Montana Judicial Branch

Personnel Policies & Procedures
	Subject:  Overtime and Compensatory Time
	Policy No.: Section 300

	Chapter: 3-1-130, MCA
	Pages: 6

	Section:  Leave and Time Management
	Revision Date: May 6, 2002

	
	Effective Date: May 6, 2002


1.0 POLICY

The Judicial Branch complies with the federal Fair Labor Standards Act of 1938 (FLSA, Title 29 USCA, Chap. 8, Sec. 201-219, as amended) and federal regulations adopted by the U.S. Department of Labor's Wage and Hour Division (Title 29 CFR, Chap. 500, as amended) in the administration of overtime compensation and nonexempt compensatory time in lieu of overtime compensation for state employees subject to the provisions of the act and its regulations.

Nothing in this policy guarantees that a covered employee will be allowed to work hours which result in the payment of overtime compensation or the accrual of nonexempt compensatory time in lieu of overtime compensation.  Each request to work such hours and compensate the covered employee for such hours shall be approved or disapproved by the employee’s supervisor, in compliance with the FLSA, federal regulations, this policy, and additional procedures.

This policy adopts rules for the administration of overtime compensation and exempt compensatory time, work schedules and management of work hours beyond the requirements of the FLSA.

2.0 DEFINITIONS

"Nonexempt or covered employee" is an employee subject to the overtime provisions of the federal Fair Labor Standards Act of 1938, as amended, and its regulations.  It does not include certain employees exempt from the overtime pay provisions of the FLSA in a position designated as executive, administrative, or professional as these terms are defined in 29 CFR 541.  

"Nonexempt compensatory time" is time accrued at a rate of one and one-half hours for each hour of employment for which overtime compensation is required pursuant to the FLSA, its regulations and this policy.  Accrued time may be taken as approved paid time off at a later date or cashed out in accordance with this policy and federal requirements.

“Exempt Employee” is any employee designated as executive, administrative or professional as those terms are defined in 29 CFR 541. These employees are not subject to payment of overtime for time worked over 40 hours within the established workweek.

“Workday”  is an employee’s assigned shift of work within any 24-hour period beginning with the first hour of the employee’s assigned shift, and ending with the last hour of the assigned shift. The workday is established at the discretion of the supervisor.

“Work Period” is a management-assigned 40 hours of work usually performed within five consecutive days and contained within the established workweek.

“Work Week” is seven consecutive 24-hour periods totaling 168 hours.  The workweek is established by the employer and begins on Saturday and ends on Friday.  For purposes of overtime calculation, each workweek stands alone.  Coverage and compliance are determined on a workweek basis.

“Hours Worked” are the hours worked include all time an employee is on duty, or engaged in the work of the employer as well as holidays. Nonexempt employees must be compensated for all time worked. Overtime compensation is required when the employee’s hours worked exceed 40 within the established workweek, with certain restrictions.  

“Overtime” is the amount of time exceeding 40 hours worked by a nonexempt employee within the established 168-hour workweek.  All overtime hours are subject to a premium rate of pay, which is one and one-half the employee’s regular rate of pay.

“Call Out” is when a worker is called to report to work outside the regularly assigned work period.  Call out does not include holdover time or scheduled overtime.

“On-Call” is the state of employees who have an obligation to report when called, but who are not required to remain on the employer’s premises and are free to engage in their own pursuits during off duty time.  An on-call employee is “waiting to be engaged” subject only to the understanding that they wear a pager, carry a cell phone or leave word where they can be reached.  If required to conduct employer business by telephone while in on-call status, the time actually spent on the telephone may be time worked.  Such calls cannot be so frequent as to preclude the employee from using intervening periods effectively for their own benefit. Frequent interruption could result in the employee being considered as “engaged to wait”, rather than “waiting to be engaged”.

“FLSA Compensatory Time,” applicable only to nonexempt employees, is leave hours that are accrued at a rate of one and one-half times the hours worked over 40 hours in a workweek. Nonexempt compensatory time has a cash value upon termination of employment. 

“Exempt Compensatory Time,” applicable only to exempt employees, is compensatory time that is accrued at the rate of one hour for each hour of work beyond 40 hours in a week. Exempt compensatory time does not have a cash value upon termination of employment.

3.0
PROCEDURE

Designation of Exempt/Nonexempt Status: The Human Resources Office will maintain rosters of employees designated as exempt or nonexempt pursuant to FLSA.  The designation may only be changed upon approval of the Supreme Court Administrator.

3.1 Exempt Employees 

Even though not required by state or federal law, exempt employees may accrue and take hour-for-hour compensatory time.  Exempt compensatory time does not provide any financial compensation in addition to established salaries but is a means of providing greater flexibility in scheduling time for exempt, salaried employees.
a. Nothing in this policy guarantees that an exempt employee will be allowed to work hours which result in the accrual or use of exempt compensatory time.  Each request to work such hours shall be approved or disapproved by the supervisor in compli​ance with this policy and additional policies and procedures. All time worked must be approved by the appropriate supervisor.  
b. All hours worked in excess of 40 in a workweek shall be reported on a time and attendance form, to be accrued as exempt compensatory time. Exempt compensatory time shall be earned, recorded, and used in no less than one-half hour increments.
c. The supervisor may approve or deny the accrual of exempt compensatory time either before or after the hours are worked.

d. The employee's supervisor may, at any time, prohibit the accumulation of exempt compensatory time until an employee's balance is reduced below 240 hours.
e. The employee may take off accrued exempt compensatory time at a mutually agreeable later date during the employee's regular working hours, if the use of the compensatory time does not unduly disrupt the operations of the office.  An exempt employee may be required to take accrued exempt compensatory time off during any workweek.

f. A maximum of 240 hours of exempt compensatory time may be carried over from one calendar year to the next.  A determination of excess exempt compensatory time will be made as of the end of the first pay period which extends into the next calendar year.  The employee must take off all excess compensatory time during the first 90 days of the next calendar year or forfeit the excess hours.

g. A supervisor may adjust the schedule of an exempt employee within a workweek to avoid the accrual of compensatory time.  
h. There shall be no lump sum cash compensation for accrued exempt compensa​tory time upon termination.

i. The supervisor may approve the use of exempt compensatory time to extend an employee's termination date up to a maximum of 240 hours.  Such extension may be approved when the:


1. Compensatory time was accrued upon management's request to complete projects or meet objectives; or,

2. The employee has been denied reasonable opportunity to take off accrued exempt compensatory time.

3.2 NONEXEMPT EMPLOYEES

Nonexempt employees earn cash overtime or FLSA compensatory for actual hours of work beyond 40 in pay week. Annual, sick and compensatory leave do not count toward the accrual of overtime or compensatory time. 

FLSA compensatory time in lieu of premium pay can only be granted by mutual consent between the employee and the employer.  If mutual consent does not exist, the employee shall receive premium pay. Eligibility for FLSA compensatory time shall be established by adhering to the following procedure:

a. For those work areas where the supervisor has determined that compensatory time is an option, the employee shall sign a selection form (attached) between June 1 and July 1 of each year. The selection form allows the employee to designate if compensatory time or overtime is preferred. This form is forwarded to the Human Resources Office for tracking purposes. This is only done in areas where compensatory time is an option as determined by management.
b.  A newly hired employee shall submit the form within 10 days of date of hire. 

c. The election of either compensatory time or overtime may be changed in mid-year only upon approval of the Supreme Court Administrator or supervising District Court Judge.

d. Payroll will establish a separate tracking record for FLSA compensatory time accrued.  Such accrual must be reflected in the record as one and one-half hours for each one-hour worked over 40 hours within the workweek.

e. FLSA compensatory time is subject to a maximum accrual of 120 hours after which all additional time earned must be compensated at the one and one-half time rate.
f. The Judicial Branch must cash out unused nonexempt compensatory time when a covered employee terminates employment. 
g. Employees must offset leave or compensatory time used within a day if the employee actually works a full shift during the day.

h. Employees must offset leave time at the end of the workweek if the employee has reached 40 hours or more of time.

3.3 On-Call

The supervisor must request all on-call service. In order to receive compensation for on-call time, an employee must be assigned the responsibility and be in an on-call status. Informal on-call systems are not subject to this provision although call-outs and telephone calls under an informal system will be compensated as described.  

On-call service accrual for exempt employees: Exempt employees shall accrue hour-for-hour compensatory time as follows:

a. An employee placed in an on-call status within a regular workweek and during a normal off duty time shall accrue two (2) hours of compensatory time.

b. An employee placed in on-call status during a regular day(s) off shall accrue four (4) hours of compensatory time for each day of on call service.

c. If an employee is called and must report to work during a period of on-call service, he or she shall be compensated by hour-for-hour compensatory time for all time actually worked.  Accrual will begin upon reporting to the premises where service is provided and continue until the employee has completed the call out task.  Minimum compensation for call out shall be one hour.

On-Call service accrual for nonexempt employees: Nonexempt employees shall accrue hour-for-hour compensatory time as follows:

a. An employee placed in an on-call status within a regular workweek and during a normal off duty time shall accrue two (2) hours of compensatory time.

b. An employee placed in an on-call status during a regular day(s) off shall accrue four (4) hours of compensatory time for each day of on call service.

c. If an employee is called to work during a period of on-call service, he or she shall be compensated by time and one-half compensatory or overtime time for all time actually worked.  Accrual will begin upon reporting to the premises where service is provided and continue until the employee has completed the call out task.  Minimum compensation for call out shall be one hour.

3.4 Telephone Calls:

Exempt employees are expected to respond to telephone calls during on-call hours or when contacted. 

a. The employee shall accrue additional hour for hour compensatory time if the time spent on telephone calls exceeds the number of compensatory time hours granted for on-call service.  For example, the exempt employee who spends one hour on telephone calls while on-call would receive the two hours of straight comp time.  However, if an exempt employee spent three hours on telephone calls the employee would receive the minimum two hours plus one additional hour.  

b. Other telephone calls taken after hours should be recorded as regular hours worked, which may result in time over 40 hours in the pay week. Time spent on telephone calls should be cumulative during a workday and rounded to the nearest half-hour for reporting purposes.  For example, an employee who takes three 15-minute phone calls during an evening would record one hour of work on his/her timesheet.

Nonexempt employees who take telephone calls at home must record the hours as time worked on the timesheet. 

a. While telephone calls are not subject to the call-out premium pay, the time spent on calls may cause an employee to exceed 40 hours in week thus placing the employee in a premium pay status.  Time spent on calls should be cumulative during a workday and rounded to the nearest half-hour for reporting purposes.  For example, an employee who takes three 15-minute telephone calls during an evening would record one hour of work on his/her timesheet. 

Judicial Branch

FLSA Compensatory/Overtime Election Form

The Judicial Branch is obligated to pay all employees who are considered non-exempt under the Fair Labor Standards Act at one and one-half times the regular rate of pay for any time worked over 40 hours in a week. 

Once a year, employees who are in non-exempt positions, and are in an area where the accrual of compensatory time has been approved by management, will be allowed to make a choice on the method of payment for time worked over 40 hours. Employees may not change the payment option during the year. Employees may choose to:

1. Be paid at one and one-half times the regular rate of pay; or

2. Accrue compensatory time at a rate of one and one-half times for every FLSA hour worked. A maximum accrual of 120 hours of compensatory time is allowed. FLSA hours worked beyond the 120 maximum will be paid at one and one-half times the regular rate. 

When management has determined that compensatory time is not an option because of budgetary or program restrictions, employees shall be paid at the one and one-half times the regular rate for FLSA covered times.

Please select an option and return it to the Human Resources Office by          . This selection will cover FLSA payments for Fiscal Year            .

I request to have FLSA covered time paid at one and one-half times my regular rate of pay. _______

I request to accumulate compensatory time at the rate of one and one-half times of FLSA covered hours, up to a maximum of 120 hours. FLSA hours beyond 120 will be paid at one and one-half times my regular rate of pay. _______

I understand that this decision is binding for the full fiscal year, and that I cannot change my method of payment until next year. _______

_____________________________   

Employee’s signature            Date       

_____________________________

Work Location

_____________________________

Type or Print Name
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