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1.0 POLICY

The Judicial Branch is committed to providing a safe working environment for all staff. In the event an employee sustains an occupational injury or disease, supervisors and employees must follow the outlined procedures.  The Judicial Branch is committed to an active approach to returning an injured worker to duty as quickly as circumstances allow.  An early return to work of an injured worker may include transitional light duty task assignments until a release to regular employment is medically appropriate.  

2.0 DEFINITIONS

“Workers’ Compensation Insurance” is the insurance that provides coverage to an employee in the event of workplace injury or occupational disease. The Montana State Fund is the insurance carrier for the Judicial Branch. 

"Management" is the employee's supervisor, other supervisors in a direct line of authority above the employee's supervisor, the supervising Supreme Court Justices, the supervising District Court Judge, the Chief Water Judge, the Supreme Court Administrator, the State Law Librarian and the Clerk of the Supreme Court.  

“Occupational Injury” is defined in 39-71-119, MCA.

“Occupational Disease” is defined in 39-72-102 (10), MCA.  

3.0 PROCEDURE

All on-the-job injuries and occupational diseases must be reported to the supervisor and the State Fund as soon as possible and preferably within 24 hours.  Even minor injuries should be reported to the immediate supervisor, whether or not the employee receives medical treatment.    Upon receipt of the report, the supervisor should notify the State Fund immediately.   

a. An employee shall immediately report any accident, injury or occupational disease to the appropriate supervisor, and complete his/her portion of the “FIRST REPORT of Occupational Injury or Occupational Disease” form.  The employee’s portion of the form should be completed prior to the end of the shift on which the incident occurred. The supervisor may complete this form if the employee is unable to do so.  The accident or injury may also be reported directly to State Fund by calling 1-800-243-9121.

b. The supervisor will conduct an investigation of the incident and complete the supervisor’s portion of the First Report form, preferably during the shift on which the incident occurred but no later than three days following the incident.  The supervisor will secure all necessary information and signatures and submit the form to the Human Resources Office.  

c. The supervisor must notify the Human Resources Office within three days if there is a potential for lost work time

d. The Human Resources Office will complete the wage section of the First Report form, help the supervisor set up a tracking file for the injured employee, and send the form to the State Fund.

3.1 COMPENSATION FOR LOST TIME
An employee who is unable to work following an occupational injury or disease may be eligible for wage benefits through the State Fund. 

a. Less than six days or 48 hours: An employee is not eligible for workers’ compensation for lost wage benefits.  With employer approval, an employee may use any accrued paid leave time.

b. More than six days or 48 hours: From day seven or from the 49th hour of wage loss, the employee may be eligible for workers’ compensation wage benefits.  Disability wage benefits are not retroactive to the date of injury--the six-day/48 hour period is a qualifying period.

c. Accrued sick leave and workers’ compensation wage benefits cannot be paid concurrently.

d. Accrued annual leave may be used concurrently with workers’ compensation wage benefits, providing the employee submits to the supervisor the request at the time of injury.
e. When an employee becomes eligible for workers’ compensation wage benefits, the supervisor will have the employee fill out the necessary forms for federal Family and Medical Leave if the employee is eligible.  FMLA and workers’ compensation leave run concurrently.

f. An employee who is not eligible for FMLA may request a leave of absence without pay. 

g. Failure to request a leave of absence without pay will result in the employee being placed in unauthorized leave status and may subject the employee to disciplinary action up to and including termination.  A period of one or more calendar days of unauthorized leave, without good cause, may result in a determination that the employee has voluntarily terminated and has forfeited all rights to reinstatement.

3.2 REQUIRED PHYSICAN VISITS
All injured workers receiving workers’ compensation benefits must see a physician once a month or until maximum medical improvement is reached.  The employee must obtain a medical status update, which must be completed by the physician at each visit and returned to the supervisor.

a. The employee is required to have a personal or telephone conference with the supervisor after each visit, at which time the physician’s report form will be turned in.  At this conference, the employee’s status and potential for returning to work will be reviewed.

b. Failure to attend physician visits and maintain the required contact with the supervisor can result in disciplinary action up to and including termination.  Such failure will also be reported to the State Fund claims examiner.  Telephone calls or visits from family members do not fulfill this obligation unless the injury is so severe that the employee is unable to maintain contact.

3.3 EARLY RETURN TO WORK
The Judicial Branch intends to work closely with injured workers and health care providers to provide for a return to regular work as soon as possible.

a. The supervisor will refer the injured employee to a Managed Care Organization or physician of the employee’s choice.  The MCO or physician will evaluate the type of restrictions, prognosis and length of time the restrictions will be in effect.  This report will be given to the supervisor.

b. If a release does not occur on the first visit, the supervisor should maintain contact with the injured employee and the State Fund claim adjuster on a weekly basis to establish an anticipated return-to-work date. This weekly contact is an addition to the monthly contact required after each medical visit as described in 3.3 A.

c. If the employee is released to work with light duty with restrictions, the supervisor’s focus should be on modifying the employee’s existing job. This may include reducing the number of hours worked in a shift, assisting the injured employee, and allowing time to visit the health care provider.  Light duty involving transitional work assignments as approved by the medical provider will be used for up to three weeks from the date of the physician’s notice.  At the end of three weeks, the situation will be reviewed to see if the employee is progressing. The supervisor should contact the claims examiner for further information regarding the restrictions.  The claims examiner and the Human Resources Office can provide assistance in determining duties appropriate for light duty. 

d. Light duty work may be extended if the injured employee continues to show improvement each week. A light duty assignment will not ordinarily last longer than 30 days if the employee is not improving. The duties should be adaptable enough to change weekly as the worker’s condition improves. 
e. The rate of pay for workers involved in light duty will be the same as the regular rate. Employees will not receive lost time benefits from State Fund while in a pay status.  
f. Supervisors should provide injured employees with written updates about the status of the transitional work period. 
3.4 REINSTATEMENT 

Employees not covered by a labor agreement will be given reinstatement rights to the position held at the time of injury in accordance with the following:

a. Probationary employees have no reinstatement rights but the supervisor is encouraged to be flexible in providing limited reinstatement.

b. A permanent employee has a right to reinstatement into his or her time of injury position for a protection period of twelve weeks, in accordance with the Family and Medical Leave Act.

c. Employees will be granted an additional one month of job protection for each year of service beyond the first year for a maximum of one year of job protection following a work place injury or illness.  

d. After the period of protection provided in this policy, the employee will be given extended preference for available positions in accordance with 39-71-317, MCA, which reads: “When an injured worker is capable of returning to work within two years from the date of the injury and has received a medical release to return to work, the worker must be given a preference over other applicants for a comparable position that becomes vacant, if the position is consistent with the worker’s physical condition and vocational abilities.”  

e. Brief returns of less than 30 calendar days which result in subsequent need for the employee to again leave work due to reoccurrence of symptoms from the initial injury will not negate prior protection already used.  

f. Time spent in light duty assignments will count toward the job protection period.

g. Prior to returning to regular duty, the employee must provide a signed release from a physician stating that there are no restrictions which will prevent the employee from providing full service in the position to which he or she is returning. If reasonable accommodations are required for the employee to perform the essential functions, this must be included in the release statement.

3.5  OTHER POLICIES

The Judicial Branch intends to comply with the Americans With Disabilities Act and return medically stable injured or ill employees to work in compliance with the Act.  The employer will reasonably accommodate workers with disabilities except where the accommodation would create an undue hardship or a direct threat to the department, its employees, or clients. 

The Family Medical Leave Act authorizes an eligible employee up to 12 workweeks of leave during any 12-month period when an employee is unable to work because of a serious health condition.  To be eligible for FMLA benefits, an employee must have worked for the state at least 12 months and at least 1,040 hours over the previous 12 months. The FMLA policy can be consulted for more information. 

3.6 SUBSEQUENT INJURY FUND

This fund is utilized if an employee is injured resulting in a permanent impairment documented by a physician and that impairment is a substantial obstacle to returning to work.  

a. During the period of a permanent disability and prior to a return to work, the Human Resources Office will assist, upon request, the employee, in completing the “Application Form for Certification as Vocational Impaired Subsequent Injury Fund”. Completion will include completing the portion of the form dealing with medical certification.

b. The Human Resources Office will submit the completed form, including the medical portion, to the state Department of Labor Employment Relations Division, prior to the employee returning to work or, if that is not possible, prior to the 60th day of employment after the employee has been off work. 

c. The Employment Relations Division will analyze the application and respond to the employee, with a copy to Human Resources, whether or not the employee is certified.  
d. If the employee is certified, and the employee has returned or later returns to work, the employer must, prior to the 60th day after the date the employee returns to work and before an injury occurs, submit a “Certificate of Employment Form” to the Employment Relations Division.

e. If the certified employee subsequently receives another compensable injury, the employer must notify State Fund of the Subsequent Injury Fund certification. 

3.7 CLAIM REVIEWS

As part of a comprehensive safety program, the Human Resources Office will monitor claims and track patterns of illnesses and injuries.  

a. A Judicial Branch Safety Committee will review claims and make recommendations for training, equipment or support to reduce the number, nature, or severity of work place injuries.  

b. The Safety Committee will not have access to personal or medical information about claimants; only the nature of the injury and factors leading to the occurrence.

c. A Judicial Branch Employee Safety Guide will provide more information about the safety program and the safety committee’s role.   
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