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ISSUE NO. 4 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE WEIGHTS AND MEASURES BUREAU 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to the Weights and Measures 
Bureau 

NOTICE OF PROPOSED AMENDMENT 
OF A RULE PERTAINING TO THE 
WEIGHTS AND MEASURES BUREAU 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On March 27, 1999, the Weights and Measures Bureau 

proposes to amend a rule pertaining to the Weights and Measures 
Bureau. 

2. The Bureau is proposing to amend ARM 8.77.103. This 
amendment will read as follows: (new matter underlined, deleted 
matter interlined) 

"8.77 103 N!ST HANDBOOK 44 - SPECIFICATIONS. TOLERANCES 
AND e9BR QTHBR TECHNICAL REQUIREMENTS FOR WEIGHING AND 
MEASURING DEVICES (1) The bureau of weights and measures with 
the advice and counsel of the NIST hereby adopts the 
specifications, tolerances and regulations rec;p.1irements for 
commercial weighing and measuring devices published in NIST 
Handbook 44 - 199&~ Edition, as the specifications, tolerances 
and regttlationi!l requirements for commercial weighing and 
measuring devices for the state of Montana. 

(a) remains the same." 
Auth: Sec. 30-12-202, MCA; IM£, Sec. 30-12-202, MCA 

REASON: The reason for adopting the 1999 Edition is that there 
were changes made to several different codes, ie. scales, belt
conveyer, liquid measuring, etc. While these changes were 
mostly minor, they will have some impact on the way the Bureau 
conducts examinations. Additionally, in reviewing this rule, 
clerical errors were found and need to be corrected. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Weights and Measures Bureau, Department of Commerce, 1424 Ninth 
Avenue, P.O. Box 200512, Helena, Montana 59620-0512, no later 
than 5:00p.m., March 26, 1999. 

4. If a person who is directly affected by the proposed 
amendment wishes to present their data, views or arguments 
orally or in writing at a public hearing, they must make a 
written request for a hearing and submit the request along with 
any comments they have to the Weights and Measures Bureau, 
Department of Commerce, 1424 Ninth Avenue, P.O. Box 200512, 
Helena, Montana 59620-0512, or by facsimile (406) 444-4305, to 
be received no later than 5:00p.m., March 26, 1999. 

5. Persons who wish to be informed of all Weights and 
Measures administrative rule-making hearings or other 
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administrative hearings may be placed on a list of interested 
persons by advising the Bureau in writing to the Weights and 
Measures Bureau, Department of Commerce, 1424 Ninth Avenue, 
P.O. Box 200512, Helena, Montana 59620-0512. 

6. If the Bureau receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 15 based on 
the number of registered service agencies that do installations 
and repairs on weighing and measuring devices. 

7. Persons who wish to be informed of all Weights and 
Measures administrative rulemaking hearings or other 
administrative hearings may be placed on a list of interested 
persons by advising the Bureau in writing to the Weights and 
Measures Bureau, Department of Commerce, 1424 9th Avenue, P.O .. 
Box 200512, Helena, Montana 59620-0512. 

WEIGHTS AND MEASURE BUREAU 
JACK KANE, BUREAU CHIEF 

BY: ~·'-tit, 7Ju& 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNI M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 12, 1999. 

4-2/25/99 MAR Notice No, B-77-11 
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BEFORE THE TRAVEL PROMOTION AND DEVELOPMENT DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment of a rule pertaining ) 
to the Tourism Advisory Council) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF A 
RULE PERTAINING TO THE 
TOURISM ADVISORY COUNCIL 

1. On April 6, 1999, at 9:00a.m., a public hearing will 
be held in the Upstairs Conference Room at the Department of 
Commerce, 1424 Ninth Avenue, Helena, Montana, to consider the 
proposed amendment of a rule pertaining to the Tourism Advisory 
Council. 

2. 
follows: 

The proposed amendment to ARM 8.119.101 will read as 
(new matter underlined, deleted matter interlined) 

"8.119,101 TOURISM ADVISORY COIWCIL (1) will remain the 
same. 

(2) The tourism advisory council hereby incorporates by 
reference the guide entitled "Regulations and Procedures for 
Regional/CVB Tourism Organizations, February 199~!L" setting 
forth the regulations and procedures pertaining to the 
distribution of accommodation tax revenue. The guide is 
available tor public inspection during normal business hours at 
the Montana Travel Promotion and Development Division, 
Department of Commerce, 1424 - Ninth Avenue, Helena, Montana 
59620. Copies of the guide are available on request. 

(3) Distribution of funds to regional nonprofit tourism 
corporations and to nonprofit convention and visitors~ bureaus 
is contingent upon compliance with the "Regulations and 
Procedures for Regional/CVB Tourism Organizations, February 
199~i." 
Auth: Sec. 2-15-1816, MCA; !ME, Sec. 2-15-1816, MCA 

REASQN: The reason the Regulation and Procedures for 
Regional/CVB Tourism Organizations were changed was that 
several items were changed to clarify their meaning. 
Additionally, several new sections on convention/event 
subsidies were added. Convention/event subsidies had not been 
previously addressed within these regulations. 

3. Interested persons may submit their data, views or 
arguments, either orally or in writing at the hearing. Written 
data, views or argument may also be submitted to the Montana 
Travel Promotion and Development Division, Department of 
Commerce, 1424 Ninth Avenue, Helena, Montana 59620, no later 
than 5:00p.m., April 6, 1999. 

4. The Division will make reasonable accommodations for 
persons with disabilities who wish to participate in the public 
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hearing. If you wish to request an accommodation, contact the 
Department no later than 5:00p.m., March 30, 1999, to advise 
us of the nature of the accommodation that you need. Please 
contact Anna Marie Moe, Montana Travel Promotion and 
Development Division, Department of Commerce, 1424 Ninth 
Avenue, Helena, Montana 59620; telephone (406) 444-2669; 
Montana Relay 1-800·253-4091; TDD (406) 444-2978; facsimile 
(406) 444-1800. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Anna 
Marie Moe at the above-stated address. 

5. Persons who wish to be informed of all Montana Travel 
Promotion and Development Division administrative rule-making 
hearings or other administrative hearings may be placed on a 
list of interested persons by advising the Division at the 
rule-making hearing or in writing to the Montana Travel 
Promotion and Development Division, Department of Commerce, 
1424 Ninth Avenue, Helena, Montana 59620. 

6. Peter B. Ohman, Legal Counsel, will preside over and 
conduct the hearing. 

TRAVEL PROMOTION AND DEVELOPMENT 
DIVISION 
MATTHEW COHN, DIRECTOR 

BY:_---"'<:.~:=='--.fu"'-'-·""'"-"7JC>=:cuii;~-__ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 12, 1999. 

4-2/25/99 MAR Notice No. 8-119-3 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Amendment and Adoption of 
Rules Pertaining to Slamming 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 38.5.3801 
AND ADOPTION OF RULES 

TO: All Interested Persons 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On April 23, 1999, the Department of Public Service 
Regulation proposes to adopt new rules pertaining to the above 
description. 

2. The rules proposed for amendment and adoption provide 
as follows: 

38.5.3801 CHANGE IN TELECOMMUNICATIONS PROVIDER 
(1) through (1) (d) remains the same. 
(2) The independent third party may not be owned. manaqed. 

controlled. or directed by the carrier or the carrier's 
marketing agent; and may not have any financial incentive to 
confirm preferred carrier change orders for the carrier or the 
carrier's marketing agent. Any letter of agency, electronic 
authorization or verbal authorization verified by an independent 
third party that does not conform with this rule is invalid. 
Documentation of valid verbal authorization must demonstrate 
compliance with each element required by lll(c) above. 

(3) An executing carrier shall not verify the submission 
of a change in a subscriber's select ion of a provider of 
telecommunications service received from a submitting carrier. 
For an executing carrier, compliance with the procedures 
prescribed in this rule shall be defined as prompt execution, 
without any unreasonable delay, of changes that have been 
verified by a submitting carrier. The submitting carrier shall 
maintain and preserve records of verification of subscriber 
"authorization for a minimum period of two years after obtaining 
such verification. 

(4) Where a telecommunications carrier is selling more 
than one type of telecommunications service (e.g .. local 
exchange, intraLATA/intrastate toll, interLATA/interstate toll. 
and international toll) that carrier must obtain separate 
authorization from the subscriber for each service sold, 
although the authorizations may be made within the same 
solicitation. Each authorization must be verified separately 
from any other authorizations obtained in the same solicitation. 

rii\R Noticr~ No. 38-2-146 4-2/2')/99 
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each authorization must be verified in accordance with the 
verification procedures prescribed in this rule. 

AUTH: Sec. 69-3-822 and 69-3-1304, MCA; IMP: Sec. 69-3-
102, 69-3-201 and 69-3-1303, MCA. 

38.5.3802 LETTER OF AGENCY FORM AND CONTENT 
(1) and (2) remain the same. 
( 3) The letter of agency shall not be a pai t ef any 

ewee!'etaltee, ee!'lteel: er ei~ttilar JHCI!Iel:ienal !'l"e~ra~tt combined on 
th~ same document with inducements of any kind. 

(4) through (7) remain the same. 

AUTH: Sec. 69-3-822 and 69-3-1304, MCA; IMP: Sec. 69-3-
102, 69-3-201 and 69-3-1303, MCA. 

RULE I. DEFINITIONS For the purpose of this subchapter 
38, the following definitions are applicable: 

(1) "Executing carrier" means generally any telecommuni
cations carrier that effects a request that a subscriber's 
telecommunications carrier be changed. A carrier may be treated 
as an executing carrier if it is responsible for any unreason
able delays in the execution of carrier changes or for the 
execution of unauthorized carrier changes, including'fraudulent 
authorizations. 

(2) "Submitting carrier" means generally any telecommuni
cations carrier that: 

(a) requests on the behalf of a subscriber that the 
subscriber's telecommunications carrier be changed; and 

(b) seeks to provide retail services to the end user 
subscriber. A carrier may be treated as a submitting carrier if 
it is responsible for any unreasonable delays in the submission 
of carrier change request or for the submission of unauthorized 
carrier change request, including fraudulent authorizations. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102, 69-3-
201 and 69-3-1303, MCA. 

RULE II. PREFERRED CARRIER FREEZE ( 1) A preferred 
carrier freeze (or freeze) prevents a change in a subscriber's 
preferred carrier selection unless the subscriber gives the 
carrier from whom the freeze was requested his or her express 
consent. All local exchange carriers who offer preferred 
carrier freezes must comply with the provisions of this rule. 

(2) All local exchange carriers who offer preferred 
carrier freezes shall offer freezes on a nondiscriminatory basis 
to all subscribers, regardless of the subscriber's carrier 
selections. 

(3) Preferred carrier freeze procedures, including any 
solicitation, must clearly distinguish among telecommunications 
services (e.g. , local exchange, intraLATA/ intrastate toll, 
interLATA/interstate toll, and international toll) subject to a 
preferred carrier freeze. The carrier offering the freeze must 
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obtain separate authorization for each service for which a 
preferred carrier freeze is requested. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102, 69-3-
201 and 69-3-1303, MCA. 

RQLE III. SOLICITATION AND IMPOSITION OF PREFEBRED CARRIER 
FREEZES ( 1) All carrier-provided solicitation and other 
materials regarding preferred carrier freezes must include: 

(a) An explanation, in clear and neutral language, of what 
a preferred carrier freeze is and what services may be subject 
to a freeze; 

(b) A description of the specific procedures necessary to 
lift a preferred carrier freeze, including an explanation that: 

( i) these steps are in addition to the commission's 
verification rules in ARM 38.5.3801 and 38.5.3802 for changing 
a subscriber's preferred carrier selections; and 

( ii) the subscriber will be unable to make a change in 
carrier selection unless he or she lifts the freeze; and 

(c) An explanation of any charges associated with the 
preferred carrier freeze. 

(2) No local exchange carrier shall implement a preferred 
carrier freeze unless the subscriber's request to impose a freeze 
has first been confirmed in accordance with one of the following 
procedures: 

(a) The local exchange carrier has obtained the 
subscriber's written and signed authorization in a form that 
meets the requirements of (3); or 

(b) The local exchange carrier has obtained the 
subscriber's electronic authorization, placed from the telephone 
number(s) on which the preferred carrier freeze is to be 
imposed, to impose a preferred carrier freeze. The electronic 
authorization should confirm appropriate verification data 
(e.g., the subscriber's date of birth or social security number) 
and the information required by (3) (b) (i) through (iv). Tele
communications carriers electing to confirm preferred carrier 
freeze orders electronically shall establish one or more toll
free telephone numbers exclusively for that purpose. Calls to 
the number(s) will connect a subscriber to a voice response 
unit, or similar mechanism that records the required information 
regarding the preferred carrier freeze request, including 
automatically recording the originating automatic numbering 
identification; or 

(c) An appropriately qualified independent third party has 
obtained the subscriber's oral authorization to submit the 
preferred carrier freeze and confirmed the appropriate 
verification data (e.g., the subscriber's date of birth or social 
security number) and the information required by (3) (b) (i) 
through (iv). The independent third party must: 

(i) not be owned, managed. or directly controlled by the 
carrier or the carrier's marketing agent; 

MAR Notice No. 38-2-146 4-2/25/99 
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(ii) not have any financial incentive to confirm preferred 
carrier freeze requests for the carrier or the carrier's 
marketing agent; and 

(iii) operate in a location physically separate from the 
carrier or the carrie~s marketing agent. The content of the 
verification must include clear and conspicuous confirmation 
that the subscriber has authorized a preferred carrier freeze. 

(3) Written authorization is required to impose a 
preferred carrier freeze. A local exchange carrier may accept 
a subscriber's written and signed authorization to impose a 
freeze on his or her preferred carrier selection. Written 
authorization that does not conform with this rule is invalid 
and may not be used to impose a preferred carrier freeze. 

(a) The written authorization shall comply with ARM 
38.5.3802(2), (3) and (7) concerning the form and content for 
letters of agency. 

(b) At a minimum, the written authorization must be 
printed with a readable type of sufficient size to be clearly 
legible and must contain clear and unambiguous language that 
confirms: 

( i) the subscriber's billing name and address and the 
telephone number ( s) to· be covered by the preferred carrier 
freeze; 

(ii) the decision to place a preferred carrier freeze on 
the telephone numher(s) and particular service(s). To the 
extent that a jurisdiction allows the imposition of preferred 
carrier freezes on additional preferred carrier selections 
(e.g., for local exchange, intraLATA/intrastate toll, 
interLATA/interstate toll ser·vice, and internal ional toll) , the 
authorization must contain separate statements regarding the 
particular selections to be frozen; 

(iii) that the subscriber understands that she or he will 
be unable to make a change in carrier selection unless she or he 
lifts the preferred carrier freeze; and 

( i v) that the subscriber understands that any preferred 
carrier freeze may involve a charge to the subscriber. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102, 69-3-
201 and 69-3-1303, MCA. 

RULE IV. PROCEDURES FOR LIFTING PREFERRED CARRIER FREEZES 
(1) All local exchange carriers who offer preferred 

carrier freezes must, at a m1n1mum, offer subscribers the 
following procedures for lifting a preferred carrier freeze: 

(a) A local exchange carrier administering a preferred 
carrier freeze must accept a subscriber's written and signed 
authorization stating her or his intent to lift a preferred 
carrier freeze; and 

(b) A local exchange carrier administering a preferred 
carrier freeze must accept a subscr·iber' s oral authorization 
stating her or his intent to lift a preferr-ed carri.er freeze and 
must offer a mechanism that allows a submitting carrier to 
conduct a three-way conference call with the carrier 
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administering the freeze and the subscriber in order to lift a 
freeze. When engaged in oral authorization to lift a preferred 
carrier freeze, the carrier administering the freeze shall 
confirm appropriate verification data (e.g., the subscriber's 
date of birth or social security number) and the subscriber's 
intent to lift the particular freeze. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102 1 69-3-
201 and 69-3-1303, MCA. 

3. The practice of making unauthorized changes to 
customers' long distance carriers (slamming) is prevalent and 
should not be tolerated by the commission. Until recently, such 
changes affected only interLATA long distance services. The 
commission required U S WEST to implement intraLATA dialing 
parity as of February 8, 1999, and other incumbent local 
exchange carriers have implemented or are preparing to implement 
intraLATA dialing parity. 

With implementation of intraLATA dialing parity, there is 
considerable risk that the same practices will become widespread 
in the intraLATA long distance market. The Federal 
Communications Commission has adopted new rules that address 
slamming in both the interLATA and intraLATA long distance 
markets. These rules will be effective 70 and 90 days following 
publication in the Federal Register. The commission adopted 
emergency rules effective March 11, 1999 to address the harm 
that will result for Montana consumers from this delay in the 
effective date for these rules, and acted to prevent the further 
opportunity for slamming with the implementation of intraLATA 
dialing parity before customers are sufficiently aware of the 
distinctions between the intraLATA and interLATA long distance 
markets. Emergency action was required to deter slamming, to 
protect consumers from unauthorized changes in their preferred 
carriers, and to ensure that competition in the interLATA, 
intraLATA and local markets is fair and not fraudulent or 
deceptive. 

The emergency 
to 2 - 4 - 3 0 3 , MCA . 
m'lking proceeding 
rules. 

rules remain in effect for 120 days pursuant 
The commission initiates this formal rule
to adopt the emergency rules as permanent 

4. Interested persons may submit their data, views, or 
arguments in writing (an original and 10 copies) to Karen 
Hammel, Public Service Commission, Legal Division, 1701 Prospect 
Avenue, P.O. Box 202601, Helena, Montana 59620-2601, no later 
than March 25, 1999. (PLEASE NOTE: Do not address to Utility 
Division. When filing comments pursuant to this notice please 
reference "Docket No. L-99.1.1-RUL.") 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a public hearing and submit this request along with any 
written comments he has (original and 10 copies) to Karen 
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Hammel, Public Service Commission, 1701 Prospect Avenue, P.O. 
Box 202601, Helena, Montana 59620~2601, no later than March 25, 
1999. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be over 25 persons. 

7. The Montana consumer Counsel, 616 Helena Avenue, P.O. 
Box 201703, Helena, Montana 59620-·1703, phone (406) 444-2771, is 
available and may be contacted to represent consumer interests 
in this matter. 

8. The bill sponsor notification requirements of Section 
2-4-302, MCA, are not applicable in this rulemaking. 

9. The Public Service Commission maintains a list of 
persons interested in Commission proceedings and the subject or 
subjects in which each person is interested. Any person wishing 
to be on the list must make a written request to the Commission, 
providing a name, address, and description of the subject or 
subjects which the person is interested. Direct the request to 
the Public Service Commission, Legal Division, 1701 Prospect 
Avenue, P.O. Box 202601, Helena, Montana 59620-2601. 

<A.. -. ?t;. J,.L~~--·----~er. Chairman 

CERTIFIED TO THE SECRETARY OF STATE FEBRUARY 12, 1999. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE PROPOSED 
AMENDMENT of ARM 42.12.106, 
42.12.302, 42.12.303, 42.12. 
306, and 42.12.401; ADOPTION 
of NEW RULES I, II and III; 
and REPEAL of ARM 42.12.127, 
42.12.304, and 42.12.305 
relating to Liquor Licenses 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT, 
ADOPTION AND REPEAL 

1. On March 24, 1999, at 9:00a.m., a public hearing will 
be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendments to ARM 
42.12.106, 42.12.302, 42.12.303, 42.12.306, and 42.12.401; 
adoption of New Rules I through III; and repeal of ARM 
42.12.127, 42.12.304, and 42.12.305 relating to Liquor Licenses. 

2. The Department will make reasonable accommodations for 
persons with disabilities who wish to participate in this public 
hearing. Accommodation requests should be received no later 
than 5:00p.m., March B, 1999. Requests should specify the 
nature of the accommodation and be sent to: Cleo Anderson, 
Department of Revenue, Policy and Administrative Rules Office, 
P.O. Box 202701, Helena, Montana 59620-2701; telephone (406)444-
2460; fax (406) 444-3696; or e-mail canderson@state.mt.usa. An 
alternative accessible format of this Notice of Public Hearing 
for any person needing it to participate in this rule-making 
action is available upon request. 

3. The rules as proposed to be amended provide as follows: 

42.12.106 DEFINITIONS The following terms will be used 
in this chapter. 

(1) through (4) remain the same. 
(5) "Conditional approval" means a letter that is issued 

upon completion of the investigation and public protest period, 
but prior to completion of the premises. 

(a) A conditional approval designation is not to be 
confused with a license that is issued with conditions written 
on the face of the license itself pursuant to 16-1~302, MCA. 

(b) The conditions referred to in (5) (a) above, are 
permanent and last through the existence of the license itself. 

(5) through (12) remain the same, but are renumbered (6) 
through (13). 

+l-3-+-lill "Special event" as it relates to an application 
for a special beer and wine permit means aft}' oeeasion ine~ 
eut not liffiitea to an out of the ordinary, infrequent occurrence 
which is short in duration and can be construed to be either a 
picnics, fairs, conventions, receptions, civic or community 
enterprises, or sporting events lasting one or more consecutive 
days. A business promotion, with the exception of a grand 
opening for a new business. is not a special event. For 
example, a business year-end inventory sale or a wine tastiQ~ 
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a special sale would not be considered a special event. 
(15) "Substantially different use" means a change areat 

enough to create a new type of business operation at an 
establishment which is easily distinguishable from the business 
currently operated or previously planned to be operated at the 
same establishment. 

+±4+ 11£1 •undisclosed ownership interest" means a person 
with an ownership interest in a license who is not identified as 
an applicant, shareholder or member of an applicant on an 
application for the license or as a licensee on the face of the 
license. 

AUTH: Sec. 16~1-303, MCA; IMP: Sec. 16-3-311, 16-4-105, 16-
4-205, 16-4-207, 16-4-301, 16-4-402, 16-4-404, 16-4-413, 16-4-
420, and 16-4-423, MCA 

42.12. 302 TBIU4HIQLOGY DEFINITIONS The following terms 
will be used in this chapter. 

{1) "Association" means an organization of people having a 
common interest. 

(2) "Civic or community enterprise" means an activity 
organized for the public at large. 

(3) "Conduct" means to develop. direct. manage and 
control the event. 

(4) •consideration" means the receiving of money or other 
compensation for providing a service, such as a charge for 
admission or other refreshments at the event where alcoholic 
beverages are provided. 

{5) "Contiguous" means touching along a boundary. 
(6) "Enclosure• means an area with definable boundaries 

such as a fair grounds or baseball stadium grounds. 
(7) •Recreational or sporting activity• means an activity 

in which the visitors to the resort actively participate. This 
includes but is not limited to hiking, skiing, boating, 
swimming, horseback riding and golfing. 

B+.im_ "Resort area" means a location or site in Montana 
comprising a minimum of ~ 5Q contiguous acres where a 
recreational development, either proposed or existing, is 
located. The primary purpose of the resort area must be to 
provide a suitable location and the necessary facilities where 
the general public may engage in recreational or sporting 
activity. The resort development may not qualify as a resort 
area until it has been approved as such by the department. 

(9) "Special event" is defined in ARM 42.12.106, 
+il+Jl.Ql_ "Structure" means the buildings and facilities 

constructed within the recreational development to house the 
e¥-erni~at lod§!in!'j, fooa and alcoholic beverage service 
aecom1t1odations, andf<»' facilities constructed for use in 
recreational or sporting activity. 

AU'I'H: Sec. 16-1-303, MCA; IMP: Sec. 16··4-201, 16-4-202, 
and 16-4-301, MCA 

42.12.303 VALUA'I'IOpj CER'I'IfiCA'I'S APPRAISAL (1) When the 
proposed resort area plat is filed with the liquor ahision 
department, an appraisal must also be prepared and filed by the 
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resort developer which contains a detailed analysis of the 
current actual valuation of: 

area. 

MCA 

(a) the real property within the proposed resort area; and 
(b) the structure or structures within the proposed resort 

(2) and (3) remain the same. 
AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-4-201 and 16-4-202, 

42.12.306 FINANCIAL RESPONSIBILITY (1) When an 
application for determination of a resort area is filed with the 
liq~or ai~ioioa department, the applicant must be prepared to 
provide information relating to: 

(a) the overall plan for the recreational development; 
(b) the financial condition, experience, and name and 

address of the resort developer and operators of proposed 
establishments within the resort area; and 

MCA 

(c) any additional information the department may request. 
AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-4-201 and 16-4-202, 

42.12.401 DEFINITIONS The following terms will be used 
in this chapter. 

(1) "Conditional lieetwe approval" meaas one that is 
issued ~poH completion of the investigation ana public pl"~ 
perioa, b~t prier to eolflpletioa of the premises. A eonditieaal 
license eaa be revoked by the HoHtana department of reveRue if 
the premises de not !fleet the required speeifieatioRs upoR 
completion. Tfiie deeignat ioa is ROt to be coRfu sed ~~itA. a 
license that io iss~ed nith eoHditioHS ~ritteR on tfie face of 
the lioeAse itself pursuant to lG 1 39Zl, PICA. Such conditions 
are permaneRt and last threugho~t tfie enistenee of the license 
~is defined in ARM 42.12.106. 

(2) through (9) remain the same. 
AUTH: Sec. 16~1-303, MCA; IMP: 16··4-420, MCA 

4. The proposed rules do not replace or modify any section 
currently found in the Administrative Rules of Montana. The 
rules as proposed to be adopted provide as follows: 

NEW RULE I RESORT AREA DETERMINATION APPLICATION PROCESS 
( 1) As required by 16-4-202, MCA, the department must 

schedule a hearing within 7 days of receipt of the resort plat. 
(2) The following plat documents are necessary to 

determine if the resort area meets the minimum requirements to 
schedule a hearing: 

(a) a completed application for resort determination; 
(b) the resort plat verified as accurate by the resort 

area developer or landowner; 
(c) an appraisal of the resort area accompanied by a sworn 

statement from the appraiser attesting to the accuracy; 
(d) processing fees; 
(e) financial statement of resort developer and all known 

operators of proposed establishments within the resort area; and 
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(f) overall plan for resort development including a 
statement from resort developer verifying control of the resort 
area. 

(3) If the documents in (2) are not provided, the 
department will notify the applicant of the missing items and 
request submission by a specific deadline. If the documents are 
not received timely, the application will be returned and not 
considered for licensing. 

(4) If the documents in (2) are provided, a hearing will 
be scheduled and public notice will be provided as required in 
16-4-202, MCA. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-4-202, MCA 

NEW RULE II SPECIAL PERMITS (1) A special permit 
application must be completed and approved by the department 
when requesting the ability to sell beer and wine to patrons 
attending a special event. The holder of a special permit must 
abide by all applicable laws governing the retail sale of beer 
and wine for on-premises consumption. 

(2) The length of time for which a special permit can be 
issued is determined by the fact that there is an outcome, 
conclusion or result. For example, the winner of a baseball 
tournament or the end of a concert. 

(3) An association or corporation in good standing with 
the secretary of state can apply for a special permit, except 
those who have an ownership interest in a manufacturer, 
importer, bottler or distributor of alcoholic beverages or 
ownership in an agency liquor store. 

(4) The applicant for the special permit must be 
conducting the event or be a member of a group conducting the 
event. 

(5) A special permit cannot be substituted for a retail 
on··premi ses consumption alcoholic beverages license. 

(6) Only one permit is required for multiple locations 
where beer and wine are sold within the enclosure where the 
event is held. All locations must be described on the permit 
application. A copy of the permit must be posted at each 
location. 

(7) A special permit cannot be issued to a location where 
another permit or license is issued. 

(B) Private parties where no money or other consideration 
is exchanged such as weddings or office parties are not required 
to obtain a special permit. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-4-301, MCA 

RULE III SUBSTANTIALLY DIFFERENT USE (1) If an applicant 
has been denied a license under 16-4-405, MCA, a new application 
cannot be considered for 5 years unless the department 
determines there has been a change great enough to be easily 
recognizable. The department .will consider applications where 
the proposed use is noticeably and substantially different from 
the use that was previously rejected. The following examples 
constitute a substantially different use but are not all 
inclusive of the types of changes the department would consider: 
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(a) A situation where the new business operation has 
changed significantly enough to change the primary source of 
revenue generated by the business or the operation previously 
planned to be operated on the premises. Such a change would be 
where a business changed from primarily a casino/bar operation 
to a restaurant operation with all the necessary facilities to 
accommodate a restaurant setting. An example would be where the 
primary source of income results from the restaurant operation 
rather than the previous casino/bar operation; or 

(b) The zoning designation of the proposed location has 
changed by local government action. 

(2) The following examples do not constitute substantially 
different use: 

(a) a change in business hours; 
(b) a change in the type of alcoholic beverages offered 

for on-premises consumption; or 
(c) a newly constructed or remodeled building which will 

be used for the same primary purpose as the proposed use that 
was rejected. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-4-405 and 16-4-413, 
MCA 

5. The Department proposes to repeal the following rules: 

42.12.127 WINE LICENSE AMENDMENT found at page 42-1225 of 
the Administrative Rules of Montana. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-4-105, MCA 

42.12.304 PLAT VERIFICATION found at page 42-1262 of the 
Administrative Rules of Montana. 
~ Sec. 16-1-303, MCA; IMP; Sec. 16-4-201 and 16-4-202, 

MCA 

42.12.305 REQUIRED ACCOMMODATIONS found at page 42-1262 of 
the Administrative Rules of Montana. 
~ Sec. 16-1-303, MCA; IMP; Sec. 16-4-201 and 16-4-202, 

MCA 

6. The Department is proposing the amendments to ARM 
42.12.106 to further define the terms in the law and clarify the 
meaning of the terms as they relate to the alcoholic beverages 
regulations. The rule clarifies the meaning of special event 
and provides examples of occurrences which are not considered 
special events. The term conditional license is currently 
defined in ARM 42.12.401 but applies to all types of licenses. 
It also applies to sub-chapter 1 rules so it is being referenced 
in ARM 42.12.106. Section 16-4-413, MCA, places a 5 year 
moratorium on a location which was denied licensing. An 
exception was made in the law allowing a new application to be 
considered by the department if the use proposed in the new 
application is considered substantially different from the 
rejected use. Therefore, the department is de fining sub
stantially different use in ARM 42.12.106. The Department is 
adopting New Rule III to show examples of changes between the 
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proposed use and the rejected use that would allow the 
department to consider a subsequent application for a location 
previously denied within the past 5 years. 

Amendments to ARM 42.12.303 and 42.12.306 are general 
housekeeping amendments replacing division, which no longer 
exists, with department. 

Amendment to ARM 42.12.401 is necessary to reference the 
definition of "conditional license" found in ARM 42.12.106. 

New rule I explains the information needed to consider a 
request for a resort determination and the steps taken by the 
license bureau to schedule a hearing when the information is 
received and to return the application when the information is 
not received. 

New rule II explains when a special permit must be issued. 
It also explains to whom and where the permit can be issued. 

The department intends to repeal ARM 42.12.127 because the 
rule goes beyond the scope of the law. Section 16-4-105, MCA, 
requires the applicant to satisfactorily show that the sale of 
wine for consumption on the premises would be supplementary to 
a restaurant or prepared food business. ARM 42.12.304 is being 
repealed as the rule restates the language in the law. ARM 
42.12. 305 is being repealed because the rule goes beyond the 
requirement of law by requiring a restaurant and overnight 
accommodations. 

7. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Director's Office 
P.O. Box 202701 
Helena, Montana 59620 

no later than April 2, 1999. 
8. Cleo Anderson, Department of Revenue, Director's 

Of [ice, has been designated to preside over and conduct the 
hearing. 

9. All parties interested in receiving notification of any 
change in rules pertaining to this subject should contact the 
Rule. Reviewer in writing at the address shown in section 7 
above. 

10. The notice requirements of 2-4-302(2)(d), MCA, have 
been satisfied. 

CLEO ANDERSON 
Rule Reviewer 

MARY BRYSON 
Director 

Certified to the Secretary of State February 12, 1999 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of ARM 
44.14.101 and 44.14.102 
pertaining to the retention 
of records stored on digital 
media. 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
ARM 44.14.101 and 
44.14.102 RECORDS 
RETENTION 

1. On April 2, 1999, a public hearing will be held at 9:00 
a.m. in the Secretary of State's Office Conference Room at room 
225 of the Capitol Building at Helena, Montana, to consider the 
proposed amendment of ARM 44.14.101 and 44.14.102 regarding the 
retention of records stored on digital media. 

2. The Secretary of State will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing or need an alternative 
accessible format of this notice. If you request an 
accommodation, contact the Secretary of State no later than.S:OO 
p.m. on March 24, 1999, to advise us the nature of the 
accommodation that you need. Please contact Lynn Keller, 
Secretary of State's Office, P.O. Box 202805, Helena, MT 59620-
2805; telephone (406) 444-9009; FAX (406) 444-9002. 

3. The rules as proposed to be amended provide as follows: 

44.14.101 RECORDS WITH A RETENTION PERIOD OF TEN YEARS OR 
~ (1) Originals of government records reproduced on optical 
disk or any other digital medium or government records for which 
optical disk or digital medium is the original medium may be 
authorized for destruct ion or other disposition. Government 
agencies should use the record disposal request form RM5 for 
authority to dispose. 

(2) When the retention period is less than ten years the 
information may be kept on a digital medium. After seven years 
any information kept on a digital medium must be migrated to 
what is then the current prevailing digital format. ensuring 
backward compatibility with older generations of technology. 
AUIH: Sec. 2-6-111 and 2-6-203, MCA 
l.MI!: Sec. 2-6-111, 2-6-203, 2-6-206, 2-6-211, 2-6-213, 2-6-214, 
2-6-302, 2-6-304 and 2-15-1003, MCA 

44.14.102 RECORDS WITH A RETENTION PERIOD OF MORE THAN TEN 
YEARS (1) Originals of government records reproduced on optical 
disk or any other digital medium may be authorized for 
destruction or other disposition if a paper or an arc hi val 
quality microform copy, as defined in the Records Management 
Manual is maintained. Government agencies should use the record 
disposal request form RMS for authority to dispose. 
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(2) A paper or archival quality microform copy, as defined 
in the Records Management Manual must be maintained for 
government records for which optical disk or any other digital 
medium is the original medium. 

(3) Recognizing tfiat !3!3tieal riislt is jHst el'le eleftlel'lt the 
availability of a wide variety of digital media in the rapid 
development of new information technologies, the state records 
committee will continue to consider issues that affect the 
availability of government information and the retention or 
disposition of records in various formats. 
AUTH: Sec. 2-6-111 and 2-6-203, MCA 
IMP: Sec. 2-6-111, 2-6-203, 2-6-206, 2-6-211, 2-6-213, 2-6-214, 
~-302, 2-6-304 and 2-15-1013, MCA 

4. The rules are proposed to be amended to include new 
information technologies and to add migration language to ensure 
backward compatibility with older generations of technology. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Lynn Keller, 
Records Management Bureau, Secretary of State's Office, 1320 
Bozeman Street, P.O. Box 202805, Helena, Montana 59620-2805, and 
must be received no later than April 9, 1999. 

6. Daniel Whyte, Chief Legal Counsel, Secretary of State's 
Room 225, State Capitol, P.O. Box 202801, Helena, 
59620-2801 has been designated to preside over and 

Office, 
Montana 
conduct the hearing. 

7. The Secretary of State maintains a list of interested 
persons who wish to receive notices of rulemaking actions 
proposed by this agency. Persons who wish to have their name 
added to the list shall make a written request which includes 
the name and mailing address of the person to receive notices 
and specifies whether the person wishes to receive notices 
regarding administrative rules, corporations, elections, 
notaries, records, uniform commercial code or combination 
thereof. Such written request may be mailed or delivered to the 
Secretary of State's Office, Administrative Rules Bureau, 1236 
Sixth Avenue, P.O. Box 202801, Helena, MT 59620-2801, faxed to 
the office at (406) 444-5833, or may be made by completing a 
request form at any rules hearing held by the Secretary of 
State's Office. 

Dated this 8th day 1999. 
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BEFORE THE BOARD OF HEARING AID DISPENSERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to unpro- ) 
fessional conduct and continuing) 
educational requirements ) 

) 

NOTICE OF AMENDMENT OF 
8.20.408 UNPROFESSIONAL 
CONDUCT AND 8.20.501 
CONTINUING EDUCATIONAL 
REQUIREMENTS 

TO: All Interested Persons: 
1. On September 10, 1998, the Board of Hearing Aid 

Dispensers published a notice of public hearing on the proposed 
amendment of the above-stated rules at page 2350, 1998 Montana 
Administrative Register, issue number 17. The hearing was held 
on October 5, 1998 in Helena, Montana. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF HEARING AID DISPENSERS 
DUDLEY ANDERSON, CHAIRMAN 

BY: ~ ~. Ecu.ih 
ANNIE M. BARTOS, CHIE~F~C~O~UN~S~E~L~ 
DEPARTMENT OF COMMERCE 

~ 11:1.__?uA/A4 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 12, 1999. 
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BEFORE THE BOARD OF PHARMACY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment, 
repeal and adoption of rules 
pertaining to the practice of 
pharmacy 

CORRECTED NOTICE OF AMENDMENT 

TO: All Interested Persons: 
1. On September 10, 1998, the Board of Pharmacy published 

a notice of proposed amendment, repeal and adoption of rules 
pertaining to the practice of pharmacy at page 2353, 1998 
Montana Administrative Register, issue number 17. On November 
19, 1998, the Board published its notice of adoption of those 
rules at page 3103, 1998 Montana Administrative Register, issue 
number 22. In that notice of adoption, the Board amended, 
repealed and adopted the rules exactly as proposed. 

2. In the original notice, the Board amended ARM 
8.40.1215 by deleting (1) through (5), adding a new (1) and 
inadvertently stating "(a) through (6) (s) will remain the 
same." The language following (1) should have stated" (a) 
through (e) (ii) will remain the same" and then stated "(6) 
will remain the same, but will be renumbered (2)" and "(a) 
through (s) will remain the same." 

3. Replacement pages tor the corrected nolice of 
amendment will be submitted to the Secretary of State on March 
31, 1999. 

BOARD OF PHARMACY 
SHIRLEY BAUMGARTNER, PRESIDENT 

BY:_L· ~-~_1_ __ 
ANNIE M. BARTOS, CHIEF COHNSEI, 
DEPARTMENT OF COMMERCE 

/) f . t£uJ{; --~-"1 -~-·-
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 12, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the transfer 
and amendment of rules 
16.29.101, 16.29.102, 
16.29.103, 16.29.104 and 
16.29.106 and the repeal of 
16.29.105 pertaining to 
public health control 
measures for dead human 
bodies 

NOTICE OF TRANSFER AND 
AMENDMENT AND REPEAL 

TO: All Interested Persons 

1. On September 10, 1998, the Department of Public Health 
and Human Services published notice of the proposed amendment 
and transfer of the above-stated rules at page 2428 of the 1998 
Montana Administrative Register, issue number 17. 

2. The Department has repealed rule 16.29.105 as 
proposed. 

3. The department has transferred and amended the 
following rules as proposed, with the following changes from the 
original proposal. Matter to be added is underlined. Matter to 
be deleted is interlined. 

37.116.101 DEFINITIONS For the purpose of this chapter, 
the following definitions apply: 

( 1 l "Alternative container" means any receptacle or 
enclosure which: 

(a) is of sufficient stren_gtll to be used to hold and to 
transport a dead human body; 

(b) is able to be closed to provide a complete covering 
for the human remains; 

(c) is resistant to leakage or spillage; 
(d) minimizes the exchange of air between the inside and 

outside of the container; and 
---(e) is able to provide protection for the health and 
safety of persons handling the container. 

(1) through (4) remain as proposed but are renumbered (2) 
through (5). 

+"+ill "Embalming" fiao the Meanin~ f)rovided in 37 19 101, 
MtA means the preservation and disinfection of the dead human 
bod.v.._.12y_...QQP.lication.........QL chemi~!L...._iixternally, internally, or 
both. 
--- (6) through (12) remain as proposPd but are renumbered ('/) 
t hrouqh ( 11 l . 

AUTH: Srcc. 2Q..=.J .. :.202, 2.Q.:.l§.::2Dl <1nd S0-1.6 ·705, MCA 
IMP: Sec. 50-l-2Q£. 50-_1.6-701 and 5.Q..::...lJ2..:.}05, MCA 
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37.116.102 DEATH OF A PERSON WITH AN INFECTIOUS DISEASE 
AND NOTIFICATION OF MORTUARY (1) When a person dies, the 
person's health care provider, the local coroner who certifies 
the death, or, if the death occurs in a health care facility, a 
facility staff member designated by the facility must notify the 
mortuary receiving the person's body, at the time of transfer of 
the body to the mortuary or as soon after transfer as possible, 
whether or not the person had or was suspected of having an 
infectious disease at the time of death. If the person did have 
or was suspected of having an infectious disease, the notice 
must also include what infectious disease the deceased 
individual had at the time of death and the nature of the 
disease. A sample form is available from the department's 
communicable disease control and prevention bureau, which may be 
used to provide the notice in writing to a mortuary. 

( 2) If a person has or is suspected by the person's 
health care provider or the local health officer coroner of 
having an infectious disease at the time of death, the local 
health officer ~~ immediately after receiving notification of 
the infectious disease, must inform the mortician or any other 
person handling the body (before or after death) of that fact 
and of the appropriate measures which should be taken to prevent 
transmission. 

(3) As soon as reasonably possible following death or the 
conclusion of further examination required to determine the 
cause of death, the body of a person who had or is suspected by 
the person's health care provider, the coroner, or the local 
health officer of having a viral hemorrhagic fever (lassa, 
ebola, Marburg, Congo-Crimean) or any other undiagnosable 
febrile disease occurring shortly afler returning from 
international travel must be placed j n aft--airtight i.! 
hermetically sealed bag or other airtight alternative container, 
handled only to the extent necessary, and either cremated, 
subject to the restriction in 37-19~705 (2), MCA, or buried 
immediately, unless an exception is granted pursuant to ARM 
37.116.105. 

(4) and (5) remain as proposed. 

AUTH: 
IMP: 

sec. 50-1-202, 50-16-701 and 50-16-705, MCA 
Sec. 50-1-202, 50-16-705 and 50-16-712, MCA 

37.116.103 TRANSPORTATION OF DEAD HUMAN BODIES (1) The 
body of a person who died or is suspected by the person's health 
care provider, the coroner, or the local health officer of dying 
with a disease listed in ARM 37.116.102(3) may not be 
transported unless enclosed in a hermeticall~ sealed casket or 
equivalent airtight alternative containet- and the plans for 
transporting the container are approved by the local health 
officer. 

(2) The body of a person who, at the time of death, did 
not have a disease listed in ARM 37.116.102(3)_:_ 

(a) when removed from the place of death to a mortuary, 
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must be transported by removal cot, transport stretcher or 
alternative container; 

lhl must be placed in a casket or eqtlivaleHt aivti§'ht 
alternative container in order to be transported by common 
carrier. If such body is en route more than 8 hours, or if the 
termination of common carrier transport occurs more than 36 
hours after the time of death, the body must be either embalmed7 
or refrigerated at 35°F or colder, or othen•ise tl"eated J;lriol" to 
tranopol"t so as to prevent or substantially retard decomposition 
and the resultant effluents and odors~L 

-B-1- J..£1 WheH the bod} of a persoH ··•he did Hot have a 
disease listed in ARP4 16.29.102(3) is when being transported by 
a private conveyer and the body will not reach its destination 
within 48 hours after the time of death, the body must be either 
embalmed7 or refrigerated at 35°F or colder, or otheniioe 
treated so as to prevent or substantially retard decomposition 
and the resultant effluents and odors. 

{a) Such a body ffiuot, at a miHimum, be traBspel"ted OH a 
cot el" stretehez and with a eeveriBg. 

AUTH: 
IMP: 

Sec. 50-1-202, MCA 
Sec. 50-1-202, MCA 

37.116.104 PROHIBITIONS (1) A disinterred human body of 
a person who died with a disease listed in ARM 37.116.102(3) may 
not be accepted for transportation by a common carrier or 
private conveyer unless the remains are enclosed in an airtight 
alternative container approved by the local health officer or 
the department's director or designee. 

AUTH: 
IMP: 

Sec. 50-1-202, MCA 
Sec. 50-1-202, MCA 

37,116.105 EXCEPTIONS (1) The department or a local 
health officer may grant an exception to the provisions of: 

(a) ARM 3 7 . 116 . 1 o 3 ( 2) , 16 . 2 9 . 19 3 ( 3 ) , or 3 7 , 116 . 10 4 ( 1 J if 
such exception is requested prior to transportation of the dead 
human body and if such exception does not constitute a hazard to 
public health, create a public nuisance, or violate the 
provisions of Title 50, chapter 15, part 4, MCA; 

(1) (b) remains as proposed. 

AUT!!: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202, MCA 

4. Although no sped tic commr:>nt was directed to the 
definition of "embalming", there ir. l~·gislation (llo11Se Bill 153) 
pending before the current leqislC~ture thi'!t expands the 
statutory definition of "embalming" in 3"7-19-101, MCA beyond the 
physical preparaUon of the body commonly undRrst.ood by that 
term. The definition has been amended to keep the meaning it 
had when the original notice of pr·oposed t·ulem,king w"" filerl. 
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5. The department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: The requirement in ARM 16.29.103 [37.116.103) for 
a body to be in an •airtight" container during transportation 
should be changed because (a) the equipment to absolutely 
prevent an air exchange does not exist and there is no 
standardization of the commercial products available; (b) damage 
could occur if a truly •airtight" container were transported in 
aircraft and depressurization occurred; (c) the increased costs 
to the consumer of requiring a special casket for transporting 
a body were not justified by any added public health protection; 
and (d) if a body is embalmed, single-use containers are 
routinely used on common carriers since the embalming eliminates 
most of any hazard. It was also suggested that a definition 
used by the Board of Funeral Service for acceptable containers 
for cremation, with appropriate modification, could be used as 
a substitute for the airtight container requirement. 

RESPONSE: The department agrees with the comments. An 
alternative container is now allowed, and a definition of 
"alternative container" added to ARM 16.29.101 [37.116.101] that 
is adapted as recommended by the Board of Funeral Service. 

COMMENT #2: The definition of "infectious disease" is vague as 
proposed; difficult to use when reference to the Control of 
Communicable Diseases Manual is necessary; does not encompass 
viral infections; and should include non-life threatening 
diseases such as pinkeye and impetigo, other "new" diseases 
which are yet to be identified, and possibly even head lice. 

RESPONSE: The department is bound by the statutory definition 
of "infectious disease• in 50-16-701, MCA, which the definition 
in ARM 16.29.101 [37.116.101] implements. The statutory 
definition limits "infectious diseases" to those that are 
transmittable by aerosol or via blood or othet body fluids, but 
includes any disease in that category. Since a list of every 
such disease would be prohibitively long and difficult to 
determine, using the manual as a catchall was necessary. Also, 
the definition includes any agent, including viruses, recognized 
as transmittable by aerosol or blood or body fluids, and is 
inclusive of diseases posing a significant risk to morticians or 
others handling the body. Since infestation with head lice does 
not fit the statutory definition of an infeclious disease, it 
cannot be included, nor can any infectious disease transmittable 
by means other than aerosol or blood or body fluid exposure. 
New diseases not on the list or included in the manual can be 
added to the definition of "infectious disease" through future 
1·ulemaking. Therefore, no changes will be made to the rule. 

COMMENT !13: The def:init ion of common carriet· is too narrow and 
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omits several means of transportation such as private vehicles; 
and the definition of •private conveyer• needs to be inclusive 
rather than exclusive. 

RESPONSE: The department felt the distinction between a private 
conveyor and a common carrier was reasonable. A private vehicle 
as referenced in the rules would be by definition a private 
conveyer, not a common carrier. The definition of a private 
conveyer is in fact an inclusive one, including every mode of 
transportation not defined as a common carrier. Therefore, no 
changes have been made to the rule. 

COMMENT U4: Using a reference manual for listing of diseases 
which are notifiable would result in information that should be 
provided to morticians being withheld simply because 
verification that the disease in question was reportable to the 
mortician would be too time-consuming or difficult. The 
commentor also suggested requiring that if a health care 
provider's representative is uncertain whether circumstances 
require reporting, the known disease information should be 
provided to the mortuary personnel anyway. 

RESPONSE: The response to Comment #2 indicates why use of the 
manual is necessary. However, to deal with cases of diagnosis 
uncertainty, language has been added to ARM 16.29.102 
[37.116.102] to require notification whenever an infectious 
disease is suspected. Also, the optional written communication 
tool developed by the department and refen·ed to in ARM 
16.29.102(1) [37.116.102] will contain a spot to check 
1'uncertain if reportable''· 

COMMENT #5: The phrase "or suspected of having [an infectious 
disease]" in ARM 16.29.102 [37.116.102] should not have been 
deleted, since sometimes a confirmed diagnosis may not be made 
until days following death. 

RESPONSE: The phrase was originally deleted to parallel the 
language contained in 50-16-712, MCA, added in 1995 to mandate 
notice to morticians. However, since the intent of the statute 
was to protect morticians and others handling the dead body from 
infectious disease, notification of puspected as well as 
confirmed disease is appropriate and the recommended language 
has been reinserted. 

COMM~_§_: A form with standarclizerl language should be 
developed Lo <1.ssist those chCirgerl under the law w.i th the 
responsibi lily and obliCjation of reporting to mortuariPs. In 
addition, many hospitals do not have a person dedicated after 
hours to release information to morticians, making compliance 
difficult. 

RESPONSE: Although 50-16-712, MCA, does not neguire written 
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notification, making an optional form available for coroners and 
health care providers to use for notification to mortuaries may 
be helpful. It would serve an educational purpose as well as 
allow health care personnel to release information for 
anticipated after hours situations when mortuary personnel are 
picking up the dead body. An optional form is now referred to 
in ARM 16.29.102(1) [37.116.102) for information only, and does 
not represent a requirement of the rules. The form itself will 
be distributed with the finalized rules to morticians, coroners, 
local health officers, and the Montana Hospital and Montana 
Health Care Associations. 

COMMENT 117: Compliance with ARM 16.29.102(2) [37.116.102] may 
be difficult because a local health officer would not usually be 
aware immediately of a human death with an infectious disease, 
since a death certificate can be filed up to 10 days following 
death. 

RESPONSE: The department agrees. "Coronel~" has been 
substituted for local health officer in ARM 
16.29.102(2)[37.116.102). to be consistent with the process 
outlined in ARM 16.29.102(1) [37.116.102] of that rule. The 
requirement that a health officer notify persons handling the 
body immediately was made contingent upon the officer's 
receiving notification of the infectious disease. 

COMMENT #B: Communication by local health officers with 
morticians is minimal to non-existent, making questionable the 
availability of health officers to notify mortuaries or other 
persons handling the dead body at all hours as outlined in ARM 
16.29.102(2) [37.116.102]. 

RESPONSE: The rule, even prior to its proposed amendment, 
provided for local health officers to notify those handling the 
dead body regarding appropriate control measures to prevent 
contracting infectious disease. It was in part this perceived 
failure of notification by local health officers that prompted 
the passage of 50-16~712, MCA. Neither the law nor Lhe rules 
require local health officers to be the first persons notifying 
mortuaries of persons who have died with infectious diseases, 
especially if a death of a person with an infectious disease 
occurs, for instance, at 3:00a.m. Saturday morning. However, 
the health officers are responsible under the current general 
rules concerning communicable disease control to take steps, 
after being notified of a reportable disease, to notify contacts 
and take any other act ion needed to prevent the spread of 
disease (see ARM 16.28.306). 

COMMENT 119: The requirement in ARM 16.29.102(3) [37.116.102] 
for immediate cremation may conflict with the statutory 
requirement in 37-19-705(2), MCA, for a 24 hou1~ holding period 
after death before cremation may take place. 
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RESPONSE: The department agrees and the rule has been amended 
to incorporate the statutory restriction. 

COMMENT #10: The use of embalming for disinfection purposes was 
advocated, and special handling requirements for shipping 
unembalmed bodies by common carrier suggested. 

RESPONSE: Available evidence does not support the necessity to 
embalm in all cases to prevent infection. The department does 
specify special handling requirements for persons dying with 
diseases listed in ARM 16.29.102(3) [37.116.102], and the 
requirement for embalming has been retained only in those 
instances where transportation, by common carrier or private 
conveyer, exceeded certain time frames, thereby increasing the 
danger to public health. 

COMMENT #11: The vague and confusing language in the existing 
rules allowing bodies to be •otherwise treated" prior to 
transport should be deleted or more specifically defined. 

Rt';.SPONSE: Since ARM 16.29.106 [37 .116 .105] provides for the 
department or local health officer to grant an except ion to 
specific parts of the rules for a family or mortuary requesting 
it, the words "or otherwise treated" have been deleted. 

COMMENT #12: How can a local health officer approve the 
container for the body of someone dying with a disease listed in 
ARM 16.29.102(3) [37.116.102] when he or she often may not have 
received notice of the disease? 

RESPONSE: The diseases listed in ARM 16.29.102(3) [37.116.102] 
are very rare and serious diseases that require strict public 
health surveillance and control measures, making it extremely 
likely that the health officer would have been informed about 
the disease. AHM 16.29.102(3) [37.116.)02] requires the body to 
"be placed in a hermetically sealed bag or alternative 
container, handled only to the extent necessary, and either 
cremated ... or buried immediately ... • There are limited numbers 
of crematories in Montana. Given this fact and other 
circumstances associated with transportation of persons dying 
with these rare diseases, it is felt that strict public health 
control measures must be required during transit, requiring 
health department supervision. As an aid to health officers, 
one mortician indicat!"d that Borne casket manufacturers offer 
caskets that come with certification that an •airtight" test has 
been performed on each casket under certain production 
conditions. Other specifications concerning body containers are 
also available from the manufacturerR. 

COMMENT ti13: The phrase •hermetica Ll y sealed•, ut il izerl by the 
Center for Disease Control and PrPvention, could b" used in 
placf' of the word "airtight" t.c; provide flexibility t.o a 
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mortuary, while still providing public health protection. 

RESPONSE: The word "airtight" has been eliminated from the 
rules. In both ARM 16.29.102 [37.116.102] and 16.29.103(1) 
[37.116.103], there are now references to "hermetically sealed" 
bags and caskets, but in both cases, an alternative container, 
as noted in the response to Comment #1, may now be utilized. 

COMMENT #14: In regard to ARM 16.29.103(3) (a) [37.116.103]. 
what constitutes a "covering• for transporting a body? 

RESPONSE: The department agrees the pt·ovision is vague and 
unnecessary for public health purposes, and has deleted it from 
the rule. 

COMMENT 1115: It is difficult to transport a dead body on a 
stretcher or cot when the body is being transported in a small 
plane. 

RESPONSE: The department agrees, and the requirement to 
transport a body on a cot ot· stretcher has been removed from ARM 
16.29.103 (37.116.103) as a blanket requirement, but has been 
added as an alternative when the mortuary removes a body from 
the place of death. 

COMMENT #16: In ARM 16.29.103 [37.116.103], the requirement for 
"airtight• containers should be retained for transportation of 
bodies that have not been embalmed. 

RESPONSE: As noted in the response to Comment #1, due to the 
numerous expressed concerns about cost and the feasibility of 
transporting bodies in an •airtight container•, this language 
has been modified in ARM 16.29.103(1) [37.116.103) to allow 
"hermetically sealed • caskets or alternative containers. As 
noted in the response to Comment #13, the tenn "hermetically 
sealed casket" is now used instead of "airtight" in that rule. 
This language change, it should be noted, does not prohibit the> 
use of airtight containers in transporting unembalmed bodies, 
although it does not require them. 

COMMENT ll17: Do the transport requirements of ARM 16.29.103 
[37.116.103] apply to removal of a body from the place of death 
to the funeral home? If so, it would be ridiculous for 
morticians to have to transport a casket around from place to 
place to remove bodies. In addition, a body would have to be 
handled more to be placed into a casket than to be moved onto 
one of the mortuary's removal cots, increasing health risk. 

RESPONSE: The rule previously did not address the question of 
whether the •transportation• encompassed by the rule was meant 
to include transport to the funeral home. Such transport is 
intended to be included, but the department agrees that the 
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standards should be different in that 
language in ARM 16.29.103(2) [37.116.102] 
the body is being removed from the place 
cot, transport stretcher, or alternative 
used. 

case, and has added 
to clarify that when 
of death, a removal 
container is lo be 

COMMENT #18: The requirement in ARM 16.29.104 [37.116.104] for 
an airtight container for disinterred bodies is impractical in 
many instances. 

RESPONSE: For the reasons previously noted, "alternative 
container• has been substituted for an "airtight" container [or 
disinterring those bodies dying with a rare disease listed in 
ARM 16.29.102(3) [37.116.102]. The alternative container used 
in this situation must be approved by the local or state health 
officer. 

COMMENT__lt12: 'Th" type of transportal ion intended in ARM 
16.29.104 [37.116.104] needs clarification. 

RESPONSE: For clarification, the terms "common carrier" and 
"private conveyer" have been added following "transportation." 

COMMENT #20: The rulemaking process should be stopped at this 
point in time and the proposal withdr-awn, and reconsideration of 
the rules should commence again with input £rom the Bo<n d of 
Funeral Service, Montana Funeral Director's ARsoci<'ltion and 
possibly others. 

RESPONSE: Prior to the public hearing, the proposed rulea were 
distributed to the Board of Funeral Service, the Montana Funeral 
Directors' Association, Montana's state medical examiner, local 
funeral homes, all local health officers, the Montana Hospital 
Association, the Montana Health Care Association, the Montana 
Family Practitioners Association, the Montana Hospice 
Association, the Montana Nurses Association, the Montana Chapter 
of the American Society of Internal Medicine, and the Montana 
Medical Association. In addition, at the request of the Montana 
Funeral Directors' Association, a representative of the 
department met with their southwest,rn district branch to 
explain the proposed rules and hear additional comments. Nine 
letters with comments were received during the comment period 
and significant changes hrtve been made to the proposal. Changes 
in the rules are clearly needed now, especially to reflect the 
statutory changes made since they were originally adopted. In 
addition, the substantial effort <~lready put in by the 
department and by commentors would be wasted if the rulemaking 
process was stopped now. 1~erefote, the department has decided 
to go forward with these fine1l tu)r>s. The dr>partment welcomes 
continued comment on the ru1es and is opr>n to discussion with 
interested parties on f ut ur·e rule chr'tnqes, 
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A number of other statements, opinions, and comments were 
determined to deal with operational matters and issues not 
related to the proposed rules. Therefore, it is not appropriate 
to address them in this context, and the Department has elected 
not to respond. 

Rule Reviewer 

Certified to the Secretary of State February 12, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.20.106, 
46.20.117, 46.20.120 and 
46.20.123 pertaining to the 
Montana mental health access 
plan 

NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On December 17, 1998 the DRpart".ment of Public Ileal th 
and Human Services published notice of lhe proposed amendment of 
the above-stated rules at page 3252 of the 1998 Montana 
Administrative Register, issue number 24. 

2. 
46.20.123 
adopting 
notice. 

The Department has amended rules 46.20.117 and 
as proposed. The lJepartme>nt, at this time, is not 

the proposed changes to 16.20.120 in this particular 

3. The Department has amended the following rule as 
proposed with the following changes from the original proposal. 
Matter to be added is under) iued. Matter to be deleted j s 
interlined. 

46.20.106 MENTAL HEALTH ACCESS PLAN MEMBER ELIGIBIL.ITY 
(1) and (1) (a) remain as proposed. 
(2) Individuals that have not bee>n determined by the 

department to be eligible for medicii.id are cl igible for covF>rerl 
services under the plan if: 

(2) (a) remains as proposed. 
(b) the family of which the individual is a member has a 

total family income, without regard to other family resources~ 
at or below 150% of the most recently publishPd federal poverty 
level (FPL)..i...__Q£ 

(c) the individual is a patient of the Montana statg 
hospital or the Montana mental health nursing care center and 
the family of which the individual is a member has a total 
family income, without regard to other family resources, at or 
below 200% of the FPL. 

(3) through (10) remain as proposed. 

AUTH: Sec. 41-3-1103, 53-2-201, 2.1.-6-113, 5.1 6-1]1, 
53-6-701 and 53-6-706, MCA 

IMP: Sec. 41-3-1103, 53 2-201, 53-1-601, 53·6-101, 
53-6-113, 2.)_::_2.c:.J.1.Q., 53 6-117, _';J_:Ji-131, 51 6·701, 
53-6-705, 53 6-706, 53 21-139 and 53-21-202, MCA 

4. The Department has chosen Cit this time to delay the 
adoption of the proposed amendments to ARM 46.20.120 as w.1s 
proposed in the pr·oposal notic-P. flup tn the existence <".>f a 
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prior rule adoption notice providing for contingent adopt~on of 
certain amendments to ARM 46.20.120, there is some guest1on at 
this time as to the appropriate text for adoption of further 
changes to ARM 46.20.120. The proposed changes in this notice 
would have removed provisions from ARM 46.20.120 as it existed 
prior to the previous notice of rule adoption. The provisions 
that were to be removed provided for the imposition of 
copayments. While those provisions will remain in the rule at 
this time, the Department does not intend to continue or further 
implement copayments in the immediate future. 

5. The amendments adopted in this rule notice are 
effective March 1, 1999. 

6. The Department has thorough! y considered all 
commentary received. The comments received and the Department's 
response to each follow: 

COMMENJ'__jtl: Excluding consumers who earn from 150% to 200% of 
the federal poverty level (FPL) from the Montana Mental Health 
Access Plan (MHAP) coverage will irreparably harm mental health 
consumers and their families and cost Montana far more than it 
will save mental health managed care. 

Consumers dropped from MHAP eligibility under the proposed 
amendment will be unable to afford psychotropic medications and 
will be hospitalized. 

RESPONSE: The Depal·Lment is cognizant ot the potential harm 
that may occur to some persons with mental illness currently 
receiving services through MI!AP if they do not receive 
appropriate and effective treatment. The choice in this case is 
between maintaining the gains achieved under MIIAP for a goodly 
number of the consumers or losing those gains altogether. The 
Department believes that termination of MHAP program will follow 
if needed reductions in costs for MHAP are not realized. The 
proposed change in the eligibility income criterion is the most 
viable means of realizing the reductions. 

If termination of MHAP were to occur, the Department would then 
implement its contingency plan which calls for a modified fee
for-service system with care-management components. Under the 
contingency plan the Department would not have sufficient 
budgetary authority to continue the complete array of services 
being del i.vered under MHAP to the current population of 
consumers. Instead, the Department anticipates that: it may have 
to limit coverage of such things as psychotropic medications and 
signific<>ntly reduce coverage of consumers who do not have 
medicaid eligibility. The coverage bas~d on a person's income 
as a percent of the federal poverty level could not be more than 
150% of FPL and would likely be less than that percentage. 
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COMMENT #2: At the administrative rule hearing, the Department 
noted and explained that it had determined that it would be 
necessary to maintain the current 200% of FPL eligibility 
criterion for consumers receiving intensive residential services 
at the Montana State Hospital and the Montana Mental Health 
Nursing Care Center. This exception is unacceptable because it 
would make treatment in the most restrictive setting the only 
funded mental health service for consumers in this income group. 

RESPONSE: The Department has adopted along with the proposed 
amendments, another Cimendment that provides that the MIIAP 
eligibility income criterion for consumers who are residing at 
the Montana State Hospital and the Montana Mental Health Nursing 
Care Center is to be at 200% of FPL. 

The funds appropriated by the Legislature for MHAP purposes are 
based in part on an estimated sum total for possible coverage 
through MHAP of a certain percentage of consumers entering 
Montana State Hospital and the Montana Mental Health Nursing 
Care Center for services. The funding otherwise available to 
those two intensive residential settings is not adequate to fund 
services for the consumers currently receiving services at those 
settings funded through MHAP. With the revision of the 
eligibility criterion for MHAP, many consumers currently 
receiving services in those settings funded with MHAP, while 
still meeting the level of care and receiving services in those 
settings, would have to be funded with monies other than those 
available through Mlli\P. 

While the Departm~nt could remove the funds necessary for the 
treatment of the consumers who would be excluded ft·om the 
contract with the managed care provider for MHAP and directly 
place the monies into the budget for the two facilities, that 
would then likely be a disincentive tor the mcma<"jcd cate 
provider to foster community services that can meet Lhe nec>ds of 
those consumers. 

Under the structure of the MHI\P managed carc> system of services 
the provider could realize financial gain by fostering pf (ect i ve 
community services to meet some of the .intensive needs Lhal now 
can only be addressed in an intensive residential service 
setting such as the Montana State Hospital. Once thoGe services 
are fostered then there can be further financial gain in that 
nonplan consumers may also benefit from Lhose community services 
and thereby avoid residency in the more costly intensive 
residential services settings. 

Placement of both plan eligible consumers and nonplan cor•sumars 
into the Montana State Hospital and the Montana Mental Health 
Nursinq Care Center will remain predicated upon level of care 
ar1d st~tutory admission criteria. Exrlurling c·onsumers receiving 
services from the two facilities flom the change in Mlli\P 
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eligibility criterion, along with the placement criteria for 
both facilities, should preclude increases in the populations at 
the facilities. 

COMMENT #3: Since the proposed reduction in the maximum income 
for MHAP eligibility is proposed as a response to financial 
difficulties in the program, it is premature to reduce the 
number of eligible members until the Department knows what level 
of funding will be appropriated for this program. 

The act ion proposed by the Department is premature because 
everything has not been tried. 

RESPONSE: The Department has an obligation to act on the best 
information available. The Governor's budget currently before 
the Legislature does not include significant additional funding 
for MHAP which would allow continuation of eligibility for the 
consumers who now fall between 150% and 200% of FPL. The 
Department will not know the actual legislated level of 
appropriations available for MHAP until the end of the 
legislative session in April 1999, and any increased funding 
would not be available until July 1, 1999 and later. 

The Department previously proposed the imposition of a graduated 
monthly premium payment and pharmacy copayment as a means of 
avoiding reduct ions in MHAP coverage. The passage of 
Constitutional Initiative 75 in November 1998 made this solution 
impractical. Public comment on that proposal indicated 
widespread opposition because of the possibility that those 
consumers with the lowest incomes and the greater dysfunction 
would be eliminated from MHAP. The Department believes that it 
has seriously considered all available options and chosen the 
one which, while it will result in the loss of eligibility for 
several hundred consumers, will affect those most likely to be 
able to afford continued treatment. The only option for changes 
to MHAP that will realize adequate cost savings and that is 
feasible in light of the limitations resulting from Cl-75, is a 
change to the eligibility income criterion from 200% to 150% of 
FPL. 

COMMENT #4: The proposed reduction in tl~ number of consumers 
eligible for MHAP will not achieve the predicted savings. Those 
who no longer receive treatment will quit or cut back on their 
employment in order to qualify. 

Losing eligibility acts as a strong disincentive to recover and 
gain employment. 

The proposf!d reduction in the financial eli.gibility criterion 
will result in cost-shifts to other p11bl.icly-funded progrCJms. 

4-2/25/99 Montana Administrative Register 



-359-

Jails will become the new safety net for those with mental 
illness. 

RESPONSE: The Department acknowledges the possibility that 
consumers just above the income criterion for MHAP mily choosP. to 
lower their income to qualify for benefits availab]P through the 
plan. This potential always exists where such 1 imi ls are in 
effect and will occur at whatevP.r criterion is establishP.d. To 
the degree this happens, the managed care provider will be 
obligated to pay for the provision of services to those 
consumers. 

It is unclear why other programs would suffer potential cost· 
shifts. By definition, the nonmedicaid members of MHAP, the 
group affected by this amendment, do not qualify for other 
public assistance programs. If they have an existing third· 
party payment source for menti'll heC~lth treatment, that source is 
already billed before the managed care provider pays for 
services. 

In crisis or emerqP.ncy situation" those consumers who lose 
eligibility due to this amendment remain potentially eligiblP. 
for treatment under MHAP presumptive eligibility provisions. 
Community hospital emergency rooms will be avaiJC~ble in thal 
those settings are required to treat consumers regardless of lhe 
availability of a payment source. The Montilna State Hospital 
will still be available to those who need that level of care, 
regardless of income. 

COMMENT 115: 1'hose consurnRrs who arR i'lffec·ted by this reduction 
in eligibiLity should be "grand fatheJ r>d" until the end of th>cir 
current eligibility period. 

There should be a graduation of eligibility on a case-by-case 
basis. 

RESPONSE: The gradual reduction in the number bPing served 
resulting from "grand fathering• would require that lhc 
eligibility criterion be set sU1l lower in ordPr to accnmplish 
the cost reductions necessary to maintain MHAP. 'l'h"' llepu r-tment 
elects to not use thR grand fathering m<'thod. 

COMMENT ff6: OthP.r lwman service progr~ms administerPd by the 
Depar-tment h;cwe eligibility criterion up to 200% nt FPL Mid s<lln<''. 

do not closely examine an applicant's incomR. 

RESPONSE: Those programs are funded separately and Of,.,ratE' 
under different federal or state statutes and regulations. The 
proposed changes in the financial eligibility criterion is 
proposed in large part to affect lhose consumers who can best 
afford to pay for their own treatment. The Department believes 
strongly that publicly-funded services should be reserved for 
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those who can least afford treatment otherwise. 

COMMENT #7: It is not clear that the financial losses claimed 
by the managed care provider, Montana Community Partners (MCP), 
as justification for the proposed change in the eligibility 
criterion and therefore in the number of consumers required to 
be served are real. 

The State should ensure MCP is appropriately managing care and 
reducing administrative expenses prior to implementing the 
proposed eligibility reduction. 

RESPONSE: The Department has relied upon independently audited 
financial statements that document the first-year loss and will 
require independently audited statements for each year. 
Quarter I y and month I y statements submit ted by MCP are not 
audited, but must reconcile with the audited annual statement, 
and there is no reason to believe MCP's financial results are 
not accurate. 

MCP has made significant reductions in administrative expenses 
and MCP's ratio of administrative expenses is well within 
acceptable industry standards. The Department has established 
requirements that MCP reduce the utilization of intensive 
services and continues to monitor the progress of Lhese efforts. 
It is clear that by itself, reasonable decreases in the use of 
inpatient and other high-cost services will not sufficiently 
reduce MCP costs. 

The Department believes that the funding allocated for the MHAP 
is not sufficient to support the increased level of members and 
services which have ensued with the implementation of the MHAP. 
More non Medicaid members have been served than were served with 
the same level of funding that was avai ].able for this group 
prior to MHAP implementation. Those consumers have received an 
array of services, including psychotropic medications and 
community .inpatient hospitalization, that were not previously 
available. In order to maintain this increased array of 
benefits, it is necessary to reduce the number of consumers 
required to be served. 

COMME~: 
objectionable. 

The implementation of this initiative was 

Notification to consumers 
inappropriate, insensitive, 

of this change in December 
alarming, cold and confusing. 

was 

Providers were not notified which consumers would be dropped 
from eligibility prior to consumers receiving notification. 

RESPONS£:;: The Department encouraged the managed care provider 
to notify affected consumer members quickly in order to allow 
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them as much time as possible to plan for service continuation 
following the proposed loss of MHAP eU gibility. The Department 
and MCP failed to recognize the need to notify providers that 
their clients would receive this notification. The Department 
acknowledges that this notification should have been furnished 
to providers. 

The Department recognized that the change in the eligibility 
income criterion would be difficult on those who lost coverage 
as a result. The Department did ask a consumer and a family 
member to review and comment on a draft of the letter prior to 
finalizing it in an effort to make it as clear, non-threatening 
and sensitive as possible. 

Jr a+v">--- U-v.,._ 
Rule Reviewer·-~·----- ~~~~-,----··--·· 

Director, Public HealLh and 
!Iuman Services 

Certified to the S<~r.retary of State February 12, 1999. 

Montana Administrative Register 4-2/25/99 



-362-

BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

NOTICE OF In the Matter of the Emergency) 
Amendment and Adoption of ) 
Emergency Rules Pertaining to ) 
Slamming ) 

EMERGENCY AMENDMENT 
AND ADOPTION OF RULES 

TO: All Interested Persons 

1. The Public Service Commission believes the following 
reasons constitute the necessity for implementation of these 
emergency rules: 

a) The practice of making unauthorized changes to 
customers' long distance carriers (slamming) is prevalent and 
should not be tolerated by the commission. Until recently, such 
changes affected only interLATA long distance services. How
ever, the commission required U S WEST to implement intraLATA 
dialing parity as of February B, 1999, and with this 
implementation, there is considerable risk that the same 
practices will become widespread in the intraLATA long distance 
market. Other local exchange carriers in Montana will also be 
implementing intraLATA dialing parity soon. 

b) The Federal Communications Commission has adopted new 
rules that address slamming in both the interLATA and intraLATA 
long distance markets. These rules will be effective 70 and 90 
days following publication in the Federal Register. The delay 
in the effective date for these rules will cause harm to Montana 
consumers. 

c) If the commission does not act immediately to prevent 
slamming, the result would be the further opportunity for 
slamming along with the implementation of intraLATA dialing 
parity before customers are sufficiently aware of the 
distinctions between the intraLATA and interLATA long distance 
markets. 

d) The high probability of widespread slamming in the 
Montana intraLATA long distance market constitutes imminent 
peril. Emergency action is required to deter slamming, to 
protect consumers from unauthorized changes in their preferred 
carriers, and to ensure that competition in the interLATA, 
intraLATA and local markets is fair and not fraudulent or 
deceptive. Without these emergency rules, the public welfare 
may be substantially harmed. Thirty days is a reasonable notice 
period to allow for changes to the current business practices of 
carriers. 

e) Therefore, the commission intends to amend and adopt 
the following emergency rules. The existing rules as amended 
and the new rules will be mailed electronically to all 
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registered interexchange carriers and mailed to all persons on 
the commission's general telecommunications mailing list and the 
commission's rulemaking service list and published as emergency 
rules in the Montana Administrative Register. 

2. The emergency rules will be effective March 11, 1999. 

3. The text of the emergency amendment is as follows: 

38.5,3801 CHANGE IN TELECOMMQNICATIONS PROVIPER 
(1) through (1) (d) remains the same. 
(2) The independent third party may not be owned. managed. 

controlled, or directed by the carrier or the carrier's 
marketing agent: and may not have any financial incentive to 
confirm preferred carrier ghanqe orders for the carrier or the 
garrier's marketing agent. luly letter of agency, electronic 
authorization or verbal authorization verified by an independent 
third party that does not conform with this rule is invalid. 
Documentation of valid verbal authorization must demonstrate 
compliance with each element required by lll(c) above. 

!3) An executing carrier shall not yerify the submission 
gf a change in a subscriber's selection of a provider of 
telecommunications serytce received from a submitting carrier. 
FQr an executing carrier. compliance with the procedures 
prescribed in this rule shall be defined as prompt execution, 
without any unreasonable delay, of changes that haye been 
verified by a sybmitting carrier. The sUbmitting carrier shall 
maintain and preserve records of verification of subscriber 
4utborization for a minimum period of two years after obtaining 
such verification. 

(4) Where a telecommunications carrier is selling more 
than one type of tel~communications service (e.g .. local 
exchange. intraLATA/intrastate toll. interLAIA/interstate toll, 
and international toll) that carrier must obtain separate 
authorigation from the subscriber for each service sold, 
although the autborizations may be made within the same 
solicitation. Eacb authorization must be verified separately 
frgm any other authorizations obtained in the same solicitation. 
Each autborization gwet be verified in accordance with the 
verification proceduxes prescribed in this rule. 

AUTH: Sec. 69-3-822 and 69-3-1304, MCA; IMP: Sec. 69-3-
102, 69-3-201 and 69-3-1303, MCA. 

38.5.3802 LETTER OF AGENCY FORM AND CONTENT 
(1) and (2) remain the same. 
(3) The letter of agency shall not be a ~are ef: aft)' 

eweepl!ll!altee 1 eefttel!ll! e~ l!linlila:r p!emeeiertal J:lrei!Jram combined on 
the same document with inducements of any kind. 

(4) through (7) remain the same. 

AUTH: Sec. 69-3-822 and 69-3-1304, MCA; IMP: Sec. 69-3-
102, 69-3-201 and 69-3-1303, MCA. 
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4. The text of the emergency rules is as follows: 

RULE I. PEFINITIONS For the purpose of this subchapter 
38, the following definitions are applicable: 

(1) "Executing carrier" means generally any telecommuni
cations carrier that effects a request that a subscriber's 
telecommunications carrier be changed. A carrier may be treated 
as an executing carrier if it is responsible for any unreason
able delays in the execution of carrier changes or for the 
execution of unauthorized carrier changes, including fraudulent 
authorizations. 

(2) •submitting carrier" means generally any telecommuni
cations carrier that: 

(a) requests on the behalf of a subscriber that the 
subscriber's telecommunications carrier be changed; and 

· (b) seeks to provide retail services to the end user 
subscriber. A carrier may be treated as a submitting carrier if 
it is responsible for any unreasonable delays in the submission 
of carrier change request or for the submission of unauthorized 
carrier change request, including fraudulent authorizations. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102, 69-3-
201 and 69-3-1303, MCA. 

RULE II. PREFERRED CARRIER FREEZE ( 1 l A preferred 
carrier freeze (or freeze) prevents a change in a subscriber's 
preferred carrier selection unless the subscriber gives the 
carrier from whom the freeze was requested his or her express 
consent. All local exchange carriers who offer preferred 
carrier freezes must comply with the provisions of this rule. 

(2) All local exchange carriers who offer preferred 
carrier freezes shall offer freezes on a nondiscriminatory basis 
to all subscribers, regardless of the subscriber's carrier 
selections. 

(3) Preferred carrier freeze procedures, including any 
solicitation, must clearly distinguish among telecommunications 
services (e.g., local exchange, intraLATA/intrastate toll, 
interLATA/interstate toll, and international toll) subject to a 
preferred carrier freeze. The carrier offering the freeze must 
obtain separate authorization for each service for which a 
preferred carrier freeze is requested. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102, 69-3-
201 and 69-3-1303, MCA. 

RULE III. SOLICITAIIQN AND IMPOSITION OF PREFERRED CARRIER 
FRE~ZES (1) All carrier-provided solicitation and other 
materials regarding preferred carrier freezes must include: 

(a) An explanation, in clear and neutral language, of what 
a preferred carrier freeze is and what services may be subject 
to a freeze; 
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(b) A description of the specific procedures necessary to 
lift a preferred carrier freeze, including an explanation that: 

(i) these steps are in addition to the commission's 
verification rules in ARM 38.5.3801 and 38.5.3802 for changing 
a subscriber's preferred carrier selections; and 

(ii) the subscriber will be unable to make a change in 
carrier selection unless he or she lifts the freeze; and 

(c) An explanation of any charges associated with the 
preferred carrier freeze. 

(2) No local exchange carrier shall implement a preferred 
carrier freeze unless the subscriber's request to impose a freeze 
has first been confirmed in accordance with one of the following 
procedures: 

(a) The local exchange carrier has obtained the 
subscriber's written and signed authorization in a form that 
meets the requirements of (3); or 

(b) The local exchange carrier has obtained the 
subscriber's electronic authorization, placed from the telephone 
number (s) on which the preferred carrier freeze is to be 
imposed, to impose a preferred carrier freeze. The electronic 
authorization should confirm appropriate verification data 
(e.g., the subscriber's date of birth or social security number) 
and the information required by (3) (b) (i) through (iv). Tele
communications carriers electing to confirm preferred carrier 
freeze orders electronically shall establish one or more toll
free telephone numbers exclusively for that purpose. Calls to 
the number (s) will connect a subscriber to a voice response 
unit, or similar mechanism that records the required information 
regarding the preferred carrier freeze request, including 
automatically recording the originating automatic numbering 
identification; or 

(c) An appropriately qualified independent third party has 
obtained the subscriber's oral authorization to submit the 
preferred carrier freeze and confirmed the appropriate 
verification data (e.g., the subscriber's date of birth or social 
security number) and the information required by ( 3) (b) ( i) 
through (iv). The independent third party must: 

(i) not be owned, managed, or directly controlled by the 
carrier or the carrier's marketing agent; 

(ii) not have any financial incentive to confirm preferred 
carrier freeze requests for the carrier or the carrier's 
marketing agent; and 

(iii) operate in a location physically separate from the 
carrier or the carrier's marketing agent. The content of the 
verification must include clear and conspicuous confirmation 
that the subscriber has authorized a preferred carrier freeze. 

(3) Written authorization is required to impose a 
preferred carrier freeze. A local exchange carrier may accept 
a subscriber's written and signed authorization to impose a 
freeze on his or her preferred carrier selection. Written 
authorization that does not conform with this rule is invalid 
and may not be used to impose a preferred carrier freeze. 
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(a) The written authorization shall comply with ARM 
38.5.3802(2), (3) and (7) concerning the form and content for 
letters of agency. 

(b) At a minimum, the written authorization must be 
printed with a readable type of sufficient size to be clearly 
legible and must contain clear and unambiguous language that 
confirms: 

(i) the subscriber's billing name and address and the 
telephone number(s) to be covered by the preferred carrier 
freeze; 

(ii) the decision to place a preferred carrier freeze on 
the telephone number(s) and particular service(s). To the 
extent that a jurisdiction allows the imposition of preferred 
carrier freezes on additional preferred carrier selections 
(e.g., for local exchange, intraLATA/intrastate toll, 
interLATA/interstate toll service, and international toll), the 
authorization must contain separate statements regarding the 
particular selections to be frozen; 

(iii) that the subscriber understands that she or he will 
be unable to make a change in carrier selection unless she or he 
lifts the preferred carrier freeze; and 

(iv) that the subscriber understands that any preferred 
carrier freeze may involve a charge to the subscriber. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102, 69-3-201 and 
69-3-1303, MCA. 

RULE IV, PRQCEPURES FOR LIFTING PREFERRED CARRIER FREEZES 
(1) All local exchange carriers who offer preferred 

carrier freezes must, at a minimum, offer subscribers the 
following procedures for lifting a preferred carrier freeze: 

(a) A local exchange carrier administering a preferred 
carrier freeze must accept a subscriber's written and signed 
authorization stating her or his intent to lift a preferred 
carrier freeze; and 

(b) A local exchange carrier administering a preferred 
carrier freeze must accept a subscriber's oral authorization 
stating her or his intent to lift a preferred carrier freeze and 
must offer a mechanism that allows a submitting carrier to 
conduct a three-way conference call with the carrier 
administering the freeze and the subscriber in order to lift a 
freeze. When engaged in oral authorization to lift a preferred 
carrier freeze, the carrier administering the freeze shall 
confirm appropriate verification data (e.g., the subscriber's 
date of birth or social security number) and the subscriber's 
intent to lift the particular freeze. 

AUTH: 69-3-822 and 69-3-1304, MCA; IMP: 69-3-102, 69-3-
201 and 69-3-1303, MCA. 

s. The rationale for the emergency amendment and rule is 
set forth in paragraph 1. 
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6. A standard rule-making procedure will be undertaken 
prior to the expiration of these emergency rules. 

7. Interested persons are encouraged to submit their 
comments during the upcoming standard rule-making process. If 
interested persons wish to be personally notified of that rule
making process, they should submit their names and addresses to 
the Montana Public Service Commission, Legal Division, 1701 
Prospect Avenue, P.O. Box 202601, Helena, Montana 59620-2601. 

CERTIFIED TO THE SECRETARY OF STATE FEBRUARY 9, 1999. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through December 
31, 1998. This table includes those rules adopted during the 
period January 1, 1999 through March 31, 1999 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) • 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM. updated through December 31, 1998, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1998 and 1999 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS, Title 1 

1.2.419 

1.2.519 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions, p. 2856 

ADMINISTRATION. Department of. Title 2 

2.21.812 
2.21.6401 

and other rules - Sick Leave Fund, p. 2133, 53 
and other rules - Performance Appraisal, p. 1452, 
2258 

(State Compensation Insurance Fund) 
2.55.321 Calculation of Experience Rates, p. 2643, 3267 
2. 55.327 and other rules - Construction Industry Premium 

Credit Program Definitions Individual Loss 
Sensitive Dividend Distribution Plan, p. 2776, 3268 

AGRICULTURE. Department of. Title 4 

I-IX 

4.3.602 

4.5.102 

Pesticide Reporting, Cleanup, and Pesticide 
Containment, p. 2924, 54 
and other rules - Rural Assistance Loan Program to 
Assist Substandard Income, p. 2188, 2704 
and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986, 2472 
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and other rules - Pesticide Enforcement, p. 1 
Assessment Fees on All Produce, p. 2934 

STAIE AUPITQR. Title 6 

6.6.503 

6.6.801 
6.6.3101 
6.6.4001 
6.6.5090 

6.10.101 

and other rules - Medicare Supplement Insurance, 
p. 2325, 3269 
and other rules - Annuity Disclosures, p. 16 
and other rules - Long-term Care, p. 2193, 3271 
Valuation of Securities, p. 205 
Rate Manual and Rate Restriction Guidelines, 
p. 2781, 3276 
and other rules - Registration - Unethical Practices 

Financial Requirements Bonding - Books and 
Records Requirements in the Business of Securities, 
p. 2527, 56 

(Classification Review Committee) 
6.6.8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 3174 

CQMMERCE. Department of. Title 8 

8.2.208 Renewal Dates, p. 3178, 274 

(Board of Athletics) 
8. 8. 2802 and other rules Definitions Prohibitions 

Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker Medical Advisor, p. 1053, 
2858, 2958 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules - Fees - Renewal - Inactive Status -

Reactivation of License, p. 2136, 2860 

(Board of 
8.14.803 

(Board of 
8.16.409 

4-2/25/99 

Cosmetologists) 
and other rules - Applications for Examination -
Temporary Permits - Application of Out-of-State 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456, 2261 

Dentistry) 
and other rules - Dentist Mandatory CPR - Screening 
Panel - Dental Hygiene Mandatory CPR - Continuing 
Education in Anesthesia Requirements and 
Restrictions - Denturist Applications - Denturist 
Examination Denturist Intern Renewal 
Requirements and Restrictions - Inspections-sanitary 
Standards Screening Panel Out-of-State 
Applicants - 90-Day Guarantee, p. 2541, 3237, 209 
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8.20.408 

8.20.417 

(Board of 
I 

8.28.403A 

8.28.1501 

8.28.1508 

(Board of 
8.30.402 

(Board of 
8.28.1508 

8.32.1408 
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Hearing Aid Dispensers) 
and other rule - Unprofessional conduct 
Educational Requirements, p. 2350 
Definitions, p. 207 

Medical Examiners) 

- Continuing 

Curriculum Approval for Applicants for Acupuncture 
License, p. 2936, 276 
Graduate Training Requirements for Foreign Medical 
Graduates, p. 2786, 275 
and other rules 
Unprofessional Conduct 
p. 2783, 277 

Definitions Fees 
NCCPA Certification, 

Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22 

Funeral Service) 
and other rules - Applications - Licensure of Out
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833, 
2959, 66 

Nursing) 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (lVl Therapy, p. 623, 2473 

(Board of Nursing Home Administrators) 
8.34.414 and other rule - Examinations - Fees, p. 2139, 2964, 

67 

(Board of Occupational Therapists) 
8.35.408 and other rule - Unprofessional Conduct - continuing 

Education, p. 1551, 2i66 

(Board of Optometry) 
8.36.601 and other rule - Continuing Education Requirements 

(Board of 
8.39.505 

8.39.508 

- New Licensees, p. 3180 

Outfitters) 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816, 2560 
and other rules - Licensure- -Renewal - Guide or 
Professional License - Safety Provisions - Standards 
for Outfitters, Guides and Professional Guides -
Unprofessional conduct and Misconduct, p. 241 
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Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use Under an Existing 
Operations Plan, p. 1463, 2267 

(Board of Pharmacy) 
8.40.401 and other rules - Practice of Pharmacy, p. 2353, 

3103, 3200 

(Board of private Security Patrol Officers and Investigators) 
8.50.428 and other rules - Experience Requirements - Fees -

Private Investigator Trainee, p. 2230, 2705 
8.50.505 and other rule - Employers• Responsibility - Type of 

Firearm, p. 2366, 2965 

(Board of Psychologists) 
8.52.605A and other rules - Minimum Standards - Examination -

Continuing Education Program Options, p. 3182, 211 

(Board of 
8.54.410 

(Board of 
8.58.301 

8.58.411 

8.58.419 

Public Accountants) 
and other rules - Fee Schedule - Inactive Status and 
Reactivation - Basic Requirement - Alternatives and 
Exemptions, p. 2369, 212 

Realty Regulation) 
and other rules - Definitions - Applications - Fees 
- Inactive Licenses - Trust Account Requirements -
continuing Education Grounds for License 
Discipline General License Administration 
Requirements - Pre-licensing Education - License 
Renewal Inactive Licenses-Reactivation 
Continuing Property Management Education - Trust 
Account Requirements for Property Management 
Grounds for License Discipline for Property 
Management Licensees - Foreign Land Sales Practices 
Act, p. 24 
and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141, 2861 
and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 2788, 3277 

(Board of Respiratory Care Practitioners) 
8. 59.506 and other rules - Fees - Continuing Education -

Unprofessional conduct, p. 1553, 2276 

(Board of Sanitarians) 
8. 60. 410A and other rule Examinations Sanitarian-in-

training, p. 2939, 278 

(Board of Speech-Language Pathologists and Audiologists) 
8. 62.402 and other rules Definitions supervisor 

Responsibility - Schedule of Supervision - Non
allowable Functions of Speech Aides - Functions of 
Audiology Aides, p. 3239 
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(Board of Veterinary Medicine) 
8.64:401 and other rules - Definitions - Continuing Education 

- Unprofessional Conduct, p. 3185 

(Building Codes Division) 
8.70.101 and other rules - Building Codes Division, p. 1310, 

2563 

(Weights and Measures Bureau) 
8.77.103 and other rule - NIST Handbook 44 - Receipt to be 

Left at Time of Delivery, p. 3188, 68 

(Consumer Affairs Division) 
I Notice of Resale of Returned Vehicle, p. 1989, 2476 

(Banking and Financial Institutions Division) 
8.80.110 Fees for the Approval of Point-of-Sale Terminals, 

p. 1556, 2478 
8.80.307 Dollar Amounts to Which Consumer Loan Rates are to 

be Applied, p. 1558, 2479 

(State Banking Board) 
8.87.401 and other rule - Organization of the State Banking 

Board, p. 1560, 2480, 2706 

(Local Government Assistance Division) 
I Administration of the 1999 Federal 

Development Block Grant Program, p. 3245 
8.94.3714 Administration of the 1998 Federal 

Development Block Grant Program, p. 706, 

EpUCATION. Title 10 

(Superintendent of Public Instruction) 

Community 

Community 
2481 

10.16.1101 and other rules - Procedures for Evaluation and 
Determination of 'Eligibility for Special Education 
and Related Services, p. 2233, 69 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358, 2707 
10.57.220 Teacher Certification - Recency of Credit, p. 830, 

1920' 2753 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1563, 3104 

(Montana 
I-XVI 

Historical Society) 
Procedures That State Agencies Must Follow to 
Protect Heritage Properties and Paleontological 
Remains General Procedures Which the State 
Historic Preservation Office Must Follow in 
Implementing its General Statutory Authority, 
p. 411, 2022, 2483 
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FISH. WILDLIFE. AND PABKS. Department of. Title 12 

I-III 
12.3.202 

12.6.1501 

Angler Education Events, p. 626, 2277 
Establishing a New Class of License Agent Who May 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629, 2485 
and other rules - Game Farms, p. 2646, 79 

(Fish, Wildlife, and Parks Commission) 
I-IX Creating "Primitive Fishing Access Site Designation" 

Where Site Development and Maintenance are Limited, 
p. 1991, 91 

12.6.901 Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996, 3278 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
12.3.123 and other rule - License Refunds, p. 43 

ENVIRONMENTAL QUALITY. Department of. Title 17 

I and other rules - Water Treatment system Operators -
Approved Providers of Training for Water Treatment 
System Operators Definitions Updating 
Classification of Water and Wastewater Treatment 
Systems Continuing Education Requirements for 
Operators, p. 2248, 2966 

I-VI CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264, 2941 

17.56.1001 and other rule - Underground Storage Tanks - Tank 
Fee Schedule - Upgrading of Existing UST Systems, 
p. 2547, 3108 

(Board of Environmental Review) 
I & II and other rules Air Quality Air Quality 

Transportation - General Conformity Determinations, 
p. 244 

17.8.302 and other rule Air Quality Adopting and 
Incorporating by Reference Emission Guidelines for 
Hospital/Medical/Infectious waste Incinerators, 
p. 2373, 3106 

17.8.321 Air Quality - Opacity Limits and Other Requirements 
for Kraft Pulp Mills, p. 2398, 279 

17.8. 504 and other rule - Air Quality - Application and 
Operation Fees, p. 1574, 2486 

17.8.705 and other rules - Air Quality - De Minimis Changes 
that May Be Made to a Facility Without an 
Application to Revise the Facility• s Air Quality 
Permit, p. 261 

17.24.101 and other rules - Hard Rock - Hard Rock Mining 
Reclamation, p. 2376, 2994 

17.24.301 and other rules - Coal and Uranium Mining Program 
Rules for the Industrial and Energy Minerals Bureau, 
p' 2995 
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17.30.502 

17.30.602 

17.30.610 

17.39.215 

-376-

Water Quality - Montana Mixing Zone - Definitions, 
p. 947, 2497 
and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, 
p. 1935, 94 
Water Quality Montana Surface Water Quality 
Standards, p. 957, 2499 
Public Water Supply Bacteriological Quality 
Samples for Public Water Supply Systems, p. 257 

(Department of Environmental Quality and Board of Environmental 
Review) 
17.36.1101 and other rules - Water Quality - Administrative 

Enforcement Procedures Under the Public Water Supply 
Act, p. 2754 

(Petroleum Tank Release Compensation Board) 
17.59.331 Assent to Audit Requirements, p. 2245, 3112 

TRANSPORTATION, Department of, Title 18 

I-III 

I-III 

I-III 

I-IV 

I-V 

18.9.102 

and other rules Agriculture Refunds Standard 
Deduction (60\), p. 2791 
Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666 
and other rules - Alcohol Tax Incentive Program, 
p. 2144, 3113 
and other rules - Special Fuel Users Tax, Dealers 
and LPG Tax, p. 2797 
Procedures for Dealers of Compressed Natural Gas 
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671 
Bonding Requirements for Gasoline, Special Fuel or 
Aviation Fuel Distributors, p. 2669 

CORRECTIONS. Department of, Title 20 

I-VI 

I-XI 

20.9.501 

Parole of a Youth Confined in a State Youth 
correctional Facility, p. 2943, 214 
Siting, Establishment, and Expansion of Prerelease 
Centers in the State of Montana, p. 2675, 3114 
and other rules Licensure of Youth Detent ion 
Facilities, p. 2813, 121 

(Board of Pardons and Parole) 
20.25.101 and other rules - Board of Pardons and Parole, 

p. 3248, 290 

JUSTICE. Department of. Title 23 

23.5.101 and other rules Incorporating Amendments to 
Federal Regulations Pertaining to Motor Carrier and 
commercial Motor Vehicle Safety Standards Previously 
Incorporated by Reference in Current Rules - Making 
General Revisions to Clarify Scope of Rules, 
p. 2148, 2582 
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LABOR AND INDUSTRY. Department of. Title 24 

24.11. 442 and other rule - Unemployment Insurance Benefit 
Claims, p, 2157, 2862 

24.16.9003 and other rule -Montana's Prevailing Wage Rates -
Establishing Revised Rates for Building Construction 
Services, p. 1581, 2585, 2755, 2870 

24 .16. 9007 Incorporation by Reference of Federal Davis-Bacon 
Wage Rates, p. 3249 

24,28.101 and other rule - Workers' Compensation Mediation, 
p. 1061, 2871 

24.29.207 and other rules - Workers• Compensation Matters, 
p. 1064. 2872 

24,33. 121 and other rules - Operation of the Construction 
Contractor Registration Program, p. 1078, 2877 

24.35.111 and other rules - Independent contractor Exemption, 
p. 1082. 2880 

{Workers• Compensation Court Judge) 
I Procedural Rule - Motion for Consideration, p. 1579, 

2167 

{Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851, 3201 

LIVESTOCK, Department of, Title 32 

I & II Inspector Examination - Certification, p. 47 
I-XXV Regulation of Game Farms in the State of Montana, 

p. 2681, 136 

{Board of Livestock) 
I Emergency Adoption - Chronic Wasting Disease and 

Importation Restrictions on Game Farm Animals, 
p. 3115 

I~VI and other rule Equine Infectious Anemia 
Importation of Animals into Montana, p. 1090, 2757 

I -VI II Scrapie Quarantine Reporting Requirement 
Identification Disclosure of Information 
Availability for Inspection - Sample Collection -
Identification Methodology, p, 1589, 2756 

I-XI Chronic Wasting Disease, p. 265 
32.8.101 Incorporation by Reference of the Procedures 

Governing the Cooperative State-Public Health 
Service/Food and Drug Administration Program for 
Certification of Interstate Milk Shippers, p. 2699, 
144 

{Board of Milk Control) 
32.24.301 Butter Component Used in the Pricing Structure of 

Milk to Establish the Class I, II and III Producer 
Prices, p. 2255, 2760 
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MILITARY AFfAIRS. oepartment of. Title 34 

I-VI Administration of the Education Benefit Program for 
the Montana National Guard, p. 49 

PQBLIC HEALTH AND HQMAN SERVICES. Department of. Title 37 

I-III and other rules - Transfer from the Department of 
Family Services - Child Care Assistance, p. 2408, 
3117 

I-VIII and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. saG, 2045 

I-XV and other rules - Families Achieving Independence in 
Montana (FAIM), p. 1592, 3284 

I-XXIII and other rules Child support Enforcement 
Guidelines, p. 317, 447, 2066, 2598 

I-XXV and other rules Standards for Licensing of 
Laboratories Conducting Analyses of Public Water 
Supplies, p. 3080, 291 

11.4.101 and other rules - Transfer from the Department of 
Family Services - Aging Services, p. 2279 

11.5.901 and other rules - Transfer from the Department of 
Family Services - Home Attendant Services, p. 3218 

11.14.101 and other rules - Transfer from the Department of 
Family Services - Licensure of Child Care Facilities 

Transfer from the Department of Health and 
Environmental Sciences - Requirements for Health 
Care Centers, p. 2594, 2881 

16.28.101 and other rules - Control of Sexually Transmitted 
Diseases, p. 1690, 2493 

16.29.101 and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428 

16.30.801 and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 2438 

16.32.320 Hospital Swing Beds, p. 1890, 146 
37.70. 406 and other rules Low Income Energy Assistance 

Program, p. 2551 
46.8.101 and other rules - Transfer from the Department of 

Social and Rehabilitation Services - Developmental 
Disabilities Program, p. 3124 

46 .12. 514 and other rules - Early and Periodic Screening, 
Diagnostic and Treatment services (EPSDT) - Private 
Duty Nursing Services, p. 1894, 3219 

46.12.3001 and other rules - Medicaid Eligibility, p. 1660, 
3281 

46.18.305 and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676, 
3303 

46.20.103 and other rules - Montana Mental Health Access Plan, 
p. 2843, 3307 

46.20.103 and other rules - Montana Mental Health Access Plan, 
p. 3258, 308 

46.20.106 and other rules - Montana Mental Health Access Plan, 
p. 3252 
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46.30.507 

-379-

Child Support Enforcement 
Collections, p. 1395, 2496 

Distributions of 

PUBLIC SERVICE REGULATION, Department of. Title 38 

I-IX 

38.5.1502 

38.5.2202 
38.5.2502 

and other rule - consumer Information and Protection 
Rules Application to Restructured Electric and 
Natural Gas Industries, p. 3191 
and other rule Utility-to-Consumer Notice of 
Proposed Tariff changes, p. 1488, 2968 
and other rule - Pipeline Safety, p. 2947, 153 
Responsibility for the Expense of Maintaining Water 
Utility Service Pipes Application for Water 
Service, p. 2557, 3220 

REVENUE. Department of. Title 42 

I-IV 
42.2.601 
42.11.301 

42.12.104 

42.17.131 
42.20.160 

42.20.454 

42.21.113 

42.22.1311 

42.38.101 

Universal Access Fund Surcharge, p. 2468, 3137 
Tax Assessment Review Process, p. 1814, 2199 
and other rules Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132, 2498 
and other rules Lottery Process for Liquor 
Licensing, p. 2441, 3132, 3221 
Withholding Allowances, p. 1909, 2504 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128, 2505 
and other rules - Real and Personal Property Tax 
Rules, p. 3263, 309 
and other rules Personal Property Trended 
Depreciation Schedules and Valuations for the 1999 
Tax Year, p. 2451, 3316, 154 
and other rule - Industrial Property Trend Factors, 
p. 2949, 3318 
and other rules - Unclaimed Property, p. 1399, 2511 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 

1.2.519 Basic Format Instructions for the Montana 
Administrative Register, p. 2856, 3223 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in January 1999, appear. 
Vacancies scheduled to appear from March 1, 1999, through May 
31, 1999, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
February 2, 1999. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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