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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to definitions, prohibitions, 
physical examinations, 
physician requirements, 
elimination·type events, point 
system - scoring and promoter
matchmaker and the adoption of 
a new rule pertaining to a 
medical advisor 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.8.2802 DEFINITIONS, 
8.8.2803 PROHIBITIONS, 
8.8.2903 PHYSICAL EXAMINA
TION, 8.8.2904 PHYSICIAN 
REQUIREMENTS, 8.8.2906 
ELIMINATION-TYPE EVENTS, 
8.8.3103 POINT SYSTEM -
SCORING AND 8.8.3301 
PROMOTER-MATCHMAKER AND THE 
ADOPTION OF NEW RULE I 
MEDICAL ADVISOR 

1. On June 11, 1998, at 9:00a.m., a public hearing will 
be held in the Professional and occupational Licen~ing 
Conference room, Lower Level, Arcade Building, 111 North 
Jackson, Helena, Montana, to consider the proposed amendment 
and adoption of the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.8.2802 DEFINITIONS (1) through (5) will remain the 
same. 

(6) "Semi-professional" means a person seeking 
compensation or reward by participating in an athletic event 
who has not previously competed professionally. 

(6) and (7) will remain the same, but will be renumbered 
(7) and (8). • 

Auth: Sec. 23-3-405, MCA; lM£, Sec. 23-3-404, MCA 

REASON: This amendment is being proposed to define a semi
professional in comparison to a professional athlete. The 
Board is sanctioning more semi-professional athletic events 
than in the past and has determined that clarification is 
needed to identify that semi-professional athletes have 
different qualifications than professional athletes. 

"8.9.2803 PROHIBITIONS (1) The Board will not lieense 
sanction and will seek to enjoin the following types of 
athletic events: 

(a) and (b) will remain the same, but the ending periods 
will be changed to semi-colons. 

(c) Ag_ny barroom type brawls, "so you think you're tough• 
type challenge contests, and roughneck type bouts er beHes 
wllere eeneeseanes reeehe refftHAeratien dil!'eeely el!' indil!'eeel)', 
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aaa whe£e they have ae prier er~aai~ea amate~r er prefessioaal 
traiaia~.;_ 

(d) Agny exotic form of activity which is advertised as a 
form of wrestling. boxing or fighting including "ultimate 
challenge• contests and which involves recognition, a prize~ 
a p~ree, or a purse at which an admission fee is charged, 
either directly or indirectly, in the form of dues or 
otherwise. • 

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-404, 23-3-405, 
MCA 

REASON; There has been a great increase in "bare-fisted" type 
events in the state. These types of events create a grave risk 
to the health, safety and welfare of participants. The Board 
is charged with protecting the public health, safety and 
welfare and also that of athletic event participants. The 
Board is clarifying that such events are prohibited and the 
Board will not sanction or license them. 

"8.8.2903 PHYSICAL EXAMINATION (1) through (3) (m) will 
remain the same, but the ending periods for (a) through (m) 
will be changed to semi-colons. 

(n) exam performed by M.D. or D.O. only for professional 
boxing and wrestling events. Semi-professional event 
examinations can be performed by an M.D .. D.O., D.C. (with 
sports medicine specialty!. nurse practitioners and physician's 
assistants..-;. 

(o) and (p) will remain the same, but the ending period 
for (o) will be changed to a semi-colon. 

(4) through (8) will remain the same." 
Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3-404, 23-3-405, 

MCA 

REASON: This amendment is being proposed to allow other health 
care providers, in addition to medical doctors and doctors of 
osteopathy, who have adequate medical training in sports 
medicine, to perform contestant examinations. The Board would 
like to utilize the services of other health care providers in 
order to avoid discrimination against such providers. 

"8.8.2904 PHYSICIAN REQUIREMENTS (1) Aft The examining 
physieiaa health care provider identified in ARM 8.8.2903 shall 
be present at ringside and be available to assist the referee 
until the conclusion of the final bout. He The health care 
provider will be compensated for h±e the health care provider's 
services by the promoter. 

(2) The ringside pfi~sieiaa health care provider will 
perform a post-bout examination. The f!Rysieiaa's health care 
provider's recommendations, medical disqualifications, injuries 
to contestants and any other examination results shall be 
reported to the board within 24 hours after the athletic 
event." 

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA 
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REASON; See reason for amendment to ARM 8.8.2903. 

"8.8.2906 ELIMINATION-TYPE EVENTS (1) All "l:e~ot!JAmaH" 
aaa ather similar semi-professional elimination-type boxing 
contests shall be conducted under the authority of the board 
and conform where applicable to Title 8, chapter 8, sub
chapters 28, 29, 31, 32, 33, and 34 of the Administrative Rules 
of Montana, unless provided for specifically in this rule. 

(2) through (5) will remain the same. 
(6) Contestants will not be made to comply with the HIV 

testing required in ARM 8.8.2804(15). Contestants must comply 
with all remaining requirements pertaining to physical 
condition." 

Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3-404, 23-3-405, 
MCA 

REASON: The word "Toughman" is being deleted because it is a 
registered trademark name. The Board wants to continue to 
license semi-professional elimination-type boxing contests 
without being limited to licensing only "Toughman" events. 

The Board has determined that HIV testing for semi
professional elimination-type boxing contests does not affect 
the public health, safety and welfare because, based on 
information received by the Board from various medical 
authorities, the risk of transmission in the very limited time 
frame involved in semi-professional bouts is essentially non
existent. 

"8.8.3103 POINT SYSTEM - SCORING (1) through (2) (b) will 
remain the same. 

(e) 19 8 In faver ef Eke eeHteesEaaE EkaE has ske .. F.I meFe 
eeAtFel. 

+a+ jgl 10-+~ If the contestant was severely punished ~ 
thoroughly dominated. 

(e) through (h) will remain the same, but will be 
renumbered (d) through (g) . 

(3) through (6) will remain the same." 
Auth: Sec. 23-3-405. MCA; IMP, Sec. 23-3-406, MCA 

REASON: This amendment is necessary to correct the scoring 
criteria so it complies with the national boxing standards. 

"8.8.3301 PROMOTER-MATCHMAKER (1) through (7) (b) will 
remain the same. 

(8) Promoters shall provide notice to an ambulance 
service or hospital that an event is taking place and that an 
ambulance maY be needed in case of injury. 

(9) Promoters shall provide security guards who either 
hold a license issued by the state of Montana or are law 
enforcement officers." 

Auth: Sec. 23-3·405, MCA; IMP, Sec. 23-3-404, 23-3-405, 
23-3-501, 23-3-601, MCA 
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REASON: The addition of (8) is necessary for public safety. 
The Board has determined that notice should be provided to an 
ambulance service or hospital to make the service aware that an 
event is being held so that such service can respond promptly 
in an emergency situation. 

Subsection (9) is being added to provide athletic events 
with the security needed to protect public health, safety and 
welfare. 

3. The proposed new rule will read as follows: 

"I MEPICAL ADVISOR (1) The board will appoint a medical 
advisor to the board to provide competent medical advice 
regarding issues of health and safety implicated in the course 
and conduct of boxing contests. The duties of the medical 
advisor include: 

(a) preparing and submitting appropriate standards for 
the physical and mental examination of contestants; 

(b) advising the board of the physical or mental fitness 
of a contestant at the board's request. 

(2) The medical advisor shall submit his recommendations 
in writing to the board. During board deliberations the 
medical advisor will be permitted to participate, however, will 
not be permitted to vote on the board's adoption or rejection 
of the recommendation. Any recommendations accepted by the 
board will be adopted through a formal rulemaking process. 

(3) The board may request the medical advisor to attend 
specific athletic events.• 

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA 

REASON: The Board has determined that many questions regarding 
the physical capabilities of boxing contestants are outside the 
expertise and knowledge of the board members. In an effort to 
more effectively protect the health and safety of boxing 
participants, the Board believes it is appropriate to retain 
the services of a health care professional with knowledge of 
boxing and wrestling to assist the Board in making such 
decisions. 

4. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
June 1, 1998, to advise us of the nature of the accommodation 
that you need. Please contact Cheryl Smith, Board of 
Athletics, 111 N. Jackson, P.O. Box 200513, Helena, Montana 
59620-0513; telephone (406) 444-5433; Montana Relay 1-800-253-
4091; TDD (406) 444-2978; facsimile (406) 444-1667. Persons 
with disabilities who need an alternative accessible format of 
this document in order to participate in this rule-making 
process should contact Cheryl Smith. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
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Athletics, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, or by facsimile, number (406) 444-1667, to be 
received no later than 5:00p.m., May 28, 1998. 

6. R. Perry Eskridge, attorney, has been designated to 
preside over and conduct this hearing. 

7. Persons who wish to be informed of all Board of 
Athletics administrative rulemaking proceedings or other 
administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board of Athletics, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513 or by phone at (406) 444-
5433. 

BOARD OF ATHLETICS 
GARY LANGLEY, CHAIRMAN 

BY: (i\ ( /(, ·li~t;(; > 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

(lll /r.l 'jfr[l (\ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 20, 1998. 
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BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

NOTICE OF PROPOSED AMENDMENT 
OF 8.24.409 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On May 30, 1998, the Board of Landscape Architects 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.24.409 FEE SCHEDULE (1) through (2) (c) will remain 
the same. 

(d) License renewal ~ 125 
(e) through (h) will remain the same." 
Auth: Sec. 37·1·134, 37·66·202, MCA; IMP, Sec. 37·1·134, 

37-66-202, 37-66·301, 37·66·305, 37·66·307. 37-66-308 

REASON: The Board is proposing this amendment to reduce the 
Board's cash balance. The Legislature requires that Boards 
can only retain two times the amount of appropriation. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Landscape Architects, 111 N. Jackson, P.O. Box 200513, 
Helena, Montana 59620·0513, or by facsimile to (406) 444·1667, 
to be received no later than 5:00p.m., May 28, 1998. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Landscape Architects, 111 N. 
Jackson, P.O. Box 200513, Helena, Montana 59620·0513, or by 
facsimile to (406) 444·1667, to be received no later than 5:00 
p.m., May 28, 1998. 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 7 based on the 77 licensees 
in Montana. 
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6. Persons who wish to be informed of all Board of 
Landscape Architects administrative rulemaking proceedings, or 
other administrative proceedings, may be placed on a list of 
interested persons by advising the Board in writing at 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620·0513 or 
by phone at (406) 444·5433. 

BOARD OF LANDSCAPE ARCHITECTS 
JAMES FOLEY, CHAIRMAN 

/1 , 
BY: { J'h,,. )?1 /.\:r..d(, 

-=-ANN=:;:-I E;:;-;M;;-. -;B;:;-,AR;;-;::;T;;;O:;:S:;-,""'--:C"'H'""I;:-;E;;;F;;--;C'-O"UN=s"E"L:
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 20, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.16.9003 
and ARM 24.16.9007, related 
to Montana's prevailing wage 
rates 

NOTICE OF EXTENSION OF 
COMMENT PERIOD 

(BUILDING CONSTRUCTION 
SERVICES) 

TO ALL INTERESTED PERSONS: 

1. On March 26, 1998, the Department published notice at 
pages 718 through 721 of the Montana Administrative Register, 
Issue No. 6, to consider the amendment of the above-captioned 
rules. 

2. On April 17, 1998, a public hearing was held in Helena 
concerning the proposed amendments at which oral and written 
comments were received. 

3. Based on the comments received at the public hearing, 
the Department has decided to extend the public comment period. 
Written data, views, or comments may be submitted to: 

Kate Kahle 
Job Service Division 
Office of Research and Analysis 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

so that they are received by not later than 5:00p.m., May 15, 
1998. 

~a:u4JA' JA 
David A. Scott 
Rule Reviewer 

\ . -11 j: . . ~~ ,L.blc/4 . -' 
Patricia Haffey,~~issioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: April 20, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.28.101 and 
24.28.112, related to workers• 
compensation mediation 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF ARM 
24.28.101 AND 24.28.112 

1. On May 28, 1998, at 9:30a.m., a public hearing will 
be held in Room 104 of the Walt Sullivan Building (Dept. of 
Labor Building), 1327 Lockey Street, Helena, Montana, to 
consider the amendment of rules related to workers' compensation 
mediation. 

2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00 p.m., May 22, 1998, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Kay Henry, P.O. Box 1728, Helena, 
MT 59624-1728; telephone (406) 444-6534; TTY (406) 444-5549; 
fax (406) 444-4140. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact 
Ms. Henry. 

3. The Department of Labor and Industry proposes to amend 
rules as follows: (new matter underlined, deleted matter 
interlined) 

24. 28 .101 JURISDICTION ( 1) Parties having a dispute 
about any issue concerning claimant's benefits under Title 39, 
chapters 71 and 72, MCA, eMeltldin~ these efttl~eratee in (2) 1 must 
bring the dispute before a department of labor and industry 
mediator prior to petitioning the workers' compensation court. 
Except as otherwise provided in statute or rule. the practices 
and procedures described in these rules apply to all benefit 
disputes under Title 39. chapters 71 and 72, 

(2) Parties having a dispHte eeneernirtg benefits irtvel·i~ 
eRe ef the felleutiRg ieetlee are net rei_!Hired te brirtg tfl:e 
eispHte te Meaiatien, bHt instead ~Hat atteMpt te reeel;e tfl:e 
eispHte aeeerding te the appropriate preeeeHres eet ferth irt the 
statHtes. 

(a) Beter~il'latiEHI ef the oalue ef werlt pais fer il'l 
preperty ether thai'! Mel'!ey (39 71 393, •!CA). 

(b) Rel.!tleets te \waive Ehe erte }ear etatHte ef limitatiens 
tlJ!l te 24 menEhs (39 71 691, MCA), 

(e) Disputes eeHeerning the lfteaieal eenditien ef a 
elaiMaftt when ene eide re~_!l:lests the ai • ieien te e1"der aft 
iHdeJ!lenaent e.alu!H:ief\ (39 71 695, I!C.'\). 

(d) BiBJ!lHEes eenee1"ning ateerAe} fees, 
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(e) Bieptt~ee eeHeerHiH~ illlpahmeHt: rat:iH!JS fer iflj ttt ies 
eeettrriH~ 5et~eeH Jttl~ 1, 1987, aHa JttHe 39, 1991 (39 71 711, 
HeA+-r 

(£J Bispttt:es re~ardifl~ aepeHdeHe)' fer ptttpeses e£ 
aet:el!llliHiHg heHefieiaties (39 71 723, UCA), 

(~) Bispttt:es eeHeerHifl~ eert:ifieatieft as veeat:ieHally 
haHaieapped ttftder ~it:le 39, ehapt:er 71, pare 9, 11CA, 

(hj Bisptttes eeneerHift~ weeat:ieHal rehabilit:at:ieH fer 
iftjttries eeettrriH~ priex t:e Jttl) 1, 1991, 

(i) Bispttt:es eeHeerHiH~ whet:her er ftet: a elail!laHt: is 
stt££eriHg £rem BH eeettpat:ieHal disease (39 72 682, 11€.1'1.) er 
dispttt:es eefteerHiHg appext:ieHI!IeHI! bet:~oee11 eeetipat:ieHal a11d 
HeHeeettJH!II! ieflal eattses fer disease eR elai111s fer •lhieh t:he 
deparl!llleftt HaS iSStted BH order detetl!lil'lift~ t:fie pereeHI:a~e (39 
72 786, ~.CA), 

(j) Bisptttes eefteerHiH~ beReHts ttHder 39 7i! 495, IICA, fer 
eeettpatieftal diseases ptier te Jttl) 1, 1993, 

(k) Bispttt:es eoer attetHe} fees eft eeettpat:ieHal disease 
elai111s (39 72 712, IIOAJ, aHa 

(lj Bisptttes ever 111edieal elai111s nheH beftefits available 
aireet:l) te elailllaHI:s are Hot: aH isstte (AR!I 24.29.H8i). 

(3) h 111ediat:er shall ha•e He jtlrieaiet:ieH eoer aR} aispttl:e 
abettt ~~hieh a part:y has filed a pel:it:ieH .. il!h !:he ~exketa' 
ee~eRsatieR ee<~rt: ptier te Jttl} 1, 1987, exeept b) eeHaeHt: ef 
all parties te the disptlte. 

(4) Remains the same, but is renumbered as (2). 
AUTH: 39-71-2407, MCA 
IMP: 39-71-2408, MCA 

24.28.112 FILE INFORMATION (1) The petitioner shall 
submit with the petition a 9opy of all information or 
documentation that supports their position and that will be used 
at the mediation conference. Upon receipt of notice of 
mediation conference, the respondent shall submit to the 
mediator a copy of all information or documentation that 
supports their position and that will be used at the mediation 
conference. In addition. the parties are responsible for 
exchanging ~ertinent information with each other, If 
appropriate, the mediator may ask for additional information. 
The information must be sent to the mediator at least ~ QUe week 
prior to the conference date. 

(2) Remains the same. 
AUTH: 39-71-2407, MCA 
IMP: 39-71-2411, MCA 

~: There is reasonable necessity for the amendment of 
these rules in order to ensure that jurisdictional references 
correctly track with statutory changes in the Workers' 
Compensation and Occupational Disease Acts and to delete 
language that is either in the mediation statutes or made 
obsolete due to statutory changes. The changes are made in 
response to a staff review of the rules and requests from the 
users of mediation for clarification. 
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4. The use of the phrase "remains the same" is encouraged 
by the Secretary of State in order to improve readability by 
highlighting the proposed changes in a rule and also to lower 
the cost of rule-making. Any person wishing to obtain the full 
text of any Department rule proposed for amendment or repeal in 
this Notice may do so by contacting Ms. Henry (identified in 
paragraph 2, above), identifying the rule(s) sought, and 
requesting a copy. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Nikki Noland 
Mediation Unit 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

and must be received by no later than 5:00p.m., June 5, 1998. 

6. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Office of Legal Services, P.O. 
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY 
(406) 444-0532. 

7. The Department is not required by 2-4-302, MCA, to 
notify any bill sponsor about the proposed action regarding this 
rule action. 

e. The Department proposes to make the amendments 
effective July 1, 1998. The Department reserves the right to 
adopt only portions of the proposed amendments, or to adopt some 
or all of the amendments at a later date. 

9. The Hearings Bureau of the Legal/Centralized services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

David A. Scott 
Rule Reviewer 

Certified to the Secretary of State: 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.29.207, 
24.29.703, 24.29.801, 
24.29.1201, 
24.29.1203, 24.29.1204, 
24.29.2329, 
24.29.2803 and 24.29.2839, 
the adoption of 11 new rules, 
and the repeal of ARM 
24.29.707, 24.29.708, 
24.29.802, 24.29.803, 
24.29.805, 24.29.807, 
24.29.808, 24.29.2821, 
24.29.2824, 24.29.2827, 
24.29.2829, 24.29.2834, 
24.29.2837, 24.29.3701, 
24.29.3703, 24.29.3704, 
24.29.3707, 24.29.3711, 
24.29.3721, 24.29.3726, 
24.29.3731, and 24.29.3741, 
all related to workers' 
compensation matters 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 9 
RULES, THE ADOPTION OF 11 NEW 
RULES, AND THE REPEAL OF 22 
EXISTING RULES 

1. On May 28, 1998, at 10:00 a.m., a public hearing will 
be held in Room 104 of the Walt Sullivan Building (Dept. of 
Labor Building), 1327 Lockey Street, Helena, Montana, to 
consider the amendment of 9 rules, the adoption of 11 new rules 
and the repeal of 22 existing rules, all related to workers' 
compensation matters. 

2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00 p.m., May 22, 1998, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box BOll, 
Helena, MT 59604-8011; telephone (406) 444-6531; TTY 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

3. The Department of Labor and Industry proposes to amend 
rules as follows: (new matter underlined, deleted matter 
interlined) 

24.29 207 CONTESTED CASES (1) 
involving legal rights, duties or 
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disputes over benefits available directly to a claimant under 
Title 39, chapters 71 and 72, MCA, must bring the dispute to the 
department for a contested case hearing. Such disputes include~ 
but are not limited to: 

(a) disputes regarding attorneys' fee agreements 
(39-71-613, MCA); 

(e) !!lisv'tleee regarEiiHg the , al'tle ef ,,·erlt vaid fer iH 
f'%Bf'ert')' ether thai'! tfteHe')' (39 11 393, !!CAl, 

(c) through (n) Remain the same, but are re-lettered (b) 
through (m) . 

(2) through (4) Remain the same. 
AUTH: 2-4-201, 39-71-203 and 39-72-203, MCA 
IMP: Title 2, chapter 6, part 6, ~ 39-71-204, 39-71-415, 
39-71-2905, 39-72-611 and 39-72-612, MCA 

24 29 703 ELECTION TO BE BOUND BY COMPENSATION PLAN NO, 2 
QR___.J. (1) Any employer, except state agencies specified in 
39-71-403, MCA, may elect coverage under plan no. 2 by owning an 
insurance policy that is in force, sold by a private insurance 
carrier authorized by the insurance commissioner• s office to 
sell workers' compensation insurance in Montana. 

(2) Remains the same. 
AUTH: 39-71-203, MCA 
IMP: 39-71-2201 and 39-71-2301, MCA 

24 29, 8Q1 ACCIDENT REPORTING ( 1) Upon notice of an 
accident. iR!!l'tlstrial injury, or occupational diseas~ an employer 
shall, within ~ aix days of such notice, submit to the 
employer's workers' compensation insurer or to the Eii..,il!lieH 
department, a completed form known as the e!flple')' er' s f i rat 
report of occupational injury/occupational disease (ferlfl 31) . 

..L2..l If an insurer changes an adjuster o:r an employer 
chan~es its third party adjuster, the department must be 
nQtified in writing by the office assuming the accQunt Csl, 
within 30 days frqm the time the account is transferred The 
notification must include: 

l.a.l. the adjuster • s or third party adjuster's business 
address and telephQne number; 

JbL an effective date of transfer; 
kJ_ a general descriptiQn Qf the type of claims 

transferred (if there are identifiable categories or classes Qf 
r;;laimsl ; and 

ldl upon request for each claim transferred: 
lil the claimant's name; 
liil the claimant's SQcial security number; 
lilil the date Qf injury Qr occurrence· and 
~the insurer's claim number. 

AUTH: 39-71-2Q3 and 39-71-307, MCA 
IMP: 39-71-307 and 39-71-6Q3, MCA 

24,29.1201 INTRODUCTION (1) The procedure for 
determining whether lump sum conversion of permanent disability 
biweekly payments will be approved is generally defined in 
39-71-741, MCA. 
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(2) The conversion can only be made upon written 
application of the injured worker o7 the worker's beneficiary, 
with the concurrence of the 1nsurer, subject to the 
discretionary approval Of the ah·isieH department as to the 
amount of the lump sum payment and the advisability of the 
conversion. 

(3) It is presumed that biweekly payments are in the best 
interests of the worker or his beneficiary. The approval of an 
application for lump sum conversion by the aivisieH department 
must be the exception, not the rule, and may be given only if 
the worker or his beneficiary demonstrates that his ability to 
sustain himself financially is more probable with a whole or 
partial lump sum conversion than with the biweekly payments and 
his other resources. 

(4) Remains the same. 
(5) Controversies between claimants and insurers regarding 

a conversion to a lump sum or a denial of approval of a 
conversion to a lump sum by the aiYisieH department, are 
considered disputes for which the workers• compensation judge 
has jurisdiction to make a decision. 

(6) Lump sum settlement agreements reached prior to 
April 15, 1985, will be allowed and approved, or denied, under 
provisions of 39-71-741, MCA, in effect before enactment of 
senate bill 281. Section 39-71-741 as amended, will be applied 
to all lump sum settlements reached on or after April 15, 1985. 
An injured worker or his beneficiary submitting a lump sum 
settlement reached before April 15, 1985, must provide to the 
ai y isieH department a written statement that agreement was 
reached before April 15, 1985. 
AUTH: 39-71-203, MCA 
IMP: 39-71-741, MCA 

24 29 1203 METHODS THE fli"ISIQN DEPMIMENT WILL APPLY TO 
EVA1.UATE INFORMATION PROVIDED (1) through (4) Remain the same. 

(5) The ahisieH departru:nt will deny or approve all lump 
sum settlement applications within ehirt) (30~ days of receipt. 
If additional information is required to enable a determination 
on such applications, it will be requested within the ~ ~ 
day review period. If additional information is not received 
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within ~hirt~ (30~ days, the application will be denied on the 
basis of lack of information. 
AUTH: 39-71-203, MCA 
IMP: 39-71-741, MCA 

24.29 1204 FURTHER STUDIES MAY BE REQUIRED (1) If the 
Iii deieR department finds that an application for lump sum 
conversion does not adequately demonstrate the ability of the 
worker or his beneficiary to sustain himself financially, the 
6ivisieR department may order, at the insurer's expense, 
financial, medical, vocational rehabilitation, educational or 
other evaluative studies to determine whether a lump sum 
conversion is in the best interest of the worker or his 
beneficiary. 

(2) The ei·.•ieieR I B department's order will specify the 
reasons why the application for lump sum conversion is 
inadequate and the type of evaluative studies required. 

(3) The 6ivieieR department must be advised of the results 
of all evaluative studies and may determine after the studies 
have been completed whether to act on the pending application or 
to require a new application for lump sum conversion. 

(4) If, after receipt of the order, the worker or his 
beneficiary and the insurer cannot agree· on a provider or 
providers to perform the evaluative studies, the eiwisieR 
department shall make such designation. 
AUTH: 39-71-203, MCA 
IMP: 39-71-741, MCA 

24.29,2329 STRUCTURE OF ORGANIZATION (1) and (2) Remain 
the same. 

(3) Remains the same. 
(a) and (b) Remain the same. 
(c) management or ownership by any person or entity that 

was or currently is associated with a MCO or MCO applicant; ~ 
(d) the name of any entity, other than individual health 

care providers, with whom the MCO has a joint venture or other 
agreement to perform any of the functions of the plan, and a 
description of the specific functions to be performed by each 
entity~ 

(e) Bdf\ershir iRteresta iR SHY faeilit} te whieh the 
~h,sieiaR self referral ~rehieitieRs iR seetieRs 39 71 315 aRe 
39 71 1198, nc ... may a~~l'1· 
AUTH: 39-71-203, 39-71-1103 and 39-71-1105, MCA 
IMP: 39-71-1103 and 39-71-1105, MCA 
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24.29 2803 DEFINITIONS (1) through (5) Remain the same. 
( 6) 11 1:HBF 11 me !lAB the tteEierieettreli el!lf'lB:) ere' hteli ereateEi 

ie 39 11 534, P!GA, 
(7) Remains the same, but is renumbered (6) . 

AUTH: 39-71-203, MCA 
IMP: 39-71-5037 anQ ~-504, aREi 534 MCA 

24 29 2839 COMPROMISE OF PENALTIES ASSESSED (1) Remains 
the same. 

( iil) 'Phe tiiEF, iH iee eele Eiieeret ieH, fllay eflee~ iHte a 
eempre111iee eettlemeHe uieh aH ttftEierieettreEi e!llf'lB:)er ef the 
a111et1Ht assesseEi ptt%BtlaHe te Am4 24.29.2831, tlf'Bfl etteh ter111e aHEi 
eeHEiitiees that the tJIEF !iee111e elfpeEiieflt afld !lf'f'lBf'riate. 
AUTH: 39-71-203, MCA 
IMP: 39-71-506, 39 11 533 MCA 

~: There is reasonable necessity to amend the above rules. 
Reasonable necessity exists for the amendment of ARM 24.29.207 
in order to delete references to Department jurisdiction 
regarding disputes over the value of non-cash wages, in order to 
implement section 3, Chap. 172, L. of 1997. 

There is reasonable necessity to amend ARM 24.29.703 to clarify 
that plan No. 2 insurers must be approved by the commissioner of 
insurance, because of inquiries from a growing number of 
employers seeking private sector (plan No. 2) insurance and the 
growing number of private sector insurers that wish to 
underwrite workers' compensation policies in Montana. 

There is reasonable necessity to amend ARM 24.29.803 because of 
recent problems claimants and the Department have experienced 
when insurers transfer claims handling without notifying the 
involved claimant or the Department. The amendments are also 
reasonably necessary to make technical changes identifying the 
Department as the regulatory agency. 

There is reasonable necessity to amend ARM Title 24, chapter 29, 
subchapter 12 in order to make technical corrections regarding 
the identity of the Department, and to clarify the documentation 
requirements for obtaining lump sum conversions for existing 
versus new business ventures proposed by claimants. The 
clarification is the result of recent inquiries and petitions to 
the Department for lump sum conversions for business ventures. 

There is reasonable necessity to amend ARM 24.29.2329, because 
of statutory changes to 39-71-315, MCA, resulting from Chap. 
516, L. of 1995. 
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There is reasonable necessity to amend ARM 24.29.2803 and 
24.29.2837 in order to delete references to the underinsured 
employers' fund, which was eliminated by Chap. 172, L. of 1997 
and Chap. 310, L. of 1997. 

4. The use of the phrase "remains the same" is encouraged 
by the Secretary of State in order to improve readability by 
highlighting the proposed changes in a rule and also to lower 
the cost of rule-making. Any person wishing to obtain the full 
text of any Department rule proposed for amendment or repeal in 
this Notice may do so by contacting Ms. Wilson (identified in 
paragraph 2, above), identifying the rule(s) sought, and 
requesting a copy. 

5. The Department of Labor and Industry proposes to adopt 
new rules as follows: 

NEW RULE I EVIDENCE OF INSUMNCE COVERAGE ( 1) The 
department may require an employer to submit a complete signed 
copy of a workers' compensation policy evidencing Montana 
workers' compensation coverage is or has been in place during 
all periods during which that coverage is or was required. 
AUTH: 39-71-203, MCA 
IMP: 39-71-304, 39-71-401, 39-71-402, 39-71-2201 and 39-71-
2336, MCA 

NEW RULE II PAYMENT OF REHABILITATION EXPENSES FROM THE 
INDUSTRIAL ACCIDENT REHABILITATION ACCOUNT FOR CLAIMS ARISING 
BEFORE Jl!LY 1. 1991 (1) For claims arising before July 1, 
1987, and thus subject to the provisions of Title 39, chapter 
71, part 10, MCA (1979) or 39-71-1003, MCA (1985), the claimant 
or insurer must request vocational rehabilitation trust funds on 
a form provided by the department. A copy of the individualized 
written rehabilitation plan (IWRP) prepared by the department of 
public health and human services (DPHHS) should be provided to 
the department with the request for trust funds. 

(a) The department will determine whether the claimant is 
eligible for trust funds and the duration for which trust funds 
may be used for rehabilitation. The department will notify the 
claimant and insurer in writing of its decision. 

(b) Disputes between the claimant and/or insurer and the 
department regarding the department's determination of 
eligibility or duration of trust funds must be brought before a 
department contested case hearing officer. 

(2) For claims arising on or after July 1, 1.987 and before 
July 1, 1991, and thus subject to the provisions of Title 39, 
chapter 71, part 10, MCA (1987), the claimant or insurer must 
request payment of vocational rehabilitation trust funds on a 
form provided by the department. A copy of the department's 
final order of determination finding the worker needs retraining 
must be submitted with the request for trust funds. In 
addition, a copy of the IWRP prepared by the DPHHS must be 
submitted with the request for trust funds. 

(a) The department will determine whether the claimant is 

MAR Notice No. 24-29-111 8-4/30/98 



-1070-

eligible for trust funds and determine the maximum duration for 
which trust funds may be used for rehabilitation services. The 
department will notify the claimant and insurer in writing of 
its decision. 

(b) Disputes between the claimant and/or insurer and the 
department regarding the department's determination of 
eligibility or duration of trust funds must be brought before a 
department contested case hearing officer. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE III PAYMENT OF REHAaiLIIATION EXPENSES FROM THE 
INOQSTRIAL ACCIDENT REHABILITATION ACcoUNT FOR CLAIMS ARISING ON 
OR AFTER JULY 1. 1991 AND BEFORE JULY 1. 1997 (1) For claims 
arising on or after July 1, 1991, and before July 1, 1997, and 
thus subject to the provisions of Title 39, chapter 71, part 10, 
MCA (1991) or Title 39, chapter 71, part 10, MCA (1995), the 
claimant or insurer must request payment of vocational 
rehabilitation trust funds on a form provided by the department. 
A copy of the signed rehabilitation plan must be attached to the 
form or already on file in the department's office. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE IV INFORMATION TO BE INCLUDED IN THE 
REHABILITATION PLAN (1) The rehabilitation plan must include 
the following information: 

(a) plan objectives that summarize the type and duration 
of the training agreed to by the parties. It should include 
where the claimant will receive the training and identify any 
prerequisites and/or contingencies; 

(b) the beginning and completion dates of the 
rehabilitation plan; 

(c) a projection of expenditures to be made pursuant to 
the plan. The plan should include an estimate of the amount of 
tuition, fees, books, and other reasonable retraining expenses 
needed to successfully complete the plan. The plan should also 
include the date the funds are needed and to whom the funds 
should be paid; 

(d) a description of the claimant's responsibilities under 
the plan. The plan should identify the responsibilities the 
claimant has agreed to undertake for successful completion of 
the plan. For example, the claimant agrees to attend classes 
and maintain a 2.0 grade point average, or the claimant agrees 
to timely register for classes, etc.; 

(e) a description of the insurer's responsibilities under 
the plan. The plan should identify the responsibilities the 
insurer has agreed to undertake for successful completion of the 
plan. For example, the insurer will pay rehabilitation benefits 
for a period of 70 weeks to begin on a specific date, etc.; 

(f) a description of the vocational rehabilitation 
provider's responsibilities. The plan should identify and list 
what actions or understandings the provider has agreed to 
undertake for successful completion of the plan. For example, 
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the provider will continue to monitor the claimant's progress 
and provide further vocational rehabilitation services necessary 
to successfully complete the plan, etc.; and 

(g) the signatures of both the claimant and the authorized 
insurer's representative. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE V DEPARTMENT'S NOTICE OF AUTHORIZATION OR pENIAL 
OF USE OF TRUST FUNQS (1) The department will notify in 
writing the claimant, claimant's representative (if any), 
insurer, and the vocational rehabilitation provider of the 
authorization for use of trust funds. The department will 
instruct the parties on the procedures and/or documentation 
needed to make payments from the trust funds. 

(2) If the request is denied, the department will notify 
the parties in writing. If additional information is required 
by the department, the written denial will serve as notice 
requesting the additional information. Upon receipt of the 
additional information, the request for trust funds will be 
reconsidered. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE VI ALLOWABLE REHABILITATION EXPENSES 
(1) The department will pay, from the trust fund account, 

tuition required for the agreed upon rehabilitation plan. The 
department will pay, from the trust fund account, fees, books, 
supplies and equipment which are a prerequisite for the 
retraining and required by the provider of the training. Unless 
otherwise agreed upon between the claimant: and insurer, the 
department will not pay for fees, books, supplies and/or 
equipment which are optional and not required to complete the 
retraining plan. For example, the purchase of student health 
insurance at a Montana university is an optional fee not 
required for enrollment. The payment of parking fees is 
required for enrollment at Montana universities. 

(a) Supplies include, but are not limited to, pens, paper, 
notebooks, etc. and are limited to $25 for each term of 
training. For example, a term of training is a semester, 
quarter, etc. 

(b) Equipment includes, but is not limited to, 
calculators, computer hardware and/or software, ergonomic 
furniture, tools, etc. If it is more cost effective, the 
department may choose to rent or lease rather than purchase the 
equipment. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE VII DISALLQWED REHABILITATION EXPENSES 
(1) The department will not authorize the use of trust 

funds for any of the following items: 
(a) travel or living expenses; 
(b) expenses covered under 39-71-1025, MCA; or 

MAR Notice No. 24-29-111 B-4/30/98 



-1072-

{c) tuition, fees, books or equipment costs incurred if 
the claimant fails to complete registration requirements or 
fails to properly withdraw from the agreed upon training 
program. 

{2) The department will not authorize continued used of 
trust funds, if the claimant is not successfully completing 
his/her responsibilities specified in the rehabilitation plan or 
is no longer attending the retraining program. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE VIII DOCUMENIATION REQUIRED (1) The department 
will release payment upon receipt of proof of enrollment from 
the provider of the retraining, of the date the funds are 
needed, and of the payee• s federal employer identification 
number (FEIN) . If reimbursement is requested, a copy of the 
paid invoice or receipt of payment is required. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE IX INSVRER RESPONSIBILITY TO PROVIDE 
TO THE DEPARTMENT (1) The insurer, or its 
rehabilitation provider, is required to provide any 
requested by the department necessary to consider a 
trust funds. 

INFORMATION 
designated 

information 
request for 

(2) The insurer, or its designated rehabilitation 
provider, is required to notify the department immediately if 
the claimant is not successfully completing his/her 
responsibilities specified in the rehabilitation plan or is no 
lqnger attending the retraining program. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE X PAYMENT OF REHABil,ITATION EXPENSES FOR CLAIMS 
ARISING ON OR AFIER JVLY 1, 1997 (1) For claims arising on or 
after July 1, 1997 1 a disabled worker is entitled to receive 
payment for tuition, fees, books, and other reasonable and 
necessary retraining expenses, excluding travel and living 
expenses paid pursuant to the provisions of 39-71-1025, MCA. 

( 2) The insurer and claimant must agree to payment of 
tuition, fees, books and other reasonable and necessary 
retraining expenses. The expenses must be specified in the 
rehabilitation plan agreed upon between the insurer and 
claimant. The expenses must be paid directly by the insurer. 

(3) The insurer must pay for tuition required for the 
agreed upon rehabilitation plan. The insurer must pay for fees, 
books, supplies and equipment which are a prerequisite for the 
r@training and required by the provider of the training. Unless 
otherwise agreed upon by the insurer and the claimant, the 
insurer is not responsible for fees, books, supplies and/or 
equipment which are optional and not required to complete the 
retraining plan. For example, the purchase of student health 
insurance at a Montana university is an optional fee not 
required for enrollment. The payment of parking fees is 

B-4/30/98 MAR Notice No. 24-29-111 



-1073-

required for enrollment at Montana universities. 
(a) Supplies include, but are not limited to, pens, paper, 

notebooks, etc. and are limited to $25 for each term of 
training. For example, a term of training is a semester, 
quarter, etc. 

(b) Equipment includes, but is not limited to, 
calculators, computer hardware and/or software, ergonomic 
furniture, tools, etc. The insurer may choose to rent or lease 
rather than purchase the equipment, if the insurer determines it 
is more cost effective to do so. 

(4) The insurer is not liable for tuition, fees, books or 
equipment costs incurred if the claimant fails to complete 
registration requirements or fails to properly withdraw from the 
agreed upon training program. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE XI DISPUTES OYER RERABILITAIION EXPENSES 
(1) Disputes between claimants and insurers over the 

entitlement to or payment of rehabilitation expenses must first 
be mediated and then may proceed to the Workers' Compensation 
Court. 
AUTH: 
IMP: 

39-71-203, MCA 
Title 39, chap. 71, part 10, MCA 

R.e,aaQn: There is reasonable necessity to adopt proposed NEW 
RULE I in order to clarify the Department's ability to require 
employers to provide proof of coverage in Montana. The 
Department has recently had difficulty in confirming that some 
employers operating in the state have proper Montana workers' 
compensation coverage. While a certificate of insurance 
provides some evidence that a policy of workers' compensation 
insurance exists, in a number of instances the Department has 
discovered that coverage does not provide benefits pursuant to 
Montana law. This allows employers an alternative means to 
verify compliance with coverage requirements. 

There is reasonable necessity to adopt proposed NEW RULES II 
through XI in order to implement the provisions of Chap. 122, L. 
of 1997, regarding the Department's role in payment of 
rehabilitation expenses to or on behalf of injured workers. The 
rules generally provide for a consistent form of requesting 
payment of rehabilitation expenses, the type of expenses 
eligible for payment, and criteria upon which the request will 
be evaluated, regardless of who or what is the payor or payment 
source. Because of the various forms of workers' compensation 
rehabilitation statutes in place over the years, it is 
reasonably necessary to generally cite the rules as implementing 
Title 39, chap. 71, part 10, MCA, so as to minimize the length 
and number of the rules necessary to implement the various 
statutory provisions as they have evolved through the years. 

6. 
repeal 

The Department of 
the following rules 
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proposed for repeal are identified by the rule number, the 
catch(irrase for the rule, the statute (s) that authorize and the 
statute(s) that the rule had implemented. In addition, the page 
number (s) where the rule can be found in the Administrative 
Rules of Montana is identified. Any person wishing to obtain a 
complete copy of any rule proposed for repeal should contact the 
person listed in paragraph 2 and request a copy of the rule or 
rules desired. 

24,29.707 INEFFECTIVE ELECTION TO BE BOUND RESULTING 
DIVISION ACTION 
AUTH: 39-71-203, MCA 
IMP: 39-71-408, 39-71-504 and 39-71-507, MCA 
pages: 24-2097 and 24-2098 

24.29.708 POSTING INSURANCE STATUS IN WORKPLACE 
AUTH: 39-71-203 and 39-71-401, MCA 
IMP: 39-71-401, MCA 
pages: 24-2098 and 24-2099 

24.29.802 SUPPORT DOCUMENTS FOR REPORTING 
AUTH: 39-71-203, MCA 
IMP: 39-71-203, MCA 
page: 24-2101 

24.29.803 COMPENSATION TO BE PAID 
AUTH: 39-71-203, MCA 
IMP: 39-71-740, MCA 
page: 24-2101 

24 29.805 CONTINUITY OF COMPENSATION PAYMENT 
AUTH: 39-71-203, MCA 
IMP: 39-71-741, MCA 
page: 24-2102 

24.29 807 PROTECTION OF PERSONS 
AUTH: 39-71-203, MCA 
IMP: 39-71-203, MCA 
page: 24-2102 

24.29 BOB GENERAL Rl!LES 
AUTH: 39-71-203, MCA 
IMP: 39-71-203, 39-71-605, and 39-71-1001, MCA 
page: 24-2102 

24.29 2821 MONTHLY CALCULATIONS OF FUND BALANCES AND 
T&ANSFERS--UIEF 
AUTH: 39-71-203, MCA 
IMP: 39-71-532, MCA 
page: 24-2294 

24.29.2B24 QETERMININQ THE AMOUNT OF THE APMINIST&ATIVE 
COSTS BALANCE--UIEF 
AUTH: 39-71-203, MCA 
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24.29 2827 DETERMINING WHETHER THERE IS A POSITIVE FUND 
BALANCE--UIEF 
AUTH: 39-71-203, MCA 
IMP: 39-71-532, MCA 
page: 24-2294.1 

24.29.2829 NO BENEFITS PAID FROM THE UIEF TO CLAIMANTS 
AUTH: 39-71-203, MCA 
IMP: 39-71-532, MCA 
page: 24-2294.1 

24 29.2834 COLLECTION OF PENALTIES AND OTHER PAYMENTS FRQM 
liNDERINSUREP EMPLOYERS 
AUTH: 39-71-203, MCA 
IMP: 39-71-532, MCA 
page: 24-2294.2 

24.29 2837 CALCl!LAIION OF PENALTY ON UNPERINSUREp 
5MPLOYERS 
AUTH: 39-71-203, MCA 
IMP: 39-71-532, MCA 
page: 24-2294.5 

24 29.3701 PURPOSE 
AUTH: 39-71-203, MCA 
IMP: 39-71-433, MCA 
page: 24-2335 

24.29 3703 DEFINITIONS 
AUTH: 39-71-203, MCA 
IMP: 39-71-433, MCA 
pages: 24-2335 and 24-2336 

24.29 3704 PLAN OF OPERATION 
AUTH: 39-71-203, MCA 
IMP: 39-71-433, MCA 
pages: 24-2336 ·and 24-2337 

24 29.3707 ORGANIZATIONAL STRUCTURE 
AUTH: 39-71-203, MCA 
IMP: 39-71-433, MCA 
page: 24-2337 

24 29 3711 CERTIFICAT!ON OF A GROUp 
AUTH: 39-71-203, MCA 
IMP: 39-71-433, MCA 
page: 24-2337 

24 29 3721 ANNUAL REPORT 
AUTH: 39-71-203, MCA 
IMP: 39-71-433, MCA 
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page: 24-2338 

24.29 3726 DECERTIFICATION OF A GROUP 
AUTH: 39-71-203, MCA 
IMP: 39·71-433, MCA 
page: 24-2338 

24 29.3731 INDIVIDUAL APPLICANTS 
AUTH: 39·71-203, MCA 
IMP: 39-71-433, MCA 
pages: 24-2339 and 24-2339 

24.29 3741 DISPUTES 
AUTH: 39-71-203, MCA 
IMP: 39-71-433, MCA 
page: 24-2339 

RaaaQn: There is reasonable necessity to repeal ARM 24.29.707 
because the subject matter of the rule has been superseded by 
rules in ARM Title 24, chapter 29, subchapter 28, regarding 
operation of the uninsured employers' fund, and certain terms of 
the r.·ule are in conflict with statute. 

There is reasonable necessity to repeal ARM 24.29.708 because 
the main provisions of the rule are, in the Department's 
judgment, adequately expressed in statute, and thus the rule 
appears to be obsolete. 

There is reasonable necessity to repeal ARM 24.29.802 because 
the subject matter of the rule has been superseded by ARM 
24.29.1513. 

There is reasonable necessity to repeal ARM 24.29.803 because 
the provisions of the rule are now expressed in statute, and 
thus the rule appears to be obsolete. 

There is reasonable necessity to repeal ARM 24.29.805 because 
the provisions of the rule are now expressed in statute, and 
thus the rule appears to be obsolete. 

There is reasonable necessity to repeal ARM 24.29.807 because 
the rule is no longer relied upon, and has not been invoked by 
any person for at least the last 10 years, and thus the rule 
appears to be obsolete and unnecessary. 

There is reasonable necessity to repeal ARM 24.29.808 because 
the general requirements contained in the rule are now, in the 
Oepartment's judgment, adequately expressed in statute, and thus 
the rule appears to be obsolete. 

There is reasonable necessity to repeal the rules related to the 
Underinsured Employers' Fund (UIEFl, found in ARM Title 24, 
chapter 29, subchapter 28, because of the elimination of the 
UIEF by Chap. 172, L. of 1997, and Chap. 310, L. of 1997. 
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There is reasonable necessity to repeal the rules related to 
trade group discounts, found in ARM Title 24, chapter 29, 
subchapter 37, because the Department's roles in certifying 
groups and individual members, as well as providing oversight, 
was eliminated by Chap. 310,'L. of 1997. 

7. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Jim Hill, Bureau Chief 
Workers• Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box BOll 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., June 5, 1998. 

B. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Office of Legal Services, P.O. 
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY 
(406) 444-0532. 

9. The Department has complied with the provisions of 
2-4-302, MCA, and notified the bill sponsors about the proposed 
action regarding these rule amendments. 

10. The Department proposes to make the amendments, 
adoptions and repeals effective July 1, 1998. The Department 
reserves the right to adopt only portions of the proposed 
amendments, adoptions or repeals, or to adopt some or all of the 
amendments, adoptions or repeals at a later date. 

11. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

-i) . II (1 uJ/ (~~ . .R.l·· 
David A. Scott 
Rule Reviewer 

Certified to the Secretary of State: April 20, 1998. 

ssioner 
INDUSTRY 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
amendment of ARM 24.33.121 and) 
24.33.131, and the proposed 
repeal of ARM 24.33.141, 
related to the operation of 
the construction contractor 
registration program 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF ARM 
24.33.121 AND 24.33.131, AND THE 
PROPOSED REPEAL OF ARM 24.33.141 

1. On May 29, 1998, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Scott Hart Building, 303 North 
Roberts, Helena, Montana, to consider the amendment of ARM 
24.33.121 and 24.33.131, and the repeal of ARM 24.33.141, 
related to the operation of the construction contractor 
registration program. 

2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00 p.m., May 22, 1998, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box BOll, 
Helena, MT 59604-8011; telephone (406) 444-6531; TTY 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

3. The Department of Labor and Industry proposes to amend 
ARM 24.33.121 and 24.33.131 as follows: (new material 
underlined, deleted material interlined) 

24.33.121 CONSTRUCTION CONTRACTOR REGISTRATION FEES 
(1) Biieeei;e Oetebe~ 1, 1995, tfie Ine fee for the 

issuance, renewal or reinstatement of a construction contractor 
certificate of registration is ~ ~- As of July 1. 
1997. registrations are made for a two-year period. as provided 
by law 
AUTH: 39-9-103, MCA 
IMP: 39-9-206, MCA 

24.33.131 EviDENCE OF COMPLIANCE WITH LAWS 
(1) compliance with workers' compensation laws must be 

demonstrated by ~: 
(a) a eertifieate ef ins~~anee iss~ed b~ the eent~aete~·s 

~erl[ers' eemflel!sat:ien ifls!H'er (e~ self ins~ree 'J1"S~fl) st:atifl'J 
t:fial: t:fie eent:~aet:e~·s e~le}ees a~e ee~e~ed fe~ liabilit} HHde~ 
the P1eneana ilerlfel!'s' Cempensat iefl Aet and Oee~pat ieHal Disease 
Aet, el!' 
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1al verification by the department by use of the National 
Council on Compensation Insurance (NCCil national workers' 
compensation database that the entity applying for construction 
contractor registration has current workers' compensation 
coverage: or 

l.bl. a declarations page from the workers' compensation 
policy or a binder of coverage, provided all of the following 
conditions are met: 

lil the insurer is a company authorized to write workers' 
compensation coverage in Montana: 

liil the name of the insured as shown on the declaration 
page or binder is the name of the applicant entity; 

liiil the federal employer identification number as shown 
on the declaration page or binder is consistent with the federal 
employer identification number of the applicant entity: 

l.iv.J._ Montana is listed as a state under which laws the 
policy affords coverage: 

1.v.l_ a policy number appears on the declaration page or 
binder: and 

.bli.l the declaration page or binder is signed by an 
authprized agent of the insurer; or 

(6~) a written statement, made under oath, declaring the 
basis for each and every exemption to the coverage requirements 
of the Workers 1 Compensation Act that the applicant contends 
applies. If the applicant claims the independent contractor 
exemption, a copy of the applicant's exemption or an application 
for exemption must be attached to the registration application 
form. • 

(Z!) CBmplial'lee \oiH\ tll'lempleymel'IE il'IBtll"sf\ee la\ts l'l'lt!BE ee 
aemel'ls\':!•atea by eitliler. 

(a) the P4el'ltal'la tll'lemplBymel'llo il'I!HU'al'lee aeeeul'llo l'ltlmber; er 
(e) a ~rittel'l statemel'lt, maae tll'lae~ eath, that tlile 

eeRioraeter aees l'lelo haoe aA} emple~ees tfialo are ~e~uired te ee 
eeoered fer tl!'lempleymel'lt il'IBtll"al'lee purposes. 
AUTH: 39-9-103, MCA 
IMP: 39-9-202, MCA 

~= There is reasonable necessity to amend ARM 24.33.121 in 
order to conform the rule to the provisions of House Bill 252 
(Chapter 548, Laws of 1997) that change the terminology from 
"contractor" to "construction contractor" and establish a fee of 
$70.00 for a two-year registration. 

There is reasonable necessity to amend ARM 24.33.131 in order to 
provide a person or entity wishing to register as construction 
contractors a method of proving compliance with the coverage 
requirements of the Workers 1 Compensation Act when coverage 
information has not yet been updated by the NCCI database. 
There is also reasonable necessity to amend the rule in order to 
specify the evidence that will prove compliance with Montana 
workers' compensation laws. The Department has recently had 
incidents where applicants have submitted a certificate of 
insurance, proving that the applicant has a workers' 
compensation insurance policy, but upon further inquiry, finding 
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out that coverage is not provided pursuant to Montana law. In 
addition, the Department has been tendered altered or forged 
certificates of insurance by employers as "proof of coverage". 
Accordingly, it is reasonably necessary to identify what 
documents must be presented in order to demonstrate compliance 
with Montana workers• compensation coverage requirements. In 
addition, there is also reasonable necessity to amend the rule 
in order to reflect the deletion of the requirement that the 
applicant demonstrate compliance with Montana • s unemployment 
insurance laws, as provided by House Bill 252 (Chapter 548, Laws 
of 1997). 

4. The Department of Labor and Industry proposes to 
repeal ARM 24.33.141 (ACCEPTABLE FORMS OF SECURITY) in its 
entirety. The rule proposed for repeal is found at pages 
24-3005 and 24-3006 of the Administrative Rules of Montana. The 
rule implemented the provision of former sections 39-3-703 and 
39-9-203, MCA. Authority to repeal the rule is section 39~9-
103, MCA. There is reasonable necessity for the proposed repeal 
in order to implement House Bill 252 (Chapter 548, L. of 1997), 
because it repealed all the provisions of Title 39, chapter 3, 
part 7, MCA, as well as section 39-9-203, MCA, thereby removing 
the requirement for a construction contractor to post security 
with the Department. The rule, therefore, no longer serves any 
purpose. Any person wishing to obtain the text of the rule 
proposed for repeal may do so by contacting Ms. Wi 1 son, as 
identified in paragraph 2. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Jim Hill, Bureau Chief 
Workers• Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., June 5, 1998. 

6. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Office of Legal Services, P.O. 
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY 
(406) 444·0532. 

7. The Department has complied with the provisions of 
2-4-302, MCA, and notified the bill sponsor about the proposed 
action regarding these rule amendments. 
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B. The Department proposes to make the amendments and repeal 
effective as soon as feasible. 

9. The Hearings Bureau of the Legal/Centralized Services 

~~~~!~~nc haa be~n,;;••ignacad co preaido avo< 

David A. Scott, 
Rule Reviewer 

issioner 
& INDUSTRY 

Certified to the Secretary of State: April 20, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.35.111, 
24.35.121, and 24.35.141, all 
related to the independent 
contractor exemption 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF ARM 
24.35.111, 24.35.121 AND 
24.35.141 

1. on May 29, 1998, at 9:30a.m., a public hearing will 
be held in the auditorium of the Scott Hart Building, 303 North 
Roberts, Helena, Montana, to consider the amendment of ARM 
24.35.111, 24.35.121, and 24.35.141, all related to the 
independent contractor exemption. 

2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00 p.m., May 22, 1998, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box 8011, 
Helena, MT 59604-8011; telephone (406) 444-6531; TTY 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 

who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

3. The Department of Labor and Industry proposes to amend 
its rules as follows: (new material underlined, deleted 
material interlined) 

24.35 111 APPLICATION FQR INDEPENDENT CQNT&ACTOR EXEMPTION 
(1) As provided by 39-71-401(3), MCA, a sole proprietor, 

working member of a partnership, working member of a limited 
liability partnership. or working member of a member-managed 
limited liability company who represents to the public that the 
person is an independent contractor shall elect to be bound by 
the provisions of a workers' compensation plan but may apply for 
an exemption from the Workers' Compensation Act. In order to 
obtain an independent contractor exemption, an applicant must: 

(a) submit a department application affidavit form bearing 
the applicant's notarized signature in which the applicant 
swears or affirms under oath that the statements contained in 
the form are true and accurate to the best of their ability; and 

(b) pay a fee, ~ aa required by ARM 24.35.121. 
(2) Remains the same. 
(3) An application that is approved and for which the 

exemption certificate is issued, shall be in effect for <:ffle 

~ year~ unless the department revokes the exemption 
certificate or is notified in writing prior to the expiration 
date that the exemption holder wishes to have the exemption 
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revoked. 
AUTH: 39-71-203 and 39-71-401, MCA 
IMP: 39-71-120, 39-71-401 and 39-71-409, MCA 

24 35.121 APPLICATION FEE FOR INDEPENDENT CONTRACTOR 
EXEMPTION (1) For the purposes of this rule, the following 
definitions apply: 

(a) "Initial application" means a person's first-time 
application for exemption as an independent contractor in a 
particular trade(s), occupation(s), profession(s) or 
business (es) . Fer em:1mple, if a perseH nellis aH el!emp~ieH fer 
!JeHeral eaPpeH~ry, aHa ~hat f'ePseH >iishes l!:e eeeeltle e'feltlp~ as a 
meehaHie, t:he Bf'f'liea~ieH foP eJEempt:ieH as a m_ehaHie nill ee 
eeHsioe~e9 BH iHit:ial applieat:ieH. 

(b) "Renewal application" means an application for ~ 
renewal of an existing independent contractor exemption held by 
that person. 

(c) "Subsequent application" means: 
(i) an application submitted for reconsideration following 

the department's denial of an initial application or renewal 
application; 

(ii) an application submitted during a current exemption 
period requesting the deletion, revision or addition of the 
trades, occupations, professions, or businesses for which the 
current exemption was issued; 8fld ~ 

(iii) an application to reinstate an independent contractor 
exemption that has been suspended, revoked or terminated. 

+>!+- 'l'hePe is He apf'liea~ieH fee foP SH init:ial 
af'pliea~ ion. 

(3-2.) There is a $25 fee for each initial and renewal 
application. 

+e+ Per pePsens heldiH!J 
exemf'~iens as of d~ne 39, 1995, 
fiPst re!'le .. al applieatien a~ril'l§' 

(+l) The department may 
subsequent application. 

valid indef'endeHt eentPaeter 
the $25 fee is waived fer the 
fiseal 1eaP 1996. 
charge a $25 fee for each 

lil The department may charge a $10 fee for the reissuance 
of a current certificate. 

(5) If a person is concurrently registering with the 
department as a construction contractor pursuant to Title 39, 
chapter 9, MCA, and rules adopted to implement that chapter, the 
initial and renewal application fee for an independent 
contractor exemption is waived. 
AUTH: 39-9-103, 39-71-203 and 39-71-401, MCA 
IMP: 39-9-206, 39-71-120 and 39-71-401, MCA 

2:l, ;3~ 141 GUIDELINES FOR DETERMINING WHETHER AN 
INDEPEND£NT CONTRACTOR EXEMPTION IS NEEDED (1) and (2) Remain 
the same. 

(3) As used in this rule, "owner" means a sole proprietor, 
working member of a partnership, working member of a limited 
lj ability partnership. or working member of a member-managed 
limited liability company. 

(4) and (5) Remain the same. 
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AUTH: 39-71-203 and 39-71-401, MCA 
IMP: 39-71-120 and 39-71-401, MCA 

~: There is reasonable necessity to amend ARM 24.35.111 
and 24.35.121 in order to implement the changes to 39-71-120 and 
39-71-401, MCA, that resulted from the provisions of Chap. 458, 
L. of 1997 (HB 252) and Chap. 310, L. of 1997. In addition, 
there is reasonable necessity to amend ARM 24.35.111 and 
24.35.141 in order to implement the addition of working members 
of a limited liability partnership in 39-71-401 (2) (d) and 
(3)(a), MCA, as provided by Chap. 172, L. of 1997. 

4. The use of the phrase "remains the same" is encouraged 
by the Secretary of State in order to improve readability by 
highlighting the proposed changes in a rule and also to lower 
the cost of rule-making. Any person wishing to obtain the full 
text of any Department rule proposed for amendment in this 
Notice may do so by contacting Ms. Wilson (identified in 
paragraph 2, above), identifying the rule(s) sought, and 
requesting a copy. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Jim Hill, Bureau Chief 
Workers' Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box BOll 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., June 5, 1998. 

6. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Office of Legal Services, P.O. 
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY 
(406) 444-0532. 

7. The Department has complied with the provisions of 
2-4-302, MCA, and notified the bill sponsor about the proposed 
action regarding these rule amendments. 

8. The Department proposes to make the amendments 
effective as soon as feasible. 
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9. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

-J)a~ fJ. __.f,.d/--
David A. Scott, 
Rule Reviewer 

Certified to the Secretary of State: April 20, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.35.202, 
24.35.205, 24.35.213, 
24.35.301 and 24.35.303, all 
related to the independent 
contractor central unit 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF ARM 
24.35.202, 24.35.205, 
24.35.213, 24.35.301 
AND 24.35.303 

1. On May 29, 1998, at 10:30 a.m., or as soon thereafter 
as is possible, a public hearing will be held in the auditorium 
of the Scott Hart Building, 303 North Roberts, Helena, Montana, 
to consider the amendment of ARM 24.35.202, 24.35.205, 
24.35.213, 24.35.301 and 24.35.303, all related to the operation 
of the Department's independent contractor central unit. 

2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00p.m., May 22, 1998, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box BOll, 
Helena, MT 59604-8011; telephone (406) 444-6531; TTY 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

3. The Department of Labor and Industry proposes to amend 
its rules as follows: (new material underlined, deleted 
material interlined) 

24.35 202 DETERMINATIONS REGARDING EMPLOYMENT STATU,S 
(1) through (4) Remain the same. 
(5) ICCU determinations regarding employment status are 

binding on the department and on any other agency which elects 
to be included as a member of the department's ICCU, subject to 
the limitations contained in ARM 24.35.205(3). as well as on all 
similarly situated individuals in the employer's business. This 
does not include any agency which is merely appearing before the 
ICCU as a party in an employment status case (for example the 
state compensation insurance fund), and has not elected to be 
included as a member of the ICCU. 
AUTH: 39-3-202, 39-3-403, 3 9-51-301, 3 9-51-302 and 39-71-203, 
MCA 
IMP: 39-3-208, 39-3-209, 39-3-210, 39-51-201, 39-51-203, 39-71-
120 and 39-71-415, MCA 

24 35 205 BINDING NATURE OF DETERMINATIONS REGAEDING 
EMPLOYMENT ,STATUS (1) Unless appealed pursuant to ARM 

8-4/30/98 MAR Notice No. 24-35-113 



-1087-

24.35.206, written determinations issued by the ICCU are binding 
on all parties with respect to employment status issues under 
the jurisdiction of the department of labor and industry and the 
jurisdiction of any other agency which elects to be included as 
a member of the ICCU. These determinations may affect a party's 
liability in matters related to unemployment insurance, the 
uninsured employers' fund, the ttHderiflsttred em~le')ers' fttfla, 
wage and hour issues, state income tax withholding and old fund 
liability tax. 

(2) through (4) Remain the same. 
AUTH: 39~ 3-202, 3 9-3-403, 3 9-51-301, 39-51-302 and 3 9-71-203, 
MCA 
IMP: 39-3-212, 39-51-1109, 39-71-120 and 39-71-415, MCA 

24.35.213 APPEAL OF FINDINGS. CONCLUSIONS AND DECISION ON 
EMPLOYMENT STATUS (1) through (3) Remain the same. 

(4) If the appeals referee's findings of fact, conclusions 
of law and decision concerns a determination regarding an 
uninsured employers' fund er ttflaerinsttrea em~le')ers' ftt!'ia 
penalty issue, the appeal will be to the Montana workers' 
compensation court, pursuant to 39-71-504 and 39-71-532, MCA. 

(5) Remains the same. · 
AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71~203, 
MCA 
IMP: 2-4-611, 2-4-623, 39-3-216, 39-51-1109, 39-71-415, 39-71-
504, 39-71-532 and 39-71-2401, MCA 

24.35 301 DEFINITION OF INDEPENDENT CONTRACTOR 
(1) Remains the same. 
(2) For independent contractor determinations made 

pursuant to 39-71-120, MCA, the above two-part test is augmented 
by the requirement that the individual also receive "an 
exemption granted under 39-71-401(3) or elect to he bound 
personally and individually by the provisions of a workers' 
compensation plan." Rules regarding the exemption process are 
located at ARM Title 24, chapter 35, subchapter 1. 
AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-203, 
MCA 
IMP: 39-3-201, 39-51-201, 39-51-204, 39-71-120 and 39-71-
401(3), MCA 

24,35.303 DEFINITION OF INDEPENDENT CONTRACTOR--
INDEPENDENTLY ESTABLISHED BUSINESS (1) To be an independent 
contractor, an individual must be engaged in an independently 
established trade, occupation, profession or business. An 
independently established business may exist if the individual: 

(a) through (j) Remain the same. 
(k) has an independent contractor exemption or is bound 

personally and individually by the provisions of a workers' 
compensation plan as required by 39 71 129 aHd 39-71-401 (3), 
MCA; 

(1) and (m) Remain the same. 
(2) Remains the same. 

AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39· 71 .. 203, 
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MCA 
IMP: 39·3-201, 39·51·201, 39·51·204, 39·71·120 and 39-71-
401(3), MCA 

ReaaQn: There is reasonable necessity to amend ARM 24.35.202 in 
order to clarify that the independent contractor central unit 
(the ICCU) will make determinations regarding not only named 
individuals, but also any similarly situated individual. The 
term "similarly situated individual" is defined in ARM 
24.35.201(8). The inclusion of the phrase does not preclude a 
putative employer from challenging the determination as to any 
specific individual, whether named by the ICCU or not in its 
determination. 

There is reasonable necessity to amend ARM 24.35.205 and 
24.35.213 in order to delete the reference to the underinsured 
employers' fund, which was eliminated pursuant to Chap. 172, L. 
of 1997 and Chap. 310, L. of 1997. 

There is reasonable necessity to amend ARM 24.35.301 and 
24.35.303 in order to clarify that an individual may be in 
compliance with the Workers' Compensation Act as an independent 
contractor by either obtaining an exemption or by being 
personally bound for coverage under the Act. The amendments are 
necessary to implement provisions of Chap. 548, L. of 1997, 
which changed the definition of an independent contractor for 
purposes of the Workers • Compensation Act by eliminating the 
requirement in 39-71-120(1), MCA, that an independent contractor 
obtain an exemption. 

4. The use of the phrase "remains the same" is encouraged 
by the Secretary of State in order to improve readability by 
highlighting the proposed changes in a rule and also to lower 
the cost of rule-making. Any person wishing to obtain the full 
text of any Department rule proposed for amendment in this 
Notice may do so by contacting Ms. Wilson (identified in 
paragraph 2, above), identifying the rule(s) sought, and 
requesting a copy. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Jim Hill, Bureau Chief 
Workers' Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P .0. Sox 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., June 5, 1998. 

6. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
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information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Office of Legal Services, P.O. 
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY 
(406) 444-0532. 

7. The Department has complied with the provisions of 
2-4-302, MCA, and notified the bill sponsor about the proposed 
action regarding these rule amendments. 

B. The Department proposes to make the amendments 
effective as soon as feasible. 

9. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

~d~ /-}' _J C4--11--
David A. Scott, 
Rule Reviewer 

Patricia Haffey, Co i sioner 
DEPARTMENT OF LABO~-& INDUSTRY 

Certified to the Secretary of State: April 20, 1998. 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of adoption of 
new rules I through VI as 
they relate to equine 
infectious anemia and 
amendment of rule 32.3.216 
as it relates to importation 
of animals into Montana 

TO: ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED 
ADOPTION AND AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 1, 1998, the board of livestock (board) 
proposes to adopt new rules I, II, III, IV, V and VI; and 
amend rule 32.3.216. 

2. The proposed new rules provide as follows: 

"RULE I DEFINITIONS (1) "Equidae or equids" include 
all horses (E. cabalus), asses (E. asinus), zebras (E. 
equiferus), their crosses, and other members of the equidae 
family as determined by the state veterinarian. 

(2) "Equine infectious anemia" (EIA) is an infectious, 
contagious and potentially fatal viral disease of equidae. 

(6) "Official tests" for EIA shall include the AGIO 
test, the C-ELISA test and other EIA tests approved by USDA or 
the state veterinarian conducted by an approved individual at 
an approved laboratory. 

(51 "Official identification• of equine tested for EIA 
is a description of the equine to include the following: age, 
sex, breed, color, the animal's name and distinctive markings 
(e.g., color patterns, brands, tattoos, scars, or blemishes). 
In the absence of any distinctive color markings or any form 
of visible permanent identification (brands, tattoos, or 
scars) the animal must be identified by showing the location 
of all hair whorls, vortices or cow licks with an "X" on the 
illustration provided on an official form. Other forms of 
identification may be used as they are developed and approved 
by the state veterinarian. 

(4) •Official EIA test report forms" are the USDA, APHIS 
VS form 10-11 or other similar form approved by the state 
veterinarian. A completed form must contain official 
identification of the equid and must list the owner's name, 
the address and county of the animal's home premise, the name 
and address of the authorized individual collecting the test 
sample, the laboratory name and address, and the individual's 
name that conducted the test. The EIA test document shall 
list one animal only. 
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(7) A "reactor" is an equid that is positive to an 
official EIA test. It shall be declared to be infected with 
EIA and shall be designated as an EIA reactor. 

(3) "Exposed equids" are equidae that have been in a 
herd with reactors or have been in contact with a reactor for 
7 days or more at a distance of less than 200 yards." 

AUTH: 81-2-102, MCA 
IMP: 81-2-102, MCA 

"RULE II BLOOD TESTING PROCEDURES (1) Equine blood 
samples collected for official EIA tests shall be collected by 
a state or federal animal health official or a veterinarian 
who is licensed, deputized and accredited in the state in 
which the animal being tested is located. 

(2) Official EIA test samples shall be accompanied to 
the testing laboratory by a completed official EIA test report 
form. The veterinarian or animal health official collecting 
the EIA test samples shall record the date the samples were 
collected and affix his/her signature to the official EIA test 
report. 

(3) Official EIA tests shall be conducted in a 
laboratory approved by USDA and the office of the state 
veterinarian." 

AUTH: 81-2-102, MCA 
IMP: 81-2-102, MCA 

"RULE III A REPORTABLE DISEASE (1) All laboratories 
conducting EIA tests on Montana origin equids and all 
veterinarians who diagnose EIA in Montana equids shall report 
positive results of all EIA tests and diagnoses to the 
department of livestock within one working day of such test or 
diagnosis. Negative test results shall be reported in the 
regular manner. " 

AUTH: 81-2-102 MCA 
IMP: 81-2-102, MCA 

"RULE IV RETESTING OF REACTOR HORSEjS (1) The 
department of livestock may require or recommend a retest of 
an EIA reactor to confirm infection or identification of the 
animal. In cases where a confirmatory test is conducted, the 
final determination of infection shall be delayed until the 
results of the confirmatory test are available. The animal on 
which a confirmatory test is to be conducted shall be placed 
under an official hold order until the results of the 
confirmatory test are available." 

AUTH: 81-2-102, MCA 
IMP: 81-2-102, MCA 

"RULE V DISPOSITION OF REjACTOR HORSES (1) Equids found 
to be infected with EIA shall be quarantined to the premise 
where the animal was found to be infected, the owner's 
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premise, or another premise approved by the department of 
livestock and are subject to tqe provisions of ARM Title 32, 
chapter 3, sub-chapter 1. 

(2) The EIA reactor shall remain under quarantine until 
it is: 

(a) consigned to slaughter at a USDA approved equine 
slaughter establishment; 

(b) euthanized (or dies) and is buried or incinerated; 
or 

(c) is donated to an approved university or other 
research facility for use in EIA research projects. 

(3) Movement of any rector must be accompanied by a 
USDA, APHIS VS form 1-27. 

(4) The quarantine premise or area for EIA reactors 
shall provide no less than 200 yards separation from all other 
equids. The quarantine area and quarantined animals therein 
may be monitored periodically by a representative of the 
department of livestock to ensure that provisions of the 
quarantine are being met. Any EIA reactor not held in 
quarantine may be ordered euthanized or sent to slaughter. 

(5) All equids found to be infected with EIA shall be 
identified with an 81A brand on the left neck or left shoulder 
which will be followed by a number issued by the state 
veterinarian's office. Identification as an EIA reactor shall 
be accomplished within 15 days of notification that the animal 
is infected with EIA. The 81A brand shall be at least 2 
inches high and may be either a hot iron brand or a freeze 
brand. The 81A brand will be assigned in sequence from the 
state veterinarian's office." 

AUTH: 81-2-102, MCA 
IMP: 81-2-102, MCA 

"RULE YI TESTING OF EXPOSED EQUIPS ( 1) EIA exposed 
equids, as defined by new Rule I shall be placed under a hold 
order until the animals have been tested negative to EIA at 
least 45 days after the last reactor animal has been removed 
from the premise. Individual exposed equids may be allowed to 
move under hold order for specific purposes as approved by the 
state veterinarian if they have a negative EIA test prior to 
movement. Such movement shall not be longer than 15 days." 

AUTH: 81-2-102, MCA 
IMP: 81-2-102, MCA 

3. The board proposes the adoption of these rules for 
the purpose of allowing the department of livestock 
flexibility in dealing with a changing disease scenario 
involving equine infectious anemia (EIA) which could have 
serious adverse affects upon the horses in the state of 
Montana and those citizens of Montana who own them. 
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4. The rule proposed to be amended by the board 
provides as follows: (text of present rule with matter to be 
stricken interlined and new matter added, then underlined) 

"32 3.216 HORSES. MULES AND ASSES (1) Horses, mules and 
asses and other equidae may enter the state of Montana 
provided they are transported or moved in conformity with ARM 
32.3.201 through 32.3.211. Such animals 6 months of age and 
over must be tested negative for EIA within the previous 12 
months as a condition for obtaining the permit required by ARM 
32.3.204. 

l2l Unless otherwise specifically provided in this rule 
all horses. asses and other equidae that are moved into the 
state of Montana shall be accompanied by an official 
certificate of veterinary inspection or eQuine passport 
certificate from the state of origin stating that the equidae 
are free from evidence .of any communicable disease and have 
completed EIA teat and identification requirements as defined 
in new Rule ....I_ using Procedures outlined in new Rule II, 

lJl Entry of equidae into Montana shall not be allowed 
until the EIA teat has been completed and reported negative. 
Ew~idae with tests pending are not acceptable. Equidae that 
teat positive to EIA test shall be not permitted entry into 
Montana except by special written permission from the state 
veterinarian and must be branded and moved in conformity with 
~ USDA EIA movement regulations, 

Jil A nursing foal accompanied by the EIA negative dam 
is exempt from the teat reQuirements, 

l5l working equids used for seasonal ranching purposes 
may be exempt from the requirements of this rule if the 
animals have been included on a current grazing herd plan that 
has received prior approval from the department of livestock 
and the chief livestock sanitary official in a western state 
that reciprocates with Montana in honoring grazing herd plans. 

lQl Equids being moved directly to a USDA approved 
equine slaughter establishment may be exemoted from EIA teat 
requirements 

l1l The department of livestock may develop cooperative 
reciprocal agreements with neighboring states that exempt EIA 
testing reQuirements for movement of equidae between the 
cooperating states. 

lal Provided there is a written agreement between the 
department of livestock and the chief livestock sanitary 
official of the state of destination eqyids may be moved from 
Montana to other states or from other states to Montana for 
shows. rides or other eQuine events and return on an equine 
passport certification yoder a state system of equine 
certification acceptable to the cooperating states. 

laL Equine passport certificates cannot be used when 
equids are moved for the purposes of sale or change of 
ownership of the equid. animal breeding activities or 

MAR Notice No. 32-3-139 8-4/30/98 



-1094-

movements that invo1ye stays of longer than 90 days EQuids 
moyed for these purposes must be accompanied by a certificate 
of veterinary inepectjon 

lbl EQuine passport movement must involve short term 
travel to or from the state of Montana for participation in 
eQuine activities including but not limited to participation 
in eQuine events. shows. rodeos. roping. trail rides and 
search and rescue activities. 
~ EQuine passport certificates shall be valid for 

only one animal and shall contain the following information: 
lil the name and address of the owner; 
liil_· the location at which the animal js stabled. 

housed. pastured or kept. if different from that of the owner: 
liiil an accurate description and identification of the 

animal as defined in new Rule I: 
livl the date of veterinary inspection: 
lvl the date and results of the EIA or other reQUired 

tests or vaccinations: and 
lvil the signature of the inspecting veterinarian 
ldl No certificate or veterinary inspection or eQUine 

passport certificate shall be issued for eQuine to enter 
Montana unless it is complete in all respects with 
requirements of the state of Montana. 
~ Eguine Passport certificates must be properly 

completed with the reQuired tests and certifications recorded 
on the certificate and a copy of the completed certificate 
must be submitted to and approved by the department of 
livestock. 

lil EQuine passport certificates shall be valid for no 
longer than 6 months from the date the EIA sample is collected 
if an EIA test is reQuired. or 6 months from the date of 
inspection if no EIA test is required. 

lsl The recipients of eguine passport certificates shall 
be required to submit a travel itinerary to the state 
veterinarian's office within 10 working days following the 
date of expiration of the certificate. The trayel itinerary 
shall include a listing of all travel, including dates, 
purpose and destinations of travel that the eguid made into 
and out of the state of Montana during the validity of the 
certificate, 

lhl The department of livestock may cancel any equine 
passport certificate in the event of serious or emergency 
disease situations or for certificate holder's failure to 
comply with the rules that apply to such certificates 
Cancellation of the certificate may be accomplished by written 
or verbal notice to the certificate holder Verbal notice 
shall be confirmed by written notice The canceled 
certificate will become invalid on the date and at the time of 
notification.'' 

AUTH: 81-23-302, MCA 
IMP: Bl-23-302, MCA 
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5. Rule 32.3.216 is being amended because it will allow 
the department of livestock to effectuate better control 
mechanisms for the prevention of the introduction of equine 
infectious anemia (EIA) into the state of Montana. 

6. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption and amendments in 
writing to the Department of Livestock, 301 N. Roberts St. ~ 
RM 307, PO Box 202001, Helena, MT 59620-2001. Any comments 
must be received no later than May 29, 1998. 

7. If a person who is directly affected by the proposed 
adoption and amendments wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to the Department of 
Livestock, 301 N. Roberts St. - RM 307, PO Box 202001, Helena, 
MT 59620-2001. Any comments must be received no later than 
May 29, 1998. 

8. If the agency receives requests for a public hearing 
on the proposed adoption and amendments from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed actions; from the administrative code committee 
of the legislature; from a gov~rnmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be greater than 25 
persons based on the number of brands and organizations which 
are exclusive to horse ownership. 

9. The two-bill sponsor notice requirements of section 
2-4-302, MCA, do not apply. 

10. The board of livestock maintains a list of 
interested persons who wish to receive notices of rule making 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices. Such written request may be mailed or 
delivered to the board of livestock office at PO Box 202001, 
Helena, Montana, 59620-2001, or faxed to the office at 
(406)444-1929. 
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MONTANA BOARD OF LIVESTOCK 
JOHN PAUGH, Chairma 

./ 

. Laurence Petersen, Exec. 
Officer, Board of Livestock 

By: ~»Mid 
Lon Mitchell, Rule Reviewer 
Livestock Chief Legal Counsel 

Certified to the Secretary of State April 20, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of 46.12.1221, 
46.12.1222, 46.12.1228, 
46.12.1229, 46.12.1231, 
46.12.1232, 46.12.1235, 
46.12.1237, 46.12.1241, 
46.12.1245, 46.12.1246, 
46.12.1251, 46.12.1254, 
46.12.1258, 46.12.1260 and 
46.12.1265 pertaining to 
medicaid coverage and 
reimbursement of nursing 
facility services 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

TO: All Interested Persons 

1. On May 20, 1998, at 1:30 p.m., a public hearing will 
be held in Room 107 of the Department of Public Health and Human 
Services Building, 111 N. Sanders, Helena, Montana to consider 
the proposed amendment of 46 .12 .1221, 46.12 .1222, 46 .12.1228, 
46.12.1229, 46.12.1231, 46.12.1232, 46.12.1235, 46.12.1237, 
46.12.1241, 46.12.1245, 46.12.1246, 46.12.1251, 46.12.1254, 
46.12.1258, 46.12.1260 and 46.12.1265 pertaining to medicaid 
coverage and reimbursement of nursing facility services. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
May 11, 1998, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406) 444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be amended provide as 
follows. Matter to be added is under! ined. Matter to be 
deleted is interlined. 

46.12.1221 SCOPE, APPLICABILITY AND PURPOSE (1) through 
(3) remain the same. 

(4) '!'he ~tl£~sse sf the ae~a£tment's £tiles £elatiR~ te 
lfteaieahl rei!RBt~£sement ef Ht~£siR!J facility services is te 
~£sviae, aEJ £eEtt~i£eEi S} feae£al la\i, fe£ ~a)R'leRt fe£ Rti£EJiR!J 
facility se£viees th£e~!JR Fates whieh a£e £easeRa19le ana 
aEieEJt~ate te 111eet the eeEJtEJ, inelt~EiiR!J the esstEJ sf se£'• ieee 
£eEJt~i£ea te attains£ 111aintain the hi!Jhest ~£aetieaele ~hysieal, 
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meatal aaa ~sye8eseeial .. ell eeia~ ef eae8 meaieaia reei~ieat, 
.v8ie8 RIHSt ee iae\irrea ey effieieatly aHa eeeae111ieally e~eratea 
faeilities iH eraer te ~re1iae eare aHa eervieee iH eeHfer111ity 
~.it8 a~~lieaele state aaa feaeral la~.·s, re~ulatieae aaa EJHality 
aaa eafet) etaaaaras. 

AUTH: 
IMP: 

Sec. 
Sec. 
MCA 

53·2·201 and 53-6-113, MCA 
53-2-201, 53-6-101, 53-6-111 and 53-6-113, 

46.12.1222 DEFINITIONS Unless the context requires 
otherwise, in subchapter 12 the following definitions apply: 

(1) through (12) remain the same. 
( 14 l through ( 14) (g) remain the same in text but are 

renumbered (13) through (13) (g). 
(h) nonemergency routine transportation as defined in ~ 

llll· 
(15) through (20) remain the same in text but are 

renumbered as (14) through (19). 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 
MCA 

46.12.1228 RATE EFFECTIVE DATES (1) Except as 
specifically provided in these rules, per diem rates and interim 
rates are set ~ no more than once a year, effective July 1, 
and remain in effect at least through June 30 of the following 
year. Revises rates eases en new ealeulatioHs are effeeti•e 
ealy ea J\ily 1 ef eae8 year, exee~t as s~eeifieally et8erwiee 
~reviaea in t8eee rules. 

(a) Nothing in this subchapter shall be construed to 
require that the department apply any in flat ion adi ustment, 
recalculate the median operating costs or the statewide median 
average wage. or otherwise adiust or recalculate per diem rates 
or interim rates on July 1 of a rate year. unless the department 
adopts further rules or rule amendments providing specifically 
for a rate methodology for the rate year. 

(b) After the department has determined the median 
operating costs under ARM 46.12.1229 and the statewide median 
average wage under ARM 46.12.1231 for a rate year and has 
established provider rates based upon those determinations. the 
median operating costs and the statewide median average wage 
will not be revised or redetermined. except as provided in 
(1) (c). regardless of changes in provider costs resulting from 
base period cost report adjustments or other causes. 

(c) The median operating costs under ARM 46.12.1229 and 
the statewide median average wage under ARM 46.12.1231 used to 
establish rates for a rate year will be redetermined only as 
required to set new rates for all providers for a subsequent 
rate year based upon adoption of further rules or amendments to 
these rules providing specifically for a rate methodology for a 
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new or a subsequent rate year. 
(2) 8 provider's rate established July 1 of the rate year 

shall remain in effect throughout the rate year and throughout 
subsequent rate years. regardless of any other provision in this 
subchapter. until the earlier of: 

(a) the effective date of a new rate established in 
accordance with a new rule or amendment to these rules. adopted 
after the establishment of the current rate. which specifically 
provides a rate methodology for the new or subsequent rate year: 

-+* (bl the effective date of a 'J'he aepart=meftt= ··~ill change 
a ~ provider's operating cost component eft a aate ether 
thaft Jt~ly 1 ef the rate year eftly Hpeft..;_ 

(i) as specified in the department's notice of final 
settlement of a cost report based upon a desk review or audit 
which results in adjustment of the base period operating costs 
used by the department to calculate the provider's ~ 
operating cost component: or 

liil as provided in ARM 46.12.1243 (Z!) (e) ·.i. 
~(c) the effective date of a 'J'he aepartmeRt= will change 

a in the provider's direct nursing personnel cost component eR 

a aate ether thafl Jttly 1 ef ehe rate year efll}': 
{a+Jll as ef JaRMal') 1 ef the rate }'ear as provided in ARM 

46.12.1232 (7) (a); 
+a+ (iil as specified in MpeR the department's notice of 

final settlement of a cost report based upon a final desk review 
or audit which results in adjustment of the base period ~ 
nursing personnel costs used by the department to calculate the 
provider's ~direct nursing personnel cost compenent; or 

te+- J.ii.il. as provided in ARM 46.12.1243(2!) (e) . .L......Q.I: 
f4+ (d) the effective date of a The aepaFEftleRt will change 

a in the provider's property cost component eft a aaee ether ehaft 
July 1 ef the Fate }ear eRly M~eft: 

+a+ (i) upon certification of newly constructed beds as 
provided in ARM 46.12.1237(4); 

+a+ (iil upon completion of an extensive remodeling (as 
defined in ARM 46.12.1222) as provided in ARM 46.12.1237(5); 

(iii) as specified in the department's notice of final 
settlement of a cost report based upon a final desk review or 
audit which results in adjustment of the base period property 
costs used by the department to calculate the provider's 
property cost component: or 

same. 

~ liYl as provided in ARM 46.12.1243~. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6-101 and 53-6-113, MCA 

46,12,1229 OPERATING COST COMPONENT (1) remains the 

(a) Nothing in this rule shall be construed to provide for 
an automatic rate increase on July 1 of a new rate year. A 
provider's rate in effect immediately prior to July 1 of a new 
rate year shall remain in effect throughout the new rate year 
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and subsequent rate years except as provided in ABM 46.12.1228. 
(2) As used in this rule, the following definitions apply: 
(2) (a) and (b) remain the same. 
(c) "Inflated" means that the costs in question are 

indexed from the midpoint of the base period to the midpoint of 
the rate year, according to the DRI-HC. Regardless of any other 
provision of these rules, if base period costs are from the same 
period for which the rate is being set, such costs will not be 
inflated for purposes of this rule. Base period costs will not 
be inflated and a new rate will not be effective for a new rate 
year or a subsequent rate year except as provided in ARM 
46.12.1228. 

(2) (d) remains the same. 
(e) "Operating costs" means allowable patient-related 

administrative costs (including home office and management 
fees), dietary, laundry, housekeeping, plant operation, social 
services. activities. insurance and taxes. other than employment 
related insurance and taxes that are direct nursing personnel 
costs as defined in ARM 46.12.1231. and ill other allowable 
direct and indirect patient-related serviee costs, subject to 
the provisions of ARM 46.12.1258, which are not iRelueee iR Efie 
direct nursing personnel costa.. eeM~eReRE as defined in ARM 
46.12.1231. or~ property easE esffi~BReRE costs, as defined in 
ARM 46.12.1237. 

(2) (e) (i) through (3) (a) remain the same. 
(4) The operating cost limit is H3-% 102% of median 

operating costs. 
(5) If the provider's inflated base period per diem 

operating cost is less than the operating cost limit calculated 
in accordance with (4), the provider's operating cost component 
shall include an incentive allowance equal to the lesser of 10% 
of median operating costs or ~ 1Q1 of the difference between 
the provider's inflated base year per diem operating cost and 
the operating cost limit. 

(5) (a) remains the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1231 DIRECT NURSING PERSONNEL COST COMPONENT 
(1) remains the same. 
(a) Nothing in this rule shall be construed to provide for 

an automatic rate increase on July 1 of a new rate year. A 
provider's rate in effect immediately prior to July 1 of a new 
rate year shall rem?iP in effect throughout the pew rate year 
and subsequent rate years except as provided in ARM 46.12.1226. 

(2) As used in this rule, the following definitions apply: 
(2) (a) through (2) (b) (i) remain the same. 
(c) "Direct nursing personnel cost" means allowable direct 

nursing personnel wages, salaries and benefits, to the extent 
such are direct costs of patient- related services actual:ty 
rendered within the facility and are separately identifiable, 
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rather than merely allocable, as such. Direct nursing personnel 
costs include the accrued wages, salaries and benefits of ~ 
nursing personnel, regiseerea nHrses, lieensea ~raetieal n~reesr 
nHrse aides, ana aireetsr ef nHrsing 1 if a~ 1 to the extent such 
wages, salaries and benefits meet the other requirements of this 
definition and subject to the provisions of ARM 46.12.1258. EQr 
purposes of this subchapter. direct nursing personnel include 
only registered nurses. licensed practical nurses. nurse aides. 
and. to the extent engaged in actual patient care rather than 
nursing administration. the director of nursing. 

(2) (d) remains the same. 
(e) "Inflated" means that the costs in question are 

indexed from the midpoint of the base period to the midpoint of 
the rate year, according to the DRI-HC. Regardless of any other 
provision of these rules, if base period costs are from the same 
period for which the rate is being set, such costs wi.ll not be 
inflated for purposes of this rule. Base period costs will not 
be inflated and a new rate will not be effective for a new rate 
year or a subsequent rate year except as provided in ARM 
46.12.1226. 

(2) (f) through (3) remain the same. 
(4) The direct nursing personnel cost limit is ~ !Qi1 

of the statewide median average wage, multiplied by the 
provider's most recent average patient assessment score, 
determined in accordance with ARM 46.12.1232. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1232 PATIENT ASSESSMENT SCORING AND STAFFING 
REQUIREMENTS (1) Each provider must report to the department 
each month the care provided for each medicaid resident in the 
facility on the forms provided and in accordance with the 
patient assessment manual and instructions supplied by the 
department, which contains requirements and instructions for 
completion of patient abstracts. The patient assessment manual 
dated September 1991 is hereby adopted and incorporated herein 
by reference. A copy of this manual is available from the 
Department of Seeial and Rehaeilitatien Ser•,•iees 1 t4eaieaia 
Serviees 9ivisien Public Health and Human Sevices, Senior and 
Long Term Care Division, 111 N. Sanders, P.O. Box 4210, Helena, 
MT 59604-4210. 

(2) through (4) (a) remain the same. 
( 5) No more than 9ftee once a year, for purposes of 

determining the direct nursing personnel cost component as 
provided in ARM 46 .12; 1231, the department will determine the 
provider's average patient assessment score, using the 
methodology described in e~:~eseetien (4) (a), considering such 
hours as are allowable under the patient assessment manual and 
based upon all patient assessment information for the provider 
from a survey period consisting of the previous 6-month period 
of october through March inclusive. 
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(5) (a) through (8) (b) (ii) remain the same. 
(91 Nothing in this rule shall be construed to require the 

department to revise the provider's rate or establish a new rate 
based upon an annual monitor or new or revised patient 
assessment score. except as provided in ARM 46.12.1228. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-108, 53-6-111 and 

53-6-113, MCA 

46.12.1235 OBRA COST REIMBURSEMENT (1) remains the same. 
(2) Each provider must document and submit to the 

department on a quarterly basis information on the nurse aide 
certification training and competency evaluation (testing) 
costs, including but not limited to the costs of training for 
nurse aides ethe~ thaR 2ll4 the costs of actual testing required 
for nurse aides, incurred at the facility and, in the case of 
competency evaluation (testing) costs for providers that are not 
testing entities. incurred in pavment of a qualified testing 
entity's fee for competency evaluation (testing). The required 
information must be submitted quarterly on the nurse aide 
certification/training and competency evaluation (testing) 
survey reporting form provided by the department and must 
include the total dollars incurred in each of the categories of 
facility personnel, supplies and equipment, ~ subcontracted 
services and testing fees. The reporting form must include a 
brief description of the items included in each of the ~ 
12YI categories. 

(2) (a) through (3) remain the same. 
(a) Nurse aide certification training and competency 

evaluation (testing) costs documented in accordance with (2) and 
allowable under ARM 46.12.1258 will be reimbursed to the extent 
provided under the per diem rate determined under ARM 
46.12.1226. No further reimbursement will be provided for such 
costs. 

(b) 14eaieaid reimbl:if'Se!lleat fa~ au~se aide eampeteaey 
e • aluatiea (testifi!J) •<i ll be ~eillll9u~sed EJI:ial!'terly aeeerdifi!J te 
the fellewift!J preeedu~es afld re~uireflleflts. 

(i) 'Fhe departfllsflt ··vill l"cifllbuFse tl\e RuFsia!J facility as 
previded ia this sueseetiafl fer tl\e medicaid shaFe ef the 
facility's test eests fer EJI:lalifyia!J Rl:lFse aiee tests. 

lil (iii Ql:lalifyifi!J For purposes of reporting under (2). 
nurse aide tests are those tests which: 

+A+ill demonstrate competency through testing methods 
which address each course requirement and include successful 
completion of both a written or oral examination and a 
demonstration of the skills required to perform the tasks 
required of a nurse aide; 

~lQl are performed at either a nursing facility 
currently in compliance with medicaid nursing 
participation requirements or at a regional testing 
regularly scheduled testing times; 

which is 
facility 
site at 
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~lgl are administered to nurse aides actually employed 
by the facility seelliR!J reilllet~rsel!leat; and 

+a+ lQl do not exceed a third attempt by the individual 
nurse aide to successfully complete the portion of the test for 
which reilllet~rsel!leftt is set~!Jht costs are reported. The 
written/oral examination and the skills demonstration may be 
taken separately if the nurse aide passed only one portion of 
the test in a previous exam. 

(iii) Faeility teet eests will ee aeterllliRea e~ the 
eiepartl!leRt eased t~pea iafer111atieR previaeei fre111 the teetil'I!J 
eetity's reeeras, iaelt~aiR!J the iaeetity aaei e111plsY111eRt statt~s 
sf the Rt~rse aiaes testes, the Rt~~er aaa type sf tests aett~ally 
aellliaisterea, the faeility er site at whish tae teste "'e!'e 
aelllieisterea, aftei the easie fee fer eaeh teet ehar!JeEi a~ the 
testift!J eatity te the faeility. 

(A) The pa)'llleftt \IRBer this st~eseetiel'l fer a faeility' e 
nurse aide test eests shall ieeltteie ealy the testiR!J eHtity' s 
easie fee ehar!Jee te the faeility aaei shall aet inelt~de rei111 
euree111eHt fer aey fees, eerviee ehar!JeB er aa) eeets Ret 
aeeeeiateei with aett~al eempletise sf a ee111peteae} eKallliHatieH. 
Any ether et~eh eeete iaet~rreei may ee repartee ey the faeilit}' eft 
its aa~al east repert !'e~irea uader h~4 46.1~.1269 1 eue~eet te 
alle~vaele eset li111itatiees epeeHiea iH these rt~lee. 

( i·,•) The 111eaieaia share sf the faeil ity' e teet east ie 
eeterllliftea BY l!lliltiplyiH!J the faeility's l!leeieaia litilieatiBI'I 
pereeHtB!Je BY the faeility'e tetal teet eests fer the pef'iea. 

(A) Fef' rate years ee!JiHfliH!J ee er after Jl!tly 1 1 199 411 the 
faeilil;y' B IIIBeieaia ~o~tilieatieft pereeeta!Je 11ill ae eeterllliftea 
eased \lf"BR the fer111 141'. 15 etaffiR!J refOOerte sa f:ile ••vith the 
EiefOOartllleftt fer the Jlre•viBYB 3 IIIBftth Jlerieti sf JaH\Ia!'y thrBti!JR 
Mareh ieel~o~eive, BY eiitidiR!J the tetal 111eaieaia patieAt days 
refleetea ie the staffia!J reperte fer et~eh f"erieei ey the tetal 
Jlatieet Eia}e refleetea iA the etaffin!J repsrte fer e~o~eh peried. 

h•) The aepartmeet will reimb~:~rse At~reiR!J faeilities 
Ejt~artetl) thre~o~!Jh aft aEijt~stl!leftt te the ):'ll:'e" iaer' e elai111 pa,meet 
iafermatiea fer the ameunt a~o~e l:lftder this e~o~eseetiee. The 
departl!leftt .. ill ieet~e Efl;iarterl) te eaeh facility a sum111ary sheet 
itemieiR!J the RYrse aide eempeteftey teetiR!J reimb~o~reemeet 
alle\,'er:i te the pre¥iaer fer that Ejt~artel', 

(5) Competency evaluation (testing) costs reported by a 
provider shall include the testing entity's basic fee charged to 
the facility and other costs associated with competency testing. 
to the extent allowable under ARM 46.12.1258. 

AUTH: Sec. 53·2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 

MCA 

4§.12.1237 CALCULATED PROPERTY COST COMPONENT 
(1) remains the same. 
(a) Nothing in this rule shall be construed to provide for 

an automatic rate increase on July 1 of a new rate year. A 
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provider's rate in effect immediately prior to July l of a new 
rate year shall remain in effect throughout the new rate year 
and subsequent rate years except as provided in ARM 46.12.1228. 

(2) As used in this rule, the following definitions apply: 
(2) (a) through (2) (a) (i) remain the same. 
(b) "Property costs" means allowable patient~related costs 

for building depreciation, equipment depreciation, capital
related interest, building lease, and equipment leases, subject 
to the provisions of ARM 46.12.1258, Ree iRelHaea iR tee 
e~eFatiR~ SF aiFeee RHFBiR~ ~eFBBRRel easE ee~~efteRE. Property 
costs do not include insurance or tax costs. 

(2) (c) through (2) (d) (i) remain the same. 
(e) "~ l.2ll property component" means the provider's 

calculated property component determined for rate year ~ 1998 
in accordance with ARM 46.12.1237. 

(i) For any provider providing nursing facility services 
in a facility constructed prior to June 30, 1982 and for whom a 
calculated property component has not been determined by the 
department in accordance with ARM 46.12.1237 for rate year~ 
1998, the ~ 1998 property component shall equal the June 30, 
1985 property rate computed for the facility according to the 
rules in effect as of June 30, 1985 and indexed forward to the 
1992 rate year according to the rules in effect for rate year 
1992. 

( 3) For rate years beginning on or after July 1, ~ 
llll. the provider's calculated property cost component is as 
follows: 

(a) If the provider's ~ 1998 property component is 
greater than the provider's base year per diem property costs, 
then the provider's calculated property cost component is the 
lesser of the provider's ~ 1998 property component or the 
property rate cap of $11.50. . 

(b) If the provider's base year per diem property costs 
exceed the provider's ~ 1998 property component by more than 
$1.86, then the provider's calculated property cost component is 
the lesser of the sum of the provider's ~ 1998 property 
component plus $1.86, or the property rate cap of $11.50. 

(c) If the provider's base year per diem property costs 
exceed the provider's ~ 1998 property component by $1.86 or 
less, then the provider's calculated property cost component is 
the lesser of the provider's base year per diem property costs 
or the property rate cap of $11.50. 

(4) through (5) (a) remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6-101 and 53-6-113, MCA 

46.12.1241 CHANGE IN PROVIDER DEFINED (1) through (3) (a) 
remain the same. 

(b) "Related party" means: 
(i) a person. including a natural person and a 

corporation, who is an owner, partner or stockholder in the 
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current provider and who has a direct or indirect interest of 5% 
or more or a power, whether or not legally enforceable to 
directly or indirectly influence or direct the actions or 
policies of the entity; 

(ii) A spouse, ancestor, descendant, sibling, uncle, aunt, 
niece, or nephew of a person described in (3) (b) (i) or a spouse 
of an ancestor, descendant, sibling, uncle, aunt, niece or 
nephew of a person described in ( 3) (b) ( i) ; or 

(3) (iii) through (5) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 

MCA 

46. 12.1:245 SEPARATELY BILLABLE ITEMS (1) through (6) 
remain the same. 

(7) Nonemergency routine transportation for activities 
other than those described in ARM 46.12.1222(13) 46.1:2.12:22(1:2), 
may be billed separately in accordance with department rules 
applicable to such services. Emergency transportation may be 
billed separately by an ambulance service in accordance with 
department rules applicable to such services. 

(8) through (10) remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 
MCA 

46.12.1246 ITEMS BILLABLE TO RESIDENTS (1) through (1) (n) 
remain the same. 

+i+- lQl the difference between the cost of items usually 
reimbursed under the per diem rate and the cost of specific 
items or brands requested by the resident which are different 
from that which the facility routinely stocks or provides (e.g., 
special lotion, powder, diapers); 

(:2) through (2) (b) remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113 MCA 
Sec. 53-6-101 and 53-6-113 MCA 

46.12.1251 REIMBURSEMENT TO OUT-OF-STATE FACILITIES 
(1) through (4) (d) (i) remain the same. 
(e) a copy of the preadmission-screening determination for 

the resident completed by a the department leA!J terl!l eare 
s~eeialist or its designee; 

(4) (e) (i) through (5) remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 
MCA 

46.12.1254 BED HOLD PAYMENTS (1) through (1) (c) remain 
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the same. 
(d) the provider has received written approval from the 

department's meelieaia eervieee senior and long term care 
division as provided in eueeeeeiea (4). 

(2) through (3) remain the same. 
(4) A provider's request for the department's written 

approval of bed hold days as required in eueeeeeiea (1) must be 
submitted to the department's meaieaia eer.ieee senior and long 
term care division on the form provided by the department within 
90 days after the first day of the requested bed hold period. 
The request must include a copy of the waiting list applicable 
to each bed hold day claimed for reimbursement. 

(5) Where the conditions of (1) through (4) are met, 
providers are required to hold a bed and may not fill the bed 
until these conditions are no longer met. The bed may not be 
filled unless prior approval is obtained from the department's 
meaieaia eervieee senior and long term care division. In 
situations where conditions of billing for holding a bed are not 
met, providers must hold the bed and may not bill medicaid for 
the bed hold day until all conditions of billing are met and may 
not bill the resident under any circumstances. 

(6) through (B) remain the same. 
(9) The provider must submit to the department's meaieaia 

serviees senior and long term care division a request for a 
therapeutic home visit bed hold, on the appropriate form 
provided by the department, within 90 days of the first day a 
resident leaves the facility for a therapeutic home visit. 
Reimbursement for therapeutic home visits will not be allowed 
unless the properly completed form is filed timely with the 
department's metH.ea46-se!"¥4eee senior ~!'!r>.d long term care division. 

(10) remains the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 
MCA 

46.12.1258 ALLOWABLE COSTS (1) This seeeiea rule applies 
for purposes of determining allowable costs for cost reporting 
periods beginning on or after July 1, 1991. Allowable costs for 
cost reporting periods beginning prior to July 1, 1991 will be 
determined in accordance with rules for iaeluaaele allowable 
costs then in effect. 

( 2) For purposes of reporting and determining allowable 
costs, the department hereby adopts and incorporates herein by 
reference the health insurance manual 15 (HIM-15), published by 
the United States department of health and human services, 
social security administration, which provides guidelines and 
policies to implement medicare regulations and principles for 
determining the reasonable cost of provider services furnished 
under the Health Insurance for Aged Act of 1965, as amended. A 
copy of the HIM-15 may be obtained through the ~4edieaia Ser.ieee 
Senior and Long Term Care Division, Department of Seeial aaa 
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Refiaeilitatien Public Health and Human Services, P.o. Box 4210, 
111 Sanders, Helena, Montana 59604-4210. Applicability of the 
HIM-15 is subject to the exceptions and limitations specified in 
this e@e~ien ~-

(a) The term "allowable costs" means costs which are 
re~ertaele allowable under the provisions of this subchapter and 
which are considered in determining the costs of providing 
medicaid nursing facility services. The determination that a 
cost is an allowable cost does not require the department to 
reimburse the provider for that cost. Providers will be 
reimbursed only as specifically provided in these rules. 

(3) through (3) (b) (iv) remain the same. 
(v) In accordance with sections 1861 (v) (1) (0) and 

1902 (a) (13) of the Social security Act, iAehtaaele allowable 
property costs shall not be increased on the basis of a change 
in ownership which takes place on or after July 18, 1984 and 
before December 1. 1997. Sections 1861(v) (1) (O) and section 
1902(a) (13) of the Social Security Act are hereby adopted and 
incorporated herein by reference. Th§ cited statutes are 
federal statutes governing allowability of certain facility 
property coats for purposes of medicare and medicaid program 
reimbursement. Copies of these sections may be obtained through 
the Meaieaia Sen•iees Senior and Long Term Care Division, 
Department of seeial aAa ReaaeilitatieA Public Health and Human 
Services, P.O. Box 4210, 111 Sanders, Helena, Montana 59604-
4210. 

(vi) In accordance with section 1861 (v) (1) (0) of the 
Social Security Act, allowable property costs shall not be 
increased on the basis of a change in ownership which takes 
place on or after December 1. 1997. Section 1861 (v) ( 1 l COl of 
the Social Security Act. as amended by the Balanced Budget Act of 
1997. P.L. 105-33. is hereby adopted and incorporated herein by 
reference. The cited statute is a federal statute governing 
allowability of certain facility property costs for purposes of 
m§dicare program reimbursement. Copies of this section may be 
obtained through the Senior and Long Term Care Division. 
Department of Public Health and Human Services. P.O. Box 4210. 
111 Sanders. Helena, Montana 59604-4210. 

(3) (c) through (4) remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6-101 and 53-6-113, MCA 

46.12.1260 COST REPORTING, DESK REVIEW AND AUDIT 
(1) through (2) remain the same. 
( 3) Cost finding means the process of allocating and 

prorating the data derived from the accounts ordinarily kept by 
a provider to ascertain the provider's costs of the various 
services provided. In preparing cost reports, all providers 
must use the methods of cost finding described at 42 CFR 413.24 
(1999 eEl.) .1il.2.1.1.. which the department hereby adopts and 
incorporates herein by reference. 42 CFR 413.24 is a federal 
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regulation setting forth methods for allocating costs. A copy 
of the regulation may be obtained from the Department of Public 
Health and Human Services, P1eEiieaiEi Se!'vieee Senior and Long 
Term Care Division, 111 N. Sanders, P.O. Box 4210, Helena, MT 
59604-4210. Notwithstanding the above, distinctions between 
skilled nursing and nursing facility care need not be made in 
cost finding. 

(4) All providers must report allowable costs based upon 
the provider's fiscal year and using the financial and 
statistical report ~ forms designated and/or provided by the 
department. Reports must be complete and accurate. Incomplete 
reports or reports containing inconsistent data will be returned 
to the provider for correction. 

(a) The report forms required by the department include 
certain medicare cost report forms and related instructions. 
including but not limited to certain portions of the most recent 
version of the HCFA-2540 or HCFA-2552 cost report forms. as more 
specifically identified in the department's cost report 
instructions. The department also requires providers to 
complete and submit certain medicaid forms. including but not 
limited to the most recent version of the medicaid expense 
statement. form DPHHS-MA-OOSA. 

(i) In preparing worksheet A on the HCFA-2540 or HCFA-2552 
cost report form, providers must report costs in the worksheet 
A category that corresponds to the category in which the cost js 
reportable on the medicaid expense statement, as designated in 
the department's cost report instructions. 

(iil For purposes of the medicaid cost report required 
under this rule, all medicare and medicaid cost report forms 
must be prepared in accordance with applicable cost report 
instructions. Medicare cost report instructions shall apply to 
medicare cost report forms to the extent consistent with 
medicaid requirements. but the medicaid requirements specified 
in these rules and the department's medicaid cost reporting 
instructions shall control in the event of a conflict with 
medicare instructions, 

(4) (a) through (e) remain the same in text but are 
renumbered (4) (b) through (f). 

(5) through (7) remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 
MCA 

46.12.1265 UTILIZATION REVIEW AND QUALITY OF CARE 
( 1) Upon admission and as frequently thereafter as the 

department may deem necessary, the department or its agents, in 
accordance with 42 CFR 456 subparts B aHa subpart F .fH9.4+ 
J1221l, may evaluate the necessity of nursing facility care for 
each medicaid resident in an intermediate care· facility for the 
mentally retarded. 42 CFR 456 subpa'Fts B aHa subpart F aFe 

contains federal regulations which specify utilization review 
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criteria for nHrsin~ faeilities intermediate care facilities. 
The department hereby adopts and incorporates herein by 
reference 42 CFR 456 SHB~arts E ana subpart F +r994+ ~- A 
copy of these regulations may be obtained from the Department of 
Public Health and Human Services, Hedieaid Ser1iees Senior and 
Long Term Care Division, 111 N. Sanders, P.O. Box 4210, Helena, 
MT 59604-4210. 

(2) As freEJ:Hently as the ae~artment ma} deem neeesaar), 
the ae~artment er its a~ents, in aeeeraanee ~itfi 42 CFR 456 
sue~art I, may evalttate the EJ:Hality ef meaieal eare ~re'<'iaea te 
eaefi medieaia resideat in aa iatermediate eare faeilit)' fer the 
mentally retarEieEi. 42 CFR 456 SHB~art I eentains federal 
re~Hlatiens ~Jfiiefi Sfjeeif) meEiieal re'o'iew eriteria fer nHrsin~ 
faeilities. 'ffie Eie[:'af'tment fiereey ade!!!ts ana ineerl!lerates 
herein ey refereaee 42 CFR 456 sttb~art I (1994). .~. eel!!) ef 
these re§Hlatiena RIB} ee eetainea frem tfie Be!!!artment ef PHelie 
Health aaa IlHmaa Seroieee, Medicaid Ser'<'ieee Bi•#isien, 111 N. 
Sanders, P.O. Bel£ 4219, Helena, ti'f 59694 4219. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 
53-6-142, MCA 

3. The proposed changes would make adjustments in the 
methodology for setting reimbursement rates for providers of 
Medicaid nursing facility services and would implement other 
miscellaneous changes related to Medicaid reimbursement and 
coverage of nursing facility services. 

Rate Year 1999 Operating. Nursing and Property Rate Variables 

The proposed changes to ARM 46.12.1229(4) and (5), 46.12.1231(4) 
and 46.12.1237(2) (e) through (3) (c) implement legislative 
funding increases for nursing facility reimbursement for state 
fiscal year 1999. The total state and federal funding available 
for fiscal year 1999 is $100,672,628. The estimated total 
funding available for fiscal year 1999 nursing facility 
reimbursement is approximately $127,318,442 of combined state 
funds, federal funds, and patient contributions. The estimated 
financial impact of the proposed changes is an increase of 
approximately $2,469,271 in state and federal funds in fiscal 
year 1999 when compared to the fiscal year 1998 expenditure 
projections. The legislature appropriated a 1.5% provider rate 
increase and a 1% increase in case load or bed day growth for 
nursing facility providers in fiscal year 1999. Appropriated 
days for state fiscal year 1999 are 1,421,282. 

The department proposes to continue to use the current 
reimbursement methodology with modifications to the operating, 
direct nursing and property cost components, applying DRI 
McGraw-Hill Nursing Home market basket inflationary adjustments 
to 1996 base period cost reports, and adjusting the median rate 
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arrays to establish reimbursement levels for fiscal year 1999. 
These components, percentages and caps must be set in 
combination to assure that the reimbursement system and levels 
of reimbursement further the goals of the reimbursement system. 

Based upon the data available at this time, the department 
proposes to set the operating cost limit in ARM 46.12.1229(4) at 
102% of median operating costs and the operating incentive at 
the lesser of 10% of median operating costs or 20% of the 
difference between the provider's projected cost and the 
operating cost limit. The department proposes to set the direct 
nursing personnel cost limit in ARM 46.12.1231(4) at 104% of the 
statewide median average wage. The department proposes to 
revise ARM 46.12.1237(2) (e) through (3) (c) to allow for an 
increase in the property component over rate year 1998 levels up 
to $1.86 per diem, not to exceed the provider's base year per 
diem property costs or the $11.50 property rate cap. 

Based upon current information, the department believes that 
adoption of these proposed values is necessary to achieve 
reimbursement system goals of providing reasonable and equitable 
rates, emphasizing necessary spending on direct nursing care 
over administrative expenditures, retaining a reserve for mid
year rate adjustments and containing program expenditures within 
appropriated funds. These percentages must be adjusted in 
conjunction with each other in order to meet these goals. 

At this time, not all data is available that will be needed to 
make final decisions on each rate variable and to establish 
rates. For example, updated patient assessment averages and 
deficient facility monitor scores, updated private pay surveys, 
and the bed day allocation to distribute the bed days 
appropriated across all facilities in proportion to their 
current utilization are not yet available. The department 
anticipates that adjustments in the proposed percentages will be 
necessary as all of the relevant data becomes available in the 
continuing reimbursement methodology analysis. The department 
will provide rate sheets to all providers in advance of the rule 
hearing for verification purposes and to facilitate comments. 
Those rate sheets will incorporate the complete information that 
is unavailable at this time and will reflect further department 
reimbursement analysis. 

The department has proposed these variable values because it 
believes based upon currently available data that this 
combination of variable values best addresses the reimbursement 
system goals noted above. There is no single combination of 
values that must be adopted and the department will continue to 
analyze the incoming data and other options for variable 
combinations that may be necessary or preferable for rate 
setting purposes. 
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Elimination of Boren Amendment Language 

The proposed changes to ARM 46.12.1221 would eliminate 
subsection (4). This subsection provides that the purpose of 
the reimbursement rules is to meet certain requirements, which 
are included as a restatement of the language of the so-called 
Boren Amendment. The Boren Amendment was repealed by Congress 
in section 4711 of the Balanced Budget Act of 1997, effective 
October 1, 1997. The Boren Amendment has been the federal 
standard for Medicaid nursing facility reimbursement for a 
number of years, but no longer exists. The option of retaining 
the language of subsection (4) is not acceptable. To the extent 
this language has remained in the rule, the department 
interprets it to impose Boren standards only "as required by 
federal law." However, retention of this language might be 
interpreted by some as a voluntary continued application by the 
department of the former Boren Amendment standards to Medicaid 
nursing facility reimbursement methodology and rates under these 
rules. Such an interpretation could lead to litigation by 
providers that might seek to require the department to comply 
with certain procedural requirements of the Boren Amendment or 
to force the department to pay higher rates that Boren might 
arguably have required. Federal law no longer imposes the Boren 
Amendment requirements and the department's purpose will be to 
comply with current requirements, rather than with the repealed 
Boren provisions. 

No Automatic Annual Inflation Increases 

The proposed amendments to ARM 46.12.1228(1), (1) (a), (2) and 
(2) (a), ARM 46.12.1229(1) and (2) (c), ARM 46.12.1231(1) (a) and 
(2) (e), ARM 46.12.1232(5), and ARM 46.12.1237(1) (a), and the 
proposed addition of new ARM 46.12.1232(9) are necessary to 
prevent an unintended interpretation of the current 
reimbursement rules. The department generally adopts rule 
amendments each year to specify the particular rate methodology 
variables that will apply for purposes of calculating and 
establishing new rates for all providers effective July 1. The 
department generally either adopts a new base period or applies 
a further inflation factor to base period costs for purposes of 
setting new rates. 

When providers recently disagreed with the department's proposed 
rate methodology for an approaching rate year, they argued that 
the rule as currently drafted and without any rule amendments 
would require application of an inflation factor to base period 
costs and a resulting rate increase for all providers effective 
July 1. The providers threatened to file suit to enjoin the 
department's proposed rule, contending that if the proposed rule 
did not take effect, providers would automatically be entitled 
to a rate increase on July 1. The department disagrees that 
there was any basis upon which the proposed rule could have been 
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enjoined or that if the rule had been enjoined the existing rule 
would have provided for any automatic increase. The department 
believes that the current rule was intended to provide for 
establishment of new rates only on a year by year basis as 
provided in additional rule amendments. However, the department 
wishes to avoid any implication or argument that the rule 
provides for an automatic rate increase on July 1 of each year. 

To address this issue, the department proposes amendments to ARM 
46.12.1228 (1), (1) (a), (2) and (2) (a), ARM 46.12.1229 (1) and 
(2) (c), ARM 46.12.1231 (1) (a) and (2) (e), ARM 46.12.1232 (5) and 
(9) and ARM 46.12.1237(1) (a). The proposed language would 
clarify rather than change the existing rules to provide clearly 
that new rates for all providers will be established for a new 
rate year only if the department actually adopts new rule 
material to so provide. If no new rule material is adopted, or 
if implementation of new rule material is enjoined, the 
provider's existing rate would remain in effect until otherwise 
provided by the new rule material or until the occurrence of an 
event that triggers a rate change under one of the situations 
recognized in ARM 46. 12. 1228 ( 2) (b) through ( 2) (d) ( i v) . Under 
proposed ARM 46.12.1228 (2) (b) through (2) (d) (iv), individual 
provider rates may continue to be adjusted, other than through 
the typical annual rate setting process, as provided in existing 
rules, such as in the case of a change in provider, based upon 
cost adjustments resulting from desk review or audit, settlement 
of an interim rate, certification of newly constructed beds or 
completion of an extensive remodeling. Otherwise, except as 
specifically provided in the rules, rates will not be changed 
annually on July 1 unless the department specifically so 
provides in a new or amended rule. 

The option of not adopting these proposed amendments to 
foreclose the providers' suggested automatic rate increase 
interpretation was not selected because it could lead to a 
result that is inconsistent with the department's intent under, 
and interpretation of, the existing rules. In adopting the 
current rules, the department intended that inflation would be 
applied and rates adjusted only as part of a comprehensive 
adjustment of all methodology variables to take into account not 
only inflation, but also changes in patient acuity, availability 
of appropriated funds and other factors. As the department has 
noted on past occasions, the variables in the rate methodology 
must be set as a total package rather than in isolation one from 
another. If providers were to succeed in their argument, the 
result would be that rates would be increased for inflation, 
regardless of changes in patient acuity or availability of 
appropriations to fund increases. Some providers might receive 
inappropriate increases, because in light of decreased patient 
acuity, it might actually cost them less to provide services 
currently and no increase would be warranted. Further, such 
automatic rate increases might require department expenditures 
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in excess of appropriations. The department believes such 
results would be unwarranted and contrary to the purposes of the 
reimbursement system. 

Arrays and Medians Not Recalculated After Adjustment of Provider 
Costs 

The proposed amendments to ARM 46.12.1228(1) (b) and (c) are 
necessary to prevent another unintended interpretation of the 
current reimbursement rules. In setting rates for the new year 
using new base period cost information or further inflated costs 
from the same base period, the department has annually arrayed 
facility cost data to determine the median operating costs and 
statewide median average wage for purposes of determining the 
operating cost limit, operating incentive allowances and the 
direct nursing personnel cost limit. The department's 
interpretation of the reimbursement rules has consistently been 
that once these determinations have been made for the rate year, 
they are not redone until the next rate year to implement a 
specific methodology adopted for the new rate year. The 
department did not intend, and does not interpret the current 
rules to provide, that these determinations would be redone when 
the cost data for particular facilities changes based upon cost 
adjustments resulting from an audit or desk review of the 
provider's base period cost report, or for any other reason. 

The proposed amendments would clarify rather than change the 
existing rules to provide clearly that the median operating 
costs and statewide median average wage determined for a rate 
year, and the rates based upon those determinations, will be 
redetermined only when new rates are set for providers generally 
based upon new rule material. Those calculations will not be 
redetermined based upon changes in provider cost data resulting 
from cost report adjustments made after audit or desk review or 
from other causes. 

The option of forgoing the proposed clarification was not 
selected because redetermining these calculations every time 
some providers' cost data and individual rates changed would be 
unfeasible and unnecessary. If such recalculations were made, 
every provider's rate would have to be revised each time one 
provider's cost data was revised, rather than merely revising 
the rate of the particular providers with cost data changes. 
The resulting across the board rate revisions would include rate 
reductions as well as rate increases, and rate reductions could 
not be made retroactively. Cost data revisions occur 
frequently, but even if similar adjustments were made for a 
large number of providers, the changes would not have a 
significant effect on rates overall. The effects are not 
substantial enough to warrant revising the arrays and resulting 
rates each time provider cost data is revised. 
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The remaining proposed amendments in ARM 46.12.1228(2) (b) 
through (d) (iii) revise the language to improve clarity and to 
correspond to the changes made to other rule subsections. 

Cost Category Definition Clarifications 

The proposed changes to ARM 46.12.1229(2) (e), 46.12.1231(2) (c) 
and 46.12.1237(2) (b) are necessary to define more specifically 
the terms "operating costs, " "direct nursing personnel cost," 
and "property costs" for purposes of reporting cost and 
determining the related rate components. The proposed changes 
are intended to state more specifically the department's 
interpretation of the current rule, rather than to change the 
substance of the current rule. In recent cost reporting 
periods, some providers have included certain types of costs in 
incorrect cost categories on their cost reports. These errors 
often are not discovered until an audit is performed on the cost 
reports. These errors then require cost report adjustments, 
rate adjustments and overpayment recoveries. The proposed 
changes address the major areas in which errors have occurred. 
These changes are expected to eliminate a significant number of 
errors and related rate adjustment disputes. 

More specifically, the proposed changes to ARM 46.12.1229(2) (e) 
revise the definition of "operating costs" to refer specifically 
to social services, activities, insurance and taxes (other than 
employment related insurance and taxes, such as unemployment 
insurance and federal, state or FICA taxes paid for direct 
nursing personnel and that are includable as direct nursing 
personnel costs) , and to include all other allowable costs that 
are not either property or direct nursing personnel costs. The 
proposed changes to ARM 46.12.1231(2) (c) revise the definition 
of "direct nursing personnel cost" to provided more specifically 
that direct nursing personnel costs include only the allowable 
separately identifiable wages, salaries and benefits of RNs, 
LPNs, nurse aides, and to the extent engaged in actual patient 
care rather than administration, the director of nursing. 
Wages, salaries and benefits of social services and activities 
staff and any other personnel not specified in the definition 
are not direct nursing personnel cost. The proposed changes to 
ARM 46.12.1237(2) (b) revise the definition of "property costs" 
to provide specifically that property costs do not include tax 
and insurance costs, which are included specifically in the 
proposed definition of operating costs. 

These definition revisions address particular types of costs 
that providers have tended to misclassify. Although the 
department believes the current rules are the same in substance, 
providers have nonetheless misclassified costs. Particularly in 
the case of social services and activities costs, it tends to be 
advantageous for providers to classify these costs as direct 
nursing personnel costs rather than operating costs, because the 

8-4/30/98 MAR Notice No. 37-95 



-1115-

nursing cost limits are higher and because lower operating costs 
may result in an incentive payment to the provider. The 
department previously sent letters to providers advising them of 
the correct categories that these costs should be reported in 
and how they will be used for reimbursement purposes. However, 
the department believes the proposed rule changes are necessary 
to avoid any question on these issues. 

The option of forgoing the proposed changes was not selected 
because these issues have given rise to a significant number of 
disputes and the department wishes to avoid any confusion and 
disputes. The option of defining social services and activities 
costs as direct nursing personnel rather than operating costs 
was not selected because it would be inconsistent with the 
department's historical inclusion of these costs in the 
operating category, and because the higher direct nursing cost 
limits are intended to apply only to nursing services and not to 
other services. The option of including property related taxes 
and insurance as property costs rather than operating costs was 
not selected because property costs are intended to include only 
capital related property costs, rather than operational costs 
like taxes and insurance. 

Elimination of Separate Reimbursement for Nurse Aide Competency 
Testing 

The department proposes to amend ARM 46.12.1235 to eliminate the 
separate reimbursement for the costs of nurse aide competency 
evaluation. After the requirement to reimburse for nurse aide 
competency evaluation costs was enacted in federal law, the 
department adopted a payment mechanism that was separate from 
the per diem rate because the per diem rate was based upon 
facility cost reports that did not contain these costs. Since 
adoption of this payment mechanism, more than sufficient time 
has passed to assure that the testing costs are now contained in 
base period cost reports and these costs are being reimbursed 
through the per diem rate. This separate testing cost 
reimbursement is therefore duplicate recognition and payment for 
these costs. The proposed changes are necessary to eliminate 
this duplicate reimbursement. The option of continuing the 
separate payment was not selected because it would allow 
unnecessary and wasteful duplicate reimbursement of nurse aide 
testing costs. 

"Change in Provider• Clarification 

The department proposes to revise ARM 46.12.1241(3) (b) (i) to 
make it clear that a "person" includes a corporation for 
purposes of the change in provider rule. The department 
interprets the current rule to include corporations in the term 
"person,• but believes that the proposed change will eliminate 
any possible ambiguity on this point. Many of the potential 
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change in provider scenarios reviewed by the department involve 
corporate reorganizations in which there are multiple layers of 
parent and subsidiary corporations. In this context, the 
related party definition would be too narrow if "person" did not 
include corporations that own other corporations. The result 
would be that many corporate reorganizations would be considered 
to be a change in provider under the rule, even though there is 
no substantial change in ownership or control of the facility or 
business. This proposed change is necessary to assure that the 
rule is interpreted in accordance with the department's intent. 
The option of not including a corporation as a person under the 
rule was not selected because it would result in applying change 
in provider requirements to situations where there is no 
substantial change in ownership or control of the facility or 
business, triggering significant additional requirements on the 
provider and triggering a rate change where none is necessary 
or appropriate. The proposed change to ARM 46.12.1241(3) (b) (ii) 
is necessary to insert the word "or" that was inadvertently 
omitted in drafting of the current rule. Only one of the three 
subsections (3) (b) (i) through (iii) need be met to constitute a 
"related party" under the rule. 

Deletion of Reference to Long Term Care Specialist 

The proposed change in ARM 46.12.1251(4) (e) is necessary to 
remove the outmoded reference to "long term care specialist." 
Preadmission screening determinations for nursing facility 
residents are no longer completed by department long term care 
specialists. These screening determinations are now performed 
under a contract with an outside agent of the department. This 
change is necessary to correctly describe the required screening 
determination. The option of forgoing the proposed revision was 
not selected because it would lead to misdirected requests for 
screening determinations. 

Allowable Cost Rule Revisions 

The proposed changes to ARM 46.12.1258(3) (b) (v) and the addition 
of ( 3) (b) (vi) are necessary to update the material that is 
adopted and incorporated by reference. For ownership changes 
occurring after December 1, 1997, the incorporated material has 
been superseded by an amendment to the incorporated federal 
statute, section 1861 (v) (1) (O) of the Social Security Act, 
enacted as part of the Balanced Budget Act of 1997, P.L. 105-33 
(BBA). The federal law change revises the medicare allowable 
cost limits concerning an increase in capital costs based upon 
a change in ownership which takes place on or after December 1, 
1997. Medicare has adopted a regulation implementing this 
statutory amendment relating to allowable costs and setting a 
limit on the value of depreciable assets that may be recognized 
in establishing an appropriate allowance for depreciation and 
for interest on capital indebtedness after a change of ownership 
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that occurs on or after December 1, 1997. ~ 63 Fed. Reg. 1379 
(Jan. 9, 1998). In addition, BBA repealed the provisions of 
section 1902 (a) (13) of the Social Security Act that are 
incorporated in (3) (b) (v). For ownership changes occurring on 
or after December 1, 1997, the department proposes to adopt and 
incorporate the amended federal statute for purposes of 
consistency with the medicare program and to follow these 
updated limits which will be more effective at assuring that 
only reasonable costs are allowed. The department did not 
select the option of not adopting the updated federal provision 
because it believes the amended federal provision will be more 
effective in assuring that only reasonable costs are allowed, 
and because using a different provision than medicare would 
require use of different cost report information for the two 
programs, increasing the paperwork requirements for the program. 
The current rule will continue to apply with respect to 
ownership changes occurring from July 18, 1984 until December 1, 
1997. The wording of (3) (b) (v) is revised for clarity and 
compliance with incorporation requirements. 

The proposed revisions to ARM 46.12.1258(1) and (2) (a) are 
necessary to revise the terminology for purposes of consistency 
and clarity. The current rule uses the terms "includable" and 
"reportable" but does not define these terms. The terms were 
intended to be interchangeable with the term "allowable,• and 
the department is removing "includable" and "reportable," and 
replacing them with the term allowable, which is undefined in 
the rule. 

Cost Reporting Forms and Categories 

The proposed changes to ARM 46.12.1260(4) through (4) (a) (ii) 
are necessary to assure that providers report particular 
categories of costs in the proper cost report categories and in 
accordance with applicable Medicaid requirements. The changes 
will help to assure that costs are reported in the correct 
category for purposes of setting the separate rate components 
and applying the component limits. The proposed amendments add 
language requiring that costs be reported on the Medicaid 
expense statement form in the category designated on the form or 
that most closely relates to the cost, and that, in reporting 
the costs on worksheet A of the medicare cost report form, costs 
are reported in the worksheet A category that corresponds to the 
Medicaid expense statement category. The department's cost 
report instructions will specifically designate the worksheet A 
lines that correspond to the particular expense statement 
categories for the particular cost report form used by the 
provider. 

The department's cost report instructions currently indicate 
that providers should report costs on Worksheet A in the 
category that corresponds to the expense statement category, but 
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providers have not routinely or uniformly done so, increasing 
the chances that costs may not be included in the proper 
component category for ratesetting purposes. While this has not 
in the department's view been significant enough to undermine 
functioning or effectiveness of the component median or limit 
calculations, it has caused problems and litigation. The 
department is proposing these rule changes to instruct providers 
that Worksheet A must correspond to the Medicaid expense 
statement. Proposed subsection (4) (a) (ii) indicates that the 
applicable medicare or Medicaid cost report instructions must be 
followed, but that in the event of a conflict between medicare 
and Medicaid requirements, Medicaid requirements will control. 
For example, if medicare allows a certain cost but Medicaid does 
not, the medicare form must be prepared without including the 
cost unallowable under Medicaid requirements. 

The department believes that the option of forgoing these rule 
changes is unacceptable. The department anticipates that with 
the repeal of the Boren Amendment, providers will look to other 
aspects of the reimbursement system and rules for issue upon 
which to challenge department rates. One of the areas in which 
the department anticipates increasing challenges is in the area 
of cost reporting, as providers seek to maximize reimbursement 
through shifting costs to the most advantageous component 
category. In addition, recent challenges to audit adjustments 
and resulting rate adjustments demonstrate that improved clarity 
can help to avoid disputes and litigation. 

Utilization Control and Inspection of Care Updates 

The proposed changes to ARM 46.12.1265(1) are necessary to 
update the incorporation by reference of federal regulations 
regarding utilization control procedures. Since adoption of the 
current rule, 42 CFR 456 subpart E has been repealed, and only 
subpart F remains. Under previous law, federal law included 
separate standards for skilled nursing care and intermediate 
nursing care, but that distinction has been eliminated for 
Medicaid program purposes and a single nursing facility category 
now applies. The regulations at 42 CFR 456 subpart F specify 
the applicable utilization control procedures for nursing 
facility services. The proposed changes are necessary to 
reflect the applicable regulations. The options of not 
correcting these references or of incorporating different 
standards were not selected because federal law requires that 
these particular standards be followed and it is necessary to 
reference the correct standards. 

The proposed elimination of ARM 46.12.1265(2) is necessary 
because the federal requirement for inspections of care in 
intermediate care facilities for the mentally retarded have been 
repealed from federal law. See section 4751 of the Balanced 
Budget Act of 1997 (BBA) . Therefore, the underlying federal 
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statutory authority for the incorporated federal regulations no 
longer exists and the regulations are no longer applicable. The 
option of adopting an alternate set of procedures for assessing 
qua 1 i ty of care was not selected because quality of care in 
these facilities is being evaluated through the survey and 
certification process, and addition of another process here 
would be redundant. 

Correction of Numbering Errors 

The proposed amendments to ARM 46.12.1222 and to 46.12.1245 are 
necessary to correct a numbering error that exists in the 
current rule. When ARM 46.12.1222 was amended in January 1996, 
former ARM 46.12.1222(3) was removed. Subsections (4) through 
(13) were renumbered as (3) through (12), but subsections (14) 
through (20) were not renumbered. ~MAR notice number 37-49. 
The result is that there the numbering of the current rule 
subsections skips from (12) to (14). In addition, internal 
references to former subsection (13) must be changed to refer to 
the correct subsection (12) . The option of not correcting this 
numbering error was not selected because the current references 
are simply incorrect and would lead to confusion. 

The proposed amendment to ARM 46 .12.1246 ( 1) is necessary to 
correct an error in numbering. In the current rule, subsection 
(1) (n) is followed by a subsection (i). This subsection was 
intended to be the next item in the series (a) through (n), 
rather than a subsection under (n) . This change is necessary to 
reflect the intent of the rule and to avoid confusion in this 
rule section. The option of forgoing the proposed correction 
was not selected because the current rule numbering is incorrect 
and could lead to confusion as to whether subsection (i) 
modifies only (n) or whether it is another item in addition to 
(a) through (n) . 

Updating of Department and Division Names 

The proposed update of the department and division names 
contained in current ARM 46.12.1232(1), 46.12.1254, 
46.12.1258(2) and (3) (b) (v), 46.12.1260 and 46.12.1265(1) 
correct the current references to the former department and 
division names, so that the current department and division 
names are specified. The option of not correcting these 
references or of using other references was not selected because 
use of the current references is likely to lead to confusion and 
any other references would be incorrect. Under the current 
references, requests for incorporated materials and other bed 
hold approval requests might not be received by the proper 
division, leading to confusion and delayed responses. Similar 
incorrect references in ARM 46.12.1268 are not being corrected 
here because that rule section will be affected by proposed rule 
changes that the department expects to propose in a separate 
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notice in the near future. 

4. The proposed changes will become effective and will 
apply to nursing facility services provided on or after July 1, 
1998. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-421, no later than May 
28. 1998. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

6. The Off ice of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Director, PubiiHealth and 
Human Services 

Certified to the Secretary of State April 20, 1998. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of the Proposed ) 
Adoption of Rules Implementing) 
Senate Bill 390 (Electric ) 
Utility Industry Restructuring) 
and Customer Choice Act, ) 
Title 69, chapter 8, (MCA)), ) 
Pertaining to Electricity ) 
Supplier Licensing, Reporting ) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF ELECTRICITY SUPPLIER 
LICENSING AND REPORTING RULES 

1. On May 20, 1998 at 2:00 p.m. in the Bollinger Room, 
Public Service Commission Offices, 1701 Prospect Ave., Helena, 
Montana, the Montana Public Service Commission (Commission) will 
conduct a hearing to consider the proposed adoption of 
electricity supplier and reporting rules. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The rules proposed to be adopted provide as follows: 

RULE I. GENERAL REQUIREMENT TO OBTAIN LICENSE TO SUPPLY 
ELECTRICITY (1) All electricity suppliers, including unregu
lated public utility affiliates, for profit affiliates of 
cooperative utilities that provide electricity supply service 
using public utility distribution facilities, market 
aggregators, marketers and brokers must file an application and 
receive a license from the public service commission before 
selling or offering to sell electricity to consumers in the 
state of Montana. An application must include a certificate of 
service showing that the application was sent to each distribu
tion services provider on a list of providers created and 
maintained by the commission. The commission will issue a 
license within 30 days of receipt of a complete application. 
The commission may reject an application deemed incomplete or 
inadequate, and issue an order specifying the deficiencies of 
the application and, if practical, identify alternative ways to 
overcome deficiencies. 
AUTH: 69-8-403, MCA IMP: 69-8-404, MCA 

RULE II. CONTENTS OF APPLICATION FOR LICENSE TO SUPPLY 
ELECTRICITY (1) Except as provided for in (2) and 
(3), an applicant shall include the following information in an 
application for a license to supply electricity: 
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(a) complete business name of the applicant, and all names 
that may be used when marketing electricity supply services to 
consumers; 

(b) complete street and mailing address of the applicant's 
principal office; 

(c) if intending to serve or solicit residential or 
commercial (under 20 KW) consumers, the address and direct, 
toll-free phone number of the department or office that should 
be contacted by consumers regarding supply; 

(d) the name of a regulatory contact who should be con
tacted regarding the application, and the address, direct phone 
number, fax number and e-mail address of that person; 

(e) the name and business address of all applicant's 
officers and directors, partners, or other similar officials, 
and a statement that neither the applicant, nor any of its 
officers and directors, partners or other similar officials are 
currently in violation of, and within the past three years have 
not violated, any state or federal consumer protection laws or 
rules; 

(f) descriptions of the activities and purposes of appli
cant, including: 

(i) customer segments which applicant intends to serve or 
solicit (e.g., residential, commercial, industrial); 

(ii) products offered to each customer segment; and 
(iii) geographic areas, including a list of Montana cities, 

in which applicant intends to provide service or solicit 
customers; 

(g) a list of affiliates, a corporate organization diagram, 
a description of each affiliate's activities and purposes, a 
description, including location, of any distribution facilities 
owned or operated by the affiliate and a statement on whether 
the facilities are open and accessible on a nondiscriminatory 
basis to all electricity suppliers; 

(h) the state(s) under which applicant is organized, the 
form(s) of organization (corporation, partnership, association, 
firm, individual, etc.), the date of organization and duration, 
and a list of states where applicant is currently licensed or 
registered to provide electricity supply; 

(i) a complete description of principal property owned by 
the applicant and the scope of its operations; 

(j) verification that the applicant has obtained or will 
obtain generation capacity, power purchases and transmission 
rights sufficient to deliver subscribed retail electricity 
services with a 10 percent reserve margin; 

(k) demonstration of applicant's financial integrity 
through one of the following: 

(i) a long term bond (or other senior debt) rating of BBB- 1 

or equivalent rating, obtained in one of the following ways: 
(A) the rating must be determined by Standard & Poors or 

another recognized U.S. or Canadian debt rating service, or 
(B) the applicant may, at its own expense, obtain a private 

rating from a recognized debt rating service, or request that an 
independent accountant or financial advisor, mutually acceptable 
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to the commission and the applicant, prepare an equivalent 
evaluation based on the financial rating methodology, criteria, 
and ratios for the industry as published by the above rating 
agencies from time to time; 

(ii) two years of audited financial statements; or 
(iii) a performance bond in an amount sufficient to cover 

the supplier's maximum level service obligations for a period of 
12 months; 

(1) most recent annual report to shareholders; and 
(m) copies of standard forms or contracts used to provide 

service to residential and commercial (under 20 KW) customers. 
(2) An electricity supply broker not taking title to 

electricity supplies but acting as an agent or intermediary in 
the sale or purchase of electricity shall include the following 
information in an application to supply electricity: 

(a) complete name of the applicant, and all names that may 
be used when marketing brokering services; 

(b) complete street and mailing address of the applicant's 
principal office; 

(c) the name of the person to contact regarding the 
application, and the address, direct phone number, fax number 
and e-mail address of that person; 

(d) descriptions of the activities and purposes of appli
cant, including: 

(i) customer segments which applicant intends to serve or 
solicit (e.g., residential, commercial, industrial); 

(ii) products offered to each customer segment; and 
(iii) geographic areas, including a list of Montana cities, 

in which applicant intends to provide service or solicit 
customers; 

(e) a list of affiliates, a corporate organization diagram, 
a description of each affiliate's activities and purposes and 
any distribution facilities owned or operated by the affiliate 
and a statement on whether the facilities are open and accessi
ble on a nondiscriminatory basis to all electricity suppliers; 
and 

(f) a description of all ownership interests in any 
supplier operations. 

(3) A broker or marketer obtaining a license pursuant to 
(2) of this rule may not sell retail electricity 
supplies in the state of Montana, be an aggregator or engage in 
market aggregation unless it has submitted the information 
listed in (1) of this rule and the commission has 
determined the information to be complete and adequate. 
AUTH: 69-8-403, MCA IMP: 69-8-404, MCA 

RULE III. ELECTRONIC REGISTRATION (1) Licensed electricity 
suppliers must complete and maintain an electronic registration 
form on the commission • s internet web site as a condition of 
rema1n1ng licensed. Licensed suppliers must provide the 
following information electronically: 

(a) the complete business name of the applicant, and all 
names that may be used when marketing electricity supply or 
brokering services to consumers; 
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(b) the complete street and mailing address of the appli
cant's principal office; 

(c) the name, address, direct phone number, fax number and 
e-mail address of a regulatory contact person; 

(d) a customer service telephone number, which must be 
toll-free if the supplier serves or solicits residential and 
commercial (under 20 KW) customers; 

(e) descriptions of: (i) customer segments served (e.g., 
residential, commercial, industrial) ; and ( iil principal 
geographic areas, including a list of Montana cities, where 
products are offered, by customer segment; and 

(f) if serving or soliciting residential and commercial 
(under 20 KW) customers, a description of, and prices for, the 
standard service offer. 
AUTH: 69-8-403, MCA IMP: 69-8-404, MCA 

RULE IV. ANNUAL REPORTS ( 1) On an annual basis on or 
before August 1, or more frequently if the commission so orders, 
licensed electricity suppliers must update the information 
required under Rule II and file reports containing the following 
information for the previous 12 month period ending June 30: 

(a) a descriptive list of all products and services offered 
to residential and commercial (under 20 KW) customers; 

(b) a table with market areas, such as cities or counties, 
listed on one axis and the services identified in (a) 
on the other. Each cell in the table must contain: (i) the date 
on which the product or service was first offered; (ii) the 
average number of residential and commercial (under 20 KW) 
subscribers; and (iii) total sales in units and revenues, broken 
down by residential and commercial (under 20 KW); 

(c) the number of times distribution companies had to 
provide emergency supply service for the reporting supplier; 

(d) total number of residential and commercial (under 20 
KW) subscribers; number and average term of residential and 
commercial (under 20 KW) customer service contracts processed 
during the reporting period; 

(e) a description of purchases, leases, billings and other 
contracts, and the services involved; 

(f) a schedule of price changes and discounts by date; and 
(g) a list of principal facilities, and their capacities, 

owned, sold or leased to, or acquired from, others; 
(2) A supplier may request a protective order for informa

tion provided in (1) (a) through (g). 
AUTH : 69-8-403, MCA IMP: 69-8-404, MCA 

RULE V. STANDARD SERVICE OFFER ( 1) Licensed suppliers 
serving residential and commercial (under 20 KW) customers must, 
maintain a standard service offer characterized by: 

(a) a month-to-month service contract that the consumer may 
terminate at the end of any billing cycle after providing the 
supplier at least 14 days notice; and 

(b) fixed prices per kilowatt-hour of consumption, subject 
to (2) through (4). 

(2) Standard service offer prices may vary by season and 
for consumption blocks of at least 400 kilowatt-hours. 

8-4/30/98 MAR Notice No. 38-2-141 



-1125-

(3) The standard service offer may include a budget/fixed 
monthly bill arrangement so long as the historical average 
consumption used to compute the customer' a bill amount is 
prominently identified and explained on the monthly bill. 

(4) Licensed suppliers may modify the price(s) and struc
ture of their standard service offers, within the framework set 
forth in this rule, at any time by updating the supplier's 
electronic registration information. 

(5) Licensed suppliers serving residential and commercial 
(under 20 KW) customers may offer other services to these 
customer segments, in addition to the standard service offer. 
AUTJJ: 69-8-403, MCA IMP: 69-8-404, MCA 

RULE VI. SERVICE CONTRACT (1) All rates, terms and 
conditions for supply service must be provided to a retail 
consumer in a service contract, written in plain language. The 
service contract must be signed by the consumer and returned to 
the supplier before any service is provided. For residential 
and commercial (under 20 KW) electricity consumers, and for 
residential and commercial (under 500 dkt or mcf per yedr} 
natural gas consumers, the front page of a service contract 
shall prominently and clearly disclose: 

(a) the term of the contract; 
(b) the effective price of supply service, as follows: 
(i) for electricity supply service, in cents per kilowatt

hour for various levels of consumption typical for the con
sumer's customer segment; 

(ii) for natural gas supply service, in price per dkt or 
mcf for various levels of consumption typical for the consumer's 
customer segment; 

(c) whether the price is fixed or variable and, if vari
able, a general description of the potential range and possible 
causes of price variations; 

(d) the amount of any late payment penalties and an 
explanation of when they apply; and 

(e) an explanation of conditions under which the supplier 
will terminate the supply agreement. 

(2) All customer or miscellaneous surcharges must be 
prominently identified and explained in the service contract. 

(3) No supplier, distribution service provider, transmis
sion service provider, system services provider, energy service 
provider, metering service provider, billing service provider, 
or other company or individual involved in the sale or delivery 
of electricity or natural gas, may disclose individual consumer 
information to others without prior written consent from the 
consumer except as provided by commission rule or order. 

(4) Residential and commercial (under 20 KW or 500 dkt per 
year) consumers shall have a 45-day grace period from the time 
of entering into a service contract to notify the supplier of 
termination of the contract without incurring liability for 
supply services not consumed or taken under the contract. 

(5} A consumer may terminate a service contract without 
incurring liability for supply services not consumed or taken 
under the contract by notifying the supplier that the consumer 
is relocating outside the geographic area served by the sup-
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plier, or is moving to a location where the consumer is not 
responsible for payment of the service consumed. 

(6) A supplier must notify its customers, the commission 
and the distribution companies in writing at least 30 days prior 
to ceasing business under an existing license or terminating 
service to an entire customer segment. AUTH: 69-8-403, MCA 
IMP: 69-8-404, 69-8-408, 69-8-409, 69-8-410, MCA 

4. Rationale: Senate Bill 390 (1997) ("Electric Utility 
Industry Restructuring and Customer Choice Act"), passed by the 
Montana State Legislature and codified at Title 69, Chapter 8, 
Montana Code Annotated, requires the Commission to license 
electricity suppliers and to promulgate rules to implement 
licensing and related provisions. Customers with loads greater 
than 1, 000 kilowatts and/or loads of the same customer with 
individual loads at a meter greater than 300 kilowatts that 
aggregate to 1,000 kilowatts or more are entitled to choice of 
electricity supplier on July 1, 1998. The Commission must be 
prepared to license electricity suppliers as quickly as possi
ble, to implement Senate Bill 390. Later rule-makings will 
address other issues necessary to implement the act. 

The Commission has put proposed draft rules on electricity 
supplier licensing and reporting out to a substantial number of 
interested parties for input, discussion and comment in two 
separate notices, first on November 7, 1997 then on March 20, 
1998. The Commission's March 20, 1998 proposed draft rules 
respond to comments received on the November 7, 1997 proposed 
draft rules and explain the Commission's rationale. The 
Commission has taken into consideration the comments of inter
ested persons in the present notice. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed adoption, either orally or in 
writing, at the hearing. Written data, views, or arguments 
(original and 13 copies) may also be submitted to Denise 
Peterson, Public Service Commission, Legal Division, 1701 
Prospect Avenue, P.O. Box 202601, Helena, Montana 59620-2601, no 
la~er than Tues~ay, May 28, 1998. (PLEASE NOTE: When filing 
wr1tten data, v1ews, or arguments pursuant to this notice please 
reference "Docket No. L-97.8.6-RUL.") 

6. Anyone needing an accommodation for a physical 
hearing or sight impairment in order to attend or participate i~ 
the hearing should contact the PSC at (406) 444-6199 at least 
one week before the date of the hearing. The PSC will make 
every effort to accommodate individual impairments. 

7. The Montana Consumer Counsel, 616 Helena Avenue, P.O. 
Box_ 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
ava1lable and may be contacted to represent consumer interests 
in this matter. 
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8. Both bill sponsor notice requirements of section 2-4-
302, MCA, apply and have been complied with. 

9. The Public Service Commission maintains a list of 
persons interested in Commission rulemaking proceedings and the 
subject or subjects in which each person on the list is inter
ested. Any person wishing to be on the list must make a written 
request to the Commission, providing a name, address and 
description of the subject or subjects in which the person is 
interested. Direct the request to the Public Service Commis
sion, Legal Division, 1701 Prospect Avenue, P.O. Box 202601, 
Helena, Montana 59620~2601. In addition, persons may be placed 
on the list by completing a request form at any rules hearing 
held by the Public Service Commission. 

CERTIFIED TO THE SECRETARY OF STATE APRIL 20, 1998. 

~b~Mr:-~c~gh 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE PROPOSED 
AMENDMENT of ARM 42.20.160, 
42.20.161, 42.20.162, 
42.20.165, 42.20.167, and 
42.20.168 relating to Forest 
Classification and Appraisal 
for Property Tax 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 

1. On May 22, 1998, at 10:00 a.m., a public hearing will be 
held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the proposed 
amendments to ARM 42.20.160, 42.20.161, 42.20.162, 42.20.165, 
42.20.167, and 42.20.168, relating to Forest Classification and 
Appraisal for Property Tax. 

2. The rules as proposed to be amended provide as follows: 

42.20.160 FOREST LAND ASSESSMENT (1) Effective January 
1, 1994, the department of revenue shall assess land as forest 
lands according to the following basic determinations. 

(a) Forest lands are: 
(i) Remains the same. 
(ii) land which is producing timber ~ or land in 

which the trees have been removed by man through harvest, 
including clearcuts, or by natural disaster, including but not 
limited to fire; 

(iii) lana that has a aeaieatea tlSe eoiaeReea b'f a 
statement sf inteHt by the ewner fer the eventttal harvest of 
timeeJC, ana 

(4viii) land which is not classified as nonforest land. &r 
Nonforest land is used for agricultural, nonqualifying 
agricultural, industrial, commercial or residential purposes. 

AUTH: Sec. 15··44-105, MCA; IMP: Sec. 15-44-101, 15-44-102 
and 15-44-103, MCA 

42.20.161 FOREST LAND CLASSIFICATION DEFINITIONS 
(1) Effective January 1, 1994, the department of revenue 

shall use the following definitions to determine forest land 
classification and the productive capacity of land to grow 
timber: 

(a) and (b) remain the same. 
(c) For purposes of determining the 15-acre forest land 

ownership criteria identified in 15-44-102, MCA. 'P!;_he term 
"contiguous land" means land that touches or shares a common 
boundary or that would have shared or touched a common boundary 
had the lands not been separated by rivers and streams, county 
boundaries, local taxing jurisdiction boundaries, roads, 
highways, power lines and railroads. For purposes of 
determining forest land classification. that land must be 
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uninterrupted forest land that meets the reguirements of ARM 
42.20.160 and is unbroken by nonforest land. 

(d) through (1) remain the same. 
(m) The term "nonforest land" means land which is at least 

120 feet in width and at least 5 acres in size which does not 
meet the reguirements of ARM 42.20. 160. Non forest land can 
include rivers and streams. roads. highways, power lines, and 
railroads, 

A!ITH: Sec. 15-44-105, MCA; IMP: Sec. 15-44-101, 15-44-102 
and 15-44-103, MCA 

42.20.162 EXCEPTIONS TO FOREST LAND ASSESSMENT 
(1) Effective January 1, 1994, the following land shall 

not be classified and assessed as forest land: 
(a) land that is incapable of yielding eommeYeially 

maY)teeable wood products because of adverse site conditions or 
which are so physically inaccessible as to be unavailable 
eeenemieally now or prospectively; 

(b) through (d) remain the same. 
AUTH: Sec. 15-44-105, MCA; IMP: Sec. 15-44-101, 15-44-102 

and 15-44-103, MCA 

42.20.165 FOREST LAND ELIGIBILITY- GENERAL PRINCIPLES 
(1) remains the same. 
(2) The property owner of record or the owner's agent must 

provide proof of eligibility on an application form prescribed 
by the department. 

(a) Forest land application forms shall be available at 
each county appraisal/assessment office. Applications must be 
submitted to the ~ appraisal/assessment office in the 
county which the property resides prior to March 1 of the year 
for which the reclassification is being sought or within ~ lQ 
days after receiving the notice of classification and appraisal 
from the department eein~ netifiea of a elaeeifieation ehan~e, 
whichever is later. 

(b) through (d) remain the same. 
(3) All terms and classification procedures pertaining to 

forest lands are defined in ARM 42.20.160, 42.20.161, 42.20.162, 
42.20.163. 42.20.164, 42.20.166, 42.20.167, 42.20.168, 
42.20.169, and 42.20.170 and the "Forest Productivity 
Classification Manual" as compiled by the property assessment 
division of the department of revenue. 

AUTH: Sec. 15-1-201 and 15-44-105, MCA; IMP, Sec. 15-44-
101, 15-44-102, 15-44-103, and 15-44-104, MCA 

42.20.167 FOREST LAND VALUATION FORMULA (1) through (7) 
remain the same. 

(8) The capitalization rate is the annual average interest 
rate on agricultural loans as reported by the fcaeYal lane han){ 
northwest farm credit services. agricultural credit association 
of Spokane, Washington, plus the effective tax rate. 

(9) Remains the same. 
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AUTH: Sec. 15-1-201 and 15-44-105, MCA; l.Mf: Sec. 15-44-
101, 15-44-102, 15-44-103, and 15-44-104, MCA 

42.20.168 FOREST COSTS (1) The determination of forest 
costs in ARM 42.20.167 ('I) (13) (,) shall ae eased tipeH :represent 
the average costs enpenses for reforestation. fire assessment, 
13r~:~sh eent£el slash disposal, timber stand improvement, timber 
harvest, forest practices, and management administration in 
eenes 1 ana 2 enlj, timber sale, ana administrative overhead as 
determined by the department ef naHt£91 res~mrees and 
eensenatien (miRC) over the base period specified in ARM 
42.2 o. 167. Fer ferest lanei 1alHatien eene 1, the alle .. aale 
e)fpenses .. ill ae these ealeHlatea ay the DNRC ne£th~mst land 
effiee in Kalispell. Fer forest land val~:~atien eene 2, the 
alle .. able eJEpenses ••dll be these ealeulated ey the ~mRC 
se~:~tho~est lana effiee in llisset:tla. Fer forest land "alHal:ien 
i!eneo 3, 4, anei 5, the allmmale eJEpenses •,dll be these 
ealeulateei ey the DNRC central lanei effiee in Iklena. Forest 
costs. with the exception of the hazard reduction and management 
cost. are calculated from the actual expenditures for those 
activities conducted by the department of natural resources and 
conservation. division of forestry (DNRC-DOF). The average 
forest cost in each forest valuation zone is derived from DOF 
land management areas. The hazard reduction cost will be the 
average fire assessment fee the DOF charges landowners. The 
management cost is 3 percent of the gross timber income in each 
valuation zone. Those costs shall be deducted from the per acre 
gross timber income. 

AUTH: Sec. 15-1-201 and 15-44-105, MCA; IMP: Sec. 15-44-
101, 15-44-102, 15-44-103, and 15-44-104, MCA 

3. The department is proposing these amendments to clarify 
changes made by the 1997 legislature. 

APJ-1 42.20.160(1) (a) (ii) as amended clarifies the premise that 
harvested forest lands are classified as forest land. The 
current statement is confusing to the public and tax appeal 
boards. 

The elimination of the current wording in ARM 
42.2J.l60(l)(a)(iii) corrplies with changes made by the 1997 
legislature. The 1997 legislature eliminated any reference to 
the statement, "intent to eventually harvest timber". The 
proposed language in ARM 42.20.160(1) (a) (iii) will help clarify the 
definition of forest land and explain what uses occur on 
nonforest lands. 

ARM 42.20.161 amendments are proposed to clarify the term 
for contiguous forest land versus contiguous parcels of land. 
According to the State Tax Appeal Board, the department's 
classification procedures for contiguous forest land do not 
correspond to the current definition. 

Amendments to ARM 42.20.162(1) clarify a definition which 
is currently broad and open to interpretation. 

Amendments to ARM 42.20. 165 are necessary to bring this 
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rule into compliance with procedures used in the informal review 
process. The 1995 legislature extended the time period 
taxpayers may informally seek appraisal resolutions from 15 days 
to 30 after receipt of their property assessment. The first 
amendment brings the forest land application deadline into 
conformance with the deadlines used in the AB-26 (informal 
review) process. The second amendment expands the ability of 
taxpayers to file a forest land application. 

Amendments to ARM 42.20.165(3) expands the reference for 
forest terms and classification procedures to include all the 
department's forest land administrative rules. 

The Amendments to ARM 42.20.167(8) comply with changes made 
by the 1997 legislature. 

The Amendments to ARM 42.20.168(1) comply with changes the 
department made in the computation of forest valuation schedules 
found in ARM 42.20.170. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May 29, 1998. 
5. cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

6. All parties interested in receiving notification of any 
change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section 4 
above. 

CLEO ANDERSON 
Rule Reviewer 

~so~ 
D1rect r of Revenue 

Certified to Secretary of State April 20, 1998 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.11.301 and 42.11.303 
and the ADOPTION of NEW RULES 
I through V relating to 
Commissions Earned by Agents 
Operating Liquor Stores in 
Montana 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 
AND ADOPTION 

1. On May 20, 1998, at 10:00 a.m., a public hearing will 
be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment and 
adoption to rules relating to commissions earned by agents 
operating liquor stores in Montana. The department proposes to 
amend ARM 42.11.301 and 42.11.303. It also proposes to adopt 
new rules I through V. 

2. The rules as proposed to be amended provide as follows: 

42 .11. 301 DEFINITIONS -f-:1+ As used in this subchapter, 
the following definitions apply: 

-+a+ ill "Agency store" means a ~ liquor store operated 
by an agent. 

-#>t- .ill "Agent" means a person, partnership, or corporation 
that markets liquor on a commission basis under an agency 
agreement with the department and provides all the resources, 
including personnel and store premises, needed to market liquor 
under the agreement e>~:eepE the liEJHer !'>reEluet, wfiiefi is o•med ey 
tfie de!3artment until l'>urefiased Bi a customer. 

(3) "Average commission percentage" means the simple 
average of the commission percentage of agents with similar 
sales volumes. This percentage is calculated by adding the 
commission percentages of all agents with similar sales volumes 
and dividing by the number of agents with similar sales volumes. 

(4) "Calender year" means January 1 through December 31. w l2.l "Community boundary" means: 
t+t lsl in the case of an incorporated city or town, the 

city or town limits; 
~ lQl in other communities, the generally recognized and 

commonly accepted outer edge of the community. 
(§) "Gross Sales" means an agency liguor store's purchase 

price plus agency discount plus agency commission. 
~ J.1l "Liquor" includes ~ fortified wine when the 

alcoholic beverage code permits the department to distribute 
~ fortified wine to an~ ~ liquor store. 

-fe.}. ill "Minimum qualified petitioners" means the number of 
adults who reside in the community which number equals 5% of the 
community population as determined in the most recently 
available census estimate for the community or 20 ~dults who 
reside in the community if 5% of the community population is 
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less than 20. 
-t# ..UU. "New ~ agency liquor store" means, an ~ 
~ liquor store that begins operation in a community that 
has not had all ~ agency liquor store in operation for one or 
more years. 

(10) "Sales Band" means a group of agents with similar 
sales volumes . 

.f<i+ "State lifJ:t:lor store" iHeluees a§efwy stores aHa lifJ:uor 
stores operates by state employees. 

~llll Other words and phrases used in these rules shall 
have the meaning ascribed to them in the Montana Alcoholic 
Beverage Code, as amended, and if not defined therein have their 
usual and customary meaning. 

AUTH: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA 

42.11.305 OPENING A NEW~ AGENCY LIQUOR STORE 
(1) The number of ~ agency liquor stores that may be 

located in a community will vary with the liters ef liqt:tor sola 
population in a community aHHually. If there is RO history of 
liqt:ter sales for a eommuRit], the eepartment ;:ill estimate the 
liter sales basea oR eHperieHee ,,,itk eemmuRities tkat have 
eimilar pepulatio:n siees. The number of stores that may be 
located in a community per liter volume ie as folle;:s. may vary 
as prescribed in 16-2-109, MCA. 

(a) 5 stores for 939,999 liters or mere annt:tally, 
(b) 4 stores fer 690,990 to 929,999 liters af!At:tally, 
(e) 3 stores for 439,999 to 679,999 liters anRually, 
(a) 2 stereo fer 189,909 to 429,999 liters aARually,-frf!d 
(e) 1 store fer lees thaR 189,990 liters annually. 

--~-(2) A new~~ liquor store will be operated by an 
agent uRless operation by state employees would be lees 
enf!ensh·e to the eepartmeflt, 

(3) The department will conduct a public hearing to open 
a new agency store in a community when all of the following 
conditions are met: 

(a) The department receives a petition signed by at least 
the minimum qualified petitioners to open an agency store in the 
community. The petition must clearly state that its purpose is 
to have the department open a ~ liquor store in the 
community which will be operated by an agent under contract with 
the department. The petition must show the printed name, 
mailing address and signature of each person signing the 
petition. 

(b) The department receives a letter from a person willing 
to submit a proposal or bid to operate an agency store in the 
community. This person must control or expect to control a 
building in the community that could be used as the agency store 
location. 

(c) The number of &ta-t-e agency liquor stores currently 
operating in the community does not exceed the limit in (1) . 

(d) The nearest community with an operating ~ agency 
liquor store is more than 35 miles as measured from the nearest 
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community boundaries along the shortest route on a paved road 
between the two communities unless the new store is to be 
located in a community eligible for more than one store pursuant 
to (1). 

(e) The department has not solicited for an agent in the 
community within the previous three years. 

(f) The petition identified in (3) (a) and the letter from a 
potential agent in (3) (b) must be received within six months of 
each other. 

(4) When all of the conditions in e~eeeetieR (3) are met, 
the department will hold a public hearing in the community to 
receive comments from interested parties concerning the 
department's intention to advertise for proposals or bids for a 
1 iquor store agent. The procedures concerning the public 
hearing are: 

(a) The notice will contain the following: 
(i) the date, time and place in the community where the 

public hearing will be conducted; and 
(ii) provide the name and address of the hearing officer 

appointed by the li~ue~ di1ieioR admiRiet~ater department to 
conduct the hearing. 

(b) Notice of the public hearing will be advertised twice 
during a two-week period in the legal section of: 

(i) the nearest daily newspaper in general circulation for 
the affected area; and 

(ii) in the local community newspaper, if there is one. 
(c) The hearing will be conducted no less than 14 days but 

no more than 20 days following the last publication of the 
notice in the newspapers. 

(d) The hearing officer will preside over the hearing and 
collect the information presented by all persons. The hearing 
will be directed to the following: 

(i) whether the department should proceed with its 
intention to advertise for proposals or bids for a liquor store 
agent for the community; 

(ii) whether any limitations or restrictions on the 
location and operation of the agency should be considered; and 

(iii) whether any other issues directly related to the 
operation of the proposed store in the community or its possible 
effects on the community should be considered in the 
determination of whether to proceed with its intention to 
advertise for proposals or bids for a liquor store agent for the 
community. 

(e) Within one week following the public hearing, the 
hearing officer will submit a report to the liquor division 
administrator. This report will provide the following: 

(i) identify all of the issues raised at the hearing; 
(ii) recommend whether proceeding with the advertisement 

for proposals or bids for a liquor store agent is in the best 
interest of the state, and the community; and 

(iii) recommend whether any limitations or restrictions on 
the location and operation of the agency should be considered. 
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(f) One week following receipt of the hearing officer's 
report, the lilfl:ler Eiivisiel't aeffiinistrater department will decide 
what action will be taken in response to the hearing officer's 
recommendations. 

(5) Notice of the li~~er ai.isien aeffiinistrater·~ 
department's decision will be mailed to all parties who signed 
the petition and gave a mailing address or who attended the 
public hearing and gave a mailing address. 

(6) If the decision is to proceed with the advertisement 
for request for proposals or invitation for bids for a liquor 
store agent, the process to select an agent will be conducted in 
accordance with J'JU1 qii!.11.393 new rule V. 

(7) If no proposals or bids are received in response to a 
request for proposals or invitation for bids, or none of the 
proposals or bids received meet the minimum requirements 
specified in the request for proposals or the invitation for 
bids, the department will make no further solicitation for an 
agent in the community for three years. If the conditions in 
s~eseetiel'tB (3) and (4) are met after the three-year period, the 
department will begin the process again. However, if the 
department determines that the petition ~ required in 
s~eseetieR (3) (a) was not generated in good faith, the 
department may waive the three-year limitation. 

AUTH: Sec. 16-1-303, MCA; IMP, Sec. 16-2 .. 101 and 16-2-109, 
MCA 

3. The proposed new rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 
The rules as proposed to be adopted provide as follows: 

NEW RULE I COMMISSION PERCENTAGE REVIEW (1) The depart
ment shall review the commission percentage paid to agents 
pursuant to 16-2-101, MCA. 

(2) The department will examine agent stores with similar 
sales volumes to determine commission rate adjustments. The 
department will create guidelines for determining "similar sales 
volumes• of the agents. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA 

NEW RULE II DETERMINATION OF SIMILAR SALES VOLUMES 
(1) An agent's commission percentage may be adjusted to 

the average commission percentage of agents with similar sales 
volumes as prescribed in 16-2-101, MCA. 

(2) The department will determine sales bands for agents 
with similar sales volumes. Sales information from the two most 
recent calender years will be used when determining the sales 
bands. 

(3) The department will apply standard statistical 
measures to establish the sales bands. The agents will be 
divided into six sales bands. The sales bands will be 
proportioned using a standard bell curve. 

(4) The proposed sales bands with corresponding proposed 
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average commission rates for each band, will be made available 
to the public for comment 60 days prior to the commencement of 
the review period. 

(5) Copies of the sales bands with corresponding proposed 
average commission rates for each band, may be obtained by 
contacting the Department of Revenue, Liquor Distribution, P.O. 
1712, Helena, MT 59624-1712. 

AUTH: Sec. 16-1-303, MCA; IM£: Sec. 16-2-101, MCA 

NEW RULE III MINIMUM QUALIFICATIONS FOR COMMISSION RATE 
REVIEW (1) Agent's sales volumes can be distorted by closure 
of a business; other than for holidays, weekends, inventory, or 
other temporary closures which occur in the ordinary course of 
business. This distortion could potentially result in the agent 
being placed in a sales band which does not accurately reflect 
the agent's average sales volumes. Such misplacement of an 
agent within a sales band would also affect the average 
commission percentage determination within the band. Therefore, 
for an agent to be eligible for a commission rate, the store 
must be open for business for the entire two calender years 
preceding the review period. 

(2) To qualify for a greater than average commission under 
16-2-101 (6) (b), MCA, an agent must first qualify for a 
commission rate adjustment under 16-2-101 (6) (a), MCA. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA 

NEW RULE IV COMMISSION ADJUSTMENT ( 1) An agent's 
commission percentage will be increased to the average 
commission percentage within the sales band if that agent's 
commission percentage is less than the average in that sales 
band. 

(2) An agent's commission may be increased to a percentage 
greater than the average commission percentage within the sales 
band sufficient to yield net income similar to the agent's net 
income prior to the uncontrollable cost increase if: 

(a) the commission percentage is less than the average 
commission percentage within the relevant sales band; and 

(b) the agent meets the criteria set forth in 16-2-
101 (6) (b), MCA. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA 

NEW RULE V SELECTION OF AGENT ( 1) The agent for an 
agency liquor store will be selected according to competitive 
procedures under the Montana Procurement Act, 18-4-121 through 
18-4-407, MCA. 

(2) For stores in communities with less than 3,000 
population according to the federal bureau of the census' last 
decennial final census count: 

(a) an agent will be selected according to procedures for 
competitive sealed proposals as defined in ARM 2.5.602; and 

(b) the agent's commission will be fixed at 10% of adjusted 
gross sales. 
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(3} For stores in communities with a population of 3,000 
or more according to the federal bureau of the census' last 
decennial final census population count: 

(a} an agent will be selected according to procedures for 
competitive sealed bids as defined in ARM 2.5.601; and 

(b) the agent's commission being the percentage of 
adjusted gross sales bid by the lowest responsible and 
responsive bidder. 

AUTH: Sec. 16-1-303 MCA; IMP, Sec. 16-2-101, 16-2-109, and 
16-2-407, 18-4-303, and 18-4-304, MCA 

4. The department is proposing the amendments to ARM 
42.11.301 to further implement amendments made by the 1997 
legislature to 16-2-101, MCA. 

The amendments to ARM 42.11.303 are generally housekeeping 
amendments to correct the references from "state" liquor stores 
to "agency• liquor stores. 

New Rules I through IV reflect clarification of 16-2-101, 
MCA. Pursuant to 16-2-101, MCA, the department of revenue is 
instructed to perform liquor store commission percentage 
reviews. Subsection (6) (a} of the code provides that an a?en~'s 
commission may be increased to the "average comm1ss1on 
percentage being paid to agents with similar sales volumes." 

In order to implement this provision, the department must 
divide agents into groups which constitute similar sales 
volumes. The department must then calculate an average 
commission percentage for each group. 

The group an agent falls into may affect the average 
commission percentage that can be obtained by that agent. 
Therefore, the department believes public input in creating the 
groups and the average commission percentage is necessary. 

Other minor provisions are also addressed to help implement 
16-2-101, MCA. 

New Rule V is necessary to explain how tlle department will 
conduct selection of an agent for agency stores throughout the 
state. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May 28, 1998. 

6. 
Affairs, 
hearing. 

7. 

Cleo Anderson, Department of Revenue, Office of Legal 
has been designated to preside over and conduct the 

All parties interested in receiving notification of any 

MAR Notice No. 42-2-627 8-4/30/98 



-1138-

change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section 5 
above. 

c~ 
CLEO ANDERSON 
Rule Reviewer D~rect of Revenue 

Certified to Secretary of State April 20, 1998 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.11.244, 42.12.101, 
42.12.106, 42.12.108, 42.12. 
111, 42.12.207, 42.13,101, and 
42.13.105; ADOPTION of NEW 
RULES I through IV, and REPEAL 
of ARM 42.12.102 and 42.13.212 
relating to Liquor License 
Transfers 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS, 
ADOPTION AND REPEAL 

1. On May 27, 1998, at 10:00 a.m., a public hearing will 
be held in Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendments to ARM 
42.11.244, 42.12.101, 42.12.106, 42.12.108, 42.12.111, 
42.12.207, 42.13.101, and 42.13.105; adoption of New Rules I 
through IV; and Repeal of ARM 42.12.102 and 42.13.212 relating 
to Liquor License Transfers. 

2. The rules as proposed to be amended provide as follows: 

42.11.244 RECORDS RELATED TO SAMPLES -- DEPARTMENT EXAMI
NATIONS (1) Each registered representative shall maintain a 
permanent sample log which must contain a listing of all sample 
purchases, the name and location of each recipient, and the date 
the sample was received. 

(2) A sa~le distributee te a licensee must be re~erted te 
tfie ae~artment ef :Fe.enue in">·estif?jatien f!'FO§Fam en a mentfily 
basis en tfie fe:Fm BHf!lf!'liea by tfie inoeeti§atien J!'re§ram. 
~ The department may, at any reasonable time and place, 

examine the records of a registered representative. For the 
purposes of this rule, reasonable time and place means normal 
business hours at the representative's place of business. 

AUTH: Sec. 16-1-303, MCA; 1M£, Sec. 16-3-103, MCA 

42.12.101 APPLICATION FOR LICENSE (1) All applications 
for licenses to sell alcoholic beverages at retail or wholesale 
must be made to the li~uer division ef tfie department upon forms 
supplied by the li~uer ai~isien department. 

(2) Applications for licenses shall be in the names of all 
persons financially interested with an ownership interest or to 
be financially interested have an ownership interest in the 
business to be eendueted operated under the license. The names 
of all such persons shall appear on the licenses. The 
disqualification of any one or more applicants to hold the 
license disqualifies all. 

(3) In addition to other information reguired on the 
application form. the department may reguire an applicant to 
submit all information necessary to determine qualifications. 
including but not limited to, personal history statements and 
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authorization to access state and federal income tax information 
for all persons who appear to have an ownership interest or 
control over the business operated or to be operated under the 
license, 

AUTH: Sec. 16~1-303, MCA; IMP, Sec. 16-4-201 and 16-4-402, 
MCA 

42.12.106 DEFINITIONS (1) "Associated business" means 
a business that is not licensed by the State to keep or sell 
alcoholic beverages but has an alcoholic beverages licensed 
business located within or on the premises owned or controlled 
by the "Associated business." Examples of associated businesses 
are a partnership or corporation which owns a hotel that is not 
licensed to keep or sell alcoholic beverages but leases space in 
the hotel to a licensee, or a shopping mall that is not licensed 
to keep or sell alcoholic beverages but leases space in the mall 
to a licensee for use as tavern. 

+i!+ "FiRaReial iREe£esE" meaRS a clireet fiRaReial sfiariRg 
iR the p£efi!:s, the lessee, e£ the liabilities iRCH££ea tfireHgft 
the dail} epe£aEieR ef the eHBiRess eeRdue!:ea ufiaer tfie 
aleefielie beve£age lieense. 

+» m_ "Bona fide grocery store" means a retail 
establishment where a variety of articles of staple foodstuffs, 
including meats, vegetables, fruits, bakery items, dairy 
products, and household supplies are sold for consumption off 
the premises. 

( 3) "Bona fide sale" means a transact ion that completely 
transfers the license to a qualified purchaser for 
consideration. 

(4) "Business operated under the license" means the 
privilege of keeping alcoholic beverages for sale. 
~ l.2l "Cosmetic change" means, in addition to the 

examples given in 16-3-311, MCA, the correction of structural 
defects that do not entail reconfiguration of the premises. 

(6) "Loan" means a written contract by which one delivers 
a sum of money to another with the agreement that the money be 
returned with interest within a definite time. 

(7) "Non-institutional lender" means a person other than 
a state or federally regulated banking or financial institution 
who loans money to an applicant for a license or to a licensee. 
A non-institutional lender must provide evidence to show it does 
not have an ownership interest in the business operated under 
the license it is financing. 

(B) "Ownership interest" means the involvement in the 
business operated under the license by someone who shares in the 
profits. losses. or liabilities of the business. Someone with 
an ownership interest in a liquor license shares in the 
financial risks of the business, is entitled to the profits or 
suffers the losses. Examples of ownership interests would 
include participation in such business decisions as sale of the 
license. relocation of the license. change or creation of any 
financial arrangements for loan repayment or funding sources, or 
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any responsibilities listed in ARM 42.12.132 to be held by the 
licensee. A right of first refusal is not an ownership 
interest. 

#+ .i2l "Parties" means a licensee; applicant; secured 
party; protestant; or attorney representing the licensee, 
applicant, secured party, protestor or other interested party. 

+6+ lill "Prepared food business" means a restaurant, 
except the food need not be prepared on site. 

++l- l!.ll. "Primarily meals with table service" means a 
restaurant where the business records show that the gross sales 
of food is greater than the sum of any other activity conducted 
on the premise. 

-f5+ .1.lll "Restaurant" means a public eating establishment 
allowing for seated service for a minimum of 12 persons at 
tables or booths where the sale of food served is prepared on 
site. 

-f4+ lill. "Special event" means any occasion including but 
not limited to picnics, fairs, conventions, receptions, civic or 
community enterprises, or sporting events lasting one or more 
consecutive days. 

(14) "Undisclosed ownership interest" means a person with 
an ownership interest in a license who is not identified as an 
applicant, shareholder or member of an applicant on an 
application for the license or as a licensee on the face of the 
license. 

AUTH: Sec. 16-1-303, MCA; IM£, Sees. 16-3-311, 16-4-105, 
16-4-205, 16-4-207 and 16-4-404, MCA 

42. 12. 108 HEARING PROCEDURE ( 1) When it is determined 
that a hearing is necessary the matter will be forwarded to the 
hearing examiner who will determine the time, date, and place 
for the hearing, The date and time of the hearing shall be 
during regular business hours. The place of the hearing shall 
be: 

(a) in Helena, if other than a public convenience and 
necessity hearing or a resort determination hearing: tor aH iH 
flerseH i'leariH!J, ti'!e i'lea:dH!J ·,Jill ee i'!eld ifl lleleHa, P4eHtana, ana 

(b) in the community nearest the location of the 
applicant's proposed premises if a public convenience and 
necessity hearing or a resort determination hearing: or 

i£1 in Helena for a telephonic hearing, when agreed to by 
all parties to the hearing, the hearing will be initiated from 
Helena by the hearing examiner through a conference call to the 
telephone numbers provided by the parties. 

(2) remains the same. 
AUTH: Sec. 16-1-303, MCA; IMP, Sec. 16-4-105, 16-4-203, 

16-4-207 and 16-4-404, MCA 

42.12.111 APPLICATION PROCESSING FEES ( 1) through ( 6) 
remain the same. 

(7) 'I'i'le aflf'lieation flFeeeesiH!J fee feF aelaitieH of el:dvetlfl 
\~indm1 is $59. 
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AUTH: Sec. 16-1-303 MCA; 11:1£, Sec. 16-1-302 and 16-1-303 
MCA 

42.12.207 APPLICATION APPROYED SUBJECT TO FINAL INSPECTION 
OF PREMISES (1) remains the same. 

(2) If, upon investigation, the department determines the 
applicant is qualified to own a license and it appears that the 
proposed premises, based on sufficient evidence provided by the 
applicant, meets all criteria for suitability, the department 
may enteF a final a"''eney eleeieian eeftelit.ienally appFe¥ifl!'J the 
ap~lieatien shall issue a conditional approval letter. The 
conditional approval is subject to a final inspection of the 
completed premises conducted by department investigative 
personnel, state or local health officials, state or local 
building codes personnel and state or local fire code officials. 

(3) remains the same. 
(4) An applicant who receives approval conditioned on the 

construction or remodeling of a premises is required to complete 
the premises and arrange for final inspection within a 
reasonable time. For purposes of this rule, •reasonable time• 
means 180 days in the case of an unconstructed building and 90 
days in the case of a building which requires substantial 
remodeling, unless otherwise provided in the final agency 
decision approving the application. In the case of a major 
construction project, the final agency decision may provide 
additional time for completion of construction or remodeling and 
final inspection. Aft apf!lieant Mttst reqtteet Btteh a.;iaitienal 
time in JFitin"'' f!FieF te entry sf a final a"'Jeney aeeieien. 

(5) In the event an applicant fails to eenstl"~tet OF 
remeael a f!tspeeea f!Femisee ana arl"aH§e fel" final inef!eetien ia 
aeeeraaaee with this Fttle, the liquor ai.isiea ma} set asiae a 
pl'e • iet1ely efttel'ea final a§ene7 aeeisien appre•ria§ an 
af!f!lieatien, aaa aeay the same af!f!lieatien meet the requirements 
of the conditional approval, the application will be denied. If 
intervening circumstances beyond an applicant's control prevent 
completion of a proposed premises and final inspection within a 
reasonable time, an applicant must notify the liquor aiviaiea 
license bureau in writing and provide evidence establishing 
grounds for extension of time in order to avoic! denial of 
application. 

(6) When an applicant applies for either transfer of 
ownership or location, or both, the license shall remain in the 
name of the recorded owner of the license until the terms of a 
conditional approval are satisfied. The recorded owner shall be 
sent copies of all final agency decisions affecting the license. 
If the liqHel' aivieien seta asiae a previeHely eHteFea fiHal 
agency aeeisiel't appFeviH§ al't af!plieatieH, ana eueeeEJio!eRtly 
eeaies tfie same application is denied, the recorded owner must 
resume operating the license within 90 days or the license may 
lapse as provided in 16-3-310, MCA. 

(7) remains the same. 
AUTH: Sec. 16-1-303 MCA; IMP, Sees. 16-4-104, 16-4-106, 
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16-4-201, 16-4-402, and 16-4-404, MCA 

42.13.101 COMPLIANCE WITH LAWS AND RULES (1) All 
licensees, their agents and employees must abide by all: 

(a) provisions of the laws of Montana and the United 
States related to alcoholic beverages; 

(b) county and city or town ordinances related to 
alcoholic beverages; 

(c) Indian liquor laws applicable within the areas of 
Indian country, as defined by 18 U.S.C. 1151, provided a tribe 
having jurisdiction over such area of Indian country adopted an 
ordinance, certified by the secretary of the interior, and 
published in the federal register; and 

(d) rules of the department relating to alcoholic 
beverages. In addition, all licensees must conduct the licensed 
premises in compliance with the rules of other state and local 
agencies. the ae~artment sf health ana en.irenmental sciences, 
the ae~artment sf aaminietratien ana the ae~artment sf justice. 

(2) Proof of violation by a licensee or his agent or 
employee of any of the provisions of the above laws, ordinances, 
or rules is sufficient grounds for revocation or suspension of 
the license and licensees may be reprimanded or assessed a civil 
penalty in accordance with 16-4-406, MCA. 

lU The department will impose progressive penalties for 
multiple violations of any laws. ordinances and rules within any 
three-year period unless mitigating circumstances indicate the 
penalty should be reduced or aggravating circumstances indicate 
the penalty should be increased. Violations and progressive 
penalties include. but are not limited to, those listed on the 
following chart. Any combination of 4 of the below violations 
occurring within a three-year period could result in license 
revocation action. 
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Violation 

Sale to a 
Minor 

Sale to 
Intoxicated 
Persons 

Open after 
~ 

Sale after 
Hours 

Repouring 

Denial of 
Right to 
Inspect 

No approval 
to Alter 

No management 
Agreement 

Improper use 
of catering 
Endorsement 

Accept more 
than 7 Days 
Credit 

Extend more 
than 7 Days 
Credit 

Undisclosed 
Ownership 
Interest 

1§1. 
Offense 

$250 

$250 

ll.2.Q 

$150 

$250 

$150 

$150 

$150 

$150 

$250 

$250 

90 Day Nonuse 
Without Approval 
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J..ru! lTI! .illl 
Offense Offense Offense 

20 day 
$500 Suspension Revocation 

20 day 
$500 Suspension Revocation 

~ 
$300 Suspension Revocation 

12 day 
.will Suspension Revocation 

$500 20 day 
Suspension Revocation 

12 day 
$300 Suspension Revocation 

12 day 
$300 Suspension Revocation 

~ 
$300 Suspension Revocation 

~ 
$300 Suspension Revocation 

20 day 
$500 Suspension Revocation 

20 day 
$500 Suspension Revocation 

revocation 

(4\ Reinstatement of a revoked license pursuant to this 
rule will not be considered until the number of violations in a 
three-year period from the date that revocation was effective 
totals to three or less but in no event less than 1 year. In 
every case. reinstatement will only be allowed if: 
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(a) the licensee demonstrates to the department that the 
licensee has taken steps to insure the causes of the license 
revocation will be prevented from occurring, and 

(b) a license is available under the guota. 
(5) A revoked license will affect a license guota area and 

the following may result: 
(a) if it causes the area to be under quota, a notice of 

availability of a license will be published in the newspaper of 
general circulation in the guota area and invite applications 
for the available license. or 

(b) if the area is over quota the revoked license will 
cease to be available for issuance. 

(6) A revoked beer or beer and wine license issued within 
a city quota area before October 1997. if reinstated will not 
allow any gaming or gambling activity on the licensed premises. 

(7) Mitigating circumstances in the case of sale to a 
minor could result in a reprimand for the first offense within 
the most current three-year period if the licensee has provided 
alcohol beverage service training acceptable to the department 
to all of its employees and reinforces that training with each 
employee at least every two years. The person who made the sale 
to a minor must have completed alcohol beverage service training 
prior to the sale for the department to consider issuing a 
reprimand. 

(8) Aggravating circumstances may result in the imposition 
of maximum monetary penalties. maximum suspension time or 
revocation and will not bind the department to the progressive 
penalty framework indicated in (3) of this rule. 

(9) Aggravating circumstances include. but are not limited 

(a) no effort on the part of a licensee to prevent a 
violation from occurring, 

(b) a licensee's failure to report a violation. 
(cl a licensee's ignoring warnings issued by a regulating 

authority about compliance problems, 
(d) a licensee's failure to timely respond to requests 

during the investigation of a violation. or 
(e) a violation's significant negative effect on the 

health and welfare of the community in which the licensee 
operates. 

( 10) Nothing in this rule prevents the department from 
revoking. suspending or refusing the renewal of a license if 
revocation. suspension or refusing renewal are expressly allowed 
in law or rule with reference to a prohibited act. 

M!TI!: Sec. 16-1-303, MCA; IMP, Sec. 16-3-301, 16-6-305, 
16-6-314 and 16-4-406, MCA 

42. 13 .105 APPLICABILITY OF LICENSES: PREMISES DEFINED; 
GOLF COURSE EXCEPTION: PORTABLE SATELLITE VEHICLE, MOVABLE 
DEVICES ( 1) All licenses shall be applicable only to the 
premises in respect to which they were issued. The premises is 
described by a floor plan on file with the department which 
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accompanied the application and was approved by the department. 
The licensee must have possessory interest in the entire 
premises. No more than one license can be issued for the area 
described in the floor plan UHless the fiFSt lieeHse haS eeeA 
gFaHted ASHI:ISe status. The floor plan may be amended by a 
licensee submitting an application to alter the licensed 
premises and gaining department approval pursuant to ARM 
42.13 .106. Where a licensee conducts as a single business 
enterprise two or more service areas located on the same 
premises and which have such inter-communication as will enable 
patrons to move freely from one service area to another without 
leaving the premises, the various service areas shall be 
regarded as but one premises for which but one license is 
required. In all other cases licenses must be obtained for each 
service area even though operated in the same building with 
another service area. 

(2) through (B) remain the same. 
AUTH; Sec. 16-1-303, MCA, IMP, Sec. 16-3-302, 16-3-311, 

16-4-404, 16-4-420 and 16-6-104, MCA 

3. The proposed rules do not replace or modify any section 
currently found in the Administrative Rules of Montana. The 
rules as proposed to be adopted provide as follows: 

NEW RULE I TRANSFER OF A LICENSE TO ANOTHER PERSON (1) A 
license may be transferred to another qualified person only if: 

(a) the person is a purchaser upon a bona fide sale, 
(b) the person is the personal representative of the 

estate of a deceased licensee, 
(c) the person has a security interest in a license being 

foreclosed pursuant to ARM 42.12.205, 
(d) the person is gifted the license and the donor 

completely transfers ownership interest, as provided in Title 
70, chapter 3, part 1, MCA, or 

(e) the person is appointed receiver under the license 
receivership. 

(2) A potential buyer of a liquor license or a potential 
buyer of 10% or more of stock in a liquor business is required 
to submit an application for transfer of a liquor license or 
transfer of shares of stock pursuant to ARM 42.12 .101. The 
applicant for ownership of either the business or its stock must 
be notified in writing by the department that such a transfer of 
the license is approved by the department before the buyer may 
pay to or in any way transfer any money or other valuable 
consideration to the seller in payment for the liquor business 
or stock. However, as part of the sale or purchase of the 
liquor business or stock the seller and the buyer may enter into 
an earnest money agreement for the purpose of guaranteeing 
performance of the sale so long as the amount of the earnest 
money agreement is not more than 5% of the total price of the 
liquor business or stock. 

(3) The department may revoke a license for a violation of 
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the requirements in (2), 
AUTH: Sec. 16-1-303, MCA; IMP, Sees. 16-4-401, 16-4-402 and 

16-4-404, MCA 

NEW RULE II COMPLETED TRANSACTIONS UNDER BONA FIDE SALES 
(1) A transaction under bona fide sale is complete only if 

the department receives an application for a license submitted 
pursuant to ARM 42.12.101 and the department approves the 
application pursuant to 16-4-402, MCA, and this rule. 

(2) An application will not be approved if the sales 
transaction: 

(a) provides for another person other than the applicant 
to have an option to purchase the license, 

(b) involves an escrow agent unless the agent is required 
to report to the department all changes or assignments to the 
original escrow agreement within 30 days of the change, 

(c) involves a loan from a non-institutional lender or a 
loan guarantor unless the loan from a non-institutional lender 
has been approved in writing by the department because the 
lender has no ownership interest in the liquor business, 

(d) involves a lessor of the licensed premise who is not 
qualified to own the license being applied for unless the 
department approves in writing such a business arrangement 
because the lessor does not have an ownership interest in the 
liquor business, 

(e) involves an applicant who is or will be the manager of 
an associated business if the associated business is owned or 
controlled by a person who is not qualified to own the license 
being applied for unless the department approves in writing the 
associated business owner because the associated business owner 
does not have an ownership interest in the liquor business, or 

(f) involves any business relationship, with respect to 
the proposed alcoholic beverages business, with a person who is 
not qualified to own the license being applied for unless the 
department approves in writing that the other person in the 
business relationship does not have an ownership interest in the 
liquor business. 

(3) An application may be approved if the sales 
transaction: 

(a) Is a contract for deed and the seller and the 
purchaser are persons each of whom is qualified to own the 
license being applied for at the time the application is 
submitted to the department and thereafter. 

(b) The seller and the purchaser in a contract for deed 
must each submit with the application for the license the same 
level of supporting documentation required of the applicant in 
ARM 42.12.101 and 42.12.103 and cooperate in any investigation 
associated with the application or the license once it is 
approved. 

(c) If the application is approved, the license will be 
issued with the purchaser named on the face of the license as 
the owner and the seller named on the face of the license as the 
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secured party. 
(d) A license may be revoked if either the seller or the 

purchaser in a contract for deed is found to be unqualified to 
own the license. 

(e) For purposes of this rule a contract for deed shall be 
construed to mean any sale in which the seller intends to 
retain legal ownership of the license until the terms and 
conditions of the contract are completely executed or performed 
by the purchaser. 

8JIT!:j: Sec. 16-1-303, MCA; 1M£, Sees. 16-4-401, 16-4-402 and 
16-4-404, MCA 

NEW RULE III TRANSFER OF A LICENSE DUE TO FORECLOSURE 
(1) A transfer of a license resulting from a foreclosure 

on a sale under a contract for deed requires an application to 
transfer the license back to the seller pursuant to ARM 
42.12.101 and the department's approval of the application 
pursuant to 16-4-402, MCA, and this rule. 

(2) An application for the transfer of a license resulting 
from a rescission or cancellation including breach or default on 
a contract for deed may be approved if the applicant's name is 
on the license as a secured party. 

(3) An application for the transfer of a license resulting 
from a rescission or cancellation including breach or default on 
a contract for deed may be denied and the license revoked if the 
party with the security interest is found at any time to be 
unqualified to own the license. 

(4) A transfer of a license resulting from a foreclosure 
on a security interest based on a loan to the licensee requires 
the filing of documents evidencing the foreclosure. Based on 
the foreclosure documents, the transfer may be approved pursuant 
to ARM 42.12. 205. A foreclosing secured party may retain 
ownership of the transferred license in a nonuse status for a 
period of no more than 180 days. If the license has not 
transferred to a qualified purchaser within 180 days, the 
license will be revoked. 

AUTH: Sec. 16-1-303, MCA; IMP, 16-4-401, 16-4-402, and 16-
4-404, MCA 

NEW RULE IV LOAN STANDARDS (1) The department will 
further evaluate a designated loan to determine if .the 
transaction is in reality a loan or an ownership interest. Such 
a review of the transaction will be conducted by using standards 
found in the uniform commercial code, the internal revenue code 
and generally accepted commercial lending practices. 

(2) The department will decline to find a loan arrangement 
where the money borrowed has not been returned when due and 
alternate arrangements have not been memorialized in a written 
contract. Such an extended financial arrangement, if not 
disclosed to the department, will be determined by the 
department to be an undisclosed nwnership interest. 

AUTH: Sec. 16-1-303, MCA; IMP, Sees. 16-4-401, 16-4-402 
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and 16-4-404, MCA 

4. The department proposes to repeal the following rules: 

42.12.102 SUPPORTING DOCUMENTATION -- PUBLIC CONVENIENCE 
found at page 42-1205 of the Administrative Rules, of Montana. 

AUIH: Sec. 16-1-303, MCA; IMP: Sees. 16-4-105 and 16-4-203, 
MCA 

42.13.212 ADVERTISING MEDIA found at page 42-1315 of the 
Administrative Rules of Montana. 

AUTH: Sec. 16-1-303, MCA; IMP: Sees. 16-3-241 and 16-3-244, 
MCA 

5. The department is proposing the amendments, adoption, 
and repeal of these rules to further clarify procedures required 
when applying for an alcoholic beverage license in Montana. 

The amendments to ARM 42.11.244 and 42.12.111 are general 
housekeeping amendments that remove the references to actions 
that are no longer required by the department. The amendment to 
ARM 42.11.244 is necessary because the department no longer has 
its own investigative program. The department's investigations, 
by law, are performed by the department of justice. Further, 
the amendment to ARM 42.12.111 is necessary because the 
department no longer allows the sale of alcoholic beverage 
through a drive up window. 

The amendments to ARM 42.12.101 specify the information the 
department may require the applicant to provide when making an 
application for an alcoholic beverage license. The information 
will be used to determine applicant qualifications. The 
amendments found in (1) and (2) of ARM 42.12.101 are 
housekeeping. 

Through the rules, the department has clarified the type of 
ownership interests in liquor licenses which are allowed by law 
and which ownership interests are prohibited. The department's 
rules no longer use the term "financial interest", therefore the 
rule is being amended to reflect this change in terminology. 
Pursuant to 16-4-402, MCA, an application must be filed with the 
department before it can either issue a license or transfer a 
license. New subsection (3) to ARM 42.12.101, sets out the type 
of information needed to be provided to the department for the 
application to be reviewed. 

The amendments to ARM 42.12.106 define terms found in the 
alcoholic beverage code, Title 16, Chapters 1-6, MCA, and these 
rules for the purpose of clarifying the meaning of those terms 
as they relate to alcoholic beverage regulations. The 
definition of "associated business" is necessary because the 
department must distinguish between those premises which are 
licensed for the sale of alcoholic beverages and the unlicensed 
premises which may surround or contain the licensed premises. 
The department pursuant to 16-4-404(6), MCA, may only transfer 
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ownership of a license upon a bona fide sale. Therefore, it is 
necessary to implement that section by defining the type of 
sales which are allowed by law. Section 16-4-205, MCA, r~quires 
a person named on the face of the license be the person who 
actually operates the license. Section 16-4-404(7), MCA, allows 
a 1 icense to be used as collateral. As a result, it is 
necessary for the department to adopt definitions of "loan" and 
"non-institutional lender" to distinguish between those business 
relationships which are bona fide loans and those business 
relationships which are ownership interests. The department is 
amending ARM 42.12.106 by deleting the term "financial interest" 
and replacing it with "ownership interest". The term ownership 
interest accurately reflects the type of interests which are 
allowed by the Alcoholic Beverage Code and those interests which 
are prohibited by 16-4-205 and 16-4-404, MCA. 

Amendments to ARM 42.12.108 conform to the changes in 16-4-
207, MCA which provide for local hearings in specific instances. 
The changes are necessary to implement the provisions of 16-4-
105, et seq., MCA, which requires that if the department 
receives the required number of protests to issuance or transfer 
of location of a license a hearing must held in the community 
where the licensed premises is located. 

The amendments to ARM 42.12.207 also conform to the changes 
in the law during 1997. Section 16-4-402, MCA provides for a 
letter of conditional approval when the premises proposed for 
licensing is not completed. The change to 16-4-402, MCA, was 
the result of an amendment made by Chapter 528, Laws 1997. The 
amendment provides the circumstances under which the department 
must issue a conditional approval letter and further provides 
for the contents of the letter. The amendment to the rule is 
necessary to implement that change in the law. 

The amendments to ARM 42.13.101 provide a framework of 
progressive penalties that allow for consideration of both 
mitigating and aggravating circumstances. Pursuant to 16-4-406, 
MCA, the department is empowered to impose a range of penalties 
for infractions of the Alcoholic Beverage Code. The amendments 
implement that provision by setting out the policy which the 
department will use to insure that penalties are imposed in a 
fair and consistent manner to meet the requirements of due 
process. 

The amendments in ARM 42.13.105 will remove the inconsis
tency between the rule and 16-4-420, MCA. The current language 
in this rule allows for the issuance of a license to a location 
if the license currently issued to that premise is presently in 
nonuse status. This amendment is required by the adoption of 
Chapter 465, Laws 1997, as codified in 16-4-420, MCA, which 
prohibits the consideration of an application for a license to 
be used at a location already licensed. 

New Rule I describes how a license may be transferred to 
another qualified person. It specifies the criteria that must 
be met to be a qualified person. It further explains that prior 
approval and qualification of the purchaser must be achieved 
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before anything more than earnest money changes hands between 
the parties. The need for this rule is contained in 16-4-
404(6), MCA, which allows the department to transfer the 
ownership of a liquor license upon a bona fide sale. To 
properly exercise its authority undec that statutory requirement 
the department is by rule establishing which transfer meets the 
statutory requirement. 

New Rule II specifies the restrictions upon sales 
transactions that, if existing, will not be considered a bona 
fide sale. If the necessaryc criteria are not met, an 
application to transfer ownership will not be approved by the 
department. The need for this rule is contained in 16-4-404(6), 
MCA, which allows the department to transfer the ownership of 
liquor license upon a bona fide sale. Like Rule I this rule 
sets out the criteria the department will use to determine which 
transactions are permitted and the rule is necessary for 
department's exercise of the authority granted it by 16-4-
404(6), MCA. 

New Rule III allows a person possessing a security interest 
in a license to foreclose and transfer ownership of the license 
to that person for a period of 180 days. During the 180-day 
period, the license will remain inactive while the person 
divests himself of the license. Pursuant to 16-4-404(7), MCA, 
a liquor license may be mortgaged. To implement that section it 
is necessary for the department to adopt a rule to provide how 
a license may be transferred to a new owner if the mortgage must 
be foreclosed. 

New Rule IV describes permissible loan arrangements. The 
rule addresses how the review of such loan arrangements will be 
conducted and what standards will be applied when conducting 
such reviews. Pursuant to 16-4-404(7), MCA, a license may be 
mortgaged. However, undisclosed ownership interests in licenses 
are prohibited by 16-4-205, and 16-4-404(6), MCA. The 
provisions of New Rule IV are necessary so that the department 
can distinguish between those loans which are permitted and 
those undisclosed ownership interests which are prohibited. 

The department is proposing to repeal ARM 42.12.102 
because amendments to 16-4-203, MCA eliminate the department's 
requirement to determine the issuance of a new license or the 
transfer of location of an existing license based on public 
convenience and necessity criteria. The amendments to 16-4-203, 
MCA, made ARM 42.12.102 obsolete. 

The department is proposing to repeal ARM 42.13. 212 for 
general housekeeping to remove reference to actions no longer 
required by the department. Based upon a review of the 
Alcoholic Beverage Code the department determined ARM 42.13.212 
was not supported by any statutory authority. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 
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7. Cleo Anderson, Department of Revenue, Office of Legal 
Affairs, has been designated to preside over and conduct the 
hearing. 

B. All parties interested in receiving notification of any 
change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section 6 
above. 

CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 20, 1998 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE PROPOSED 
AMENDMENT OF ARM 42.21.113 
relating to the Personal 
Property Schedules 

NOTICE OF THE PROPOSED 
AMENDMENT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On June 12, 1998, the Department of Revenue proposes to 
amend ARM 42.21.113 relating to the Personal Property Schedules. 

2. The rule as proposed to be amended provides as follows: 

42.21.113 LEASED AND RENTED EQUIPMENT (1) (a) through (c) 
remain the same. 

(d) For equipment that has an acquired cost of $5,001 to 
$29,999 $15.000 the department shall use the depreciation 
schedule for heavy equipment. The schedule will be the same as 
ARM 4 2 . 21 . 13 1 . 

YEAR NEW/ACQUIRED 
1998 
1997 
1996 
1995 
1994 
1993 
1992 
1991 
1990 
1989 
1988 
1987 
1986 
1985 
1984 
1983 
1982 
1981 
1980 
1979 or older 

(1) (el remains the same. 

TRENDED % GOOD 
80% 
65% 
52% 
50% 
47% 
43% 
40% 
38% 
35% 
32% 
32% 
28% 
26% 
26% 
24% 
22% 
24% 
25% 
24% 
25% 

(2) through (4) remain the same. 
AUTH: 15-1-201, 15-23-108, MCA IMP: 15-6-136, MC~ 

3. Proposed amendments to existing ARM 42.21.113 are 
required to correct an error. Initially Senate Bill 300, passed 
during the 1997 session, proposed to increase the threshold 
amount of lease and rental equipment that can be taxed as class 
6 property from $5,000 to $20,000. In the final version, the 
$20,000 level was reduced to $15,000. Unfortunately, when the 
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rule was changed to reflect a new threshold level, the incorrect 
amount of $20,000 was used. This amendment corrects that error. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed action in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May 28, 1998. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than May 28, 1998. 

6. If the agency receives requests for a public hearing on 
the proposed action from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed action; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision, or agency; or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be greater than 25. 

7. All parties interested in receiving notification of any 
change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section 4 
above. 

~~ 
Rule Reviewer 

Certified to Secretary of State April 20, 1998 
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BEFORE THE DEPARTMENT OF COMMERCE 
BOILERS, BLASTERS AND CRANE OPERATORS PROGRAM 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to the con
struction blasters, hoisting 
operators and crane operators 
and the adoption of a new rule 
pertaining to boiler engineer 
training 

TO: All Interested Persons: 

CORRECTED NOTICE OF 
AMENDMENT 

1. On December 1, 1997, the Boilers, Blasters and Crane 
Operators Program of the Department of Commerce published a 
notice of proposed amendment and adoption of rules pertainingto 
the industry at page 2149, 1997 Montana Administrative 
Register, issue number 23. On February 12, 1998, the Program 
published a notice of adoption of the rules at page 453, 1998 
Montana Administrative Register, issue number 3. 

2. ARM 8.15.106 was amended exactly as proposed in the 
adoption notice. The second reference to the word "laborers" 
in (2) (a) should have been stricken in the adoption notice as 
follows: 

"8.15.106 TRAINING PROGRAMS (1) and (2) will remain the 
same as proposed. 

(a) northwest laborers employers training program 
laborers; 

(b) through (3) will remain the same as proposed." 

3. Replacement pages for this rule were submitted for the 
March 31, 1998 filing date with the change made as shown above. 

DEPARTMENT OF COMMERCE 
BOILERS, BLASTERS AND CRANE 
OPERATORS PROGRAM 

/;' 
BY: I :/.1 /(', .)(,;;:, 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

lj -J, ;( ' -/ 

(/iil< /{/ !\}(([,'.• 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 20, 1998. 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of rules pertaining to pari~ ) 
mutuel wagering, annual license ) 
fees, timers, jockeys, trainers,) 
general requirements, weight ~ ) 
penalties and allowances, ) 
exacta betting, requirements of ) 
licensee and the repeal of a ) 
rule pertaining to bonus for ) 
owners of Montana breds ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT AND 
REPEAL OF RULES PERTAINING 
TO THE HORSE RACING INDUSTRY 

1. On March 12, 1998, the Board of Horse Racing published 
a notice of proposed amendment and repeal of rules pertaining 
to the horse racing industry at page 615, 1998 Montana 
Administrative Register, issue number 5. 

2. The Board has amended ARM 8.22.503, 8.22.611, 
8.22.706, 8.22.710, 8.22.801, 8.22.802, 8.22.1619, 8.22.1802 
and repealed ARM 8.22.1623 exactly as proposed. The Board has 
amended ARM 8.22.502 as proposed, but with the following 
changes: 

"8.22.502 LICENSES ISSUED FOR CONDUCTING PARIMUTUEL 
WAGERING ON HORSE RACING MEETINGS (1) through (14) will remain 
the same as proposed. 

(15) Any request by a licensee to relinquish or cancel 
dates allotted to said licensee shall be filed in writing with 
the board within 30 days after the final awarding of dates for 
the ensuing racing season. The board will then consider 
whether or not to grant the request to relinquish, and shall 
notify the licensee in writing of its decision. If a date 
relinquishment is granted by the board. any other applicant may 
request the vacant dates. A date relinquishment may be denied 
by the board. and F1ailure of a licensee to conduct racing on 
all dates allotted to the licensee by the board thereafter 
shall subject the licensee to a fine not to exceed the sum of 
$500 per day for each racing day allocated and not used, unless 
such non·use or cancellation of racing was due to fire, riot, 
strike, inclement weather, act of God or other causes deemed 
excusable by the board of horse racing. 

(16) through (50) will remain the same as proposed." 
Auth: Sec. 23·4·104, 23·4·201, 23·4·202, 37·1-131, MCA; 

IMP, Sec. 23~4-104, 23-4·201, 23~4-202, MCA 

3. The Board noted that the language "A date 
relinquishment may be denied by the board, and" should have 
been underlined in the proposal notice. Also, the capital 
letter "F" in the word "Failure" should have been stricken and 
the lower case letter "f" in the word "failure" should have 
been underlined in the original notice. 
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4. No comments or testimony were received. 

BOARD OF HORSE RACING 
JOE ERICKSON, CHAIRMAN 

<-), '•, 
BY: Ci."'·" (,r ·~ Lc~'> 

"ANN="'I"'E_:M;.,:-. ~B"'"AR~T""o"'s=---, "'c:i;Hci'I"'E;,';F~C"'O""'UN=s"'E"'L;--
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 20, 1998. 
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BEFORE THE BOARD OF PLUMBERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to defini
tions and fees 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.44.402 DEFINITIONS AND 
8.44.412 FEE SCHEDULE 

1. On October 6, 1997, the Board of Plumbers published a 
notice of proposed amendment of the above-stated rules at page 
1751, 1997 Montana Administrative Register, issue number 19. 
The Board subsequently received a request for public hearing. 
On December 15, 1997, the Board of Plumbers published a notice 
of public hearing at page 2226, 1997 Montana Administrative 
Register, issue number 24. The hearing was held on January 21, 
1998, in Helena, Montana. 

2. The Board has amended ARM 8.44.412 exactly as 
proposed, and has amended ARM 8.44.402 as proposed, but with 
the following changes: 

"8.44.402 DEFINITIONS (1) through (5) will remain the 
same as proposed. 

(6) "Farm or ranch" means buildings located on and used 
in conjunction with agricultural parcels of land that total 160 
or more contiguous acres under one ownership or are otherwise 
classified as agricultural. pursuant to Title 15. chapter 7. 
part 2. MCA. and upon which agricultural products are produced 
and marketed. 

(7) through (9) will remain the same as proposed." 
Auth: Sec. 37-69-202, 37-69-401, MCA; IMP, Sec. 37-69-

102, 37-69-202, 37-69-401, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO. 1: One comment was received stating the 
proposed change to ARM 8.44.402(6) does not define the source 
of the phrase "classified as agricultural." The comment stated 
that the classification for property tax purposes should be 
referenced as "classified for agricultural pursuant to Title 
15, Chapter 7, part 2, MCA." 

RESPONSE: The Board agreed with the comment and will 
amend the rule as shown above. 

COMMENT NO. 2: One comment was received stating the 
proposed change to ARM 8.44.402(7) improperly limits the scope 
of exemptions to licensing found in 37-69-102 (1) (e). The 
comment stated the statutory exemption to licensure applies to 
the installation of water conditioners in all private 
dwellings, and should not be limited to only those dwellings on 
private water systems. The comment also stated there was no 
statutory authority to limit the installation connections of 
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water conditioners to water piping only requiring the drain 
systems to be hooked up to a previously installed indirect 
waste receptor. The comment concluded that the proposed rule 
exceeds the Board's rule-making authority. 

RESPONSE: The Board noted the comment does not take into 
account the Uniform Plumbing Code. The installations of a 
water conditioner is not the same as connection to services, as 
noted in the UPC in effect in this state. Additionally, the 
Board has been granted broad rule-making authority, and this 
propose rule amendment is clearly within their scope and 
authority. 

COMMENT NO, 3: One comment was received stating the 
proposed amendment to ARM 8.44.402(8) defining the term "minor 
work" creates an excessive restriction on the ability of 
appliance dealers to tap into waste water systems. The comment 
stated the proposed rule change goes beyond the long-accepted 
use of the term. The comment also stated that by allowing only 
the connection to water piping systems, and not allowing a 
vendor to tap drain pipes, the installation of common household 
appliances by the appliance dealer would be eliminated. 

RESPONSE: The Board noted the Uniform Plumbing Code 
currently in effect in this state prohibits the direct tap into 
a waste line, therefore the rule is entirely consistent with 
the UPC, which has been adopted by the Building Codes Division 
in this state. 

BOARD OF PLUMBERS 
RICHARD GROVER, CHAIRMAN 

/ 
I I 

BY: iA l /;; 1<, I(· ' 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 20, 1998. 
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B<:FORE THE FIS!i, ~liLDLIFE AND PARKS CONMISSION 
OF TliE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 12.6.901 limiting the ) 
use of motor-propelled water ) 
craft to ten horsepower on ) 
Lake Helena ) 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. On January 15, 1998, The Montana Fish, Wildlife and 
Parks Commission (commission) published notice at page 95 in the 
1998 Montana Administrative Register, issue number 1, of public 
hearing and the commission's intent to consider the amendment of 
a rule regarding restriction of motor-propelled craft on Lake 
Helena. 

2. On February 18, 1998, a hearing was held in Helena. 
Written comments were accepted through February 24, 1998. 

3. After consideration of the comments received on the 
proposed amendment, the commission has amended the rule with the 
following changes from the original proposal. Matter to be 
added is underlined. Matter to be deleted is interlined. 

12.6 901 WATER SAFETY REGULATIONS (1) In the interest of 
public health, safety, or protection of property, the following 
regulations concerning the public use of certain waters of the 
state of Montana are hereby adopted and promulgated by the 
Montana fish, wildlife and parks commission. 

(a) remains the same 
(b) the following waters are closed to the use of all 

boats propelled by machinery over 10 horsepower, except in cases 
of use for search and rescue, official patrol, or for scientific 
purposes: 

(b) (i) remains the same 
(b) (ii) other waters of the state as follows: 
Hill County: Beaver Creek Reservoir 
Le•,.•is "''";!, Clal"l• Cetol'!!o} Lake !!e'.e!'la 
Lincoln County: Carpenter Lake 
Missoula County: (A) Blanchard Lake (on Clearwater 

River) 
(c) The following waters are limited to a controlled no

wake speed. No-wake speed is defined as speed whereby there is 
no "white• water in the track or the path of the vessel or in 
created waves immediate to the vessel: 

Lewis and Clark County: (A) through (E) remain the same 
(F) on Lake !!elena from April 1 to 
the opening day ot waterfowl 
season 

AUTH: 87-1-303, MCA IMP: 87 .. 1-303, MCA 
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4. A total of 21 comments were received on the proposed 
amendment to the water safety regulations in 12.6.901. Fourteen 
comments supported either the proposed horsepower restriction or 
some variation which would protect waterfowl on Lake Helena 
during the spring and summer months. Seven comments expressed 
opposition to any restriction. Two individuals offered options 
or alternatives to the proposal. The following is a summary of 
the comments received along with the commission's responses to 
those comments: 

COMMENT 1: There has been no problem with power boats or jet 
skis on Lake Helena. Therefore, no action should be taken. 

RESPONSE 1: The request for commission action was initiated by 
the Last Chance Audubon Society because of concerns over the 
increasing use of jet skis and other high-powered watercraft on 
adjacent Hauser and Canyon Ferry Lakes. Potential exists for 
such activities on Lake Helena to affect nesting waterfowl. The 
current increased residential development on Lake Helena with 
many of these sites being advertised as lake- front property 
could easily lead to increased motorized boating activity during 
the next few years. Adoption of a rule regarding motorized 
water craft use on the lake would be a proactive step to avoid 
conflicts in the future. 

COMMENT 2: A no-wake zone on the lake would provide the sought 
after protection for the waterfowl. 

RESPONSE 2: The commission concurs and believes that a seasonal 
no-wake zone instituted on the lake from April 1 until the 
opening of waterfowl season would be the preferred option. 

COMMENT 3: Instituting a no-wake zone on Lake Helena would be 
essentially the same as the 10 horsepower restriction. A no
wake zone would prevent effective entry by most motor boats into 
the three principal hunting bays. 

RESPONSE 3: A no-wake zone would not be the same as the proposed 
restriction because it would allow any boat which can navigate 
the lake, regardless of engine size. High speed ope~ation of a 
boat on the lake during waterfowl season is uncommon as most 
hunters are traveling to blinds in the dark and don't want to 
risk hitting objects in the lake or other hunters with their 
boats. 

COMMENT 4: A 10 horsepower restriction would affect a large 
number of individuals who use Lake Helena for waterfowl hunting 
in the fall whose boats are powered by engines larger than 10 
horsepower. A number of commentors favored a no-wake 
restriction rather than a horsepower restriction. 

RESPONSE 4: Although no formal survey was initiated to find the 
average size of motor used by most waterfowl hunters on Lake 
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Helena, the 10 horsepower restriction would probably affect 
quite a few hunters. The Audubon Society stated that their 
purpose in promoting a rule amendment is not to discourage or 
negatively affect waterfowl hunters. They recognize that 
hunting license dollars were used to purchase the wildlife 
management area and these dollars continue to be used to enhance 
and improve the WMA. The purpose of the proposal is to protect 
waterfowl during very vulnerable periods in the spring and 
summer. The commission concurs and has changed the adopted rule 
to a no-wake restriction. The commission determined that this 
restriction would protect nesting waterfowl without unduly 
restricting waterfowl hunters and fishers. 

CQMMENT 5: If restrictions are necessary, a 35 horsepower limit 
would effectively eliminate high-power watercraft while still 
allowing most hunting boats in the fall. 

RESPONSE 5: The 10 horsepower restriction was proposed because 
it is a standard for other bodies of water in Montana. The 
commission has adopted a no-wake restriction. 

COMMENT 6: Lake Helena is too shallow and muddy for jet skis. 

RESPONSE 6: If other types of watercr·aft, particularly those 
with outboard motors can utilize the lake, then jet skis and 
other shallow-draft, non-propeller craft are just as likely to 
use the lake. 

COMMENT 7: A commercial fishing business is currently operating 
on Lake Helena. Any kind of restriction would adversely affect 
this operation. 

RESPONSE 7: The department legal staff reviewed this issue and 
concluded that the commission would have the option of 
conditioning the commercial license as an exception. Prior to 
the original issuing of the permit, a completed environmental 
assessment concluded that the activities of commercial fisherman 
would have little or no negative impact the Lake Helena 
waterfowl. 

COMMENT 8: If the problem is jet skis, then why not simply ban 
jet skis from Lake Helena? 

RESPONSE 8: Such a ban would not address other forms of shallow
draft, high powered vessels which would have the potential to 
use the lake and disrupt waterfowl in the area. 

COMMENT 9: If the commission feels a restriction is necessary, 
such limits should exclude the hunting season. 

RESPONSE 9: The commission adopted the rule with an exception 
for the waterfowl hunting season. The commission can set 
restrictions inclusive of certain time periods. For example, 
the commission currently has set a restriction on the south side 
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of Lake Helena, closing the area during the entire waterfowl 
season. 

COMMENT 10: The commission should postpone final action until 
the April 3, 1998, meeting rather than at the March meeting that 
will be in Hamilton. This postponement would allow the 
commission to hear from other Lake Helena users if the other 
users chose to come to the meeting. 

RESPONSE 10: The commission concurs and on February 25, 1998, 
sent a letter to all members of the public who had commented to 
inform them that the issue would be put on the April commission 
agenda for final action. The commission considered final action 
on the rule at its April 3, 1998 meeting. 

COMMENT 11: Why not adopt a rule establishing a seasonal closure 
of the west half or even the entire lake. 

RESPONSE 11: This idea was considered but rejected for two 
reasons. First, as previously mentioned, there currently exists 
a seasonal closure on the south portion of the lake during 
waterfowl season. Many individuals have expressed their 
confusion about the boundaries, purpose, and scope of this 
closure. While the department is using new signs and additional 
education efforts to remedy the confusion about the existing 
area closure, the commission believes that adding yet another 
closure, on top of the existing one, would only serve to further 
bewilder lake users. 

Second, the commission thinks that closing a portion of the lake 
or the entire lake would restrict the area more than necessary 
and eliminate opportunities for anglers who fish from small 
power boats or motor~driven canoes during the summer months. 

5. The rule has been reviewed and approved by the 
Department of Public Health and Human Services as required by 
87-1-303, MCA, with a determination that the rule would not have 
an adverse impact on public health or sanitation. 

RULE REVIEWER 

Robert N. Lane 

FISH, WILDLIFE & PARKS 
COMMISSION 

~~,· 

Certified to the Secret~ry of State April 20, 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 17.30.1022 amending the 
Montana ground water pollution 
control system requirements. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

(Water Quality) 

1. On January 29, 1998, the Board published notice of 
proposed amendment of the above-captioned rule at page 271 of 
the 1998 Montana Administrative Register, Issue No. 2. 

2. The Board adopted the rule as proposed with the 
following amendments (new material is underlined; material to be 
deleted is interlined) : 

17 30 1022 EXCLUSIONS FRQM PERMIT REQUIREMENTS (1) In 
addition to the permit exclusions identified in 75-5-401, MCA, 
the following activities or operations are not subject to the 
permit requirements of ARM 17.30.1023, 17.30.1024, 17.30.1030 
through 17.30.1033, 17.30.1040 and 17.30.1041: 

(a) motor vehicle wrecking facilities and county motor 
vehicle graveyards licensed pursuant to Title 75, chapter 10, 
MCA; 

(b) sources that obtain an MPDES permit pursuant to ARM 
Title 17, chapter 30, subchapter 13; 

(c) public sewage systems that were reviewed and approved 
by the department prior to [effective date of this rule] under 
Title 75, chapter 6, and ARM 17.38.101. However, this exclusion 
does not apply to systems with a design capacity greater than 
5000 gallons per day, if the operator of the system requests a 
modification after [the effective date of this rule], or if the 
department determines that operation of the system has caused a 
violation of a statute or rule administered by the department 
after [the effective date of this rule]; 

(d) public sewage systems with a design capacity less than 
5000 gallons per day, that are reviewed and approved by the 
department after [effective date of this rule] under Title 75, 
chapter 6, and ARM 17.38.101; 

(e) multi-family sewage disposal systems reviewed and 
approved by the department under Title 76, chapter 4, MCA, and 
multi-family sewage disposal systems reviewed and approved by a 
local government under Title 76, chapter 3, MCA, after [the 
effective date of this rule]. However, this exclusion does not 
apply to aerobic package plant systems, mechanical treatment 
plants, and n\.ltrient removal systems, which require a high 
degree of operation and maintenance, or systems which require 
monitoring pursuant to ARM 17.30.517(1) (d) (ix); 

(f) multi-family sewage disposal systems reviewed and 
approved by the department of public health and human services 
under Title so, chapters 50, 51 and 52, MCA, and multi-family 
sewage disposal systems reviewed and approved by local boards of 
health under Title 50, chapter 2, MCA, after [the effective date 
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of this rule). However, this exclusion does not apply to aerobic 
package plant systems, mechanical treatment plants, and nutrient 
removal systems, which require a high degree of operation and 
maintenance, or systems which require monitoring pursuant to ARM 
17 . 3 0 . 517 ( 1) (d) ( ix)..,. 1.. .and. 

!gl public sewage systems that use land application as a 
method of disposal and that haye been reyiewed and approved by 
the department under Title 75. chapter 6, and ARM 17 38.101. 

(2) Same as proposed. 
AUTH: 75-5-401, MCA; IMP: 75-5-401, 75-5-602, MCA 

3. A public hearing was held on February 20, 1998, and 
written comments were received on the amendments. Following are 
the comments and the Board's responses: 

COMMENT 1: one commentor suggested that the design capacity 
for systems that qualify for an exemption in 17.30.1022(1) (c) 
and (d) should be raised from 5,000 gallons per day (gpd) to 
15,000 gpd, because the current nondegradation requirements and 
subdivision rules already require sufficient site-specific 
information to determine whether the location and treatment 
method is adequate to properly treat the discharge. Furthermore, 
it is not reasonable to require a discharge permit for typical 
public sewage systems simply because they have a design capacity 
of over 5,000 gpd. The additional cost of permitting, 
monitoring, testing, reviewing, and enforcing should be weighed 
against the benefit of imposing a permit requirement on 
relatively small systems. 

RESPONSE: As this comment or suggests, current rules for the 
review and approval of public sewage systems already require an 
evaluation of site characteristics to ensure that the system is 
adequate. Once a system is approved, however, there is no 
existing mechanism to ensure that the treatment system is 
performing at the level anticipated by the department during its 
approval. 

The site-specific information relied on by the department 
during its approval, such as percolation tests, monitoring 
wells, test pits, and nutrient accumulation formulas, may not 
completely or accurately characterize the site. An inaccurate 
prediction of the level of performance may occur due to natural 
variability in subsurface conditions or from substandard 
construction. Natural variability in subsurface conditions and 
substandard construction may significantly affect the treatment 
ability of soils in a manner that cannot be anticipated during 
the department's approval. Because of these factors, a permit 
is necessary for systems with a design capacity of over 5,000 
gpd in order to provide continual monitoring and, ultimately, 
ensure effective treatment. 

The board does not agree that the additional costs 
associated with the permit requirements for systems with a 
design capacity of over 5,000 gpd outweigh any benefits. The 
intent of exempting systems with a design capacity of less than 
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5, 000 gpd is to exclude small businesses from the burden of 
obtaining a discharge permit, because smaller systems have less 
potential for impacting ground water. As proposed, the amendment 
will exclude systems with a design capacity of up to 5,000 gpd. 
Businesses that use a system with a design capacity of 5,000 gpd 
include a 40-room hotel, a bar serving over 1,500 persons per 
day, or a laundromat with eight or more washing machines. The 
board does not believe that businesses requiring systems with a 
design capacity of 5,000 gpd or more, such as a 41-room hotel, 
will be over-burdened by the costs associated with discharge 
permits. Furthermore, the benefits of preventing adverse impacts 
by requiring a permit for these larger systems outweighs the 
burden of any costs associated with a permit. 

COMMENT 2: A commentor suggested that the rules be modified to 
include a permit exemption for public sewage systems that use 
land application as a method of disposal. The commentor noted 
that these systems have a proven record of performance. 

RESPONSE: The board agrees with this comment and will modify the 
proposed amendments to include a permit exclusion for public 
sewage systems that only use land application as a method of 
disposal. 

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW 

JO F. NORTH, Rule Reviewer 

Certified to the Secretary of state April 20, 1998 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 17.38.101, 17.38.202, 
17.38.207, 17.38.208, 17.38.215 
through 17.38.218, 17.38.226, 
17.38.229, 17.38.234, 17.38.235, 
17.38.239, 17.38.244, 17.38.256 
and 17.38.270, updating 
public water supply and public 
sewage system rules. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

(Public Water Supply) 

1. On January 29, 1998, the Board published a notice of 
public hearing for proposed amendment of the above-stated rules 
at page 242 of the 1998 Montana Administrative Register, Issue 
No. 2. 

2. The board has not amended sub-section 
17.38.215(1) (b) (i), but deferred action on that sub-section to 
its meeting on June 12, 1998. 

3. The board has amended rules 17.38.101, 17.38.202, 
17.38.207, 17.38.216 through 17.38.218, 17.38.226, 17.38.234, 
17.38.235, 17.38.239, 17.38.244, 17.38.256 and 17.38.270 exactly 
as proposed. Rules 17.38.208, 17.38.215, and 17.37.229 are 
amended as proposed, but with the following changes (new material 
is underlined; material to be deleted in interlined) ; 

17.38.208 TREATMENT TECHNIQUES- FILTRATION AND DISINFECTION 
(1) through (4) (b) same as proposed. 
(4) (c) A supplier that uses a surface water source that 

provides filtration treatment or uses a ground water source under 
the direct influence of surface water and provides filtration 
treatment must provide the disinfection treatment specified in 
(e) aheve below beginning June 29, 1993, or beginning when 
filtration is installed, whichever is later. Failure to meet any 
requirement of this section after the specified date is in 
violation of the treatment technique requirements imposed by this 
rule. 

( 4) (d) through ( 5) same as proposed. 

17.38.215 BACTERIOLOGICAL QUALITY SAMPLES (1) (a) through 
(1) (b) same as proposed. 

(1) (b) (i) ranains the same (i.e. not amended at this time). 
(1) (b) (ii) through (3) same as proposed. 
(4) A special purpose sample, including a sample taken to 

determine whether adequate disinfection has occurred after pipe 
placement or repair, may not be taken from a part of the public 
water supply distribution system that is actively serving the 
public. Repeat samples taken pursuant to (5) of this rule are 
not special purpose samples. 

15) through (8) same as proposed. 
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17.38.229 CHLORINATION (1) through (3) same as proposed. 
(4) The residual disinfectant concentration iA the 

distrietttiel't S} etem fer a fli:IBlie ~~ater SHflfllY ttsil'l"J "JF0HAd ·.~ater 
aAd ft~ll time disiAfeetieA, measured as free chlorine, mttst Aot 
ee less thaA e.~m~/1 ~o~eiR~ the DPD methed er total chlorine, 
combined chlorine or chlorine dioxide, in the distribution system 
of a ground water supply system required by the department to use 
continuous disinfection must not be less than 0.2mg/l using the 
DPD method, or 0.1mg/l using the amperometric titration method. 
Water il'l the distrietttieR s,stem with a a heterotrophic bacteria 
concentration less than or equal to 500 per milliliter, measured 
as heterotrophic plate count (HPC), is an acceptable substitute 
for disinfectant residual for purposes of determining compliance 
with this rule. 

3. The notice of public hearing specified the reasons for 
these amendments. Spoken and written comments were received at 
the public hearing held on February 23, 1998, and additional 
written comments were received. The comments are summarized 
below along with the agency's response. 

Comments concerning 17.39.208(4) (e) (iii) 

COMMENT 1: The requirement pertaining to residual 
concentrations of disinfectant in the distribution system should 
apply only to systems legally mandated to use full time 
disinfection. Otherwise it would discourage systems not legally 
required to use disinfection from doing so. Brad Hafar, Mountain 
Water Company (Missoula) . 

RESPONSE: The requirements of 17.39.209 apply only to public 
water supply systems with a surface water source or a ground 
water source under the direct influence of surface water. Some 
type of disinfection is required for all such systems. The rule 
does not apply to systems with only ground water sources which 
are not under direct influence of surface water. 

Comments conc.;,rning 17.38.215(1) (b) (i): 

COMMENT 2: Microbial contamination often occurs on an 
intermittent and sporadic basis. Monitoring quarterly is likely 
to be ineffective at detecting this type of contamination. 
Consider eating at your favorite rural restaurant or bar and not 
knowing if the water is safe to drink, because it hasn't been 
sampled for several months. Ruth Powers, R.S., Missoula 
City-County Health Department. 

COMMENT 3: Microbiological contamination of ground water (well) 
sources may occur sporadically in response to seasonal effects or 
other influencing factors and does not necessarily persist for a 
lengthy time period. Quarterly sampling may miss the period of 
contamination. Dick Quist, Ph.D., R.S., Flathead County Health 
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Department. 

COMMENT 4: From a public health perspective, contaminated water 
can result in contamination of foods, utensils, dishes, food 
preparation surfaces and ice. This can be a significant causal 
factor of food borne illness. The very young and elderly are 
most at risk. Dick Quist, Ph.D., R.S., Flathead County Health 
Department. 

COMMENT 5: Many instances of contamination may be occurring daily 
that go unnoticed. Reducing the frequency of testing may only 
further endanger our fragile potable water supplies. David 
Haverfield, Lolo Water and Sewer District, Missoula County. 

COMMENT 6: The proposal to reduce sampling frequency for small 
public water systems under 17.38.215(1) (b) (i) is a setback, not 
a step in the right direction, due to health risks involved with 
contaminated drinking water. Quarterly sampling is not adequate 
to detect problems in a timely manner. Jake Kammerer, R.S., 
Ravalli County Sanitarian. 

COMMENT 7: Bacteriological water sampling is one of the least 
expensive of all required water tests, but serves one of the most 
important public health roles. Peter M. Frazier, Great 
Falls/Cascade County City-county Health Department. 

COMMENT 8: The cost of monthly sampling, for as little as $10 per 
month, does not seem a significant hardship. David Haverfield, 
Lola Water and Sewer District, Missoula County. 

COMMENT 9: While there may be circumstances that warrant 
quarterly sampling for public water supplies that are not at risk 
to microbial contamination, in many situations reducing the 
sampling would unnecessarily expose the public to microbial 
contamination. Ruth Powers, R.S., Missoula City-County Health 
Department. 

COMMENT 10: Although there are probably a number of systems 
throughout the state where monthly sampling may not be warranted, 
there are many systems where quarterly monitoring could put the 
public at risk. Peter M. Frazier, Great Falls/Cascade County 
City-County Health Department. 

COMMENT 11: While there may be circumstances that warrant 
quarterly sampling for public water supplies that are less at 
risk from microbial contamination, in many situations reducing 
the sampling frequency may unnecessarily expose the public to 
dangerous bacteria. David Haverfield, Lola Water and Sewer 
District, Missoula County. 

COMMENT 12: Commentor opposes the proposed amendment, at least 
until a more detailed rationale is provided to the public with 
additional opportunity for public comment. No reason for the 
change in terms of protecting public health was stated other than 
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to conform with federal requirements which have not changed since 
1993 when the requirement for monthly sampling of these systems 
was adopted. Jeff McCleary, Montana Association of Water and 
Sewer Systems. 

COMMENT 13: Commentor requests that the board require answers to 
the following questions and allow additional public comment 
before approving the proposed amendment. 

(1) Why is this change being proposed at this time? 

( 2) Is the change proposed in order to better protect 
public health? 

(3) What were the reasons given in 1993 when the sampling 
requirement for such systems was changed from quarterly 
to monthly? 

(4) Do sanitary surveys, bacteriological sampling results, 
absence of boil orders and overall conditions of 
transient non-community public water supply systems 
suggest that quarterly bacteriological sampling is 
again adequate to protect public health? 

(5) Is this change being proposed to give transient 
non-community systems monitoring relief, or to relieve 
the paperwork burden of someone else? 

(6) Is it in the best interests of public health to impose 
a stringent regulation in 1993 and then change lt back 
to a less stringent regulation in 1998? 

Jeff McCleary, Montana Association of Water and sewer Systems. 

COMMENT 14: Missoula City-County Health Department recommends 
alternate language to the effect that monthly samples would be 
required for these systems for each month during which the system 
provides water to the public. An exception to this requirement 
would be made for such systems to sample for coliforms on a 
quarterly basis if the following conditions were met: (1) if no 
routine samples from the previous 3 years contained coliform; and 
(2) a sanitary survey conducted by the department or county 
sanitarian within the past 3 years showed no relevant risk to the 
well or distribution system; and (3) no changes have been made to 
the well or to the distribution system. Ruth Powers, R. S. , 
Missoula City~County Health Department; 

COMMENT 15: Great Falls/Cascade County Health Department supports 
the language proposed by Missoula City-County Health Department. 
This is a good, common sense approach that provides protection 
where needed without creating major financial hardship to any 
operator. Peter M. Frazier, Great Falls/Cascade County City
county Health Department. 
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COMMENT 16: Gallatin City-County Health Department concurs in the 
modification recommended by Missoula City-County Health 
Department. In other words, commentor recommends that the rule 
be amended to require a 3-year record of monthly, uncontaminated 
sampling before the public water supplier is offered the option 
to decrease sampling frequency. A 3-year "clean" sample period 
requirement is long enough to provide sampling results from the 
water source over several seasonal changes thus increasing the 
probability of having sampled during both high and low ground 
water periods. This time period also coincides with the sanitary 
survey inspection cycle for public water supplies. Denise 
Moldroski, R.S. and Thomas Moore, R.S., Gallatin City-County 
Health Department. 

COMMENT 17: Commentor suggests that bacteriological sampling of 
these samplings continue to generally be required on a monthly 
basis, but that certain individual systems could be allowed to 
reduce sampling frequency to a quarterly basis if it was 
demonstrated: (1) that the system had a history of good 
bacteriological sampling results; (2) that sanitary surveys of 
the system reflected appropriate conditions; and (3) that the 
system had a history of compliance with pertinent regulations. 
Jeff McCleary, Montana Association of Water and Sewer Systems. 

COMMENT 18: Commentor suggests that sampling schedules could be 
designed around periods of high contamination risk such as spring 
runoff. Dick Quist, Ph.D., R.S., Flathead County Health 
Department. 

COMMENT 19: Commentor proposes that the rules establish a special 
class of transient non-community water supplies having (1) a 
satisfactory track record of microbiological sampling, and (2) a 
satisfactory current sanitary survey of the water source. These 
facilities would qualify for quarterly microbiological sampling 
while the remaining sources would continue with monthly sampling. 
A monthly update of facility status would be required. Dick 
Quist, Ph.D., R.S., Flathead County Health Department. 

COMMENT 20: Contracted local sanitarians should be authorized to 
reduce sampling from quarterly to monthly for systems which have 
consistently shown safe results. Local sanitarians should also 
be authorized to again require monthly sampling for 6 months to 
1 year if an operator fails to send in a quarterly sample. Jake 
Kammerer, R.S., Ravalli County Sanitarian. 

COMMENT 21: Commentor is concerned that some small system 
operators do not use proper techniques in taking samples. If the 
board goes to quarterly sampling, the department should contract 
with counties to take the samples. ,Jake Kammerer, R.S., Ravalli 
County Sanitarian. 

COMMENT 22: Commentor states that transient non-community systems 
are ignored and neglected and operators are untrained and may 
not use proper sampling techniques. Commentor bclievPs that 
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monthly monitoring would be more likely to detect contamination. 
Robert A. Davidson, microbiologist, AMATEC Water and Wastewater 
Analysis & Consulting, Billings. 

RESPONSE TO COMMENTS 2 THROUGH 22: At its meeting on April 3, 
1998, the board decided to defer consideration of this proposed 
amendment until the meeting on June 12, 1998. The board has 
requested that the department develop amendments to this sub
section that would continue the monthly sampling requirement but 
would include criteria under which an operator of this class 
could sample for coliform bacteria quarterly rather than monthly. 
The board will consider these amendments at its meeting on June 
12, 1998. 

Comments concerning 17.38.215(4): 

COMMENT 23: Proposed change implies that special purpose samples 
cannot be taken from wells since wells are •part of the public 
water supply system that is actively serving the public•. 
Commentor agrees that source water samples should not be used in 
Total Coliform Rule (TCR) compliance, but they should not be 
discouraged from being taken. Commentor suggests that the rule 
be amended to provide that such samples may not be ". . taken 
from a part of the public water supply distribution system that 
is actively serving the public." Arvid M. Miller and Brad Hafar, 
Mountain Water Company (Missoula) . 

RESPONSE: The suggested change has been made. Special ptlrpose 
samples that are taken from a source prior to disinfection would 
continue to be regarded as special purpose samples. Samples that 
are taken from sources would typically not be regarded as 
compliance samples since coliform samples should be taken from 
the distribution system. However, unsatisfactory samples taken 
from sources that supply water to the distribution system without 
treatment should be reported immediately to the department. The 
department may require check sampling and corrective measures. 
If appropriate, public notification may also be required. This 
clarification is provided to dispel the belief that 
unsatisfactory "special" samples taken from public water supplies 
do not require immediate resolution or public notification. 

COMMENT 24: Commentor recommends that this rule should allow for 
samples taken on mains which are repaired under pressure. These 
type of repairs are made on mains ". . actively serving the 
public" and should be sampled, not discouraged from being 
sampled. This type of repair is common and is adequately 
addressed in AWWA Disinfection Standards as a single 
bacteriological sample with standards for follow-up, when 
necessary. It is not appropriate for these types of samples to 
be regarded as TCR compliance samples. Arvid M. Miller and Brad 
Hafar, Mountain Water Company (Missoula). 

RESPONSE: The response to this question is effectively the same 
as the response to comment 23 above. The requirement is proposed 
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to protect the public health. Unsatisfactory samples taken from 
an active part of the distribution system indicate that the water 
is at risk, and should be reported to the department immediately. 
Depending upon circumstances, public notification may be 
required. Immediate resolution of the problem would be required. 
Regardless of whether the repair practice is accepted by the 
industry, the sample results would still be indicative of the 
quality of water actually being served to the public. Again, 
these samples would not typically be regarded as routine samples, 
but they may be used in a compliance determination. 

Comments concerning 17.38.217(8): 

COMMENT 25: 17.38.217(8): The language of this subsection should 
be amended to read: ". . public water supply mandated to use 
~ full time disinfection ... " Otherwise, this notification 
requirement creates a disincentive for voluntary chlorination or 
other disinfection on a water system that is not legally required 
to use disinfection. Commentor believes that the changes 
proposed in ARM 17.38.217(8) will do more to discourage ground 
water systems from disinfecting than it will do good. Arvid M. 
Miller and Brad Hafar, Mountain Water Company (Missoula). 

RESPONSE: This subsection applies only to surf ace water· sour·ces, 
and to ground water sources under the direct .influPnce of surface 
water. Disinfection of these sources is alrPady mandatory. 

Comments concerning 17.38.229(4): 

COMMENT 26: 17.38.229(4): The language of this suLsection should 
be amended to apply only to ground water systRmG which are 
legally mandated to disinfect so as to avoid creating a 
disincentive to voluntary disinfection. Arvid M. Miller and ~rad 
Hafar, Mountain Water Company (Missoula). 

RESPONSE: The rule has been amended as suggested. 

COMMENT 27: Regarding 17.38.217(8) and 17.38.229(4), it would 
seem wise not to impose any new regulations now which would 
produce an incentive for a ground water system not to voluntarily 
disinfect. The federal ground water disinfection rule (GWDR) is 
currently under development and is scheduled for proposal in 
1999. The guidelines developed in the GWDR should go a long way 
to providing the State of Montana with adequate direction for 
monitoring of ground water systems that disinfect. Arvid M. 
Miller and Brad Hafar, Mountain Water Company (Missoula). 

RESPONSE: The point is well-taken, and the above responses to 
comments 23 through 26 should address these concerns. As noted, 
future rulemaking requirements by EPA may require further 
modifications to these rules. 
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BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by: 

Certified to the Secretary of State April 20, 1998. 
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BEFORE THE DEPARTMENT OF CORRECTIONS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules I through VI 
pertaining to the siting and 
construction standards of 
private correctional 
facilities in Montana 

TO: All Interested Persons 

CORRECTED NOTICE 
OF ADOPTION 

1. On January 15, 1998, the Department of Corrections 
published a notice at page 172 of the Montana Administrative 
Register, Issue No. 1, of the adoption of the above-captioned 
rules pertaining to the siting and construction standards of 
private correctional facilities in Montana. 

2. The notice of adoption incorrectly stated that ARM 
20-27.105(4), renumbered (3), remained the same. In re
earmarking the paragraphs, the internal reference to paragraph 
(3) was overlooked and should have been changed to (2). The 
corrected rule reads as follows: 

RULE V (20.27.105) LETTERS IN SUPPORT OF PROPOSED SITES 
FOR PRIVATE CORRECTIONAL FACILITIES (1) through (3) remain 
the same as adopted. 

(a) through (g) remain the same as adopted. 
#+ J..ll If the proposed site is located within seven and 

one-half air miles of an adjacent county, proposers shall also 
obtain letters of support and/or concern from the officials 
l.isted in -B+ l2J..(a)- through (g) in the adjacent county. 

(4) remains the same as adopted. 
AUTH: 53-30·604, MCA; IMP: 53-30-607, MCA 

3. All other rules remain the same as adopted. 

4. Replacement pages for the corrected notice of 
adoption were submitted to the Secretary of State on March 31, 
1998. 

1rector 
of Corrections 

David L. Ohler 
Rule Reviewer 

Certified to the Secretary of State, April 20, 1998. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
and repeal of rules regulating 
public gambling 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
AND REPEAL OF RULES 
REGULATING PUBLIC 
GAMBLING 

1. On November 17, 1997, the Department of Justice 
published a notice of public hearing on the proposed amendment 
and repeal of rules regulating public gambling at pages 2023 to 
2037 of the 1997 Montana Administrative Register, issue no. 22. 
The hearing was held on December 10, 1997, at 9:00 a.m. in the 
auditorium of the Scott Hart Building, 1st Floor, 303 N. 
Roberts, Helena, Montana. 

2. The department has amended rules 23.16.101, 23.16.102, 
23.16.103, 23.16.120, 23.16.121, 23.16.502, 23.16.1701, 
23.16.1712, 23.16.1713, 23.16.1715, 23.16.1716, 23.16.1718, 
23.16.1719, 23.16.1720, 23.16.1827, 23.16.1901, 23.16.1911, 
23.16.1913, 23.16.1914, 23.16.1915, 23.16.1916, 23.16.1918, 
23.16.1925 as proposed; and repealed Rule 23.16.2004, found on 
pages 23-805 and 23-806 of the Administrative Rules of Montana 
as proposed. 

3. The department has amended rules 23.16.1717, 
23.16.1828, 23.16.1925 and 23.16.2001 as proposed but with the 
following changes (text of rule with stricken matter interlined, 
new matter underlined) (authority and implementing sections 
remain the same as proposed) : 

23 .16 .1717 SALE OF SPORTS TAB GAMES BY SPORTS TAB GAME 
SELLERS COLLECTION OF TAX ( 1) A aperts tae gaf!le seller ::!hall 
oftly acquire spor\:s \:ae galftes from a manllfaet<~rer of sper\:s 
~ A sports tab game shall be sold only by a licensed sports 
tab game seller. Sports tab game sellers shall only sell sports 
tab games that meet the requirements of statute and rule. 

(2) through (5) same as proposed. 

2J .16 1828 GENERAL REQUIREMENTS OF OPERATORS. 
MANUFACTURERS. MANUFACTURERS OF ILLEGAL DEVICES. DISTRIBUTORS 
AND ROUTE OPERATORS OF VIDEO GAMBLING MACHINES OR PRODUCERS OF 
AaSQCibTED EQUIPMENT (1) through (3) same as proposed. 

{4) Every manufacturer or distributor proposing to import 
video gambling machines not approved under ARM 23.16.1901 for 
research and development or proposing to export legal gambling 
machines from the state must: 

(a) comply with the applicable requirements of ARM 
23,16. 2001 15) and report such shipments to the department on 
form 22 as desel'ibed in ARt! 23.16.2001(5) (e); and 

(b) same as proposed . 

. 23 '16 '1925 POSSESSION OF UNPERMITTED MACHINES BY 
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MANUFACTURER. DISTRIBUTOR, ROUTE OPERATOR. 8R OPERATOR. OR 
REPAIR SERYICE (1) A manufacturer, distributor, route 
operator, €H" operator. or repair service may possess or own 
unpermitted machines or associated equipment which conform to 
the statutory requirements and rules relating to electronic 
video gambling machines. Such machines may not be made 
available for play by the public without a current permit issued 
by the department. 

23. 16.2001 MANUFACTURER OF ILLEGAL GAMBLING DEVICES 
LICENSE ~ FEE ~ REPORTING REQUIREMENTS - INSPECTION OF RECORDS -
REPORTS (1) through (6) same as proposed. 

(7) A person importing or exporting illegal gambling 
devices and associated equipment or either of them under (5) (a) 
must provide monthly report(s) to the department using form 22 
and must supply information as described in (5) (b) (i), (ii) lin 
the case of imports only!, and (iv). All monthly reports under 
this rule must be filed with the department within 15 days after 
the end of each required monthly reporting period. 

(B) and (9) same as proposed. 

4. Several individuals and organizations offered written 
comments about the proposed rules and one organization presented 
comments at the public hearing. The department has given 
careful consideration to all of these comments. For the sake of 
clarity and due to the volume of comments received, the 
department has organized the comments and its responses by rule 
number and subsection. 

After analyzing the comments and objections and in light of 
applicable law and regulations, the department responds as 
follows: 

A. Proposed Rule 23.16.1717 (1). 

COMMENT: 
The Administrative Code Committee challenged the proposed 

change to rule 23. 16. 1717 ( 1) , which provided " [A] sports tab 
game seller shall only acquire sports tab games from a 
manufacturer of sports tabs." The Administrative Code Committee 
argued the proposed amended rule was improper because there is 
"no provision in the MCA sections cited as implemented by this 
rule that can fairly be said to be implemented by this rule.• 
Citing 2-4-305, MCA, the Administrative Code Committee concluded 
that the proposed rule exceeds the subject matter or agency 
function "clearly and specifically" set out in the antecedent 
statute. 

RESPONSE: 
Under the circumstances presented here, the department 

concurs with the Administrative Code Committee's analysis and 
withdraws the challenged portion of the rule. 

B. Proposed Rule 23.16.1925. 

Montana Administrative Register 8-4/30/98 



-1178-

COMMENT: 
Gambling Industry Association (GIA) and Montana Independent 

Machine Operators Association (MIMOA) object to the proposed 
changes to Rule 23.16.1925 insofar as the proposed rule would no 
longer permit a "repair service" to possess video gambling 
machines and regulated components. 

RESPONSE; 
The department set out to correct several existing problems 

with this rule, the most significant of which was the existence 
of a "repair service" class of businesses entitled to 
unrestricted access to regulated gambling machines and 
components. Significantly, no repair service offered comments 
on the proposed rule. Another notable fact is that none of the 
comments received suggest that a "repair service• is or ever was 
a legislatively authorized class of gambling enterprise. In 
fact, the term "repair service" is not a legislative creation, 
but has been used for some time in the rules, perhaps as a 
result of pragmatic issues raised by workaday business. 
Consequently, the rules developed a number of references to how 
repairs are to be recorded, when "loaner" machines may be put in 
play, etc., but nothing in the code suggests authority for a 
"repair service• class of gambling businesses. 

The code limits commerce in regulated devices to the 
statutorily prescribed licensees-- manufacturers, distributors, 
etc. Sfre 23-5-112(10), MCA (authorized functions of a licensed 
distributor). Under Montana's longstanding regulatory sche.me, 
a repair service may neither purchase nor sell a gambling 
machine or regulated component. Approximately one year ago the 
Gambling Control Division Administrator issued a notice 
reiterating that fact. Under the existing statutes and 
regulations, it would be a violation for a gambling licensee to 
sell regulated gambling devices or components to a repair 
service and it would be a violation for the repair service to 
purchase and/or resell such devices. 

In spite of these restrictions on their activities, repair 
services do exist. Since they are unregulated, the department 
is unaware of the number of repair services that may be 
operating in Montana on a full-time or part-time basis and is 
unaware of their share of the market. The department, 
therefore, is unaware of the potential impact of the proposed 
rule on repair services or on the gambling licensees they serve. 
Considering these uncertainties, the department is reluctant to 
adopt the proposed rule eliminating repair services. 

In light of this unusual situation, the department concurs 
with GIA' s F~nd MIMOA' s comments. The rule as adopted will 
retain the reference to repair services. 

Background Information Regarding Remaining Comments· 

The remaining comments to the proposed rules concern 
prerequisites to importing illegal devices and exporting legal 
devices. There are several common themes in these objections 
which will be taken up in turn below. Before addressing those 
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specific o~jections, it is instructive to review the general 
framework the legislature has established for these gambling 
activities. 

1) Illegal Devices Are Subject To UniQue Standards 
The illegal device manufacturer license is unique among 

Montana's gambling licenses. In every other form of license 
related to gambling, the legislature expressly created and 
defined the license by affirmative legislative enactments. ~ 
.e......a.. 23-5-112, MCA, (definitions); 23-5-128, MCA, (distributor); 
23-5-129, MCA, (route operator); 23-5-177, MCA, (operator); 23-
5-424, MCA, (manufacturer of electronic bingo/keno equipment); 
and 23-5-625, MCA, (video gambling machine manufacturer) . 
However, in the case of illegal devices the legislature deferred 
to the department of justice to adopt appropriate rules. ~ 23-
5-152 (3) (a), MCA. 

While it charged the department with creating a regulatory 
scheme for illegal devices, the legislature did not attempt to 
detail that scheme. The legislature did, however, establish 
three guiding principles and declared that: 

a) illegal devices may only be imported into Montana for 
limited, expressed, purposes; 

b) the devices may only be imported after "the licensee 
has notified the department and has received 
authorization from department to bring the illegal 
video gambling machine into the state;" and 

c) the licensee must abide by reporting requirements left 
to the rule making discretion of the department. 

23-5 .. 152 (4) (b) and (c), MCA. 

2) A Gambling Device Is Either Legal Or It Is Illegal. 
In Montana, a gambling device is either legal or it is 

illegal. Those that are legal are both authorized and a~~roved. 
Everything else is illegal. This is an easily understood system 
with no grey areas to confuse the unwary. An unapproved device 
is equally illegal whether possessed by a manufacturer of 
ill ega 1 devices or a distributor. The regulations governing 
illegal devices, therefore, should apply equally whether one is 
a manufacturer or a distributor. 

3) Records Submission And Review Should Be Meaningful. 
Records submission and review should not be idle "busy 

work" for licensees or for the department. If the legislature 
directed a licensee to undertake the effort necessary to submit 
detailed records to the department it is reasonable to infer 
that: 

a) the records are meaningful; and 
b) the department should examine and consider those 

records. 

The department will not assume that the legislature imposed upon 
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licensees or the department idle tasks. 

4) The Legislature Is Concerned 8bout Montana Licensees' 
Conduct Outside Of Montana. 

Legislative policy and department history have shown that 
checks are necessary on Montana licensees' gambling~relatsd 
conduct even outside Montana's borders. Federal law contains no 
blanket approval of interstate gambling trade under the guise of 
"interstate commerce." Montana should not become a safe harbor 
for those licensees who would engage in violations of federal 
law or a sister state's law. Consequently, the department 
should be able to ascertain through record keeping requirements 
whether a licensee's conduct outside Montana is unscrupulous. 
~ 23-5-110, MCA. 

If Montana's concern about our licensees' out-of-state 
conduct was ever in doubt, that doubt was obliterated when the 
1997 legislature passed amendments to 23-5-614, MCA. In 1997 
the legislature required manufacturers and distributors to 
submit details of a proposed export of Montana-legal gambling 
machines. Under this amendment, a Montana manufacturer or 
distributor may sell gambling machines and equipment outside of 
Montana, but only if the proposed sale "complies with all 
applicable local, tribal, state, and federal laws and 
regulations." 23-5-614(3), MCA. This legislative expression of 
public policy makes it clear that Montana licensees must abide 
by other jurisdictions' laws. 

With this four-point framework in mind, the department now 
addresses the specific objections offered by the opponents to 
the proposed rules. 

C. Proposed Rule 23.16.2001(5)(a), 23.16.2001(7) 
and Form 22. 

COMMENT: 
VLC wrote to object to the proposed requirement of rule 

23.16. 2001 (5) (a), as it was implemented through proposed rule 
23.16.2001(7) and Form 22, which, in some instances, require 
disclosure of certain contracts for the export of illegal 
gambling devices. 

RESPONSE· 
In promulgating proposed rule 23.16.2001, the department 

relied on recently amended 23-5-614, MCA, for guidance. Amended 
23-5-614, MCA, creates rigid rules for exporting Montana-~ 
devices. A primary goal of the department's rules is to promote 
uniform, consistent, application of the law. There is no 
rational reason to make it more difficult to export a legal 
device than it is to export an illegal device. Consequently, 
proposed rule 23.16.2001 is designed to do the following: 

a) treat exports of legal and illegal devices similarly; 
and 

b) guarantee that Montana is not a safe haven for those 
who would violate another jurisdiction's gambling 
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laws. 

Proposed rule 23.16.2001 accomplishes these goals by 
creating a dual system for securing department approval to 
import or export illegal gambling devices. The first method, 
described in rule 23.16.2001(5)(;a), concerns Montana licensees 
who hold gambling licenses in each jurisdiction involved in the 
transaction (the VLC scenario) . The premise of this approval 
method is that if the licensee holds an appropriate license in 
the other jurisdictions involved, there is little likelihood 
that the transaction will run afoul of local, tribal, state or 
federal law. 

The second alternative method of approval, described in 
rule 23.16. 2001 (5) (b), concerns licensees who hold a Montana 
license, but do not routinely conduct business in the other 
affected jurisdictions and, consequently, do not hold licenses 
in those jurisdictions. In this second scenario, the department 
must consider the proposed transaction and must have sufficient 
information about the proposed transaction to conclude that it 
is not on its face improper. Proposed rule 23.16.2001(5) (b) 
requires some licensees to disclose contract terms. 

VLC argues that the rule 23.16.2001 (7) reporting 
requirements compel disclosure of contract terms that was meant 
to be unnecessary under the rule 23.16.2001(5) (a) approval 
method. VLC has identified an unintended flaw in the 
approval/reporting process envisioned through rule 23.16.2001. 
Considering the illegal device statutory framework set forth 
above and the department's regulatory goals expressed in 
23.16.2001(5), the department concludes that VLC is correct in 
its conclusion that rule 23.16. 2001 (7) requires disclosures 
deemed unnecessary in rule 23.16.2001(5) (a). Nevertheless, even 
those licensees operating under the abbreviated approval method 
must fulfill certain general reporting requirements. In light 
of this discussion, rule 23.16.2001(7) and Form 22 are modified 
accordingly. 

D. Proposed Rule 23.16.1828(4) (b). 

COMMENT: 
The department received three objections to proposed rule 

23.16. 1828 (4) (b) . Offering objections were Gambling Industry 
Association, Senator John "J.D." Lynch and Montana Independent 
Machine Operators Association. While varying some in 
presentation, each objection essentially stated that the 
proposed rule improperly requires the department's prior 
approval before importing unapproved gambling devices into 
Montana for research and development purposes. They conclude, 
therefore, that proposed rule 23.16.1828 (4) (b) should be deleted 
in its entirety. 

RESPONSE: 
The operative new language of 23-5-631(1), MCA, follows: "A 

licensed manufacturer or distributor may bring a video gambling 
machine or associated equipment authorized by this cha~ter into 
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the state for research and development on behalf of a licensed 
manufacturer prior to submission of the machine or eQuipment to 
the department for approval." (emphasis added). It is vital to 
this analysis to note that the statute contemplates authorized 
gambling machines which have not been approved by the 
department. As noted in the general discussion above, an 
unapproved gambling machine is a form of an illegal device. 

In 23-5-152, MCA, the legislature declared that the 
department must be notified of, and issue prior approval for, 
any proposed imports of illegal gambling devices. The 
challenged regulation harmonizes the legislature's prohibition 
on importing illegal devices without department approval (23-5-
152) and the legislature's authorization of importation of 
illegal devices for research and development (23-5-631). The 
department could not justify the obvious preferential treatment 
that would result if manufacturers and distributors of legal 
devices were allowed to import illegal devices without prior 
approval, but manufacturers of illegal devices were not. 
Without some prior examination of the proposed importation, the 
department could not determine if the devices were even 
authorized. Accordingly, the department does not agree with 
the objections. Rule 23.16.1828 is adopted with the 
modifications described in the next section. 

E. Proposed Rules 23.16.1828(4) and 23.16.2001. 

COMMENT: 
Senator Lynch and Montana Independent Machine Operators 

Association object to proposed rule 23.16.2001 as it implements 
amendments to 23-5-614(3), MCA, concerning exporting Montana
legal gambling machines. In sum, the objections to this 
proposed rule are that the department's approval is not 
necessary for an .e.xpQtl of Montana-legal gambling devices. 
Additionally, the opponents argue that the rule frustrates what 
is already legal to do under "federal law." Finally, the 
opponents assert that the department's role in exporting 
Montana-legal devices is limited to simply recording that a sale 
has taken place. 

RESPONSE: 
Amended 23-5-614 (3), MCA, may be the clearest pronouncement 

in all the gambling code declaring how the department is to 
regulate a particular gambling activity. The legislature must 
have had a reason for requiring a licensee to submit such 
detailed information prior to a sale. The department will not 
assume that the legislature intended to impose upon the industry 
idle records submission tasks and will not assume that the 
department should disregard information tendered to it. 

Prior notice and prior department approval allows an 
opportunity to review a proposal before it has been finalized. 
The opponents incorrectly assume that all such transactions are 
"already legal under federal law." Furthermore, the legislature 
declared that a violation of 23-5-614(3), MCA, is a crime. 
Under the opponents' understanding of the statute, a defective 
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sale would be addressed after the fact as a felony. The 
function of the department is not to act as legal counsel for 
licensees, but it is considerably more sensible to allow the 
department to review a proposed improper transaction beforehand 
rather than after the fact. Considering this analysis, 
23.16. 2001 is adopted as proposed, with the above-mentioned 
modifications to subsection (7) . 

In one set of circumstances, manufacturers and distributors 
may take advantage of rules simplifying the export of Montana· 
legal devices (~ section C above) . That simplified procedure 
should apply to this rule as well. Consequently, proposed rule 
23.16.1828(4) should be modified to make uniform the treatment 
of similarly situated licensees. 

Imports and exports of all sorts are addressed in 
23.16.2001. Imports and exports of illegal devices fall 
directly within proposed rule 23.16.2001. Exports of Montana
legal devices are addressed in rule 23.16.1828 which, in turn, 
refers the licensee back to rule 23.16.2001. As noted above, 
rule 23.16.2001(5) contains two provisions for securing approval 
of exports: 

a) 

b) 

the ru 1 e 2 3 . 16 . 2 0 0 1 ( 5 ) (a) 
licensee holds licenses 
jurisdictions; and 
the rule 23.16.2001(5) (b) 
licensee does not hold 
jurisdiction. 

scenario where the Montana 
in the other affected 

scenario where the Montana 
licenses in each affected 

It is appropriate to allow those proposing exports under 
23-5-614 (3), MCA, to take advantage of the abbreviated prior 
approval method described in rule 23.16.2001(5) (a). Should a 
Montana manufacturer or distributor happen to hold a license in 
another jurisdiction, that licensee should be free to take any 
advantage offered by the dual approval methods set out in 
23.16.2001(5). Proposed rule 23.16.1828(4) is modified 
accordingly. 

Reviewer) 

Certified to the Secretary of State April~. 1998. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of the 
Repeal of Certain Rules 
Pertaining to Railroads 

NOTICE OF REPEAL 

TO: All Interested Persons 

1. On January 29, 1998, the Department of Public Service 
Regulation published notice of public hearing on the proposed 
repeal of certain rules pertaining to railroads at pages 342 
through 344, issue number 2 of the 1998 Montana Administrative 
Register. 

2. The Department has repealed the following rules as 
proposed: 

38 4,105 
38 4 106 
38,4 107 
38,4,108 
38 4 10~ 
38.4 110 

EROCEEDINGS 
38 4 111 
38,4 112 
38.4.113 
38.4.111 
38 4 115 
38 4 116 
38.4,117 
38.4 118 
38,4,11~ 

38.4 120 
38.4,125 
38.4.126 
38,4,127 
38,4.12!j 
38 4.134 
38.4.13J 
38,4.134 
38 4.135 
39,4,136 
38,4 141 
39.4,142 
38 4,14J 
38 4,144 
39 4 145 
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NOTICE PERIOD FOR FILING RAILROAD TARIFFS 
CONTENT OF NOTICE 
CONSEQUENCE OF DEFECTIVE NOTICE 
SAVINGS PROVISION 
WAIVER OF TARIFF FILING REQUIREMENTS 
COMMENCEMENT OF INVESTIGATION AND SUSEENSION 

DURATION OF SUSPENSION PERIOD 
GRO!lliDS FOR SUSPENSION 

MARKET DOMINANCE 
REASONABLENESS 
BURDEN OF PROOF - GENERAL 

ZONE OF RATE FLEXIBILITY-INVESTIGAIION THRESHOLD 
MONETARY ADJUSTMENTS FOR SUSPENSION ACTIONS 
FILING PROCEDURES 
REF!lliD OR COLLECTION OF FREIGHT CHARGES 
WAIVER OF MONIES DUE TO RAILROAD 
INTRAMODAL COMPETITION 
INTERMODAL COMPETITION 
GEOGRAPHIC COMPETITION 
PRODUCT COMPETITION 
ZONE OF RATE FLEXIBILITY 
MARKET DOMINANCE THRESHOLD 
REASONABLENESS OF RATES 
BURDEN OF PROOF 
NONAPELICA8ILITY 
CONTRACTS 
GRO!lliDS FOR REVIEW OF CONTRACTS 
FILING OF COMPLAINTS 
COMMISSION DECISION UEON REVIEW OF CONTRACT 
APEROYAL DATE OF CONTRACTS 
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38.4.146 LIMITATION OF RIGHTS OF A RAIL CARRIER TO ENTER 
FUTURE CONTRACTS 

38.4.147 ENFORCEMENT 
38.4.148 LIMITATION ON AGRICULTURAL EQUIPMENT AND RELIEF 
38 4 149 SPECIAL TARIFF RULES FOR CONTRACTS 
38.4.150 CONTRACT AND CONTRACT TARIFF TITLE PAGE 
38.4.151 CONTRACT TARIFF NUMBERING SYSTEM 
38.4.152 CONTRACT TARIFF CONTENT 
38.4.153 COMMON CARRIER RESPONSIBILITY 
38 4 156 EXEMPTIONS 
38 4 162 CONTRACT AND CONTRACT SUMMARY AVAILABILITY AND 

INFORMAL DISCOVERY 
38 4 163 PRELIMINARY SHOWING REQUIRED FOR FORMAL CONTRACT 

DISCOVERY 
38.4.164 PROCEDURES FOR FORMAL CONTRACT DISCOVERY 

AUTH. (all rules above) 69-2-101, MCA 
IMP. (all rules above) 69-1-102, 69-14-111, MCA 

38.4.301 DISCONTINUANCE OF STATION AGENTS. STATIONS AND 
SIDETRACKS 

AUTH. 69-2-101, MCA 
IMP. 69-1-102, 69-14-111, 69-14-202, MCA 

3. The United Transportation Union (UTU) filed written 
comments on the proposed repeal. The Department views UTU' s 
comments as information pertaining to federal laws governing 
railroads and the effect those federal laws may have on state 
regulation. The Department appreciates the information, has 
considered it, and determines that the information does not 
warrant modifications to the proposed repeal. 

~ave Fisher, Chair 

CERTIFIED TO THE SECRETARY OF STATE APRIL 13, 1998. 

Reviewed By RobinA McHugh 
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BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS 
DEPARTMENT OF' COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on the 
interpretation of 37-24-106, 
MCA, to recognize 
iontophoresis as an additional) 
modCil i ty option. ) 

DECLARATORY RULING 

l. On November 3, 1997, the Board of Occupat i oncd 
Therapists published a Notice of Petition for Declaratory 
Ruling in the above-entit-led matt•'r at pag0 2000, 1 99'1 Mont·,",,., 
Administrative Register, issue number 21. 

2. On December 3, 1997, R. Perry Eskridge, Hearing 
Examiner, presided over a hearing in thi5 mi'lt.t.E'r to cnnsid<'I 
oral t.esti.mony from intPrested individuals. 

3. on January )6, l99R, tlw Board met vicl i'l conferPnce 
call to consider the rf'sults of the heari.r1q h<>ld Dec"mber ·l, 
1997, and written commt'nt.s receiv•'d prior to thP de;,dlitl<'. Cin 
that. same day, U1" Rni'!rd made a rnol.ion tu isSliP this 
declaratory ruling. 

Issue 
4. Petitioners requested a declaratory ruling 011 whether 

the pPrformance of iontophoresis is within til<' scope of 
practice for occupat conal therapists pursuant to T7-21-1Cl6, 
MCA, permitt.ing the usc o! sounrl i'lnd elrcc:t r ical phycdcal aqr'nt 
modalities. 

.sununar-y of C:orrunents 

5. The Board rec:Pived sixte(?fl written cummf-~nls in support. 
of occupational therapists performing i.ontophurf'sis. The 
comments asserted that under thee definition of physical ug<·'nt 
modalities, it was important to note that iontophoresis is a 
physical agent modality which is nut excluded undrcr the 
statutory language. Olher conunenlors stressed the need to 
ensure that the various occupational therapists who engaqe 111 
the use of this modality are adequately trained in the proper 
implementation of the modality. Some commentors ';tated thdt hy 
answering this question in the affirmative would nf'gate the 
current practice of involvinq a physical therapist in this 
process thereby reducing complexity in terms of billing, 
scheduling and, ul Lirnately, cost to the pat: i ent. 

6. The Mont~na Roard of Pharmacist.s also provided a 
c"mment regarding U1f' prop<"r method of obtCJlninq an 
il)lltophoresis t.r.::Hlsfer pdd and urged the Board tr) implPment·_ 
thuse procedtH<'S 1nto the declarotury rul incl· 

Montana Administrative Register 8-4/30/98 



-1187-

Analysis 

7. 2-4-510, MCA, provides statutory authority for 
agencies to issue declaratory rulings. Based on the receipt of 
a petition, proper notification of the petition in the Montana 
Administrative Register, and having considered the written and 
oral comments received, it is appropriate to issue the ruling 
at this time. 

8. Pursuant to 37-24-202 (1) (a), MCA, the Board is 
authorized to enforce the provisions of Title 37, chapter 24 
relative to the practice of occupational therapy within the 
state of Montana. 

9. The term "physical agent modalities" is defined at 37-
24-103(7) as: 

those modalities that produce a response in sott 
tissue through the use of light, water, temperature, 
sound, or electricity. Physical a9ent modalities are 
characterized as adjunctive methods used in 
conjunction with or in immediate preparation for 
patient involvement in purposeful activity. 
Superficial physical a9ent modalities include hot 
packs, cold packs, ice, fluidotherapy, paraffin, 
water, ancl olher commercially available superficial 
heating and coolin9 devices. Use of superficial 
physical a9ent modalities is limited to the shoulder, 
arm, elbow, forearm, wrist, and hand and is subject 
to the provisions of 37-24-105. Use of sound and 
electrical physical a9ent modaUty devices is limited 
lo the elbow, forearm, wrist, and hand and is subject 
to the provisions of 37-24-106. 

10. There is no express prohibition on the use of 
iontophoresis contained within the definition of physical a9ent 
modalities as defined in 37-24-103(7), MCA. In interpretin9 
whether iontophoresis is within an occupalional therapist's 
scope of practice, the Board shall not insert a prohibition 
where one does not exist. See 1-2-101, MCA. 

l 1. With regard to proper t.raininq it1 the use of the 
iontophoresis modality, 37-24-106, MeA, adequately sets forth 
those requirements which must be met ptior to the Board 
grantin9 a licensee authority to utilize the modality. 

12. The Board has, as one of its statutory mandates, lo 
"satPguard the public health, safety, and welfare." 37-24-102, 
MeA. 

l 1. In addressin9 the Board of Pharmacy's concern, the 
Board adopts the following statement. of pro~edure with resp~cL 
to obtaining an iontophoresis pad. 

a. A Physician prescribes the modality of iontophoresis. 
A prescription is obtained from the physician and supplied to 
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the patient/therapist by the physician. 
b. The prescription is delivered to the pllarmCJcy, 

specific instructions are indicated on thP prescription, "~' t:o 
medication, strength, etc. 

c. Medication is brought to the clinic and applied to 
appropriate pad with appropriate strength, duration, etc. 

d. The occupational therapist applies the pad to the 
patient following appropriate sequence, ion! ophoresis tr.eal:tnE'nt 
lc; initiated and at complPt.ion of treatment, n\('dicat ed pad is 
placed in the appropriate cont.ainer. 
After discussing this process w.ith the execul.ivP. dirert"r ot 
the Montana Board of Pharmacy, the Pharmc;cy FlCJCJrd verifird t.ltis 
process as appropriate anri, LhE":rr~forP, appr ov0ri (Jf· t hP 
declaratory ruling. 

C:onr..lu:oion 

14. After consideration of t.he comments and the reJP.vilnl. 
st··atutes, the Board of Occupolional Thet<lPY mCJkes the followinq 
declaratory ruling: 

15. The performance of iontophr.nesis ''""physical aqc·nt: 
modality is within the scope of practice f"r appr.opriate-'ly 
licensed occupal'ional tlrfcli1pi,_;ts within the staiP of Molll:illtil. 

Floarcl of Occupational Thetilpic-;t s 

JW: c-.!~~"-.. ~-~j, ,·· 
LYNN RF:NSON, ClTR 
CHAIRMAN 

Certified to the Secretary of State, April 20, 1998. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through December 
31, 1997. This table includes those rules adopted during the 
period January 1, 1998 through March 31, 1998 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1997, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996, 1997 and 1998 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS, Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1913, 2301 

ADMINISTRATION. Department of. Title 2 

I 
I-VI 

2.13.201 

2.21.122 
2.21.216 

2.21.619 
2.21.1412 

2.21.3603 

2.21.3704 

2.21.3802 
2.21.5006 

and other rules - State Procurement, p. 1107, 1816 
and other rules Payroll Administration 
Decedent's Warrants, p. 1855, 2278 
and other rules - 9-1-1 Emergency Telephone Systems, 
p. 1691, 2178 
and other rules - Sick Leave, p. 971, 1440, 2057 
and other rules - Annual Vacation Leave, p. 966, 
1442 
and other rules - Holidays, p. 962, 1444 
and other rules - Employment Preference for Persons 
with Disabilities, p. 1845, 2277, 157 
and other rules - Veterans' Employment Preference, 
p. 956, 1445 
and other rules - Recruitment - Selection, p. 1861, 
2279 
and other rules - Probation, p. 952, 1446 
and other rule - Reduction in Work Force, p. 946, 
1447 
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and other rules - Grievances, p. 949, 1448 
and other rule Equal Employment Opportunity, 
p. 964, 1449 

(Public Employees' Retirement Board) 
I Members of Retirement Systems who may Elect Coverage 

under the Guaranteed Annual Benefit Adjustment, 
p. 1843, 2280 

2.43.203 and other rules Review of an Administrative 
Decision - Service Credit for Compensated Hours -
Granting of Service Credit and Membership service as 
a Result of Court Action, p. 1103, 1660 

2. 43.302 and other rules - Definitions used in Rules and 
Statutes - Actuarial Data - Mailing for Non-profit 
Groups, p. 376, 920 

(State Compensation Insurance Fund) 
I and other rules - Employers' Liability - Premium 

Rates, p. 1697, 158 
I&II Individual Loss Sensitive Dividend Distribution 

Plan, p. 695 

AGRICULTURE. Department of. Title 4 

I 
I 

4.5.203 
4.9.401 
4.12.1508 

4.12.3801 

4.13.1001A 
4.13.1004 

Weed District Supervisor Training, p. 811 
Establishing Grading Standards for Mustard Seed, 
p. 1413, 1916 
Category 2 Noxious Weeds, p. 809 
Wheat and Barley Assessment - Refunds, p. 807 
Conditions Governing Importation of Mint and Mint 
Rootstock, p. 1005, 1450 
and other rule - Grading Standards for Mustard Seed, 
p. 1869, 345 
Grain Fee Schedule, p. 698 
and other rules - Change of Implementing Statutes, 
p. 1867, 346 

STATE AUDITOR, Title 6 

I 
I 

I-VI 
I-XV 
6.6.302 

6.6.511 
6.6.2503 

6.6.4001 

6.6.4002 
6.6.4101 

8-4/30/98 

Fidelity Bond, p. 1706, 2180 
Transactional Exemptions 
Associations, p. 1496, 1990 

for Cooperative 

Regulation of Living Trusts, p. 1415, 1917 
Annuity Disclosure and Sales Illustrations, p. 382 
and other rules - Replacement of Life Insurance, 
p. 395 
Medicare Supplement Insurance, p. 1421, 1818 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1 
Valuation of Securities other 
Specifically Referred to in Statutes, 
Definitions of Money Market Funds, p. 
Accreditation Fees, p. 1623, 2058 

than those 
p. 47, 528 
1502' 1988 
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6.6.5101 Plan of Operation for the Small Employer Health 
Reinsurance Program, p. 814 

6.6.5101 Plan of Operation of the Small Employer Health 
Reinsurance Program, p. 1500, 1989 

(Classification Review Committee) 
6. 6. 83 01 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 599 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 1419, 2059 

CQMMERCE. Department of. Title 8 

8.63.101 

(Board of 
8.4.405 

8.4.510 

(Board of 
8.6.405 

and other rules - Passenger Tramways, p. 1960, 643 

Alternative Health Care) 
and other rules - Naturopathic Physician Continuing 
Education Requirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural 
Substances Formulary List, p. 2134, 529 
Licensure of Out-of-State Applicants, p. 515, 921 

Architects) 
and other rules Licensure of Out-of-State 
Applicants Examinations Individual Seal 
Renewals - Unprofessional Conduct - Fees - Architect 
Partnerships - Screening Committee - Solicitation of 
Business by Architects from other States - Use of 
Title, p. 2142, 449 

(Chemical Dependency Counselors Certification Program) 
I Fees, p. 1008, 1451 
!-XVIII Chemical Dependency Counselor Certification, p. 602 

(Board of 
8.12.601 

Chiropractors) 
and other rules Applications Examination 
Requirements Temporary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules - Fees - Renewal - Inactive Status -

Reactivation of License, p. 54 

(Board of 
8.14.401 

(Boilers, 
8.15.103 

Cosmetologists) 
and other rules Practice of 
Electrology - Manicuring - Esthetics, 
159 

Blasters and Crane Operators Program) 

cosmetology 
p. 1709, 2181, 

and other rules - Construction Blasters - Hoisting 
Operators Crane Operators Boiler Engineer 
Training, p. 2149, 453 
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(Board of Dentistry) 
8.16.405 and other rule Fees 

Credentials, p. 2157, 922 
Dentist Licensure by 

(State Electrical Board) 
8.18.402 and other rules Applications General 

Responsibilities - Continuing Education - Screening 
Panel, p. 1625, 2161, 455 

(Fire Prevention Program) 
8.19.108 and other rules - Practice of Selling, Servicing or 

Installing Fire Prevention Systems, p. 2163, 458 

(Board of 
8.20.401 

(Board of 
8.22.502 

(Board of 
8.28.414 

Hearing Aid Dispensers) 
and other rules Traineeship Requirements and 
Standards Examinations Definitions 
Transactional Document Requirements, p. 1743, 2281 

Horse Racing) 
and other rules Parimutuel Wagering Annual 
License Fees - Timers - Jockeys - Trainers - General 
Requirements - Weight-Penalties and Allowances 
Exacta Betting - Requirements of Licensee - Bonus 
for Owners of Montana Brede, p. 615 

Medical Examiners) 
and other rules - Physician Temporary Certificate -
Fee Schedule - Acupuncture - Podiatry - Nutrition 
Practice Rules, p. 1746, 2197 

(Board of Nursing) 
8.32.1408 Standards Relating to the Licensed Practical Nurse's 

Role in Intravenous (IV) Therapy, p. 623 

(Board of Nursing Home Administrators) 
8.34.414A Application for Licensure, p. 1423, 161 

(Board of 
8.36,409 

(Board of 
I 
8.39.505 

Optometry) 
and other rules - Fees - Licensure of Out-of-State 
Applicants - Continuing Education Requirements 
Approved Programs or Courses, p. 235, 925 

Outfitters) 
Watercraft Identification, p. 2224, 740 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816 

(Board of Pharmacy) 
8.40.404 and other rules - Fees - Internship Regulations -

Pharmacy Technicians, p. 1628, 2060, 163 
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(Board of Physical Therapy Examiners) 
8. 42.4 02 and other rules Fees Temporary Licenses 

Continuing Education, p. 2169, 460 

(Board of Plumbers) 
8.44.402 and other rule - Definitions - Fees, p. 1751, 2226 

(Board of Professional Engineers and Land Surveyors) 
Establishment of a Negotiated Rulemaking Committee 
on Fire Extinguisher Systems - Need for Engineering 
Services, p. 700 
Establishment of a Negotiated Rulemaking Committee 
on Wastewater Treatment Systems Need for 
Engineering Services, p. 703 

8.48.507 Classification of Experience, p. 1504, 534 

(Board of 
8.52.604 

Psychologists) 
and other rules 
Continuing Education 
Ethical Practice of 
Conduct, p. 57, 927 

Application Procedures 
Unprofessional Conduct 

Psychology Unprofessional 

(Board of Public Accountants) 
8.54.408 and other rules - Education Requirements - Fees -

Enforcement Against Licensees, p. 2172, 463 

(Board of 
8.56.602C 

(Board of 
8.57.407 

(Board of 
8.58.411 

8.58.413 
8.58.419 

(Board of 
8.60.408 

8.60.413 

Radiologic Technologists) 
and other rules - Permit Examinations - Permit Fees 
- Inspections - Continuing Education - Continuing 
Education--Waiver, p. 977, 1576 

Real Estate Appraisers) 
and other rules - Qualifying Education Requirements 
for Licensed Appraisers - Residential Certification 
- General Certification - Continuing Education - Ad 
valorem Tax Appraisal Experience, p. 238, 744 

Realty Regulation) 
and other rules - Fees - Continuing Education -
Renewal of License, p. 1333, 1819 
Reactivation of Licenses, p. 407 
and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 821 

Sanitarians) 
and other rules - Minimum Standards 
Continuing Education, p. 824 
Fee Schedule, p. 1243, 1578 

for Licensure -

(Board of Speech-Language Pathologists and Audiologists) 
8.62.413 Fees, p. 1012, 1453 
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Veterinary Medicine) 
and other rules Definitions 
Requirements Temporary Permits 
Personnel, p. 1633, 464 

Application 
Support 

(Building Codes Bureau) 
8.70.101 and other rules - Building Codes Bureau, p. 1509, 

2061, 164 

(Weights 
8.77.101 

and Measures Bureau) 
and other rules Voluntary Registration of 
Servicepersons and Service Agencies Uniform 
Regulation of National Type Evaluation, p. 517 

(Consumer Affairs Division) 
I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930 
8.78.401 and other rules - Proprietary Schools, p. 2016, 165 

(Banking 
I-VIII 

and Financial Institutions Division) 

I-XVII 
8.87.204 

Annual Fees - Examinations - Reports by the Foreign 
Capital Depositories, p. 1871, 2283 
Foreign Capital Depositories, p. 1534 
and other rules Application Procedures to 
Establish a New Branch Bank - Procedural Rules for 
a Banking Board Hearing, p. 1014, 1454 

(State Banking Board) 
I-XI Application Procedure for a Charter - Notice of 

Hearing - Grounds for Denial - Procedural Rules for 
Determination - Procedural Rules for Discovery and 
Hearing - Application Charter Fee for the Foreign 
Capital Depositories, p. 1882, 2286 

(Local 
I 

Government Assistance Division) 

8.94.3707 

8.94.3714 

(Board of 
8.97.1301 

Administration of the 1998 Treasure State Endowment 
Program (TSEP), p. 2228, 758, 932 
and other rule - 1991 Federal Community Development 
Block Grant Program - Administration of the 1998 
Federal Community Development Block Grant Program, 
p. 2230, 751 
Administration of the 1998 Federal Community 
Development Block Grant Program, p. 706 

Investments) 
and other rules General Requirements for All 
Investments in Mortgages and Loans, p. 859, 1361, 
1579, 1823 

(Economic Development Division) 
8.99.401 and other rules - Microbusiness Advisory Council -

Microbusiness Finance Program, p. 1547, 466 

(Hard-Rock Mining Impact Board) 
8.104.203A Administration of the Hard-Rock Mining Impact Act -

Definitions, p. 981, 1337, 2070 
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(Board of Housing) 
8 .111. 402 and other rules - Reverse Annuity Mortgage (RAM) 

Loans, p. 92, 644 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 526, 933 

(Burial Preservation Board) 
I-VI unmarked Burials Within the State of Montana, 

p. 2233, 478 

EDUCATION. Title 10 

(Board of 
10.57.204 

10.57.215 
10.57.220 
10.57.301 

10.57.301 

10.57.301 

10.57.401 

10.57.403 

10.57.404 

10.57.406 

10.58.527 

10.65.101 

Public Education) 
Teacher Certification - Experience Verification, 
p. 826 
Teacher Certification - Renewal Requirements, p. 836 
Teacher Certification - Recency of Credit, p. 830 
Teacher Certification Endorsement Information, 
p. 839 
Teacher Certification - Endorsement Information, 
p. 832 
Teacher Certification - Endorsement Information, 
p. 1962, 347 
Teacher Certification Class 1 Professional 
Teaching Certificate, p. 834 
Teacher Certification - Administrative Certificate, 
p. 840 
Teacher Certification Class 4 Vocational 
certificate, p. 409, 934 
Teacher Certification Class 6 Specialist 
certificate, p. 828 
Teacher Certification - Areas of Permissive Special 
Competency, p. 1964, 348 
and other rules - Hours and Days of Instruction -
Pupil Instruction-Related Days, p. 1966, 349 

(State Library Commission) 
10.101.101 and other rule - State Library Commission - Library 

Service Advisory Council, p. 1119, 1991 

(Montana Historical Society) 
I-XVI Procedures that State Agencies must Follow to 

Protect Heritage Properties and Paleontological 
Remains General Procedures which the State 
Historic Preservation Office must Follow in 
Implementing_ its General Statutory Authority, p. 411 

FISH. WILDLIFE. AND PARKS. Department of. Title 12 

I- III 
12.3.202 

Angler Education Events, p. 626 
Establishing a New Class of License Agent who may 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629 
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(Fish, Wildlife, and Parks Commission) 
I Defining Guiding Services for Use of Class B-10 and 

B-11 Licenses Which are outfitter-sponsored 
Nonresident Big Game Combination Licenses, p. 1753, 

I-VIII 

12.6.901 

166 
Creating "Primitive Fishing Access Site Designation" 
where Site Development and Maintenance are Limited, 
p. 423 
Limiting the Use of Motor-propelled Water Craft to 
Ten Horsepower on Lake Helena, p. 95 

ENYIRQNMENTAL QUALITY, Department of. Title 17 

I&II and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842 

17.36.303 Subdivisions -Authority of the Department to Allow 
Use of Alternative Water Systems in Subdivisions, 
p. 375, 1458 

(Board of Environmental Review) 
I Water Quality - Temporary Water Standards for Daisy 

Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 
1872, 2211, 1049, 2502, 534, 1636, 631 

I- I'( Water Quality Assessment of Administrative 
Penalties for Violations of Water Quality Act, 
p. 263, 940 

I-VI and other rule - Water Quality - Cross-connections 
in Drinking Water Supplies, p. 257, 958 

16.2.501 Major Facility Siting Act - Definitions, p. 279, 935 
17.8,101 and other rules - Air Quality Definition of 

Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851 

17.8.102 and other rules Air Quality Updating the 
Incorporations by Reference, p. 1126, 1581 

17.8. 210 Air Quality - Ambient Air Quality Standards for 
Sulfur Dioxide, p. 1124, 1582 

17.8.220 Air Quality- Settled Particulate Matter, p. 849 
17.8.504 and other rule - Air Quality - Air Quality Operation 

Fees - Air Quality Permit Application Fees, p. 1142, 
1585 

17.8.514 Air Quality - Air Quality Major Open Burning Fees, 
p. 859 

17.8.514 Air Quality - Open Burning Fees, p. 1131, 1587 
17.8.1201 and other rules Air Quality Air Quality 

Operating Permit Program, p. 2018, 350 
17.30.502 Water Quality - Montana Mixing zone - Definitions, 

p. 847 
17.30.610 Water Quality Montana Surface Water Quality 

Standards, p. 857 
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17.30.636 

17.30.716 
17.30.716 

17.30.1022 

17.36.801 

17.38.101 

26.4.1301 

(Petroleum 
I 

17.58.342 

-1199-

Water Quality - Operation of Dams to Avoid Harm to 
Beneficial Uses of Water, p. 1122, 1588 
Water Quality- Categorical Exclusions, p. 274, 936 
Water Quality - Simplify Review of Individual Sewage 
Systems Under the Nondegradation Policy, p. 1133, 
2071 
Water Quality Montana Ground Water Pollution 
Control System Requirements, p. 271 
and other rules - subdivisions - Increasing the Fees 
and Reimbursements to Local Governing Bodies, 
p. 282, 646 
and other rules - Public Water Supply - Updating 
Public Water Supply and Public Sewage System Rules, 
p. 242 
Reclamation Modification of Existing Permits, 
p. 281, 963 

Tank Release Compensation Board) 
Applicable Rules Governing the Operation and 
Management of Tanks Interpretation of 
75-11-308(1) (e), MCA, p. 1755, 479 
Eligible Reimbursement for Per Diem Expenses, 
p. 1757, 2198 

TRANSPORTATION, Department of, Title 18 

I -VI 

18.8.101 

18.8.509 

Seizure of Improperly Imported Motor Fuels, p. 97, 
964 
Definition of F.O.B. Factory List Price and F.O.B. 
Port-of-Entry List Price as it Relates to the Motor 
Carrier Services Program, p. 1969, 170 
and other rules - Motor Carrier Services Program, 
p. 1638, 171 

CORRECTIONS. Department of, Title 20 

I-VII 

I-X 

20.9.501 

Siting and Construction Standards of Private 
Correctional Facilities in Montana, p. 1895, 172 
Siting, Establishment, and Expansion of Pre-release 
Centers or Juvenile Transition Centers in the State 
of Montana, p. 428 
and other rules Licensure of Youth Detention 
Facilities, p. 289 

JUSTICE. Department of. Title 23 

I-VII 

23.16.101 
23.17.108 

Valuation and Taxation of Light Motor Vehicles -
Imposition of Fees in Lieu of Tax on Buses, Heavy 
Trucks, Truck Tractors and Trailers, p. 1901, 2292 
and other rules - Public Gambling, p. 2023 
Establishment of a Tuition Fee at the Montana Law 
Enforcement Academy, p. 709 
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LABOR AND INDUSTRY. Department of. Title 24 

24.16. 9003 and other rule Prevailing Wage Rates 
Establishing Rates for Building Construction 
Services, p. 718 

24.21.414 Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 723 

24.29.1425 and other rules -Hospital Rates Payable in Workers' 
Compensation Cases, p. 433, 759 

24.30.102 Occupational Safety and Health Standards for Public 
Sector Employment, p. 439 

24.30.1302 Safety Standards for Coal Mines, p. 443, 760, 966 

(Workers' Compensation Court Judge) 
24.5.101 and other rules Workers' compensation Court, 

p. 711 

LIVESTOCK. Department of. Title 32 

(Board of Livestock) 
32.3.212 Brucellosis Vaccination(s), p. 1641, 656 

(Board of Milk Control) 
32.24.504 and other rules -Quota Rules, p. 1339, 1662 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I&II 
I- III 

36.24.104 

Streamside Management Zone, p. 1552, 1992 
and other rule - Extensions of Time to Complete a 
water Use Permit or Change Authorization 
Application and Special Fees, p. 1643, 2084 
Marketing of Water at State Water Projects, p. 728 
Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861 
Types of Bonds - Financial and Other Requirements in 
the Wastewater Revolving Fund Act, p. 102, 538 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I Grazing of Domestic Sheep on State Tracts Within or 

Adjacent to Occupied Bighorn Ranges, p. 731 
26.2.703 and other rules - Transfer from the Department of 

State Lands Citizen Participation in Agency 
Decisions, p. 726 

26.5.101 and other rules - Transfer from the Department of 
State Lands Resource Development Division 
~stablishment, Administration and Management of 
State Natural Areas, p. 761 

(Board of Oil and Gas Conservation) 
36.22.1231 and other rules Notice of Application and 

8-4/30/98 

Objections - Injection Fee and Well Classification -
Disposal by Injection - Application--Contents and 
Requirements Board Authorization Notice of 
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Commencement of Discontinuance--Plugging of 
Abandoned Wells - Records Required, p. 1245, 1589 

36.22.1303 and other rules Well Plugging Requirement 
Plugging and Restoration Bond Financial 
Responsibility, p. 1646, 2038, 482 

36.22.1308 Plugging and Restoration Bond, p. 636 

PUBLIC HEALTH AND HUMAN SERVICES. Department of, Title 37 

I -VII I 

I-XVIII 
I-XXI 

I-XXI 

I-XXIII 

11.5.101 

11.5.401 

11.6. 101 

11.7.105 

11.7.313 

11. 9. 101 

11.11.101 

11.12.101 

11.12.115 

11.14.101 

11.16.101 

Establishment of a Negotiated Rulemaking Committee 
on Bed and Breakfast Establishments, p. 1774 
Establishment of a Negotiated Rulemaking Committee 
on Guest Ranches and Outfitting and Guide 
Facilities, p. 1778 
and other rules Medicaid Outpatient Drugs, 
p. 2241, 495 
and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886 
Tattoos, p. 108, 967 
and other rules Youth Care Facilities, 
p. 1759, 489 
and other rule - Minimum Standards for Mental Health 
Centers, p. 1556, 539 
and other rules Child Support Enforcement 
Guidelines, p. 317, 447 
and other rules - Transfer from the Department of 
Family Services - Protective Services, p. 657 
and other rules - transfer from the Department of 
Family Services Supplemental Security Income 
Payments, p. 2294 
and other rules - Transfer from the Department of 
Family Services - Adoptive Services, p. 659 
and other rules - Transfer from the Department of 
Family Services - Foster Care Services, p. 2250, 488 
Model Rate Matrix Used to Determine Foster Care 
Maintenance Payments, p. 1149, 1663 
and other rules - Transfer from the Department of 
Family Services Residential Alcohol and Drug 
Treatment for Indigent Juveniles, p. 2295 
and other rules - Transfer from the Department of 
Family Services Licensure of Child Placing 
Agencies, p. 661 
and other rules - Transfer from the Department of 
Family Services - Youth Care Facilities, p. 663 
and other rules Qualifications of Child Care 
staff, Foster Parents, and Regular Members of Foster 
Parents' Households, p. 1145, 1664 
and other rules State Payment for Day Care 
services to Eligible Providers and Parents, p. 1427, 
1920 
and other rules - Transfer from the Department of 
Family Services - Licensure of Adult Foster Care 
Homes Community Homes for Persons with 
Developmental Disabilities Community Homes for 
Persons with Physical Disabilities, p. 667 
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16.6.101 

16.24.414 

16.30.901 

16.32.302 

16.32.399D 

16.38.307 
20.3.401 

20.3.502 

46.8.1510 

46.12.303 

46.12.539 
46.12.802 

46.12.5003 

46.13.303 

46.14.301 

46.30.1605 

-1202-

and other rules - Transfer from the Department of 
Health and Environmental Sciences Records and 
Statistics, p. 1460 
Health Supervision and Maintenance for Day Care 
Centers, p. 2254, 762 
and other rules - Transfer from the Department of 
Health and Environmental Sciences - Living Wills, 
p. 1462 
Minimum Standards of Construction for a Licensed 
Health Care Facility, p. 1574, 1993 
Medical Assistance Facilities - Laboratory Services, 
p. 1910 
Laboratory Fees for Clinical Analysis, p. 105, 671 
and other rules Chemical Dependency Counselor 
Certification Rules, p. 1249, 1590 
and other rules - Chemical Dependency Educational 
Courses, p. 2040, 351 
Exceptions to Placement Rules for Developmental 
pisabilities Service Positions, p. 2045, 176 
and other rules - Medicaid Billing and Reimbursement 
for Podiatry, Therapy, Audiology, Clinic, Family 
Planning, Organ Transplant, Optometric, Eyeglasses, 
~orne and Community Speech Pathology and Audiology, 
Physician, and Mid-level Practitioner Services, 
p. 129, 676 
Fee Schedule for Audiology Services, p. 1247, 1665 
and other rule - Medicaid Durable Medical Equipment, 
p. 2257, 497 
and other rules Passport to Health Program, 
p. 1350, 2085 
and other rules - Low Income Energy Assistance, 
p. 1649, 2296 
and other rule Low Income Weatherization 
Assistance Program (LIWAP), p. 639 
and other rules - Child Support and Enforcement 
Services Fee Schedule, p. 310 

PUBLIC SERVICE REGULATION. Department of, Title 38 

I -VI 

I-IX 

I-XI 
I -XI II 

38.4.105 
38.5.1010 

8-4/30/98 

Unauthorized Changes of Primary Interexchange 
Carrier or Local Exchange Carrier ("Slamming"), 
p. 1259' 2088 
Montana Interim Universal Access Program, p. 1253, 
1921, 181 
IntraLATA Equal Access Presubscription, p. 2048, 983 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive 
Practices - Supplier Licensing - Universal System 
Benefits, p. 2263 
and other rules - Railroads, p. 342 
and other rules - Pipeline Safety, including Drug 
and Alcohol Testing - National Electric Safety Code, 
p. 1972, 180 
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REVENUE. Department of. Title 42 

I- III 

I-IV 
I -VIII 

I-XIII 

I -XI II 

42.2.601 
42.12.106 

42.14.102 
42.15.506 

42.15.507 

42.15.601 

42.19.1203 

42.20.140 
42.31.131 
42.31.331 
42.31.401 

Income Tax Credit for the Preservation of Historic 
Buildings, p. 1980, 184 
Family Education Savings Act, p. 2175, 680 
Restaurant Beer/Wine License Lottery Process, 
p. 1654, 2097 
and other rules - Assessment of Property - Issuing 
Tax Notices, p. 1165, 1593 
and other rules - Temporary - Assessment of Property 

Issuing Tax Notices Under Senate Bill 195, 
p. 1153' 1591 
Tax Assessment Review Process, p. 1814, 2199 
and other rule - Licensing of Restaurants which meet 
Certain Minimum Qualifications, p. 1151, 1825 
and other rules - Accommodation Tax, p. 1983, 182 
and other rule - Elderly Homeowner Renter Credit, 
p. 1975, 183 
and other rules Charitable Endowment Funds, 
p. 150, 1004 
and other rules - Medical Care Savings Account, 
p. 2273' 1015 
and other rules - Industrial Property Trend - New 
Industrial Property Personal Property Trended 
Depreciation Schedules, p. 1782, 2297 
and other rules - Real Property, p. 1438, 1827 
Cigarette Tax Refunds/Distributions, p. 148, 681 
Tobacco Rules - Sales from Vending Machines, p. 733 
Emergency Telephone service, p. 1978, 185 

SECRETARY OF STATE, Title 44 

1.2.419 

44.9.101 

Schedule of Fees for the centralized Voter File, 
p. 735 
Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1913, 2301 
and other rules - Mail Ballot Elections, p. 737 

(Commissioner of Political Practices) 
!&II Lobbying Activities - Reporting of Lobbying Payments 

by Principals, p. 829, 1994 
44.10. 327 and other rule Reporting of Contributions or 

Expenditures by Incidental Political Committees, 
p. 1354, 1828 

44.10.331 Limitations on Receipts from Political Committees, 
p. 1986, 186 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in March 1998, appear. 
Vacancies scheduled to appear from May 1, 1998, through July 
31, 1998, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
April 3, 1998. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

Montana Administrative Register B-4/30/98 
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