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The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies• proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE STATE COMPENSATION INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rule 2.55.327. 
regarding the construction 
industry premium credit 
program, rule 2.55.501 
definitions and 2.55.502 
regarding the individual loss 
sensitive dividend 
distribution plan 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT OF 
RULE 2.55.327 CONSTRUCTION 
INDUSTRY PREMIUM CREDIT 
PROGRAM AND 
RULE 2.55.501 DEFINITIONS 
AND RULE 2.55.502 
INDIVIDUAL LOSS SENSITIVE 
DIVIDEND DISTRIBUTION PLAN 

TO: All Interested Persons: 

1. On November 12. 1998 the State Compensation Insurance 
Fund will hold a public hearing at 2:00p.m., in Room 201 of the 
State Compensation Insurance Fund Building, 5 South Last Chance 
Gulch, Helena, Montana, to consider the amendments to rules 
2.55.327, 2.55.501 ·and 2.55.502 pertaining to the State 
Compensation Insurance Fund's construction industry premium 
credit program and the individual loss sensitive dividend plan. 

2. The rules proposed to be amended provide as follows: 

2.55.327 CONSTRUCTION INDUSTRX PREMIUM CREDIT PROGRAM 
(1) through (2) remain the same. 
( 3) The following class codes are the construction codes 

eligible for the construction industry premium credit program: 

3365 5057 5188 5348 5472 5506 5645 6045 ~ 7601 
3724 5059 5190 5-4-W 5473 5507 5651 6204 6306 7605 
3726 5069 5213 5403 5474 5508 5703 6217 6319 7855 
5020 5102 5215 5437 5478 22..l2. 6003 6229 6325 9521 
5022 5146 5221 5443 5479 5538 6005 6:J3 3 6365 9552 
5037 5160 :5222 5445 5480 5551 6017 6251 6400 
5040 5183 5223 5462 5491 5610 6018 6252 7538 

(4) (a) The following credit percentages, are to be applied 
to the manual premium of the insured's construction class codes 
during the survey period to determine the premium credit factor 
for the fiscal year beginning July 1, 199~8. 

C~edit Pe~centa~e 

$14.39 er le33 0% 
S$~14~.4H9~.--~$~1~47.8~9~-----------------8% 
$14.99 $15.39 10% 
$15.49 $15.89 12% 
$15.99 $16.39 14% 
$16.49 $16.89 15% 
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$16.99 $17.39 16~ 

$17.49 $17.89 
$17.99 $18.39 Hl% 
$18.49 $19.39 1:9~ 

$19.49 $28.39 :28% 
$28.48 $21.39 
$21.49 . 22% 

Average Hourly Wage Credit Percentage 

$14.84 or less 0% 
$14.85 - $15.34 8% 
$15.35 - $15.84 10% 
$15.85 $16.34 12% 
$16.35 - $16.84 14% 
$16.85 - $17.34 15% 
~Sdl~7~.3~5~-~Sul~7~.~B~4 ______________ __;16% 
$17.85 $18.34 17% 
$18.35 - $18.84 18% 
$18.85 - $19.84 19% 
$19.85 - $20.84 20% 
$20.85 $21.84 21% 
$21.85 and above 22% 

(b) The following credit percentages in lieu of the table 
in (4) (a) will be used for the fiscal year beginning July 1, 
1998~. 

Avel'a~e llettrl'l' 1/at;~e 

$14.84 er less 0% 
$14.85 $15.34 8% 
$15.35 $15.84 19% 
$15.85 $16.34 12% 
$16.35 $16.84 14% 
$16.85 $17.34 15% 
$17.35 $17.84 16% 
$17.85 $18.34 17% 
$18.35 $18.84 18% 
$18.85 $19.84 19% 
$19.85 $28.84 28% 
$28.85 $21.84 21% 
$21.85 arui abeue 22% 

Average Hourly Wage Credit Percentage 

$15.40 or less 0% 
$15.41 - $15.90 8% 
$15.91 - $16.40 10% 
$16.41 $16.90 12% 
$16.91 - $17.40 14% 
$17.41 - $17.90 15% 
$17.91- $18.40 16% 
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$18.41 - $18.90 17% 
$18.91 - $19.40 
$19.41 - $20.40 
$20.41 - $21.40 20% 
$21.41 - $22.40 21% 
$22.41 and above 22% 

(5) through (6) remain the same. 

AUTH: Sec. 39-71-2315 and 39-71-2316 MCA; IMP. Sees. ~ 
71-2211, 39-71-2311, 39-71-2316, and 39-71-2330 MCA. 

RATIONALE: Subsection (3) is amended to reflect modifications to 
the classification codes eligible for the program. Two 
classifications, 5402 and 6260 have been deleted from the 
inventory and two classifications have been added, 5478 and 
5536. The amendment is reasonably necessary at this time so that 
the classifications eligible for the program will be current for 
participating policyholders. 

Subsection (4) (a) is amended 
construction credit table for the 
1997. The table for July 1, 1998 
the table utilized in the current 

to delete the out-dated 
fiscal year beginning July 1, 
is left in the rule, as it is 
fiscal year. 

The proposed amendment to subsection (4) (b) updates the 
construction credit table to reflect changes in the state's 
average weekly wage as determined by the Department of Labor and 
Industry, effective July 1, 1998. It is reasonably necessary to 
amend this rule at this time as the credit table is based on the 
states average weekly wage and the table needs to be updated to 
incorporate the increase in the states average weekly wage 
effective July l, 1998, so that credit percentages can be 
calculated for State Fund policyholders in the program effective 
July 1, 1999. 

2.55.501 DEFINITIONS The following definitions apply to 
ARM 2.55.502: 

(1) through (6) remain the same. 
(7) "Premium• means payroll times the manual rate for each 

classification code, times premium modifiersL 8fld minus volume 
discount for the dividend year and any premium adjustment pursuant 
to a rating plan. The premium utilized for dividend calculation 
purposes shall be the premium on a date no la~er ~han 12 mon~hs 
arter tfie elese ef tfie dividend ~ear selected by the state fund 
board of directqrs and the premium utilized is not subject to 
change thereafter. 

(AJ Remains the same. 

AUTH: Sec. 39-71-2315 and 39-71-2323 MCA; IMP: Sec. 39-71-
2323 MCA. 

RATIONALE: The definition of premium needs to be modified to 
address premium adjustments to policies participating in 
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retrospective rated plans. It is reasonably necessary that the 
state fund amend the rule now as the state fund just recently made 
the first adjustments to premium and the definition should clearly 
state that premium adjustments for these programs are included in 
the earned premium used to calculate any declared dividend. 

The rule as presently written stat.es that the premium for dividend 
calculation purposes shall be the premium on a date no later than 
12 months after the close of the dividend year. For dividend 
purposes for FY97, that date would have been July l, 1998. Recent 
review of the rule revealed this limitation, and therefore it is 
reasonably necessary that the rule be amended to allow for premium 
to be determined for a dividend declaration on a year prior to 
FY98, to avoid preclusion of any year prior to FY98 from a 
dividend declaration by the Board of Directors. 

2. 55. 502 INDIVIDUAL LOSS SENSITIVE DIVIDEND DISTRIBUTION 

(1) through (6) remain the same. 
(7) A dividend will be issued as a warrant to a 

policyholder, unless (7) (a) through (7) (c) exist. The dividend 
will be applied to the account~ unless an exception is made by the 
board of directors for a warrant to be issued. if the following 
situations exist: 

{a) the current policy is pending forced cancellation for 
non-payment of premium; 

(b) a canceled policy with an existing debt owed the state 
fund; or 

{c) the dividend amount is above the minimum amount 
established pursuant to (6) above but below an amount as 
established by the board. 

{8) Remains the same. 

AUTH: Sec. 39-71-2315 and 39-71 2323 MCA; IMP: Sec. 39-71-
2323 MCA. 

RATIONALE: The current rule requires the dividend amount be 
applied to the account {rather than paid in a warrant) to any 
policyholders pending cancellation for non-payment of premium. 
However, currently we are limited by our computer system. The 
primary difference between these policyholders and cancelled bad 
debt policyholders is that the latter have actually defaulted in 
their obligation to the State Fund. A policy pending cancellation 
may or may not end up as a cancelled policy. The rule should be 
revised to permit but not require the dividend to be credited to 
the account. In this way, in future years when the state fund has 
implemented the new computer system. the state fund can apply the 
dividends to the account for pending forced policies, if desired. 
This amendment is reasonably necessary at this time to provide the 
board of the state fund the flexibility to issue a warrant to 
policyholders pending forced cancellation, as current computer 
system limitations impact the ability to credit accounts if a 
dividend is declared prior to system modifications. 
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3. The State Compensation Insurance Fund makes reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. Persons needing 
accommodations must contact the State Fund. Attn: Ms. Rita Bird, 
P.O. Box 4759, Helena, MT 59604; telephone (406) 444-6480; TDD 
(406) 444-5971; fax (406) 444-6555, no later than 5:00 p.m., 
November 9, 1998, to advise as to the nature of the 
accommodation needed and to allow adequate time to make 
arrangements. 

4. Interested persons may submit their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to State Fund 
attorney Nancy Butler, Legal Department, State Compensation 
Insurance Fund, 5 South Last Chance Gulch, P.O. Box 4759, 
Helena, Montana 59604-4759, and must be received no later than 
5:00p.m. November 20, 1998. 

5. The State Fund maintains a list of interested persons, 
which must include the subject, or subjects in which each person 
on the list is interested. Any interested person may be placed 
on the list by providing the name, address, and subject matter 
of which the interested person desires notice to Ms. Rita Bird, 
P.O. Box 4759, Helena, MT 59601, telephone (406) 444-6480. 

6. The State Fund Legal Department has been designated to 
preside over and conduct the hearing. 

Lt::~-6"-cr-:- -
RrouPlettc 

Cha1rrnan of t.he Roanl 

Certified to the Secretary of State October Jl, 1991'!. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of rule 
6.6.5090 regarding the rate 
manual and rate restriction 
guidelines. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 2, 1998, the State Auditor and 
Commissioner of Insurance proposes to amend rule 6.6.5090 
regarding the rate manual and rate restriction guidelines. 

2. The proposed rule amendments are as follows (new 
material is underlined; material to be deleted is interlined) : 

6.6 5090 RATE MANUAL AND RATE RESTRICTION GUIDELINES 
(1) through (9) will remain the same. 
(10) If group size is used as a case characteristic by a 

small employer carrier, the highest rate factor associated 
with a group size classification must not exceed the lowest 
rate factor associated with such a classification by more than 
H+ .lS..l. 

(11) and (12) will remain the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1809 and 33-22-1812, MCA 

3. REASON: The Commissioner is increasing the maximum 
percentage by which the highest rate factor associated with 
group size classification may exceed the lowest rate factor 
associated with such a classification~ This change is being 
made because of the change in the definition of small employer 
groups from employer groups of size 3 to 25 to employer groups 
of size 2 to 50. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed action in writing to 
Margaret Miksch, State Auditor's Office, P.O. Box 4009, 
Helena, Montana 59604-4009, to be received no later than 
December 2, 1998. 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views and arguments 
orally or in writing at a public hearing, they must make a 
written request for a hearing and submit this request along 
with any written comments to Russell B. Hill, Montana 
Insurance Department, P.O. Sox 4009, Helena, Montana 59604. A 
written request for hearing must be received no later than 
December 2, 1998. 
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6. If the agency receives requests for a public hearing 
on the proposed amendment from either lOt or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 30 persons based 
on the 300 persons who have indicated interest in the rules of 
this agency and who the agency has determined could be 
directly 'affected by these rules. 

7. The State Auditor's Office maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices and specifies whether the person wishes to 
receive notices regarding insurance rules, securities rules, 
or both. Such written request may be mailed or delivered to 
the State Auditor's Office, P.O. Box 4009, Helena, MT 59604, 
faxed to the office at 406-444-3497, or may be made by 
completing a request form at any rules hea ing held by the 
State Auditor's Office. 

By:Q»U,CDB IJiX2 
Russell B. Hill 
Rules Reviewer 

Certified to the Secretary of State on October 13, 1998. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment of rules pertaining ) 
to definitions, fees and ) 
unprofessional conduct and the ) 
adoption of a new rule pertain-) 
ing to NCCPA certification ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE·PROPOSED AMENDMENT OF 
8.28.1501 DEFINITIONS, 
8.28.1505 FEES AND 8.28.1522 
UNPROFESSIONAL CONDUCT AND 
THE ADOPTION OF NEW RULE I 
MAINTAINING NCCPA 
CERTIFICATION 

1. On November 12, 1998, at 9:00a.m., a public hearing 
will be held in the Division of Professional and Occupational 
Licensing Small Conference room, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, to consider the proposed 
amendment and adoption of the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.28.1501 DEFINITIONS As used in this subchapter the 
following definitions apply: 

(1) through (3) will remain the eame. 
(41 "Licensee• means a physician assistant licensed to 

p~actice in the state of Montana. 
(4) through (7) will remain the same, but will be 

renumbered (5) through (8) ." · 
Auth: Sec. 37-20-201, 37-20-202, 37-20-203, MCA; IMP, 

Sec. 37-20-202, 37-20-203, MCA 

REASON: This amendment is proposed to define a term frequently 
used for physician assistants, for better clarity of both 
statutes and rules pertaining to physician assistants. 

"8.28.1505 FEES (1) will remain the same. 
(2) The fee for annual renewal of a license is $50. If 

said renewal is late, there is an additional $~ 12Q fee. 
(3) through (8) will remain the same." 
Auth: Sec. 37-1-134, 37-20-201, MCA; IM£, Sec. 37-1-134, 

37-20-203, 37-20-302, MCA 

REA§QN; Additional work is required by staff of the Department 
of Commerce to follow up on late renewals and process them. 
The additional work costs time and money. An increase in the 
penalty fee for late renewals will encourage timely renewals by 
the given deadline, and will tend to make fees commensurate 
with the costs of processing late renewals. The $150 penalty 
fee is the same penalty paid by physicians, acupuncturists, 
nutritionists and podiatrists for late renewal. 
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"8.28.1522 QNPROFESSIQNAL CONtltJCT In addition to those 
forms of unprofessional conduct defined in 37-1-316, MCA, the 
following is unprofessional conduct for a licensee or license 
applicant under Title 37, chapter 20, MCA. 

(1) through (25) will remain the same. 
(26) Failing to maintain certification by the national 

commission on certification of physician assistants INCCPAl: 
(26) will remain the same, but will be renumbered (27) .• 
Auth: Sec. 37-20-202, MCA; lMf, Sec. 37-1-~19, 37-3-202, 

37-20-201, 37-20-402, MCA 

BEASON; Applicants for licensure as physician assistants must 
provide evidence of certification by the National Commission on 
Certification of Physician Assistants, to demonstrate the 
knowledge, skills and abilities of the standard required in 
Montana (section 37-20-402(4), MCA). The Board has, in 
practice, interpreted this statute to require continued 
certification by licensed physician assistants throughout their 
practice in Montana. (Indeed, the word •certified" in the 
title "Physician Assistant-Certified" refers to NCCPA 
certification.) Under NCCPA requirements, physician assistants 
must re-certify every two years, and re-test every seven years 
in order to maintain NCCPA certification. The Board has, in 
practice, required licensed physician assistants to provide 
evidence of continued certification at the time of the 
physician assistants' annual renewal. The re-certification 
process provides an opportunity for physician assistants to 
refresh and update their skills, to the general benefit of the 
Montana public. To give more specific notice to applicants, 
licensees and the general public, the Board proposes to amend 
the foregoing rule, making more explicit the requirement of 
continued NCCPA certification. 

3. The proposed new rule will read as follows: 

"I Ml\INIAINING NCCPA CERTIFICATION (1) A licensee shall 
maintain certification by the national commission on 
certification of physician assistants. 

(2) A licensee shall provide the board with a copy of the 
licensee's current certificate from the national commission on 
certification of physician assistants when submitting the 
licensee's annual renewal form each year." 

Auth: Sec. 37-20-201, 37-20-202, MCA; IHf, Sec. 
37-20-202, 37-20-301, 37-20-302, 37-20-402, MCA 

REASON; See reason for amendment to ARM 8.28.1522 above. 

4. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
November 3, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Cami Robson, Board 
of Medical Examiners, 111 N. Jackson, P.O. Box 200513, Helena, 
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Montana 59620-0513; telephone (406) 444-4284; Montana Relay 1-
800-253-4091; TOO (406) 444-2978; facsimile (406) 444-9396. 
Persons with disabilities who need an alternative accessible 
format of this document in order to participate in this rule
making process should contact Cami Robson. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Medical Examiners, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile, number (406) 444-9396, to 
be received no later than 5:00p.m., November 19, 1998. 

6. Patricia England, attorney, has been designated to 
preside over and conduct this hearing. 

7. Persons who wish to be informed of all Board of 
Medical Examiners administrative rulemaking proceedings or 
other administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board of Medical Examiners, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513 or by phone at 
(406) 444-4284. 

BOARD OF MEDICAL EXAMINERS 
DANIEL C. BROOKE, MD, PRESIDENT 

BY:~~-~ 
ANN~ARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 13, 1998. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF CO~RCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to graduate training require
ments for 'foreign medical 
graduates 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
B.28.403A GRADUATE TRAINING 
REQUIREMENTS FOR FOREIGN 
MEDICAL GRADUATES 

1. On November 12, 1998, at 10:00 a.m., a public hearing 
will be held in the Division of Professional and Occupational 
Licensing Small Conference room, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8 28. 40JA GRAPUATE TRAINING REQUIREMENTS FOR FOREIGN 
MEDICAL GRADUATES (1) A license will not be granted to a 
foreign medical graduate unless~ 

1al sneh the graduate has had 3 years of post-graduate 
training education in a post-graduate institution that has been 
approved by the council on medical education of the American 
medical association or the American osteopathic association or 
successors-:-.L-.!ll: 

Cbl the graduate has been granted board-certification by 
a specialty board which is approved by and a member of the 
American board of medical specialties or the American 
osteopathic association." 

Auth: Sec. 37-3-203, MCA; lME, Sec. 37-3-305, MCA 

REASON: The American Board of Medical Specialties is the 
entity which oversees the educational and procedural 
requirements for obtaining certification by approved specialty 
boards, in identifiable, legitimate fields of medicine. The 
American Osteopathic Association performs the same function for 
specialties within the profession of osteopathic medicine. 
Both entities have high standards, upon which the Board of 
Medical Examiners may reasonably rely in assessing the 
qualifications of applicants for Montana licensure. The Board 
of Medical Examiners is satisfied that a physician who has 
obtained board-certification from an ABMS or AOA specialty 
board has the education, training, knowledge, skills and 
abilities equivalent to that of other applicants under current 
law (i.e., foreign medical graduates with three years' 
residency in a U.S. or Canadian training facility). The Board 
believes that the public will be adequately protected if board
certification is provided as an alternative pathway to 
licensure. The Board further believes that providing this 
avenue of licensure for highly qualified physicians (who did 
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not obtain their post-graduate training in a domestic 
residency) will enhance the medical care available to the 
public in Montana. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
November 3, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Cami Robson, Board 
of Medical Examiners, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513; telephone (406) 444-4284; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 444-9396. 
Persons with disabilities who need an alternative accessible 
format of this document in order to participate in this rule
making process should contact Cami Robson. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Medical Examiners, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile, number (406) 444- 9396, to 
be received no later than 5:00p.m., November 19, 1998. 

5. Patricia England, attorney, has been designated to 
preside over and conduct this hearing. 

6. Persons who wish to be informed of all Board of 
Medical Examiners administrative rulemaking proceedings or 
other administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board of Medical Examiners, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513 or by phone at 
(406) 444-4284. 

BOARD OF MEDICAL EXAMINERS 
DANIEL C. BROOKE, MD, PRESIDENT 

BY• tln.e~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 13, 1998. 
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BEFORE THE BOARD OF RBALTY RBGULATION 
DEPARTMENT OF COMMBRCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to grounds for license 
discipline 

NOTICE OF THE PROPOSED 
AMENDMENT OF 8.58.419 
GROUNDS FOR LICENSE 
DISCIPLINB · GENBRAL 
PROVISIONS · UNPROFESSIONAL 
CONDUCT AND 8.58.714 GROUNDS 
FOR LICENSE DISCIPLINE OF 
PROPERTY MANAGBMBNT LICBNSBES· 
GENBRAL PROVISIONS -
UNPROFESSIONAL CONDUCT 

NO PUBLIC HBARING CONTEMPLATBD 

TO: All Interested Persons: 
1. On November 21, 1998, the Board of Realty Regulation 

proposes to amend rules pertaining to grounds for license 
discipline. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

• 8 . 58. 419 GROUNDS FOR LICENSE DISCIPI,JNE · GENERAL 
PROVISIONS · UNPRQFBSSIQNAL CONPUCT (1) through (3) (e) will 
remain the same. 

(f) Licensees, when entering into a listing agreement 
shall make a prompt effort to verify that the principal listing 
the property is the owner or is authorized by the owner to list 
the property. The licensee may, but is not required to, 
conduct a title search or obtain a title report at the initial 
listing. Tbe liceneee is not required to either inyestigate or 
disclose wbether a registered sem1al or yiglent offende~ 
resides in proximity to any prpperty yith wbich the licensee 
lists. shgys. negotiates for the purcbase or otherwise is 
involved. 

(g) through (4) will remain the same.• 
Auth: Sec. 37·1-131, 37-1-136, 37-51·102, 37-51-203, 37-

51·321, MCA; ~. Sec. 37-51·102, 37·51·201, 37-51-202, 37-51-
321, 37-51-512, MCA 

•e 58.714 GBQUNPS FQR QISCIPLINB OF PROPERTY MANAGRMBNT 
LICBNBBBS · GENERAL PRQVISIONS - UNPRQFBSSIONAL CONDUCT 

(ll through (31 (d) will remain the same. 
(e) Licensees must endeavor to ascertain all pertinent 

facts concerning every property in any transaction in which the 
licensee acts, so that the licensee may fulfill the obligation 
to avoid error, exaggeration, misrepresentation or concealment 
of pertinent facts. Tbe licensee is not required to either 
investigate or disclose whether a registered sexual or violent 
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in proximity to any prgperty with which the 
shows. negotiates for th~ rental or otherwise 

(4) will remain the same.• 
37-1-131,· 37-51-202, 37-51-203, MCA; .IMf, Sec. 

RB&SQN: The amendments are being proposed to clarify that real 
estate licensees are not responsible to determine if a person 
convicted of a sex crime resides in an area where a buyer is 
looking at housing. The Board does not feel that it furthers 
the public health, safety and welfare to require real estate 
licensees to inquire into the background of residents of a 
neighborhood. Although the Board is aware of the effect of 
such a disclosure on the sale of a house and the ramifications 
on the purchaser of a house, the Board feels that it is better 
left to the purchaser to contact local law enforcement to 
determine whether sexual offenders reside within the 
neighborhood. 

3. If a person who is directly affected by the proposed 
amendment wishes to present their data, views or arguments 
orally or in writing at a public hearing, they must make a 
written request for a hearing and submit the request along with 
any comments they have to the Board of Realty Regulation, 111 
N. Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile, number (406) 444-1667, to be received no later than 
5:00p.m., November 19, 1998. 

4. If the Board receives requests for a public hearing on 
the proposed amendment from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 45 based on the number of 
Real Estate professionals licensed within the state of Montana. 
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5; Persons who wish to be informed of all Board of Realty 
Regulation administrative rulemaking proceedings or other 
administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board of Realty Regulation, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513 or by phone at 
(406) 444-2961. 

BOARD OF RBALTY REGULATION 
JACK K. MOORE, CHAIRMAN 

( ' -, f) "-
BY: __J~ ki:/ ---

ANDY POOLE,EPUTY DIRECTOR 
DEPARTMENT OF C07CII 

R. REVIEWER 

certified to the Secretary of State, October 13, 1998. 
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BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I through III and the 
amendment of rules 18.9.302, 
18.9. 303 and 18.9. 321 relating 
to agriculture refunds standard 
deduction (60\) 

TO: All Interested Persona. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION AND 
AMENDMENT 

1. On November 24, 1998, at 9 a.m., a public hearing will 
be held in the Commission Room of the Department of 
Transportation building at 2701 Prospect Avenue, Helena, 
Montana, to consider the adoption of new rules I through III and 
the amendment of the above-listed rules. 

2. The proposed new rules provide as follows: 

RQLE I DEFINITIONS As used in this sub-chapter, the 
definitions found in ARM Title 18, chapters 9 and 10, and 15-70-
201 and 15-70-301, MCA, apply. For the purposes of ARM Title 
18, chapters 9 and 10, the following definitions also apply: 

(1) "Applicant" means a person who files a form using 
pertinent data required to obtain a refund, license, permit, or 
similar authorization. 

(2) "Appurtenances" means an incidental right (as a right
of-way) attached to a principal property right and passing in 
possession with any public road, for example, public parking 
areas, public alleys, or public driveways. 

(3) "Bulk invoice" ·means an invoice issued to a claimant 
for the purchase of fuel in storage. 

(4) "Bulk storage" means a container holding any fuels for 
storage other than the supply tank of a motor vehicle or any 
internal combustion engine. 

(5) •commercial use" means to engage in or make use of, 
mainly for profit. 

(6) "Direct labor" means to manage, guide, conduct, or 
regulate the affairs or actions of a particular task. 

(7) "Exempt miles" are miles driven on private property 
and forest development roads. All other miles are not exempt. 

(8) "Farmer or rancher" is a person who earns a living 
raising livestock, dairy, poultry, fruit, and agricultural 
commodities. The term also includes a person who cultivates and 
grows orchards. A farmer or rancher is not a person who earns a 
living raising fish, fur-bearing animals, horticultural 
commodities or has a feed yard for the.fattening of cattle. 

(9) "Forest development road" is a road located on 
national forest lands or on a right-of-way acquired by the 
United States which is used for the protection, administration, 
and utilization of the national forests and other lands 
administered by the United States forest service. These roads 

20-10/22/98 MAR Notice No. 18-91 



-2792-

are built and maintained exclusively by the forest service. 
(10) "Gross income", for fuel tax refund purposes, means 

the applicant's federal gross income as defined in section 61 of 
the Internal Revenue Code of 1986 or as that section may be 
labeled or amended. 

(11) "Maintained" means to keep or keep up and continue in 
use, as in a dispersal of bulk tanks and mileage records. 

(121 "Maintained roads• means all public roads (built or 
maintained), except private and forest development roads, and 
associated appurtenances. 

(13) "Person" includes a trust, estate, partnership, 
limited liability company, limited liability partnership and any 
legally recogni%ed entity in Montana in addition to those named 
in 15-70-201 and 15-70-301, MCA. Liability for any fines and 
imprisonment imposed by this chapter is extended to the 
individuals, partners, members and officers of all entities. 

(141 "Primary source" means 50\ or more income derived from 
the business of farming or ranching. 

(15) "Special storage facility" means a separate container 
directly fueling a piece of equipment without accessability to 
other individual vehicles or equipment. 

(16) "Supply tank" means a tank holding fuel that 
permanently or intermittently supplies a motor powered vehicle. 
When the fuel supply is either directly connected or connected 
through another tank to the engine of the motor powered vehicle, 
the tank is considered to be used for the motor vehicle and must 
contain taxed fuel. 
AUTH: 15-70-104, MCA; IMP: 15-70-223, 15-70-225 and 15-70-364, 
MCA. 

REASON: Rule I is necessary to define terms that are used in 
administering the gasoline and special fuel taxes, including the 
refund of those taxes when the gas and special fuel is used in 
a non-taxable manner. 

RULE II AUTHORIZED SIGNATURE (1) A power of attorney is 
necessary if a person other than the applicant signs an 
application for a fuel tax refund, or files electronically. 

(2) Both spouses must sign the application for a fuel tax 
refund when they file a joint Montana individual income tax 
return. 
AUTH: 15-70-104, MCA; IMP: 15-70-115, 15-70-225 and 15-70-364, 
MCA. 

REASON: Rule II is necessary to allow applications to be filed 
for gas and special fuel refunds by persons on behalf of the 
user. In addition, when verifying income through the Department 
of Revenue, both spouse's signatures are needed to access a 
taxpayer's tax records if they file jointly. 

RULE III STANDARD QEDUCTION QUALIFICATION (1) In order to 
qualify to use the 60\ estimate of off-road use allowed under 
15-70-223 and 15-70-362, MCA, an applicant's gross income from 
agriculture must be SO% or more of the applicant's total gross 
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income. 
(2) The applicant must submit any requested income 

information on forms provided by the department in order to 
calculate the ratio and retain that information for 3 years. 

(3) The department may require verification of the income 
information either from the applicant or from the department of 
revenue based on an applicant's most recent individual income or 
corporation tax return. In situations where an applicant is not 
required to file a tax return, the department may require 
verification and breakdown of income information on forms 
provided by the department. 

(4) The SOt agriculture ratio is determined by dividing an 
applicant's agriculture gross income by their total gross 
income. If the ratio meets or exceeds sot, the refund request 
is granted. If the refund request is denied, the applicant may 
file an amended application showing the off-road miles driven, 
the total miles driven and the total gallons used. 

(5) If an applicant's agricultural income does meet the 
sot requirement in the most recent tax year and the applicant's 
agriculture income meets or exceeds the ratio in the preceding 
tax year, the applicant is considered to have met the 
agricultural income requirements. 
AUTH: 15-70-104, MCA; IMP: 15-70-222, 15-70-223, 15-70-361, 15-
70-362, and 15-70-364, MCA. 

REA§ON: Rule III is necessary to define what percent of a 
taxpayer's income has to be from agriculture in order to qualify 
to use the 60t option when filing for a gas or special fuel 
refund. It allows a taxpayer to qualify for this option even if 
their agriculture income is less than sot as long their income 
met the standard in the prior year. 

3. The rules proposed to be amended provide as follows: 

18,9.302 SELLER'S INVOICE (1) Any person, olhez than a 
licensed distribato1, who sells and delivers gasoline or special 
fuel to a purchaser on which a refund may be claimed must issue 
an original invoice at the time of delivery, showing the number 
of gallons delivered. Each inooice issned wnst be an original 
inooice. Only one original invoice may be issued for each 
delivery. In addition to these requirements outlined, each 
invoice must contain or show the following: 

(a) aA preprinted~ number, except when invoices are 
automatically assigned a number by a computer or similar machine 
when issued; 

(1) (b) through (c) remain the same. 
(d) e'omplete date of delivery and type of fuel; 
(e) ~~e ef fHel Special fuel must be identified as either 

dyed or undyed; 
(1) (f) through (h) (iii remain the same. 
(iii) &A s~aee~eftE notation that the Montana tax is 

included in the priceT ~ 
(i) Identification of the vehicle or equipment into which 

the special fuel is placed. 

20-10/22/98 MAR Notice No. 18-91 



-2794-

AUTH: 15-70-104, MCA; IMP: 15-70-207, 15-70-222, 15-70-348 and 
15-70-361, MCA 

REASON: The proposed amendment is necessary to allow sellers 
some flexibility when printing their invoices, to require that 
the fuel must be marked as dyed or undyed and to require the 
identification of the vehicle or equipment that the fuel is 
placed in. 

1 B . 9 , 3 03 FILING UNO ICES FOR REFUND PURPOSES ( 1) Only the 
original bulk and cardtol/keylock inyoiqes will be accepted. 
~ No altered or corrected invoice will be accepted for 

refund purposes when errors occur. 
lil The original invoice must not be altered or corrected 

but must be voided by the seller and a new original invoice 
issued7.L...1!.llil 

liil All altered or corrected invoices must be marked void 
and retained by the seller for a period of at least 3 years from 
the date issued. 

(b) The department has the authority to use discretion on 
accepting invoice (s) as long as modifications fall within the 
14-month period. 

(2) l!lach licensed sallet is tequhad to file foz apptooal 
a completed sample set of in,.oices that will be issufl.!d covezing 
sale!! to refund applicants. A sample invoice mast be filed 
annually regardless if the invoice changed. Invoices issued in 
a name other than the apolicant may be accepted if the 
invoice/a) are submitted with a written statement verifying that 
the applicantsare one and the same. 

(a) The department has the autbority to use discretion on 
accepting inyoices(sl witbout a written statement. 
AUTH: 15-70-104, MCA; IMP: 15-70-222 and 15-70-361, MCA 

REASON: The proposed amendment is necessary to allow the 
Department some discretion in accepting invoices from refund 
applicants with multiple names that are known to be the same 
applicant, will allow only those invoices from refund 
applications that fall within the 14-month statute of 
limitations, and will accept only original invoices for bulk or 
cardtrol purposes. 

18.9.321 PROCESSING ebA7MS APPLICATIONS FOR REFUN~S 
(1) Upon receipt of an application for refund of fuel tax, 

the department of transportation has 120 working days S"fter 
zaceiving the claim to approve or reject it. 

(2) After approval of the claim application, the 
department will process the refund. 

(3) After rejection of the eTaTrn application, the 
department may, after investigation, requ1re the claimant: 
applicant to file an amended st:atemenL application before action 
is taken. If the taxpayet applicant submits an amended eTs±m 
application, £UQ the eta±m application is reasonable, and the 
taxpay~z appli9ant has furnished substantial proof, the 
department in its discretion may accept the amended eTs±m 
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aQplication. 
(4) A taxpayex ApPlicants may, of theh own initiative, 

file an amended etatm application. If the eta±m application is 
reasonable and the taxpayex applicant has furnished substantial 
proof, the department, in its discretion, may accept the amended 
eta±m application. 
AUTH: 15-70-104, MCA; IMP: 15-70-225, 15-70-226, 15-70c364 and 
15-70-365, MCA 

REASON: The amendment is proposed to substitute the word 
•application" for "claim" to make it consistent with the 
terminology presently used by the Department and the public. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to William G. 
Salisbury, Administration Division, Montana Department of 
Transportation, P.O. Box 201001, Helena, MT 59620-1001, and must 
be received no later than 5 p.m. on November 24, 1998. 

5. Nick A. Rotering has been designated to preside over 
and conduct the hearing. 

6. The two bill-sponsor-notice requirements of section 2-
4-302, MCA, do not apply. 

7, MDT attempts to provide accommodations for any known 
disability that may interfere with a person participating in any 
service, program or activity of the Department. Alternative 
accessible formats of this document will be provided upon 
request. For further information call (406) 444-7672 or TTY 
users can call (406)444-7696 by November 10, 1998. 

B. The Department of Transportation maintains a list of 
interested persons who wish to receive notices of the rulemaking 
actions it proposes. Persons who wish to have their name added 
to the list shall make a written request which includes the name 
and mailing address of the person to receive notices and 
specifies the subject area or areas of interest of the person 
requesting notice, including, but not limited to, rules proposed 
by the Administration Division, Aeronautics Division, Highways 
and Engineering Division, Maintenance Division, Motor carrier 
Services Division, and Rail, Transit and Planning Division. 
Such written request may be mailed or delivered to the Montana 
Department of Transportation, Legal Services, P.O. Box 201001, 
Helena, MT 59620-1001, faxed to the office at (406)444-7206, or 
may be made by completing a request form at any rules hearing 
held by the Department. 

MONTANA 

By: 
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Certified to the Secretary of State October 2. 1998 
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BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I through IV, the 
amendment of rules 18.9.306, 
18.10.102 through 18.10.105, 
18.10.121, 18.10.201, 18.10.202, 
18.10.301, 18.10.302, 18.10.313, 
18.10.314, 18.10.321 through 
18.10.324, 18.10.404, 18.10.406 
and 18.10.407 and the repeal of 
rules 18.10.101, 18.10.122, 
18.10.123, 18.10.203, 18.10.303, 
18.10.311, 18.10.312, 18.10.401 
through 18.10.403, 18.10.405, 
18.10.408, 18.10.501 and 
18.10. 502 concerning the Special 
Fuel Users Tax, Dealers and LPG 
Tax 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION, 
AMENDMENT AND REPEAL 

1. On November 25, 1998, at 9 a.m., a public hearing will 
be held in the auditorium of the Department of Transportation 
building at 2701 Prospect Avenue, Helena, Montana, to consider 
the adoption of new rules I through IV and the amendment and 
repeal of the above-listed rules. 

2. The proposed new rules provide as follows: 

RULE I OFF-HIGHWAY VEHICLE/EQUIPMENT (1) For the purpose 
of this rule, an "off-highway or off-road vehicle" is defined as 
a vehicle not designed to transport persons or property upon the 
public roads and highways of this state, including special 
mobile (SM) plated vehicles and vehicles with physical 
characteristics intended for primary use i.n an off -road manner 
which may or may not be licensed as special equipment. These 
vehicles may occasionally move on the public road for purposes 
such as movement between job sites or repair. 

(2) There will be no restriction for miles traveled on the 
highway from location to location, so long as such travel is 
occasional and for those purposes listed above. 

(3) SM-plated vehicles/equipment that have undyed diesel 
in the supply tank and move on the public roads do not qualify 
for a refund for the portion used on public roads. 

(4) In order to obtain a refund for off-road or off~ 

highway equipment fueling at a service station, the station must 
identify on the invoice the off-road or off-highway piece of 
equipment being fueled. 
AUTH: 15-70-104 and 15-70-330, MCA; IMP: 15-70-330, MCA 

REASON· Rule I is necessary to define an "off-highway and off
road vehicle", explain any restrictions that apply to these 
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vehicles and make clear when the ta.x paid on any fuel used in 
such a vehicle is eligible for a refund. 

RULE II DYED SPECIAL FQEL ALLQWAHCij (1) The department 
will allow the state of Montana, cities, counties, school 
districts, and federal and tribal governments to use dyed, low 
sulphur special fuel on the public roads if the following 
criteria are met: 

(a) The vehicles are owned by a governmental entity (state 
of Montana, city, county, school district, federal or tribal 
government); or 

(b) The vehicles are leased by the governmental entities 
(state of Montana, city, county, school district, federal or 
tribal government) and the lease terms meet the criteria for a 
"long term lease" as defined in 18.10.302. 
AUTH: 15-70-104 and 15-70-330, MCA; IMP: 15-70-301 and 15-70-
330, MCA 

REASON: Rule II is necessary to allow government entities and 
tribal governments to use dyed fuel in vehicles upon public 
roads if certain conditions are met. 

RULE III DYED SPijCIAL FQEL (1) The department 
incorporates by reference the United States department of the 
treasury, internal revenue service regulations relating to dye 
color and concentration requirements for tax-exempt diesel fuel, 
excluding buses and governmental vehicles, as set forth in 26 
erR part 48 (4/1/97) . A copy of the CFR may be obtained from 
Legal services, Montana Department of Transportation, P.O. Box 
201001, Helena, MT 59620-1001. 

(a) Red dye will be used to identify all tax-exempt 
special fuel, regardless of the sulfur content of that fuel. 

(b) The special fuel will satisfy the federal dyeing 
requirement if it contains the dye solvent red 164 at a 
concentration spectrally equivalent to 3.9 pounds per thousand 
barrels of the solid dye standard solvent red 26 or contains any 
dye of a type and in a concentration that has been approved by 
the commissioner of internal revenue service. The presence of 
dye at a concentration of 2.0 milligrams per liter (mg/1), or 
greater is considered to be in violation of 15-70-330, MCA. 

(2) Dyed special fuel can be purchased tax free but it is 
illegal to use it on the public roads, except for the movement 
of off-road vehicles traveling from one location to another as 
indicated in rule I and any vehicles as described in rule II. 

(3) Motor carrier services division officers making .a 
routine stop of a commercial vehicle or visiting a road 
construction project site may take a fuel sample from bulk tanks 
and supply tanks of vehicles, equipment and other internal 
combustion engines. The sample may be analy:zed for dye 
concentration by a laboratory selected by the Montana department 
of transportation. 

(4) Use of high sulphur dyed special fuel on public roads 
is prohibited by the federal environmental protection agency 
(EPA), as set forth in 40 CFR 80.29. 
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(5) Contractors may not store and/or use dyed diesel in 
equipment, motor vehicles, and stationary engines used upon 
public roads and/or within MDT project limits as defined in 15-
70-321, MCA. Contractors in violation of this section are 
subject to penalties for each vehicle upon conviction as defined 
in 15-70-330, MCA, and may be suspended for up to 6 months from 
participating in future MDT contracts. 

(6) The dye must be injected by means of a mechanical 
injection process to diesel fuel at the terminal rack. All dyed 
special fuel sold in, imported to, or exported from the state of 
Montana shall have dye added in accordance with federal 
requirements of type and quantity and will be injected by 
mechanical injection systems. 

(7) Exceptions: 
(a) If a mechanical injection system is inoperative, the 

terminal may "splash dye" special fuel for tax free sales. 
Terminals must notify the department on the first working day 
after the injection system becomes inoperative. The terminal 
shall note on each invoice and bill of lading that the fuel is 
splash dyed and file a separate fuel tax report for splash dyed 
fuel. The terminal shall keep records of the date and time the 
dye injection system became inoperative and when the injection 
system was made operational. All records shall be kept and be 
available for inspection upon request of the department or 
representative: 

(b) If a mechanical injection system should inject an 
insufficient amount of dye to meet state and federal standards, 
the terminal may splash dye keeping the same records as in (a) . 

(c) The terminal operator or his designated representative 
may splash dye under the above conditions. Each terminal shall 
keep a record of persons conducting splash dying. Transport 
drivers shall not be listed as persons conducting splash dying. 

(d) Special fuels splash dyed and not meeting all of the 
above standards shall be considered by' the state as undyed fuel 
and the terminal responsible for splash dying the fuel shall be 
liable for all tax, penalty and interest on the fuel. 
AUTH: 15-70-104, 15-70-330 and 60-2-201, MCA; IMP: 15-70-321, 
15-70-330 and 60-2-111, MCA 

REASON: Rule III is necessary to define what "dyed special 
fuel" is by adopting the federal definition, state where dyed 
fuel can be used, give authority to department officers to test 
fuel for conformity to state laws and regulate the control and 
use of the dye used to color special fuel. 

RULE IV IFTA AGREEMENT (1) The department hereby adopts and 
implements the International Fuel Tax Agreement (IFTA) as set 
forth in 15-70-121, MCA. 

(2) In addition to being subject to the rules and 
regulations of the IFTA agreement, an IFTA license holder who is 
a resident of Montana is subject to the same statutes and rules 
of a special fuel user under Title 15, chapter 70, part 3, MCA. 
AUTH: 15-70-104 and 15-70-121, MCA; IMP: 15-70-121, MCA 
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REASON; Rule IV is necessary to implement the International 
Fuel Tax Agreement which the 1989 Legislature authorized the 
State of Montana to become a member. 

3. The rules proposed to be amended provide as follows: 

18.9.306 REFUND PERCENTAGES FOR PTO OR AuxiLIARY ENGINES 
(1) A claima:nt ~who purchases and uses any gasoline 

or special fuel on which the Montana gasoline or special fuel 
license tax has been paid for the operation of a power-take off 
unit (PTO), or auxiliary engines fueled from the same supply 
tank as the highway vehicle, may obtain a refund of the licause 
fytl tax. The cla:imant ap!j?licant must maintain the following 
records: 

(a) The original sales receipts and bulk fuel invoices 
must have a preprinted number, the dealer's seller's name and 
address, date, number of gallons, type of fuel, price per 
gallon, the vehicle ill Mhiclt the fuel Mas placed, the 
purchaser's name and address, and one of the following: 

(i) dollar amount of tax; 
(ii) rate of tax; 
(iii) a statement notation that Montana tax is included in 

the price; 
(b) If bulk fuel is purchased ~. the customer must keep 

dispersal records that indicate the date of disbursement, number 
of gallons withdrawn and the vehicle in which the fuel was 
delivered. An original invoice for bulk storage must be 
submitted with the refund application. 

(c) Each user shall maintain mileage records to support 
the mileage reported traveled. both on public roads and off 
public roads . 

(2) The following percentages are allowed for the refund 
of gasoline or special fuel used in operating a PTO or auxiliary 
engines when the above records are maintained. The amounts are 
specified as a percentage of the total taxable fuel used by the 
vehicle. All requests for refund mast hava attached i!u original 
sales receipt, bulk fuel invoice or a signed dealer affidaoit. 
Work performed in accordance with 15-70-321, MCA, is not 
eligible for a refund. The percentages are: 

Water and Oil Well Drilling Rigs 80\ 
Cement mixing/concrete pumping trucks 30\ 
Sanitation/garbage trucks/septic pumpers 30\ 
Sewer cleaning/jet vactor 30\ 
Super suckers 30\ 
Fire trucks 30\ 
Mobile cranes 30\ 
Line truck with digger/aerial lift 25\ 
Refrigeration trucks 25\ 
Sweeper trucks (must be motor vehicle) 25\ 
Self loaders/boom truck (i.e., logging trucks) 20\ 
Truck with hydraulic winch 20\ 
wrecker 20\ 
Semi-wrecker 20% 
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Service truck with jack hammer/drill/crane 20% 
Oil and water well service trucks 20% 
Bulk feed truck 20% 
Dump trailer trucks 20% 
Dump trucks 20% 
Hot asphalt distribution truck 20\ 
Leaf truck 20\ 
Pneumatic tank truck 20\ 
Salt spreader on dump truck 20\ 
Seeder truck 20% 
Snow plow 20% 
Spray truck 20% 
Tank transport 20% 
Tank trucks 20% 
Car carrier with hydraulic winch 10% 
Carpet cleaning van 10\ 
All others, including auxiliary engines 7.5% 

under 15 horsepower 
AUTH: 15·70·104, MCA; IMP: 15·70-222 and 15-70-361, MCA 

R&ASQN; The proposed amendment states that the tax paid on 80% 
of the fuel used in a power-take off unit in a water and oil 
well drilling rig is used in a non-taxable manner and is 
eligible tor refund. The other changes were made to clarify the 
existing rule language. 

18.10.102 DETERMINATION OF USER (1) 8 S~pecial fuel user 
is the legal title holder of the vehicle or the person entitled 
to the immediate right of possession as conditional vendor, 
leasee or mortgager of the vehicle. 
AUTH: 15-70-104, MCA; IMP: 15-70-301, MCA 

R&ASQN; This amendment is proposed to clarify existing 
language by making clear the original intent of the rule. 

18.10.103 PETEBMINATION OF PUBLIC ROAQS AND HIGHWAYS (1) 
It shall be pzesamed that aStreets, roads, highways, alleys, 
county roads. county grayel roads, forest seryice roads (except 
f2rest seryice development roads) and~ related structures 
are accepted as highways public roads as defined in 15-70-301, 
MCA, whethez~ aA public road may be under ~ construction, 
reconstruction, relocation, or repair oz is being built, even 
though it ha!t ill. not yet been recognized as part of the 
maintained highway system. 
AUTH: 15-70-104, MCA; IMP: 15-70-301, MCA 

REASON: This amendment is proposed to describe the types of 
roads that have always been considered to be public roads. 

18, 10. 104 Lll\BILIIY FOR USE ON GOVERNMENT MAINTAINED ROAPS 
lll Special fuel, as referred to in Title 15, chapters 70 

at1Cl-ff, MCA, shai± !llY.!l.t. be taxed when consumed in the propulsion 
operation of a motor vehicle upon public roads or the rights-of
way of which are owned by the state, county, municipality, or 
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other governmental agency regardless of who performs the 
maintenance thereon. l1ndet the following cizcumstancee. 

{1) when the special fnel is consnmed in the propulsion 
of a motox vehicle upon toads, the tights of way of which are 
owned by the thdted States fotest Set vice, if said toads axe 
maintained by the etate, county, manicipality oz othe:t: state 
govetnment agency o:t: by one who has contzacted with lUI}' of these 
ageuciel!l fox: the maintenance of !laid zoads, 

{2) when special fuel is consumed in the ptopulsion of a 
motor vehicle npon roads, the tights of way of which are owned 
by the etate, coctuty, municipality, ot other goveznmental agency 
of the state, regazdlei!s of who perfotml! the nrainlenE!lnce 
thereon. 
AUTH: 15-70-104, MCA; IMP: 15-70-301 and 15-70-322, MCA 

REASON; One proposed amendment changes the term "propulsion" 
of a motor vehicle to "operation" of a motor vehicle since the 
engine, for axample,a cement truck engine may serve more than 
one purpose of just driving the vehicle forward or backward. 
The other proposed changes convey the same intent as the 
original rule but is easier to read. 

18.10.105 WHAT CONSTITUTES SPECIAL FUEL (1) Fuel taxable 
under the Special Fuel Tax Act includes diesel fuel, stove oils, 
heating oils, burner fuels, compressed uatuxal gas kerosene, or 
any other combination of hydrocarbon fuels used for the 
propulsion operation of motor vehicles, except fuels subject to 
the Gasoline License Tax or to the license tax on vehicles 
propelled operated by· liquefied petroleum gas or compressed 
natural gas. 
AUTH: 15-70-104, MCA; IMP: 15-70-301, MCA 

REASQN: The amendments add kerosene to the definition of a 
special fuel and delete compressed natural gas from the 
definition of a special fuel. 

18.10.121 QUARTERLY REPORTS - TAX I?AXMENT {1) Every 
special fuel user who is subiect to 15-70-302. MCA. ~musk 
on or before the last day of the month following the close of a 
calendar quarter, file with the department of transportation a 
report showing the amount of fuel used during the calendar 
quarter. The reports are due on or before the last day of the 
month following the close of a calendar quarter. Reports shall 
bl!' accompan±edy by a remittance payable payment to the 
department of transportation for the ~ amount of-tax due~ 
payable. 

{2) Every special fuel user who is subiect to 15-70-302. 
~ shall rendet must submit the quarterly tax report 
regardless of the fuel usage whether he has nsed fuel du! inqo the 
calendar quartet. Failure to file the quarterly tax report 
within a teasonable length of time of a due date shall be ~ 
time prescribed in 15-70-325. MCA. is considered sufficient 
cause for revocation of the special fuel user's permit. 
AUTH: 15-70-104, MCA; IMP: 15-70-121, 15-70-306, 15·70-325, 
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and 15-70-327, MCA 

REA8QN: The amendments are proposed to match the present 
definitions with the International Fuel Tax Agreement (IFTA) 
rules which the 1989 Legislature authorized Montana to become 
a member and include the IFTA taxpayers as a special fuel 
user who is subject to 15-70-302, MCA. 

18.10.201 CERTAIN FEPE&ALL¥ OWNED RQAD~ lll Special fuel 
1ritaH 'lti.ll not be taxed when consumed J.n propulsion .tlli:. 
operation of motor vehicles upon roads. or the rights-of-way of 
which are owned by the United States department of agriculture. 
under the following circumstances: 

-ti+lal w!ihen the special fuel 1s consumed in the 
pxopalaion of a motoz vehicle upon zuads, the tights of way of 
which aze owned by the United States fozest sex vice, if said 
roads are maintained by a logger or other individual any person 
on his ~ own volition without compensation from any state, 
county, municipality, or other governmental agency of Montana; 
2llil 

+2+ill wj1hen the special fuel is consumed in the 
p:t:opulsion of a motot vehicle upon zoade; the rights of way of 
which ate owned by the tlnited States forest set vice, if such 
roads are being built or maintained by any Tugger ~ o:r 
contractor under an agreement for such construction or 
maintenance involving as one of the parties of the United States 
department of agriculture fotest service. 
AUTH: 15-70-104, MCA; IMP: 15-70-301 and 15-70-321, and 15 96 
~. MCA 

REASON: The proposed amendment states that special fuel used 
on roads that are being built or maint~ined under the authority 
of the United States Department of Agriculture is not taxable. 

18, 10.202 OFF-RQAD USAQE ( 1) The tax on the use of 
special fuel by any special fuel user does not apply to the use 
of fuel in a motor vehicle operated exclusively off the highway 
public road. An opetation is exclusively off the highway when 
a motoz vehicle is used in an opetation conducted solely off the 
highway and which does not con1e within the meaning of a road or 
highway as refetted to in 15 96 361, MC~o:. If a motor vehicle is 
used partty QQlh on and off the highway public road. and par Lly 
off the highway, use the special fuel tax liability does not 
attaeh 2POlY to the nse-af special fuel used to proper operate 
the motor vehicle on that portion of travel off the public 
roads. 

(2) Each special fuel user. except those covered under 15-
70-362. MCA, shatT ~ maintain adequate records of the 
operations off the public ·highways ~. the miles traveled, 
and the special fuel used to establish that he the special fuel 
l.lliiU is entitled to the credit for off highway public road use 
of such fuel. 
AUTH: 15-70-104, MCA; IMP: 15-70-121, 15-70-301, 15-70-302, 
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15-70-321, and 15 96 322 15-70-323, MCA 

REASQN: The amendment is to clarify existing language by making 
clear the original intent of the rule. 

lB .10. 301 PERMIT REQUIRED (1) Any person who uses special 
fuel to p:topcl a moto:t vehiclE dpon thE highways of perform 
public contract work and all crushing. paving. and grinding 
contracts. regardless of the bid amount. in this state is 
required to mskE wr iLL En application foi and obtain a special 
fuel user's permit. 

(2) Application for a special fuel user's permit shall be 
filed upon a form piEpared and furnished by the department of 
transportation..!... and shall c:ontain such infozmation A!l the 
depattrnent deems ueeeaaazy. Any e:pecial fuel vehicle, whethex 
beai ing an SM platE or rEgistErEd dndEI 'fiLlE 23, chaptez 2, 
pa:t t 6, o:t 'fi tle 61, Me.\, shall be l>dbj EeL L9 all taXEI> and 
pcnnits lcoicd OI imposEd by 'fitle 15, chaptE:ts 'Hl and •n, Me,.. 
AUTH: 15-70-104, MCA; IMP: 15-70-121, 15-70-302, and 15-70-
303 MCA 

REASON: The amendment is to clarify that any person performing 
a public contract which affects a public road is required to 
apply for a special fuel users' permit. 

18,10.302 PERMIT DEtAILS (1) A special fuel user's 
permit is valid until December 31 of the year in which it was 
issued unless suspended or revoked for cause and in the case of 
l:epzodaced copies of the pezmit isi!3aed by the depaz Lim!!nl, only 
if cli!!ar and lEgiblE. 

(2) Special fuel user~s~ permits are not transferable and 
are valid only for the person in whose name the permit is 
issued. Any vehicle displaying a permit other than that of the 
registered owner must have a valid lease agreement in the 
vehicle. 

( 3) "PermanEnt Long- term lease" means a lease of more than 
30 consecutive days with exclusive use. "'fempozazy lease" means 
a lEase of lEss than 36 days, or IIIOIE than 36 days withodt 
exclu:eive use. 

(a) ExcEpt as hEtEin ptovided, ~.!:!very special fuel user 
shall bE .iJ!. liable for the tax on special fuel used in motor 
vehicles pi!!:tmanEntl)' leased long-term to trim ~ and operated 
on the highways public roads of this state to the same extent 
and in the same manner as hi1! !..hili own vehicles, p:tooided that 
a lcsso:t who is EngagEd Exclal!!lhcly in the bdeincsi!l of leasing 
fot compensation motoz vehiclee: and eqttipment he otfne: withoat 
dtivEII!I to othEt caniers, may b<"! deemEd to be thE special fdEl 
tr!feT. 

(4) "Short-term lease" means a lease of less than 30 
consecutive days. or 30 days or more without exclusive use, 

+bt~ Without exception, the lessor is responsible for 
reporting the operation of all units leased to other users on a 
temporary short-term lease basis. 
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AUTH: 15-70-104, MCA; IMP: 15-70-121 and 15-70-302, MCA 

REASON: The amendments are proposed to match the present 
definitions with the International Fuel Tax Agreement (IFTA) 
rules which the 1989 Legislature authori~ed Montana to become 
a member and include the IFTA taxpayers as special fuel 
permit holders. 

18.10. 313 TERMINAIION OF biCSifSE OR A SPEC!AL FUEL USER'S 
iiRMli (1) Upon ceasing operations in Montana, each special 
fuel nser subject to 15-70-302, MCA. shall: 

(a) w~ubmit a final return together with the original and 
all copies of the vehicle permit; 

(b) p£ay all tax, penalty, and interest due; and 
(c) rRequest cancellation of they special fuel user's 

~l~i-c-e-n-s-e~o-x permit. 
ill Any attempt to use a canceled license or permit wf±t 

be ill considered a violation of the Special Fuel ,.ax Act .l.5..::.1.Q.:: 
302. MCA, and subject§. the nser violator to the penalty 
provisions thereof. 

-t2+1J.l When the user's permit is revoked for non
compliance, the permit shall be surrendered and returned with 
reports through the date of the permit's return revocation. Any 
attempt to use a revoked permit will be 1.!!. considered a 
violation of the Special Fuel ,.ax Act 15-70-302, MCA, and 
subject to the penalty provisions thereof of 15-70-314. MCA. 

i*l.il An invalid permit list is maintained by the 
department and is distributed to all duly authorized law 
enfozcement motor carrier seryices officers in Montana. A 
permit on the invalid list or a reproduction of such a permit 
is subject to confiscation by enforcement officers, and a £±ne 
citation may be imposed ~. 

(4) 'fhe zevocation of a special fu@l u.s ex· s permit, 
howevex, does not by itself detezmine spec.ial fuel use:r taxes. 
AUTH: 15-70-104, MCA; IMP: 15-70-121 and 15-70-306, MCA 

REASON: The proposed amendments are to match the present 
definitions with the International Fuel Tax Agreement (IFTA) 
rules which the 1989 Legislature aut~ori~ed Montana to become 
a member and include the IFTA taxpayers as special fuel 
permit holders. 

18,10.314 CONFISCATION OF CERTAIN PERMIT COPIES (1) A 
reproduced copy of a special fuel user's permit that is not 
clear and legible is invalid and is subject to confiscation by 
checking station officets, f¥v1W motor carrier services 
division personnel, 2DS authori~ed employees of the department, 
and law enforcement personnel. The person from whom the permit 
is confiscated may operate the vehicle by obtaining a clear and 
legible copy of the permit by purchasing a temporary trip permit 
pursuant to 15-70-311, MCA. 

(2) Confiscation of a reproduced copy of a fuel user's 
permit or Montana IFTA license under this rule does not affect 
the validity of the original permit issued by the department. 

20-10/22/98 MAR Notice No. 18-92 



-2806-

AUTH: 15-70-104, MCA; IMP: 15-70-302, MCA 

REASON: The amendment identifies that a special fuel permit is 
subject to confiscation andchangesthe name of the individuals 
who can do the confiscating since the division's name has 
changed. 

18.10.321 REQUIRED REQQRDS -- AQDITS (1) Pursuant to 15-
70-323, MCA, every special fuel user and every person importing, 
manufacturing, refining, dealing in, transporting, or storing 
special fuel in this state shatT must maintain and keep such 
records, receipts, and invoices and other pertinent papers with 
zespect thezeto as the department may require11 and 1!ritat't lllWlt. 
produce them for the inspection of the department at any time 
during the business hours of the day. Such records, receipts, 
invoices, and other pertinent papers shall be zequized to lllWlt. 
be kept with the corresponding special fuel user's tax return 
for a period of at least 3 years from the date the tax return 
relates ou which the teLalll to which they zelate was tequiied to 
have been made. For taxoavers falling under the International 
Fuel Tax Agreement. records have to be kept for 4 years, 
AUTH: 15-70-104, MCA; IMP: 15-70-121, 15-70-323 and 15-70-324, 
MCA 

REASON: The amendments are to clarify existing language by 
making clear the original intent of the rule and to add the 
required timeframe that records must be kept for tax preparers 
who fall under the International Fuel Tax Agreement. 

18.10,322 RECORDS WHEN BULK STORAGE INYOLVED (1) Every 
special fuel permit holder nser shaH llllltt maintain a complete 
stock summary of the gallons of special fuel handled each month 
wh±eh reflect~ing inventories, receipts including direct 
purchases into vehicles, use, sales, other disbursements, and 
loss or gain. The stock summary shall be lll1lllt. supported-by 
physical inventories of bulk storage tanks taken at the close of 
each calendar month, a record of the special fuel receipts 
togethez with invoices, and a record of the special fuel 
disbursements. 

(2) Where a special fuel user maintains bulk storage 
fuels, an accounting of fuel withdrawals from bulk storage 
facilities determined by the use of meters or other accurate 
measuring devices and recorded on invoices or other daily record 
of own use, 1!ritat't !!lilllt. be maintained. A eeL ially numbered 
invoice may be issued or an entry on a daily record or! own use 
sh!ltT ~ be made at the time of each fuel disbursement from 
bulk storage which shall discloseing: 

(a) t:[he location of the storage facility hom which ~ 
the fuel is withdrawn; 

(b) through (d) remain the same. 
(e) t+t tThe special fuel vehicle permit identification 

number and/or the unit numbers if the fuel is delivered into the 
fuel supply tank of the special fuel user~s own vehicle; or 

-+H-lill tihe purpose of the withdrawal if the fuel is 
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withdrawn for the special fuel user but is not delivered into 
the special fuel user's motor vehicle. 

(3) Beliveties into the ~ehiclea 01 bulk stoxage facili 
ties of othezs aze subject to the pzovisions of 15 'i'e 322, MeA. 
AUTH: 15-70-104, MCA; IMP: 15-70-121 and 15-70-323, MCA 

REASON: The amendments are to clarify existing language by 
making clear the original intent of the rule. 

18.10.323 TRIP AND FUEL CONSUMPTION RECORDS (1) Every 
special fuel user subiect to 15-70-302. MCA. shaTT ~maintain 
a record of all trips made by each vehicle in connection with 
whteh the special fuel ±s used. Such-oQperating records shaTt 
set fozth in ~ detail the date and points of beginning and 
teulination ~ of each one way trip; proper designation of 
highways upon which Q_f operatediQn; total miles traveled; miles 
traveled in each state; and a complete listing of all purchases 
of special fuel into 8ttCh vehicles showing quantity, date and 
point at which location received during sa-id ~ trip. The 
average miles per gallon ~ of each vehicle sha±t ~ also 
be determined. Bach 611 operating information shaTT must be 
compiled separately for each vehicle during the calendar month. 

(2) Supporting documents, such as bills of lading, time 
sheets, driver's trip logs, manifests, weight or scale tickets, 
speedometez odometer readings, and revenue records, shaTT ~ 
be retained for audit purposes. 

(3) Every special fuel user subject to 15-70-302. MCA, 
operating a vehicle equipped with cazbuzetion an apparatus which 
permits the consumption of special fuel ~ ~ maintain a 
record, including invoices of all special fuel used and placed 
into the special fuel supply tanks of sueh ~ vehicles. 
AUTH: 15-70-104, MCA; IMP: 15-70-121 and 15-70-323 MCA 

REASON: The amendments are proposed to clarify existing language 
by making clear the original intent of the rule. 

18.10.324 FAILURE TO MAINTAIN RECORDS (1) The department 
of transportation considers the failure of a special fuel userL 
who is subject to 15-70-302. Me&. to retain records as specified 
in 15-70-323, MCA, to constitute reasonable cause for the 
revocation of the special fuel user's permit under the 
provisions of 15-70-306, MCA. Records to be kept include 
special fuel purchase invoices, bills of lading, and trip 
records. 

(2) The department of transportation sha±t ~. in the 
event a special fuel user. who is subject to 15-70-302, MCA. 
fails to retain the required records, .rmr+:e estimate~ the 
miles traveled, special fuel purchases, and average miles per 
gallon in order to determine the special fuel permit holder's 
1:IWeT tax liability. These estimates will be based, whenever 
possible, on records for a portion of the operations of the 
special fuel user's vehicles consuming special fuels or other 
available information indicating fuel usage by the vehicles for 
which reports are being made. In those cases where the records 
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are not adequate to verify the average miles per gallon (ampg) 
reported and the average cannot be estimated, an ampg specified 
in (4) will be used. 

(3) If, within 30 days of the date the department issues 
an assessment based on the ampg ~. the special fuel user 
who i§ subiect to 15-70-302. MCA. provides the department with 
adequate records to verify or estimate special fuel usage for 
the user's vehicles, the department will review the records and 
adjust the assessment to the extent necessary. 

(4) Ali ampg in accoxdance with the following schedule will 
be used. The department of tran§portation will. in the event a 
special fuel user fails to retain the required records for fuel 
used in internal combustion engines to produce materials U§ed on 
taxable projects. use the industry standard or other available 
information for special fuel ysage by the internal co!Dbustion 
engines to calculate the formula for which reports are being 
made. In the event no industry standards are available. the 
following ampg standard§ will be U§ed; 

(a) trucks and truck tractors whose manufacturers gross 
vehicle weight rating is 9,000 lbs. or more. 4.5 AmPQ; 

(b) pickups and trucks whose manufacturers gross vehicle 
weight rating is 6,000 lbs. or less than 9,000 lbs .• 10 ~; 
and 

(c) automobiles and pickups whose manufacturers gross 
vehicle weight rating is less than 6,000 lbs .• 15 ~· 

(5) The formula to compute fuel used to produce materials 
for taxable proiects; 

!al Asphalt is composed of 94l aggregate !1 cu yd • 1.88 
tml.!!l 

(bl Qoncrete is composed of 751 aggregate (1 cu yd - 2 tons) 
.28 gallons per ton is based on in4ustry average !.13 gallons per 
ton may be used if electrical power i§ purchased from a 
commercial soyrcel, 

(cl Example; 
Concrete: 100 cu yd of concrete • 200 tons 

200 tons X. 75 ~ 150 tons of aggregate 
150 tons X. 28 * 42 gallon§ !die§el generator! 
150 tons X. 13 - 19.5 gallons !electrical power} 

Asphalt; 100 cu yd of asphalt • 188 tons 
188 tons X. 94 • 176.72 tOD§ of aggregate 
176.72 tons X. 28 * 49.5 gallons 

AUTH: 15-70-104, MCA; IMP: 15-70-121. 15-70-306 and 15-70-323, 
MCA 

REASON; The proposed amendments are to conform to the same 
language as the IFTA rules and allow certain average miles per 
gallon or formulas to calculate reports if a permit holder fails 
to retain records. 

18.10.404 ~ SELLER INvOICES (1) An:y invoice 21: 
receipt shall be issued at the time of each fuel disbmsement. 
used to suQport any special fuel user's records Bach of these 
invoices shall be pte nambe10ed, identifying the seller by 
business na111e and location, and shall indicate must contain the 
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following: 
(a) ~t~h-e~i~tanuMae--aw•~~~~v~e~hHi~c~l~e--i~d~e~t~1t~1+'~f+i~c~a~t~i~omn~•~•a~ama~~e-t~~o~f~t~l~•e 

petsou tecehing the special fuel. If the sale is made ex tax, 

(d) the pt ice pet gallon and total amount charged The date 
of sale and type of fuel; 

(e) if t:he fuel is deliveted into a United States 
govezument vehicle ox a city, coauty, uz echool disttict 
vehicle. Special fuel must be identified as either dyed or 
undved: 

lfl Gallons invoiced: 
lgl The price per gallon: 
lhl To establish that the tax has been chargeg, at least 

one of the following: 
lil The u.s. gollar amount of tax: 
liil The rate of tax: or 
liiil A notation that the Montana tax is included in the 
~ 

!il Identification of the vehicle or eQuipment into which 
the special fuel is placed. 

(!) The sale to those agencies tefet:z:ed to in subsec 
tion(l) (e) is nontaxable, and the agency to which the fuel is 
sold must be listed on the invoice. 
AUTH: 15-70-104, MCA; IMP: 15-70-121, 15-70-306 and 15-70-323, 
MCA 

REASON: The amendment is proposed to conform the sellers 
invoices for special fuels to be similar to the sellers invoices 
for gasoline. 

18. 10, 4 06 CAHDTROL COMPLIA,NCE AND APMINISTRATION ( 1) A 
special fuel deater .li!.e.l..lll is responsible for payment of the tax 
on ~ special fuel dispensed thruQYSh a cardtrol, keylock, or 
similar device from an unattended pump or dispensing unit if the 
seller knows the fuel is sold to a customer who has not signed 
and filed with the deale I a pzopet affidau it allowing the 
putchase of fuel without payment of the tax places the fuel 
directly into the supply tank of a vehicle not gefined as or 
considered an off-roag vehicle as in rule I. 
AUTH: 15.70-104, MCA; IMP: 15-70-321 and 15 96 322, MCA 

RSASON; The amendment is proposed to make the seller of dyed 
fuel responsible for the fuel tax if the seller knows that the 
dyed fuel will not be used for non-taxable purposes. 

18.10.407 STAIEMENT FOR KEYLOCK CARDTROL REPORTING 
(1) Any seller who sells gasoline or special fuel to a 

purchaser through a keylock or cardtrol on which a refund may 
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be claimed in accordance with 15-70-223 and 15-70-362, MCA, 
shall provide the purchaser with a statement of fuel purchased. 
The statement may be prepared as frequently as deemed necessary, 
but one statement must be issued at least every 30 days. To 
support the accuracy of the statement, the seller shall list or 
attach a list supporting all information used in the statement. 
AUTH: 15-70-104, MCA; IMP: 15-70-223 and 15-70-362, MCA 

REA8QN: The proposed amendment includes special fuel in addition 
to gasoline in the statement of fuel purchased which is 
furnished to the buyer who uses a keylock or cardtrol. 

4. The reasons for the proposed repeal of the existing 
rules are as follows: 

Rule 18.10.101, which can be found on page 18-1179 of the 
Administrative Rules of Montana, is proposed to be repealed 
because MDT eliminated the special fuel user intrastate carrier 
licensing and reporting requirements and compliance bonds. 
AUTH: 15-70-104, MCA; IMP: 15-70-322, MCA 

Rule 18.10.122, which can be found on page 18-1201 of the 
Administrative Rules of Montana, is proposed to be repealed 
because MDT is no longer requiring bonds on IFTA. All special 
user contractors are required a bond for licensing. 
AUTH: 15-70-104, MCA; IMP: 15-70-304, MCA 

Rule 18.10.123, which can be found on page 18-1202 of the 
Administrative Rules of Montana, is proposed to be repealed 
because moving the point of taxation to the distributor level 
eliminated the special fuel dealers licensing and reporting 
requirements. 
AUTH: 15-70-104, MCA; IMP: 15-70-328, MCA 

Rule 18.10.203, which can be found on page 18-1207 of the 
Administrative Rules of Montana, is proposed to be repealed 
because refund percentages for PTO or auxiliary engines (ARM 
18.9.306) was adopted April 5, 1996. 
AUTH: 15-70-104, MCA; IMP: 15-70-322, MCA 

Rule 18.10.303, which can be found on page 18-1216 of the 
Administrative Rules of Montana, is proposed to be repealed 
because MDT eliminated the special fuel user intrastate carrier 
licensing and reporting requirements and compliance bonds. 
AUTH: 15-70-104, MCA; IMP: 15-70-302, MCA 

Rule 18.10.311, which can be found on page 18-1235 of the 
Administrative Rules of Montana, is proposed to be repealed 
because MDT eliminated the special fuel user intrastate carrier 
licensing and reporting requirements and compliance bonds. 
AUTH: 15-70-104, MCA; IMP: 15-70-302, MCA 

Rule 18.10.312, which can be found on page 18-1235 of the 
Administrative Rules of Montana, is proposed to be repealed 
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because MDT eliminated the special fuel user intrastate carrier 
licensing and reporting requirements and compliance bonds. 
AUTH: 15·70·104, MCA; IMP: 15-70·304, MCA 

Rule 18.10.401, which can be found on page 18-1279 of the 
Administrative Rules of Montana, is proposed to be repealed 
because moving the point of taxation to the distributor level 
eliminated the special fuel dealers licensing and reporting 
requirements. Therefore, the rules relating to dealers are no 
longer necessary. 
AUTH: 15-70-104, MCA; IMP: 15-70·302, MCA 

Rule 18.10.402, which can be found on page 18·1279 of the 
Administrative Rules of Montana, is proposed to be repealed 
because moving the point of taxation to the distributor level 
eliminated the special fuel dealers licensing and reporting 
requirements. Therefore, the rules relating to dealers are no 
longer necessary. 
AUTH: 15-70-104, MCA; IMP: 15-70·325, MCA 

Rule 18.10.403, which can be found on page 18·1280 of the 
Administrative Rules of Montana, is proposed to be repealed 
because moving the point of taxation to the distributor level 
eliminated the special fuel dealers licensing and reporting 
requirements. Therefore, the rules relating to dealers are no 
longer necessary. 
AUTH: 15·70·104, MCA; IMP: 15-70-323, MCA 

Rule 18.10.405, which can be found on page 16·1280 of the 
Administrative Rules of Montana, is proposed to be repealed 
because moving the point of taxation to the distributor level 
eliminated the special fuel dealers licensing and reporting 
requirements. Therefore, the rules relating to dealers are no 
longer necessary. 
AUTH: 15-70·104, MCA; IMP: 15·70·325, MCA 

Rule 18.10.408, which can be found on page 18-1281 of the 
Administrative Rules of Montana, is proposed to be repealed 
because moving the point of taxation to the distributor level 
eliminated the special fuel dealers licensing and reporting 
requirements. Therefore, the rules relating to dealers are no 
longer necessary. 
AUTH: 15-70-104, MCA; IMP: 15·70·304, MCA 

Rule 18.10.501, which can be found on page 18·1301 of the 
Administrative Rules of Montana, is proposed to be repealed 
because HB 311 of the 1997 legislative session repealed sections 
15·70·101 through 15·71·105 and 15·71·110, MCA, effective 
December 31, 1997. 
AUTH: 15·1·201, MCA; IMP: 15·71-101, MCA 

Rule 18.10.502, which can be found on page 16·1301 of the 
Administrative Rules of Montana, is proposed to be repealed 
because HB 311 of t~e 1997 legislative session repealed sections 
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15-70-101 through 15-71-105 and 15-71-110, MCA, effective 
December 31, 1997. 
AUTH: 15-70-104, MCA; IMP: 15-71-101 and 15-70-322, MCA 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to William G. 
Salisbury, Administration Division, Montana Department of 
Transportation, P.O. Box 201001, Helena, MT 59620-1001, and must 
be received no later than 5 p.m. on November 25, 1998. 

6. Timothy W. Reardon has been designated to preside over 
and conduct the hearing. 

7. The two bill-sponsor-notice requirements of section 
2-4-302, MCA, apply and have been complied with. 

8. MDT attempts to provide accommodations for any known 
disability that may interfere with a person participating in any 
service, program or activity of the Department. Alternative 
accessible formats of this document will be provided upon 
request. For further information call {406) 444-7672 or TTY 
users can call {406)444-7696 by November 11, 1998. 

9. The Department of Transportation maintains a list of 
interested persons who wish to receive notices of the rulemaking 
actions it proposes. Persons who wish to have their name added 
to the list shall make a written request which includes the name 
and mailing address of the person to receive notices and 
specifies the subject area or areas of interest of the person 
requesting notice, including, but not limited to, rules proposed 
by the Administration Division, Aeronautics Division, Highways 
and Engineering Division, Maintenance Division, Motor Carrier 
Services Division, and Rail, Transit and Planning Division. 
Such written request may be mailed or delivered to the Montana 
Department of Transportation, Legal Services, P.O. Box 201001, 
Helena, MT 59620-1001, faxed to the office at {406)444-7206, or 
may be made by completing a request form at any rules hearing 
held by the Department. 

TRANSPORTATION 

By 
Counsel 

Certified to the Secretary of State October 13, 1998. 
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BEFORE THE DEPARTMENT OF CORRECTIONS 
STATE OF MONTANA 

In the matter of the repeal 
of ARM Title 20, Chapter 9, 
Sub-Chapter 5, and the 
adoption of new rules I 
through XXXIV pertaining to 
licensure of youth detention 
facilities 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED REPEAL AND 
ADOPTION OF NEW RULES 

1. On Thursday, November 12, 1998, at 9:00a.m., a 
public hearing will be held in the downstairs conference room 
at the Department of Corrections, 1539 11th Avenue, Helena, 
Montana, to consider the proposed repeal and adoption of rules 
pertaining to licensure of youth detention facilities. 

2. The Department of Corrections will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing or need an alternative 
accessible format of this notice. To request an accommodation, 
contact Claudia (Cj) Johnson, PO Box 201301, Helena, MT 59620-
1301; telephone (406) 444-7917; FAX (406) 444-4920, no later 
than 4:00p.m. on November 6, 1998, to advise of the nature of 
the accommodation you need. 

3. The rules proposed for repeal are: ARM 20.9.501, 
20.9.503, 20.9.506, 20.9.510, 20.9.513, 20.9.515, 20.9.518, 
20.9.520, 20.9.524, 20.9.526, 20.9.528, 20.9.533, 20.9.535, 
20.9.538, 20.9.541, 20.9.545, 20.9.547, 20.9.550, 20.9.555, 
20.9.558, 20.9.561, 20.9.566, 20.9.569, 20.9.572, 20.9.575, 
and 20.9.578 (authority 41-5-1802, MCA, and implementing 
41-5-1801, MCA). The text of these rules are located at pages 
20-147 through 20-147.31, Administrative Rules of Montana. 

4. The new rules proposed for adoption provide as 
follows: 

RULE I PURPOSE (1) These rules establish the licensing 
requirements and procedures for youth detention facilities and 
short·term detention facilities. Except where specifically 
noted, these rules apply to both types of facilities. 

AUTH: 41-5-1802, MCA IMP: 41~5-1801, MCA 

RULE II QEFINlTIQNS The following definitions apply to 
all youth detention facility licensing rules: 

(1) "Administrative segregation" means a method of 
housing and managing youth whose continued presence in the 
general population poses a serious threat to life, property, 
self, staff, or other youth. 

(2) "Collocated facility" means a youth facility 
located in the same building as an adult jail or lockup, or is 
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part of a related complex of buildings located on the same 
grounds as an adult jail or lockup. A complex of buildings is 
considered related when it shares physical features such as 
walls, fences, or services beyond mechanical services 
(heating, air conditioning, water and sewer), or is part of a 
related complex of buildings located on the same grounds as an 
adult jail or lockup. 

(3) "Contraband" means any item possessed by a confined 
youth or found within the facility that is illegal by law or 
expressly prohibited by those legally charged with the 
administration and operation of the facility or program. 

(4) "Delinquent youth" means a youth as defined by 
41-5-103, MCA. 

( 5) • "Department" means the department of correct ions as 
provided for in 2-15-2301, MCA. 

(6) "Detention" means placement by law of a youth in a 
detention facility. 

(7) "Detention facility" means a facility as defined by 
41-5-103, MCA. 

(8) "Disciplinary detention" means a sanction which may 
be used when a youth commits a serious rule violation as 
defined by facility policy. 

(9) "Facility" means youth detention facility or short-
term detention facility. 

(10) "Inflammatory agent" means a substance like 
oleoresin capsicum (OC), commonly called pepper spray, which 
is derived from the cayenne pepper plant and classified as an 
inflammatory agent that affects the mucous membranes and the 
upper respiratory system. 

(11) "Licensing specialist" means the person designated 
by the department to perform licensing inspections, and to 
ensure that detention facilities comply with these rules. 

(12) "Mechanical restraint" means handcuffs, belly 
chains, shackles or leg irons. 

(13) "Parent" means the natural or adoptive parent but 
does not include a person whose parental rights have been 
judicially terminated, nor does it include a putative father. 

( 14) "Passive physical restraint" means the least amount 
of direct physical contact required by a staff member using 
approved methods of making such physical contact to restrain a 
youth from harming self or others. 

(15) "Privileged correspondence" is correspondence 
between a youth and the youth's attorney, courts, government 
officials, facility director or probation/parole officers. 

(16) "Secure observation" means placement of a youth in 
an assigned room for observation for the initial 24 hours of 
detention. 

(17) "Serious incident" means: (a) a suicide attempt; (b) 
an allegation of abuse or neglect; (c) use of excessive force 
by staff; (d) sexual assault by another youth or staff; (e) 
injury to a youth, staff or visitor which requires 
hospitalization; or (f) the death of a youth, staff or visitor. 

(18) "Short-term detention" means a facility as defined 
by 41-5-103, MCA. 
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(19) "Unencumbered space" means a measurement of square 
footage in a room or area obtained by multiplying the length 
and width of the cell/room and subtracting from that figure 
the total number of square feet encumbered by beds, plumbing 
fixtures, desks, lockers, and other fixed equipment. 

(20) "Youth" means any person under the age of 18 years, 
without regard to gender or emancipation. 

(21) "Youth in need of intervention" means a youth as 
defined in 41-5-103, MCA. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RUI.E III FACILITY I,ICENSE (1) Each youth detention 
facility operating within the state of Montana must be 
licensed by the department. The facility's current you~h 
detention license must be publicly displayed at the facility. 

(2) The department shall issue a one-year youth 
detention facility license to any state or private facility 
which meets the requirements established by these rules, as 
determined by the department after a licensing study. 

(a) The department shall renew the license annually on 
the expiration date of the previous year's license if the 
facility: 

(i) makes written application for renewal at least 30 
days prior to the expiration date of its current license; and 

(ii) continues to meet the licensing requirements 
established by these rules, as determined by the department 
after a relicensing study. 

(b) If a facility makes timely application for renewal 
of a license, but the department fails to complete the 
relicensing study before the expiration date of the previous 
year's license, the previous year's license will continue in 
effect for the time necessary for the department to complete 
the relicensing study. 

(3) The department may, in its discretion, issue a 
provisional license for any period up to six months to any 
license applicant which: 

(a) has met all applicable requirements for fire safety 
and health standards; and 

(b) has agreed in writing to comply fully with all 
requirements established by these rules within the time period 
covered by the provisional license. 

(4) The department may, in its discretion, renew a 
provisional license if the license applicant shows good cause 
for failure to comply fully with all of the requirements 
within the time period covered by the prior provisional 
license. The total time period covered by the initial 
provisional license and renewals may not exceed one year. 

(5) Within 30 days of receipt of a written licensing 
inspection report, the facility shall provide to the 
department a written response to the report which includes a 
plan to correct any deficiencies identified by the inspection 
and the time frame for correcting the deficiencies. 

(6) The facility may not detain more youth at one time 
than the number specified on the license except as stipulated 
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in these rules. 
AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE IV LICENSING PROCEDURES (1) Application for a 
youth detention facility license must be made on an 
application form provided by the department. 

(2) Upon receipt of an application for license or 
renewal of license, the department shall conduct a licensing 
study to determine if the applicant meets applicable licensing 
requirements established in these rules. A licensing study 
must include an on-site visit for review of incident reports, 
logs, facility personnel files, policies and procedures, other 
written rules, as well as interviews with detained youth and 
staff members. 

(3) If the department determines that an application or 
accompanying information is incomplete or erroneous, it will 
notify the applicant, in writing, of the specific deficiencies 
or errors, and the applicant shall submit the required or 
corrected information within 30 days of receipt of the written 
notice. The department may not issue a license or renew a 
license until it receives all required or corrected 
information. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE V LICENSE REVOCATION AND PENIAL (1) The 
department, after written notice to the applicant or licensee, 
may deny, suspend, restrict, revoke or reduce to provisional 
status a license upon finding that the facility: 

(a) is not in compliance with fire safety requirements; 
(b) is not in substantial compliance with any other 

licensing requirements established by these rules; 
(c) has made any misrepresentations to the department, 

either negligent or intentional, regarding any aspect of its 
operations or facility; 

(d) has failed to take corrective action when a staff 
member has been found guilty of a criminal offense; 

(e) has failed to report an incident of abuse or 
neglect within the facility to the county attorney, the 
department of corrections and the department of public health 
and human services as required by 41-3-201, MCA; or 

(f) has failed to comply with its plan to correct areas 
of noncompliance identified by an inspection as required in 
[Rule IV]. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE VI HEARING (1) Any applicant or licensee who is 
dissatisfied because of the department's action refusing to 
grant a license, restricting, suspending a license, reducing 
to provisional license or revoking a license may request a 
hearing as provided in 2-4-601, MCA. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE VII CONFIDENTIALITY OF RECORDS AND INFORMATION 
(1) All records maintained by a facility and all 

MAR Notice No. 20-7-17 20-10/22/98 



-2817-

personal information made available to a facility pertaining 
to an individual youth must be kept confidential and may be 
released only to the following: 

(a) Those parties entitled to access to records in 
accordance with 41-5-215, MCA; and 

(b) The licensing specialist for purposes of licensing 
only. The licensing specialist shall keep confidential any 
information identifiable to a particular youth. 

(2) In addition to the requirements of (1) of this 
rule, facility record keeping must meet any additional state 
or federal recorda requirements, and facility policy must 
provide: 

(a) an orderly system of recording, managing and 
maintaining youth records; 

(b) that all recorda are marked confidential and kept 
in locked files to safeguard against unauthorized or improper 
use or disclosure; and 

(c) for an admittance form as detailed in [Rule XIX] . 
AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RQLE VIII REPORTS (1) The facility shall submit to the 
department, upon ita request, any reports required by federal 
or state law or regulation. 

(2) The facility shall report any of the following 
changes to the department prior to the effective date of the 
change: 

(a) a change of director; 
(b) a change in location; 
(c) a change in the name of the agency, program or 

facility; or 
(d) a significant change in the orga~ization, 

administration, purposes, programs, or serv1ces. 
(3) Staff members shall report within 24 hours any 

incidents of known or suspected child abuse or neglect to the 
local and state offices of the department of public health and 
human services, to the department of corrections, and to the 
county attorney in the county where the facility is located. 

(a) Each facility shall require each staff member to 
read and sign a statement which outlines the state law on 
child abuse and neglect and the staff member's responsibility 
to report all incidents of child abuse or neglect according to 
state law. 

(b) Each facility shall cooperate fully in the 
investigation of any incident of suspected child abuse or 
neglect. 

(c) Each facility shall have written procedures for 
handling any incident of suspected child abuse including: 

(i) a procedure for ensuring that the staff member 
involved does not have contact with the youth involved until 
the investigation is completed; and 

(ii) a procedure for disciplining any staff member 
involved in an incident of child abuse. 

(d) At the discretion of the department and for 
protection of youth in detention, the department may request 
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that the staff member alleged to have committed sexual or 
physical abuse be moved immediately upon receipt of the 
allegation to a position where that person does not have 
contact with youth. 

(4) Any serious incident involving a youth must be 
reported within the next working day to the parent, the 
juvenile probation officer and the licensing specialist. 

(a) The facility shall complete a written incident 
report concerning any serious incident involving a youth. The 
report must include the date and time of the incident, the 
youth involved, the nature of the incident, description of the 
incident, and the circumstances surrounding it. 

(b) A copy of the report must be filed at the facility, 
and a copy must be sent to the licensing specialist. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE IX ESCAPES (1) Escapes must be reported 
immediately to the law enforcement and to the youth's 
probation officer. 

(2) Disasters or emergencies which require closure of 
the facility must be reported to the licensing specialist 
within the next working day. 

(3) The facility shall implement a means of recording 
the daily population of youth in the facility. The means of 
such recording must be set out in written policy. The policy 
must ensure compliance with the requirement that the 
population of youth be recorded daily. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE X ADMINISTRATION (1) Each facility shall be 
purchased, leased, or otherwise provided for by one or more 
counties. 

(a) The facility shall ensure that the county 
commissioners provide for inspection of the facility annually. 
Inspection must include but is not limited to health, fire 
safety, security, rehabilitation programs, recreation, 
treatment of youth and personnel training. 

(2) The facility must not be used for the confinement 
of youth in need of care, persons who have attained the age of 
18, or youth who have been criminally adjudicated. If a youth 
turns 18 years of age while in the facility, the youth may no 
longer be held in the youth detention facility. 

(3) The facility must have written policies and 
procedures which describe the purpose, programs and services 
offered by the facility. Such written policies and procedures 
must include: (a) admissions, including the requirement that 
the facility only admit youth considered appropriate as 
•appropriate" is defined in such policy; (b) medical care; (c) 
emergencies; (d) discipline; (e) recreation; (f) food; (g) 
clothing; (h) visiting; (i) transportation; (j) mail; (k) 
religious services; (1) grievances; (m) discharge; (n) access 
by media; (o) fiscal management; (p) an organizational chart; 
and (q) personnel consistent with these rules. 

(4) The facility must have written pe~sonnel policies 
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and procedures which govern: (a) job qualifications, 
descriptions and responsibilities; (b) employee grievance 
procedure; (c) employee evaluations; (d) record keeping; (e) 
leave; (f) work hours; (g) salary; (h) disciplinary procedures; 
(i) staff training; (j) equal opportunity employment 
provisions; (k) retirement; and (1) resignation and 
termination. 

(5) All policies and procedures must be explained to 
each new staff person prior to the person having direct 
contact with youth in the facility. A copy of all policies and 
procedures must be made available to each employee at the time 
of employment and be continually available thereafter. The 
policies and procedures must be developed in consultation with 
employees, and may include other persons deemed relevant by 
the facility director. 

(6) The facility shall maintain a current and accurate 
record for each employee. The record must include: (a) quali
fications; (b) background investigation report; (c) references, 
dates and terms of employment; (d) orientation and training 
record; and (e) written disciplinary actions which involve 
abuse, neglect, safety, security or constitutional issues. 

(7) The facility shall investigate the personal and 
employment references of each staff prior to hiring. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XI FISCAL MANAQEMENT (1) The facility or county 
commissioners must have written procedures which govern fiscal 
management consistent with accepted accounting practices. 

(2) All financial records must be retained for three 
years and subject to audit in accordance with accepted 
auditing procedures. 

(3) The facility shall show proof of institutional 
insurance coverage, including at a minimum fire, public 
liability, worker's compensation, and civil liability for 
employees. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XII MANAGEMENT. STAFF AND TRAINING (1) Each 
facility must have a director or program manager to whom all 
employees or units are responsible and who has responsibility 
and accountability for the day-to-day operations of the 
facility. 

(a) The director must have the following 
qualifications: 

(i) a bachelor's degree supplemented with experience in 
an area relating to professional child care or appropriate 
graduate education, or an equivalent combination of education 
and experience; 

(ii) a thorough understanding of the purposes and 
programs of youth detention facilities in general; 

(iii) general leadership, administrative, and management 
ability, including the ability to supervise youth care 
personnel; and 

(iv) have or attain within three months of beginning 
employment a thorough working knowledge of the Youth Court Act 
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and related laws of Montana regarding law enforcement, 
apprehension and detention of youth, and the youths' rights 
under the law. 

(2) Each short-term detention facility must have an 
identified program manager to whom all employees are 
responsible and who has responsibility and accountability for 
the day-to-day operations of the facility. 

(a) The program manager must have the following 
qualifications: 

(i) a bachelor's degree or at least three years' 
experience in a' supervisory posit ion involving human services 
responsibility; 

(ii) a thorough understanding of the purposes of the 
facility; and 

(iii) general leadership, administrative, and management 
ability. 

(3) The facility shall employ, train and supervise an 
adequate number of staff in order to provide continuous awake 
supervision of youth and at least one immediately available 
staff member of the same gender as the youth. 

(a) The minimum ratio of staff on duty to numbers of 
youth must be: 

(i) 1:8 from 7:00a.m. to 11:00 p.m. with a minimum of 
two staff; and 

(ii) 1:12 from 11:00 p.m. to 7:00a.m. An additional 
designated staff person must be available onsite for backup at 
all times. 

(b) No staff member or other person having direct 
contact with the youth in the facility shall conduct 
themselves in a manner which poses any potential threat to the 
health, safety or well-being of the youth in detention. 

(4) All youth care facility staff must meet the 
following general qualifications on their first day of 
employment: 

(a) post secondary degree or extensive/relevant 
experience working with youth; 

(b) be at least lB years of age; 
(c) have successfully passed background checks by both 

law enforcement and the child protective services division of 
the department of public health and human services; 

(d) be physically, mentally and emotionally competent 
to care for youth; 

(e) understand the purpose of the youth detention 
facility and be willing to carry out its policies and 
programs; and 

(f) be certified in cardiopulmonary resuscitation 
(CPR). 

(5) Written policy, procedure, and practice must 
provide that: 

(a) each new employee receive 40 hours of orientation 
training before undertaking assignments; 

(b) each new juvenile detention officer in the first 
year of employment complete 120 hours of training as defined 
by American correctional association (ACA) standards (1-SJD-
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lD-05), and applicable Montana law; 
(c) each employee receive 20 hours of in-service 

training each year thereafter; and 
(d) CPR training be accomplished annually by each youth 

care staff member in addition to the required 20 hours of 
annual training. 

(6) Orientation training must include, at a minimum, the 
following: (a) orientation to the purpose, goals, policies and 
procedures of the facility; (b) working conditions and 
regulations; (c) employees' rights and responsibilities; (d) 
emergency response procedures; (e) suicide risk and 
assessment; (f) first aid; (g) overview of juvenile justice 
system; (h) youth rights; (i) training in passive physical 
restraint; (j) communicable diseases and blood borne pathogens 
and (k) the provisions of the Montana Youth Court Act. 

(7) All training must be documented in each staff 
member's personnel file. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XIII ENYIRONH&NT (1) The facility shall provide an 
adequate and potable supply of water. The facility shall: 

(a) connect to a public water supply system approved by 
the department of environmental quality; or 

(b) for a facility utilizing a nonpublic water system, 
the department hereby adopts and incorporates by reference the 
following circulars setting forth relevant water quality 
standards prepared by and available from the Department of 
Environmental Quality, 1520 E. Sixth Avenue, Helena, MT 59620: 

(i) circular #11 for springs; 
(ii) circular WQB 3 - Montana department of 

environmental quality standards for small water systems (1992 
edition); and 

(iii) circular #17 for cisterns. 
(c) If a nonpublic water supply is used, the facility 

shall submit a water sample at least once a quarter (January 1 
- March 31, April 1 - June 30, July 1 - September 30, and 
October 1 - December 31) to a laboratory licensed by the 
department of public health and human services for a coliform 
bacteria test of the system and a nitrate test of the system 
at least once every three years. Bacteriological testing of a 
water supply must be in accordance with ARM 17.38.215. 

(i) Sampling results must be kept at the facility and a 
copy of the results provided to the department and the local 
department of public health and human services. 

(ii) Sampling result records must be reta1ned for a 
minimum of three years. 

(d) The water system is determined to have failed and 
to require replacement, repair, or disinfection when the water 
supply becomes unsafe (exceeds maximum contaminant levels as 
specified in ARM 17.38.201 through 17.38.207) or inadequate 
(less than 20 psi measured at the extremity of the 
distribution line during peak usage) . 

(e) Extension, alteration, repair, and replacement of a 
water supply system, or development of a new water supply 
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system must be in accordance with ARM 17.36.301 through 
17.36.305, and if the system is a public water supply system, 
ARM 17.38.101 through 17.38.105. 

(f) Plumbing must be installed and maintained in a 
manner which prevents cross connections between the potable 
water supply and any non-potable or questionable water supply 
or any source of pollution through which the potable water 
supply might become contamin~ted. The potable water system 
must be installed to preclude the possibility of backflow. A 
hose shall not be attached to a faucet unless a backflow 
prevention device is installed. 

(g) The department hereby adopts and incorporates by 
reference ARM 17.38.101 through 17.38.105, 
which describe water system review requirements for public 
water supply systems, ARM 17.36.301 through 17.36.305, which 
describe water system review requirements for subdivisions; 
ARM 17.38.201 through 17.38.207, which set maximum contaminant 
levels, and ARM 17.38.214, which describes bacteriological 
water sample testing requirements. Copies of the above
mentioned rules may be obtained from the Department of 
Environmental Quality, PO Box 200901, Helena, MT 59620-0901. 

(2) An adequate and safe sewage system must be provided 
for conveying, treating, and disposing of all sewage. 
Immediate measures must be taken to alleviate health and 
sanitation hazards caused by sewage at the youth detention 
facility. To ensure sewage is safely disposed of, the facility 
shall either: 

(a) connect to a public sewer approved by the 
department of environmental quality; or 

(b) if a nonpublic system is utilized, the department 
hereby ~dopts and incorporates by reference the following 
circulars which set forth standards for sewage disposal. 
Copies of the circulars may be obtained from the Department of 
Environmental Quality at the above address. 

(i) circular WQB 4 - Montana department of 
environmental quality standards for multi-family sewage 
systems and public subsurface sewage treatment systems (1992 
edition); and 

(ii) circular WQB 5 - Montana department of 
environmental quality minimum design standards for on-site 
alternative sewage treatment and disposal systems (1992 
edition) . 

(c) The sewage system must be repaired or replaced 
whenever: 

(i) it fails to accept, treat, or dispose of sewage as 
designed; 

(ii) seepage of effluent from or pending of effluent on 
or around the system occurs; 

(iii) contamination of a potable water supply or state 
waters is traced to the system; or 

(iv) a mechanical failure occurs, including electrical 
outage, or collapse or breakage of a septic tank, lead line, 
or drainfield line. 

(d) Extension, alteration, replacement, or new 
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development of any sewage system must be in accordance with 
ARM 17.36.301 through 17.36.305 and, if the system is a public 
sewage system, ARM 17.38.101 through 17.38.105. 

(e) Liquid wastes from sinks, showers, toilets, or 
baths are not allowed to accumulate on the ground surface. 
Such waste must be discharged into the sewage system serving 
the youth detention facility or into an alternate system 
approved by the department of environmental quality or the 
local health authority. 

(f) The department hereby adopts and incorporates by 
reference ARM 17.36.301 through 17.36.305 
setting standards for sewage treatment and disposal systems, 
and ARM 17.38.101 through 17.38.105, setting requirements for 
public water and sewer plans and cross connections. Copies of 
the above rules may be obtained from the Department of 
Environmental Quality, PO Box 200901, Helena, MT 59620-0901. 

(3) The facility shall: 
(a) store all solid waste in containers which have lids 

and are corrosion-resistant, flytight, watertight, and rodent
proof; 

(b) clean all solid waste containers frequently; and 
(c) transport or utilize a private or municipal hauler 

to transport the solid waste at least weekly to a landfill 
site approved by the department of environmental quality or a 
local solid waste district in a covered vehicle or covered 
containers. 

(4) Bathtubs, showers, lavatories, urinals, toilet 
bowls, toilet seats, and floor areas must be cleaned 
thoroughly with an approved disinfectant or sanitizing agent 
daily. 

(5) Other areas must be cleaned on a regular basis. All 
furnishings, fixtures, floors, walls, and ceilings must be 
clean and in good repair. 

(6) There must be hot and cold water available in the 
facility. Handsinks and bathing facilities must be provided 
with water at a temperature of at least 100°F and not more 
than 120"F. Youth should be encouraged to shower or bathe at 
least three times per week. 

(7) Laundries operated in conjunction with, or utilized 
by the youth detention facility must be provided with a 
mechanical washer and hot air tumble dryer and a hot water 
supply system capable of supplying water at a temperature of 
130°F to the washer during all periods of use. 

(a) Sheets, pillow covers, towels and washcloths must 
be machine washed at a minimum temperature of 130°F for a 
minimum time of eight minutes and dried in a hot air tumble 
dryer or ironed to a minimum temperature of 150°F. Appropriate 
detergents and sanitizers must be used. 

(b) Separate areas for sorting and storing soiled 
laundry and folding and storing clean laundry must be 
provided. 

(c) Clean clothes and linens must be stored in a clean 
place and protected from contamination until used. 
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(d) All bedding, towels, and wash cloths provided by 
the youth detention facility must be clean and in good repair. 
Clean laundered bed sheets and pillow cases must be provided 
on each bed and must be replaced by clean, freshly laundered 
sheets and pillow cases after the departure of each youth and 
prior to occupancy by the next youth. Clean bedding and linens 
must be available to each youth at least weekly or more often, 
as necessary. 

(B) The facility and all areas used by youth must have 
an adequate ventilation and heating system and adequate 
lighting (as determined by the tasks to be performed) . 

(9) Cleaning compounds and pesticides must be stored, 
used, and disposed of in accordance with the manufacturer's 
instructions. 

(10) Facilities and premises must be kept free of 
harborage for insects, rodents, and other vermin. The facility 
shall have a plan for the control of vermin and pests which 
includes monthly inspections. If fumigations are necessary, 
they must be done by a licensed pest control professional. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XIV NUTRITION AND FOOD SAFETY (1) The facility 
must have written policy, procedure, and practice requiring 
food service staff to develop advanced, planned menus and 
substantially follow the schedule. In the planning and 
preparation of all meals, the staff shall take into 
consideration food flavor, texture, temperature, appearance, 
and palatability. 

(2) Youth must be given three well-balanced meals 
daily, as well as supplemental snacks appropriate to the 
nutritional needs of the youth. 

(3) Written policy, practice, and procedure must 
provide for special diets as prescribed by appropriate medical 
or dental personnel. Such orders must be kept on file at the 
facility. 

(4) Written policy, procedure, and practice must 
specify that the food services comply with the applicable 
sanitation and health codes as promulgated by federal, state, 
and local authorities. 

(5) Written policy, procedure, and practice must 
provide for adequate health protection for all youth and staff 
in the facility and youth and other persons working in food 
service, including the following: 

(a) Where required by the laws and/or regulations 
applicable to food service employees in the community where 
the facility is located, all personnel involved in the 
preparation of food shall receive a preassignment medical 
examination and periodic reexaminations to ensure freedom from 
diarrhea, skin infections, and other illness transmissible by 
food or utensils; 

(b) When the facility's food services are provided by 
an outside agency or individual, the facility must have 
written verification that the outside provider is in 
compliance with state and local regulations regarding food 
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service; 
(c) All food handlers shall wash their hands with warm 

water and soap before handling food upon reporting to duty and 
after using toilet facilities; 

(d) Youth and other persons working in food service 
must be monitored each day for health and cleanliness by the 
director of food services or designee; and 

(e) Use of home canned products is prohibited. 
(6) Copies of menus as served must be kept on file for 

at least three months and be available for inspection. 
(7) Menus and records of meals served must be reviewed 

at least annually by a dietician or nutritionist to verify 
that the meals provide nutrition adequate for youth between 
the ages of 10 and 18. The facility shall maintain 
documentation of the dietitian's or nutritionist's review and 
verification. Subsequent menus must be promptly revised to 
eliminate any deficiencies noted. 

(B) Food service equipment, facilities, practices, and 
procedures must meet the requirements of ARM Title 16, chapter 
10, subchapter 2, Food Service Establishments. 

(9) The department of public health and human services 
may allow a deviation from (4) above after the youth detention 
facility submits to the department: · 

(a) a written application that demonstrates to the 
department that the deviation requested does not have the 
potential to cause adverse public health effects; and 

(b) a written plan that describes management practices 
or procedures that will assure food safety related to the 
deviation request. 

(101 If the youth detention facility food service is 
provided by a contractor, then the contractor· shall provide 
proof it has a current food establishment license issued by 
the department of public health and human services. 

(11) The department hereby adopts and incorporates by 
reference ARM Title 16, chapter 10, 
subchapter 2 which sets forth the requirements for food 
service establishments. Copies of the above rules may be 
obtained from the Food and Consumer Safety Section, Department 
of Public Health and Human Services, PO Box 202951, Helena, MT 
59620-2951. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

EULE XV PHYSICAL PLANT (1) A facility shall comply with 
the following structural requirements: 

(a) All rooms and hallways must have adequate lighting; 
(b) Adequate space must be provided for all phases of 

daily living, including recreation, privacy, group activities 
and visits; 

(c) Detention facilities must have indoor areas of at 
least 40 square feet of floor space per youth for quiet, 
reading, study, relaxing, and recreation. Halls, kitchens, and 
any rooms not used by youth may not be included in the minimum 
space requirement; and 

(d) In detention facilities constructed or remodeled 
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after the adoption of these rules, sleeping areas must contain 
at least 35 square feet of unencumbered space per youth. 
Facilities in operation prior to the adoption of these rules 
must contain at least 30 square feet of floor space per youth. 

(2) Collocated facilities, where a youth facility is 
collocated with an adult facility, shall provide for sight and 
sound separation of youth and adult detainees. In addition: 

(a) Collocated facilities shall ensure that written 
operational plans, policies and procedures are in place to 
ensure that no contact between youth and adult detainees 
occurs; 

(b) Recreational and admission areas used for both 
adult and youth must be closely regulated by time phasing to 
prevent contact between adult and youth; 

(c) Sleeping and living areas may not be shared by 
adult and youth under any circumstances; 

(d) Only staff providing specialized services such as 
cooks, maintenance staff, medical professionals and 
bookkeepers, whose infrequent contact with detainees occurs 
under conditions of separation of youth and adult detainees, 
may serve both populations; and 

(e) The day-to-day management and functions of youth 
detention facilities must be vested in separate staff who, 
where they serve both youth and adult populations, are trained 
to serve youth. Except for emergency circumstances, staff 
whose duties include in whole or in part the provision of 
direct care to youth may not be used to serve the adult jail 
at the same time or during the same tour of duty that they 
serve in the juvenile detention facility. 

AUTH: 41-5-1602, MCA IMP: 41·5·1601, MCA 

RULE XYI FIRE SAFETY (1) The facility shall conform to 
applicable federal, state, and/or local fire safety codes. 
Compliance must be documented by the authority having 
jurisdiction. A fire alarm and automatic detection system are 
required and must be approved by the authority having 
jurisdiction. 

(2) Written policy, procedure, and practice must 
specify the facility's fire prevention regulations and 
practices. These must include but are not limited to the 
following: 

(a) provision for an adequate fire protection service; 
(b) a system of fire inspection and testing of 

equipment at least quarterly or at intervals approved by the 
authority having jurisdiction, following the procedures stated 
for variances, exception, or equivalencies; 

(c) an annual inspection by local or state officials or 
other qualified person; and 

(d) availability of fire protection equipment at 
appropriate locations throughout the facility. 

(3) Written policy, procedure, and practice must 
provide for a comprehensive and thorough monthly inspection of 
the facility by a qualified fire and safety officer for 
compliance with safety and fire prevention standards. There 

MAR Notice No. 20-7-17 20-10/22/98 



-2827-

must be a weekly fire and safety inspection of the facility by 
a qualified staff member. This policy and procedure must be 
reviewed annually and updated as needed. 

(4) The facility must have documentation showing that 
specification for the selection and purchase of facility 
furnishings indicate the fire safety performance requirements 
of the materials selected. 

(5) Facilities must be designated and maintained as 
smoke-free buildings. Special containers must be provided for 
flammable liquids, for rags used with flammable liquids, and 
for other combustible refuse. All receptacles and containers 
must be emptied and cleaned daily. 

(6) The facility must have written policy, procedure, 
and practice governing the control and use of all flammable, 
toxic, and caustic materials. 

(7) The facility must have a written evacuation plan 
prepared in the event of fire or major emergency that is 
certified by an independent, outside inspector trained in the 
application of appropriate codes. The plan must be reviewed 
annually, updated as needed, and reissued to the local fire 
jurisdiction. The plan must include the following: 

(a) location of building/room floor plan; 
(b) use of exit signs and directional arrows for 

traffic flow; 
(c) location of publicly posted plan; 
(d) monthly drills in al~ occupied locations of the 

facility; and 
(e) staff drills when evacuation of dangerous residents 

is not permitted. 
(8) All facility personnel must be trained in the 

implementation of written emergency plans. Work stoppage and 
riot/disturbance plans may be communicated only to appropriate 
supervisory or other personnel directly involved in the 
implementation of those plans. 

(9) Written .policy, procedure, and practice must 
specify the means for the immediate release of youth from 
locked areas in case of emergency and provide for a backup 
system. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RU!•E XVII SAFETY AND SECURITY (1) Each youth must be 
physically observed every 15 minutes. A method for documenting 
these checks must be in place. 

(2) A youth giving indications of self destructive 
tendencies or exhibiting behavior suggesting possible medical 
problems must be monitored more regularly. 

(3) The facility· must have written policies and 
procedures for security and control which are in accordance 
with recognized ACA standards. These must include: 

(a) searches of residents, their rooms or property; 
(b) control of contraband; 
(c) population counts; 
(d) key, tool, utensil and cutlery control; 
(e) visitation; 
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(f) emergency procedures; 
(g) staffing; and 
(h) locking of doors. 
(4) Staff members shall control security measures, and 

must not permit youth to assist with these security measures. 
(5) Procedures must provide for regular and frequent 

inspections and maintenance of all security devices, locks, 
and doors to ensure their proper working order and to detect 
escape efforts. Any damaged or nonfunctioning security 
equipment must be promptly repaired. 

(6) All living and sleeping areas must be kept free of 
bars, grates, hooks or any other physical features which may 
reasonably be expected to present a suicide risk to youth. 

(7) Procedures must provide that, except in emergency 
situations, weapons including those of law enforcement 
personnel, are not permitted beyond a designated area to which 
detained youth have no access. 

(B) Every facility shall implement policies and 
procedures for tool control, confidentiality requirements, and 
limitations on youth interactions whenever maintenance workers 
or other nonstaff members are admitted to the facility. 

(9) Facility procedures must provide for reporting 
escapes or runaways. 

(10) Procedures must provide for a plan to be followed 
in emergency situations (e.g., fire, disturbance, taking of 
hostages, and natural disasters) which must be made available 
to all personnel. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XVIII SEARCHES (1) All policies and procedures on 
searches must, at a minimum, follow ACA standards. 

(2) Although control of weapons and contraband is 
essential to the order and security of the detention facility, 
indiscriminate searches of youth are prohibited. Searches of a 
youth, his possession~, room, or other areas of the facility 
are permitted only when there is sufficient reason to believe 
that the security of the facility is endangered or that 
contraband is present in the facility. 

(3) A search plan must be established and made 
available to both staff and youth. The search plan must be 
reviewed at least annually and updated as needed. 

(4) Searches may be performed for the following 
reasons: 

(a) to prevent the introduction of weapons or other 
dangerous contraband into the facility; 

(b) to detect the manufacture of weapons, escape 
devices, etc., within the facility; 

(c) to discover and suppress trafficking between staff 
and youth; 

(d) 
property; 

(e) 
unnoticed 

(5) 

to check malicious waste or destruction of facility 
and 

to discover hazards to health or safety that may go 
during routine inspections. 

Searches of youth may be performed only by properly 

MAR Notice No. 20-7-17 20-10/22/98 



-2829-

trained personnel of the same gender. 
(6) Strip searches may be performed upon entry to the 

facility or when there is reason to believe that weapons or 
contraband will be found. 

(a) Strip searches are to be performed visually and in 
an area that ensures privacy. 

(b) Clothing should be searched carefully and returned 
to the youth as soon as possible. 

(7) A body cavity search must be authorized by the 
facility director or designee and will be done only when there 
is probable cause that weapons or contraband will be found. 

(a) Only trained medical staff (e.g., a doctor or 
nurse) may perform a body cavity search. 

(b) A body cavity search must be fully documented by 
medical staff. Copies of the documentation must be placed in 
the youth's file and a copy must be maintained at the 
facility. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XIX ADMISSION (1) The facility shall obtain, in 
writing, the youth's court order or consent decree for the 
detention of a youth or a consent adjustment, or a written 
authorization for the detention of the youth from a law 
enforcement officer, probation officer (or designee of such 
probation officer) , department representative enforcing a 
youth parole agreement, or other lawful authorizing 
documentation for detention of the youth under the 
requirements of the Montana Youth Court Act. 

(2) Any youth held in detention must be between the 
ages of 10 and 18 years, may not be mentally ill and may not 
be criminally adjudicated. 

(3) A youth who has been placed in detention may not be 
held longer than 24 hours, excluding weekends and legal 
holidays, unless a hearing has been held by the court to 
determine whether there is probable cause to believe the youth 
is a delinquent youth or a youth in need of intervention. 

(a) The facility shall record the specific charges, 
date, and time of probable cause hearing. 

(b) A parole youth who has been placed in detention may 
not be held longer than 72 hours, excluding weekends and legal 
holidays, unless a parole violation hearing has been held. 

(4) The facility shall develop written policy and 
procedures governing the admission and orientation, and secure 
observation of admitted youth which include the following 
requirements: 

(a) A staff member of each gender must be available or 
on call at all times to receive youth for detention; 

(b) Staff members accepting youth for detention shall 
determine that the youth is being held under proper legal 
authority, and the identity of the youth being admitted must 
be verified as soon as possible; 

(c) Intake searches of each youth must be performed to 
prevent the introduction of weapons or contraband; 

(d) The youth's personal property, if removed, must be 
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properly itemized, signed for by the youth and staff, and held 
safely. The youth must be advised that all personal belongings 
will be returned to him when he leaves, with the exception of 
illegal contraband or evidence; 

(e) Upon admission a youth may be segregated from other 
youth and placed under secure observation for a maximum of 24 
hours for the purpose of assessment and evaluation; 

(f) At a minimum the facility shall provide new youth 
the following: 

(i) a set of standard facility clothing or uniform; 
(ii) fire-retardant mattress; 
(iii) pillow and pillow case; 
(iv) two sheets, or one sheet and one mattress cover; 
(v) sufficient blankets to provide comfort under 

existing temperature conditions; and 
(vi) one clean towel. 
(g) Youth uniforms must be laundered or exchanged at 

least twice a week. The youth's own clothing must be laundered 
if needed and safely stored. 

(5) The facility shall provide youth with the following 
articles necessary for maintaining personal hygiene and 
without charge to indigent youth: 

(a) soap; 
(b) toothbrush; 
(c) toothpaste or powder; 
(d) comb; and 
(e) products for female hygiene needs. 
(6) The youth's physical and emotional condition must 

be noted and recorded, along with identifying data, under the 
facility admittance form which must be completed upon 
admission of the youth. Facility admittance forms, as a 
minimum, must also allow for the recording of the following 
information: 

(a) court case number, corrections juvenile offender 
number, juvenile probation information system (JPIS) number, 
child and adult protective services (CAPS) number and facility 
admission number; 

(b) date and time of admission; 
(c) name of youth and A.K.A. (if any); 
(d) last known address; 
(e) name of attorney (if any); 
(f) specific charges; 
(g) gender, race; 
(h) date and place of birth; 
(i) health status; 
(j) property inventory; 
(k) emergency contact number of parent or guardian; 
(1) emergency contact number of placing agency; and 
(m) a violence risk assessment. 
(7) The admitting staff member shall inquire into and 

examine the youth for any obvious injuries, medical tags. 
rashes, unusual cough or high temperature and determine, by 
questioning, if there are medical problems, including drug or 
alcohol abuse, asthma, diabetes, epilepsy, mental distress, 
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suicidal thoughts, or other conditions which require medical 
attention. 

(a) If in the judgment of the facility director or 
designee, a youth has an untreated physical or mental 
condition or disorder, or is under the influence of drugs or 
alcohol, the facility may deny admission of the youth. 

(b) Any prescription medication in the possession of a 
youth at admission must be labeled for identification and 
determination must be made at the earliest possible time 
regarding the need for its continued use by contacting the 
prescribing health care professional. A written record of the 
diagnosis, treatment, and medication prescribed must be placed 
in the youth's detention file. 

(6) Staff shall contact parents or other responsible 
persons as soon as possible following the detaining of the 
youth. Verification of such contacts or attempted contacts 
must be recorded in writing. 

(9) If a youth is hungry at admission, he must be given 
sufficient food to sustain the youth until the next regular 
meal. 

(10) After a youth has been admitted, showered, issued 
clothing and other essentials, the youth shall receive 
orientation on the policies and procedures of the facility 
prior to disciplinary action or integration with other youth 
and within 24 hours of admission. 

(a) The youth must be given a copy of the printed 
facility rules and the youth's rights. Staff shall explain or 
clarify the contents of the material, especially for youth who 
do not have adequate reading or comprehension skills. 

(b) Completion of orientation must be documented by a 
statement that is signed and dated by the youth. 

(11) A record for each youth must be established at 
admission and must be maintained throughout the period of 
detention. 

(12) Facility policy and procedure must grant all youth 
the right to make at least two local or long-distance 
telephone calls to family members, attorneys or other approved 
individuals at some time during the admission process. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XX RIGHTS OF YOUTH (1) The facility shall 
implement the following policies and procedures governing the 
rights of youth which must be in accordance with ACA 
standards, and must include: 

(a) The facility's written grievance procedure for 
youth and the youth's right to make requests or complaints to 
the facility's administration without censorship; 

(b) A provision that youth have the right to determine 
the length and style of their hair, including facial hair 
except when a valid security interest justifies otherwise; and 

(c) A provision that a youth has the right to be 
separated from the general population in so far as space and 
staffing patterns permit. 

(2) A notice containing facility rules and youth's 
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rights must be accessible to all youth. 
(3) The facility may require a detained youth to 

perform housekeeping functions such as necessary housekeeping 
in his own room and assisting with general housekeeping duties 
in the living unit except that: 

(a) Youth may not have primary responsibility for any 
phase of operation such as cooking, laundry, housekeeping, or 
maintenance work which is the duty of regular staff; 

(b) Assignments must be made in relation to the age and 
abilities of the youth; 

(c) The work may not have as its primary purpose 
monetary benefit to the facility; 

(d) Work assignments may not include areas to which 
youth do not have regular access; 

(e) Staff are responsible for the safety of youth while 
they are near equipment and machinery; and 

(f) Youth may not perform any work prohibited by state 
and federal regulations and statutes pertaining to child 
labor. 

(4) No facility may discriminate against any youth 
based on race, religion, national origin, gender, handicap, 
political belief, or sexual orientation. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXI COMMUNICATION/MAIL (1) The facility must have 
written policies and procedures governing correspondence which 
must be in accordance with ACA standards. The policies and 
procedures must include the following: 

(a) The facility may routinely screen and refuse mail 
going to or incoming from another correctional or detention 
facility unless it is from a member of the youth's immediate 
family. 

(b) The facility may refuse any incoming mail from a 
youth who was released from any facility, placement. 
correctional facility and/or program within 30 days prior to 
the date of the correspondence. 

(c) At the youth's request, the facility may provide 
postage for the mailing of a maximum of two letters per week 
for each youth. 

(d) Appropriate stationery, envelopes and a writing 
implement must be supplied. 

(e) Written policy and procedure must specify that 
youth are permitted to send sealed letters to a specified 
class of persons and organizations and privileged 
correspondence including but not limited to courts, counsel, 
officials of the confining authority, administrators of 
grievance systems and members of the releasing authority. 

(f) Youth have the right to communicate or correspond 
with persons or organizations subject only to the limitations 
necessary to maintain facility order and security. 

(g) Youths' mail, both incoming and outgoing, may be 
opened and inspected for contraband. Mail may be read, 
censored, or rejected when based on legitimate facility 
interest of order and security. The youth must be notified 
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when incoming or outgoing letters are withheld in part or in 
full. 

(h) Incoming correspondence may be opened and inspected 
for cash, checks, or money orders. Receipt of all cash, 
checks, and money orders sent to youth must be documented and 
the money retained for the youth in accordance with the 
written procedures of the facility. 

(i) Youth shall not be denied mail rights for 
disciplinary purposes. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXII VISITATION AND TELEPHONE USE (1) The facility 
shall adopt policies and procedures governing visitation in 
accordance with ACA standards including the following 
requirements: 

(a) Youth have the right to receive visits subject only 
to the limitations necessary to maintain facility order and 
security. 

(b) A facility shall permit informal communication 
between youth and visitors, including opportunity for physical 
contact. Physical contact may be restricted, on a case-by-case 
basis, if it is determined to compromise the facility's 
security. 

(c) All visitors shall register their name and 
relationship to youth. A "search notice" sign which advises 
visitors of the policy provisions regarding visitation must be 
conspicuously posted and pointed out to all visitors. 

(d) Youth must be searched after each contact visit. 
(e) The visiting area must be thoroughly searched 

before and after each visiting period. 
(f) During a visit, there must be a system for staff to 

observe youth and visitors at all times. 
(2) The facility shall adopt policies and procedures 

governing telephone use which must include the following: 
(a) The facility must be equipped with a telephone. 
(b) Emergency telephone numbers must be posted by each 

telephone. 
(c) Youth must be permitted reasonable and equitable 

access to the telephone according to the facility's policy 
which may establish hours of availability and time limits. 

(d) Youth must have access to telephone contact with 
their attorneys at reasonable times at facility expense. These 
telephone calls must be confidential. 

(e) Youth must have access to a telephone for calls 
made upon admission as provided in [Rule XIX] and for other 
approved calls. 

AUTH: 41-5-1602, MCA IMP: 41-5-1601, MCA 

RULE XXIII HEALTH CARE (1) Written policy, procedure, 
and practice must provide that the facility has a designated 
health authority with responsibility for health care pursuant 
to a written agreement, contract, or job description. 

(a) The health authority may be a physician, physician 
assistant, health administrator, or health agency. When the 
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authority is other than a physician, final medical judgments 
must rest with a single designated physician. 

(b) The health authority shall meet at least quarterly 
with the facility director. 

(2) Written policy, procedure, and practice must 
provide that treatment by health care personnel other than a 
physician, dentist, psychologist, optometrist, podiatrist, or 
other independent provider is performed pursuant to or ordered 
by personnel authorized by law to give such orders. Nurse 
practitioners and physician's assistants may practice within 
the limits of applicable laws and regulations. 

(3) Written policy, procedure, and practice must 
provide for the proper management of pharmaceuticals and 
address the following subjects: 

(a) prescription practices; 
(b) procedures for medication receipt, storage, 

dispensing, and administration or distribution; 
(c) maximum security storage and periodic inventory of 

all controlled substances, syringes, and needles; 
(dl dispensing of medicine in conformance with 

appropriate federal and state laws; 
(e) administration of medication must be by licensed 

personnel only; otherwise, the system of self-administration 
must be utilized. Training pursuant to ARM 8.32.1704, 
8.32.1705, 8.32.1706 and 8.32.1708 must be provided to staff 
for supervised self administration to be used; and 

(f) accountability for administering nr distributing 
medications in a timely manner and according to physician's 
orders. 

(4) Written policy, procedure, and practice must 
require medical, dental, and mental health screening to be 
performed by health-trained or qualified health care personnel 
on all youth on arrival at the facility. All findings must be 
recorded on a form approved by the health authority and placed 
in the youth's file. The screening form must include at least 
the following: 

(a) Inquiry into: 
(i) current illness and health problems, including 

sexually transmitted diseases and other infectious diseases; 
(ii) dental problems; 
(iii) mental health problems including suicidal thoughts; 
(iv) use of alcohol and other drugs, including types of 

drugs used, mode of use, amounts used, frequency of use, date 
or. time of last use, and a history of problems that may have 
occurred after ceasing use (e.g., convulsions); 

(v) past and present treatment or hospitalization for 
mental disturbance or suicide attempts; and 

(vi) other health problems designated by the responsible 
physician. 

(b) Observation of: 
(i) behavior, which includes state of consciousness, 

mental status, appearance, conduct, tremor, and sweating; 
(ii) body deformities, ease of movement, etc.; and 
(iii) condition of skin, including trauma markings, 
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bruises, lesions, jaundice, rashes and infestation, and needle 
marks or other indications of drug abuse. 

(c) Medical disposition of youth: 
(i) general population; 
(ii) general population with appropriate referral to 

health care service; or 
(iii) referral to appropriate health care service for 

emergency treatment. 
(5) Written policy, procedure, and practice must 

provide for 24-hour emergency medical, dental and mental 
health care availability as outlined in a written plan that 
includes arrangements for the following: 

(a) on-site emergency first aid and crisis 
intervention; 

(b) emergency evacuation of the youth from the 
facility; 

(c) use of an emergency medical vehicle; 
(d) use of hospital emergency rooms or other 

appropriate health facilities; 
(e) emergency o~-call physician, dentist, and mental 

health professional services when the emergency health 
facility is not located in a nearby community; and 

(f) security procedures providing for the immediate 
transfer of youth, when appropriate. 

(6) Written policy, procedure, and practice must 
provide that direct care staff and other personnel are trained 
to respond to a health-related emergency within a five-minute 
response time. A training program must be established by the 
facility director under the supervision of and in cooperation 
with the responsible health authority. The plan must include 
the following: 

(a) recognition of signs and symptoms and knowledge of 
action required in potential emergency situations; 

(b) administration of first aid and CPR; 
(c) methods of obtaining emergency assistance; 
(d) signs and symptoms of mental illness, retardation, 

and chemical dependency; and 
(e) procedures for patient transfers to appropriate 

medical facilities or health care providers. 
(7) There must be a written suicide prevention and 

intervention program that is reviewed and approved by a 
qualified medical or mental health professional. 

(a) The program must include specific procedures for 
intake/admission screening, identification, and supervision of 
youth identified as potentially suicidal. 

(b) All staff with responsibility for youth supervision 
must be trained in the implementation of the program. 

(8) Written policy must prohibit the use of youth for 
medical, pharmaceutical, or cosmetic experiments. Policy may 
not preclude individual treatment of a youth based on his/her 
need for a specific medical procedure that is not generally 
available. 

(9) Written policy and procedures must require that 
information about access to health care services be 
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communicated both orally and in writing to youth upon arrival 
at the facility. 

(10) Written policy and defined procedures require that 
sick call be conducted by a physician or other qualified 
health personnel and be available to each youth according to 
the following schedule: 

(a) In small facilities of fewer than 25 youth, sick 
call is held once per week, at a minimum; and 

(b) In medium-sized facilities of from 25 to 100 youth, 
sick call is held at least three days per week. 

(11) If a youth's custody status precludes attendance at 
sick call, arrangements must be made to provide sick call 
services at the place of the youth's detention. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXIV SERVICES AND PROGRAMS (1) This rule applies 
to provision of services to all youth who remain in detention 
beyond 10 days. 

(2) A range of resources should be provided to meet the 
needs of youth, including individual and family counseling and 
community services. 

(a) Youth should be afforded access to mental health 
counseling and crisis intervention services in accordance with 
their needs. 

(b) Psychiatric, psychological, medical and other 
diagnostic services, as determined by the youth court, must be 
available to every youth either provided directly by the 
facility or by contracting with another county or agency which 
provides such services. 

(c) Other professional services should be provided as 
needed. 

(3) The facility must have a recreational program. 
(a) There must be opportunities for exercise and 

leisure time activity. All youth must be permitted and 
encouraged to participate in recreation. 

(b) No youth may be required or forced to participate 
in recreational activities. 

(c) Exercise areas must be equipped and available for 
use within the limitations of security requirements. 

(4) Procedures must allow youth to participate in 
religious services and counseling within the facility on a 
voluntary basis. All youth must have the opportunity to 
voluntarily practice their respective religions and to receive 
visits from representatives of their respective faiths within 
the limits imposed by safety and security restrictions. 

(5) The facility shall provide library services which 
are available to all youth. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXV EDUCATION (1) A detention facility licensed by 
the department shall provide each youth detained for 10 or 
more consecutive days with the opportunity for education. 

(2) A licensed facility must have written policies and 
procedures governing education which includn at a minimum, 
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(a) An educational policy for the facility that 
provides the youth with: 

(i) educational rights under Montana and federal law, 
including the Individuals with Disabilities Education Act; and 

(ii) the opportunity to participate in an educational 
program being taught by a Montana state certified teacher. At 
the discretion of the facility, this program may be provided 
in conjunction with cooperating school districts or may be 
provided by the facility. 

(b) A description of the facility's procedures for: 
(i) obtaining youths' prior educational records; 
(ii) assessing youths' educational needs; 
(iii) providing youth with educational programs 

appropriate to their knowledge, skills and abilities; 
(iv) maintaining the youths'· educational records while 

at the facility; and 
(v) transferring records to educational agencies when 

requested. 
(c) A description of the education release policy, if 

any. 
(d) A description of the in-facility education 

services, location, materials, teaching staff, etc., if no 
education release policy exists. 

AUTH: 41-5-1802, MCA IMP: 41-5·1801, MCA 

RULE XXVI OVER CAPACITY (1) Each facility must have an 
over capacity plan which must be in accordance with the 
facility's policies and procedures, and must be approved by 
the facility director or program manager. The plan must 
provide for the following: 

(a) The nature of the offense of the youth who will 
cause the facility to go over capacity, and the nature of the 
offense of the youth already in the facility; 

(b) Reasonable efforts must have been made to place 
youth at another facility; 

(c) Over capacity space must be predesignated in the 
facility policy, and must comply with ACA standards; 

(d) The staff-to-youth ratio must be maintained; and 
(e) The facility may not go over capacity if it will 

jeopardize the safety and security of the youth detained or 
the facility. 

(2) The plan must be documented to the licensing agent. 
AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXVII DISCIPLINE (1) The facility shall use 
appropriate forms of discipline but may not use any form of 
corporal punishment or any other technique which is 
humiliating, shaming or otherwise damaging to youth. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXYIII PASSIVE PHYSICAL RESTRAINTS (1) The 
facility shall provide training in passive physical restraint 
to all staff members who may be required to use passive 
physical restraint. The facility shall provide at least yearly 
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refresher courses. 
(2) Passive physical restraint of a youth may only be 

used to end a disturbance by a youth that immediately 
threatens physical injury to the youth, other persons, or 
property. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXIX ADMINISTRATIVE SEGREGATION AND DISCIPLINARY 
oBTENTION (1) Each facility which uses administrative 
segregation or disciplinary detention must have written 
policies governing these practices which comply with ACA 
standards. 

(2) Administrative segregation may be used as a measure 
for behaviors by a youth such that the youth's continued 
presence in the general population poses a serious threat to 
life, property, self, staff, or other youth. Protective 
custody may be used for youth requesting or requiring 
protection from other youth. 

(3) Disciplinary detention may be used to control a 
youth convicted of serious rule violations and may only be 
utilized for a maximum of four hours. 

(a) Disciplinary detention is a sanction that is used 
when a youth commits a serious rule violation. 

(b) Facility policy must identify acts which are 
considered to be serious rule violations. 

(4) The youth must be provided a due process 
disciplinary proceeding when placed in disciplinary detention. 

(5) Each facility which utilizes disciplinary detention 
shall have a written statement of its policies which describe, 
at a minimum: 

(a) the criteria for use of disciplinary detention; 
(b) the procedure for use of disciplinary detention; 

and 
(c) the procedure by which a youth can appeal decisions 

of the disciplinary committee to the facility director or 
designee. 

(6) Records of the use of disciplinary detention, the 
youth's records, staff records and the room must be made 
available to the department for inspection. 

AUTH: 41-5-1802, MCA IMP: 41-S-1801, MCA 

RULE XXX MECHANICAL RESTRAINT (1) Each facility which 
utilizes mechanical restraint must have a written statement of 
its policies. 

(2) The use of mechanical restraint may only be 
permitted to transport youth or to control aggressive or 
assaultive behavior that is a clear and present danger to the 
youth, other youth, staff, property damage, or the safety and 
security of the facility. 

(3) A youth who is mechanically restrained may not be 
denied food or subjected to corporal punishment or abusive or 
degrading treatment. 

(4) Mechanical restraint may not be used for 
punishment, for the convenience of staff, or as a substitute 
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for programming. 
(5) Whenever mechanical restraint is used, for any 

purpose other than transportation, an incident report which 
documents all relevant information must be entered into the 
youth's case record. 

(a) The information contained in {b) (i) through (iv) below 
must be sent to the licensing specialist within 48 hours of 
the incident excluding weekends and legal holidays. 

(b) The information contained in the incident report 
must include but need not be limited to the following: 

(i) the specific behavior that necessitated the use of 
mechanical restraint; 

(ii) alternative interventions that were unsuccessful in 
controlling the youth's behavior; 

(iii) authorization by the director or designee; 
(iv) the time and date that the use of mechanical 

restraint began and ended; and 
(v) monitoring reports, with observations and notations 

regarding the youth's physical and emotional condition, at no 
greater than 15-minute intervals. 

(6) The following procedures and conditions must be 
observed whenever the use of mechanical restraint on a youth 
is implemented: 

(a) Authorization for the use of mechanical restraint 
must be provided by the facility director or designee; 

(b) The use of mechanical restraint must be for the 
minimum period of time necessary to enable the youth to gain 
control of his behavior but must not exceed one hour; 

(c) While in mechanical restraints, the youth shall 
remain under constant direct visual observation by a staff 
person. The staff person may have no duties or 
responsibilities other than the supervision of the youth; 

(d) The staff person shall ensure that the physical 
needs of the youth are met promptly; 

(e) Mechanical restraint must be applied in a manner to 
minimize the risk of injury to the youth or the staff person 
responsible for supervising the youth; 

(f) Mechanically restraining a youth to a stationary 
object is prohibited; and 

(g) A youth who requires a mechanical restraint in 
excess of one hour must be evaluated by a mental health 
professional. 

(7) A log recording all incidents where mechanical 
restraint was used except for the purpose of transportation 
must be maintained by the facility director. Information 
contained in the log must include but need not be limited to 
the following: 

(a) the youth's name; 
(b) the date and time period over which mechanical 

restraint 
(c) 
(d) 

authorized 
(B) 

was used; 
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staff who used mechanical restraint; and 
the signature of the director or designee who 
the use of mechanical restraint. 
Facility staff must be trained by a Montana-
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certified trainer in the use and effects of mechanical 
restraint. 

(9) The use of mechanical restraints during 
transportation is permitted. The mechanical restraints should 
be applied so as to minimize the discomfort of such devices. 
Lap and shoulder restraints which are part of a vehicle's 
safety equipment must be worn at all times during 
transportation. 

(10) The youth's probation officer or referring agency 
must be notified whenever mechanical restraints are used. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXXI INFLAMMATORY AGENT (1) Each facility which 
utilizes inflammatory agents must have a written procedure 
which includes: 

(a) Inflammatory agents may only be permitted when a 
lesser degree of force is not effective to prevent serious 
injury to youth or staff, or to ensure the safety and security 
of the facility; 

(b) Inflammatory agents may be used only by employees 
specifically trained by a certified oleoresin capsicum trainer 
in its use and effects upon youth; and 

(c) Inflammatory agents may not be used for punishment, 
for the convenience of staff, or as a substitute for 
programming. 

(2) The following procedures and conditions must be 
observed whenever the use of inflammatory agents on a youth is 
implemented: 

(a) Authorization for the use of inflammatory agents 
must be provided by the facility director or designee; 

(b) Youth subjected to inflammatory agents who suffer 
from burning to the eyes, nose, mouth and other exposed skin 
areas must be removed from the contaminated environment as 
soon as possible; 

(c) Youth who have been subjected to inflammatory 
agents must be allowed to shower and change clothes once they 
are under staff control; 

(d) Youth or other individuals exposed to an 
inflammatory agent must be examined by a health care employee 
as soon as possible. If there are any persistent symptoms, the 
youth must be monitored until no further effects or symptoms 
remain; and 

(e) Cells and other areas exposed to an inflammatory 
agent must be decontaminated pursuant to accepted 
decontamination procedures. 

(3) Policy must contain the manner of response to cross 
contamination and evacuation procedures for uninvolved youth. 

(4) Whenever inflammatory agents are used an incident 
report must be entered in the youth's case record, and a copy 
must be sent to the licensing specialist within 48 hours of 
the incident excluding weekends and legal holidays. The 
information contained in the incident report must include but 
need not be limited to the following: 

(a) the specific behavior that necessitated the use of 
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an inflammatory agent; 
(b) alternative interventions that were unsuccessful in 

controlling the youth's behavior; 
(c) authorization by the director or designee; 
(d) the time and date that the agent was used; and 
(e) decontamination procedures followed. 
(5) The youth's probation officer or referring agency 

must be notified whenever an inflammatory agent is used. 
(6) Protective devices must be available for facility 

staff in order to function in a contaminated area. 
(7) A log recording all incidents where an inflammatory 

agent was used must be maintained by the facility. Information 
contained in the log must include but need not be limited to 
the following: 

(a) the youth's name; 
(b) the date and time used; 
(c) staff who used the inflammatory agent; and 
(d) the name of the director or designee who authorized 

the use of an inflammatory agent. 
(8) Inflammatory agents must be stored and maintained 

in a locked area with access restricted to the director or 
designee. 

AUTH: 41~5~1802, MCA IMP: 41-5~1801, MCA 

RULE XXXII TRANSFERS (1) Transfers to other facilities 
must be by youth court order or by other proper written 
authorization. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXXIII TRANSPORTATION (1) The facility must have 
policy and procedures for transportation of youth which are in 
accordance with good correctional practice and state and 
federal law. 

AUTH: 41-5-1802, MCA IMP: 41-5-1801, MCA 

RULE XXXIV RELEASE (1) A youth's release from or 
continuance in detention must be determined by proper 
authority. 

(a) The youth court release from detention must be in 
writing and on file at the facility. 

(b) If a release by the youth court is made by phone, 
it must be followed up by a written release no later than 
close of business the following business day. 

(2) Procedures for the release of youth must include: 
(a) verification of identity; 
(b) verification of release papers; 
(c) completion of release arrangements, including the 

person or agency to whom the youth is to be released; 
(d) recording of the date, time, and authority; 
(e) return of personal property and funds; and 
(f) documentation of release or return of medication to 

the person authorized to receive physical custody of the 
youth. 

AUTH: 41-5~1802, MCA IMP: 41-5-1801, MCA 
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5. These proposed new rules I through XXXIV are a 
substantial revision of the licensure of youth detention 
facilities, and are reasonably necessary for the following 
reasons. The rules had not been substantially revised since 
juvenile corrections was under the auspices of the Department 
of Institutions. The rules are necessary because there have 
been numerous changes in the Montana Code Annotated, 
reflecting changes in the philosophy of the legislature 
regarding youth detention and its place in the juvenile 
justice system. Perhaps the best indicator of this was the 
legislative change in 1995 moving juvenile corrections from 
the Department of Family Services to the Department of 
Corrections. There also have been changes nationally in the 
philosophy of youth justice, and in the federal law regarding 
juvenile detention. The proposed rules encompass the changing 
law in the area of juvenile corrections. 

Further, the rules are necessary because there were 
sections in the rules which the proposed rules are replacing 
that were not enforceable by the Department of Corrections, as 
it does not have the power to direct counties in the general 
conduct of their business. Those sections are not included in 
the proposed new rules. 

Because the changes have been spread across all pieces of 
the youth justice system and have affected so many areas 
addressed by these rules, virtually every section of these 
rules has been revised, repealed or added to. Entire sections 
have been placed with other sections in an attempt to 
eliminate redundancy and to structure the rules so that like 
concerns are placed together in rule. 

For these reasons, the Department has chosen to repeal 
the old rules and submit proposed new rules rather than simply 
to revise the old rules. 

6. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to Cj 
Johnson, PO Box 201301, Helena, MT 59620-1301, and must be 
received no later than November 19, 1998. 

7. Lois Adams, Rule Reviewer, has been designated to 
preside over and conduct the hearing. 

B. Any person/party may be placed on the Department of 
Corrections' list of interested persons/parties by contacting 
Cj Johnson, Administrative Support, in writing, at the address 
listed above or may be made by completing a request form at 
any rules hearing held by the department. 

Certified to the Secretary of State, October 13, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.20.103, 
46.20.106, 46.20.114, 
46.20.120 and 46.20.123 
pertaining to the Montana 
mental health access plan 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. On November 13, 1998, at 1:30 p.m., a public hearing 
will be held in the auditorium of the Department of Public 
Health and Human Services Building, 111 N. Sanders, Helena, 
Montana to consider the proposed amendment of the above stated 
rules pertaining to the Montana mental health access plan. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
October 30, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, Office 
of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

46.20.103 MENTAL HEALTH ACCESS PLAH. DEFINITIQHS As used 
in this subchapter, unless expressly provided otherwise, the 
following definitions apply: 

(1) through (3) remain the same. 
(4) "Covered diagnosis" means a diagftesie that is efte ef 

the Ie9 9 OM dia!ftesis eedes ft~ered 298.9 thre~gh 291.9 1 291.2 
thre~gh 291.3, 291.5 thre~gh 291.9, 292.1 thre~gh 292.89 1 293 1 
293.9 thre~gh 392, 382.2, 382.4, 382.6, 392.8t thre~gh 392.89, 
396, 396.9 thre~gh 387, 387.1 threttgh 397.3 1 397.ol6 1 387.5 
thre~gh 312.39, 312.32 thre1:1gh 314.9 er 316 a diagnosis for 
wbich the mental health access plan provides covered services to 
members, as specified in ARM 46.20.114, 

!al Prior to April 1. 1999. "covered diagnosis" means for 
an indivisiual who is medicaid eligible. one of the ICD-9-CM 
diagnosis codes nu!Dbered 290.0 through 291.0. 291.2 through 
291.3. 291.5 through 291.9. 292,1 through 292.89. 293. 293.0 
through 302. 302.2, 302.4. 302,6. 302.84 through 302.89. 306. 
306.0 through 307. 307.1 through 307.3. 307,46. 307.5 through 
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312.30. 312.32 through 314.9 and 316. 
lbl Beginning April 1. 1999. •coyered diagnosis" means for 

an individual wbo is medicaid eligible one of the !C0-9-CM 
diagnosis codes nU!Dbered 290. 293. 293.0 through 302. 302.2. 
302.4. 302.6. 302.84 thrgygh 302.89. 306. 306,0 through 307. 
307.1 through 307.3. 307.46. 307.5 through 307.80, 307.82 
through 312.30. 312.32 through 314.9 and 316. 

lcl A •coyered diagnosis• means for an individual who is 
not medicaid eligible one of the ICD-9-CM diagnosis codes 
numbered 290. 293. 293.0 through 302. 302.2, 302.4. 302,fi. 
302.84 through 302.89. 30fi, JOfi,O through 307. 307,1 through 
307,3, 307,4fi. 307.5 through 307.80. 307.82 through 312,30, 
312,32 through 314,9 and 316. 

(5) through (17) (b)(i) remain the same. 
Iii) the person bas ongoing functioning difficulties 

because of the mental illness, as indicated by one of the 
following: 

(A) medication has eeeft preseri8ed is necessary to control 
the symptoms of mental illness; 

(17) (b) (ii) (B) through (19) remain the same. 
1201 Tbe department hereby adopts and inco;:porates by 

;:efe;:ence the ICD-9-QM diagnosis codes with meanings found in 
the St, Anthony's ICP-9-QM Code Book !1998) effective Octobe;: 1. 
1998 th;:ough Septembet: 30. 1999, published by St. Anthony 
Publishing, the department also he;:eby adopts and.incorporates 
by refe;:ence the DSM-IV diagnosis codes with meanings found in 
the Diagnostic and Statistical Manual of Mental Diso;:ders, 
Fou;:th Edition (19941, published by the A!nerican Psychiatric 
A8sociatiqn of Washington. DC. These systems of coding p;:oyide 
the c9des and meanings of the diagnostic terms cornmonly used by 
treating p;:ofessionals and are inco;:porated he;:ein in ordet: to 
p;:oyide common ;:efe;:ences fo;: purposes of the provision of 
services through the mental health access plan. Copies of the 
ICP-9-CH and the DSM-IV may be obtained from the Department of 
Public Health And Human Se[Yices, Addictive and Mental Diso;:de;:g 
Division. 1400 Broadway. Po. Box 202951. Helena. MT 59620-2951, 

AUTH: 

IMP: 

Sec. 41-3-1103, 52-1-103, 53-2-201, 53-6-113 and 
53-6-701, MCA 
Sec. 41-3-1103, 52-1-103, 53-6-113, 53-1-601, 
53-6-101, 53-6-116, 53-6-117, 53-6-131, 53-6-701, 
53-6-705, 53-21-139, 53-21-202, MCA 

46,20.106 MENIAL HEALTH ACCESS PLAN. MEMBER ELIGIBILITY 
(1) through (2) (b) remain the same. 
(3) For purposes of determining the total family income 

under (2) (b): 
(a) the family ~ ~ not ee pe~itted te spend down to 

the required level of income; 
(3) (b) remains the same. 
(c) the most recently published FPL is the FPL most 

recently published in the federal register as of the end of the 
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month immediately preceding the month in which the application 
is submitted toe ehe .. ea. 

(i) The ttea will ~eur~~~iee eHgihiHe, fer eee 111e~ied~ 
eligihle iRdi~i~ls. The Mea will alee ~eeermifte ehe eepaYI!Ieftt 
&Metifttoa applieahle toe ift~i·i~la aetoerMifted eligihle ~~er (lill • 

.aL -+a+ Applieatoiefta Appliqation forms and information 
regarding eligibility ~ gf non-medicaid eligihle individuals 
for the olan will he ~ available at all local county human 
services departments and from the MCO. 

(h) Applieatiefts, eegeeher wit-h re~ired iReel!le statel!lefttoa 
aed bteellle werUieatieft, !!Met he el:HIIIIittea te the ttee eft the 
farMs J!ll!'SWided hy the Mea. 

ill W The applicant must submit with the application 1Qm 
a completed and signed income statement and the necessary 
documentation to verify the income reported. 

ill:f-5+ For purposes of .f#-(e}-.i.S.L necessary income 
verification may include one or more of the following or other 
appropriate and persuasive documentation: 

(5) (a) through (o) remain the same, but are renumbered 
(6) (a) through (o) . 

.i2l(6) ~er ftSft llledieaid ift~iwid~als aetel!'lllifted eligihle 
fer the J!!laft ~ftder (iii) 1 eHgihiHty Eligibility and eile 
eepa)"W\eftl; atl\el:lftte del;e!.'lllieeli by Mte Me<:l premium payments 
4eterminations for non medicaid individuals are effective for a 
period of 1 year unless the federal poverty level or the 
member's income or family composition changes before the 
expiration of the 1 year eligibility period. 

(a) Eligibility must be redetermined within 1 year after 
the most recent determination or sooner based upon changes in 
income, family composition or the federal poverty level. 
Members may be required hy the ttea to submit completed forms and 
verification by a specified date for purposes of eligibility 
redetermination. 

(b) Non-medicaid eligible members must eetoif) the Mea 9ivA 
~ of any change in total family income or family 
composition within 30 days of the change. Failure to se eetify 
the Mea giye notice will be grounds for termination of 
eligibility until such time as complete and accurate income and 
family composition information is provided te the Mea. 

(c) The MOa I!Mst a~;~st the IIIBKim~lll ame~et sf eepaymeee 
premium payment due from any member or member family must be 
adiusted within 5 working days of reeeiwieg receipt of 
documentation of changes in income or family composition that 
would change the eepeYIIIene III&Kim~ premium payment calculated 
under ARM 46.20.120++T. 

(d) I! a MeMBer's plaR Termination of eligibility~ ~ 
end based upon a change in the federal poverty level, income or 
family composition, toerMieatieR ef eligihility will may not be 
effective ftS earlier than 30 days after mailing of written 
notice of termination by the MOO to the member. 

(e) An individual is liable to the MCO and the MCO may 
collect from the individual the amount of actual MCO payments to 
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providers for any services furnished to the individual, 
including any a~~itienal eepaymeft~ SMe~ftt premium payments that 
may be due, because of misrepresentation of income or a failure 
to netify the Mea giye tbe required notice of material changes 
in income or family composition. 

~lil If an in~i~id~al atte~ts te aeeess ~ental heal~h 
seroiees thrs~!h the ~lan in an e~ergeney; the indiwidaal will 
be pres-ed eligible A nonme!Dber receiving emergency mental 
bealth seryices. except for a hospital emergency room yisit. is 
presumed eligible for the plan and ~ may receive medically 
necessary services for a covered diagnosis unless the provider 
determines that the indivi<iual has the means. financially or 
otherwise. by which to make payment. If the individual is 
subsequently determined ineligible for the plan or fails to 
complete an application for plan eligibility within 60 days 
following completion of emergency treatment, the individual 
shall be is liable for and may be billed by the provider at its 
usual and customary private pay charges or by the MCO for the 
amount of payments actually made by the MCO to the provider for 
the services provided. 

~.ill In addition to meeting any additional member 
notification and education requirements under its contract with 
the department, the MCO must provide all applicants with 
current, accurate, understandable information regarding covered 
diagnoses, available services, procedures to access services, 
financial liability for services obtained outside the plan, the 
amount of and financial liability for premiums and copayments~ 
and grievance and appeal procedures. 

+atllQl Members must comply with the procedures specified 
by the MCO in aeee~ds:nee with I IH as necessary to obtain or 
access services under the plan. 

AUTH: 

IMP: 

sec. 41-3-1103, 53-2-201, 53-6-113, 53-6-131, 
53-6-701 and 53-6-706, MCA 
Sec. 41-3-1103, 53-2-201, 53-1-601, 53-6-101, 
53-6-113, 53-6-;1.16, 53-6-117, 53-6-131, 53-6-701, 
53-6-705, 53-6-706, 53-21-139 and 53-21-202, MCA 

46.20.114 MENIAL HEALTH ACCESS PLAN, COVERED SERVICES 
(1) through (4) remain the same. 
(a) Members must comply with the procedures speeified 

required by the MCO h1 aeeerds:nee with A.'lf! t6. 29.196 (9) to 
obtain or access services under the plan. 

(5) and (6) remain the same. 
(7) Except as provided in (7) (a), the plan will ee•.-er 
~ medically necessary mental health services for covered 
diagnoses for members who are residents of nursing facilities, 
regardless of whether the services are provided in the nursing 
facility. 

(a) The plan wHt ~ not cover services defined as 
"nursing facility services" in ARM 46. 12.1222 or otherwise 
required by law to be provided by the nursing facility and wil* 
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~ not cover or reimburse the nursing facility for services 
provided by the nursing facility. 

(b) remains the same. 
(B) Regardless of diagnosis, members admitted voluntarily 

or involuntarily to the Montana state hospital, wi-H receive 
Montana state hospital services under the plan, except for the 
following members: 

(B) (a) through (d) remain the same. 
(9) Regardless of diagnosis, members admitted voluntarily 

or involuntarily to the Montana mental health nursing care 
center ~ receive all long-term care services under the plan, 
including medically necessary mental health services. 

(10) remains the same. 
(11) Native American members may choose to access 

medically necessary services for a covered diagnosis either 
through the plan or, if eligible, through the Indian health 
service, except that Native American members admitted to the 
Montana state hospital wi-H ~. if eligible, be covered under 
contract with Indian health services rather than under the plan. 

(12) through (13) (b) remain the same. 
(c) detoxification, drug or alcohol evaluation, treatment 

or rehabilitation, regardless of the member's diagnosis• ~ 
!dl services provided to a presumptively eligible 

nonmember during a hospital emergency room visit. 
(14) The services described in (13) (a), (b) and (c).-eYeB 

if 111efiieall~ fteees!l&ry with re11J3eet te & 11\efttal health 
eeftfiitieR, will be ~ covered for medicaid recipients under the 
medicaid program to the extent provided under applicable 
medicaid requirements. 

(15) remains the same. 
(a) The plan will ee~er ~ discharge planning services 

in relation to a covered diagnosis prior to release from a 
correctional or detention facility for a member who is: 

(15) (a) (i) through (iv) remain the same. 
(b) A member may receive medically necessary mental health 

services for covered diagnoses after leaving the correctional or 
detention facility, except that the plan ~ ~ not cover the 
individual's security or detention needs. 

AUTH: Sec. 41-3-1103, 52-1-103, 53-6-113, 53-6-706, and 
53-2-201, MCA 

IMP: Sec. 41-3-1103, 52-1-103, 53-1-405, 53-1-601, 
53-2-201, 53-6-101. 53-6-116, 53-6-701, 53-6-705, 
53-6-706, 53-21-139 and 53-21-202, MCA 

46.j!!J...lj!O MENTAL HEbLDJ ACCESS PL&N. PREMIUM PAXMENIS. ANI) 
MEMBER COFAYHENIS Ill A non medicaid member of the plan must 
pay a monthly premium payment to the MCO determined from the 
table below, The premium payment that a member must pay is the 
corresponding payment for the percentage range of the federal 
poyerty level that is within the member's total family income. 

20-10/22/98 MAR Notice No. 37-109 



Percent of federal poyerty 
~ 

.ll.:.l.51 
~ 

51-lOOl 
101-lSOl 
151-2001 

-2848-

Premium payment per month: 

121 A family with more tban gne non medicaid member of the 
plan must pay a monthly premium payment to the MQQ determined 
from tbe table below. The premium payment a family must pay is 
the corresponding payment for the percentage range of the 
federal poverty leyel that is within the family's total family 
income. 

Percent of federal poverty 
ww.... 

.ll.:.l.51 
~ 

51-lOOl 
101-lSOl 
151-200l 

Premium payment per montb: 

(JI The MCO may waive payment of a premium payment for 
purposes of managing risk. 

~lil Copayments may be charged to and collected from 
members by providers or the MCO only as provided in this rule. 

+2+1.5.1. Medicaid-eligible members may not be charged or 
required to pay copayments for mental health services provided 
under the plan. 'fl'lis PUle dee a ftBI!: in afty way !'ed~:~ee the 
Habilit')' sf a A resident of a state institution. however. 
remains obligated to pay charges for the cost of care as 
provided in Title 53, chapter 1, part 4, MCA and implementing 
rules. 

( 3) Bll!eept 1!1!1 prew ide !I ift thi11 r1:1le aft!l std!j eel!: te the 
liMit:I!J I!JI'eeifieel in (t), Me!Rbers tohe are ftet 111e!lieaid eligil!lle 
11hall pay eepa}"'l''eftl!:ll all fell ewe . 

(a) a eepaYifteftt: sf $19.99 fer eaeh e~:~tpatieet se~iee er 
seeeieft 1 iftel~:~dift!J but ftet liMitell t:e iHdivid~:~al the!'apy, gre~:~p 
therap,, eval~:~atiee er asseseMeftt, erieis se!'·iee, presetiptieft, 
ift he111e serviee, aHII ee1111111:1ni1!:1 rehabilitatien se~iee, 

(b) a eepaYifteflt sf $59.99 per da, felf eaeh day ift af!y ;!4 
hel:lr e1:1t ef heMe serviee 1 ifleludift! b~:~t ftst liMited te iHpatieflt 
hespitalisatieft 1 residefttial treatMeftt, therape~:~tie gre1:1p ea.e, 
&flei l!:herape~:~tie faMily eare, aftd 

lei a eepaY1fteflt ef $59.99 fer eaeh hospital eMergefte')' reSM 
~ 

(t) Fer arty ealeftdar Meftth, t:he tetal aMStlftt sf eef!aYifteflte 
l:lftder 131 shall ftet: eueeed. 

(a) fer afty Me!Rbe!' elf Me!Rbelf fa111il) wiH1 a tetal faMily 
iHeeMe lee11 tiMtft er eq~:~al te H!S' ef the fede!'al 1'8'•'e!'t:y level, 
5' ef eee twelfth ef t:he aftftHal tetal faMily ifteeMe, 
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(bl fer aft')' 111elllber er 111elllber fa111il)' with a tetal falllil) 
ifteeme !ree~er ehaft liS' aft~ lees theft er e~el te 17S' ef ehe 
fe~eral pewert) lewel 1 19' e! efte twelfth ef the BftftHal eeeal 
falllily ifte8111e l ana 

(el fer afty 111elllber er lllelllbe'!' fa111ily with a te~al !a~~~Uy 
ifteellle !rea~er than 175, aftd less theft er equal te 299, ef ehe 
federal pewerty level, 15' ef efte twelfth ef the aftftHal tetal 
fa111Hy ieee111e. 

( 6 l A non medicaid member must pay a cgpayment of the 
lesser of the cost of the drug or S10 on the purchase of any 
pharmaceutical prescription. 

tal The total of pharmaceutical prescription copayments 
for a member may not exceed $50 per month. 

(b) The total of pharmaceutical prescription copaymenta 
for a family with more than one non medical member of the plan 
may not exceed $100 per month. 

lcl The MCO may waive payment of a copayment payment for 
purposes of managing risk. 

~lll The MCO may refuse to provide services under the 
plan, except emergency services or services provided by the 
Montana state hospital or the Montana mental health nursing care 
center, to any member who has accumulated unpaid premiums and 
copayments more ·than 90 days in arrears in eneesl!l ef aft aiii&Hftt 
e~al te i.5 times the IIIBftthl) IIIBHiiiiHIII eepaY1ft8et es~abliBhed fer 
the 111elllber sf fa111il) Hftder (41, if: 

(5) (a) and (5) (b) remain the same, but are renumbered 
(7) (a) and (7) (b). 

+6+J.§.l Residents of the Montana state hospital and the 
Montana mental health nursing care center, whether or not 
medicaid eligible, will be &XA liable to the institution for 
amounts assessed by the department pursuant to Title 53, chapter 
1, part 4, MCA and implementing rules. Residents of the Montana 
state hospital and the Montana mental health nursing care center 
will ~ not be responsible in addition ~ 1Qx such amounts for 
the premium payments eepa)"'lleftts specified in this rule. 
eepa)"'lleftts dHe ts the ttee with respeet ~e ehese residents will 
be settled B)' the depar~111en~ '!fhh the use eft a pel'isdie bash as 
prsvided ift the eeetraee betweeft ~he M89 aed ehe depart111eet. 
Pharmacy copayments required by this rule are not charged to 
inpatients of the Montana state hospital and the Montana mental 
health nursing care center. 

(7) remains the same, but is renumbered (9) . 

AUTH: 
IMP: 

Sec. 53-2-201, 53-6-113 and 53-6-131, MCA; 
Sec. 53-1-405, 53-1-601, 53-2-201, 53-6-101, 
53-6-113, 53-6-116 and 53-6-131, MCA 

46.20.123 MENIAL HEALTH PLAN. MEMBER NOTICE AND APPEAL 
IWllii.S. [1) A member has the right to a fair hearing as 
p[gyided fo[ claimants at ARM 46.2.201. et seq .. [egardinq a 
denial o[ termination of plan eligibility. 

~lll Subject to the requirements of this rule, a member 
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has the right to a fair hearing as provided for claimants at ARM 
46.2.201, et seq., regarding: 

(al a ~eHial e• ~erMiftae!eH ef plsft eligieilie~; 
f&ti&l a denial of service coverage by the MCO; 
+etibl a eepsYMeftt determination of premiurn, including a 

refusal by the MOD to provide services under ARM 46.20.120+S+l1l 
based upon unpaid eepaYMeHta cremiums; 

+dt~ a determination that a member is liable to the MCO 
as provided in ARM 46.20.106-f#lll(e) based upon a 
misrepresentation or failure to ftetify l:he Meo provide 
notification of !ll&tePial changes in income or family 
composition; and 

+etjgl a determination that a member is liable to the MCO 
as provided in ARM 46.20.106~lal based upon failure to apply 
for plan eligibility within 60 days following completion of 
emergency treatment. 

-f-;1-tl.ll The MCO must notify the member or the member• a 
designated representative in writing of a decision denying a 
request for services. The notice must be provided within 10 
days after a. decision is made by the MCO. The requirements of 
ARM 46.2.204 do not apply to the notice. The notice must state: 

(2) (a) through (2) (e) remain the same, but are renumbered 
(3) (a) through (3) (e). 

+*-lil If the MCO fails to provide notice or fails to 
timely provide notice or if a notice required by -f-;1-tlll fails to 
comply substantially with the requirements of +atlll. the remedy 
shall ee .i.l..._the. provision of a new notice which does comply 
substantially with +atill and a new opportunity to contest the 
decision specified in the notice. A failure to give adequate or 
timely notice under -f-;1-till ~ ~ not entitle the member to 
an authorization for the services that were denied. 
~~ The MCO ~ mMat provide a written procedure for 

resolution of grievances and appeals brought by a member or the 
member' a representative. A member may submit a grievance or 
appeal to the MCO within 30 days after mailing of notice of the 
decision to the member or the member's designated 
representative. A member must exhaust the MCO' s grievance or 
appeal procedure before exercising the administrative review 
panel procedure specified in +S+lil. 

(5) and (5) (a) remain the same, but are renumbered (6) and 
(6) (a). 

(b) The department will convene a panel of 3 members, 
selected by the department with due consideration of the 
necessary qualifications for the case at issue, to consider and 
decide the matter. The panel proceeding will be i§ conducted 
informally. The panel wUl eensi~er considers the written 
materials submitted and the rationale for the decision provided 
by the MCO. In its discretion, if the department panel finds 
that resolution of the issues would be aided, the panel or 
members of the panel may contact persons involved in the case, 
interested agencies or mental health professionals and may 
request that the member, the member's representative, a mental 
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health professional, a representative of the MCO, a provider 
representative or other appropriate persons to appear in person 
or by telephone conference to discuss the case. 

(c) The department must make a decision on the 
administrative panel review and notify the member or the 
member's representative in writing of the decision. 

~l2l The administrative review panel decision is final 
and binding on the MCO. The MCO is not entitled to an 
administrative hearing as provided in ARM 46.2.201, et seq., 
46.12.409, 46.12.509A, 46.12.1268 or any other department rule 
to contest an adverse administrative review panel decision. 

~lal A member has the right of appeal as provided at ARM 
46.2.201, et seq., to contest an adverse administrative review 
panel decision regarding an action described in (2) (a) through 
(d) of this rule, but must exhaust the administrative review 
panel procedure before a fair hearing may be requested from the 
department under the provisions of ARM 46.2.201, et seq. A 
member does not have a right of appeal under ARM 46.12.201, et 
seq. to contest an adverse panel decision regarding a matter not 
described in (1) (a) thFS~!h (e) l2l of this rule. 

~121 A member that does not timely submit a grievance or 
appeal or a request for an administrative panel review will be 
ia deemed to have accepted the agent's determination and is not 
entitled to any further notice or appeal opportunity. 

f*ll..Q.l For purposes of ARM 46.2.202(1)(c), the 90 day 
appeal period starts on the day the department mails to the 
member or the member's representative a written notice of the 
administrative review panel decision. 

~llll The administrative review process provided in ARM 
46.2.208 does not apply to a member request for a fair hearing 
to contest an administrative review panel decision under -f* 
.ill.. 
~~ The member and the MCO are the parties to ~ 

heaFift! ease an appeal brought by a Feeipieftt ~ftlieF ~ 
regarding any matters subiect to appeal as specified in (2) of 
this rule. The department is not a party to a faiF heaFift! ease 
an appeal brought by a member ~ regarding any matters 
Subject to appeal as specified in (2) of this rule. 

(12) and (13) remain the same, but are renumbered (13) and 
(14). 

AUTH: Sec. 2-4-201, 53-2-201, 53-6-113 and 53-6-706, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-1-601, 53-6-101, 

53-6-113, 53-6-116 and 53-6-706, MCA 

3. The proposed rule amendments implement changes in the 
coverage and procedures of the Montana Mental Health Access Plan 
(MHAP) . The proposed amendments modify the diagnoses for which 
the managed care organization (MCO) is required to provide 
treatment; eliminate the requirement that the MCO perform 
eligibility determination for members not eligible for medicaid; 
eliminate most copayment requirements and substitute a premium 
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payment for non-medicaid members; and eliminate presumptive 
eligibility for hospital emergency room services. 

The Department believes the proposed changes are necessary to 
enable the MHAP to function according to the goals originally 
established for the program. They have been developed in 
discussions between the Department, the MCO, consumer groups, 
the MHAP oversight committee, and the legislative finance 
committee. Some of the changes proposed will compensate for a 
funding reduction in MHAP during the current biennium of nearly 
$6 million that resulted from the legislative appropriation 
being less than the amount originally requested. 

The proposed amendment of the definition of "covered diagnosis• 
at ARM 46.20.103(4), removing a range of alcohol and drug
induced psychoses, ICD-9-CM 291 and 292 series, as diagnoses 
required to be covered by MHAP, is necessary to correct a 
mistaken assumption in the original specifications that those 
diagnoses are to receive treatment for mental illnesses rather 
than for substance abuse disorders. Experience to date has 
demonstrated that the diagnoses are most frequently treated with 
detoxification procedures. The MCO has found that treatment for 
the diagnoses provided in acute care hospitals frequently 
consists of largely, or even exclusively, physical health 
procedures which the Mea has little ability to manage. The 
proposed change will eliminate an inconsistency with ARM 
46.20.114(13) which specifies that detoxification and drug and 
alcohol treatment and rehabilitation are not covered services 
under MHAP. The proposed change will assure that services under 
the program better conform to the program's stated purpose of 
providing treatment for mental illnesses rather than for 
substance abuse services. MHAP has not received non medicaid 
monies for substance abuse services. 

The proposed changes in covered diagnoses would be implemented 
in two phases. This phased implementation is necessitated by 
differences in funding sources for MHAP for the two eligibility 
categories. For MHAP members who are not eligible for medicaid, 
the change would be effective upon the effective date of the 
rule. The proposed change would allow the Department to better 
define MHAP coverage. For medicaid eligible members, the change 
would not be effective until April 1, 1999 when new capitation 
rates reflecting the removal of medicaid funds for the diagnoses 
from MHAP to the Montana medicaid program will be in effect. 

The proposed amendment to the definition of "severe disabling 
mental illness• at ARM 46.20.103(17), changing the indication of 
mental illness based on medication from a prescribed medication 
to a necessary medication, is needed to assure that persons in 
need of the services are not denied services due to a lack of a 
current prescription and use of that prescription. There have 
been situations of persons being denied eligibility for services 
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due to the lack of a current prescription or current use of 
medications even though the person was diagnostically mentally 
ill. 

The proposed amendments, deleting references to the MCO in ARM 
46.20. 106, are necessary to allow the Department to assume 
responsibility for determining the eligibility of non medicaid 
members of MHAP, including application design, receipt and 
processing. That proposed change would result in an application 
process more comparable with that used to determine eligibility 
for medicaid and more consistent with the intent and goals of 
the program. The proposed change would permit implementation of 
application procedures that are more rigorous and consistent. 
For applicants, the proposed change would provide a more 
convenient process that is less of an impediment to accessing 
necessary services. The proposed change would also enable the 
Department to identify applicants who may be eligible for 
Medicaid. Finally, the change is necessary to permit an 
eligibility process that corresponds with that proposed for the 
Children's Health Insurance Program, reducing the possibility 
for duplication of payment by the Department as well as 
producing greater efficiency in eligibility processing. 

The proposed elimination of hospital emergency rooms from the 
provision for presumptive emergency eligibility is necessary to 
reestablish the original intent of the presumptive eligibility 
provision. Presumptive eligibility in an emergency was 
established to ensure that community-based crisis services were 
preserved and enhanced. The Department feared that without this 
provision community providers of mobile crisis response 
services, being uncertain of payment for their services, would 
be reluctant to respond in psychiatric emergency absent an 
individual's established MHAP membership. The result would be 
decreased crisis response services and increased reliance on 
acute care hospital emergency room services. This is counter to 
MHAP' s goal of increasing the utilization of community-based 
services and decreasing reliance on inpatient treatment. 

The Department has determined that the change will eliminate the 
potential for an improper reliance on the MHAP as a dependable 
payment source for people treated in emergency rooms who are not 
financially eligible for the MHAP. The proposed change will 
make the program consistent with other funding sources for 
emergency room payment. The change will preserve MHAP resources 
for the treatment of those who meet eligibility criteria, 
without adversely affecting the ability of acute care hospitals 
to receive payment for emergency treatment of individuals who do 
meet eligibility criteria. 

The proposed amendments to ARM 46.20.120, eliminating most 
copayment requirements for MHAP members who do not qualify for 
medicaid eligibility and implementing a premium payment, are 
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necessary to preserve the intent of MHAP program to require 
members to retain some responsibility for payment of their 
treatment according to their financial ability. The MCO and the 
Department have determined that the original copayment 
requirements and procedures were overly complex and difficult to 
administer correctly, resulting in a net financial loss to the 
MCO and ove:rj,ayment of copayment by members. The combination of 
a copayment for prescriptions, with a monthly maximum, and a 
premium payment that increases with increasing income provides 
an understandable means to maintain member responsibility with 
minimal administrative complications. It also provides 
protection of members from inadvertent overpayment. 

The proposed changes to ARM 46.20.123 are necessary to make the 
appeal provisions consistent with changes being made to the 
eligibility determination process and to the elimination of 
copayment maximums that vary according to a member's income. 

Options Considered 

The alternatives to reducing the scope of diagnoses covered by 
the MHAP would be either to increase the funding for the program 
or to maintain the MCO's responsibility for treatment of the 
diagnoses. The Department does not have the budgetary authority 
to increase payment to the MCO. Failure to make an adjustment 
in covered diagnoses risks the discontinuation of the entire 
program in order to preserve treatment for substance abuse 
related conditions that were not originally intended to be 
covered in the program. Treatment for the diagnoses being 
eliminated from coverage was not previously paid by the 
Department for individuals not eligible for medicaid; for those 
covered by medicaid, treatment for the diagnoses will be covered 
under the medicaid fee-for-service program. 

The only available alternative to assumption by the Department 
of eligibility determination for those not eligible for medicaid 
is the status quo. While this appears to now function 
adequately, it does not allow for coordination of eligibility 
determination for medicaid or for the CHIP program. It also 
does not provide for an adequate level of rigor or verification 
in the Department's view. This potentially results in services 
provided to those who do not meet financial eligibility 
criteria. Not only is this an inappropriate use of resources, 
it threatens the program• s ability to accomplish the 
Department's goals. 

Alternatives to elimination of presumptive eligibility for 
emergency room treatment are either elimination of all 
presumptive eligibility or maintenance of the status quo. The 
former risks the decimation of community crisis programs, an 
alternative the Department is unwilling to risk. The latter 
risks financial viability of the program to the degree the MCO 
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finds it is subsidi%ing emergency room treatment for those who, 
because they have sufficient incomes or insurance, are able to 
pay for treatment. This risk can be eliminated through the 
proposed change without jeopardizing the availability of 
emergency room treatment and without adverse consequences to 
hospitals. 

Because the original design for copayment collection proved to 
be an administrative nightmare that could only be resolved by 
eliminating the copayment requirement, the only feasible 
alternative to the proposed premium payment strategy would be to 
eliminate any member responsibility for payment for services 
received. Not only is this alternative contrary to the intent 
of the program, it removes a source of revenue to the MCO that 
was contemplated in the original design and that was relied upon 
by the contractor in designing its program. Combined with the 
revenue shortfall previously discussed, the loss of this revenue 
could well be fatal to the MHAP. 

The change to the definition of "severe disabling mental 
illness" in ARM 46.20.103 is the best option in that it 
appropriately recognizes that persons may have need of mental 
health services even though they do not have a current 
prescription for a medication and do not have a current need to 
be using such a medication. The option of leaving the 
definition unchanged may seriously jeopardize the well being of 
those persons with mental illness who do not have a current 
prescription for medication or do not currently use a prescribed 
medication. 

4. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
November 19, 1998. The Department also maintains lists of 
persons interested in receiving notice of administrative rule 
changes. These lists are compiled according to subjects or 
programs of interest. For placement on the mailing list, please 
write the person at the address above. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

~/~~k oredOr;ul:lcHeah and 
Human Services 

Certified to the Secretary of State October 13, 1998. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of ARM 
1.2.519 regarding Basic 
Format Instructions for the 
Montana Administrative 
Register 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
ARM 1.2.519 regarding 
Basic Format Instructions 
for the Montana 
Administrative Register 

1. On November 16, 1998, a public hearing will be held at 
10:00 a.m. in the Secretary of State's Office conference Room at 
room 225 of the Capitol Building at Helena, Montana, to consider 
the proposed amendment of ARM 1. 2. 519 regarding Basic Format 
Instructions for the Montana Administrative Register. 

2. The Secretary of State will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing or need an alternative 
accessible format of this notice. If you request an 
accommodation, contact the Secretary of State no later than 5:00 
p.m. on November 6, 1998, to advise us the nature of the 
accommodation that you need. Please contact Kathy Lubke, 
Secretary of State's Office, P.O. Box 202801, Helena, MT 59620-
2801; telephone (406) 444-2055; FAX (406) 444-5833. 

3. The rule as proposed to be amended provides as follows: 

1.2.519 BASIC FORMAT INSTRUCTIONS (1) through (k) remain 
the same. 

(1) sigRat~res Notices and administrative orders must be 
signed by the head of the department or the chairman of the 
governing board. The head of the agency or the chairman of the 
governing board will sign for an agency that is assigned to a 
department for administrative purposes only. A stamped 
(facsimile) signature is not acceptable. A letter must be filed 
with the secretary of state indicating signatory authority in 
the absence of the above. For the purposes of electronic filing 
of documents. the secretary of state will accept as signatures: 

(i) digitized signatures; 
!iil digital signatures; or 
!iii) typed names on documents that have been taken from 

the directory created for rule submission. This directory will 
have limited access. and only those authorized and with 
verifiable signatory authority will be accepted. 

-f4+ J.ml. The rule reviewer must sign each proposal and 
adoption notice published in the Montana Administrative 
Register, indicating that he has reviewed and approved the rules 
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aa required by 2-4-110, MCA. A stamped (facsimile) signature is 
not acceptable. A letter must be filed with the secretary of 
state and administrative code committee indicating rule reviewer 
appointment. For the purposes of electronic filing of documents. 
the secretary of state will accept as signatures; 

(i) digitized signatures: 
<iil digital signatures: or 
(iiil typed names on documents that have been taken 

the directory created for rule submission. This directory 
have limited access. and only those authorized and 
verifiable signatory authority will be accepted. 

(m) remains the same, but is re-earmarked (n). 
AQIH: Sec. 2-4-201, 2-4-306 MCA; 
IMP: Sec. 2-4-110, 2-4-306 MCA 

from 
will 
with 

4. The rule is proposed to be amended to revise signature 
requirements for submission of documents for the Montana 
Administrative Register. The signature revision will allow for 
electronic submission of rulemaking notices. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Kathy Lubke, 
Administrative Rules Bureau, Secretary of State's Office, 1236 
Sixth Avenue, P.O. Box 202801, Helena, Montana 59620-2801, and 
must be received no later than November 19, 1998. 

6. Kathy Lubke, address given in paragraph 5 above, has 
been designated to preside over and conduct the hearing. 

7. The Secretary of State maintains a list of interested 
persons who wish to receive notices of rulemaking actions 
proposed by this agency. Persons who wish to have their name 
added to the list shall make a written request which includes 
the name and mailing address of the person to receive notices 
and specifies whether the person wishes to receive notices 
regarding administrative rules, corporations, elections, 
notaries, recorda, uniform commercial code or combination 
thereof. Such written request may be mailed or delivered to the 
Secretary of State's Office, Administrative Rules Bureau, 1236 
Sixth Avenue, P.O. Box 202801, Helena, MT 59620-2801, faxed to 
the office at (406) 444-5833, or may be made by completing a 
request form at any rules hearing held by the Secretary of 
State's Office. 

Dated this 13th day of October 1998. 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to defini
tions, prohibitions, physical ) 
examinations, physician require-) 
menta, elimination-type events, ) 
point system - scoring and ) 
promoter-matchmaker and the ) 
adoption of a new rule pertain- ) 
ing to a medical advisor ) 

) 
) 

TO: All Interested Persona: 

NOTICE OF AMENDMENT OF 8. 8. 
2802 DEFINITIONS, 8.8.2803 
PROHIBITIONS, 8.8.2903 
PHYSICAL EXAMINATION, 8.8. 
2904 PHYSICIAN REQUIREMENTS, 
8.8.2906 ELIMINATION-TYPE 
EVENTS, 8.8.3103 POINT 
SYSTEM · SCORING AND 8.8. 
3301 PROMOTER-MATCHMAKER AND 
THE ADOPTION OF NEW RULE I 
(8.8.2909) MEDICAL ADVISOR 

1. On April 30, 1998, the Board of Athletics published a 
notice of proposed amendment and adoption of the above-stated 
rules at page 1053, 1998 Montana Administrative Register, issue 
number 8. 

2. The Board has amended ARM 8.8.2802, 8.8.2803, 
8.8.2904, 8.8.2906, 8.8.3103, 8.8.3301 and has adopted new rule I 
(8.8.2909) exactly as proposed and has amended ARM 8.8.2903 as 
proposed, but with the following changes: 

"8.8 2903 PHYSICAL EXAMINATION (1) through (3) (m) will 
remain the same as proposed. 

(n) exam performed by M.D. or D.O. only for professional 
boxing and wrestling events. Semi-professional event 
examinations can be performed by an M.D., D.O., D.C. +with 
!lpoxt!l medicine !lpecialty), nurse practitioners and physician's 
assistants; 

(o) through (B) will remain the same as proposed." 
Auth: Sec. 23-3-405, MCA; IME, Sec. 23 3-404, 23-3-405, 

MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO. 1: One comment was received which stated that 
requiring a chiropractor to possess a sports medicine specialty 
when a nurse practitioner or physician assistant does not need 
to, is not appropriate_ 
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RESPQNSE: The Board concurred and has amended the rule as 
shown above. 

BOARD OF ATHLETICS 
GARY LANGLEY, CHAIRMAN 

~ ~ ~ BY :1 J1.1, A 
ANNIE M. BARTOS, Mt~UNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 13, 1998. 
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BEFORE THE BOARD OF CLINICAL LABORATORY 
SCIENCE PRACTITIONERS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees and 
renewal and the adoption of new 
rules pertaining to inactive 
status and reactivation of 
license 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.13.303 FEES AND 8.13.304 
RENEWAL AND THE ADOPTION OF 
NEW RULE I (8.13.307) 
INACTIVE STATUS AND NEW RULE 
II (8.13.308) REACTIVATION 
OF LICENSE 

1. On August 13, 1998, the Board of Clinical Laboratory 
Science Practitioners published a notice of proposed amendment 
and adoption of the above-stated rules at page 2136, 1998 
Montana Administrative Register, issue number 15. 

2. The Board has amended and adopted the rules exactly as 
proposed. 

3. No comments or testimony were received. 

BOARD OF CLINICAL LABORATORY 
SCIENCE PRACTITIONERS 
JOANNE SCHNEIDER, CHAIRMAN 

BY: ~ ·111 &.i17J 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 13, 1998. 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COr.mRCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees, 
continuing education and unpro
fessional conduct 

NOTICE OF AMENDMENT OF 
8.58.411 FEE SCHEDULE, 
8.58.415A CONTINUING REAL 
ESTATE EDUCATION AND 8.58. 
419 GROUNDS FOR LICENSE 
DISCIPLINE - GENERAL PRO
VISIONS - UNPROFESSIONAL 
CONDUCT 

TO: All Interested Persons: 
1. On August 13, 1998, the Board of Realty Regulation 

published a notice of proposed amendment of the above-stated 
rules at page 2141, 1998 Montana Administrative Register, issue 
number 15. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO 1· One comment was received pertaining to the 
mechanics of implementing the rule (i.e. how continuing 
education would be submitted by licensees) . 

RESPONSE: The Board acknowledged receipt of the comment. 
The rule states that licensees must submit a sworn affidavit 
attesting to the successful completion of continuing education 
by the renewal date. The rule also states that the Board may 
audit licensees for compliance with continuing education 
requirements whereby licensees must, when solicited, provide 
copies of completion certificates to the Board. 

BOARD OF REALTY REGULATION 
JOHN BEAGLE, CHAIRMAN 

BY: a'\Nv ·711 ' ~ark 
ANNIE M. BARTos, cHIEF coBNsEL 
DEPARTMENT OF COMMERCE 

ANN" {kTO{'<R~LwJ~R 
Certified to the Secretary of State, October 13, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendments of ARM 24.11.442, 
and 24.11.443, related to ) 
unemployment insurance benefit) 
claims ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENTS OF 
ARM 24.11.442 AND 24.11.443 

1. On August 13, 1998, the Department published notice at 
pages 2157 through 2162 of the Montana Administrative Register, 
Issue No. 15, to consider the amendments of the above-captioned 
rules. 

2. On September 10, 1998, a public hearing was held in 
Helena concerning the proposed amendments. Oral and written 
comments were offered at that time. Additional written comments 
were received prior to the closing date of September 17, 1998. 

3. The Department has thoroughly considered the comments 
on the proposed amendments to the existing rules. The following 
is a summary of the comments received, along with the 
Department's response to those comments: 

Comment 1: The AFL-CIO opposes the proposed amendments to 
ARM 24.11.442(5) (g) and 24.11:443(4) (f), regarding "strike pay•, 
on the basis that "strike pay" is not wages, but actually is a 
return of money previously paid by members into a strike fund. 

Response 1: The Department agrees with the comment and has 
amended the rule accordingly. 

Comment 2: The AFL-CIO and other commenters oppose the deletion 
of the sentence "No portion of the payment will be assigned past 
the date of separation" from ARM 24.11.442(5)(a), on the basis 
that it will allow an employer to attribute severance payments 
to weeks or periods after the termination of the employment 
relationship, and thus disqualify the claimant from benefits. 

Response 2: Deleting the language referenced in this concern 
does not mean that severance payments are being spread forward 
over weeks following separation from employment. In addition, 
severance pay is not being applied in a way that results in a 
claimant being held ineligible for continued claim weeks 
following the week of separation. ARM 24. 11. 442 does not 
address continued claims. It simply indicates that for the 
purpose of determining a claimant's monetary eligibility (weekly 
benefit amount and duration), these payments are reported by the 
employer for the quarter in which they are paid. Any future 
impact to monetary eligibility only occurs if and when that 
quarter is included in a base period for a future claim. A 
claimant can upon filing a claim request those wages be moved to 
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the quarter in which the termination occurred, if it is a 
different quarter. 

In the proposed ARM 24.11.443(4) (a), for the purpose of 
reporting these •earnings• for a weekly claim for benefits, the 
payments are reported by the claimant in the week of the 
separation, not before and not after. Therefore, it does not 
affect the eligibility for benefits for weeks after the week of 
separation and after the waiting week is served. Prorating of 
such payments into the future will not occur because the 
payments, according to the proposed rule, are reported during 
the week of the separation. 

Comment 3: The AFL-CIO also opposes language that would allow 
the Department to deny benefits during a period of involuntary 
unemployment, including a •mandated vacation". The AFL-CIO 
contends •that this proposed rule change was prepared for a 
specific employer which is seeking to do by rule what the law 
currently denies." 

ReRponse 3: Unemployment Insurance is intended to provide 
benefits to workers that are unemployed through no fault of 
their own. However, vacation (whether voluntary or mandated), 
time off for which the employee is paid by the employer, is not 
considered unemployment. Section 39-51-2101, MCA, describes 
unemployment as performing no work and earning no wages. 
vacation pay is defined as wages in 39-51-201 (20), MCA. The 
proposed amendments are a clarification of what is already in 
statute and the current version of the rules. The current 
language and the proposed amendments provide that the payment 
for a paid vacation constitutes wages when the vacation is 
taken. 

The AFL-CIO contention that this proposed rule change was 
prepared for a specific employer is not correct. The 
Department's practice since at least January 1996 has been that 
vacation pay is reported for the period in which the vacation is 
taken. This is the correct interpretation of the current rules 
which have not changed in several years. The proposed amendment 
is not a change in interpretation, but rather is a change for 
clarification. It is coincidental that this issue is currently 
under protest by a group of employees at the same time that this 
rule revision is being pursued. The process to consider 
revising or clarifying these sections of rule began in 1995. 

Comment 4: One person testified that "I do not believe that 
this [severance pay] should be lumped in as and considered 
wages•. 

Respgnse 4: Severance pay is specifically included in the 
definition of wages in 39-51-201(20), MCA. The proposed rules 
cannot change the statutory definition of wages. 

Comment 5: The AFL-CIO and another commenter expressed concern 
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that the proposed amendments in ARM 24.11.442(5) (e) and (h) are 
confusing and conflict with each other, and that similarly, the 
proposed amendments in ARM 24.11.443(4} (e) and (g) are confusing 
and in conflict. 

Response 5: In each section, the two subsections refer to 
different situations. Subsection (e) in both cases refers to 
payments to an employee for accrued "unused" leave for which a 
payment is made to clear the "unused" leave from the employer's 
books. This occurs when an employer will not allow the carrying 
forward of unused leave but will pay the employee for the leave 
time not taken (i.e., employee does not take the leave time off 
and continues to be employed). In these instances, the 
Department attributes the payment to the quarter paid for wage 
reporting purposes and to the week paid for continued claim 
purposes. In order to help clarify the language, the Department 
has amended the rules to also refer to this as a "cash-out• of 
unused leave time. Subsections (h) and (g) in their respective 
sections refers to accrued leave that ia taken by the employee 
(in other words, the employee takes the leave time off). The 
Department will add language to ARM 24.11.443(5) (g) to better 
clarify the intent. 

Comment 6: The AFL-CIO supports the elimination of ARM 
24 .11. 442 (7). 

Response 6: The Department agrees with the comment and has 
deleted the subsection as proposed. 

Comment 7: The AFL-CIO opposes the inclusion of language 
"requiring" unemployed workera to file continued claims via the 
interactive voice response (IVR) telephone system, unless it is 
determined that the claimant cannot use the IVR system. 

Response 7: The Department wants claimants to use the IVR 
system to file their continued (biweekly) claims because it 
allows the claimant to enter their answers to the claim 
questions quickly and accurately, resulting in a quicker payment 
and fewer errors. The IVR system also reduces the need for data 
entry of "mail-in" paycards, resulting in elimination of data 
entry errors and lost paycards. The Department also notes that 
the IVR system is used by over 97 percent of UI claimants and is 
a highly accepted method for filing the biweekly claim. The 
option of using the mail-in paycard is still available for 
persons who cannot use the system or do not have access to a 
telephone. 

comment B: Several persons commented that there have been 
problems with the telephone claims systems, referring both to 
the Telephone Claims centers and the Interactive Voice Response 
(IVR) systems. The comments relate to "the inability to get 
through" at times, occasional technical problems, and the cost 
burden on claimants. 
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Response B: The Unemployment Insurance Division acknowledges 
that there have been times when it is difficult to access the 
two telephone systems. Unemployment claims in Montana tend to 
be very cyclical. Winter is much busier than summer and Mondays 
and Tuesdays are busier than other days of the week. For the 
IVR system, sunday is the busiest day (about 80 percent of 
biweekly claims are filed on Sunday) . When the volume is 
concentrated on certain days, it is difficult to avoid 
congestion and busy signals. The Department has implemented 
measures that have very much improved access but anticipate that 
at busy times, access may be difficult. 

One problem with access is large layoffs that cause 500 to 1,000 
workers to try to call in a very short period of time. To 
address these occurrences the Department has held group, in
person claims taking sessions in a few instances. Such methods 
take some of the burden off the Telephone Centers at busy times, 
although the claims still have to be entered into the computer 
system. When such groups are arranged, the cooperation of the 
employees in using these group sessions is appreciated. Knowing 
about such layoffs in advance is helpful in planning for the 
claims activity. 

There have indeed been occasional technical problems with both 
systems. These processes are relatively new and they are 
dependent upon technology that is relatively new. Occasional 
technical "glitches• will occur. The Department has achieved 
considerable improvement over the past year and eXpects that the 
callers of both systems will experience far fewer technical 
problems. For example, the IVR system ("BOO" number) is 
dependent on the availability of a mainframe computer system 
that is occasionally taken "off-line" for maintenance on Sunday 
mornings or other times. These outages are scheduled to avoid 
impacting critical operations but unfortunately cannot avoid all 
operations. Therefore, because Sunday is the busiest day for 
the IVR system, there is a perception that there is a problem. 
In reality, the claimant can call anytime during the week and if 
the call is completed by the end of the day Monday, the benefit 
check is not delayed. 

The Department is sensitive to the concerns regarding long
distance telephone charges incurred when filing an initial 
claim. The Department notes that when a claimant had to drive 
to the local Job Service to file the claim, there was a cost in 
time and travel. The Telephone Claims Centers allow the 
claimant to call from the convenience of their home, while 
eliminating the time and cost of driving to the local office. 
The Department will continue to explore alternatives for 
circumstances in which access is limited. 

For a few people, it can be difficult to do their business on 
the telephone, i.e., explaining complicated situations or events 
that led to a separation, etc. Claims can be complicated. The 
Customer Service Representatives that take these calls are 
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trained to assist the caller in providing needed information for 
the adjudication of the claim. The more they do this, the more 
skilled they get. Because these Customer Service 
Representatives (claims takers) are located in two centers 
instead of 23 local offices, training can more easily be done on 
a day-to-day basis rather than only occasionally. 

Overall, the acceptance of these two telephone systems 
(Telephone Centers and IVR) has been very high. In a recent 
survey, for the Telephone Center services, only 7 percent 
indicated dissatisfaction (93 percent acceptance); for the 
center that opened first, only 4 percent indicated 
dissatisfaction (96 percent acceptance) . This tells us that as 
we gain more experience, the services provided can only improve 
in both centers. For the IVR system, 97 percent of claimants 
use this system. The acceptance level is also very high (93 
percent) . 

Comment 9: Several commenters stated that claimants should be 
able to visit their local Job Service office and file an initial 
claim. 

Response 9: The Department has instituted the telephone claims 
system in response to budgetary and service considerations. The 
Department does not have adequate funding to allow it to provide 
that option on a regular basis. As noted above, the Department 
does provide for in-person claim filing in the event of certain 
large layoffs or plant closures. (See response B, above.) 

4. After consideration of the comments, the Department 
has amended the rules as follows: (new matter underlined, 
deleted matter interlined, added material in ALL CAPS) 

24 .11 442 INITIAL MONETARY DETERMINATION- -WAGES--REVISIONS 
(1) through (4) Remain the same. 
(5) The following payments are wages al!li!iiguabie which must 

be reported by employers on their w1arterly reportg in 
accordance with ARM 24 11 702. but these wages can be recorded 
in the wage record of the claimant after the filing of a claim. 
if necessary. in the following manner: 

ftrt Payments based upon length of employment ot paid upon 
tezmination of the employment will be tzeated &8 follows. ,.he 
attzibutable poztion of the papwent will be ptozated hom the 
date of hire ox from the beginning of the base petlod, whichewet 
occa±i!i latet, thzoagh the date of l!lepazation. lfu poztion of the 
payment 'dll be al!lsigued pai!it the date of l!lepaz ation. !lowe o ez, 
if the accumulated pap il!l $1, 666 oz lel!la, the pay will be 
attJ::ibuted to the quartet in which the sepaxation occt.ltted. 
St!Ch p&jiiiEUt:S include. 

(i) accttwttlated vacatiou o± eick ptty made upon tetmination 
of employmeut, 

(ii) bonus pajmeuts, 
jiii) wagei!i in lieu of notics, for tetliiination, dil!lmi!l!l&l 

psy, ee(lerance and eeparation, or othet eimilaz payments. 
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(bl Payments made fez vacation taken by the claimant aze 
attzibutable to the peziod: covezed by the payment. 

lei Payrnents made fez back pay aze attzibatable to the 
pez iod of time uudez dispute and aze assigned to the pet iod 
specified by the back pay awazd. 

ldl Payments made fez a holiday aze attz ibatable to the 
week in which the holiday occaza. 

lei Weeks of sick leave taken by the claimant are 
attzibatable to the peziod of employment when tha sick laava is 
taiten-:-

141 Payments made for termination of employment generally 
knpwn gr deacribed as seyerance pay. separation pay. termination 
pay. wageg in lieu gf ngtice. cgntinuatipn gf wages for a 
dagignotad parigd gf time fgllgwing ceggatipn 0 f wgrk. pr other 
similar payment. and paymentg made under an incentive. emplgyee 
buy-gut . gr similar plan designed tp prpduce a general or 
gpeqific reduqtipn in fprqe by inducing employeeg to leaye 
ygluntarily gr in lieu 0 f inypluntary terroination. whether paid 
in a lump gum pr incrementally pyer any period of time. are 
attributable tp the quarter in whiqh the separation from work 
occurred 

.1Jll Acqrued yacatipn and siqk leaye paid at or after 
aeparation. gther than a temppra~ layoff. are attributable to 
the quarter in whiqh the separation fr0 m wprk occurred 
~ Bpnus awards. incentives. rewards. profit sharing 

and atgcks are attributable to the quarter the payment was 
iggued. 

1dl Holiday pay is attributable tp the quarter in which 
the holiday occurred 

lel Paymentg receiyed for acqrued unused yacation. sick 
leaye. qgmpengatp~ time gr gther similar leaye when separation 
hu opt occurred gr during periods pf temporary laypff are 
attributable tp the quarter in which the payment was issued. 
111ESE PAYMENTS ARE SOMETIMES ALSO KNOWN AS A "CASH-OUT" OF LEAVE 
BENEFITS. 

Jtl Baqkpay and Qettlements. in all cases. will be 
prgrated baqk pyer the time the payment represents Only the 
pgrtign gf the payment that ia wagea whiqh would haye been 
earned. gr wages earned and opt paid. will be applied to weekg 
claimed and quarterly wages. 

jgi Strikc pay i& attdbgtable to the ggaxtex in which it 
waa paid by the employe; I guion!. hoHevex. upon xeggcet by the 
claimant the wagee will be ad I gated to when eaxned !picket dgty 
pex fo:tmed;l 

lb gl Use 0 f yacatign gr sick leaye. compenaatory time or 
gther similar leaye paid during the cgurae of empleyment. 
including periods pf tempprary laygff. fgr time gff from work 
for yaqatign whether voluntary or mandated. sick leave or 
gther leave with pay ia attributable to the quarter in which the 
time off from wprk occurred. 

I± hl Rpyalties. residual payments. and commissions are 
attributable to the quarter in whiqh the payment was issued. 

(6) Remains the same. 
(Y) tphe: amount of wages may be :tevised aftez the initial 
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moneta:ty detexminAtion becomes final if newly obtained wage 
infozmatiou change!t the claimant's maximum benefit amount by l!lt: 
least $5e.ee. 

+&T l1l Remains the same as proposed. 
AUTH: 39-51-301, 39-51-302, MCA 
IMP: 39-51-2105, and 39-51-2201 through 39-51-2204, MCA 

24,11 443 CQNTINQEP CLAIMS (1) through (3) Remain the 
same as proposed. 

(4) A claimant must report all earnings, except for 
counnissions, in the week they were earned and not the week .thfU! 
were paid. except as otherwiee prgyided in this rule. 
Conunie:sion& may be zepotted when paid. For pumpaea of tbia 
rule, earnings are wages as defined in 39-51-201. MCA, and as 
further clarified by example in this rule. 

lal Payments made for termination of employment generally 
known or described as severance pay, separation pay, termination 
pay, wages in lieu of ngtice. cgntinuation of wageg for;. 11 
designated perigd gf time following ceggation of work, gr gtbe~ 
eimilar payment. and paymentg made under an incentive emplgyee 
buy-gut. or similar plan designed tg produce a general or 
epecific reductign in force by inducing emplgyeea tg lene 
voluntarily gr in lieu gf inyglunta~ terminatign. wbether paid 
in a lump sum gr incrementally over any perigd gf time, must be 
repgrted for the week in which tbe separatign from work 
occurred. 

ill Accrued vacation and sick leave paid at or after 
eeparatign other tban a temporary laygff. must be repgrted for 
the week in whicb the aeparation from wgrk gccurred. 
~ Bonug. awards. incentiveg. rewardg. prgfit gharing. 

and stocks muat be reported for the week in which the payment 
waB received 

jgl Holiday pay and tbe bgurg paid mugt be reported fgr 
the week in which the boliday gccurred 
~ Paymentg received for accrued unuged vacatign, sick 

leave. cgmpensato~ time gr other gimilar leave when aepar~&tign 
bag opt occurred gr during perigde gf tempgrary layoff must bg 
repgrted by the claimant on the cgntinued claim for the week in 
which the payment was received. THESE PAXMENIS ARE SQMETIMES 
ALSO KNOWN AS A "CASH-otrr" OF LEAVE BENEFitS. 

±fi Stxike p4f moat be regog tgd on the coutixxqed clalm fox 
the week in Hhidg picket dqtJ ua pgxfoxmgd. 

ill Paymentg fgr USE OF vacation or aick l .. ave. 
compengato~ time gr gther aimilar leave paid during the cgurse 
gf ernplgyment, including periods gf tempgra~ layoff. fgr time 
gff frgm work for vacation whether voluntary or mandated, pick 
leave or other leave with pay muet be repgrted for the wgek 
during which the time gff from work occurred. 

J9l Royalties. residual payments. and commissions mugt be 
reported as earningg for the week in which the payment wag 
received The hours must be reported fpr the week in wbich the 
work was performed. 

(5) and (6) Remain the same. 
!'7) A continued claim may be filed by mail. 
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AUTH: 39-51-301, 39-51-302, MCA 
IMP: 39-51-2101 through 39-51-2308, MCA 

5. The amendments are effective on November 1, 1998. 

issioner 
& INDUSTRY 

Certified to the Secretary of State: October 13, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the amendment) CORRECTED NOTICE OF AMENDMENT 
of ARM 24.16.9003, ) OF PREVAILING WAGE RULES 
ARM 24.16.9004 and ) 
ARM 24.16.9007, related ) 
to Montana's prevailing wage ) 
rates l 

TO ALL INTERESTED PERSONS: 

1. 
at pages 
Register, 
captioned 

2. 
corrected 
Register, 
captioned 

On September 24, 1998, the Department published notice 
2585 through 2593 of the Montana Administrative 
Issue No. 18, regarding the amendment of the above
rules. 

On October 8, 1998, the Department published a 
notice at page 2755 of the Montana Administrative 
Issue No. 19, regarding the amendment of the above
rules. 

3. The Department has discovered a typographical error 
(transposition of numbers) made in the Corrected Notice of 
Amendment for the health/welfare rate for the occupation of 
"Heat and frost insulator'' in District 6. The correct 
health/welfare rate for the occupation "Heat and frost 
insulator" for District 6 is $2.79 per hour. 

4. The Department advises interested persons and the 
public that the correct health/welfare rate for the occupation 
of "Heat and frost insulator" in District 6 was published in the 
document entitled "State of Montana Prevailing Wage 
Rates-Building Construction" for building construction, dated 
September 15, 1998. 

5. This Corrected Notice of Amendment applies only to the 
amendment of ARM 24 .16. 9007. The corrected rate identified 
herein is applicable to public works contracts entered into on 
or after September 15, 1998. 

6. Replacement pages for the corrected notice of amendment 
were submitted to the Secretary of State on September 30, 1998. 

Ke in Braun, 
Rule Reviewer 

Certified to the Secretary of State: October 13, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.28.101 and 
24.28.112, related to workers' 
compensation mediation 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
ARM 24.28.101 AND 24.28.112 

1. On April 30, 1998, the Department published notice at 
pages 1061 through 1063 of the Montana Administrative Register, 
Issue No. 8, to consider the amendment of the above-captioned 
rules. 

2. On May 28, 1998, a public hearing was held in Helena 
concerning the proposed amendments. No oral and written 
comments were offered at that time. No written comments were 
received prior to the closing date of June 5, 1998. 

3. The Department has amended the rules exactly as 
proposed. 

4. The amendments are effective November 1, 1998. 

Certified to the Secretary of State: October 13, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.29.207, 
24.29.703, 24.29.801, 
24.29.1201, 24.29.1203, 
24.29.1204, 24.29.2329, 
24.29.2803 and 24.29.2839, 
the adoption of 11 new rules, 
and the repeal of ARM 
24.29.707, 24.29.708, 
24.29.802, 24.29.803, 
24.29.805, 24.29.807, 
24.29.808, 24.29.2821, 
24.29.2824, 24.29.2827, 
24.29.2829, 24.29.2834, 
24.29.2837, 24.29.3701, 
24.29.3703, 24.29.3704, 
24.29.3707, 24.29.3711, 
24.29.3721, 24.29.3726, 
24.29.3731, and 24.29.3741, 
all related to workers' 
compensation matters 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 11 RULES, 
ADOPTION OF 11 NEW RULES, 
AND REPEAL OF 22 EXISTING RULES 

1. On April 30, 1998, the Department published notice at 
pages 1064 through 1077 of the Montana Administrative Register, 
Issue No. 8, to consider the amendment, adoption and repeal of 
the above-captioned rules. 

2. On May 28, 1998, a public hearing was held in Helena 
concerning the proposed amendments, adoptions and repeals. Oral 
and written comments were offered at that time. Additional 
written comments were received pri~r to the closing date of 
June 5, 1998. , 

3. The Department has thoroughly considered the comments 
on the proposed new rules and the amendments to the existing 
rules. The following is a summary of the comments received, 
along with the Department's response to those comments: 

Comment 1: A commenter stated that units of the Montana 
university system require that all students be covered by 
health care insurance. The commenter stated that the rules 
should provide for payment of student health care insurance if 
the claimant/student does not otherwise have health care 
insurance, as a mandatory fee associated with enrollment. 

Response 1: The Department agrees and has amended the rules 
accordingly. 

Comment 2: A commenter stated that NEW RULE VIII should provide 
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for documentation of registration, rather than 
because Montana institutions generally require 
tuition at registration. 

enrollment, 
payment of 

Response 2: The Department has amended the rule to provide for 
documentation of enrollment or registration, as appropriate. 

Comment 3: A commenter stated that extraordinary living 
expenses, such as having to establish a second dwelling in order 
to engage in retraining, should be an allowed expense. 

Response 3: The Department concludes that in the unlikely case 
of the actual need for establishing a second dwelling in order 
to participate in retraining, an insurer will be able to agree 
to payment of those expenses. The Department believes that it 
is appropriate to keep its rule disallowing payment for living 
expenses. 

Cqmment 4: A commenter suggested including in NEW RULE X an 
express limitation of retraining to not more than 104 weeks, 
pursuant to§ 39-71-1006(2), MCA (1997). 

Reapqnse 4: The Department concludes that the cited statute is 
clear on the 104 week limitation, and that inclusion of the 
suggested language would unreasonably duplicate statutory 
provisions. 

Comment 5: A commenter suggested that NEW RULE X expressly 
limit tuition costs to those established by a Montana 
institution for a comparable program. 

Reaponae 5: The Department has amended NEW RULE X by limiting 
tuition to what is "reasonable". While the tuition costs of a 
Montana school is probably a good indication of what tuition 
rate is reasonable, there may be cases where the most 
appropriate option (and perhaps more cost-effective) for a given 
claimant may involve attendance at an out-of-state retraining 
program. 

Comment 6: A commenter suggested that NEW RULE X be amended to 
state that an insurer is not liable for current or future 
tuition or fees when a claimant prematurely discontinues a 
training program. The same commenter also suggested that any 
tuition refunds be returned to the insurer, and that the insurer 
be entitled to possession of any books, tools or equipment that 
the insurer had paid for. 

Responae 6: The Departme~t has amended the rule to allow the 
insurer to take possess1on of books, tools or equipment 
furnished by the insurer if the claimant prematurely terminates 
the retraining program. The Department declines to adopt a •one 
strike, you're out" rule for a claimant that fails to complete 
registration or prematurely withdraws (perhaps temporarily) from 
the agreed upon training program. 
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eomment 7: A commenter objected to the proposed amendments to 
ARM 24.29.801, requiring insurers to notify the Department in 
writing of the change of adjuster, on the basis of time and 
inconvenience it will place on insurers. 

Response 7: The Department receives numerous telephone calls 
regarding claims from persons trying to get in touch with the 
office of the adjuster handling the claim. The Department 
concludes that it is appropriate for insurers to notify the 
Department of which adjuster (or which office) is handling each 
claim. The Department notes that some insurers assign claim 
responsibility to a particular office of a third party adjuster; 
other claims are handled by the insurer's in-house adjusters. 
It is the intent of the Department to only require an insurer to 
notify it when responsibility for a claim is being assigned from 
one office (with a mailing address and main telephone number) to 
another office (with a different address and telephone number) . 
The Department does not believe it is necessary at this time to 
specifically identify by name the person responsible for 
handling the claim file. 

4. After consideration of the comments, the Department 
has amended the 11 existing rules exactly as proposed. 

5. 
repeals. 
proposed. 

No comments were made concerning any of the proposed 
The Department has repealed the 22 rules exactly as 

6. After consideration of the comments received on the 
proposed new rules, the Department has adopted seven new rules 
exactly as proposed: 

NEW RULE I ! 2 4 • 2 9 • 713 l EVIDENCE OF INSURANCE COVERi\GE 

NEW RULE II !24. 29 .1721! PAYMENT OF REHABII.ITATION 
EXPENSES FROM THE INPUSTRIAL ACCIDENT REHABILITATION ACCOUNT FOR 
CLAIMS A&ISING BEFORE JQI3 1, 1991 

NEW RilLE I II I 2 4 . 2 9 17 2 2) PAYMENT OF REHAB II.ITATION 
EXPEHSES FROM THE INPUSTRIAL ACCIDENT REHABILITATION ACCQUNT FOR 
CLAIMS A&ISING ON OR AFTER JULY 1. 1991 AND BEFORE JQLY 1, 1997 

NEW RW.E IV (24. 29 1725) INFORMATION TO BE INCLUPED IN THE 
REHABILITATION PLAN 

NEW RULE V (24.29.1727! DEPARTMENT'S NOTICE OF 
AUTHORIZATION OR DENIAL OF USE OF TRUST Ftnros 

NEW RlffiE VII (24.29.1733! DISALLOWED REBABILITAIION 
EXPENSES 

NEW RULE XI (24 29.1761) DISPIITES OVER REHABILITATION 
EXPENSES 

Montana Admininstrative Register 20-10/22/98 



-2875-

7. After consideration of the comments received on the 
proposed new rules, the Department has adopted four new rules 
exactly as proposed, with the following changes: (deleted 
matter stricken; new matter underlined) 

NEW RULE VI 124 29 1731) ALLQWABLE REHABILITATION EXPSNSES 
(1) The department will pay, from the trust fund account, 

tuition required for the agreed upon rehabilitation plan. The 
department will pay, from the trust fund account, fees, books, 
supplies and equipment which are a prerequisite for the 
retraining and required by the provider of the training. Unless 
otherwise agreed upon between the claimant and insurer, the 
department will not pay for fees, books, supplies and/or 
equipment which are optional and not required to complete the 
retraining plan. For example, the purchase of student health 
insurance at a Montana university is an optional fee not 
required for enrollment. unless the claimant does not have 
health care insurance. If the claimant does not have health 
care insurance. the purchase of student health insurance is 
required The payment of parking fees is required for 
enrollment at Montana universities. 

(a) and (b) Remains the same as proposed. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE VIII !24 29 17351 DOCUMENTATION REQUIRED 
(1) The department will release payment upon receipt of 

proof of enrollment or registration. as appropriate, from the 
provider of the retraining, of the date the funds are needed, 
and of the payee's federal employer identification number 
(FEIN) . If reimbursement is requested, a copy of the paid 
invoice or receipt of payment is required. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE IX (24 29 1737) INSUBER RESPONSIBILITY TO PROVIDE 
INFORMATION TO THE DEPARTMENT (1) Remains the same as 
proposed. 

(2) The insurer, or its designated rehabilitation 
provider, is required to notify the department immediately if 
promptly upon learning that the claimant is not successfully 
completing his/her responsibilities specified in the 
rehabilitation plan or is no longer attending the retraining 
program. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

NEW RULE X (24 29 17411 PAYMENT OF REHABILITA,TION EXPENSES 
FOR CLAIMS ARISING ON OR AFTER JULY 1. 1991 (1) For claims 
arising on or after July 1, 1997, a disabled worker is entitled 
to receive payment for reasonable tuition, fees, books, and 
other reasonable and necessary retraining expenses, excluding 
travel and living expenses paid pursuant to the provisions of 
39-71-1025, MCA. 
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(2) Remains the same as proposed. 
(3) The insurer must pay for tuition required for the 

agreed upon rehabilitation plan. The insurer must pay for fees, 
books, supplies and equipment which are a prerequisite for the 
retraining and required by the provider of the training. Unless 
otherwise agreed upon by the insurer and the claimant, the 
inaurer is not responsible for fees, books, aupplies and/or 
equipment which are optional, not required to complete the 
retraining plan. For example, the purchase of student health 
insurance at a Montana univeraity is an optional fee not 
required for enrollment, unless the claimant does not haye 
health care insurance. If the claimant does not haye health 
care insurance. the purchase of student health insurance is 
reguired. The payment of parking fees is required for 
enrollment at Montana universities. 

(a) and (b) Remains the same as proposed. 
(4) The insurer is not liable for tuition, fees, books or 

equipment costs incurred if the claimant fails to complete 
registration requirements or fails to properly withdraw from the 
agreed upon training program. The insurer is entitled to any 
refund of tuition or fees that may be paid by the retraining 
entity upon the early withdrawal of the claimant from the 
training program In addition. the insurer is entitled to 
possession of books. tools or other egyipment previoysly paid 
for by the insurer upon the pre-graduation withdrawal of the 
claimant from the agreed upon training program. 
AUTH: 39-71-203, MCA 
IMP: Title 39, chap. 71, part 10, MCA 

8. The amendmenta, 
November 1, 1998. 

~ . .K 
Rule Reviewer 

adoptions and repeals are effective 

Certified to the Secretary of State: October 13, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.33.121 
and 24.33.131, and the 
repeal of ARM 24.33.141, 
related to the operation of 
the construction contractor 
registration program 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF ARM 
24.33.121 AND 24.33.131, AND 
REPEAL OF ARM 24.33.141 

1. On April 30, 1998, the Department published notice at 
pages 1078 through 1081 of the Montana Administrative Register, 
Issue No. 8, to consider the amendment and repeal of the above
captioned rules. 

2. On May 29, 1998, a public hearing was held in Helena 
concerning the proposed amendments and repeal. No oral and 
written comments were offered at that time. However, written 
comments were received prior to the closing date of June 5, 
1998. 

3. The Department has thoroughly considered the comments 
on the proposed amendments. The following is a summary of the 
comments received, along with the Department's response to those 
comments: 

Comment 1: One commenter stated that the Department should 
accept a certificate of insurance. The commenter stated that 
use of a certificate of insurance is the standard practice 
within the insurance industry. 

Response 1: The Department has amended its rule to permit the 
use of a certificate of insurance, and has deleted the option of 
using a binder form. 

4. After consideration of the comments received on the 
proposed amendments, the Department has amended ARM 24.33.131 as 
proposed with the following changes: (deleted matter stricken; 
new matter underlined; added matter in all capitals) 

24 33 131 EVIDENCE OF QQMPLIANCE WITH LAWS 
(1) Compliance with workers' compensation laws must be 

demonstrated by either: 
(a) a ceztificate of insuxance issued by the coutzactaz·a 

wotkets · compensation iusr.u::e:t: (oz self insured gronp) atatiug 
that the eoaLtaclot 's- empia,ee11 are coveted fot liability undcz 
the Montana tfozk:ezs' Compensation Act and Occupational Bie~eal!le 
Act, oz 

lal verification b¥ the department b¥ use of the National 
Council on Compensation Insurance !NCCI l national workers' 
compensation database that the entit¥ appl¥ing for construction 
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contractor registration has current workers• compensation 
coverage: or 

Jhl_ a declarations page from the workers' compensation 
pglicy or a biudex of cOYexage. prgyided all of the following 
conditions are met: 

1il the insurer is a cgmpany authgrized to write workers• 
cgmpensation cgyerage in Mpntana: 

liil the name gf the insured as shgwn on the declaration 
page !IX biudeg is the name of the applicant entity: 

liiil the federal emplgyer identification number as sbown 
gn the declaratign page ox bindex is cgnsistent with the federal 
emplgyer identification DUmber of the applicant entity: 

liYl Mgntana is listed as the state under which laws the 
pglicy affgrds coverage: 
~ a pglicy number appears on the declaration page or 

binder: and 
(vi) the declaration page 01 binder is signed by an 

authorized agent of the insurer: or 
(c) A CERTIFICATE OF INSURANCE ISSUED BY THE CONTRACTOR'S 

WORKERS' COMPENSATION INSURER (OR SELF-INSURED GROUP) STATING 
THAT THE CONTRACTOR'S EMPLOYEES ARE COVERED FOR LIABILITY UNDER 
THE MONTANA WORKERS' COMPENSATION ACT AND OCCUPATIONAL DISEASE 
ACT, PROVIDED THE FOLLOWING CONDITIONS ARE MET: 

(i) THE INSURER IS A COMPANY AUTHORIZED TO WRITE WORKERS' 
COMPENSATION COVERAGE IN MONTANA; 

(ii) THE NAME OF THE INSURED AS SHOWN ON THE CERTIFICATE OF 
INSURANCE IS THE NAME OF THE APPLICANT ENTITY; 

(iii) THE INSURER'S AGENT IS LICENSED TO DO BUSINESS IN 
MONTANA; 

(iv) THERE IS AN ORIGINAL SIGNATURE ON THE CERTIFICATE OF 
INSURANCE OF AN AGENT OR OTHER PERSON THAT IS AUTHORIZED TO BIND 
THE INSURER; 

(v) THE CERTIFICATE OF INSURANCE SPECIFIES THAT THE 
WORKERS' COMPENSATION COVERAGE IS UNDER THE LAWS OF MONTANA TO 
THE SAME NAMED INSURED EMPLOYER THAT IS APPLYING FOR 
CONSTRUCTION CONTRACTOR REGISTRATION; AND 

(vi) THE CERTIFICATE OF INSURANCE MUST BE VALIDATED WITHIN 
20 DAYS BY THE SUBMISSION OF A DECLARATION PAGE OR POLICY FROM 
THE REGISTERING ENTITY; OR 

(~d) a written statement, made under oath, declaring the 
basis for each and every exemption to the coverage requirements 
of the Workers' compensation Act that the applicant contends 
applies. If the applicant claims the independent contractor 
exemption, a copy of the applicant's exemption or an application 
for exemption must be attached to the registration application 
form. 

(2) eumpliance with ctnempluyment insurauce laws nrnet be 
demonstrated by either. 

(a) the Mc:nttanl!l uuemploJihSnt insurance account nnmber, ot 
(b) a wx it ten statement, made under oath, that the 

coutxactoi does not have any employees that are required to be 
covered foz unemployment iusutance purposes. 
AUTH: 39-9-103, MCA IMP: 39-9-202, MCA 
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5. The Department has amended ARM 24.33.121 exactly as 
proposed. 

6. The Department has repealed ARM 24.33.141 exactly as 
proposed. 

repeal are effective November 1, 

Certified to the Secretary of State: October 13, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.35.111, 
24.35.121, and 24.35.141, all 
related to the independent 
contractor exemption 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
ARM 24.35.111, 24.35.121 AND 
24.35.141 

1. on April 30, 1998, the Department published notice at 
pages 1082 through lOBS of the Montana Administrative Register, 
Issue No. 8, to consider the amendment of the above-captioned 
rules. 

2. on May 29, 1998, a public hearing was held in Helena 
concerning the proposed amendments. No oral and written 
comments were offered at that time. No written comments were 
received prior to the closing date of June 5, 1998. 

3. The Department has amended the rules exactly as 
proposed. 

4. The amendments are effective November 1, 1998. 

Certified to the Secretary of State: October 13, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

·In the matter of the transfer 
of rules 11.14.101 through 
11.14.519 except for repealed 
and reserved rules 
pertaining to the licensure 
of child care facilities and 
16.24.406 through 16.24.417 
pertaining to requirements 
for child care centers 

TO: All Interested Persons 

CORRECTED NOTICE OF 
TRANSFER 

1. On september 24, 1998, the Department of Public Health 
and Human Services published notice of the transfer of the 
above-stated rules on page 2594 of the 1998 Montana 
Administrative Register, issue number 18, pertaining to the 
licensure of child care facilities and requirements for child 
care centers. 

2. The department inadvertently cited the incorrect 
legislative chapter as its authority to transfer the above
stated rules. The incorrect citation to chapter 418 Laws of 
Montana 1995, is hereby replaced with chapter 546, Laws of 
Montana 1995. 

3. All other rule changes adopted and repealed within the 
transfer of the licensure of child care facilities and 
requirements for child care centers notice remain the same. 

4. The replacement pages for this transfer notice were 
submitted to the Secretary of State on September 30, 1998. 

Jla .2L 
Rule R~ewer WJ?~~ rectOr; PublCHeal th and 

Human Services 

Certified to the Secretary of State October 13, 1998. 
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VOLUME NO. 47 OPINION NO. 19 

CITIES AND TOWNS - Public works employee or director as city 
council member; 
CONFLICT OF INTEREST - Hospital district employee as hospital 
district trustee; 
CONFLICT OF INTEREST - Public works employee or director as city 
council member; 
COUNTY OFFICERS AND EMPLOYEES - Hospital district employee as 
hospital district trustee; 
HEALTH BOARDS AND DISTRICTS - Hospital district employee as 
hospital district trustee; 
HEALTH CARE FACILITIES - Hospital district employee as hospital 
district trustee; 
HOSPITAL DISTRICTS - Hospital district employee as hospital 
district trustee; 
LOCAL GOVERNMENT Hospital district employee as hospital 
district trustee; 
LOCAL GOVERNMENT - Public works employee or director as city 
council member; 
PUBLIC OFFICERS Hospital district employee as hospital 
district trustee; 
PUBLIC OFFICERS - Public works employee or director as city 
council member; 
MONTANA CODE ANNOTATED - Section 7-34-2120; 
OPINIONS OF THE ATTORNEY GENERAL - 46 Op. Att 'y Gen. No. 26 
(1996), 43 Op. Att'y Gen. No. 47 (1989), 41 Op. Att'y Gen. No. 
81 (1986), 37 Op. Att'y Gen. No. 102 (1977). 

HELD: 1. A hospital district employee cannot be a hospital 
district trustee. 

2. A public works employee or director cannot be a member 
of the city council. The positions are incompatible. 

Mr. Allin H. Cheetham 
Chouteau County Attorney 
P.O. Box 112 
Fort Benton, MT 59442-0112 

Mr. Richard L. Burns 
Glendive City Attorney 
P.O. Box 6 
Glendive, MT 59330 

Dear Mr. Cheetham and Mr. Burns: 

October 13, 1998 

You have recently asked my opinion on questions which are 
closely related and require similar analysis. I am therefore 
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responding to both requests with one opinion. 
questions are: 

The related 

1. May a hospital district employee be a trustee of 
the hospital district? 

2. May a public works employee be a city council 
member? 

3. May a public works director, or any other 
appointed city officer, hold the position of city 
council member? 

Two employees of the Missouri River Medical Center, a hospital 
district health care facility, have filed for election to that 
hospital district's board of trustees. Mr. Cheetham questions 
whether serving in both positions creates a conflict of interest 
or is prohibited for any reason. A public works employee for 
the City of Glendive is also an elected alderman and sits on the 
Glendive city council. Mr. Burns asks first whether this 
presents a conflict of interest, and second, whether the two 
positions are incompatible. 

As noted in Mr. Burns' letter, the question of whether a city 
employee sitting on the city council presents a conflict of 
interest was previously addressed in 41 Op. Att'y Gen. No, 81 
(1986) . In that opinion, former Attorney General Mike Greely 
held that there is no inherent conflict of interest when an 
employee of the City of Glendive is also an elected member of 
the city council. That opinion provides the controlling answer 
to Mr. Burns' initial question regarding a possible conflict of 
interest. 

However, adoption of a conflict-of-interest statute in no way 
abrogates the common law rule against the holding of 
incompatible positions. Taroo v. Bowman Pub. Sch. Diet. No. 1, 
232 N.W.2d 67, 71 (N.D. 1975). Because I conclude that the 
doctrine of incompatible offices prevents a public works 
employee or director from serving as a city council member, as 
well as a hospital employee from serving as a trustee of the 
hospital district, it is not necessary to further analyze the 
conflict of interest issue. 

The Montana Supreme Court has recognized that two offices are 
incompatible when one has the power of removal over the other, 
when one is in any way subordinate to the other, when one has 
the power of supervision over the other, or when the nature and 
duties of the two offices are such as to render it improper, 
from considerations of public policy, for one person to retain 
both. State ex rel. Klick v. Wittmer, 50 Mont. 22, 144 P. 648 
(1914) . 
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The doctrine of incompatible public offices eliminates the 
public policy concerns inherent in the simultaneous holding of 
multiple public offices or positions by: 

(1) preventing multiple position-holding, so that 
offices and positions of public trust do not 
accumulate in a single person; (2) preventing 
individuals from deriving, directly or indirectly, any 
pecuniary benefit by virtue of their dual position
holding; (3) avoiding the inherent conflict which 
occurs when an employee's elected position has 
revisory power over the employee's superior in another 
position; and (4) ensuring, generally, that public 
officeholders and public employees discharge their 
duties with undivided loyalty. 

46 Op. Att•y Gen. No. 26 (1996), &1ting 43 Op. Att'y Gen. No. 47 
at 165 (1989), which cites Acevedo v, City of North Pole, 672 
P.2d 130, 134 (Alaska 1983). 

In 46 Op. Att'y Gen. No. 26, I also concluded that the common 
law doctrine of incompatible public offices applies to public 
employees, as well as to public office holders, and that a 
county employee appointed by a board of county commissioners and 
paid by the county cannot serve on the board of commissioners 
for the same county. 

The common-law doctrine of incompatibility extends to 
positions of public employment as well as public 
offices. See. e.g., Otradoyec y, City of Green Bay, 
347 N.W.2d 614 (Wis. Ct. App. 1984). As the Wyoming 
Supreme Court has stated, it is "inimical to the 
public interest for one in public employment to be 
both the employer and the employee or the supervisor 
and the supervised." Thomas v, Oremmel, 868 P.2d 263, 
264 (Wyo. 1994), quoting Haskins v. State ex rel. 
Harrington, 516 P.2d 1171 (Wyo. 1973). 

46 Op. Att'y Gen. No. 26. 

Unlike the office of county commissioner, the office of hospital 
district trustee is not compensated. Mont. Code Ann. § 7-34-
2120. Nevertheless, the office of trustee is incompatible with 
employment by the hospital district. The trustee position has 
substantial powers over employees of the hospital district. 
Hospital district trustees employ (and discharge) hospital 
district employees. The trustees determine, within state 
guidelines, the salaries and benefits received by hospital 
district employees. Mont. Code Ann. § 7-34-2122(1); 37 Op. 
Att•y Gen. No. 102 (1977). Mr. Cheetham has indicated that the 
trustees also have direct supervision over the individuals who 
supervise district employees. Thus, an individual serving in 
the dual roles of employee and trustee would be in the position 
of controlling actions and decisions of his or her supervisor 
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which could directly affect his or her job duties and 
compensation. Likewise, an individual serving as a public works 
employee and a member of the city council is in the position of 
controlling the actions and decisions of the employee's 
supervisor, the public works director. 

In each situation, the individual must choose between the 
clashing duties of two positions, a choice the doctrine of 
incompatibility of offices was designed to avoid. Township of 
Belleyille v. Fornarotto, 549 A.2d 1267 (N.J. 1988). Such 
scenarios are clearly "inimical" to the public interest and thus 
prohibited by the doctrine of incompatible offices. 

Mr. Burns' third question concerns whether a public works 
director, or any other city officer, can be elected to the city 
council. According to Mr. Burns, the Glendive City Council has 
supervisory power and the power of removal over the public works 
director. Thus, the simultaneous holding of the office of city 
council member and the office of public works director presents 
a concern similar to that addressed in 46 Op. Att'y Gen. No. 26. 
There, the positions of county commissioner and county 
coordinator of disaster and emergency services were found to be 
incompatible as the county commission has the powers of 
supervision, revision, and removal over the position of DES 
coordinator. Similarly, the office of city council member is 
incompatible with either the office or the position of public 
works director. 

The determination whether other appointed city offices and 
positions are incompatible with the office of city council 
member is fact-dependent and must be made on a case-by-case 
basis. 

THEREFORE, IT IS MY OPINION: 

1. A hospital district employee cannot be a hospital 
district trustee. 

2. A public works employee or director cannot be a city 
council member. The positions are incompatible. 

jpm/mas/dm 
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NOTICE OF FUNCTIONS OF APMINISTBATIYE QQDE CQMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana !ARMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General• s Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1998. 
This table includes those rules adopted during the period 
July 1, 1998 through September 30, 1998 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1998, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996, 1997 and 1998 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS. Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701 

APMINISTRATIQN. pepartment of. Title 2 

2.21.812 
2. 21.6401 

and other rules - Sick Leave Fund, p. 2133 
and other rules - Performance Appraisal, p. 1452, 
2258 

(Public Employees• Retirement Board) 
2. 43.302 and other rules - Definitions used in Rules and 

Statutes - Actuarial Data - Mailing for Non-profit 
Groups, p. 376, 920 

(State Compensation Insurance Fund) 
I & II Individual Loss Sensitive Dividend Distribution 

Plan, p. 695, 1273 
2.55.321 Calculation of Experience Rates, p. 2643 

AQRICQLIURE, Pepartment of. Title 4 

I 
4.3.602 

Weed District Supervisor Training, p. 811, 1913 
and other rules - Rural Assistance Loan Program to 
Assist Substandard Income, p. 2188, 2704 
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4.5.102 and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986, 2472 

4.5.203 Category 2 Noxious Weeds, p. 809, 1912 
4.5.302 and other rules - Certification of Noxious Weed Seed 

Free Forage, p. 1546, 1827, 2260 
4.9.401 Wheat and Barley Assessment - Refunds, p. 807, 1696 
4.13.1001A Grain Fee Schedule, p. 698, 1276 

STATE AUQITQR. Title 6 

I-XV 

6.6.503 

6.6.2503 

6.6.3101 
6.6.4001 

6.6.5101 

6.10.101 

Annuity Disclosure and Sales Illustrations, p. 382, 
2012 
and other rules - Medicare Supplement Insurance, 
p. 2325 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1, 1698, 2020 
and other rules - Long-term Care, p. 2193 
Valuation of Securities other than those 
Specifically Referred to in Statutes, p. 47, 528 
Plan of Operation for the Small Employer Health 
Reinsurance Program, p. 814, 1406 
and other rules - Registration - Unethical Practices 

Financial Requirements - Bonding - Books and 
Records Requirements in the Business of Securities, 
p. 2527 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 599, 1407 

QOMMERCE. Department of. Title 8 

8.63.101 

(Board of 
8.4.405 

8.4.510 

(Board of 
8.8.2802 

(Chemical 
I 
I-XVIII 

and other rules - Passenger Tramways, p. 1960, 643 

Alternative Health Care) 
and other rules - Naturopathic Physician Continuing 
Education Requirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural 
Substances Formulary List, p. 2134, 529 
Licensure of Out-of-State Applicants, p. 515, 921 

Athletics) 
and other rules - Definitions Prohibitions 
Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053 

Dependency Counselor Certification Program) 
Unprofessional Conduct, p. 1305, 1914 
Chemical Dependency Counselor Certification, 
1408 

p. 602, 
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Chiropractors) 
and other rules Applications Examination 
Requirements Temporary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49, 1494 

(Soard of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules - Fees - Renewal - Inactive Status -

Reactivation of License, p. 2136 

(Board of Cosmetologists) 
8.14. 803 and other rules - Applications for Examination -

Temporary Permits · Application of Out-of-State 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education · Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456, 2261 

8.14.814 Fees Initial, Renewal, Penalty and Refund, 
p. 1226, 2163 

(Boilers, 
8.15.103 

Blasters and Crane Operators Program) 
and other rules - Construction Blasters - Hoisting 
Operators Crane Operators Boiler Engineer 
Training, p. 2149, 453, 1155 

(Board of Dentistry) 
8.16.405 and other rule Fees Dentist Licensure by 

Credentials, p. 2157, 922 
8.16.409 and other rules - Dentist Mandatory CPR - Screening 

Panel - Dental Hygiene Mandatory CPR - Continuing 
Education in Anesthesia Requirements and 
Restrictions - Oenturist Applications - Denturist 
Examination Denturist Intern Renewal 
Requirements and Restrictions - Inspections-Sanitary 
Standards Screening Panel Out-of-state 
Applicants - 90-Day Guarantee, p. 2541 

(Board of Hearing Aid Dispensers) 
8.20.408 and other rule · Unprofessional Conduct - Continuing 

Educational Requirements, p. 2350 

(Board of Horse Racing) 
8. 22. 502 and other rules Parimutuel Wagering - Annual 

License Fees - Timers - Jockeys - Trainers - General 
Requirements - Weight-Penalties and Allowances -
Exacta Betting - Requirements of Licensee - Bonus 
for Owners of Montana Breda, p. 615, 1156 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 1058, 1915 

(Board of 
8.30.402 

Funeral Service) 
and other rules - Applications - Licensure of Out
of-State Applicants - Examination · Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
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Funeral Arrangements - Methods of Quoting Prices -
Itemi~ation Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833 

Nursing) 
' Application for Recognition, p. 1308, 2164 

Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p. 623, 2473 

(Board of Nursing Home Administrators) 
8.34.414 and other rule - Examinations - Fees, p. 2139 

(Board of Occupational Therapists) 
8.35.408 and other rule - Unprofessional Conduct - Continuing 

Education, p. 1551, 2266 

(Board of 
8.36.409 

(Board of 
I 
8.39.505 

8.39.804 

Optometry) 
and other rules - Fees - Licensure of Out-of-State 
Applicants - Continuing Education Requirements -
Approved Programs or Courses, p. 235, 925 

Outfitters) 
Watercraft Identification, p. 2224, 740 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816, 2560 
Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use under an Existing 
Operations Plan, p. 1463, 2267 

(Board of Pharmacy) 
8.40.401 and other rules - Practice of Pharmacy, p. 2353 

(Board of Plumbers) 
8.44.402 and other rule - Definitions - Fees, p. 1751, 2226, 

1158 

(Board of Professional Engineers and Land Surveyors) 
Establishment of a Negotiated Rulemaking Committee 
on Fire Extinguisher Systems - Need for Engineering 
Services, p. 700 
Establishment of a Negotiated Rulemaking Committee 
on Wastewater Treatment Systems Need for 
Engineering Services, p. 703 

8.48.507 Classification of Experience, p. 1504, 534 

(Board of Private Security Patrol Officers and Investigators) 
8.50.428 and other rules - Experience Requirements - Fees -

Private Investigator Trainee, p. 2230, 2705 
8.50.505 and other rule - Employers• Responsibility - Type of 

Firearm, p. 2366 
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Psychologists) 
and other rules 
Continuing Education 
Ethical Practice of 
Conduct, p. 57, 927 

Public Accountants) 

Application Procedures 
- Unprofessional Conduct 
Psychology - Unprofessional 

and other rules - Fee Schedule - Inactive Status and 
Reactivation - Basic Requirement - Alternatives and 
Exemptions, p. 2369 

(Board of Radiologic Technologists) 
8.56.402 and other rules Applications Continuing 

Types 

(Board of 
8.57.407 

(Board of 
8.58.411 

8.58.413 
8.58.419 

Education Permit Application 
Unprofessional Conduct, p. 1241, 1916 

Real Estate Appraisers) 
and other rules - Qualifying Education Requirements 
for Licensed Appraisers - Residential Certification 
- General Certification - Continuing Education - Ad 
Valorem Tax Appraisal Experience, p. 238, 744 

Realty Regulation) 
and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141 
Reactivation of Licenses, p. 407, 1496 
and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 821 

(Board of Respiratory Care Practitioners) 
8. 59.506 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 1553, 2276 

(Board of Sanitarians) 
8.60.408 and other rules - Minimum Standards for Licensure -

Continuing Education, p. 824, 1497, 1718 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.404 and other rules Examinations Schedule of 

Supervision - Continuing Education, p. 1465, 2165 

(Building Codes Division) . 
8.70.101 and other rules- Building Codes Division, p. 1310, 

2563 

(Weights and Measures Bureau) 
8.77.101 and other rules Voluntary Registration of 

Servicepersons and Service Agencies Uniform 
Regulation of National Type Evaluation, p. 517, 1498 

(Consumer Affairs Division) 
I Notice of Resale of Returned Vehicle, p. 1989, 2476 
I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930 
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(Banking 
8.80.110 

and Financial Institutions Division) 
Fees for the Approval of Point-of-Sale Terminals, 
p. 1556, 2478 

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to 
be Applied, p. 1558, 2479 

(State Banking Board) 
8.87.401 and other rule - Organization of the State Banking 

Board, p. 1560, 2480, 2706 

(Local Government Assistance Division) 
I Administration of the 1998 Treasure State Endowment 

Program (TSEP), p. 2228, 758, 932 
8.94.3707 and other rule - 1991 Federal Community Development 

Block Grant Program - Administration of the 1998 
Federal Community Development Block Grant Program, 
p. 2230, 751 

8.94.3714 Administration of the 1998 Federal Community 
Development Block Grant Program, p. 706, 2481 

8.94.4102 and other rule - Single Audit Act, p. 1355, 1917 

(Economic Development Division) 
8. 99. 506 and other rule - Microbusiness Finance Program, 

p o 14681 2166 

(Board of Housing! 
s .111. 402 and other rules - Reverse Annuity Mortgage (RAM) 

Loans, p. 92, 644 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 526, 933 

EPUCAIIQN. Title 10 

(Superintendent of Public Instruction) 
10. 16. 1101 and other rules - Procedures for Evaluation and 

Determination of Eligibility for Special Education 
and Related Services, p. 2233 

10.16. 2215 and other rules - School Funding - Budgeting -
Transportation, p. 1244, 1719 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358, 2707 
10.57.204 Teacher Certification - Experience Verification, 

p. 826, 1918 
10.57. 215 Teacher Certification Renewal Requirements, 

p. 836, 1919 
10.57.220 Teacher Certification - Recency of Credit, p. 830, 

19201 2753 
10.57. 301 Teacher Certification - Endorsement Information, 

p. 838, 1923 
10.57.301 Teacher Certification - Endorsement Information, 

p. 832, 1922 
10.57. 401 Teacher Certification Class 1 Professional 

Teaching Certificate, p. 834, 1924 
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Teacher Certification - Administrative Certificate, 
p. 840, 1925 
Teacher Certification Class 4 Vocational 
Certificate, p. 409, 934 
Teacher Certification Class 6 Specialist 
Certificate, p. 828, 1926 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1563 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1262 

(Montana Historical Society) 
I-XVI Procedures That State Agencies Must Follow to 

Protect Heritage Properties and Paleontological 
Remains General Procedures Which the State 
Historic Preservation Office Must Follow in 
Implementing its General Statutory Authority, 
p. 411, 2022, 2483 

FISH. WILDLIFE, AND PARKS. Department of. Title 12 

I-III 
12.3.202 

12.6.1501 

Angler Education Events, p. 626, 2277 
Establishing a New Class of License Agent Who May 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629, 
2485 
and other rules - Game Farms, p. 2646 

(Fish, Wildlife, and Parks Commission) 
I-IX Creating "Primitive Fishing Access Site Designation• 

Where Site Development and Maintenance are Limited, 
p. 1991 

12.6.901 Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996 

12.6.901 Limiting the Use of Motor-propelled Water Craft to 
Ten Horsepower on Lake Helena, p. 95, 1160 

ENVIRONMENTAL OUMITY. Department of. Title 17 

I 

I & II 

I-VI 

and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment 
System Operators Definitions Updating 
Classification of Water and Wastewater Treatment 
Systems Continuing Education Requirements for 
Operators, p. 2248 
and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842, 1739 
CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264 
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17.56.1001 and other rule - Underground Storage Tanks - Tank 
Fee Schedule - Upgrading of Existing UST Systems, 
p. 2547 

(Board of ~nvironmental Review) 
I Water Quality - Temporary Water Standards for Daisy 

Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 

I-IV 

I-VI 

16.2.501 
17.8.101 

17.8.220 
17.8.220 
17.8.302 

17.8.321 

17.8.504 

17.8.514 

17.24.101 

17.30.201 

17.30.502 

17.30.602 

17.30.610 

1872, 2211, 1049, 2502, 534, 1636, 631 
Water Quality Assessment of Administrative 
Penalties for Violations of Water Quality Act, 
p. 263, 940 
and other rule - Water Quality - Cross-connections 
in Drinking Water Supplies, p. 257, 958, 1277 
Major Facility Siting Act - Definitions, p. 279, 935 
and other rules - Air Quality Definition of 
Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851, 1725 
Air Quality - Settled Particulate Matter, p. 1577 
Air Quality - Settled Particulate Matter, p. 849 
and other rule Air Quality Adopting and 
Incorporating by Reference Emission Guidelines for 
Hospital/Medical/Infectious Waste Incinerators, 
p. 2373 
Air Quality - Opacity Limits and Other Requirements 
for Kraft Pulp Mills, p. 2398 
and other rule - Air Quality - Application and 
Operation Fees, p. 1574, 2486 
Air Quality - Air Quality Major Open Burning Fees, 
p. 859, 1729 
and other rules - Hard Rock - Hard Rock Mining 
Reclamation, p. 2376 
Water Quality Permit and Authorization Fees, 
p. 1566 
Water Quality - Montana Mixing Zone - Definitions, 
p. 847, 2487 
and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, p. 1835 
Water Quality Montana Surface Water Quality 
Standards, p. 857, 2489 

17.30.716 Water Quality - Categorical Exclusions, p. 274, 936 
17.30.1022 Water Quality Montana Ground Water Pollution 

17.36.801 

17.38.101 

26.4.1301 

20-10/22/98 

Control System Requirements, p. 271, 1164 
and other rules - Subdivisions - Increasing the Fees 
and Reimbursements to Local Governing Bodies, 
p. 282, 646 
and other rules - Public Water Supply - Updating 
Public Water Supply and Public Sewage System Rules, 
p. 242, 1167, 1730, 1927, 2035 
Reclamation Modification of Existing Permits, 
p. 281, 963 
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(Department of Environmental Quality and Board of Environmental 
Review) 
17.36.1101 and other rules - Water Quality - Administrative 

Enforcement Procedures Under the Public Water Supply 
Act, p. 2754 

(Petroleum Tank Release Compensation Board) 
17.58.331 Assent to Audit Requirements, p. 2245 

TBANSPORTAIION. oepartment of. Title 18 

I-IU 

l-UI 

I-V 

I-VI 

18.9.102 

Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666 
and other rules - Alcohol Tax Incentive Program, 
p. 2144 
Setting Forth Procedures for Dealers of Compressed 
Natural Gas (CNG) and Liquefied Petroleum Gas (LPG), 
p. 2671 
Seizure of Improperly Imported Motor Fuels, p. 97, 
964 
Bonding Requirements for Gasoline, Special Fuel or 
Aviation Fuel Distributors, p. 2669 

CORRECTIONS. Department of. Title 20 

I-VII 

I-XI 

Siting and Construction Standards of Private 
Correctional Facilities in Montana, p. 1895, 172, 
1175 
Siting, Establishment, and Expansion of Prerelease 
Centers in the State of Montana, p. 2675 

JYSTICE. Department of. Title 23 

23.5.101 

23.16.101 
23.17.108 

and other rules - Incorporate Amendments to Federal 
Regulations Pertaining to Motor Carrier and 
Commercial Motor Vehicle Safety Standards Previously 
Incorporated by Reference in Current Rules - Make 
General Revisions to Clarify Scope of Rules, 
p. 2148, 2582 
and other rules - Public Gambling, p. 2023, 1176 
Establishment of a Tuition Fee at the Montana Law 
Enforcement Academy, p. 709, 1279 

LA80R AND INDUSTRY. pepartment of. Title a4 
24 .11. 442 and other rule - Unemployment Insurance Benefit 

Claims, p. 2157 
24.16.9003 and other rules- Montana's Prevailing Wage Rates

Establishing Revised Rates for Building Construction 
Services, p. 1581, 2585, 2755 

24.16. 9003 and other rule Prevailing Wage Rates 
Establishing Rates for Building Construction 
Services, p. 718, 1060, 1740 

24.21.414 Wage Rates for Certain Apprenticeship Programs, 
p. 1586 
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24.21.414 Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 723 

24.28.101 and other rule - Workers' Compensation Mediation, 
p. 1061 

24.29.207 and other rules - Workers• Compensation Matters, 
p. 1064 

24.29.1425 and other rules- Hospital Rates Payable in Workers' 
Compensation Cases, p. 433, 759 

24.30.1302 Safety Standards for Coal Mines, p. 443, 760, 966 
24.33.121 and other rules - Operation of the Construction 

Contractor Registration Program, p. 1078 
24.35.111 fnd other rules - Independent Contractor Exemption, 

p. 1082 
24.35. 202 and other rules - Independent Contractor Central 

Unit, p. 1086 

(Workers' Compensation Court Judge) 
I Procedural Rule - Motion for Consideration, p. 1579, 

2167 
24.5.101 and other rules Workers• Compensation Court, 

p. 711, 1281 

(Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851 

~IYESTOCK, Department of, Ti~le 32 

I-XXV Regulation of Game Farms in the State of Montana, 
p. 2681 

(Board of Livestock) 
I-VI and other rule Equine Infectious Anemia 

Importation of Animals into Montana, p. 1090, 2757 
I-VIII Scrapie Quarantine Reporting Requirement 

Identification Disclosure of Information 
Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589, 2756 

32.8.101 Incorporation by Reference of the Procedures 
Governing the Cooperative State-Public Health 
Service/Food and Drug Administration Program for 
Certification of Interstate Milk Shippers, p. 2699 

32.3.212 Brucellosis Vaccination(s), p. 1641, 656 

(Board of Milk Control) 
32.24.301 Butter Component Used in the Pricing Structure of 

Milk to Establish the Class I, II and III Producer 
Prices, p. 2255, 2760 

32.24.301 Emergency Amendment - Alteration of the Milk Pricing 
Rule as it Pertains to the Butter Fat Component, 
p. 1742 

NATURAL RESOQRCES AND CONSERVAIION. pepartment of. Title 36 

I-IV Marketing of Water at State Water Projects, p. 728, 
1415 
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Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861, 1412 
Types of Bonds - Financial and Other Requirements in 
the Wastewater Revolving Fund Act, p. 102, 538 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I 

26.2.703 

26.5.101 

Grazing of Domestic Sheep on State Tracts Within or 
Adjacent to Occupied Bighorn Ranges, p. 731, 1414 
and other rules - Transfer from the Department of 
State Lands Citizen Participation in Agency 
Decisions, p. 726, 1282 
and other rules - Transfer from the Department of 
State Lands Resource Development Division 
Establishment, Administration and Management of 
State Natural Areas, p. 761 

(Board of Oil and Gas Conservation) 
36.22.1308 Plugging and Restoration Bond, p. 636, 1745 

PUBLIC HEALTH ANP HUMAN SERVICES. Department of. Title 37 

I-III 
I-VI 

I-VIII 

I-XV 

I-XVIII 
I-XXI 

I-XXIII 

11.4.101 

11.5.101 

11.6.101 

11.11.101 

11.12.101 

11.13 .101 

11.14 .101 

11.16.101 

and other rules - Child Care Assistance, p. 2408 
and other rules Child Placing Agencies 
Transitional Living Programs, p. 1999 
and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886, 2045 
and other rules - Families Achieving Independence in 
Montana, p. 1592 
Tattoos, p. 108, 967 
and other tule - Minimum Standards for Mental Health 
Centers, p. 1556, 539 
and other rules Child Support Enforcement 
Guidelines, p. 317, 447, 2066, 2598 
and other rules - Transfer from the Department of 
Family Services - Aging Services, p. 2279 
and other rules - Transfer from the Department of 
Family Services - Protective Services, p. 657 
and other rules - Transfer from the Department of 
Family Services - Adoptive Services, p. 659 
and other rules - Transfer from the Department of 
Family Services Licensure of Child Placing 
Agencies, p. 661 
and other rules - Transfer from the Department of 
Family Services - Youth Care Facilities, p. 663 
and other rules - Transfer from the Department of 
Family Services Therapeutic Youth Programs, 
p. 2037 
and other rules - Transfer from the Department of 
Family Services - Licensure of Child Care Facilities 

Transfer from the Department of Health and 
Environmental Sciences - Requirements for Health 
Care Centers, P. 2594 
and other rules - Transfer from the Department of 
Family services - Licensure of Adult Foster Care 
Homes Community Homes for Persons with 

Montana Administrative Register 20-10/22/98 



16.24.414 

16.28.101 

16.29.101 

16.30.801 

16.32.320 
16.38.307 
20.3.201 

20.14.104 

20.14.201 

20.14.501 

37.70.406 

46.6.102 

46.6 .1601 

46.12.303 

46.12.303 

46.12.514 

46.12.1221 

46.12.3001 
46.13.101 

46.14.101 

46.14.301 

46.15.101 
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Developmental Disabilities - community Homes for 
Persona with Physical Disabilities, p. 667 
Health Supervision and Maintenance for Day Care 
Centers, p. 2254, 762 
and other rules - Control of sexually Transmitted 
Diseases, p. 1690, 2493 
and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428 
and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 2438 
Hospital Swing Beds, p. 1890 
Laboratory Fees for Clinical Analysis, p. 105, 671 
and other rules - Transfer from the Department of 
Corrections - Chemical Dependency Treatment Program, 
p. 1502 
and other rules - Transfer from the Department of 
Corrections - Mental Health Inpatient Facilities, 
p. 1505 
and other rules - Transfer from the Department of 
Corrections - Veterans• Facilities, p. 1748 
and other rules - Certification of Mental Health 
Professionals, p. 1485, 2039 
and other rules - Low Income Energy Assistance 
Program, p. 2551 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Vocational 
Rehabilitation Program, p. 2040 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Independent 
Living Services, p. 2044 
and other rules - Medicaid Coverage - Reimbursement 
of Various Medical Items and Services, p. 1470, 2168 
and other rules - Medicaid Billing and Reimbursement 
for Podiatry, Therapy, Audiology, Clinic, Family 
Planning, Organ Transplant, Optometric, Eyeglasses, 
Home and Community Speech Pathology and Audiology, 
Physician, and Mid-level Practitioner Services, 
p. 129, 676 
and other rules - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894 
and other rules - Medicaid Coverage - Reimbursement 
of Nursing Facility Services, p. 1097, 1749 
and other rules - Medicaid Eligibility, p. 1660 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Low Income 
Energy Assistance Program (LIEAP), p. 2059 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Low Income 
Weatherization Assistance Program (LIWAP), p. 2061 
and other rule Low Income Weatherization 
Assistance Program (LIWAP), p. 639, 1416 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Refugee 
Assistance, p. 2063 
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46.18.305 and other rules - Families Achieving Intlependence in 
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676 

46.19.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services 
Telecommunications for Persons with Disabilities, 
p. 2064 

46.30.507 Child Support Enforcement Distributions of 
Collections, p. 1395, 2496 

46. 30.1605 and other rules - Child Support and Enforcement 
Services Fee Schedule, p. 310, 1777 

PUBLIC SERVICE REGQLATION. Department of. Title 38 

I-VI 

I-XI 
I-XIII 

38.4.105 
38.5.1502 

38.5.2502 

Electricity Supplier Licensing and Reporting Rules, 
p. 1121, 1929 
IntraLATA Equal Access Presubscription, p. 2048, 983 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive 
Practices - Supplier Licensing - Universal System 
Benefits, p. 2263, 1506, 1928 
and other rules - Railroads, p. 342, 1184 
and other rule - Utility to Consumer Notice of 
Proposed Tariff Changes, p. 1488 
Responsibility for the Expense of Maintaining Water 
Utility Service Pipes Application for Water 
Service, p. 2557 

REVENQE. Department of. Title 42 

I-IV 
I-IV 
42.2.601 
42 .11. 244 

42.11.301 

42.12.104 

42.12.132 
42.15.507 

42.15.601 

42.17.131 
42.20.160 

42. 21. 113 

42.21.113 
42.31.131 
42.31.331 

42.38.101 

Universal Access Fund Surcharge, p. 2468 
Family Education Savings Act, p. 2175, 680 
Tax Assessment Review Process, p. 1814, 2199 
and other rules - Liquor License Transfers, p. 1139, 
2088 
and other rules - Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132, 2498 
and other rules Lottery Process for Liquor 
Licensing, p. 2441 
Management Agreements, p. 1491, 2102 
and other rules Charitable Endowment Funds, 
p. 150, 1004 
and other rules - Medical Care Savings Account, 
p. 2273, 1015 
Withholding Allowances, p. 1909, 2504 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128, 2505 
and other rules Personal Property Trended 
Depreciation Schedules and Valuations for the 1999 
Tax Year, p. 2451 
Personal Property Schedules, p. 1153, 1525 
Cigarette Tax Refunds/Distributions, p. 148, 681 
Tobacco Rules - Sales from Vending Machines, p. 733, 
1417 
and other rules - Unclaimed Property, p. 1399, 2511 
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SECRETARY OF STAIE. Title 44 

I Schedule of Fees for the Centralized Voter "File, 
p. 735, 1283 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701 

44.9.101 and other rules - Mail Ballot Elections, p. 737, 
1285 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the MOntana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in September 1998, 
appear. Vacancies scheduled to appear from November 1, 1998, 
through January 31, 1999, are listed, as are current vacancies 
due to resignations or other reasons. Individuals interested 
in serving on a board should refer to the bill that created 
the board for details about the number of members to be 
appointed and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
October 13, 1998. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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