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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF SECURITIES 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of rules 
6.10.101, 6.10.103, 
6.10.111, 6.10.120, and 
6.10.127, the proposed 
adoption of new rules I 
through IX, pertaining to 
registration, unethical 
practices, financial 
requirements, bonding, and 
books and records 
requirements in the 
business of securities, and 
the proposed repeal of 
6.10.122 and 6.10.123. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT, ADOPTION, 
AND REPEAL OF RULES 

1. on October 27, 1998, at 10:00 a.m., a public hearing 
will be held in room 160 of the Mitchell Building, 126 N. 
Sanders, Helena, Montana, to consider the proposed amendment, 
adoption and repeal of rules. 

2. The proposed amendments provide as follows (new text 
is underlined; text to be deleted is interlined): 

6.10 101 APPLICA8ILITY OF SQB-CHAPTER (1) Except as 
provided in sHbseeeien (2), this sub-chapter applies to the 
securities and transactions involving securities, subject to 
the Securities Act of Montana, Title 30, chapter 10, parts 1 
through 3, MCA. 

(2) Elteef!E as f!reoiaea iR A.'lf4 6.19.11!4, A.'lf4 6.19.193 aees 
He~ Sf!f!l) ~e aft eMelllf!t! seeHri~ies er enell'l!!'~ ~f'SI'!88et:iens, 1!1!!1 

set: fel!'l:ft in 39 19 194 ana 39 19 195, nCA. Aim 6.19.lili! ~ 
~does not apply to securities exempt under 30-10-104(1), 
MCA. 

AUTH: 
IMP: 

Sec. 30-10-107, MCA 
Sec. 30-10-107, MCA 

6.10 103 S8LES MATERI~S (1) Except as provided in (3), 
(4), enEi (5). and {6) of1this rule, sales material to be used 
in connection with the offer or sale of securities to persons 
in this state must be filed with the commissioner at least 10 
days prior to being used in this state. 

(2) and (3) will remain the same. 
(4) This rule does not apply to sales material that is 

used exclusively by a broker-dealer registered pursuant to 30-
10-201, MCA, if the sales material conforms to the provisions 
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of areiele III, eeeeieft 35 ef the Rtllee ef Fair Praetiee 
Section 2210 of the Conduct Rules of the National Association 
of Securities Dealers, Inc. 

(5) will remain the same. 
!6) This rule does not apply to sales material that is 

used exclusively in connection with th~ offer or sale of a 
security that is a federal covered security, 

(6) will remain the same but is renumbered (7) . 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-107·, MCA 

6.10.111 WARRANTS AND OPTIONS (1) through (c) (Vii) will 
remain the same. 

~12l The commissioner may, upon a showing of good cause, 
approve an application even though warrants or options have 
been granted that do not meet the conditions specified in 
stlbseetieft (2) lll of this rule. However, the burden of 
justifying issuance rests upon the applicant. 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-107 and 30-10-207, MCA 

6.10.120 MONTANA LIMITED OFFERING EXEMPTION (1) By the 
authority delegated to the commissioner in 30-10-105, MCA, an 
offer or sale of securities offered or sold in compliance with 
Securities Act of 1933, Regulation D, Rules 230.501 through 
230.503 and 230.505 afte/er 239.596 as made effeetiYe ia Release 
Ne. 33 6389 aftd ameAdee B} Release !Is. 33 6437, Release !le. 33 
6663, afte Release Ne. 33 6758 (17 CFR 230 501. 230.502. 230.503 
and 230.505 !199811, is exempt from the registration 
requirements of 30-10-202, MCA. 

(2) through (3) (a) will remain the same. 
(b) has been convicted within 5 years prior to the filing 

of the notice required under this exemption of a felony or 
misdemeanor in connection with the offer, purchase, or sale of 
a security or a felony involving fraud or deceit, including but 
not limited to forgery, embezzlement, obtaining money under 
false pretenses, larceny, or conspiracy to defraud; 

(c) through (e) will remain the same. 
(4) The prohibitions of stlbseetisftB (3) (a) through (3) (c) 

and BtlbseetisH (3) (e) do not apply if the person subject to the 
disqualification is licensed or registered to conduct 
securities-related business in the state in which the 
administrative order or judgment was entered against the 
person, or if the person subject to the disqualification is 
registered to conduct securities-related business by the 
securities ~ exchange commission and the order or judgment 
was entered against the person by the securities and exchange 
commission, or if the broker-dealer employing the person is 
registered in this state and the form BD as adopted by the 
North American Securities Administrators Association, Inc., and 
filed with this state discloses the order, conviction, judgment 
or decree relating to the person. A person disqualified under 
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this rule may not act in a capacity other than that for which 
the person is registered. 

(5) through (7) will remain the same. 
(a) the investment is suitable for the purchaser upon the 

basis of the facts, if any, disclosed by the purchaser as to 
ftte the purchaser's other securities holdings~ aft~ as te hie 
financial situation~ and needs. For the purpose of this 
condition only, it may be presumed that, if the investment does 
not exceed 10% of the investor's net worth, it is suitable. 

(b) the purchaser either alone or with hie ~HPehaee! thA 
purchaser'~ representative has such knowledge and experience in 
financial and business matters that he is capable of evaluating 
the merits and risks of the prospective investment. 

(8) and (9) will remain the same. 
(10) In the case of offerings of direct participation 

programs as defined in Seetieft 34 ef Ar~iele 3 Section 2810 of 
the National Association of Securities Dealers, Inc.'s Conduct 
Rules ef Fair Praeeiee, each person who offers or sells 
securities in this state under this rule shall deliver a 
disclosure document containing the information required by 
Securities Act of 1933, Regulation D, rule 230.502(b), to 
individuals covered by Securities Act of 1933, Regulation o, 
rules 230.502(a) (5), 230.502(a) (6), and 230.502(a) (7). 

(11) and (12) will remain the same. 

AUTH: 
IMP: 

Sec. 30-10-105 and 30-10-107, MCA 
Sec. 30-10-104, 30-10-202 AND 30-10-211, 

MCA 

6 , 1 0 . 127 "UllE'f!II 0U, Pfh'•C'fi CBS" BY HfVB8'ft1Gtl'f l!E!"I 8BR6 
DDFIUBD FBAYDtJLENT, tJNETHICAL AND DECEPTIVE ,PRACTICES 
PRQHI!i~!TEQ Fer ~HPpeeee~ 39 19 291 (l;il) (g); I!CA, "HHethieal 
~rae~1eee" e) aH iHYeetmertt a~•ieer mearte, eHt ie !'lee limite~ 
~ (1) A person 'WOO is a federal coyered adyiser is a fiduciary 
and has a duty to act for the benefit of its clients. The 
provisions of this rule apply tq federal cqvered adyisers to 
the extent that the cqnduct alleged is fraudulent, deceptive. 
qr as qtherwise permitted by the Natiqnal Securities Markets 
Imprqvement Act qf 1996 IPL 104-2901. While the 
extent and nature qf this duty varies according to the nature 
qf the relationship between an investment adviser and jts 
clients and the circumstances of each case, an investment 
adviser qr a federal cqyered adyiser shall not engage jn 
unethical business practices. including the fqllqwjng: 

(1) and (2) will remain the sane, bit are renl.llltlered (a) and (b). 
~~r inducing trading in a client's account that is 

excessive in size or frequency in view of the financial 
resources, investment objective, and character of the account 
if the adyiser can difectly Of indirectly benefit frqm the 
numbef of securities transactions effected in a client's 
account; 

(4) tbrouqh (15) will remain the sarre, but are remmt>ered (d) - (o). 
lpl~~~ entering into, extending, or renewing an investment 

advisory contract, other than a contract for impersonal 
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services, unless the contract is in writing and discloses, in 
substance, the services to be provided, the term of the 
contract, the advisory fee, the formula for computing the fee, 
the amount of or the manner of calculation of the prepaid fee 
to be returned in the event of contract termination or 
nonperformance, and whether the contract grants discretionary 
power to the investment advisor or its representative and that 
no assignment of such contract shall ~ made by the adviser 
without the consent of the other party; 

(17) and (a) will rer;ain the same, b.lt are remmbered (q) and (i). 
liil+s~ a legal or disciplinary action that is material to an 

evaluation of the investment adviser's integrity or ability to 
meet contractual commitments to a client; er 

( rl failing to establish. maintain. and enforce written 
policies and procedures reasonably designed to prevent the 
misyse of material non-pyblic information contrary to the 
pr0visi0ns of section 204A of the Investment Advisers Act of 
lli.!l...t 

( s l entering into, extending 0 r renewing any advisory 
contract contrary to the provisions of section 205 of the 
Investment Advisers Act of 1940 This prgyision is hereby 
adopted and incorporated herein, and applies to all advisers 
registered or required to be registered under the Secyrities 
Act of Montana notwithstanding whether such adviser would be 
exempt fr0 m federal registration pursuant to section 203!bl of 
the Investment Advisers Act of 1940, Section 205 establishes 
standards for investment advisory contracts entered into by the 
adviser and may be obtained from the Commissioner of 
Securities P 0 Box 4009. Helena, MT 59604; 

( tl to indicate. in an advisory contract. pny condition. 
stipulation, or provisions binding any pers0 n to Wpiye 
compliance with any provision of this act or of the Investment 
AdVisers Act of 1940. 0 r any other practice contrary to the 
provisions 0 f section 215 of the Investment Advisers Act 0 f 
1940. which is hereby ad0pted and inc0rp0rated herein Section 
215 0 f the Investment Advisers Act 0 f 1940 estpblishes 
standards for the validity of adyisory contracts. pod may be 
obtained from the Commissioner of Securities P,O. Box 4009, 
Helena. MT 596041 

ly l engaging in any act. practice, or course of business 
which is fraydylent. deceptive. or manipulative, 0 r c0ntrary to 
the provisions of section 206(41 of the Investment Advisers Act 
of 1940. which is hereby adqpted and inc0 rp0 rated herein 
notwithstanding the fact that sych investment adviser is nqt 
registered or required tq be registered yoder section 203 of 
the Investment Advisers Act of 1940. section 206(41 qf the 
Investment Advisers Act 0 £ 1940 establishes prohibited 
practices in the investment advisorY business. and may be 
obtained frqm the C0mmissi0ner 0 f Securities, P o Bqx 4009. 
Helena. MT 596041 

(v l engaging in cqndyct qr any act. indirectly qr thrqugh 

tgvdq ai:~~;ly u~a:~0~hew~;~ei:~~~~ ~i rg;a;;~trf~re:ui~tp;?san 
Montana or any rule or regylptiqn thereunder; and 
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(18) will remain the same but is renumbered {w). 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-201 and 10-10-301, MCA 

3. The new rules proposed for adoption provide as 
follows: 

NEW RQLE I MINIMQM FINANCIAL REQUIREMENTS AND FINANCIAL 
REPORTING OF BROKER-DEALERS (1) Each broker-dealer registered 
or required to be registered under this act shall comply with 
SEC rule 15c3-1 (17 CFR 240.15c3-1 (1998)), 15c3-2 (17 CFR 
240.15c3-2 (1998)), and 15c3-3 (17 CFR 240.15c-3 (1998)). 

(2) Each broker-dealer registered or required to be 
registered under this act shall comply with SEC rule 17a-11 (17 
CFR 240 .17a-ll (1998)) and shall file with the commissioner upon 
request copies of notices and reports required under SEC rules 
17a-5 (17 CFR 240.17a-5 (1998)), 17a-10(17 CFR 240.17a-
10 (1998)), and 17a-ll (17 CFR 240.17a-11 (1998)). 

(3) The commissioner hereby adopts and incorporates by 
reference the rules cited in (1) and (2), which establish net 
capitalization requirements, customer free credit balance 
requirements, customer protection reserves, net capital decline 
reporting requirements, and capitalization reporting 
requirements. A copy of these rules may be obtained from the 
Securities Department, P.O. Box 4009, Helena, MT 59604. 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-107 and 30-10-201, MCA 

NEW RULE II NOTICE FILING REQUIREMENTS FOR FEDERAL 
COVEREP ADVISERS (1) The notice filing for a federal covered 
adviser pursuant to 30-10-201, MCA, shall ·be filed with the 
commissioner or with a central registration depository 
designated by the commissioner on an executed Form APV (Uniform 
Application for Investment Adviser Registration (17 CFR 279.1 
(1998)) and shall include: 

(a) the consent to service of process required by 30-10-
208, MCA, unless incorporated by reference by [RULE VI); and 

(b) the fee required under 30-10-209, MCA. 
(2) A federal covered adviser shall file with the 

commissioner a copy of each amendment to its Form APV when such 
amendment is filed with the Securities and Exchange Commission. 

(3) The renewal of the notice filing for a federal 
covered adviser pursuant to 30-10-209(2) (c), MCA, shall be 
filed upon the first page of an executed Form ADV (Uniform 
Application for Investment Adviser Registration (17 CFR 279.1 
(1998)), and shall contain the fee required under 30-10-209, 

MCA. 

AUTH: 
IMP: 

Sec. 30-10-107, MCA 
Sec. 30-10-201, MCA 

NEW RULE III MINIMUM FINANCIAl. REQUIREMENTS FOR 
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INYESTMENT ADYISERS (1) Unless an investment adviser posts a 
bond pursuant to [RULE IV] an investment adviser registered or 
required to be'registered under the Securities Act of Montana 
who has custody of client funds or securities shall maintain at 
all times a minimum net worth of $35,000. An investment 
adviser registered or required to be registered under the 
Securities Act of Montana who has discretionary authority over 
client funds or securities but does not have custody of client 
funds or securities, shall maintain at all times a minimum net 
worth of $10,000. 

(2) Unless otherwise exempted, as a condition of the 
right to continue to transact business in this state, every 
investment adviser registered or required to be registered 
under the Securities Act of Montana shall by the close of 
business on the next business day notify the commissioner if 
such investment adviser's total worth is less than the minimum 
required. After transmitting such notice, each investment 
adviser shall file by the close of business on the next 
business day a report with the commissioner of its financial 
condition, including the following: 

(a) a trial balance of all ledger accounts; 
(b) a statement of all client funds or securities which 

are not segregated; 
(c) a computation of the aggregate amount of client 

ledger debit balances; and 
(d) a statement of the number of client accounts. 
(3) For purposes of this rule, the term "net worth," 

shall mean an excess of assets over liabilities, as determined 
by generally accepted accounting principles, but shall not 
include the following as assets: 

(a) prepaid expenses, except as to items properly 
classified as current assets under generally accepted 
accounting principles; 

(b) deferred charges; 
(c) goodwill; 
(d) franchise rights; 
(e) organizational expenses; 
(f) patents; 
(g) copyrights; 
(h) marketing rights; 
(i) unamortized debt discount and expense; 
(j) all other assets of intangible nature; 
(k) home; 
(1) home furnishings; 
(m) automobile{s); 
{n) personal items not readily marketable in the case of 

an individual; and 
(o) advances or loans to stockholders and officers in 

the case of a corporation or advances or loans to partners in 
the case of a partnership. 

(4) The commissioner may require that a current 
appraisal be submitted in order to establish the worth of any 
asset. 

(5) An investment adviser that has its principal place 
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of business in a state other than this state is not required to 
comply with the requirements of this rule, provided that the 
investment adviser is licensed in the state and is in 
compliance with the state's minimum capital requirements, if 
any. 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-107 and 30-10-201, MCA 

NEW RQLE IV BONDING REQUIREMENTS FOR CERTAIN INyESTMENT 
ADVISERS (1) Every investment adviser having custody of or 
discretionary authority over client funds or securities shall 
be bonded in an amount determined by the commissioner based 
upon the number of clients and the total assets under 
management of the investment adviser by a bonding company 
qualified to do business in this state. 

(2) An investment adviser that has its principal place 
of business in a state other than this state shall be exempt 
from the requirements of (1), provided that the investment 
adviser is registered as an investment adviser in the state 
where it has its principal place of business and is in 
compliance with such state's requirements relating to bonding, 
if any. 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-107, and 30-10-201, MCA 

NEW RULE Y NOTICE FILINGS FOR OFFERINGS OF INVESTMENT 
COMPANY SECQRI!IES (1) A notice filing for a security that is 
a federal covered security under section lB(b) (2) of the 
Securities Act of 1933 shall consist of the fees required under 
30-10-209, MCA, a Form U-2, Uniform Consent to Service of 
Process, and either a copy of the issuer's federal registration 
statement as filed with the Securities and Exchange 
Commission or an originally executed Form NF, Uniform Notice 
Filing Form. 

(2) A notice filing under (1) is effective for one year 
following the date of the commissioner's receipt of the filing. 
A notice filing may be renewed by the filing with the 
commissioner, prior to the expiration date of the notice 
filing, payment of fees required under 30-10-209, MCA, together 
with either a current copy of the issuer's federal registration 
statement or an originally executed Form NF. A renewed notice 
filing shall be effective for one year commencing upon the 
expiration of the notice filing being renewed. 

(3) A report detailing the amount of shares sold in this 
state shall be filed with the commissioner on Form NF within 
sixty days after the annual expiration of a notice filing. 

(4) A notice filing may be amended to increase the 
amount of shares offered in this state by filing with the 
commissioner an amended Form NF together with any additional 
fees required by 30-10-209, MCA. 

(5) Except as provided in (6), an investment company 
that has elected to file a Form NF in lieu of its federal 

MAR Notice No. 6-109 18-9/24/98 



-2534-

registration statement is not required to file with the 
commissioner a copy of any document that is part of a federal 
registration statement filed with the Securities and Exchange 
Commission or is part of an amendment to a federal registration 
statement. 

(6) An investment company that has filed a Form NF shall 
file, upon written request of the commissioner and within the 
time period set forth in the request, a copy of any document 
identified in the request that is part of the federal 
registration statement filed with the Securities and Exchange 
Commission or part of an amendment to a federal registration 
statement. 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-202 and 30-10-211, MCA 

NEW RULE YI INCORPORATION BY REFERENCE CONSENTS TO 
SERYICE OF PRQCESS PREVIOUSLY FILED (1) For purposes of 
consents to service of process required to be filed pursuant to 
30-10-201 and 30-10-211, MCA, or the rules promulgated 
thereunder, a broker-dealer, agent, federal covered adviser, 
investment adviser, investment adviser representative, or 
issuer may incorporate by reference any consent to service of 
process previously filed with the commissioner by such person 
or entity. 

AUTH: 
IMP: 

Sec. 30-10-107, MCA 
Sec. 30-10-201, 30-10-202, 30-10-209 and 
30-10-211, MCA 

NEW Rl~E YII NOTICE FILING PROCEDURES FOR RULE 506 
OFFERINGS (1) An issuer offering a security that is a covered 
security under section 18(b) (4) (D) of the Securities Act of 
1933 shall file a notice on form D (17 CFR 239.500). a consent 
to service of process on a form prescribed by the commissioner 
and pay the fee required by 30-10-209, MCA, no later than 
fifteen days after the first sale of the security in this 
state. 

(2) For purposes of this rule the SEC "Form D" is 
defined as the document, as adopted by the Securities and 
Exchange Commission and in effect on September 1, 1996, as may 
be amended by the SEC from time to time, entitled "FORM D; 
Notice of Sale of Securities pursuant to Regulation D, Section 
4(6), and/or Uniform Limited Offering Exemption," including 
Part E and the Appendix. 

AUTH: Sec. 30-10-107, MCA 
IMP: Sec. 30-10-202 and 30-10-211, MCA 

NEW RULE YIII BROKER-DEALER BQQKS AND RECORPS (1) Unless 
otherwise provided by order of the commissioner, each 
registered dealer shall make, maintain and preserve books and 
records in compliance with the United States Securities and 
Exchange Commission Rules 17a-3 (17 CFR 240.17a-3 (1998)), 17a-
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4 (17 CFR 240.17a-4 (1998)), and 15c2-11 (17 CFR 240.15c2-11 
(1998)) which are adopted and incorporated herein by this 
reference and establish recordkeeping requirements related to 
the conduct of the business as a securities broker-dealer. 
Copies of these rules may be obtained from the Commissioner of 
Securities, P.O. Box 4009, Helena, MT 59604. 

(2) To the extent that the Securities and Exchange 
Commission promulgates changes to the above-referenced rules, 
dealers in compliance with such rules as amended shall not be 
subject to enforcement action by the commissioner for violation , 
of this rule to the extent that the violation results solely 
from the dealer's compliance with the amended rule. 

AUTH: 
IMP: 

sec. 30-10-107, MCA 
Sec. 30-10-201, MCA 

NEW RULE IX lNYESTMENT ADVIStR BQQKS AND REQQRDS 
(1) Every investment adviser registered or required to 

be registered under the Securities Act of Montana must make and 
keep true, accurate, and current the following books, ledgers 
and records: 

(a) those books and records required to be maintained 
and preserved in compliance with rule 204-2 of the Investment 
Advisers Act of 1940 (17 CFR 275.204-2 (1998)), hereby adopted 
and incorporated by reference, notwithstanding the fact that 
the investment adviser is not registered or required to be 
registered under the Investment Advisers Act of 1940. Rule 
204-2 establishes books and records maintenance requirements 
pertaining to the conduct of business as an investment adviser; 

(b) all trial balances, financial statements prepared in 
accordance with generally accepted accounting principles, and 
internal audit working papers relating to the investment 
adviser's business as an investment adviser. For purposes of 
this rule, "financial statements" means balance sheets, income 
statements, cash flow statements and net worth computations as 
required by [RULE III]; 

(c) a list or other record of all accounts with respect 
to the funds, securities, or transactions of any client; 

(d) a copy in writing of each agreement entered into by 
the investment adviser with any client; 

(e) a file containing a copy of each record required by 
rule 204-2(11) of the Investment Advisers Act of 1940 (17 CFR 
275.204-2(11) (1998)), including any communication by electronic 
media that the investment adviser circulates or distributes 
directly or indirectly to two or more persons, other than 
persons connected with the investment adviser; 

(f) a copy of each written statement and each amendment 
or revision given or sent to any client or prospective client 
of the investment adviser in accordance with the provisions of 
rule 203(b) (1) of this act and a record of the dates that each 
written statement, and each amendment or revision was given or 
offered to be given to any client or prospective client who 
subsequently becomes a client; 
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(g) for each client that was obtained by the adviser by 
means of a solicitor to whom a cash fee was paid by the 
adviser, records required by rule 206(4)-3 of the Investment 
Advisers Act of 1940 (17 CFR 275.206(4)-3 (1998)), which is 
hereby adopted and incorporated by this reference, 
notwithstanding the fact that the investment adviser is not 
registered or required to be registered under the Investment 
Advisers Act of 1940; 

(h) all records required by rule 204-2(16) of the 
Investment Advisers Act of 1940 including but not limited to 
electronic media that the investment adviser circulates or 
distributes, directly or indirectly, to two or more persons 
(other than persons connected with the investment adviser) ; 

(i) a file containing _a copy of all written 
communication received or sent regarding any litigation 
involving the investment adviser or any investment adviser 
representative or employee, and regarding any written customer 
or client complaint; 

(j) written information about each investment advisory 
client that is the basis for making any recommendation or 
providing any investment advice to such client; 

(k) written procedures to supervise the activities of 
employees and investment adviser representatives that are 
reasonably designed to achieve compliance with applicable 
securities laws and regulations; and 

(1) a file containing a copy a each document (other than 
any notices of general dissemination) that was filed with or 
received from any state or federal agency or self regulatory 
organization and that pertains to the registrant or its 
investment adviser representatives which file should contain, 
but is not limited to, all applications amendments, renewal 
filings, and correspondence. 

(2) Every investment adviser subject to (1) of this rule 
shall preserve the following records in the manner prescribed: 

(a) books and records required to be made under the 
provisions of (1) (a) shall be maintained and preserved in an 
easily accessible place for a period of not less than five 
years from the end of the fiscal year during which the last 
entry was made on such record, the first two years in the 
principal office of the investment adviser; and 

(b) books and records required to be made under (1) (b) 
through (1) (k) must be maintained and preserved in an easily 
accessible place for a period of not less than seven years from 
the end of the fiscal year during which the last entry was made 
on such record, the first two years in the principal office of 
the investment adviser or for the time period during which the 
investment adviser was registered or required to be registered 
in the state, if less. 

(3) Notwithstanding other record preservation 
requirements of this rule, the following records copies shall 
be required to be maintained at the business location of the 
investment adviser from which the customer or client is being 
provided or has been provided with investment advisory 
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services: 
(a) records required to be preserved under: 
(i) sections (a) (3), (a) (7)- (10), (a) (14)- (15), (b) and 

(c) inclusive, of SEC rule 204-2 of the Investment Advisers Act 
of 1940 (17 CFR 275.204-2 (1998)); 

(ii) subsection (1) (i) through (k) of this rule; and 
(b) the records or copies required under the provision 

of (1) (k) which records or related records identify the name of 
the investment adviser representative providing investment 
advice from that business location, or which identify the 
business locations' physical address, mailing address, 
electronic mailing address, or telephone number. These records 
will be maintained for the period described in (2) (b). 

(4) To the extent that the Securities and Exchange 
Commission promulgates changes to the rules of the Investment 
Advisers Act of 1940 incorporated by reference into these 
rules, investment advisers in compliance with such rules as 
amended shall not be subject to enforcement action by the 
commissioner for violation of this rule to the extent that the 
violation results solely from the investment adviser's 
compliance with the amended rule. 

(5) Every investment adviser that has its principal 
place of business in a state other than this state shall be 
exempt from the requirements of this rule, provided the 
investment adviser is licensed in such state and is in 
compliance with the state's record keeping requirements. 

Sec. 
Sec. 

30-10-107, MCA 
30-10-201, MCA 

4. The rules proposed for repeal provide as follows: 

6,10,122 BROKER-DEALER BQQKS AND RECORDS found at page 
6-2925 of the Administrative Rules of Montana (ARM). 

AUTH: 
IMP: 

30-10-107, MCA 
30-10-201, MCA 

6,10,123 INVESTMENT APVISER BQQKS AND RECORDS found at 
page 6-2926 of the ARM. 

AUTH: 
IMP: 

30-10-107, MCA 
30-10-201, MCA 

5. REASON: Amendment of Rule 6.10.101 is necessary to 
reconcile references to repealed rules and new rules, and to 
eliminate a redundant provision which is included in 6.10.103. 

Amendment of 6.10.103 is necessary to recognize revisions 
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of the National Association of Securities Dealers, Inc.'s 
Conduct Rules and to include a sales material filing exemption 
for certain types of securities, as required by the National 
Securities Markets Improvements Act. 

Amendment of 6.10.111 is necessary to revise an error in 
the earlier adopted version of the rule. 

Amendment of 6.10.120 is necessary to conform the 
administrative rules to the provisions of NSMIA, which defines 
SEC rule 506 offerings as "federal covered securities" and 
limits state authority to treat rule 506 offerings as subject 
to or exempt from state registration requirements. New rule 
VIII establishes provisions pertaining to notice filing for 
rule 506 offerings. The amendment is also necessary to 
recognize revisions to the National Association of Securities 
Dealers, Inc. •s Conduct Rules. 

Amendment of 6.10.127 is necessary to conform the 
administrative rules to the provisions of NSMIA, which assigns 
regulatory authority of investment advisers to the states and 
federal covered investment advisers to the Securities and 
Exchange Commission. The rule as formerly written would apply 
only to those advisers registered by the state to conduct 
business in Montana, whereas SEC registered advisers would not 
be covered. NSMIA permits states to regulate federal covered 
advisers to the extent that their conduct is fraudulent or 
deceptive, whereas state registered advisers may have their 
registrations revoked for "unethical conduct." The amendment 
provides guidelines for "unethical" conduct by state registered 
advisers and also establishes the type of conduct that may be 
deemed fraudulent or deceptive by the commissioner with respect 
to federal covered investment advisers. The amendments also 
include revisions to the model rules as promulgated by the 
North American Securities Administrators Association in order 
to promote uniform standards of conduct by investment advisers 
among the states. 

New rule I is necessary to establish net capital 
requirements which hold non-NASD member broker-dealers to the 
same capitalization as NASD members. Also, the capitalization 
reporting and capitalization decline reporting requirements are 
necessary to protect the investing public by alerting the 
commissioner to the problems of financially challenged broker
dealers and establishing legal constraints against broker
dealers that operate with inadequate capitalization. 

New rule II is necessary to clarify the means by which 
federal covered advisers may notice file with the state, as 
NSMIA preempts registration requirements with regard to this 
class of advisers. 

New rules III and IV are necessary to establish standards 
which are uniform with other states and maintain financial 
standards for advisers registered with the states. Amendments 
to the Investment Advisers Supervision and Coordination by 
NSMIA which limits the application of state law to investment 
advisers whose principal place of business is in another 
jurisdiction. A state is precluded from enforcing laws that 
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require an investment adviser to maintain higher minimum net 
capital or post any bond in addition to any that is required 
under the laws of the state in which it maintains its principal 
place of business. The provisions are limited to state 
registered investment advisers and seek to apply standards 
applicable to advisers located in other states and to protect 
investors from advisers whose capitalization is low or 
declining. 

New rule V is necessary because NSMIA preempted state 
authority to require registration of investment company 
securities and establishment of notice filing requirements is 
necessary to clarify investment company compliance requirements 
under the Montana securities Act. 

New rule VI is necessary to reconcile redundant filing 
requirements pertaining to consent to service of process 
previously filed with the commissioner. 

New rule VII is necessary to clarify notice filing 
obligations for rule 506 offerings in this state. As mentioned 
above, NSMIA preempts state authority to require registration 
and notice filing requirements are not specifically addressed 
in the Securities Act of Montana, thus clarification of 
specifics requirements is necessary. 

New rule VIII is necessary to clarify books and records 
requirements under the Securities Act of Montana and to conform 
Montana law to the mandate by the United States Congress that 
state law may not require different or additional books and 
records to be kept by broker-dealers than those required under 
the Securities Exchange Act of 1934. 

New rule IX is necessary to clarify and standardize books 
and records requirements for state registered investment 
advisers. Jurisdiction of a state over books and records 
requirements was limited by NSMIA to those investment advisers 
which maintain their principal place of business in that state. 
In order to facilitate examination and inspection of state 
registered advisers, NASAA adopted a uniform standard 
pertaining to recordkeeping obligations of those advisers. The 
standard, if adopted in each state will promote uniformity 
among state registered investment advisers, as well as protect 
the interests of investors. 

Repeal of 6.10.122 is necessary because NSMIA preempts 
state books and records requirements for broker-dealers which 
are different from or are in addition to requirements 
established pursuant to the Securities Exchange Act of 1934. 
New rule IX incorporates federal books and record requirements 
into these rules. 

Repeal of 6.10.123 is necessary because NSMIA assigned 
sole jurisdiction over investment advisers to the states, while 
reserving jurisdiction over federal covered advisers to the 
SEC. States must adopt comprehensive, uniform records 
requirements in order to facilitate fair and adequate 
examination of investment advisers in the states. 
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6. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, ·views, or arguments may also be submitted to 
Elizabeth A. O'Halloran, State Auditor's Office, P.O. Box 4009, 
Helena, Montana, 59604-4009, and must be received no later than 
November 6, 1998. 

7. The State Auditor's Office will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the office no later than 5:00p.m., 
October 20, 1998, to advise us as to the nature of the 
accommodation needed. Please contact Elizabeth A. O'Halloran, 
telephone 406-444-2040; TDD telephone 406-444-3246; State 
Auditor's Office, P.O. Box 4009, Helena, Montana, 59604-4009. 

8. Mary McCue has been designated to preside over and 
conduct the hearing. 

9. The State Auditor's Office maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request which 
includes the name and mailing address of the person to receive 
notices and specifies whether the person wishes to receive 
notices regarding insurance rules, securities rules, or both. 
Such written request may be mailed or delivered to the State 
Auditor's Office, P.O. Box 4009, Helena, MT 59604, faxed to 
the office at 406-444-3497, or may be made by completing a 
request form at any rules hearing held by the State Auditor's 
Office. 

MARK O'KEEFE, State Auditor 

::·~~;~:f(£1~ 
sy, r:Ls:ZiFBc/iitZ 

Russell B. Hill 
Rules Reviewer 

Certified to the Secretary of State this 14th day of September, 
1996. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to dentist mandatory CPR, l 
screening panel, dental hygiene) 
mandatory CPR, continuing edu- l 
cation in anesthesia, require- l 
menta and restrictions, l 
denturist applications, l 
denturist examination, l 
denturist intern, renewal, l 
requirements and restrictions, l 
inspections-sanitary standards,) 
and screening panel; repeal of l 
rules pertaining to out-of- l 
state applicants; and adoption l 
of new rule pertaining to 90- l 
day guarantee l 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE 
OF DENTISTRY, DENTAL HYGIENE 
AND DENTURITRY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On October 24, 1998, the Board of-Dentistry proposes 

to amend rules pertaining to the practice of dentistry, dental 
hygiene and denturitry. 

2. The proposed amendment of ARM 8.16.409, 8.16.411, 
8.16.608, 8.16.907, 8.16.1003, 8.17.403, 8.17.404, 8.17.405, 
8.17.702, 8.17.706, 8.17.802 and 8.17.812 will read as follows: 
(new matter underlined, deleted matter interlined) 

"8 16 409 DENIIST MANDATORY CPR (1) will remain the 
same. 

(2) A dentist wbo has a current advanced cardiac life 
support (ACLS) card may submit proof of such as a valid 
substitute for a current CPR certificate. 

(2) will remain the same, but will be renumbered (3) .• 
Auth: Sec. 37-1-131, 37-4-205, 3? 4 36?, MCA; lME, Sec. 

3? 4 38?, 37-4-511, MCA 

REASON: This amendment is being proposed to notify licensees 
that ACLS may be used for meeting the CPR requirement for an 
active dentist. 

"8 16,411 SCREENING PANEL (1) The board screening panel 
shall consist of the eenioz liien!bex dentist appointment, one 
additional dentiet three dentists, one dental hygienist, one 
public member-;- a.ru1 one denturist and the non voting n1eucbez. 
·The chairman may reappoint screening panel members, or replace 
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screening panel members as necessary at the chairman's 
discretion.• 

Auth: Sec. 37-4-205, MCA; ~. Sec. 37-1-307, MCA 

RBASON• This amendment is being proposed to delete the 
language that the non-voting member be on the screening panel. 
This requirement was removed during tQe 1997 Legislative 
session. 

"S 16.608 PENTAL HYGIENIST MANpATQRY CPR (1) will remain 
the same. 

121 A dental hygieniat who has a current adyanced cardiac 
life support !ACLSI card may submit proof of such as a valid 
substitute for a current CPR certificate.• 

Auth: Sec. 37-1-131, 37-4-205, 37-4-406, MCA; ~. Sec. 
37-4-406, MCA 

RBASQN· This amendment is being proposed to notify licensees 
that ACLS may be used for meeting the CPR requirement for an 
active dental hygienist. 

"8.16.907 REQUIREMENTS FOR CONTINUING EPUCATION IN 
AHBSTHES!A (1) through(l)(f)will remain the same. 

(g) advanced cardiac life support•~ 
!h) bade life aupport. 
121 Continuing education maY include presentation of 

lectures and/or participation courses related to subject 
matterlal listed in ABM B 16.907!11 lal through Cgl. 

Cal Three credits for each 60 minutes of initial 
p~esentation will be allowed for lecture and/or participation 
courses. 

(bl One credit for each 60 minutes w~ll be allowed for 
repeat lectures from material previously presented." 

Auth: Sec. 37-1-131, 37-4-205, 37-4-~11, MCA; ~. Sec. 
37-4-511, MCA 

REA$0N: This amendment is being proposed to provide continuing 
education credits to licensees for time spent preparing and 
presenting lectures and participation courses. Licensees were 
not previously granted continuing education credits for this 
type of activity and the Board feels credit should be granted 
for the time spent in preparation and presentation of industry
related courses. 

"8.16.1003 REQUIREMENTS AND RESTRICTIONS (1) through 
(3) (e) will remain the same. 

C41 Continuing education may include presentation of 
lec~s and/or participation courses related to subject 
matter!sl listed in ABM 8.16.1002!11Callil through !xviil, 

Cal Three credits for each 60 minutes of initial 
presentation will be allowed for lecture and/or participation 
courses. 

!bl Ope credit for each 60 minutes will be allowed far 
repeat lectures from material previously presented." 
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Auth: Sec. 37-1-319, 37-4-205, MCA; ~. Sec. 37-1-306, 
37-4-205, MCA 

REA9QN· This amendment is being proposed to provide continuing 
education credits to licensees for time spent preparing and 
presenting lectures and participation courses. Licensees were 
not previously granted continuing education credits for this 
type of activity and the Board feels credit should be granted 
for the time spent in preparation and presentation of industry
related courses. 

"8.17 403 DENTURIST APPLICATIONS (1) will remain the 
same. 

(2) The application fee and required documentation must 
be submitted to the Bboard of Bdentistcy, A:tcade Bnildiug, 111 
N. d"ack!!Oil, Helena, Montana 5!1626 6513 at lea!!t 20 days prior 
to the examination date. 

(a) will remain the same.• 
Auth: Sec. 37-29-201, MCA; ~. Sec. 37-29-303, ~ 

~. 37·29-306, MCA 

REASON: The Board feels the address is not needed in the rule 
because when the Board's address changes, the rule must be 
changed. The Board's address is provided on the application 
and is therefore always available. 

"8.17,404 PENTURIST EXAMINATION (1) through (4) will 
remain the same. 

(5) The departwent bQax:d shall retain tit@ applicant's 
exmuination paper!! and scores as a part of the permanent record 
of the applicant. 

(6) and (7) will remain the same.• 
Auth: Sec. 37-29-201, MCA; ~. Sec. 37·29-305, MCA 

REASON: This amendment is being proposed to allow the Board to 
maintain reasonable records on examinations given by Board
approved examination administrators. 

"8.17.405 DENTtJRIST INTERN (1). To be eligible for 
internship, the applicant must have completed all requirements 
for licensure set forth in 37-29-303~ill. MCA. 

(2) through (5) will remain the same.• 
Auth: Sec. 37·1·131, 37-29-201, 37·29-303, MCA; ~. Sec. 

37-29·303, MCA 

REASON: This amendment is being proposed to correct the 
citation of the statute. 

"8.17.702 RENEWAL (1) will remain the same. 
!21 A denturist who has a current advanced cardiac life 

support !ACLSl card may submit proof of such, as a valid 
substitute for a current CPR certificate. 

(2) and (3) will remain the same, but will be renumbered 
(3) and (4). 
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t4+ ~ A license revoked for nonpayment of renewal fee 
may be reinstated within three ~ years of revocation if: 

(a) through (e) will remain the same.• 
Auth: Sec. 37-1-141, 37-29-201, MCA; !ME. Sec. 37-29-306, 

MCA 

RBASQN: This amendment is being proposed to notify denturists 
that they may use ACLS for meeting the requirements for a 
current CPR card required by the Board in order to remain on 
active status. Subsection (5) is being amended so it does not 
conflict with ARM 8.17.710. 

"B 17 706 RBOUIREHENTS AND RESTRICTIONS (1) through 
(3) (b) will remain the same. 

(c) unproven modalities or experimental techniques; and 
(d) basic science courses.-and~ 
(e) basic life s~ppott (CPR). 
141 Continuing education may include presentation of 

leqages and/or participation courses related to subject 
matterlsl listed in ARM 8.17.705111 tal through lxl. 

tal Three credits far each 60 minutes of initial 
presentation will be allowed for lecture and/or participation 
courses 

!bl One credit for each 60 minutes will be allowed for 
repeat lectures from material previously presented." 

Auth: Sec. 37-1-319, 37-29-201, MCA; IM£, Sec. 37-1-306, 
37-29-306, MCA 

REA$0N: This amendment is being proposed to provide continuing 
education credits to licensees for time spent preparing and 
presenting lectures and participation courses. Licensees were 
not previously granted continuing education credits for this 
type of activity and the Board feels credit should be granted 
for the time spent in preparation and presentation of industry-
related courses. · 

"B .17 802 IHSfBCTieUS SA!ilTAiY STANDARDS -tTt-ft 
facility may be iuepected by either a deeignated inepector ot 
one o:z: mote membete of the boatd. 

(:i!) A copy of the inspection fout must be eig11ed by the 
peteon conducting the inspection and the dent~tiet ot his 
office staff and dated, with a copy to the dent~:dst with 
original to be placed in the board file. 

(3) Hew facilitiee shall be inspected ptiot to opening 
fot b~einees. 

(4) All violations noted d~tiug an inspection must be 
corrected within 36 days of the inspection date. 

(5) will remain the same, but will be renumbered (1). 
Auth: Sec. 37-29-201, MCA; !ME, Sec. 37-29-311, ~ 

i..O..l, MCA 
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RRA$QN: This amendment is being proposed to delete the 
requirement for an initial inspection of a denturist office 
prior to licensure. The Board no longer feels this requirement 
is necessary. 

"8.17.812 SCREENING PANBI. {1) The board screening panel 
shall consist of the 11enioL ntetubeL dentillt appointment, one 
additional denti11t three dentists, one dental hygienist, one 
public member;- and one denturist and the non voting ntembeL. 
The chairman may reappoint screening panel members, or replace 
screening panel members as necessary at the chairman's 
discretion." 

Auth: Sec. 37-4-205, MCA; ~. Sec. 37-1-307, MCA 

REASON: This amendment is being proposed to delete the 
language that the non-voting member be on the screening panel. 
This requirement was removed during the 1997 Legislative 
session. 

3. The Board is proposing to repeal ARM 8.16.402B (Auth: 
Sec. 37-1-319, 37-4-205, MCA; ~. Sec. 37-4-301, MCA), located 
at page 8-504, Administrative Rules of Montana, and 8.16.605C 
(Auth: Sec. 37-4·205, MCA; ~. Sec. 37-1-304, MCA), located at 
pages 8-512 and 8-512.1, Administrative Rules of Montana. The 
rules are being repealed because the Board has implemented 
licensure by credentialing under ARM 8.16.412 and 8.16.605A and 
these rules are now redundant. 

4. The new rule will read as follows: 

"I NINETY-DAY GUARANTEE (1) The board interprets 37-29· 
404(2), MCA, "denturist services" to be new work completed in 
that office. The 90-day guarantee starts from the day of final 
insertion." · 

Auth: Sec. 37-29-201, MCA; ~. Sec. 37-29-404, MCA 

RBASON: This rule is being proposed because the board desires 
to clarify when the 90-day guarantee period begins and ends in 
compliance with 37-29-404, MCA. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeals and 
adoption in writing to the Board of Dentistry, 111 N. Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513, or by facsimile to 
(406) 444-1667, to be received no later than 5:00p.m., October 
22, 1998. 

6. If a person who is directly affected by the proposed 
amendments, repeals and adoption wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Board of Dentistry, 111 
N. Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile to (406) 444-1667, to be received no later than 5:00 
p.m., October 22, 1998. 
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7. If the Board receives requests for a public hearing on 
the proposed amendments, repeals and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeals and 
adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 112 based on the 1116 
licensees in Montana. 

8. Persons who wish to be informed of all Board of 
Dentistry administrative rulemaking proceedings, or other 
administrative proceedings, may be placed on a list of 
interested persons by advising the Board in writing at 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or 
by phone at (406) 444-3745. 

BOARD OF DENTISTRY 
THAD LANGFORD, DDS, PRESIDENT 

" ,/ I 

BY: (t 
1

l\ <.t 7z I iJ .:d.. t <7 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 14, 1998. 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 17.56.1001 
providing a tank fee schedule 
and adoption of NEW RULE I 
providing for upgrading of 
existing UST systems 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 

AMENDMENT OF RULE AND 
ADOPTION OF NEW RULE I 

(Underground Storage 
Tanks) 

1. On October 15, 1998, at 10:30 a.m., the Department 
will hold a public hearing in the Lewis Conference Room of the 
Phoenix Building, 2209 Phoenix Avenue, Helena, Montana, to 
consider the proposed amendment and adoption of the 
above-captioned rules. 

The Department will make reasonable accommodations for 
persons with disabilities who wish to participate in this 
hearing. If you need an accommodation, contact the department 
no later than 5 p.m., October 1, 1998, to advise us of the 
nature of the accommodation you need. Please contact the 
Department at P.O. Box 200901, Helena, Montana 59620-0901; phone 
(406) 444-2544; fax (406) 444-4386. 

2. The rule as proposed to be adopted, appears as 
follows: 

RULE I ISSUANCE OF COMPLIANCE TAGS AND CERTIFICATES 
(1! The department shall issue to an owner or operator of 

an underground storage tank that meets the requirements of ARM 
17.56.201 or ARM 17,56.202(1} (a) or (1) (b) a compliance tag that 
indicates the owner or operator has satisfied the applicable 
requirements. The compliance tag must be visibly affixed by the 
owner or operator to each tank's fill pipe or to another visible 
part of the tank if the fill pipe is inaccessible. 

ill Simultaneously with the issuance of the compliance 
tag. the department shall issue a compliance certificate that 
lists each underground storage tank that satisfies the 
reauirements of ARM 17.56.201 or ARM 17.56.202(1) (a) or !ll (b). 
The owner or operator shall post the certificate at the 
applicable place of business in a place where the certificate 
can be read by department and implementing agency employees, 
regulated substance distributors. and emoloyees of the business. 

ill After Decembl:r 22, 1998. no person may deposit a 
regulated substance into an underground storage tank unless that 
~ 

!al has a compliance tag visibly affixed that was issued 
by the department pursuant to (1}; or 

(bl the underground storage tank is listed on a certificate 
issued by the department pursuant to (2}. 

liL The department shall issue a replacement compliance 
tag or a replacement compliance certificate as necessary to an 
owoer or operator after the submission of satisfactory evidence 
that the compliance tag or the compliance certificate has been 
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121 Compliance tags 

subiect to revocation by 
determines that the owner or 
with the requirements of ARM 
(1) (b). 

AUTH: 75-11-505, MCA; IMP: 
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and compliance certificates are 
the department if the department 
operator is no longer in compliance 
p.S6.201 or ARM 17.56.202(1) (a) or 

75-11-505, MCA 

3. The rule as proposed to be amended appears as follows. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

17.56.1001 TANK FEE SCHEDULE (1) Owners or operators of 
underground storage tanks which have not been closed in 
accordance with ARM 17.56. 702 shall aaa1:1all} pay a tank Sill 
annual registration fee to the department for each underground 
storage tank owned or operated e}' the owner er oJ!erator. Aft 
ownel' Ol' OJ!erator .. ·he lias not Jlaia the aJ!plieaele tanlt 
re~istration fee ~~ithin 99 days of reeeipt of the registration 
fee irwoiee from tfie depa¥tment shall Jlay to the department, iH 
addition te the a!lJ!lieaele re~ietratien fee, a late re~istratioa 
fee eq~al to ene fialf the aJ!plieahle re~ietration fee In order 
to schedule annual renewal dates, the department may prorate the 
registration fee to cover registration periods not equal to 
twelve months. 

(2) Owners or operators of the following underground 
storage tanks shall pay the following annual registration fees 
in accordance with (1) of this rule before the department will 
issue a tank~ certificate under (3) ~of this rule: 

(2)(a) and (b) Remain the same. 
(Jl Ypen ~eeeiJ!t of the aJ!Jlropriate re~istration fee, the 

deJ!artment shall ies~e a tag fer the tank for whieh the fee ~lao 
paid. The tag shall show tfiat the applieaele fee has eeen paid 
B)' the O•lfler or operator. The ta! m1:1st lae attaeheEl 19) Ehe owner 
er operaEer EO tfie Eank's fill pipe, or te seme otfier part ef 
the Eanlt in plain vie-.1 if Ehe fill pipe is HOE aeeesoiele. 

+++ J1l Upon receipt of the appropriate registration fee, 
the department shall a±ee issue a facility registration 
certificate listing each underground storage tank for which the 
fee was paid. The mmer or ope rater of the tanlt shall vi aiel} 
pest the eertifieate at tfie site ef tfie tanlr fer \1fiieh tfie 
eertifieate ~as ise~ee er ae ehe e~•ner'e or eperaEer'e plaee of 
l:o1:1einese 1 if poeein! ae Ehe tanlt site io pfiyeieally impeosiele 
or if efl.e eertifieate ··m~la net stfien.-iee ee reaail't Yieible EO 
EieJ!artmene er i!IIJllementing a~ene) employees. Certifieaeeo shall 
lae ORB1Jii EO eeparEment ana imJ!lementiH! a!eney employees ~pOH 
!'CEf~Cel;. 

·(Sl After Mareh 31 of eaefi ealenaar year, ne person shall 
Eief1osiE a re"'Julatea aueeEanee into an ~Ader<if!'OUHEi stora"'Je eanlt 
fer whieh a fee is reey~:~irea to ee paid unless efie Eag ieeuea for 
that EaniE ttnaer ( Jl of Efiie r~le io aEtaehea te tfie tanlr ana ie 
'<'ieilale to Ehe pereen aepositin!J Ehe re"'J~latea e~tbBtanee or 
~nless tfl.e re§ietratien eereifieate ise1:1ea fer Efiat tanle ~HEier 
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( 4) of t:hie ntle has eeeH reael aftel hkatifieel ey the pereea 
elepesitia~ the re~~lateel s~estaaee iato the taak . 

.f6+ ill The department shall issue a replaeen~eat taale ta~ 
~ replacement registration certificate or eeth to an owner or 
operator after submission of satisfactory evidence who proves ey 
e'o'ideaee eeaeielereli satisfaetery B') the aepartn~eat that the ~ 
certificate or eeth has been lost or destroyed. If tke elama~ea 
ta~ is Het a.,•ailaele fer Eiepartmeat iaspeetioH, the e~··aer or 
eperator shall pre dele aa affidavit she•,.·ia~ preef of paymeat ef 
the applieaale fee aaa settia~ forth the faete ef less or 
eleetntetioR. 
AUTH: 75-11-505, MCA; IMP: 75-11-505, MCA 

4. The Department is proposing these amendments and NEW 
RULE I to implement Sections 75-11-505, MCA, of the Montana 
Underground Storage Tank Act. Section 75-11-505(3) and (4), 
MCA, provide that the Department may adopt rules concerning 
release prevention and standards for design, construction, and 
installation of underground storage tanks. The proposed NEW 
RULE I is necessary to provide a mechanism through which the 
Department can assure that regulated substances are deposited 
only into underground storage tanks that meet the December 22, 
1998, upgrade requirements. The proposed NEW RULE I is 
reasonable because the Department has no current method to 
easily restrict the delivery of regulated substances to 
underground storage tanks that are not in compliance with the 
December 22, 1998, upgrade requirements. The department 
believes a visible tag and certificate system will provide the 
simplest and the least intrusive method to indicate that an 
underground storage tank meets the relevant upgrade requirements 
and may therefore remain in operation after the December 22, 
1998, federally mandated upgrade deadline. 

Section 75-11-505(5), MCA, provides that the Department may 
develop a schedule of fees to defray state and local costs of 
implementing an underground storage tank program. The proposed 
amendment of ARM 17.56 .1001 does not change the current fee 
structure. The amendment eliminates the requirement for 
issuance of a registration tag as well as the requirement for 
verification of fee payment before placing product in the tank. 
The department believes this amendment is reasonable because it 
will promote one stop licensing of underground storage tanks. 
The amendment is also reasonable because it will eliminate 
potential confusion that might exist if two tags were required 
in order to obtain delivery of product. 

The first alternative considered by the Department was to 
leave the current system of registration tags in place and to 
not implement a system of compliance tagging. The Department 
rejected this alternative because the Department currently has 
no fair and efficient method to ensure that regulated substances 
are not placed in underground storage tanks that do not comply 
with the December 22. 1998, upgrade requirements. Failure to 
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enforce these requirements would be unfair to the substantial 
population of underground storage tank owners and operators who 
have complied with the upgrade requirements, would prolong the 
period during which Montana's resources are at risk for 
contamination from leaking underground storage tanks, and would 
place owners and operators who continue to operate tanks not in 
compliance with the upgrade requirements in jeopardy of losing 
reimbursement from the Petroleum Tank Release Cleanup Fund. 

The second alternative considered by the Department was a 
double tagging system under which owners and operators of 
underground storage tanks would have to obtain both registration 
tags and compliance tags. Under this system, it would be 
illegal to place regulated substances into an underground 
storage tank that lacked either a registration tag or a 
compliance tag. The Department rejected this alternative as 
overly burdensome and not compatible with the one~stop licensing 
program, which may be expanded to include underground storage 
tanks in 1999. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed rules either orally or in 
writing at the hearing. Written data, views or arguments may 
also be submitted to Debbie G. Allen, Department of 
Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901, no later than October 23, 1998. 

6. G. Martin Tuttle has been appointed to preside over 
and conduct the hearing. 

Reviewed by: 

Jl1F. North, 
R e Reviewer 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

By 

Certified to the Secretary of State September 14, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of 37.70.406, 
37.70.407, 37.70.601 and 
37.70.901 pertaining to low 
income energy assistance 
program 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

TO: All Interested Persons 

1. On October 22, 1998, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Department of Public 
Health and Human services Building, 111 N. Sanders, Helena, 
Montana to consider the proposed amendment of the above-stated 
rules pertaining to low income energy assistance program. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
October13, 1998, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406) 444 · 5622; FAX 
(406)444-1970. 

2. The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

37.70.406 TABLES OF INCOME STANDARDS (1) The income 
standards in the table in ( 2) below are the ~ ~ U.S. 
government office of management and budget poverty levels for 
households of different sizes. This table applies to all 
households, including self-employed households. 

(a) Households with annual gross income at or below 125% 
of the ~ ~ poverty level are financially eligible for low 
income energy assistance. Households with an annual gross 
income above 125% of the ~ ~ poverty level are ineligible 
for low income energy assistance. 

(2) Annual income standards for all households: 

Family 
Size 

ORe 
'i'ne 
Th't'ee 

Poverty 
Guideline 

$ 7,899 
19,619 
13,339 

MAR Notice No. 37-109 

125 
Percent 

s 9,863 
13. i!63 
16,663 

150 
Percent 

s 11,835 
15,915 
19,995 
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l'eln' :1:6,959 "'91963 "'4,9'15 
l':i:•e U,H9 ;i!3,463 ;i!8,;i,65 
S:i:n 1!11199 26,863 3:31"'35 
Aee!:l;;:i:eRaJ, ;a,?il9 3,499 4,989 
!Re!ftber aee 

One .L..Q.2Q .JJL.Qil ll...2.ll 
Two ~ l.1....2il lL..llS. 
Three .ll..llQ. lL.Qll .a.2.....i.lS. 
Four ~ ~ ~ 
Five ~ 1.L...Qil ll......e..1S. 
Six ~ n..M.1 1L...ll.1.5. 
Additional LJl..QQ L2QQ i....1.QQ 
member add 

AUTH: Sec. ~3-2-2Q1, MCA 
IMP: Sec. 53-2-201, MCA 

37.70.407 CALCULATING INCOME (1) through (2) remain the 
same. 

(a) the household's annual gross income is between 125~ 
and 150~ of the ~ ~ u.s. government office of management 
and budget poverty level for the particular household size; 

(2) (b) through (3) remain the same. 
(a) the household's annual gross income is between 125\ 

and 150\ of the ~ 1998 U.S. government office of management 
and budget poverty level for the particular household size; 

(3) (b) through (3) (x) remain the same. 

AUTH: Sec. 53-2-2Q1, MCA 
IMP: Sec. 53-2-201, MCA 

37. 7Q. 6Ql BENEFIT AWARD MATRICES (1) through (2) (a) 
remain the same. 

(b) A household whose gross annual income is above 125\ of 
the ~ ~ poverty level but is eligible for benefits because 
of dependent care deductions and/or medical and dental 
deductions provided in ARM 37.70.407(3) and (4) will receive a 
benefit which is 40\ of the maximum benefit. 

(2) (c) remains the same. 
(d) The following table of base benefit levels takes into 

account the number of bedrooms in a house, the type of dwelling 
structure, and the type of fuel used as a primary source of 
heating: 

TABLE OF BENEFIT LEVELS 

(i) SHIGbB FN!lbY 

tfM'I:JRAb 
II BBDROOP1S 6AB BLBC'fRIC PROPMIB l'UEL Oib W900 
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--eNEl ~ ~ ~ ~ ~ ~ 
--'I'WG ~ ~ ~ ~ ---3-* ~ 

-4'HRBB ~ ~ ~ -63-5- --s% ~ 

~ ~ h-H+ ~ --&+4 --6-% ~ 

(ii) IRJL'FI F.'\.JHL¥ 

UM'URAL 
II BBBR00~4S 91oS BLBC'l'RIC PROFA!IB FUEL OIL W09B OOM, 

--eNEl ~ ~ ~ ~ ~ VH+ 
--'I'WG ~ --5-3-1- ---sM ---5-H- ~ ~ 

-'fHRBB --5if,1- ---+'19 ~ --'1-53- --+++ -4-3-5 

~ ~ --9H ---&9-5 ~ --5-5-"1- ~ 

(iii) P40BILB 110118 

fr.•.Tmb\L 
II BBBROOt!S 91oS BLBe'FRie PROPANE Ft!Bh OIL W009 C9Ah 
--eNEl ~ ~ ~ V*3- ~ VH+ 
--'I'WG ~ --5-H -4-94 ---4+4 ---3-1-5 ~ 

-4'HRBB --4-5-5 --Ge-!- --6-S4- ~ --4-H ~ 

-FGtJR --5{H3- ~ ~ --6-H- ~ -4-il-5-

!il SII'!GLE FAMit.Y 

NATURAl, 
jj BEDRQOM~ QM El!E!:IB.IC ~B.OPAN)l; FUf,;!J OIL ~ £QAL 

illiE llll £....ill ~ Lll5. liU llS..I 
TiiQ .....lll ~ _....2ll _2li. __ilQ ___lli 

Il!B.H __llQ _.lll ·~ _]_il ~ _21Q 

fQ!.lR 867 ~ _!_._ll! 1.023 ...lie. 701 

!!il MULTI-F8MI1.X 

NAT1.!B.AL! 
ll I\EOROOMS QAa !i!I,Jl;CT!UC PROPAN!ij FUEL OIL ~ ~ 
QNE lifi .LlH $__lli ~ llll .uu 
TifQ .J..Q2 ___llQ ____g:z ____2QJ. ~ 327 

I!lB.EE ~ _UQ _nQ ____l!li __21..[ JB_Q 
fQ!.lR ~ L.Qll L..Jln .L..Q.JJl. 614 ___2ll 

!iH! MOBII.!!1i HOME 

NATURAL 
ll [;lEDRQQMS GAS El!f!crRIC PROP ANI:! fYJl!L OIL tiQQl2 ~ 
QNE $268 $397 .tlli illl $237 lil.1 
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37.70.901 EMERGENCY ASSISTANCE (1) through (2) (b) remain 
the same. 

(3) Amo~nt er aseietanee ana method o£ payment: 
+a+ Emergency assistance payments w±H I!ISY be made on 

behalf of the eligible household for actual costs necessary to 
alleviate the emergency ~p te $259 per ,ear. However, no 
emergency assistance payments will be made for costs which are 
the liability of a third party, unless the household assigns to 
the department in writing its rights to such third party pay
ments. Emergency assistance payments are limited to a total of 
$250 per household in a 12 month period commencing on the first 
of October immediately preceding the date of the request for 
emergency assistance, except as follows: 

(a) An eligible household may receive emergency assistance 
payments which total more than S250 in a 12 roonth period if the 
department determines before the services are rendered that 
services are necessary to alleviate an emergency and authorizes 
emergency assistance payments totaling rnore than $250 before the 
services are rendered. 

(b) An eligible h9usebold may receive emergency assistance 
payments which total more than $250 in a 12 month period without 
prior authorization as required in (3 l (a) . if services are 
necessary to alleviate a life threatening emergency and the 
department is notified of the type and actual cost of services 
within 48 hours after the services are rendered. 

(4) through (5) (b) remain the same. 

AUTH: Sec. 53-2-201, MCA 
IMP: Sec. 53-3-201, MCA 

3. The Low Income Energy Assistance Program (LIEAP) helps 
low income individuals pay the cost of heating their homes. It 
is funded primarily by a federal Department of Health and Human 
Services (HHS) block grant, The Department's administrative 
rules governing LIEAP formerly were in ARM Title 46, chapter 13. 
They were originally adopted by the Department of Social 
and Rehabilitation Services which was incorporated into a newly 
created agency, the Department of Public Health and Human 
Services (DPHHS), in 1995. The administrative rules of several 
agencies which were merged into DPHHS are contained in various 
titles of the ARM but are gradually being transferred to the new 
DPHHS title, Title 37, As part of this process, the LIEAP rules 
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were recently transferred to Title 37 1 Chapter 70. 

Eligibility for LIEAP benefits is determined by comparing the 
household income of applicants to the income standards contained 
in ARM 37.70.406. The standards in ARM 37.70.406 are based on 
the poverty levels published annually by the U.S. office of 
Management and Budget (OMB) . 

The amendment of ARM 37.70.406(1) and (2), 37.70.407(2)(a) and 
( 3 J (a), and 37.70. 601 (2 J (b) is necessary to provide that the 
1998 OMB poverty levels will be used to determine eligibility 
rather than the 1997 poverty levels. 

In ARM 37.70.601, the amendment of figures in the benefit award 
matrices is necessary to reflect U.S. Department of Energy fuel 
cost projections for 1998-99 and to ensure that benefit amounts 
are consistent with the Department's LIEAP budget for 1998-99. 

Additionally, ARM 37.70.901 pertaining to LIEAP emergency 
assistance is being amended to increase the maximum value of 
payments which can be made to an eligible household in one year 
and to provide that payments in excess of this maximum can be 
made if certain conditions are met. ARM 37.70.901(3) (a) 
currently states that emergency assistance payments are limited 
to $250 per household per year. The rule as proposed to be 
amended will provide that emergency assistance payments in 
excess of $250 pe! year can be made if prior authorized by the 
Department, or without prior authorization if costs were 
incurred to correct a life-threatening emergency and the 
contractor notifies the Department of the situation within 48 
hours after the contractor provides services to the eligible 
household. The Department has chosen the option of making 
these exceptions to the $250 maximum payment because the $250 
limit has been in effect for a number of years, and inflation 
has decreased the purchasing power of $250 to the point where it 
is not sufficient to meet some emergency heating problems. 

Also, ARM 37.70.901(3) is being amended to specify that in cases 
where the $250 per year limit still applies, the Department will 
use the federal fiscal year which commences October 1 and ends 
on September 30 to determine total payments per year. The 
Department has always operated the LIEAP program on the federal 
fiscal year rather than the calendar year or the state fiscal 
year which commences on July 1. Therefore the new language 
specifying that the $250 limit on payments applies to the 
twelve-month period commencing on October 1 immediately 
preceding the date of application for emergency assistance is 
being added for clarification and does not indicate a change in 
policy. 

4. These rules will be applied effective October 1. 1998, 
because LIEAP operates on the federal fiscal year which runs 
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from October 1 through September 30. The early application of 
the amended rules will benefit LIEAP participants due to 
increases in the income and benefit levels used to determine 
eligibility and amount of assistance. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Hea~th and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
October 26, 1998. The Department also maintains lists of 
persons interested in receiving notice of administrative rule 
changes. These lists are compiled according to subjects or 
programs of interest. For placement on the mailing list, please 
write the person at the address above. 

6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Director, Public Health and 
Human Services 

Certified to the Secretary of State September 14, 1998. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of the Proposed ) 
Amendment to Rule 38.5.2502 ) 
Pertaining to Responsibility ) 
for the Expense of Maintaining) 
Water Utility Service Pipes. ) 

NOTICE OF PUBLIC HEARING 

TO: All Interested Persons 

1. On October 29, 1998, at 9:00 a.m., in the Bollinger 
Room, Public Service Commission (PSC) offices, 1701 Prospect 
Avenue, Helena, Montana, the PSC will hold a hearing to consider 
the proposal to amend Rule 38.5.2502(5) which states in relevant 
part that a private water utility is responsible for some of the 
cost of maintaining water service pipelines from the main to the 
customer property line. This amendment is described in the 
following paragraphs. Anyone needing accommodations for 
physical, hearing, or sight impairment in order to attend and 
participate in the hearing should contact the PSC Secretary at 
(406) 444-6199 at least one week prior to hearing. 

2. The rule proposed to be amended provides as follows: 

38.5.2502 APPLICATION FOR WATER SERVICE 

(1) throuqh (4) remain the same. 

(5) When an application for new water service has been 
accepted, the utility at its own expense will tap the main and 
furnish corporation cock, and clamp when necessary, and any 
other material used or labor furnished in connection with the 
tapping of the main. All expense of lftying and maintaining the 
service pipes from the mains to the premises of the consumer 
must be borne by the consumer. Pfte ee"eHme~ e£ water ee~iee is 
~eepe"eiele fer the eeet e£ eenetr~etin~ water ee~uiee pipelines 
frem the main ee hie p~emises anli fer maintai"i"~ K'al!er serwiee 
pipelines frem his preperl!:y line te hie premises. ~he prioate 
'Jfetter l!ler·, iee p~ e u ieler is respeneiele fer the eest ef maintain 
ing 'llletter seroiee pipelines hem the main te the eeneHmer'e 
prepe~t') lil'le 1 e1eeept that the eenettl'ller shall pet') fer pipe etl'lel 
ether sHppliee ~see il'l maintaining wal!er eerwiee lines ~et;;eel'l 
the r~~ain ene his prepert') line. The utility shall assist con
sumers and/or excavation contractors in locating water service 
mains and lines prior to the consumer beginning excavation in 
order to avoid water service interruptions due to broken mains 
and lines. The service pipe must be laid below street grade, on 
the premises of the consumer and at a standard depth designated 
by the utility to prevent freezing. A curb cock and curb box of 
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approved pattern must be installed by the consumer at a point 
designated by the utility. Whenever a tap is made through which 
regular service is not immediately desired, the consumer will 
bear the entire expense of tapping, subject to a refund whenever 
regular service is begun. 

(6) and (7) remain the same. 

M!IH: Sec. 69-3-102 and 69-3-103, MCA; .I.MR: Sec. 69-3-
102, MCA. 

3. Rationale: The 1997 Montana legislature repealed 
section 69-4·511, MCA. Sec. 6, Ch. 179, L. 1997. Section 69-4-
511, MCA, codified Section 1, Chapter 184, Montana Session Laws 
1987. Section 2, Chapter 184, Montana Session Laws 1987, not 
codified, required a change to 38.5.2502(5) (the underlined and 
interlined language above), to implement Section 1, Chapter 184, 
Montana Session Laws 1987. The repeal of section 69-4-511, MCA, 
repealed Section 2, Chapter 184, Montana Session Laws by 
operation of law. ~section 1-2-208(2), MCA. Therefore, the 
PSC is no longer required by the legislature to maintain the 
existing language at ARM 38.5.2502(5). The PSC has decided to 
delete the language at ARM 38.5.2502(5) that was required by the 
legislature, and, pending possible further review, to make 
customers of private water utilities responsible for all 
expenses of maintaining water service pipes from the main to the 
premises, as was the case prior to October 1, 1987 (the 
effective date of Chapter 184, Montana Session Laws 1987). 

4. Interested persons may submit their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments (original and 10 copies) may also be 
submitted to the Public Service Commission, Legal Division, 1701 
Prospect Avenue, P.O. Box 202601, Helena, Montana 59620-2601, no 
later than October 29, 1998. (PLEASE NOTE: When filing comments 
pursuant to this notice please reference "Docket No. L-98.3.1-
RUL.") 

s. The Public Service Commission, a commissioner, or a 
duly appointed presiding officer may preside over and conduct 
the hearing. 

6. The Montana Consumer counsel, 616 Helena Avenue, P.O. 
Box 201703, Helena, Montana 59620-1703, phone (406) 444-2771, is 
available and may be contacted to represent consumer interests 
in this matter. 

7. The bill sponsor notification requirements of section 
2-4-302, MCA, do not apply, 

B. The PSC maintains a list of persons interested in PSC 
rulemaking proceedings and the subject or subjects in which each 
person on the list is interested. Any person wishing to be on 
the list must make a written request to the PSC, providing a 
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name, address, and description of the subject or subjects which 
the person is interested. Direct the request to the Public 
Service Commission, Legal Division, 1701 Prospect Avenue, P.O. 
Box 202601, Helena, Montana 59620-2601. In addition, persons 
may be placed on the list by completing a request form at any 
rules hearing held by the PSC. 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 14, 1998. 

~~~(.~ Reviewed by Ot>in (;H~ 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) NOTICE OF AMENDMENT 
of rules pertaining to ) 
outfitter applications and ) 

OF RULES PERTAINING TO THE 
OUTFITTING INDUSTRY 

renewals, guide or professional) 
guide licenses and qualifica- ) 
tiona, safety provisions and ) 
unprofessional conduct ) 

TO: All Interested Persons: 
1. On April 16, 1998, the Board of Outfitters published a 

notice of public hearing on the proposed amendment of rules 
pertaining to the outfitting industry at page 816, 1998 Montana 
Administrative Register, issue number 7. 

2. The Board is not adopting the proposed amendments to 
ARM 8.39.508, 8.39.512, 8.39.704 and 8.39.709. The Board has 
amended ARM 8.39.505, 8.39.515 and 8.39.518 exactly as 
proposed, and has amended ARM 8.39.514 as proposed, but with 
the following changes: 

"8 39.514 LICENSURE - GUIDE OR PROFESSIONAL GUIDE LICENSE 
(1) will remain the same as proposed. 
C2l A new first time applicant who has nat previously 

been licensed with the Montana board of outfitters must submit 
proof of current basic first aid or cardiopulmonary 
resuscitation certification no later than 90 days after the 
date of application 

!3) A new applicant who has previously been licensed with 
the Montana board of outfitters must submit proof of current 
basic first aid or cardiopulmonary resuscitation certification 
with his or her application. 

(2) and (3) will remain the same as proposed, but will be 
renumbered (4) and (5). 

(a) through (d) will remain the same as proposed.• 
Auth: Sec. 37-1-131, 37-47-201, MCA; !ME, Sec. 37-47-201, 

37-47-301, 37-47-307, MCA 

3. The board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

8.39.514 LICENSURE - GUIDE OR PROFESSIONAL GUIDE LICENSE 

COMMENT NO. 1: One commentor voiced support for the rule 
but suggested that the rule include an amendment allowing 
outfitters who employ more than 25 guides to receive five 
emergency guide licenses. One commentor opposed the rule as it 
was commentor's belief that such action results in less than 
adequate service to the clients. Commentor states that 
outfitters should learn to plan ahead for such contingencies. 

RESPONSE· The Board understands both comments regarding 
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the use of emergency guide licenses, however, the Board 
believes that all outfitters face the same difficulty acquiring 
guides and that the difficulty is not compounded simply because 
an outfitter hires more guides. If an outfitter anticipates 
needing more emergency guide licenses, perhaps the outfitter 
should plan ahead for such a contingency. The comment is 
rejected. 

8.39.515 LICENSURE· GUlPS OR PROFESSIONAl. GUlPS QUALIFICATIONS 

COMMENT NO 2: One commentor supported the amendment and 
did so based on the rationale that guides should only be 
expected to possess the skills actually needed for the type of 
services provided rather than the expectation that guides be 
knowledgeable in all types of services. 

RESPONSE: The Board accepts the comment as it supports 
the rule as amended. 

4. The remaining comments relate to those provisions of 
the notice which proposed to amend 8.39.508, 8.39.512, 
8.39.514, 8.39.704, and 8.39.709 removing the 
cardiopulmonary resuscitation certification and basic first aid 
requirements for licensure as a guide, professional guide or 
outfitter. The Board received the following nine comments: 

COMMENT NO. 3· Twelve commentors opposed deletion of the 
first aid requirement as such an amendment was against the 
Board's mandate to protect public health, safety, and welfare. 

COMMENT NO 4: One commentor stated that such an 
amendment demonstrated that the Board had vacated public 
protection in favor of protecting business self-interests. 

COMMENT NO 5: One commentor stated that the message sent 
by such a rule is that client welfare is not protected, only 
income potential. 

COMHENT NO 6: One commentor stated that the primary 
reason for discussing the amendment removing the first aid 
requirement in the past was the need to hire guides on an 
emergency basis and that first aid certification stood in the 
way of that process. Now that the emergency guide rule is 
proposed, the first aid requirement is no longer a barrier. 

COMHENT NO 7: Ten commentors stated that the first aid 
requirement was an essential component of the qualification and 
licensure standards which the Board is supposed to implement. 
One commentor went even further to state that basic first aid 
is not sufficient and that advance training should be required, 
perhaps in multi-media first aid services. 

COMHENT NO. 8: Three commentors supported the amendment 
stating that it was commentors' belief that most outfitters and 
guides would voluntarily secure first aid training and, 
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therefore, public safety would be adequately protected. 

COMMENT NO. 9: One commentor suggested proceeding with 
the amendment, but that the Board should publish a pamphlet 
containing basic first aid and require the supervising 
outfitter to review the pamphlet with guides and provide 
documentation that the review occurred. 

COMMENT NO. 10: During the public hearing, Chairman 
Cunningham made a technical suggestion that a space should be 
added to the temporary guide license application so the guide 
may inform the Board that the guide wishes to seek permanent 
licensure. Cunningham believed this would "shorten the 
interim period, simplify the board process, and reduce paper 
work." 

RESPONSE: Based on the comments received, the Board has 
determined that it is appropriate to revisit the issue of 
CPR/First Aid requirements and has decided not to proceed with 
those amendments as proposed. This issue will, however, be 
reviewed at the next scheduled Board meeting. 

COMMENT NO. 11: The Montana Legislative Services 
division submitted a comment that the statement of necessity 
for ARM 8.39.514 was not adequate as stated in the notice of 
proposed rulemaking. Therefore, the Board must publish a new 
statement in the adoption notice. 

RESPONSE: The Board rejects this comment as it feels the 
statement of reasonable necessity is adequate to support the 
amendment, but will review the statement in a future 
rulemaking procedure. 

BOARD OF OUTFITTERS 
ROBIN CUNNINGHAM, CHAIRMAN 

BY: { HI ( 1,\ hr/.!vG\ P. 
...-t. .....-;-, I 

ANNIE ~BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 14, 1998. 

Montana Administrative Register 18-9/24/98 



-2563-

BEFORE THE BUILDING CODES DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment,) 
repeal and adoption of rules 
pertaining to the Building 
Codes Division 

TO: All Interested Persons: 

NOTICE OF AMENDMENT, REPEAL 
AND ADOPTION OF RULES 
PERTAINING TO THE BUILDING 
CODES DIVISION 

1. On May 28, 1998, the Building Codes Division of the 
Department of Commerce published a notice of public hearing on 
the proposed amendment, repeal and adoption of rules pertaining 
to the Building Codes Division, a~ page 1310, 1998 Montana 
Administrative Register, issue number 10. 

2. The Department has amended 8.70.102, 8.70.103, 
8.70.104, 8.70.303, 8.70.409, 8.70.566, 8.70.568, 8.70.569, 
8.70.601, 8.70.604, 8.70.612, and 8.70.1503, repealed 8.70.107, 
8.70.201, 8.70.204, 8.70.205, 8.70.206, 8.70.207, 8.70.211, 
8.70.212, 8.70.213, 8.70.301, 8.70.567 and adopted Rule VI 
(8.70.219) exactly as proposed. Rules 8.70.101, 8.70.105, 
8.70.108, 8.70.110, 8.70.202, 8.70.208, 8.70.302, 8.70.407, and 
8.70.1504, Rule I (8.70.214), Rule II (8.70.215), Rule III 
(8.70.216), Rule IV (8.70.217), and Rule V (8.70.218) are 
amended and adopted as proposed with the following changes: 
(authority and implementing sections will remain the same as 
proposed) 

"8.70.101 INCORPORATION BY REFERENCE OF UNIFORM BUILDING 
QQQR (1) through (39) will remain the same as proposed. 

(40) The following appendix chapters of the Uniform 
Building Code will aet ee eafeFeea ey tfie aioisiea, e~t are 
adopted for use by a local government~ in part or in whole, if 
the local government has specifically provided for their 
adoption. These appendix chapters ar~ not adopted for use by 
the division. 

(40) (a) through (43) will remain the same as proposed." 

"8.70.105 INCORPORATION BY REFERENCE OF UNIFORM 
MECHANICAL CODE (1) will remain the same as proposed. 

(1) (a) The fees contained in section 115 and Table 1-A 
shall be deleted and replac~d with the following: 

--requested inspection fee - $45, provided 
that such service is not in excess of 
one hour in duration, and then $25 for 
each 30 minutes or fractional part 
thereof in excess of one hour. Travel 
and per diem will be charged as per the 
state of Montana's existing rates for 
these items. 

MECHANICAL PERMIT FEES 

The mechanical cost shall be the cost to the owner of all 
labor charges and all mechanical materials and equipment 
installed as part of the mechanical system. The cost of the 
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plumbing system, which is covered by the Uniform Plumbing 
Code, is not to be included. 

Cost of Mechanical System 
$0 - $10,000 

$10,001 - $50,000 

$50,001 

(b) through (7) will 

Mechanical Permit Fee 
$~~0 for first $1,000 plus 
$1~2 for each additional 
$1,000 or fraction thereof, 
to and including $10,000 

$1~~ for first $10,000 plus 
$7 for each additional $1,000 
or fraction thereof, to and 
including $50,000 

$4~2a for first $50,000 
plus $4 for each additional 
$1,000 or fraction thereof. 

remain the same as proposed." 

"8.70 108 INCORPORATION BY REFERENCE OF CABO ONE & TifO 
FAMILY DWELLING CODE (1) through (5) (C) will remain the same 
as proposed. 

(d) Exception: An artificial light source is not 
required at the top and bottom landing, provided an artificial 
light source is located directly over reach stair section. 

(6) through (10) will remain the same as proposed. 
(11) The CABO One & Two Family Dwelling Code, adopted by 

reference in (1) of this rule, is a nationally recogni~ed model 
code setting forth minimum standards and requirements for the 
construction, prefabrication, alteration, repair, use, 
occupancy and maintenance of detached one or two family 
dwellings not more than three stories in height, and their 
accessory structures. A copy of the CABO one and Two Family 
Dwelling CadeT may be obtained from the Building Codes 
Division, Capitol Station, Helena, Montana 59620, at cost plus 
postage and handling. A copy may be also obtained by writing 
the International Conference of Building Official!!!, 5366 South 
workman Mill Road, Whittier, Califoutia 96661 Council of 
American Building Officials 5203 Leesburg Pike Falla Church, 
Virginia 22041." 

"8.70 110 INCORPORATION BY RSFERENCE OF THE QNIFORM CODE 
FOR BUILDING CONSERVATION (1) will remain the same as 
proposed. 

{1) (a) f)elete Chapt~er 4 Minimttm Standardl!! for Elxil!!lting 
Building!!!, Chapter 5 Mihimum Pto11il!!ionl!!l for Change of 
Occupancy and Chapter "' Requiren•entl!! for Ehoup R Occupanciel!!l, 
except al!! Chaptetl!! 4, 5 al1d "' are referenced by Chapter --6---
Hil!!ltotic Structuree. 

(b) will remain the same as proposed, but will be 
renumbered (a) . 

(2) The purpose of the Uniform Code for Building 
Conservation is to encourage the continued use or reuse of 
legally existing hietoric buildings and structures. 
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(3) will remain the same as proposed." 

"8.70.202· BXTBNI OF LOCAL PROGRAMS (1) through (3) will 
remain the same as proposed. 

(4) Ill addition to compliance with all other rules and 
regulations a local government code enforcement program must 
reqahe applications for all buildings and installatiolls, 
review plans for all new baildings and naajor remodeling 
projects, except as naay otherwise not be requh:ed by the 
tJnifoznt Building Code, and issue pezm:tts and inspect all 
buildings aud installations ovel which it has jurisdiction to 
enforce codes as established by the department." 

"8.70.208 FUNPING OF CODE E~FORCEMENI PROGRAM (1) will 
remain the same as proposed. , 

(2) Permit fees must only be used for those costs related 
to building code enforcement activities, with building codes 
being only those codes adopted by the division in subchapters 
1, 3~ and 4 and_l5 of Title B, chapter 70, Administrative Rules 
of Montana. It is not intended that permit fees be used to 
support fire departments, planning, zoning or other activities, 
except to the extent that employees in those programs provide 
direct plan review, inspection or other building code 
enforcement services for the building code enforcement program. 

(3) and {3) (a) will remain the same as proposed. 
(b) a proportionate share of the local government's 

indirect costs, which are those costs incurred for common or 
joint purposes that benefit more than one program or activity. 
These include, but are not necessarily limited to, legislative 
services, executive services, administrative services, 
financial services, data processing services, purchasing 
services, personnel services, legal services and facilities 
administration. If indirect coi!lti!l aze waived fox any local 
goll'eiillnent propr ietaty fund, those indirect cost I!! must ali!!o be 
waived for the code enforcement progtd.1il. ;fndirect chaxges are 
lintited to the charges that are allowed under federal cost 
accounting principles that are applicable to a local 
gouernn~nt. Indirect costs shall be treated as grovided by 50-
60-106 (2) (fl Cil MCA. 

(4) and (5) will remain the same as proposed." 

"B 70 302 INCORPORATION BY REFERENCE OF UNIFORM PLUMBING 
QQO£ (1) through (1) (e) will remain the same as proposed. 

(f) Subsection 103.1.3 is deleted amended with the 
addition of the following language: This section shall not be 
construed to rew1ire a plumber license as a grereqyisite for 
Obtaining a glumbing permit. The rewlirements for who WISt be 
licensed to perfoon plumbing work is regulated by Title 37, 
chapter 69. MCA. The issuance of a glumbing permit does not in 
~we¥ address the need for licensure by the plumbing permit 
~-

(g) through (g) (iv) will remain the same as proposed. 
(h) Delete Table No. 1.1 - PLUMBING PERMIT FEES and 

replace with the following schedule: 
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--for issuing each permit 
--for each plumbing fixture 
--water service - domestic or commercial 
--for each building sewer and each trailer 

park sewer 
--storm drains and storm drainage 
--for each water heater 
--for each industrial water pre-treatment 

interceptor, including its tray and vent, 
excepting kitchen type grease interceptors 
functioning as fixture traps 

--for installation, alteration, or repair 
of water piping and/or water treatment 
equipment 

--for repair or alteration of drainage or 
vent piping 

--for each lawn sprinkler system and fire 
protection system or any one meter, including 
backflow protection devices therefore 

--for vacuum breakers or backflow protective 
devices on tanks, vats, etc., or for 
installation on unprotected plumbing 
fixtures, including necessary water piping-
one to four 

--five or more, each 
--requested plumbing inspection fee 

provided that such service is not in excess 
of one hour in duration, and then $25 for 

$ 2~!1* 
&1 
&1 

Ul 
&1 
&1 

&1 

&1 

&1 
2 

45 

each 30 minutes or fractional part thereof in 
excess of one hour. Travel and per diem will 
be charged as per the state of Montana's 
existing rate for these items. 

--reinspection (provided the $30 does not 
exceed the original permit fee, in which 
case the original fee will be charged) 

*except for replacement oof water heaters~ 
30 

Iii Section 218. Qefinitlon of Plumbin~ System is 
amended to read: Includea all potable water supply and 
diatribution pipes, all plumbin~ fixtures and traps all 
drainage and yent pipes, plnmbin~ fixtures and traps. drainage 
and vent pipes and building drains including their respective 
joints and connections devices. receptacles and appurtenancea 
within the property line of any premises, up to 20 feet beyond 
the building foundation line. and includes potable water 
piping. water heatera and vents for the premiaes. 

(i) and (j) will remain the same as proposed, but will he 
renumbered (j) and (k). , 

+ktlll Subsection 603.4.4.1, is amended with the addition 
of the following language: Heat exchangers, in single family 
dwellings on their own private well, ntay be protected with a 
daal check valve with inteflilediate atnLO!!pheric vent when a 
nontoxic tran!!fer flaid is tttilhed in the boiler which utilize 
a nontoxic transfer fluid maY be of single wall constructiQo. 

(1) and (m) will remain the same as proposed, but will be 
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renuobered (m) and (n) . 
(il And (ii) will remain the same as proposed. 

(n) (iii) Asbestos-cement, PB, CPVC, PE, PBX, PEX-AL-PEX 
or PVC water pipe manufactured to recognized standards may be 
used tor cold water distribution systems outside a building. 
These approved outside cold water piping materials except for 
asbestos-cement may extend to a point within the foundation 
perimeter of the building provided that the piping is buried a 
minimum of 12 inches, the piping is contained within a 
protective sleeve where it passes through concrete construction 
and the piping does not extend for more than 24 inches out of 
the ground at such point where it connects to approved interior 
cold water piping material. 

Civ) and (v) will remain the same as proposed. 
(n) through (z) will remain t~ same as proposed, but will 

be renumbered (o) through (aa). 
iaa+ 1abl Chapter 12, Fuel Piping, is deleted and 

:replaced with ebapter 13, l:fniforn1 Mechanical eode (IeBO 
veulionl , Puel aas Piping. 

(ab) will remain the same as proposed, but will be 
renumbered (ac). 

(2) will remain the same as proposed." 

"8.70 407 ELECTRICAL INSPECTIONS FEES (!)through (1) (o) 
will remain the same as proposed. 

(p) all other installations (commercial, 
industrial, institutional or for public use): 

Cost of Electrical 
Installation 

$ 0 - $1,000 

$ 1,001 - $10,000 

$10,001 - $50,000 

$50,001 or more 

f'ae. 

$!~56 for 1st $500 plus 6. Ot of 
balance of construction cost 

$~12 for 1st $1,000 plus 2.0% 
of balance of construction 
cost 

$2tr&52 for 1st $10,000 plus .5% 
of balance of construction 
cost 

$4tr&52 for 1st $50,000 plus .3% 
of balance of construction 
cost 

(q) through (3) will remain the same as proposed." 

"8.70 1504 SITE ACCESSIBILITY (1) through (2) will 
remain the same as proposed. 

(3) Appendix Chapter 4~ of the Uniform Building Code, 
Site Accessability is amended as follows: 

(3) (a) through (6) will remain the same as proposed." 
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"I I 8. 70. :Z 14 l CERTIFICATION OF CODE ENFORCEMENT PROGRAMS 
(1) A county or municipality with a previously approved 

code enforcement program in existence on June 30, 1998, shall 
be considered by the department of commerce, building codes 
division, as certified and in compliance with applicable 
statutes and department certification rules with the authority 
to enforce codes within its jurisdictional area, until such 
time that an initial annual report is filed and the division 
reviews the report, and makes a determination as to whether or 
not the county or municipality is in compliance with applicable 
statutes and rules based upon the information contained in the 
report and any on-site evaluation. Tbis provision does not 
prevent the division from identifying an area of noncompliance 
independently and apart from the initial annual report 

(2) will remain the same as proposed." 

".I.L..i.!l...70.215l STAFF QUALIFICATIONS (1) Local plumbing and 
electrical inspectors must be either Montana licensed 
journeymen plnmher!!l, electr ician!!l or be pltanbing or •e+l•e,.c+t~r4i~c.,a<+l 
inspector certified, ae n~ay be applicable to the type of the 
in!!ltallatione being inepected, b)! any one of the following 
nationally recognized entitle!!!. international conference of 
building officiale (ICBO), international code conference (ICC), 
international aeeociatiott of plumbing and mechanical officiale 
(IAPMel, international aeeociation of electrical inepectore 
(IMl!) or conference of Aruerican building officiale (CABO) in 
the craft being inspected. 

(2) Local building and mechanical inspectors must be 
inspector certified by either ICBO, ICC or CABO. 

(3) Plane examiners must be either plans examiner 
certified by either Ieee, ICC or be inspector certified as 
allowed in (2) or have an engineering or architecture degree. 
In lieu of plans examinations by a local jurisdiction's staff, 
the division may allow a local jurisdiction to contract out 
plans examinations with a qualified plans examination 
organization. 

( 4 ) P01f"t-+1h"'e,.,.r-..n.,.artt-iih-o"t,.tat1lf-ill-1y,-,zne"'c'"'0"'9'"''""li"'"z""e""dli--e"'l"lt-t+it-t+i.,..e'l!l!!l~f'"'o,.t-tt..,e .. ettt-iif1'n,.g.-.a.,nmd 
certification of inepectote not lieted above n~ay be approved by 
the diuieion upon the requeet of the local goueunuent 
Certification must be by a nationally recognized entity fg~ 
testing and certification in the same cgde and edition date as 
is adopted by the division. Wben the division adopts a new 
code or a new edition of an existing cgde, lgcal inspectors and 
examjners shall have six months to update their certification 
qualifications tQ meet the new code or edition. In the 
situation where a new edition has been published but is not yet 
adopted by the division. certification in the most recent 
published edition date is acceptable. 

(5) Plumbing, electrical, mechanical or building 
inspector certification may be obtained as part of a 
combination inspector certification to the extent the 
individual inspector certifications meet the requirements of 
J.ll. 

(6) will remain the same as proposed. 
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(7) Piwubing inl!lpectou• and eiectzicai inl!lpectozs foz a 
county or lltanicipality with a pte11ioasly approved code 
enfozcement p1<!1gtam ill exil!lteuce on d'ane 36, 1!1!18, mal!lt meet 
the licen.,ing or certification l!ltandardl!i lil!lted above by d'uly 
1, 1!1!18. Building, mechanical inspectors and plans examiners 
from a previously approved code enforcement program in 
existence on June 30, 1998, must meet the certification 
standards listed above by June 30, 1999. 

(8) Newly hired building inspectors, mechanical 
inspectors and plans examiners who do not meet the 
certification standards listed above may conduct inspections 
and review plans if they obtain the necessary certification 
within ~six months of the date of hiring, and are 
supervised in the interim by appropriately certified personnel. 
If the code enforcement program cannot provide supervision by a 
certified person, the newly hired non-certified building 
inspector or plans examiner must have actual practical 
experience in the construction trade, and must participate in 
six working days of on-the-job training with the division. 
Such training shall be at the expense of the county or 
municipality employing the inspector. There shall be no fee 
charged by the division. Upon approval by the division, on
the-job training with another code enforcement program may be 
accepted. Upon approval by the division, four days of 
classroom training may be substituted for six days of on-the
job training. 

(9) Building inspectors, mechanical inspeCtors and plans 
examiners from a previously approved code enforcement program 
in existence on June 30, 1998, who are not qualified and who 
are not supervised by a qualified individual, shall submit a 
training plan to the division by January 1, 1999, providing for 
six days of on-the· training or four days of classroom 
training and the plan to become certified by June 30, 1999. 
Acceptable training is the same as discussed in (8) above. 

(16) An inspector 01 othez qualified indhidual, though 
not certified in a zequited diecipline, may naak:e iuspectione oz 
planl!l examinations foz brief pez iods z.esulting f:com absentee ian• 
of a certified individual foz zeasuns I!IUCh as vacation, 
ilhlel!ll!l, tzaining 01 l!limila1 cizcwustances." 

"III 18.70.2161 ANNUAL REPORT (1) will remain the same as 
proposed. 

(2) The date of the initial annual report for a local 
government with a previously approved code enforcement program 
in existence on June 30, 1998, shall be Septenbet 1 October 30, 
1998. 

(3) and (4) will remain the same as proposed. 
(4) (a) a map and Qr legal description of the 

jurisdictional area; 
(b) a list of building related codes, with edition dates 

being enforced with copies of adopting ordinances i!_nQt 
previously provided as required by ARM 8.70.203; 

(c) through (h) will remain the same as proposed." 
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"IV 18.70.2171 AUDIT (1) will remain the same as proposed. 
(1) (a) all construction-related fees or chargee imposed 

and collected by the local building code enforcement program 
are used only foz the building code enfozcen~ent pzogratu which 
com!±stl!l of necessaq and real!lonable col!lti!l diiectly and 
l!lpecifically identifiable for the adminil!ltration and 
enfoz ceu~ent of building, ntechanical, pll111tbing and electz leal 
eodes and accqunted for as provided in 50-60-106121 !fl. HeAT~ 
(b) inditect coi!ILI!I are chazged on the eatue basil!! al!l othe:t 
local goveuntiEilt propzietary fande not paying adminisliative 
charges as direct charges, 
(c) if indirect costs are wahed for any other local 
govennuent pzopr ietary fand, those indirect costs are waived 
foz the local bailding code enforceu~ent pzogzatn, 
(d) indirect chazgel!l are limited to the chargel!l that are 
allowed under federal col!lt accounting principlee applicable to 
a local goverxnnent, 
(e) the collection and expeuditare of all feee and cltazgel!l are 
fully docwneuted, 
(f) feee and chargee are not accwnalated in excel!ll!l of the 
atnoant neceel!lary to operate the local building code enforcement 
progtatu for 12 n10uths, and 
(g) excei!ll!l fee and charge accamalationi!l are placed in a 
reeeue accoant and aeed only for the local building code 
t'!ll for cement prog r zmt. 
(2) and (3) will remain the same as proposed." 

"V CERTIFICA'riON OF EXTENDED JURISDICTIONAL AREA 
(1) A mun1c pa 1ty w t an ex1st ng co e enforcement program 
which desires to make an initial request for an extended 
jurisdictional area or increase the area of its existing 
extended jurisdictional area shall~ submit to the division the 
written consent of the county as provided by 50-60-1011111 ldl. 
MeA.. 
(a) Make each reqat'!st by providing the departmt'!nt of conuuerce, 
bailding codes dhieion, with tltt'! written const'!nt of tht'! boazd 
of county conani8!1ionez8 of the county in which the @Xtended 
juriediction llei!l. 
(b) 'fhe written conet'!nt ehall indicate the ecopt'! of bailding 
codt'!l! to be eufotct'!d, the type of etracto:rt'!s to be l!labject to 
the bo:ilding codt'!!l and the schedo:le of ft'!<"!l! to be chargt'!d for 
permite. 
tetl2l The municipality must also provide to the division 
proof that the persons residing in the area into which the 
jurisdictional area will be extended received reasonable notice 
of the proposed extension, and were given an effective 
opportunity to present evidence and express opinions in support 
of, or in opposition to, the extension and such evidence and 
opinions were available to the county commissioners for their 
consideration prior to issuing the written consent. 
(2) A municipality with a code enforcement progzam which 
annt'!xel!l a new azea into its cotpozatt'! lintitl!l l!lliall 
automatically have authority to enfozce baildhtg codt'!s in tht'! 
Ht'!wly aunt'!xed atea andt'!t the l!lawe ccmditionl!l of th<"! 
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monicipality's existing code enforcement progtam. The 
n&anicipality shall infoun the division of the annexation aa 
soon aa possibl:e. If necesl!laty, the municipality and the 
division shall coordinate the transfer of authotity for 
ptojects existing at the time of the annexation.• 

3. A public hearing was held on July 1, 1998. Oral and 
written testimony were received. Written comments were also 
accepted until 5:00p.m., July 1, 1998. Not all proposals 
received a comment. However, the Department has thoroughly 
considered all comments received. Those comments, and the 
Department's responses thereto, are as follows: 

COMMENT NO. 1: Pertaining to rule 8.70.302(1) (f), 
comments were received in opposition to the proposed deletion 
of Uniform Plumbing Code (UPC) §103.1.3, with the expressed 
reasons being: the deletion would allow unlicensed plumbers to 
•pull" permits; the deletion would allow unlicensed plumbers to 
perform plumbing work; the deletion would be contrary to 
statutory requirements to check for licenses during the course 
of inspections; the deletion would be contrary to 44 Op. Atty. 
Gen. No. 12 (1991); and insufficient rationale was given for the 
proposal. 

RRSPQNSE: Section 103.1.3 is a new section in the UPC. 
The deletion of this new section would have no impact on 
current licensing law or license verification requirements. 
Licensing requirements and the requirement to check for 
licenses are statutory in origin and are not contingent upon 
any language in the UPC. 

The deletion would not be contrary to 44 Op. Atty. Gen. 
No. 12 (1991) . The portion of that Attorney General Opinion 
relating to the confirmation of license status prior to issuing 
a permit has been moot since the adoption of the 1991 edition 
of the UPC as that portion of the Attorney General Opinion was 
based solely upon language from the 1988 edition of the Uniform 
Plumbing Code. The language was not included in the 1991, 1994 
or 1997 editions. 

The rationalegiven for the deletion is sufficient and 
accurate. However, due to the widespread opposition to the 
deletion of this section and the misinterpretation of its 
significance, the Division will not delete Section 103.1.3 but 
will add the following amendatory language: 

This section shall not be construed to require a 
plumbing license as a prerequisite for obtaining a 
plumbing permit. The requirements for who must be 
licensed to perform plumbing work is regulated by 
Title 37, chapter 69, MCA. The issuance of a 
plumbing permit does not in any way address the need 
for licensure by the plumbing permit holder. 

COMMENT NO 2: Pertaining to rule 8.70.302(1) (aa), 
comments were received objecting to the deletion of UPC Ch. 12, 
fuel gas piping, and the substitution of the provision for fuel 
gas piping found in the Uniform Mechanical Code (UMC). It was 
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also suggested that both the UPC and the UMC fuel gas piping 
provisions be adopted so that plumbers who installed fuel gas 
piping did not need to buy two books. 

RESPONSE: The deletion of the chapter pertaining to fuel 
gas piping is not a new proposal to the State Plumbing Code 
being currently in place as an amendment to the 1991 UPC. 
Format changes in the 1997 UPC required a new cross reference. 

Fuel gas piping is not part of the statutory definition of 
plumbing system, found in 37-69-101(7), MCA. The installation 
of fuel gas piping is not the exclusive domain of licensed 
plumbers as it requires neither a plumbing permit nor a plumber 
license. Any reference to fuel gas piping in ARM Title 8, 
chapter 70, sub-chapter 3, which is limited to plumbing permits 
and inspections of statutory plumbing systems, is misplaced. 

Since the installation of fuel gas piping does require a 
mechanical permit, the proper place of reference for provisions 
regulating fuel gas piping is ARM 8.70.105 which adopts the 
State Mechanical Code. The Division has adopted the UMC, ICBO 
version, as it is more closely aligned with the Uniform 
Building Code (UBC) than the UMC, IAPMO version. The 
provisions regarding fuel gas piping found in the UPC are not 
consistent with the provisions for fuel gas piping found in the 
UMC, ICBO version. Adopting both provisions would be confusing 
and give rise to ~onflicts. 

The rule will be modified to delete the cross reference to 
the fuel gas piping provisions of the UMC. To clarify the 
distinction between the plumbing code and the mechanical code, 
the definition of plumbing systems found in the UPC §218, is 
amended to remove the reference to fuel gas piping and be 
consistent with 37-69-101(7), MCA. 

COMMENT NO. 3: Pertaining to rule 8.70.302(1) (ab), 
comments were received objecting to the deletion of UPC Ch. 13, 
medical gas piping. It was suggested that the Division begin 
permitting and inspecting medical gas piping. 

RESPONSE: Medical gas piping is not included in the 
statutory definition of a plumbing system, found in 37-69-
101(7), MCA. Although the Board of Plumbers provides for a 
medical gas piping installation endorsement, 37-69-401, MCA, 
the installation of medical ~as piping does not require a 
plumbing permit. Any reference to medical gas piping in ARM 
Title 9, chapter 70, sub-chapter 3, which is limited to 
plumbing permits and inspections of statutory plumbing systems, 
is misplaced. 

The Division lacks the authority to expand into medical 
gas piping permitting and inspections. Such authority can only 
be granted by the Legislature. The Division can not adopt 
standards for the installation of equipment it does not have 
the authority to regulate. 

The Department of Public Health and Human Services has 
adopted standards for medical gas piping, NFPA 99C, applicable 
to licensed health care facilities. The Board of Plumbers 
requires as a prerequisite for the medical gas endorsement, 
certification based upon NFPA 99C training. If the Division 
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had the authority to adopt rules for medical gas installations, 
it would be inappropriate for the Division to adopt standards 
other than NFPA 99C. 

The proposed rule will not be modified in response to this 
comment. However, to clarify the distinction between the 
plumbing code and medical gas piping, the definition of 
plumbing systems found in the UPC §218, is amended to remove 
the reference to medical gas piping and be consistent with 37-
69-101(7), MCA. 

COMMENT NO 4: Pertaining to rule 8.70.302(1) (j) through 
(y), comments were received regarding various technical 
amendments to the UPC, listed below by UPC section: 
a) Section 603.3.2: Opposition to the proposed deletion of 
this section which requires annual testing of backflow 
prevention assemblies because new Department of Environmental 
Quality rules require annual testing. 
b) Section 603.4.4.1: The proposed amendments need 
clarification. 
c) Section 604.1: Opposition to allowing asbestos-cement 
inside a building. Opposition to the reference that water 
supply system shall be of "like material" expect where 
otherwise approved by the administrative authority is too vague 
and gives too much discretion to local authorities. 
dl section 908: The proposed amendments allowing horizontal 
wet venting requires clarification as they appear to be in 
contradiction with Sec. 1002. 

RESPONSE: a) The deletion of 603.3.2 is not a new 
proposal to the State Plumbing Code being currently in place 
since 1992 as an amendment to the 1991 UPC. Format changes in 
the 1997 Uniform Plumbing Code required a new cross reference. 

The State Plumbing Code is limited to the inspection of 
plumbing systems during installation. There is no provision in 
the state code for continuing inspections of plumbing systems 
following installation. The referenced Department of 
Environmental Quality rules regarding the testing of backflow 
devices are voluntary only and apply to water purveyors not 
plumbing code enforcement programs. The proposed rule will not 
be modified in response to this comment. 

b) 8.70.302(1) (k) as proposed contained a clerical error. 
The amended language of 603.4.4.1 should read: "Heat 
exchangers in single family dwellings on their own private 
well, which utilize a nontoxic transfer fluid, may be of single 
wall construction." With this correction, 8.70.302(1) (k) and 
(1) are not new to the State Plumbing Code, being currently in 
place as amendments to the 1991 UPC. Format changes in the 
1997 UPC required a new cross reference. The proposed rules 
are amended to correct the clerical error. 

c) 8.70.302(1) (m) (iii) does not represent a change from 
the current regulations but only a clarification. In the 
current version the cold water distribution pipe material, 
including asbestos-cement, is allowed to extend to •a point 
immediately inside a building.• The new proposed language 
clarified •a point immediately inside a building" as •a point 
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within the foundation perimeter of the building provided the 
piping is buried a minimum of 12 inches . . . and does not 
extend for more than 24 inches out of the ground." In order to 
avoid any potential risks associated with asbestos-cement pipe, 
the proposed rule will be amended to exclude asbestos-cement 
pipe from the list of cold water distribution pipe which can 
extend into a building. 

ARM 8.70.302(1) (m) (v) is the original language from the 
UPC. The proposed rule will not be amended in response to this 
comment. 

d) 8.70.302(1) (x) and (y) are not new proposals to the 
State Plumbing Code, being currently in place as amendments to 
the 1991 UPC. Format changes in the 1997 UPC required new 
cross references. Contrary to the comment received, Section 
908, as amended, does not allow a water closet on a wet vented 
section and does not contradict Section 1002 or Table 10-1, as 
provided by Sections 225.0, 301.2.1 and 901.0. The proposed 
rule will not be amended. 

COMMENT NO. 5: Pertaining to fee increases there were 
objections made to the increase in fees. The most common 
objection related to the amount of the increase in plumbing 
permit fees. There were also objections to increases in 
building, mechanical, electrical and factory built building 
permit fees. It was suggested that the reserve account balance 
kept by the Division was too much and should be reduced before 
increasing fees. There were several objections to the 
reference to the $140,000 annual appropriation from the 
Building Codes Division reserve account to fund the Department 
of Labor Apprenticeship and Training Program as provided by Ch. 
357, L. 1997, as a reason for the necessity of a fee increase. 
There was an objection to the use of alternative building 
valuation methods to calculate building permit fees. There was 
an objection to the inclusion of plumbing and electrical 
systems in the overall building value for the calculation of 
building permit fees. 

RESPONSE: The projected plumbing permit fee increase was 
approximately 38%. The Division does not believe its operating 
reserve account is excessive as it barely covers three months 
operating costs. While the appropriation from the Building 
Codes Division reserve account to fund the Department of Labor 
Apprenticeship and Training Program was not the sole reason for 
the need to increase fees, it contributed to the overall 
expected reserve account shortfall. Alternative building 
valuation methods are necessary to avoid inequities in permit 
fees paid by larger projects. Plumbing and electrical systems 
are included as part of the overall building valuation formula 
established by the UBC. 

Since the fee proposal projections were first calculated 
Fiscal Year 98 year end figures have been tabulated. The 
Division's year end fund balance was higher than earlier 
projections. As a result, fee increases for mechanical 
permits, electrical permits and plumbing permits are reduced to 
a level that will keep program revenues within 2% above 
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expected program costs. Building permit fees and the fees for 
factory built buildings will not be amended. 

COMMENT NO. 6: Regarding sources for copies of uniform 
codes a comment was made objecting to the inclusion of 
addresses where copies of uniform codes could be purchased 
other than the address of the Division. It was also suggested 
that if any other address was provided it should be that of the 
organization which holds the copyright to the particular code. 

RESPONSE: Section 2-4·307, MCA, requires when a rule 
adopts a model code or rule by reference that the rule also 
state where a copy of the omitted material can be obtained. 
Since the Division does not always have copies of the 
referenced model codes in stock the address of the copyright 
holder of each model code is provided. The proposed rules will 
not be modified in response to this comment. ARM 8.70.108(11) 
is amended to reflect the copyright holder of the CABO One and 
Two Family Dwelling Code. 

COMMENT NO. 7: Pertaining to the discretion of the 
building official, a comment was made objecting to references 
that certain decisions regarding the applicability of 
alternative rules or codes were at the discretion of the 
building official. It was suggested that the rules or codes 
should not be discretionary as discretion might lead to 
arbitrary enforcement decisions. 

RESPONSE: The Division has analyzed the references to 
building official discretion and has determined that the 
amendments proposed all require individual analysis by local 
building officials in order to be properly applied. Building 
officials must exercise discretion at that time in order to 
properly apply building codes. This discretion must be 
retained. The proposed rules will not be changed in response 
to this comment. 

COMMENT NO B: Pertaining to the repetition of statutory 
language comments were received that there were many 
unnecessary repetitions of statutory language within the 
proposed rules, e.g. 8.70.208(3) (b), new Rule IV 
(8.70.217) (1) (a) through (d) and new Rule V (8.70.218) (1) (a) 
and (b). 

RESPONSE: The referenced rules are amended to delete the 
repetitious language and replace it with references to the MCA. 

COMMENT NO. 9: Pertaining to local government enforcement 
comments were made that: 
a) 8.70.202(3): implies that the Division could enforce codes 
on exempt structures. 
b) 8.70.202(4): is poorly worded and unclear. 
c) New Rule !(8.70.214) (1): improperly maintains 
certification status of local governments that are not in 
compliance with statutes and regulations. 
d) New Rule II (8.70.215): inspector and examiner 
certification should be in the version and edition of the code 

18-9/24/98 Montana Administrative Register 



-2576-

being enforced. 
e) New Rule II (8.70.215) (1): should clarify the distinction 
between plumbing and electrical inspections. 
f) New Rule II (8.70.215) (2) and (3): requiring certification 
of building inspectors, mechanical inspectors and plan 
reviewers is in excess of statutory mandate and authority. 
gl New Rule II (8.70.215) (4): should not allow other 
certification programs not specifically listed. 
h) New Rule II (8.70.215) (9): should explain how inspectors 
can become certified. 
i) New Rule II (8.70.215) (7), (8) and (9): allowing building 
inspectors, mechanical inspectors and plan reviewers until June 
30, 1999, to become certified, or twelve months after date of 
hire, is too long. 
j) New Rule II (8.70.215) (10): should not allow temporary 
inspector substitutions. 
k) New Rule III (8.70.216) (4) (a): requirement for both a map 
and a legal description was excessive. 
1) New Rule III (8.70.216) (4) (b): requirement for a copy of 
the code adoption ordinance was a duplication of the 
requirements of 8.70.203. 
m) New Rule V (8.70.218) (1): should require public hearings 
by both the state and county and establish decision criteria. 
n} New Rule V (8.70.218) (2): reference to annexation is not 
necessary. 
o) New Rule VI (8.70.219) (1) and (3): should not allow 
partial decertification. 
p) New Rule VI (8.70.219) (4): county should control 
decertification for violation of county consent provisions. 

RESPONSE: a) Contrary to the comment, 8.70.202(3) does 
not give the Division any authority to enforce building codes 
on exempt structures. The purpose of the amendment is to 
clarify that local governments can opt to enforce building 
regulations on some structures, such as residential buildings, 
while leaving the authority to enforce building regulations on 
other structures such as commercial, institutional and 
industrial buildings with the Division. The proposed rule will 
not be modified. 

b) 8.70.202(4) is deleted as unnecessary. 
c) The legislative changes brought about by HB 388, 

including the authority to require annual reports and adopt 
associated rules were not effective until July 1, 1998. 

The Division will be relying upon the annual reports, 
authorized by HB 388, to provide the basic information upon 
which to analyze whether or not local government programs are 
in compliance with statutes, regulations and codes. The 
Division is not aware of any compliance problems which have a 
direct immediate threat to public health and safety. 
Clarifying that currently existing local governments' programs 
have continued authority to enforce their individual building 
code enforcement programs until such time that the initial 
annual report is submitted and reviewed is a matter of basic 
due process, as well as administrative necessity. However, the 
proposed rule will be amended to clarify that the Division is 
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not precluded from pursuing issues of noncompliance apart and 
separate from the initial annual report. 

Given the fact that these rules will not be adopted until 
after the time established in new Rule III (8.70.216) (2) for 
the initial annual report, new Rule III (8.70.216) (2) will be 
modified to require the initial annual report to be submitted 
by October 30, 1998. 

d) New Rule II (8.70.215) (1), (2), (3), (4), (5), (8) and 
(9) are modified to clarify that inspector certification must 
be in the version and addition of the code adopted by the 
Division. 

e) Proposed new Rule II (8.70.215) (1) is modified to 
clarify the distinction between the qualifications for and 
inspection authority of plumbing inspectors and electrical 
inspectors. 

f) Although 50-60-302, MCA, only provides for 
qualifications for plumbing and electrical inspectors, it also 
requires the Division to adopt rules that ensure that all code 
enforcement program functions are being properly performed. 
The requirement, established by rule, that building inspectors, 
mechanical inspectors and plan reviewers have minimum 
qualifications is an appropriate application of this rule 
making authority. The proposed rules, which establish 
qualification standards for building inspectors, mechanical 
inspectors and plan reviewers will not be modified. 

g) New Rule II (8.70.215) (4) is modified to clarify that 
certification must be by a nationally recognized testing and 
certification entity for the specific version and edition of 
the code adopted by the Division. 

h) The methods by which inspectors can become certified 
are varied and changing. Candidate bulletins are readily 
available from the certification entities. Addresses for 
certification entities can be easily obtained from the 
Division. The proposed rules will not be modified to include 
specific information as to how persons can become certified. 

i) By the time the rules are finalized establishing the 
qualification requirements for building in~pectors, mechanical 
inspectors and plan reviewers, i.e. those positions without a 
statutory July 1, 1998, deadline for certification, local 
governments will have approximately 10 months to arrange for 
compliance if they are not already in compliance. Ten months 
is not excessive. The proposed rules will not be modified to 
reduce this time. However, new Rule II (8.70.215) (7) will be 
modified to delete the reference to the July 1, 1998, deadline 
for electrical and plumbing inspectors as this statutory 
deadline has already passed. New Rule II (8.70.215) (8) is 
modified to reduce the time for newly hired staff to become 
certified from 12 months to 6 months. 

j) New Rule II (8.70.215) (10) will be deleted as 
inconsistent with minimum inspector qualification standards. 

k) New Rule III (8.70.216) (4) (a) will be modified to 
require either a map or a legal description to avoid 
unnecessary duplication of information. 

1) New Rule III (8.70.216) (4) (b) will be modified to 
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delete the requirement for a copy of the code adoption 
ordinances as part of the annual report. The ordinance is 
supplied in response to notice of adoption of new codes by ARM 
8.70.203. 

m) The Division is responsible for making the decision 
whether or not to certify a city to operate a building codes 
enforcement program. The statutes provide sufficient criteria 
to make this decision. Consent for extended jurisdiction is 
totally within the discretion of the county government as there 
are no statutory decision criteria for extended jurisdiction 
consent. The county government, not the Division, would be in 
the best position to determine how the public should be 
involved in this decision making process. New Rule V 
(8.70.218) will not be modified to require the county to 
conduct a public hearing or to involve the Division in the 
county's decision. 

n) New Rule V (8.70.218) (2) reference to annexation is 
not necessary. 

o) When there may be circumstances in which a local 
government's noncompliance affects the entire code enforcement 
program full decertification would be appropriate. However, 
when only limited and separable parts of a code enforcement 
program are in noncompliance, it is the Division's opinion that 
the public interest would be best served by only decertifying 
that portion which is in noncompliance. New Rule VI 
(8.70.219) will not be modified to require total 
decertification for all compliance violations. 

p) The Division is solely responsible for both certifying 
and decertifying a local government program. county consent to 
extended jurisdiction is a factor in certification but does not 
create any authority with the county to control the 
certification process. New Rule VI (8.70.219) (4) will not be 
modified. 

COMMENT NO 10 : 
comment was received 
clear. 

Pertaining to rule 8.70.101(40), a 
that the optional adoption language is not 

RESPONSE: Rule 8.70.101(40) is amended to make it more 
clear. 

COMMENT NO 11: Pertaining to rule 8.70.101(41), a 
comment was received that the proposal is offered to coverup a 
mistake made by the Division in allowing an explosives magazine 
to be constructed within 600 feet of a property line. Comment 
was offered that the use of the Uniform Fire Code table of 
distances did not safeguard the public to the same extent the 
Uniform Building Code distance tables would. Comments in 
support of the proposal were also received urging the adoption 
of the same nationally recognized standards utilized by the 
federal government. 

RESPONSE: Section 50-3-102(3), MCA, specifically 
provides: "'The department [of justice] shall adopt rules based 
upon nationally recognized standards necessary for the 
safeguarding life and property from the hazards associated with 
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the manufacture, transportation, storage, sale and use of 
explosive materials.· The Department of Justice, through the 
State Fire Prevention and Investigation Bureau, has responded 
to this specific legislative mandate to regulate explosives by 
adopting the Uniform Fire Code (UFC) through the adoption of 
ARM 23.7.301. Explosive materials are addressed in Article 77 
of the UFC. UFC Sec. 7702.1.17 provides: 'Types 1, 2, 4 and 5 
outdoor magazines shall be located in accordance with 
nationally recognized standards. See Appendix VI-F." 

As the Legislature has granted the Department of Justice 
specific authority to regulate explosives magazine and the 
Department of Commerce general authority to regulate buildings, 
the general authority of the UBC is subject to the specific 
authority of the UFC. The Division is of the opinion that the 
UFC tables relative to the location of outdoor explosives 
magazine, which is also adopted by the Federal Bureau of 
Alcohol Tobacco and Firearms (BATF) for its licensing of 
explosives magazine, when coupled with the continuing 
inspections requirements of BATF licensing, provides for the 
safe location of explosives magazine. The proposed rule will 
not be modified. 

COMMENT NQ. 12: Pertaining to rule 8.70.101(42), a 
comment was received that the proposed definition of farm and 
ranch creates restrictions on farm and ranch buildings which 
were not intended, e.g. a 30 acre ranchette would not qualify 
as a farm and ranch so that a horse barn would require a permit 
while the house would not require a permit. 

RESPONSE: The 30 acre ranchette has never been considered 
by the Division to be a 'farm or ranch" within the meaning of 
the terms as found in 50-60-102, MCA. The horse barn in such a 
situation has always been exempted from the state building code 
as a "private garage or private storage structure used for the 
owner's own use• as also found in 50-60-102, MCA. The Division 
believes that by defining the term farm or ranch in terms of 
agricultural production or large tracts of land the intent of 
this otherwise undefined term is met. The definition is also 
consistent with the definition of "farm or ranch" recently 
adopted by the Board of Plumbers in ARM 8.44.402. The proposed 
rule will not be modified. 

CQMMENT NQ. 13: Pertaining to rule 8.70.101(43), a 
comment was received that the provision for multiple building 
permits should apply to all owners, not just the State of 
Montana. 

RESPONSE: The proposed rule does apply to all buildings 
regardless of ownership. The proposed rule will not be 
modified. 

COMMENT NO. 14; Pertaining to rule 8.70.103(2), a comment 
was received that the reference to "morals" as a basis for 
dangerous building designation was inappropriate. 

RESPONSE: Section 2-4-307(2), MCA, requires a statement 
of the general subject matter of codes which are being adopted 
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by reference. The purpose language referenced in this rule is 
the same language found in the purpose section of the Uniform 
Code for the Abatement of Dangerous Buildings Section 102. The 
proposed rule will not be amended. 

COMMENT NO 15: Pertaining to rule 8.70.105(1) (d), a 
comment was received that the deletion of this provision should 
not be eliminating any safety device provisions for below grade 
LPG installations. 

RESPONSE: Rule 8.70.105(1) (d) does not represent a change 
from the current regulations concerning below grade LPG 
installations. Format changes in the 1997 UMC require new 
cross references. The UMC prohibits below grade LPG appliances 
while 50-60-203(4), MCA, requires the Division to adopt rules 
allowing for below grade LPG appliances. The proposed rule 
will not be amended in response to this comment. 

COMMENT NQ. 16:, Pertaining to rule 8.70.108, the 
following proposed amendments to the CABO One and Two Family 
Dwelling Code were objected to: 8.70.108(3) was objected to 
for eliminating an important inspection; 8.70.108(5) was 
objected to as being too vague; and 8.70.108(9) was objected to 
as vague and not being based upon national standards but rather 
the Division's opinion. 

RESPONSE: The proposed amendments were in response to 
amendment requests proposed by a joint task force of the 
Montana Board of Housing and the Montana Building Industry 
Association offered to reduce the cost of housing. All three 
amendments are included in either the 1996, 1997 or 1998 
amendments to the CABO One and Two Family Dwelling Code and 
will be included in the 1998 edition of the CABO One and Two 
Family Dwelling Code. Since the Division intends to adopt the 
1998 Edition of CABO One and Two Family Dwelling Code, the 
immediate adoption of these proposed amendments is appropriate. 
The proposed rule will not be modified. 

coMMENT NQ 17: Pertaining to rule 8.70.604(3), the 
elimination of temporary elevator permits without an inspection 
was objected to as slowing down the process of getting a new 
elevator in use. 

RESPONSE: The Division is aware of situations in which 
passenger elevators have been placed in public service pursuant 
to a temporary elevator permit when the elevator was not code 
compliant. The Division believes the public health, safety and 
welfare is best protected by the inspection of elevators prior 
to their use by the public. Only non-code compliant elevators 
will experience delays is being placed into use. The proposed 
amendment will not be changed. 

COMMENT NO. 18: Pertaining to rule 9.70.110, the adoption 
of the entire 1997 edition of the Uniform Code for Building 
Conservation (UCBC) for more than just historic structures, by 
rescinding the deletion of chapters 4, 5 and 7, was encouraged 
as providing options to the continued use and reuse of all 
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existing structures, especially in the downtown areas of the 
larger cities. 

RESPONSE: The adoption of the entire UCBC was raised 
before the Building Codes Advisory Council and was approved. 
The proposal was not included in the notice due to a clerical 
error. The UCBC is a alternative code to the UBC which can be 
followed at the option of the building owner. The proposed 
rule is amended to adopt the entire UCBC. 

COMMENT NQ. 19: Several typographical errors were 
discovered. 

RESPONSE: The following corrections are made: 
8.70.108(5) (d): •reach" is modified as 'each." 
8.70.208(2): "Subchapter 15" is included in the list of 
building codes which need to be adopted by local governments. 
9.70.1504(3): "Appendix Chapter 4" is modified as "Appendix 
Chapter 11." 

BUILDING CODES DIVISION 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 23.5.101 and 
23.5.102 to incorporate 
amendments to federal 
regulations pertaining to motor 
carrier and commercial motor 
vehicle safety standards 
previously incorporated by 
reference in current rules and 
to make general revisions to 
clarify scope of rules. 

TO: All Interested Persons. 

NOTICE OF 
AMENDMENT 

1. On August 13, 1998, the Department of Justice 
published notice of proposed amendments to rules 23.5.101 and 
23.5.102 concerning motor carrier and commercial motor vehicle 
safety standards. The proposed amendments relate to revisions 
to previously incorporated federal regulations and general 
revisions to state regulations. The notice was published at 
pages 2148 to 2156 of the 1998 Montana Administrative Register, 
issue number 15. 

2. The department has amended ARM 23.5.101 and 23.5.102 
exactly as proposed. 

3. A public hearing on the proposed rules was held on 
September 3, 1998 at 10:00 a.m., in the conference room of the 
Attorney General's Office in the Justice Building, 215 North 
Sanders, Helena, Montana. Four people attended the hearing, two 
of whom submitted oral testimony in support of the new rules. 

Mr. Curt Rissman, chief of the Motor Vehicle Inspection 
Bureau of the Montana Highway Patrol of the Department of 
Justice, testified that the proposed adoptions are intended to 
update the changes in the federal regulations that have 
previously been incorporated in departmental rules. Mr. Rissman 
pointed out that under the hazardous material regulation, rule 
23.5.101, the proposed amendment allows for the usage of non
specification tanks under 3,500 gallon capacity to operate until 
the year 2000. The proposed amendments also add some specific 
definitions that were not present before and that were added for 
purposes of clarity. 

In addition, Mr. Rissman noted that the proposed amendments 
to rule 23.5.102 establish a year-round planting and harvesting 
season to accommodate the sugar beet harvest in Montana. 
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Ms. Renna Alexander, on behalf of the Montana Petroleum 
Marketers Association, testified that the Association supports 
the proposed amendments to the rules and commends the Highway 
Patrol for its administration of the regulations. 

4. In addition to testimony from those present, written 
comments concerning the proposed amendments were read into the 
record and duly noted by the presiding hearing officer, Brenda 
Nordlund. 

CQMMENI: Mr. Mike Rice, President of Transystems, Inc. , a motor 
carrier based in Great Falls, Montana, wrote that the principal 
focus of his business is the transportation of sugar beets. 
Mr. Rice noted that Transystems has transported sugar beets in 
Montana for thirty years and further that it loads and delivers 
more sugar beets that any other motor carrier in North America. 

Mr. Rice described the sugar beet business as involving the 
removal of the beets from the ground in the early fall for 
stockpiling pending transportation to sugar processing plants 
over a period of several months after harvest. Mr. Rice stated 
that safe operations can be maintained throughout the beet 
hauling season, as has been demonstrated by his business's 
operation for 30 years without a driver fatigue-caused accident. 
Mr. Rice referenced an earlier administrative rule that he 
stated allowed for a seasonal exemption running from March 15 to 
September 11 annually. He stated that this year-round exemption 
was far preferable. 

Under the extended seasonal exemption, Transystems' drivers 
would be able to add a shift to each of their schedules once 
every 11 days, thus allowing them to work 31 days out of every 
six weeks at an average of 5.16 days per week. Allowing for six 
breaks per shift, drivers would typically be expected to work 
10- to 11-hour shifts, but with the short haul distances, 
drivers could still be expected to return to their individual 
homes each night. 

Mr. Rice stated that the expanded seasonal exemption should 
accommodate not only the sugar beet hauling season, but also 
better meet the seasonal realities of spring wheat, bean, and 
corn harvesting seasons. Mr. Rice expressed his strong belief 
that the proposed amendments "coincide with the reality of 
Montana agriculture" without "any impact on overall safety." 

RESPONSE: Mr. Rice's reference to an administrative regulation 
setting a March 15 to September 11 seasonal exemption appears to 
be a mistake on his part. The March 15 to September 11 season 
refers to seasonal CDL operation and is governed not by section 
§ 44-1-1005, MCA, the statute under which these regulations are 
amended, but rather Title 61, chapter 5. The seasonal CDL rules 
have not changed. 

18-9/24/98 Montana Administrative Register 



-2584-

COMMENT: Darlene K. Jump, upon behalf of John Jump Trucking of 
Kalispell, wrote that she "objected to the rules [because they] 
omit farmers, etc. , from the Federal Motor Carrier Safety 
Rules." Mrs. Jump stated that farmers are allowed to drive a 
truck or vehicle combination as big as those operated by motor 
carrier, yet they are allowed to haul dangerous chemical and 
other commodities without regard to the federal safety 
regulations. Mrs. Jump stated that "[t] his is discrimination of 
the highest order." She also took issue with the fact that 
farmers are exempted from licensing requirements for operation 
of vehicles for which others would be required to hold a special 
license and that farmers could drive their tractors and other 
equipment on all roads without having a flag car or other safety 
precaution. Mrs. Jump stated that farmers should be required to 
follow the same regulations as any other user of our 
transportation system. 

RESPONSE: The proposed amendments do not purport to establish 
licensing requirements for operators of commercial motor 
vehicles, motor carr~ers, or farmers. In Montana, those 
requirements are set forth in section 61-5-101, MCA, et seq. 
section 44-1-1005, MCA, specifically excludes farm vehicles from 
safety rules otherwise applied to "motor vehicles used in 
commerce that exceed 26,000 pounds gross vehicle weight." The 
Department therefore lacks authority to adopt safety rules that 
would be inconsistent with this statutory provision. 

Rule Reviewer 

Certified to the Secretary of State September 14, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
of ARM 24.16.9003, 
ARM 24.16.9004 and 

amendment) 
) 
) 
) ARM 24.16.9007, related 

to Montana's prevailing 
rates 

wage ) 
) 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
PREVAILING WAGE RULES AND 
ESTABLISHING REVISED RATES 
FOR BUILDING CONSTRUCTION 
SERVICES 

1. On June 25, 1996, the Department published notice at 
pages 1561 through 1565 of the Montana Administrative Register, 
Issue No. 12, to consider the amendment of the above-captioned 
rules. 

2. On July 17, 1996, a public hearing was held in Helena 
concerning the proposed amendments at which oral and written 
comments were received. Additional written comments were 
received prior to the closing date of-July 24, 1998. 

3. The Department has thoroughly considered the comments 
and testimony received on the proposed prevailing wage rates. 
The following is a summary of the comments received, along with 
the Department's response to those comments: 

Comment 1: Lloyd Lockrem, Jr., Administrator, Montana 
Contractors' Association Health Care and Retirement Trust, 
stated that a substantial amount of data submitted by the MCA 
trust was not included in calculation of prevailing wage fringe 
benefits. He felt that the health and welfare component was 
grossly overstated based on the information he submitted, which 
should have been included in the calculation for fringe 
benefits. 

Response 1: The Department determined that a change in the 
adoption of fringe benefits was necessary so that all survey 
fringe benefit data could be included in the calculation of 
fringe benefits. The public comment period was extended until 
May 15, 1998. The Department determined the need to write new 
administrative rules for adoption of fringe benefits. Rates 
were calculated using the new methodology at that time. changes 
in fringe benefit rates were extensive so another public hearing 
was held July 17, 1996. 

Comment 2: Mike Foster, Executive Director, Montana 
Contractors' Association, stated that union representation in 
the state has changed and that in fairness, data submitted by 
other parties should be included to calculate prevailing wage 
fringe benefit rates. 

Response 2: The Department determined that a change in the 
adoption of fringe benefits was necessary so that all survey 
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fringe benefit data could be included. 

Comment 3: Gene Fenderson, Business Manager, Montana District 
Council of Laborers, suggested a change in 24.16.9003{3) {e) {v) 
of the proposed rule amendments. Mr. Fenderson proposed that 
24.16.9003(3) (e) (v) be amended to include "collective bargaining 
agreements and other pertinent information." 

Response 3: The Department reviewed the proposed rule and 
determined that collective bargaining agreements are considered 
earlier in the process of setting prevailing wage rates. It is 
not necessary to include collective bargaining agreements in 
24.16.9003{3) (e) (v). 

Comment 4: Mr. Fenderson also stated that he was concerned 
about survey data including owners or supervisors, that 
submitting organizations be required to break down hours worked 
by craft performed and number of hours worked, and that more 
clear rules need to be set out regarding fringe benefit adoption 
in the future. 

Response 4: The Department determined that a change in the 
adoption of fringe benefits was necessary so that all survey 
fringe benefits could be included in the calculation of fringe 
benefits. The survey specifically states that owners, 
management, and office personnel should be excluded from the 
survey. Submitting organizations are required to break down 
hours worked by craft performed and number of hours worked. 
Administrative rules have been written to explain how fringe 
benefits will be calculated. 

Comment 5: Mr. Fenderson stated that the training rate for 
laborers changed earlier this year from $.15 to $.25 and felt 
that rate should prevail. 

Response ~: The Department determined that fringe benefit rates 
should first be set based on survey data. If there was not 
enough data to determine a district rate, collective bargaining 
agreements that were in effect during the survey period would be 
used to set fringe benefit rates. The training rate during the 
survey period was $.15. As a result, no change has been made to 
the training fringe benefit rate. 

Comment ~: There were several comments stating that a change in 
the way fringe benefits are adopted would drive fringe benefit 
levels down and would be strongly opposed. 

Response 6: The Department determined that a change in the 
adoption of fringe benefits was necessary so that all survey 
fringe benefit data could be included in the calculation of 
fringe benefits. The Department concludes that the fringe 
benefit computation methodology is appropriate given the 
particular language in lB-2-401 (9) (ii), MCA. The Department 
believes that its methodology fairly implements the statutory 
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language and is not biased for or against union or nonunion 
work. 

Comment 7: Mr. Ron James, Business Representative, Ironworkers 
Local 841, commented that the annuity fund was not included in 
the prevailing wage rates. 

Response 7: The Department reviewed previous prevailing wage 
rates which included the annuity under the vacation fringe 
benefits. As a result, the annuity amount was added to the 
vacation fringe benefits. 

Comment 8: Mr. James submitted additional data for ironworker 
in district 8. 

Response 8: The Department included data submitted for 
ironworker in district 8 to calculate a new wage rate. As a 
result of this data, the wage rate increased. 

Comment 9: James F. Lechner, Executive Director, Montana Steel 
Erectors Association, stated that contractors should be required 
to report the type of work they are doing. There are several 
types of work associated with the ironworker classification 
which should not be included in the calculation of prevailing 
wage. 

Response 9: The Department will clarify the ironworker 
occupational description for future surveys. 

Comment 10: Ron Seng~r, Business Manager, Sheet Metal Workers 
Local 103, stated that he opposed wage and fringe benefit rates 
in districts 2, 3, 4, 5, 6, and 8. He submitted additional data 
for sheet metal workers for the survey period October 1, 1996, 
through September 30, 1997. 

Response 10: The Department reviewed this data and determined 
that it was already included in the prevailing wage calculation. 
As a result, the data was not used and wage rates did not 
increase. Fringe benefits were recalculated using all survey 
data submitted and fringe benefits for sheet metal workers in 
some districts decreased. 

Comment 11: Mr. Senger also testified at the July 
public hearing. He stated that he opposed wage 
district 3. He also suggested that the Department 
delegation from the Montana State Building Trades to 
the survey to verify the hours submitted. 

17, 1998, 
rates in 

include a 
help with 

Response 11: The Department reviewed data submitted for sheet 
metal workers in district 3 and determined that the wage and 
fringe benefit rates were calculated correctly, using a weighted 
average of all data submitted. As a result, the rates did not 
increase. The Department appreciates the offer of assistance, 
but respondents in many cases have a privacy interest such that 
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the Department believes it would be inappropriate to allow non
agency personnel access to the raw data. 

Comment 12: Chuck Cashell, Operating Engineers Local 400, 
stated that the local's rates are statewide. Many of the fringe 
benefits listed in the revised preliminary prevailing wage 
publication were lower than the local's rates. He felt that if 
there was enough information submitted to prevail on some of the 
rates that Local 400 rates should prevail across the board 
because it is a statewide local. 

Response 12: The Department reviewed data submitted for 
operating engineer categories and determined that the wage and 
fringe benefit rates were calculated correctly, using a weighted 
average of all data submitted. As a result, the fringe benefit 
rates did not increase. 

Comment 13: Richard Miller, Pacific Northwest District Council 
of Carpenters Local 1172, stated that prevailing wage and fringe 
benefit rates for carpenter and carpenter foreperson in district 
8 are low. 

Response 13: The Department reviewed all data submitted across 
the state for carpenter and carpenter foreperson. Data 
submitted for residential work was excluded from rate 
calculation. As a result, wage and fringe benefits increased in 
districts 1, 2, 3, 5, 6, and a. 

Comment 14: Mr. Miller also submitted additional data for 
carpenter in district B. 

Response 14: The Department included data submitted for 
carpenter in district a to calculate a new wage rate. As a 
result of this data, the wage rate increased. 

Comment 15: G. Bruce Morris, Field Representative, Pacific 
Northwest District Council of Carpenters, submitted additional 
data for carpenter in district 2. 

Response 15: The Department included data submitted for 
carpenter in district 2 to calculate a new wage rate. As a 
result of this data, the wage rate increased. 

Comment 16: Lars Ericson, Field Organizer, Pacific Northwest 
District Council of Carpenters, stated that hours reported with 
no benefit plan or partial benefits should not be used to 
calculate fringe benefits. 

Response 16: The Department calculated weighted average fringe 
benefit rates using only hours reported for each fringe benefit. 
At this time, there is no mechanism in the survey process to 
capture the type of bene£ it plan provided by each company 
reporting data. 
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Cgmment 17: Mr. Ericson also stated that many hours were being 
submitted for residential work. 

Respgnse 17: The Department reviewed all data submitted across 
the state for carpenter and carpenter foreperson. Data 
submitted for residential work was excluded from rate 
calculation. As a result, wage and fringe benefits increased in 
districts 1, 2, 3, 5, 6, and B. 

Cgnunent 18: Lloyd Davison, Business Manager, IBEW Local 233, 
stated that wages and fringe benefits should be adopted if they 
prevail in an area. 

Respgnse 18: The Department is required to set prevailing wage 
rates based on a weighted average of all data submitted. 

Cgmment 19: Don Herzog, Business Manager, IBEW Local 532, 
stated that the electrician fringe benefits for health and 
welfare in districts 7 and 10 are low. He also submitted 
additional data to be included in rate calculation. 

Respgnse 19: The Department reviewed existing data and included 
the additional data in the calculation of fringe benefits. As 
a result, the wage rates for districts 7 and 10 increased, and 
fringe benefit rates increased for district 10. 

Comment 20: Mr. Herzog raised a number of questions regarding 
the specifics of the use, management and operation of a benefit 
trust fund established by the Montana Contractors' Association. 

Response 20: The Department assumes that data contained in 
survey responses from employers and employee groups is accurate 
and truthful. Response to the survey is voluntary. The 
Department does not have resources or the specific authority to 
audit data submitted by respondents. At the present time there 
is no statutory requirement that survey responses be verified 
under penalty of perjury. The Department only accepts surveys 
with a signed statement of accuracy and does not accept those 
with no certification. The commenter should direct questions to 
the Montana Contractors' Association Trust for specifics of its 
operation. 

Cgnunent 21: Lawrence R. Mayo, Field Representative, Carpenters 
Local 112, stated that district 3 wage and fringe benefit rates 
are low. 

Respgnse 21: The Department reviewed all data submitted across 
the state for carpenter and carpenter foreperson. Data 
submitted for residential work was excluded from rate 
calculation. As a result, the prevailing wage and fringe 
benefit rates for carpenter in district 3 increased. 

Cgmment 22.: Mr. Mayo also stated that it appeared that for 
classifications other than carpenter, but grouped within that 
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trade, there was no data submitted, but all the occupations are 
utilized at some point in time on construction projects. 

Response 22: The Department also reviewed data for all 
carpenter occupations. There was not enough data submitted by 
specific trade to set rates for the other classifications. As 
a result, the collective bargaining agreements that were in 
effect during the survey period were used to set rates for the 
other carpenter trade occupations. 

Comment 23: John Gottula, Business Agent, Bricklayers and 
Allied Craftsmen Local 10, stated that for bricklayer, 
bricklayer foreperson, tile setter, and stonemason, fringe 
benefits for health and welfare and pension had increased in the 
spring of 1998. He wanted to see these increases reflected in 
the prevailing wage frinqe benefits for these occupations. 

Response 23: The Department reviewed collective bargaining 
agreements for the survey period and determined that the fringe 
benefits were accurately reflected in the prevailing wage rates. 
As a result, the fringe benefits did not increase. 

Comment 24: Gary Phillips, Business Manager, Heat and Frost 
Insulators and Asbestos Workers Local 82, submitted additional 
data for heat and frost insulator. He also stated that he was 
opposed to a change in the way fringe benefits are adopted. 

Response 24: The Department included data submitted for heat 
and frost insulator in district 6 to calculate a new wage rate. 
As a result of this data, the wage rate increased. 

Comment 25: Mr. Phillips also stated that heat and frost 
insulators are small in number compared to other crafts. Rarely 
do they have people in every county of Montana, requiring travel 
and out of town expenses to man a job. The current wording 
regarding travel benefits allows out of state employers to avoid 
paying subsistence/per diem to their out of state workers. 

Response 25: The Department has determined that the current 
wording regarding travel benefits is neutral as to in-state or 
out-of-state employers. It applies without regard to the 
location of the employer. Instead it looks at the distance 
traveled to the job from the appropriate courthouse. 

Comment 26: Rondy Crawford, Business Manager, Boilermakers 
Local 11. stated that the boilermaker wage in district 8 was 
low. 

Response 26: The Department reviewed data and determined that 
a non-union employer responded to the survey which had the 
effect of decreasing the wage rate. 

Qomroent 27: Mr. Crawford also stated that the training fringe 
benefit for boilermaker was low in all districts. He provided 
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information to show the total training fringe benefit. 

Response 27: The Department reviewed the information and 
adjusted the training fringe benefit for boilermaker in all 
districts. As a result, the training fringe benefit increased. 

Comment 28: John Pejko, Business Agent, Plumbers and 
Pipefitters Local 41, submitted additional data for plumber and 
pipefitter in district 9. 

Response 28: The Department included data submitted for plumber 
and pipefitter in district 9 to calculate a new wage rate. As 
a result of this data, the wage rate increased. 

Comment 29: Robert L. Papin, Business Manager, Plumbers and 
Pipefitters Local 30, stated that the plumber and pipefitter 
rate in district 8 was low. 

Response 29: 
submitted for 
calculation. 
benefit rates 
increased. 

The Department reviewed data submitted. Data 
residential work was excluded from rate 

As a result, the prevailing wage and fringe 
for plumber and pipefitter in district 8 

Comment 3Q.: Don Halverson, Business Manager, Plumbers and 
Pipefitters Local 459, requested that the Department review data 
submitted for plumber and pipefitter in district 1. 

Resoonse 30: The Department reviewed data submitted. Data 
submitted for residential work was excluded from rate 
calculation. As a result, the prevailing wage and fringe 
benefit rates for plumber and pipefitter increased. 

Comment 31: John T. Forkan, Jr., Business Manager, Plumbers and 
Pipefitters Local 41, stated concerns about applying fringe 
benefit data across the board regardless of craft. 

Response 3l: The Department used data for calculation of fringe 
benefits on a craft-by-craft basis. Some fringe benefits 
decreased as a result. 

Comment 32: Mr. Forkan also stated that fringe benefits for 
plumber and pipefitter and plumber and pipefitter foreperson in 
districts 4 and 9 were low. Districts 4 and 9 should be covered 
by Local 41. 

Response 32: The Department reviewed data submit ted. The 
Department determined that fringe benefit rates should first be 
set based on survey data. If there was not enough survey data 
to determine a district fringe benefit rate, collective 
bargaining agreements that were in effect during the survey 
period would be used to set fringe benefit rates. Fringe 
benefits were changed to reflect Local 41's rates in districts 
4 and 9. As a result, fringe benefits increased in these 
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districts. 

Comment 33: The Department also received comments supporting 
the proposed revised preliminary rates. 

4. After consideration of the comments received on the 
proposed amendments, the Department has amended the rules 
exactly as proposed, and the Department adopts and incorporates 
by reference the prevailing rates of wages entitled "State of 
Montana Prevailing Wage Rates-Building Construction" for 
building construction, dated September 15, 1998. The building 
construction rates are adopted as proposed, but with changes in 
the standard prevailing rate of wages and fringe benefits for 
the following occupations: 

Wage and fringe benefit increases due to additional data: 

Heat and frost insulator: District 6 
Carpenter: Districts 1, 2, 3, 4, 5, 6, 8 
Carpenter foreperson: Districts 4, 8 
Cement mason: District 1 
Electrician: Districts 7, 10 
Laborer: Districts 1, 2, 3, 4, 6, B 
Bulldozer operator: District 4 

Wage and fringe benefit increases-use correct collective 
bargaining rate: 

Boilermaker foreperson: District~ 1, 2, 3, 4, 5, 6, 7, B, 9, 10 
Boilermaker: Districts 1, 2, 3, 4, s, 6, 7, 8, 9, 10 
Tile setter: District 7 
Bricklayer foreperson: District 7 
Bricklayer: District 7 
Stonemason: District 7 
Plumber and pipefitter: Districts 4, 9 

Wage and fringe benefit decreases due to additional data: 

Carpenter: District 3 
Sheet metal worker: District 6 

Wage and fringe benefit decreases-use correct collective 
bargaining rate: 

Backhoe operator: District B 

AIITH: 
!.ME: 

18-2-431 and 2-4-307, MCA; 
lB-2-401 through 18-2-432, MCA. 
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s. The amendments, including the standard prevailing rate 
of wages, are effective September 25, 1998, but are applicable 
to all public works contracts signed on or after September 15, 
1998. 

~sra1:n 
Rule Reviewer 

Certified to the Secretary of State: September 14, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the transfer 
of rules 11.14.101 through 
11.14.519 except for repealed 
and reserved rules 
pertaining to the licensure 
of child care facilities and 
16.24.406 through 16.24.417 
pertaining to requirements 
for child care centers 

NOTICE OF TRANSFER 

TO: All Interested Persons 

1. Pursuant to Chapter 418, Laws of Montana 1995, 
effective July 1, 1995, the licensure of child care facilities 
is transferred from the Department of Family Services and the 
requirements for child care centers are transferred from the 
Department of Health and Environmental Sciences, Maternal and 
Child Health to the Department of Public Health and Human 
Services, Title 37. The rules were renumbered as follows: 

11. 14. 101 

11.14.102 
11.14.103 

11.14.104 

11.14.105 

11.14.106 
11.14.107 
11.14.109 

11.14.110 

11.14.112 

11.14.114 

11.14.201 

11.14.202 

11.14.205 

37.95.101 

37.95.102 
37.95.106 

37.95.107 

37.95.108 

37.95.112 
37.95.113 
37.95.116 

37.95.117 

37.95.230 

37.95.125 

37.95.601 

37.95.602 

37.95.603 

Child Bay Care Services, 
Purposes and Licensing 
Definitions 
Bay Child Care Facilities, 
Registration or Licensing 
Application 
Persons Affected by Department 
Records 
Bay Child Care Facilities, 
Registration and Licensing 
Procedures 
Counting Children in Care 
Infant Needs of Non-infants 
Family Bay Child Care Home and 
Group Bay Child Care Home 
Registration Services Provided 
Bay Child Care Facilities, Joint 
Programs 
Smoke Free Environment in Bay 
Child Care Facilities 
Bay Child Care Facility and 
Block Grant Benefits, Hearing 
Bay Child Care Centers, 
Licensing Services Provided 
Bay Child Care Centers, Program 
Requirements 
Bay Child Care Centers, Records 
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11.14.208 

11.14. 209 

11.14.211 
11.14. 212 

11.14.217 

11.14. 218 

11.14.221 

11.14.222 

11.14.226 

11.14.228 

11.14.229 

11. 14.301 

11.14.305 

11.14. 306 

11. 14.307 

11. 14.310 

11. 14.311 

11.14.312 

11.14. 316 

11.14.318 

11.14.319 

11.14.320 

11.14.324 

11.14.327 

11. 14.340 

18-9/24/98 

37.95.606 

37.95.607 

37.95.610 
37.95.611 

37.95.612 

37.95.613 

37.95.618 

37.95.619 

37.95.620 

37.95.621 

37.95.630 

37.95.701 

37.95.705 

37.95.706 

37.95.707 

37.95.708 

37.95.720 

37.95.715 

37.95.231 

37.95.721 

37.95.232 

37.95.722 

37.95.716 

37.95.726 

37.95.717 

-2595-

eay ~ Care Centers, 
Discipline 
eay ~ care Centers, 
Scheduling 
Day ~ care Centers, Space 
Day ~ Care Centers, support 
services Space and Equipment 
Day ~ Care Centers, 
Transportation 
Bay ~ care Centers, 
Materials and Equipment 
Bay Child Care Centers, After
School Care 
Bay Child Care centers, Night 
care 
Day Child Care Centers, staffing 
Requirements 
Bay Child Care centers, Parent 
Information 
Day ~ Care centers, Safety 
Requirements 
Group Day Child Care Homes, 
Provider Responsibilities and 
Qualifications 
Group fifty Qbilg care Homes, 
Building Requirements 
Group Bay Qhild care Homes, Fire 
Safety Requirements 
Group Bay Qbilg care Homes, 
Safety Requirements 
Group aay Child Care Homes, 
other Facility Requirements 
Group aay ~ Care Homes, 
Equipment 
Group Bay Chi~ Care Homes, 
Program Requirements 
Group Day Child Care Homes, 
Health Care Requirements 
Group Day ~ Care Homes, 
Swimming 
Group Day Ch.ild Care Homes, 
Nutrition 
Group Bay Chilct Care Homes, 
Transportation 
Group fray Chili care Homes, 
Special Program Requirements 
Group Day Qbilg Care Homes, 
Parent Involvement 
Group Day Qhild care Homes, 
Additional Requirements 
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11.14.401 37.95.901 

11.14.403 37.95.905 

11.14.404 37.95.906 

11.14.405 37.95.907 

11.14.407 37.95.910 

11.14.412 37.95.911 

11.14.414 37.95.235 

11.14.415 37.95.912 

11.14.418 37.95.913 

11.14.501 37.95.240 

11.14. 502 37.95.1001 

11.14. 503 37.95.1002 

11.14. 506 37.95.1003 

11.14. 507 37.95.1004 

11.14.508 37.95.1005 

11.14.511 37.95.1010 

11.14.512 37.95.1011 

11.14.513 37.95.1015 

11.14.515 37.95.1016 

11.14. 516 37.95.1020 

11.14.519 37.95.1021 

-2596-

Family Bay Child Care Homes, 
Provider Responsibilities and 
Qualifications 
Family Bay Child Care Homes, 
Building Requirements 
Family Bay Child Care Homes, 
Fire Safety Requirements 
Family Bfry Child Care Homes, 
Safety Requirements 
Family Bay ~hild Care Homes, 
Other Facility Requirements 
Family Bay ~hild Care Homes, 
Program Requirements 
Family Bay Child Care Homes, 
Health Care Requirements 
Family Bay Child Care Homes, 
Transportation 
Family Bay Child Care Homes, 
Overlap Care 
Family and Group Bay Child Care 
Homes Caring for Infants, 
Documentation of the Absence of 
Unusual Health Risks 
Bay Child Care Facilities Caring 
for Infants, Diapering and 
Toilet Training 
Bay Child Care Facilities Caring 
for Infants, Clothing 
Bay Child Care Facilities Caring 
for Infants, Feeding 
Bay Child Care Facilities Caring 
for Infants, Bathing 
Bay Child Care Facilities Caring 
for Infants, Sleeping 
Bay Child Care Facilities Caring 
for Infants, Transportation 
Bay Child Care Facilities Caring 
for Infants, Activities 
Bay Child Care Facilities Caring 
for Infants, Building and Space 
Bay Child Care Facilities Caring 
for Infants, Equipment 
Bay Child Care Facilities Caring 
for Infants, Staff Requirements 
Bay Child Care Facilities Caring 
for Infants, Special 
Requirements for Bay Child Care 
Centers 
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01...0 Hmi 

16.24.406 37.95.201 Definitions 
16.24.407 37.95.205 Solid waste 
16.24.408 37.95.206 Laundry 
16.24.409 37.95.207 General Housekeeping 
16.24.410 37.95.210 Special Requirements for 

Children Requiring Cribs or 
Diapers 

16.24.411 37.95.227 Swimming Pools 
16.24.412 37.95.214 Food Preparation and Handling 
16.24.413 37.95.220 Immunization 
16.24.414 37.95.221 Health supervision and 

Maintenance 
16.24-415 37.95.215 Nutrition 
16.24.416 37.95.225 Water Supply System 
16.24.417 37.95.226 sewage system 

2. Pursuant to Chapter 418, Laws of Montana 1995, 
effective July 1, 1995, licensure of child care facilities was 
transferred from the Department of Family Services to the 
Department of Public Health and Human Services. In order to 
implement that legislation, it is necessary to transfer ARM 
11.14.101 through 11.14.519 to the Department of Public Health 
and Human Services, ARM Title 37, chapter 95. 

Pursuant to Chapter 418, Laws of Montana 1995, effective 
July 1, 1995, requirements for child care centers were 
transferred from Maternal and Child Health, Department of Health 
and Environmental Sciences to the Department of Public Health 
and Human Services. In order to implement that legislation, it 
is necessary to transfer ARM 16.24.406 through 16.24.417 to the 
Department of Public Health and Human Services, ARM Title 37, 
chapter 95. 

~·J)~.JL;,. 
Rule Rev1ewer Director~u~ Health and 

Human Services 

Certified to the Secretary of State September 14, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
and repeal of rules 
pertaining to child support 
enforcement guidelines 

CORRECTED NOTICE OF 
ADOPTION AND REPEAL 

TO: All Interested Persons 

1. On January 29, 1998, the Department of Public Health 
and Human Services published notice of the proposed adoption and 
repeal on page 317 of the 1998 Montana Administrative Register, 
issue number 2, notice of extension of comment period on page 
447 of the 1998 Montana Administrative Regist<"T, issue number 3, 
and on July 30, 1998, notice of the adoption and repeal on page 
2066 of the 1998 Montana Administrative Register, issue number 
14, pertaining to child support enforcement guidelines. 

2. This corrected notice is being filed to correct errors 
in rule VI (37.62.110). 

3. Rule VI (37.62.110) is corrected as follows: 

deduct eithet. 
( i) the antOtmt of a pte existing suppot t o:rder, o:r if no 

order exists, then the amount allowed fot a child fox whom 1\0 
snpport order exists. 'fhis amount is calculated by dl'!termining 
one half of the primary child iSuppor L alloW aliCe! as found in 
(Rule XI) fo:r the number of other childrl'!ll. 

(A) fo:r whom no support o:rde:r exists, pluiS, 
(B) the nunlbe:r of oth!'!t childx:l'!n who reside with the 

~p-a-t-e-n,..t-,~o-r 

(ii) all amount detetmined unde:r [Rule XJ(III), when 
modifying a cn:nent child suppo:rt o:rder. 

lbl an amount for the needs of all "other" children as 
defined in ARM 37 62,103(9!, determined as follows· 

Cil When establishing a child support obliQation, deduct· 
CAl the total of any pre-existing support orders for the 

other children: and 
IBl an amount equal to one-half of the primacy child 

support allowance as found in ARM 37 62 121 for the number of 
other children for whom no support order exists These include 
children who resjde with the parent as well as children who do 
noL 

Iii I When modifying a current child support order. deduct 
the amount determined under ARM 37 62 146. 
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(1) (c) through (2) remain as adopted. 

4. The Department makes this correction for the 
purpose of clarifying and implementing the intent of the 
department with respect to "other" children. Section 40-4-
204(2) (h), MCA requires that the needs of other persons whom the 
parent is legally obligated to support must be considered when 
setting a support obligation. Under the terms of ARM 37.62.110 
(1) (b) as adopted, it was unclear whether the needs of "other" 
children residing in the parent's household should have been 
included when calculating the allowance. Under the proposed 
correction the department's intention to include all "other" 
children, regardless of residence is specifically stated. 

5. All other rule changes adopted and repealed within the 
child support enforcement guidelines notices remain the same. 

Dir~, ~~alth and 
Human Services 

Certified to the Secretary of State September 14, 1998. 
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VOLUME NO. 47 OPINION NO. 18 

CONSOLIDATION- Reduction of county auditor's position to half
time; 
COUNTY COMMISSIONERS - Power to reduce county auditor's position 
to half-time; 
COUNTY GOVERNMENT - Reduction of county auditor's position to 
half-time; 
COUNTY OFFICERS AND EMPLOYEES - Reduction of county auditor's 
position to half-time; 
LOCAL GOVERNMENT - Reduction of county auditor's position to 
half-time; 
PUBLIC OFFICERS - Reduction of county auditor's position to 
half-time; 
MONTANA CODE ANNOTATED Sections 7-1-101, 7-3-401 to -442, 
7-3-431, 7-4-2203, -2301, -2303, -2305, -2311, 7-4-2706, 7-6-
2401, -2407 to -2412, 20-3-201 (4), -213; 
MONTANA CONSTITUTION- Article XI, sections 3(2), 4(1)(b), 

4 (2)' 6; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att 'y Gen. No. 20 
(1987), 40 Op. Att'y Gen. No. 51 (1984), 40 Op. Att•y Gen. 
No. 17 (1983). 

HELD: County commissions with general powers have no 
authority, express or implied, to reduce the office of 
county auditor to a half-time position. 

September 10, 1998 

Mr. Dennis Paxinos 
Yellowstone County Attorney 
P.O. Box 35025 
Billings, MT 59107-5025 

Dear Mr. Paxinos: 

You have asked my op1n1on on two related questions which I have 
rephrased as follows: 

1. Does the Yellowstone County Board of 
Commissioners have the authority to reduce the 
office of county auditor to a half-time position 
beginning after the next general election? 

2. If the Yellowstone County Board of Commissioners 
has such authority, may it also reduce the county 
auditor's salary by half? 

Yellowstone County has adopted the commission form of government 
described in Mont. Code Ann. §§ 7-3-401 to -442. Schuma!l......::L. 
Study Comm•n of Yellowstone County, 176 Mont. 313, 315, 578 P.2d 
291, 292 (1978). According to Mont. Code Ann. § 7-3-402, local 
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governments operating under the commission form of government 
are limited to the exercise of general government powers, as 
opposed to self-governing powers. A county's general powers 
consist of "legislative, administrative and other powers 
provided or implied by law." Mont. canst. art. XI, § 4(1) (b). 
These powers are in contrast to those of a self-governing county 
which may exercise any power not specifically prohibited by the 
constitution, law or charter. Mont. Const. art. XI, § 6; Mont. 
Code Ann. § 7-1-101; State ex rel. swart y. Molitor, 190 Mont. 
515, 517-18, 621 P.2d 1100, 1102 (1981). 

The "general powers" language found in article XI, section 4 was 
proposed during the 1972 constitutional convention to 
"liberalize" a local government's authority, and is in response 
to decisions of the Montana Supreme Court which denied 
legislative and "ordinance-making" powers to counties. II 1972 
Mont. Canst. Conv. Local Government Comm. Proposal No. XI 792-
93 (1979). This provision enables the legislature to grant to 
counties with general powers any legislative power which the 
legislature determines appropriate. Local Government Comm. 
Proposal No. XI, ~at 794. 

The Local Government Committee is well aware of 
contentions that counties should not exercise any 
legislative power because the traditional county 
structure does not allow for clear separation of the 
legislative and executive functions and thus does not 
provide for clear separation of powers. However, the 
committee believes the legislature can build 
safeguards into any grant of legislative powers to 
counties to guard against such alleged abuse of the 
separation of powers concept. The language of section 
4, subsection 2 clearly hinges the grant of 
legislative powers to counties on grants from the 
legislature; no broad grant of power is given directly 
to counties by this section. 

Local Government Comm. Proposal No. XI, ~ (emphasis 
supplied) . 

Similar views were voiced when the local government committee 
brought section 4 of article 9 before the convention body for 
approval. "Under this section, then, counties will now have 
legislative powers, provided that the Legislature gives them 
such powers." II 1972 Mont. Canst. Conv. at 2522. Thus, those 
counties which exercise only general powers are limited to 
whatever powers the legislature expressly or implicitly grants. 
40 Op. Att'y Gen. No. 17 at 66 (1983). 

Express powers are powers specifically granted by law. Implied 
powers are those "necessary for the execution of the powers 
expressly granted." Billings Firefighters Local 521 v. City of 
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Billings, 214 Mont. 481, 483, 694 P.2d 1335, 1336 (1985). Even 
though express and implied powers are to be construed liberally, 
Mont. Const. art. XI, § 4(2), there must be some constitutional 
or statutory basis for their existence. Otherwise, 
"(r) ecognition of 'inherent' powers of general power county 
governments would effectively obliterate the distinction between 
general powers and self-government powers, a result which is 
obviously inconsistent with article XI of the Montana 
Constitution." 42 Op. Att 'y Gen. No. 20 at 74-75 (1987), 
quoting 40 Op. Att'y Gen. No. 17 at 66 (1983), and citing 40 Op. 
Att'y Gen. No. 51 at 206, 210-11 (1984). 

I have found no express or implied powers authorizing the 
Yellowstone County Commission to reduce the position of county 
auditor to half-time. The statutes contemplate a full-time 
auditor with a full-time salary in every county whose population 
exceeds 15,000. Mont. Code Ann. §§ 7-6-2401 and 7-4-2203. No 
existing statute contemplates a reduction of the office of 
auditor to part-time. The absence of such a statute is in 
direct contrast to Mont. Code Ann. § 7-4-2706, which permits 
county commissions of counties with populations under 30,000 to 
establish the county attorney as a part-time position by 
resolution and with consent of the county attorney; and Mont. 
Code Ann. §§ 20-3-201(4) and -213, which permit county 
commissions to establish the county school superintendent office 
as half-time, again by resolution and after a public hearing. 
Had the legislature intended to expressly authorize county 
commissions to reduce the office of county auditor to half-time, 
it would have adopted legislation similar to that for county 
attorneys and county superintendents. 

County commissions do have the authority to consolidate two or 
more county offices, including the auditor's office. Mont. 
Const. art. XI, § 3(2); Mont. Code Ann. § 7-3-431. In the event 
a commission determines to consolidate offices, two options 
exist: (1) consolidation with another intra-county office; or 
(2) consolidation with a county office in another county. Mont. 
Code Ann.§§ 7-4-2301, -2303, -2305. Either option requires a 
resolution and hearing prior to issuance of a consolidation 
order. ~ Mont. Code Ann. §§ 7-4-2305 to -2311. Neither 
option contemplates or involves simply reducing an existing 
position to part-time. 

Implied powers arising from the right of consolidation must be 
limited to those necessary for implementing the consolidation 
process itself. Billings Firefighters. 214 Mont. at 483, 694 
P.2d at 1336. Reducing a position to half-time is an 
alternative to consolidation, not a mechanism by which to 
achieve consolidation. 

A county auditor's principal duties include the auditing and 
investigating of claims against the county (§ 7-6-2407); the 
examination of county books and accounts (§ 7-6-2409); the 
maintenance of county records in the auditor's possession 
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(§ 7-6-2410); and the recording of claims against the county 
(§ 7-6-2411). County commissions may also require the auditor 
to perform other duties, provided a reasonable amount of time 
remains available in which to perform the statutorily mandated 
duties. Mont. Code Ann. § 7-6-2412. 

You question whether Mont. Code Ann. § 7-6-2412 can be read to 
imply that since a commission can determine an auditor has 
sufficient time to perform additional duties, the commission 
should also have the alternate option of reducing the number of 
hours worked by the county auditor. However, the subject of 
Mont. Code Ann. § 7-6-2412 is the imposition of additional 
duties, not the reduction of hours worked. The only powers 
which can be implied from that provision are those required to 
execute the imposition of additional duties. Billings 
Firefighters, 214 Mont. at 483, 694 P.2d at 1336. A reduction 
of hours worked by the auditor is counter to that end, not 
supportive of it, and requires more explicit direction from the 
legislature than exists. 

Counties with general powers have no authority, either express 
or implied, to reduce the office of county auditor to half-time. 
To hold otherwise would grant a county with general powers more 
power than intended by the legislature, and would obliterate the 
distinction between counties with general powers and those which 
are self-governing. As I have determined that the Yellowstone 
Board of County Commissioners has no authority, express or 
implied, to reduce the office of county auditor to half-time, 
there is no reason to address your second question regarding the 
salary due a half-time county auditor. 

THEREFORE, IT IS MY OPINION: 

County commissions with general powers have no authority, 
express or implied, to reduce the office of county auditor 
to a half-time position. 

jpm/mas/dm 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE Petition of 
Big Timber Convenience Store and 
Casino (Partnership) d/b/a/ Lucky 
Lil's of Big Timber, Sweet Grass 
County, Montana, regarding Section 
16-4-413, MCA. 

TO: All Interested Persons 

INTRODUCTION 

Docket No. LQ-98-9 

DECLARATORY RULING 

1. The Petitioner, Big Timber Convenience Store and 
Casino d/b/a Lucky Lil's of Big Timber, hereinafter, Lucky Lil's 
has filed a petition seeking a declaratory ruling through their 
attorney, David L. Jackson. 

2. Lucky Lil's requests the Department determine whether 
a proposed new addition intended for the location of a retail 
beer license, "constitutes [a] premises different than • those 
premises' for which the previous transfer application was 
denied." Petition at pg 6. The petition reveals that I~cky 
Lil' s previously applied for the transfer of ownership and 
location of a retail on-premises beer license to a specific 
location in Big Timber, Montana. The Department, after 
conducting a protest hearing, issued its final agency decision 
on December 19, 1997, denying the transfer pursuant to 16-4 .. 405, 
MCA. Lucky Lil's, in its petition, proposes that it will now 
build a 22 feet by 60 feet addition onto the building that was 
originally intended as the location for the beer license. It 
further proposes, according to its petit ion. that this new 
addition would be the premises for the new retail liquor license 
for which it intends to apply. 

3. Pursuant to 16-4-413, MCA, the Montana legislature 
prohibits the Department from considering for five years the 
issuance of a license at a location for which a license has been 
denied on the grounds contained in 16-4-40S, MCA. 

4. Lucky Lil' s petition provides that it will seek a wine 
amendment to the beer license it proposes to be transferred into 
the new addition. To be eligible for the wine amendment, Lucky 
Lil's must show that the sale of wine would be supplementary to 
a restaurant or prepared food business. Section 16-4-105(2), 
MCA. In this case, the petition provides that the prepared food 
business will be a Kentucky Fried Chicken franchise. The 
franchise will be located in the original premises in space 
adjacent to the proposed addition. 
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5. The issue is whether 16-4-413, MCA, prohibits the 
Department from considering an application for issuance of a 
license to be located in the proposed addition to Lucky Lil's 
original proposed premises. 

6. The resolution of the issue presented in this matter 
depends upon a determination of the legislative intent of five 
year moratorium statute. This section provides: 

(1) If an application for the issuance of a new 
license or for the transfer of an existing license has 
been denied for any reason provided in 16-4-405, the 
department may not consider an application or issue 
any retail license, special permit, or special license 
for those premises for 5 years unless the department, 
using the criteria described in subsection (3), 
determines that the proposed use is substantially 
different from the use that was rejected. The 
prohibition period commences on the date of the final 
agency decision or, if judicially reviewed, on the 
date the judicial decision is final. 

(2) If an application is withdrawn after a 
hearing has been held in which testimony is received 
regarding any reason for denial provided in 16-4-405, 
the effect of the withdrawal is the same as if a final 
decision had been made denying the application for any 
reason provided in 16-4-405. The 5-year prohibition 
against considering an application or issuing a 
license for that vicinity commences on the date of the 
withdrawal. 

(3) The department shall determine whether a 
proposed use is substantially different by 
considering: 

(a) the capacity of the proposed use; 
(b) the nature of the establishment; 
(c) the presence and character of any 

entertainment; and 
(d) the characteristics of the neighborhood. 

Section 16-4-413, MCA. (emphasis supplied) 

7. If the proposed addition is considered to be a new 
premises separate and apart from the original premises Lucky 
Lil's applied for, then the provisions of 16-4-413, MCA, do not 
apply. Based upon the representations contained in the petition 
and the applicable law, it is impossible for the Department to 
grant Lucky Lil's request. 

8. The Alcoholic Beverage Code makes it very clear that 
it is the policy of this state to ensure that the state has 
complete control over every aspect of the manufacture, 
distribution, and sale of alcoholic beverages. Section 16-1-
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101, MCA. Further, the legislature in 16-1-104, MCA, expresses 
its intent that all provisions of the code are to be construed 
to provide "for the protection, health, welfare, ahd safety of 
the people of the state." It is within this statutory framework 
that the Department must make its decision. 

9. The Montana Supreme Court has established the test to 
be used to determine the legislative intent of any particular 
statute. The test provides that the court construing the 
statute, or in this case, the Department, determine the 
legislature's intent from the plain meaning of the words used in 
the statute. Clover Leaf Dairy v. State, 285 Mont. 380, 389, 
948 P.2d 1164, (1997) 

10. A review of the plain meaning of 16-4-413, MCA, shows 
that legislature's intent was to prohibit repeated applications 
for location of a liquor license at the same location, which had 
been previously denied. The legislature made it quite clear the 
only exception to that prohibition was that if the applicant 
could show a substantial difference between the original use of 
the premises and the newly proposed use of the premises. In 
this case, the petitioner attempts to avoid the prohibition of 
the statute by claiming that it is not applying for issuance of 
a license at the premises for which the transfer was denied, but 
it is applying for a new premises. The plain meaning of the 
words used by the legislature shows that it did not intend such 
a narrow construction of the statute. In 16-4-413(2), MCA, the 
legislature makes it clear the five year prohibition applies to 
the vicinity. The plain meaning of the word vicinity evidences 
a clear legislative intent that prohibition is to be applied 
broadly. The labeling of Lucky Lil's proposed premises with a 
new address does not remove it from the statute's prohibition. 
Lucky Lil's directs the Department's attention to the case of 
State v. Perez, 126 Mont. 15, 243 P.2d 309 (1952). This case 
stands for the proposition that if another business is being 
operated in conjunction with a licensed premises, the licensed 
premises to comply with the statutory closing regulations must 
be completely closed, but the other business may remain open. 
As a result, the area upon which the licensed activity is 
conducted must be clearly defined. The case certainly does not 
stand for the proposition that an applicant for liquor license 
can avoid the prohibition of 16-4-413, MCA, by changing the 
configuration of the premises with the addition of more space. 

11. In this case, Lucky Lil's proposes to add a little 
more than 1,000 square feet to the existing building for which 
the Department has previously denied the issuance of a license. 
This new addition will then be given a new street address. As 
a result, Lucky Lil's claims the addition is a new premises. 
However, it is clear that the acceptance of the constru"tion 
urged by Lucky Lil's flies directly in the face of the 
legislature's intent. The legislature made it quite clear that 
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to avoid the statutory prohibition, substantially different uses 
had to made of the proposed premises. Section 16-4-413(3), MCA. 
By accepting Lucky Lil' s interpretation of any change to the 
applicant's description of the premises, however slight, would 
create a new premises. By creating the new premises, the 
applicant would no longer be subject to the prohibition 
contained in 16-4-413, MCA. This interpretation effectively 
renders the statute ineffective. 

CONCLUSION 

12. The legislative intent to prohibit repeated 
applications at the same location is based upon sound public 
policy. The transfer of a liquor license is not an isolated 
act. By law, the Department is required to give notice of the 
transfer of a licensee's location. Section 16-4-207, MCA. Thus, 
allowing the public to participate in licensing decisions. Those 
members of the public affected by the transfer are then allowed 
to voice their concerns to the Department regarding the proposed 
action. Participation by the public is not a simple or easy 
task. Such participation by the public may require the 
expenditure by those choosing to participate of large amounts of 
valuable resources - precious time and money to name only two. 
Section 16-4-413, MCA, is clearly intended by the legislature to 
protect the health, welfare, and safety of the public by 
preventing well-financed applicants from grinding down the 
opposition by repeated applications for the same location. 
Therefore, the declaratory ruling is denied and the petition 
dismissed. 

DATED this /~day of September, 1998. 

MONTANA DEPARTMENT OF REVENUE 
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CERTIFICATE OF MAILING 

I hereby certify that on the ~4 day of September, 1998, 
a true and correct copy of the foregoing has been served by 
placing same in the United States Mail, postage prepaid, 
addressed as follows: 

David L. Jackson 
Attorney at Law 
203 N Ewing St 
Helena, Montana 59601 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

use of the Administrative Rules of Montana !ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1998. 
This table includes those rules adopted during the period 
July 1, 1998 through September 30, 1998 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1998, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996, 1997 and 1998 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

ADMINISTRATION. Department of. Title 2 

2.21.812 
2.21.6401 

and other rules - Sick Leave Fund, p. 2133 
and other rules - Performance Appraisal, p. 1452, 
2258 

(Public Employees' Retirement Board) 
2.43.302 and other rules - Definitions used in 

Statutes - Actuarial Data - Mailing for 
Groups, p. 376, 920 

Rules and 
Non-profit 

(State Compensation Insurance Fund) 
I & II Individual Loss Sensitive Dividend Distribution 

Plan, p. 695, 1273 

AGRICULTURE. Department of. Title i 

I 
4.3.602 

4.5.102 

4.5.203 
4.5.302 

4.9.401 

Weed District Supervisor Training, p. 811, 1913 
and other rules - Rural Assistance Loan Program to 
Assist Substandard Income, p. 2188 
and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986, 2472 
Category 2 Noxious Weeds, p. 809, 1912 
and other rules - Certification of Noxious Weed Seed 
Free Forage, p. 1546, 1827, 2260 
Wheat and Barley Assessment - Refunds, p. 807, 1696 
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4.13.1001A Grain Fee Schedule, p. 698, 1276 

STAIE AUDITOR. Title 6 

I-XV 

6.6.503 

6.6.2503 

6.6.3101 
6.6.4001 

6.6.5101 

Annuity Disclosure and Sales Illustrations, p. 382, 
2012 
and other rules - Medicare Supplement Insurance, 
p. 2325 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1, 1698, 2020 
and other rules - Long-term Care, p. 2193 
Valuation of Securities other than those 
Specifically Referred to in Statutes, p. 47, 528 
Plan of Operation for the Small Employer Health 
Reinsurance Program, p. 814, 1406 

(Classification Review Committee) 
6.6.8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 599, 1407 

~OMMERCE. Department of. Title 8 

8.63.101 and other rules - Passenger Tramways, p. 1960, 643 

(Board of 
8.4.405 

Alternative Health Care) 

8.4.510 

(Board of 
8.8.2802 

(Chemical 
I 
I-XVIII 

(Board of 
8.12.601 

and other rules - Naturopathic Physician Continuing 
Education Requirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural 
Substances Formulary List, p. 2134, 529 
Licensure of Out-of-State Applicants, p. 515, 921 

Athletics) 
and other rules Definitions Prohibitions 
Physical Examinations - Physician Requirements 
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053 

Dependency Counselor Certification Program) 
Unprofessional Conduct, p. 1305, 1914 
Chemical Dependency Counselor Certification, 
1408 

Chiropractors) 

p. 602' 

and other rules Applications Examination 
Requirements Temporary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49, 1494 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules - Fees - Renewal - Inactive Status -

Reactivation of License, p. 2136 

(Board of Cosmetologists) 
8.14. 803 and other rules - Applications for Examination -

Temporary Permits Application of Out-of-State 
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Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456. 2261 
Fees Initial, Renewal, Penalty and Refund, 
p. 1226. 2163 

Blasters and Crane Operators Program) 
and other rules - Construction Blasters - Hoisting 
Operators Crane Operators Boiler Engineer 
Training, p. 2149, 453, 1155 

(Board of Dentistry) 
8.16.405 and other rule Fees 

Credentials, p. 2157, 922 
Dentist Licensure by 

(Board of Hearing Aid Dispensers) 
8.20.408 and other rule - Unprofessional Conduct - Continuing 

Educational Requirements, p. 2350 

(Board of 
8.22.502 

Horse Racing) 
and other rules Parimutuel Wagering Annual 
License Fees - Timers - Jockeys - Trainers - General 
Requirements - Weight-Penalties and Allowances -
Exacta Betting - Requirements of Licensee - Bonus 
for Owners of Montana Brede, p. 615, 1156 

(Board of r,andscape Architects) 
8.24.409 Fee Schedule, p. 1058, 1915 

(Board of 
6.30.402 

(Board of 
8.32.306 
8.32.1408 

Funeral Service) 
and other rules - Applications - Licensure of Out
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1633 

Nursing) 
Application for Recognition, p. 1308, 2164 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p. 623, 2473 

(Board of Nursing Home Administrators) 
8.34.414 and other rule - Examinations - Fees, p. 2139 

(Board of Occupational Therapists) 
6.35.408 and other rule - Unprofessional Conduct - Continuing 

Education, p. 1551, 2266 
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Optometry) 
and other rules - Fees - Licensure of Out-of-State 
Applicants - Continuing Education Requirements 
Approved Programs or Courses, p. 235, 925 

Outfitters) 
Watercraft Identification, p. 2224, 740 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816 
Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use under an Existing 
Operations Plan, p. 1463, 2267 

(Board of Pharmacy) 
8.40.401 and other rules - Practice of Pharmacy, p. 2353 

(Board of Plumbers) 
8.44.402 and other rule- Definitions - Fees, p. 1751, 2226, 

1158 

(Board of 

8.48.507 

(Board of 
8.50.428 

8.50.505 

(Board of 
8.54.410 

(Board of 
8.52.604 

(Board of 
8.56.402 

Professional Engineers and Land surveyors) 
Establishment of a Negotiated Rulemaking Committee 
on Fire Extinguisher Systems - Need for Engineering 
Services, p. 700 
Establishment of a Negotiated Rulemaking Committee 
on wastewater Treatment Systems Need for 
Engineering Services, p. 703 
Classification of Experience, p. 1504, 534 

Private Security Patrol Officers and Investigators) 
and other rules - Experience Requirements - Fees -
Private Investigator Trainee, p. 2230 
and other rule - Employers' Responsibility - Type of 
Firearm, p. 2366 

Public Accountants) 
and other rules - Fee Schedule - Inactive Status and 
Reactivation - Basic Requirement - Alternatives and 
Exemptions, p. 2369 

Psychologists) 
and other rules 
Continuing Education 
Ethical Practice of 
Conduct, p. 57, 927 

Application Procedures 
Unprofessional Conduct 

Psychology Unprofessional 

Radiologic Technologists) 
and other rules Applications 
Education Permit Application 
Unprofessional Conduct, p. 1241, 1916 

Continuing 
Types 

(Board of Real Estate Appraisers) 
8.57.407 and other rules - Qualifying Education Requirements 

for Licensed Appraisers - Residential Certification 
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- General Certification - Continuing Education - Ad 
Valorem Tax Appraisal Experience, p. 238, 744 

Realty Regulation) 
and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141 
Reactivation of Licenses, p. 407, 1496 
and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 821 

(Board of Respiratory Care Practitioners) 
8. 59.506 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 1553, 2276 

(Board of Sanitarians) 
8.60.408 and other rules - Minimum Standards for Licensure -

Continuing Education, p. 824, 1497, 1718 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.404 and other rules Examinations Schedule of 

Supervision - Continuing Education, p. 1465, 2165 

(Building Codes Division) 
8.70.101 and other rules - Building Codes Division, p. 1310 

and Measures Bureau) (Weights 
8.77.101 and other rules Voluntary Registration of 

servicepersons and Service Agencies Uniform 
Regulation of National Type Evaluation, p. 517, 1498 

(Consumer Affairs Division) 
I Notice of Resale of Returned Vehicle, p. 1989, 2476 
I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930 

(Banking and Financial Institutions Division) 
8.80.110 Fees for the Approval of Point-of-Sale Terminals, 

p. 1556, 2478 
8.80.307 Dollar Amounts to Which Consumer Loan Rates are to 

be Applied, p. 1558, 2479 

(State Banking Board) 
8.87.401 and other rule - Organization of the State Banking 

Board, p. 1560, 2480 

(Local Government Assistance Division) 
I Administration of the 1998 Treasure State Endowment 

Program (TSEP), p. 2228, 758, 932 
8.94.3707 and other rule- 1991 Federal Community Development 

Block Grant Program - Administration of the 1998 
Federal Community Development Block Grant Program, 
p. 2230, 751 

8.94.3714 Administration of the 1998 Federal Community 
Development Block Grant Program, p. 706, 2481 
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8.94.4102 and other rule - Single Audit Act, p. 1355, 1917 

(Economic Development Division) 
8. 99. 506 and other rule - Microbusiness Finance Program, 

p .. 1468' 2166 

(Board of Housing) 
8.111.402 and other rules - Reverse Annuity Mortgage (RAM) 

Loans, p. 92, 644 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory council, p. 526, 933 

EDUGATION. Title 10 

(Superintendent of Public Instruction) 
10.16.1101 and other rules - Procedures for Evaluation and 

Determination of Eligibility for Special Education 
and Related Services, p. 2233 

10.16. 2215 and other rules - School Funding - Budgeting -
Transportation, p. 1244, 1719 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358 
10.57.204 Teacher Certification - Experience Verification, 

p. 826, 1918 
10.57.215 Teacher Certification Renewal Requirements, 

p. 836, 1919 
10.57.220 Teacher Certification - Recency of Credit, p. 830, 

1920 
10.57. 301 Teacher Certification - Endorsement Information, 

p. 838, 1923 
10.57. 301 Teacher Certification - Endorsement Information, 

p. 832' 19<!"2 
10.57. 401 Teacher Certification Class 1 Professional 

Teaching Certificate, p. 834, 1924 
10.57.403 Teacher Certification - Administrative certificate, 

p. 840, 1925 
10.57.404 Teacher Certification Class 4 Vocational 

Certificate, p. 409, 934 
10.57.406 Teacher Certification Class 6 Specialist 

Certificate, p. 828, 1926 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1262' 1563 

(Montana Historical Society) 
I-XVI Procedures That State Agencies Must Follow to 

Protect Heritage Properties and Paleontological 
Remains General Procedures Which the State 
Historic Preservation Office Must Follow in 
Implementing its General Statutory Authority, 
p. 411, 2022, 2483 
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FISH. WILDLIFE. AND PARKS. Dtpartment of. Title 12 

I- III 
12.3.202 

Angler Education Events, p. 626, 2277 
Establishing a New Class of License Agent Who May 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629, 
2485 

(Fish, 
I-IX 

Wildlife, and Parks Commission) 

12.6.901 

12.6.901 

Creating "Primitive Fishing Access Site Designation" 
Where Site Development and Maintenance are Limited, 
p. 1991 
Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson chain of 
Lakes Area, p. 1996 
Limiting the Use of Motor-propelled Water Craft to 
Ten Horsepower on Lake Helena, p. 95, 1160 

ENVIRONMENTAL QUALITY. Department of, Title 17 

I 

I & II 

I-VI 

(Board of 
I 

I-IV 

I-VI 

16.2.501 
17.8.101 

17.8.220 
17.6.220 
17.8.302 

and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment 
System Operators Definitions Updating 
Classification of Water and Wastewater Treatment 
Systems Continuing Education Requirements for 
Operators, p. 2248 
and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842, 1739 
CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264 

Environmental Review) 
Water Quality - Temporary Water Standards 
Creek, Stillwater River, Fisher Creek, 
Clark's Fork of the Yellowstone River, 
1872, 2211, 1049, 2502, 534, 1636, 631 

for Daisy 
and the 

p. 1652, 

water Quality Assessment of Administrative 
Penalties for Violations of Water Quality Act, 
p. 263, 940 
and other rule - Water Quality - Cross-connections 
in Drinking Water Supplies, p. 257, 958, 1277 
Major Facility Siting Act - Definitions, p. 279, 935 
and other rules Air Quality Definition of 
Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851, 1725 
Air Quality - Settled Particulate Matter, p. 1577 
Air Quality - Settled Particulate Matter, p. 849 
and other rule Air Quality Adopting and 
Incorporating by Reference Emission Guidelines for 
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Hospital/Medical/Infectious Waste Incinerators, p. 2373 
17.8.321 Air Quality - Opacity Limits and Other Requirements 

for Kraft Pulp Mills, p. 2398 
17.8. 504 and other rule - Air Quality - Application and 

Operation Fees, p. 1574, 2486 
17.8.514 Air Quality - Air Quality Major Open Burning Fees, 

p. 859, 1729 
17.24 .101 and other rules - Hard Rock - Hard Rock Mining 

Reclamation, p. 2376 
17.30.201 Water Quality Permit and Authori~ation Fees, 

p. 1566 
17.30.502 Water Quality - Montana Mixing Zone - Definitions, 

p. 847, 2487 
17.30.602 and other rules - Water Quality - Montana Surface 

Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, p. 1835 

17.30.610 Water Quality Montana Surface Water Quality 
Standards, p. 857, 2489 

17.30.716 Water Quality- Categorical Exclusions, p. 274, 936 
17.30.1022 Water Quality Montana Ground Water Pollution 

Control System Requirements, p. 271, 1164 
17.36.801 and other rules - Subdivisions - Increasing the Fees 

and Reimbursements to Local Governing Bodies, 
p. 282, 646 

17. 38 .101 and other rules - Public Water Supply - Updating 
Public Water Supply and Public sewage System Rules, 
p. 242, 1167, 1730, 1927, 2035 

26.4.1301 Reclamation Modification of Existing Permits, 
p. 281, 963 

(Petroleum Tank Release Compensation Board) 
17.58.331 Assent to Audit Requirements, p. 2245 

TBANSPORTATIQN, Department of. Title 18 
I-III and other rules - Alcohol Tax Incentive Program, 

p. 2144 
I-VI Seizure of Improperly Imported Motor Fuels, p. 97, 

964 

CORRECTIONS. Department of, Title 20 

I-VII Siting and Construction Standards of Private 
Correctional Facilities in Montana, p. 1895, 172, 
1175 

JUSTICE. Department of. Title 23 

23.5.101 and other rules- Incorporate Amendments to Federal 
Regulations Pertaining to Motor Carrier and 
Commercial Motor Vehicle Safety Standards Previously 
Incorporated by Reference in Current Rules - Make 
General Revisions to Clarify Scope of Rules, p. 2148 

23.16.101 and other rules - Public Gambling, p. 2023, 1176 
23.17.108 Establishment of a Tuition Fee at the Montana Law 

Enforcement Academy, p. 709, 1279 
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LABOR AND INQUSTRY. Department of. Title 24 

24 .11. 442 and other rule - Unemployment Insurance Benefit 
Claims, p. 2157 

24. 16. 9003 ·and other rules - Montana's Prevailing Wage Rates -
Establishing Revised Rates for Building Construction 
Services, p. 1581 

24.16. 9003 and other rule Prevailing Wage Rates 
Establishing Rates for Building Construction 
Services, p. 718, 1060, 1740 

24.21.414 Wage Rates for Certain Apprenticeship Programs, 
p. 1586 

24.21.414 Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 723 

24.28.101 and other rule - Workers' Compensation Mediation, 
p. 1061 

24.29.207 and other rules - Workers' Compensation Matters, 
p. 1064 

24.29.1425 and other rules - Hospital Rates Payable in Workers' 
Compensation Cases, p. 433, 759 

24.30.1302 Safety Standards for Coal Mines, p. 443, 760, 966 
24.33 .121 and other rules - Operation of the Construction 

Contractor Registration Program, p. 1078 
24.35.111 and other rules - Independent Contractor Exemption, 

p' 1082 
24.35. 202 and other rules - Independent Contractor Central 

Unit, p. 1086 

(Workers' 
I 

24.5.101 

Compensation court Judge) 
Procedural Rule - Motion for Consideration, p. 1579, 
2167 
and other rules Workers' Compensation Court, 
p. 711, 1281 

(Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851 

LIVESTOCK, Department of. Title 32 

(Board of 
I -VI 

I -VIII 

32.3.212 

(Board of 
32.24.301 

32.24.301 

Livestock) 
and other rule Equine Infectious Anemia 
Importation of Animals into Montana, p. 1090 
Scrapie - Quarantine Reporting Requirement 
Identification Disclosure of Information 
Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589 
Brucellosis vaccination(s), p. 1641, 656 

Milk Control) 
Butter Component Used in the Pricing Structure of 
Milk to Establish the Class I, II and III Producer 
Prices, p. 2255 
Emergency Amendment - Alteration of the Milk Pricing 
Rule as it Pertains to the Butter Fat Component, 
p. 1742 
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NATURAL RESOUECES AND CONSERVATION, Department of. Title 36 

I-IV 

I-XX 

36.24.104 

Marketing of Water at State Water Projects, p. 728, 
1415 
Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861, 1412 
Types of Bonds - Financial and Other Requirements in 
the Wastewater Revolying Fund Act, p. 102, 538 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I Grazing of Domestic Sheep on State Tracts Within or 

Adjacent to Occupied Bighorn Ranges, p. 731, 1414 
26.2.703 and other rules - Transfer from the Department of 

state Lands Citizen Participation in Agency 
Decisions, p. 726, 1282 

26.5.101 and other rules - Transfer from the Department of 
State Lands Resource Development Division 
Establishment, Administration and Management of 
State Natural Areas, p. 761 

(Board of Oil and Gas Conservation) 
36.22.1308 Plugging and Restoration Bond, p. 636, 1745 

PUBLIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I-III and other rules - Child Care Assistance, p, 2408 
I- VI and other rules Child Placing Agencies 

Transitional Living Programs, p. 1999 
I-VIII and other rules - Rural Health Clinics and Federally 

Qualified Health Centers, p. 886, 2045 
I-XV and other rules - Families Achieving Independence in 

Montana, p. 1592 
I-XVIII Tattoos, p. 108, 967 
I-XXI and other rule - Minimum Standards for Mental Health 

Centers, p. 1556, 539 
I-XXIII and other rules Child Support Enforcement 

Guidelines, p. 317, 447, 2066 
11.4.101 and other rules - Transfer from the Department of 

Family Services - Aging services, p. 2279 
11.5.101 and other rules - Transfer from the Department of 

Family Services - Protective Services, p. 657 
11.6.101 and other rules - Transfer from the Department of 

Family Services - Adoptive Services, p. 659 
11.11.101 and other rules - Transfer from the Department of 

Family Services Licensure of Child Placing 
Agencies, p. 661 

11.12.101 and other rules - Transfer from the Department of 
Family Services - Youth Care Facilities, p. 663 

11.13.101 and other rules - Transfer from the Department of 
Family services Therapeutic Youth Programs, 
p. 2037 

11.16.101 and other rules - Transfer from the Department of 
Family Services - Licensure of Adult Foster Care 
Homes Community Homes for Persons with 
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16.24.414 

16.28.101 

16.29.101 

16.30.801 

16.32.320 
16.38.307 
20.3.201 

20.14.104 

20.14.201 

20 .14. SOl 

46.6.102 

46.6.1601 

46.12.303 

46.12.303 

46.12.514 

46.12.1221 

46.12.3001 
46 .13.101 

46.14.101 

46.14.301 

46.15.101 
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Developmental Disabilities Community Homes for 
Persons with Physical Disabilities, p. 667 
Health Supervision and Maintenance for Day Care 
Centers, p. 2254, 762 
and other rules - Control of Sexually Transmitted 
Diseases, p. 1690, 2493 
and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428 
and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 2438 
Hospital Swing Beds, p. 1890 
Laboratory Fees for Clinical Analysis, p. 105, 671 
and other rules - Transfer from the Department of 
Corrections - Chemical Dependency Treatment Program, 
p. 1502 
and other 1ules - Transfer from the Department of 
Corrections - Mental Health Inpatient Facilities, 
p. 1505 
and other rules - Transfer from the Department of 
Corrections - Veterans' Facilities, p. 1748 
and other rules - Certification of Mental Health 
Professionals, p. 1485, 2039 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Vocational 
Rehabilitation Program, p. 2040 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Independent 
Living Services, p. 2044 
and other rules - Medicaid Coverage - Reimbursement 
of Various Medical Items and Services, p. 1470, 2168 
and other rules - Medicaid Billing and Reimbursement 
for Podiatry, Therapy, Audiology, Clinic, Family 
Planning, Organ Transplant, Optometric, Eyeglasses, 
Home and Community Speech Pathology and Audiology, 
Physician, and Mid-level Practitioner Services, 
p. 129, 676 
and other rules - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSbT) - Private 
Duty Nursing Services, p. 1894 
and other rules - Medicaid Coverage - Reimbursement 
of Nursing Facility Services, p. 1097, 1749 
and other rules - Medicaid Eligibility, p. 1660 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Low Income 
Energy Assistance Program (LIEAP), p. 2059 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Low Income 
Weatherization Assistance Program (LIWAP), p. 2061 
and other rule Low Income Weatherization 
Assistance Program (LIWAP), p. 639, 1416 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Refugee 
Assistance, p. 2063 
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46.18.305 and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676 

46.19.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services 
Telecommunications for Persons with Disabilities, 
p. 2064 

46.30.507 Child Support Enforcement Distributions of 
Collections, p. 1395, 2496 

46.30. 1605 and other rules - Child Support and Enforce.ment 
~ervices Fee Schedule, p. 310, 1777 

PUBLIC SERVICE REGULATION. Department of. Title 3a 
I-VI 

I-XI 
I-XIII 

38.4.105 
38.5.1502 

Electricity Supplier Licensing and Reporting Rules, 
p. 1121, 1929 
lntraLATA Equal Access Presubscription, p. 2048, 963 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive 
practices - Supplier Licensing - Universal System 
Benefits, p. 2263, 1506, 1928 
and other rules - Railroads, p. 342, 1184 
and other rule - Utility to Consumer Notice of 
Proposed Tariff Changes, p. 1488 

REVENUE. Department of, Title 42 

I-IV 
I-IV 
42.2.601 
42.11.244 

42 .11. 301 

42.12.104 

42.12.132 
42.15.507 

42.15.601 

42.17.131 
42.20.160 

42.21.113 

42.21.113 
42.31.131 
42.31.331 

42.38.101 

18-9/24/98 

Universal Access Fund surcharge, p. 2468 
Family Education Savings Act, p. 2175, 680 
Tax Assessment Review Process, p. 1814, 2199 
and other rules - Liquor License Transfers, p. 1139, 
2088 
and other rules Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132, 2498 
and other rules Lottery Process for Liquor 
Licensing, p. 2441 
Management Agreements, p. 1491, 2102 
and other rules Charitable Endowment Funds, 
p. 150, 1004 
and other rules - Medical Care Savings Account, 
p. 2273' 1015 
Withholding Allowances, p. 1909, 2504 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128, 2505 
and other rules Person Property Trended 
Depreciation Schedules and Valuations for the 1999 
Tax Year, p. 2451 
Personal Property Schedules, p. 1153, 1525 
Cigarette Tax Refunds/Distributions, p. 148, 681 
Tobacco Rules - Sales from Vending Machines, p. 733, 
1417 
and other rules - Unclaimed Property, p. 1399, 2511 
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SECRETARY OF STATE. Title 44 

I 

44.9.101 

Schedule of Fees for the Centralized Voter File, 
p. 735, 1283 
and other rules - Mail Ballot Elections, p. 737, 
1285 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of ali appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Reqister a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in August 1998, appear. 
Vacancies scheduled to appear from October 1, 1998, through 
December 3l, 1998, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
September 2, 1998. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

Montana Administrative Register 18-9/24/98 
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