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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be gubmitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed satage. The interpretation
section containeg the attormey general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.22.501 DEFINITIONS,

to definitions, general provi- } 8.,22.601 GENERAL PROVISIONS
gions and claiming ) AND 8.22.804 CLAIMING

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 24, 1996, the Board of Horse Racing
proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8.,22.501 DEFINITIONS (1) through (23) will remain the
same .

(24) Maiden for purposes of eligibility at race meetings
is a horse which, at the time of starting, has never won a race

on the flat in any country;—execept;ecommencing-in—+395—a—horse
winaping-a-maidenrace—in-which the—winners—share—of the purae

(a) through (46) will remain the same.
(47) Winner means, for purposes of eligibility inm

(47) (a) through (51) will remain the same."
Auth: Sec. 23-4-104, 23-4-202, MCA; IMP. Sec. 23-4-101,

23-4-104, 23-4-202, MCA

REASON: The proposed amendments will change the definitions of
“maiden” and *winner” back to pre-1995 language, and thus
9implify the determination of a horse's status as a “maiden,” in
keeping with horse owner, trainer and officials’ requests for a
clarification and change to the present overly-complicated
rule.
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“8.22.601 GENERAL PROVIGIONS (1) through (4) will remain
the same.

(5) No major official specified in ARM 8.22.601(2) (a)
through (g) may actively or passively participate in a race
meet, nor may his/her spous ROE_any
other person who has a permanent or contlnuous residence in the
household of the official is—alese—-exeluded—£rem-actively or
passively participating i in a race meet, at which
the major official is serving in his official capacity. A

Vi
{a) will remain the same.
(b) ‘“passive” participation shall include galloping,
shoeing, ponying-—g¥eeming or transporting a race horse. The

(6) No minor official specified in ARM 8.22.601(3) (a)
through 4¢t (p)] may actively participate (as defined in (5) (a)
above), or-aet-as—greem—fer—a—herge at a race meet at which the
minor official is serving in his official capacity.

(7) through (9) will remain the same.”

Auth: Sec. 23-4-104, 23-4-202,.37-1-131, MCA; IMP, Sec.
23-4-104, .23-4-201, 23-4-202, 37-1-131, MCA

REASON; The proposed amendments will make the nepotism
provisions less restrictive to allow a greater choice in hiring
officials who previously were restricted from employment by a
family member's participation in racing, as requested by the
horse racing induatry. The proposed amendments will also
clarify that two major officials (starter and assistant racing
secretary) may passively participate in a race meet, as the
possibility of a conflict of interest being created is remote.
Finally, the proposed amendmentg will clarify that grooming is
not allowed by any official, major or minor, as this is a clear
employment situation, which does create a conflict situation.

“9.22.804 CLAIMING (1) through (3) will remain the same.
A—elaimed-horse—shall not—enter-for-30daye—after

lajim f imi in whi h w

. 1
(5) through (25) will remain the same.
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Af X claimed o o imin
race, the horge logeg all gtarter allowance eligibilitieg,
3 m - 1i ir liowan
igibiliti r i allow tar
i i r "
Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,

MCA

REASQON: The proposed amendment to (4) will allow an owner to
claim a horse, and then keep it in the same class level if it
doesn’t win, to stimulate claiming activity and allow those who
claim horses to benefit from their acquisition immediately.

The proposed addition of (26) will establish a state-wide rule
for all tracks which would address the re-establishment of
eligibility for a claimed horse to enter a starter allowance
condition race, as this eligibility was previously determined
independently and inconsistently by track policy at each track.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Horse Racing, Room 50, Lee Metcalf Building, 1520 East
Sixth, P.0. Box 200512, Helena, Montana 59620-0512, or by
faceimile to (406) 444-4186, to be received no later than 5:00
p.m., February 22, 1996,

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any commentg he
has to the Board of Horse Racing, P.0O. Box 200512, Helena,
Montana 59620-0512, or by facsimile to (406) 444-4186, to be
received no later than 5:00 p.m., February 22, 1996.

5. If the Board receives requests for a public hearing on
the proposed. amendment from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 70 based on the 700
licensees in Montana.

BOARD OF HORSE RACING
JAMES SCOTT, DVM, CHATRMAN

. )
EQ“" W el pv:  (Aone P Lt
E M. BARTOS ANNIE M. BARTOS, CHIEF COUNSEL
RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 12, 1996.
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BEFORE THE BOARD OF PHARMACY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT OF

to out-of-astate mail service ) RULES PERTAINING TO OUT-QF-
pharmacies ) STATE MAIL SERVICE PHARMACIES

TO: All Interested Persons:

1. On November 9, 1995, the Board of Pharmacy published a
notice of proposed amendment of rules pertaining to out-of-
state mail service pharmacies at page 2339, 1995 Montana
Administrative Register, igsue number 21.

2. The Board received a request for hearing on the
proposed amendments from a qualifying association. The Board
will hold a hearing on Pebruary 28, 1996, at 9:00 a.m. in the
conference room of the Professiocnal and Occupational Licensing
Bureau, Arcade Building, 111 North Jackson, Helena, Montana,

The Department of Commerce will make reasonable
accommodations for pergons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department no later than 5:00 p.m.,
February 18, 1996, to advise us of the nature of the
accommodation that you need. Please contact Donita Mariegard,
Board of Pharmacy, 111 N. Jackson, P.O. Box 200513, Helena,
Montana 59620-0513; telephone (406) 444-1698; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 444-1667,
Pergons with disabilities who need an alternative accessible
format of this document in order to participate in this rule-
making process should contact Donita Mariegard.

3. The Board will extend the comment period and accept
written comment through February 28, 1996, at the close of
hearing, and accept oral testimony at the hearing.

4. Carol Grell, attorney, has been designated to preside
over and conduct this hearing.

BOARD OF PHARMACY
ED HARRINGTON, PRESIDENT

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 12, 1996.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

NOTICE PROPOSED
AMENDMENT OF RULES
12.3.104, 12.3.118,
12.3.123, 12.3.124
and 12.3.402

NO PUBLIC HEARING CONTEMPLATED

In the matter of the proposed
amendment of ARM 12.3.104,
12.3.118, 12.3.123, 12.3.124,
and 12.3.402 all relating to
licensing matters.

To: All Interested Persons.

1. On March 8, 1996, the Fish, Wildlife and Parks
Commigsion (commission) and the Department of Fish, Wildlife and
Parks (department) propose to amend ARM 12.3.104, 12.3.118,
12.3.123, 12.3.124 and 12.3.402 relating to landowner licensing
preferences, application for drawings, the nonresident
combination license alternate list, postmarked dates for license
refunds and a correction to update the number of general
nonresident combination licenses available.

2. The rules proposed to be amended provide as follows:

12.3.104 ESTABLISHMENT OF PRIORITY FOR LANDOWNERS IN

18SUANCE ANT PE_OR DEER ING LIC ES (1) Subject to
the provisions hereinafter stated, in the establishing of
special seasons or areas for the hunting of antelope or in the
establishing of permit seasons or areas for the hunting of deer,
and in the issuance of permits or licenses therefor, the
department will issue such licenses or permits to landowners as

hereinafter defined, before conducting any drawing for
eligibility for issuance of same in accordance with the
following:

(a) Each landowner shall be issued such license or permit
upon application therefor; provided that the number of licenses
available to eligible landowners shall not exceed the percentage
set by the commigsion annually of the total permits established
for any hunting district. If applications from such landowners
exceed the percentage set by the commission, the said limjted
number of landowner licenses or permits will be issued by a
drawing system. o 3 i i i
: - When the
percentage set by the commission has been filled, the remaining
applicants will participate in the drawing established for the
general public.

(b) remains the same.

AUTH: 87-1-304, MCA IMP: 87-1-304, MCA

12.3.118 APPLICATION FQR_DRAWINGS (1) The deadline date
for the moose, sheep and goat special drawings is on or before
May 1. The deadline date for elk, deer and antelope special
drawings is on or before June 1. All applications for
participation in any special permit/license drawing, except
drawings under ARM 12.9.801 (damage hunts) provided for by these
regulations must be postmarked by the U.S. postal service on or
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before the deadline date of the current license vyear, or
delivered by private mail service on or before the deadline
date; or if personally delivered, received in the Helena fish,
wildlife and parks office by 5:00 p.m., on the deadline date of
the current license year. If the deadline date for application
for any license or drawings, as set by the department, falls on
a Sunday or state holiday, that date shall be automatically
extended to 5:00 p.m. of the next full work day. The deadline
may be extended by the department if necessary to provide
adequate time for the applicants to apply.

{2) No corrections or changes may be wmade after the
department has received the drawing application, except those

types that can be made without contacting the applicant. _Thege
include:

(a) adding hunter safety pumbers;

b) movi vali igtrict choice t invalid
choices;

(c) eliminating gpecieg ¢hoices on those applicationg that
ar hort mo when th hortfall is ¢ m t for that
species; and

d adjusti t a ication to i I a

congigtency.
(3) Any cateqory of correction made by the department must
be applied to all_ applications. In addition, #&hat the

department will accept corrections on the applications of those
seeking landowner preference. Unless otherwise provided by
these rules, all drawings will take place in Helena.

(2) and (3) remain the same, but are renumbered as (4) and
(5).
AUTH: 87-1-304, 87-2-506, 87-2-701, B87-2-705, 87-2-706, MCA
IMP: 87-1-304, 87-2-506, 87-2-701, B7-2-705, 87-2-706, MCA

12.3.1 COMBINATION LICEN TERNATE LIST (1) Upon
completion of the sale of nonresident combination licenses, the
department will randomly draw 600 names of unsuccessful general
bi ame ¢ i ion license applica for an alternates’ list

and
Heenses 200 names_each for alternates’ lists for the general

and landowner-sponsored resident deer combination licenges.
y W 13 " . £ Fed

e _unsucc ul applicants may be contacted and given the
opportunity to purchase a license in the event refunds are
issued to successful applicants.

(2) remains the same.
AUTH: 87-1-201, MCA IMP: 87-2-511, MCA

12.3.124 COMBINATION LICENSE PREFERENCE SYSTEM (1) The
department will issue +4,406 11,500 B-10 licenses through a
preference system. Persons who submitted a valid application
but did not receive a general nonresident big game combination
license (class B-10) during the year immediately preceding the
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drawing shall be given preference in the current vyear's
allocation. The preference gystem will begin in 1994 so that
those who were unsuccessful in the 1994 license year will be
given preference if they apply in 1995.

. (2) BApplicants entitled to this preference will be given
a class B-10 license if the number of preference applicants is
3,466 11,500 or less. If the number of preference applicants
is greater than #7488 11,500, the preference applicants will be
entered in a random drawing to select license recipients.

(3) through (5) remain the game.
AUTH: 87-1-304, MCA IMP: 87-2-505, MCA

12.3.402 _LICENSE REFUNDS (1) No refund will be issued

for any hunting, fishing, or trapping license sold by the
department except as provided in subseetiens (a) through (e) of
this rule,.

(a) through (d) remain the same.

(e) Refunds will be granted for nonresident combination
licenses reeeived—threugh if requests are postmarked on_ or
before September 1. After September 1, refunds will be issued
only for the reasons outlined in (a) through (c¢) above jif
requests are pogtmarked on or before October 1. After October
1, refunds for nonresident combination or resident and
nonresident general licenses will not be issued.

(f) through (g) remain the same.

AUTH: 87-1-301, MCA IMP: 87-1-301, MCA

3. Rationale: A recent audit of the special drawing
system by the Legislative Auditor’'s office recommended deletion
of a sentence in ARM 12.3.104., The 1981 legislature eliminated
this part of the preference system and the ARM rules need Lo
reflect this action.

The same audit by the Legislative Auditor’'s office
recommended that ARM 12.3.118 be amended to reflect the present
practice of the department of correcting errors in hunting
licenge applications when the department has the time and statf
to do so. The department agrees and is proposing to amend this
rule to reflect current practices in administering the sale of
hunting licenses through drawings. The department’s goal is to
include as many hunters in the drawings as posgsible. Rather
than deny applications, the department’s practice is to correct
minor mistakes. Hunters support this practice, provided it does
not delay the drawings or become costly to administer. For
example, if hunter safety numbers are omitted they are added; if
first-choice districts are incorrect, the second choice is moved
up; if money is short by the exact amount of the species, only
that one sgpecies is dropped; and adjustments are made to insure
party consistency. Of the 100,000 plus applications received,
these correction procedures are consistently applied.

The commission adopted the 1996 annual rule for the sale ot
nonresident combination licenses at its December meeting.
Unless otherwise noted, these proposed amendments are needed tu
correspond with the annual rule and the provisions of Chapter
459, Laws of 1995 (HB 195).
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The department proposes to amend ARM 12.3.123 because an
alternate 1list to vreissue refunded nonresident big game
combination licenses to outfitter-sponsored hunters is no longer
necessary. Except in the case of death, these licenses will not
be reissued. In addition, the alternate lists for the general
and landowner-sponsored categories are being increased to assure
there are enough hunters on the lists to reissue all potential
refunded licenses in those categories.

The commisgsion proposes to amend ARM 12.3.124 because the
1995 legislature, through Chapter 459, Laws of 1995 (HB 195},
increased the B-10 licenses in the general category from 11,400
to 11,500.

In an effort to clarify and standardize the deadline for
nonresident license refunds from a "date received" to a
t“postmark date", the commission proposes to amend ARM 12.3.402.

4. Intereated persons may present their data, views or
arguments concerning the proposed amendments in writing no later
than February 22, 1996, to Dave Mott, Department of Fish,
Wildlife & Parks, P.O. Box 200701, Helena, MT 59620-0701.

5. If a person who is directly affected by the proposed
amendments wishes to express his or her data, views and
arguments orally or in writing at a public hearing, he or she
must make written request for a hearing and submit this request
along with any written comments he or she has to Dave Mott,
Department of Fish, Wildlife & Parks, P.0O. Box 200701, Helena,
MT 59620-0701. A written request for hearing must be received
no later than February 22, 1996.

6. 1If the agency receives requests for a public hearing on
the proposed amendments from 25 or more persons who are directly
affected by the proposed action, from the Administrative Code
Committee or from an association having not less than 25 members
who will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be in excess of 25 based on the
number of nonresident hunters and landowner hunters in Montana
each year.

RULE REVIEWER FISH, WILDLIFE & PARKS COMMISSION
AND DEPARTMENT OF FISH, WILDLIFE
AND PARKS

Robert N. Lane Patrick J. Gr h m, Secretary of
Fish, Wlldllfe arks Commission

and Director of Department of Fish
Wildlife and Parks

Certified to the Secretary of State on January 12, 1996.
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the transfer of Rules
26.2.201 pertaining to leasing or other
use of state lands, Rule 26.2.301
pertaining to sale of state lands,

Rule 26.2.401 pertaining to schedule

of fees, and Rule 26.2.503 pertaining

)
) NOTICE OF TRANSFER
)
)
)
to homesite and farmyard leases, )
)
)
)
)
)
)

OF RULES AND
PROPOSED AMENDMENT

NO PUBLIC HEARING
CONTEMPLATED

26.2.801 through 26.2.813 pertaining
to antiquities on state lands, Rules
26.2.901 through 26.2.90% pertaining
to ownership records for non school
trust land, and the proposed amendment
of Rule 36.2.1004 (formerly 26.2.503)

TO: All Interested Persons.

1. Pursuant to Section 500, Chapter 418, Laws of Montana
1995, effective July 1, 1995, policies and objectives pertaining
to leasing, sale, and fees on state lands, homesite and farmyard
leases, antiquities on state land, and ownership records for non
school trust land, relating to the department of state lands
programs was transferred from the Department of State Lands to
the Department of Natural Resources and Conservation. In order
to implement that legislation, ARM 26.2.201, 26.2.301, 26.2.401,
26.2.503, 26.2.801 through 26.2,.813, 26.2.901 through 26.2.905,
inclusive, are transferred to the administrative rules of the
Department of Natural Resources and Conservation.

2, The Department of Natural Resources and Conservation
has determined that the transferred rules will be numbered as
follows:

QLD __NEW
26.2.201 36.2.1001 LEASING OR OTHER USE OF STATE LANDS
26.2.301 36.2.1002 SALE OF STATE LANDS
26.2.401 36.2.1003 SCHEDULE OF FEES
26.2.503 36.2.1004 HOMESITE AND FARMYARD LEASES
26.2.801 36.2.801 POLICY STATEMENT
26.2.802 36,2.802 DEFINITION OF TERMS
26.2.803 36.2.803 INITIAL CONSULTATION
26.2.804 36.2.804 DEPARTMENT CONSIDERATION OF SHPO
RECOMMENDATION
26.2.805 36.2.805 POST-SURVEY CONSULTATION

Rule 26.2,806 reserved as 136.2.806

26.2.807 36.2.807 DISCOVERY OF ANTIQUITIES AFTER
COMMENCEMENT OF PROJECT

MAR Notilce No. 36-10-35 2-1/25/96
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26.2.808 36.2.808 DEPOSIT OF MATERIALS RELATED TO
ANTIQUITIES SITES

Rule 26.2.809 reserved as 36.2.809
26.2.810 36.2.810 ANTIQUITIES PERMIT REQUIREMENT

Rule 26.2.811 reserved as 36.2.811

26.2.812 36.2.812 PROGRAMMATIC MEMORANDUM OF
UNDERSTANDING

26.2.813 36.2.813 EMERGENCY ACTION

26.2.901 36.2.901 PURPOSE

26.2.902 36.2.902 DEFINITIONS

26.2.903 36.2.903 FILING OF OWNERSHIP RECORDS

26.2.904 36.2.904 DEPARTMENT TO MAINTAIN CENTRAL RECORD
DEPOSITORY

26.2,905 36.2.905 INDEX AND VERIFICATION OF OWNERSHIP
RECORDS

3. Following the transfer, the Department proposes to

amend Rule 36.2.1004 on February 24, 1996 as follows:

36.2.1004 HOMESITE AND FARMYARD LEASES (1) Upon issuance
of a homesite or farmyard lease, all lands included in such
lease shall be reclassified as Clasa IV, Grazing lands are in
Class I; timber and/or watershed lands are in Class 1II;
agriculture lands are in Class III; all other lands are in Class
1V. The established rental shall be based on the land values
involved in each case.

2-1/25/96 MAR Notice No. 36-10~35
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£he-retdy—Roade—which-are—graded—for more—than—50%—of their

Subsection (3) remains the same.

t+4—A—farnyard —isdefined—as—land -ecoupied -or—teo—be
cocupied—by-a—tonperary—or—prineipsl —place—of residence,—or
potential —residonce,—that—presently —has,—or—will —haver

Subsections (5) (a) through (5)(e) remain the same but will
be renumbered (4) (a) through (4) (e).

1. The proposad amendment of Rule 36.2.1004 is necessary
because portions have been replaced by Rule 26.3.137.

5. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to Don
MacIntyre, Department of Natural Resources and Conservation,
1625 Eleventh Avenue, Helena, MT 59620-1601, on or before
February 22, 19%6.

6. If a person who is directly affected by the proposed
amendment wishes to express their data, views and arguments
orally or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments to Don MacIntyre, Department of Natural
Rasources and Conservation, 1625 Eleventh Avenue, Helena, NT
59620-1601. The comments must be received on or before February
22, 1996.

7. If the Department receives requests for a public
hearing on the proposed amendment from either 10 percent or
25, whichever is less, of those persons who are directly
affected by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held at
a later date. Notice of the hearing will be published in the
Montana Adainistrative Register. Ten percent of those persons
directly affected has been determined to be more than 25 based
on the members of homesite and farmyard leases issued by the
Department.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

o

Bud Clinch, DArector

onald .. Rula
Reviewer

certified to the Secretary of State January 12, 1996.
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the proposed amendment )

of Rules 36.19.101 and 36.19.102, )
36.19.104, 36.19.109, 36.19.111, } NOTICE OF PROPOSED
36.19.201 and 36.19.202, 36.19.303 and ) AMENDMENT AND
36.19.304 and the repeal of Rules ) REPEAL
36.19.103, 36.19.105, 36.19.108, )
36.19.110, 36.19.204, 36.19.301, and )

36.19.305 pertaining to the reclamation )

and development grants program )

NO PUBLIC HEARING
CONTEMPLATED

To: All Interested Persons.

1. On February 24, 1996, the Department of Natural
Resources and Congervation proposes to amend Rules 16.19.101 and
36.19.102, 36.19.104, 36.19.109, 36.19.111, 36.19.201 and
36.19.202, 36.,19.303 and 36.19.304 and repeal Rules
36.19.103, 36.19.105, 36.19.108, 36.19.110, 36.19.204,
36.19.301, and 36.19.305 pertaining to the reclamation and
development grants program.

2. The rules proposed to be amended provide as follows:

36.19.101 DEFINITIONS Subsection (1) remains the same.
{2}~——Beardl —meanse—the—-board of natural—resourees—and

Subsections (4) through (7) remain the same but will be
renumbered (2) through (5).

Subsection (9) remains the same but will be renumbered (6).

Subsections (11) through (13) remain the same but will be
renumbered (7) through (9).
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Subsection (15) remains the same but will be renumbered
(10).

AUTH: 90-2-1105, MCA;

IMP: 90-2~1103, 1105, MCA

26.19.102 ELIGIBLE PROJECTS Subsections (1) and (2)

remain the same.

{3——Prejecteprehibited-by 962312 are noet—-eligible for
funding-

4)—Prejecte—that—do—net—meet—the requiremento—ef—the
Montana—Envirenmental leliey Aot~ Pitle 75, chapter—1; part 2
are—net—eoligible—for-funding-

AUTH: 90-2-1105, MCA

IMP: 90-2-~1105, 1111, 1112, MCA

Subsections (1) through
(4) remain the same.

{5}————Freieeeef—ea€egeréeed——as»»*efhgfi——inﬁhbl——eninAbe

AUTH: 90-2-1105, MCA
IMP: 90-2-1105, 1112, MCA

36,19.109 APPLICATION (1) An applicant shall submit an
application on forms prescribed in the department’s Guidelines
and Forms for Preparing Grant Applications.

AUTH: 90-2-1105, MCA
IMP: 90-2-1105, MCA
36.19.111 CHANGES OR ADDITIONS (1) If an applicant desires to
change or add to an application othér than as 3 j
36191 . after it is formally
filed, the applicant shall submit the change or addition in
writing. The department will consider any substantial change or
addition to an application to constitute a new application. No
substantial changes or additions will be accepted after the
deadline for submittal set forth in ARM 36.19.112.
AUTH: 90-2-1105, MCA
IMP: 90-2-1105, MCA

0 v O] Subsections
(1) through (4) remain the same,

MAR Notice No. 36-19-32 2-1/25/96



-230-

AUTH: 90-2-1105, MCA
IMP: 90-2-1105, 1111, 1112, 1113, MCA

Subgsections (1) through (4) remain the same.

Subsection (6) remains the same but will be renumbered (5).
AUTH: 90-2-1105, MCA
IMP: 90~2-~1105, 1111, 1112, 1113, MCA

36.19.303 PAYMENT OF GRANTS Subsections (1) and (2)
remain the same.

(3) Expenses incurred by the grantee before the
effective date of the contract is fully-exeouted will not be
reimbursed by the department.

Subsection (4) remains the same.

AUTH: 90-2-1105, MCA

IMP: 90-2-1104, 1114, MCA

26.19.304  REPORTS AND ACCOUNTING (1) Each grant
recipient shall submit periodic progress reports as specified in
the grant contract and shall submit a final report to the
department

ag specified in the grant
contract.

44} (2) The department shall make a biennial accounting to
the legislature concerning the status of previously funded

projects.
AUTH: 90-2-1105, MCA
IMP: 90-2-1105, 1111, 1114, MCA

3. The rules proposed to be repealed are on pages 36-3922
through 36-3924, 36-3932, 36-3941 and 36-3942 of the Adminis-
trative Rules of Montana.
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AUTH : 90-2-1105, MCA
IMP: 90-2-1105, 90-2-1111, 90-2-1114, MCA

4, The purpose of the proposed amendments is to eliminate
rules conflicting with current statutes and standard procedures.
The rules proposed for repeal are no longer
necessary and are being deleted pursuant to HIJR § (1995).

5. Interested parties may submit their data, views or
arguments concerning the proposed actions in writing to Greg
Mills, Department of Natural Resources and Conservation, 1625
Eleventh Avenue, Helena, MT 59620-1601, on or before February 22,
1996,

6. If a person who is directly affected by the proposed
actions wishes to express their data, views, and arguments
orally or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments to Greg Mills, Department of Natural Resources
and Conservation, 1625 Eleventh Avenue, Helena, MT 59620-1601.
The comments must be received on or before February 22, 19%.

7. If the agency receives requests for a public hearing
on the proposed actions from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
actions; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an agsociation having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be greater than 25 based on the
number of grant applications submitted and approved during grant
cycle periods.

DEPARTMENT OF NATURAL RESOURCES -

AND CONSERVATION
UR R. CLINCW, DIRECTOR DONALD D. MacINTYRE,

RULE REVIEWER

Certified to the Secretary of State onk%gu‘d&,(%://fz%
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal of Rule )
36.22.305, pertaining to naming of )
pools, Rule 36,22.1245, pertaining to ) NOTICE OF
illegal production, Rule 36.22.1307, ) PROPOSED REPEAL
pertaining to restoration of surface, )

)

)

)

and Rules 36.22.1601 through 36.22.1611, NO PUBLIC

pertaining to regulations to implement HEARING
the Natural Gas Policy Act CONTEMPLATED
TO: All Interested Persons.
1, On February 29, 1996, the Board of 0il and Gas

Conservation proposes to repeal Rule 36.22.305, pertaining to
naming of pools, Rule 36.22.1245, pertaining to illegal
production, Rule 36.22.1307, pertaining to restoration of
surface, andRules 36.22.1601 through 36.22.1611, pertaining to
regulations to implement the Natural Gas Policy Act.

2. The rules proposed to be repealed are on pages 36-
4839, 36-5000, 36-5023, and 36-5091, respectively, of the
Administrative Rules of Montana.

AUTH: 2-4-201, MCA
IMP: 2-4-201, MCA
3. The rules proposed to be repealed are not necesgsary

for the functioning of the reorganized Department of Natural
Resources and Conservation and are being deleted pursuant to
HJR-5 (1995).

4. Interested parties may submit their data, views, or
arguments concerning the proposed repeal in writing to Tom Rich-
mond, 0il and Gas Conservation Division, 2535 St, Johns Avenue,
Billings, Montana 59102. Any comments must be received no later
than February 2%, 1996.

5. If a person who is directly affected by the proposed
repeal wishes to express their data, views, and arguments orally
or in writing at a public hearing, they must make written re-
quest for a hearing and submit this request along with any
written comments to Tom Richmond, 0il and Gas Conservation
Division, 2535 S5t. Johns Avenue, Billings, Montana 59102. Any
comments must be received no later than February 25, 1996.
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6. If the agency receives requests for a public hearing on
the proposed repeal from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed repeal;
from the administrative code committee of the legislature; from a
governmental subdivision or agency; or from an association having
not less than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent of
those persons directly affected has been determined to be greater
than 25 based on the number of persons involved in the production
of o0il and natural gas.

BOARD OF OIIL. AND GAS CONSERVATION

-~ ///54:@
T
THOMAS P. RICHMOND, DONALD D. MacINTYRE,
ADMINISTRATOR RULE REVIEWER

Certified to the Secretary of State January 12, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF
amendment of rule 16.32.399K } PROPOSED AMENDMENT
pertaining to utilization )

review in medical assistance } NO PUBLIC HEARING
facilities ) CONTEMPLATED

TO: All Interested Persons

1. On February 26, 1996, the Department of Public Health
and Human Services proposes to amend rule 16.32.399K pertaining
to utilization review in medical assistance facilities.

2. The rule as proposed to be amended provides as
follows:

REVIEW (1) A medical assistance facility must:

(a) Have in effect a utilization review plan to review
services furnished by the facility and by members of its medical
staff to patients.

(b) Contract with the state peer review organization (PRO)
or its department approved equivalent to do the following:

(i) Certify whether all admissions to the facility in
the facility's first 12 months of operation were medically
necessary;

(ii) rin he facilj first 12 m o i

Provide provide consultation to the facility sometime between
the 48th and 72nd hour of eaeh—patientis Lhe stay of each

d i i concerning
discharge plans for the patient (e.g. transfer to the hospital,
discharge to @ skilled nursing facility, discharge to homer
eter) ;

(iii) Periodically sample facility cases and review them
to determine the medical neceassity of the professional services
furnished, including drugs and blologlcalsﬂ, during the
facility’s first 12 wonths of operation, the review must include
retrospective review of 25% 9f the caseg of patients admitted to

Af he medical a 0 cilit

mmmwmmwmmmu
with the state PRO or jits Wﬂ_@gmm

written a 1n roject

v uivalen r abstraction or completing th
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fr -8j ubmitej u
t [o] d T uival

AUTH: Sec. 50-5-103, MCA
EMP: Sec. 50-5-101, 50-5-103 and 50-5-204, MCA
3. The proposed amendments to the licensing rule prescribing the

utilization review standards that medical assiatance facilities (MAFs) must
meet are necessary in order to implement a lesser standard of

overview by the state peer review organization (PRO) or its
department approved equivalent for medical agsistance
facilitiea. The rule, in its current form, took effect on April
28, 1989, and requires medical assgistance facilities to contract
with the state PRO to certify whether all admissions to the
facility were medically necessary and to provide consultation to
the facility concerning discharge plans for all patients. The
department and the state PRO have determined that continual
review of all admissions to a facility and of discharge plans
for all patients admitted to the facility beyond the facility's
initial 12 months of operation is no longer necessary, given the
lack of problems detected by the state PRO in its long term
contracted review of medical assistance facilities. Therefore,
these proposed amendments are necessary to eliminate standards
that are more strict than actually needed for its purpose.

The amended rule will require the state PRO to certify
whether all admissions to the facility in the facility’s first
12 months of operation were medically necessary and to provide
consultation to the facility concerning discharge plana for all
patients admitted in the facility’s first 12 months of
operation. Additionally, the amended rule clarifies that
periodic sampling by the state PRO will involve a retrospective
review of 25% of all cases involving patients admitted to the
facility in the facility's first 12 months of operation.
Thereafter, facility involvement in cooperative projects with
the state PRO or its department approved equivalent will meet
the periodic sampling requirement.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment in writing to
Russell E. Cater, Chief Legal Counsel, Office of Legal Affairs,
Department of Public Health and Human Services, P.O. Box 4210,
Helena, Montana 59604-4210, no later than February 22, 1996.

5. If a party who is directly affected by the proposed
amendment wishes to express his or her data, views, and argu-
ments orally or in writing at a public hearing, he or she must
make a written request for a hearing and submit this request
along with any written comments he or she has to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
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of Public Health and Human Services, P.0. Box 4210, Helena,
Montana 59604-4210, no later than February 22, 1996.

6. If the department receives requests for a public
hearing on the proposed action from either 10% or 25, whichever
is less, of the persons who are directly affected by the
proposed amendment; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency; or
from an association having not fewer than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be one, based on the number of
medical assistance facilities within Montana.

Rule Reviewer Director, Public He&lth afd

Human Services

Certified to the Secretary of State January 12, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC HEALTH
AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON THE PROPOSED
AMENDMENT OF RULES

In the matter of the )
amendment of rules 46.12.506 )
and 46.12.508 pertaining to )
medicaid reimbursement for )
outpatient hospital )
emergency, clinic and )
ambulatory surgery services )

TO: All Interested Persons

1. On February 14, 1996, at 1:30 p.m, a public hearing
will be held in Room 306 of the Social and Rehabilitation
Services Building, 111 N. Sanders, Helena, Montana to consider
the proposed amendment of rules 46.12.506 and 46.12.508
pertaining to medicaid reimbursement for outpatient hospital
emergency, clinic and ambulatory surgery services.

The Department of Public Health and Human Services will
make reasconable accommeodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m.
on February 5, 1996, to adviee us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide as follows:

46.12 ,506 OUTPATIENT HQSPITAL SERVICES, DEFINITION (1)
through (4) remain the same.

(5) "Partial hospitalization sgervices" means partial
hospitalization as defined in the Montana medicaid partial
hospitalization policy (May 1995 edition). The department
adopts and incorporates by reference the Montana medicaid
partial hospitalization policy (May 1995 edition). A copy of
the policy may be obtained through the Department of Public
Health and Human Serv1cea, Medicaid—Sersvices—Pivieion Health

1j n Vi vision, 111 N. Sanders, P.0O. Box 4210,
Helena, MT 59604-4210.
(6) through (7) Remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA.
IMP: Sec. 53-2-201, 53-6-101, 53-6-}111, 53-6-113 and
63-6-141, MCA

46. 150 QUTPATIENT HOSP SERV I MEN

(1) remains the same.

(2) Except for the services reimbursed as provided in (3}
through 9 (12), all facilities will be reimbursed on a
retrospective basis. Allowable costs will be determined in
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accordance with ARM 46.12.509(2) and subject to the limitations
specified in ARM 46.12.509(2) (a), (b) and (¢). The department
may waive retrospective cost settlement for such facilities
which have received interim payments totaling less than $100,000
for inpatient and outpatient hospital services provided to
Montana medicaid recipients in the cost reporting period, unless
the provider requests in writing retrospective cost settlement.
Where the department waives retrospective cost settlement, the
provider‘’s interim payments for the cost report period shall be
the provider’s final payment for the period.

(2) (a) remains the same.

(3) Except as otherwise gpecified in these rules, the
following outpatient hospital services will be reimbursed under
a prospective payment methodology for each service as described
in (4) through 493 (12) of this rule.

(4) remains the same.

m linic vigi m he cri i
i r ncy vigi X ifi n a) (i r
es f rgenc m ini rvice groups for
e mmun i i nd non- ommun i i are

‘ i jtal emergency room
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(5) remains the same in text but ig renumbered (6}.

46+ (7) Dialysis visits will be reimbursed at the
provider’s medicare composite rate for dialysis services
determined by medicare under 42 CFR subpart H. The facility's
composite rate is a comprehensive prospective payment for all
modes of facility and home dialysis and constitutes payment for
the complete dialysis treatment, except for a physician’'s
professional services, separately billable laboratory services
and separately billable drugs. The provider must furnish all of
the necessary dialysis services, equipment and supplies.
Reimbursement for dialysis services and supplies is further
defined in the Medicare Provider Reimbursement Manual, HCFA Pub.
15 (referred to as “Pub. 15"). For purpcses of mpecifying the
services covered by the composite rate and the services that are
geparately Dbillable, the department hereby adopts and
incorporates herein by reference Pub. 15. A copy of Pub. 15 may
be obtained through the Department of Public Health and Human
Services, Mediecaid Gerviees-biviadern Health Policy and Servicesg
Djvision, 111 N. Sanders, P.0O. Box 4210, Helena, MT 59604-4210.

(7) through (7)(e) remain the same but are renumbered (8)
through (8) (e).
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483 (9) Imaging services will be reimbursed on a fee

basis. For each imaging service or procedure, the fee will be
' 160%

of the technical component of the medicare resource-based
relative value Bcale (RBRVS) or, if there is no technical
component under RBRVS for the procedure, the fee will be 100% of
the global amount of the medicare RBRVS. The imaging services
reimbursed under this subsection are the individual imaging
services listed in the 70000 seriea of the Current Procedural
Terminology, Fourth Edition (CPT-4). For imaging services where
no medicare fee has been assigned, the fee is 62% of usual and
customary charges for a hospital designated as a sole community
hospital as defined in ARM 46.12.503 or 60% of usual and
cuatomary charges for a hospital that is not designated as a
sole community hospital as defined in ARM 46.12.503.

493 (10) Other diagnostic services will be reimbursed on
a fee basis. For each diagnostic service or procedure, the fee
will be Vi 4
or 160% of the technical component of the medicare resource-
based relative value scale (RBRVS) or, if there is no technical
component under RBRVS for the procedure, the fee will be 100% of
the global amount of the medicare RBRVS. The individual
diagnostic services reimbursed under this subsection are those
listed in the Current Procedural Terminology, Fourth Edition
(CPT-4) in Addendum K to Chapter VII, Bill Review, of the
Medicare Part A Intermediary Manual, Part 3 (HCFA Pub. 13-3).

Servi 1th Poli 1 Sexvi Diviei i sand
P.O. Box 4210. Helena, MT 59604-4210.
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AUTH: Sec. 53-2-20]1 and 5$3-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111,53-6-113 and
53-6-141, MCA

3. The proposed changes to ARM 46.12.508(2) and (3) and
the additions of proposed (10) through (12) revise the current
reimbursement methodology for emergency room, clinic services
and ambulatory surgery services under the medicaid outpatient
hospital program. The Department proposes to adopt prospective
payment methodologies to replace the current retrospective cost-
based approach for these services, The 1993 legislature
authorized a study and evaluation of medicaid outpatient
hospital reimbursement, and the atudy was performed by Abt
Associates on behalf of the department. Abt Associates
recommended and the department concura, that these services be
reimbursed uasing a prospective methodology.

The proposed rule changes are neceasary to adopt a more
efficient and- cost effective reimbursement methodology for
emergency room, clinic services and ambulatory surgery
services. The proposed prospective methodology is designed to
pay hospitals reasonable reimbursement amounts, while
encouraging efficiency and cost containment in the provision of
services. Under the current retrospective cost-based system,
providers are reimbursed actual allowable costs with certain
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limitations based upon a cost report filed after the time period
in question. The proposed system reimburses a predetermined fee
amount. The fee is not adjusted after the filing of the cost
report even though the provider’s actual costs may exceed the
fee. Providers have an incentive to hold costs within the fee
amounts.

The propoeed rule changes would exempt isolated hospitals and
medical assistance facilitiea (MAFs) from the proposed
prospective payment methodology because of the more difficult
financial and market conditions experienced by these facilities
and the desire to assure access to medical care for rural
Montanans. Isclated hospitals and MAF's are now exempt from the
prospective payment wethodologies for inpatient hospital
services. Isolated hospitals and MAF’s are currently subjected
to prospective payment for laboratory, imaging and other
diagnostic services and the ER screen fee. The Department will
continue prospective payment for these services.

The proposed changes to ARM 46.12.508(8) and (9) are necespary
to correctly describe the intended methodology, by inserting
language that was inadvertently omitted in a prior rule adoption

proceeding. The reimbureements specified in the current rule
are subject to the limitation that payments will not exceed
usual and customary charges. The proposed changes to ARM

46.12.506(5) and 46.12.508(6) are necessary to update the title
of the division that administers the wmedicaid outpatient
hospital services program. The proposed change to ARM
46.12.506(2) is necessary to correct a typographical error by
inserting a space between "2" and "hours".

In the aggregate, this change in reimbursement wmethodology is
estimated to be budget neutral. The medical care advisory
committee has been notified of this proposed change. A copy of
this notice is available at local county human service offices.

The proposed changes will apply to outpatient hospital services
provided on or.after April 1, 1996.

q. Interested parties may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, P.0O. Box 4210, Helena, MT 59604-
4210, no later than February 22, 1996,

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preaide over
and_conduct the hearing.

Wﬁﬂﬁﬂ &L (e peforsr
Rule Reviewer Director, Public¢ Health an

Human Services

Certified to the Secretary of State January 12, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment. of rules
46.12.590, 46.12.591,
46.12.592, 46.12.593,
46.12.595 and 46.12.599
pertaining to medicaid
reimbursement for
residential treatment
services

NOTICE OF PUBLIC HEARING
ON THE PROPOSED
AMENDMENT OF RULES

TO: All Interested Persons

1. On February 14, 1996, at 3:00 p.m., a public hearing
will be held in Room 306 of the Social and Rehabilitation
Servicea Building, 111 Sanders, Helena, Montana to c¢onsider the
proposed amendment of rules 46.12.590, 46.12.591, 46.12.592,
46.12.593, 46.12.595 and 46.12.599 pertaining to medicaid
reimbursement for residential treatment services.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
February 2, 1996, to advige us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide as
follows:

DEFINITIONS (1) through (2) (i) remain the same.

(3) "Regdidential treatment facility" wmeans a facility
licensed by the department ef—health—and-environmental-seieneces,
or the equivalent agency in the state in which the facility is
located, as a residential treatment facility as defined in 50-5-
101, MCA or the equivalent category in the state where the
facility is located.

(2) (k) and (2) (1) remain the same.
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(m) "Beds available" means the number of residential
treatment beds for which the facility has been licensed by the
department efhealth and-envirenmental—seiences.

(2) (n) remains the same.

AUTH: Sec. 53-2-201 and §3:6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111., 53-6-113,
53-6-139 and 53-6-141, MCA

46,12,591 RESIDENTIAL TREATMENT SERVICES, PARTICIPATION
REOQUIREMENTS (1) and (2) remain the same.

(a) maintain a current license as a residential treatment
facility under the rules of the department—ef—healeh—and
envirenmental—gciences ! i ivisi
to provide residential psychiatric care, or, if the provider's
facility is not located within the state of Montana, maintain a
current license in the equivalent category under the laws of the
atate in which the facility is located;

(b} maintain a current certification for Montana medicaid
under the rules of the department—eof—health—and—environmental
seienees department's guality assurance division to provide

residential psychiatric care or, if the provider's facility is
not located within the state of Montana, meet the requirements
of subseetiens (g) and (h);

(2) (c) through (2) (h) remain the same.

(i) provide residential psychiatric care according to the
service requirements for individuals under age 21 specified in
Title 42 CFR, part 441, subpart D (October 1, 1992), which is a
federal regulation which is herein incorporated by reference.
A copy of these requlations may be obtained through the
Department of Public Health and Human Services, Mediecaid
Serviees-Biviston Mental and Addictive Disorders Division, 111
N. Sanders, P.0O. Box 4210, Helena, MT 59604-4210;

{2) (j) remains the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-3111, 53-6-113,
53-6-139 and 53-6-141, MCA

46€.12.592 RESIDENTIAL TREATMENT SERVICES., REIMBURSEMENT

(1) For residential treatment services provided on or
after A