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The Montana Administrative Register (MAR), a twice-~nthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change, date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Spacial notices and tables are inserted at 
the back of each register. 
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BEFORE THE PUBLIC EMPLOYEES' RE'riREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 2.43.612, 2.43.613, 
and 2.43.614 pertaining to 
eligibility for and calculation of 
annual benefit adjustments for 
Montana Residents and annual 
certification of benefits paid by 
local pension plans. 

NOT ICE OF PROPOSED REPEAL 

TO: All Interested Persons. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On March 23, 1995, the Public Employees• Retirement 
Board proposes to repeal ARM 2.43.612, 2.43.613, and 2.43.614 
pertaining to eligibility for and calculation ot the annual 
benefit adjustment for all retired members residing in Montana, 
and the annual certification of local pension plans to receive 
an allocation from the general fund to pay the annual benefit 
adjustment to eligible instate resident retirees. These rules 
can be found on pages 2-3169 and 2-3170 of ARM. The authority cites 
for ARM 2.43.612 and 2.43.613 are Sees. 19-3-304, 19-5-201, 19-
6-201, 19-7-201, 19-8-201, 19-9-201, 19-12-203, and 19-13-202, 
MeA, and the implementing cite is 19-15-102, MCA. The authority 
and implementing cite for ARM 2.43.614 is 19-1~-101, MCA. 

2. The Board proposes to repeal these rules because the 
Montana Supreme Court has ruled the annual benefit adjustments 
unconstitutional. 

3. Interested persons may present their data, views, or 
arguments concerning the proposed amendments in writing no later 
than March 9, 1995 to: 

Linda King, Administrator 
Public Employees' Retirement Division 
P.O. Box 200131 
Helena, Montana 59620-0131 

4. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or 
in writing at a public hearing, the person must make written 
request for a hearing and submit this request along with any 
written comments to the above address. A written request for 
hearing must be received no later than March 9, 1995. 

5. If the agency receives requests tor a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons directly affected by the proposed action; 
from the administrative code committee of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly attected, 
a hearing will be held at a later ddte. Notice ot ttle he<>r·inq 
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will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 4, 214 persons based on August 1994 payroll reports of 
active and retired members. 

Certified to the Secretary of State on January 30, 1994. 

l-2/9/95 MAR Notice No. 2-2-239 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules implementing 
the Montana life and health 
insurance guaranty association 
act and notice concerning coverage 
limitations and exclusions 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION 

1. On March 1, 1995, at 10:00 a.m., a public hearing 
will be held in Room 160 of the Mitchell Building, 126 N. 
Sanders, Helena, Montana. The hearing will be to consider t.he 
proposed adoption of new rules implementing the Montana lite 
and health insurance guaranty association act and notice 
concerning coverage limitations and exclusions. 

2. The proposed new rules provide as follows: 

RULE I PURPOSE OF RULES (1) Residents of Montana who 
purchase life insurance, annuities, or health insurance should 
know that the insurance companies licensed in this state to 
write these types of insurance are members of the Montana life 
and health insurance guaranty association. 

(2) The purpose of this association is to assure that 
policyholders will be protected, within limits, in the 
unlikely event that a member insurer becomes financially 
unable to meet its obligations. If this should happen, the 
association will assess its other member insurance companies 
for the money to pay the claims of insured persons who reside 
in Montana and, in some cases, to keep coverage in force. 

AUTH: 33~10-210 MCA IMP: 33-10-210 MCA 

RULE II LIMITATIONS ON PROTECTIONS (1) The valuable 
extra protection provided by these insurers through the 
association is not unlimited. This protection is nol 
a substitute for consumers' care in selecting companies thut 
are well-managed and financially stable. 

AUTH: 33-10-210 MCA IMP: 33 - 1 0 - 2l 0 MCA 

RULE III DISCLAIMER (1) The Montana life and health 
insurance guaranty association may not provide coverage for 
this policy. If coverage is provided, it may be subject: to 
substantial limitations or exclusions, and require continued 
residency in Montana. A person s.lx>uld rot rely on coverage by the 
Montana life and health insurance guaranty association in 
selecting an insurance company or in selecting a lite 111:our·a11ce, 
annuities, o~ health insurance policy. 

(2) Insurance companies or their agents are required by 
law to give or send a person this rotice. However, insurdnce 
companies and their agents are prohibited by 1 dW from Utlln<J 
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the existence of the association to i.nduoe a peraon to purchase any 
kind of insurance policy. This information is provided by: 

Montana Life and Health Insurance Guaranty Association 
P.O. Box 2006 

AUTH: 

Missoula, MT 59806 
(406) 728-4071 

State of Montana Department of Insurance 
Sam W. Mitchell Building 

P.O. Box 4009 
Helena, MT 59604-4009 

33-10-210 MCA 

(406) 444-2040 
1-800-332-6148 

IMP: 33-10-210 MCA 

RULE IV DESCRIPTION OF MONTANA LIFE AND H&ALTH INSURANCE 
GUARANTY ASSOCIATION ACT (1) The state law that provides for 
this safety··net coverage is called the Montana life and health 
insurance guaranty association act. Rules v through XI explain 
the law's coverage, exclusions, and limits. This summary 
does not cover all provisions of the law; nor does it in any 
way change anyone's rights or obligations under the act or the 
rights or obligations of the association. 

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA 

RULE V COVERAGE (1) Generally, individuals will be 
protected by the Montana life and health insurance guaranty 
association if they live in this state and hold a life or 
health insurance contract, or an annuity, or if they hold 
certificates under a group life or health insurance contract 
or annuity, issued by a member insurer. The beneficiaries, 
payees or assignees of insured persons are protected as well, 
even if they live in another state. 

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA 

RULE VI EXCLUSIONS FROM COVERAGE BECAQSE OF RESIPENCY 
(1) Persons holding such policies or contracts are not 

protected by this association if: 
(a) they are not residents of the state of Montana; and 

(b) the insurer was not authorized or licensed to do 
business in Montana at the time the policy or contract was 
issued. 

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA 

RULE VII ADDITIONAL EXCLUSION FROM COVERAGE (1) The 
association also does not provide coverage for: 

(a) persons holding policies issued by a non-profit 
hospital or medical service organization, an 
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HMO, a fraternal benefit society, a mandatory state pooling 
plan, a mutual assessment company or similar plan in which the 
policyholder is subject to future assessments, or by an 
insurance exchange; 

(b) any policies or contract or any part ot the policies 
or contracts under which the risk is borne by the 
policyholder; 

(c) any policy of reinsurance (unless an assumption 
certificate was issued); 

(d) interest rate yields that exceed an average rate; 
(e) plana of employers, associations or similar entities 

to the extent they are self-funded or uninsured (that is, not 
insured by an insurance company, even if an insurance company 
administers them) ; 

(f) dividends; 
(g) experience rating credits; 
(h) credits given in connection with the administration 

of a policy or contract; 
(i) any unallocated annuity contract issued to an 

employee benefit plan that is protected under the federal 
pension benefit guaranty corporation; and 

(j) any portion of any unallocated annuity contract Lhat 
is not issued to or in connection with a specific employee, 
union, or association of natural persons benefit plan or a 
governmental lottery. 

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA 

RULE YIII LIMITS ON AMOUNT OF COVERAGE (1) The act also 
limits the amount the association is obligated to pay out. 
The association cannot pay more than what the insurance 
company would owe under a policy or contract. Furthermore, 
the amounts the association is authorized to pay are limited. 

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA 

RULE IX ALLOCATED CONTRACTS ( 1) For anyone life 
insured, the association will pay a maximum of $300,000 - no 
matter how many policies and contracts there were with the 
same company, even if they provided different types of 
coverage. Within this overall $300,000 limit, the association 
will not pay more than $100,000 in cash surrender values, 
$100,000 in health insurance benefits, $100,000 in present 
value of annuity benefits, or $300,000 in life insurance death 
benefits - again, no matter how many policies and contracts 
there were with the same company, and no matter how many 
different types of coverage. 

AUTH: 33-10-210 MCA IMP: 3 3 - 1 0 ~ 21 0 MCA 

RULE X UNALLOCATED CONTRACTS (1) With respect to eclch 
individual participating in a governmental retirement pL1n 
established under section 401, 403{b), or 457 of the interndl 
revenue code and covered by an unallocated annuity contracl or 
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with respect to the beneficiaries of each individual, if 
deceased, the association will pay, in the aggregate, $100,000 
in present value annuity benefits, including surrender and 
withdrawal values. With respect to any one contract holder 
covered by any other unallocated annuity contract, the 
association will pay up to $5 million in benefits, irrespective 
of the number of contracts held by that contract holder. 

AUTH: 33·10-210 MCA IMP: 33-10-210 MCA 

RULE XI POLICY DISCLQSURE (1) The insurer or insurance 
producer must give a separate written notice in addition to 
the notice provided under rules I through X prior to or at 
the time of delivery that clearly and conspicuously discloses 
that a policy or contract described in Section 33-10-201(4), 
MCA and excluded under 33-10-201(6), MCA is not covered by the 
life and health insurance guaranty association. 

(2) The form and content of the Notice should be as 
follows: 

IMPORTANT NOTICE CONCERNING YOUR POLICY OR CONTRACT 

The Montana Life and Health Guaranty Association Act (MCA 
section 33-10-201 ~ ~J created an Association to protect 
policyowners, insureds, beneficiaries, annuitants, payees, and 
assignees of life insurance policies, health insurance 
policies, annuity contracts, and supplemental contracts, 
subject to certain limitations and exclusions, against failure 
by an insurance company in the performance of contractual 
obligations due to its financial impairment. 

COVERAGE IS NOT PROVIDED BY THE MONTANA LIFE AND HEALTH 
INSURANCE GUARANTY ASSOCIATION FOR YOUR POLICY OR CONTRACT OR 
ANY PORTION OF IT UNDER WHICH THE RISK IS BORNE BY YOU, THE 
POLICYHOLDER. 

The issuing insurer is required to supply this written 
Notice to you by the Montana State Insurance Commissioner: 

State of Montana Department of Insurance 
Sam W. Mitchell Building 

P.O. Box 4009 
Helena, Montana 59604-4009 

(406) 444-2040 
1·800-332-6148 

(3) The Notice shall be the cover sheet of any policy or 
contract delivered, and the insurer or insurance producer must 
retain in policy file a duplicate original of the signed 
notice. 

AUTH: 33-10·210 MCA IMP: 33-10-210 MCA 
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3. REASON: These rules are being proposed because the 
Commissioner must approve the Notice to Policyholders 
submitted by the Life and Health Insurance Guaranty 
Association and to adopt rules specifying the form and content 
of any contract which is not covered by the life and health 
insurance guaranty association. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Frank Cote', Deputy Commissioner of Insurance, P.O. Box 4009, 
Helena, Montana 59604, and must be received no later lhan 
March 9, 1995. 

5. The State Auditor will make reasonable 
accommodations for persons with disabilities who wish to 
participate at this public hearing. If you request an 
accommodation, please contact the State Auditor's Office nol 
later than 5:00p.m., February 28, 1995, and advise the office 
of the nature of the accommodation needed. Please contact 
Frank Cote•, Deputy Commissioner of Insurance, P.O. Box 4009, 
Helena, Montana 59604; telephone (406) 444-2997; toll free 
dial 1 and then 800-332-6148; fax (406) 444-3497. 

6. Gary L. Spaeth, State Auditor's Office, 126 N. 
Sanders, P.O. Box 4009, Helena, Montana 59604-4009, has been 
designated to preside over and conduct the hearing. 

By: 

Certified to the Secretary of State this 30th day of January, 
1995. 

MAR Notice No. 6-51 3-2/9/9~ 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the general 
revision of the rules regarding 
Annual Audited Reports and 
Establishing Accounting Practices 
and Procedures to be Used in 
Annual Statements 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

ON PROPOSED AMENDMENT 

1. On March 1, 1995, at 9:00 a.m., a public hearing 
will be held in Conference Room 160 of the Mitchell Building, 
126 N. Sanders, Helena, Montana. The hearing will be to 
consider the revision of rules regarding the designation of 
Independent Certified Public Accountant; notification of 
Adverse Financial Condition; Accountant's Letter of 
Qualifications; and valuation of Securities other than those 
specifically referred to in Statutes for the purpose of 
complying with the National Association of Insurance 
Commissioner accreditation requirements. 

2. The rules proposed for amendment are as follows: 

6.6.3505 DESIGNATION OF INDEPENDENT CERTIFIED PUBLIC 
ACCOUNTANT (1) remains the same. 
·· (2) The insurer shall obtain a letter from the 
accountant, and file a copy with the commissioner, stating 
that the accountant is aware of the provisions of ~iele 33, 
MeAthe insurance code, and the administrative rules of the 
insurance department of the insurer's state of domicile that 
relate to accounting and financial matters, and affirming that 
he will express his opinion on the financial statements in 
terms of their conformity with the statutory accounting 
practices prescribed or otherwise permitted by that 
department, specifying such exceptions as he may believe 
appropriate. 

AUTH: 

(3) remains the same. 

33-1-313 and 
33-2-1517 MCA 

IMP: 33-2-1517 MCA 

6.6.3509 NOTIFICATION OF ADVERSE FINANCIAL CONDITION 
( 1) remains the same. 
{2} An independent public accountant shall not be liable 

in any manner to any person for any statement made in 
connection with ~.3509111 if such statement is made in good 
faith in compliance with ARM 6.6.3509(1). 

(~J) If the accountant, subsequent to the date of tpe 
audited financial report filed pursuant to this rule, becomes 
aware of facts which might have affected fl±e~ report, it has 
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the obligation to take such action as prescribed in Volume 1, 
Section AU 561 of the Professional Standards of the AICPA. 

AUTH: 33-1-313 and 
33-2-1517 MCA 

IMP: 33-2-1517 MCA 

6.6.3511 ACCOUNTANT'S LETTER OF QUALIFICATIONS 
(1) through (1} (c) remain the same. 
(d) That the accountant consents to the requirements of 

ARM 6.6.35Gall and that the accountant consents and agrees to 
make available for review by the commissioner, his designee or 
his appointed agent, the workpapers, as defined in ARM 
6.6.35Gall. 

AUTH: 

(1) (e) through (1) (f) remain the same. 

3 3 - 1- 313 and 
33-2-1517 MCA 

IMP: 33-2-1517 MCA 

6.6.4001 VALUATION Of SECURITIES OTHER THAN THOSE 
SPECIFICALLY REFERRED TO IN STATUTES (1) Securities and 
assets ether thas these apeeifieally J<eferred te if! 33---2--S-'!·2-;-
533, 534, aHa 535, HCA, must be valued in accordance with 
valuation standards of the NAIC published in its 199~i 
Accounting Practices and Procedures manual and its December 
~199~1 Valuation of Securities manual. 

(2) The department hereby adopts and incorporates herein 
by reference the standards adopted by the NAlC for valuation 
of securities and other investments appearing in ils l99Gi 
Accounting Practices and Procedures manual and its December 
~199~1 Valuation of Securities manual. These are 
nationally-recognized models for such standards. Copies of 
the manuals are available for inspection at the office of the 
Commissioner of Insurance, Room 270, Sam w. Mitchell Building, 
Helena, Montana. Copies of the Accounting Practices and 
Procedures manual and the Valuation of Securities manual may 
be obtained by writing to the National Association of 
Insurance Commissioners, 120 West 12th Street, Suite 1100, 
Kansas City, MO 64105-1925. Persons obtaining copies of such 
manuals may be required to pay the NAIC's costs of providing 
such copies. 

AUTH: 33-1-313 and 
33-2-1517 MCA 

IMP: 33-2-1517 MCA 

3. REASON: These rules are being proposed because of 
recommendations made by the accredition team from the National 
Association of Insurance Commissioners to comply with Lheir 
accreditation standards. 

4. Interested persona may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, view~'!, or arguments may also be submitted to 
Frank Cote, Deputy Commissioner of Insurance, P.O. Box 400~. 
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Helena, Montana 59604, and must be received no later than 
March 9, 1995. 

5. The State Auditor will make reasonable 
accommodations for persons with disabilities who wish to 
participate at this public hearing. If you request an 
accommodation, please contact the State Auditor's Office no 
later than 5:00p.m., February 27, 1995, and advise the office 
of the nature of the accommodation needed. Please contact 
Frank Cote, Deputy Commissioner of Insurance, P.O. Box 4009, 
Helena, Montana 59604; telephone (406) 444-5237; toll free 
dial 1 and then 800-332-6148; fax (406) 444-3497. 

6. Gary L. Spaeth, P.O. Box 4009, Helena, Montana, has 
been designated to preside over and conduct the hearing. 

MARK O'KEEFE, State Auditor 

Certified to the Secretary of State this 30th day of January, 
1995. 

3-2/9/95 MAR Notice No. 6-52 
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BEFORE THE BOARD OF COSMETOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT 
OF 8.14.814 FEES - INITIAL, 
RENEWAL, PENALTY AND REFUND 
FEES 

TO: All Interested Persons: 
1. On March 2, 1995, at 9:00a.m., a public hear·ing wi.ll 

be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 N. Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rule. 

2 . The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.14.814 FEES - INITIAL. RENEWAL. PENALTY AND~ 
lEES (1) Student registration fees shall be $~ 10 for 
initial enrollment plus $5.GG lQ for each re-enrollment 
following each withdrawal. 

(a) and (b) will remain the same. 
(2) Temporary license fee for cosmetologists shall be 

$5.GG lQ. 
(3) The cosmetology examination fee shall be $iHh-B-G 2Q, 

plus $~ 12 manager/operator license fee. 
(4) Examination to teach shall be $100~. plus $~ 

~ instructor license fee. 
(5) Reciprocal license shall be $5&.&0 22, plus $~G 

12 manager-operator or manicurist license fee. 
(6) Duplicate license fee shall be $5.GG lQ. 
(7) Initial inspection fee for all salons shall be 

$il-5-;-00 ~ . 
(8) Transcripts - certification of training and 

licensing shall be $~ ~-
(9) Manager-operator and manicurist license fee shall be 

$M-.OO ll. 
(10) All salon license fees shall be $~ 1Q. 
(a) All booth rental license fees shall be $~ 1Q. 
(11) Basic school license fee shall be $~ Q2. 
(a) Manicuring school license fee shall be $~ 2~
(12) Adwanee trainin~ sefieel lieeHse fee sfial~-be 

$25.99, plHS baaie aebeel lieense fee. 
(13) through (16) will remain the same, but will be 

renumbered (12) through (15). 
~ ~ A penalty fee for late renewal shall be $~ 

~ for each year a license has lapsed in addition to the 
regular annual license fee. Any portion of a year is 
considered to be a full year. 

(18) will remain the same, but will be renumbered (11). 
-tl-9+ ,Ull Refunds for errors in payment of fee,; will be 

made only if in excess of $5.&9. 
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~ 1121 Manicurists examination fee shall be $~ 5Q 
plus $~ 12 license fee. 

+r~ llQl Electrology examination fee shall be $100~ 
plus $~ 12 license fee. 

(22) will remain the same, but will be renumbered (21) ." 
Auth: Sec. 37·1-134, 37·31·203, 37-31-323, 37·32-201, 

MCA; IM£, Sec. 37 31 391, 37-31-302, 37-31-303, 37-J1-304, ~ 
l~. 37-31-307, 37-31-309, 37-31-Jll, 37-Jl-312, ~ 
l21. ~~. 31 31 323, 37-32-301, J?-32-304, 37-32-305, 
37-32-306, MCA 

REA$0N: The proposed amendments are necessary to set fees 
commensurate with costs of administering the statutory 
responsibilities of the Board of Cosmetologists. The Board 
last amended the fee schedule in 1987, when it lowered the 
fees in order to bring the cash balance down to an acceptable 
level. The cash balance is now at a level whereby, if the 
fees are not adjusted, the Board will not bring in sufficient 
revenue to cover the program costs. The major program costs 
include personal services for two inspectors and board member 
per diem; expenses relating to examinations, including 
examiners, rent of facilities, and use of national written 
examination; legal fees and court costs; travel for 
inspectors, staff and board members; and administrative 
recharges for common and fixed costs. Administrative 
recharges include salary and benefits for bureau personnel, 
rent, fixed costs associated with computers, office equipment, 
mail distribution and audit fees. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Cosmetologists, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
March 9, 1995. 

4. Colleen Graham, attorney, has been designated to 
preside over and conduct this hearing. 

BOARD OF COSMETOLOGISTS 
MARY L. BROWN, CHAIRMAN 

/) 

BY: itfiAt ({j · J).(.._{;_ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 30, 1995. 
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au~ 'I'IQ IIOUD OJ' KILl: COIITJlOL 
OJ' 'I'IQ 8'1'&'1'8 OJ' llOII'l'AIIll. 

Ia tbe aatt.r of propoaad KO'l'IC. OJ' PROPOS&D 
...adaaata to aev.ral rulea• li.KBWDKBK'l' 
rule a.a1.101 aa it relate• to ) 
iaitial detaraiaetioa Of quota;) •o PUBLIC BKLRIKG 
rule 8.81.101 aa it relate• to ) COII'l'BXPLli.TBD 
quota adjuataaat; rule a.al.111) 
aa it ralatea to pooliav plaa ) 
defiaitioaa; rule a.at.I1J aa ) 
it relata• to ~utatioa or ) 
quota aad .. oeaa prioaa; rule ) 
a.a1.111 aa it relate• to ) 
paJIIaata to pool 4airJ~~a•· ) DOCJtBT #22-tl 

'fOI li.LL LICD8BB8 UKDD 'l'BB KOII'l'AIIll. KILX COII'l'ROL ACT 
(SBC'l'IO. 81-ZJ-101, XC&, a.D I'OLLOWI.G), AKD ALL Ill'l'&RBSTBD 
•&aaOKSI 

1. On March 11, 1995, the board of Milk Control (Board) 
propoaea to aaend the following rules: ARM 8.86.502(1); 
8.86.505(1) (c) (iv), (v); 8.86.511(1) (i); 8.86.513(1) (a), (d), 
and (f); and 8.86.515(1)(b). 

2. The rule as proposed to be amended provides as 
followe: (text of rule with matter to be omitted interlined 
and new aattar added, then underlined) 

•8.86,502 INITIAL PET£RMINATION AHP/OR LQSS OF QUOTA 
(1) Meadow Gold and Black Hills producers shall retain 

their quota axiating at the tiaa of the adoption of these 
regulation&. All other initial quota for eligible producers 
will be deterained aa set forth in subsections (2) and ~iil 
below. 

(2)-(9) raaaina the saae.• 

AUTH; 81-23-302, MCA 
IMP: 81-23-302, MCA 

3. The rule aa propoaed to be amended provides as 
follow&: (text of rule with aatter to be omitted interlined 
and new aatter added, then underlined) 
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"8 I 86 I 505 READJUSTftENT AND IJISCIT.J,ANEQUS QUQTA BULBS 
(1)-(c)(iii) r .. ains the sa ... 
(iv) deteraine the total pounds of quota that baa been 

forfeited during the preceding twelve (12) •onth period 
purauant to ARM 8,86.502(5),(6)(71.(81, 8.8§,504(1)(g) and 
8.86.505(1)(a)(iv) hereof or for any other reaaon; 

(v) coabine the pounda deterained pureuant to •actions 
(1)f4t~(iii),(iv) hereof with any pound• carried over fr~ 
the previous year; 

(vi)-(e) r .. aina the eaae.• 

AUTH: 81-23-302, MCA 
IMP: 81-23-302, NCA 

4. The rule aa propoaed to be aaended provide• aa 
followa: (text of rule with aatter to be oaitted interlined 
and new aatter added, then underlined) 

108.86.511 PQQLING PLAN DEFINITIONS 
(1)(a)-(h) reaaina the aaae. 
(i) •utilization value• aeans a aua of aoney c~puted 

for each pool handler with reapect to the butterfat and aki• 
ailk contained in pool ailk received fro• pool dairyaen and 
diapoaed of or utilized during the aonth, auch aua to be 
coaputed, using the clasa prices therefore and the 
clasaification thereof, as eatabliahed pursuant to ARM 
8o79ol&l 8,79.102, and subject to any interplant hauling, 
reclaasification, or other charges or credit• which are 
established under rules of the •ilk control bureau. 

(j)-(k) remains the saae.• 

AUTH: 81-23-302, MCA 
IMP: 81-23-302, MCA 

s. The rule as propoaed to be a•endad providea as 
followa: (text of rule with •attar to be oaitted interlined 
and new aatter added, then underlined) 

"8.86.513 CQMPUTATIOH OP PBICE POR QUOTA MILK AND EXCESS 

(1) reaains the saae. 
(a) Combine into one figure the utilization valuea for 

all pool handlera for the •onth, as co•putad under ARM 
8.86,301 and Bo79s181 8.79.102 and add thereto one-half of the 
reaaining balance in the pool settle•ent raaerve. 

(b)-(c) reaains the sa•e. 

3-2/9/95 MAR Notice No. 8-86-51 



-164-

(d) Subtract an a~unt of aoney equal to twelve cents 
per hundradwaight of quota ailk, and adjust this figure 
downward (after aaking the coaputations under paragraph 
+atlll(e) hereof) as necessary to offset the fractional 
balance resulting froa rounding their quota price. The amount 
eo coaput~ aball be deposit~ into the pool sattlaaant 
reserve. 

(e) a ... ins the •a••· 
(f) Announce to all interested persona on or before the 

13th day of each aonth, or the first business day thereafter, 
the quota and excess prices for ailk tasting 3.5l butterfat aa 
coaput~ pursuant to paragraphs fatlll(c) and fatill(e) 
hereof, and a butterfat differential for quota and excess milk 
as provided tor producer ailk under ARM 8.86.301 to adjust for 
differences in butterfat content ot the milk." 

AUTH: 81-~3-30~, MeA 
IMP: 81-~3-302, MCA 

6. The rule as propoaad to be amended provide& as 
follows: (text of rule with aatter to be oaittad interlined 
and new aatter added, then underlined) 

"8.86,515 PAXMEHTS TQ PQQL DAIRYMEN AND APJUSTMENT OF 
ACCOQNTS 

(1)-(a) remain• the same. 
(b) Payments aust be made to each pool dairyman, or his 

authorized agent, not later than 15 days after the end of the 
~nth for the pool ailk of such pool dairyman for such month. 
This payaant aust be at the appropriate quota andfor exceaa 
price as adjusted for butterfat content (the rata of such 
adjustment to be basad on the weighted average value of 
butterfat in the different claaaaa of utilization), and 
subject to deduction• for partial payments under paragraph 
.f+tlll(a) hereof, adainiatrative aasessaents, hauling and 
other deductions authorized under ARM &.79.191(4) 8.79.102CJl, 
and it aust be accoapanied by a atatemant to each pool 
dairyaan setting forth the inforaation required in ARM 
8o79ol81(11) 8.79.102!101. 

(c) a ... ins the aaae.• 

AUTH: 81-~3-30~, MeA 
IMP: 81-~3-30~, MeA 

7. PUll text of thaaa rules can be found in the 
Administrative Rules of Montana as follows: rule 8.86.502, 
pages 8-~556 thru 8-2557; rule 8.86.505, pages 8-2560 thru 8-
2560.1; rule 8.86.511, pages 8-2562 thru 8-2563; rule 
8.86.513, page 8-~565; and rule 8.86.515, pages 8-2566 thru 8-
2567. 
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8. Rule• 8.86.502, 8.86.505, 8.86.511, 8.86.513, and 
8.86.515 are baing aaendad on the board'• own aotion bacauae 
the reference to particular eectione in other rulee were not 
changed when the particular aection they referad to waa. 
Theae chanqee are reflected throuqh prior rule change• in 
docket• #80-87, 98-89, 18-93, and 19-93. 

9. Intereatad partie• aay au~it their data, viewe, or 
arquaenta concerninq the propoaed aaen~ente in vritinq to the 
Milk Control Bureau, 1520 Baat Sixth Avenue-Rooa 50, PO Box 
200512, Helena, NT 59620-0512, no later than March 16, 1995. 

10. If a pareon who ia directly affected by the propoaad 
a .. n~enta wiehee to expreee hie data, viewa and arquaanta 
orally or in writing at a public hearinq, he auat aake written 
co .. ente he haa to the Milk control Bureau, 1520 Eaet sixth 
Avenue-Room 50, PO Box 200512, Helena, NT 59620-0512. A 
written requeet for hearinq auat be received no later than 
March 16, 1995. 

11. If the agency receive• requeete for a public hearinq 
on the proposed amendment& from either lOt or 25, whichever ie 
lese, of the persons who are directly affected by the propoaad 
action; froa the Administrative Code co .. ittee of the 
leqialature; from a governmental subdivieion or agency; or 
fro• an association havinq not less than 25 aeabera who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be publiahed in the Montana 
Adainietrative Regieter. Ten percent of thoee pereone 
directly affected haa been dete~ined to be 18 pareone baaed 
on 176 licensed ailk producer• and 6 licenaed Montana 
distributors. 

MONTANA BOARD OF MILK CONTROL 
HILTON J. OLSEN, Cbairaan 

By: 0 
Andy J. Poo 
Department o 

l ll I , / 

By: [: (( '! ' I 'l'-·d(;, 
Annie H. Bartoa, Rule Reviewer 
co .. erce Chief Legal couneel 

Certified to the Secretary of state January 30, 1995. 
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BEFORE THE BOARD OF HOUSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to financing programs, lend~ 

ing institutions and income 
limits and loan amounts 

NOTICE OF PROPOSED AMENDMENT 
OF 8.111.303 FINANCING 
PROGRAMS, 8.111.305 
QUALIFIED LENDING INSTITU~ 
TIONS AND 8.111.405 INCOME 
LIMITS AND LOAN AMOUNTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons; 
1. On March 11, 1995, the Board of Housing proposes to 

amend the above~entitled rules. 
2. The proposed amendments will read as follows; (new 

matter underlined, deleted matter interlined) 

"8.111.303 FINANCING PROGRAMS (1) through (2) (e) will 
remain the same. 

(3) No person or family qualifying for a loan under the 
board's single family program may obtain more than one loan ~ 
~under the board's programs t;H'a•Fiaea; fiewever, tthH,·~-a 

seeeftd le&ft m&} be epp~eoed b} the boat?d if the pet?son or 
fltl'ftil} reloeeees ehei~ p~ifteipal residence b) 111ere tha&· .. ~ 
stat~tor} 111iles, es dete~ined b) the sfiertest highwa~ tetlte 
on the eHieiel tlefttaftft highwa} Map in eHeet at that ti111e. 

(4) through (6) will remain the same." 
Auth: 90~6~104. 90~6~106, 90~6-108, MCA; IM£, Sec. 2~ 

6-104, 90-6-106, MCA 

REASON; The board is proposing this amendment to allow 
additional subsequent Board of Housing loans to borrowers 
relocating their principal residence within thirty statutory 
miles of a prior principal residence. 

"8 .111. 305 OUALIFIED LENDING INSTITUTIONS ( 1) through 
(2) (c) will remain the same. 

(d) a certificate of errors and omissions insurance 
coverage in a minimum amount as is required by the program 
documents for each bond issue in which the lending institution 
participates and a fidelity bond of an amount currently 
required by the FHA but not less than S3~. 

(e) through (7) will remain the same.• 
Auth: Sec. 90~6-104, 90-6-106, 90-6·108, MCA; IMP, Sec. 

90-6-104. 90-6·106, MCA 

REASON; The board is proposing this amendment to achieve 
adequate security for performance by approved lenders under 
the board's programs. 
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"~~.liJ....d05 INCOME LIMITS AND LOAN AMOUNTS (1) The 
annual income limits to be eligible for a reverse annuity 
mortgage loan shall not exceed the fellewift!. 

(a) ene pereen heHseheld, $19,588.99, 
(e) twe pereen heHseheld, $13,888.99, 
(e) three persen heHseheld and Hp, $15,588.99. 

two hundred percent (200\l of the poverty leyel oer household 
si?e as set forth by the u.s. Department of Health and Hyman 
Services, changing each year. 

(2) will remain the same.• 
Auth: sec. 90-6-104, 90-6-106. 90-6-507. MCA: IMf, Sec. 

90·6-104, 90·6·106, 90-6-503, MCA 

REASON: The Board is proposing these amendments to achieve 
adequate flexibility to periodically change the maximum dollar 
amount of a loan dependent upon current Federal poverty 
guidelines. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Housing, 2001 11th Avenue, P.O. Box 200528, Helena, 
Montana 59620-0528, to be received no later than 5:00p.m., 
March 9, 1995. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Housing, 2001 11th Avenue, 
P.O. Box 200528, Helena, Montana 59620-0528, to be received no 
later than 5:00p.m., March 9, 1995. 

5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. 

BOARD OF HOUSING 
BOB THOMAS, CHAIRMAN 

BY r;Z'-u?;Yk 
ANNI~ARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

a~, "" vr •. ct, 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 30, 1995. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MON1'ANA 

rn· the matter of the amendment of 
rules 16.20.401 & 16.20.407 
modifying and updating minimum 
requirements for public sewage 
systems. 

To: All Interested Persons 

NOTICE OF PUBLfC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Water Quality) 

1. On March 24, 1995, at s:oo a.m., the board will hold a 
public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is 
interlined) : 

16.20, 4 01 PLANS FOR PUBLIC WATER SUPPLY OR .. WASTEWATER 
~ (1)-(J) Remain the same. 

(4) Before commencing the construction, alteration or 
extension of a public water supply system or wastewater system, 
the applicant shall submit a design report along with the 
necessary plans and specifications for the system to the de
partment or a delegated division of local government for its 
review and written approval. Two sets of plans and specifica
tions are needed for final approval. Approval by the department 
or a delegated division of local government is contingent upon 
construction and operation of the public water supply or 
wastewater system consistent with the approved design report, 
plans, and specifications. Failure of the system to operate 
according to the approved plans and specifications or the 
department's conditions of approval is an alteration that 
requires resubmittal of a design report, plans, and specifi
cations for department approval. 

(a)-(b) Remain the same. 
(c) The design report, plans and specifications for all 

wastewater systems, except non-community sewaqe systems and other 
public subsurface sewage treatment systems, must be prepared and 
designed by a professional engineer in accordan~e with the format 
and criteria set forth in tile Great Lakes-UfJf3er llissis&ipf)i--R~ 
Beard ef State Sanitary Sn<Ji~Ree6!llfftelldeEI---£til~raa--f.ap 
Sewa<Je Werlts, alee ltnewn as the Ten state ~ilflaat'<is-;--l'h'8 

etHt iefl, !'Ill ali shed by the Ileal th Satwat-H>fl--5e~iee-,--I-I'tth-;--f>•--•h· 
Bex 7126, ,\laany, llew Yef'll, bl224 department cir£glar __ 1\'Q.fl::.J~ 
"Montana Department of Health~vironmenta!__§ciences Qesig_l) 
standards for wastewater Facilities," 199~) edition. The design 
report, plans and specifications for a wastewater system must 
also be designed to protect public health and ensure complidnce 
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with the Montana water Quality Act, Title 75, chapter 5, MCA, and 
rules adopted under the act, including ARM Title 16, chapter 20, 
subchapter 7. 

(d)-(g) Remain the same. 
(5)-(11) Remain the same. 
(12) (a) The department hereby adopts and incorporates by 

reference the following publications: 
(i) Remains the same. 
( ii) 'l'fie-G~-eat--biiiEeB Upper Miasieeip('li Rh·er Beard ef State 

fianic~~ifteer-a 1 ReeammeflEied StandarEis far Se'&'a~e \le!'J(s 1 1978 
edit-icen,-a-l~a tAe "'Pen States StandarEie" 1 p!!elisl\ed ey 
tlle-Heal-tfl-·Wueat-i-efl.-SeF¥4ee 1 Ine., p, o, Belf 7283 1 Aleany 1 New 
~~~ department circular WOB-2. 1995 edition, which sets 
forth the requirements for the design and preparation of plans 
and specifications for sewage works. 

(iii)-(v) Remains the same. 
(b) A copy of any of the documents adopted under (a) above 

may be obtained from the water Quality ~ Division, 
Department of Health and Environmental Sciences, Capitol Station, 
Box 200901L Helena, Montana 59620-0901. 
AUTH: 75-G-103, MCA; IMP: 75-6-103, 75-6-112, 75-6-121, MCA 

li . ....<l.Q~_4_QL __ fEES ( 1) Remains the same. 
(2) Fees for review of plans and specifications are based 

on (a)-(f) and (3) below. The total fee for the review of a set 
of plans and specifications is the sum of the fees for the appli
cable parts or sub-parts listed in these citations. Approval 
will not be given until fees calculated under this rule have been 
received by the department. 

(a) Remains the same. 
(b) The fee schedule for designs requ1r1ng review for 

compliance with Reeem .. endeEI Staf!Eiards fer Sewa~e iierks 1 1978 
e4itien department circular WOB-2. 1995 edition, is set forth in 
Schedule II, as follows: 

SCHEDULE II 
Chapte~~Q_~~gineering reports and facility plans. 
~eering reports-iminorl .. ,,,.,,,,,,,,,,,,,,,$ 75 
~Qmprehensive facility plan Cmajor), .. ,,,,,,,,.,,$ 500 
Chapter iHl- sewer eelleetien syate!ft 30 Design of sewers 

< 1320 lineal feet with standard spec ....... $ 50 
< 1320 lineal feet without standard spec ...• $ ~25 
> 1320 lineal feet with standard spec ....... $ 100 
> 1320 lineal feet without standard spec .... $ 275 
sewer extension certified checklist ......... $ 25 

Chapter 3B !Q Sewage pumping station 
100 gpm or less ............................. $ 250 
greater than 100 gpm ............•........... $ 500 

Chapter 5G GO Screening grit removal .•........... $ 500 
Chapter &G IQ settling ...............•........... $ 400 
Chapter +O so Sludge handling .................... $ 800 
Chapter 80 2Q Biological treatment ............... $1200 

!J.Qn-_<!§!!:.<!.l:c§Q.treatmen_t_ ponds ................. $ 400 
aer<lt~_r!__t.rgatm!ill!:__ ponds ..................... $ 700 
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Chapter~ lQQ Disinfection ...................... $ 250 
Chal'ter lGG-Wae~el"--Rea-tR>eftt-- pends- -f-laq<><>fl{;t 

ftefl-aef'atea, ..•.•. , ... , .... ·n,--,~m--.-, . ·~--.-~,-~Hoo 
a-erated.,, .. ,,, ... --.-.-7~~ ,.,.,-,-~-• ..-•.. ,-,-.--.-,-;·n~·-'fOO 

ApJ;Jendice~.._c & D (per __ design.L~~~~-', -'--'-~-~~-' ,_$____1__2_Q 

(c)-(f) Remain the same. 
(3)-(5) Remain the same. 

AUTH: 75-6-108, MCA; IMP: 75-6-108, MCA 

J. The board is proposing these amendments to the rules in 
order to implement and update various requirements tor public 
sewage systems authorized through rulemaking required under 75-6-
108, MCA. The update is accomplished by adoption of a new 
Department Circular, WQB-2. This circular replaces the 1978 Ten 
states Standards. The update is necessary in order to most 
adequately protect public health by incorporating the most up-to
date engineerinq standards for sewaqe systems and to address 
problems peculiar to Montana. A review fee is also proposed for 
plans and specifications associated with enq i neer i ng reports 
developed for public sewage systems commensurate with the use of 
department resources in conducting the review. Finally, a $350 
fee is specified for review of plans and specifications for 
public sewage system components identified in appendices to 
Circular WQB-2. These additions at-e necessary to provide the 
department full reimbursement for its costs ot reviewing public 
sewage systems as required by 75-6-108, MCA. 

4. A copy of Circular WQB-2 may be obtained by contacting 
the Water Quality Division, Montana Department ot Health an<l 
Environmental Sciences, Cogswell Buildinq, P.O. Box 200901, 
Helena, MT 59620-0901 [ (406)444-2406]. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either ora 11 y or in 
writing, at the hearing. Written data, views, or arquments may 
also be submitted to Yolanda Fitzsimmons, Department of Health 
and Environmental Sciences, Cogswell Building, P.O. Box 200901, 
Helena, Montana 59620-0901, no later than the close of hearing on 
March 24, 1995. 

6. Will Hutchison has been designated to preside over and 
conduct the hearing. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD Ot' l!EALTH AND 
ENVIHONME~1'~L _ :~91'!,~7~ 

byifi;~Z-;14-r/d z_U!D_' , ......... . 
'H BERT J ,/RO!lJirsON, Director 

Certified to the Secretary of State .di!!luary _ ~ Q, 1 <)~2- _. 

Attorney 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF TilE STATE OF MONTANA 

In the matter of the adoption of 
new rule I adding T classification 
to surface water quality standards 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION 

OF NEW RULE I 

(Water Quality) 

1. on March 24, 1995, at 8:30a.m., the board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the adoption of the 
above-captioned rule. 

2. The new rule appears as follows: 

RU!&_l~_T_~LASSIFICATIO.t! (1) The goal of the state of 
Montana is to have these waters fully support the following 
uses: drinking, culinary, and food processing purposes after 
conventional treatment; bathing, swimming, and recreation; 
growth and propagation of fishes and associated aquatic life, 
waterfowl, and furbearers; and agricultural and industrial 
water supply. The board may on its own, upon recommendation of 
the department, or upon a petition for rulemaking submitted by 
a person, place waters in this classification in those instanc
es whet·e the water body or segment is clearly not supporting 
its des iqnated uses and available evidence indicates that the 
water quality .limiting factors cannot be corrected within 4 
years through the imposition of conditions or limitations in 
discharge permits. 

(2) Before temporary water quality standards are estab
lished for a particular water body or segment, a support docu
ment and implementation plan must be prepared by the department 
or petitioner, as applicable, for use by the board in determin
ing whether to adopt a proposed temporary water quality stan
dard. 

(J) If a person petitions for rulemaking, the petition 
must specifically describe the affected state water, the exist
ing ambient water quality for the parameter or parameters at 
issue, the water quality standard or standards affected, and 
the temporary modifications sought. Within 180 days after the 
board grants a petition to initiate rulemaking, the petitioner 
shall prepare and submit to the board and department a proposed 
support document and implementation plan that sets forth: 

(a) information demonstrating that the water body or 
segment was originally misclassified, as required by 75-5-302, 
MCA; 

(b) the water quality limiting factors affecting the 
water body or segment; 

(c) the existing beneficial uses and the beneficial uses 
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deemed attainable in the absence of water qua 1 i ty 1 imi t ing 
factors; 

(d) an implementation plan to eliminate the 
limiting factors to the extent deemed achievable; 

(e) a schedule for implementing the plan 
that the water quality standards are met as soon 
practicable. 

water quality 
and 
that ensures 

as reasonably 

(4) Upon the board's adoption of a temporary water quali
ty standard, the department will ensure that conditions and 
limitations designed to achieve compliance with the plan are 
established in appropriate discharge permits. 

(5) In no event may placing waters in this classification 
result in adverse impacts to existing beneficial uses or may 
waters be in this classification for a period longer than 20 
years. 

(6) The board shall review waters in this classification 
at least every 3 years at a public hearing where notice and an 
opportunity for comment have been provided. 'rhe board may 
reclassify any waters in this classification based on informa
tion submitted at the time of its review. 

(7) The board shall remove waters from this classifica
tion if: 

(a) values for the factors limiting attainment of the 
goals of this classification improve to conditions equal to or 
better than the original water quality standard for the water; 
or 

(b) the plan in support of the T classification is not 
being adequately implemented. 

(8) If the state water is removed from this classifica
tion because the plan is not being adequately implemented, a 
person may re-request a T classification by submitting a peti
tion for rulemaking and a plan that meets the requirements of 
(3) above. However, the board may not so reclassify a state 
water for a period that would extend the T classification 
beyond 20 years from the date of the board's adoption of the 
initial reclassification for the state water. 

(9) No person may violate the following specific water 
quality standards for waters classified T: 

(a) During periods when the daily maximum water tempera
ture is greater than 60°F, the geometric mean number of organ
isms in the fecal coliform group must not exceed 200 per 100 
milliliters, nor are 10\ of the total samples during any 30-day 
period to exceed 400 fecal coliforms per 100 milliliters. 

(b) Dissolved oxygen concentration must not be reduced 
below 3.0 milligrams per liter. 

(c) Hydrogen ion concentration must be maintained within 
the range of 6.5 to 9.5. 

(d) No increase from naturally occurring turbidity is al
lowed which will or is likely to create a nuisance or render 
the waters harmful, detrimental, or injurious to public health, 
recreation, safety, welfare, livestock, wild animals, birds, 
fish, or other wildlife. 

(e) No increase from naturally occurring temperature is 
allowed which will or is likely to create a nuisance or, rendet 
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the waters harmful, detrimental, or injurious to public health, 
recreation, safety, welfare, livestock, wild animals, birds, 
fish, or other wildlife. 

(f) No increases above naturally occurring concentrations 
of sediment and settleable solids, oils, or floating solids are 
allowed which will or are likely to create a nuisance or render 
the waters harmful, detrimental, or injurious to public health, 
recreation, safety, welfare, livestock, wild animals, birds, 
fish, or other wildlife. 

(g) No increase from naturally occurring true color is 
allowed which will or is likely to create a nuisance or render 
the waters harmful, detrimental, or injurious to public health, 
recreation, safety, welfare, livestock, wild animals, birds, 
fish, or other wildlife. 

(h) (i) No discharges of toxic, carcinogenic, or harmful 
parameters may commence or continue which lower or are likely 
to lower the overall water quality of these waters. 

( ii) Beneficia 1 uses are considered supported when the 
concentrations of toxic, carcinogenic, or harmful parameters in 
these waters do not exceed the applicable standards specified 
in department circular WQB-7 when stream flows equal or exceed 
the flows specified in ARM 16.20.631(4) or, alternatively, for 
aquatic life when site-specific criteria are developed using 
the procedures given in the Water Quality Standards Handbook 
(US EPA, Dec. 1994), and provided that other routes of exposure 
to toxic parameters by aquatic life are addressed. The crite
ria so developed shall be used as water quality standards for 
the affected waters and as the basis for permit limits instead 
of the applicable standards in department circular WQB-7. 

(10) The board hereby adopts and incorporates by refer
ence the following: 

(a) Department circular WQB-7, entitled "Montana Numeric 
Water Quality standards" (1994 edition), which establishes 
standards for toxic, carcinogenic, bioconcentrating, and harm
ful parameters in water; and 

(b) The Water Quality standards Handbook (US EPA, Dec. 
1994). 

(c) Copies of this material are available at the Water 
Quality Division, Department of Health and Environmental Scien
ces, Cogswell Building, PO Box 200901, Helena, MT 59620-0901. 
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA 

3. The board is proposing the adoption of the rule in 
order to provide a classification of waters designed to require 
the improvement~ of impacted waters that are not supporting 
their designated uses. This rule is being proposed in response 
to a petition for a rulemaking submitted by Crown Butte Mines, 
Inc. The rule is necessary to provide a classification in 
which improvements in water quality may be achieved by the 
imposition of permit conditions and limitations designed to 
achieve those improvements. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed adoption, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
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also be submitted to Yolanda Fitzsimmons, Department of Health 
and Environmental Sciences, Cogswell Building, PO Box 200901, 
Helena, MT 59620-0901, no later than March 24, 1995. 

5. Will Hutchison has been designated to preside over 
and conduct the hearing. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEAL1'11 AND 
ENVIRONMENTAL SCIENCES 

///. ) ~/ 
by ~~;;;;~ ?itB~1IT J.~cm, Director 

Certified to the Secretary of State Janu~~~~· 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.14.540 amending financial ) 
assurance requirements for class II) 
landfills. ) 

) 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

(Solid Waste) 

1. On March 13, 1995, the department proposes to 
amend ARM 16.14.540 concerning financial assurance requirements 
for Class II landfills. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
inter! ined): 

li. 14. 54 0 FINANCIAL ASSURANCE REQUIREMENTS FOR CLASS II 
LANDFILLS (1) (a) Remains the same. 

(b) The requirements of this rule are effective April 9, 
1.2..2_2 ~ elfee13t fer "mite meetii'IEJ the reE!Hiremel'lte ef ARM 
H'" ~{ Hd--,-wh-i<:ffl 111ust eol!lj3ly ey Oetober 9 1 1995. 

(2)-(4) Remain the same. 
(5) The mechanisms used to demonstrate financial assurance 

under this rule must ensure that the funds necessary to meet the 
costs of closure, post-closure care, and corrective action for 
known releases wi 11 be available whenever they are needed. 
owners and operators must choose from the options specified in 
(a) - (g) be 1 ow. 

(a)-(b) Remain the same. 
(c) (i) An owner or operator may satisfy the requirements of 

this section by obtaining an irrevocable standby letter of credit 
which conforms to the requirements of this paragraph. The letter 
of credit must be effective before the initial receipt of waste 
or before the effective date of this section, (April 9, 199t) 1 
whichever is later, in the case of closure and post-closure care, 
or no later than 120 days after the corrective action remedy has 
been selected in accordance with the requirements of ARM 
16.14.708. The owner or operator must supply the department with 
a copy of the letter of credit and place a copy of the letter of 
credit in the operating record. The issuing institution must be 
an entity which has the authority to issue letters of credit and 
whose letter-of-credit operations are regulated and examined by 
a federal or state agency. 

(ii)-(iv) Remain the same. 
(d)-(h) Remain the same. 

1\UTH: 75-10-204, MCA; IMP: 75-10-204, MCA 
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3. The department is proposing these amendments to the 
rule in order to conform to the proposed delay in implementation 
of the equivalent federal rule on financial assurance. The rule 
was originally written to meet federal requirements concerning 
landfill financial assurances, but EPA has subsequently decided 
to delay implementation ot the federal rules on the subject while 
it considers revising them. If the department did not amend ARM 
16.14.540 as proposed, Class II landfills would be forced to 
meet, by April 9, 1995, requirements that may thereafter be 
changed, thereby unnecessarily burdening them. The amendment is 
necessary to prevent that eventuality. 

4. Interested persons may submit their written data, 
views, or arguments concerning this amendment to Frank P. 
crowley, Department of Health and Environmental Sciences, cogs
well Building, PO Box 200901, Helena, M'r 59620-0901, no later 
than March 10, 1995. 

5. If a party who is directly affected by the proposed 
amendments wishes to express his data, views, and arguments ora 1-
ly or in writing at a public hearing, he must. make written 
request for a hearing and submit this request along with any 
written comments he has to Frank P. Crowley, Department of Health 
and Environmental Sciences, Cogswell Building, PO Box 200901, 
Helena, MT 59620-0901, no later than March 10, 199~. 

6. If the department receives requests for a public 
hearing on the proposed amendments, from 
either 10\ or 25, whichever is less, of the persons who atce 
directly affected by the proposed amendments; t rom the Ad
ministrative Code Committee of the legislature; from a govern
mental subdivision or agency; or from an association having not 
fewer than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hear·ing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be three 
(3), based on the number of licensed landfills in Montana. 

certified to the Secretary of State ~January 30,_1~~5 ___ . 

Reviewed by: ~ 

~dr, DHES Attorney 

MAR Notice No. 16-2-491 3-2/Y/9'' 



-177-

BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules related to 
requirements for employers 
that self~insure for workers• 
compensation purposes 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF ARM 
24.29.702A; 24.29.7028; 
24.29.702C; 24.29.702Dr 
24.29.702E; 24.29.702F; AND 
24.29.702J 

1. On March 3, 1995, at 10:00 a.m., a public hearing will 
be held in the first floor conference room at the Walt Sullivan 
Building (Dept. of Labor Building), 1327 Lockey Street, Helena, 
Montana, to consider the amendment of rules related to employers 
that self-insure for workers' compensation purposes. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the Department by not later than 5:00p.m., 
February 27, 1995, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box 8011, 
Helena, MT 59604-BOll; telephone (406) 444--6531; TDD 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

2. The Department of Labor and Industry proposes to amend 
the rules as follows: (new matter underlined, deleted matter 
interlined) 

24.29,702A SOLVENCY AND ABILITY TO PAY (1) Proof of 
solvency and financial ability to pay compensation, benefits and 
liabilities is required. Employers or groups of employers 
e 1 ect ing to be self- insured ~ §.lliU.l. demonstrate financial 
staeility ability to pay compensation. benefits and all 
liabilities which are likely to be incurred under the workers' 
Compensation and Occupational Disease Acts by providing audited 
financial statements, evidence of excess insurance. and a 
security deposit (if required), that upon analysis indicate§ 
sufficient security, as determined by the ai..-isien departm~&. 
if that decision is concurred in by the Montana self-insyrers 
gyaranty fund, to protect the interests of injured workers. 

Q.1. 'Fhese skall eol'lsist of aRalysie of HaaReial 
CoHaitioas, eurreat aaa kistorieal, iaeluaiag, but net liMited 
to, tke folloniHg faeters The department will analyze the 
financial information provided by the employer or groyp of 
emgloyers. The analysis will include review and consideration 
of financial ratios related to the financial soundness of the 
employer or group of employers. The ratios reviewed typically 
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but are not necessarily limited to: 
quick ratio7 1. 
current ratio,l. 
current liabilities to net worth7 1. 
current liabilities to inventory7 1. 
total liabilities to net worth7 1. 
fixed assets to net worth7 1. 
collection period7 1. 
inventory turnover7 1. 
assets to sales7 1. 
sales to net working capital7 1. 
accounts payable to sales7 1. 
return on sales7 1. 
return on assets7 1. 
return on net worth7 1. 
contingent liabilities7 1. 
comparison to industry standards,~ 
income from ongoing operations and corporate bond 

ill 8n individual employer electing to self-insure that 
does not have audited statements prepared as a normal business 
practice may substitute reviewed financial statements for 
audited financial statements if the employer furnishes an 
increased security deposit. 

lil Only an employer or group of employers meeting 
financial standards acceptable to the ai'.·isien department' if 
that decision is concurred in by the Montana self-insurers 
guaranty fund. efta±+ maY be granted permission to be bound as a 
plan no. 1 self-insurer. 
AUTH: 39~71-203 MCA 
IMP: 39-71-403 and 39-71-2101 to 39-71-2109 MCA 

24.29.7028 WftEN SECURITY REQUIRED (1) Security must be 
deposited with the si~isien department by the employer or group 
of employers on order of the sh ieies department, if the!; 
decision is concurred in by the Montana self-insurers gyaranty 
~ under anY-Qi the following conditions: 

(a) B, e~y eH~ple) e:E e:E !f~Biip sf eH~plsyers ~~tttst sepesie 
seeli:EiE) .,ith the aepa:Etllleftt. The Eiepssit. l:'SEflii:Eellleftt lllilt} ee 
·,;aivea iR 'n'hele er is pare by the Iii ;is iss fer iruii ··iEi~tal 
e111ple~ere er !JCBiiflS sf e!Rple)'e~s enl)' whe prerise s~tbetasthe 
e o<iaenee tfiat the flill a~~tsttst ef the Eiepeeit is net neeEieEi. 
This e·.•iaesee shall esneiaer eriteria fer selvene} aaa aeilito)' 
te f'ay as set fef'th in A.'~~• i!Li!9.7Q;;!A, 
~ The employer or group of employers no longer has the 

solvency or ability to pay compensation, benefits, and 
liabilities as determined under standards applied in ARM 
24.29.702A. 

(e)2) The employer or group of employers does not have 
sufficient securities on deposit with the sioisien department 
under section 39-71-2107, MCA, to meet current liabilities, in 
addition to all other liabilities . 

. 1£1 The employer is substituting reviewed financial 
statements for audited financial statements. 
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l2l The deposit requirement may be waived in whole or in 
part by the department, if that decision is concurred in by the 
Montana self-insurers guaranty fund. only for those individual 
employers or groups of employers that provide clear and 
convincing evidence that the full amount of the deposit is not 
needed in order to provide reasonable protection and guaranty of 
the pavment of outstanding liabilities. The evidence must 
address the criteria for solvency and ability to pay set forth 
in ARM 24.29.702A. 
AUTH: 39-71-203 MCA 
IMP: 39-71-403, 39-71-2105, 39-71-2106 and 39-71-2107 MCA 

24.29.702C 6UftBT¥ BONP SECURITY DEPOSIT- AMOUNTS REQUIRED 
(1) When security is required under ARM 24.29.7028, the 

ai~ieieft will ~e~Ni~e that SNeh security must be deposited +H 
the felle•tin!!J BIIISNnts, 

{a) l:JaaeP A.~! i!4.i!9.79i!B(1) (a), the ameNHt shall ee the 
!!JPeate~ ef. $1159, 999 e~ aft a, e~a!Je ef the .. e~lee~e' eeflll"eneatieH 
liaeilitiee ifte~rree B) the empleye~ iH !4entaHa fe~ the past 3 
ealenda!!' yea~e. 

(e) l:JHee~ Alll'! i!4.i!9.79i!B(l) (e), the BRIS~jftt shall ee 
e~ai 1aleRt te the e~lB) e!!'' e e~ grsttp sf em13ls} ere' tetal 
we!!'lte~e· eempeHeatief't ana eeeljf"Btienal disease liaeilitiee. 

(e) l:JHde~ Am! i!4.i!9.7Qi!B(l) (e), the amettnt ekall ee in an 
amount which, in the ei~ieiefl'B judgment of the department, if 
that decision is concurred in by the Montana self- insurers 
guaranty fund, provides reasonable protection and guaranty of 
the payment of outstanding liabilities. 

Jll In the absence of clear and convincing evidence 
indicating that tbe amount of the deposit should be more or less 
than the amount provided by 39-71-2106(1! (a), MCA. the amount of 
security required is the amount provided by 39-71-2106(1) (a), 
M!dL. 
AUTH: 
IMP: 

39-71-203 MCA 
39-71-403, 39-71-2106 and 39-71-2107 MCA 

24.29.7020 SQREIY BONPS--CRIIERIA (1) Suret) eeaaa a~e 
Pe~aiPee ljftder MM i!t.i!9.19iiH?(1) (a) ana (e) aaooe. When a 
surety bond is Pell£li!!'ed offered aa a security deposit, the 
following criteria ~ apply: 

(a) The dh·ieioa department shall accept a surety bond 
only from companies certified by the United States Department of 
Treasury as "Companies Holding Certificates of Authority aa 
Acceptable Sureties on Federal Bonds and as Acceptable 
Reinsuring CompaniesT~" ae p1i8liehea iH the meet l"eeeHt Fede~al 
Regiete~, •,ohieh is f"YSliehea aaa~ally e•.·e~} Jul) 1, espies a~e 
A list of companies so qualified is available from the ei~isieH 
ot We~lte~e· Cemf"eneaties, 5 Seutk hast CfiaHee Guleh, HeleHa, 
t4eatana, 59691 department of labor and industry, employment 
relations division, P.O. Box 8011. Helena. Montana, 59604-8011, 
and the Superintendent of Documents, United States Government 
Printing Office, Washington, D.C., 20402. Surety must specify 
agreement to provide a claims guarantee payment bond. 

(b) A bond replaced with another surety bond must be in 
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identical form, be of the same coverage amount and contain 
inclusive dates of surety coverage. The divioioa department 
must be advised immediately of such a change. 

(c) Surety bonds ~ !!ll.m1. name the Montana divioioa of 
worlte-rs' es111peasatiea department of labor and industry as 
obligee and be held by the di.ioioa department. Upon 
discontinuance of self-insured status for any reason, the 
dh·isioa deoartment shall hold surety bonds of that employer as 
reserves for all outstanding workers' compensation liabilities. 
The divioiea department shall retain surety bonds until it is 
satisfied that all liabilities have been met or are properly 
reserved. In the event liabilities have not been met, the 
divisioa department shall disburse the proceeds of such surety 
bonds to the maximum extent possible to workers' compensation 
claimants and providers. 

(d) The bond must include a statement that the bonding 
company is required to give ~ -t30+ days notice of its 
intent to terminate future liability to both the principal and 
the dh·ioien department. However, the bonding company shall 
not be relieved of liability for injuries occurring prior to the 
date of termination. 

(e) A surety bond ahaH !!!ill!.t be issued on the form 
prescribed by the Ei:i:vision department as set fez-th in appeaEliK 
A. 

(2) 11/ien t/ie divioioa deterlftiHes aa €111(3lO}e£ oz- !'JFOtip has 
loot its eoheae} oz- ability to t3ay tlrtde:rc h'111 24. il9. 7Gi!B (1) (e), 
oz- tl>e e111pleyez- l>ae p't'o~·iaed e~o~estaathe e•,iael'lee tl>at it ~'las 
atteltlpted aad has eeel'l \il'laele to oetail'l a StU."cty BOAS, afl 
elllplo}er ltla} deposit aH} otkez- eeOtlf'it} Eleoez-ieed ifl oeetiaa 39 
71 2196(3), PICA, wit!> tl>e dioiaioa'o pFiof' appz-o•,•al. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-403, 39-71-2106 and 39-71-2107 MCA 

24.29.702E EXCESS INSURANCE (1) Specific excess and 
aggregate excess insurance shall ee ~ required of all employers 
and groups of employers electing coverage under plan no. 1 as a 
proof of financial ability to pay compensation benefits and 
other liabilities. Aggregate excess insurance will be required 
of all employers or groups of employers but may be waived by the 
divisiea department, if that decision is concurred in by the 
Montana self-insurers guaranty fund. fez- iflditidt~al e111ployers 
whe !"'f'Ooide eueetaati¥e if there is clear and convincing 
evidence that the policy is not needed. This evidence efta1.l. 
eoaeide~ must take into account diversification of risk, type of 
industry, financial resources, self- insured retention levels, 
policy limits of the specific excess policy, safety program, 
loss experience and other appropriate factors as determined 
relevant by the di·~ieioa department. The contract or pol icy of 
specific excess insurance and aggregate excess insurance efta1.l. 
must comply with all of the following: 

(a) It is issued by a carrier licensed in the United 
Slates with a Best's Rating of A+, A, or B+. Excess coverage 
issued by a carrier not rated by Best's will be considered for 
approval in the discretion of the divisioA department, if that 
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decision is concurred in by the Montana self~insurers guaranty 
iJml!. 

(b) It is not cancelable or nonrenewable unless written 
notice by registered or certified mail is given to the other 
party to the policy and to the Eii'oisiefl department not less than 
~ +30+- days before termination by the party desiring to 
cancel or not renew the policy. 

(c) Any contract or policy containing a commutation clause 
efta±± ~ provide that any commutation effected thereunder 
efta±± !!l1!§.k not relieve the underwriter or underwriters of 
further liability in respect to claims and expenses unknown at 
the time of such commutation or in regard to any claim 
apparently closed at the time of initial commutation which is 
subsequently reopened by or through a competent authority. If 
the underwriter proposes to settle a liability for future 
payments payable as compensation for accidents or occupational 
diseases occurring during the term of the policy by the payment 
of a lump sum to the employer or group of employers to be fixed 
as provided in the commutation clause of the policy, then not 
less than ~ +3ot- days prior notice to such commutation 
efta±± ~ be given by the underwriter(s) or its (their) agent 
by registered or certified mail to the divisiofl department. If 
any commutation is effected, the eHvisien department shall have 
the right to direct such sum be placed in trust for the benefit 
of the injured employee(s) entitled to such future payments of 
compensation. 

(d) If an employer or group of employers becomes insolvent 
and is unable to make benefit payments, the excess carrier shall 
make such payments to claimants as would have been made by the 
excess carrier to the employer, after it has been determined the 
retention level has been reached on the excess contract, as 
directed by the Eiivisiefl department. 

(e) All of the following efta±± ~ be applied toward the 
reaching of retention level in the excess insurance contract: 

(i) payments made by the employer or group of employers; 
(ii) payments due and owing to claimant by the employer or 

group of employers; and 
(iii) payments made on behalf of the employer or group of 

employers ey 1xQm any sHrety sefid Hflder a sefid security required 
by the aivisiefl department sr aefifled iH .~~~ ~4.~9.79~C. 

(f) Copies of the certificates and policies of the 
specific excess insurance and aggregate excess insurance ~ 
!!!l.l§.t. be filed with the di•;isiefl department for a determination 
that such policy fully complies with the provisions of the 
Workers' Compensation and Occupational Disease Acts and these 
rules. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39~71-403, 39-71-2101, 39-71-2102 and 39-71-2103 MCA 

24.29,702f INITIAL ELECTION--INDIVIDUAL EMPLOYERS 
individual employer initially electing to be bound as 
insurer must provide the following: 

(a) a completed application on forms provided 
divisisfl department; 

(1) An 
a self-

by the 

3-2/9/95 MAR Notice No. 24-29-65 



-182-

(b) audited financial statements for the last £we -t2-l
years, or, an employer that does not have audited statements 
prepared as a normal business practice. may substitute reyiew~d 
financial statements if the employer furnishes an increa{;led 
security depo[;lit; 

(c) proof that it has been in business for a period of not 
less than ~ -tS-l- years; however, 

(i) an employer in business less than ~ -ts+- years may 
be considered if its liability is guaranteed by a parent 
corporation which has been in business for a period of not less 
than ~ -ts+- years; 

(ii) an employer whose liability is guaranteed by a parent 
corporation must provide a corporate resolution and an agreement 
of assumption and guarantee of workers' compensation liabilities 
on forms prescribed by the aioisiett department ae eet ferth itt 
appettdieee B attd e.L 

(d) evidence that it has obtained an insurance policy of 
specific excess and aggregate excess insurance with policy 
limits, nature of coverage and retention amounts acceptable to 
the dh-ieiott department, if that decision is concurred jn by the 
Montana self-insurers guaranty fund, as required in ARM 
24.29.702E. BHeeee ittsurattee MUSE be Matta~ea ey a thiiS part} 
adMittistrater. Evidence must include the administrator's 
approved specific and aggregate self insured retention and 
maximum policy limits; 

(e) through (h) Remain the same. 
(i) a suz·et; eetta security, in an amount as required in 

ARM 24.29.702C; 
(il Remains the same. 
(k) evidence that internal policies and procedures are 

satisfactory to administer a self-insured program~ ~ 
lll for a private employer applicant. proof of meffibersbip 

in the Montana self-insurers guaranty fund. 
AUTH: 39-71-203 MCA 
IMP: 39-71-403, 39-71-2101, 39-71-2102, and 39-71-2103 MCA 

24.22. 702J RENEWAL-- INDIVIDUAL EMPLOYERS ( 1) An 
individual employer renewing an election to be bound as a self
insurer under plan no. 1 must provide the following: 

(a) Remains the same. 
(b) its latest year's audited financial statement, or, an 

employer that does not have audited statements prepared as a 
normal business practice. may substitute reviewed financial 
statements if the employer furnishes an increased security 
deposit; 

(c) and (d) Remain the same. 
(e) an employer whose liability is guaranteed by a parent 

corporation must provide a corporate resolution and an agreement 
of assumption and guarantee of workers' compensation liabilities 
on forms prescribed by the ai.isieH department as set fo~t~ itt 
a13penaiees B atte e; 

(f) a loss run and summary for the preceding year and, on 
forms provided !Jy the ei, isieR department, its number of open 
claims, the amounts paid to date on open claims and its 
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estimated compensation and medical liabilities; 
(g) a statement indicating whether or not estimated 

compensation and medical liabilities are included in the 
employer's balance sheet~~ 

lbl for a private employer. proof of continuing membership 
in the Montana self-insurers guaranty fund, 
AUT~: '39~71-203 MCA IMP: 39-71-403, and 39-71-2104 MCA 

~: There is reasonable necessity to amend these rules 
because there has been a request for the substantive amendments 
by certain Montana employers who would otherwise qualify as 
self-insurers, but do not, as a part of their regular business 
operations, have audited financial statements prepared. The 
request has been joined by the Montana Self-Insurers Association 
and the Montana Self-Insurers Guaranty Fund. There is 
reasonable necessity for the technical changes in the rules to 
update terminology, reflect the role of the Montana Self
Insurers Guaranty Fund that was added as part of Ch. 150, L. of 
1993, and update the citation of implementing authority. 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Dennis Zeiler, Bureau Chief 
Workers• Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 6011 
Helena, Montana 59604-6011 

and must be received by no later than 5:00p.m., March 10, 1995. 

4. The Department proposes to make these amendments 
effective May 1, 1995. The Department reserves the right to 
adopt only portions of these proposed amendments, or to adopt 
some or all of the amendments at a later date. 

5. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

V:,,YJ2 ,4 .1 c#tt 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By: :±>a,,:,{) A- Au;#= 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: January 30, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON 
amendment and repeal of rules ) PROPOSED AMENDMENT OF 
related to occupational safety) ARM 24.30.102 AND PROPOSED 
and health standards for ) REPEAL OF ARM 24.30.103 
public sector employment ) 

TO ALL INTERESTED PERSONS: 

1. On March 10, 1995, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services building (north entrance), 111 North Sanders, Helena, 
Montana, to consider the amendment of ARM 24.30.102, related to 
safety and health rules applicable to public sector employment, 
the repeal of ARM 24.30.103, regarding the same topics, and to 
generally incorporate by reference the current version of 
federal health and safety regulations in ARM 24.30.102. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the Department by not later than 5:00 p.m., 
March 6, 1995, to advise us of the nature of the accommodation 
that you need. Please contact the Employment Relations Divi
sion, Safety Bureau, Attn: Mr. Dave Folsom, P.O. Box 1728, 
Helena, MT 59624-1728; telephone (406) 444-6418; TDD 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Mr. Folsom. 

2. The Department of Labor and Industry proposes to amend 
the rule as follows: (new matter underlined, deleted matter 
interlined) 

24.30.102 OCCUPATIONAL SAFETY AND HEALTH CODE FOR GBt!B!l,N, 
INQUG'fR¥ PYBL1C SECTOR EMPLOYMENT ( 1 l 1919. 1 P~:~rvese aaa 
~ Sectlon 50-71-311 MCA, of the Montana Safety Act 
provides that the department of labor and industry~may adopt, 
amend, repeal and enforce rules for the prevention of accidents 
to be known as "safety codes" in every employment and place of 
employment, including the repair and maintenance of such places 
of employment to render them safe. The federal Occupational 
Safety and Health Act of 1970 does not include safety standards 
coverage for employees of this state or political subdivisions 
of this state. 'fheiefe't'e, iit is the intent of these 't'~:tles 
aaovl:ea ia sttaseetioa (3) aelew uaaer the Pfefltaaa Gafel:y Act 
this rule that public sector employees of this state and 
political subdivisions of this state shall be protected to the 
greatest extent possible by the same safety standards for 
employments covered by the federal Occupational safety and 
Health Act of 1970. The department is therefore adopting by 
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reference certain occupational safety and health standards, 
adopted by the United States Secretary of Labor under the 
Occupational Safety and Health Act of 1970 •il'liefi are feHHe iH 
tfie feeeral re~ister as iaeieatee sele~.. UHeer seetieH ~ 4 397 
MGA, tfie separtMeftt eeaseftts te tfie eMiseieH frem pHslieatieA iH 
the eetie er re~ister the !'Hles aeeptee eels· .. · seeattee tThe 
department has determined, with the assent of the secretary of 
state, that publication of the rules would be unduly cumbersome 
and expensive. Copies of the ¥Re rules iH priHtea term adopted 
by reference are available and eep+ee may be obtained at cost 
from the Montana Department of Labor and Industry, P. 0. Box 
1728, Helena, Montana 59624, or the Superintendent of Documents, 
United States Government Printing Office, 941 North Capitol 
Street, Washington, D.C. 20401. 

(2) 1919.~ eefiHitieae. As used in the rule§ adopted Qx 
r~ference in subsection (3) below, unless the context clearly 
requires otherwise. the following definitions apply: 

(a) "Act" means the Montana Safety Act (sections 50~71-101 
through 50-71-334 MCA). 

(b) "Assistant secretary of labor" or "secretary" means 
the commissioner of the Montana department of labor and 
industry. 

(c) "Employee" or "public sector employe~" means every 
person in this state, including a contractor other than an 
independent contractor, who is in the service of aft a public 
~ employer, as defined a8eYe below, under any appointment 
or contract of hire, expressed or implied, oral or written. 

(d) "Employer" or "public sector employer" means this 
state and each county, city and county, city school district, 
irrigation district, all other districts established by law and 
all public corporations and quasi public corporations and public 
agencies therein who have any person in service under any 
appointment or contract of hire, expressed or implied, oral or 
written. 

(3) 1919.3 Aseptiea e·t refe!'eHee. The department of 
labor and industry hereby adopts ttftder seetieH 59 71 311 MCA, a 
safety code for every place of employment conducted by aft g_ 
public sector employer ae defifteti ift sHsseetieH I~) ase~e. This 
safety code is aseptes ~ by reference ~ the following 
occupational safety and health standards found in the Code of 
Federal Regulations, Title ~9 1 Part 1919, as of JHly 1, 1999, 
afta Feae!'al Re~iete!' ¥el ss, Ne. 151, puslisfiea MeRElay, AHgHet 
6, 1999 1 pp 3~915 H9i19, te~etfier •··ith all safety staHI'I<>ras 
aaepted tfiereift 1 ae ase~tes 8y the YRitea States seeretary of 
laser pHreeaRt to fiis aetherit} HReer eeetieH 6 et tfie teaeral 
oeettpaHeAal Safety afta llealtfi Aet ef 1970 as of July 1. 1994: 

lal Title 29. Part 1910; 
lQl the provisions of 29 CFR 1910.146 appendix c. example 

1. part A. as mandatory provisions that are applicable to all 
confined spaces; and 

l£l Title 29. Part 1926. 
iil All sections adopted ahe¥e by reference are binding on 

every public sector employer as eetiRea in euhseetien (il) abe.e 
even though the sect ions are not separate] y printed .in a 

3-2/9/95 MAR Notice No. 24-30-63 



-186-

separate state pamphlet and even though they are omitted from 
publication in the Montana Administrative Register and the 
Administrative Rules of Montana. The safety standards adopted 
above and printed in the Code of Federal Regulations, Title 29-,
Pat't 1910, as of July 1, ~ 1222. al'la Feaet'al Re~iotel' \'el 55, 
No. 151, puhliofiea lleHEia), Att"JUEII: 6, 1990, pp 32015 32929, 
to~ethel' witfi all oa:fet} etal'laat"ao aao!'tea tfiel'eil'l, are 
considered under this rule as the printed form of the safety 
code adopted under this subsection, and shall be used by the 
department and all public sector employers, employees, and other 
persons when referring to the provisions of the safety code 
adopted under this subsection. All the provisions, remedies, 
and penalties found in the Montana Safety Act (sections 50-71-
101 through 50-71-334 MCA) apply to the administration of the 
provisions of the safety code adopted ift this aubaeetieft by this 
rule. 

{ 4-.2_) 19HJ. 4 !lu!Moet'il'I"J. For convenience, the federal number 
of a particular section found in the code of federal t'e"Jiol:et' 
regulations shall be used when referring to a section in the 
safety code adopted in subsection (3) above. The federal number 
shall be preceded by the term (SJl.). Thus, when section 1910.27 
of the Code of F~ederal t'egiotet' Regulations pertaining to fixed 
ladders is to be t·eferred to or cited, the correct cite would be 
"subsection (S6) 1910.27 of section 24.30.102 ARM" or "ARM 
24.30.102 (6) 1-910.27". 
AUTH; Sec. 50-71-311 MCA 
IMP; Sec. 50-71-311 ang 50-71-312 MCA 

REASON; The proposed amendments to this rule are reasonably 
necessary to incorporate by reference the current federal rules 
promulgated by the Occupational Health and safety Administration 
(OSHA). The rules were last updated in 1991, incorporating the 
1990 version of certain OSHA rules. The proposed amendments are 
also reasonably necessary to add the portion of the OSHA rules 
related to construction, because the Department has proposed 
repealing ARM 24. 30.103, which had incorporated those 
requirements. Additional amendments are reasonably necessary to 
improve the readability of the rule, clarify the scope of the 
rule • s applicability, correct technical errors, and make the 
rule confor·m with style guidelines promulgated by the Secretary 
of State, Administrative Rules Bureau. 

3. The Department of Labor and Industry proposes to 
repeal ARM 24.30.103 in its entirety. ARM 24.30.103 is found at 
pages 24-2407 through 24-2408.1 of the Administrative Rules of 
Montana. Authority to repeal the rule is section 50-71-311, 
MCA. There is reasonable necessity for the proposed repeal 
because the proposed amendments to ARM 24.30.102 will provide a 
more concise form of the rule, and having a single rule will be 
less confusing than the current separation into two similar 
rules. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
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data, views or arguments may also be submitted to: 
John Maloney, Bureau Chief 
Safety Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

and must be received by no later than 5:00p.m., March 17, 1995. 

5. In addition to the publication of this notice in the 
Montana Administrative Register, an abbreviated Notice of Public 
Hearing is being published in one or more daily newspapers of 
general circulation in this state, as required by 50-71-302, 
MCA. Persons interested in viewing or obtaining a copy of the 
abbreviated Notice of Public Hearing published in a newspaper 
should contact Mr. Folsom at the address listed in paragraph 1 
of this Notice. 

6. The Department proposes to make these amendments and 
repeal effective May 1, 1995; however, the Department reserves 
the right to make these amendments and/or repeal effective at 
a later date, or not at all. 

7. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

"';Do,c:..OA. JC4JI 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By: ~q<u:O A . ..J,,-tf. 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: January 30, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new rules related 
to the operation of boilers 
and the licensing of boiler 
inspectors, and the repeal of ) 
ARM 24.30.701 through 24.30.749) 
inclusive ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW 
RULES AND REPEAL OF EXISTING 
RULES 

1. On March 6, 1995, at 10:00 a.m., a public hearing will 
be held in the first floor conference room at the Beck Building, 
1805 Prospect Ave., Helena, Montana, to consider the adoption of 
new rules related to the operation of boilers and the licensing 
of boiler inspectors, and the repeal of ARM 24.30.701 through 
24.30.749, inclusive. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the Department by not later than 5:00 p.m., 
February 28, 1995, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Safety Bureau, Attn: Mr. Tim Gottsch, P.O. 
Box 1728, Helena, MT 59624-1728; telephone (406) 444-6420; TDD 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 

who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Mr. Gottsch. 

2. The Department of Labor and Industry proposes to adopt 
new rules as follows: 

RULE I SCOPE OF RULES (1) This subchapter is promulgated 
in order to provide definitions and rules for the safe 
construction, installation, operation, inspection, and repair of 
equipment covered by Title 50, chapter 74, MCA. 

(2) Because Title 50, chapter 74, MCA, does hP~ give the 
department of labor and industry jurisdiction over pressure 
vessels, this subchapter does not apply to pressure vessels. 
AUTH: Sec. 50-74-101 MCA IMP: Title 50, chapter 74 MCA 

RULE 1I GENERAL DEFINITIONS For the purposes of this 
subchapter, the following definitions apply: 

(1) "Act" means the Montana Safety Act, codified at Title 
50, Chapter 74, MCA. 

(2) "Alter·ation" means a change in any item described on 
the original manufacturer's data report which affects the 
pressure capability of a boiler. Non-physical changes such as 
an increase in the maximum allowable working pressure (internal 
or external) or design temperature of a boiler are considered an 
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alteration. A reduction in minimum temperature such that 
additional mechanical tests are required is also considered an 
alteration. 

(3) "API/ASME" means the American petroleum institute/ 
American society of mechanical engineers, an organization which 
establishes standards for boilers used in the petroleum 
industry. 

(4) "Approved" means approval by the department. 
(5) "ASME" means the American society of mechanical 

engineers. 
(6) "ASME code" means the boiler and pressure vessel code 

of the ASME, as adopted by the department in [RULE V] . 
(7) "Certificate inspection" means an inspection, the 

report of which is used by the department as justification for 
issuing, withholding or revoking the inspection certificate. 

(B) "Commissioner" means the commissioner of the Montana 
department of labor and industry. 

(9) "Department" means the Montana department of labor and 
industry. 

(10) "Degrees" mean degrees Fahrenheit. 
(11) "External inspection" means an inspection of the 

exterior portions of a boiler, preferably made when the boiler 
is in operation. 

(12) "Internal inspection" means as complete an examinat i.on 
as can reasonably be made of the internal and external surfaces 
of a boiler while it is shut down, when such manhole plates, 
handhole plates or other inspection opening closures are opened 
or removed as required by the inspector. 

(13) "Jurisdiction" means a state, commonwealth, county or 
municipality of the United States or a province of Canada which 
has adopted one or more sections of the ASME code, one of which 
is Section I, and maintains a duly constituted department, 
bureau, or division for the purpose of enforcement of the ASME 
code. 

(14) "National board" means the National Board of Boiler 
and Pressure Vessel Inspectors, whose membership is composed of 
the chief inspectors of jurisdictions who are charged with the 
enforcement of the provisions of the ASME code. 

(15) "National board commission" means a commission issued 
by the national board to a holder of a certificate of competency 
who desires to make shop inspections or field inspections in 
accordance with the national board by-laws. 

(16) "National board inspection code" means the manual for 
boiler and pressure vessel inspectors published by the national 
board. 

(17) "Operating certificate" means a certificate issued by 
the department to the owner or user following an inspection by 
an inspector. 

(18) "Owner" means any person, firm, corporation, state, 
county, or municipality owning or possessing for operation any 
boiler within the state. 

(19) "Psig" means pounds per square inch gauge. 
(20) "Repair" means the work necessary to testore a boiler 

to a safe and satisfactory operating condition. 
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(21) "State" means the state of 
from the context that another state 

(22) "User" means any person, 
county or municipality operating any 
AUTH: Sec. 50-74-101 MCA IMP: 

Montana, unless it is clear 
is meant. 
firm, corporation, state, 
boiler within the state. 
Sec. 50-74-101 MCA 

RULE I!I DEFINITIONS OF TYPES OF BOILERS For the purposes 
of this subchapter, the following definitions apply: 

( l) "Boiler" means a closed vessel in which water is 
heated, steam is generated, steam is superheated, or any 
combination thereof, under pressure or vacuum, for use external 
to itself, by the direct application of heat. The term boiler 
includes fired units for heating or vaporizing liquids other 
than wate<· where these units are separate from processing 
systems and complete within themselves. The term does not 
include a vessel which bears the ASME "U" stamp. 

(2) "Condemned boiler" means a boiler that has been 
inspected and declared unsafe, or disqualified by legal 
requirements, by an inspector and a stamping or marking 
designating its condemnation has been applied by an inspector. 

(3) "Heating boiler" means a steam or vapor boiler 
oper~ating at pressures not exceeding 15 psig or a hot water 
boiler operating at pressures not exceeding 160 psig or 
temperatures not exceeding 250 degrees. 

(4) "Heat recovery boiler" means a vessel or system of 
vessels comprised of one or more heat exchanger surfaces used 
for the recovery of waste heat as defined in ASME c:x:rle section I. 

(5) "High temperature water boiler" means a water boiler 
intended tor operation at pressures in excess of 160 psig or 
temperatures in excess of 250 degrees, or both. 

(6) "Hot water heating boiler" means a boiler in which no 
steam is generated, from which hot water is circulated for 
heating purposes and then returned to the boiler, and which 
operates at a pressure not exceeding 160 psig and/or a 
temperature of 250 degrees, measured at or near the boiler 
outlet. 

(7) "Hot water supply boiler" means a boiler completely 
filled with water that furnishes hot water to be used externally 
to itself, such as domestic hot water heaters and pool heaters, 
at pressures not exceeding 160 psig or at temperatures not 
exceeding 250 degrees, measured at or near the boiler outlet. 

(8) "Miniature boiler" means a power boiler or high 
temperature water boiler which does not exceed any of the 
following limits: 

(a) 16 in. inside diameter of shell; 
(b) 20 sq. ft. heating surface, except that this 

limitation does not apply to electric boilers; 
(c) 5 cu. ft. gross volume exclusive of casing and 

insulation; or 
(d) 100 psig maximum allowable working pressure. 
( 9) "Nonstandard boiler" means a boiler that does not bear 

the ASME stamp, API/ASME stamp, or the stamp of any jurisdiction 
which has adopted a standard of construction equivalent to that 
required by the national board. 
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(10) "Portable boiler" means a boiler which is primarily 
intended for temporary location and the construction and usage 
permits it to be readily moved from one location to another. 

(11) "Power boiler" means a boiler in which steam or other 
vapor is generated at a pressure of more than 15 psig. 

(12) "Pressure vessel" means a vessel in which the pressure 
is obtained from an external source, or by the application of 
heat from an indirect source, or from a direct source other than 
a boiler. 

(13) "Reinstalled boiler" means a boiler removed from its 
original setting and reinstalled at the same location or at a 
new location without change of ownership. 

(14) "Second-hand boiler" means a boiler which has changed 
both location and ownership since primary use. 

(15) "Standard boiler" means a boiler which bears the stamp 
of the state of Montana or of another state which has adopted a 
standard of construction equivalent to that required by the 
state of Montana, or bears the stamp of the ASME or the national 
board. 

(16) "Steam heating boiler" means a steam boiler for 
operation at pressures not exceeding 15 psig. 

(17) "Traction engine or hobby boiler" means a standard or 
non-standard power boiler, including tree-lance and scale 
models, owned and operated by historical groups or individuals 
who preserve, maintain, exhibit and only occasionally operate 
these boilers on a not for profit basis and for the primary 
purpose of perpetuating the agricultural and pioneer heritage of 
Montana. 

(18) "Water heater" means a closed vessel providing 
corrosion resistance for supplying potable water at pressures 
not exceeding 160 psig and shall include all controls and 
devices necessary to prevent water temperatures from exceeding 
210 degrees. 
AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-101 MCA 

RULE IV DEFINITIONS OF TYPES Of BOILER INSPECTORS For the 
purpose of this subchapter, the following definitions apply: 

(1) "Chief inspector" means the chief state boiler 
inspector designated by the commissioner. 

(2) "Inspector" means a state inspector or special boiler 
inspector. 

( 3) "Special boiler inspector" means those persons 
referred to by 50-74-202, MCA. 

(4) "State inspector" means a person employed by the 
department for the purpose ot inspecting boilers. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-101, 50-74-201 and 50-74-202 MCA 

RULE V APOPTION BY REFERENCE Of CERTAIN PUBLICATIONS, 
CODES AND STANDARDS (1) The department hereby adopts by 
reference the following documents published by the ASME: 

(a) ASME code, 1992 edition, with 1993 and 1994 addenda, 
but only as to the following sections: 

(i) Section I, power boilers; 
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(ii) Section II, parts a, b, c, and d, material 
specifications; 

(iii) Section IV, heating boilers; 
(iv) Section V, nondestructive examination; 
(v) Section VI, guidelines for care and operation of 

heating boilers; 
(vi) Section VII, rules for care of power boilers; and 
(vii) Section IX, welding and brazing qualifications; and 
(b) Controls and Safety Devices for Automatically Fired 

Boilers, CSD-1, 1992 edition with 1993 and 1994 addenda. This 
publication and its addenda apply to automatically fired boilers 
which are directly fired with electricity, gas, oil, or a 
combination of gas and oil. 

(c) Copies of ASME documents are available from the 
American Society of Mechanical Engineers, 345 East 47th Street, 
New York, NY 10017. 

(2) The department hereby adopts by reference the national 
board inspection code, 1992 edition with 1993 and 1994 addenda, 
which is available from the National Board of Boiler and 
Pressure Vessel Inspectors, 1055 Crupper Avenue, Columbus, OH 
43229. 
AUTH; Sec. 50-74-101 MCA IMP; Sec. 50-74-101 MCA 

RULE VI SPECIAL BOILER INSPECTOR'S IDENTIFICATION CARDS 
(l) Application for certification as a special boiler 

inspector is made on forms provided by the department and must 
be accompanied by a facsimile of the applicant's national board 
commission and commission card. Certificates issued by the 
department shall be held at the office requesting certification, 
and a file record must be kept at the department office. 

(2) A numbered Montana identification card along with the 
certificate will be issued to the special boiler inspector after 
submission of the required documents and completion of an 
interview with the chief inspector. 

(3) The certificate and identification card are valid for 
as long as the special boiler inspector is employed by the same 
employer. 

(4) A special boiler inspector's certificate and 
identification card may be suspended by the department for good 
cause. Good cause includes, but is not limited to, neglect of 
duty, incompetence, untrustworthiness or conflict of interest of 
the special boiler inspector, or for willful falsification of a 
report of any inspection made by the special boiler inspector. 
The department will investigate allegations of conduct that may 
lead to suspension of a certificate. Such investigation will be 
made within a reasonable time after the department becomes aware 
of the conduct. 

(5) Written notice of any such suspension must be given by 
the department to the special boiler inspector and employer. A 
special boiler inspector whose certificate has been suspended is 
entitled to an appeal to the department as provided for in the 
act, and to be present in person and represented by counsel at 
the hearing of the appeal. 
AUT!!; Sec. 50-74·101 MCA IMP; Sec. 50-74-202 MCA 
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RULE VII BOILERS EXEMPTED FROM INSPECTION 
in this sub~chapter do not apply to: 

(a) boilers under federal control; 
(b) steam heating boilers operated at not 

in private residences or apartments psig 
families; or 

(l) The rules 

over 1.5 
of 6 or fewer 

(c) _hot water heating or supply boilers operated at not 
over 250 degrees when in private residences or apartments of 6 
or fewer families. 

(2) Hot water supply boilers and heaters exempt from 
inspections must be equipped.with appropriate safety devices. 
AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-103 MCA 

RULE VIII FREQUENCY OF BOILER INSPECTIONS (1) Power 
boilers and high-pressure, high-temperature water boilers must 
receive an annual internal inspection when construction permits; 
otherwise it must be as complete an inspection as possible. 
Such boilers must also be inspected externally annually while 
under pressure if possible, approximately 6 months from the date 
of the internal inspection. 

(2) Low pressure boilers must receive a certificate 
inspection annually. 

(a) Steam heating boilers must have an external inspection 
annually and every two years an internal inspection when 
construction permits. 

(b) Hot water heating boilers and hot water supply boilers 
must have an external inspection annually, and at the discretion 
of the inspector, an internal inspection when construction will 
permit. 

(3) Based upon documentation of such actual service 
conditions by the owner or user of the operating equipment, the 
department may, in its discretion, permit variations in the 
inspection frequency requirements. 
AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-209 MCA 

RULE IX NOTIFICATION OF INSPECTION ( 1) The required 
certificate inspection must be carried out prior to the 
expiration date of the certificate at a time mutually agreeable 
to the inspector and owner or user. External inspections may be 
performed by the inspector during reasonable hours and wi.thout 
prior notification. When, as a result of external inspection or 
determination by other objective means it is the inspector's 
opinion that continued operation of the boiler constitutes a 
menace to public safety, the inspector may request an internal 
inspection or an appropriate pressure test or both to evaluate 
conditions. In such instances the owner or user shall prepare 
the boiler for such inspection or test as the inspector 
designates. 

(2) All boilers must be prepared for the inspection, or 
hydrostatic test whenever necessary, by the owner or user within 
a reasonable period of time of the date specified by the 
inspector. 

(3) The owner or user shall prepare a boiler for internal 
inspection to the satisfaction of the inspector. 
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(a) Prior to draining the boiler, the boiler must be 
allowed to cool, and the water then must be drawn off and the 
boiler thoroughly washed of all loose sludge and sediment. 

(b) All manhole and handhole plates, washout plugs, cross 
tee plugs, low water cutoffs and boiler internal equipment 
considered necessary for adequate inspection must be removed, 
and the furnace and combustion chambers thoroughly cooled and 
cleaned. 

(c) The boiler will be entered by personnel only after 
proper confined space entry procedures have been followed. 

(4) If a boiler has not been properly prepared for an 
internal inspection or the owner or user fails to comply with 
the requirements for hydrostatic test as set forth in these 
r·ules, the inspector shall refuse to make the inspection or 
test, and the operating or inspect ion certificate shall be 
withheld until the owner or user complies with the requirements. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-210, 50-74-214 and 50-74-215 MCA 

RULE X PENALTY FOR OPERATION Of QNSAFE BOILERS (1) If, 
upon inspection, a boiler is found to be in such condition that 
it does not meet the adopted code requirements, rendering it 
unsafe to operate, the inspector shall notify the department and 
the inspection certificate may be suspended by the department. 
Correction of defects to the satisfaction of the department 
allows t:he department to re-issue the operating certificate. 

(2) Any person, firm, partnership or corporation causing 
such objects to crn,l 1nue to operate is subject to the penalty 
provided in the act. 
AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-208 MCA 

RULE XI INSPECTION REPORTS TO BE SUBMITTED BY SPECIAL 
INSPECTORS (1) Inspections completed by special inspectors, of 
both standard and non-standard boilers, must be reported on form 
NB-6 of the national board. 

(2) Inspection reports as required must be submitted 
within 30 days from date of inspection on each separate boiler. 

(3) All code violations pertaining to the boiler must be 
reported immediately to the department on national board form 6. 
AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-202_MCA. 

RULE XII INSUBANCE COMPANIES TO NOTIFY THE DEPARTMENT OF 
NEW, CANCELED OR SUSPENDED INSURANCE ON BOILERS ( 1) All 
insurance companies shall notify the department, within 30 days, 
of all boilers on which insurance is written, canceled, not 
renewed or suspended because of unsafe conditions. 
AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-102 MCA 

RULE XIII SPECIAL INSPECTORS TO NOTIFY THE DEPARTMENT OF 
UNSAFE BOILERS (1) If a special inspector, upon inspection of 
a boiler, finds that a boiler, or any appurtenance thereof, is 
in such condition that the company would refuse insurance, the 
company shall immediately notify the department and submit a 
report on the defects. 
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(2) If upon inspection, a special inspector finds a boiler 
does not meet code requirements, leading the boiler to be unsafe 
for further operation, the inspector shall properly notify the 
owner or user, stating what repairs or other corrective measures 
are required to bring the object into compliance with these 
rules. Until such corrections have been made no further 
operation of the boiler involved is permitted. 

(3) If an inspection certificate for the object is 
required and in force, it must be suspended by the department. 
When reinspection establishes that the necessary repairs have 
been made or corrective actions have been taken and that the 
boiler is safe to operate, the department shall be notified. At 
that time an inspection certificate, where applicable, will be 
issued. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102 and 50-74-202 MCA 

RULE XIV DEFECTIVE CONDITIONS DISCLOSED AT TIME OF 
EXTERNAL INSPECTION (1) If, upon an external inspection, there 
is evidence of a leak or crack, sufficient covering of the 
boiler must be removed to permit the inspection to 
satisfactorily determine the safety of the boiler. If the 
covering cannot be removed at that time, the inspector may order 
the operation of the boiler stopped until such time as the 
covering can be removed and proper examination made. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102 and 50-74-215 MCA 

RULE XV OWNER OR USER TO NOTIFY DEPARTMENT OF ACCIDENT 
(1) When an accident or failure occurs, which renders the 

boiler inoperable, the owner or user shall promptly notify the 
department by submitting a detailed report of the accident. In 
the event of a personal injury, notice must be given immediately 
by the quickest means possible, and neither the boiler or any 
parts thereof shall be removed or disturbed before permission 
has been given by an inspector except for the purpose of saving 
human life and limiting consequential damage. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102 and 50-74-215 MCA 

RUlJE XVI INSPECTION CERTIFICATE (1) If a boiler, after 
inspection, is found to be suitable and to conform to these 
rules, the owner or user shall be issued an operating 
certificate valid for one year from the inspection date. 

(2) A grace period of 60 days will be allowed for 
scheduling inspections. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102 and 50-74-206 MCA 

RULE XYII VALIDITY OF INSPECTION CERTIFICATE (1) Except 
as provided in (2), an inspection certificate, issued in 
accordance with these rules, shall be valid until expiration 
unless some defect or condition affecting the 
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safety of the boiler is disclosed. 
(2) A certificate issued for a boiler inspected by a 

special inspector shall be valid only if the boiler for which it 
was issued continues to be insured by a duly authorized 
insurance company. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-206 and 50-74-209 MCA 

RULE XVIII APPLICATION OF STATE SERIAL NUMBER (1) At the 
time of the initial certificate inspection of an existing 
installation each steel boiler must be stamped by an inspector 
with a serial number of the state, consisting of letters and 
figures to be not less than 5/16 inch in height and arranged as 
follows: MTB 00000. 

(2) All cast iron, low pressure heating boilers must have 
the state serial number written on the boiler in permanent 
marker in two locations. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74·102 and 50-74-206 MCA 

RULE XIX RESTAMPING BOILERS (1) When the stamping on a 
boiler becomes indistinct, the inspector shall instruct the 
owner or user to have it restamped. Request for permission to 
restamp the boiler must be made to the department and proof of 
the original stamping must accompany the request. The 
department may grant such authorization. Restamping authorized 
by the department shall be done in accordance with the national 
board inspection code. Notice of completion of such restamping 
must be filed with the department by the inspector who witnessed 
the stamping on the boiler, together with a facsimile of the 
stamping applied. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-205 and 50-74-206 MCA 

RULE XX CONDEMNED BOILERS (1) Any boiler having been 
inspected and declared unfit for further service by an inspector 
must be stamped on both sides of the state number with the 
letters "XXX" as shown by the following example "XXXMTBOOXXX''. 
This will designate a condemned boiler. Any inspector stamping 
a boiler indicating that the boiler is condemned must 
immediately notify the department. 

(2) Any person, firm, partnership, or corporation using or 
offering for sale a condemned boiler for operation within the 
state shall be subject to the penalties provided by the act. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102 and 50-74-209 MCA 

RULE XXI MINIMUM CONSTRUCTION STANDARDS FOR BOILERS 
(1) All new boilers, unless otherwise exempt, to be 

operated in the state, must be designed, constructed, inspected, 
st:amped and installed in accordance with the ASME code and 
adopted addenda in effect: and t:hese rules and regulations must 
bear the manufacturer's "NB" number as registered with the 
national board. A copy of the manufacturer's data report, 
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signed by the manufacturer's representative and the national 
board commissioned inspector must be filed with the department 
through the national board. 

(2) Manufacturer's data reports on all boilers, unless 
exempted, must be filed with the department. 

(3) No boiler, except those exempted, may be installed in 
the state unless it has been constructed, inspected, stamped and 
is approved, registered, and inspected in accordance with the 
requirements of these rules. 

(4) If a boiler cannot bear the ASME stamp, details in the 
English language and United States customary units of the 
proposed construction material specifications and calculations 
must be submitted to the department by the owner or user and 
approval as "State Special" must be obtained from the department 
before construction is started. 

(5) Before a second-hand boiler is installed, application 
for permission to install it must be filed by the owner or· user 
with the department and approval is obtained. Before a second
hand boiler can be operated in the state, an inspection must be 
made by an inspector. 

(6) Unless approved by the department, operation of a non
standard boiler or any circumstances other than above, is 
prohibited in the state. 

(7) A boiler having the standard stamping of another state 
that has adopted a standard of construction equivalent to the 
standard of the state may be accepted by the department. 
AUTH; Sec. 50-74-101 MCA 
IMP; Sec. 50-74-102, 50-74-206 and 50-74-209 MCA 

RULE XXII REQUIREMENTS FOR NEW INSTALLATIONS (1) No 
boiler shall be installed in the state unless it has been 
constructed in conformity with the ASME code, and installed in 
conformity with these rules except those exempt by the act. 

(2) The stamping must not be concealed by lagging or paint 
and must be exposed at all times unless a suitable record is 
kept of the location of the stamping so that it may be readily 
uncovered at any time this may be desired. 

(3) Upon completion of the new installations, all boilers 
must be inspected by an inspector. 
AUTH; Sec. 50-74-101 MCA IMP; Sec. 50-74-102 MCA 

RQLE XXIII ·SAFETY APPLIANCES (1) No person shall attempt 
to remove or do any work on any safety appliance prescribed by 
these rules while the appliance is subject to pressure. 

(2) Should any of these appliances be removed for repair 
during an outage of a boiler, they must be reinstalled and .in 
proper working order before the object is again placed in 
service. 

(3) No person shall alter safety or safety relief valves 
in any manner to maintain a working pressure in excess of that 
stated on the boiler inspection certificate. 

(4) Repair of safety or safety relief valves must be made 
only by an organization which holds a valid certificate of 
authorization for use of the national board "VR" safety or 
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safety relief valve repair symbol stamp. 
(5) These valves must be rated to relieve the maximum BTU 

rating, as stamped on the boiler, and must bear the ASME or 
national board stamp. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-108 and 50-74-217 MCA 

RULE XXIV REINSTALLATION OF BOILERS (1) When a standard 
boiler located in this jurisdiction is to be moved outside the 
jurisdiction for temporary use or repair, application must be 
made by the owner or user to the department for permission to 
reinstall the boiler in the jurisdiction. 

(2) When a non-standard boiler is removed from this state, 
it must not be reinstalled within this state. 

(3) In any case where a boiler is reinstalled, the 
fittings and appliances must comply with the adopted codes. 

(4) When a stationary boiler is moved and reinstalled, the 
attached fittings and appurtenances must comply with these rules 
and regulations. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74~102, 50-74-206 and 50-74-207 MCA 

RULE XXV INSTALLATION OF USED OR SECOND-HAND BOILERS 
(ll Before a used or second-hand boiler can be shipped for 

instdllation in the state, an inspection must be made by a state 
inspector or by an inspector holding a valid national board 
commission, and data submitted by the inspector must be filed by 
the owner or user of the boiler with the department for 
approval. Such boilers when installed in the jurisdiction must 
be equipped with fittings and appurtenances that comply with the 
rules and regulations for new installations. 
AUTH: Sec. 50~74-101 MCA 
IMP: Sec. 50-74-102, 50-74-206 and 50-74-207 MCA 

RULE XXVI INSTALLATION AND OPERATION (1) The 
installation, operation, sale or the offering for sale of non
standard boiler in the state is prohibited without permission 
from the department. 
AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-102 MCA 

RULE XXVII WORKING PRESSURE FOR EXISTING INSTALLATIONS 
(1) Any inspector may decrease the working pressure on any 

existing installation if the condition warrants it. If the 
owner or user does not concur with the inspector's decision, the 
owner or user may request from the department a joint inspection 
by the chief inspector or a state inspector and the original 
inspector. The chief inspector shall render the final decision, 
based upon the data contained in the inspector's reports. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-215 and 50-74-218 MCA 

RULE XXVI II MAXIMUM ALLOWABI,E WORKING PRESSURE FOR 
STANDARD BOILERS ( 1 l The maximum allowable working pressure 
for standard boilers shall be determined in accordance with the 
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applicable provisions of the edition of the ASME code under 
which they were constructed. 
AUTH: Sec. 50~74-101 MCA 
IMP: Sec. 50-74-102, 50-74-215 and 50-74-218 MCA 

R!.!kE XXIX MA}{IMUM ALLOWABLE WORKING PRESSURE FOR NON
STANDARD BOILERS (1) The maximum allowable working pressure of 
a non-standard boiler shall be determined by the strength of the 
weakest section of the structure, computed from the thickness of 
the plate, the tensile strength of the plate, the efficiency of 
the longitudinal joint or tube ligaments, the inside diameter of 
the weakest course and the factor of safety allowed by these 
rules. Nonstandard boilers with welded seams must not be 
operated at pressures exceeding 15 psig for steam and 30 psig 
for water. 

~ 
mawp ~ R(FS) 

where: 
mawp maximum allowable working pressure 
TS ultimate tensile strength of shell plates, psig 
t minimum thickness of shell plate, in weakest 

course, in inches 
E efficiency of longitudinal joint: For tube 

ligaments, E shall be determined by the rules 
given in section I of the ASME code. For riveted 
construction refer to the national board 
inspection code. For seamless construction, E 
shall be considered 100 percent. 

R inside radius of the weakest course of the shell, 
in inches 

FS factor of safety permitted 

(2) When the tensile strength of .steel or wrought iron 
shell plates is not known, it must be taken as 55,000 psig for 
steel and 45,000 psig for wrought iron. 

(3) When computing the ultimate strength of rivets in 
shear, the following values in pounds per square inch of the 
cross-sectional area of the rivet shank must be used: 

Iron rivets in single shear 
Iron rivets in double shear 
Steel rivets in single shear 
Steel rivets in double shear 

PSIG 
38,000 
76,000 
44,000 
88,000 

When the diameter of the rivet holes in the longitudinal joints 
of a boiler is not known, the diameter and cross-sectional area 
of rivets, after driving, may be selected from the following 
table, or as ascertained by cutting out one rivet in the body of 
the joint. 
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TABLE OF RIVET SIZES BASED ON PLATE THICKNESS 

Thickness of plate-in. 1/4 9/32 5/16 11/32 3/8 13/32 

Diameter of rivet after 
driving - in. 11/16 11/16 3/4 3/4 13/16 13/16 

Thickness of plate-in. 7/16 15/32 1/2 9/16 5/8 

Diameter of rivet after 
driving - in. 15/16 15/16 15/16 1-1/16 1-1/16 

(4) The working pressure must be decreased by the 
inspector if the condition and safety of the boiler warrant. 
The following factors of safety represent minimum values to be 
used: 

(a) The l?west factor of safety permissible on existing 
installations 1s 4.5, except for horizontal-return-tubular 
boilers having continuous longitudinal lap seams more than 12 
ft. in length, where the factor of safety must be 8. 

(b) When this latter type of boiler is removed from its 
existing setting, it may not be reinstalled for pressures in 
excess of 15 psig. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-215 and 50-74-218 MCA 

RULE XXX WORKING PRESSURE FOR CAST IRQN (1) The maximum 
allowable working pressure on a water tube boiler, the tubes of 
which are secured to cast iron or malleable iron heaters, or 
which have cast iron mud drums, may not exceed 160 psig. 

(2) The maximum allowable working pressure for any cast 
iron boiler, except hot water boilers, is 15 psig. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-215 and 50-74-218 MCA 

RULE XXXI REPAIRS (1) Repairs must be made in accordance 
with the codes adopted by these rules. Repairs must be reported 
to the department by the party completing the work within 30 
days after completion. 

(2) When repairs or replacements are made to fittings or 
appliances covered in these rules, the work must be in 
accordance with these rules for new installations. 

(3) Weld repairs on power boilers may only be completed by 
a holder of the national board "R" symbol stamp. 

(4) For weld repairs on low pressure boilers the party 
making the repair shall adopt a welding program in accordance 
with the "R" stamp requirements, with the exception of the shop 
review being conducted by the department. Upon approval the 
department will issue a certificate of authorization. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-207, 50-74-215 and 50-74-218 MCA 
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RULE lO{Xrt ALTERATIONS (1) Alterations to boilers must 
be made in accordance with the codes adopted by these rules. 
Before an alteration is made, the owner or user shall obtain 
permission from an inspector to make the alteration. 

(2) Alterations to boilers may only be performed by a 
holder of the national boar·d "R" symbol stamp. 
AUTH: Sec, 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-207, 50-74-215 and 50-74-218 MCA 

RULE XXXIII LAP SEAM CBACKS (1) The shell or drum of a 
boiler in which a lap seam crack develops along a longitudinal 
lap-riveted joint must be condemned. A lap seam crack is a 
crack found in lap seams extending parallel to the longitudinal 
joint and located either between or adjacent to rivet holes. 
AUTH: Sec. 50-74-101 MCA 
IMP: Sec. 50-74-102, 50-74-215 and 50-74-218 MCA 

~: The proposed new rules are reasonably necessary to 
adopt in order to update terminology, incorporations by 
reference, and procedures for boiler operation and the licensing 
of boiler inspectors, as part of a general revision of rules in 
this area. Despite changes in boiler design, operation and 
inspection techniques, most of the existing rules have not been 
amended since their adoption in 1980. The general revision of 
the rules is also reasonably necessary to make the rules comply 
with style requirements of the Secretary of State, 
Administrative Rules Bureau. As part of the general revision of 
the rules, the 49 existing rules on the subject are proposed for 
repeal. 

3 . The Department of Labor and Industry proposes to 
repeal ARM 24.30.701 through 24.30.749 in their entirety. ARM 
24.30.701 through 24.30.749 are found at pages 24-2611 through 
24-2627 of the Administrative Rules of Montana. Authority to 
repeal the rules is section 50-74-101, MCA. There is reasonable 
necessity for the proposed repeals because of the proposed 
adoption of new rules that will address the same subject matter. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

John Maloney, Bureau Chief 
Safety Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

and must be received by no later than 5:00p.m., March 13, 1995. 

5. The Department proposes to make these amendments and 
repeals effective April 15, 1995; however, the Department 
reserves the right to make these amendments and/or repeals 
effective at a later date, or not at all. 
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6. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

~/1,44=(11 
David A. Scott 
Rule Reviewer 

By: 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: January 30, 1995. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.21.159 relating to ) 
Property Augite and Reviews ) - ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.21.159 
relating to Property Audits 
and Reviews 

NO PUBLIC HEARING CONTEMPLATED 

1. On March 31, 1995, the Department of Revenue proposes 
to amend ARM 42.21.159 relating to property audits and reviews. 

2. The rule as proposed to be amended provides as follows: 
42.21.159 CO!flSRCI•'b PSRSQNAh PROPERTY AUDITS AND 

REVJEWS ( 1) The a~tdit b~t~ea~t will department may condUct 
aud1ts and reviews of esftlftle~eial ~el"aartal property. These 
audits and reviews will be performed in order to implement 15-8-
104, MCA 1 as amertded b~ the le~islat~t~e d~tl"irtg 1985. 

(2) remains the same. 
(3) These eeMMereial ~eJOsertsl ~repe~t) aeeete ~hieh aJOe 

a~~Paieed by the irtd~tst~ial prepePty b~tJOea~t .. ill Ret lae e~tlajeet 
te this audit ~Pe~~a111. 'Fheee ee111111e~eial pe~seRal fll"epert·t 
assets whieh are irtel~tded if\ the appraisal et a eeRtrally 
assessed ee"'''aRy will rt6t ee e~tejeet te this attdit vre§ralft. 

f4+lll 'Fhe appraieal/aesesalfteRt bareatt will f'l"epare a 
111aeteP list et all ee111111e~eial pe~esRal p~Bf>el"ty e·••Rere. '!'hie 
list •~11 be deoeleped baaed ttpSR iRferlftatieR e~tpplied lay the 
for purposes of this audit and review. the department mav 
utilize information supplied by the secretary of state, 
department of livestock depaPtMertt, department of revenue, 
gepartment of agriculture depaPtlftertt, department of commerce, 
fegeral agricultural stabilization and conservation service 
offices, and local government entities to determine the taxable 
value of the property subject to taxation. 

f§+lil The purpose of this a~tdit ~re~ram property audits 
ang reviews is to ensure that property owners are returning 
correct and accurate cost gata on property returns. and that all 
taxable eellllftereial ~epsertal property has been reported by 
taHpa)ePs for assessment purposes afta te eRsure that all 
eellllllereial pepseRal f'Ps~erty taMfayers are rehlrRiR§ eerreet arui 
aee~rate eee~ data Bft r:oePseftal ~reperty ret~rRs. 

~l21 The department of revenue will seek access to the 
following records for purposes of conducting the audits .ru!Q 
reviews, pursuant to 15-B-304~, MCA: 

(a) personal property returns on file in county aeseeeers' 
appraisal/assessment offices, 

(b) income statements. receipts of 
listings, asset registers, asset ledgers, and 
the possession of the eelftlftereial perseftal 

purchase, asset 
any information in 
property tanpa)er 
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owner or lessee which would reflect capital asset investment 
costs, 

(c) remains the same. 
(d) any other information in the possession of the ~ 

aeeesser department and/or the eelftlflereial ~erseftal property 
tax~a)et owner or lessee which is necessary in order to conduct 
a thorough audit or review. 

AlliH: Sec. 15-1-201 MCA; IMf: Sec. 15-8-104 MCA. 

3. The department is proposing these amendments to handle 
a housekeeping and a statutory change. There are references to 
the "audit bureau" and "audit program" throughout the rule and 
those terms no longer apply. The division has been reorgani~ed 
and under this reorganization there is no longer an "audit 
bureau" so those areas of the rule have been changed to reflect 
the "department". The law was amended during the Special 
Session of 1993 to make the audit or review more discretionary 
to the department rather than mandatory. Therefore, the 
language of the rule is being amended to reflect this statutory 
change. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than March 10, 1995. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than March 10, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agenc;y; .or from 
an association having no less than 25 members ·who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 

affected has been determined to be ~/.f ~~~ ~ 

c.~u u~IMtt= 'l" ~~--~ 
CLEO ANDERSON MICK ROB ON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State January 30, 1995 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 2.43.203 
pertaining to the deadline 
for submitting facts and 
matters when a party requests 
reconsideration of an adverse 
administrative decision. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. on December 22, 1994, the Public Employees' Retirement 
Board published notice of a proposed amendment to ARM 2.43.203 
pertaining to the deadline for submitting facts and matters when 
a party requests reconsideration of an adverse administrative 
decision at p. 3116 of the 1994 Montana Administrative Register, 
Issue No. 24. 

2. No written or oral comments were received from any 
interested party. 

3. On January 26, 1995, the Public Employees' Retirement 
Board amended ARM 2.43.203 as noticed. 

Terry Teichrj6w, President -----~~-~-

Public E yees• Retirement Board 

Certified to the secretary of state on January 30, 1995. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 2.43.509, 2.43.513, and 
2.43.514 pertaining to 
periodic medical review of 
disability retirees and 
cancellation of disability 
benefits 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. On November 10, 1994, the Public Employees' Retirement 
Board published notice of a proposed amendment to ARM 2.43.509, 
2.43.513, and 2.43.514 pertaining to travel costs associated 
with periodic medical review, information which the board may 
consider during a medical review, members affected by the 
effective date of cancellation of disability benefits, and 
employers which must be notified that a member is no longer 
disabled and is available for reemployment at p. 2878 of the 
1994 Montana Administrative Register, Issue No. 21. 

2. No written or oral comments were received from any 
interested party. 

3. On January 26, 1995, the Public Employees' Retirement 
Board amended ARM 2.43.509, 2.43.513, and 2.43.514 as noticed. 

Counsel and 
Rule Reviewer 

Certified to the Secretary of State on January 30, 1995. 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MON'l'ANA 

In the matter of the amendment 
of a rule pertaining to the 
Intercap Program 

To: All Interested Persons: 

NOTICE OF AMENDMl>NT OF 8 . 
97.919 INTERCAP PROGRAM 
SPECIAL ASSESSMENT BOND 
DEBT - DESCRIPTION 
REQUIREMENTS 

1. On December 8, 1994, the Board of Investments 
published a notice of public hearing on the proposed amendmenl 
of the above-stated rule at page 3069, 1994 Montana 
Administrative Register, issue number 23. The hearing was 
held on December 28, 1994, at 9:00 a.m. in Helena, Montana. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

BY:_(4~~~~:JLl. __ 
ANNIE . BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, January 30, 1995. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I-V establishing 
administrative enforcement 
procedures for the public water 
supply act. 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULES I-V 

(Public Water Supply) 

1. on August 25, 1994, the board published notice of the 
proposed adoption of the above-captioned rules at page 2396 of 
the Montana Administrative Register, Issue No. 16. 

2. The board adopted the rules as proposed, with the 
following changes (new material is underlined, material to be 
deleted is interlined): 

RULE. __ _l__{J6.20.501L PURPOSE (1) This subchapter imple
ments 75-6-lOJ, MCA, which requires rules establishing adminis
trative enforcement procedures and administrative penalties 
authorized under the Public Water Supply Act, Title 75, chapter 
6, part l, MCA. 1:h.~ .. !:J.Jles are to be applied in accordance 
""i tl)_ __ ..t_h~ enforg_g_menL....oQ.!.icies. and procedures adopted by the 
1!W.<!.!:l!illilll ... .fQ!: .. \'1~ .. -illilll..i..t.v.....!:.elated laws and programs adminis
ter~.Qv____the department. 
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA 

RULE II (16. 20.5021 DEFINITIONS Unless the context 
clearly states otherwise, the following definitions, in addi
tion to those in 75-6-102, MCA, and ARM 16.20.202 apply 
throughout this subchapter. 

(1) Same as proposed. 
(2) "Class I violation" means a violation of the act or 

regulations :requiring an immediate action or response by a 
person because of the health risk involved. These violations 
include, but are not limited to, the following: 

(a) failure to act in the best interest of public health 
in an emergency situation, including, but not limited to, dis
ease outbreaks, spills, tampering7 ~ treatment facility fail
ures,--4~ul"tci~ -4-R--seJ<-.· iee, afl;j natu£a l d iaastePS; 

(b) Same as proposed, 
(c) failure to respond to nitrate, total coliform, tur

bidity, or othgJ.: MCL violations !;llili_pose an acute risk to 
publi~!.th, including ft'flBFtil'tOJ te tile ;jepartmeRt 1 check 
sampling, im!"lementa-t-i~~eeti·~e aetiefl •n•ithiR il4 ABUFB, 
and public notification. 

(J)-(7) Same as proposed. 
(8) "Final order" means an order of the department issued 

or in force pursuant to 75-6-109, MCA, the recipient of which 
has failed to exercise in---tcimely fashiefl within 30 days its 
right to a hearing before the board or has waived such right, 
or has exercised such right to a hearing, following which the 
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board has issued a final order either affirming or modifying 
the department's order. 

(9)-(12) Same as proposed. 

RULE III (16.20.503) ENFORCEMENT PROCEDURES (1) Ad
ministrative enforcement under this subchapter encourages pro
gressive enforcement from an initial enforcement response, such 
as a written or verbal communication, through optional follow
up or additional enforcement act ions. !Jlfle---<ieftd-t'-l;l!lefil;-fllay-"JH'<'
eeed with 1\il}l\el!' le•,•els ef eRfet'eemeflto-aetcietH•-,----ifi<H.u&icft<J--tl\e 
it~~Mediate impesitieR ef peRalties, WAefteVef-~fie--viel-a~or-.. ·has 
net l!'espeRdea te the iRitial eRfel!'eement t'espoftse····<>l"---i&"--ftei> 
el!peetea te ee111ply with the initi-al--Tespettee-,----&t'-'n'ftefle•ret' tl\e 
¥iolation ie a Claoe---+---Y-i-&l-a-t-i-etrr The initial enforcement 
action taken will be determined according to the following: 

(a) A Class 1 violation may be responded to by the issu
ance of a notice of violation (NOV) and order for immediate 
corrective action and may include -~-~ltv· An NOV and order 
issued pursuant to this subsection, which includes penalties, 
must be signed by the director or designee. 

(b)-(d) Same as proposed. 
(2)-(3) Same as proposed. 

RULE IY (16.20.504) ADMINISTRATIVE PENALTIES (1) Any 
impos~tion of penalties under this subchapter becomes effective 
upon 1ssuance of a final order and due according to a schedule 
established in the order. If a person submits compelling fi
nancial evidence, the department may, prior to issuing an NOV 
and order, incorporate into an order a reasonable payment sche
dule, taking into consideration the person's ability to pay and 
allowing consecutive monthly payments for a pena I ty assessed 
pursuant to this rule. The department may charge an additional 
amount in interest for funds owed to the state of Montana at 
the interest rate established by the Montana department_ of 
revenue aepal!'tlften-. 

(2) Same as proposed. 

RULE V 06.20.505) SUSPENDED PENA!.TI ES ( 1) Same as 
proposed. 

lll Whenever the director or designee determines that 
syspended penalties are appropriate, then written documentation 
will be provided stating the basis for the determination g§jng 
the criteria listed in (ll (a)-(el above. 

filtill Penalties suspended under this provision wi 11 be 
deemed waived if the violator complies with all provisions of 
the administrative order and remains in compliance for a period 
of one year from the date of issuanee of £2l!!I11..i&JlCe. with the 
administrative order. 

3. 
received. 
below: 

The board has 
The comments 

thoroughly considered all comments 
and the board's responses dre noted 

1. COMMENT: Josh Hofer, Loring Colony, Loring. Mr. !later 
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states that their public water supply well has always tested 
satisfactorily, and he does not believe that there is a need 
for more rules and regulations. 

RESPONSE: Section 75-6-103(2) (j), MCA, of the Public Water 
Supply Act I:ml~ the Board to adopt rules establishing "ad
ministrative enforcement procedures and administrative penal
ties authorized under this part." This provision mandates the 
promulgation of rules establishing administrative penalties and 
failure of the Board to do so would violate a duty imposed by 
the legislature. In the "Statement of Intent" for the proposed 
rules, the legislature "recognize(d) that an economic hardship 
may be imposed on a pub! ic water supply system in order for 
that system to be brought into compliance •.. and that this hard
ship may be further increased by the levying of administrative 
And civil penalties for noncompliance." 

The proposed rules would nat impact a public water suppli
er that is in compliance with standards established by state 
regulations. In general, the rules provide the supplier an 
opportunity for returning to compliance when Class II viola
tions occur by requiring the department to notify the public 
water supplier by letter. The proposed rules do not require 
the assessment of pen a 1 ties, but a !low the department to in
clude such penalties, when appropriate, in an Administrative 
Order issued by the department. 

Under internal procedures developed by the department, the 
Public Water Supply (PWS) Program will prioritize violations 
and take vArying types of enforcement actions accordingly, 
relying upon EPA's definitions for significant non-compliers 
(SNCs) and other factors. 

2. COMMENT: Thomas and Evadeane Walohuk, Ronan. Mr. and Mrs. 
Walchuk state that they do not want to test their well that 
serves their campground monthly, especially when the campground 
is closed. 

RESPONSE: They are only required to test their well when the 
campground is open. They therefore would not have to test dur
ing the months that their campground is closed (approximately 
November through March) and would not be subject to penalties 
during the months that the campground is not open. 

3. COMMENT: Ed Kessel, Glenbowl Lanes, Glendive. Mr. Kessell 
states that he would like to avoid monthly testing and would be 
willing to remove his drinking water fountain and apparently 
provide water from an approved source for drinking water. He 
would be willing to test once or twice per year. 

RESPONBB: Since this comment addresses matters outside of this 
rulemaking, changes to the proposed rules cannot adequately 
address this commentor's concerns. 

4. COMMENT: sandra Zeiler, Helena. Ms. Zeiler states that the 
proposed rules appear to be too lenient and that the fines are 
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ludicrously low considering the importance of water quality 
issues. 

RESPONSE: The provision authorizing the use of administrative 
penalties for violations of the Public Water Supply Act (PWSA) 
set a maximum penalty of $500 for each day of violation. 
Therefore, administrative penalties will typically be used for 
less serious violations. The penalties specified in the pro
posed rules are set at levels intended to promote compliance by 
simply making compliance less expensive than non-compliance. 
Administrative penalties can be assessed more quickly and re
quire less resources in time and staff than bringing an action 
for civil penalties. Civil penalties can be assessed at levels 
up to $10,000 per day and are reserved for the more serious 
and/or more complicated non-compliance situations. 

5. COMMBHT: Dean Chaussee, Helena. Mr. Chaussee requests that 
the rules require written documentation by the director of the 
department when penalties are suspended. 'rhe documentation 
should take into consideration the criteria for suspending 
penalties enumerated in Rule v. 

RESPONSE: Providing documentation for suspending penalties is 
consistent with the documentation required for denying an en
forcement request according to the interim "Compliance/Enforce
ment Manual" adopted by the department. For this reason, the 
proposed rules will be modified to read as follows: 

RULE VC2l Whenever the director_ or _designg_g __ determi~e 
that suspended penalties are appro!l.r.il!.te, then written 
documentation will be provided stating the basis for th~ 
determination using the criteria listed in (l) (al -le) 
~ 

6. COMMBHT: Darla Agtung. Ms. Agtung requests that sampling 
"calendars" be given to water system owners/operators, that the 
rules establish pre-set penalty amounts, including maximum 
amounts and that no penalties be assessed far less serious 
violations. 

RESPOHSBI The proposed Rule IV establishes minimum penalty 
amounts for the most common violations. The maximum penalty 
amount of $500 per day per violation has already been estab
lished by the 1991 Legislature in the Public Water Supply Law. 
An attempt to establish greater maximum penalty amounts in this 
proposed rule would therefore be inconsistent with the law. As 
mentioned above, suppliers are given opportunities to comply 
prior to any penalties being assessed for Class II violations. 
Decisions to take formal administrative enforcement act ion or
seek civil penalties will be in accordance with the depar-t
ment's internal guidance procedures and a penalty policy. As 
stated above, these rules are intended to establish appropriate 
penalties for less ser-ious violations but do not require the 
department to seek such penalties for every violation. for the 
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above reasons, no change in the proposed rules will be made in 
response to this comment. 

7. COMMENT: James and Beverly Hurley. Mr. and Mrs. Hurley 
manage a mobile home park and state that they are concerned 
with the language in Rule II, definition (2) (a) that includes 
failure to act following ... "tampering, treatment facility 
failures, interruption in service and natural disasters" as a 
Class I violation. They also requested that more training and 
on-site assistance be provided to suppliers. 

RESPONSE: The definition does not hold the supplier liable for 
tampering by third parties, treatment failures, or the inter
ruption in services and natural disasters. The definition of 
Class I violations was intended to include situations where the 
supplier fails to act in emergency situations that threaten 
public health. The inclusion of those situations is to ensure 
that a supplier wi 11 take all reasonable measures to provide 
safe drinking water following such incidents. For clarifica
tion, the rule has been modified to delete references to natu
ral disasters and interruption in services, which may include 
equipment failures. ~-'~ alsQ, Response No. 9, In addition, 
subsection (c) of the definition was modified to delete refer
ence to reporting violations to the department and taking cor
rective action within 24 hours since these requirements are not 
specified in the rules governing public water supplies. The 
proposed changes to Rule II are as fallows: 

RULE 1 I ( 2) (a) fa i 1 ure to act in the best interest of 
1?.\!blic hg_<!_lth in an emergency situation, including, but 
not limited to, disease outbreaks, spills, tampering ftll9 
treatment facility failures, interruption in seroiee, and 
ftatufill~teft>; 
(2) (c) failure to respond to nitrate, total coliform, 
turbidity or ot.tJer MCL violations tlli!.t_ pose an acute risk 
~11bl_i<;<_!1ealth, including ~tiHEJ ta the de~a!'tl!lent, 
check sampling, implementatieR ef eerreetive aetieR within 
~eu~ and public notification. 

8. COMMENT: NORTH VALLEY COUNTY WATER DISTRICT BOARD MBMBBRS, 
BT. MARIE. The board members suggest that the rules give con
s !deration to sma 11 systems since they are the ones that can 
least afford to comply. The board also encourages common sense 
in assessing penalties and that care be used in determining the 
responsible party when violations occur. 

RESPONSE: The proposed rules est~tbl ish smaller pena 1 ties for 
small systems. As mentioned above, penalties are normally as
sessed after opportunities for compliance are offered for less 
serious violations and are not automatically assessed for every 
violation. Penalties should, therefore, not be assessed inap
propriately under the proposed rules. In addition, proposed 
Rule V allows moderation of penalties on a case-by-case basis. 

Under the enforcement authority of the Public Water Supply 
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Act, the department cannot take action against a party that is 
not responsible for compliance. For these reasons, no change 
in the proposed rules will be made to address this comment. 

9. COMHEHTI David G. Rice, attorney for Hill County Water 
District. Mr. Rice recommends that the department make use of 
consent orders in lieu of standard administrative orders, asks 
for an interpretation of Class II violations, notes that many 
small water suppliers cannot afford penalties for unintentional 
acts, and asks for more assistance in solving compliance prob
lems rather than assessment of penalties, perhaps through the 
hiring of additional staff. 

RESPOHBBs The proposed rules do not specify the conditions 
under which a consent order wi 11 be used by the department. 
Consent orders will be considered and used according to the 
enforcement procedures now being developed. Generally, consent 
orders may be appropriate in situations where the responsible 
party is willing to achieve compliance according to a schedule 
agreed upon by the department. 

The proposed rules define Class II violations to include 
all routine water quality sampling and monitoring, operator 
certification requirements, treatment technique requirements 
(except for disinfection), and public notification requirements 
not associated with an acute health risk. Clnss I violations 
are defined to include those violations ilSSociated with immi
nent public health risks. In contrast, Class II violations are 
associated with risks to public health that are not acute in 
nature. The rule will not be modified to list every possible 
Class II violation as that would result in a rule listing near
ly every regulation governing public water supplies. This is 
unnecessary as non-compliance with those regulations may result 
in penalties. The definition of Class r violations has been 
modified, however, in response to this and similar comments. 
The change has been made in order to clarity the distinction 
between Class I and I I violations. §..@.!!. Response No. 7. 

The assessment of penalties under the proposed Rule IV 
specifies that the department will consider, among other 
things, the size of the system and the culpability or the vio
lator. That is, unintentional acts are less culpable than 
reckless or negligent behavior. In addition, the minimum penal
ties specified in Table I under Rule IV adjusts the penalty 
downward for small systems. Under Rule V, penalties may be 
modified by suspending all or a portion of those penalties when 
appropriate. Finally, when the cost of returning to compliance 
is significant, consideration will be given to a schedule for 
returning to compliance. 

10. COMMENT: Ray Wadsworth, Montana Rural water systems Inc. 
Mr. Wadsworth requests that a step-by-step enforcement proce
dure be agreed to by all personnel of the department, approved 
by the department administration and the Board of Health and 
Environmental Sciences (BHES), and provided to every water 
system that may be subject to the penalties. lie request~ thdt 
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adoption of rules be postponed until reauthorization of the 
Safe Drinking Water Act occurs. He requests that consent orders 
be utilized in lieu of standard administrative orders. He re
quests that clarification be provided to define violations, 
that instructions (with some flexibility) be provided to assist 
suppliers in returning to compliance, that an opportunity to 
meet with the regulatory agency be provided to determine what 
exactly will be required to come into compliance, that suffi
cient time be given to make changes following the agreement 
upon the necessary steps to return to compliance, and that 
sufficient warning be given whenever possible to allow a sup
plier to budget for compliance issues. 

RESPONSE: The department is in the process of developing an 
enforcement policy that is scheduled for completion in January. 
In the meantime, interim enforcement policy and procedures have 
been adopted by the department. These will be used as the stan
dard for all enforcement actions within the Water Quality Divi
sion. The enforcement policy will not be adopted in these 
rules, however, because it is intended as internal guidance for 
department review and selection of enforcement actions. These 
proposed rules will be modified, however, to indicate that the 
administrative penalty rules will be applied in conformance 
with the enforcement policy and procedures adopted by the de
partment, as follows: 

E!J!,J;;___J PURPOSE (.ll This subchapter implements 75-6-103, 
MCA, which requ~res rules establishing administrative 
enforcement procedures and administrative penalties autho
rized under the Public Water supply Act, Title 75, chapter 
6, part 1, MCA. These rules are to be applied in accor
dance with_~forcement policies and procedures adopted 
Qy_!he department for water gyality-related laws and pro
grams administered by the department, 

Reauthorization of the SDWA did not occur in the l03rd Congress 
and may take months or longer to come to closure. Delay of the 
rules until then is inappropriate due to the mandate of the 
state law, enacted in 1991, requiring the adoption of adminis
trative penalty rules. 

consent orders are not objectionable in certain situations 
and will be used when appropriate. consent orders may, howev
er, require more time than the department staff has available. 
The proposed rules are intended to avoid any arbitrary assess
ment of penalties, and should help the public better understand 
the potential consequences of non-compliance. 

Any violation may subject a supplier to penalties but 
generally it is the more serious violations that will result in 
penalties. Serious violations include those listed as Class I 
violations, as well as those included in EPA's significant non
complier definitions, which could be Class I or Class II viola
tions. Table I in Rule IV in the proposed rules establishes 
minimum penalties for the most common violations. Class I 
violations are those that result in imminent health risks and 
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may result in penalties. Class II violations may also result 
in penalties, but only after opportunity is given to return to 
compliance through informal enforcement efforts. 

The administrative penalties specified under the proposed 
rules are designed to make compliance cheaper than non-compli
ance, and are not intended to be excessive. The supplier can 
avoid penalties by remaining in compliance, especially after 
warning letters are received. A supplier should already have a 
budget established to cover compliance costs such as monitor
ing costs. The department is not required to allow a system 
time to budget the costs of non-com,Pliance, i.e., penalties, 
for failure to do monitoring. A system can avoid all costs of 
noncompliance simply by complying with all requirements in a 
timely manner. Under Rule V, the department can also suspend 
penalties where appropriate; the ability to pay is a consider
ation that must be addressed when suspension is considered. 

11. COMMBIITI Pennia Riddell, Rae county water i sewer Dis
trict, Boseman. Mr. Riddell requests better detinitions for 
violations. He requests that procedures be included for how 
fines are to be assessed and how the total amount of the fine 
will be determined. He is concerned that there is no apparent 
consideration for the time that it may take for a supplier to 
secure funding for necessary improvements. He states that the 
proposed rules do not recognize that equipment failure and 
power outages are out of the control of the supplier. Finally, 
Mr. Riddell requests that more time be allowed for adoption of 
the rules so that the department can work with suppliers and 
groups like Montana Rural Water Systems Inc. to formulate an 
agreeable solution. 

RBSPOHSBI The definition of Class I violations is being clari
fied in response to this and similar comments in order to clar
ify the distinction between Class I and II violations. !l.~, 
Reaponee Ho. 7. 

The proposed rules will not include the method or philoso
phy behind a decision to seek penalties as the inclusion of 
this method would be too burdensome for rulemaking. The de
partment is developing an enforcement manual that will specify 
the procedures and criteria used in determining the appropriate 
enforcement response, including the assessment of penalties. 
That manual is expected to be complete by January 1995. 

A reasonable time for reaching compliance is generally a 
consideration in any order issued by the department. Since this 
is determined on a case-by-case basis, no change to the rules 
will be made to address this concern. 

Finally, the rules do not require that the department take 
action against a supplier for power failure or equipment fail
ure. The rules define Class I violations as a failure of the 
supplier to take appropriate measures after certain emergency 
events occur. As stated in Response No. 7, the rules have been 
modified to address this concern by deleting reference to "in
terruption in services", which would i.ncl ude equipment tail
ures. 
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12. COMMENT: Mr. Glenn Decker, Great Falla. Mr. Decker is con
cerned that past violations are proposed to be subject to pen
a 1 ties. He indicates that a bad sample recently taken by the 
department would subject him to penalties. He also found that 
he recently did not take required lead and copper samples and 
is concerned that he would be liable for penalties. He states 
that residents of his mobile horne court were required to have 
their homes tested for lead and copper levels in the tap water, 
but city residents were not. 

RESPONSE: Although all violations are theoretically subject to 
penalties, only those that are determined by the department to 
be significant due to the seriousness of the violation or those 
that occur with significant frequency will likely result in a 
penalty. As stated above, the proposed rules do not specify 
when penalties will be assessed due to the complexity of this 
determination. 

The proposed penalties specified in the rule are not in
tended to be retroactive in their application. 

1 J. COMMENT: Mr. Larry Rasmussen, Great Falla. Mr. Rasmussen 
states that penalties will not make the water any better. He 
states that penalties of $500 per day can result from differ
ences of a pin ion and is concerned that only one person's opin
ions may be considered when penalties are assessed. 

RESPONSE: Pen a 1 ties are .intended to deter violations of the 
Public water Supply Act and to ensure that action is taken to 
return to compliance after routine, informal efforts have 
failed. Penalties therefore are specifically intended to make 
sure that the water is safe for human consumption. 

Penalties will not result from one person's opinion but 
will be determined according to the interim enforcement proce
dures manual adopted by the department. The procedures require 
monthly reviews by program staff to determine which violations 
will require formal administrative enforcement and may include 
the assessment of penalties. Final review and selection will be 
done by the Division Administrator. 

14. COMMENT: Anne Boothe, Phi leo Economic Growth council, 
Malta. Ms. Booth encourages regulations that are conducive to 
economic growth. She also encourages a reduction from tpe re
quired monthly coliform sampling to quarterly sampling. 

RESPONSE: The pen a 1 ty rules wi 11 not i rnpact a supplier that 
complies with the requirements of the Public Water supply Act. 
The proposed rules do not address requirements for sarnpl ing 
frequency. Therefore, no change in the proposed rules will be 
made to address this comment. 

15. COMMENT: M4rvin Pretz, Belgrade, Mr. Pretz protests that 
the proposed rules will place the department in an adversarial 
position with water suppliers. lie suggests that the department 
hire engineer·s to facilitate compliance rather than propose 
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penalties. He suggests that a fee for this service be consid
ered for this additional service. 

RESPONSE: As stated above, the proposed rules simply specify 
minimum penalty amounts for certain violations and describe 
procedures for issuing orders. The suggestion to hire engi
neers and charge fees for this service is outside the scope of 
this rulemaking. No change in the rules is necessary to ad
dress the concerns of this commentor. 

16. COMMENT: Richard John Kingdon, Grubstake Restaurant, Ham
ilton. Mr. Kingdon complains that his water tests are already 
very expensive and that further penalties are unnecessary. He 
believes that his spring, which is developed at the edge of 
Forest Service property, is not vulnerable to contamination and 
should not be subject to such stringent sampling requirements. 

RESPONSE: As stated above, the legislature adopted a law in 
1991 that requires the Board to adopt rules establishing en
forcement procedures for the issuance of administrative orders 
and the imposition of administrative penalties. The proposed 
rules implement legislative intent. 

17. COMMENTS: Chris Henderson, Loring Club, Loring. Scott ' 
Barb Waters, Evan Waters, Homesteaders Pizza, Malta. Joe and 
wanda Joe's In and out, Malta. Hines N-L, Malta. The commentors 
state that there have been problems with the bureau in the 
past. They suggest that the DHES Public Health Lab has been at 
fault in some positive coliform sample results. They state that 
monthly samples are required now and that 10 check samples are 
required for positive coliform results. They state that the 
department requires a notarized compliance letter when a rou
tine sample is missed and that the department recommends revo
cation of business licenses when compliance letters are not 
sent. They state that restrictions and limits need to be placed 
on the bureau. 

RBSPONBBI Although the department does use bi-lateral compli
ance agreements (BCA) for enforcement purposes, the proposed 
rules do not address those agreements. The proposed rules 
implement the administrative order authority and administrative 
penalty authority granted to the department under the Public 
Water supply Act. No ch~nge in the rules is necessary to ad
dress this comment. 

18. COMMENT: Nancy Brekke, Wilderness Treatment center, Mari
on. Ms. Brekke requests that sampling return to quarterly tor 
small public systems. 

RESPONSE: The proposed rules do not address requirements for 
sampling frequency. Therefore, no change in the proposed rules 
will be made to address this comment. 

19. COMMENT; Peter Wipf, representing 33 Hutterite colonies. 
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Mr. Wipf expresses his concern about the proposed penalties and 
how they will be used. He also expressed an interest in working 
with DHES to resolve differences and to avoid penalties whenev
er possible. 

RESPONSE: The proposed rules will be used in conjunction with 
an interim compliance/enforcement procedures manual adopted by 
the department and in conjunction with the penalty policy now 
being developed. Those procedures and policies will clarify hoW 
and when penalties will be assessed. The rules have been modi
fied to express this intent. ~ Response No. 10. 

20. COMMENT: R.H. Scott, seeley Lake-Missoula county Water 
District. Mr. Scott requests that the department spend resourc
es in technical assistance rather than in adoption of penalty 
rules. Mr. Scott also requested the following changes to the 
rules: (A) Rule II, definition 2 should be changed to allow for 
factors beyond the control of the supplier, such as equipment 
failure, testing facilities and lack of full-time employees 
(Mr. Scott suggests the inclusion of specific time frames for 
responses); (B) Rule II, definition 3 should be revised to 
include all potential violations; (C) Rule II, definition B 
should be changed to include an exact time frame tor the recip
ient of an order to request a hearing, instead of the phrase 
"timely fashion"; (D) Rule III, section (1) should be changed 
to strike the phrase" ... or is not expected to comply with the 
initial response", ... ; (E) Rule III, section (1) (b) administra
tive costs should be clarified; (F) Rule III, section 
(1) (d) (ii) should be changed to allow for equipment failure, 
engineering miscalculations etc.; and (G) Rule III, section 
(2) (d) should be changed to allow for additional connections to 
a water system if interim measures to protect public health are 
implemented. In addition, Mr. scott recommends flexibility in 
writing and implementation of the rule, and that DHES concen
trate on problem solving rather than enforcement, 

RESPONSE: The department is required by the 1991 amendments to 
the Public Water Supply Law to adopt rules for implementation 
of administrative enforcement and administrative penalty au
thority. These rules are therefore necessary. 

Following are responses to comments listed immediately 
above: (A) This definition will be clarified. The intent was 
not to penalize suppliers for situations beyond their control. 
The intent was to encourage compliance in situation where the 
public health is threatened unnecessarily because of failure to 
act by the supplier. m Response No, 7 and 9. (B) Including 
all possible violations under Class II would cover nearly all 
violations of the rules regulating public water supplies. This 
would result in a rule that would be extremely lengthy and 
duplicative of the regulations currently established for public 
water supply systems. Therefore, the suggested change will not 
be made. ~ also, Response No. 9. (C) This definition will 
be changed to specify the 30 days allowed by law. (D) This 
phrase has already been delnted from the proposed rules so that 
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no further change is necessary. (E) This comment is not clear. 
Administrative costs are not addressed in this section. This 
section allows the department to pursue penalties in instances 
where a person does not respond to a warning letter. There
fore, no change to the proposed rules will be made to address 
this comment. (F) This section does not require the imposition 
of a penalty but gives the department the discretion to assess 
penalties if the same or similar violation occurs within 12 
months. A change in the rule, therefore, is not necessary to 
address this comment. (G) Rule Ill (2) simply lists a number of 
requirements that may be included in an order. The proposed 
change to Rule III(2) (d) will not be made as the possibility 
for additional service connections is not precluded by that 
rule. (H) The rules, in• conjunction with department approved 
procedures and enforcement policy, will allow some discretion. 
The rules are intended, however, to more clearly define the 
department's enforcement authority under the Public water Sup
ply Act. 

21. COMMENT: staff of department's Water Quality Division. 
Changes to clarify certain sections of the rules are necessary 
for the following reasons. (1) The second sentence of Rule 
111(1) should be deleted because it conflicts with the require
ment in the rules providing that a warning letter must precede 
the imposition of penal ties for all Class II violations. In 
addition, Rule III(l) (a) should be modified to clarify that 
penalties are not mandatory for all Class I violations but may 
be imposed without issuance of a warning letter; (2) Rule IV 
(1) should be modified to correct the name of the Montana De
partment of Revenue; and ( 3) Rule V ( 2) 5hould be amended to 
clarify that compliance must be maintained for one year after 
achieving compliance. 

RESPONSE: For the reasons stated above, the rules have been 
modified as suggested. 

22. COMMENT: John campbell, City of Polson. Mr. Campbell re
quested clarification of certain definitions and wording of the 
rules, as follows: (A) The term "tampering" as u10ed in the 
definition for Class I violations in Rule II(2) (_a) Should be 
clarified. Tampering could refer to actions of som~lle employed 
by the water supplier or the actions of someone else. He ex
pressed concern over the liability of the supplier resulting 
from the actions of someone not under the supplier's control; 
(B) The phrase "interruptions in service" in the same defini
tion should be deleted or clarified since a water supplier 
typically has little or no control over interruptions in ser
vice; (C) Failure to provide continuous disinfection should be 
removed from the Class I violations listed in Rule II(2)(b). 
He stated that equipment failures are possible even when a back 
up system is available; (D) Examples of Class II violations 
should be listed in Rule 11(3); (E) Rule 111(2) (d) (i) should be 
deleted because requiring a supplier to cease use of a water or 
sewer system until all written approvals are obtained is an 
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unreasonable requirement; (F) Rule v was excellent; and, (G) 
Suppliers should be provided with calendars to indicate when 
sampling is to be done in order to promote compliance. 

RBSPOIISB: (A) "Tampering" is included as a Class I violation to 
address incidents of vandalism that may result in threats to 
human health. Although the supplier may have no control over 
such incidents, the supplier remains responsible for minimizing 
the health risk resulting from the actions of others. For exam
ple, vandals entered a steel tank serving a public water system 
in Montana and defecated in the tank. Residents consumed the 
water until routine sampling detected the problem. The supplier 
reacted immediately and minimized public health risks after the 
problem was found by flushing and disinfecting the system, 
taking repeat samples and providing a new lock on the tank. If 
the supplier had not reacted immediately, the health risks are 
obvious. Due to the gravity of harm that may result from a 
supplier's delay in protecting public health, the rule will 
remain as proposed; (B) The phrase "interruption in service" 
has been deleted from the revised rule proposal. See Response 
No. 7 and 9; (C) Even though failure to provide continuous dis
infection is listed as a Class I violation. penalties are not 
automatically imposed. The decision to pursue penalties for 
Class I violations will be made according to department poli
cies and procedures currently under development. Such penalties 
would be assessed only when appropriate under that guidance. 
Since continuous disinfection is an extremely important barrier 
against waterborne disease, failure to do so wi 11 remain a 
Class I violation as originally proposed; (D) Including exam
ples of Class II violations in the definition may be misleading 
as not all violations can be listed and those that are listed 
would not completely inform the reader of the specific require
ments necessary for achieving compliance. Examples of Class II 
violations are failure to take required routine coliform, chem
ical or radiological samples, failure to perform routine water 
quality monitoring (chlorine residual, turbidity etc.), failure 
to submit required water quality monitoring reports, failure to 
provide public notification for violations that are not acute 
public health risks (e.g., notice for failure to take routine 
chemical samples) etc. As stated above, the examples will not 
be included in the definition of Class II violations as they 
may cause unnecessary contusion; (E) The rule allows the De
partment to issue an administrative order prohibiting the use 
of a water or sewer systems. The ability to use this prohibi
tion is discretionary and not required in every order issued by 
the department. The rule notifies the regulated community that 
the prohibition may be used when appropriate. For example, if a 
restaurant was built without approval and obtained its water 
from an untreated surface water source, the department could 
not allow such a facility to remain open until the plans for 
the facility were reviewed and approved. This rule clarifies 
the Department's authority to prevent further use of the system 
and will remain as proposed; (F) No response required. (G) 
Comment noted. since the commentor's suggestion is beyond the 
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scope of the proposed rulemaking, no change will be made to 
address this comment. 

23. COMMENT: Will Snodgrass, Missoula. Mr. Snodgrass opposed 
striking the second sentence of paragraph ( 1) in Rule I II. He 
described several examples of possible violations that he ap
parently believed would warrant imposition of larger penalties 
than those specified in Table I in Rule IV. 

RBSPONSB: The flexibility to increase penalties above the 
amounts listed in Table I is already available in the statute. 
Therefore, the proposed deletion of this sentence will be made 
in the final rule. 

24. COMMENT: Christine Anderson, Lorinq. Ms. Anderson stated 
that she had forgotten to take a sample from the water system 
serving the Loring Bar. She stated that her business is now in 
jeopardy tor the next six months. She stated that the water 
from her well has always tested satisfactory, and she is con
cerned about the costs of these rules. 

RESPONSE: The rules will not add any costs to the operation of 
a public water supply if the supplier is in compliance with 
current regulations. Also, violations do not automatically 
result in penalties as described in previous responses. Final
ly, the department is required by law to adopt the rules. 
Therefore, no changes to the rules will be made in response to 
this comment. 

Certified to the secretary of State January 30. 1995 

Attorney 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of a new rule 
to reject, modify, or 
condition permit applications 
in the Truman Creek Basin 

TO: All Interested Persons 

NOTICE OF ADOPTION OF 
ARM 36.12.1019 TRUMAN 
CREEK BASIN CLOSURE 

1. On November 23, 1994, the Department of Natural 
Resources and Conservation published a notice of public hear
ing on the proposed new rule to reject, modify, or condition 
permit applications in the Truman Creek Basin at pages 3007 
and 3008, Montana Administrative Register. Issue number 22. 
Notices were also published on November 17 and 24 and December 
1, 1994, in the Daily Inter Lake. Individual notices were 
mailed on November 10, 1994, to 45 water users in the proposed 
closure area. 

2. On January 5, 1995, at 7:00p.m., a public hearing 
was held in the conference room of the Fish, Wildlife & Parks 
building in Kalispell, Montana. During the hearing and the 
prescribed comment period, the Department received oral com
ments from interested persons. Further written comments were 
accepted through January 11, 1995. 

J, The proposed new rule is being adopted as proposed. 
The closure period will be from July 15 through August 31. 

4. The Department has thoroughly considered all written 
and oral comments received. The following is a summary of the 
comments and the Department's responae to these comments: 

C()IIIBIU': The water shortage in the Truman Creek basin is 
not due to the domeatic and agricultural uses. It is caused 
by clear cutting in the watershed which reduces the amount of 
snowpack which auppliea water to the Truman Creek basin. The 
state of Montana should not allow clear cutting. 

RESPOBSE: Clear cutting may reduce the amount of snow
pack: however, this Department has no jurisdiction over the 
practice of clear cutting. The only remedy for a water short
age caused by clear cutting over which the Department has 
jurisdiction, is the basin closure. Land use issues can be 
best addressed through other regulatory agencies at the local, 
state. and federal levels. Regardless of the cause, the 
Department's water availability report for the basin shows 
there is not aufficient water during the closure per1od except 
for existing water users who often experience a shortage of 
water. 

CQMMENT: Purchasers of new property in the Truman Creek 
drainage, would not be able to obtain water rights. 

There seems to be no scientific, measurable, or reason
able explanation of a problem with Truman Creek. There has 
been no study to indicate a problem. 
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RESPONSE: The closure period is from July 15 through 
August 31. An applicat~on to appropriate surface water during 
the period outside the closure period would be accepted and 
processed. If one w~shes to construct a storage facility to 
appropr1ate and store water during the period outside the 
closure period for use during the closure period, the applica
tion would be accepted and processed by the Department. 
Ground water appropriations over 35 gallons per minute can be 
made if the source of water is not directly connected to 
surface sources. A notice of completion of ground water 
appropriation under 35 gallons per minute could also be filed 
and the Department is required by law to issue a water right 
certificate for such wells. 

The Department researched water right records; reviewed 
precipitation maps; obtained aoila and topographic maps, 
runoff and flow measurement records, and actual water use 
information; and performed an hydrologic analysis. This 
analysis produced the information that the basin was water 
short only during the period from July 15 through August 31, 
the proposed closure period. This was explained before the 
hearing and the water availability report was available for 
rev~ew at the hearing. 

CQMMENT: The Department should allow those who have been 
using the water w1thout a permit to be grandfathered in. The 
depletion of water due to an outside source should not warrant 
punishment to land owners who have the creek on their land. 
In one instance, water has been used without a water right for 
15 years and another for five years. There was a moratorium 
on water right applications in 1991 and we were not allowed to 
make application for new use. 

BESPQNSE: There is no provision in Montana Water Law for 
a person using water illegally to be granted a beneficial 
water use permit by grandfathering. The moratorium proclaimed 
by the Governor in 1991 was in effect for approximately five 
months due to drought conditions. An application could have 
been made by these users at any time before and after the 
moratorium. The closure will not punish any land owner who 
has obeyed the law by filing for and receiving a beneficial 
water use permit prior to appropriating the water. Those who 
have not filed for a beneficial water use permit, but use the 
water without a permit are guilty of a misdemeanor and may be 
subject to civil penalty as well, 

CQMMENT: The ground water users were not informed of this 
procedure as they should have been by law. Paragraph four of 
the closure places the burden of proof that the ground water 
to be appropriated is not directly connected to the surface 
water upon the applicant. The Department has a great deal of 
d<scretion in denying an application. It would become a 
battle of the hydrologists, The burden of proof should be 
placed upon the more senior water right holders and on the 
Department, not on future ground water u11ers. 
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RESPONSE: Mont. Code Ann. S 85-2-319(4) (19931 states in 
relevant part, "Title 2, chapter 4, parts 1 through 4, govern 
rulemaking proceedings conducted under this section, except 
that in addition to the notice requirements of those parts, 
the depart~ent notice of the rulemaking hearing must be pub
lished at'least once each week for 3 successive weeks, not 
less than 30 days before the date of the hearing, in a newspa
per of general circulation in the county or counties in which 
the source is located. The department shall serve by mail a 
copy of the notice, not less than 30 days before the hearing, 
upon each person or public agency known from the examination 
of the records of the department to be a claimant, approp
riator, or permitholder of water in the source," Since ground 
water is not the source of water concerned in this closure the 
Department was not required to notify ground water right 
owners. 

An applicant for a ground water permit has always had the 
burden to prove the proposed appropriation will not adversely 
affect other water users, including any surface water users. 
One of the methods to prove no adverse effect is having a 
hydrologist perform a study and produce a report. This is not 
a new concept. The Department has no additional powers as a 
result of this closure. 

CQMMENT: Emmons Creek is a very small creek of very short 
length used as a primary source of household water, The 
people now living on Emmons Creek cannot use all the water 1t 
contains, but the full amount of water would make no differ
ence to ranches on Truman Creek, Emmons Creek users are being 
penalized with possible loss of water due to logging and 
timber sales. To lose water on Emmons Creek would put a 
hardship on almost every family up and down the creek. The 
average deep well is about $6,000 to put down which is more 
than most people can afford on short notice. One solution 
would be to delete Emmons Creek from the proposed Truman Creek 
basin closure, 

RBSpQBSE: Closing the basin to further appropriation 
would not reduce the amount of water available to the people 
who have water rights and use the water now. It would protect 
the current flows and not allow the water to be further de
pleted during the closure period. The waters of Emmons Creek 
will not be taken from the current users with valid water 
rights to be used in Truman Creek. 

CQHM~NT: Fire protection is an issue. Since there 1s not 
enough water in the creek to fill the fire trucks, they must 
travel to Smith Lake to refill which would use valuable fire
fighting time. One user has tried to keep 30 feet of green 
vegetation around their house, but could only water 15 to 20 
minutes in each spot and for only one hour at a time before 
the hose ran dry and dribbled 10 inches from the sprinkler 
head, Then the users could nul run any water at all for the 
next three or four hours. 
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RESPQNSE: Keeping a span of green vegetation around one's 
home is one way to protect from fire; however, the same result 
could be obtained by a cultivated span around the home, thin
ning of nearby trees, and removal of underbrush. Perhaps, 
s1nce water is so short, that should be considered instead of 
using the water to promote the growth of vegetation. Also 
temporary appropriations of water from any surface source in 
the basin is exempt from this closure when used to fight 
f1res. 

CQMMENT: Closing the basin for a small part of summer is 
ludicrous at best. A dry spring and dry fall will take a lot 
of water out of the creek at a crucial time when trout are 
spawning. There is a need to close it all year against 
further use. 

RESPQNSE: The record supports the closure of the Truman 
Creek basin from July 15 to August 31. There are no factual 
data of record to support closure for a longer period. More
over, there are no water rights for the protection of any in
stream flows for fisheries. If conditions in the Truman Creek 
basin change and the petitioners have factual data demonstrat
ing there is a shortage during other periods of the year, they 
can petition the Department at that time to close the basin 
during those periods. 

CQMHENI: Many people draw from Truman Creek that do not 
have water rights. Who is responsible for policing water 
appropriatora? Why do some users have to follow the laws and 
others get away with doing whatever they please? 

B£5~: The Department simply does not have the re
sources (personnel, money, and time) to police every atream in 
the State. The Kalispell Water Resources Regional Office 
manages four counties, some of the most heavily populated 
areas in the State. When a formal complaint is filed, it is 
irwestigated to the extent allowed by the available resources 
and the 1llegal water use is either stopped voluntarily or the 
matter may be pursued through legal channels. Each senior 
water user has a duty to call for water when it is needed and 
the junior is required to cease or reduce water use until the 
senior's right is satisfied. If a senior calls for water and 
the junior does not release the water, a formal complaint may 
be filed with the Department. However, if the Department is 
unable to pursue the matter, the senior always has the option 
of tak1ng the matter to court without the Department. 

5. No other written or oral con®ents were received. 

-- -?f~_d,_ A.n-J 
(Mark Simo~ich, Director 

Certified to the Secretary of State January 30, 1995. 
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BEFORE THE BOARD OF PRIVATE SECURITY PATROL OFFICERS 
AND INVESTIGATORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on the 
licensure exemption of Federal 
Defenders of Montana, Inc. 
investigators 

DECLARATORY RULING 

Introduction 

1. On May 26, 1994, the Board of Private Security Patrol 
Officers and Investigators published a Notice of Petition for 
Declaratory Ruling in the above-entitled matter at page 1462, 
1994 Montana Administrative Register, issue number 10. 

2. on July 14, 1994, the Board presided over a hearing in 
this matter to consider written and oral testimony from 
interested individuals. 

3. on October 18, 1994, the Board made a motion to deny 
the petition for declaratory ruling. 

The Quo•tion Present•a 

4. Petitioner requests a ruling on whether investigators 
employed by Federal Defenders of Montana, Inc. qualify for an 
exempt ion under the licensure requirement for private 
investigators under section 37-60-105, MCA. 

Applic&ble Law 

5. Petitioner seeks a ruling that FDM investigators 
qualify for one or more of the following exemptions: 

a. Section 37-60-105(1) (a), MCA. [This chapter 
does not apply to: I any one person employed singly 
and exclusively by any one employer in connection with 
the affairs of such employer only and where there 
exists an employer-employee relationship and the 
employee is unarmed, does not wear a uniform, and is 
guarding inside a structure which at the time is not 
open to the public; 

b. Section 37-60-105(1) (b) (iii), MCA. [This 
chapter does not apply to:) a person .. _ who has 
received training as a private security guard from 
the employer or at the employer's direction; 

c. Section 37-60-105(2), MCA. [This chapter does 
not apply to:] an officer or employee of the United 
States of America or ol' this state or a political 
subdivision thereof while such officer or employee is 
engaged in the performance of his official duties; 

d. Section 37-60-105 (4) (b), MCA. [This chapter 
does not apply to: J a legal intern, paralegal, or 
legal assistant employed by one or more lawyers, law 
offices, governmental agencies, or other entities; 
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e. Section 37-60-105(9), MCA. [This chapter does 
not apply to:] an internal investigator or auditor, 
while making an investigation incidental to the 
business of the agency or company by which he is 
singularly and regularly employed. 

Facts Pnsented 

6. At the hearing, Mr. Gallagher testified as follows: 
The FDM is a nonprofit corporation established under the 
Criminal Justice Act, 18 U.S.C. Section 3006A(a), Community 
Defender Organization Model. The Criminal Justice Act provides 
for three models of indigent defense plans. In Montana, a panel 
of Federal District Court judges adopted the Community Defender 
Organization Model. The Community Defender Organization Model 
follows guidelines established by the Administrative Office of 
the United States Courts. Pursuant to those guidelines, the FDM 
incorporated under the laws of Montana. The organization is 
funded by the federal government. 

7. Mr. Gallagher further testified that FDM investigators 
are full-time salaried employees of the FDM who work under the 
supervision of the Chief Federal Defender. They receive 
training from the Administrative Office of the United States 
Courts. FDM investigators gather evidence and assist attorneys 
in the defense of indigent criminal clients and federal habeas 
corpus litigants. 

Legal Analysis 

8. FDM investigators do not qualify under any exempti?n 
listed in section 37-60-105, MCA. Subsection (1) (a) lB 
inapplicable because FDM investigators are not •guarding inside 
a structure.• Subsection (1) (b) (iii) is inapplicable because 
FDM investigators do not meet the definition of "private 
security guard" found at section 37-60-101(15), MCA. Subsection 
(9) is inapplicable because FDM investigators are not "internal 
investigators or auditors• as defined at ARM 8.50.423(5) as a 
person who "investigates incidents occurring within the internal 
affairs of an agency or company ... and only investigates acts 
committed by persons who are employed by that company or 
agency. • 

9. FDM investigators do not meet the requirements for 
exemption as a paralegal or legal assistant under subsection 
(4) (b). Section 37-60-101(12), MCA defines •paralegal" or 
"legal assistant• as 

a person qualified through education, training, or 
work experience to perform substantive legal work that 
requires knowledge of legal concepts and that is 
customarily but not exclusively performed by a lawyer 
and who may be retained or employed by one or more 
lawyers, law offices, governmental agencies, or other 
entities or may be authorized by administrative, 
statutory, or court authority to perform this work. 
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The definition of private investigator appears at section 
37-60-101(14), MCA: 

a person other than an insurance adjuster who for 
any consideration whatsoever makes or agrees to make 
any investigation with reference to: 

(a) crimes or wrongs done or threatened against the 
United States or any state or territory thereof; 

(b) the identity, habits, conduct, business, occupation, 
honesty, integrity, trustworthiness, efficiency, loyalty, 
activity, movement, whereabouts, affiliations, 
associations, transactions, reputation, or character of any 
person; 

(c) the location, disposition, or recovery of lost 
or stolen property; 

(d) the cause or responsibility for fires, libels, 
losses, accidents, or injury to persons or property; 
or 

(e) securing evidence to be used before any court, 
board, officer, or investigating committee. 

The Board notes that the FDM employees in question are referred 
to as "investigators, • and not as "legal assistants• or 
•paralegals." Under the facts presented, FDM investigators are 
not performing "substantive legal work.• The substance of FDM 
investigators' work is to investigate crimes alleged against FDM 
clients and to secure evidence to be used in court to assist in 
their legal defense. 

10. Finally, FDM investigators do not qualify for 
exemption under section 37-60-105(2), MCA because they are 
employees of the corporation and not employees of the "United 
States of America or of this state or a political subdivision 
thereof . 

Conclusion 

11. The Petition for Declaratory Ruling and Petitioner's 

<oq••::.:·:h::--~;;;f ''::Y':;·~::-·': ::,:BNJBD. 
BOARD OF PRIVATE SEC~TY PATROL 
OFFICERS AND INVESTIGATORS 

BY, .L .6~ 
GARY GRAYJ'cHAi 
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NQTICE OF FUNCTIONS OF APMINISTRATIVE CODE CQMMITTEE 

The Administrative Code Coamittee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of state, except rules proposed by the 

Pepartaent of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative code CoMmittee has the authority to make 

recoamendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the CoMmittee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USB THII ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE ReGISTER 

Adwiniatratlye Rylea of ftontana CARMI is a 
looseleaf ca.pilation by depart .. nt of all rule• 
of state depart•ents and attached boards 
presently in effect, except rulea adopted up to 
three .onthl previou•ly. 

Mpntana A41iniwtratiye Beqister liABl is a soft 
back, bound publication, issued twice-.anthly, 
containing noticea of rules proposed by agencies, 
notice• of rules adopted by agencies, and 
interpretations of atatutea and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulinga) issued since 
publication of the preceding register. 

uae of tbe Adwinistratiye Ryle• of Montana CARMI: 

Known 
Subject 
Matter 

statute 
Nu.ber and 
Depart .. nt 

1. consult ARM topical index. 
Update the rule by checking the accu•ulative 
table and the table of contents in the last 
Montana Adlinistrative Register issued. 

2. co to cro•• reference table at end of each 
title which lists MCA section nuwbers and 
corresponding ARM rule nu~rs. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through September 
30, 1994. This table includes those rules adopted during the 
period October 1, 1994 through December 31, 1994 and any 
proposed rule action that was pending during the past 6-month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1994, 
this table and the table of contents of this issue of the MAR. 

This table indicatae the department name, title number, rule 
numbars in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Register. 

GBHERAL PROVISIONS, Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Administrative Register, 
p. 2709, 3009 

ADMINISTRATION. pepartment of. Title 2 

2.5.201 
2.21.6701 

and other rules - State Purchasing, p. 2469, 2814 
and other rules - Statewide Employee Incentive Award 
Program, p. 1784, 2511 

(Public 
I 

Employees' Retirement Board) 

I-III 

I-XI 

2.43.203 

2.43.204 

2.43.305 

Approval of Requests for Retirement and Authorizing 
Payaent of Retirement Benefits, p. 2686, 3182 
Mailing Membership Information about Non-profit 
Organizations, p. 508, 2515 
and other rules Medical Review of Members 
Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
Process - Election of Disability Coverage, p. 1191, 
1816. 2106 
Deadline for Submitting Facts and Matters When a 
Party Requests Reconlilideration of an Adverse 
Administrative Decision, p. 3116 
Administrative Procedures for Contested Cases, 
p. 2039, 2711 
and other rules - Mailing Membership Information for 
Non-profit Organizations, p. 2666, 3181 
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2.43.509 

(Teachers' 
2.44.518 

"232-

and other rules 
Disability Retirees 
Benefits, p. 2878 

Retirement Board) 

Periodic Medical 
Cancellation of 

Review of 
Disability 

and other rules - Independent Contractor - Limit on 
Earned Compensation - Lump Sum Payments at the End of 
the School Term, p. 3057 

(State 
I 

Compensation Insurance Fund) 

2.55.324 
2.55.326 
2.55.404 

and other rules Optional Deductible 
Retrospective Rating Plans - Premium Rates, 
2881, 3084, 18, 109 
Premium Ratesetting, p. 
Minimum Yearly Premium, 
Scheduled Rating - High 

1497' 2108 
p. 981, 1817 
Loss Modifier, p. 1 

Plans 
p. 2690, 

AGRICULTURE, Department of, Title 4 

I 

I-VIII 

4.2.102 

4.4.312 
4.10.202 

4.15.101 

Emergency Rule to Allow the Use of the Pesticide 
Pirimor Under Section 18 of FIFRA, p. 2109 
Rinsing and Disposal of Pesticide Containers, 
p. 1317, 1988 
and other rule Exceptions and Additions 
Agricultural Sciences Division Exceptions 
Additions for Plant Industry Division, p. 1501, 
Process of Payment for Losses, p. 2373, 2712 

for 
and 

1987 

and other rules - Classification and Standards for 
Pesticide Applicators, p. 2883, 3183, 20 
and other rule - Fees - Mediation Scheduling and 
Agreement Procedures, p. 1499, 1989 

STATE AUDITOR, Title 6 

I-III 

I-VIII 
I -XIII 

I-XXIV 

6.6.5001 

Electronic Filing of the Appointment and Termination 
of Insurance Producers, p. 1323, 1820 
Standardized Health Claim Forms, p. 3060 
Small Employer Carrier Reinsurance Program, p. 1200, 
2111 
Small Employer Health Benefit Plans, p. 511, 1528, 
1990 
and other rules - Small Employer Health Benefit Plana 
and Reinsurance, p. 2562, 2926 

(Classification and Rating Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through August 
30, 1994, p. 2570 

6.6.8301 Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Edition, p. 608, 1669 
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COMMERCE, Department of, Title 8 

(Board of 
8.4.507 

(Board of 
8.6.405 
8.6.407 

(Board of 
8.8.2804 

(Board of 
8.12.601 

8.12.601 

Alternative Health Care) 
and other rules - Required Reports -
After Cesarean (VBAC) Deliveries 
Infectious Waste, p. 2998 

Architects) 
Reciprocity, p. 715, 1577 

Vaginal Birth 
Management of 

and other rules - Examination - Individual 
Standards for Professional Conduct, p. 2771 

Seal -

Athletics) 
and other rules 
and Penalties -
1670 

Chiropractors) 

- Licensing Requirements - Contracts 
Fees - Promoter-Matchmaker, p. 985, 

and other rules Applications Reciprocity 
Reinstatement- Interns and Preceptors, p. 1503, 2713 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222, 1578 

(Board of Clinical Laboratory Science Practitioners) 
I Continuing Education, p. 611, 1671 

(Board of cosmetologists) 
8.14. 401 and other rules - Practice of Cosmetology, Manicuring 

and Electrolysis, p. 331, 1679, 1822 

(Board of 
8.16.405 

8.16.1002 

Dentistry) 
and other rules Fees for Dentists, Dental 
Hygienists, Anesthesia and Denturists Dental 
Hygienist Credentials, p. 2573, 3090 
and other rules - Continuing Education - Requirements 
and Restrictions, p. 988, 1506, 2627 

(Board of Hearing Aid Dispensers) 
8,20.402 and other rules • Fees - Examinations - Licensees 

from Other States. p. 717, 2714 

(Board of 
8.22.302 

8.22.1402 

Horse Racing) 
and other rules - Board of Stewards - Definitions -
Annual License Fees General Provisions 
Permissible Medication - Programs - Exacta Betting, 
p. 2774, 3184 
and other rule • Permissible Medication - Trifecta 
Wagering, p, 1507, 2128 

(Board of Landscape Architects) 
8.24.409 and other rule - Fee Schedule - Renewals, p. 991, 

1579 
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(Board of 
8.28.502 

8.28.1501 

(Board of 
8.32.425 
8.32.1501 

8.32.1606 

-234" 

Medical Examiners) 
and other rules Requirements for Licensure 
Unprofessional Conduct - Definitions with Regard to 
the Practice of Acupuncture, p. 613, 1580 
and other rules - Physician Assistants - Definitions 
- Qualifications - Applications - Fees - Utilization 
Plans Protocol Temporary Approval Informed 
Consent - Termination and Transfer - Unprofessional 
Conduct, p. 720, 1582 

Nursing) 
Fees, p. 2375, 2815 
and other rules - Prescriptive Authority, p. 615, 
1326, 2518, 2716 
and other rules - Non-disciplinary Track - Admission 
Criteria - Educational Requirements, p. 3065 

(Board of Nursing Home Administrators) 
8.34.414A Application for Examinations, p. 993, 2822 

(Board of Outfitters) 
8.39.518 and other rules - Fees - Misconduct, p. 2377, 2823 

(Board of Physical Therapy Examiners) 
8.42.402 and other rules - Examinations - Fees - Licensure by 

(Board of 
8.44.402 

Endorsement Foreign-Trained Applicants, p. 996, 
1583 

Plumbers) 
and other rules Definitions Applications 
Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out
of-State Applicants, p. 3118 

(Board of Professional Engineers and Land Surveyors) 
8.48.407 and other rule Affiliation with National 

Associations - Complaint Process, p. 1625, 2935 

(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience - Fee 

Schedule, p. 3001 

(Board of Radiologic Technologists) 
8.56.602A Permits, p. 2886, 21 

(Board of Real Estate Appraisers) 
8. 57.401 and other rules Definitions 

Requirements Course Requirements 
Education - Fees, p. 727, 1584 

8. 57.402 and other rule - Appraisal Reports 
Requirements, p. 2696, 22 

Application 
Continuing 

- Application 
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(Board of 
8.58.406C 

8.58.411 
8.58.419 

-235-

Realty Regulation) 
and other rule - Application for Equivalency--Broker 
- Grounds for License Discipline - General Provisions 
- Unprofessional Conduct, p. 730, 1585 
Fee Schedule, p. 2698, 3186 
and other rules - License Discipline - Application 
for Licensure - Discipline of Property Management 
Licensees, p. 5 

(Board of Respiratory Care Practitioners) 
8.59.601 and other rules- Continuing Education, p. 2700, 3093 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Schedule of Supervision -

Contents, p. 1327. 1992 

(Board of Passenger Tramway Safety) 
I-II Board Engineer Conducting Acceptance Inspection -

Conference call Meetings, p. 2703 

(Board of 
I 
8.64.802 

Veterinary Medicine) 
Licensees form Other States, p. 8 
and other rules - Applications for Certification -
Qualification Management of Infectious Wastes, 
p. 1329, 1993 

(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code. 

p. 1331, 1994 

(Milk Control Bureau) 
8.79.301 Assessments, p. 89 

(Government Assistance Division) 
I Incorporation by Reference of Rules for Administering 

the 1995 CDBG Program, p. 3067 
I Administration of the 1994 Treasure State Endowment 

(TSBPl Program, p. 125, 1589 
I Administration of the 1994 Federal Community 

Development Block Grant (CDBG) Program, p. 127, 1567 
8.94.4102 and other rules - Report Filing Fees Paid by Local 

Government Entities Financial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999, 2430, 
2717 

(Soard of Investments) 
8. 97.919 Intercap Program - Special Assessment Bond Debt -

Description - Requirements, p. 3069 

(Hard-Rock Mining Impact Board) 
8.104.101 and other rules - Administration of the Hard-Rock 

Mining Impact Act, p. 1627. 2718, 3010 
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(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002, 1823, 1995 
8.127.1007 Sales Staff Incentive Plan, p. 1947, 3094 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules School Funding and Tuition, 

p. 1006, 1824 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576 

(Board of 
I 

10.55.601 
10.55.604 

10.55.711 

10.55.907 
10.56.101 
10.57.101 

10.57.301 

10.58.102 

10.64.355 
10.65.101 

3-2/9/95 

Public Education) 
Teacher Certification Surrender of 
Specialist or Administrator Certificate, 
Accreditation Standards; Procedures, p. 
Accreditation Standards; Procedures 
Standard, p. 3154 

a Teacher 
p. 817. 2525 
1642, 2524 
Alternative 

and other rules - Accreditation - General: Class 
Size and Teacher Load - Clase Size: Elementary, 
p. 3156 
Distance Learning, p. 3152 
Student Assessment, p. 3151 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of Employment - Approved Programs -
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval - Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Class 5 Provisional 
Certificate Social Workers, Nurses and Speech and 
Hearing Therapists - Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing for Certificate Revocation Hearing in 
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal 
Hearing on Appeal - Extension of Certificates for 
Military Service - Conversion Program Secondary to 
Elementary - Class 6 Specialist Certificate, p. 3125 
Teacher Certification Endorsement Information, 
p. 815, 1690 
and other rules - Teacher Certification - Teacher 
Education Programs Standards, p. 735, 2722 
Transportation - Bus Body, p. 733, 2526 
Houre and Days of Instruction Policy Governing 
Pupil Instruction-Related Days Approved for 
Foundation Program Calculations, p. 1640, 2527 
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FAMILY SERVICES, Department of, Title 11 

I 

I 

I 

I-II 

I-II 

I-Il 

11.2.203 

11.5.501 

11.5.601 

11.7.501 
11.7.603 

11.8.304 
11.12.413 

11.14.103 

11.14.104 

11.14. 401 

and other rule - Definitions - Medical Necessity 
Requirements of Therapeutic Youth Group Homes, p. 95 
Smoke Free Environment in Day Care Facilities, 
p. 2890, 3188, 25 
Youth Care Facilities Persons Affected by 
Department Records, p. 2594, 2936, 3011 
Community Homes for the Developmentally or Physically 
Disabled - Persons Affected by Department Records, 
p. 2596, 2939 
and other rules - Counting Children Considered to be 
in Day Care - Infant Needs of Non-Infants - Defining 
Day Care Center, Faaily Day Care Home and Group Day 
Care Home, p. 2389, 2740 
Placement of Children with Out-of-State Providers, 
p. 1338, 1996 
Requests for Hearings Upon Notification of Adverse 
Action, p. 2888, 3187 
and other rules - Child Protective Services, p. 1792, 
2431 
and other rules - Case Records of Abuse and Neglect, 
p. 1789, 2433 
Foster Care Review Committee, p. 10 
Foster Care Support Services Diaper Allowance, 
p. 93 
Violations of Aftercare Agreements, p. 819, 1590 
and other rules - Medical Necessity Requirements of 
Therapeutic Youth Group Homes, p. 2380, 2739, 3013 
Registration and Licensing of Day Care Facilities, 
p. 2393, 2742, 23 
Oay Care Facilities - Persons Affected by Department 
Records, p. 2598, 2938 
Family Day Care Home Provider Responsibilities and 
Qualifications, p. 91 

FISH, WILDLIFE. AND PARKS. Department of, Title 12 

I 

I 

I-V 
I-X 
12.6.901 

12.6.901 

12.6.901 

12.7.803 

Classifying Certain Types of Actions Taken Under the 
River Restoration Program as Categorical Exclusions, 
p. 1649. 2129 
Nonresident Hunting License Preference System, 
p. 242, 1834 
and other rules - Wildlife Habitat, p. 1644, 3095 
Block Management Program, p. 1064, 1691 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600 
Emergency Amendment - Extending the No Wake Speed 
Zone in Bigfork Bay of Flathead Lake, p. 2434 
Establishment of a No Wake Speed Zone on Portions of 
the Blackfoot and Clark Fork Rivers, Missoula County, 
p. 825, 1699 
and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004 
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GOVERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-III 
I-V 

I-VI 

I-XI 

I-X 
16.8.401 

16.8.708 

16.8.945 

16.8.1301 

16.8.1413 

16.8.1903 

16.8.1907 

16.8.1908 

16.10.101 

16.10.239 

16.10.501 

16.10.504 

16.10.701 

16.10.1001 

3-2/9/95 

Integrated Solid Waste Management Plan, P- 1510 
Drinking Water and Ice Regulations, p. 2474, 2832 
Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398 
Air and Water Quality - Procedures and Criteria for 
the Certification of Air and Water Pollution 
Equipment as Eligible for Special Property Tax 
Treatment, p. 2482, 110 
and other rules - Implementation of the Water Quality 
Act's Nondegradation Policy, P- 2723, 849, 2136 
Water Quality - Use of Mixing Zones, p. 835, 2136 
and other rules - Air Quality - Emergency Procedures 

Ambient Air Monitoring Visibility Impact 
Assessment - Preconstruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Preconatruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas - Operating and Permit Application 
Pees - Operating Permits - Acid Rain Permits, p. 3070 
and other rules - Air Quality - Incorporation of 
Federal Air Quality Rules and Incorporation of the 
Montana Source Testing Protocol and Procedures 
Manual, p. 2043, 2828 
and other rules Air Quality Prevention of 
Significant Deterioration of Air Quality, p. 2048, 
2829 
and other rules - Air Quality Open Burning of 
Christmas Tree Waste - Open Burning for Commercial 
Film or Video Productions, p. 867, 2528 
and other rule - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 1654 
and other rule - Air Quality - Air Quality Operation 
and Permit Pees, p. 2052, 3189 
Air Quality - Pees for the Smoke Management Program, 
p. 1511, 2130 
Air Quality - Pees for Christmas Tree Wastes and 
Commercial Film Production Open Burning, p. 2054, 
2830 
Food, Drugs and Cosmetics - Incorporating Federal 
Pood Standards, p. 2395, 2743 
and other rules - Minimum Performance Requirements 
for Local Health Authorities, p. 1797, 2941, 26 
and other rules - Bottled Drinking Water and Ice 
Regulations, p. 2404, 2831 
Drinking Water - Licensing Standards for Drinking 
Water Manufacturers, p. 99 
and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892 
Annual Jail Inspections, p. 2041, 2629 
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16.10.1311 

16.20.202 

16.20.603 

16.20.604 

16.20.1003 

16.24.104 

16.24.406 

16.28.713 

16.28.1005 

16.30.801 

16.32.302 

16.32.356 

16.32.373 

16.32.380 

16.32.396 
16.32.399G 

16.32.922 

16.32.1001 
16.44.303 

16.45.1201 

16.47. 342 

239-

Swimming Pool Inspections Indication of What 
Constitutes a Full Facility Inspection and a Critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 
and other rules • Drinking Water · Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phase II and V Contaminants and Lead 
and Copper, p. 1362, 2131 
and other rules - Water Quality Surface Water 
Quality Standards, p. 2737, 827, 2136 
Water Quality - Water Use Classifications- -Clark Fork 
- Columbia River Drainage Except the Flathead and 
Kootenai River Drainages, p. 2707, 3099 
and other rules Water Quality Ground Water 
Quality Standards - Mixing Zones - Water Quality 
Nondegradation, p. 244, 846, 2136 
and other rules -Children's Special Health Services 

Standards for the Children's Special Health 
Services Program, p. 1340, 1836 
and other rules - Day Care Centers - Health Standards 
for Operating Day Care Cantara, p. 3158 
Informed Consent for Administration of Vaccine, 
p. 2705, 3015 
Tuberculosis Control Requirements for Schools and Day 
Care Facilities, p. 1652, 2305 
and other rules Emergency Medical Services 
Reporting of Exposure to Infectious Diseases, 
p. 1251, 1704 
Health Care Facilities - Construction Standards for 
Health Care Facilities, p. 14 
and other rules - Adult Day Care - Licensure of Adult 
Day Care Centers, p. 1255, 1838 
and other rules Standards for Licensure of 
Hospices. p. 631, 2436 
and other rules Personal Care Licensure of 
Personal Care Facilities, p. 1342, 2306 
Kidney Treatment Centers, p. 2782, 3192 
Medical Assistance Facilities - Medical Assistance 
Facilities Emergency Services, p. 2480, 2833 
Personal Care Facilities Fees for Inspecting 
Personal Care Facilities, p. 2784, 3193 
Adult Day Care Center Services, p. 2780, 3194 
and other rules Solid and Hazardous Waste 
Hazardous Waste Management - Usa of Used Oil as a 
Dust Suppressant, p. 556, 2532 
and other rules Underground Storage Tanks 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Fees, p. 1221, 2744, 27 
Review of Corrective Actions Plans, p. 2786, 118 

CORRECTIONS AND HUMAN SERVICES, Department of. Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174 
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JUSTICE, Department of, Title 23 

23.4. 201 and other rules - Sampling Bodily Substances for Drug 
and Alcohol Analysis, p. 2788, 119 

23.7.133 Expiration of Provisional Endorsements for Fire 
Alarm, Suppression and Extinguishing Systems, p. 28 

23.15.102 and other rules Crime Victims Compensation, 
p. 1381, 1999 

23.16.101 and other rulea - Public Gambling, p. 2406, 2834 

LABOR AND INPUSTRY. Department of. Title 24 

I-V 

I-V 

I-XI 
I-XV 

24 .11. 202 

24.16.9007 
24.29.101 

24.30.1703 

and other rule - workera' Compenaation Data Baae 
System- Attorney Fee Rule, p. 2487, 2893 
Safety Culture Act Implementation of Safety 
Committeea, p. 2493, 3016 
Worker&' Compensation Data Base System, p. 1949, 2630 
Operation of the Uninsured Employers' Fund and the 
Underinsured Employers• Fund, p. 101 
and other rules Unemployment Insurance Benefit 
Eligibility, p. 2056, 2835, 2951 
Montana's Prevailing Wage Rate, p. 912, 1705 
Organizational Rule for the Former Division of 
Workers' Compensation, p. 2351 
Fees for Construction Blaster Licenses, p. 2491, 120 

STATE LANDS, Department of, Title 26 

I-XXV 

26.3.137 

26.3.180 

26.3.186 

26.4.201 
26.4.301 

26.4.301 

26.4.301 

and other rules - Regulation of Hard Rock Mining or 
Exploration, p. 1956, 2952 
and other rules - Changes in the Recreational Use 
License Fee - Rental Rates for State Lands, p. 3177 
and other rules - Recreational use of State Lands, 
p. 641, 1844, 2539 
and other rules Authorizing and Regulating 
Enrollment of State Lands in Block Management Areaa, 
p. 1071, 2002 
and other rules - Opencut Mining Act, p. 914, 1871 
and other rules - Refusal to Issue Operating Permits 
because of Violation of Reclamation or Environmental 
Laws, p. 2498, 30 
and other rules - Regulation of Prospecting for Coal 
and Uranium, p. 2414, 31 
and other rules - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064, 2957 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I 
I 

I-VI 

3-2/9/95 

Truman Creek Basin Cloeure, p. 3007 
Reject, Modify or Condition Permit Applications in 
the Willow Creek Basin, p. 1809, 2640 
Horizontal Wells and Enhanced Recovery Tax 
Incentives, p. 925, 1875 
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36.14.502 Interim Minimum Spillway Capacities on High~Hazard 
Dams, p. 16 

36.22. 604 and other rules - Issuance, Expiration, Extension and 
Transfer of Permits - Horizontal Wells, p. 2792 

PUBLIC SERVICE REGULATION, pepartment of, Title 38 

I-XII 
38.2.3909 
38.5.2202 

Motor Carrier of Property, p. 2894, 37 
Stenographic Recording and Transcripts, p. 929, 2010 
Pipeline Safety - Adopting Federal Rules Applicable 
to Liquefied Natural Gas Facilities and Reenacting 
the Existing Rule, p. 2794, 40 

REVENUE. Department of, Title 42 

I-II 
I-VIII 
42.11.301 

42 .11. 301 
42.12.103 

42.12.128 
42.12.222 

42.15.308 
42.16.104 
42.17.147 
42.21.106 
42.22.1311 

42.23.606 

Limited Liability Companies, p. 931, 1721 
Regulation of Cigarette Marketing, p. 375, 1453, 1722 
and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097, 2625, 3081 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
Catering Endorsement, p. 2094, 2626, 3101 
Revocation or Suspension of a Liquor License, 
p. 2505, 2974 
Adjusted Gross Income, p. 657, 1720 
Net Operating Loss Carryback, p. 1657, 2352 
Wage Exceptions, p. 3082 
and other rules - Personal Property, p. 2897, 3195 
and other rules Industrial Trend Tables, 
p. 2916, 3197 
and other rules - Estimated Tax Payments, p. 1659, 
2353 

42.25.1201 and other rules - Horizontal Wells, p. 1663, 2354 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Administrative Register, 
p. 2709, 3009 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees to 

Legislative Candidates, p. 659, 2442 
44.12.107 Waiver of Registration Fees of State Government 

Employees Who Register as Lobbyists, p. 2425, 2749 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I 

I-IV 

Exceptions to the Developmental Disabilities 
Placement Rules, p. 2811, 3199 
and other rule - Contractor Allotments for Community 
Block Grants, p. 933, 1725 
Recovery by the State Auditor's Office of Debts Owed 
to the Department, p. 2796, 3198 
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I-IX 

I-X 

46.10.101 

46.10.108 

46.10.314 

46.10.403 

46.10.403 

46.10.803 
46.12.503 

46.12.590 

46-12.702 
46.12.802 

·242· 

Child Support Enforcement Suspension of Licenses 
Process, p. 1386, 2447 
and other rules - Review and Modification of Support 
Orders, p. 1392, 2011 
Safeguarding and Sharing of AFDC Information, 
p. 2800, 3200 
and other rules AFDC and Food Stamp Monthly 
Reporting Requirements, p. 1271, 2543 

_and other rules - Transitional Child Care, p. 1400, 
2542 
AFDC Standards and Payment Amounts Concerning Shared 
Living Arrangements, p. 1264, 1726 
AFDC Income Standards and Payment Amounts, p. 1090, 
1728 
and other rules - AFDC JOBS Program, p. 1515, 2356 
and othe:t" rulsll - Medicaid Coverage and Reimbursement 
of Inpatient and Outpatient Hospital Services, 
p. 1076, 1732 
and othe:.: :.:ules - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111, 1744 
Medicaid Outpatient Drugs, p. 1525, 2443 
and other rules • Medicaid Coverage and Reimbursement 
of Wheelchairs and Wheelchair Accessories, p. 1811, 
2546 

46.12 .1107 and other rules Medicaid Coverage of Services 
Provided to Recipients Age 65 and Ove:.: in 
Institutions for Mental Diseases, p. 936, 1591, 1879 

46.12 .1222 and other rules - Medicaid Coverage and Reimbursement 
of Nursing Facility Services, p. 1096, 1891 

46.12.1901 and other rules Targeted Case Management for 
Developmental Disabilities, p. 2903, 3201 

46.12.2002 Medicaid Coverage of Abortion Services in Cases of 
Rape or Incest, p. 2427, 2975 

46.12.3803 Medically Needy Income Standards, p. 1109, 1750 
46.12.5002 and other rules Passport to Health Program, 

p. 2507, 2993 
46.13.303 and other rules Low-Income Energy Assistance 

Program, p. 1983, 2642 
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