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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 16 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 

·and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and etate 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF COMMERCE 
PROFESSIONAL AND OCCUPATIONAL 

LICENSING BUREAU 
STATE OF MONTANA 

In the matter of the proposed ) 
adoption of a new rule pertain-) 
ing to renewal dates ) 

NOTICE OF PROPOSED ADOPTION 
OF A NEW RULE PERTAINING TO 
RENEWAL DATES 

NO PUBLIC HEARING CONTEMPLA'rED 

TO: All Interested Person: 
1. On September 23, 1995, the Department of Conuuerce, 

Professional and Occupational Licensing Bureau, proposes t:o 
adopt a new rule pertaining to renewal dates. 

2. The proposed new rule reads as follows: 

"I RENEWAL DATES (1) Specific procedures and grace 
periods for renewal are set forth by board rule, statute 
applicable to a particular profession, or 37·1-141, MCA. Such 
procedures shall take account of, and be based upon, the 
renewal dates set forth in this rule. An existing license 
expires on the renewal date set forth for each profession and 
occupation listed. It a timely and sufficient application is 
submitted on or prior to such date, the applicant's continued 
practice is governed under 2-4-631, MCA. In order for «n 
application to be t:imely and sufficient, it must be completed 
with truthful information accompanied by the appropriate fee 
and submit:ted so that it is postmarked prior to or on the 
renewal date for the applicable profession. 

(2) The following are renewal dates tor the professions 
and occupations listed: 

(a) January 1 is the renewal date for licenses and other 
authorities granted by the boards of nursing home 
administrators and psychologists; 

(b) February 1 is the renewal date for licenses and other 
authorities granted by the boards ot radiological technologists 
and speech-language pathologists and audiologists; 

(C) March 1 is the renewal date for licenses and other 
authorities granted by the board of dentistry; 

(d) March 31 is the renewal date for licenses and other 
authorities granted by the boards of barbers, medical 
examiners, and real estate appraisers, and is the renewal date 
tor pharmacy wholesalers (regulated by the board of pharmacy); 

(e) April 1 is the renewal date for licenses and other 
authorities granted by the boards of physical therapy examiners 
and horse racing; 

(f) April 30 is the renewal date for licenses and other 
authorities granted by the board of alternative healt:h can:; 

(g) May 1 is the renewal date for licenses and other 
aut:horities granted by the boards of respiratory care 
practitioners and clinical laboratory science practitioners; 
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(h) June 15 is the renewal date for licenses and other 
authorities granted by the board of occupational therapist 
practice; 

(i) June 30 is the renewal date for licenses and other 
authorities granted by the boards of hearing aid dispensers, 
landscape architects, optometry, professional engineers and 
land surveyors (every even-numbered year), pharmacy and 
sanitarians; 

(j) July 1 is the renewal date for licenses and other 
authorities granted by the boards of architects, funeral 
service, and is the renewal date for salons and booth rentals 
(regulated by the board of cosmetologists); 

(k) July 2 is the renewal date for licenses and other 
authorities granted by the board of optometry; 

(1) July 15 is the renewal date for licenses and other 
authorities granted by the state electrical board (every third 
year with the first renewal coming due on July 15, 1997); 

(m) September 1 is the renewal date for licenses and 
other authorities granted by the boards of plumbers and 
chiropractors; 

(n) October 31 is the renewal date for physician 
assistants-certified, nutritionists, acupuncturists and 
podiatrists (regulated by the board of medical examiners), and 
property managers, (regulated by the board of realty 
regulation); 

(o) November 1 is the renewal date for licenses and other 
authorities granted by the board of veterinary medicine; 

(p) November 30 is the renewal date for pharmacy 
technicians (regulated by the board of pharmacy); 

(q) December 1 is the renewal date for licenses and other 
authorities granted by the board of private security patrol 
officers and investigators; 

(r) December 31 is the renewal date for licenses and 
other authorities granted by the boards of outfitters, nursing, 
public accountants, realty regulation, social work examiners 
and professional counselors, and is the renewal date for 
dangerous drug registration (regulated by the board of 
pharmacy) and cosmetology, manicuring and electrology schools 
and cosmetologists (regulated by the board of cosmetologists)." 

Auth: Sec, 37-1-101, MCA; IME. Sec, 37-1-101, MCA 

REASON: House Bill 518 removes the renewal dates from 
statute and places the authority to set renewal dates by rule 
of the Department of Commerce. The repeal of renewal dates in 
House Bill 518 is effective October 1, 1995. The Department 
needs to have rules replacing such renewal dates in place as 
soon as possible after October 1, 1995. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed adoption in writing to the 
Professional and Occupational Licensing Bureau, Department of 
Commerce, Lower Level, Arcade Building, 111 North Jackson, P.O. 
Box 200513, Helena, Montana 59620-0513, to be received no later 
than 5:00p.m., September 21, 1995. 

4. If a person who is directly affected by the proposed 
adoption wishes to present his data, views or arguments orally 
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or in writing ac a public hearing, he must make writ:ten reque:;L 
for a hearing and submit the request along with any comments he 
has to the Professional and Occupational Licensing Bureau, 
Department of Commerce, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 5'!620-0513, to be 
received no later than 5:00p.m., September 21, 1995. 

5. If the Board receives requests tor a public hearing on 
the proposed adoption from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 5,500 based on the 
approximately 55,000 licensees in Montana. 

DEPARTMENT OF COMMERCE 
PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 
STEVE MELO~, BUREAU CHIEF 

BY; ( "· {, I.' ~~-~( : 
ANNIE~M~BARTOS. CHIEFCoUNSEL 
DEPARTMENT OF COMMERCE 

I 
I 

ANNIE M. BARTOS, 'RVLE REVIEWER 
/

1
1 '. /t'' . ~ (. ·,.) 

I ~ • . ~ 1 t L • 

Certified to the Secretary of State, August 14, 1995. 
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BEFORE THE PROFESSIONAL AND 
OCCUPATIONAL LICENSING BUREAU 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to construction blasters and 
hoisting and crane operators; 
repeal of a rule pertaining to 
standard forms; and the adop
tion of a new rule pertaining 
to boiler engineers 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RUI,ES PERTAINING TO 
CONSTRUCTION BLASTERS AND 
HOISTING AND CRANE OPERATORS; 
REPEAL OF A RULE PERTAINING 
TO STANDARD FORMS; AND THE 
ADOPTION OF A RULE PERTAINING 
TO BOILER ENGINEERS 

1. On September 18, 1995, at 9:00 a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 N. Jackson, Helena, Montana, to consider the proposed 
amendment. repeal and adoption of rules pertaininq t.o oonstruction 
blasters, crane operators and boiler engineers. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.15.103 CONSTRUCTION BLASTER LICENSE REQUIREMENTS 
(1) through (3) will remain the same. 
(a) application fee $ ~ ~ 
(b) examination fee ~ 2.5_ 
(c) license fee ~ .lQ 
(d) annual renewal fee ~ 20 
(e) reexamination fee ~ 2.5_ 
(f) duplicate license fee ~ 1Q 
(4) through (6) will remain the same.'' 
Auth: Sec. 37-72-202, MCA; IMP, Sec. 37-72-301, 37-72-

302. 37-72-303. 37-72-304. 37-72-305. 37-72-306, MCA 

"8,15.203 HOISTING OPERATORS LICENSE REQUIREMENTS 
(1) through (7) will remain the same. 
(a) A notarized certificate of experience provided by the 

bureau and signed by a person having actual knowledge of the 
applicant's past work experience. Gee k~ 8.15.297 Standard 
~ 

(b) A report of physical examination filled out and 
signed by the physician having given the examination. The form 
is provided by the bureau. An alternate form may be used if 
approved by the bureau. This physical examination form must 
also be filled out and submitted for license renewals. Gee ,•..R!! 
8.15.297 Standard FOFfflB. 

(C) A qualification and experience information form 
provided by the bureau. See-~~~ 8.15.297 Standard Farms. 

(d) will remain the same. 
(i) first-class hoisting 
(ii) second-class hoisting 
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( i i i) renewals 4-;- 2 0 
(The license must be renewed within 13 months of obtaining the 
previous license. It not renewed within this period+ the tee 
will be the same as for the original license. Failure to renew 
a license within 12 months of the date of expiration will 
require application procedure as for a new license.) 

(iv) lost license replacement :2--.- lQ 
(8) t:hrough (8) (e) will remain the same." 
Auth: Sec. 50·71-301. 50·76-104, MCA; IMP, Sec. ~ 

301. 50-76·102, 50·76·104, MCA 

"8.15.204 MINE HOISTING OPERATOR!;) LICENSE REQUIREMENTS 
(1) through (10) will remain the same. 
(a) A notar·ized certificate of experience signed by a 

person having actual knowledge of the applicant's past wor·k 
experience. See A!~4- 8.15.20? GtaAaara .. ~ 

(b) A r·eport of physical examination filled out and 
signed by the physician having given the examinar:ion. The form 
is provided by the bureau upon request. An alternate form may 
be used if approved by the bureau. This physical examination 
form must also be filled out and submitted for license 
renewals. Gee Aru4 8 -~5. 20? Gtamiafli-¥efltls-. 

(c) A qualification and experience information torm 
provided by the bureau. See Aru4 8.15.20'7 St~--¥6~ 

(d) will ren~in the same. 
( i) f ir·st- class mine hoisting license $34;- !l.Q 
(ii) second-class mine hoisting license ;w., 2Q 
(iii) renewals 4-;- 20 

(This license must be renewed wit:hin 13 months of obtaining the 
previous license. If not renewed within this period •. the fee 
will be the same as for the original license. Failure to renew 
a license within 12 months of the date of expiration will 
require application procedures as for a new license.) 

(iv) lost license replacement: :2--.- l.Q" 
Auth: Sec. 50-71-301. 50·76-104, MCA; IMP, Sec. ~ 

302. 50-76·104, MCA 

"8.15.205 CRANE HOISTING OPERATORS LICENSE REQUIREMENTS 
(1) through (8) will remain the same. 
(a) A notarized certificate of experience signed by a 

person having actual knowledge of the applicant's past work 
experience. See Amt 8.15.20? 6taAEiar6 Perms. 

(b) A report of physical examination filled out and 
signed by the physician having given the physical examination. 
The form is provided by the bureau upon request. An alternat:e 
form may be used if approved by the bureau. This physical 
examination form must also be filled out and submitted for 
license renewals. Gee Af'.M 8.15.28? StaAEiard l'erms. 

(c) A qualificat:ion and experience information form 
provided by the bureau. Bee Am4 8 .--±5. 28'1 BtaAEiars l'ot>mt:L 

(d) will remain the same. 
( i) first· class crane hoisting 
(ii) second-class crane hoisting 
(iii) third-class crane hoisting 
(iv) renewals 

(The license must be renewed within 13 months 

$34;- !ill 
;w., 2Q 
~ iQ 

4--;- ;;:Q 
of obtaining the 
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previous license. If not renewed within this period~ the fee 
will be the same as for the original license. Failure to renew 
a license within 12 months of the date of expiration will 
require application procedures as for a new license.) 

(v) lost license replacement ~ lQ 
(9) through (9) (d) will remain the same." 
Auth: Sec. 50-71-301. 50-76-104, MCA; IMP, Sec. ~ 

301. 50-76-103. 50-76-104. MCA 
3. The Department of Commerce is proposing to 

repeal ARM 8.15.207 which is found on ARM page 
8-485.7. The authority section is 50-71-301, MCA, and the 
implementing section is 50-71·301, MCA. The Department is 
proposing repeal of this rule because it does not have 
statutory authority to enforce this rule as did the Department 
of Labor and Industry. The Department is drafting licensure 
forms which will be made available upon completion. 

4. The proposed new rule will read as follows: 

·~_SCHEDULE FOR BOILER ENGINEERS 
(1) First-class engineer license $60 
(2) Second-class engineer license 50 
(3) Third-class engineer license 40 
(4) Agriculture-class engineer license 40 
(5) Low-pressure engineer license 40 
(6) Traction engineer license 40 
(7) Annual renewal of license 20 
(8) Replacement of lost license 10 
(9) An applicant for licensure shall pay 50\ of the 

license fee for which application is being made. The payment 
shall be forfeited in the event the applicant fails to appear 
for the examination at the scheduled time or fails to pass the 
examination. This subsection repeats statutory language to 
provide licensees with a single referral source for all fees. 

(10) An applicant who fails the examination shall again 
pay 50\ of the licensure fee in order to re-take the 
examination. 

(11) The applicant shall pay the remaining 50\ of the 
licensure fee at the time of successful completion of the 
examination." 

Auth: Sec. 50-74-309, MCA; 1M£, Sec. 50-74-309, MCA 

REASON; The amendment to section 50-74-309, MCA, by the 1995 
Legislature in House Bill 68, authorizes the Department of 
Commerce to set fees by administrative rule, commensurate with 
program area costs. The fees must be deposited in the state 
special revenue fund for the use of the Department. The 
account balance may not exceed one-half of one year's approved 
appropriation. 

The licensing functions for boiler operators, crane and hoist 
operators and construction blasters were transferred from the 
Department of Labor and Industry to the Department of Commerce. 
These programs were partially funded by the Workers' 
Compensation Administration Fund while administered by the 
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Department of Labor. Under the Department of Commerce, this 
program is mandated to set licensing fees commensurate with 
program area costs for administration of the program. 

Appropriation for the licensing functions of boiler operators, 
crane and hoist operators and construction blasters is 
$12B,36S. The fees, as proposed, are projected to generate 
$135,410 each fiscal year. Revenue collected in fiscal year 
1996 will be lower because the new fee schedule will not be in 
place for the entire year. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the 
Professional and Occupational Licensing Bureau, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620~0513, to be 
received no later than 5:00p.m., September 21, 1995. 

6. Lance Melton, attorney, has been designated to preside 
over and conduct this hearing. 

DEPARTMENT OF COMMERCE 
PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 
STEVE MELOY, BUREAU CHIEF 

~\ 

I 

BY: •'t.v ,1 '/;ll(:. 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

. , I 
.'-;tv 'l!t · .. ~'L~l .. 

ANNIE M. BARTOS, ~LE REVIEWER 

Certified to the Secretary of State, August 14, 1995. 
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BEFORE THE BOARD OF PSYCHOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

NOTICE OF PROPOSED AMENDMENT 
OF 8.52.616 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On September 23, 1995, the Board of Psychologists 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.52.616 FEE SCHEDULE (1) through (1) (b) will remain 
the same. 

(c) Renewal fee ±-M 1.5.Q 
(d) and (e) will remain the same." 
Auth: Sec. 37-1~134. 37-17-202, MCA; IMP, Sec. 37-17-302, 

37-17-303, 37-17-306. 37-17-307, MCA 

REA$0N; The proposed amendment will increase renewal fees for 
licensees, as the Board has determined its costs have risen 
with no increase in income to compensate. The renewal fee has 
not increased since 1988, some seven years ago, and the Board's 
cash balance has been drawn down as a result. The fees must 
remain commensurate with program area costs for the Board to 
operate. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Psychologists, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be 
received no later than 5:00p.m., September 21, 1995. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Board of Psychologists, Lower Level, Arcade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., September 
21, 1995. 

5. If the Board receives requests for a public hearing on 
the proposed amendment from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
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Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
aftected has been determined to be 20 based on the 203 
licensees in Montana. 

BOARD OF PSYCHOLOGISTS 
PASTOR JEFF OLSGAARD, CHAIRMAN 

Certified to the Secretary of State, August 14, 1995. 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to realty 
regulation 

TO: All Interested Persons: 

NOTICE OF l?UBLIC HEARING ON 
PROPOSED AMENDMENT, REPEAL 
AND ADOPTION OF RULES PER
TAINING TO REALTY REGULATION 

1. On September 28, 1995, at 9:00a.m., a public hearing 
will be held in the Haynes Auditorium, Historical Society 
building, 225 N. Roberts, Helena, Montana, to consider the 
proposed amendment of ARM 8.58.406A, 8.58.406C, 8.58.412, 
8.58.413, 8.58.414, 8.58.415A, 8.58.4158, 8.58.415C, 8.58.419, 
8.58.423, 8.58.702, 8.58.707, 8.58.709, 8.58.710, 8.58.711, 
8.58.712, 8.58.714; repeal ARM 8.58.409; and adoption of new 
rule I Pre-licensing Education · Sales and Brokers. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.58.406A APPLICATION FOR LICENSE--SALESPERSON ANP 
~ 

(1) through (4) will remain the same. 
{5) If an applicant currently holds. or has ever held a 

real estate license in another jurisdiction. a certified 
license history from that licensing iurisdiction is re~ 
before a Montana license will be issued. 

f5+ ~ For salesperson applications, the board will 
require a recent credit rating, supervising broker 
certification, and references attesting to good repute, 
honesty, trustworthiness, and competency. The board may 
utilize the content of the credit report in its assessment of 
the salesperson's qualifications, only to the extent that such 
report discloses judgements or similar items in which the 
applicant has been found liable for mismanagement, fraud, 
conversion, or conduct of a similar nature. The board mgy 
reguire that all deficient credit be paid or arrangements made 
with the creditor to do so. Those arrangements must be 
satisfactory to the board. 

f6+ l1l For broker applicants, the board will require a 
recent credit rating, and references attesting to good repute, 
honesty, trustworthiness, and competence. The board may 
utilize the content of the credit report in its assessment of 
the broker's qualifications, only to the extent that such 
report discloses judgments or similar items in which the 
applicant has been found liable for mismanagement, fraud, 
conversion, or conduct of similar nature. The board may 
require that all deficient credit be pajd or arrangements made 
with the creditor to do so. Those arrangements must be 
satisfactory to the board. 
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+'ft l.lH. For the purpose at determining the 37-51-
302(2) (c) qualifications of a broker applicant, "actively 
engaged" will be applied to mean "engaged substantially full
time, day_cto_day, as an occupation" and having obtained_.;_ 

'l-4---±httiHgs aea Hl sales aea atteeaea, participated, oaae.Eoeti;
z·e .. iewea, and esndtwted the valiotts otageo of----Htese 
tl'aHsaetion&---aft&---t-fte-sf!owiflgo, negotiations, elooiaga, ana l i.lle 
ffid~--peff-aieieg to -them, te-the fttll exteat poooiale withia 
the aeope ot a oalesperoon's lieenae. 

_ig_L_lQ_real estate property trantJact ions in twv years"-·· 
No more than 10 properties can be bare. non-agricultural land. 
A minimum nuffiber of five listings and five sales must~ 
obtained. The minimum nuffiber of real estate transactions_will 
increase by five transactions each year of licensing after the 
initial two-year requirement; or 

(b) 10 farm and ranch. agricultural and cornrnercidl r.eal 
estate property transactions in two yea:cs. A minimum ~ 
listings and two sales must be obtained. The minimum number .. QI 
real estate transactions will increase by two transactions ~ 
year of licensing after the initial two-year requirement. Land 
will be considered farm and ranch only if it contains a minimum 
of 80 acres. 
~ This experience iTILJJU Ia) and (b) above may be 

obtained while licensed within the state, or licensed in 
another state- This subsection is advisory only, bur may be a 
correct interpretation of the law. !21.!i!.Lageucy transac.!::.i.Qml 
will count for twQ transactions. All gther transactious wHl 
count as one transaction for the licensing applicant. 

(8) and (9) will remain the same, but will be renumbered 
(10) and (11) ." 

Auth: Sec. 37-1-131, 37-51-203, MCA; IM£, Sec. 37-l-135, 
37-51-202 37-51-302, MCA 

REASON: The amendment that constitutes the proposed 
subsection (5) is needed to insure that the Board will obtain 
from other states or jurisdictions in which an applicant has 
been licensed to sell or broker real estate certified 
information from the licensing agency in that state as to 
whether there has ever been final disciplinary action taken 
against that license holder in that jurisdiction, This ability 
would provide the Board with an additional screening mechanism 
by which it may judge the character and ability of the license 
applicant. 

Proposed amendments to this rule also would permit license 
applicants with credit history problems to be licensed so long 
as they enter into payment plans to their creditors that are 
satisfactory to the Board. 

The regulation is also proposed tor amendment to clarify 
the qualifications for licensure as a broker by explicitly 
stating the minimum number of transactions required to request 
licensure as a broker. This amendment also takes into 
consideration dual agency transactions and states that each 
dual agency t:ransaction will be considered as two transactions 
for the purpose of meeting the minimum number of transactions. 
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"~59.406C APPLICATION FOR EQUIVALENCY--BROKER 
(1) will remain the same. 
12) A salesperssn wfie aae been ae~i.el} en~a~ea as a 

salespersen fer a periea ef 12 men~fis ana has ebtainea 15 
listin~s ana 15 sales in resiaential real estate sr fiwe 
listin~e ana fi~e sales in eeMMereial er a~rie~lt~ral real 
estate, er an} apprepriate eemeinatien, may be eeneiaerea as 
fiawin~ Cfi~h·alent exper-ience ~naer- 37 51 392, ~4CII<. 

{3) A saleeperssl!: wfie has been ae~Lely en~a~ea as a 
ealeeper-sen fer a periea ef 36 mantas ana has ebtainea th·e 
lis~in~e ana five sales i!!: reeiaential r-eal estate er three 
lietin~s ana three sales in esmmer-eial er- a~rieelteral r-eal 
estate, er al!:y appr-epriate eemeinatien, may be eensiaerea as 
fiadn~ Cfltihale!!:~ CJEf!C'!'ienee ~l!:aer 37 51 392, MCA. 

(4) If the bear-a aetermil!:es that ther-e is ne Cfltii.alent 
eaeea~ien, a eellege ae~'!'ee with an emphasis in Eeal estate ana 
12 mentfis aeth•e practice as a salesperssn may be eensiEierea by 
the beara as Cfiei·.·alent exper-ience. 

(2) A minimum of a college degree with an emphasis in 
real estate and one year of current licensing as a real estate 
salesoerson and activity equal to that required to obtain a 
broker license as found in ARM 8.58 406Al8l. 

(5) will remain the same, but will be renumbered (3) ," 
Auth: Sec. 37-1-131, 37-51-203, MCA; lMf, Sec. 37-51-202, 

37-51-302, MCA 

REA$0N: This regulation is being amended to delete the 
requirements of a minimum number of properties sold within a 
specific time period. The Board believes that the same 
purpose may be served by instituting language for an 
equivalency calling for a college degree with emphasis in real 
estate and one year's activity in which a sufficient number of 
transactions have been completed that would qualify for 
licensure under 8.58.408B. 

"6.58.412 INACTIVE LICENSES (1) through (1) (d) will 
remain the same. 

(2) Inactive licensees must pay the renewal fee 2nQ 
provide verification of the necessary education annually to 
maintain licensed status.• 

Auth: Sec. 37-1-131, J7-51-203, MCA; IM£, Sec. J7-51-202. 
37-51-204, 37-51-208, 37-51-302, MCA 

REASON: Amendment to this regulation recognizes that 
section 37-51-204, ~ICA will be amended as of October 1, 1995 by 
deleting the maximum of 15 hours of continuing education in any 
two-year period. The Board has reconsidered the amount of 
continuing education needed per year and addresses that in 
other proposed amendments. This particular amendment will 
insure that individuals who have been without an active license 
will need to complete the continuing education for each year of 
inactive status before their licenses will be reactivated. 

"8.58.413 REACTIVATION OF LICENSES (1) For an inactive 
real estate licensee to again become active, he or she must~ 
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-ta+ file a change of addr·ess application and pay the 
required fee in accordance with ARM 8.S8.411-:-~ 

(b) BtJbtnit ~ ot BbtaiHi~-e-lass<O<">ffl or eqtJi ~alent 
~of continuing eaueation for eaefi ... ewo ~eal!' ~eriod -ef 
±ftaee·~ stat tis ot· aay eelftbination of·-aeti'o'e and inaeth•e 
s-t~" 

Auth: Sec. 37-1-131, ~~. MCA; IMP, Sec. ~~ 
37-:>1·302, 37·51-311, MCA 

REASON: This proposed amendment deletes language that 
would contradict the amendment proposed to be added to 
8.58.412. The deletion of this language is consistent with the 
overall amendments to the continuing education requirements. 

"8.58.414 TRUST ACCOUNT REQUIREMENTS (l) Each broker 
shall maintain a separate bank account which shall be 
designated a tr·ust account wherein all down· payments, earnest 
money deposits, rent paymeuts, security deposits, or other 
trust funds received by the broker or his salesperson on behalf 
of a pr·incipal, third-party or any other person shall be 
deposited except as provided in (19) below. Such trust 
accounts may be maintained in interest-bearing accounts with 
r:he interest payable to the broker, principal, third-party, or 
any other person, as may be designated by agreement. Interest 
payable to the broker· shall be identified by agreement as 
consideration for services performed. Offices or firms having 
more than one broker, whether broker-owner or broker-associate, 
may utilize a single trust account. 

(2) Trust accounts shall be maintained in aaa*s g 
financial institution located in Montana. 

(3) All monies, belonging to others and accepted by the 
broker while acting in his capacity as a broker, shall be 
deposited in a federally insured banlt er OEfiel" l"eeogni2ed tl"tlst 
financial institution in an account separate from money 
belonging to the broker. 

(a) through (d) will remain the same. 
(4) through (17) will remain the same. 
(18! A salesperson shall place all deposits in the 

custody of the supervising broker in adequate time for the 
broker to comply with all trust account requirements, 

(19! If a broker elects to use a title company to hold 
earnest money deposits, the broker shall; 

(al obtain from the title company a dated. signed receipt 
showing the date upon which the earnest money was delivered to 
the title company; 

(b) maintain a detailed ledger showing the amounts 
deposited with the title company; 

(cl instruct the title company that the earnest money is 
to be immediately deposited in the title coropany's trust 
account; and 

(dl obtain and file with the boerd an agreement signed QY 
the title company authorizing the board to audit the title 
company's trust account." 

Auth: Sec. 37-1-131, 37-1·316, 37-51-203, MCA; IM£, Sec. 
37·1-316, 37-51-202, 37-51-203, 37-51·~21, MCA 
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REASQNi Trust Account regulations are being amended to 
allow for a trust account in either a bank, or if the broker 
can provide assurance that the account would be available for 
audit by board representatives, in a trust account. 
Furthermore, the regulation is also revised to state that 
salespersons have a duty to transfer trust money to their 
brokers in sufficient time so that the brokers may timely 
deposit the trust money into the trust account. 

"8.58.415A CQNTINUING REAL ESTATE EDUCATIQN (1) Each 
licensee is required to complete a m1n1mum of ~ 12 hours of 
continuing real estate education tor every two (2) year ~. 
beginning January 1, ~ 1222. 

(2) will remain the same. 
(3) By October 1 of each edd n~meereA year, the board 

shall prescribe topics in which the +5 11 hours of education 
must be obtained. Lieeeeeee req~irin~ ee~eatioft tor reeewie~ 
will ee ~raotee ereeit tor any eoetiA~iA~ ed~eatioft ereeite 
oetaieed d~rin~ either that renewal year or the year ~reeeein~ 
ana which were eetained tram ~reseriece topics. For eMa~le, 
the eeara ~ill preeeriee te~iee ey Oeteeer 1, 1993, tor 1991 95 
and ey Oeteeer 1, 1995 fer 1996 97. Lieeneeee who need to 
re~ert their eet~eation in 1991 may ~se aey a~~ro•ee cotu•ee tram 
1993 (e/en throt>~h eat a roreeel"ieee topic) or any appre•.ee 
eo~ree from the 1991 preeerieee to['ic list. Licensees who need 
to report their ed~eation in 1995 may tiSe approved co~l"see from 
the 1994 95 preecrieee topic list. Licensees who Hcee to 
report their ed~catioA in 1996 ma~ ~ee arororeved ee~rses from 
the 1995 preserieee list, the 1996 preserieea list, or aft) 
eemeination of these two lists. A minimum of seyen hours must 
come from mandatory topics determined by the board and five 
hours maY come from elective topics approved by the board. 

(4) ~he req~ired ho~re shall ee cOMpletes withiA the two 
year flel"iod aod no No hours in excess shall carry over to any 
other ewe year ~. 

(5) No course shall be repeated for credit ~Alees the 
co~ree eoAtent has eeeA e~estaAtially ehae~ee or eeeA 
s~eetaAtially ~fl6atee aad the flFB'•'iEier has eetaiaed a!lpre .. ·al 
tram the eoard to otter it tel" refleat ereai~ in the same 
calendar year. 

(6) Proof of successful completion must be submitted to 
the board with the licensee's renewal application at the 
conclusion of every two (2) year fleriod, eneept that inaeth•e 
licensees shall flFo-..ide pl"oot ot ee~letion at the Eime of 
reiestatement in aeeordanee ~ith ~4 8.58.113. 

(7) will remain the same. 
t~J Course and instructor evaluation forms. approved by 

the board. must be provided and collected by a board 
representative and forwarded to the board office. No 
evaluation will be collected by the instructor. 

(8) through (10) will remain the same, but will be 
renumbered ( 9) through ( 11 l • " 

Auth: Sec. 37-1-131, 37-51-203, 37-51-204, MCA; IM£, sec. 
37-51-202, 37-51-203, 37-51-204, MCA 
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REASON;~ As of October 1, 1995, section 37-51-204, MCA, 
which had limited the Board ot Realty Regulation to requiring 
no more than 15 hours of continuing education in any two-year 
pel"iod, has been amended to gr~ant to the Boar·d the ability to 
determine what amount of continuing education is appropriate. 
The Board is thu,; repealing that portion of the regulation that 
limits mandatory continuing education to 15 hours for every two 
years. In place of that requirement, the Board is imposing a 
requirement of 12 hours of continuing education every year. 
The Board believes that the increase to 12 hours of continuing 
education every year is more realistic than 15 hours every two 
years. Furthermore, the Board is proposing to require that 
seven hours come from required courses and five hours may be 
obtained from elective courses. The Board believes that this 
variety is essential as it allows the Board to determine 
certain areas of coursework that need to be emphasized while at 
the same time permitting licensees to attend and obtain credit 
for subjects related to real estate that interest the licensees 
but that the Board may not have included in its list of 
required coursework. 

''.t\....26. 4158 CONTINUING REAL ESTATE EDUCATION · · COURSE 
APPROVAL (1) Requests for approval of aay efiaa~e ia subject 
lllatl':er, and reHewal of a~~ro¥al, of a continuing real estate 
education course must be made on forms approved by the board 
and submitted 45 days prior to the intended course, with 
payment of the required fee. 

(2) A~~ro'>al of a eourse aHd t·eaewal of a~~zoval--ttf--a 
eourse shall be for two year ~el'ieds, but may be reoel<ed for 
eattae-.-

(21 Expiration of course approval ~ember 31 of_ each 
~ but may be revoked for cause, The initial approval of __ J.! 
course will be in effect for the remainder of that calendar 
~and the next calendar year in its entirety. expiring_ on 
oecember 31. 

(3) Instructor approval will be for specific topics q,nd 
will not carry over to other topics of education. An 
instructor must make application for each topic and mgy not be 
deemed approved for other topics without approval from the 
~ 

+3+ ltl Courses must consist of at least ~ ~ hours 
of instruction and must be designed so that no more than 10 
minutes per hour are allowed for breaks in instruction. 

(4) will remain the same, but will be renumbered (5). 
+st lSl Courses offered in another state and approved by 

that state's real estate licensing body for continuing 
education, ±e ~ recognized and approved, but must meet 
established topic reguirements." 

Auth: Sec. 37-1-131, 37-51-202, 37·51-203, 37-51-204, 
MCA; IM£, Sec. 37-51-202, 37-51·204, MCA 

REASON: The Board has proposed these amendments so that 
the approval of continuing education course would be good tor 
the year following the Board's approval of that course and to 
clarify that course instructors must be approved for each topic 
of education they intend to teach. 
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"6.5B.415C CONTINUING REAL ESTATE EDUCATION-- INSTRUCTOR 
APPROVAL (1) Request for approval, ehaa~e. aaa reaewal of 
approYal of a continuing education instructor must be made on 
forms approved by the board and submitted 45 days prior to the 
intended instruction with payment of the required fee. 

(2) "pproval of aa i!~strt~etor asa resewal of appro.al of 
as isstnteter shall Be tor a two year period, B\it lila)' Be 
Fe •olted fo'! eat~se. Expiration of instructor approval is 
oecember 31 of each year. but maY be revoked for cause. The 
initial approval of an instructor will be in effect for the 
remainder of that calendar year. and the next calendar year in 
its entirety. expiring on December 31. 

(3) will remain the same. 
(a) at least a bachelor's degree in a field traditionally 

associated with the subject matter of real estate traasaetiess 
aad a eroltel!'' s lieease or a eaeheleF' s aegree ia a tiela 
tra6Hioaally asseeiatea with the st~Bjeet matter at real eseate 
t'!assaetioas aae three }ears' experieaee as a lieeasea 
salesperses and current experience approved by the board; or 

(b) at least two yeal!'s at pest seeealial!'y elit~eatioa ia a 
Hela traaitiesally assoeiateel odth tA.e st~bjeet matter of real 
estate traasaetioas with a ~esel!'ally reeegai~ea pl!'ofessiesal or 
eat~eatieaal desi!JRatios a designated real estate instructor or 
other nationally recognized instructor designation; or 

Eel entessi-.•e iaetrt~etiesal Baelt!Jret~nd is real eeeate 
edtteatiea ana a Brelter lieense er tA.ree years' e*periesee as a 
lieessed salespeFsos, er 

!a) enpeFiesee is the area et isstrloletien aael Be a 
desi!Jftatea real estate isstr\ietor sf tee real estate edt~eators 
asseeiatios, 

Eel fiYe years at experiesee is the Feal estate related 
sttejeet area eeiag tatt!JAt. 

(f) will remain the same, but will be renumbered (c). 
(4) will remain the same." 
Auth: Sec. 37-1-131, 37-51-203, 37-51-204, MCA; IM£, Sec. 

37-51-202, 37-51-204, MCA 

REASON: This proposed amendment provides that the 
approval of continuing education instructors will be good for 
the year in which the instructor is approved as well as for the 
succeeding year. The amendment also revises the qualifications 
for approval of instructor. 

"8.58 419 GROUNQS FOR LICENSE DISCIPLINE - GENERAL 
PROVISIONS - UNPROFESSIONAL CONPUCT (1) will remain the same. 

(a) A.as ·,•iolat:ea 37 51 321 (19), MCA, B)' "deRiasstrat:ing 
sis loif!worthiaese a~ ineB~Rpetesey ta aet: as a erelter or 
ealeeMaH", aad/or has failed to meet the generally accepted 
standards of practice. 

(e) A.as .ialatea 37 51 321 (7), UCJ., B) "isteatiaaally 
violatiag a Fttle aaopeea B) the beard is the iatereet of tee 
pttBlie and is eesfol'Riity with this aet:". 

(2) If the board determines that a licensee has committed 
an act in SHeA fashion that violates a statute or rules 
administered by the board has bees •riolated, such act shall be 
deemed an act against the interest of the public for which the 
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board may ~illiltld,--SI;lB~CHS, Of' ·f'C'•Oite tfie liCCfiOC field by 
take disciplinary action, as permitted by law. against the 
licensee or talte any other aetii:>H ~erRtittea IJy law. 

+3+-ta+---:Iu all tranoaetiouo, tfie lieeHsee~~tfier be 
ittll a!'JeHt of the Beller or b1;1yer, dual- d!'JCftt ao ~ro.ided by 
ouhseeti-ott--t-3-1--fbt of tfiis L"I;11CT-frl'--Bftal+·l9e deeftled tfie 1~ 
agent of the buyer as p•·o.-ided IJy tfiis p<Ht. A lieeHsee .. no 
entef's int.o ·a .. rittea liotiH!J agrCeH'•Cfll'o ~h a p•·ospeeti'e 
selle:e of prope:ety -efta-±1 be eottsit'le:eed -t-fr--f>e--tfte--t•;t-H agent of 
the oelle£ aHd sfiall owe to the oelle~~l fiduei~ 
obli9ations. A-licensee who accepts an offef' of~~~ 
a-±-i~ a§leHt shall be considered to-·be the sub--a<Jeftt--e-f--8\e 
seller and shall owe te tfie ~61>-~i-efio-., .... 
A licensee who CHters into a writteH a9reemeHt wich a 
proopeetioe IJu)Cf' of pro~erty, gi~iH!'J the licensee or otfier 
licensees affiliated with the licensee the eJEelt~aive •·i~--te 
•·ep:eesent the ht~~er for a stated period of time shal+-·-be 
considered to be the [1;1ll a!'Jent of tfie ht~~er and shall owe to 
tfie l9uye:e fttll fiduciary obli!JatioHs. A lieeHaee who-shows 
prope:et) to a prospeetioe bu)e£ of p:eope•-ty withou-t---ettt~ 
iflt.&-<u• eJEelush·e agency a9reeffient witfi that buyer and f~ 
witfiout acting ao a----1-itffing a!Jent or sub a§lent;----tffiaH-.. ·I:te 
considered to he tfie liffiited agent of the hu~er, as te--tfle 
propert:t ofiowa st~eh auyer. The lifflited a!Jent sfiall owe te--Htteh 
buyer the fellowi~±ee-.-

(i) 'I'o the CXtCHt !'CfltiCStCd ay buyer, lieeaaee ohal-l 
seelt a prepe:ety at a price aad t:erme acceptable te lhe .IJttyer, 
pro~ided, howewer, tfiat tfie lieeHsee sfiall Hot l9e oaligated to 
seek otfie:e fJreperties fa£ tfie bu~e:e wfiile the b~ye:e ia a part~ 
~ eoat:eaet to pu:eefiase prBfJC:ety, t!Hlees se reqt~eated b~ e~eh 
Btiyer7 

(ii) Lieeaoee sfiall tiMely preaeHt all offers ta ana 
f:eem tfie buye:e, wfiiefi fie o:e ahe fiae :eeeeiwed, ewea wfiea the 
btt~er is patrty te a eoatraet to pttrefiase a p:eoperty, 

(iii) Lieeasee afiall disclose to the buyer mate:eial facta 
of wfiieh fie o:e sfie fiaa aett~al ltHowled!Je eafleef'Hiag tfie 
l:ntasaetioa and fu:et.fie:e eoHeC<HiH!J the p'l'OfJCf'ty as is fequi:eed 
by otfietr pre.iaioas of this :ee~ulatioa, 

(hi LieeHsee shall adoise tfie ht~yer to oatain e>tpert 
adoiee as to mate:eial matters whiefi are beyoad the eJtpe:etiae ot 
tfie lieeasee as is fequi~Ced h) ether p:eovisions of tfiia 
re!JulatisH, 

(v) Lieeasee shall timel} aeeottat tor all ffioaies aad 
p:eeperties :eeeei.ed ia wfiiefi tfie l9ttyer bas of' 111ay fiawe aH 
iaterest, 

(vi) Licensee shall eMereise •·easoHable sltill aHd care, 

( oii) Lieeaoee shall ee~ly with all ref)uirements~ 
~ r1;1lea aHd all applicable statt~tes aad regulatioas 
iHeludiAg, but aot limited to, fair fio~oia~ and civil :eights 
statt~teo. 

(b) Lieeaoees ffidY aet as tR.e ageHt ef ffio:ee than one 
priHeipal in tfie salfte traAeaetioa if the lieeasee f'eaooaably 
beliewes that the dtities owed to OflC priHeipal will aot 
dif'eetly coflfliet .. itfi tfie duties owed to tee otfier iH suell 
faefiiofl tfiat ad~ erse eoHoequeneea are 1 iltel}' t:e result, a ad 
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ualeee ouch principal consents after full aieelosure a~ the 
licensee. 

+e+--Lieeneees shall disclose in writin~ to each principal 
to the transaction or his or her a,ents the nature of their 
~ationship ts that principal no later than when an after is 
prepared in the transaction. 

+4+ ill In addition to all other provisions contained in 
the statutes and rules administered by the board, particularly 
37 51 321, t!CA, (statutor~ ~rounds tor license aiseipline) 
failure to comply with any of the following shall constitute an 
act against the interest of the public: 

(a) and (b) will remain the same. 
(c) Licensees shall reeofflffiena that le~al eeunsel ee 

oatainea when the interests ef any part) re~uire it. Licensees 
will advise their client that outside professional services 
ahQuld be secured when appropriate. Statutory brokers or dual 
agents should so advise both parties in the transaction. 

(a) Licensees shall reeemmena that the merehantaailit~ of 
Htle te prepert} ae determined wl\en tl\e interests of any part} 
reaseaaaly re~uire i~ 

(e) and (f) will remain the same, but will be renumbered 
(d) and (e) . 

(!J) Lieeasees sl\all enaea~or to ascertain all pertineat 
facts eoneernin~ ever} prol"erty in <tn} transaction in wl\ieh the 
licensee acts, so tl\at the licensee ma} fulfill the oali~atioR 
to a .. eid error, e;•a~!Jeration, misrepresentation, or concealment 
at pertinent facts. 

(h) Licensees .. he ha•o'e listed propert}' shall malte a 
prompt, reasona13le, ~isual iaspeetion of any property listed. 

(i) will remain the same, but will be renumbered (f). 
(j) Licensees shall disclose to principals ana third 

parties all material taets eoneernin~ the propert}' of which the 
licensee has actual knowled!Je re!Jar9iR!J the prol"erty, l"reoi9e9 
that the fact that an oeeu!"aRt of the propert}' hae had AIBS or 
other eemmuaieaele dieeaae, er that the property was tee site 
of a euieiae, homicide, or ether felon} shall net ae eoosiaere9 
a «>aterial fact. 

(ltl 'Ph:e 1 ieenaee er a!Jeoey in ad>.•el!'t i sin"! eeall ae 
esl"eeiall~ careful te l"reseet a true !"ietul!'e ana ehall not 
aa .. ertiee without aiselesin~ hie or her ea111e ana ideatity as a 
real estate lieeesee er real eetate a~eeey. Such disclosure 
shall be req~iree whene~er the licensee OF a!Jeney eegetiatee or 
attempts te oegetiate the lietinlij, sale, !"~rehase or exeean~e 
of real estate which aeloe~e to the licensee, the a~eeey, or 
the f!riaeipal. 

(1) will remain the same, but will be renumbered (g). 
{m) 'Phe lieeesee or a~eney in aE!oertisiR!f, when unEieF a 

franehiee alijreemeet, shall ineor!"erate his or her owa eame er 
a,eney oall'le, other than that of the franel\ise, and state that 
the a~sineee ie ieaepeedentl~ owned aed O!"eratea. 

(e) Licensees shall aet to preserve aaa maintain that 
good repute, henesty, truat .. orthieees, and eempeteee> to 
traesaet business in a manner to eafe~uara tee iatereete of the 
I"~Blie as is re~uired to oataia a license. 

(o) through (s) will remain the same, but will be 
renumbered (h) through (1). 
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-H;-t imJ Licen~ees shall make a n:asonable attempt to "f€-1; 
advise all princigals J;.Q all agreements, financial obligations 
and recommendations regarding all real estate transactions in 
writing. 

+u+----lrleensees shaH~ndertake ·-to make torflldl i"ed-1 
estate df"[Jraiaals that a~tside the --aeepe-··~--~ee-'-a 
eJtperienee-c 

+vt--f,ieensees -eeepei"at-i-ft<!rwi-Ht-tfie·-<*e±-i~-±-atifi<J 
±teensee shall no~iH-tfte--- cooperatWR--6f-~ 
±±~·~-consent-of the -l~ licensee. 

-t~·-efta.l-1· not refuse, because of eex, ~ 
~---rel-i<jion, color, ~afftiHa+~s-. phyBical-er 
mental handieap~ftatciena-l ori~ia, to show, sell, lease,-ef 
rent an:7 real estate to p~iue t·enters, lessees,·--er 
purchasers, excef"e when a diBtinetien is .based on reasonable 
")rounds. 

**+- i!J.l Licensee shall submit all written offers to a 
principal when such offers are received prior to the listing 
agreement having been terminated or the transaction based on 
that listing having been closed, whichever occurs first. 
However, continuing to present offers after an offer has been 
accepted shall not be deemed to be a violation of ~ 
321(10)..,..---MEA governing statutes or regulations. 

+y+ jQl Licensees shall not disclose the name of a person 
making an offer or the amount or terms of an offer to other 
persons interested in making offers, except that this shall not 
prohibit disclosing the existence of an offer. A_b~ 
broker may disclose this data_ to his/her clients. If a ~ 
~has clients making competitive offers on the~ 
~ty. the buyer broker cannot disclose the terms of 
competing offer~ 
~ lPl The licensee shall inform an~ seller ~ 

orincipal at the time an offer is prepared Qr presented that lte 
will ee exf?eeted to pa)' certain elsah!~ eoats St~el't as tiiseount 
pe±fieB and the af?ProJtimate afflotlat ot saiti eosts Qf the costs 
and fees associated with that offer. A statutory brQker and a 
dual agent will inform both parties to the transaction. 

(aa) through (ac) will remain the same, but will be 
renumbered (q) through (S) . 

(ad) ,., ereiHJr shall not si9n tfie applieaUoa of a 
salespereoa t~alese the brolter ana saleBf?erson will ae in lawful 
aasaeiatien, !:firotl!fft e!HploytAeat eontraet o£ otherwise, ana the 
erolter will super'•'ise the salesperson. 

(ae) .~, e£olter shall fl\ipen ise salespersons ana---Be 
res(>onsiele for tl'teir eeaduet. 

(af) will remain the same, but will be renumbered (t). 
(ul Licensees may not violate the landlord-tenam a.;~ 

(70-24-101, MCA), 
(vl Licensees maY not violate the state and federal human 

rights statutes. 
lwl Licensees maY not violate the Americans with 

Disabilities Act. 
llL Licensee may not guarantee or authorize a person ... J:.Q 

guarantee future profits which may result from the resale ot 
real properr:y. 
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ly) Licensees maY not offer real property for sale or 
~~ithout the knowledge and consent of the owner or the 
owper's authorized agent or on terms other than those 
authoriz.eQ._by the owner or the owner's authorized agent. 

(zl Licensees maY frQt induce a party to a contract of 
sale or lease to break the contract for the purpose of entering 
into a new contract with another principal. 

(aal Licensees maY not represent oneself as a licensed 
appraiser when not licensed as such and solicit business as a 
licensed real estate appraiser without such license. 

(abl Licensees maY not negotiate a sale. exchange. or 
lease of real property directly with a seller or buyer if the 
broker or salesperson knows that the owner has a written. 
outstanding contract in connection with the property granting 
an exclusive agency to another broker. 

(acl Licensees maY not solicit. sell or offer for sale 
real property by conducting lotteries. raffles or contests for 
thQ purpose of influencing a purchaser or prospective purchaser 
Qt_real property. Door prizes can be awarded so long as the 
participant is not reguired to pay any consideration or enter 
into any contract arrangement in order to participate in the 
door prize. 

(adl Licensees maY not fail voluntarily to furni~ a copy 
of a written instrument to a party executing it at the time of 
its execution. 

(ael Licensees maY not pay a commission in connection to 
a real estate sale or transaction to a person who is not 
licensed as a real estate broker. real estate salesperson or 
property manager under this chapter: however. payment to the 
principal or reducing commission owed by the principal is not 
considered payment of a commission to an unlicensed person. 

(afl Licensed brokers and salespersons performing 
property management duties shall abide by the rules set out in 
ARM 8.58. 714. 

( 5) Lieeftsees shall net ltftewinsly suemit false 
iRfeFmatioa te the esare. 

(6) will remain the same, but will be renumbered (4) .• 
Auth: Sec. 37-1-131, 37-1-136, 37-51-102, 37-51-203, 37-

51-321, MCA; IM£, Sec. 37-51-102, 37-51-201, 37-51-202, ~ 
J21, 37-51-512, MCA 

REASON: As of October 1, 1995, the Board of Realty 
Regulation will be subject to new uniform standards for license 
discipline. The Board has proposed changes to its rules of 
unprofessional conduct to incorporate standards of the 
profession consistent with the dictates of section 16, House 
Bill 518. Agency relationships are deleted because they will 
be codified in section 37-51-102, MCA, as of October 1, 1995. 

"8.58.423 GENERAL LICENSE APMINISTRAXION REQUIREMENTS 
(1) through (4) will remain the same. 
(5) The supervising broker is responsible for all real 

estate actions of the licensees under his supervision. 
!6l The supervising broker or managing broker must 

provide continuous training in the area of real estate activity 
to all licensees under his supervision, 
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(71 All listings must be reviewed, signed and dated .hy 
the __ supervising broker or managing broker before the listing..ll..! 
effective. 

l.!l..L~~upervising broker or managing broker is r·equi£ftfj 
to reviiD"L.- sign and date <:>ach_ item of the final _agreement . .iilll1 
all disclosure documents to. the ...J,!.!!.!:Chase and . .l>~...i!9..!:eement or 
~to lease within 10 .. business day~;;Lof finalizatism_._ 

{91 A broker shall not sign the.apr;>lication~ 
salesperson unless the broker and salesr;>erson will be in lawful 
association, through employment contract or otherwise and the 
broker will supervise the_.§alesperson. 

{101 The broker/owner may designate another broker .. t.~ 
the managing broker of the office.• 

Auth: Sec. 37·1·131, 37-51-203, MCA; IM£, Sec. 37-51-202, 
37·51-203, 37-51-309, MCA 

REASON: The Board is proposing to amend this regulation 
to make it more clear that the Broker is ultimately responsible 
for the conduct of salespersons and associate brokers under his 
or her supervision. The amendments to the regulation spell out 
the specific responsibilities of the broker as regards the 
transactions handled by his or her subordinates. 

"!L2~ APPLICATION FOR LICENSURE ( ll through ( 3) will 
remain the same. 

{4) All applicants successfully completing the 
examination must apply for licensure within 12 months from t~ 
date of examination. Failure to make application within that 
time shall invalidate examination result!!~" 

Auth: Sec. 37-1·131, 37·51-202, 37-51·203, MCA; IM£, Sec. 
37-51-603, MCA 

REASON: The Board is proposing to amend the regulation to 
require that applicants for a property manager's license must 
apply for their license within 12 months of examination. Such 
a requirement assures that the individual being licensed will 
be fairly current with the industry. 

"8.58.707 LICENSE RENEWAL · LATE RENEWAL (1) will remain 
the same. 

(2) Licensees failing to renew their licenses by October 
December 31 of each year may have their licenses reinstated by: 

(a) payment of the current renewal fee as prescribed by 
the board by No.efflber January 15; 

(b) through (d) will remain the same. 
(3) Any licensee not renewed by No.ember ~~ 15 is 

automatically canceled and may not be reinstated." 
Auth: Sec. 37-1-131, 37·51-202, 37:..5.1.:..2.Q.., MCA; .l.M£, Sec. 

37-51·604, MCA 

REASON: The Board is rev1s1ng renewal dates to coincide 
with renewal dates for licenses issued to real estate brokers 
and salespersons. 
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"8. 58 709 CONTINUING PROPERTY MANAGEMENT EDUCATION 
(1) Each property management licensee is required to 

complete a minimum of 8 ~ hours of board~approved continuing 
property management education ~ every twa (2) years-a£ 
lieeasia~. A minimum of three hours must come from mandatory 
topics determined by the board and three hours maY come from 
elective topics approved by the board. 

(2) Tfie ~equi~ea fieurs MUst ee esmpletea ~itfiia tfie two 
year pe~iea aad ftHo hours in excess will carry over to any 
other ~year ~- Iaaetioe lieeaeeee may eetaia tfie full 
ameliat due jlist~ te ~eaeth•atiea. 

(3) No course shall be repeated for credit in the same 
.calendar year liAlees tfie eolirse eeateat fias eeea BliestaRtially 
efiafl~ed o~ eeen Sliestafltially updated and tfie p~evider fiae 
eetaiReEi app~eval f~em the eea~d te effe~ it fa~ ~epeat e~eEiit. 

(4) Proof of successful completion must be submitted to 
the board with the licensee's renewal application at the 
conclusion of every twa (i!) year pe~ieEi, elEeept that inaeti•re 
lieeRsees efiall pre.iEie preef sf eempletioR at tfie time of 
~einetatemeRt. No course completion certificates will be 
accepted by the board at any other time. 

(5) will remain the same. 
(6l A board representative may audit all board-approved 

courses at no charge for rule compliance. 
l?l All approved education must be open and available to 

all licensees," 
Auth: Sec. 37-1-131, 37-51-202. 37-51-203, MCA; IM£, Sec. 

37-51-604, MCA 

REASON: The Board has voted to amend the continuing 
education requirements to require six hours per year rather 
than eight hours every two years. The Board believes this 
increase in continuing education requirements is relatively 
modest but also is a progressive step. In addition, the Board 
is permitting the licensee the discretion to choose three 
elective topics for continuing education every year. 

'8.58.710 CONTINUING PROPERTY MANAGEMENT EDUCATION -
COURSE APPROVAL (1) and (2) will remain the same. 

(3) Courses must consist of at least ~ ~ hours of 
instruction and must be designed so that no more than 10 
minutes per hour are allowed for breaks in instruction, 

(4) Property management courses offered in other states 
and approved by those other states• real estate licensing 
agency for continuing education and which meet the property 
management topic requirements are recognized and approved~ 
must meet es~~gljshed topic requirements.• 

Auth: Sec. 37-1-131, 37-51-202, 37-51-203, MCA; IMP, Sec. 
37-51-604, MCA 

REASON; The amendments proposed for addition to this 
regulation would permit the Board to accept as appropriate and 
valid continuing education those courses approved in other 
states that meet topic requirements set forth by the Board. 
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"!L 58.711 CONTINUING PROPERTY MANAGEMENT_ EDUCATION -
INSTRUCTOR APPROVAL (1) Request for approval-; change, afld 
•·enewal of d('proval of a continuing education instructor mu;ot 
be made on forms approved by the board and submitted 45 days 
prior to the intended instruction with payment of the required 
fee. 

(2) Approoal of an im~tt·uetor afld renewal----ef-- approo'al cl 
dfl il''tBtnteter sfiall be fez d two year· per·ioa, au+--may---be 
re'+el<ea fe.:· ea~o~se. Expirar.ion of instructor al}proval is 
December 31 of each year. but may be revoked for cause.~ 
initial approval of a course will be in effect for~ 
remainder of that calendar year and the next calendar year in 
its entirety, exl}iring December 31. 

(3) will remain the same. 
(a) at least a bachelor's degree in a field traditionally 

associated with the subject matter of property management 
transaetiOHS ana a propert) ltldfid"Jef" s lieeHse or· a Bachelor's 
degree in a field traditional!~ asseeiatefi with the oubje~ 
matter of f.t:ropert) manaljeftleat traasaetioas and a bl'olter'e 
license and current experience approved by the board; or 

(bl ~east two years of f.tast seeondar) ed~o~eation i-H-<t 
field tr;aaitionally assaeiated .. ith the subject matter ef 
prepe:rty manageft!Cnt transactions with a <Jenerally reeegail!led 
professional or; ed~o~eatioflal desi<JHatiOfl a designated ___ ~ 
estate instructor or other nationally recognized instructor 
designation; or 

(c) exteasi.,.e instl'klct ieaal baelr~Found ifl t~raper·ty 
mana<Jeftlent education aad proper;ty maaager;'o license or 
exteflsive instruetioflal baelt§ro~o~nd iH pr;epert~ fttdH~t 
education aad be a at·oJ<cl', or such other qual iticat ions as an.:_ 
determined by the department or board to meet the spirit and 
intent of these requirements; Qr 

(dl experience in the area of instruction and have a 
designation as a real estate instructor by the real estate 
educators associationT-9*~ 

(e) t i·"e years at experieflee in the sttb'i eet aeiHg tato~'!jht. 
(4) will remain the same." 
Auth: Sec. 37-1-131, 37-51-202, 37~, MCA; IM£, Sec. 

37-51-604, MCA 

REASON: These proposed amendments state that approval of 
a course shall be good tor the year in which approval is 
granted and for the succeeding year. This amendment also 
provides the mechanism-for gaining approval as an instructor of 
continuing education courses. 

"8.58.112 TRUST ACCOUNT REQUIREMENTS (ll will remain the 
same. 

(2) Trust accounts must be maintained in a federally 
insured bafllt sr aHother reeeljail!led depaaitory financial 
institution in Montana. 

(3) and (3) (al will remain the same. 
(b) Client's fuHds ffiUSt be rer.aiaed iH -t-fl--i&- bcml• account 

ufltil the t'Eat~sactien ia•,•olved is eonsult\8\ated or tctfflinated, at 
which tiffle the prof.tcFty mana'!ler 111ust aeeouat fer the full 
aftlo~o~nt :reeei.ed. 
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(c) will remain the same, but will be renumbered (b). 
(4) will remain the same. 
(5) All security deposits and other trust account money 

received by the property manager must be deposited in the 
property management trust account within three business days of 
receipt of the trust funds ~aless otherwise ~re.iaea ia the 
lease a~reement er reatal a~reemeat. 

(6) through (12) will remain the same." 
Auth: Sec. 37-1-131, ~7-1-316. 37-51·203, MCA; IMP, Sec. 

37-1-316, 37-51-202, 37-51-321, MCA 

REASON: This regulation is being amended to strike the 
specific reference to the creation of a trust account within a 
bank. In its place, the Board is proposing that a trust 
account may be maintained in any financial institution in 
Montana. 

"'8. 58.714 GROUNDS FOR DISCIPLINE OF PROPERTY MANAGEMENT 
LICENSEES - GENERAL PROVISIONS UNPROFESSIONAL CONDUCT 

(1) In any transaction in which a property management 
licensee is involved as a licensee or as a party, has held 
himself or herself out as a licensee, or in which any party has 
reasonably relied on a licensee's status as a licensee, 
violation of any statute or rule administered by the board may 
be considered by the board in determining whether or not the 
licensee ~failed to meet the generally accepted standards of 
practice~~ 

(a) has vielatea 37 51 696, t1CA, by "aemenstratialj his 
~a~erthiness er laek sf heaesty•, aaa/er 

(b) has •rielatea 37 51 696, P!CA, by eHeria~ er 
atte~tin~ te effer ~re~ert~ fer sales. 

(2) If the board determines that a licensee has committed 
an act in s~eh fashion that violates a statute or the rules 
administered by the board has been violated, such act shall be 
deemed an act against the interest of the public for which the 
board may re~rimana, s~s~eHd, Sf' f'eoolte the lieeaee held by 
take disciplinary action permitted by law against the licensee 
ef' talre aHy ether aetiea ~eHRitted b)' law. 

(3) through (3) (b) will remain the same. 
(e) bieeHsees shall reeemmead that le~al ee~asel ee 

obtained whea the iaterests sf aa:r paf'ty requif'e it. 
(d) through (f) will remain the same, but will be 

renumbered (c) through (e). 
(IJ) bieeHsees must aet te ~f'ese~e aad maintaia that ~eed 

f'e~ute, heaest)', tf'Hstwerthiaess, aaa eem~eteae~ te traasaet 
busiaess in a maHner te safeljuard the iaterests ef the ~ublie 
as is required te ebtaia a lieease. 

(h) through (1) will remain the same, but will be 
renumbered (f) through ( j) • 

(ml ,., 1 ieeaeee liiHSt ftet llae~iftl,l'ly eul:omiE false 
iatermatiea te the eea~d. 

(n) through (q) will remain the same, but will be 
renumbered (k) through (n). 

lol Licensees shall disclose to all customers and clients 
their agency relationship. 
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W.L _ _lLl ict;!nse§ may _not ogenly__ac1vect ise vr·oper Ly 
belonging__tQ_.Qlhsu"li~ whethe£___Qy_~ of vdnted material. 
radio. television~isplay ~ other means, unless 
licensee has a signed proverty management.....J!9..(eement from __ ~ 
owner of the ..w;:.Q_g~ The agreement must be valid as~ 
date of advertisement~ 

tY.L Licensees shdll_ include the_ name ~-~LU'. 
management company. or __ the term "property manager" in any rea 1 
~advertising. including property owned by the licensee. 

ill A licensee shall disclose the. fact .. -~ he/she .li>.___e 
licensee _when the 1 i censee .ti..Gl.1_ seeks information_ fr·om . .lhe 
owner:. the owner's agent, or tenant about any prover tv. whet her 
for the licensee'.lLown aq;_QllilL~~t for another~. 
~A licensee .J>lli!ll repay the recovery account tor any 

amounts due and owing_~J:;..Q!![lt_ causeg____Qy_any actions, 
negligence, or misrepresentation of ..l.!:lsLlicensee. 

(t) r.icensees must first obtain a written management 
~eement with the -~or owner's agent before conducting any 
[)roverty management actiYi.!;__y_,_ 

(4) will remain the same." 
Auth: Sec. 37-1-131, 32-51-202, 37-51·203, MCA; !..M£, Sec. 

37-51·606, MCA 

REASON: As of October 1, 1995, the Board ot Realty 
Regulation will be subject to new uniform standards tor· license 
discipline. The Board has proposed changes to its rules of 
unprofessional conduct to incorporate standards of the 
profession consistent with the dictates of sectio11 16, House 
Bill 518, which will be coditied as section 37·1·316, MCA, as 
of October 1, 1995. 

3. The Board is proposing to repeal ARM 8.58.409, the 
text of which can be located at page 8-1604.2, Administrative 
Rules of Montana. The Board is proposing to repeal ARM 
8.58.409 because it believes that specific and stringent 
requirements on how to run and manage a branch office are no 
longer necessary with the stricter and strengthened regulations 
the Board has proposed to be adopted regarding supervision of 
associate brokers and salespersons by the managing brokers. 
The authority sections are 37-1-131, 37-51-203, MCA, and the 
implementing sections are 37·541·202, 37-51-308, MCA. 

4. The proposed new rule will read as follows: 

"I PRE-LICENSING EDUCATION - SALES AND BROKERS (1) No 
more than 8 hours of instruction may be offered per day, 
exclusive of examination time. 

(2) Course must not have a title which misleads the 
public regarding the content of the course. 

(3) Final course examination must consist of a minimum of 
75 questions for 30 hours of instruction, or 150 questions for 
60 hours of instruction. 

(4) Candidates must receive a minimum of 70\ on each ~re 
licensing course examination. 

( 5) Pre -licensing course to obtain a sales 1 icense must 
consist of the following topics: 
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(a) practices, principles and essentials of real estate; 
(b) real estate law; 
(c) taxation; 
(d) construction and land development; 
(e) property management and leasing; 
(f) ethics and standards of practice; 
(g) escrow and closing/settlement practices; 
(h) finance; 
(i) hazardous waste/environmental issues; 
(j) agency; 
(k) contract law and documents; 
(1) state rules and regulations; 
(m) forms of ownership; 
(n) title and transfer of title; 
(o) recording acts; 
(p) negligence/misrepresentation (risk management); 
(q) real estate security instruments; 
(r) fair housing; 
(s) regulation Z; 
(t) landlord/tenant law. 
(6) Pre-licensing course to obtain a broker license must 

consist of the following topics: 
(a) a review of: 
(i) real estate law; 
( ii) taxation; 
(iii) property management and leasing; 
(iv) construction and land development; 
(v) ethics and standards of practice; 
(vi) escrow closing/settlement practices; 
(vii) hazardous waste/environmental issues; 
(viii) agency; 
(ix) contract law and documents; 
(x) state rules and regulation; 
(xi) negligence/misrepresentation (risk management); 
(xii) fair housing; 
(xiii) landlord/tenant law. 
(bl real estate brokerage management; 
(c) trust account procedures; 
(d) planning and organizing a real estate office; 
(e) in-house training; 
(f) agent supervising and broker responsibilities." 
Auth: Sec. 37-1-131, 37-51-202, 37-51-203, MCA; IMP, Sec. 

37-51-203, 37-51-308, MCA 

REASON: The Board believes that this proposed regulation 
adequately states the items that need to be taught in real 
estate education and examined in the licensing phases for both 
salespersons and brokers candidates_ 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing_ Written 
data, views or arguments may also be submitted to the Board of 
Realty Regulation, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
September 25, 1995. 
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6. Robert P. Verdon, attorney, has been designated to 
preside over and conduct this hearing. 

BOARD OF REALTY REGULATION 
STEVE CUMMINGS, CHAIRMAN 

I 

/J I. ,· { 
cc==-'""Lc.:•l...:'~,., ' ) I ), I< > 

ANNIE M. BARTOS, RULE R·~E~V7I=Ew=E=R~· 

Certified to the Secretary of State, August 14, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of 4 new rules 
related to personal assistants 
and the application of certain 
labor laws (HB 504) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW 
RULES 

1. On September 18, 1995, at 10:00 a.m., a public hearing 
will be held in Room 211, of the Helena College of Technology of 
the University of Montana, 1115 N. Roberts, Helena, Montana, to 
consider the adoption of 4 new rules related to the use of a 
personal assistant by a person with a disability pursuant to 
Chapter 525, Laws of 1995 (House Bill 504). The public hearing 
will be held concurrently with a public hearing conducted by the 
Department of Public Health and Human Services regar·ding the 
proposed adoption of rules to implement a self-directed personal 
care services program pursuant to House Bill 504. Additional 
sites for the hearing via teleconferencing are as follows: 

Billings: Montana State University -- Billings, Special 
Education Building, Room 162, 1500 N. 30th Street, Billings, 
Montana 

Gr-eat Falla: Montana State 
Technology -- Great Falls, Room 147, 
Great Falls, Montana 

University College of 
2100 16th Avenue South, 

Missoula: University of Montana -- Missoula, Field House, 
Room 161, Intersection of South 6th Avenue East and Van Buren 
Street, Missoula, Montana 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00p.m., September 11, 1995, to advise us of the nature of the 
accommodation that you need. Please contact the 
Legal/Centralized Services Division, Attn: Mark Cadwallader, 
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; 
TDD (406) 444-0532; fax (406) 444-1394. Persons with 
disabilities who need an alternative accessible format of this 
document in order to participate in this rule-making process 
should contact Mr. Cadwallader. 

2. The Department of Labor and Industry proposes to adopt 
new rules as follows: 

RULE I STATUS Of CERTAIN PERSONAL ASSISTANTS FOR THE 
PURPOSE Of UNEMPLOYMENT INSURANCE LAWS (1) For the purposes of 
unemployment insurance laws, a person with a disability who 
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r·ect:~ives servlct:s ut a. !Jersona.l d~~iut.ant or· au 1nHnediat'=ly 
involved r-epresentative ot the disabled l-'elBon, such as a parent 
or guar-dian, is not the employer of the (Jersonal assistant 
despite the exercise ot control over the selection, management 
and su(JerviBion of t.he persondl assiBtdlll if, 

(a) the pei sonal dssistdnt is providing ser-vices to the 
disabled person (Jllr·suant to SJ-6-145, MCA, and ruleB ado~·ted by 
Lhe depat·tment of public health and human se1vic~:s implementing 
that statute; and 

(b) the per·sondl assi,;tant is the employee ut anuther 
person or· entity that has the ri9ht to exercise an eml-'luyer-' s 
control over the personal dssistant, includin9 the right to 
discipline and tenninate employment_ 
AUTHo Sec. 53-6-14">, MCA IMPo Sec. 53-6-145, MCA 

RUI,E. I I STATUS OF CERTAIN PERSONAL ASSISTANTS FOR THE 
PURPOSE OF WAGE AND HOUR LAWS ( 1) For the purposes of wage and 
hour laws, a per·son with a disability who r-eceives services of 
a personal assistant or an immediately involved representative 
of the disabled (Jerson, such as a par·ent or guardian, is not the 
employer of the per·sonal assistant despite the exeicise of 
control over the selectim•, mana9ement and supervision ot the 
personal assistant ifo 

(a) Lhe personal assistant is providing services to the 
disabled person pursuant to 53-6-145, MCA, and rules adopted by 
the department of public health and human services implementing 
that statute; and 

(b) the personal assistant is the employee ot another 
person or· entity that has the right to exercise an employer's 
control over the personal assistant, including the r ighr. to 
discipline and terminate employment. 
AUTHo Sec. 53-6-145, MCA IMP: Sec. 53-6-14~, MCA 

RULE I II STATUS OF CERTAIN PERSONAL ASSISTANTS FOR THE 
PURPOSE OF WORKERS' COMPENSATION LAWS (1) For the purposes of 
workers' compensation and occupational disease laws, a person 
with a disability who receives services of a personal assistant 
or an immediately involved representative of the disabled 
person, such as a parent or guardian, is not the employer of the 
personal assistant despite the exercise of control over the 
selection, management and supervision of the personal assistant 
ifo 

(a) the personal assistant is providing services to the 
disabled person pursuant to 53-6-145, MCA, and rules adopted by 
the department of public health and human services implementH•g 
that statute; and 

(b) the personal assistant is the employee of another 
person or entity that has the right to exercise an employer's 
control over the personal assistant, including the right to 
discipline and terminate employment. 
AUTHo Sec. 53-6-145, MCA IMP: Sec. 53-6-145, MCA 

RULE IV STATUS OF CERTAIN PERSONAL ASSISTANTS FO[i TilE 
PURPOSE OF THE SAFETY CULTURE ACT (1) For the pur-poses uf the 
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Safety Culture Act, a person with a disability who receives 
services of a personal assistant or an immediately involved 
representative of the disabled person, such as a parent or 
guardian, is not the employer of the personal assistant despite 
the exercise of control over the selection, management and 
supervision of the personal assistant if: 

(a) the personal assistant is providing services to the 
disabled person pursuant to 53-6-145, MCA, and rules adopted by 
the department of public health and human services implementing 
that statute; and 

(b) the personal assistant is the employee of another 
person or entity that has the right to exercise an employer's 
control over the personal assistant, including the right to 
discipline and terminate employment. 
AUTH: Sec. 53-6-145, MCA IMP: Sec. 53-6-145, MCA 

REASON: There is reasonable necessity to adopt these rules in 
order to implement the provisions of House Bill 504 (Chapter 
525, Laws of 1995). The proposed rules apply only to those 
persons with a disability (or their representatives) who are 
participating in a program established pursuant to 53-6-145, 
MCA, and rules adopted by the Department of Public Health and 
Human Services to implement that program. 

3. Interested persons may present their data, views, or 
arguments concerning these proposed rules, either orally or in 
writing, at the hearing. Written data, views or arguments 
concerning these proposed rules may also be submitted to: 

Mark Cadwallader 
Legal/Centralized Services Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

and must be received by no later than 5:00p.m., September 21, 
1995. 

4. The rules proposed in this notice are intended to be 
read in conjunction with the program rules proposed by the 
Department of Public Health and Human Services. See MAR Notice 
No. DPHHS-7 (found at page 1656 in the August 24, 1995, issue of 
the Montana Administrative Register) for information regarding 
the program rules proposed by the Department of Public Health 
and Human Services. For information concerning the rules 
proposed by the Department of Public Health and Human Services, 
please contact Ms. Dawn Sliva, P.O. Box 4210, Helena, MT 59604-
4210, telephone (406) 444-5622, fax (406) 444-1970. 

5. The Department proposes to make these new rules 
effective October 1, 1995. However, because the statute 
granting rule-making authority to the Department does not go 
into effect until October 1, 1995, notice of the adoption of 
these rules cannot be published until October 12, 1995. The 
rules so adopted will be applied retroactively to October 1, 
1995. 
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b. The Hearinys Hu1·eau of the Legdl/Centralized Set·vices 
Division ot the Department of Lab<n- and Industt·y has l>een 
designated to preside over and conduct the hearing on behalf ot 
the Department of Labor· and Industry_ 

~ -
{c__ q,;<c fl A. -ffu<1/ 

David A. Scott 
Rule Reviewer 

Laut· ie Ekdnge1 , Commiss i on~r 
DEPAI<'l'MENT OF LABOR & 1 NDUSTRY 

By;~G.[J A ..JCe/2-.#-= 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certitied to the Secretary of State; August 14, 199~. 
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BEFORE TflE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF TflE STATE OF MONTANA 

In the Matter of Proposed 
Amendment and Adoption of 
Rules Pertaining to Pipeline 
Safety, Including Drug and 
Alcohol Testing. 

TO: All Interested Persons 

NOT ICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 38.5.2202, 38.5.2301 
AND 38.5.2311, AND ADOPTION 
OF NEW RULES I AND II 

1. On September 27, 1995 at 9:00 a.m. in the Bollinger 
Room, Public Service Commission, 1701 Prospect Avenue, Helena, 
Montana, the Public Service Commission will hold a hearing to 
consider the proposals identified in the above titles and de
scribed in the following paragraphs, all related to pipeline 
safety, including drug and alcohol testing. 

2. The rules proposed to be amended provide as follows: 

38.5.2202 INCORPORATION BY REFERENCE OF FEDERAL PIPELINE 
SAFETY REGULATIONS (1) The public service commission hereby 
adopts and incorporates by reference the U.S. Department of 
Transportation Pipeline Safety Regulations, Code of Federal 
Regulations, Title 49, Chapter 1, Subchapter D, Parts 191, 
192, and 193, including all revisions and amendments enacted 
by the department of transportation on or before OeteeeE 17, 
~ August 14. 1995. A copy of CFR Title 49, Chapter 1, Sub
chapter D, Parts 191, 192, and 193 may be obtained from the 
U.S. Department of Transportation, Research and Special Pro
grams Administration, Western Region, Pipeline Safety, ~ 
Ben~ StEeet 12§00 W. Colfax Ave •• Suite A-250, Lakewood, Colo
rado ~ 80215-3736, or may be reviewed at the Public Ser
vice Commission Offices, 1701 Prospect Avenue, P.O. Box 
202601, Helena, Montana 59620-2601. AUTH: Sec. 69-3-207, 
MCA; lMf, Sec. 69-3-207, MCA 

Rationale: The amendments are reasonably necessary to 
reenact the PSC's incorporation by reference of federal laws 
and inform the public of the new address of the referenced 
federal agency. 

38.5. 2301 SCOPE AND CQMPLIANCE (I) This subchapter 
requires pipeline facilities subject to 49 Code of Federal 
Regulations (C.F.R.), Part~ 192 and 193 to test employees for 
the presence of prohibited drugs and provide an employee 
assistance program. However, this subchapter does not apply 
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to "moster meter system~;" detlned in 49 C.F.R. § l'H.J Q.L..J.J.! 
JiquifieJ petroleum q":; (!.l't;) op;•ral<ll:;;. 

(2) Nothing contained in this subct1apler shal 1 be con
:;;trued or· dpplied .in d manner 111consistenl with the pruvis1uns 
and requirements of § 39-2-304, MCA, ,J:;; dlllended by Ch. 418. L. 
1995. 

(J) and (4) remain the sdme. AUT!!: Sec. 69-:J-20"1, MCA; 
llif., Sec. 69-3-207, MCA 

Rationale: Amendment to thl':' n1le is redsonal>ly neces-
sdry so thdt it remdi!ls current with exist1ng law, dS the PSC 
has recently incorpordted 49 C.F.R. Part l9J into its adopted 
pipeline satety rules, the federal DOT has recently exempted 
LPG operator!;<, and the Jegisldture has recently dlllemled Sec
tion 39-2-304, MCA, to permit post-accident testing. 

38. ~. 2J 1 I DRUG TESTS REOU I HF.lJ: PHI:~- r:MPLOYME:N'l', POST-
ACCIDENT. REASONABLE CAUSE AND RETURN TO DUTY (1) Each oper
ator shdll conduct the tollowing druy tests tor the presence 
of d prohibited druy: 

(d) and (b) remain the ~dme. 
(c) E<ich operator shall drug test each employ«~: involved 

in a work-related accident that causes deuth or per;;vnal to
iury or property damage in exc~ss of $~00, 

+e+ l!.l.L An employee who refuses to take or dues not 
pass d drug test mdy not return to duty untll the employee 
passes a drug test administered under this subchdpter and the 
med1cal review otttcer hds determlned thdt the employee mdy 
return to duty. AUTll: Sec. 69-3-207, MCA; ll1J.', Sec. 69-3-
207, MCA 

Rationdle: This amendment 1s reasonably necessary to 
protect the public, including the results or reflecting the 
changes made through Ch. 449, L. 1995, in permissible drug 
testing in employment relationships. 

3. The rules proposed to be adopted provide as follows: 

RULE I. SCOP£ AND COMPLIANCE ( l) This subch<>pter re-
quires pipellfle facilities subject to 49 Code of ~·ederal Reg
ulations (C. LR.), Parts 192 and 193 to test employees for the 
presence of prohibited alcohol misuse and provide an employee 
assistance program. However, this subchapter does nut apply 
to "master meter systems" defined in 49 C.F.R. § 191.3 or to 
liquified petroleum gas (LPG) operators. 

(2) Nothing contained in this subchapter shall be con
strued or applied in a manner inconsistent with the provisions 
and requirements of section 39-2-304, MCA, as amended by Ch. 
448, L. 1995. AUTH: Sec. 69-3-207, MCA; illf, Sec. 69-3-207, 
MCA 
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Rationale: This new rule is reasonably necessary to pro
tect the public, reflecting recent changes made in federal 
law, and to maintain or preserve state certification in the 
federal pipeline safety program. 

RULE I I. INCORPOMTION BY REFERENCE Of FEDERAL PIPELINE 
SAFETY BEGULAT 1 ONS -- ALCOHOL MISUSE PREVENT! ON PROGRAM ( 1) 
Subject to [Rule I (1) and (2)] the commission hereby adopts 
and incorporates by reference the U.S. Department of Transpor
tation Pipeline Safety Regulations, Drug and Alcohol Testing, 
Code of Federal Regulations, Title 49, Part 199, subpart B 
(199.200 through 199.245). A copy of the referenced CFR's is 
available from the U.S. Department of Transportation, Research 
and Special Programs Administration, Western Region, Pipeline 
Safety, 12600 W. Colfax Ave., Suite A-250, Lakewood, Colorado 
80215-3736, or may be reviewed at the Publi~ Service Commis
sion Offices, 1701 Prospect Avenue, P.O. Box 202601, Helena, 
Montana 59620-2601. AUTH: Sec. 69-3-207, MCA; lMf, Sec. 69-
3-207, MCA 

Rationale: This new rule is reasonably necessary to pro
tect the public, reflecting recent changes made in federal 
law, and to maintain or preserve state certification in the 
federal pipeline safety program. 

4. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may also be submitted (original 
and 10 copies) to Martin Jacobson, 1701 Prospect Avenue, P.O. 
Box 202601, Helena, Montana 59620-2601 no later than September 
27, 1995. 

5. The Public Service Commission, a Commissioner, or a 
duly appointed presiding officer may preside over and conduct 
the hearing. 

6. The Montana Consumer counsel, 34 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, 
is available and may be contacted to represent consumer inter
ests in this matter. 

CERTIFIED TO THE SECRETARY 

~~·~J ~~E~Ch~ 

OF STAT UGUST 14, 1995. 

~~e.dB~M~~ 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE S'£ATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1301 and 16.8.1303 
concerning open burning in 
eastern Montana. 

NOTICE OF PUBLIC 
HEARING FOR PROPOSED 

AMENDMENT OF RULES 

(Air Quality) 
To: All Interested Persons 

1. On October 6, 1995, at 8:00 a.m. or as soon 
thereafter as it may be heard, the board will hold a public 
hearing in Room C209 of the Cogswell Building, 1400 Broadway, 
Helena, Montana, to consider the amendment of the above-cap
tioned rules. 

2. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined): 

16,8.1301 DEFINITIONS (1)-(2) Remain the same. 
Lll "Eastern Montana open burning zone" means the 

following counties or portions of counties: Big Horn. Blaine, 
Carbo~ Carter, Cascade. Chouteau, Custer, paniels, pawson, 
Fallon, Fergus, Garfield, Glacier, Golden Valley, Hill. Judith 
Basin, Liberty, Mgcone. Meagher, Musselshell. Park !that 
portion north of Interstate 90), Petroleum, Phillips, Poodera. 
Powder River. Prairie. Richland. Roosevelt. Rosebud, Sheridan. 
stillwater, sweet Grass, Teton. Toole. Treasure. Valley, Wheat
~ Wibaux and Yellowstone. 

(3)-(10) Remain the same but are renumbered (4)-(11). 
AU'rH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1303 MINOR OPEN BURNING SOURCE REQUIREMENT~ 
( 1) Unless required to obtain an open burning permit 

under another provision of this subchapter, a minor open 
burning source need not obtain an air quality open burning 
permit7 -but m~st:. 

1£1 A minor open burning source must: 
(a) conform with BACT; 
(b) comply with all rules in this subchapter, ex~ept AI~ 

16. B. 1304; i!ll!! 
(c) comply with any requirements or regulations relating 

to open burning established by any agency of local government, 
including local air pollution agencies established under 
75-2-301, MCA, of the Clean Air Act of Montana, or any other 
municipal or county agency responsible for protecting public 
health and welfare~~ 

~&till if it aesiFee Du£ing September, October or 
November. to conduct essential agricultural bpen burning or 
prescribed wildland open burning a~riA~ SeptemeeF, OetebeF BF 
Neve~. a minor open burning source must adhere to the time 
periods set for burning by the department aftd .tllil.t.--~ 
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available by c.;llinq (406) 444-3454 or (800) 225-6779r-aM~ 
fe-) LH +f:~ ... i~-4esir~s Quring_ December. January_.___QI: 

f§QI:Ua:r.y_,_ to conduct essent i a I aqr icul tura l open burning or 
prescribed wildland open burning dur"itt<J- December, January, --er 
FebFu-a-r-y, i!_ __ mlllQL.QilgJ~ ___ l:>Yr.n\ng_source must comply with the 
[Qllgw ing __ COI!~U t ions; 

Dll Qy_!:_§_i_c!_~ __ th~ --~-;;t_>?tern Montana___QQen burning zone. a 
mJngr__gp~n .t!Yrning .;>Ql!rce !!!U'>t< 

(i) submit a written request to the department, 
demonstrating that the essential agricultural open burning or 
prescribed wildland open burning must be conducted prior to 
reopening of open burning in March; 

(ii) receive s~-ie permission for -~;-ftc each specific 
burnifiEJ from the department; and 

(iii) adhere to the time periods set for burning by the 
department aft6 thn~_ar~ available by calling (406)444-3454. 

l\:11 lm;!\l~ .t!w ~;;t_§.t~I:!l Mon_tiH!i'l. .QPen b_!!!:ninq zonEL__a minor 
9L''ill __ byr_n ing ~g_tJrg~_ ... !J§.gg _____ Qn!}: __ ngtify_ the department by 
!:_g!_gphgn.g_gJ .an_yt>vrning _ _pr_i_g_r: __ !:_Q__ig_r__J__itiQ_fl~.--Burning is allowed 
~h.Q!l. ventlli!t.Jgn _c:o_ngi t i2_11'Li!rg __ good or excellent. as forecqst 
):)y __ l;J!g ___ n_ationa_l ~~i!th~Tservig_~_. These forecasts are available 
fr9!11 .th!LD..i!t.iQ.D..i!Lweathg_r._serv ice off ices in Billings and Great 
Falls. 

l2l Durjn.g_March thrQ!d!lh._hl!']ust, subject to ( 2 l aboV!L.....Q 
mingr _ _gpen burning solJice ~y__ggnduct open burning not 
prot]ibited under ARl'l 16.8.1302 . 

. W. Thg_.L~guirements .Ql__this rule are in addition to any 
g!;h~T _ _a_ppl icq.Q_Ht_ statg_,_ ___ federal or lgcal open burning 
rG~H!l rern~nt.E.~ 
AUTII: 75-7-111, ?5-2-:.<!.Q.~, MCA; IMP: 75-2-203, MCA 

3. The proposed amendments to ARM 16.8.1301 and 
16.8.1303 would allow minor open burners in eastern Montana to 
conduct essent ia 1 agr icu 1 tura l open burning and prescribed 
wildland open burning without a permit during December, January 
and February if they notify the department prior to burning. 
Differences in geography, weather patterns and population 
necessitate different open burning requirements in certain 
portions of eastern Montana than in the western region of the 
state. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
m"y also be submitted to Yolanda Fitzsimmons, Department of 
Environmental Quality, Cogswell Building, PO Box 200901, 
llelena, MT 59620-0901, no later than September 29, 1995. 

5, Will Hutchison has been designated to preside over 
and conduct the hearing. 

.. f)L3~ _ _.1J~ ... 
,J<jlN-f'. NORTII, 
l<u.le Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 
/l ' .-
c~~·--' 
ciN!Wifttm.Chail'Person 

Certified to the Secretary of State August 14. 1995 . 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1402 and 16.8.1403 
concerning particulate emission 
limits for fuel burning equipment 
and industrial processes. 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

To: All Interested Persons 

1. On October 6, 1995, at B:OO a.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing in Room 
C209 of the Cogswell Building, 1400 Broadway, Helena, Montana, to 
consider the amendment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is 
interlined): 

16.8.1402 PARTICULATE MATTER, fUEL BURNING EQUIPMENT 
(1) No person shall cause, e~ffer, allow or ~ 

authorize particulate matter caused by the combustion of 
be discharged from any stack or chimney into the 
atmosphere in excess of the ~ rate§ set. fer\:8 
following table: 

fuel to 
outdoor 
in the 

Heat Input in Million 
British Thermal Units 

per hour 

Maximum Allowable Emissions 
of Particulate Matter in 
lbs. per million British 

Thermal Units 

Existing Fuel 
Burning 

Equipment 

New Fuel 
Burning 
Equipment 

U~·~Reltt<iiREJ 10 and below 
100 

0.60 
0. 40 
0.28 
0.19 

0.60 
0.35 
0.20 
0.12 

1,000 
10,000 and above 

(2) ~ When the heat input falls between any 2 
consecutive heat inputs values ~ in the preceding table, 
maximum allowable emissions of part!culate matter are si\BwR for 
existing fuel burning equipment Bfr. Fi<Jun• 1 and fin' new fuel 
burning equipment eR FiEJ~re 2 (~a<Jes 16 228.1 aRe 16 229.2) must 
be calculated using the following eyuations: 

For existing fuel burning eguiument: E ~ O.BB? * u-0.1664 
For new fuel purning equipment: E 1.026 * H-b.233 

Where H is the heat input capacity in MMBtu per hour and E is the 
maximum allowable particulate emissions rate in lbs. per MMBtu. 
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For the purposes ~f of this rule, heat input sfta.l-l will be 
calculated as the aggregate heat content of all fuels (using the 
upper limit of their range of heating value) whose products of 
combustion pass through the stack or chimney. 

(J)-(4) Remain the same. 
ill Thi~_rul!l_does _ll<!L<;!Qil.!Y_J&..lli!.rticulate matter emitted 

from: 
- ---·ii!t those new stationary sources 1 is ted in ARM 16.8. 1423 
fQK_~hich~£articulate emission standard has been promulgated: 
gp_q 

1£1 sources constructed after March 16, 1979, that have a 
specific particulate emission limitation contained in an air 
quality preconstruction permit obtained under ARM Title 16. 
chapter 8, subchapter 11, _ a court order. board order or 
ggpartment order~ or a process specific rule. 
AUTII: 75-2-111 1 25-~-203, MCA; IMP: 75-2-203, MCA 

!.§, !i,_H_Q) .... Pl\BT!CULA'!'I':____!o!ATTER, INDUSTRIAL PROCESSES 
(I) No person shctl I cause,--suf~, allew, or ~to 

i!\lthoril'!L.Part.i.£Y.!..i!.te_matter to be dischargedL iR~e ~he eu~eleer 
a~eFe from any operation, process or activity, int&_the 
outdoor atmosphere ~ieulate matteF in excess of the amount 
shown in the following table~_;, llhefl the preeese ·,.•eiOJht fa-l-l-5 
bet..eeR twe •ra lues iR the t<tble, the maHimum weiOJht EliseharEJeti 
per--hour sh<tll ee eletermiReel ey iRterpela-t4eft-r 

f2+--Whe!'l··the pYeeess weiEJht el!eeeds 69,000 peuREis- per heur, 
the---...aif-i·lftHffl---a-H-ewabl-e--we-iEJht El iseharEJeti -pet- hour will--tie 
dete Ym i ReEl ·-by--ttae-·-&f-the-t'e1-lffl<lchl<J-e<JHaH-en+ 

s- ---y,;..-9---PU~e 
WftfH'e--1'<·- malfimum r<tte a£--emissieR iR peuRds per hour, P~ 

pr-eeess--weiEJht: Yat:e iA t:eFtS-pel"-4\eur-. 

Process Weight Rate 
t9+ftf Tons/hr 

-1-00 0.05 
i!-% 0.10 

0.20 
o. 30 
0.40 

~ 0.50 
t-,-500 0 . 7 5 
~ 1.00 
i!,-500 1. 25 
~ 1.50 
3,5-99 1. 75 
~ 2.00 
5--;~ 2.50 
&rfl99 3.00 

Pl"eeee&-WeiOJht: Rate 
~~- 'l'ORS/J!.!: 
~ 3.50 

16-8/24/95 

Maximum hourly allowable 
emissions of 

particulate matter 
Rat:e ef smissieR 

lb/hr 
0.551 
0.877 
1. 40 
1. 83 
2.22 
2.58 
3.38 
4.10 
4.76 
5.38 
5.96 
6.52 
7.58 
8.56 

~ef EmissieR 
113/hr 

9.49 
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8,-{)00 4.00 10.4 
~ 4.50 11.2 
~ 5.00 12.00 
~ 6.00 13.6 
-1-6-r{WG 8.00 16.5 
~ 9.00 17.9 
;Hl-,-~ 10.00 19.2 
~ 15.00 25.2 
~ 20.00 30.5 
~ 25.00 35.4 
~ 30.00 40.0 
~ 35.00 41.3 
~ 40.00 42.5 
~ 45.00 43.6 

Hl9,999 50.00 44.6 
129,990 60.00 46.3 
~~ 70.00 47.8 
:1;69,990 80.00 49.0 
299,000 100.00 51.2 

1,900,999 500.00 69.0 
~~ 1,000.00 77.6 
6,099,090 3,000.00 92.7 

ill When the process weight rate falls between 2 process 
weight rate values in the table. or exceeds 3.000 tons per hour, 
~maximum hourly allowable emissions of particulate matter must 
be calculated using the following equations: 

{gl !AterpolatieA of the aata iA this table Maxjmum hourly 
allowable emissions of particulate matter. for process weight 
rates up to 69,900 lb/hr 30 tons per hour. must eftaH be 
aeeemplishea b~. calculated use-&£ Y§ing the following equation: 

E = 4.10 pD.67 

(b) IAterpelatieA aAEi e11trapolatioA et the aata Maximum 
hourly allowable emissions of particulate matter. for process 
weight rates in excess of 60,009 po~Aae 30 tons per hour~ 
sfta.H be aeee111pli108ea by ~o~se of calculated using the following 
equation: 

E = 55. 0 P0 · 11 - 4 0 

Where E = rate of emission in pounds per hour and P = 
process weight rate in tons per hour. 

(3) This rule ~ ~ not apply to particulate matter 
emitted from: 

(a)-(c) Remain the same. 
(d) incinerators.; and 
igl sources constructed after March 16, 1979, that have a 

specific particulate emission limitation contained in an air 
guality preconstruction permit obtained under ARM Title 16, 
chapter 8, subchapter 11, a court order. board order or 
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Qg.Q-'!ttl11ent_9..!:<Jg.t:,_ .. 9J.:_!L.Qrocess specific rule. 

Figures 1 and 2 of this rule are deleted also. They can be 
found at pages 16-220.1 and 16-220.2 of the Administrative Rules 
at Montana. 
AUTII: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

3. The proposed amendments to ARM 16. B .1402 and 16. B. 1403 
are necessary to exempt from general particulate mass emission 
limits emission sources that are subject to a particulate 
emission limit under an air quality permit, process-specific 
rule, or a court order, board order, or department order. The 
rationale for the amendments is that limits based upon an 
analysis of a specific source or process should supersede the 
1 imits applicable under a general rule. Other amendments to 
these rules are intended to clarify existing language. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Yolanda Fitzsimmons, Department of 
Environmental Quality, Cogswell Building, PO Box 200901, Helena, 
MT 59620-0901, no later than September 29, 1995. 

5. Will Hutchison has been designated to preside over and 
conduct the hearing. 

J N F. NORTH, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

CINDY~YOUNKIN, Chairperson 

Certified to the Secretary of State August 14. 1995 . 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.705 and 16.8.1102 
concerning replacing equipment 
due to malfunctions. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

1. On October 6, 1995, at 8:00a.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing in Room 
C209 of the Cogswell Building, 1400 Broadway, Helena, Montana, to 
consider the amendment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is 
interlined): 

!.§..B. 705 MALFUNCTIONS ( 1) "Malfunction" means any sudden 
and unavoidable failure 6£ to operate in a normal manner by air 
pollution control equipment~ eF process equipment, or a process 
wfieR-~~ that affects emissions, to sperate iR a Rermal MaRRer. 
A failure caused entirely or in part by poor maintenance, 
careless operation, poor design, or any other preventable upset 
condition or preventable equipment breakdown is not a 
malfunction. 

(2) The air quality ~ division of the department must 
be notified promptly by ~phone (406-444-3454) whenever a 
malfunction occurs that &aft-be i§ expected to create emissions in 
excess of any applicable emission limitation, or to continue tor 
a period greater than 4 hours. If telephone notification is not 
immediately possible, notification at the beginning of the next 
working day is acceptable. The notification must include the 
following information: 

(a)-(b) Remain the same. 
(c) to the extent known. time and duration of the excess 

emissions; 
(d) description of the corrective actions taken or expected 

to be taken to remedy the malfunction and to limit the excess 
emissions; 

(e) aaeumeRtatieR j,nformation sufficient to assure the 
departm~nt that the failure to operate in a normal manner by the 
air pollution control equipment, process equipment, or processes 
was not caused entirely or in part by poor maintenance. careless 
operation, poor design. or any other preventable ypset condition 
QL_£reventable equipment breakdown we~e at all times maiRtaiRea 
afld- a!lerateEI te the maximt1111 exteRt. praetieaele iR a lftaRRer 
eeRsisteflt ~ith ~seE! praetiee tor miRiMi~iR~ emissieRe; ang 

(f) Remains the same. 
(3) Remains the same. 
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(4) If a malfunction occurs and creates emissions in excess 
of any applicable emission limitation, the department may elect 
to take no enforcement action if: 

(a) the owner or operator of the source submits provided 
the notification required by (2) above,~ 

(b) the mal function tlaes did not interfere with the attain
ment and maintenance of any state or federal ambient air quality 
standards-;-.;_ and 

(c) the owner or operator of the source immediately 
UfttleFta*~ took appropriate corrective measures. 

(5) Within 1 week after a malfunction has been corrected, 
the owner or operator must submit a written report to the 
department wfl~efi that includes: 

(a) a statement that the malfunction has been corrected, 
the date of correction, and proof of compliance with all 
applicable air quality standards contained in this chapter ~ 
~tatement_that _tche _§ource i§_--12l!'!_nning to __ insta 11 or has installed 
\;!:!_!".l1QI:ary__ ___ !:!W_laceme!1_t______g_gyJl2.ment in accordance with the 
ri!gu i remerr);§_ __ gf _LZl .. )Je lgw; 

(b) a Sftee±-fi-e statement of the §pecific causes of the 
mal function; and 

(c) a description of tl\e i!I!Y preventive measures u-ftEieJ9;a*eft 
t~ken and/or to be UfttleFta*€n-te-ave+&~a malfuRetien ifl-tfie 
future-.- taken: and 

{ill fL§_!:_gtement affirming that the failure to operate in a 
ngrmS!LJII_smner UQ}'._ the air _1!9.llution control equipment, process 
equipment. or .P .. rocesses was not caused entirely or in part by 
poor mainten,;t!!~...£areles_!LQ.Peration, poor design, or any other 
preventable ~et conditioQ_or preventable equipment breakdown. 

(6) The burden of proof is on the owner or operator of the 
source to provide sufficient information to demonstrate that a 
malfunction did eeeur occurred. 

t-1-t-- Ne fOeP96R may falsely elaim a--flltt-l-tuRetien has eeeurred 
61" submit ~he ae,.artment infermatien, f'UrsuaAt te this rule, 
wfl i-eh--i-5-f.a-lse-.-

_Ulll!l. Malfunctioning process or emission control equipment 
may be temporarily replaced without obtaining an air quality 
preconstruction ~mit under the requirements of ARM Title 16, 
chapter ~subchapter 11. if the department has been notified of 
the malfunction in compliance with the requirements of 121 above 
and if continued operation or non-operation of the malfunctioning 
equipment would: 

Lil create a health or safety hazard for the public; 
Liil cause a violation of any applicable air quality rule; 
ilJjj__damage other process or control equipment; or 
LiYl ~cause_a source to lay-off or suspend a substantial 

portiQJLOf its~"iork force for an extended period. 
ihl If construction. installation, or use of temporary 

r~lacement ~9llioment_ under Cal above constitutes a maior 
mgd i.t_icat ion~ __ gn.d.____§_tJ_l:)ject§____jL_]!l_!!ior stationary source to the 
requirem~Qts of_AEM_Title 16, chapter 8. subchapters 9, 17. or 
18, the source must comply with the requirements of the 
gpplicable subchapter prior to construction, installation, or use 
of the temporary replacement equipment. 
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1£1. Any source that_constructs. installs. or uses tempori.lr¥ 
replacement equipment under Cal above shall comply with the 
following conditions: 

ill Prior to operation of the temporary replacement 
equipment. the source shall notify the department in writing of 
its intent to construct, install. or use temporary replacement 
equipment, 

1iil prior to operation of the temporary replacement 
equipment. the source shall demonstrate to the department that 
the estimated actual emissions from the temporary replacement 
equipment._ operating at _ _its maximum expected operating rate. are 
no greater than the potential to emit of the malfunctioning 
process or control equipment prior to the malfunction. 

Ciiil The source shall record. and report to tbe department 
at its request, operating information sufficient to demonstrate 
that the temporary replacement egyipmept operated within the 
maximum expected operating rate. 

LiYl The temporary replacement equipment and the 
malfunctioning process or emission control equipment may not be 
operated simultaneously, except during a brief shakedown period 
or as otherwise approved in writ~ the department. 

1~1 ~mporary replacement equipment must be removed or 
r_encterg<1 inoperable within_J..!lO da.ll.?.._il_fter initial startup of the 
!Q!J!PQ.Li:!..r.Y l·eplacement eguip_!l!g_DL........QL.within 30 days after startup 
Qf __ !,_P~ repaired malfunctioning process or emission co!]trol 
~ipment, whichever is earlier. unless the source has submitted 
!,_~epartment an application f9.L.S.preconstruction permit for 
the temporary replacement equipment or the department has 
approved a plan for removing the temporary replacement egyipment 
or rendering the temporar¥ replacement equipment inoperable by a 
specific date. 
AUTH: 75-2-111, 75-?-203, MCA; IMP: 75-2-203, MCA 

16.8.1102 WHEN PERMIT REQUIRED--EXCLUSIONS (1) Except as 
hereafter specified, no person shall construct, install, alter or 
use any air contaminant source or stack associated with any 
source without first obtaining a permit from the department or 
the board. A permit shall Ae~ be ilL...nQ.i required for the 
following: 

(a)-(1) Remain the same. 
(m) a new stack or other source of airborne lead 

contamination whose potential to emit lead is less than 5 tons 
per year; aftd 

(n) Remains the same. 
(o) asphalt concrete plants and mineral crushers which do 

not have the potential to emit more than 5 tons per year of any 
pollutant, other than lead, for which a rule has been adopted in 
this chapter. ~ 

iQl temporary process or emission control equipment, 
replacing malfunctioning process or emission control eguipment. 
and meeting the requirements of ARM 16.8,705(7). 
AUTH: 75-2-111, 75-2-204, MCA; IMP: 75-2-204, 75-2-211, MCA 

3. The proposed amendments to ARM 16.8.705 and 16.8.1102 
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are intended to allow a facility to respond to a malfunction of 
equipment by installing replacement equipment on a temporary 
basis without obtaining an air quality permit. The amendments 
are reasonably necessary to avoid unnecessary disruption of 
operation. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Yolanda Fitzsimmons, Department of 
Environmental Quality, Cogswell Building, PO Box 200901, Helena, 
MT 59620-0901, no later than September 29, 1995. 

5. Will Hutchison has been designated to preside over and 
conduct the hearing. 

J N F. NORTH, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

Certified to the Secretary of State August 14. 1995 . 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rule 16.8.1414 dealing with sulfur ) 
oxide emissions from lead smelters.) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED REPEAL 

OF ARM 16.8.1414 

(Air Quality) 

1. on October 6, 1995, at 8:00 a.m. or as soon thereafter 
as it may be heard, the board will hold a public hearing in Room 
C209 of the Cogswell Building, 1400 Broadway, Helena, Montana, to 
consider the repeal of ARM 16.8.1414. 

2. The rule proposed to be repealed can be found at page 
16-228 of the Administrative Rules of Montana. 
AUTH: 75-2-111, MCA; IMP: 75-2-203, MCA 

3. The proposed repeal of the existing lead smelter rule 
is based upon the fact that the only lead smelter in the state, 
the Asarco smelter in East Helena, is now subject to specific 
requirements under the East Helena lead control provisions of the 
state implementation plan (SIP) . It is unnecessary to duplicate 
those requirements in a general rule and some provisions of the 
current rule conflict with the requirements of the SIP. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Yolanda Fitzsimmons, Department of 
Environmental Quality, Cogswell Building, PO Box 200901, Helena, 
MT 59620-0901, no later than September 29, 1995. 

5. Will Hutchison has been designated to preside over and 
conduct the hearing. 

J N F. NORTH, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

~~~--
CINDYtYOU~airperson 

certified to the Secretary of State August 14, 1995 . 

MAR Notice No. DEQ-005 16-8/24/95 



-1645-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.8.701, 16.8.945, and ) 
16.8.1701 amending volatile organic) 
compounds definitions. ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

1. on october 6, 1995, at 8:00a.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing in Room 
C209 of the Cogswell Building, 1400 Broadway, Helena, Montana, to 
consider the amendment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is 
interlined): 

16.8.701 DEFINITIONS (1)-(39) Remain the same. 
(40) (a) "Volatile organic compounds (VOC)" means any com

pound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than the 
following, which have been determined to have negligible photo
chemica 1 reactivity: methane; ethane; methylene chloride 
(dichloromethane); 1,1,1-trichloroethane (methyl chloroform); 
1,1,~~-trichloro-~1.2,2-trifluoroethane (CFC-113); trichlorofluo
romethane (CFC-11); dichldrodifluoromethane (CFC-12); chloro
difluoromethane (!!CFC-22) 1 trifluoromethane (HFC-23); 1,2-
dichloro-1,1,2,2-tetrafluoroethane (CFC-114); chloropentafluor
oethane (CFC-115); 1,1,1-trifluoro-2,2-dichloroethane(HCFC-123); 
1,1,1,2-tetrafluoroethane (HFC-134a); 1,1-dichloro-1-fluoroethane 
(HCFC-14lb); 1-chloro-1,1-difluoroethane (HCFC-142b); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC-124); pentafluoroethane (HFC-
125); 1,1,2,2-tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane 
(HFC-143a); 1, 1-difluoroethane (HFC-152a); 
parachlorobenzotrifluoride CPCBTFl; cvclic. branched. or linear 
completely methylated siloxanes: acetone; and perfluorocarbon 
compounds which fall into these classes: 

(i)-(iv) Remain the same. 
(b) Remains the same. 
(41) and (42) Remain the same. 

AUnt: 75-2-111, MCA 
IMP: Title 75, chapter 2, MCA 

~~~~~YlNITIONS (1)-(28) Remain the same. 
(29) (a) "Volatile organic compounds (VOC)" means any com

pound of carbon, excludinq carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
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carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than the 
following, which have been determined to have negligible photo
chemical reactivity: methane; ethane; methylene chloride 
(dichloromethane); 1,1,1-trichloroethane (methyl chloroform); 
1, 1, ±l_-tr ichloro-i?:l, 2, 2-tri f luoroethane (CFC-113); trichlorofluo
romethane (CFC-11); dichlorodifluoromethane (CFC-12); chloro
difluoromethane (tlCFC-22); tritluoromethane (HFC-23); 1,2-
dichloro-1,1,2,2-tetrafluoroethane (CFC-114); chloropentafluor
oethane (CFC-115); 1,1,1-trifluoro-2,2-dichloroethane (HCFC-123); 
1,1,1,2-tetratluoroethane (HFC-134a); 1,1-dichloro-1-fluoroethane 
(HCFC-141b); 1-chloro-1,1-difluoroethane (HCFC-142b); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC-124); pentafluoroethane (HFC-
125); 1,1,2,2-tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane 
(HFC-143a); 1, 1-difluoroethane (HFC-152a); 
parachlorobenzotrifluoride CPCBTF): cyclic. branched. or linear 
completely methylated siloxanes: acetone: and pertluorocarbon 
compounds which fall into these classes: 

(i)-(iv) Remain the same. 
(b) Remains the same. 

AUTH: 75-2-111, 75-2-203, MCA 
IMP: 75-2-202, 75-2-203, 75-2-204, MCA 

16,8.1701 DEFINITIONS (1)-(19) Remain the same. 
(20) (a) "Volatile organic compounds (VOC)" means any com

pound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than the 
following, which have been determined to have negligible photo
chemical reactivity: methane; ethane; methylene chloride 
(dichloromethane); 1,1,1-trichloroethane (methyl chloroform); 
1,1,±l_-trichloro-i?:1,2,2-trifluoroethane (CFC-113); trichlorofluo
rornethane (CFC-11); dichlorodifluoromethane (CFC-12); chloro
ditluoromethane (!:!CFC-22); tritluoromethane (HFC-23); 1,2-
dichloro-1,1,2,2-tetrafluoroethane (CFC-114); chloropentafluor
oethane (CFC-115); 1,1,1-trifluoro-2,2-dichloroethane(HCFC-123); 
1,1,1,2-tetrafluoroethane (HFC-134a); 1,1-dichloro-1-fluoroethane 
(HCFC-141b); 1-chloro-1,1-difluoroethane (HCFC-142b); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC-124); pentafluoroethane (HFC-
125); 1,1,2,2-tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane 
(HFC-143a); 1, 1-difluoroethane (HFC-152a); 
parachlorobenzotrifluoride CPCBTf): cyclic, branched. or linear 
completely methylated siloxanes: acetone; and perfluorocarbon 
compounds which fall into these classes: 

(i)-(iv) Remain the same. 
(b) Remains the same. 

AUTH: 75-2-111, 75-2-203, MCA 
IMP: 75-2-202, 75-2-203, 75-2-204, MCA 

3. on October 5, 1994, and June 5, 1995, the US 
Environmental Protection Agency (EPA) amended the definition of 
volatile organic compounds (VOCs) under the federal Clean Air Act 
regulations, including adding an exemption for acetone. The 
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department of environmental quality has received several written 
requests for the state to change its definition of VOCs to 
coincide with the federal definition. The proposed amendments to 
ARM 16.8.701, ARM 16.8.945 and ARM 16.8.1701 would adopt the 
current federal definition and are reasonably necessary to 
maintain consistent regulation under state and federal law. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Yolanda Fitzsimmons, Department of 
Environmental Quality, Cogs·well Building, PO Box 200901, Helena, 
MT 59620-0901, no later than September 29, 1995. 

5. Will Hutchison has been designated to preside over and 
conduct the hearing. 

_ 1\0_~ 2m 
J~NORTH, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

Certified to the Secretary of State August 14. 1995 . 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
16.8.1903, regarding air quality 
operation fees, and 16.8.1905, 
regarding air quality permit 
application fees. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

1. On October 6, 1995, at B:Oo a.m. or as soon thereafter 
as it may be heard, the board will hold a public hearing at Room 
C209 of the Cogswell Building, 1400 Broadway, Helena, Montana, 
to consider amendment of the above-eaptioned rules. 

2 . The rules, as proposed to be amended, appear as 
follows (new material is underlined; material to be deleted is 
interlined): 

l£,8.1903 AIR.QUALITY OPERATION FEES (1) As a condition 
of continued operation, Afi an annual air quality operation fee 
must·;--as-·a e<:>REiitiert of eerttinuetl·ope£ation, be submitted to the 
department by: 

(a) Remains the same. 
(b) each source of air contaminants wftieft !lliU.. will be 

required to obtain a permit pursuant to sec. 7661a of the 
Federal Clean Air Act, 42 usc 7401, et seq., as amended, and 
which does not otherwise hold an air quality permit issued by 
the department. 

ill Air quality permit fee schedules will require all 
sources of air contaminants required to obtain an air quality 
permit to contribute to those department activities funded by 
air quality permit ~s. The department shall attempt to 
identify all sources of air contaminants subiect to the annual 
air quality operating fee reqyirement and shall requjre payment 
from all such sources of air contaminants, 

~ill ~Annually. the department shall~ provide the 
owner or operator of each air contaminant source required to pay 
an air quality operation fee with written notice of the amount 
of the air ~ualit) operation fee to be assessed and the basis 
for sueR the fee assessment ~e the owner of' operatsr of tae air 
eentami~ant se~ree ann~ally. The air quality operation tee is 
due 30 days after receipt of the notice~ unless the fee 
assessment is appealed pursuant to ARM 16.8.1906. If any 
portion of the tee is not appealed, that portion of the fee that 
is not appealed is due 30 days after receipt of th~ notice. Any 
remaining fee~ which may be due after completion of ~ illl 
appeal.._ is immetliatel~ due and payable immediately upon issuance 
of the board's decision or upon completion of any wheA judicial 
review of the board's decision has been eampleeetl 1 whiohe¥er is 
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-lateF-. 
-f·HH1 The air quality operation tee h based on the 

actualL or estimated actual~ amount of air pollutants emitted 
during the previous calendar year and is the greater of a 
minimum fee of $~~300 or a fee calculated using the following 
formula; 

tons of total particulate emitted, 
multiplied by $-J,0,-~6.U....OO; plus 
tons of sulfur dioxide emitted, 
multiplied by s~~-~614.00; plus 
tons of lead emitted, 
multiplied by $·l0.56li...QQ; plus 
tons of oxides of nitrogen emitted, 
multiplied by $~~43.50; plus 
tons of volatile organic compounds emitted, 
multiplied by $~~3.50. 

f4-r.Gl An air quality operation fee is separate and 
distinct from any air quality permit application fee required to 
be submitted to the department pursuant to ARM 16.8.1905 ~ 
seuree ef air eenti>ift~. However, ft&tfiif*t" iA these rlile5-iftay 
ee deeMed ~-l-lew the department may nat assess te eelleet more 
than one fee simultaneously. 

+~ 1iil 'Phe · aAA..al An mE•_! assessment and collect ion of the 
air quality ope rat ion fee·;---as--6esercitie<i-aee·,•e, shall tal{e plaee 
~i.!! be on a ca I endar year bas is. The department may ±fteeH 
ifttE>-afty-4'ifl6l-~~-iesuetl--a-1'-tei<-~Heetive date ef these 
ru-le5-~..00 inclyde conditions in a permit as May ee neeeesaf'-y--te 
t<~-~ reguir.ing payment of an air quality operation fee on 
a calendar year basis, including provisions whieh pre rate pro
ra~ing the required fee ~~-
AUTH: 75-2-111, 75-£22Q, MCA; IMP; 75-2-211, 75-2-220, MCA 

16.8.1905 AIR QUALITY PERMIT APPLICATION FEES 
(1) Concurrent with tfte submittal of an air quality permit 

application, as required in ARM Title 16, chapter 8, subchapter 
11 (Permit, construction and operation of Air Contaminant Sour
ces), or ARM Title 16, chapter 8, subchapter 9 (Prevention of 
Significant Deterioration of Air Quality), the applicant shall 
submit an air quality permit application fee. 

(2) A permit application is incomplete until the proper 
application fee is paid to the department. If the i!lepartmeRt 
~inee tttat the air ~ldality permit applieatieR 4 fee sub
mitted with tfte <w air quality permit application is 
insufficient, ~ the department shall notify the applicant in 
writing of the appropriate fee wh±eft that must be submitted for 
the application to be processed. If the fee assessment is 
appealed to the board pursuant to ARM 16.8.1906, and if the fee 
deficiency is not corrected by the applicant, the permit 
application is incomplete until issuance of the board's decision 
or wftetl un_til completiQll_Qf an..Y judicial review of the board's 
decision has Been eeMpletea, tJttiehever is later. Upon final 
disposition of tfte an appeal, any portion of the fee whieh may 
ee due to ~~ the department or the applicant as a FeB~lt is 
mgst be paid immediately dtie---~rnl payable. 
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(3) A·i~ An air quality permit application fees----.H'e is 
separate and distinct from any air quality operation fee 
required to be submitted to the department pursuant to ARM 
16.8.1903 by a se~~ee sf ai~ eeAtami~. However, hethiR~ iR 
tl\ese ~;ttles may ee deemed te ·-a-l-le\i the department te eel lest !!ill.¥ 
not assess more than one fee simultaneously. 

(4) The air quality permit application fee is based on the 
estimated amount of air pollutants to be emitted annually from 
the source of air contaminants. The estimated amount of air 
pollutants to be emitted annually is determined according to the 
emissions inventory included in the permit application. ~ 
~.permit application tees may not be assessed for that amettRt ef 
emissions wl\ieh a~;e covered by either an existing air quality 
permit iR eMisteRee-a~-~ime sf tl\e applieatieR, or an air 
quality permit application which is pe1.ding at the time of the 
application and for which the appropriate fee has been paid. 
However, the department may assess the minimum fee for those 
permit applications that do not result in an increase in 
emissions. 

(5) The fee is the greater of: 
(a) a fee calculated using the following formula: 

tons of total particulate emitted, 
multiplied by $~ ~; plus 
tons of sulfur dioxide emitted, 
multiplied by $~ ~; plus 
tons of lead emitted, 
multiplied by $~ ~; plus 
tons of oxides of nitrogen emitted, 
multiplied by $~ 3.50; plus 
tons of volatile organic compounds emitted, 
multiplied by $~ ~; 

(b) or a minimum fee of: 
(i) $1000 for sources of air contaminants subject to ARM 

16.8.901~ et seq. (Prevention of Significant Deterioration of 
Air Quality), or tftese sources of air contaminants Wft±eft that 
are major stationary sources or major modifications (as defined 
in 40 CFR 5l.l65(a)~ adopted by incorporation in ARM 
16.8.1109(8) ], and are seeking to locate within an area which is 
designated as nonattainment in 40 CFR 81.327 (adopted by 
incorporation in ARM 16.8.1109(8)] for any air contaminant; or 

( ii) ~1999 {Sf' SBtif'SeS ef a if' CSRtamiRaRtS Feqt~irea .. ....t;.e 

a staiR ah air qt~ality peFmit t~REieF ,>,RM 'Pitle 16, ehaptef' 8, 
s~sehapter 11 (PeFmit, Cel'tStFt~etieR aAEi apeFatieh ef ~i~ 
CeRtamiAaRE 6et~Fees), with a peteRtial te emit ~!'eater thaR 250 
taRa sf aR~ pellt~taht ih a yeaFI or 

(~ii) $~300 for all other sources of air contaminants, 
not subject to fbt(i) er (ii) above, required to obtain an air 
quality permit under ARM Title 16, chapter 8, subchapter 11. 
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-21~, 75-2-220, MCA 

3. ARM 16.8.1902 requires annual review of air quality 
permit fees. The proposed amendments to the air quality 
operation and permit application tee schedules in 16.8.1903 and 
16.8.1905 are necessary to meet the increased direct and 
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indirect costs of the department's air quality permit program. 
The amendments would produce the fees calculated by the 
department's Air Quality Division, as limited by the legislative 
appropriation, and as being necessary to fund the 1995 
legislature's appropriation for operation of the air quality 
permit program for fiscal year 1996. In calculating the 
proposed fees, the Air Quality Division has consulted with 
interested parties. It is the intent of the board that the 
department continue its efforts to consult interested parties 
during the development of proposed air quality permit fee 
schedules. 

The board is proposing new subsection (2) in ARM 16.8.1903 
to clarify that the department is required to identify, and 
require a fee from, all sources of air contaminants required to 
obtain an air quality permit. This amendment is reasonably 
necessary to ensure that the costs of the department's air 
quality permitting program are equitably distributed among all 
regulated air contaminant sources. Also, to facilitate this 
effort and ensure compliance with permitting requirements, the 
department has indicated that it intends to develop a general 
permits program as provided under ARM 16.8.2016. 

In the future, as the department proposes adoption of 
h<~zardous air pollutant standards, it may propose for Board 
adoption, air quality permit tees specifically for such 
pollutants. The department will continue to consult interested 
parties to ensure equitable distribution of fees. 

The board is proposing to delete 16.8.1905(5) (b) (ii) 
because this language is redundant. Because fees are based on 
estimated actual emissions, sources with estimated actual 
emissions of more than 250 tons of a pollutant per year are 
already covered under 16.8.1905(5)(b)(i) because they are all 
subject to prevention of significant deterioration or 
nonattainment area new source review. The board is also 
proposing other amendments to delete unnecessary language and to 
conform the rules to current rule drafting standards. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Yolanda Fitzsimmons, Department of 
Environmental Quality, cogswell Building, P.O. Box 200901, 
Helena, MT 59620-0901, no later than September 29, 1995. 

5. Will Hutchison has been designated to preside over and 
conduct the hearing. 

J N F. NORTH, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

C~-~· 
CINDYE.YOUNK~ , Chairperson 

Certified to the secr~tary of State August 14. 1995 

16-8/24/95 MAR Notice No. DEQ-007 



-1652-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE s·rATE OF MONTANA 

In the matter of the adoption of 
new rule I regarding temporary 
water standards for Daisy Creek, 
Stillwater River, Fisher Creek, 
and the Clark's Fork of the 
Yellowstone River .. 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR PROPOSED 
ADOPTION OF NEW ~ULE 

(Water Quality) 

1. On October 6, 1995, at s:oo a.m. or as soon thereaf
ter as it may be heard, the board will hold a public hearing in 
Room C209 of the Cogswell Building, 1400 Broadway, Helena, Mon
tana, to consider the adoption of the above-captioned rule. 

2. The rule, as proposed in response to a petition for 
temporary standards submitted by Crown Butte Mines, Inc., 
appears as follows: 

RULE I TEMPORARY STANDARDS (1) The standards for the 
parameters listed in this rule temporarily modify the specific 
standards for those parameters as provided in ARM 16.20.616 
through 16.20.624 for each of the water bodies listed below, 
until the temporary standards expire or are terminated by the 
board. The standards for parameters not listed in this rule 
are the specific standards listed in the appropriate sections 
of ARM 16.20.616 through 16.20.624. The existing uses of the 
water bodies listed below must be maintained during the period 
that these temporary standards are in effect. No increase from 
existing conditions (except for pH) is allowed at any point in 
the affected water body for any of the parameters that have 
been temporarily modified. The requirements of ARK 16.20.631 
through 16.20. 635 apply to the waters listed in this rule 
except where those requirements conflict with the temporary 
standards listed below. 

(2) The temporary standards listed in (a)-(d) below are 
based on the record, including a support document and implemen
tation plan, of the hearing held by the Board of Environmental 
Review on October 6, 1995. The temporary standards for these 
stream segments are effective [on the date this rule goes into 
effect). 

(a) Temporary water quality standards for Daisy Creek, a 
tributary of the Stillwater River in the Yellowstone River 
Drainage, are as follows and are in effect until [20 years from 
the effective date of this rule]. Metals standards are in 
terms of milligrams per liter total recoverable concentrations. 
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Parameter *MaKimum Concentration 
Aluminum 12.2 
Antimony No increase from present conditions at any 

given point within the water body 
Beryllium No increase from present conditions at any 

given point within the water body 
Cadmium 0.005 
Chromium 0.002 
Copper 4.48 
Iron 8.56 
Lead 0.002 
Manganese 3.00 
Nickel No increase from present conditions at any 

given point within the water body 
Mercury No increase from present conditions at any 

given point within the water body 
Silver No increase from present conditions at any 

given point within the water body 
Zinc 0.74 

Par a meter *Mini mum _;V'-'a,_l,._u"""e~----~-----

i?H~]fe~!"}~J at th~ ·Sown stream boundary of the reach; values may 
exceed this concentration at upstream pointe in the reach, but ther@ 
must be no increase from existing values at any point in the reach. 

(b) Temporary water quality standards for the Stillwater 
River, a tributary of the Yellowstone River, from Daisy Creek 
to the Absaroka wilderness boundary, are as follows and are in 
effect until [20 years from the effective date of this rule]. 
Metals standards are in terms of milligrams per liter total 
recoverable concentrations. 

Parameter *Maximum Concentration 
Aluminum 0.084 
Antimony No increase from present conditions at any 

given point within the water body 
Cadmium 0.0005 
Chromium No increase from present conditions at any 

given point within the water body 
Copper 0.285 
Iron 1. 71 
Lead No increase from present conditions at any 

given point within the water body 
Manganese 0.11 
Mercury No increase from present conditions at any 

given point within the water body 
Silver No increase from present conditions at any 

given point within the water body 
Zinc 0.067 

!'9 ramete.r *Min irnum _,v_,a,_,l'-'u,e=-------------
oHE ILJ,.I)_it

1
vs\ at 5. 3 ~ fft._t l! the aownst re~m boundary of the reach; values may 
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exceed th~s concentration at upstream pointe in the reach; but there 
must be no inc~eaae from existing values at any point in the reach. 

(c) Temporary water quality standards for Fisher creek, 
a tributary of the Clark's Fork of the Yellowstone River, are 
as follows and are in effect until [20 years from the effective 
date of this rule]. Metals standards are in terms of milli
grams per liter total recoverable concentrations. 

earametj;!t: *M!!Kimum QQncentration 
Aluminum 0.64 
Beryllium No increase from present conditions at any 

given point within the water body 
Cadmium 0.008 
Chromium No increase from present conditions at any 

given point within the water body 
Copper 0.14 
Iron 1.05 
Lead No increase from present conditions at any 

given point within the water body 
Manganese O.ll 
Mercury No increase from present conditions at any 

given point within the water body 
Silver No increase from present conditions at any 

given point within the water body 
Zinc 0.06 

Par a meter .::*"Muiun'-'1..,· m"'-u"""m'-'V"a'"l"'u""e"'-------------
pHE~}Je~if~J at th~· ~ownstream boundary of the reach; values may 
exceed th~a concentration at upstream points in the reach, but thera 
must be no increase from existing valuea at any point in the reach. 

(d) Temporary water quality standards for the Clark's 
Fork of the Yellowstone River, from Fisher Creek to the conflu
ence with the Broadwater River, are as follows and are in 
effect until [20 years from the effective date of this rule]. 
Metals standards are in terms of milligrams per liter total 
recoverable concentrations. 

ParaJ!Ieter 
Aluminum 

Antimony 

cadmium 

Chromium 

Copper 
Iron 
Lead 

Manganese 

*M!!ximum concentration 
No increase from present conditions at any 
given point within the water body 
No increase from present conditions at any 
given point within the water body 
No increase from present conditions at any 
given point within the water body 
No increase from present conditions at any 
given point within the water body 
0.055 
o. 31 
No increase from present conditions at any 
given point within the water body 
0.031 
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No increase from present conditions at any 
given point within the water body 
No increase from present conditions at any 
given point within the water body 
0.035 

~~~£IDeter ~*LM~i~nLl~·m~u~mc~V~aLl~u~e~~~~~~-----------

pHE:fPe'6tF~J at th~· ~ownstream boundary of the reach; values may 
exceed this concentration at upstream points in the reach, but there 
must be no increase from existing values at any point in the reach. 

AUTII: 7 5-5-312, MCA; IMP: 7 5-5-312, MCA 

J. The board is proposing this rule in response to a 
petit ion submitted by Crown Butte Mines, Inc., (CBMI) for the 
adoption of temporary standards for certain portions of Daisy 
Creek, Fisher creek, Stillwater River, and the Clark's Fork of 
the Yellowstone River, according to the provisions of senate 
Bill J46 (adopted by the 1995 legislature). The rule is 
necessary to temporarily modify the surface water quality 
standards for these water bodies so that improvements to water 
quality may be achieved by implementation of the plan submitted 
by CHMI for these stream segments. The temporary standards in 
this rule notice at·e the standards requested by CBMI in 
support ot its petit ion, pursudnt to the requirements of Senate 
Bill 346. 

4. Interested persons may submit their views or argu-
ments concerning the proposed rule, either orally or in 
writing, at the hearing. Oral or written views, arguments, or 
data, may also be submitted to Claudia Massman, Department of 
Environmental Quality, Cogswell Building, PO Box 200901, 
!!elena, MT 59620-0901, no later than September 22, 1995. 

5. Will Hutchison hns been designated to preside over 
and conduct the hearing. 

J IN F. NORTH 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

certified to the Secretary of State August 14. 1995 . 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
VIII pertaining to medicaid 
self-directed personal care 
services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH VIII 
PERTAINING TO MEDICAID 
SELF-DIRECTED PERSONAL CARE 
SERVICES 

1. on September 18, 1995, at 10:00 a.m., a public hearing 
will be held in Room 211, of the Helena College of Technology of 
the University of Montana, 1115 N. Roberts, Helena, Montana to 
consider the proposed adoption of Rules I through VIII 
pertaining to medicaid self-directed personal care services. 
The public hearing will be held concurrently with a public 
hearing conducted by the Department of Labor and Industry 
regarding the proposed adoption of rules related to the use of 
a personal assistant by a person with a disability. Additional 
sites for the hearing via teleconferencing are as follows: 

Billings: Montana State University--Billings, Special 
Education Building, Room 162, 1500 N. 30th Street, Billings, 
Montana 

Great Falls: Montana state University College of 
Technology--Great Falls, Room l47, 2100 16th Avenue South, Great 
Falls, Montana 

Missoula: University of Montana--Missoula, Field House, 
Room 161, Intersection of South 6th Avenue East and Van Buren 
street, Missoula, Montana 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
September 11, 1995, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I SELF-QIRECTED PERSONAL CASE SERYICES. QESCRlPTION 
AND PURPOSE (1) Self-directed personal care services are 
medically necessary in-home services provided to medicaid 
recipients whose disability functionally limits performing 
activities of daily living, and who take the responsibility or 
have a representative to take the responsibility of managing the 
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services. Self-directed personal care services are intended to 
provide control of service delivery to the recipient and to 
allow the recipient to direct health related tasks. 

(2) Recipients must demonstrate capacity to manage 
services to a health care professional in order to participate 
in the program. 

(3) Recipients who are unable to utilize self-directed 
personal care may receive services through the personal care 
services program managed by provider agencies under agreement 
with medicaid. 

AUTH: Sec. 53-6-113 and 5J-6-145 MCA 
IMP: Sec. 53-6-101 and 53-6-145 MCA 

RULE II SELF-PIREGTED PERSONAL CARE SERVICES. APPLICATION 
OF GENERAL PERSONAL CARE RULES (1) The following ARM cites 
apply to the self-directed personal care services program: 

(a) ARM 46.12.555(2) through (5), (7) and (8), pertaining 
to a description of services provided; 

(b) ARM 46.12.556(2), (4), (5), (9), (10), (17), (20) 
through (23) and (25), pertaining to requirements, limitations 
and termination of services; 

(c) ARM 46.12.557 pertaining to reimbursement; and 
(d) ARM 46.12.558(1) and (6) through (9), pertaining to 

compliance reviews. 

AUTH: Sec. 53-6-113 and 53-6-145 MCA 
IMP: Sec. 53-6-101 and 53-6-145 MCA 

RULE III SELF-p!RECTED PERSONAL CARE SERVICES, RECIPIENT 
REQUIREMENTS (1) To qualify for self-directed personal care, 
the recipient must: 

(a) have a medical condition which results in the need for 
personal care services; 

(b) be capable of assuming the management responsibilities 
of attendants or have an i-ediately involved representative 
willing to assume this responsibility; 

(c) have authorization from a health care professional to 
participate in the program; and 

(d) be capable of making choices about activities of daily 
living, understand the impact of these choices and assume the 
responsibility of the choices. 

(2) The recipient must be capable of acting as though the 
personal care attendant is. their employee for the purpose of 
selection, management and supervision of the personal care 
attendant, although the personal care attendant is the employee 
of a self-directed personal care provider. 

(a) The recipient has the primary responsibility in the 
scheduling, training and supervision of the personal care 
attendant. The recipient has the right to require that a 
particular person discontinue providing services to the 
recipient. 

(b) The recipient shall cooperate with and assist the 
self-directed personal care provider with decisions related to: 
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(i) whether a particular person is to be hired as the 
recipient's personal care attendant; 

(ii) whether the personal care attendant should be subject 
to progressive disciplinary action; and 

(iii) whether the employment of a personal care attendant 
should be terminated. 

(c) The recipient may have an immediately involved 
representative assume some or all of the responsibilities 
imposed by this rule. An immediately involved representative is 
a person who is directly involved in the day to day care of the 
recipient. An iiiiiDediately involved representative must be 
available to assume the responsibility of managing the 
recipient's care, including directing the care as it occurs in 
the home. 

AUTH: Sec. 53-6-113 and 53-6-145 MCA 
IMP: Sec. 53-6-101 and 53-6-145 MCA 

RULE IV SELF-QIRECTED PERSONAL CABE SERVICES. PLAN OF CARE 
REOUIREHEHTS (1) A recipient must have a plan of care approved 
annually by a physician or health care professional prior to 
receiving self-directed personal care services. The plan must 
include: 

(a) the recipient• s need for personal care services as 
documented through completion of the department's personal care 
services recipient profile; 

(b) tasks assigned to the personal care attendant; 
(c) an emergency back-up plan; 
(d) a training plan for attendants performing health 

related tasks; 
(e) a method tor recruiting personal assistants; and 
(f) a schedule of supervision by a health care 

professional which is related to the recipient's health care 
needs and which is no less than once every 180 days. 

AUTH: Sec. 53-6-113 and 53-6-145 MCA 
IMP: Sec. SJ-6-101 and 53-6-145 MCA 

RULE V SELF-DIRECTED PERSONAL CARE SERVICES. PRQVIPER 
REOUIREHEHTS (1) Self-directed personal care providers have 
the following responsibilities: 

(a) identify resources for personal care attendants; 
(b) advise the recipient regarding program participation; 
(c) assist in determining the amount of services available 

to the recipient; 
(d) re-certify recipient's needs every 180 days; 
(e) review the plan of care; 
(f) act as a resource for attendant management issues; 
(g) act as the employer of record for personal care 

attendants for the purpose of payroll and federal hiring 
practices; and 

(h) act as a liaison between the recipient and the 
department. 
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AUTH: Sec, 53-6-113 and 53-6-145 MCA 
IMP: Sec. 53-6-101 and 53-6-145 MCA 

RULE YI SELF-DIRECTED PERSONAL CABE SERVICES. GENERAL 
REQUIREMENTS (1) Health maintenance activities include urinary 
system management, bowel treatments, administration of 
medications and wound care. 

(2) Self-directed personal care providers are limited to 
businesses organized under the laws of the state of Montana. 

(3) Self-directed personal care services may only be 
delivered by an attendant who is the employee of a medicaid 
enrolled provider and who is selected by the recipient or their 
immediately involved representative. 

(4) Personal care services managed by provider agencies 
under agreement with medicaid are not available to individuals 
participating in the self-directed personal care program. 

(5) Routine home health skilled nursing services are not 
available to recipients enrolled in this program for the 
completion of health maintenance activities. 

(6) Recipients who have been terminated from the self
directed program may apply for personal care services through 
the medicaid personal care services program managed by approved 
provider agencies. 

AUTH: Sec. 53-6-113 and 53-6-145 MCA 
IMP: Sec. 53-6-101 and 53-6-145 MCA 

RULE VII SELF-DIRECTED PERSONAL CARE SERVICES. CQMPLIAHCE 
REVIEWS (1) Compliance reviews shall be conducted on both the 
recipient and the provider by department staff at the provider's 
premises or the recipient's home. 

(2) The compliance reviews shall be conducted: 
(a) on an annual basis; 
(b) at the time of initial re-certification for a new 

recipient; or 
(c) at other times, as determined by the department. 
(3) The department shall determine compliance in the 

following areas: 
(a) service delivery; 
(b) service authorization; 
(c) attendant management; 
(d) attendant recruitment; 
(e) records maintenance; 
(f) attendant surveys; and 
(g) recipient surveys. 
(4) Recipients and providers must achieve a 90\ compliance 

rate as provided in ARM 46.12.558. 
(5) Recipients and providers have two opportunities to 

achieve a 90\ compliance rate or the following may occur: 
(a) recipients shall be terminated from the self-directed 

program; 
(b) providers shall be subject to department sanctions as 

provided in ARM 46.12.402 through 46.12.409. 
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Sec. 53-6-113 and 53-6-145 MCA 
Sec. 53-6-101 and SJ-6-145 MCA 

3. The personal care services program has been 
operational since 1977. The department (formerly Department of 
Social and Rehabilitation Services) established a pilot program 
between 1991 and 1993 to allow for self-directed personal care 
services. As a result, a self-directed type of option was 
incorporated into the program being managed under contract with 
West Mont Home Management. The program allowed for some 
consumer control of services, but individuals were still subject 
to agency policies. During the 1995 legislative session, a 
group of individuals successfully sought and obtained the 
passage of legislation directing the Department of Public Health 
and llunan services aJ¥1 Depart.n-ent of I..ator ar.d Industry to adopt rules 
governing the use of personal attendants by persons with 
disabilities. 

These rules are necessary in order to implement House Bill No. 
504, Chapter 525, Laws of Montana, 1995, which is codified as 
53-6-145 MCA. The proposed rules allow Jledicaid recipients 
needing personal care services flexibility in selecting, 
managing and supervising their personal care assistant. The 
proposed rules incorporate many of the general rules applicable 
to the personal care program (Rule II). In addition, the 
proposed rules establish requirements for recipients to ensure 
they are medically capable of participating in the self-directed 
program (Rule III). Plan of care requirements (Rule IV), 
provider requirements (Rule V), general requirements (Rule VI) 
and compliance reviews (Rule VII) are necessary to ensure 
appropriate and medically necessary care tor the disabled 
recipients. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Public Health and Human Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than September 21, 1995. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

6. The proposed rule changes will be effective October 1, 
1995. 

and 

certified to the Secretary of state August 14, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 46.10.512 
and 46.10.514 pertaining to 
AFDC earned income 
disregards 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.10.512 AND 
46.10.514 PERTAINING TO 
AFDC EARNED INCOME 
DISREGARDS 

1. on september 13, 1995, at 10:00 a.m., a public 
hearing will be held in the auditorium of the Social and 
Rehabilitation services Building, 111 Sanders, Helena, Montana 
to consider the proposed amendment of rules 46.10. 512 and 
46.10.514 pertaining to AFDC earned income disregards. 

The Department of Pub•lic Health and Human services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
September 4, 1995, to ~dvise us of the nature of the 
accommodation that you nee~. Please contact Dawn Sliva, P.O. 
Box 4210, Helena, MT 59604~4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be amended provide as 
follows: 

U; 10~!: i=: ~~=~ .. i~~R:=!!!. ~:r"ft;':s~:f 
-euR~ 1 €he fellewiRIJ tlisl'e1Jards are s~~<h~rae~ed ift ~he erder 
lia~ed fr~ earRed iftee•e sf eaeh werkiRIJ •••her ef ~he 
aeeie~aRee ll<fti~ af~er ettel~~<aieRa pre..,ided iJI 1diM tfiol9o519 
eJteept; as pre..,ided iR A.'lM 46 ol9, 5U 1 

(a) $99 fre• eaeh perseJI's earRed iJie~e etteept; fer 
iRdi..,id~~<ala wheae iJiee•e •us~ he deeaed 1 as iJI auhaee~ieJI (2)• 
~he aeaJidard werk ettpeJiae fer ~heae iRdiwid~~<ala is $75o 

(h) $39 plus ene ~hird er $39 ef the earRed iJieeae if 
appHeableo 

(e) Pay.eR~B fer eh~ eare sf eaeh ~srkiRIJ peraeR'a 
depeRdeRt ehild er iJieapaeita~ed adul~ li..,iJIIJ iR the sa•e he•e 
aAd reeei..,iJIIJ aeeietaAee uAder ARM ~i~le 4fi are ftB~ ~e eHeeed 
$175 per •eRth per ehild er ilt aueh ease where ~he ehild ia 
ultder aiJe ~we, ehe aeR~hly li•i~ eaJIJia• eHeead $a9Q,gg, 

(i) ~he a•e~"~ aetHa~ly paid iR Ehe hudiJeE •eReh will he 
dedueEedw ~his a•euJI~ may iRelyda payae11t fer eharljes i~teYrred 
~" the meR~h iamediaeely ·prier ~e ~he hudiJe~ •eft~hJ hewever, 
ehar,ea iReHrred hH~ JIB~ pAid iR Ehe h~idljet •e~teh will JIB~ he 
allewed II<Rder Ehia ruleo 

(2) IRdh·iduala whel!le iReeae IIIia• be dee11ed whelt 
de~erail'tiR' eliOJil!>ili~":Y are eEeppareR€e 1 apefteere ef alieRs 1 
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parents and le~al ~~ar~ians ef •iner parents er pre~nant •inera, 
and epeuse .toe speuee ln fa•ily ~re~e li'lin~ t:e~etlher. Ineeme 
ef Eheee l:l'tdi'lid~ale lese disre4)arde listled aelelol IIIUSE ae 
eeunt:~d aa ~~earne~ inee•e tie the aasie£anee ~nit! whether er net! 
eueh 1nee111e l& a'lallable. 

(a) 9iers~ard a $75 standard werk eHpenae. 
(b) 9iere~ard ilft aMeUI'IE ef earned and unearned inee111e 

eqttal £.e tlhe ,•,poe net! •enthly inee•e Eo£andarll fer a ta•ily 
eens~etllnlj. ef the ~tepparent and his ehildren ay a fermer 
~arrlaiJB, 1f sueh ehlldren are elai111ed as dependents fer federal 
1nee111e t:aK pttrpe~es and are li¥iniJ in the sa•e hettaeheld ae the 
nat:';lral er adeptr.•e paren£'s ehildren attt. net! il'lelttded in t-he 
aes1stanee unit • 

.. (e) Disreljar~. aetual a111eunt.s paid by the ateppa!'en£ te 
indiv~duals net lh·1n~ ill the hsuseheld in whieh the l'latural er 
adeptr.-e parent 'a ehildrefl are livifiiJ attd elai~~ed ay the 
stepparent as depertdents fer federal i11ee•e taK purpesee, These 
aiiiBtiftES MUSE Be o'erifiedo 

(d) Bie¥"&1Jard aetual pay.ent ay t;he s£epparent ef ali•any 
er ehild s~ppert wi£h reepeet £e indio'iduals net li'lift~ in the 
heu~eheld lft whish the natural er adaptive parettt'e ehildren are 
liiln~· ~eee a•eunt;s 111uet as ~erified, 

(1) To determine the net monthly income and grant amount, 
the disregardS set forth in (2l(a) through Ccl are subtracted 
tr9m the earned income as de tined in ARM 46,10, 505 of each 
ga1nfu~ly empl?yed .member of the assistance unit. after 
exclus1ons pr9v1ded 1n ARM 46.10,510 have been applied. 

(2) SubJect to the limitations specified in ARM 46.10.513. 
the following disregards will be applied in the order listed; 

Ca) a standard work expense di&regard of $90 for each 
member of the assistance unit who has earned incgme· 

Cb) Sl9 plus one-third of the remaining earned income. or 
SJO, if appl1cable; ang 

(cl a depen~ent care gisregard for payments for the care 
of a dependent ch1ld or incapacitated adult living in the same 
home as the yage earner and receiying AFpc, proviged that the 
amount gisregardeg maY not exceed $175 per month per person for 
persons 2 years of age or older or 5200 per month per child for 
children younger than 2 years of age. 

(il a dependent care disregard applies only to payments 
for care during the time the wage earner is at the place of 
employment or is enroute b&tween the place of employment and the 
dependent care oite. 

(iii Only amounts actually paid in the budget month may be 
degucted. ~his may include payment for chargeo incurred in the 
'onth immedlately prior to the budget month; however. charges 
1ncurred but not paid in the budget month will not be allowed 
under this rule. 

(J) The income of certain individuals who live with the 
aosi~tance unit. but are not memblrs of the asoistance unit. io 
cons1dered in determining the aosistance unit's eligibility and 
grant amount by means of a procedure deocribld in 14) known AI 
deeming, The follow~na individuals' income is deemed available 
to the assiotance un1t; 
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Cal stepparents who are not the parent of anv child in 
the assistance unit: 

Cbl sponsors of aliens for the 3 years immediately 
following the alien's entry into the united states; 

Ccl parents of minor parents or pregnant ainors: and 
Cdl the spouse of a caretaker relative wben the caretaker 

relative is included in the assistance unit and the spouse of a 
pregnant woman when the pregnant woman has no other eligible 
child in the home. 

C4l Tbe following amounts are subtracted from the earned 
and unearned income of indiyiduals wbose income is required to 
be deemed by CJlCal through (dl and the net amount after these 
disregards are subtracted is counted as unearned income to the 
assistance unit. regardless of wbether that amount is actually 
made available to the assistance unit for its support and 
maintenance; 

(al a standard work expense disregard of $90: 
(bl an amount of earned income. unearned income or b9th 

equal to the AFOC net monthly income standard for a family 
consisting of the person whose income is deemed and indiViduals 
who live with that person and are claimed as dependents of that 
person for federal income tax purposes but are not included in 
the assistance unit: 

(cl actual verified amounts paid by the person whose 
in~ome is deemed to individuals who do not live with that person 
but qualify as dependents of that person for federal income tax 
purposes; and 

Cdl actual yerified alimony or child support payments made 
by the person whose income is deemed to individuals not living 
with that person. 

AUTH; Sec, 53-4-212 MCA 
IMP: Sec. 53-4-231, 5J-4-241, and 53-4-242 MCA 

46.10,514 TfiMINNJII9N Of TEMIHATEQ INCOME W When unearred 
or earned income ~er•ina~ee 1 is no longer received by a member 
of the assistance unit or by a person wbose income is deemed to 
the assistance unit. the AFDC payment ehaH ¥ill be adjusted 
~ the ~ month in wbicb the household reports tbat the 
income ha• terminated or the month following the month in wbich 
the income is lpst received. whichever is lpter af~er ~he inee•e 
~e!'llinatea. 

AUTH: Sec, 53-4-212 MCA 
IMP: Sec. 53-4-231, 5J-4-241, and 53-4-242 MCA 

3. In determining eligibility for Aid to Families with 
Dependent Children (AFDC) and grant a!Dount, the department 
sometimes is required to consider the income of certain 
individuals such as stepparents who live with the AFDC household 
but are not included in the assistance unit. In accordance 
with 12 u.s.c, S602(a)(31), portions of this income are 
disregarded in computing how much income is "deemed" to the AFDC 

16-8/24/95 MAR Notice No, DPHHS-8 



assistance 
assistance 
counted. 

unit, 
unit's 

-1664-

i.e., is considered available for the 
support and maintenance and is therefore 

ARM 46.10. 512 specifies the income disregards applicable to 
stepparents and other persons whose income is deemed to the AFOC 
assistance unit. It also sets forth other disregards 
applicable to the earned income of members of the assistance 
unit in calculating eligibility and grant amount. The omnibus 
Budget Reconciliation Act of 1993 (OBRA '93) amended section 
402(a) (31) of the Social Security Act, 42 u.s.c. S602(a) (31), to 
increase the earned income disregard for persons whose income is 
deemed from $75 to $90. This increase made the earned income 
disregard for such individuals consistent with the earned income 
disregard applied to income of members of the assistance unit, 
which was increased from $75 to $90 in recent years. 

This provision in OBRA '93 was effective beginning october 1, 
1993. In accordance with this federal mandate, the Department 
increased the earned income disregard (also Known as the 
standard worK expense disregard) for stepparents and others 
whose income is deemed to $90 at that time but did not amend ARM 
46.10.512 to conform to the change in policy. The amendment of 
ARM 46.10.512 is now necessary to maKe the rule consistent with 
federal law. 

Other changes in the organization and language of ARM 46.10.512 
are being made at this time for purposes of clarity and style 
and do not reflect any change in policy. However, one 
substantive change is being made in ARM 46.10.512(2), which 
currently provides that the income of a pregnant minor or minor 
parent's legal guardian must be deemed to the assistance unit. 
This provision is being deleted because it is no longer the 
Department's policy to deem the guardian's income in these 
cases, as guardianship does not necessarily imply any duty to 
support. 

ARM 46.10.514 sets forth the rule for adjusting the AFDC payment 
when income counted in determining the grant amount is no longer 
received. It currently states that the AFDC payment will be 
adjusted the second month after the income terminates, which 
does not correctly state the policy which the department has 
applied for several years. since federal law does not require 
that the grant amount be adjusted at any specific time after 
income terminates, the department changed its policy several 
years ago after determining that a different practice would be 
fairer to recipients. 

The department's current policy is to adjust the grant either 
the month in which the household reports the loss of income or 
the month following the month in which the income ilil last 
received, whichever occurs last. Thus under the current policy 
a recipient who promptly reports loslil of income will receive an 
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increased grant sooner than the second month after termination, 
but a recipient who fails to report the change promptly may not 
get the increase until later than the second month. The 
amendment of ARM 46.10.514 is necessary at this time to 
encourage the reporting of income at an early date. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Public Health and 11un1an Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than September 21, 1995. 

5. The Office of Legal Affairs, Department of Public 
l~lth ~ ~an services has been designated to preside over and 
conduct the hearing. 

Rule Rev1ewer 
~~r.~FL 

~rector, Pub 1C Health and 
Human services 

Certified to the Secretary of State August 14, 1995. 
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BEFORE TI!E r:CONOMlC DEVELOPMENT DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matlel- ol t.he adoptlon 
of new rules pet·tc.liniu<J Lo the 
implementation of the 

NOTICE OF ADOPTION OF NEW 
RULES TO IMPLEMENT THE JOB 
INVESTMENT ACT 

Job 1 nveslment Act 

1'o: All lrll8resLed Per·sons: 
1.. On June 2Y, 199~. the Economic Development Division 

published a notice ot proposed adoption ot new rules tu 
implement: the Job Invest:ment Act, at page 1075, 199S Montana 
Administrative Register, issue number 12. 

2. The Division has adopted the new rules exactly as 
proposed and has numbered new rules I through XII! as ARM 
8.99.601 through 8.99.613. 

3. The Divisllm has thoroughly considered all comments 
and testimony received, Those comments and the Division 1 s 
responses follow: 

COMMENT NQ. l: As to rule 
tund should not be implement:ed as d 
specific wording as to Whdl and how 
be creat.ed. 

IX, the loan loss ret:>e1ve 
rule until there is 
the loan loss reser·ve will 

RESPONSE: The Department will tollow pr·udent banking 
practices in the establishment of dll appropridte loan loss 
reserve fund tor the progr·am. This tund is anticipat:ed t:o 
set at a minimum percent_age tor all loan amounts autho~1zed 
under the program and would be bdsed on the estimated non 
pertorminy loan oc those mot·e than 90 days delinquent:. 

be 

COMMENT NO. 2: The loan loss reserve fund should not be 
implemented until il is tied to the t:erms of t:he job investment 
loan agreement. 'l'be loan loss reserve fund should be based on 
all loans that are more t:han 30 days delinquent. 

RESPONSE: The Department will follow prudent: banking 
practices in the establishment of an appropriate loan loss 
reserve fund for the program. This fund is ant:icipated to be 
set at a minimwn percent:age for all loan amounts aut:horized 
under t:he program and would be based on the estimated non
performing loan or t:hose more than 90 days delinquent. 

~L~ . .l..:.. The loan loss reserve tund should nut be 
implemented until it is Lied to the tet·ms of the job investment 
loan agreement:. A 1 oan t.hat is more t:han 90 days delinquent: is 
a non-performing loan and the: lo<>n loss reserve tund should be 
based on the 90 day delinquency. 

RESPONSE: The Department will fol1 ow prudent banking 
practices in the establishment of <>n appropriate loan loss 
reserve fund for the program. This fund is ant:icipated to be 
set at a minimum percentage for all loan dmounts dl.lthorized 
under Ltle program dnd would be based on the estimated !lOll 

performing loan or L hu~e men e t: han 90 days del inqu~nt . 
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COMMENT NO. 4: Confidentiality and open meetings should 
not be implemented until there is language for the public to be 
allowed to see confidential reports only if and after there is 
a default or if the loan is more than 90 days delinquent. The 
public and the legislature have the right to review all 
documents and facts as to why a business is going under or not 
making payments to the state for the loan. 

RESPONSE: The rule provides for open meetings and public 
files of documents relative to the loan review committee's 
action regarding the application for a loan, the committee's 
approval or disapproval of the application, the terms and 
interest rate of financing, and the loan repayment schedule and 
record. The rules also provide for full disclosure of the name 
and address of the applicant, short description of the project, 
the amount of the loan, the program under which the applicant 
is applying and other information in which the demand of 
individual privacy does not clearly exceed the merits of public 
disclosure. 

DEPARTMENT OF COMMERCE 
JON NOEL, DIRECTOR 

/ ) ' • ~ , ( .1 /. • 

BY: ~ (1.;11 /11 6<{{ (_A_> 
ANN 'M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, August 14, 1995. 
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IJEFORE THE DEPARTMENT OF LAHOR AND lNllUSTRY 
CW THE STATE OF MONTANA 

ln the maLt er of th..c ) NOTICE OF ADOPTltlN OF NEW 
adopt ion ot one new ,~ule ) RULE l AND AMENDMENT OF 
1elated to Lhe opel~c!LHlll o! ) EXISTING RULES 
the unirtsut'ed empluye1s' lund ) 
and the under-insured employer,;') 
tund, and the amendment ut ARM ) 
24.2'!.2831 and 24.2'!.2B:l7 ) 

TO ALL INTERESTED PERSONS: 

l, On Junt~ 2Y, 1~9:i, the Department. published notice at 
fJages 1099 thn .. )ugh 1101 of the Montana Administrative Register, 
Issue No. 12, tu consider Lhe adoption of one new n1le related 
to the oper~ation of the uninsured employers' tund and the 
unde1 insured empluyt'rs' tund, and Lhe amendment uf AUM 
24.29.2831 and 24.29.2HA7. 

2. On July 21, l~~~. a pctblic hearing was held in Helena 
concernluq the ( .. .Hopo::H.~d new rule dnd the proposed amendments. 
No oral ot· written cummenLs from members ut the public were 
offered at LhciL time. No wr1tten comments wez:·e received prior 
Lo the clo,~ing ddle ut ,July 28, 1~95. 

3. The llepanmenL l!as amended ARM 24.29.2BJ1 and 
24.29.2837 exactly as proposed. 

4. During Ll''' comment period, aLJency sLaff noted tttat 
there was a typogrJphical error in RULE I. In order to correct 
that error, tl~ Department. has adopted RULE I as proposed with 
the following change: (deleted matter· stricken, new matter 
underlined) 

RQl,E (24.29.2~39) COMPROMISE OF PENALTIES ASSESSED 
(1) Same as proposed. 
(2) The UIEF, in its sole discretion, may enter into a 

compromise settlement with an tlfliHaurea underinsur·ed employer of 
the amount assessed pursuant to ARM 24.29.2837, upon such terms 
and condilions that the UIEF deems expedient and appropriate. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-506, 39-71-533 MCA 

5. 
1995. 

The new rule and amendments are effective September 1, 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

~«« <Q-A . .dc.c # 
David A. Scott 
Rule Reviewer 

Hy: ~ .... 'a/{. i,c.d/-= 
David A:=-scott,ief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to Lh" Secrelar·y of State: August 14, 199~. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.8.1907 increasing fees for 
the smoke management program. 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

(Air Quality) 

1. on June 15, 1995, the board published notice of 
proposed amendment of rule at page 1004 of the 1995 Montana 
Administrative Register, Issue No. 11, to consider the amendment 
of the above-captioned rule. 

2. The rule was amended as proposed with no changes. 

J. No comments were received. 

BOARD OF ENVIRONMENTAL REVIEW 

-rtJ·~d---~ JO N F. NOR'l'H, 
Ru e Reviewer 

Certified to the Secretary of State _August 1~~. 
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UJ·:I'I\H'I'Mr:N'l' CH' [0 UHL I C Si-:RV lG: Rr:c;ULI\T l ON 
m:r'ORE Tilt: l'l!Hl.IC Sr:HVIU: C:OMMISSlON 

OF Tllr: c;TA'l'l:: OF' MONTANA 

IN THE: MATTER Of' the' Prot 1 t 1 Uti Df HAVHE 
PIPELINE: COMPANY, LLC fur a !Jecldratury 
1\uling Oil Public Utllily ::it.dtus. 

U'l'IJ.lTY OIVISlON 

DOCKET NO. 9~.2.~ 

DECLARATORY RULING 

Julroliuctiun 

l. Clu February l',, l99C> the Montand Pub!Jc: SerVl<'e Com
missLon IPSC:) rroceived d Peel 1\.ion for Oecldratory Rulin<J Uti 

Public Utility SldtU,; from Hdvre P1peline Company, LLC (HdVte 
or Pet 1 L1orwr). Havre requeo;ted that the PSC determine whdt 
Havre'>< public utillt.y status would be if it purchased ndLurdl 
gdS gatheriuq and trdnsmission plpeline tacilit1es from North
ern Natural Gds Company (Northern). With lh1s purchase, Havre 
would also dcquire "fdrm tap" customers within the system. 

2. On F'ebruary 2U, 1995 the PSC issued notice ot Lhe 
pet1tion and opportunity to comment to the to!Juw1ng pdrties: 
Montana Co!lsumer Couns<d, Monland Power Company, Monlalld-Da
kota Utilities Company, Monlalla Land and Mineral Owners Asso
ciation, Great Falls c;as Company, and Wllli.stoll tlasin lnter
stdte Pipeline CompdtJy. Only Petitioner tiled corrunents. 

3. On July 1 1, 1995 Havre submit ted its Supplemental 
Filing in Support ot Petltion for Declaratory Ruling. Hqvre 
informed the PSC that the Federal Energy Regulatory Commission 
(FERC) granted Havre's Petition for a Declaratory Order Dis
claiming Natural Gas Act Jurisdlction, issued June 6, 1995. 
~"ERC determined that the pipeline fac1lities upstream of the 
inlet of the compressor stations wi 11 be exempt gathering fa
cilities under section (l) (b) of the Natural Gas Act (NGA), 
and the remaininq Montana facilities will constitute intra
stdte pipeline facilities as defined in section 2(16) ot the 
Natural Gas Pol icy Act (NC;PA) . Havre also submit led addi
tional factual ddta 1n suppor·t of its petition to the PSC, Ill 

particular documenting ownership status and clarifying l1mited 
liability corporate status of Hdvre. 

4. Pursuant. to § 2-4-C>Ol, MCA, and the procedures 111 

ARM 38.2.101 and Model Rules ARM 1.3.226 through 1.3.229, the 
PSC exercises Jurisdiction to make declaratory rulings b1t~1ng 
on requesting parties as to the facts presented. 
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Facts Presented 
5. UMC Petroleum Corporation (UMC), Havre's manager and 

owner of substantial working interests in the Montana proper
ties served by Northern's System, executed an Asset Purchase 
Agreement with Northern dated December 16, 1994, and trans
ferred the right to purchase Northern's System to Havre, as a 
recently organized limited liability company. Until the 
FERC' s Order granting Northern authority to abandon its Mon
tana facilities by sale to Havre, Northern had operated the 
System as an interstate pipeline subject to FERC' s jurisdic
tion and provided "farm tap" service lo farms subject to PSC 
jurisdiction. 

6. Pursuant to its option to purchase, Havre intends to 
acquire, own and operate natural gas gathering and transmis
Sion facilities from Northern. Havre's members are Montana 
gas producers currently attached to the system, producing 
about 95 percent of the gas carried to market by the pipeline 
facilities. Havre intends to engage in intrastate gathering 
and transportation, along with interstate transportation au
thorized by section 3ll(a) (2) of the NGPA. Upon f'F.RC's Order, 
Havre seeks a ruling from the PSC that portions deemed trans
mission facilities would be a "public utility," subject to lhe 
PSC's jurisdiction, but that its gathering portion would not 
be a public utility. 

7. The System consists of 500 miles ot pipe.! ines lo-
cated in Blaine, Chouteau and Hill Counties, Montana, and re
lated facilities, including three compressor stations and more 
than 350 natural gas metering stations. Low pressure gather
ing lines of 3-inch to 20-inch pipelines (more than 400 miles) 
serve the three gathering systems in the Bullhook Tiger Ridge 
and Sherard production areas. Each gathering system collects 
gas at the wellhead and gathers it to a central point in the 
field. There the gas enters compression facilities which con
verge at the Blaine County No. 1 compressor station via 12-
inch higher-pressure lateral pipelines. Gas is then delivered 
to connecting pipelines through either (a) a 46-mile, 16-inch 
high-pressure pipeline extending from the Blaine County No. 1 
compressor to the U.S./Canadian border, or (b) interconnec
tions with the pipeline system of Montana Power Company (MPC), 
an intrastate pipeline company serving Montana's gas custom
ers. FERC has certified the two 12- inch pipe I i.nes, the 16-
inch pipe l.ine and the following three compressor stat ions, as 
transmission facilities: (1) the Blaine County No. 1 station 

two 5, 500 horsepower reciprocating compressor units; (2) 
the Hill County No. 1 station-- one 1,460 horsepower compres
sor unit; and (3) the Blaine County No. 3 station -- one 750 
horsepower compressor unit. 

8. Havre proposes to engage in intrastate transporta-
tion, subject to transportation tariffs, for the portion of 
the System deemed to be transmission facilities by FERC, to
gether with transportation authorized by Section 311 (a) (2) of 
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the Nt;l'A. lLJVrte l!Jt.enus to operdte solely as a g,il.h<'r<!I and 
tr:ctn~porLt~r ot qd!::i, dlld not as a purchu~er aud reseller ut 
natural gas. 

9. Un but.h the <Jdthl'ring anu transmission facilities 
Norther11 ha~:i d number ut ''fdnu tdp cuslCJmer.s, .. landowner.':i re
ceiving !::ierv1ce a~;; d resu1 t ot edsements and cuntrctctual 
agreements grant inq Nurther.n the rJqhl to construct, operdt.e 
and maintain pipelines across the customers' properties. Ser
vice is provided off a short connection, and the landowner" 
are responsible fur the pipel1ne to lhell premises. for the 
12 months ending May 31, 1994, Northern's farm lap sales to
talled 29,737 Mci unuer rates approved by the PSC. Havre 
would assume the obligation to cont1nue serv1ce under the tarm 
tap tariffs, upon transfer of the facilities, and may arrange 
tor acquisition of gas by purchase or through third-party con
tractors for sale to t.he landowners. Havre concedes the PSC's 
pipeline safely jurisdJct•on over intrastate pipelines as pro
vided in 49 O'R Subchapter D, §§191, 192 and 199 (Pipeline 
Safety) . 

The Oue:;ti ons Presented 

10. The petition pre~ents the following questrons of law 
for the PSC's determination: 

Would the PSC have reguldlory authority pursuant to § 69-
3-102, MCA, over Hctvre Pipeline Company, LLC, as a public: 
utility under the definition of§ 69-3-101, MCA, 1f Havre 
acquired and engaged in intrastate operation of (l) those 
parts of the Montana P1peline System deemed by FERC to be 
"transportation" and (2) those parts deemed to be lower 
pressure "gathering" systems'? Would delivering natural 
gas to ''farm Lap" customers pursuant to easement agree
ments ar1d in occordance with previous "farm tap" tariffs 
constrtute Havre's pipeline system a public utility? 

Applicable Law 

11. Section 69-3-101 (1), MCA, provides that the term 
"public utility": 

[S]hall embrace every corporation, both 
public and private, company, individual, 
associatron of individuals, their lessees, 
trustees, or receivers appointed by any 
court, whatsoever, that now or hereafter 
may own, operate, or control any plant or 
equipment, any par-t of a plant or equlp
ment, or any water right withlli the state 
for the producL1on, delivery, or furni5h
ing for or to other persons, firms, asso-
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ciations, or corporations, private or mu
nicipal: 

(a) heat; 

(d) power in any form or by any 
agency; 

Pursuant to § 69-3-102, MCA, the PSC is "invested with full 
power of supervision, regulation, and control of such public 
utilities, subject to the provisions of [Title 69} 

Analysis 

12. Havre inquires whether the PSC would have jurisdic
tion over Havre for the intrastate natural gas activities of 
gathering, transmission and "farm tap" service. Havre main
tains that the gathering function of the System on the low 
pressure lines would not submit Havre to regulatory oversight 
so long as Havre is not a reseller of the natural gas. Havre 
is willing to accept regulatory jurisdiction over intrastate 
transportation of natural gas for others and to submit tariffs 
for PSC approval. Havre is equivocal on regulation of "farm 
tap" service. 

13. To support its position on the distinction between 
the gathering and transmission portions of its proposed natu
ral gas pipeline system, Havre cites definitions from case 
law. 

The term "gathering" refers to the process 
of collecting gas at the point of produc
tion (the wellhead) and moving it to a 
collection point for further movement 
through a pipeline's principal transmis
sion system. 

"Transportation" involves the movement of 
gas through a pipeline's principal trans
mission system. Transportation facilities 
which receive natural gas after gathering 
may conduct transportation in interstate 
commerce, which is subject to [FERC's} 
jurisdiction under § 1 (b), or transporta
tion in intrastate commerce, which is ex
cluded from [FERC} regulation under the 
NGA. 

Northern Natural Gas Company, Div, of Enron vs. F,E.R.C,, 929 
F.2d 1261 (8th Cir. 1991). 
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Gathering 

14. In gathering, the producers do not sell their qas 
to Havre; there is no change in ownership. Havre would pro
vide private gatherlng service to the compressors for its mem
bers. At that point, the movement would become "transporta
tion" like that provided by MPC pursuant to tar itts, and 
Havre would charge tariffed transportation rates, if the de
claratory relief is granted. 

15. Montana Power Company (MPC) first applied to the PSC 
to establish new transportation rates in Docket No. 90.1.1. 
After a rate hearing and settlement negotiations, the PSC 
granted MPC's request to implement transportation rates. (Or
der No. 5474c, October 3, !991.) In Order No. 5474c ('lJ'Il 5-6), 
the PSC discussed a "fully-bundled service (MPC' s tradi tioni.ll 
and present service)" in which "the total of procurement, pro
duction, processing, storage, supply, transmission, deLivery, 
and all other related aspects of natural gas serv1ce are a 
package to the customer -- MPC provides natural gas as a prod
uct and service to the customer's burner lip." The PSC con
trasted this full service with an unbundled service in which 
the components become separable and customers can choose one 
or more services. 

16. Producers acting like producers, gathering and col
lecting their gas for market, are not performing a public 
utility function. If, however, the producers provide what 
looks like a product with ser·vice, the PSC would examine the 
matter to determine public utility status. Havre would own 
the tacilities, which is the first prong of public ulll tty 
status. Havre would not use the gathering facilities to pro
vide utility service to others, the second prong. The gather
ing would be a private collection service for private produc
ers to a privately owned central compression point. There 
would be no end-user, and therefore no public utility status 
to the point of the compressors. Producing and gathering 
would not be regulated as a public utility service, as dis
cussed in the MOGA declaratory ruling. The PSC determines 
that the gathering function of Havre's system would not be 
regulated. 

Transoortation 

17. "Transportation" of gas for purposes of pipeline 
safety and intrastate gas transportation as a public utility 
function have different meanings. Title 49 CFR § 192.3 (pipe
line safety) provides encompassing definitions, 1ncluding all 
aspects of the movement of gas by pi. pel ine. The PSC has pipe
line safety enforcement jurisdiction over intrastate pipe
lines, with penalty provisions under § 69-3-207, MCA. This 
jurisdiction extends to the full gamut of intrastate transpor
tation as defined under the pipeline safety provisions, in-

Montana Administrative Register 16-8/24/95 



-1675-

eluding high-pressure gathering, transmission, distribution of 
gas by pipeline and limited jurisdiction over the storage of 
gas. 

18. "Transportation" of gas in conjunction with tariffs 
has a more limited meaning, referring to the transportation 
service unbundled from an integrated utility service. Havre 
requests authority to provide transportation service similar 
to that which MPC provides according to tariffs. When MPC 
applied for approval of transportation rates in 1990, the PSC 
considered the request as a matter of first impression. 
(Docket No. 90.1.1, Order No. 5474c.) MPC's concern was that 
large customers capable of finding alternatives to traditional 
service would bypass the system. MPC maintained that bypass 
would harm remaining customers, while unbundling service into 
separate services, such as transportation, would benefit MPC 
and its remaining customers by sharing some system costs. 
(Order No. 5474c, 1 5.) 

19. In addition to the issue of bypass, the PSC consid
ered the federal trend toward unbundling of transportation and 
sales. In 1978 Congress enacted the Natural Gas Policy Act 
(NGPA) removing FERC' s jurisdiction of prices at the wellhead 
and authorizing FERC to allow interstate and intrastate pipe
lines to transport gas in interstate commerce without certifi
cate and abandonment requirements. FERC implemented proce
dures to promote open access transportation by interstate 
pipelines in 1985 in Order No. 436. The interstate natural 
gas industry was changing to an unbundled transportation and 
sales business with companies transporting gas for shippers 
for a fee, (Order No. 5474c, 11 13-17.) 

20. The PSC found that the natural gas industry was 
evolving from a fully-bundled, regulated business to an unreg
ulated supply business, w1th an unbundled, but regulated, 
transportation business. The PSC also found that gas trans
portation would allow the marketplace to determine the price 
of natural gas in Montana, provide more supply options, and 
allow fuller use of MPC's pipeline system, increasing revenues 
to contribute to offset fixed transmission costs for all cus
tomers. (Order No. 5474c, i1 58 and 62.) Transportation cus
tomers "would be responsible for procuring their own gas sup
plies and contracting with MPC for transportation of their gas 
supplies to their delivery points on MPC's system. Customers 
could select from the menu of unbundled transportation fea
tures (including transmission and storage functions) which 
they deemed necessary to properly transport and shape their 
gas supplies tor their requirements." (Order No. 5474c, 'II 
79.) 

21. Montana Oil and Gas Association (MOGA), independent 
gas producers opposed to gas transportation, requested a de
claratory ru.ling in anticipation of Order No. 5474c. MOGA 
asked whether §§ 69-3-101 and 69-3-102, MCA, would apply to 
independent producers selling gas to selected industrial end-
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users t ransporling on MPC' s faclltli es, t f Lhe PSC approvC'd 
MPC' s transportation proposal. The PSC never regulated gas 
producers for producing and ,;ellin<J gas in the field. The 
producers did nut want to tunt the act of selling gas at the 
wellhead into a public utility function by using MPC's trans
portation facilities. The PSC ruled that public utiltt:y sta
tus under § 69-3-101, MCA, requires the ownership, ope rat tun 
or control of the facilities and provislon of service on these 
facilities to someone other than the gas producers. Produc
ers, acting like producers, would remain unregulated. A pro
ducer could be subject to regulation as a public utility tor a 
contractual agreement to sell to another, if the producer 
owned, operated or controlled the facilities and engaged in 
delivery of the gas to the end-user/purchaser. 

22. As the only intervening party not to approve the 
settlement in Docket No. 90.1.1, MOGA maintained that MPC was 
a distribution system only and not a transmission system. 
MOGA expressed concern that 1 ts producers would have lo go 
through two or three systems, paying multiple transportal ion 
charges. (Order No. 5474c, 'I'll 37-45.) MPC mainta1ned that 
the producers in a competitive environment would have more 
opportunities to reach markets for gas supplies. (Order No. 
5474c, 'I'll 46-47.) 1'he PSC concluded that Montana producers 
would have more opportunities to sell to others under gas 
transportation and open access. (Order No. 5474c, ~i 66-70.) 

23. Pursuant to its author1ty under § 69-3-102, MCA, the 
PSC will have jurisdiction over Havre's transportation rates 
upon Havre's acquirlng the Northern pipeline system. As de
fined in § 69-3-101, MCA, Havre would own plant and equipment 
for transportation of the natural gas to others. Havre would 
submit transportation tariffs similar to those of MPC and pro
vide transportation service accordingly. Havre states that it 
will not purchase or resell the gas, thereby providing only 
the transportation component and not a full utility service. 

Farm TaPS 

24. Havre requests the same level of regulatory over
sight as exists over Northern's farm tap tariffs. While it 
"acquiesces" to continued "light-handed" oversight, Havre 
maintains that deliveries to farm tap customers after North
ern's sale to Havre would have a different character and would 
no longer have any public utility status. According to Havre, 
Northern has delivered its own gas to the farm tap customers, 
but Havre would own no gas. Havre would either have to pur
chase gas for farm tap delivery or arrange for the transfer of 
the farm tap gas delivery obligation to a third party. 

25. If Havre purchased gas for farm tap deliveries, 
Havre contends that it could "avoid public utility status" it 
the PSC ruled either (1) that there were no actual deliveries 
to the public, or (2) that Havre would not be providing ser-
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vice to the burner tip bul rather a license to tap into its 
pipelines to remove gas. 

26. To avoid publ~c utility status, Havre cites Re Lake
Hubbard Natural Gas Service, PSC Docket No. 995, P.U.R. 1928C 
350 to support its contention that "farm tap deliveries are 
not sales to the public." The 1928 PSC held that the princi
pal issue was whether the properly was dedicated to a public 
use, which would bring the owner of the pipeline facility un
der the jurisdiction of the PSC. Distributing gas to users 
for compensation would not subJect the owner of the facilities 
to regulation, without a profession of public service and the 
willingness to serve at least a limited portion of the public, 
said the 1928 PSC. The PSC further stated that willingness to 
serve only particular individuals, either as an accommodation 
or for other unique reasons, would not subject the owners of 
the facility to public utility regulation. 

27. The PSC rejects Havre's reasoning that it would not 
be professing pub! ic service, but merely serving particular 
individuals for reasons of accommodation or otherwise. The 
reliance on a 1928 case is misplaced. The pipeline owners and 
developers (Lake and Hubbard) would be regulated today for the 
1928 service to Lhe end-user for which they received compensa
tion. The PSC has since construed "public utility" § 69-3-
101, MCA, in numerous decisions and orders Lo mean an entity 
providing service to an end-user (furnishing or delivering 
heat, light or power, including natural gas) on facil1ties it 
owns, operates or controls. 

28. The farm Lap service constitutes just such a utility 
service under the definition, i.e., delivery of natural gas on 
facilities owned by Havre to the end-user farmers. MPC also 
provides this service at set tariffs, similarly in exchange 
for pipeline easements. All the components of service are 
present. The farm tap customers on the gathering and trans
mission lines receive service on distribution lines to the 
service 1 i nes up to the customer meters. A customer meter 
measures the transfer of gas from an operator to a consumer. 
The service lines providing farm tap service are generally 
very short, just a few feet to place the meter and appurtenant 
equipment. The operator provides service to this meter or to 
the customer's piping, whichever is farther downstream. If 
there is no meter, the service line extends to the customer's 
piping. Under t.he farm tap tariffs, the customer's piping is 
right at the meter where the gas is transferred. The customer 
then pipes the gas, sometimes across hi 11 and dale, to the 
premises. 

29. The PSC finds that the farm tap service is indeed a 
public utility service. Components of full service are pres
ent, albeit it off a gathering system and limited to the few 
short feet of service line per each farm tap connection. Upon 
Havre's acquiring the system, the PSC would continue to regu-
1 ate the farm tap service pursuant to the tariffs. The PSC 
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furthers f1nds that pipel1ne safety enforcement would apply lu 
the system, consistent with p1peline o;afety requirements. 

DECLARATORY 1\ULlNG 

On the petition of Havre Plpeline Company, LLC, for a 
declaratory ruling assuming that Havre exercises its option to 
acquire the pipeline facilities of Northern Natural Gas Com
pany, the PSC rules as follows: 

( 1) Gathering system. The PSC would not regulate the 
gathering portions of the pipeline system, so long as the pro
ducers are acting like producers, collecting the gas at the 
well-head and gathering it to the collection points, i.e., the 
compression facilities. Havre has stated that this service is 
private carriage, because the ownershtp of the gas has not 
changed. This decision on the gathering system is based on 
the fact that gathering itself has never been regulated as a 
public utility function. 

(2) Transportation system. Havre has agreed that the 
PSC would exercise jurisdiction over the transportation compo
nent of its pipeline system. Havre must file transportation 
tariffs upon acquiring the system. 

( 3) Farm tap service. The PSC would coot i nue to exer
cise jurisdiction over the farm tap service pursuant to the 
tariffs filed at the PSC by Northern, regardless of the form 
of acquisition of this portion of the system. 

Done and Dated this 8th day of August,. 1995 by a vote of 
5-0. 
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BY ORDER OP THE MONTANA PUBLIC SERVICE COMMISSION 

DAVE FISHER, Vice Chair 

BO~Co~~ 
ATTEST: 

~--/( attrun...__ 
Kathlene M. Anderson 
Commission Secretary 

(SEAL) 

NOTE: Any interested party may request the Commission to 
reconsider this decision. A motion to reconsider 
must be filed within ten (10) days. See ARM 
36.2.4606. 
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ANNOUNCEMENT OF NEW ADMINISTRATIVE RULES TITLES 

After considerable deliberation, the Secretary of State's Office 
has decided that the rules of the Department of Natural 
Resources and Conservation will remain in Title 36. The new 
Department of Public Health and Human Services rules will be 
placed in Title 37. And the Department of Environmental.Quality 
rules will be housed in Title 17. 

We feel that this arrangement will best suit the needs of the 
departments, the public, and the Administrative Rules Bureau. 
This allows the departments to create a more "user friendly" set 
of rules--for all the users of the Administrative Rules. 

will be 
(Family 
(State 

The transition to the two new titles (17 and 37) 
gradual, as will be the phasing out of Titles 11 
Services), 16 (Health and Environmental Sciences), 26 
Lands), and 46 (Social and Rehabilitation Services) . 

In the Accumulative Table at the back of each Register, you will 
see that we now have added the new title numbers and have put 
them in the appropriate places. Accumulative Table entries will 
be listed with the department name under which they were 
proposed, e.g., Department of Health and Environmental Sciences 
as opposed to Department of Environmental Quality. Rulemaking 
actions initiated after JulY 1, 1995, will be included under the 
new department names and numbers. 

We will continue to keep you informed as changes due to the 
reorganization occur. 

Please contact the Administrative Rules Bureau at (406) 444-2055 
if you have questions or concerns or wish to offer comments or 
suggestions. We appreciate your patience. 
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HQTICE . .Q!': __ FUNC1'IONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a propos;:o.l. In 

addition, the Committee may poll the members of the Legisl;:o.ture 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes cvmments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register !KARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the A4ministratiye aulas of M9ntana IABHI ; 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which li&ts MCA &action numbers and 
corresponding ARK rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1995. 
This table includes those rules adopted during the period 
July 1, 1995 through September 30, 1995 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1995, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Registers. 

To aid the user, the Accumulative .Table includes rulemaking 
actions of such entities as boards and commissions listed 
~arat~ under their app;_:;;p;:iate title ~umber.. These will 
illL. alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
Environmental Quality. 

ADMINISTRATION, Department of, Title 2 

I 
2.5.403 

and other rules - State Purchasing, p. 1371 
Application of Preferences to Contracts Involving 
Federal Funds in State Purchasing, p. 1466 

(Public Employees' Retirement Board) 
I-III Mailing Information on Behalf of Non-profit 

Organizations, p. 727, 1318 
2.43.418 Accrual of Membership Service - Service Credit for 

Elected Officials, p. 733, 1319 
2.43.432 Purchase of Additional Service in the Retirement 

Systems Administered by the Board, p. 516, 1033 
2.43.451 and other rule - Purchase of Service for Members who 

are Involuntarily Terminated after January 1, 1995 
but before July 1, 1997 - Limitations on Their Return 
to Employment within the Jurisdiction, p. 730, 1320 

2.43.606 Conversion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1289 

2.43.612 and other rules -Eligibility for and Calculation of 
Annual Benefit Adjustments for Montana Residents -
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(Teachers' 
2.44.301A 
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Annual Certification of Benefits Paid by Local 
Pension Plans, p. 150, 533 

Retirement Board) 
and other rules - Creditable Service for Members 
after July 1, 1989 - Calculation of Age - Installment 
Purchase - Value of Housing - Direct Transfer or 
Rollover - Reporting of Termination Pay - Payment for 
Service--Calculation of Retirement Benefits 
Definitions - Membership of Teacher's Aides and Part
time Instructors - Transfer of Service Credit from 
the Public Employees' Retirement System- Eligibility 
Under Mid-term Retirements - Computation of Average 
Final Compensation - Adjustment of Benefits - Limit 
on Earned Compensation - Adjustment of Disability 
Allowance for Outside Earnings - Membership of Part
time and Federally Paid Employees - Interest on Non
payment for Additional Credits - Purchase of Credit 
During Exempt Period - Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977 

(State 
I 

Compensation Insurance Fund) 

I 

2.55.404 

and other rule Policy Charge - Minimum Yearly 
Premium. p. 1067 
and other rule - Temporary - Policy Charge - Minimum 
Yearly Premium, p. 516. 922 
Scheduled Rating - High Loss Modifier, p. 1, 350 

AGRICULTURE, Department of, Title 4 

I and other rule - Incorporation by Reference of Model 
Feed and Pet Food Regulations, p. 243, 1321 

I-IV Importation of Mint Plants and Equipment into 
Montana, p. 422, 1323 

4.12.1221 and other rules Alfalfa Leaf-Cutting Bees 
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292 

STATE AUDITOR, Title 6 

I 

I-VIII 
I-XII 

6.6.3505 

6.6.5001 

6.6.5101 

16-8/24/95 

Supervision, Rehabilitation and Liquidation of State 
Regulated Employer Groups, p. 1470 
Standardized Health Claim Forms, p. 3060, 923 
Montana Life and Health Insurance Guaranty 
Association Act Notice Concerning Coverage 
Limitations and Exclusions, p. 152, 456 
and other rules Annual Audited Reports 
Establishing Accounting Practices and Procedures to 
be Used in Annual Statements in Order to Comply with 
Accreditation Requirements, p. 157, 455 
and other rules - Small Employer Health Benefit Plans 
and Reinsurance, p. 1472 
and other rules - Plan of Operation for the Small 
Employer Health Reinsurance Groups, p. 1468 
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(Classification and Rating Committee) 
6. 6. 8001 and other rules - Informal Advisory Hearing Procedure 

- Agency Organization - Adoption of Model Rules 
Definitions - Administrative Appeal of Classification 
Decision General Hearing Procedure Updating 
References to the NCCI Basic Manual for Workers' 
Compensation and Employers' Liability Insurance, 1980 
Edition, p. 985 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through July 1, 
1995, p. 245 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through August 
30, 1994, p. 2570, 351 

COMMERCE. Department of, Title 8 

(Board of 
8.4.505 

8.4.507 

Alternative Health Care) 
and other rule - High Risk Pregnancy - Conditions 
Which Require Physician Consultation, p. 1377 
and other rules - Required Reports - Vaginal Birth 
After Cesarean (VBAC) Deliveries Management of 
Infectious Waste, p. 2998, 459 

(Board of Architects) 
8. 6. 407 and other rules - Examination - Individual Seal 

Standards for Professional Conduct, p. 2771, 352 

(Board of Cosmetologists) 
8.14. 814 Fees Initial, Renewal, Penalty and Refund Fees, 

(Board of 
8.16.408 

p. 160, 461 

Dentistry) 
and other rules - Applications to Convert Inactive 
Status Licenses to Active Status Licenses - Dental 
Hygienists - Definitions - Use of Auxiliary Personnel 
and Dental Hygienists - Dental Auxiliaries, p. 1380 

(Board of Horse Racing) 
8.22.502 and other rule - Licenses for Parimutuel Wagering on 

Horse Racing Meetings - General Requirements, p. 426, 
843 

(Board of 
8.30.404 

Funeral Service) 
and other rules - Reciprocity - Fees - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Programs 
Hearings - Attendance Record Report - Disability or 
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Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845 

(Board of Nursing) 
8.32.1606 and other rules -Non-disciplinary Track - Admission 

Criteria - Educational Requirements, p. 3065, 847 

(Board of Optometry) 
8_36.406 General Practice Requirements, P- 329, 1415 

(Board of 
8.44.402 

Plumbers) 
and other rules Definitions Applications 
Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out
of-State Applicants, p. 3118, 466 

(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience - Fee 

Schedule, p. 3001, 354 

(Board of 
8.58.419 

Realty Regulation) 
and other rules - License Discipline - Application 
for Licensure - Discipline of Property Management 
Licensees, p. 5, 468 

(Milk Control Bureau) 
8.79.301 Assessments, p. 89, 469, 534 

(Board of 
8.86-502 

Milk Control) 
and other rules - Initial Determination of Quota -
Quota Adjustment Pooling Plan Definitions 
Computation of Quota and Excess Prices - Payments to 
Pool Dairymen, p. 162, 470 

(Local Government Assistance Division) 
I Incorporation by Reference of Rules for Administering 

the 1995 CDBG Program, P- 993 
8.97-1301 and other rules - Definitions - Forward Commitment 

Fees and Yield Requirements for all Loans 
Investment Policy, Criteria, and Preferences 
Interest Rate Reduction for Loans to For-profit 
Borrowers funded fro111 the Coal Tax Trust 
Infrastructure Loans, p. 1070 

8.97.1301 and other rules - Loan Programs Adlllinistered by the 
Board of Investments, p. 247, 621 

(Economic Develop111ent Division) 
I-XIII I111plementation of the Job Investment Act, p. 1075 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576, 356 
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(Board of Public Education) 
10.55.601 Accreditation Standards: Procedures, p. 331, 1037 
10.55.604 Accreditation Standards; Procedures Alternative 

10.55. 711 

10.55.907 
10.56.101 
10.57.101 

Standard, p. 3154, 623 
and other rules - Accreditation - General: Class 
Size and Teacher Load Class Size: Elementary, 
p. 3156, 625 
Distance Learning, p. 3152, 626 
Student Assessment, p. 3151, 627 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of Employment - Approved Programs 
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Class 5 Provisional 
Certificate Social Workers, Nurses and Speech and 
Hearing Therapists - Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing for Certificate Revocation Hearing in 
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal 
Hearing on Appeal - Extension of Certificates for 
Military Service - Conversion Program Secondary to 
Elementary- Class 6 Specialist Certificate, p. 3125, 
628 

10.57.218 Teacher Certification: 
p. 995 

Renewal Unit Verification, 

FAMILY SERVICES, Department of, Title 11 

I 

I 

11-5.1002 
ll.7.306 

ll.7.313 

11.7. 501 
ll.7.603 

11.12 .104 

11.13.101 

11.14. 226 

and other rules - Fair Hearings and Review of Records 
by the Department Director, p. 997, 1423 
and other rule Definitions Medical Necessity 
Requirements of Therapeutic Youth Group HODles, p. 95, 
471 
Day Care Rates for State Paid Day Care, p. 740, 1117 
Right to a Fair Hearing in Regard to Foster Care 
Support Services, p. 1002, 1424 
Model Rate Matrix Used to Determine Payment to Youth 
Care Facilities, p. 736, 1118 
Foster Care Review Committee, p. 10, 281 
Foster Care Support Services Diaper Allowance, 
p. 93, 930 
Minimum Requirements for Application for Youth Care 
Facility Licensure, p. 1000, 1425 
Model Rate Matrix to Basic Level Therapeutic Youth 
Group Homes, p. 738, 1119 
Caregivers in Day Care Centers for Children, p. 526, 
931 
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11.14.401 Family Day Care Home Provider Responsibilities and 
Qualifications, p. 91, 472 

11.14. 605 Sliding Fee Scale Chart Used to Determine Eligibility 
and Copayments for State Paid Day Care Under the 
Block Grant Program, p. 872, 1325 

FISH, WILDLIFE, AND PARKS, Department of, Title 12 

12.2.501 

12.6.701 

Crappies as Nongame Species in Need of Management, 
p. 429, 1571 
Wearable Personal Floatation Devices for Each Person 
Aboard Any Motorboat or Vessel Launched Upon the 
Wllterways of Montana, p. 1495 

(Fish, Wildlife and Parks Commission) 
12.6.801 Boating Closure on the Upper End of Hauser Reservoir 

from October 15 through December 15 Each Year, 
p. 1386 

12.6. 901 Restriction of Motor-propelled Water Craft on the 

12.6.901 

12.6.901 

12.6.904 

12.7.803 

Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557, 
1120 
No Wake Speed Zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600, 366 
Public Access Below Rainbow Dam and Madison Dam, 
p. 333, 932 
and other rules - Ev•luation •nd Recommendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004, 367 

GOVERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12, 
1039 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I Person•l Care F•cilities Application of Other 
Licensure Rules to Personal Care Facilities, p. 435, 
852 

I Adult Day Care Centers Application of Other 
Licensure Rules to Adult Day Care Centers, p. 433, 
853 

I-VII Aboveground Tanks -Minimum Standards for Aboveground 
Double-walled Petroleum Storage Tank Systems, p. 1087 

16.10. 504 Drinking Water - Licensing Standards for Drinking 
Water Manuf•cturers, p. 99, 368 

16.10.701 and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892, 634 

16.14.540 Solid Waste - Financial Assurance Requirements for 
Class II Landfills, p. 175, 665 

16.24.406 and other rules- Day Care Centers- Health Standards 
for Operating Day Care Centers, p. 3158, 473 
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16.24.414 

16.28.101 

16.29.103 

16.32.302 

16.32.375 

16.42.302 

16.42.402 

16.44.103 

16.45.402 

16.45.1101 

(Board of 
I-V 

16.8.401 

16.8.1404 

16.8.1907 

16.20.401 

16.20.603 

16.20.608 

16.20.612 

16.20.712 

-lb89 

Tuberculosis Testing of Employees in a Day Care 
Center, p. 564, 1041 
and other rules - CoiiWlunicable Diseases - Control 
Measures for Communicable Diseases, p. 751, 1127 
Dead Human Bodies - Transportation of Dead Human 
Bodies, p. 431, 850 
Health Care Facilities - Construction Standards for 
Health Care Facilities, p. 14, 283 
and other rules Health Care Facilities 
Construction Standards ·for Hospices and Specialty 
Mental Health Care Facilities. p. 437, 851 
and other rules - Evaluation of Asbestos Hazards and 
Conduct of Asbestos Abatement Requirementa for 
Accreditation and Permitting of, and Training Courses 
for, Persons Involved in Asbestos Abatement 
Requirements for Permits for Asbestos Abatement 
Projects, p. 874, 1578 
and other rule Asbestos Accreditation of 
Asbeatos-related Occupations Penalties for 
Violations of Asbestos Laws and Rulea, p. 1095, 1579 
and other rules Hazardous Waste Control of 
Hazardous Waste, p. 560, 1042 
and other rule - Underground Storage Tanka - Minimum 
Standards for Underground Piping, p. 1081 
and other rule - Underground Storage Tanks - Minimum 
Standards for Double-walled UST Systems, p. 1084 

Health and Environmental Sciences) 
Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398, 208, 282 
and other rulea - Air Quality - Emergency Procedures 

Ambient Air Monitoring Visibility Impact 
Assessment - Preconstruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Preconstruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas - Operating and Permit Application 
Fees Operating Permits Acid Rain Permits. 
p. 3070, 535, 848 
and other rules - Air Quality - Opacity Requirements 
at Kraft Pulp Mille, p. 254, 1572 
Air Quality Increasing Fees for the Smoke 
Management Program, p. 1004 
and other rule Water Quality Modifying and 
Updating Minimum Requirements for Public Sewage 
Systems, p. 168, 667 
and other rules Water Quality Surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098 
Water Quality Reclassifying Daisy and Fisher 
Creeks, p. 528 
water Quality - Water Use Classifications on Indian 
Reservations. p. 530 
Water Quality Criteria for Determining 
Nonaignificant Changes in Water Quality, p. 531, 1040 
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ENVIRONMENTAL QUALITY, Department of, Title 17 

16.44.102 and other rules Incorporations by Reference of 
Federal Regulations Definitions Regulatory 
Requirements Governing Hazardous Waste and Used Oil -
Prohibiting Used Oil as Dust Suppressant, p. 1402 

TRANSPORTATION, Department of, Title 18 

I 

18.7.201 

Registration of Interstate and Intrastate Motor 
carriers, p. 890, 1416 
and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 

(Transportation Commission) 
18.6. 211 Temporary - Application Fees for Outdoor Advertising, 

p. 1294 

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174, 284 

JUSTICE, Department of, Title 23 

I-VIII 

I-X 

Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificates of Public 
Advantage, p. 1006, 1296 
and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497 

LABOR AND INDUSTRY, Department of, Title 24 

I 

I 6< II 

I-III 

1-V 

I-XV 

I-XVIII 
24 .11. 606 

24.16.9007 

and other 
Employers' 
p. 1099 
and other 
1418 

rules Operation of the Uninsured 
Fund and the Underinsured Employers' Fund, 

rules - Apprenticeship Programs, p. 758, 

Operation of the Contractor Registration Program, 
p. 1548 
and other rule - Workers' Compensation Oata Base 
system - Attorney Fee Rule, p. 2487, 2893, 675, 856 
Operation of the Uninsured Employers' Fund and the 
Underinsured Employers' Fund, p. 101, 280, 444, 933 
Operation of Traction Engines, p. 336 
and other rules Unemployment Insurance Taxes, 
p. 1388 
Prevailing Wage Rates - Service Occupations, p. 442, 
1129 

24.29. 702A and other rules - Requirements for Employers that 
Self-insure for Workers' Compensation Purposes, 
p. 177, 669 
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24.29.704 and other rules - Workers' Compensation Matters -
State Compensation Insurance Fund, p. 1395 

24.29. 706 and other rules Exemption of Independent 
Contractors for Workers' Compensation, p. 1399 

24. 3 0. 102 and other rule Occupational Safety and Health 
Standards for Public Sector Employment, p. 184, 680 

24.30. 701 and other rules Boilers Responsibility for 
Operation of the Boiler Inspection Program is 
Transferred from the Department of Labor and Industry 
to the Department of Commerce, p. 1132 

24.30.1201 and other rules - Hoisting and Crane Operators 
Responsibility for Operation of the Hoisting and 
Crane Operator Licensing Program is Transferred from 
the Department of La~or and Industry to the 
Department of Commerce, p. 1133 

24.30.1701 and other rules Construction Blasters 
Responsibility for Operation of the Construction 
Blaster Licensing Program ia Transferred from the 
Department of Labor and Industry to the Department of 
Commerce, p. 1134 

24.30. 2542 and other rules Safety Culture Act Safety 
Committee, p. 1542 

(Board of Labor Appeals) 
24.7.306 Board of Labor Appeals - Procedure Before the Board 

of Labor Appeals, p. 440, 1045 

(Human Rights Commission) 
24.9.102 and other rules - Procedures Before the Human Rights 

Commission, p. 1525 

STATE LANPS, Department of, Title 26 

(Department State Lands and Board of Land Commissioners) 
26.3.137 and other rules - Changes in the Recreational Use 

License Fee- Rental Rates for State Lands, p. 3177, 
1047 

26.6.411 

(Board of 
26.4.161 

26.4.410 

Nonexpert Agreement for Timber Sales from State 
Lands, p. 1104 

Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use Cyanide, p. 1102 
and other rules - Renewal of Strip Mine Operating 
Permits - Regulation of Coal and Uranium Prospecting 
p. 1106 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I Procedures for Collecting Processing Fees for Late 
Claims, p. 764, 1326 

36.14.502 Interim Minimum Spillway Capacities on High-Hazard 
Oams, p. 16, 541 
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36.22. 604 and other rules·- Issuance, Expiration, Extension and 
Transfer of Permits - Horizontal Wells, p. 2792, 285 

(Board of Oil and Gas Conservation) 
36.22.1242 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

PUBLIC HEALTH AND HUMAN SERVICES. Department of, Title 37 

I - XI and other rules - Medicaid Coverage - Reimbursement 
of Therapeutic Family Care, p. 1302 

16.12.508 Medicaid Reimbursement for Outpatient Hospital 
Imaging and Other Diagnostic Services, p. 1560 

16.12.605 Medicaid Coverage and Reimbursement of Dental 
Services, p. 1553 

16.12.805 and other rule -Medicaid Coverage and Reimbursement 
of Durable Medical Equipment, p. 1563 

16.13.303 and other rules Low Income Energy Assistance 
Program, p. 1557 

16.24.104 Children's Special Health Services Eligibility 
Requirements for the Children's Special Health 
Services, p. 1413 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I Filing of Proof of Insurance by Commercial Tow Truck 
Firms, p. 892, 1422 

38.5.1301 and other rules - Telephone Extended Area Service, 
p. 1017 

REVENUE, Department of, Title 42 

42.21.159 Property Audits and Reviews, p. 203, 489 
42.22.1311 Industrial Machinery and Equipment Trend Factors, 

p. 857 

SECRETARY OF STATE, Title 44 

44.5.107 and other rules Fees for Limited Liability 
Companies and Limited Liability Partnerships, p. 1551 

(Commissioner of Political Practices) 
I - VI and other rule - Campaign Contribution Limitations -

surplus Campaign Funds, p. 1298 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I 

I-V 
I-IX 
I-XVI 

16-8/24/95 

and other rules - AFDC Child Care Services - At-risk 
Child Care Services, p. 831, 1153 
and other rules - Medicaid Personal Care Services, 
p. 814, 1191 
Medicaid Estate Recoveries and Liens, p. 1109 
Self-Sufficiency Trusts, p. 446, 935, 1135 
Health Maintenance Organizations, p. 895 
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I-XLIV 

46.6.405 

46.10.403 
46.12.204 
46.12.503 

46.12.520 

46.12.550 

46.12.590 

46.12.1001 

46.12.1222 

46.12.3803 

1693 

and other rules Developmental Disabilities 
Eligibility - Adult and Family Services Staffing, 
p. 568. 1136 
and other rules - Vocational Rehabilitation Financial 
Need Standards, p. 1024 
AFDC Assistance Standards, p. 801, 1150 
Medicaid Recipient Co-payments, p. 806, 1159 
and other rules - Medicaid Inpatient and Outpatient 
Hospital Services, p. 779, 1162 
and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913, 1580 
and other rules - Medicaid Home Health Services. 
p. 808, 1182 
and other rules 
Services, p. 768, 
and other rules -
p. 821, 1218 

Medicaid Residential Treatment 
1201 
Medic~id Transportation Services, 

and other rules - Medicaid Nursing Facility Services, 
p. 790, 1227 
Medically Needy Income Standards, p. 766, 1246 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in July 1995, appear. 
Vacancies scheduled to appear from September 1, 1995, through 
November 30, 1995, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and qualifications necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
August 2, 1995. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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