rwerve RESERVE
9035

1973 | - MU gy LIBRARY
.A245a AU 1§ g

MONTANA
ADMINISTRATIVE
REGISTER

1995 ISSUE NO. 15
AUGUST 10, 1995
PAGES 1466-1599



MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 15

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section containsa
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule gection
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’s opinions and state
declaratory rulinga. Special notices and tables are inserted at
the back of each register.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment. of Rule 2.5.403 ) ON THE AMENDMENT OF RULE
concerning the application of ) 2.5.403 CONCERNING STATE
preferences to contracts involving ) PURCHASING.

federal funds in state purchasing. )

TO: All Interested Persons:

1. On August 31, 1995 at 9:00 a.m. in Room 160, Mitchell
Building, Helena, Montana, a public hearing will be held to
address the amendment of Rule 2.5.403 concerning the application
of preferences to contracts involving federal funds in state
purchasing.

The Department of Administration will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you need to request an
accommodation, contact the department no later than 5:00 p.m.
August 25, 1995, to advise us of the nature of the accommodation
you need. Please contact the Procurement and Printing Division,
Attn: Bonny Paxson, PO Box 200135, Room 165 Mitchell Building,
59620-0135 phone 406-444-2575; fax 406-444-2529; TDD 406-444-
3314.

2. The rule proposed to be amended provides as followa:

.403 DDI PREFERENCES (1) Montana resident and
Montana-made preferences, as required in 18-1-102 and 18-1-112,
MCA, must be applied by a public agency when awarding contracts
for supplies except in the following instances:

(a)- (d) Remain the same.
(e) procurements involving funda obtained from the federal
government : 3

(2) - (3) Remain the same. (AUTH. Sec. 18-1-114 and 18-4-221
MCA; IMP 18-4-221 MCA.)

3. The rule is being amended because the department was
recently informed of a federal rule prohibiting the use of
"statutorily or administratively imposed in-state g¢r local
geographical preferences in the evaluation of bids or proposals,
except in those cases where applicable federal statutes
expressly mandate or encourage geographic preference." (Section
1354, Common Rule for Uniform Administrative Requirements for
Grants and Cooperdtive Agreements with State and Local
Governments; Federal Agency Implementation of Common Rule.
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Federal Register Vol %3, March 11, 1988.)

The department has been advised by the federal Director of the
Office of Common Rule, that the rule is meant to prohibit any
preferences from being applied where federal dollars are
involved, either when contractsg are funded solely with federal
funds or when federal funds are co-mingled with state funds.

The State of Montana haas three preferences which are impacted by
this federal rule; the Montana resident and Montana-made
preferences mandated in Section 18-1-102, MCA and the printing
preference found in Section 18-7-107, MCA. It is the intent of
thisg department to not apply these preferences in any situation
where federal funds are involved.

4. Sheryl. Motl, Procurement and Printing Division,
Department of Administration, Room 165, Mitchell Building,
Helena, Montana, 59620, has been designated to preaide over and
conduct the hearing.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendment to Marvin Eicholtez,
Administrator, Procurement and Printing Division, PO Box 200135,
Room 165, Mitchell Building, Helena, Montana, 59620-0135 no
later than ptember 8, 1995,

PN

Dal Smilie, Chief Legal Counsel Lois Men3>ies,~Director
Rule Reviewer Department of Administration

Certified to the Secretary of State on July 31, 1995.

15-8/10/95 MAR Notice No. 2-2-246
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

TO REINSURANCE RULES
ADOPTING THE PLAN OF
OPERATION BY REFERENCE

AND PROPOSED REPEAL OF
PRESENT RULES FOR THE PLAN

In the matter of the
proposed amendment of
rule 6.6.5101 and the
repeal of rules 6.6.5103
through 6.6.512%

TO: All Interested Persons

1. On September 7, 194%, at 9:00 a.m., in Fourth Floor
Conference Room of the Mitchell Building, 126 Sanders St.,
Helena, Montana, the State Auditor proposes to amend ARM
6.6.5101 to adopt the plan of operation for the small employer
health reinsurance program and to repeal ARM 6.6.5103 through
6.6.5125 which presently primarily comprise the plan of
operation,

2. The chanyges in the plan are being made to comply
with the amendments made to the small employer health
reinsurance act. The plan ot operation is being adopted by
reference because the format of the plan of operation is
awkward if adopted in its totality by rule., The rules that
are being repealed are presently the plan of operation and
which, in substantive part, are being included in the amended
plan of operation.

3. The rule as proposed to be amended provides as
follows:

6.6.5101 APPLICABILITY AND SCOPE (1) remains the

same .
(2) remains the same.
(3) The plan of operation with chanq§§ thg ugh July 31,
1995 is hereby adopte d inc
of the plan of operation is avallablg for pgblig ingpection at
and a copy may be obtained from the Qffice of the Commissioner
of Ingurance, Room 270, S W. Mitchell
Sanders, P.Q. Box 4009, Helena, Mt. 59620-4009.
AUTH: 33-1-313, MCA IMP: 33-22-1819, MCA
4. The rules to be repealed are found on pages 6-1171

through 6-1192 of the Administrative Rules of Montana and are
as follows:

6.6.5103 DEFINITIONS

6.6.5105 BOARD OF DIRECTORS OF PROGRAM

6.6.5107 _SUPPORT COMMITTEES

6.6.5109 SELECTION, POWERS, AND DUTIE F_ADMINISTERI
CARRIER

6.6.5111 REINSURANCE WITH THE PROGRAM

MAR Notice No. 6-57 15-8/10/95
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11 I0ONS
7 OF REI ED RI
11 FIN. ORD_KEEPING AND ADMINISTRATION
ROR. ADJUSTMENTS, PENALTIES, AND BMISSION
QF DISPUTES
.6.5123 PROP AMENDMENTS TO_ PLAN
6.6, TANDARD R, PR ER COMPENSATION LEVELS AND
FAI KETING OF PLAN.
AUTH : 1-3-204 and 33-22-1819, MCA
IMP: 33-22-1819, MCA
5. Interested persons may submit their data, views, or

argumente either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to:

Gary L. Spaeth, Hearing Officer
Montana State Auditor's Office
P.O. Box 4009

Helena, Montana 59604

Comments must be received no later than September 7, 1995.

5. Copies of the Plan of Operation are available for
public inspection at the Office of the State Insurance
Commissioner, Room 270, Sam W. Mitchell Building, 126 N.
Sanders, P.O. Box 4009, Helena, Montana 59604.

6. The State Auditor will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, please contact the State Auditor's Office no
later than September 1, 1995, and advise the office of the
nature of the accommodation needed. Please contact Jeannie
Davies, Montana State Auditor’s Office, Room 270, Sam W.
Mitchell Building, 126 N. Sanders, P.0O. Box 4009, Helena,
Montana 59604; telephone (406) 444-2040 or toll-free (800)
322-6148, fax (406) 444-3497.

7. Gary L. Spaeth has been designgfed to preside er
and conduct the hearing.
w{ -
BY: (fo ( ol
Insurange Commiss
BY: ,9‘4

Gary W
Rul Reviewer
Certified to the Secretary of State this 31st day of July,
1995.
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING ON PROPOSED
ADOPTION OF NEW RULE
RELATING TO SUPERVISION,
REHABILITATION AND
LIQUIDATION OF SELF-
FUNDED MULTIPLE

EMPLOYER WELFARE
ARRANGEMENTS

In the matter ot the
adoption ot a new rule
relating to supervision
rehabilitation and
liquidation of state
regulated employer groups

TO: All Interested Persons

1. Oon September 7, 1995, at 9:30 a.m., in the Fourth
Floor Conterence Room of the Mitchell Building, 126 N. Sanders
St., Helena, Montana, the State Auditor proposes to adopt a
new rule relating to supervision, rehabilitation and
ligquidation of self-funded multiple employer welfare
arrangemernts.

2. The proposed new rule provides as follows:

RULE I. SUPERVISION, REHABILITAT D LIQUIDA

(1) The commissioner has the authority to impose
sanctions on any self-funded multiple employer welfare
arrangement for failure to maintain sufficient reserves as
required by 33-35-209, MCA. The commissioner may impose and
take any action or sanction as is authorized pursuant to the
provisions of Title 33, chapter 2, part 13, MCA, which are
adopted herein by reference. A copy of the statutes is avail-
able for public inspection at and a copy may be obtained from
the Office of the Commissioner of Insurance, Room 270, Sam W.
Mitchell Building, 126 N. Sanders, P.O. Box 4009, Helena, MT
59620-4009.

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA

3. The proposed rule is being adopted to comply with
the requirements of SB376, chapter 420 of the session laws of
the 1995 legislature. In order to effectively regulate self-
funded Multiple Employer Welfare Arrangements, the
commissioner needs power to supervise, rehabilitate or
liquidate, and the best detail of such authority is presently
found in statute.
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4. Interested persons may submit their data, views, or
arguments either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to:

Gary I,. Spaeth, Hearing Officer
Montana State Auditor’'s Office
P.O. Box 4009

Helena, Montana 59604

Comments must be received no later than September 7, 1995.

S. The State Auditor will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, please contact the State Auditor’'s Office no
later than September 1, 1995, and advise the office of the
nature of the accommodation needed. Please contact Jeannie
Davies, Montana State Auditor’s Office, Sam W. Mitchell
Building, 126 N. Sanders, Room 270, P.0O. Box 4009, Helena,
Montana 59604; telephone (406) 444-2040 or toll-free (800)
322-6148, fax (406) 444-3497.

6. Gary L. Spaeth has been designa
and conduct the hearing.

R

d to preside over

BY:

Rules Reviewer

Certified to the Secretary of State this 31st day of July,
1995.

15-8/10/95 MAR Notice No. 6-58
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the general revision of ) NOTICE OF PUBLIC HEARING
rules (6.6.5001, 5004, 5008, 5020, 5024, ) ON PROPOSCD AMENDMENT
5028, 5032, 5036, 5044, 5050, 5058, 5060, ) TO THE SMALL EMPLOYER
6062, and 5066) regarding small employer ) HEALTH BENEFIT PLANS
health benefit plans and reinsurance and ) AND REPEAL OF 6.6.5012,

)

)

the repeal of existing rules 6.6.5012, 5016, 5040, 5094, AND

5016, 5040, 5094, and 5098 5098

10:  All Interested Persons,

1. On September 7, 1995, at 10:00 o’clock a.m., a public
hearing will be held in the Fourth Floor Conference Room of the
Mitchell Building, Helena, Montana. The hearing will be to

consider the general revision of rules regarding the Small
Employer Health Insurance Availability Act as it was amended
during the 1995 Session of the Montana Legislature,

2. ’I‘he rules pzoposed for repeal are as follows: 6. 6 5012 m

5y

CALCULATIONS RELATING TO FREMIUM RATE RESTRICTIONS, and 6.6,5098 ANNUAL
FILING OF ACTUARIAI, CERTIFICATION. Rule 6.6.5094 is found at page 6-1151
Administrative Rules of Montana; rule 6.6.5098 is found at page 6-1153
Administrative Rules of Montana. ARM 6.6.5094: AUTH: 1-3-204, 33-22-1819,
MCA  IMP: 33-22-1802, 33-22-1809, 33-22-1812, MCA. ARM 6.6.5098 AUTH:
1-3-204, 33-22-1819, MCA IMP: 33-22-1803, 33-22-1808, 33-22-1809, 33-22-
1912, MCA.

3. The rules proposed for amendment provide as follows:

6.6.5001 DEFINITIONS For the purposes of thia sub-

chapter, the following terms have the following definitiona:
(1) r_hrough (3) remain the same .

(54) "Coinsurance" means the percentage of eligible charges
which the insurer must pay, after the deductible is met.

(65) "Copayment" means a fixed dollar amount or percentage
of eligible charges which the insured must pay for each service
after a deductible, if any, is met.

(#6) "Deductible" means the dollar amount of eligible
charges which the insured must pay in an annual benefit period
before any benefits are payable by the insurer.

(87) "Eligible dependent" means any dependent defined in
33-22-1803 (12), MCA, including a common law spouse, or any
child who qualifies as a dependent under the Internal Revenue
Code.

ligible employee" wmean e i i .
22-1803 (1 MCA. All employees who 0
week or mo shall be congidere eligj
£ insu e contract has specifi
different hourly requirement of between 20 and 40 hourg a week

as contemplated in rule 6.6.5058 (3). BAn eligible employee doea
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who works on a part-tim t r
bati i -
W i ] a months a year
h and who meet e r workwe
included s eligible em h
-ti 1 m 8 anyone w works less tha

the hourly reguirement of an eligible employee,

(369) "Lifetime maximum benefit" means maximum total
benefits paid by the insurer throughout the life of the policy.
(130) "Maximum annual out-of-pocket" means the total

amount of eligible charges paid by the insured as copayments and
deductible in an annual benefit period.

(121) "New entrant" means an eligible employee, or the
dependent of an eligible employee, who becomes part of an
employer group after the initial period for enrollment in a
health benefit plan.

(132) "Risk characteristic" means the health status, claims
experience, duration of coverage, or any similar characteristic
related to the health status or experience of a small employer
group or of any member of a small employer group.

(143) "Risk load" means the percentage above the applicable
base premium rate that is charged by a small employer carrier to
a 8mall employer to reflect the risk characteristics of the
small employer group.

AUTH: 33-1-313 and IMP: 33-22-1802, 33-22-1803,
33-22-1822, MCA and 33-22-1813, MCA

4 APPLICABILITY, SCOPE, AND TRANSITIQN

(1) and (2) remain the same.

(3) A carrier that provides individual health insurance
policies to one or more of the employees of a small employer
must be considered a small employer carrier and must be subject
to the provisgsions of these rules with respect to such policies,
if the amall employer contributes direetly-or—indireetly to the
payment or reimbursement of premiums for the policies and the
carrier is aware or should have been aware of such contribution.
The carrjer is not considered a small employer carrier if
premiums_are paid entirely by contributions from employees. A
payroll.  deduction or list-billed premium _arrangement is

W nly i remjums are paid entirely by contributio

from, employees.
15-8/10/95 MAR Notice No. 6-59
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whichbenetitsthe-etptoyoo-monctari by —Forthe purpose-—of—this
roto—-payrold—deduct iong - ot —billed—premium—paymenteo—and
etiptoyoes ottt tbut-tons- fo-protiats paid thtoughecafeteriaplane-
ag—dedited—in-gect ton—thof - bhe—thte g d--Reverue -Coder—must-—be
tegdfded a—oipeyer--cofbr butdons-

Aty ottt —that - Hag—o—Hat-billed—premium—payment
dffﬂﬂg@meﬂtANTfh—d—ﬁﬁd%%—EMp&vnyAﬂftﬁf—%he—eééeeft¥&~dafe—ﬁf
thegetutes shatl—do—oteof the fotlowitgs

- eease—ugHiag a ot b HHng—te—bidt—individuates

He e few—eaveFad e — o

{ i —wr Ehdraw—{ rom -t e —masket—in—aceordance—with—the
precedures—ia—343—22—1-810 ,--MEA-

H——th—the—ease—ot—a— fdtttefA{hﬂf—1ﬂﬁ¥*de&*&ﬁﬂ*¥*éﬁ&}
kealth— ifguranee —poticies -bo—one o
employer—the— smabt—onp loyor —must-—be—considered-—to—be—an
etigible—amalt-employoer - ahd Hhesmatl—employer earrier—must—be

subjeet—to—33-2d—1811 - MEA —— ¥t ating—to—avaitabiliey-—of
eoverage;—iEs
4a—TPhe—pmal—omploverhas—from—i—te-25—employees—who-work
F—hourt—-or—mere —a—weeks

+b—FPhe-smat—enp ltoyet—contributes—dircet by-or—indireetly
to—thepremioms—charged by thoe—carries:—and

{ﬂ}—*?hﬁ—edftttt i uwd re—et—ahould have—beenaware—of -ghe

: the—employers

(54) These rules apply to all health benefit plans provided
to small employers or tu the employees of small employers,
without regard Lo whether the health benefit plans are offered
under, or provided through, a group policy or trust arrangement
of any size sponsored by an association or employer
contributions to premiums paid through cafeteria plana, as
defined in section 125 of the Internal Revenue Code, unless
excepted by 33-22-1803(25), MCA, or unless the plan constitutes
both a wmultiple employer welfare arrangement as defined by
section 29 USCS 1002 (40) (A) and an employee welfare benefit plan
under section 29 USCS 1002(1).

(65) An individual health insurance policy is not subject
to the provisions of these rules sclely because the policyholder
elects a deduction under section 162(1) of the Internal Revenue
Code, entitled “gpecial rules for health insurance costs of
self-employed individuals."

(6) A _group gualifies ag a small gmplgxg;_g;ggg_lﬁ_li

m th finjition in 33-22-1803 (2

but not more than 25 eligible employees rgga;ﬂlgﬁg of whether
he eligible employee intends t nroll i [

benefi lan, The mber of eligible e i

employee who meets the hourly requirement get by the employer as
defined ipn 33-22-1803(12) and 6.6.5001(8) .

(7) through (9) remain the same.

(10) If a small employer has employees in wmore than one
state, these rules must apply to any health benefit plans issued
to the small employer if:

(a) remains the same.

(b) remains the same.

MAR Notice No. 6-59 15-8/10/95
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(c) In determining whether the laws of this state or
another state apply to a health benefit plan issued to a small
employer described in (98}, the provisions of (88) apply as of
the date the health benefit plan was issued to the small
employer for the period that the health benefit plan remains in
effect .

(d) remains the same.

(11) remains the same.

AUTH: 33-1-313 and IMP: 33-22-1802, 33-22-1808,
33-22-1822, MCA; and 33-22-1812, MCA
0 ED_SERVICES OF POLICIES UNDER STAND. )5

(1) Policies of insurance offered under the standard

health benefit plan contemplated by 33—2238312, MCA+_NEW SECTION
6 of HB 466 must provide the—fellowing coverage for medically
necegsary major medical services, subject to the deductible,
coinsurance, copayment, maximum out-of-pocket, and lifetime
maximum benefit 1eve1s——an}eee—epee*£+ea4&y4exeﬂw*fmk+mﬁe*a+

15-8/10/95 MAR Notice No. 6-59



-1476-

A 3o eardiovageutar —d o aga -

bttt —

4wttt gustrotnbesting - divease—and—

e —cutingdisordera -

e -—Coverage for—hote houtbh voare—upder—a-plan-weitien by
at—Mb—Bo—or—other provider—it—withif--the-geope-of-praveiee—an
deternined—bythe-providertyticensing -boardahd—praceice-aety
when—thoere 8 o —eogt—gavi g compated to—alternat ive—serviees
a%m& by--uﬁ—de_ﬁ-t‘em—)b—be—tmﬁ fheﬂ«eterﬂﬂ-pfaeﬁ&eﬁeﬁ

Hhi—Coverage —for ‘.}.uupm‘_u Serviees—ROE ding—34
HeRE

4 ateoholiamr—and—

4iid—ehrug—abuse -

i -Bervieet—for-abeohol isw-and—draguabuse—will—be—eovered
if—theymeet—the ¢ritoria seb-ferth-in—the-AmerieanHSoeiety—of
Addietive Medioiner

Hep-Loverage—ot—on by -drugs —available by a preseriptions
whieh—inetudes—tormglatricsand-generie-brapd--preperipeion—drugsn
and—contraceptivespresur tbed—for the —ereatment—of—a—medieal

—Hot—gotety—for—eohtracepbEdve—purpescs

(2) Coverage for all wusual, customary, and reasonable
charges related to medically necessary services rendered, as
defined by the small employer carrier includes as follows:

(a) remains the same.

(b} remains the same.

(¢) Coverage for all statutory mandated benefits,
including, but not 1limited to those mandated by ;g__gz_;;_z

aph inations)}; 33-22-303
(well child care)}: .33-22-703 (mental 11155_54_@55;4115_@_1931
dependency) ; 33-22-114, MCA, (services of physician’s assistants
- certified); 33-22-125, MCA (independent chiropractic
examination and review); 33-22-130, MCA (treatment of adopted
children); 33-22-131, MCA (phenylketonuria treatment); 33-22-
301, 33-22-504, and 33-30-1001, MCA (newborns); 33-22-304, 33-
22-506, and 33-30-1004, MCA (continuation of coverage for the
handicapped); 33-22-305 through 311, MCA (the Individual Family

MAR Notice No. 6-59 15-8/10/95
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Disability Insurance Continuation of Coverage Act); 33-22-503,

MCA (regarding continuation of benefits to dependents); 33-22-
507, MCA (regarding continuing group coverage after reduction of
work schedule) ; 33-22-508, MCA (regarding conversion on
termination of eligibility); 33-22-509, MCA (regarding
imposition of pre-existing conditions to a converted policy
covered by a group contract); and 33-22-510, MCA (insured
family-conversion entitlement) .
ta lans mus omply with 49-2-309,
ndar alth benefit lans must ing a
v r vi discuss i
r . inim ogt sharin fit r standar la b
d i le 6.6.5020 and 6.6.5024. Smal mplo
arr 8 m a standard plan above the minimum ver
and benefit levels.
AUTH: 33-1-313 and IMP: 33-22-1802 and
33-22-1822, MCA 33-22-1812

Rules 6.6.5012 and 6.6.5016 are found on ARM pages 6-1109 and 6-1111 respec-
t).vely. For both rules. AU'I‘H 1-3-204, 33- 22 1819 M.‘.A IMP 33-22 1802 & 1812

15-8/10/95% MAR Notice No. 6-59



-1478-

+b+ —The-tollowitgproventive-cure-for-ehitdren—frombireh
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++~)——+—|—em 4 b ek brotgh - 2oyears o age—eoverage—for—well
ehitd—earc-should fol low the mandated-benetito ser—torth—in33—
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4 rEi—Coverage—tot——Httu H ok dons-—of—e g ible —dependents
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te—TFhe—tollowing—reproductive—health ecares
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+2——The—tottdsoioter— tay—authorire —any—ether—exelusion
which—he—decus—to b&aﬂﬂf+rﬂtvﬂtﬂw*bh—Ehe—*ﬁEﬁﬁt—eéneheAEEaﬂdefd
phat—provigtons conbaited -+ tthese tutes——

0.6.5020 DEDUCTIBLE  CHARGES, COTNSURANCE, MAXIMUM
ALLOWABLE OUT OF POCKET CHARGKHS, AND LIFETIME MAXIMUM BENEFIT
LEVEL _UNDER THE STANDARD _PLAN (1) Policies of insurance

offered under the standard health benefit plan contemplated by
3322303 2—MEANEW SECTION 6 of HB466 must provide an annual
deductible ot $250 @r less per person and $500 or less per
tamily. Such deductible must e applicable to all benefits,
except as specifically excopted by these rules or statute.

(2) Policies of insurance offered under the standard
health benefit plan contewmplated by 33—22—361+2—MSAGNEW SECTTION
6 of HB466 must have o colnsurance provision in which the
insurer must pay 867%% o1 _moure of eliyible expenses after the
deductible is met, oxoept as specifically exempted by these
rules Qr statute.

(3) Policies of insurance otfered under the standard
health benelil plan (un(emplmtgd by 33—22-1832-—MEA-NEW SECTION

$&*%592 000 or 1ebs pvx person  and SQ—&GG OOQ or less per
family. Such policies must also provide that, after the annual
out-of -pocket limit is met, the insurer will pay 100% of all
medically necessary charges up to the lifetime maximum benefit
level.

(4) Policies of insurance offered under the standard
health benefit plan contemplated by 33—22-3832,-MCA;-NEW SECTION
6 of HB466 must provide a lifetime maximum benefit of $1,000,000
or more.

AUTH: 33-1-313 and IME: 33-22-1802 and
33-22-1822, MCA 33-22-1812

6.6.5024 HMO COST SHARING SCHEDULE AND EXCEPTION TQ
P PROVISIONS (1) Standard plans offered by HMOs
must comply with ARM 6.6.50085
&~6-5020+. HMO plans may require that all services prov1ded in
ARM 6.6.5008 and—6—6-56+2 must be rendered or referred by a
primary care provider.
(2) Standard plans offered by HMOs mugt offer a comparable

level of benefits to a standard plan contemplated in ARM
6.6.5008 and 6.6.5020 as determined

V.
and benefit value. are—exempt—frem—the—deduetible—chargea,—and
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(3} The—healtl : . ) .

665012+t —donot-apply-to-HMO-plans—
AUTH: 33-1-313, 33-22-1822, MCA; IMP: 33-22-1802, 33-22-1812, MCA
6.6.5028 CONTRACT LANGUAGE (1) Development of contract
language for policies of insurance offered under the standard
health benefit plan contemplated by 33—3233833—MCANEW SECTION
6 of HB466 is the responsibility of the small employer carrier.
ARM 6.6.5008, 6:6+5032—66:5016+ 6.6.5020, and 6.6.5024 doems
not define actual policy of insurance contract language.

AUTH: 33-1-313 and IMP: 33-22-1802 and
33-22-1822, MCA 33-22-1812, MCA
6.6.,5032 CRITERIA QF POLICIES OFFERED UNDER BASTIC PLAN

(1) Any health benefit plan offered to a small employer
group that has a benefit value, as calculated in ARM 6.6.5036,
of less than the benefit value of the insurer’s standard plan
will qualify as a basic health benefit plan contemplated by
33—22 3832, —MCANEW SECTION 5 of HB466.

(2) Any HMO plan offered &eby a small employer carrier
that offers fewer benefits than the 4mesuwrercarrier’'s standard
HMO plan is subject to the commissioner’s final determination,
as contemplated by 33—28—38323—MCANEW SECTION 5 of HB 466.

(3) All basic health benefit plans and basic HMO plans
contemplated by 33—22 3812 MCANEW SECTION 5 OF HB 466, must
include, but are not limited to the following benefits: all

7 7 7

: \ £1 1 ri : ; :

statutes—
ve e for services and articles reguired by 33-22-
1521 (2
(b) gg erage for mental health and chemical dependency
required by Title 33, chapter 22, part 7, MCA;

coverage for conversion of benetits required by 33-22-
508 and 33-22-510 or by 33-30-1007;

4 All basic health benefit plans and basic HMO plans

contemplated by NEW SECTION 5 of HB 466 may exclude coverage for

vi tegory of licensed practitioners and an e
£ I vice otherwise required by law or rule, ex t
ifi in bove. Basic health benefit plans must
com, with 9-2-309, MCA.
AUTH: 33-1-313 and IMP: 33-22-1802 and
33-22-1822, MCA 33-22-1812

6.6.5036 CALCULATION OF BENEFIT VALUES
(1) For the purposes of determining whether a health
benefit plan is a basic health benefit plan under ARM 6.6.5032,
a benefit value method may be developed and used by the small
gnployer carrier as contemplated in 33-22-1803 (6) . €The
following computations to determine a bepefit value mustmay be
used, together with the values listed.
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(@)  TheAn optional formula tor calculating the benefit
value 1g as tollows:

BENEFIT VALUE - DEDUCTIBLE VALUE + COINSURANCE VALUE +
LIFETIME MAXIMUM VALUE

where

DEDUCTIBLE VALUE = DEDUCTIBLE CLAIMS COST x Y x
UITLIZATION(Y) / 0.8
aid

COINSURANCE VALUE - COINSURANCE-STOPLOSS-PEAS~ + DEDUCTIBLE
CLAIMS COST x {12 x UTILLZATION(Z)] -
[Y x UTILIZATION(Y) |} / 0.8.

(b) through (d) rewain the same.

(e) Calculations must be made for each health benefit plan
otfered by the carvier and compared to the benefit value of the
carrier’s standard health be neht plan.
bene-&—}—ﬁ.—#a—]r&erﬂiwh&ea £ ot

by—the—department—
iling of basic s for a v -1
ti ed in_6.6.5044 must inc d iption l
o ier’ enefit valu et ho f
fit s of the carrier’ n d i
AUTH : 33-1-313 and IMP: 33-22-1802, 33-22-1809,
33-22-1812, MCA and 33-22-1812, MCA

Rule 6 6 5040 is found on ARM page 6- 1114.
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AUTH : 33-1-313 and IMP: 33-22-1802 and
33-22-1822, MCA; 33-22-1812, MCA

£.6,5044 FILING AND APPROVAL OF BASIC AND STANDARD PLANS

(1) A}%Everz small employer carriers shallmust file with
the commigsioner for prior approval aiit-—ef-thea standard health
benefit plans that they carrier markets or intends to market in
this state which hawehas not been previously f11ed or aggroved
by with the commissioner-

comminoioner for—prior—approvalt as a standard health benefit
plan. EaehkhThisg filing shadllmust include a statement either that
the policy has not previously been filed ardor approved in this
state or that the policy has previously been filed or approved
in this state as either a basic plan _or as a plan which ig
neither sgtandard noy basic. The latter statement must include
the date of Lh QreVlous filing or approval. This filing must

inclu f, and the regult of, the benefit value

calgulation g; ;hat plan in compllance w1th ARM 6.6.5036.
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Bowbth—botet bt —pdutn-—the ot 9ot oner--ghad-d- —ﬁe&ft—y—i:he——ema—i—l-
+

e ——wt bt ity ob——the—reagons—for—the

{2) bve small eaployer carriers shadkrmust file
with the commissioner for prioy _approval atb—ef-theevery basic
health benetfit plang that theyit marketlys or intendg to market in
this state which hewehas not been previously filed with the
commissioners bach——guch—— plupr——ust——be—fited—with—the
com-goner—or—priotr—apptovat as g basic health benefic plan.
Each ti1ling shadinust holude o demonstration of, and the result
ot , the benefit value caleatation tor that plan in compliance
wlth ARM 6.6.%036. Bach tilioy shaddpust include a statement
either that the policy has not previously been tiled amdor
approved in this state op Uit he policy has previously been
ftiled oy approved in this stute as eilhey a standard plan or as
a plan which is neither standard nor basic. The latter statement
mugt ipcelude the dale of such filing o approval . Each filing
must_include a demonstiat ion of, and Lhe resylt of, the benefit
value calculation for that plan an compliance with ARM 6.6 .5036.

Aot employer—eartricers—whieh—already—market
Health—boenefie —plano—preoviounty - filed —with—the commissioner
whiteh—guatify as—baste—plans - oecording—to—ARM—6-6- 5033 shall
fite—eaeh-plan—with -the—commrggtoner—as—a—heatth—benefit—-plan
whiah—eebs—the—redquiremctio—ot—da—bagie—heatvh—benefie plan
gecording—eo—the —toest—it ARM—e— 63— —Rach—filing—shall
inelude-a—demonstration—ob—andthereosulte-of—the benefit—value
WWMW&W&WH%&RMM

whieh- qﬁ‘a‘l'i"["“" ——aS—paaie %ﬂ&_&eee}dﬁwhe— 3 tess ifn-—RRM
65036 il i | i - .

S 7 N N adiE . 1 . hall—lbe
. 3} } : 5]"H'I"ﬁﬂ‘é—;$'i[€5§EEHEEE]‘”E SEat -}
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+83—ntt(3) Every small employer carriers shaldmust refile
ommigsion rior approval all-ef-theevery health

beneflt plans that Eheylt markets or intendg to market in this
state whieh—have-been-previouslyfiled with-the-commiggioner—and
for which the benefit value exceedg the benefit value of the
standard plan according to the benefit wvalue calculation
contemplated by ARM 6.6.5036, and which meets one of the
griteria listed in_ (a}) and (b} below. Each filing shallmust
include a demonstration of, and the result of, the benefit value
calculation for that plan—fﬁﬁaww&&aﬁee—wi§h4¥u+{—6—59%6. Each
filing shallmust include a statement thatindicating whethgg or.
not the policy has been previously filed prx approved_in this
state and-shall-informthe-commicsioner—as—te—whether the-plan

ks .

grant—approval—to—the filing— O—daya—eofreeceipt—of—the
f£iting, the date of such filing or approval, and whether the
plan was originally filed as a standard plan, a basic plan, a
plan which is neither standard nor bagic, or_a plan which was

originally filgd or approved outside any of these definitions
before the griginal effective date of these rules. If the
benefit—value—ealeulation shewscomnissioner determines that the
plan is actually a standard or a basic plan, the commissioner
shall so notify the small employer carrier+ in writing. The
small employer carrier must &heneither refile the plan as a
gtandard or a basic health benefit plan, as elassifieddetermined
by the commissioner, or provide additional _documentation
supporting the small employer garrier’'s classification of the
plan as neither standard nor basgic, for the commissioner’s
review. This rule applies to any health benefit plan which:

(a) was previously filed or approved as either a standard
or i 1 but now ma ualify as a plan which ig neither
gtandard nor bagic because the carrier filed a new standard plan

wer benefit value in accordance with NEW SECTION 6 of
HB 466; or
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(b} wag not approved as o small group product pursuant

(93) No  small employer cdarrier  way market any healch
benefit plang to small employers in this state, unless and until
one of its basic health benetrit plans and one of its standard
health benefit plans have been approved by the commxbsloner

(385) AdiEvery swall employer carriex
mdfke&—~eﬂe*gﬁtAANGfe*HHHG pruns—ohakimust  file with the
compigssioner for prior approval abd-edé-eheeach HMO plane that
theyit intends to market to_gswall dJgroups in this state which
kawvehas not been previously ftiled with or approved by the
commissioner _as a small gruup product . Each such plan must be
tiled with the commissioner as cither a standard HMO plan, a
basic HMO plan, or an HMO plan that qualifies as neither a
standard nor a basic HMO plan, daccording to ARM 6.6 .5028. Each
filing shall include complete documentation including the
benefit value and benefit equivalency methods and calculations,
thatwhieh—justifies the small employer carrier’s classification
of the HMO plan as a standard HMO plan, a basic HMO plan, or
neither. Each filing shall include a statement that the policy
has not previously been filed and approved in this state.

(a) Previougly approved HMO plans must be refiled if the
small employer carrier intends to change the ug of t
as a standard HMO plan, basic HMO plan, or nejther standard nor
basic HMO plan.

- -
(336) If the commissioner’s determination as to whether an
HMO plan is standard, basic, or neither standard nor basic is
different from the small employer carrier’'s determination in
(305) —or—31), the commissioner shall notify the small employer
carrier, in writing, of the reasons for glvxng it a different
classification. The small employer carrier eha}}mugg_gi;hgg
: 3 3 : ¢ HME Fil
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plan as—elassified ggngig;ent with the determination by the

commissioner vi addltlonal do umentation supporting the
BING employe arrier's class pla 3
basic, or peither, for the commisgioner’s review.
AUTH: 33-1-313, 33-1-501 IMP: 33-22-1802, 33-22-1811,
and 33-22-1822, MCA and 33-22-1812, MCA
OF CARRIERS AS SMA O R
(1) WiEhiﬂ——39——dayﬂ——a£ber—4ﬂkr—e££eQEive—*kﬂa§—e£——Eheee
rules; eaeh Any carrier who intends to provideprovidimg health benefit
plans to small emplovers in this state shald must file a

statement with the commissioner by March 29, 1996 indicating
whether that the carrier intends to operate as a small employer
carrier in this state. (Carriers granted status_ag gmall group
i ri er 1, 1995 do not need to i
Status as a small employer carrier will be
granted by the commissioner when the carrier has both a standard
and a basic health beneflt plan approved by the commlssloner

n rovided n
tent to be 1l empl
2 1 hall be consider opting not to ra
loyer carrier and subject to the provisions of

{3), (4) and (S) of this rule.

(2) Each new carrier applying for a certificate of
authority to sell disability insurance in this state shall
include with its application a statement whether it intends to
operate as a small employer carrier in this state.

(3) Except as provided below in (4}, no carrier may offer
health benefit plans to small employers, or continue to provide
coverage under health benefit plans previously issued to small

employers in this state, unless the £iling pursuvanttethis rule

indieates—that—the—earrier—intends—to—operate —as—a—omall

empleoyer-earrier—inthis—etate carrier has approved status ag a
ier.

(4) If thefilingmade—pursuvant--to -thie rule--indicates
£hat a carrier deeagpts not 4atend to operate as a small
employer carrier in this state, the carrier may continue to
provide coverage under health benefit plans previously 1ssued to
small employers in this state

__until
Such continued small group p011c1es must

September 30, 2002.
comply with £heaetall other applicable QrOVlg;gns of the ggg

and these rules £ 33-22-1810, 33-2 813 nd subs
(2) throudgh (4) of this rule, Such continued small qroun
mended or benefits or coverage altered
ired do law.

(5) 1f a—filing-made—pursuant—to—thio-rule—indicaten—that
a carrier deesopts not 4nrterd to operate as a small employer
carrier in this state, the carrier shall be precluded from
operating as a small employer carrier in this state for a period

of 5 years from the date of thefilingnotice or March 29, 1996,
whichever is earlier

ier. Upon a written request from such a
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carrier, the commissioner way reduce the period provided for
herein, it the commissioner finds that permitting the carrier to
operate as a small employer carrier would be in the best

interests of the small employers in this state.
(a) remains the same.
AUTH : 33-1-313 and IMP: 33-22-1802, 33-22-1812,
33-22-1822, MCA and 33-22-1814, MCA

6.6.5058 REQUIREMENT TO INSURE ENTIRE GROUPS (1) and (2)
remain the same.

(3} Bxeept—uas—provided—in—{4)}—aSmall employer carriers
may not issue health benefit plans to small employers unless the
health benefit plans cover all eligible employees and all
eligible dependents as defined in 33-22-1803, MCA, and ARM
6.6.5001. The small ewployer hag the sole discretion to define
the hourly workweek eligibility criteria as a normal workweek
between 20 and 40 hours, so long as the criteria is applied
uniformly among all employees. [f the employer has chogen to
define the hourly eliqibility as other than 30 hours a week, the
employer must sign a_contract epndorsement stating the following:

(a) the specific hourly employee eligibility requirement
between 20 and 40 hours an averadge workweek;

(b) that all employees have been informed of the
eligibility reguirement;

(c) that the hourly eligibility requirement was not
established for the purposes of excluding an employee or
dependent of an_employee because of the individual's health

status, claims experience or risk characteristics;
(d) and that the eligibility requirement applies uniformly

amgng. all employees.

S riad i i At
mopth—watrting period—inpre \-—l\.l.up;,.ls cofidttieont—wou

W
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Empl hall Erad c cni . hei 1
deeinions—

(84) Small employer carriers shall require each small
employer that applies for coverage, as part of the application
process, to provide a complete list of eligible employees and
eligible dependents. The list must include a statement showing
how much the employer is contributing to each employee’s
premiums. : i

(65) Small employer carriers shall secure waivers with
respect to each eligible employee and each eligible dependent
who declines an offer of coverage under a health benefit plan
prov1ded to a small employer ferthe reasens given—in—t4). Such
waivers must be signed by the eligible employees on behalf of
such employee or the dependent of such employee and must certify
that the individual who declined coverage was informed of the
availability of coverage under the health benefit plan. The
waiver form must pot require that the reason for declining
coverage be stated on the form and must include a written
warning of the penalties imposed on late enrollees. Waivers
must be maintained by the small employer carrier for a period of
6 years.

. o
" (alr Sf?*ﬁ emrls)ei earrierg—ghall Sbia*" "fEh.EEBEEEE.EB

(#¢) Small employer carriers may not issue coverage to any
small employer if the carrier is unable to obtain the list
required under (&4), and the a waivers required under (&5) ex

(a) Small employer carriers may not offer coverage to any
small employer if the carrier, or a producer for such carrier,
has reason to believe that the small employer or producer has
induced or pressured an eligible employee, or dependent of an
eligible employee, to decline coverage due to the individual's

gglgn status, claims experience or risk characteristics. Small

employer garr;grs may not offer coverage to any small employer
i r a producer for such carrier, has reason to

v at the small employer has cho to define an eligibl
in s aw ag to specificall clude from cover
of _an__emplo because f the
ividual’ lth status claims experience or ri

ics.
(b} Prior to submitting an application for coverage with
the carrier on behalf of a amall employer, each involved
producer shall notify his or her small employer carrier of any
circumstances’ that would indicate that the small employer has
induced or pressured an eligible employee or eligible dependent,
to decline coverage due to the individual’s health status,

claimg ggpezlgngg QY _risk characteristics. Prior ittin
atiol overage with the carrier o alf of a

small employer, each involved producer shall notify hls or her
f any circumstances that woul icate
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that the small employer has detfined an eligible employee in such
a way as to specifically exclude from coverage an employee or a
dependent of an employee because of the individual’s health
status, claims experience or risk characteristic,

(87) New enctrantsg to a small employer group must be offered
an opportunity to enroll in the health benefit plan currently
held by such group by the end of sixtwelve months of employment.
Any new entrant that does not exercise the opportunity to enroll
in the health benefit plan within the period provided by the
small employer carrier may be treated as a late enrollee by the
carrier, provided that the time within which to enroll in the
health benefit plan extends at least 30 days after the date the
new entrant is notified of his or her opportunity to enroll. If
a small employer carrier has offered more than one health
benefit plan to a small employer group pursuant to (2), the new
entrant must be offered the same choice of health benefit plans
as the other members of the group.

{a) and (b) remain the same.

(98) In the case of an eligible employee, or eligible
dependent, who, prior to the effective date of 33-22-1811, MCA,
or the date a small qroup carvier receives approved status
pursuant to ARM 6.6.5050 and 6.6.5054, was excluded from
coverage or denied coverage by a small employer carrier in the
process of providing a health benefit plan to an eligible small
employer, the small employer carrier shall provide an
opportunity for the eligible employee or eligible dependent, to
enroll in the health benefit plan currently held by the small

employer .

(a) remains the same.

(b) The opportunity to enroll must meet the following
requirements:

(i) The opportunity to enrcll must begin on the effective
date of 33-22-1811, MCA, or the date a gmall group carrier
receives oved statu urswant to
and continue for a pericd of at least 6 months.

(ii) remains the same.

(iii) The terms of coverage offered to an individual
described in (98) may exclude coverage for pre-existing medical
conditions for a peried not to exceed 12 months, if the health
benefit plan currently held by the small employer contains such
an exclusion, provided that the exclusion period must be reduced
by the number of days between the date the individual was
excluded or denied coverage and tLhe date coverage is provided to
the individual pursuant to this provision. Exclusion of
coverage for a pre-existing medical condition must be waived for
the time period that the new enrollee ha revi ifvi
co .
{iv) Small employer carriers shall provide written notice

prior to the opportunity to enroll provided in
(98) to each small employex insured under a health benefit plan
offered by such carrier. The notice must clearly describe the
rights granted under this subsection to employees and dependents
who were previously excluded from or denied coverage and the
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process for enrollment of such individuals in the employer’'s
health benefit plan.

AUTH: 33-1-313 and IMP: 33-22-1802, 33-22-1811,
33-22-1822, MCA and 33-22-1812, MCA
6€.6.5060 COVERAGE THROUGH ASSOCIATIONS (1) Associations

providing health insurance to small groups must comply with this
act and its regulations. Associations are exempt from this act
only if they do not deny coverage to any gsmall employer member
of the association or any employee of its small employer members
who apply for coverage as part of a group.

(2) remains the same.

(3) Associations that have received exemption must provide
guaranteed issue policies byafter January 1, 1995,

(4) remains the same.

AUTH: 33-1-313, 33-1-501, IMP: 33-22-1802 and
and 33-22-1822, MCA 33-22-1803

62 RESTORATION OF COVERAGE (1) through (3) remain

AUTH: 33-1-313 and IMP: 33-22-1802, 33-22-1809,
33-22-1822, MCA 33-22-1812, and 33-22-1814,
MCA

6.6.5066 QUALIFYING PREVIOUS AND UALIFYING EXISTING
Cov ES (1) For the purposes of 33-22-1811(3) (b), MCA, an
individual wmust be considered to have qualifying previous
coverage with respect to a particular service if the previous
policy, certificate, or other benefit arrangement covering such
individual wetmeets the definition of qualifying previous
coverage contained in 33-22-1803(21), MCA—if sueh previeous

serviee.

(2) If a waiting period for pre-existing conditions is to
be applied, the amall employer carrier shall ascertain the
source of previous or existing coverage of each eligible
employee and each dependent of an eligible employee at the time
such employee or dependent initially enrolls in the health
benefit plan provided by the small employer carrier. The small
employer carrier may contact the source of previous or existing
coverage to resolve any questions about the benefits or
limitations related to such previous or existing coverage.

(3) In cases referred to in 33-22-1810(2), MCA, the
replacement coverage for small employers must not have pre-
existing conditione exclusions applied to benefits comparable to
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those in the employer’s previous coverage. The previous
coverage in such cases must be considered qualifying previous
coverage Lo the level of benefits comparable to the employer’s
previous coverage.

AUTH : 33-1 313 and IMP: 43-22-1802, 33-22-1810,
33-22 1822, MCA 33-22-1811, and
33-22-1812, MCA

3. The rules are necessary to comply with the changes made
to the Montana Small Employer Health Insurance Availability Act
as amended in HB 466 and found at Chapter 377 of the Session
Laws of the 1995 Legislative session.

4. Interested persons may submit their data, views, or
arguments either orally or in writing, at the hearing. Written
data, views, or arguments may also be submitted to:

Gary L. Spaeth, Hearing Officer

Montana State Auditors Office

Room 270, Sam W. Mitchell Building, 126 North
Sanders, P.0O. Box 4009, Helena, Montana 59604.

Comments must be received no later than September 7, 1995,
5. The State Auditor will make reasonable accommodations

for persons with disabilities who wish to participate in this
public hearing. If you request an accommodation, please contact

the State  Auditor's Office no later than September
1, 1995, and advise the office of the nature of the
ie Davies, Montana

accommodation needed. Please contact Jea
State Auditors Office, Room 270, Sam W. }h
North Sanders, P.O. Box 4009, Helena, Moj

chell Building, 126
Telephone

(406) -444-2040 or toll free (800)-322.4 444-3497
6. Gary L. Spaeth has been dep de over and
conduct the hearing. *,

i
eefe, State
Commissioner

BY:
Rules Re¥iewer

Certified to the Secretary of State this 31st day of July, 1995.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF ARM
12.6.701

In the matter of the propoaed
amendment of ARM 12.6.701
requiring wearable personal
flotation devicesa for each

person aboard any motorboat or No Public Hearing

— Nt S S S et et

vessel launched upen the Contemplated
waterways of Montana.
TO: All interested persons
1. On October 15, 1995, the Montana Department of Fish,

Wildlife & Parks proposes to amend ARM 12.6.701 to read as
follows with a delayed effective date of May 1, 13996:

12.6.701 PERSONAL FLOTATION DEVICES AND LIFE PRESERVERS

(1) The following are requirements for personal flotation
devices and life preservers upon motorboats and vessals launched
upon the waters of this state:

(a) all recreational boats B
and &il canoces and kayaks of any length must have one type I,
II, or IXII device (of a suitable size) er—type—3¥ aboard for
each person;

(b) a type V device may be substituted for types I, II,
ITI when properly worn on the person at all times while the
vassel is in operation;

(c) all recreational boats 16 feet in length and over, in
addition to the above, must have one throwable type IV device
(seat cushion with handles or ring buoy);

{(d) type I, II, and III devices shall be readily
accegsible to all pergons on board; the type IV device shall be
immediately available for use.

(2) The following are requirements for sailboards used on
waters of this state:

(a) if two or more persons are occupying a sailboard, each
occupant must have a coast guard approved life preserver
sacurely fastenad to his person;

(b) A person operating a sailboard (windeurfer), who has
not reached his 15th birthday, must have a coast guard approved
life preserver securely fastened to his person.

(3) The amendment to subsection (1) (a) of this rule,

regquiring all boats to carry personal flotation devices, is
effective May 1, 1996.

AUTH: 87-5-105, MCA IMP: 87-5-105, MCA

2. Rationale for proposed amendment: The amendment if
adopted will require that all recreational boats in the state of
Montana must carry a wearable personal flotation device for each
person aboard a vessel. The rule does not require the devices
to be worn. This amendment is needed to bring the rule in
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compliance with coast guard requirements, adopted on August 4,
1993. See 58 Fed. Reg. 41602, Since a portion of the coast
guard requirements are not effective until May 1, 1996, and the
department feels it is prudent to provide time for the public to
become aware of the new requirements, the dapartment is
proposing to delay the effective date of the proposed amendment
to May 1, 1996.

3. Interested parties may submit their data, views or
arguments, either orally or in writing, to Elizabeth Lodman,
Department of Fish, Wildlife & Parks, P.0. Box 200701, Helena,
Montana 59620-0701, no later than September 30, 1995,

4, If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written reqguest
for a hearing and submit this request along with any written
comments to Elizabeth Lodman, Department of Fish, Wildlife &
Parks, P.O. Box 200701, Helena, Montana 59620-0701, no later
than September 30, 1995,

5. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the administrative code committee of the
legislature; from a governmental agency or subdivision or from
any association having no less than 25 membera who will be
directly affected, a hearing will be held at a later data.
Notice of the hearing will be published in the Montana
Administrative Register and mailed to all interested persons.
The department has determined that 10% of the number of persons
affected is greater than 25 based on the number of potential
boaters in Montana.

MONTANA DEPARTMENT OF FISH,
WILDLIFE & PARKS

IS Bomt Al )Gl

Robert N. Lane Patrick J.(?rnhlm, Director
Rule Reviewer

Certified to the Secretary of State on July 31, 1995.
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BEFORE THE FIRE PREVENTION AND INVESTIGATION BUREAU
OF THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the
adoption, repeal and
amendment of rules
pertaining to the adoption

) NOTICE OF PUBLIC HEARING
)
)
)
of the 1994 Uniform Fire )
)
)
)

ON PROPOSED ADOPTION,
AMENDMENT AND REPEAL

Code and the 1994 edition of
the Uniform Fire Code
Standards

TO: All Interested Persons

1. On September 14, 1995, at 10:00 a.m., the Fire
Prevention and Investigation Bureau of the Montana Department of
Justice will hold a public hearing in the auditorium of the
Scott Hart Building, 303 North Roberts, Helena, Montana, to
consider: (1) the proposed adoption of new rules I through X,
{2) the repeal of ARM 23.7.105; and (3) the amendment of ARM
23.7.108, 23.7.109, 23.7.113, and 23.7.201.

2. The Fire Prevention and Investigation Bureau proposes
to adopt by reference and significantly amend the 1994 edition of the
Uniform Fire Code (UFC) and Uniform Fire Code Standards (UFC Standards) .
The additions to the UFC which the bureau proposes will be
identified so as to fit consistently with the topical numbering
syatem used in the UFC. The bureau also proposes to amend three
other rules to conform to the new edition of the UFC and to
amend one rule dealing with fireworks.

3. Because the bureau is amending a document which it is
adopting by reference, several things should be explained. ARM
23.7.105, which currently adopts the UFC and UFC Standards, is
proposed to be repealed, and in its place new rules
will be adopted, which will adopt the UFC and elaborate the
changes which the bureau proposes to make. This is necessary
because the 1994 edition of the UFC will be modified so
extensgively. To avoid redundancy, only section and subsection
numberg, not article numbers, of the UFC will be used. (Section
numbers are four-digit numbers; subsection numbers contain the
gsame four numbers, but have additional numbers and decimal
points.) The rules which the bureau proposes to amend will read
ag follows (new material is underlined; material to be deleted
is interlined):

DE TS (1) and (2)
remain the same.
(3) Appendix I-A+46}_SECTION 6 - SMOKE DETECTQRS of the
Uniform Fire Code aghall govern the installation of smoke
detectors in all dwelling units subject to this rule,
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AUTH: 50-3-102 MCA
IMP: 50-3-102 MCA

23.7.109 CERTIFICATE OF APPROVAL FOR DAY CARE CENTERS FOR
THI R MORE CHILDREN (1) and (2) remain the same.

(3) (a) through (k) remain the same,

(1) Space under stairwells shall not be used for storage
of any kind except as permitted by UFC Sec. 2-306te} 1210,3

(4) through (6} remain the same.

AUTH: Sec. 50-3-102 MCA
IMP: Sec, 50-3-102 MCA

.7.113 DEFINITION (1) remains the same.

(2) "Building code" means the latest edition of the
Uniform Building Code adopted by the department of commerce.
Whenever a provision of the Building Code is incorporated within
the Uniform Fire Code by reference, such provision is hereby
adopted for application to all buildings within the jurisdiction
of the state fire prevention and investigation bureau, unless
the bureau chief determines otherwise in accordance with UFC
Section 238+ 103.1.2. Copies of the Uniform Building Code may
be obtained from the Building Codes Bureau of the Department of
Commerce, 1218 East Sixth Avenue, Helena, Montana 59620.

(3) through (15) remain the same.

ir rvic " '
bli a i 7

(lé) through (27) remain the same, but are renumbered (17)
through (28).

AUTH: Sec. 50-3-102 MCA
IMP: Sec. 50-3-102 MCA

23.7.201 RETAIL FIREWORKS SALE (1) through (4) remain the
same .

(5) Except as provided in subsection (12) of this rule,
retail sale of fireworks shall be conducted from stands located
at least 300 feet from a church or hospital, 50 feet from any
flammable liquid dispensing device or installation, 50 feet from
other inhabited buildings areag, and 30 feet from any public
roadway .

(6) remains the same.

(7) Stands shall be equipped inside with at least one
pressurized water extinguisher wlth a minimum rating of 2A or
one garden hose v .

(8) through (11) remain the same.

(12) Retail sale of fireworkse from occupancies other than
those authorized by this rule is prohibited, except that
fireworks may be sold out of an existing retail business
establishment under the following conditionsa:
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{a) The amount of fireworks on display in the customer
service area contains an aggregate of no more than one pound of
i ition; and

(b) remains the same.

(i) It is constructed of material sufficient to achieve
a one-hour fire resistant-rated barrier between the storage area
and the customer service area. The fireworks must be stored in
cabinets made of wood or equivalent material that is at least
one inch thick, and each cabinet must contain no more than an
aggregate of 5 pounds of blaek—-pewdex pyrotechnic compogition;

(ii) and (iii) remain the same.

(13) remains the same.

AUTH: Sec. 50-3-102(3) MCA
IMP: Sec. 50-3-102(3) MCA.

4. The proposed new rules will read as follows:
[Additions to the Uniform Fire Code are underlined, deletions
are interlined, and all material not mentioned is adopted
unchanged; bracketed [] material is explanatory and will not
appear in the final rule, Whole sections and articles have been
added to the Uniform Fire Code, and illustrative numbering that
is consistent with that of the code will be used. Some
references to sectione or subsections of the UFC will state that
further gubsections are included, these gubsections will have at
least numbers identical to those of the section being referred
to, e.g., Section 5202.12.2.1 is a subsection of Section
5202.12; Sections 4601 through 4607 are all subsections of
Article 46; Section 1105 is not a subsection of Section 1104.]

UNI FIR {1) The fire
prevention and invegtigation bureau hereby adopts and
incorporates by reference the Uniform Fire Code and appendices,
1994 edition (UFC), and the Uniform Fire Code Standards, 1994
edition (UFC Standards), with the additions, amendments, and
deletions enumerated in this sub-chapter. Copies of the Uniform
Fire Code and related materials may be obtained from the
International Conference of Building Officials, 5360 South
Workman Mill Road, Whittier, CA 90601-2298, (310) 692-4226 or
from the MSU Fire Training School, 2100 16th Avenue South, Great
Falls, MT 59405-4997, (406) 761-7885.

(2) If there is any conflict between the Uniform Fire
Code and the Montana Code Annotated, the provisions of the
Montana Code Annotated control.

(3) This rule establishes a minimum fire protection cede
to be used in conjunction with the Uniform Building Code, ARM
80.70.101, et seq. Nothing in this rule prohibits any local
government unit from adopting those chapters of the Uniform Fire
Code that are not adopted by the fire prevention and
investigation bureau.

AUTH: BSec. 50-3-102 MCA
IMP: Sec. 50-3-103 MCA
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NEW RULE II ADMINISTRATION (1) Article 1 of the
UFC is adopted with the following deletions:

(a) Subsection 103.1.4 Appeals is not adopted; and

(b) Subsection 105.8 Permit Required, subsections
through a.5, b.1, c.1, c¢.3 through ¢.8, 4.1, d.2, e.1l,
through £.5, h.2, h.3, 1.1 through 1.3, m.1 through m.3,
through 0.3, p.1, p.2, r.1 through r.3, s.1, t.1, t.2, and
only, are not adopted.

(2) Pursuant to Subsection 101.8, all appendices of the
UFC are adopted, with the following deletions:

(a} APPENDIX II-C MARINAS, Section 3 Permits is not
adopted;

(b) APPENDIX II-D RIFLE RANGES (including all sections) is
not adopted;

(c} APPENDIX II-G SECONDARY CONTAINMENT FOR UNDERGROUND
TANK SYSTEMS CONTAINING FLAMMABLE OR COMBUSTIBLE LIQUIDS
(including all sections) is not adopted;

(d) APPENDIX II-H SITE ASSESSMENTS FOR DETERMINING
POTENTIAL FIRE AND EXPLOSION RISKS FROM UNDERGROUND FLAMMABLE OR
COMBUSTIBLE LIQUID TANK LEAKS (including all sections) is not
adopted;

{e) APPENDIX I-A, Subsection 1.2 Effective Date. is amended
as follows:

1.2 Effective Date. Within-18-montho—after—the-effectivedate

e . d 7

EO MW
o

AUTH: Sec, 50-3-102 MCA
IMP: Sec. 50-3-103 MCA

NEW RULE IIT ADDITIONAL DEFINITIOQNS ARTICLE 2-
DEFINITIONS AND ABBREVIATIONS is adopted with the following
additions:

(1) "Farm" means a tract of land devoted to agricultural
purposes;
(2) "Ranch" means a tract of land devoted to the raising

of livestock; and

(3) *"Rural" means any area outgide a three-mile radius of
a Clags 1 or a Class 2 city’s boundariesa, ap defined in 7-1-
4104, MCA and outside a one and one-half mile radius of a Class
3 city’s boundaries.
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AUTH: 50-3-102 MCA, 50-61-102 MCA
IMP: 50-3-102, 50-61-102 MCA

\'4 A Articles 9
through 13 of the UFC are adopted with the following deletions:
(1) Section 1104 Parade Floats {including all

subgections) is not adopted; and
(2) Subsection 1302.3 False Alarms is not adopted.

AUTH: Sec. 50-3-102 MCA
IMP: Sec, 50-3-103 MCA

NEW RULE V. SPECIAL OCCUPANCY USES Articles 24 through
36 of the UFC are adopted without change.

AUTH: Sec. 50-3-102 MCA
IMP: Sec. 50-3-103 MCA

NEW RULE VI SPECIAL PROCESSES Articles 45 through
52 of the UFC are adopted with the following deletions,
amendments, and additions:

(1) Subsection 5202.12 Vapor Recovery. (including all
subsiections) is not adopted;

(2} Subsection 5202.3.4 Fuel tanks at bulk plants. is
amended by adding the following exception to the existing

subsection (which is unchanged): EXCEPTION: Tankg lgcatgd _at
i ag as mi ural au jv
-di i io in 3

(3) Subsection 5202.3.9 Inventory control. is amended by
addlng the following exceptlon to the existing subsection (which
is unchanged) : m v

vi it ram

(4) Subsection 5202.4.1 Aboveground tanks. is amended by
adding the following exception to the existing sub-section
(which is unchanged): EXCEPTION: As permitted at rural areas in
aggordance with Sectjon 5300.;

(5) Subsection 5202.5.3.3 Leak detection. is amended by
adding the following exceptlon to the existing subsect1on (which
is unchanged) :

ment i m UST
; and
(6) The following entire Article (53) is added to the UFC:

- Vehi -Di i ion
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5301.2 Definitions. For definitjions of CNG, COMBUSTIBLE LIQUID,

FLAMMABLE LIQUID and MOTOR VEHICLE FUEL-DISPENSING STATION, see
Article 2.

5301.3 Plang.

5301.3.1 Plans Submittal. Plans submittal is required for rural
motor vehicle fuel-dispensing stations.
5301.3.2 Plans and specifications. Plang and specifications
shall be submitted for review and approval prior to the
installation or construction of a rural motor vehicle fuel-
dispensi ation utilizin or _col ib iqui
Both aboveground and underground storage veggsels ghall be ghown
0, a r _eac tatio ifi j
inclu but not be limited to, the followi

1 Plan 1 ints or drawij or t vati
construction of a rural motor vehicle fuel-digpensing station
that utilizes aboveqround storage of flammable or gombustible
liqui or both t. be submit t Fi venti
Invegtigation Bureau by registered receipt mail for approval

e begipnin const ion. i A4 i
investigati bureau r
cale or re a i 1
Th must mp 1 i i
7802.1.8.2.1 7902.1.10 7 .1 7

jcle Unij m Fi i

Code and contain the following information:

FEPr FPPPPPR PP

Ventingi
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iigpensi ammable a atible uids inside bujildin
in accordance with Section $302. See Sections 5302, 5203 and 5204
for additional requirements,

5301.4.1.2 Dispensing devices. Digpepsing devices shall be
located as followsg:

£ 0 mm r line

m_buildi vi
W r buildi havi
I W r f one-

ongt t in with the

vehicl i will
mi vehicle fue i i io

zzl when i ul e
mm f buildj enin

96 mm r more from fixe ource £

f e
5301.4.1.3 Bulk plants. Motor vehicle fuel digpensing stationsg

ated at bu plante ghall be geparated b Qr.8im
barrier from the area in which bulk operations are conducted,
See algo Sectijon .5302.3.4.
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5301.4.2 Storage veggsels, Storage v 1s f LP-
(4] et (609 m) or mor

ini m i i
5301.5.1 Protection of dispensers. Di in vi
protected against physical damage from vehicleg by mounting. on
a concrete island 6 inches (152.4 mm) or more ip height or by
other approved methods.
5301.5.2 Dispenser installation. i i Vi

secured in an approved manner. Dispenserg shall not be gecured

01.5.3 Em enc utdown devices. Em t
1 ovided for all fuel dispensersg i i Vi
the chief. Emergenc hutdown devi j
dispensers, at unattended facilitj within 7
fee 22860 mm 7
i i ior uel i i o
W, vice 1 b
locations,. Activation of the emergency shutdown devices shall
stop the transfer of fyel to the dispensers and close all valveg

which supply fuel to dispensers. Such devices sghall be
distinctly labeled EMERGENCY FUEL SHUTDOWN DEVICE. Sians shall
be provided in approved locationg.

£301.5.4  Dispenser electrijcal disconnects. An electrical
disconnect switch shall be provided for all digpensers in
1 =y ; he a1 Ll ]

wi h
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i drainage i control
rovided h in i

1 wi oV
] it} . - o ] = ired i
; he 1 1 fi fficial

_- D LI TOR

VEHICLE FUEL-DISPENSING STATIONS
r iv or vehicle fuel-dj in
mm: or co ible ljiqui hall i

jon 5302. See al ticle 7

15-8/10/95 MAR Notice No. 23-5-43



-1506~

5302.2.1 Geperal. Equipment an lianc u f
torage or dispensing of flammable and combugtibl igui
1 be approved or listed in nce wi i
5 .2.2 Approved equipment. Pj ipi u
le ombustible liguid a v
302.2.3 Li ujipment . Tanks le ical
i 8, h Q d submersible ce
used for the storadge or di i and
combustible ligquids shall be listed.
530 r fe) uel .

5302.3.1 General.

1. Clags 1, 11 and TII-A ligquids may be gstored in

OV Q e tank £t automotive moto ehi -
i naing stations located in "rural areas" as defi
LLional iefiritions. Prine - f or
design but shall not exceed 12,000 indivi

or 48,000 gallons aggregate capacity.

. Stora r t the opti of e m 1
ingtalled i [ole3 ngce with th ui i
5202.3.1 or Appendix IT-F of the 1994 Edition, Uniforwm Fire Code
as adopted.

5302.3.2 Interconnection of abeveground tapks and undergaround
tankg. A conpec¢tion shall not be wade between an aboveground

d an u d tank.

02.3.3 i rom portabl

r 1 tempora

dispensing of Clasg J, 11 or III-A liquide into the fuel tanke

MAR Notice No. 23-5-43 15-8/10/95



-1507~-

buildings shall be in approved containers and in agcordance with
Section 7902.5.
7 j £ k-detection vices. Leak- ctin
vi 1 b wner or occ he
property on which they are located. Test results shall be
i i vajlabl hief o uest .

5302.4.1 Aboveground tanks. Class I and Clasg II liquids may be
dispenged. into the fuel tank of a motor vehicle from aboveground
h V. nks are lo i " al areas"

ank i alled i ce with these rul

of ingtallatjon, Existing installations shall provide the
following within 36 mopnths of the adoption of this rule.

1. Valves,

B. Breakaway valves. Product delivery hoses are equipped
isted em reakawa vice design to retain

i b kawa int. Such devices shall

intai jin accorda ith wmanuf ‘g

-fi vice. Horizon ank ha e ovid
with either ap automatic shut-off device capable of stopping the
i w i ch cent
of tank capacity ox an audible alarm that sounds when reaching
a 90 percent capacity. Bottom fill vertical tanks sghall be
provided with a tank level gauge marked at 85 per cent of tank
capacity, or other approved means.

2. Guard postg, Guard posts oy other means shall be

vi i jke t rotect th rea wh nks ar
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installed. The desgign ghall be in agcordance with Section
8001.9.3.

3. Fencing. Tanks shall be surrounded fence 1
than 5 feet in height, constructed of wire mesh, solid metal

sheathing or masonry.

5302.4.2 Filling of portable contaipe and cargo_tank
nd III-A liquids shall not be dispensed into rtabl

containers unless such container is of approve terial
construction, and having a tight closure with g¢yewed or spring
cover so designed that the contents can_ be di §Qen§ed intg
without spilling. Cargo tanks shall be filled at bulk plants or
terminals.

5302.4.3 Design and construction.

5302.4.3.1 General. Class I and II liquids shall be transferred

from tanks by means of fixed pumps 8¢ degsigped and equipped ag
to allow control of the flow and to prevent leakage or
accidental discharge.

Supplemental means shall be provided outside of the
ensing area where the source of pow
disconnected i e event of fire o
Dispensj devices for Cla II-A ligqui
n_approved t R e Arti
I, I - iguids shall i ov
taking suction through the top of the coptainer on horizontal
. ical tank i ngin lags - igqui
ly on vi ow_conn " " i
25 acit vided wit i
i on ucti i
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ic- ing- e o
wi - n devi i W b
design of the system is such that the hose nozzle valve
i ica i he ewv: valve ig released
in r im with a drivew

nei 1 IT or III-A 1i
t ualifi an a listed
ic- ing- h valv sed

: x he followi 3 -
ve shall b uipped wi i a

W w roduct is normally contr
vi r ipmen h h ose nozzle valv t
valv being opened unles h

delivery hoge ig pregsurized. If pressgure to the hose is lost,
e sha tomatically.

ho ha 1 be design he nozzl
i he £ill ing the fillin i

5302.4.4 Supervigion. In addition to the requirements in Section

01. i in ipm d_at unsupervised 1 ions

shall comply with one of the following:

1. The amount of fuel being dispensed jg limited in
guantity by a preprogqrammed card,

2. Dispensing devices are progqrammed or set to limit
i t 5 gal 4.6 L) and ¢ i
m. jo esum jpued deliver

rod livery h e ed w h a listed
vi j et i id n bo

w int. evic hall i ile

in i rdan wi turer’s_j ruc ions.,

Di ngi ingi rages. Where an outside lo ion is
i engj evi approv or insid are
wed i lled insgij arage or gimj retbl‘hmet
which I k ervi irs automoti eguipme
i of fequards for igpensin vices shall
v i ngin vi hall be ected from a
g m ing such jces on crete
uivalent mean and sghall be located in a
pgg;;j,gn whgrg they cannot be struck by apn out-of-control
vehicle descending a ramp or other slope,

area shall b rovided with an approved

m ni r grayi ventilation system. When dis sjing units
below only approved mechanical v ilation

shall be used and the entire digpensing area ghall be protected
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by an_approved automatic sprinkler sygtem. Vepntilating gystems

shall be electrically interlocked with Class I liguid digpenging
unitg such that the digpenging unjts cannot be operated unless
the ventilating fan motors are enerqgjgzed. See algg Secgtion
5302.30.
5302.4.6 Electrical controls. A control sh be provided r
will allow th ump_to_operate on when a_dis in i
removed from its bracket or norma ogiti wi re
dispensing unit_ and the switch on the dispensipng unit _is
ma ly actuated. Thig control ghal o t Ly
all zzles have been returned ither thej r t to
the normal nondispensing position.
5302.4.7 Special-type digpensers. Approved spec¢ial-digpensing

stems such a but £ limit to in-o d

regset t are allowe mot vehi -di i

ions rovided there ig at lea one ifi
ut i th tation ig open the 13
. The attendant o upervij o b
performing the functions apd assuming the regponsibiljitieg get
forth in Sectiong 5301 and 5302.4.4,
2 nstr ion, or t
i ugl t
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Pipi valv
5302.5.3.1 Geperal.. Piping, valves .and fittings shall be
degigned for the working pressureg and structural stresses to
which they could be gubiected., Metallic piping in contact with
the ground shall be provided with cathodic protection. Threadeq
joints or connegtiong.ghall be made up tight with the use of an
ved pi joi ling compound. Nonmetallic joints shall
V. i i n with th
reg j ti

5302.5.23.2 Valves. A check or wmanual valve shall be provided in
valve and th me pump digcharge.

An apprxoved emergency shutoff impact valve incorporating a

i j i j ly in vent of
gevere impact or fixe. expogure shall be rigidly mounted and
connected by a unien in the dispensing supply line at the base

ion of the impa valv

h_wi h urface upon which
the dispenser is mounted.
be 80 eqguipped within 36 months of the adoption of this rule.
mps shall have in ed on the
discha v : jon vice which wi j
an_indi ion j e piping and dispen are not essentiall
liquid tight,
4 T ing. Upo i he installation, the
11 b in_accordan wi ection 7901.11.
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5302.6.1 General. Areas where Clags I liguids are stored,
handled or dispensed shall be in accordance with Section 5302.6.
See also Section 7901.4.

5302.6.2 Electrical wiring and equipment. Electrical wiring and
equipment shall be installed jn a manner which provides
reasonable safety to persons and property. Evidence that wiring
and equipment are of the type approved for e in t azardo
locations as set forth in Table 5302.6-3 and that wiring and
equipment have been ingtalled in acco nee wit e Ele i
Code shall be provided.

5302.6.3 Classified area. In Table 5302.6-A, a c¢lassified area
need not extend beyond an unpierced wall f or other gplid

partition.
For area classificaciong not covered in Sec¢tion 5302.6,2

and nofg listed in Table 5202.6-A, the chief is authoriged tg
clagsify the extent of the hazardous area.

5302.7 Heating Equipment.

5302.7.1 Electrical heatin equi t. Electrica atin

equipment shall be in acgordance with Section 5302.6.

than wet heat s stem and dir -fired makeu i r 8 1

t be loc d.in di nsing room i w v
could mi e. Such tems shal i ce wij
Mechanical Code.

2.8 Drai Contro Provisi 1
ligui ille urin i nei i
ildi c a metho
i V'

.10 M Vehi F -digpe
Buildings.
302.10 enera Automotiv v -
whic ispe fue v
w r 1 lo e w i
i hall i ord,
algo Section 5302.4.5.
EXCEPTION: Motor vehicle fuel:dispensing stations located
insj buildi w WO or i i i
a l buildi >
i ] an iggi
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Rispensing of fuel into motor vehigles ingide of buildingas

W oV b

5302.10.2 Construgtion. Automotive motor vehicle fuel-dispensing
i within buildings shal n in accord. e

v ilation and air- jtionin
rd. wi ical

di . When mechani ms
re j d vi area wh e

d i i its s f t be di
v i i m i@ in operatj

5302.10.3.3 Exhaugt system desjgn. The exhaust gystem shall be
depigned to provide ajr movemept across all portions of the
i r reven ow of flam

nd j 8i Exhau inl hall n

than inches (7 m)} or mor inches 4
v floor aust du all not b cated in

en e floor he dispensgin rea and sh

r t afe lo i outsid h uilding.

5302.10.4 Piping,

5302.10.4.1 General. Piping sygtems shall be in accordance with
ion 7 1.
5302.10.4.2 Englosure of vent piping. Fuel and flammable vapor
pipi ingi ildin u ide of the motor vehicle fuel-
43 a encl within izontal
v ica r i iping. ical an
f 11 ucte materi havin
- i i n ha wo hours.

AUTH: Sec. 50-3-102 MCA
IMP: Sec. 50-3-103 MCA

NEW RULE VII SPECIAL EQUIPMENT Articles 61, 62, and 63 of
the UFC are adopted without change.

AUTH: Sec. 50-3-102 MCA
IMP: Sec. 50-3-103 MCA

SPECIAL SUBJECTS Articles 74 through 88 of
the UFC are adopted with the following deletions, amendments,
and additions:

(1) Subsection 7703.1 Use and Handling. (including all
subsections) is not adopted;
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(2) Subsection 7703.2 Transportation. (including all
subsections) is not adopted;

{3) Subsection 7802.3 Prohibition. is not adopted;

(4) Subsection 7702.2.1.1 Storage. is amended as follows:
Subsection 7702.2.1.1 Storage. The maximum guantities, storage
conditions, and fire-protection requirements for gunpowder and
ammunition stored in a building shall be as follows:

1. Smokeless powder—

In accordance with Sections 50-61-120 apnd 50-61-121, MCA.

2. Commercially manufactured sporting black powder—

25 pounds (11.3 kg) in a separate, portable Type 4
magazine.

3. Small arms primers or percussion caps—
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- -61- MCA

{5) SECTION 7904 -- SPECIAL OPERATIONS is amended as
follows: [subsections of SECTION 7904 not mentioned are adopted
without change)

7904.1 General. The following special operations shall be in
accordance with Sections 7901, 7902 and 7903 except as provided
in Section 7904.

1. Storage and dispensing of flammable and combustible
liguids en—farms-and at construction sites.

2. Well drilling and operating.

3. Bulk plants or terminals.

4, Loading and unloading of tank vehicles and tank cars.
5. Tank vehicles and tank vehicle operation,

6. Refineries,

7. Storage and dispenging of flammable and c¢ombustible

liguids opn farms and ranchesg.

7904.2 Storage and Dispensing of Flammable and Combustible
Liquids emFarmes—anrd at Construction Sites.

7904.2.1 General. Permanent and temporary storage and dispensing
of Class I and Il liquids for private use en—farms—and—rural
areas—and at construction sites, earth-moving projects, gravel
pits or borrow pits shall be in accordance with Section 7904.2.

EXCEPTION: Storage and use of fuel-oil and containers
connected with oil-burning equipment regulated by Article
61 and the Mechanical Code.

7904.2.5.4 Location.

7904.2.5.4.1 General. Tanks containing Class 1 or II liquids
shall be kept outside of and at least 50 feet (15,240 mm} from
buildings and combustible storage. Additional distance shall be
provided when necessary to ensure that vehicles, equipment and
containers being filled directly from such tanks will not be
less than 50 feet (15,240 mm) from structures,—haystaeks or
other combustible storage.

7904.2.8 Dispensing from tank vehicles.
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7904.2.8.1 General. When approved by the chief, liquids used as
fuels may be transferred from tank vehicles into the tanks of
motor vehicles or gpecial equipment, provided:

1. The tank vehicle's specific function is that of
supplying fuel to motor vehicle fuel tanks,

2. The digpensing line does not exceed 50 feet (15,240
mm) in length,

3. The dispensing nozzle is an approved type,

4, The dispensing hose is properly placed on the approved

reel or in a compartment provided before the tank
vehicle is moved,

5. Signs prohibiting smoking or open flame within 25 feet
(7620 mm) of a tank vehicle or the point of refueling
are prominently posted on the tank vehicle,

6. Electrical devices and wiring in areas where fuel
dispensing is conducted are in accordance with the
Electrical Code,

7. Vaper-recovery-gystemeare-provided-inaccordaneewith
Seetion 5202312

8 Tank vehicle dispensing equipment is operated only by
designated personnel who are trained to handle and
dispense motor fuels, and

98. Provisions are made for controlling and mitigating
unauthorized discharges.

AUTH: Sec. 50-3-102 MCA
IMP: Sec. 50-3-102 MCA

NEW RULE IX  FLAMMABLE AND COMBUSTIRBLE LIQUIDS The
following subsections are added to ARTICLE 79-FLAMMABLE AND
COMBUSTIBLE LIQUIDS, of the UFC:

MAR Notice No. 23-5-43 15-8/10/95



~1517~

mokin rohibited in
; ble Liguid

i Markin nk iner nks an ntaineyxr

jgquids abgveground 1 icuousl
it d wi nam e oduct whic contai nd the
word FLAMMABLE. Existing tanks not marked and labeled ghall be
marked and labeled withipn 12 months of the adoption of this code
i wi i 7901.9.2 a ion 7 .3.2.

all Be ki when n in u

r utgid h be in accordance with tion
7902,
7904 rma temporary tanks f and use.
7 .8. n 1. capacity of rmanent and temporar
v n c ainin 8 I or II liquj shall not
X 0 individual ¢l and an a ate
it f 1 Tanks shall constructed and
labeled in accordance with Section 7902.1.8.2.
7 2 u d foundati B,
7 .8.5.2.1 ral. Su and foundations for aboveground
ank ba and ranches shall be in accorda with
7904.8
Tank de. Ta hall r e gr o
i m; ol e, m ilin eel.
i minimi h ibili
tan n O _minimj rrogi in an
part of the tank resting on the foundation.
7904.8.5.2.3 Tankg__above Grade, Tanks shall be securely
BY ts f k. i Cla r I-2
liguids shall be of goncrete., magonry, or gteel. Single wood
timber supports, not cribbing, lajd horizontally are allowed for
gutgside aboveground tanks if not more than 12 incheg (304.8 mm)
i their lowest int .
i . Desi su rtg. The design of t su in
r 8 e in ordance with w -establighed
engineering principles of mechanige and shall be in a¢cordange
j Buildin . Tanks shall be su rted in a manner
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which prevents the excessive concentration of loads on the
gupporting portion of the shell.

7904.8.5.3 Fill opening, Fill openings shall be separate from
vent openings and shall apply to new tanks only.

7904.8.5.4 Vents. Each new tank shall be provided with a free-

Q) ing vent of a size not less than specifi in Ta 1 -
e} iev acuum oOr pr i coul Vv i
erat i rom fire exposu Y/ i shall be i
wi ction 7902.1.10 and 7902.
Vents sha ed to di
localized ov i r flame impi m
tank in the event vapors from such vents are jgnited.
7904.8.5.5%5 Location.
7904.8.5.5.1 General. Tanks ¢o ini I liguid
shall be kept outside of and at least 50 feet (15,240 mm) from
inhabited buildings and dwelling units. Disgtances from public
w d property lines shall be i i
790 - 790 -
7904.8.5.5.2 Locations where abgy hibi
Th torage of Class I and II liguj i fs |

prohibited in any area_inside a 3 mile radius of Clags 1 or
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7904.8.5.6.3 Tanks for gqravity discharge. Horizontal and
vertical tanks with a connection in the bottom or end for
gravity dispensing liquids shall be mounted and equipped as
follows:

1. Supports and foundations shall be in accordance with
2. Bottom ox end openings for gravity discharge shall be
i i witl ve 1 ed / he tank shell whict

AUTH: Sec. 50-3-102 MCA
IMP: Sec. 50-3-102 MCA

NEW RULE X  STANDARDS (1) The Uniform Fire Code Standards
{(Vol. 2 of the UFC) are adopted, with the following amendment:

FIR D 10
N I 10 INT AND ING
F TABL E EXTINGUISHER
i 3 i 1 . 401. 320
7. 5201. 790 7902.5.1.2. an
wij rtai etions i upon
i ] Pxr jo iation dar r B able Fir
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1 - T

The Standard for Portable Fire Extinguighers, NFPA 10-1994,

applieg to the selection, ipgtallation, inspection

maintenance and testing of portable fire extinguishers
1. i viged ollowg:
-1 Sco

rovigions f this ta 1 to the selection
installation, inspectjon, maintenance and testing of portable
extinguishing sy vigion i IF E
CODE, Volume 1 is applicable, in which case UNIFORM FIRE CODE,
Yolume 1 provisjons take precedenge.
2. Sec, 1-2 ip deleted.

3. Sec. 1-3 is reviged by .amending the defipition of
N j officj ngiple
i i for i ndard.

4. - i { 3 i [l
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1. The grosg.weight of the extinguisher and the physical
ability of the antigipated user.
2. he extingu r i
3. Adv W h nt i i i
and the material or equipment being protected.
4. Mobili wh j j i
T d x limi
access,
5. The effective range of the extinguighexrs whigh could
i bi wind iraf jiti
6. The abilit n
h xtinguish
7. The health and safety of the usger.
T he health and ief i
uthoriz j ingtallation of ot -
rainj nnel .
7. - i vi ag follows:
2-3. i xt i igher and Size and P okin
ecage Fires. A sodium bicaybonate or potassium bjcarxbonate
dry-chem - ble fi exti \'4 min
r - hall be in w £
il ial - ssin uipm
unobatructed path of travel,
8., Sec. 3-1.5 is ADDED as follows:
- 1 m Y s
for special storade occupanciee is addregged in U.F.C, Standard
1-1,_High-piled c i ildinas.
U.F. 1-2 i -pi
Buildings; and NFPA 231-D,Storage of Rubber Tires.
9, Sec. 3-2.2 is revised as followa:
3-2.2 One half of the fir rs x i u -
2.1 are allowed to be omitted when the building js equjpped with
a Clags II or 1_standpipe stem complj wit
FIRE CODE, Article 10 and the Building Code. See U.B.C. Standard

-2,
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accordance with the conditjong under which they were approved
are allowed to continue in uge. Such extinguishers shall be

aintai i af rativ diti and

j r i b his dard
ONS; d i m tream ifreeze
W, xti o e vertin e _shall

v o j tecti
uge.
. igi iguid i i ini rbon
n inst
33 1 - 3 Fire- "

15, Chapter ¢ ip deleted.

(2) Pursuant to Subsection 9001.1 of the UFC, Uniform Fire
Code Appendix Standard A-II-F-1 Testing Requirements for
Protected Motor Vehicle Fuel Storage Tanks (including all
subsectionas) is specifically adopted.

AUTH: Sec. 50-3-103 MCA
IMP: Sec. 50-3-103 MCA

5. The rule proposed to be repealed, Rule 23.7.105, is
located on p. 23-361.1 of the Administrative Rules of Montana.

AUTH: 50-3-102 MCA
IMP: §0-3-102 MCA
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6. RATIONALE As new materials, technology, methods of
construction, safety devices and prevention techniques appear,
the International Fire Code Institute studies, adopts and
publishes those changes in the Uniform Fire Code and Uniform
Fire Code Standards. The objective of the Uniform Fire Code
Standards is to provide cities, counties, states and
governmental agencies with a set of codes and standards which
are correlated to provide the safest methods of eatablishing and
implementing fire safety. The department 18 adopting the 1994
Uniform Fire Code and Uniform Fire Code Standards so Montana
citizens will have the benefit of the most current and up-to-
date codes available,

The first three amendments are necessary to correlate
definitions and internal references to the 1994 edition of the
UFC. The final proposed rule amendment regarding the retail sale
of fireworks 1is necessary to clarify and stay abreast of
advances in technology.

New Rules I through X are proposed to be adopted because of
the requirements of Secs. 50-3-102(2) and (3) as well as 50-3-
103, MCA.

The deletions and amendments are proposed to be made to the
UFC to take account of the requiremente of Montana law and
Montana's geographic and demographic conditions. The rationale
for the additions which the fire prevention and investigation
bureau propoges to the UFC is as follows:

New Rule VI(6) (New Article 53) is proposed to be adopted
to establish reasonable regulations regarding aboveground rural
motor vehicle fuel-dispensing installations. The November 1993
Special Session of the Montana legislature adopted Senate Joint
Resolution 4, entitled "A joint resolution of the Senate and the
House of Representatives of the State of Montana strongly urging
the United States Congress to refrain from imposing new
standards and restrictions on aboveground storage tanks". This
resolution was prompted by concerns over the difficulties that
have been experienced in complying with federal laws and
regulations governing underground storage tanks and trepidation
that storage of fuel in aboveground tanks will become cost
prohibitive. This Rule addresses this concern through adoption
and amendment of the Uniform Fire Code and Uniform Fire Code
Standards.

New Rule IX is proposed to be adopted to establish
reagsonable regulations regarding above ground storage and
dispensing of flammable and combustible liquids on farms and
ranches, The November 1993 Special Session of the Montana
legislature adopted Senate Joint Resolution 4, entitled "A joint
resolution of the Senate and the House of Representatives of the
State of Montana strongly urging the United States Congress to
refrain from imposing new standards and restrictions on
aboveground storage tanks". This resolution was prompted by
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concerns over the difficulties that have been experienced in
complying with federal laws and 1regulations governing
underground storage tanks and trepidation that storage of fuel
in aboveground tanks will become cost prohibitive. This Rule
addresses this concern through adoption and amendment of the
Uniform Fire Code and Uniform Fire Code Standards.

ARM 23.7.105 is proposed to be repealed because it will be
superseded by new rules I through X.

7. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Anita L.
Varone, Administrative Officer, Montana Department of Justice,
Law Enforcement Services Division, P.0O. Box 201417, Helena, MT
£9620-1417, no later than September 14, 1995.

8. Robert F.W. Smith, Office of the Attorney General, 215

North Sanders, Helena, MT 59634 has been designated to preaside
and conduct the hearing.

W,
(M@ orney General

Certified to the Secretary of State 3.0 Ol ,
1995.

AIJA-—-.
Rule Revi@uer
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the proposed
adoption of new rules, amendment
of 24.9.102, 204, 206, 209, 212,
213, 216, 218, 220, 224 - 226,
230, 231, 262A and 264, and the
repeal of 24.9.2031, 202, 215,
217, and 802 relating to
procedures before the Montana
Human Rights Commission

TO: All Interested Persons.

NOTICE OF PROPOSED
ADOPTION, AMENDMENT,
AND REPEAL

NO PUBLIC HEARING
CONTEMPLATED

e S

1. On September 19, 1995, the Montana Human Rights
Commission proposes to amend, adopt, repeal and tranafer the
following rules which pertain to the organization and
investigative procedures of the commission. These amendments
are part of a general rewriting of the rulea of the Commission
to consolidate all provisiona which have general applicability
in a single subchapter, to clarify procedures and definitions,
to simplify procedures which are cumbersome for parties to
complaints before the commission and to allow removal of
complaints to district court when the commission will be
unable to certify the complaint for hearing within one year
from the date of filing.

2. The full text of rules proposed to be amended is as
follows:

24.9.102 ORGAMNIZATION RESPONSI ITIE P _THE STAFF OF THE
HUMAN RIGHTS COMMISSION.

the-diviston—{is-answerable directly to—theCommienion: The
human righta bivisien commission staff is responsible for
investigating complaints of discrimination, presenting cases
before the commiggion, serving as staff of the commission, and
acting for the commission to implement the policy of the state
of Montana against discrimination.

(AUTH: Sec. 2-15-1706 MCA; IMP, Sec. 2-4-201 MCA )

RULE I (NEW COMMISSION MEETINGS: UORUM; DECISI MAKING
AUTHORITY. (1) (a) The commission shall meet upon call of
the chairperson, or at the written request of at least three
members, the time or place to be designated by the person
calling the meeting.

(b) A majority of the membership constitutes a quorum
to do business. A contested case may be heard bafore a
hearing officer, an individual commissioner acting as hearing
officer, or by at least three members of the commission. The
commission may designate one or more non-members to subatitute
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for a commission member or members in the case of
disqualification or other appropriate circumstances.

() The commigsion shall appoint a member of the staff
to act as secretary of the commission. The staff will keep
general minutes of all commission meetings whether in person
or by telephone conference call as a public record.

(2) A pingle commission member may issue an order in a
contested case proceeding which is of a purely procedural
nature. For example, a single commissioner may sign an order
regarding a briefing schedule, or an order extending the time
in which a party may file exceptions when both parties
stipulate that such may be done.

AUTH: § 49-2-204

IMP: §§ 49-2-201, 49-2-502, 49-2-505

24.9.802 COMMISSION MEETINGS: QUORUM; DECISION MAKING
AUTHORITY Rule 24.9.802 is on page 24-481 of the

Administrative Rules of Montana.
AUTH: § 49-2-204
IMP: §§ 49-2-201, 49-2-502, 49-2-505

RULE IT LIBERA ONSTRUCTION; EFFECT OF PARTIAL
INVALIDITY (1) The following rules describe the procedure

followed by the human rights commission in receiving,
investigating, and resolving complaints of discriminatiom.

(2) The commipsion will construe the provisions of the
act, the code, and these rules liberally in all proceedings
under them, with a view to effect their objects and to promote
justice. A principle objective of the act and code is to
aspure that there will be no discrimination in certain areas
of the lives of Montana citizens, except under the most
limited of circumstances. Liberal construction of the act and
code includes, without limitation, giving broad coverage and
inclusive interpretation of the human rights statutes and
rules to assure enforcement and protection of the state laws
prohibiting discrimination.

{(3) In construing the provisions of the act and code, the
commission will refer to federal civil rights case law where
it is both useful and appropriate and does not comnflict with
the purposes and intentions of state law,

(4) If a part of these rules is invalid, all valid parts
that are saverable from the invalid part remain in effect. If
a part of these rules is invalid in one or more of its
applications, the part remains in effect in all valid
applications that are severable from the invalid application
or applications.

(5) wWhere errors of law or procedure do not cause preju-
dice to a party or deny a party a fair hearing or fundamental
justice, they may be disregarded. Parties who assign error
for the violation of any rule must demonstrate that a failure
to comply with these rules is in fact prejudicial or
constitutes prejudice as a matter of law.

6) Where strict adherence to these rules would cause
undue hardship or create a subatantial injustice to a party,
the commisaion or staff may modify, waive, or excuse their
application. The commission or staff may not modify, waive,
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or axcuse mandatory acts which are required by statute or due
process of law.

(7) Parties who choose not to be represented by counsel
and who represent themselves must substantially comply with
the provisions of these rules, subject to the provisions of
subsection (6). The commission or staff may modify the strict
application of these rules to an unrepressnted party to the
extent they are not mandatory in order to assure fundamental
fairness.

AUTH: Sec. 49-2-204, 49-3-106

IMP: Sec. 49-2-501, 49-2-504, 49-3-304, 49-3-305,
49-3-307, 49-2-505, 49-3-308, MCA.

24.9.201 LIB CONSTRUCTION; EFFECT O IAL LIDITY
Rule 24.9.201 is on page 24-361 of the
Administrative Rules of Montana.
AUTH: 49-2-204, 49-3-106 MCA;
IMP: Sec. 49-2-501, 49-2-504, 49-3-304, 49-3-305,
49-3-307 MCA.

RULE IIY (NEW DEFINITIONS The following definitions
apply throughout this chapter:

(1) *"The act"™ means the human rights act, Title 49,
Chapter 2, MCA.

(2) “Adminigtrator," "commission administrator," or
"division administrator" means the executive director employed
by the human rights commission who is responsible for the
supervision of the commission staff.

(3) =Charging party” means a person who files a complaint
with the human rights commission.

(4) "The code® means the governmental code of fair
practices, Title 49, Chapter 3, MCA.

(5) *“Commisspion" means the human righta commission as
eatablished by § 2-15-1706, MCA.

(6) "Commissioner® means a member of the human rights
commission.

(7) *Pivigion" means the staff of the human rights
commission.

(8) “"Respondent" means any person against whom a complaint
is filed.

(9) "Person" meang a perason as defined in Sac. 49-2-
101(14), MCA.

(10) "Right to sue letter* means a document which
terminates the jurisdiction of the commission over a complaint
under the act or code and allows a charging party or aggrieved
person to file a discrimination action in district court.

(11) "staff"™ or "commission staff" means the staff of the
human rights commission.

AUTH: Secs. 49-2-204 and 49-3-106, MCA

IMP: Sec. 49-2-101, 49-2-201, 49-2-509, 49-3-.101,
49-3-312, MCA.
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24.9.202 DEFINITIONS Rule 24.9.202 is on page
24-361 of the Administrative Rulea of Montana.

AUTH: Secs. 49-2-204 and 49-3-106, MCA

IMP: Sec. 49-2-101, 49-2-201, 49-2—509, 49-3-101,
49-3-312, MCA. .

24.9.204 COMPLAINT; WHO MAY FILE[ TIMELINESS (1) A
complaint may be filed with the commlismion by or on behalf of
any person c¢laiming to be aggrieved by a viclation of the act
or code. A pergon claiming to be *aggrieved® within-the
ion shall may include any group,
organization, or association whose membership includes
representatives of an ethnic, racial, religious, political,
age, sex, marital status or diaability group alleged to be
aggrieved by a discriminatory act or practice or which exists
for the purpose of fostering or protecting the intereats of
such ethnic, racial, religious, political, age, sex, marital
status or diaability group or groups.

(2) Complaints alleging a violation of the act may also be
filed by the diwvisien administrator, based on information
received by the diwisien gtaff.

(3) A complaint muat be filed within 180 days ef after the
alleged act of discrimination occurred or _wag discovered o=

unless the

complainant has initiated efforts to resolve the dispute
underlying the complaint by filing a grievance in accordance
with any grievance procedure established by a collective
bargaining agreement, contract, or written rule or policy. 1If
such a procedure is initiated, the complaint may be filed
within 180 days after the conclusion of the grievance
procedure if the grievance procedure concludes within 120 days
after the alleged unlawful discriminatory practice occurred or
was digcovered. If the griavance
procaedure does not conclude within 120 days, the complaint
must be filed within 300 daye after the alleged unlawful
discriminatory practico occurred or was diucovor-d. If the

tio

o] [+)

the later of the date the contipuing violation or

\'d
(AUTH: Sec. 49-2-204, 49-3-106 MCA; IMP, Sec. 49-2-501, 49-3-
304 MCA)

24.9.206 PX

Lﬁ_hln'ronlon to baliovo that apy a person er
is or has been engaged in a discriminatory
practice in violation of the act, it the administrator may

file a complaint with the commission ni&og*ng—ah.t—eh.—reapenu
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. A complaint filed by the diwvision
adminjstrator may seek relief authorized by law for any and
all persons adversely affected by the practice or actions

Pivision eomplaintes shall befiled by the

(2) In—eddition—to-complaints €£iled by the divisiena

An aggrieved persgon may filg a_complaint alleging that the
a_person has engaged in a practice
or action which discriminates against a class of persons in
violation of the act or code. (AUTH: Sec. 49-2-204, 49-3-106
MCA; IMP, Sec. 49-2-501, 49-2-505, 49-3-304, 49-3-308 MCA.)

24.9,20 COMPLAINT; PLACE OF FPILING, INSUFFI-
CIENCY, EFFECTIVE DATE OF AMENDMENTS (1) Complaints alleging
any violation of the act or code shall be filed with the human
rights commission by either mailing or personally delivering
them to the office of the Human Rights Commission, 616 Helena
Avenue, Suite 302, P.O. Box 1728, Helena, MT 59624-1728.
Complainte shall be in writing and shall be sworn to before a
notary public or other person authorized by law to administer
oaths and take acknowledgments.

(2) A Any signed preliminary inguiry, intake form, or
other written astatement may be deemed a complaint if it
sufficiently identifies parties and describes the actions
being complained of. If the description does not state facts
establishing an unlawful practice over which the commission
has jurisdiction, the commission staff shall attempt to
promptly contact the charging party to ascertain if other
facts exist which, when added to the complaint, would describe
sueh an unlawful practice. If esuch spufficient facts do not
exist, the staff will notify the charging party that the
commission has no jurisdiction over the complaint, and the
cage will be diemissed. If such sufficient facts do exist or
are alleged to exist, the complaint may be amended. Any
amendments to cure defects, omissions, or verification,
including facts added to establish jurisdiction, will relate
back to the original fllin date (AUTH: Sec, 49-2-204, 49-3-106,
Mca; IMP, Sec. 49-2-501, -304 and 49-3- 305, MCA.)

24.5.212 CONFIDENTIALITY (1) The commission shall will
maintain the confidentiality of privacy interests entitled to
protection by law. Any information which is made public may
be altered to provide for the anonymity of persons whose
privacy interests are entitled to protection by law.

(2) No complaint, information obtained in the investiga-
tion of a complaint, or other information in the commission
file shall will be made a matter of public information by the
commigssion prior to a finding under ARM 24.9.224 regarding
cause to believe discrimination cccurred or other agency
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action terminating investigation and entering an order with
respect to a complaint. This rule shall does not limit the
commission’s disclosures of such information to a party,
individual, or agency as may be necessary to carry out the
commission’s obligations under Montana statutes or these
rules. The commission may disclose any record or information
contained therein jin any record to any party, individual, or
agency pursuant to a written request bysr or with the prior
written consent of the individual to whom the record pertains.

(3) upen After a finding regarding of reasonable cause or
no reagonable cause—to-believe-diseriminationeeceursed, or
other agency action terminating the investigation in a case,
the complaint, information obtained in the investigation of a
the complaint and other information in the commission file
which do pot relate to privacy interest rotected law
s#hall become public information.

(4) Disclosure of information regarding complaints
alleging violations of federal law which are within the juris-
diction of the human rights commission because of worksharing
arrangements with federal agencies may be further restricted
by provisions of federal law.

(5) All settlement and conciliation agreements are public
information except to the extent that they relate to privacy
interests entitled to protection by law. A governmental
entity does not have a privacy interest in any settlement or
conciliation agreement.

[ Info tio; hic 8 act t he otection of
Montapa's co tu al right o riv, Article 2 10
which ig r ted 8 n. de h uthority of

9.2-203 [+ a e 1 be clo to
individual ne o ou de t [<] ion c as
X 3 AW he mmigs N hes ng examiner ms BBue
approprisate protectjve orders. (AUTH: Sec. 49-2-204, 49-3-106
MCA; IMP, Sec. 49-2-501, 49-2-505, 49-3-304, 49-3-308 MCA)

H 1.
GN B ' 3 [ OR 1) Any

PARTY; RE A OMMISSION ADM IR R
person who ham filed a complaint with the commissions or any
person on whose bshalf a complaint has been filed may make a
request in writing that the complaint be withdrawn. JIf the

W t

withdrawal is based on .s private gettlement, a copy of the
{2) Upon receipt oi & written request for withdrawal of

the complaint, the commission administrator shall dismiass the
complaint either entirely or insofar as it alleges a
particular cause of action in favor of the party sesking the
withdrawal, or seeks an individual remedy for such party.

(3) The seamiseion aduministrator may reserve se—much—of
alleges a
cause of action in favor of any other person or group or may
redesignate the complaint as a commission complaint
with respect to any allegation or remedy which is not specific
to the withdrawing party alone.
not constitute the filing of a new
complaint and sheall relate relates back in—time to the date
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the original complaint was filed. (AUTH: Sec. 49-2-204, 49-
3-106 MCA; IMP, Sec, 2-4-603, 49-2-504, 49-3-307 MCA)

24.9.21 COMPLAINT; DEFERRAL FROM LOCAL TAT. ERAL
AGENCIES Rule 24.9.215 is on page 24-367 of the

Administrative Rules of Montana.

AUTH: Sec, 49-2-204, 49-3-106, MCA.

IMP: Sec. 49-2-501, 59-2-502, 49-2-503, 49-2-504,
49-2-505 MCA.

24.9.216 NOTICE OF FI OF COMPLAT (1) Afear—a
complaint in filed-with the—commisnion,—er-afeer the
eemminaion receives-a-complaint deferradfron—any leocal,—etate
or—federal—agency;—thedivision ahall-prowptly—furnish—the

respondent-—with-written notice-of-the-compluint+— The netice
shalldinelude-identification of -the person£iling the

diperiminatory praetice
mail a copy of any complaxn; filed with the commiggion to the
respondent. (AUTH: Sec. 49-2-204, 49-3-106, MCA; IMP, Sec.
49-2-204, 49-3-307, MCA)

24.9.217 COMPLAINT; NOTICE TO COMMISSION
Rule 24.9.217 is on page 24-367 of the Administrative Rules of
Montana.,

AUTH: Sec., 49-2-204, 49-3-106, MCA.

IMP: Sec. 49-2-502, 49-3-307, MCA.

24.9.218 COMPLAINT, COMMENCEMENT OF INVESTIGATION,
MEDIATION (1) ©Onece—a——<complaint—hasbeenreceived by the
Ty e :

investigation—eof—the eomplaint:- As soon as possible after the
complaint is received, it shall be assigned toc a member of the
staff for investigation.
The staff should contact the charging party (and, in the case
of a complaint filed on behalf of anyone, tha persons allegad
to be aggrieved) to ascertain the basis for the complaint and
to ingquire as to such additional facts and allegations as may
be necessary to amend the complaint into its proper form and
to make a determination whether the complaint is supported by
gubstantial evidence. The staff should also contact the
respondent to obtain the viewpoint of the respondent, to
agcertain additional facta, and to assure that the respondent
understands the nature of the complaint and the requirements
of the law. The staff may also inquire into facts to
determine whether the commission has jurisdiction over the
complaint.
2 The
staff may undertake efforts to achieve a voluntary resolution
of the case through mediation with the parties. Any
settlement of a case at any stage, whether mediated by the

commigsion staff or reached by the partie de dent

ehall-be ig subject to
i the provisions of ARM 24.9.226.
(AUTH: Sec. 49-2-204, 49-3-106, MCA; IMP, Sec. 2-4-603, 49-2-

504, 49-3-307, MCA)
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24.9.220 EMERGENCY ORDER (1) 3If,—after- After a
complaint is filed, if it appears that pubstantial and

irreparable damage to any charging party or aggrieved person
will occur unless prompt action is taken, the divisien
administrator may petition the distriet court for an
injunction for ropriate reli to—prevent—er-remedy the
: Bec. 49-2-204, 49-3-106,
MCA; IMP, Sec. 49-2-503, 49-3-306, MCA)

24.9.224 _INVESTIGATION; DETERMINATION REGARDING CAUSE

FINDING OF REA I E_OR_NO REASONABLE CAUSE B
=11} When-e—cempla S apoLianed to & momber & he - gta
o i e : p P : hal: dortaia o

.—ﬁian it égg cénclﬁgisn éf
. the sgtaff ehall will issue a finding of

reagonable cauge if the allegations of the complaint are
supported by thet—there-is—er ie-—nekt substantial evidence.

the inveatigation

dotaermination—that The staff will issue a finding of no
reascnable ¢ if e all tions of the complainpt a ot
supported by substantial evidence, or if the commission lacks
jurisdiction over the complaint. The finding will include a
brief statement of the reas for th taff’s co usiong and
will be mailed to all partieg. (AUTH: Sec. 49-2-204, 49-3-
106 MCA; IMP, Sec. 49-2-504, 49-3-307 MCA)

25

accompanied either by a dismissal order and right to sue
letter in accordance with ARM 24.9.263 or by a

alleowing-the charging party or aggrievad persen to request
notice certifying the case for a hearing before the commission
in accozxdance with ARM 24.9.330.
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4%} (2) Any objection to a dismissal order and right to sue
letter issued under subsection (1) shall muat be filed in
accordance with the provisions of ARM 24.9.264. (AUTH: BSec.
49-2-204, 49-3-106 MCA; IMP, Sec. 49-2-504, 49-2-505, 49-2-
509, 49-3-307, 49-3-308, 49-3-312 MCA)

24.%9.226 CONCILIATION AND SET%LE?EEI (1) If the divisien
staff issues a reasonable cause nding, the divieion adminie-
£rator-or gtaff perpondesignated by theadminiatrator -shall
will attempt to resolve the case by conciliation, by written
recommendation;-conference,or other reasonable moans—to

No statements made by any
party in the course of a conciliation offer or in any oral or
written discussion concerning conciliation shall will be
admigsible in any hearing held concerning the complaint.
Agreement to a conciliated settlement of the case sheall does
not constitute an admission of violation of any law by the
respondent.

(2) Any A conciliation or other settlement agreement
reached by the parties shall—be-reduced—te must he in writing,
and signed by the parties, and

approved by the diwinien

administrator en—behalf-ef-the-comminsion.
(3) The administrator may refuse to approve a conciliation
ther settlement agreement which es not r e all
allegations or remedies for all persons or groups affected by
the alleged discrimination. Alternatively, the adminiptrator
may treat the agreement as a w drawal in cordance with

24.9.213. Onee-a-coneilistien-agreement—han—pbeen—-approved it
shall-have the-same effoct—and bo-as binding as a-—ecommiacion
43> (4) A conciliation or other settlement agreement may

be enforced by the commission or by any party in the same
manner as a final commission order issued—after-hearing by
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seeking appropriate orders in the digtrict court purguant to §
49-2-508, MCA. In—addition,—any party te—a coneiliatien
. dlivied

{S) A conciliation or gther gettlement agreement may
include in its terms means-whereby the-division may -moeniter

may—eonteain any remedy which could have been ordered by the
commisgion after hearing.
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+H—TFhe—-division shallattempe—to-achievea ceoneiliated
regolutionof the case for se—long as—itappears thab=a

{(6) When a conciliated settlement does not appear

+a)
posaible ollowigg a_finding of reascnable cauge, the
ataff shall inform all parties in writing that the
conciliation peried is concluded

and certify
the case to the commission for hearing.

483 (7) The parties muat inform the commisaion of all terms
of any settlement entered into after the commiassion has issued
a final order. (AUTH: Sec. 49-2-204, 49-3-106 MCA; IMP, 49-
2-504, 49-2-505, 49-3-307, 49-3-308 MCA)

24.9.230 CERTIFICATION OF A CASE TO COMMISSION FOR HEARING
(1) Whenever the diwvisien ptaff has issued a finding that
of reasonable cause )—exists—teo believe

vielationof the—aect-orecode and that conciliation efforts

have been unsuccessful, the adminigtrator shall notify the

commission of the failure of conciliation and certify that the
If—she-divisien hasispueda

case sheuld-be—set for hearing.

eage—phall-aleeo be eertified-for hearings In any other case,
if the administrator determines that a hearing on a complaint
is_necessary as a matter of fundamental fai 8 o h
public interest, the administrator may noti t

ify the commigsion
and certify the case for hearing. (AUTH: Sec. 49-2-204, 49-3-
106 MCA; IMP, Sec. 49-2-505, 49-2-506, 49-3-308, 49-3-312 MCA)

24.9.231 NOTICE OF CERTIFICATION FOR HEARING (1) Notice
that a case has been certified to the commission for hearing
shall include:

(a) A statement indicating that the case has been certi-
fied to the commiassion for hearing;

{b) A statement indicating that the commiassion or hearing
examiner will set a time and place for hearing, and that the
hearing will be held in the county where the disecriminatory
practice is alleged to have occurred, unless tha respondent or
the commission requests a change of venue for good cause;

{c) A statement of the legal authority and jurisdiction
under which the hearing is to be held;

(d) A reference to the particular sections of the statutes
and rules involved;

(e) A statement that a formal proceading may be waived
pursuant to Section 2-4-603, MCA;

(f) A statement advising the parties of their right to be
represented by counsel at hearing;
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(g) A statement that a hearing examiner has been appointed
to conduct the hearing, if applicable.

(2) The divisien administrator shall notify the parties of
the certification for hearing.

(3) Notice that a complaint has been certified to the
commission for hearing and the copy of the complaint shall be
served on all parties in the manner provided in Rule 44d) 4D
of the Montana Rules of Civil Procedure, Title 25, Chapter 20,
MCA. (AUTH: Sec. 49-2-204, 49-3-106, MCA; IMP, Sec. 49-2-
505, 49-3-308, 49-3-312, MCA)

24.9.262A ISSUANCE OF RIGHT TO SUE LETTER WHEN REQUESTED
BY A PARTY (1) At the regquest of anyAmy party to a case

before the commission, othe han cage leging a violation

of § 49-2-305, MCA (housing discrimjnation),

the administrator shall issue a right to sue letter if the

commission has not yet held a contested case hearing and 12

months have elapsed since the complaint was filed, unless: +
FEy a8 ni-GEra tor—ma rafuse—-to—issue—a righ B—Bue

letcar—ift

(a) the party requesting the issuance of the right to sue
letter has failed to comply with the terms of a lawful
subpoena issued during investigation;

(b) the party requesting the issuance of the right to sue
letter has waived the right to request removal either by
gpecific written waiver or by conduct constituting an implied
waiver;

(e} the party yequesting the issuance of the right to gue

letter ha iled th equegt re th 3o 8. a Y service
of the notjce of certification for hearing on that party, and

the commisgion or ite hearing examiner has scheduled a hearing
to be held within 90 days of the date of service of the notice
of certification for hearing

Qp _the requesting party: or
(d) the party requesting the imsuance of a right to sue
letter has unsuccessfully attempted through court litigation
to pravent the commission staff from investigating the
complaint.
i2)

jssue
a.right to gue letter if the adminigtrator deatermines that the
commission will not hold a contested case hearing within 13

(3) A party who requests issuance of a right to sue letter
and is dissatisfied with a decimion of the administrator
refusing to issue a right to sue letter may seek commission
review of the decision by filing or pailing written objections
within 14 days after the decision is served. The date of

Briefs are not required. A part§ who files such an objection

and wishes to files a supporting brief must file and serve an
the brief within five days of
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filing or mailing the objection. Any opposing party who
wishes to file an anawer brief must file and serve an original
and gix (6) copies of the brief within ten days of service of
the initial brief. A party making an objection who wishes to
file a reply brief must file and serve an original and six (6)
copies of the brief within ten days of service of an answer
brief. If a party £iling making an objection doas not file a
supporting brief, any opposing party may request permission
from the commission to file a brief in opposition to the
objection. The objection will be considered at the next
commission meeting after conclusion of the briefing schedule.
Consideration of the objection will be based upon the written
record unless oral argument is requested and authorized by the
commission.
(4) aAfeer veceipt of written-eobjections to—a decinion ke

rofuseto-issuea right to-suelettar, the commisnion will et
- a—time for eonsideration of the-objections—Eection 34 604,

MCA,—governs—thecomninasionineconsiderationof the—objectiona
Briefs on ob ng t he adminigtra 'g failure to issue a
right to sue letter may not exceed 10 pages in length. Each
party should provide copies of any specific exhibits from the
record which the party deems essential for the commission to
read. Requests for oral argument must be made in writing at
the time of filing the first brief of each party. If the
request ia contained in a brief, the caption should indicate
that oral arqument is requested. If a request for oral
argument ig timely made, ten minutes for each party will be
regerved for oral arqument during the commission meeting at
which the objection will be considered.

(5) If the commission suataina the objections to the
refusal to ismsue a right to sue letter, it will direct the
administrator to issue a right to sue letter. (AUTH: Sec.
49-2-204, 49-3-106 MCA; IMP, Sec. 49-2-509, 49-3-312 MCA)

24.9.264 EFFECT OF ISSUANCE OF RIGHT TO SUE LETTER

(1) The issuance of a right to sue letter pursuant to ARM
24.9.222, 24.9.225, or 24.9.262A shall constitute the
completion of the administrative process with regard to any
complaint of discrimination in which a right to sue letter is
issued.

(2) A party who is dissatisfied with a decision to issue a
right to sue letter may seek commission review of the decision
by filing or mailing a written objection within 14 days after
the decision is served. The date of will be
established by U. 8. Pogtal Service pogtmark. Briefs are not
required. A party who #£ilesesuech makes an objection and
wishes to file a supporting brief must file and serve an
original and six (6) copies of the brief within five days of
filing or mailing the objection. Any opposing party who
wishes to file an anawer brief must file and serve an original
and six (6) copies of the brief within ten days of service of
the initial brief. A party making an objection who wishes to
file a reply brief must file and serve an original apnd six (§)
coples of the brief within ten days of service of an answer
brief. If a party £iling making an objection does not file a
supporting brief, any opposing party may request permission

15-8/10/95 MAR Notice No. 24-9-76



-1538-

from the commission to file a brief in opposition to the
objection. The objection will be considered at the next
commission meeting after conclusion of the briefing schedule.
Consideration of the objection will be based upon the written
record unless oral argument is requested and authorized by the
commission. Gerviee-by-mail i ild

(3) ong—to—a deeisionte

Briefs on objections to the issuvance of a right to sue letter
may not exceed 10 pages in length. Each party’s brief should
provide copies of any specific exhibits from the record which
the party believes are essential for the commission to read.
Reguesta for oral argument must be made in writing at the time
of filing the first brief of each party. If the requeat is
contained in a brief, the caption should indicate that oral
argument is requested, If a request for oral argument is
timely made, ten minutes for each party will be reserved for
oral arqument during the commission meeting at which the
objection will be congidered.

(4) If the commission suatains the objections to the
issuance of a right to sue letter, it will reopen the case
before the commission by remanding the case to the diwvisien
staff for further investigation or to be certified for
hearing. (AUTH: Sec, 49-2-204, 49-3-106 MCA; IMP, Sec. 49-2-
509, 49-3-312 MCA)

4. The rule changes are proposed as a result of the
commigsion’s periodic review of rules, to aimplify language
and procedures for parties with complaints before the
commission, and to conform the rules to current practice.

Rule 24.9.102 is amended to simplify language and eliminate
redundancy in describing the functions of the commission
staff.

Rule I is adopted to consolidate organizational rules in
Subchapter 1. The text of this rule ig currently found in
Rule 24.9.802. The current language is also being amended to
improve language and eliminate the passive voice.

The repeal of Rule 24.9.802 is necessary to eliminate
duplication after adopting Rule I above.

Rule 1I is adopted to consolidate existing referances to
and update the commission’s interpratation of liberal
construction of the Montana Human Rights Act and Governmental
Code of Pair Practices to reflect current case law.

The repeal of Rule 24.9.201 is necessary to eliminate
duplication after the adoption of Rule II above.

Rule IIT is adopted in Subchapter 1 to consolidate
definitions of terms used throughout ARM Chapter 24.9.

The repeal of Rule 24.9.202 is neceasary to eliminate
duplication after adoption of Rule III above.

Rule 24.9.204 is being amended to simplify and update
language and to clarify the timeliness of complaints alleging
continuing violations of the act or code or discriminatory
policies to reflect current case law.
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Rule 24.9.206 is being amended to simplify and update
language and remove redundant material.

Rule 24.9.209 is being amended to simplify and update
language and to specify that a signed written astatement which
may be considered as a complaint under the current rule may be
a preliminary inquiry or intake form.

Rule 24.9.212 is amended to update procedures for
maintaining confidentiality of information entitled to
protection of Montana’s constitutional right of privacy.

Rule 24.9.213 is amended to require that a withdrawal of a
complaint based on a private settlement agreement must include
a copy of the agreement and to simplify and update language.

Rule 24.9.215, regarding deferral of complainte from other
agencies, ia repealed as redundant. Thesge complaints are
handled in the same manner as all other complaints, and no
special rules are necessary to continue this practice.

Rule 24.9.216 is being amended to simplify language and to
reflect the current practice of notifying respondents of the
filing of complainta by simply mailing a copy of the
complaint,

The repeal of Rule 24.9.217 is necesary to eliminate
redundancy regarding notice of complaints to commission. The
current rule merely restates the substance of § 49-2-502, MCA.

Rule 24.9.218 is amended to make settlements at any stage
of proceedings subject to the same procedures and to simplify
and update language.

Rule 24.9.220 is amended to simplify and update language.

Rule 24.9.224 is amended to simplify and update language.

Rule 24,.9.225 is amended to eliminate a cumbargome and
confusing procedure for discretionary certification of cases
for hearing after a finding of no reasonable cause and to
gimplify and update language. The new procedura for these
cases, where the interests of fairness or the public interest
may justify certifying a case for hearing without a finding of
reasonable cause, is found in proposed amendment to Rule
24.9.230,

Rule 24.9.226 is amended to clarify the review process for
settlements and conciliations reached during commission
proceadings on complainta, to eliminate redundant enforcement
procedures before the Commission, and to simplify and update
language. As amended, the rule will allow parties or the
commission to enforce commission orders, settlement
agreements, or conciliation agreements in the same manner in
district court.

Rule 24.9.230 is being amended to remove references to the
procedure eliminated in amending Rule 24.9.225, to add a
simpler process for the discretionary certification of cases
in which a finding of reasonable cause has not been made, and
to simplify and update language.

Rule 24.9.262A is being amended to allow the adminiatrator
to issue a right to sue letter in the interests of fairness or
in the public intereat if the administrator determines that
the commission will not hold a contested case hearing within
12 months after the filing of the complaint, to establish the
postmarked date as the date of filing of objections to staff
denial of a request for Notice of Right to Sue, to clarify
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procedures for such objections, and to simplify and update
language. The current rule, implementing Secs. 49-2-509 and
49-3-312, MCA, requires that the parties wait the entire 12
months before requesting a right to sue. The commisgion’s
backlog of casee has consistently been so large that moat
parties are entitled to request a right to sue at the end of
12 months from the date of filing before the case is certified
for hearing but after the inveastment of significant time and
effort by both commission staff and the parties. The
amendment allows the staff to anticipate the election of
removal in cases where fundamental fairness, or the public
interest is best served by allowing the parties to proceed in
district court without further delay.

Rule 24.9.264 is being amended to establish the postmark
date as the date of filing of objections to issuance of Notice
of Dismissal and Notice of Right to Sue and to clarify
procedures for such objections, including new limits on the
length of briefs and a requirement that parties provide
sufficient copies of each brief and of exhibits from the
record which it deems relevant to the objectiona for each
member of the commission and for the staff agsisting the
commission with the review.

5. 1Interested persons may submit data, views, or arguments
concerning the proposed rulemaking in writing to Anne L.
MacIntyre, Administrator, Montana Human Rights Commigsaion,
P.O. Box 1728, Helena, MT 59624. Any comments must be
received no later than September 11, 1995,

6. A person who is directly affected by the proposed
rulemaking and wishes to expresa data, views or arguments
orally or in writing at a public hearing must make written
raquest for a hearing and submit this request along with any
written comments to Anne L., MacIntyre, Administrator, Human
Rights Commission, P.O. Box 1728, Helena, MT 59624-1728, no
later than September 11, 1985,

7. 1I1f the agency raeceives requests for a public hearing on
the proposed rulemaking from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption or amendment, from the administrative code committee
of the legislature, from a governmental subdivision or agency,
or from an association having not less than 25 members who
will be directly affacted, a hearing will be held at a later
date. Notice of the hearing will be publighed in the Montana
Administrative Register. Ten percent of persons directly
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affected has been determined to be more than 25 persons based
upon the number of potential parties to cases in Montana.

Jane Lopp, Chair
Montana Human Rights Commission

By: (/d""""‘ "J/)("-l SAACCM

Anne L. MacIntyre, Administrator,

Mark Cadwallader, Rule Reviewer
Department of Labor

Certified to the Secretary of State July 31, 1995
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matrer of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.30.2542, ) THE PROPOSED AMENDMENT,
the adoption of four new ) ADOPTION AND REPEAL OF
rules and the repeal of ARM ) RULES
24.30.2543, 24.30.2544, )
24.29.2545 and 24.30.2546, )

)

concerning safety committees

(Safety Culture Act)

TO ALL INTERESTED PERSONS:

1. On September 11, 1995, at 10:00 a.m., a public hearing
will be held in the auditorium of the Department of
Transportation, Helena, Montana, to consider the amendment of
ARM 24.30.2542, the adoption of new rules I through IV, and the
repeal of ARM 24.30.2543, 24.30.2544, 24.30.2545, and
24.30.2546, all related to safety committees under the Safety
Culture Act.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an accommno-
dation, contact the Department by not later than 5:00 p.m.,
September 5, 1995, to advise us of the nature of the

accommodation that you need. Please contact the Employment
Relations Division, Attn: Ms. Jean Branscum, P.0Q, Box 1728,
Helena, MT 59624 -1728; telephone (406) 444-6401; TDD

(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making process should contact
Ms, Branscum. -

2. The Department of Labor and Industry proposes to amend
a rule as follows: (new matter underlined, deleted matter
interlined)

E D FO V PLO
P (1) t rovi b ew

ruleg II, ITI apd IV], every Bvesy employer that is subject to
the reguirements of ARM 24.30.2541 must also have a safety
committee. If an employer is a party to a collective bargaining
agreement that provides for the establishment and operation of
a safety committee, the terms of the collective bargaining
agreement shall govern the operation of the safety committee,
notwithstanding any other provisions of this rule and ARM
24.30.2543 through 24.30.2546.

(2) Remains the same.

(3) A safety committee should not be dominated by either
management or labor. Federal law prohibits domination of a
safety committee by management . i i i
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(4} Every safety committee shall:

(a) be composed of employee and em r representatives
d_held reqularly scheduled meetin t least ver
months. The _committe should be of sufficjent size
number to provide fo tfective representation the workfo .

Employers with multiple workplaces may elect to have more than

one mmittee. The safety committee (s :

(i) include in its membership r ntatives of employees
and employer, with emplover yepresentatives not _exceeding
employee representatives;

(ii) include in its employer repregentative membership

appointed, elected and/or volunteer members;

(iidi) include in its employee membersghip volunteers or
members elected by their peers. Where employees are represented

a labor organi ion(s) that organization may choose to

appoint or conduct elections to select employee members to serve
on safety committee(s); and

(b) include safety committee activities that assist the
employer in fa finding. T department recommends that the
committee document jts activities (i.e. attendees, subjects
discugsed) and act as a fact finding bo and report to th
employer reqarding:

(i) assessing and controlling hazards;

(ii) assessing safety training and awareness topics;

(iii) communicating with employees regarding safety
committee activities;

(iv) developing safety rules, policies and procedures;

{v) educating employees on safety related topics;

(vi) evaluating the safety program on a reqular basis;

(vii) inspecting the workplace;

(viii} keeping job spegific training gurrent;
(ix) motivati m e 9 _crea ture in the

workplace; ang

(x) reviewing incidents of workplace accidents, inju
and illnesses.

(4) Remains the same, but is renumbered as (5).
AUTH: Sec. 39-71-1505 MCA IMP: Sec¢. 39-71-1505 MCA

REASON : The proposed amendments are reasonably necessary to
implement the provisions of Chapter 238, Laws of 1995 (Senate
Bill 287) related to providing for a waiver of safety
committees, The proposed amendments also simplify the
provisions relating to the duties of a safety committee and
related administrative obligations.

3. The Department of Labor and Industry proposes to adopt
new rules as follows:

RULE. T AVERAGE LOST _WORKDAY JINCIDENCE RATE FOR
QCCUPATIONAL INJURIES AND ILLNESSES (1) For the purpose of
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determining when a waiver of the safety committee requirement is
appropriate, the department annually establishes the average
lost workday incidence rate for occupational injuries and
illnesses for Montana entities. The average incidence rate is
applicable to entities within the same 2-digit Standard
Industrial Classification (SIC) code.

(2) The average incidence rate is based upon Montana data
compiled and published by the U.S. department of labor, bureau
of labor statistics. If sufficient credible Montana data is
lacking for a given 2-digit SIC code, the department will use
national data.

(3) A copy of the current list of average incidence rates
is available by writing the department’s Safety Bureau, P.0O. Box
1728, Helena, Montana, 59624-1728, or telephoning (406) 444-
6401.

AUTH: Sec. 39-71-1505 MCA IMP: Sec. 39-71-1505 MCA

RULE _IT WATVER OF SAFETY COMMITTEE REQUIREMENTS FOR
INDIVIDUAL P NO. SELF - INSURER (1) An individual plan no.
1 self-insurer that is subject to the requirement of having a
safety committee may request a waiver of that requirement from
the department.

(2) The department may dgrant a waiver of the safety
committee requirement to a plan no. 1 self-insurer if the self-
insurer presents sufficient evidence that it has an effective
safety program. Such a waiver is valid for one year, and may be
renewed. If the self-insurer is a member of the Montana self-
ingsurers guaranty fund, the decision of the department to grant
a waiver 1is not effective unless the Montana self-insurers
guaranty fund concurs in the decision. Evidence must include,
but need not be limited to, proof of the following:

(a) a written safety plan that complies with the
provisions of the Montana Safety Culture Act and the rules
implementing the Act;

{(b) documentary evidence of employee participation in the
safety program; and

(¢) a 3 year average lost workday incidence rate for
occupational injuries and illnegses that is not greater than 55%
of the current average incidence rate for Montana entities with
the same 2-digit SIC code.

(3) If the self-insurer disagrees with a department
decision not to grant a waiver, the self-insurer may request a
contegted case hearing.

AUTH: Sec. 39-71-1505 MCA IMP: Sec. 39-71-1505 MCA
U I WALV OF FETY it S F GRO
N F- R (1) A group plan no. 1 self-insurer

whose members are subject to the requirement of having a safety
committee may request a waiver of that requirement from the
deparctment .

(2) The department may grant a waiver of the safety
committee requirement to a plan no. 1 gelf-insurer if the self-
insurer presents sufficient evidence that it has an effective
safety program. Such a waiver is valid for one year, and may be
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renewed. If the self-insurer is a member of the Montana self-
insurers gquaranty fund, the decision of the department to grant
a waiver is not effective unless the Montana self-insurers
guaranty fund concurs in the decision.

(3) The self-insured group may seek either a waiver for
all members of the group or only for certain individual members
of the group. The decision on the scope of the waiver request
lies solely within the discretion of the self-insured group.

(4) The self-insurer seeking a waiver must prove the
existence of an effective safety program. Evidence must
include, but need not be limited to, proof of the following:

{a) if the request is for an individual employer that is
a member of the group:

(i) the employer has a written safety plan that complies
with the provisions of the Montana Safety Culture Act and the
rules implementing the Act;

(ii) documentary evidence of employee participation in the
safety program; and

(iii) a 3 year average lost workday incidence rate for
occupational injuries and illnesses that is not greater than 55%
of the current average incidence rate for Montana entities with
the same 2-digit SIC code; or

(b} if the request is for the group as a whole:

(i) each member of the group has a written safety plan
that complies with the provisions of the Montana Safety Culture
Act and the rules implementing the Act;

{ii) documentary evidence of employee participation in the
safety program; and

(iii) each member has an individual 3 year average lost
workday incidence rate for occupational injuries and illnesses
that is not greater than 55% of the current average incidence
rate for Montana entities with the same 2-digit SIC code.

(5) If the self-insurer disagrees with a department
decision not to grant a waiver, the self-insurer may request a
contested case hearing.

AUTH: Sec, 39-71-1505 MCA IMP: Sec. 39-71-1505 MCA

RU. V_WAJVER OF SAFETY COMMITT. REQUIREM FOR PLAN
NO. 2 AND PLAN NO. 3 EMPLOYERS (1) Any plan no. 2 or plan no.
3 employer that is subject to the requirement of having a safety
committee may request a waiver of that requirement from the
insurer that provides the employer with workers’ compensation
insurance.

(2) An insurer may grant a waiver of the safety committee
requirement to an employer for one year, which may be renewed,
if the employer provides to the insurer sufficient evidence of
the following:

fa)} an effective written safety plan that complies with
the provisions of the Montana Safety Culture Act and the rules
implementing the Act, including documentary evidence of employee
participation in the safety program; and

(b) (i} a satisfactory modification factor, if applicable;
or

(1i) a low incidence of workplace injuries.
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(3) Each plan no. 2 or plan no. 3 insurer may establish
criteria to determine what constitutes sufficient evidence of
the factors identified in (2). An insurer may grant a waiver to
an employer if:

(a) the employer‘s modification factor is not higher than
.87; or

(b} if the employer does not have a modification factor
established, the employer has a 3 year average lost workday
incidence rate for occupational injuries and illnesses that is
not greater than 55% of the current average incidence rate for
Montana entities with the same 2-digit SIC code.

(4) Disputes between an insurer and an employer concerning
the granting or denial of a waliver must be resolved in the
manner provided by the insurance contract for resolution of

disputes.
AUTH: Sec. 39-71-1505 MCA IMP: Sec. 39-71-1505 MCA
REASON : The proposed new rules are reasonably necessary to

implement the provisions of Chapter 238, Laws of 1995 (Senate
Bill 287), regarding waiver of the requirement for employers to
have a safety committee.

4. The Department proposes to repeal the following rules
in their entirety:
24.30.2543 COMPOSITION OF TH FETY COMMITTEE
4. 4 CHEDUL OF T FETY COMMITTEE ME NGS
24, .2 (9] T TY CO EE
30. F S OF AFETY C ITTEE

The rules proposed for repeal are found at pages 24-2785 through
24-2787 of the Administrative Rules of Montana. Authority for
the repeals is based upon 39-71-1505, MCA; the rules to be

repealed implement 39-71-1505, MCA. There is reasonable
necessity for repeal of the rules in order to simplify the
subject matter contained in the rules. ARM 24.30.2542 is

proposed to be amended to address the same general subject
matter as addressged by these rules. The repeals are in response
to the provisions of Chapter 238, Laws of 1995 (Senate Bill
287), regarding waiver of the requirement for employers to have
a safety committee.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

John Maloney, Bureau Chief

Safety Bureau

Employment Relations Division

pepartment of Labor and Industry

P.O. Box 1728

Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., September 18,
1995.
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6. The Department proposes to make the amendments, new
rules, and repeals effective November 1, 1995; however, the
Department reserves the right to amend, adopt or repeal some or
all of the rules at a later time, or to withdraw one or more of
the proposals.

7. The Hearing Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over

Laurle Ekanger, mmissioner

Mark Cadwallader
Alternate Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: July 31, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed )} NOTICE OF PUBLIC HEARING ON
adoption of 3 new rules ) PROPOSED ADOPTION OF NEW
related to the operation of ) RULES

the contractor registration )
program (SB 354) )

TO ALL INTERESTED PERSONS:

1. On September 1, 1995, at 10:00 a.m., a public hearing
will be held in the auditorium of the Scott Hart Building, 303
North Roberts, Helena, Montana, to consider the adoption of 3
new rules related to the operation of the contractor
registration program created pursuant to Chapter 500, Laws of
1995 (Senate Bill 354).

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you reguest an accommo-
dation, contact the Department by not later than 5:00 p.m.,
August 28, 1995, to advise us of the nature of the accommodation
that you need. Please contact the Employment Relations Divi-

sion, Attn: Ms. Linda Wilson, P.0. Box 8011, Helena, MT
59604-8011; telephone (406) 444-6531; TDD (406) 444-5549; fax
(406) 444-4140. Persons with disabilities who need an

alternative accessible format of this document in order to
participate in this rule-making process should contact Ms.
Wilson.

2. The Department of Labor and Industry proposes to adopt
new rules as follows:

C! Rl [¢) (1) Bffective
October 1, 1995, the fee for the issuance, renewal or
reinstatement of a contractor certificate of registration is
$80.00.
AUTH: Sec. 39-9-103 MCA IMP: Sec. 39-9-206 MCA

U, WIT W (1) Compliance
with workers’ compensation laws must be demonstrated by either:

(a) a certificate of insurance issued by the contractor’s
workers' compensation insurer (or self-insured group) stating
that the contractor’'s employees are covered for liability under
the Montana Workers’ Compensation Act and Occupational Disease
Act; or

(b) (i) a copy of the contractor's independent contractor
exemption certificate issued by the department; and

{ii) a written statement, made under penalty of perjury,
that the contractor does not have any employees that are
required to be covered for workers’ compensation purposes.

(2) Compliance with unemployment insurance laws must be
demonstrated by either:
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(a) the Montana unemployment insurance account number; or

(b) a written statement, made under penalty of perjury,
that the contractor does not have any employees that are
required to be covered for unemployment insurance purposes.
AUTH: Sec. 39-9-103 MCA IMP: Sec. 39-9-202 MCA

RULE III ACCEPTABLE FQRMS QF SECURITY (1) The following
are acceptable forms of security for providing the bond required
of contractors:

{(a) a surety bond issued by a corporate surety licensed to
do business in Montana;

(b) cash;

(¢) a certificate of deposit; or

(d) an irrevocable letter of credit.

(2) A certificate of deposit that is offered as security
must :

(a) be issued in the name of, and payable to, the Montana
department of labor and industry;

(b) be issued by a financial 4institution (preferably
located in Montana) which has its deposits insured by an agency
of the United States government;

{c) be delivered to the offices of the department, in
Helena, Montana; and

(d) have a maturity date that does not exceed one year.

(3) An irrevocable letter of credit that is offered as
security must:

(a) be issued and payable to the Montana department of
labor and industry;

(b) be issued by a financial institution (preferably
located in Montana) which has its deposits insured by an agency
of the United States government;

(¢) be delivered to the offices of the department, in
Helena, Montana; and

(d) continue in effect for one year after the date the
financial institution notifies the department in writing that
the irrevocable letter of credit will terminate.

(4) The amount of the security required to be deposited by
a contractor is determined according to the provisions of 39-3-
703, MCA.

(5) Interest on a certificate of deposit used as security
inures to the benefit of the contractor.

AUTH: Sec. 39-3-702 and 39-9-103 MCA
IMP: Sec. 39-3-703 and 395-9-203 MCA

REASON: There is reasonable necessity to adopt these rules in
order to implement the registration provisions of Senate Bill
354 (Chapter 500, Laws of 1995) as of the effective date of
October 1, 1995. As of October 1, 1995, contractors that are
not registered at the time they enter into a contract are
prohibited from suing to enforce that contract or enforce lien
rights stemming from that contract. In addition, a prime
contractor that verifies the registration of a subcontractor
will be able to avoid vicarious 1liability for workers’
compensation or unemployment insurance matters flowing from the
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subcontractor. These rules will apply to all contractors in
Montana involved in the building trades, other than those 16
groups or classifications of persons exempted from registration
by 39-9-211, MCA.

3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Dennis Zeiler, Bureau Chief

Workers’ Compensation Regulations Bureau

Employment Relations Division

Department of Labor and Industry

P.O. Box 8011

Helena, Montana 59604-8011
and must be received by no later than 5:00 p.m., September 8,
1995,

4. The Department proposes to make these new rules
effective October 1, 1995. However, because the statute
granting rule-making authority to the Department does not go
into effect until October 1, 1995, notice of the adoption of
these rules cannot be published until October 12, 1995. The
rules so adopted will be applied retroactively to October 1,
1995.

5. The rules proposed in this notice are intended as
interim measures during the start-up of the c¢ontractor
regigtration program. The Department intends to undertake

additional rule-making to supplement (and if appropriate, amend)
these rules, following informal discussions with interested
persons as to suggestions regarding rules. The Department
expects that it will propose additional rules to address other
issues related to the registration process, education, and
enforcement . The Department anticipates that the additional
rule-making will occur in Fall or Winter 1995.

6. The Hearing Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

/ . /}

! Tl AV
Mark Cadwallader Laurie Ekanger, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: July 31, 1995.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amendment NOTICE OF PUBLIC

)

of rules 44.5.107, 44.5.108, ) HEARING
and 44.5.112 pertaining to )
Fees for Limited Liability )
Companies and Limited )
Liability Partnerships )

TO: All Interested Persons.

1. On Wednesday, September 6, 1995 at 10 a.m., a public

hearing will be held at the Secretary of State Office Conference
Room in Room 225 of the Capitol Building in Helena, Montana, to
consider the amendments of rules 44.5.107, 44.5.108, and
44.5.112. These rules will be applied retroactively to October
1, 1995,

2. The rules proposed to be amended provide as follows
with the matter to be stricken interlined and new matter added,
then underlined:

44.5.107 FEES FOR FILING DOCUMENTS AND 1SSUING CERTIFICATES
- ASSUMED BUSINESS NAMES OR LIMITED LIABILITY PARTNERSHIPS The
secretary of state shall charge and collect for:

(1) filing an application for registration of limited
liability partnership or assumed business name and issuing a
certlflcate $35-06 520.00 lus a 0.0 1i se fee

limi liabili artnerships
(2) filing an application for renewal of registration of
limited liability partnership or assumed business name and

issuing a certificate, #3500 $20.00;

(3) filing an application for an amendment to the
registration of llmlteg liability partpership og assumed
business name and issuing a certificate, &35-08 $20.00

(4) filing an application to reserve asn ;m;;gg ;ghlllgy
partnership name or assumed business name and issuing a
certificate, $10.00;

(5) filing an application for cancellation of limited
liability partnership or assumed business name, $5.00;

(6) filing any other disclosure statement or report of an

assumed business name; or limited liability partnerghip,
520.00. Authority Sec. 30-13-217, MCA; IMP, Sec, 30-13-217, MCA

44.5.108 MISCELLANEOUS CHARGES - A D BU ESS OR
LIMITED LIABILITY PARTNERSHIPS The secretary of state shall
charge and collect:

(1) for furnishing a certified copy of any document,
instrument or paper relating to am limited liabiljty partnership
or assumed business name, 50 cents per page and $2.00 for the
certification;
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(2) for furnishing any certificate not mentioned in this
rule, or ARM 44.5.107, $15.00;

(3) for furnlshlng a computerized prlntout of assumed
business name information, $1.00. Authority Sec. 30-13-217,

MCA; IMP, Sec. 30-13-217, MCA

44.5.112 FEES FOR FILING DOCUMENTS - LIMITED LIABILITY
COMPANIES The secretary of state shall charge and collect for:

(1) filing articles of organization, $20.00+ {plus a $50.00
license fee);

Subsections (2} through (10) remain the same.

(11) filing an application of a foreign limited liability
company for a certificate of authority to transact business in
this state and issuing a certificate of authority, $20.00 (plus
a 5$50.00 licenge fee);

Subsections (12) through (23) remain the same.
Buthority Sec. 35-8-211, MCA; IMP, Sec. 35-8-202, 35-8-212, 35-
8-1003, MCA.

3. The rationale for proposed amendments for rules
44.5.107 and 44.5.108 is to set fees for the activities
associated with the newly enacted Limited Liability Partnerships
Act. The amendments to rules 44.5.107 and 44.5.108 are
necessary to proscribe fees commensurate with the costs of
filing, storing and retrieving information in a timely and
accurate manner. The amendments to rules 44.5.107 and 44.5.112
are being made to indicate the $50.00 license fee required in
Section 30-13-117, MCA as amended by Ch. 499 Laws of Montana
1995 and Section 35-8-212, MCA, is in addition to the filing
fee,

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Garth
Jacobson, Secretary of State’s Office, P. 0. Box 202801, Helena,
MT %9620-2801 and must be received no later than September 8,
1995.

5. Garth Jacobson, Secretary of State’s office been
designated to preside over and conduct the hearing.

Vel

By: Secretary of State Mike Cooney

Lt

a le Reviewer

pated this 31st day of July, 1995.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.605
and 46.12.606 pertaining to
medicaid coverage and
reimbursement of dental
services

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.605 AND
46.12.606 PERTAINING TO
MEDICAID COVERAGE AND
REIMBURSEMENT OF DENTAL
SERVICES

TO: All Interested Persons

1. On September 5, 1995, at 10:00 a.m., a public hearing
will be held in Room 306 of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.605 and 46.12.606 pertaining to
medicaid coverage and reimbursement of dental services.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
August 29, 1995, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.0. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be amended provide as
follows:

46.12.605 DENTAL SERVICES, REIMBURSEMENT Subsections (1)
through (1) (b) remain the same.

(c) the department’s fee schedules contained in sections
G and H deted;—July 31993, of the department’s dental services
provider manual (October 1995) and in section F
4993, of the department‘’s denturist services provider manual
(July 1993) published by the department.

(2) For the purpose of specifying fees for reimbursement
of covered dental and orthodontic services, the department
incorporates by reference sections G and H—dated—July 1993+ of
the department’s dental service provider manual (Qctober 1995)
published by the department:

(a) dental and orthodontic services that are designated in
the manual as being reimbursed through the report method, "BR",
or are listed in the manual under the fee column are reimbursed
by the medicaid program at 65.2% of the billed charge for
services provided to adults and 80% of the billed charge for
services provided to children. For purposes of this rule,
services provided to children are services provided while the
recipient is under age 21.

(3) Subject to A 6.12.516, children’s Pental and
orthodontic services not listed in sections G and H of the
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dental services provider manual that are determined to bhe
medically necessary by the department’s designated review
organization after an EPSDT screen will be reimbursed through
the "by report" method whieh—3e—65.2% at 80% of the billed
charges;

(4) For the purpose of specifying fees for reimbursement
of covered denturist services, the department incorporates by
reference section F;,—dated—July—3993; of the department’s
denturist service provider manual (July 1993).

Subsections (5) through (8) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec¢. 53-6-101, 5$53-6-113 and 53-6-141 MCA

v (1) For
purposes of specifying dental and orthodontic services covered
by the medicaid program and the limitations on the coverage of
those services, the department incorporates by reference
sections G and H;—dated--July—3}993+ of the dental services
provider manual (Qgtober 1995) published by the department.

(2) For purposes of specifying denturist services, covered
by the medicaid program and the limitations on the coverage of
those services, the department incorporates by reference section
Fr—dated—July—31993+ of the denturist services provider manual
(July 1993) published by the department:

Subsections (2) (a) through (5)(b) remain the same.

(c) replacement of lost dentures is a covered servicej—and

t : - : A

Subsection (5) (¢) (1) remains the same.

Subsections (%) (d) (1) and (5)(d)(ii)remain the same in text

but are renumbered (5)(c) (ii) and (5)(c)(iii).
dentures which are between 5 and 10 years old

may be replaced when the treating dentist documents the need for
replacement, but reimbursement will be at the rate for
duplicating (or jumping) the dentures; and

vy (v) the limits on coverage of denture replacement may
be exceeded when the designated review organization determines
that the existing dentures are causing the recipient serious
physical health problems~; and

Subsections (6) through (8) remain the sama.

AUTH: Sec. 53-2-201 and 53=6-113 MCA
IMP:  Sec. 53-6-101 and 53-6-113 MCA

3. The proposed rules are necessary to increase medicaid
fees for dental services provided to children and to adopt
limitations on coverage and reimbursement of certain dental
procedures.
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Since enactment of the early and periodic screening, diagnostic
and treatment (EPSDT) program by Congress in 1987, dental
services for children have been a primary focus of mandatory
medicaid services for children. While EPSDT has been expanded
from its original form to broaden the federal service coverage
requirements for children, dental services have remained a
primary focus of the program. Dental services are one of the
core preventative services that children require to maintain
their general health. The EPSDT program has increased the need
and demand for access to preventative and restorative dental
services for children.

The proposed rule would increase medicaid fees for dental
services provided to children in order to encourage dental
service providers to expand access to dental services for
medicaid eligible children. The proposed fees are contained in
a fee schedule that is part of a new provider manual that will
be incorporated by reference in the rule. The fees were set
using average charge information for 1995 obtained by surveying
providers and starting with a fee at 80% of the average charge
for each service. The department then reviewed each fee with
provider groups and adjusted some of the individual fees upward
or downward to more appropriate levels. A copy of the proposed
fee schedule is available upon request from the Department of
Public Health and Human Services, Medicaid Services Division,
111 N. Sanders, P.O. Box 4210, Helena, MT 59604-4210.

The new dental services manual proposed to be incorporated into
the rule will also contain a revised list of covered services.
Based upon professional review of the services currently
covered, the department is proposing to eliminate or limit
medicaid coverage of certain procedures because the services
have been determined to be cosmetic in nature or not medically
necessary, or because an adegquate alternative service is
available at lower cost. Reimbursement for other specitic
services has been increased or added to allow utilization in
appropriate cases. A list of the specific proposed changes is
available upon request from the Department of Public Health and
Human Services, Medicaid Services Divisjion, 111 N. Sanders, P.O.
Box 4210, Helena, MT 59604-4210,

The department estimates that the proposed rules will increase
medicaid expenditures under the dental program by $850,310 in
fiscal year 1996 and $928,878 in fiscal year 1997, including
both state and federal funds. A copy of the proposed changes
may be obtained from local county human service officez. The
medicaid advisory council has been advised of the proposed
changes on July 20, 1995.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
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of Public Health and Human Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than September 7, 1995.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

6. The rule changes will become effective October 1,
1995.

Rule Reviewer Derctor, Puisxc Health and

Human Services

Certified to the Secretary of State July 31 , 1995,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.13.303, 46.13.304 and
46.13.401 pertaining to low
income energy assistance
program

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.13.303, 46.13.304
AND 46.13.401 PERTAINING TO
LOW INCOME ENERGY
ASSISTANCE PROGRAM

- St S

TO: All Interested Persons

1. on August 30, 1995, at 10:00 a.m., a public hearing
will be held in Room 306 of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.13.303, 46.13.304 and 46.13.401
pertaining to low income energy assistance program.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than $:00 p.m. on
August 21, 1995, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.0. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as, proposed to be amended provide as
follows:

6,13,303 ABLE COME_STAN (1) The income
standards in the table in subsection (2) below are the 19854 1995
U.S. government office of management and budget poverty levels
for households of different sizes. This table applies to all
households, including self-employed households.

(a) Households with annual gross income at or below 125%
of the 1994 1995 poverty level are financially eligible for low
income energy assistance. Households with an annual gross
income above 125% of the 1994 1995 poverty level are ineligible
for low income energy assistance.

(2) Annual income standards for all households:

Family Poverty 125 150

Size Guideline Percent Percent
One $ 7360 7,470 5 97206 9,338 $33;040 11,20%
Two 9,846 10,030 2,306 12,538 47606 15,045
Three . 125320 12,590 5460 15,738 38486 18,885
Four 14860 15,150 185500 18,938 224200 22,725
Five 17280 17,710 21,600 22,138 25+920 26,565
Six 397606 20,270 24,7060 25,338 295640 30,405
Additional 2480 2,560 3166 3,200 37726 3,840

member add
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AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53-2-201 MCA

46.,13.304 CALCULATING INCOME Subsections (1) through (2)
remain the same,

(a) the household’s annual gross income is between 125%
and 150% of the 1994 1995 U.S. government office of management
and budget poverty level for the particular household size;

Subsections (2)(b) through (3) remain the same.

(a) the household’s annual gross income is between 125%
and 150% of the 1994 1995 U.S. government office of management
and budget poverty level for the particular household size;

Subsections (3) (b) through (3) (¢)(x) remain the same.

AUTH: Sec. 53-2-20]1 MCA
IMP: ‘Sec., 53-2-201 MCA

46.13.401 BENEFIT AWARD MATRICES Subsections (1) through
(2) (d) remain the same.

TABLE OF BENEFIT LEVELS

(i) SINGLE FAMILY

NATURAL
# BEDROOMS GAS ELECTRIC  PROPANE  FUEL OIL WOOD COAL
ONE Sa364 215 5350 294 $363 297 5443 239 5340 192 S 176
THO 369 313 508 428 531 432 433 348 334 280 305 255
THREE 502 427 €92 583 69} 589 663 474 455 381 435 348
FOUR 9% 587 963 802 968 810 3 652 626 524 &M 479
(ii)  MULTI-PAMILY
NATURAL
# BEDROOMS GAS ELECTRIC PROPANE  FUEL OIL WOOD COAL
ONE $ads 182 S396 249 5397 251 404 254 5394 162 S 148
THO 323 274 445 375 449 3719 453 383 292 245 @67 223
THREE 474 402 663 550  66F 556 665 562 438 359 9% 328
FOUR S64 470 263 §42 2 68 649 36 657 602 419 463 383
(iii) MOBILE HOME
NATURAL
# BEDROOMS GAS ELECTRIC  PROPANE  FUEL OIL WOOob COAL
ONE $334 18] S$a396 248 SI0E 251 5380 211 5I9d 162 S$iIV 148
THO @ 265 431 362 433 366 366 309 283 237 268 216
THREE 424 352 5% 480 574 486 484 410 A6 314 W49 287
FOUR 463 393 3% 536 644 542 6§43 457 448 351 382 320

Subsection (2)(e) remains the same.

AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53-2-20) MCA
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3. ARM 46.13.303 contains tables of income standards
which show the poverty level (guideline), 125% of poverty, and
150% of poverty for different sized families. The tables

showing 125% of poverty are used in determining eligibility for
the Low Income Energy Assistance Program (LIEAP), which is
limited to persons whose annual gross income is egual to or less
than 125% of the federal poverty level. Tables showing the
poverty level are included because the size of an eligible
family’s benefit is based on what percentage of poverty their
income is. Tables showing 150% of poverty are included because
deductions from income for dependent care costs and wmedical
expenses prescribed in ARM 46.13.304 are available only if the
family’s gross annual income is between 125% and 150% of the
poverty level. The amendment of ARM 46.13.303 and 46.13.304 is
necessary in order to take into account inflationary cost
increases as reflected in the 199% U.S. Offtice of Management and
Budget poverty levels. These updated tables are to be used
rather than the 1994 poverty levels to determine eligibility for
LIEAP.

The Department anticipates that Montana’s 1995 federal block
grant for energy assistance will be 25% less than its grant for
1994. Therefore ARM 46.13.401 must be amended to reduce the
figures in the benefit award matrices taking into consideration
this reduced funding as well as Department of Energy cost
projections for 1995-96. The average LIEAP benefit will be
reduced by only 15% despite the anticipated 25% reduction in
funding because some Energy Conservation and Energy Assistance
Account funds will be used for benefits rather than for client
education and outreach jin order to minimize benefit reductions.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public Health and Human Services, P.0. Box 4210, Helena, MT
59604~4210, no later than September 7, 1995.

5. The Qffice of Legal Atftfairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing,

5)¢w¢ﬁ éLéw%\ H4ﬁZ:&567’df? (22454: LTy
Rule Reviewer Director, Public Health
and Human Services

Certified to the Secretary of State July 31, 1995.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.12.508
pertaining to medicaid
reimbursement for outpatient
hospital imaging and other
diagnostic services

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.508 PERTAINING
TO MEDICAID REIMBURSEMENT
FOR OUTPATIENT HOSPFITAL
IMAGING AND OTHER
DIAGNOSTIC SERVICES

e e St Nt e

TO: All Interested Persons

1. On August 30, 1995, at 11:00 a.m., a public hearing
will be held in Room 306 of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rule 46.12.508 pertaining to medicaid
reimbursement for outpatient hospital imaging and other
diagnostic services.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
August 21, 1995, to advise us of the nature of the accommodation
that you heed. Please contact Dawn Sliva, P.O. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rule as proposed to be amended provides as
follows:

Subsection (1) remains the same.

(2) Except for the services reimbursed as provided in
subsections (3) through +%F (9), all facilities will be
reimbursed on a retrospective basis. Allowable costs will be
determined in accordance with ARM 46.12.509(2) and subject to
the limitations specified in ARM 46.12.509(2)(a), (b) and (c).
The department may waive retrospective cost settlement for such
facilities which have received interim payments totaling less
than $100,000 for inpatient and outpatient hospital services
provided to Montana medicaid recipients in the cost reporting
period, unleass the provider requests in writing retrospective
cost settlement. Where the department waives retrospective cost
settlement, the provider’s interim payments for the cost report
period shall be the provider’s final payment for the period.

Subsection (2) (a) remains the same.

(3) Except as otherwise specified in these rules, the
following outpatient hospital services will be reimbursed under
a prospective payment methodology for each service as described
in subsections (4) through %} (9) of this rule.

Subsections (4) through (7)(e) remain the same.
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ospi efi
(9) Other diagnostic services will be reimbursed on a fee

agi o

aged jve v e (R|
[s) ne or the ocedu
bal amount of the medicare BRVS. v
diagnostic service imbursed under this S a thos

listed in the Current Procedural Terminoloay, Fourth Edition
CPT-4 in Addendum K to Chapter VI Bil eview

Medicare Part A Intermediary Manual, Part 3 (HCFA Pub. 13-3).

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-~111, 53-6-113 and 53-6-~141 MCA

3. The proposed rules are necessary to revise the current
medicaid reimbursement methodology for imaging and other
diagnostic services under the outpatient hospital program. The
department proposes to adopt a prospective payment methodology
to replace the current retrospective cost-based approach for
imaging and other diagnostic services, The 1993 legislature
authorized a study and evaluation of outpatient hospital
reimbursement, and the study was performed by Abt Associates on
behalf of the department. Abt recommended that imaging and
other diagnostic services be reimbursed using a prospective

methodology similar to that used by medicare. Medicaid
currently reimburses these services at rates higher than
medicare. The proposed rule is necessary to adopt a more

efficient and cost-effective reimbursement methodology for
imaging and other diagnostic services.

The proposed methodology would reimburse imaging and other
diagnostic services at 160% of the technical component of the
medicare resource-based relative value scale (RBRVS) commonly
referred to as the Physician’s Medicare Fee Schedule. The
medicare fee schedule, global fee, consists of a technical and
a professional component. The technical component covers the
facility’s supplies, staff time and other items. The
professional component covers the physician service, which is
reimbursed separately by medicaid under the physician services
program. In a few cases, there is no technical component for a
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particular procedure code under medicare. In these cases, the
fee would be 100% of the global medicare fee. For imaging
services where no medicare fee has been assigned, reimbursement
will be a prospective fee set at a specified percentage of usual
and customary charges. The proposed medicaid fees would provide
incentives for hospitals to be efficient and cost-effective in
providing these services. The proposed fees would also be
certain, easy to understand and easy for the department to
administer and update.

The proposed methodology has been revised from the methodology
proposed in the July 1 outpatient hospital reimbursement rule.
That earlier proposal was withdrawn based upon new information
that became available after the original propesal and which
suggested that the proposed methodology would generate lower
fees than originally estimated. The fees under this proposal
are substantially higher than the fees under the previous
proposal.

In the aggregate, the proposed change is estimated to reduce
medicaid payments to hospitals for outpatient hospital services
in an amount estimated to be bhetween $200,000 and $400,000. The
actual dollar amount of the anticipated reduction cannot be
determined with certainty because the necessary data to make a
more specific estimate is unavailable.

The proposed new rule subsections are numbered as proposed
subsections (8) and (9) to correspond to other changes to ARM
46.12.508 that became effective July 1, 1995 but that do not yet
appear in the ARM volumes.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public Health and Human Services, P.O. Box 4210, Helena, MT
59604-4210, no later than September 7, 1995.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

6. The rule changes will be effective October 1, 1995,

&' T &Zﬂm' @ g /# M?:
Rule Reviewer rector’, Public Health 44nd

Human Services

Certified to the Sacretary of State July 31 , 1995,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.805 AND
46.12.806 PERTAINING TO
MEDICAID COVERAGE AND
REIMBURSEMENT OF DURABLE
MEDICAL EQUIPMENT

In the matter of the
amendment of rules 46.12.805
and 46.12.806 pertaining to
medicaid coverage and
reimbursement of durable
medical equipment

Nt et e o ot

TO: All Interested Persons

1. Oon August 30, 1995, at 1:30 p.m., a public hearing
will be held in Room 306 of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.805 and 46.12.806 pertaining
to medicaid coverage and reimbursement of durable medical
equipment.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you reguest an
accommodation, contact the department no later than 5:00 p.m. on
August 21, 1995, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.0. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be amended provide as
follows:

46.12.805 PROSTH C DEVICES i)
]

(1) Requirements for the purchase or rental of prosthetic
devices, durable medical equipment, and medical supplies and
related maintenance, repair and services are as follows:

(a) Subject to the
i , the department will pay the lowest of
the following for prosthetic devices, durable medical equipment,
and medical supplies
services not also covered by medicare Lg:_;ng_;ggjpj_n;

(i) the provider’s aetual-submitted usyal and customary

charge for the item; or

Subsection (1)(a)(ii) remains the same.

(b) Except—as—provided—in—subscetion—{(5) Subject to the
requirements of this rule, the department will pay the lowest of
the following for prosthetic devices, durable medical equipment,
and medical supplies ang d mainte
services which are also covered by medicare for the recipient:

(i) the provider’s aetual-submitted
charge for the item;

Subsections (1) (b) (ii) and (1) (b) (iii) remain the same.
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(¢} For all purposes under ARM 46.12.805 and 46.12.806,

the amount of the provider’s usual apd customary charge may not
easonab charge usually and customayily charged b
er t ayers, cha i e consid
reasonable if less than or equal to the manufacturer’s suqgested
i i or i s without a manufacturer’ sted
t ardge wi be consid easo i the
' cquisjiti co o a [os i
e _amo o s t a cust
the oun e j c
b i it doe ot exceed the average ¢ e 11
aid ers b ore t 0%. o tems, the
50 arge ma ot ces enta of t
sopab u arge s specified in subsectio

Subsection (1)(c) remains the same in text but is
renumbered (1) (d).

(i) for any line item of prosthetic dev1ce, durable
med1ca1 equlpmentL ahd medical supplies a
Vi on which charges exceed $1000.00;

Subsectiong (1) (c)(ii) through (1) (d) remain the same in
text but are renumbered (1) (d)(ii) through (1)(e).

4e)y (f) Reimbursement for prosthetic devices, durable
medical equ1pmentL and medical supplles and related maintenance,
repair and serv ;gg utilized by nursing facility residents and
billed by a nursing facility is subject to the limits in the
department’s rules governing nursing facility reimbursement.

Subsection (2) remains the same.

(3) Medicaid reimbursemepnt for jtems provided on a rental
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info vide a
statement of the i that anot| s
roviding the & ess the ovi

c or inform indicati t

viding the item. jer prov

Lpment .
fte 2 _mont rental, the

to own the item and the provider must transfer ownership of the
i o the ipi fter e - t o
provider may bill separately for supplies, maintenance, repair,
components, adjustments and services related to the jtem,
subi o th uj ts of these exc t i
charges are not reimbursable during the mapufacturer’s warranty
period.

(d) All rentals wjll be paid on a monthly basis, except
a e

ent is o . e 120% ca
oe t a a ej e inu
long as the item is medically necessary.

{f) If the purchase of a rental item is cost effective,
the department may negotiate with the provider to purchase the
item.

[
o

4 urchase fe bee
but a monthly rental fee has been set, medjcaid reimbursement
for purchased items shall be limited to 10 times the monthly
ent e ablished in accordanpc
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Subsections (4) through (5)(a) (iii) remain the same in text
but are renumbered (5) through (&)

t t re

AUTH: Sec. 53-2-201 and 53-6-113 MCA

IMP:  Sec. 53-2-201, 53-6-101, 5376~-111, 53-6-113 and 53-
6-141 MCA

46. .806 QST c U U

SC; 19) (1) Providers must
bill for prosthetic devices, durable medical equipment, and
medical supplies and relate i i i
using the procedure codes and modifiers set forth, and according
to the definitions contained, in the health care financing
administration’s common procedure coding system (HCPCS)
Information regarding billing codes, modifiers and HCPCS is
available upon request from the Department of See&a&——and
Rehabilitatien—Serviees Public He
Medicaid Services Division, 111 N. Sanders, P.0O. Box 4210,
Helena, MT 59604-4210.

Subsections (2) and (2)(a) remain the same.

(b) Upon review of the aggregate number of billings as
provided in subsection (a), the department will establish a fee
for each item which has been billed at least 50 times by all
providers in the aggregate during the previous 12-month period.
The department shall set each such fee at 90% of the average
charge billed by all providers in the aggregate for such item
dur1ng such prev1ous 12-month perxod.

' [19 [l and E

Subsection (2)(b) (i) remains the same.

(c) Per Except as provided in subsection (f). for all
items for which no fee has been set under the provisions of
subsection (b), the department’s fee schedule amount shall be

90% of the provider’s aetual ysual and customary charge.

Subsectlonst(d) throuqh_(d)(li) remain the sane.
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Subsections (3) through (4)(b) remain the same.

AUTH: Sec. 53-6+113 MCA

. IMP:  Sec. 53-2-201, 53-6-101, 53-6-111, 53=6-113 and 53-
6-141 MCA
3. The proposed rule amendments are necesgary to adopt

certain requirements and limitations regarding reimbursement
under the medicaid durable medical equipment program.

The current provider manual indicates that medicaid policy is
not to pay more in rentals than the amount of the purchase price
for the item. As a general policy, this limit does not take
into account differences between various types of equipment. In
some circumstances the limit simply is not workable. Yet in
other circumstances, providers have billed medicaid for
excessive amounts by charging rental fees which over time
greatly exceed the reasonable purchase price of an item. This
policy also failed to account for the cost of necessary supplies
and maintenance of rental items.

Providers have gquestioned the department’s procedure for the
billing of supplies and waintenance for rental items. The
department believes that all supplies necessary for rental
equipment should be included in the monthly rental amount, but
some providers are billing separate additional amounts for
supplies and maintenance.

Some providers have also abused the reimbursement process by
charging medicaid higher amounts for items than usually and
customarily charged to all other payers. The department’s rules
in some circumstances allow for payment of the provider’s actual
submitted charge. This has been interpreted to mean the
provider’s usual and customary charge. In many cases it is
apparent that the charges are excessive, yet it {is very
difficult to establish the level of the provider’s usual and
customary charge for a particular item.

The proposed adoption of new ARM 46.12.805(3) through 46.12.805
(3)(e) and 46.12.805(4) is necessary to limit reimbursement for
rental items to an efficient and cost-effective amount. The
proposed amendment would place a limit on rental fees paid by
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medicaid for certain eguipment. The limit would apply only to
equipment that is subject to the medicare capped rental program
or classified by medicare as "routine and inexpensive rental."
For these items, total medicaid payments would not exceed 120%
of the purchase price of the item. The monthly rental is
limited to 10% of the purchase price for up to 12 months. The
proposed amendments to ARM 46.12.805(1), 46.12.805(1)(a),
46.12.805(1) (b), 46.12.805(1) (c) (i), 46.12.805(1) (f),
46.12.805(3)(b) and 46.12.806(1) would provide that the rental
amounts include all related supplies, maintenance, repairs, etc.
The limit is set at 120% of the purchase price to allow for the
included supplies, maintenance and repairs.

The proposed rule amendments in ARM 46.12.805(3) (a) through
46.12.805(3) (e) also specify various details as to how the limit
would be applied in particular circumstances. The rule
specifies how the purchase price would be determined for
purposes of the rental limit, the circumstances under which a
new 12-month period would begin and that rentals will be
reimbursed on the basis of a monthly fee. Ownership of rental
items would transfer to recipients after 12 months of rental and
providers c¢ould bill separately for maintenance, repairs and
supplies after the 12-month rental period.

The proposed rule amendments to ARM 46.12.805(1)(a) (i),
46.12.805(1) (b) (i), 46.12.805(1)(c) and 46.12.806(2) (c) would
also place a specific limit upon the amount that providers may
charge to the medicaid program. Charges would be limited to the
reasonable charge usually and customarily charged by the
provider to all payers. The provider could not charge medicaid
for the same item more than it c¢harges other payers. Also, the
charge must be reasonable, and it would be considered reasonable
if it is no more than the manufacturer’s suggested list price.
If there is no list price, the charge would be considered to be
reasonable if the provider’s acquisition cost is at least 50% of
the charge. For items custom fabricated by the provider,
charges would be considered reasonable if within 20% of the
average charge by all providers for the same item. The
department believes that these amounts are consistent with
reasonable industry practice. The department believes that
adoption of these limitations will prevent excessive charges to
the medicaid program, while allowing reasonable and adequate
reimbursement for covered itews.

Questions have also arisen regarding the meaning of the phrase
wcovered by medicare” in ARM 46.12.805(1)(a) and (b). The issue
has been whether this means that medicare generally covers the
item or whether it means medicare is covering the item for the
particular recipient. The proposed rule amendment specifies
that the medicare allowable amount applies as a limit only where
medicare is covering the item for that recipient. In such
cases, the provider is providing the jitem based upon the
medicare payment and medicaid pays only the coinsurance and
deductible to bring the total payment up to the medicare
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allowable charge. The proposed amendment is necessary to
specify the reimbursement amount in these circumstances.

The proposed rule amendment in new ARM 46.12.806(2) (e) would
also adopt specific fees for diapers and diaper-related items.
Medicaid covers diapers for recipients needing diapers because
of a medical condition. Suppliers presently are reimbursed 90%
of their customary charges, which have proven to exceed amounts
charged to other payers. 1In addition, providers have charged
for delivery of the diapers and related items. Program costs in
this area have been increasing 28% annually. The proposed
amendment is necessary to limit fees to a reasonable amount,
while maintaining fees at a level adequate to maintain access to
suppliers throughout the state.

The proposed rule amendment would adopt a fee schedule for
diapers and related items. The fee schedule would fit into the
provisions of ARM 46.12.805(1)(a) and 46.12.805(1)(b), and in
effect provide an upper limit of reimbursement. The fee for
diapers will be $.70 per diaper and all billing must be on a per
diaper basis, rather than based upon varying unjits such as
packages, cases, etc. The fee for liners, shields and pads will
be $.40 each. Other miscellaneous incontinence items will
continue to be paid on a "by report" basis. The proposed fees
were determined after reviewing the average amount currently
reimbursed and surveying providers. Delivery fees would not be
billable in addition to the set fees. 1In addition, the proposed
rule amendment to ARM 46.12.805(7) will limit medicaid coverage
to 180 diapers per month. This amount is more than adequate for
the vast majority of recipients. The proposed limits and fees
for diapers and related items are necessary to reimburse these
items in a more efficient and cost effective manner and to
discourage unnecessary use by recipients.

The department estimates that the diaper related provisions of
the proposed rule will result in decreased expenditures of
approximately $442,347 for the biennium, including both state
and federal funds. The fiscal impact associated with changes in
the rental of durable medical equipment is unknown.

The proposed amendment to ARM 46.12.806(2) (b) is necessary to
assure that fees set using average provider billings are set
based upon reasonable charges. Otherwise, providers could
benefit from a higher fee simply by repeatedly billing excessive
charges for an item. The proposed rule would eliminate
excessive charges from the billings for purposes of setting fees
under this subsection.

Proposed ARM 46.12.806(2) (f) is necessary to impose a reasonable
limitation on the amount paid on new procedure codes. Where
medicare has set a fee for the procedure code, the medicaid fee
will be the medicare fee until the department sets a fee based
upon the average of 50 billings under ARM 46.12.806(2)(c). At
that time, the department fee would replace the medicare fee.

15-8/10/95 MAR Notice No. DPHHS-6



-1570-

A copy of the proposed rule amendments may be obtained from
local county human service offices.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public Health and Human Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than September 7, 1995,

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

6. The rule changes will become effective October 1, 1995.

Rule Reviewer DlEECtOr, %blic Hea'fth an@

Human Services

Certified to the Secretary of State July 31 , 1995,
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS

OF THE STATE OF MONTANA

In the matter of the NOTICE OF AMENDMENT OF

)
amendment of ARM 12.2.501 ) ARM 12.2.501
pertaining to crappie as )
nongame species in need of )
management )
)

TO: All interested persons

1. Oon March 30, 1995, the Department of Fish, Wildlife
and Parks published notice of the proposed amendment of the
above-captioned rule at page 429 of the 1995 Montana
Administrative Register, issue number 6.

2. The department has amended the rule as proposed.

3. No comments or testimony were received.

MONTANA DEPARTMENT OF FISH,
WILDLIPE & PARKS

G f. P m
Robert N. Lane patrick J. Gdaham, Director
Rule Reviewer

Certified to the Secretary of State July 31, 1995,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE BTATE OF MONTANA

NOTICE OF AMENDMENT
OF RULES

In the matter of the amendment of )
rules 16.8.1404, 16.8.1413 and )
16.8.1429, dealing with opacity )
requirements at kraft pulp mills )

(Air Quality)
To: All Interested Persons

1. on February 23, 1995, the board published notice of
the proposed amendment of the above-captioned rules at page
254 of the 1995 Montana Administrative Register, Issue No. 4.

2. At its regularly scheduled meeting of May 19, 1995,
the board adopted the amendments as proposed with no changes.

3. The board appointed Will Hutchison as hearing offi-
cer to preside over a public hearing in Missoula. The board
received two written comments prior to the hearing and numer-
ous comments and documents during the hearing. In response to
the hearing officer’s request, several persons who commented
at the hearing supplemented their oral comments after the
hearing with written materials referred to in their testimony.

COMMENT : The department explained its rationale for the pro-
posed amendments. The department reviewed the history of ARM
16.8.1404, opacity regulation of Stone Container Corporation‘s
recovery bojlers, and Stone’s petition for a declaratory rul-
ing interpreting ARM 16.8.1404 as allowing a 35% opacity limit
on Stone’s No. 4 recovery boiler, installed in 1972. The de-
partment explained that, after the board granted Stone’s peti-
tion, and after the board granted the department’s petition
for rehearing, the department and Stone reached an agreement
to try to resolve the matter through a public rulemaking pro-
ceeding. The department explained that the opacity limits and
monitoring requirements in the proposed amendments would be
more stringent than the limits in the board’s September, 1994,
decision granting Stone’s petition for a declaratory ruling,
more stringent than the 35% opacity limit under the federal
new source performance standards (NSPS) for new kraft pulp
mill recovery boilers, and as stringent or more stringent than
the opacity limits for kraft pulp mill recovery boilers in the
majority of states having kraft pulp mills and/or kraft pulp
mill opacity rules. The department explained that the 30%
opacity limit that would apply to Stone’s No. 4 recovery boil-
er would be less stringent than the 20% limit set in the de-
partment’s 1992 permit modification that resulted in Stone’s
permit appeal and petition for a declaratory ruling. The de-
partment stated that the proposed continuous 6-minute average
opacity monitoring requirements would enhance the department’s
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ability to measure compliance by recovery boilers installed on
or before September 24, 1976, which are not subject to NSPS
monitoring requirements. The department stated that the pro-
posed opacity limits will not increase Stone’s allowable mass
particulate emission limits or atfect Stone’s compliance with
the Missoula PM~-10 control plan.

RESPONSE: The board found the lack of any increase in Stone’s
allowable mass particulate emission limits to be a desirable
component of the amendments. The board also favors the use of
continuous 6-minute average opacity monitoring requirements to
continuously monitor compliance, without the restrictions of
periodic visual observations. The amended rules’ application
of lower opacity limits to Stone’s No. 3 and No. 5 recovery
boilers, instead of addressing just the disputed limit for the
No. 4 boiler, is also a desirable component of the amendments.

COMMENT : Several people commented in support of the rule
amendments, and specifically supported the continuous monitor-
ing requirements as an improvement over visual monitoring of
opacity and as an ald to mill operators in complying with opa-

city standards. Ed Scott, director of environmental affairs,
and W.G. Stuart, general manager, for Stone Container Corpora-
tion, spoke in support of the amendments. They stated that

the proposed opacity limits are stringent when compared to the
requirements in other states where Stone has kraft pulp mills.
They stated that the proposed monitoring requirements that
would apply to Stone’s older recovery boilersd should result in
reduced mass emissions and opacity.

RESPONSE: The amended rules’ application of lower opacity
limits to Stone’s No. 3 and No. 5 recovery boilers, instead of
addressing just the disputed limit for the No. 4 boiler, and
the addition of continuous monitoring requirements for the No.
3 and No. 4 recovery boilers are desirable components of the
amendments.

COMMENT : Many of the comments received in opposition to the
proposed amendments did not relate specifically to the pro-
posed amendments but related to health problems asserted to be
related to particulate emissions from the Stone mill, studies
regarding the adverse health affects of particulate pollution,
the health impacts of pollutants other than particulate, oppo-
sition to state regulation of Stone, and ethical obligations
of board members. Representatives of local environmental or-
ganizations presented a list of proposals to improve air and
water quality at the Stone mill.

RESPONSE: Based on reference information and peer reviewed
studies submitted with some of these comments, the board adop-
ted a finding concluding that the lower opacity limits con-
tained in the proposed rule amendments would protect the pub-
lic health or environment of the state and would mitigate harm
to the public health or environment. State, as opposed to
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local, regulation of a facility such as Stone’s kraft pulp
mill is required by Mont. Code Ann. § 75-2-301(4).

The petitions and list of propesals to improve air and water
quality at Stone’s mill contained provisions that are outside
the subject matter of the noticed rule amendments, so the
board could not consider them as part of this rulemaking pro-
ceeding.

COMMENT: Some persons commenting expressed opposition to the
department attempting to resolve the declaratory ruling pro-
ceeding through a negotiated rulemaking and without an analy-
sis of the health impacts of the proposed amendments. oppo-~
nents stated that the language of the present rule requires a
20% opacity limit for Stone’s No. 4 recovery boiler and that
the board erred in interpreting the rule to allow a 35% limit.
Some opponents asserted that the negotiated rulemaking prohib-
ited the board from modifying or rejecting the proposed amend-
ments,

RESPONSE: It is common to resolve disputed legal issues
through legislation or rulemaking. The department did not
present an analysis of the health impacts of the proposed
amendments. However, the proposed amendments are intended to

provide more stringent opacity limits than the limits result-
ing from the board’s interpretation of the present rules,
With the amendment of the present rules to require continuous
6~minute average opacity monitoring on all kraft pulp mill
recovery boilers, adverse health impacts should be reduced.
Stone presented three months of monitoring data indicating
that continuously monitoring opacity from all three of Stone’s
recovery boilers resulted in a significant reduction in opaci-
ty and particulate emissions.

By agreeing to the request to initiate rulemaking on the pro-
posed rule amendments submitted by Stone and the department,
the board did not give up its discretion to adopt, reject, or
modify the proposed rules or delegate that discretion to any
other person or entity. Following public comment and deliber-
ation, the board decided to adopt the proposed rule amend-
ment.s.

COMMENT : Many persons commenting asserted that the proposed
amendments are less restrictive than present requirements and
objected to 1less stringent air quality standards for Stone
when local regulations are requiring Missoula citizens to re-
duce emissions from private vehicles and wood stoves.

(%) : The proposed 30% opacity limit for recovery beoilers
installed after November 23, 1968, that would affect Stone’s
No. 4 recovery boiler, is less restrictive than the 20% opaci-
ty limit that the department and many commenters have asserted
applies under the present rules. However, the proposed 30%
opacity limit for recovery boilers installed after November

15-8/10/95 Montana Administrative Register



1575~

23, 1968, is more restrictive than the board’s interpretation
of the present rules as allowing a 35% opacity limit and there
is no dispute that the other proposed cpacity limits and moni-
toring requirements are more restrictive than the requirements
of the present rules.

COMMENT : Several opponents urged the board to adopt opacity
limits of no greater than 20% for all of Stone’s recovery
boilers, including the No. 5 recovery boiler, which is pres-
ently subject to a 35% NSPS limit.

RESPONSE: Under the present state rules, and under federal
regulations, new kraft pulp mill recovery boilers are required
to meet only a 3%% opacity limit. fThere was insufficient evi-
dence presented for the board to find that a 20% opacity limit
is necessary to protect public health and welfare.

COMMENT : Several opponents stated that any action by the
board in this matter should have a beneficial impact on Mis-
soula’s air quality,.

RESPONSE: Based on reference information and peer reviewed
studies submitted with some of these comments, the board adop-
ted a finding concluding that the lower opacity limits con-
tained in the proposed rule amendments would protect the pub-
lic health or environment of the state and would mitigate harm
to the public health or environment.

COMMENT : Jim Carlson, director of environmental health for
the Missoula City-County Health Department, spoke in opposi-
tion to the proposed amendments. He asserted that a 20% opac-
ity limit on Stone’s No. 4 recovery boiler would significantly
reduce mass particulate emissions below the allowable limits
in Stone‘s air quality permit. He stated that monitoring data
produced by Stone showed that, with present pollution control
equipment, Stone could meet opacity limits of 15%, 25% and 10%
on recovery boilers No. 3, 4 and 5, respectively. He comment-
ed that continuous opacity monitoring could and should be re-
quired in Stone’s permit for all three recovery boilers with-
out the proposed rule amendments.

RESPONSE: There was insufficient data presented to conclude
that a 20% opacity limit on kraft pulp mill recovery boilers
is necessary to protect public health and welfare or that a
20% opacity limit on Stone’s No. 4 recovery boiler would sig-
nificantly reduce Stone’s actual mass particulate emissions.
Stone presented evidence that the No. 4 recovery boliler was
operating under 20% opacity most of the time now. There was
no evidence presented that the present rules or Stone’s pres-
ent permit provide authority to the department to require con-
tinuous 6-minute average opacity monitoring for Stone's No. 3
or No. 4 recovery boilers at this time. That authority is
contained in the proposed amendments,
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COMMENT : Several opponents commented that monitoring data
provided by Stone showed that Stone could comply, and should
be required to comply with, a 20% opacity limit on the No. 4
recovery bhoiler.

: There was insufficient data presented for the board
to find that a 20% opacity limit is necessary to protect pub-
lic health and welfare or that Stone’s No. 4 recovery boiler
could continuously meet a 20% opacity limit.

COMMENT : Garon Smith, associate professor of chemistry and
member of the Missoula City-County Air Pollution Control
Board, commented as a neutral party. He stated that, based
upon monitoring data provided by Stone, actual opacity from
Stone’s recovery boilers is significantly less than the limits
in the present and proposed rules and he suggested that it
would be more productive for the community and Stone to engage
in a cooperative effort to reduce plant-wide particulate emis-
sions.

SPONSE: The board agrees with these comments.

4. The record in this rulemaking proceeding indicates
that a portion of the proposed rule may result in imposition
of a more stringent state standard than the present comparable
federal standard for opacity from kraft pulp mill recovery
boiler stacks constructed or modified after September 24,
1976, The record indicates that the federal new source per-
formance standard (NSPS) limit for such recovery boiler stacks
is 35%. The limit in the proposed rule, at ARM 16.8.1413(9),
is 30%.

After deliberation at its meeting of May 19, 1995, the
board adopted a finding concluding that the lower opacity lim-
it contained in the proposed rule would protect the public
health or environment of the state, would mitigate harm to the
public health or environment, and is achievable under current
technology at a reasonable cost to the regulated community.

The board made this finding after review of the record
and deliberation concerning the record in this proceeding.
Testimony in the record indicates that lowered opacity limits
result in lowered particulate (PM-10) emissions. This testi-
mony was not in dispute. Testimony and exhibits in the record
referenced a 1994 article from the Annual Review of Public
Health entitled Acute Respiratory Effects of Particulate air
Pollution. The article used a meta analysis of 20 air pollu-
tion studies. It found total mortality is observed to in-
crease by approximately 1% per 10-part per million increase in
PM-10 particulates and stronger associations were observed for
cardiovascular mortality (1.4 %) and respiratory mortality
(3.4%). The study did not detect acute effects with cancer or
other nonpulmonary and noncardiovascular causes of mortality.
The study also found associated increased hospital and emer-
gency room admissions, especially for asthmatics, and de-
creased lung function and capacity. (Exhibit 9, pages 123-
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27.) Similar results were found in summaries of other stud-
ies. (Speaker 40, Exhibit 30.) The board found the evidence
on this issue in this proceeding conformed with peer-reviewed
scientific studies reviewed by the board in other matters that
have come before it in other proceedings, in particular the
Billings S02 SIP proceeding. Testimony from employees of the
company operating the only kraft pulp mill in Montana stated
the proposed state standard contained in the proposed rule is
achievable using current technology at a nominal cost.
(Speaker 4, Exhibit 4; also see Exhibits 9 and 28 for data:
Speaker 5, Exhibit 5.)

BOARD OF ENVIRONMENTAL REVIEW

by (oo Ry I
CINDY vWKlﬁ/chaxrperson

Certified to the Secretary of State _July 31, 1995 .

Reviewed by:

Jghn F. North, DEQ Attorney
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment of
rules 16.42.302, 304-310, 312-318,
and 320-323 concerning evaluation
of asbestos hazards and conduct of
asbestos abatement; requirements

) NOTICE OF AMENDMENT
}
)
)
; )
for accreditation and permitting )
)
)
)
)
)

OF RULES

of, and training courses for,
persons involved in asbestos
abatement; and requirements for
permits for asbestos abatement
projects.
(Asbestos)

To: All Interested Persons
1. On May 25, 1995, the department published notice of the

proposed amendment of the above-captioned rules at page 874 of
the 1995 Montana Administrative Register, Issue No. 10.

2. The department adopted the rules as proposed with no
changes.
3. No oral or written comments were received.
~ <.

MARK A. SIMONICH, Director

Certified to the Secretary of State __Julv 31, 1995.

Reviewed by:

N SF 2,

JoOn F. North, DEQ Attorney
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment of
rule 16.42.402 and 16,42.40%

) NOTICE OF AMENDMENT

)
concerning accreditation of )

)

)

OF RULES

asbestos-related occupations and
penalties for violations of
asbestos laws and rules
(Agbestos)

To: All Interested Persons

1. On June 29, 1995, the department published notice
of the proposed amendment of the above-captioned rules at
page 1095 of the 1995 Montana Administrative Register, Issue
No. 12.

2, The department adopted the rules as proposed with
no changes.

3. No oral or written comments were received.

e A

A. SIMONICH, D

rector

Certified to the Secretary of State _July 31, 1995 B

Reviewed by:

WoF vt

Jofin F. North, DEQ Attorney
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules

) NOTICE OF THE AMENDMENT

) RULES 46.12.520, 46.12.521,
46.12.520, 46.12,521, ) 46.12.522, 46.12.2002,
46.12.522, 46.12.2002, ) 46.12.2011 AND 46.12,2013
46.12.2011 and 46.12,2013 ) PERTAINING TO MEDICAID
pertaining to medicaid ) PODIATRY, PHYSICIAN AND
podiatry, physician and mid- ) MID-LEVEL PRACTITIONER
level practitioner services ) SERVICES

TO: All Interested Persons

1. On May 25, 1995 the Department of Social and Rehabili-
tation Services published notice of the proposed amendment of
rules 46.12.520, 46.12.521, 46.12.522, 46.12.2002, 46.12.2011
and 46.12.2013 pertaining to medicaid podiatry, physician and
mid-level practitioner services at page 913 of the 1995 Montana
Administrative Register, issue number 10.

2. The Department has amended rules 46.12,520, 46.12.521,
46.12.522, 46.12.2002, 46.12.2011 and 46.12.2013 as proposed.

3. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services was abolished and its duties and
programs were assumed by the new Department of Public Health and
Human Services. In accordance with 2-15-136 MCA, all references
in these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

4. The Department has thoroughly considered all
commentary received:

COMMENT: The Department received two telephone inquiries on how
the revised ARMs affected the definition of physician
assistants.

RESPONSE: The section of ARM that defines physician assistants
was not revised so there is no effect.

o o gl el b

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State July 31 , 1995.
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VOLUME NO. 46 OFINION NO. 8

ANNEXATION - Effect of annexation of rural fire district
territory on obligation to repay loan incurred by district;
CITIES AND TOWNS - Effect of annexation of rural fire district
territory on obligation to repay loan incurred by district;
FIRE DISTRICTS - Effect of amnnexation of district territory on
obligation to repay loan incurred by district;
INTERGOVERNMENTAL COOPERATION - Effect of annexation of rural
fire district territory on obligation to repay loan incurred by
district;

MONTANA CODE ANNOTATED - Sections 7-2-4716(2), 7-12-
4102 (2) (e) (ii), 7-33-2109, -2121, -2122, -2124, -2129;

MONTANA LAWS OF 1991 - Chapter 459;

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 126
(1988), 38 Op. Att'y Gen. No. 87 (1980);

REVISED CODES OF MONTANA, 1947 - Section 11-2008.

HELD: When a city annexes territory which has been part of
a rural fire district, Montana law does not allow the
district to tax the annexed property to finance
repayment of a nonbonded loan incurred by the fire
district prior to the annexation.

July 21, 1995

Mr. Mike Salvagni

Gallatin County Attorney

615 South 16th Avenue, Room 100
Bozeman, MT 59715

Dear Mr. Salvagni:
You have requested my opinion on the following question:

If a city annexes an area from a rural fire district,
does the obligation for a loan incurred by the fire
district go with the property?

Your question arises from the annexation by the City of Bozeman
in March 1994 of a portion of the Sourdough Rural Fire District
[*Pistrict"] which had previously been contiguous to, but
outside, the boundaries of the city. The annexed portion was
owned by one Donald F. Hannah. In 1992, the District had
entered into an agreement with the State Board of Investments
for a loan by the Board of $101,500 to the District for the
purchase of certain equipment and facilities for the District's
operations. Prior to the annexation, Hannah’s annexed property
was subject to tax levy to retire the District’s indebtedness to
the Board. You inquire whether it remains subject to levy or
other charge to repay the loan after the property has been
annexed to the city.
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Before answering your gquestion, I must address a preliminary

issue. In the memorandum accompanying your request, you pose
the question whether under current law, rural fire districts may
borrow money without issuing bonds. Such power had been

recognized by prior Attorney General’s Opinions reasoning that
the power to borrow was necessarily implied in order to ensure
achievement of the purposes of creation of the rural fire
district. 42 Op. Att'y Gen. No. 126 (1988}, 38 Op. Att'y Gen.
No. 87 {(1980). In addition, this question has been definitively
answered in the affirmative by HB 113, introduced in the 1995
Legislature, passed and signed by the Governor, and effective
October 1, 1995, That bill amended Mont. Code Ann. § 7-33-2109,
the statute authorizing rural fire districts to raise wmoney by
issuing bonds, by adding language which explicitly authorized
rural fire districts to borrow money without issuing bonds or,
in the words of the bill, to "pledge the income of the
district . . . to secure financing necessary to procure
equipment and buildings to house the equipment." However, this
bill did not address your primary question.

A rural fire district has only those taxing powers provided by
the legislature. 3A C. Antieau, Local Government Law § 30D.08
(1992) . Mont. Code Ann. § 7-33-2109 generally limits the taxing
power of a rural fire district to "all property within a rural
fire district.” Annexation of a portion of the district removes
the annexed property from the district, since by statute rural
fire districts may consist only of property "in any
unincorporated territory or town," Mont. Code Ann. § 7-33-2101.
It would ordinarily follow then that removal of property from
the confines of a rural fire district would also remove the
property from the taxing power of the district,

The legislature has, however, created exceptions to this rule,
providing in Mont. Code Ann, § 7-33-2124 that property
"detracted" from a district through the division process set
forth in Mont. Code Ann. §§ 7-33-2122 and -2123 remains liable
for "any existing warrant and bonded indebtedness." Similarly,
Mont.. Code Ann. § 7-33-2129 provides that property which leaves
a rural fire district through annexation "is liable for any
bonded indebtedness of the rural fire district existing as of

the date of the annexation," and provides a method of offsetting
the municipal tax burdens by the amount of the rural fire
district tax assessments. In the absence of a similar

legislatively created exception--for example, for tax levies to
retire indebtedness other than bonded indebtedness--I am unable
to find authority for a rural fire district to levy taxes
against property which is not within the boundaries of the
district.

I presume that the legislature was aware of the provisions that
had been made for retirement of bonded indebtedness when it
enacted the recent legislation referred to above, recognizing
the power of rural fire districts to incur other kinds of
indebtedness. See Helena Valley Irr, Dist., v. State H'way
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Comm’'n, 1%0 Mont. 192, 199, 433 p.2d 791, 794 (1967). Had the
legislature intended to extend the power of rural fire districts
to allow taxation to retire nonbonded debts, it could easily
have s0 provided. The absence of such provision counsels
against recognizing the power to tax annexed property for the
retirement of non-bonded indebtedness.

Prior opinions have recognized that powers of rural fire
districts may be implied by necessity. In 38 Op. Att'y Gen.
No. 87 (1980), for example, Attorney General Greely held that
rural fire districts had the implied power to borrow money
without issuing bonds to finance the purchase of fire equipment,
since the ultimate purpose of the creation of the district would
be frustrated in the absence of the ability to purchase
fire-tighting equipment. 1 find no need to imply the power to
continue to tax property which leaves the district to retire
such nonbonded loans. It is common for such loansg to be gecured
by security interests in the property purchased with their
proceeds. That is the case with the loan at issue here. Loan
Agreement Between Board of Investments of the State of Montana
and Sourdough Rural Fire District, Ex. H. Moreover, when the
1980 opinion was issued, rural fire districts lacked the power
to create bonded indebtedness. That power has since been
conferred by the legislature. Mont. Code Ann. § 7-33-2109(2).

There is no reason to believe that rural fire districts cannot
secure financing for their equipment and building needs through
one of these two methods in the absence of the power to tax

annexed property to retire nonbonded indebtedness. If that
becomes the case, the legislature has the power to enact
corrective statutes. I therefore conclude that the absence of

statutory authority to tax annexed property to retire nonbonded
debt precludes a finding that the authority exists.

A sBecond issue is raised by Mont. Code Ann. § 7-2-4716(2), which
states in part:

Annexed property which is part of a sanitary district
or other special sgervice district which has installed
water, sewer, or other utilities or improvements paid
for by the residents of said district shall not be
subject to that part of the municipal taxes levied for
debt service for the first 5 years after the effective
date of annexation.

At this point we must ask whether a rural fire district is a
vgpecial service district." The term "special service district®
ia not defined in either statutory or case law in Montana,
Applying the doctrine of ejusdem generis, the term “apecial
service district® must be defined by reference to the examples
given in the defining statute. County of Chouteau v. City of
Fort Benton, 181 Mont. 123, 126, 592 P.2d 504, 506 (1979). The
examples contained within the statute refer to improvements of
the capital investment type, which would not include fire
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protection. City of Butte v. School Dist. No. 1, 29
Mont. 336, 341, 74 P. 869, 871 (1904); Mont. Code Ann.
§ 7-12-4102(2) (e) (ii). Although the legislative history is not

explicit on this point, the lengthy consideration and eventual
rejection of a proposed amendment to this statute designed to
address the problems of annexations of territory from fire
districts leads me to conclude that the 1974 legislature did not
intend that the section of the statute discussed above should
apply to rural fire districts. Mins., Senate Local Gov’t Comm.,
Feb. 21, 1974, at 1-3, Feb. 28, 1974, at 1-3.

A third issue involves Mont. Code Ann., § 7-33-2124, which
regulates the distribution of assets and liabilities following

the division of a rural fire district. However, it does not
appear that the annexation of rural fire district territory fits
what the legislature intended by the term "division." The

history and context of Mont. Code Ann. § 7-33-2124 reveal that
when a rural fire district is "divided," the original district
becomes two or more districts, Mont. Code Ann., §§ 7-33-2121 and

-2122; Rev. Codes Mont. § 11-2008 (1947). Both before and after
annexation, on the other hand, there is but one district--albeit
a smaller one after a successful annexation. Also, it is my

understanding that the statutory procedure for the division of
a rural tire district is not usually followed in cases of
municipal annexation. I therefore conclude that Mont. Code Ann
§ 7-33-2124 has no application to property which leaves a
district through annexation.

Finally, an approach to which you devote considerable attention
is best summarized in your statement:

If the obligation to pay the loan does not go with the
annexed property, then there is an unconstitutional
interference with the Sourdough Fire District’s right
to contract.

Insofar as this approach seeks a determination concerning the
constitutionality of the statutory scheme, I decline to address

that issue. A strong presumption exists that statutes are
constitutional and, as Attorney General, I am routinely called
upon to defend the validity of state statutes. It has,

therefore, been my usual practice to decline consideration of
questions involving the constitutionality of state statutes, and
I do so here.

In any event, I would be hard-pressed to find that the
annexation of a portion of the District without providing that
the annexed area remains subject to tax for District purposes
impairs the obligation of the lcoan contract between the District
and the Board of Investments. I note initially that the loan
documents make no warranty as to the identity or amount of
property which would be subject to taxation by the district to
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retire the loan balance. Moreover, the loan documents expressly
provide that the District’s obligation to repay the loan

shall be absolute and unconditional . . . and shall
not be . . . modified in any manner or to any extent
whatsoever, including, without limiting the generality
of the foregoing, any . . . change in the laws of the
United States or of the State.

Loan Agreement between Board of Investments of the State of
Montana and Sourdough Rural Fire District, § 5.04. A reduction
in the amount of property subject to tax to retire the loan
would not in any way diminish or change the responsibilities of
the parties under the loan contract. As far as the loan
contract is concerned, the District would remain obligated for
the full amount of the loan.

State ex rel. Savings Bank v. Barret, 25 Mont. 112, 63 P. 1030
(1901), the case on which you rely on this point, recognizes
that a statutory impairment of a contract occurs when "a law
relieves the parties from the moral obligation of performing the
original stipulations of the contract and prevents their legal
enforcement." 25 Mont. at 119 (citations omitted). Under the
terms of the contract at issue here, no statute would operate to
relieve the District of its obligation to repay the loan, and
accordingly no impairment of its contract could be found.

THEREFORE, IT IS MY OPINION:

When a city annexes territory which has been part of a
rural fire district, Montana law does not allow the
district to tax the annexed property to finance repayment
of a nonbonded loan incurred by the fire district prior to
the annexation.

cerely,

jpm/rfa/kaa

Montana Administrative Register 15-8/10/95



-1586-

NOTLCE OF FUNCTIONS OF ADMINISTRATIVE CQDE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or proposed rules., The address

ig Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

of the

Known
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

Adminigtrative Rules of Montana.  (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Reqigter (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

inistrative Rul of Mon

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. GO to cross reference table at end of each
title which lists MCA section numbers and
corregponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Adminiastrative Procedure Act for
inclugion in the ARM, The ARM is updated through March 31,
1995. This table includes those rules adopted during the period
April 1, 1995 through June 30, 1995 and any proposed rule action
that was pending during the past 6-month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) Thig table does not, however,
include the contents of this issue of the Montana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it 1is
necessary to check the ARM updated through March 31, 1995, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the gsubject matter of
the rule and the page number at which the action is published in
the 1994 and 1995 Montana Administrative Register.

ADMINISTRATION, Depart

I and other rules - State Purchasing, p. 1371

(Public Employees’ Retirement Board)

I Approval of Requests for Retirement and Authorizing
Payment of Retirement Benefits, p. 2686, 3182

I-IIX Mailing Information on Behalf of Non-profit
Organizations, p. 727, 1318

2.43.203 Deadline for Submitting Facts and Matters When a

Party Requests Reconsideration of an Adverse
Administrative Decision, p. 3116, 205

2.43.305 and other rules - Mailing Membership Information for
Non-profit Organizations, p. 2688, 3181

2.43.418 Accrual of Membership Service - Service Credit for
Elected Officials, p. 733, 1319

2.43.432 Purchase of Additional Service in the Reatirement
Systems Administered by the Board, p. 516, 1033

2.43.451 and other rule - Purchase of Service for Members who

are Involuntarily Terminated after January 1, 1995
but before July 1, 1997 - Limitations on Their Return
to Employment within the Jurisdiction, p. 730, 1320

2.43.509 and other rules - Periodic Medical Review of
Disability Retirees - Cancellation of Disability
Benefits, p. 2878, 206

2.43.606 Conversion of an Optional Retirement Upon Death or

Divorce from the Contingent Annuitant, p. 1289
2.43.612 and other rules - Eligibility for and Calculation of
Annual Benefit Adjustments for Montana Residents -
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{Teachers’
2.44.301A

2.44.518

1589

Annual Certification of Benefits Paid by Local
Pension Plans, p. 150, 533
Retirement Board)

and other rules - Creditable Service for Members
after July 1, 1989 - Calculation of Age - Installment
Purchase - Value of Housing - Direct Transfer or

Rollover - Reporting of Termination Pay - Payment for
Service--Calculation of Retirement Benefits -
Definitions - Membership of Teacher’s Aides and Part-
time Instructoras - Tranafer of Service Credit from
the Public Employees’ Retirement System - Eligibility
Under Mid-term Retirements - Computation of Average
Final Compensation - Adjustment of Benefits - Limit
on Earned Compensation - Adjustment of Disability
Allowance for Outside Earnings - Membership of Part-
time and Federally Paid Employees - Interesat on Non-
payment for Additional Credits - Purchase of Credit
During Exempt Period - Calculation of Annual Benefit
Adjustment - Eligibility for Annual Benefit
Adjustment, p. 977

and other rules - Independent Contractor - Limit on
Earned Compensation - Lump Sum Payments at the End of
the School Term, p. 3057, 349

(State Compensation Insurance Fund)

1

I

I

2.55.404

and other rule - Policy Charge - Minimum Yearly
Premium, p. 1067

and other rule - Temporary - Policy Charge - Minimum
Yearly Premium, p. 516, 922

and other rules - Optional Deductible Plans -

Retrospective Rating Plans - Premium Rates, p. 2690,
2881, 3084, 18, 109
Scheduled Rating - High Loss Modifier, p. 1, 350

AGRICULTURE, Department of, Title 4

I

I-1V

4.10.202

4.12.1221

and other rule - Incorporation by Reference of Model
Feed and Pet Food Regulations, p. 243, 1321
Importation of Mint Plants and Egquipment into
Montana, p. 422, 1323

and other rules - Classification and Standards for
Pesticide Applicators, p. 2883, 3183, 20

and other rules - Alfalfa Leaf-Cutting Bees -
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292

STATE AUDITOR, Title 6

I-VIII
I-XII

6.6.3505

15-8/10/95

Standardized Health Claim Forms, p. 3060, 923
Montana Life and Health Insurance Guaranty

Aggociation Act - Notice Concerning Coverage
Limitations and Exclusions, p. 152, 456
and other rules - Annual Audited Reports -

Establishing Accounting Practices and Procedures to
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be Used in Annual Statements in Order to Comply with
Accreditation Requirements, p. 157, 455

(Classification and Rating Committee)

6.6.8001 and other rules - Informal Advisory Hearing Procedure
- Agency Organization - Adoption of Model Rules -
Definitions - Administrative Appeal of Classification
Decision - General Hearing Procedure -~ Updating
References to the NCCI Basic Manual for Workers’
Compensation and Employers’ Liability Insurance, 1980
Edition, p. 985

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1980 Ed., p. 522, 1035

6.6.8301 Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Ed., as Supplemented through July 1,
1995, p. 2456

6.6.8301 Updating References to the NCCI Basic Manual for
Workers’ Compengation and Employers’ Liability
Insurance, 1980 Ed., as Supplemented through August
30, 1994, p. 2570, 351

COMMERCE, Degpartment of, Title 8

(Board of Alternative Health Care)

8.4.505 and other rule - High Risk Pregnancy - Conditions
Which Require Physician Consultation, p. 1377

8.4.507 and other rules - Required Reports - Vaginal Birth
After Cesarean (VBAC) Deliveriea - Management of

Infectious Waste, p. 2998, 459

(Board of Architects)
8.6.407 and other rules - Examination - Individual Seal -
Standards for Professional Conduct, p. 2771, 352

(Board of Cosmetologists)
8.14.814 Feep - Initial, Renewal, Penalty and Refund Fees,
p. 160, 461

(Board of Dentiastry)

8.16.405 and other rules - Fees for Dentigts, Dental
Hygienists, Anesthesia and Denturists - Dental
Hygienist Credentials, p. 2573, 3090

8.16.408 and other rules - Applications te Convert Inactive
Status Licenses to Active Status Licensea - Dental

Hygienists - Definitions - Use of Auxiliary Personnel
and Dental Hygienists - Dental Auxiliaries, p. 1380

(Board of Horse Racing)

B.22.302 and other rules - Board of Stewarda - Definitiona -
Annual License Fees - General Provisions -
Permissible Medication - Programs - Exacta Betting,

p. 2774, 3184
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8.22.502

(Board of
8.30.404

(Board of
8.32.1606

(Board of
8.36.406

(Board of
8.44.402

(Board of
8.52.606

(Board of
B8.56.602A

(Board of
8.57.402

(Board of
8.58.411
8.58.419

(Board of
8.59.601

{Board of
I

1591

and other rule - Licenses for Parimutuel Wagering on
Horse Racing Meetings - General Requirements, p. 426,
843

Funeral Service)
and other rules - Reciprocity - Fees - Definitions -

Continuing Education - Sponsors - Standards for
Approval - Prior Approval of Activities - Post
Approval of Activities - Review of Programs -

Hearings - Attendance Record Report - Disability or
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845

Nursing)
and other rules - Non-disciplinary Track - Admission
Criteria - Educational Requirements, p. 3065, 847
Optometry)
General Practice Requirements, p. 329, 1415
Plumbers)
and other rules - Definitions - Applications -
Examinations - Renewals - Journeyman Working in the
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out-
of-State Applicants, p. 3118, 466
Pasychologists)
and other rule - Required Supervised Experience - Fee
Schedule, p. 3001, 354
Radiologic Technologists)

Permits, p. 2886, 21

Real Estate Appraisers)
and other rule - Appraisal Reports - Application
Requirements, p. 2696, 22

Realty Regulation)
Fee Schedule, p. 2698, 3186
and other rules - License Discipline - Application
for Licensure - Discipline of Property Management
Licensees, p. 5, 468

Reepiratory Care Practitioners)
and other rules - Continuing Education, p. 2700, 3093

Veterinary Medicine)
Licensees from Other States, p. 8

(Milk Control Bureau)

8.79.301

15-8/10/95

Aspegsments, p. 89, 4695, 534
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(Board of Milk Control)

8.86.502 and other rules - Initial Determination of Quota -
Quota Adjustment - Pooling Plan Definitions -
Computation of Quota and Excess Prices - Payments to

Pool Dairymen, p. 162, 470

(Local Government Assistance Division)

I Incorporation by Reference of Rules for Administering
the 1995 CDBG Program, p. 993
I Incorporation by Reference of Rules for Administering

the 1995 CDBG Program, p. 3067

(Board of Investmentasa)
8.97.919 Intercap Program - Special Assessment Bond Debt -
Description - Requirements, p. 3069, 207

8.97.1301 and other rules - Definitions - Forward Commitment
Fees and Yield Requirements for all Loans -
Investment Policy, Criteria, and Preferences -

Interest Rate Reduction for Loana to For-profit
Borrowers funded from the Coal Tax Trust -
Infrastructure Loans, p. 1070

8.97.1301 and other rules - Loan Programs Administered by the
Board of Inveastments, p. 247, 621

(Economic Development Division)

IT-XIIT Implementation of the Job Investment Act, p. 1075

(Board of Housing)

8.111.303 and other rules - Financing Programs - Lending
Ingtitutions - Income Limits - Loan Amounts, p. 166

(Montana State Lottery)
8.127.1007 Sales Staff Incentive Plan, p. 1947, 3094

EDUCATION, Title 10

(Superintendent of Public Ingtruction)
10.16.1302 and other rules - Special Education School Funding,
p. 2576, 356

(Board of Public Education)
10.55.601 Accreditation Standards: Procedures, p. 331, 1037

10.55.604 Accreditation Standards; Procedures - Alternative
Standard, p. 3154, 623

10.55.711 and other rules - Accreditation - General: Class
Size and Teacher Load - Class Size: Elementary,

p. 3156, 625
10.5%.907 Distance Learning, p. 3152, 626
10.56.101 Student Assessment, p. 3151, 627
10.57.101 and other rules - Teacher Certification - Review of

Policy - Definitions - Grades - Emergency
Authorization of Employment - Approved Programs -
Experience Verification - Test for Certification -

Minimum Scores on the National Teacher Examination
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10.57.218

218993

Core Battery - Renewal Requirements - Renewal
Activity Approval - Appeal Process for Denial of
Renewal Activity - Recency of Credit - Endorgement
Information - Class 1 Professional Teaching
Certificate - Clase 2 Standard Teaching Certificate -
Classe 3 Administrative Certificate - Clasa 4
Vocational Certificate - Clasa 5 Provisional
Certificate Social Workers, Nurses and Speech and
Hearing Therapists - Request to Suapend or Revoke
Teacher or Specialist Certificate - Notice and
Hearing for Certificate Revocation - Hearing in
Contested Cases - Appeal from Denjal of Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal - Extension of Certificates for
Military Service - Conversion Program Secondary to
Elementary - Class 6 Specialist Certificate, p. 3125,
628

Teacher Certification: Renewal Unit Verification,
p- 995

FAMILY SERVICES, Department of, Title 11

I

I

I

I
11.2.203
11.5.1002
11.7.306
11.7.313
11.7.501
11.7.603
11.12.104
11.13.101
11.14.103
11.14.226
11.14.401
11.14.605
15-8/10/95

and other rules - Fair Hearings and Review of Records
by the Department Director, p. 997, 1423

and other rule - Definitions - Medical Necessity
Requirements of Therapeutic Youth Group Homes, p. 95,
471

Smoke Free Environment in Day Care Facilities,
p. 2890, 3188, 25

Youth Care Facilities - Persons Affected by
Department Records, p. 2594, 2936, 3011

Requests for Hearings Upon Notification of Adverse
Action, p, 2888, 3187

Day Care Rates for State Paid Day Care, p. 740, 1117
Right to a Fair Hearing in Regard to Foster Care
Support Services, p. 1002, 1424

Model Rate Matrix Used to Determine Payment to Youth
Care Facilities, p. 736, 1118

Foster Care Review Committee, p. 10, 281

Foater Care Support Services - Diaper Allowance,
p- 93, 930

Minimum Requirements for Application for Youth Care
Facility Licensure, p. 1000, 1425

Model Rate Matrix to Basic Level Therapeutic Youth
Group Homes, p. 738, 1119

Registration and Licensing of Day Care Facilities,
p- 2393, 2742, 23

Caregivers in Day Care Centers for Children, p. 526,
931

Family Day Care Home Provider Responsibilities and
Qualificationa, p. 91, 472

8liding Fee Scale Chart Used to Determine Eligibility
and Copayments for State Paid Day Care Under the
Block Grant Program, p. B72, 1325
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FISH, WILDLIFE, AND PARKS, Department of, Title 12

I-v
12.2.501

12.6.801

12.6.901

12.6.901

12.6.901

12.6.904

12.7.803

and other rules - Wildlife Habitat, p., 1644, 3095
Crappies as Nongame Species in Need of Management,
p. 429

Boating Closure on the Upper End of Hauser Reservoir
from October 15 through December 15 Each Year,
p. 1386

Restriction of Motor-propelled Water Craft on the
Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557,
1120

No Wake Speed Zone in the North Shore and Marshall
Cove of Cooney Reservoir, p. 5%5, 1038

No Wake Speed Zone in Bigfork Bay of Flathead Lake,
p. 2600, 366

Public Access Below Rainbow Dam and Madison Dam,
p. 333, 932

and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal
to the Commission, p. 3004, 367

GOVERNOR, Title 14

14.8.201

and other rulea - Electrical Supply Shortage, p. 12,
1039

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I

I

I-v

I-VII
16.8.401
16.8.1404
16.8.1903
16.8.1907

Personal Care Facilities - Application of Other
Licensure Rules to Personal Care Facilities, p. 435,
852

Adult Day Care Centers - Application of Other
Licensure Rules to Adult Day Care Centers, p. 433,
853

Water Quality - Adding T Classification to Surface
Water Quality Standards, p. 171

Establishing Administrative Enforcement Procedures
for the Public Water Supply Act, p. 2398, 208, 282
Aboveground Tanks - Minimum Standards for Aboveground
Double-walled Petroleum Storage Tank Systems, p. 1087
and other rules - Air Quality - Emergency Procedures

- Ambient Air Monitoring - Visibility Impact
Asgessment - Preconstruction Permits - Stack Heighta
- Dispersgion Techniques - Open Burning -

Preconstruction Permits for Major Stationary Sources
or Major Modifications Located Within Attainment or
Unclassified Areas - Operating and Permit Application
Fees - Operating Permits - Acid Rain Permits,
p. 3070, 535, 848

and other rules - Air Quality - Opacity Requirements
at Kraft Pulp Mills, p. 254

and other rule - Air Quality - Air Quality Operation
and Permit Fees, p. 2052, 3189

Air Quality - Increasing Feea for the Smoke
Management Program, p. 1004
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16.10.239
16.10.504
16.10.701
16.14.540

16.20.401

16.20.603

16.20.604

16.20.608
16.20.612
16.20.712
16.24.406
16.24.414
16.28.101
16.29.103
16.32.302
16.32.375
16.32.396
16.32.922

16.32.1001
16.42.302

16.42.402

16.44.103
16.45.402

16.45.1101

15-8/10/95
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and other rules - Minimum Performance Reguirements
for Local Health Authorities, p. 1797, 2941, 26

Drinking Water - Licensing Standards for Drinking
Water Manufacturers, p. 99, 368
and other rules - Campgrounds - Trailer Courts and
Campgrounds, p. 2602, 2892, 634
Solid Waste - Financial Assurance Requirements for
Class II Landfills, p. 175, 665
and other rule - Water Quality - Modifying and

Updating Minimum Requirements for Public Sewage
Systems, p. 168, 667

and other rules - Water Quality - Surface and
Groundwater Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 743, 1098

Water Quality - Water Use Classifications--Clark Fork
- Columbia River Drainage Except the Flathead and
Kootenai River Drainages, p. 2707, 3099

Water Quality - Reclassifying Daisy and Fisher
Creeks, p. 528

Water Quality - Water Use Classifications on Indian
Reservations, p. 530

Water Quality - Criteria for Determining
Nonsignificant Changes in Water Quality, p. 531, 1040
and other rules - Day Care Centers - Health Standarda
for Operating Day Care Centers, p. 3158, 473
Tuberculogis Testing of Fmployees in a Day Care
Center, p. 564, 1041

and other rules - Communicable Diseases - Control
Measures for Communicable Diseases, p. 751, 1127
Dead Human Bodies - Transportation of Dead Human

Bodies, p. 431, 850

Health Care Facilities - Construction Standards for
Health Care Facilities, p. 14, 283

and other rules - Health Care Facilities -
Construction Standards for Hospices and Specialty
Mental Health Care Facilities, p. 437, 851

Kidney Treatment Centers, p. 2782, 3192

Perasonal Care Facilities - Fees for Inspecting
Personal Care Facilities, p. 2784, 3193

Adult Day Care Center Services, p. 2780, 3194

and other rules - Evaluation of Asbestos Hazards and
Conduct of Asbestos Abatement - Regquirements for
Accreditation and Permitting of, and Traihing Courses
for, Persons Involved in Asbestos Abatement -
Requirements for Permits for Asbestoa Abatement
Projects, p. 874

and other rule - Agbestos - Accreditation of
Asbestos-related Occupations - Penalties for
Violations of Asbestos Laws and Rules, p. 1095

and other rules - Hazardous Waste - Control of

Hazardous Waste, p. 560, 1042

and other rule - Underground Storage Tanks - Minimum
Standards for Underground Piping, p. 1081

and other rule - Underground Storage Tanks - Minimum
Standards for Double-walled UST Systems, p. 1084
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16.45.1201

16.47.342

L5uh

and other rules - Underground Storage Tanks -
Underground Storage Tank Installer and Inspector
Licensing - Tank Permits - Tank Inspections -

Inspector Licensing Fees, p. 1221, 2744, 27
Review of Corrective Action Plans, p. 2786, 118

TRANSPORTATION, Department of, Title 18

I

18.6.211

18.7.201

Registration of Interstate and Intrastate Motor
Carriers, p. 890, 1416

Temporary - Application Fees for Outdoor Advertising,
p. 1294

and other rulea - Location of Utilities in Highway
Right of Way, p. 258, B854, 1043

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

I-1IV

Sex Offender Evaluation and Treatment Provider
Guidelines and Qualifications, p. 3174, 284

JUSTICE, Department of, Title 23

I-VIII

23.4.201

23.7.133

Specifying the Procedure for Review, Approval,
Supervision and Revocation of Cooperative Agreements
between Health Care Facilities or Physicians -
Igguance and Revocation of Certificates of Public
Advantage, p. 1006, 1296

and other rules - Sampling Bodily Substances for Drug
and Alcohol Analysis, p. 2788, 119

Expiration of Provisional Endorsements for Fire
Alarm, Suppression and Extinguishing Systems, p. 28

LABOR AND INDUSTRY, Department of, Title 24

I

I & II
I-v
I-Xv

I-XVIII
24.7.306

24.11.606
24.16.9007

24.,29.702A

24.29.704

and other rules - Operation of the Uninsured
Employera’ Fund and the Underinsured Employers’ Fund,
p. 1099

and other rules - Apprenticeship Programa, p. 758,
1418

and other rule - Workers’ Compensation Data Base
System - Attorney Fee Rule, p. 2487, 2893, 675, 856
Operation of the Uninsured Employers’ Fund and the
Underinsured Employers’ Fund, p. 101, 280, 444, 933
Operation of Traction Engines, p. 336

Board of Labor Appeals - Procedure Before the Board
of Labor Appeals, p. 440, 1045

and other rules - Unemployment Insurance Taxes,
p. 1388

Prevailing Wage Rates - Service Occupations, p. 442,
1129

and other rules - Requirements for Employers that
Self-insure for Workers’ Compensation Purposes,
p. 177, 669

and other rules - Workers’ Compensation Matters -
State Compensation Insurance Fund, p. 1395
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24.29.706

24.30.102

24.30.701

24.30.701

24.30.1201

24.30.1701

24.30.1703

1597-

and other rules - Exemption of Independent
Contractors for Workers' Compensation, p. 1399

and other rule - Occupational Safety and Health
Standards for Public Sector Employment, p. 184, 680
and other rules - Boilers - Responsibility for

Operation of the Boiler Insgpection Program is
Transferred from the Department of Labor and Industry
to the Department of Commerce, p. 1132

and other rules - Operation of Boilers - Licensing of
Boiler Inspectors, p. 188

and other rules - Heoisting and Crane Operators -
Responsibility for Operation of the Hoisting and
Crane Operator Licensing Program is Transferred from
the Department of Labor and Industry to the
Department of Commerce, p. 1133

and other rules B Construction Blasters -
Respongibility for Operation of the Congtruction
Blaster Licensing Program is Transferred from the
Department of Labor and Industry to the Department of
Commerce, p. 1134

Fees for Construction Blaster Licenses, p. 2491, 120

STATE LANDS, Department of, Title 26

26.3.137

26.4.161

26.4.301

26.4.301

26.4.410

26.6.411

and other rules - Changes in the Recreational Use
License Fee - Rental Rates for State Lands, p. 3177,
1047

Requirement for an Operating Permit for Hard Rock
Mills that are not Located at a Mine Site and that
use Cyanide (Board of Land Commissioners and Board of
Environmental Review), p. 1102

and other rules - Refusal to Issue Operating Permits
because of Violation of Reclamation or Environmental
Laws, p. 2498, 30

and other rules - Regulation of Prospecting for Coal
and Uranium, p. 2414, 31

and other rules - Renewal of Strip Mine Operating
Permits - Regulation of Coal and Uranium Prospecting
(Board of Land Commissioners and Board of
Environmental Review), p. 1106

Nonexport Agreement for Timber Sales from State Lands
(Board of Land Commissioners), p. 1104

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I

I
36.14.502

36.22.604

15-8/10/95

Procedures for Collecting Processing Fees for Late
Claims., p. 764, 1326

Truman Creek Basin Closure, p. 3007, 222

Interim Minimum Spillway Capacities on High-Hazard
Dams, p. 16, 541

and other rules - Issuance, Expiration, Extension and
Transfer of Permits - Horizontal Wella, p. 2792, 285
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(Board of 0il and Gas Conservation)
36.22.1242 Rate of the Privilege and License Tax on 0il and Gas
Production, p. 566, 1055

PUBLIC SERVICE REGULATION, Department of, Title 38

I Filing of Proof of Insurance by Commercial Tow Truck
Firms, p. B892, 1422

I-XII Motor Carrier of Property, p. 2894, 37

38.5.1301 and other rules - Telephone Extended Area Service,
p. 1017

38.5.2202 Pipeline Safety - Adopting Federal Rules Applicable
to Liquefied Natural Gas Facilities and Reenacting
the Existing Rule, p. 2794, 40

REVENUE, Department of, Title 42

42.11.301 and other rules - Agency Franchise Agreements for the
Liquor Division, p. 2097, 2625, 3081

42.12.128 Catering Endorsement, p. 2094, 2626, 3101

42.17,147 Wage Exceptions, p. 3082

42.21.106 and other rules - Personal Property, p. 2897, 3195

42.21.159 Property Audits and Reviews, p. 203, 489

42.22.1311 Industrial Machinery and Equipment Trend Factors,

. B57

42.22.1311 and other rules - Industrial Trend Tables,

p. 2916, 3197

SECRETARY OF STATE, Title 44
(Commissioner of Political Practices)
I - VI and other rule - Campaign Contribution Limitations -

Surplus Campaign Funds, p. 1298

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I and other rules - AFDC Child Care Services - At-risk
Child Care Services, p. 831, 1153

I and other rules - Medicaid Personal Care Services,
p- 814, 11391

I Exceptions to the Developmental Disabilities
Placement Rules, p. 2811, 3199

I-IVv Recovery by the State Auditor‘s Office of Debts Owed
to the Department, p. 2796, 3198

I-v Medicaid Estate Recoveries and Liens, P. 1109

I-IX gelf-Sufficiency Trusts, p. 446, 935, 1135

I-XVI Health Maintenance Organizations, p. B95

I-XLIV and other rules - Developmental Disabilities

Eligibility - Adult and Family Services Staffing,
p- 568, 1136

46.6.405 and other rules - Vocational Rehabilitation Financial
Need Standards, p. 1024

46.10.101 Safeguarding and Sharing of AFDC Information,
p- 2800, 3200

46.10.403 AFDC Assistance Standards, p. 801, 1150
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46.12.204
46.12.503

46.12.520

46.12.550

46.12.590

46.12.1001

46.12.1222

46.12.1901

46.12.3803

1599

Medicaid Recipient Co-payments, p. 806, 1159

and other rules - Medicaid Inpatient and Outpatient
Hospital Services, p. 779, 1162

and other rules - Medicaid Podiatry - Physician and
Mid-Level Practitioner Services, p. 913

and other rules - Medicaid Home Health Services,
p. 808, 1182

and other rules - Medicaid Residential Treatment
Services, p. 768, 1201

and other rules - Medicaid Transportation Services,

p. 821, 1218

and other rules - Medicaid Nursing Facility Services,
p. 790, 1227

and other rules - Targeted Case Management for
Developmental Disabilities, p. 2803, 3201

Medically Needy Income Standards, p. 766, 1246

ENVIRONMENTAL QUALITY, Department of

16.44.102

and other rules - Incorporations by Reference of
Federal Regulations - Definitions - Regulatory
Requirements Governing Hazardous Waste and Used 0il -
Prohibiting Used Oil as Duat Suppressant, p. 1402

PUBLIC HEALTH AND HUMAN SERVICES, Department of

15-8/10/95

and other rules - Medicaid Coverage - Reimbursement
of Therapeutic Family Care, p. 1302
Children’s Special Health Services - Eligibility

Requirements for the Children’s Special Health
Services, p. 1413
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