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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
atata agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be aubmitted. The rule section 
indicate& that the proposed rule action is adopted and lists any 
changes -de since the proposed stage. The interpretation 
aection contains the attorney general's opinions and state 
declaratory ruling&. Spacial notices and tables are inserted at 
tba back of each register. 
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BEFORE THE BOARD OF ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to examination, seals and pro
fessional conduct 

NOTICE OF PROPOSED AMENDMENT 
OF 8.6.407 EXAMINATION, 8.6. 
409 INDIVIDUAL SEAL AND B.6. 
412 STANDARDS FOR PROFES· 
SIONAL CONDUCT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On November 26, 1994, the Board of Architects 

proposes to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.6.407 EXAMINATION (1) through (4) will remain the 
same. 

(5) An applicant tailing to pass the examination is 
entitled to re-examination on divisions of the examination 
that he tailed to pass. Re-examination may be at the next 
scheduled examination. A re-examination tee will be charged. 
If the entire examination is not successfully completed within 
4 consecutive years, the applicant must reapply and retake the 
entire examination. unless the board. in its sole discretion. 
provides an exception to the applicant. Such exceptions shall 
be provided only upon proof of medical hardship or other 
extraordinary circumstances." 

Auth: Sec. 37-1-131, 37-65-204, 37-65-303, MCA; IM£, 
Sec. 37-65-303, MCA 

R&ASON: This rule provides the Board of Architects with a 
hardship exception from the requirement that license 
examination candidates complete all portions of the 
examination within tour years of the first examination. 

"8.6.409 !@!VIDUAL SEAL (1) Every licensed architect 
shall have a seal, the impression of which must contain the 
name of the architect, his or her the architect·~ place of 
business, his or her the architect's Montana license number, 
and the words "LICENSED ARCHITECT, STATE OF MONTANA," with 
which he or she the architect shall stamp and sign all 
drawings and specifications issued from his or her ~ 
architect's office for use in this state. 

(2) When there is a partnership or other business entity 
of architects, the individual names and license numbers of 
members may appear on one seal. All drawings and 
specifications prepared by an architect shall be stamped and 
signed with hi-e the architect's seal or the seal of the firm." 

Auth: Sec. 37-1·131, 37-65-204, MCA; IM£, Sec. ~ 
.3Jla., MCA 
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"8.6.412 STANDMDS OF PROFESSIONAL CONDUCT (1) through 
(c) will remain the same. 

(d) accepting compensation for his er her architectural 
services from more than one party on a project, unless the 
circumstances are fully disclosed to, and agreed to (such 
disclosure and agreement to be in writing) by, all interested 
parties; 

(e) will remain the same. 
(f) misrepresentation to a prospective or existing 

client or employer his er her the licensee's qualifications 
and the scope of his er her architectural responsibility in 
connection with work for which he er she tbe architect is 
claiming credit or being compensated; 

(g) and (h) will remain the same. 
(i) making public statements on architectural questions, 

without disclosing that he er she tbe architect is being 
compensated for making such statements; 

(j) will remain the same. 
(k) representing the work of others as his e~ her ~ 

architect's own; 
(1) through (p) (v) will remain the same. 
(q) having his er her ~ license to practice the 

profession suspended, revoked or restricted by competent 
authority of any state, federal or foreign jurisdiction for 
any of the above reasonsTi 

(r) will remain the same.• 
Auth: Sec. 37-1-131, 37-65-204, MCA; lMf, Sec. ~ 

.J.n, MCA 

REASON: The amendments to ARM 8.6.409 and 8.6.412 are being 
proposed to implement gender neutrality. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Architects, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be 
received no later than 5:00p.m., November 24, 1994. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Architects, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
November 24, 1994. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less. of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
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persons directly affected has been determined to be 120 based 
on the 1197 licensees in Montana each year. 

BOARD OF ARCHITECTS 
KEITH RUPERT, CHAIRMAN 

BY: akti Jt{ J> fk 
ANNIE M. B TO~~ COUNSEL 
DEPARTMENT OF COMMERCE 

ANN~. B OS, RULE REVfEWER 

Certified to the Secretary of State, October 17, 1994. 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment of rules pertaining ) 
to board of stewards, defini- ) 
tiona, annual license fees, ) 
general provisions, permissible) 
medication, programs and exacta) 
betting ) 

NOTICE OF PROPOSED AMENDMENT 
OF RULES PERTAINING TO THE 
HORSE RACING INDUSTRY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On November 27, 1994, the Board of Horse Racing 

proposes to amend ARM 8.22.302, 8.22.501, 8.22.503, 8.22.601, 
8.22.1402, 8.22.1605 and 8.22.1619, pertaining to the board of 
stewards, definitions, annual license fees, general 
provisions, permissible medication, programs and exacta 
betting. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8,~2.302 BOARD OF STEWARDS (1) and (2) will remain the 
same. 

(3) Any persons affected by a ruling of the stewards may 
appeal to the board in the manner prescribed by the following 
rules of procedure7~ 

lgl No appeal shall be heard by the board and there 
shall be no appeal taken unless a written petition is filed 
with the board not later than 15 days after issuance of the 
order, regulation, rule or ruling. 

!bl No appeal of a steward's decision disqualifying a 
horse in a race shall be heard by the board and there shall be 
no appeal taken until the stewards are notified before release 
of purses, and unless a written petition is filed with the 
board not later than three days after issuance of the ruling. 

(4) through !6) will remain the same.• 
Auth: Sec. 23-4-202, MCA; 1Mf, Sec. 23-4-202, MCA 

REASON; The proposed amendment will require the filing of a 
notice of appeal from a stewards' ruling disqualifying a horse 
within three days of the ruling, so the status of the purses 
in the race may be determined in a timely manner. Previously, 
the purses may have already been released before the stewards 
or the board become aware that there is some question on the 
correct order of finish in the race, which the board will have 
to review and decide. 

"8,22.501 DEFINITIONS (1) through (23) will remain the 
same. 
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(24) Maiden for purposes of eligibility at race meetings 
is a horse which, at the time of starting, has never won a 
race on the flat in any country, except, commencing _in~ a 
horse winning a maiden race in which the winner's share of the 
purse is $3-00 QQQ or less, shall be considered a maiden aiO 
reeogrtized traeltB in the state of Montana. However. hors~§ 
running in maiden races where the winner's share of the purse 
is less than $600. after winning. must move up to the next 
higher condition. 

(a) through (36) (r) will remain the same. 
(B) Reeogrtizea meetirtg mearts art~ raee Meetirtg eortaueted 

tiHder the ]urisaietiort of art~ legall~ eortstituted beard or 
e0111111iesioft affiliated with the rtatioaal aBeoeiatio11 of-~ 
raeiftg eommiBBiortere or eortduetea with a~~reoal of the 
Amerieart qua~ter horee aBsoeiatioft. 

(t) Reeogrtizea traelts are those eortdtteting reeogrtized 
meetingB. 

(37) through (46) will remain the same. 
(47) Winner means, for purposes of eligibility at raee 

meetirtgs ~heBe raee reeorae are reeorded irt art effieial ehart 
l!!oolt or the Dail)l Raeirtg l'o1"111 in Montana. commencing in 1995. 
a horse which, at the time of starting, has won a race on the 
flat in any country~ at a traelt whoee raeing reeords are 
reeerded irt aft offieial ehart er the Baily RaeiHg Fol"ftt in 
which the winner's share of the purse is $600 or~
However, horses running in races where the winner's ~~ 
the purse is less than $600. after winning. must move u~ to 
the next higher condition. 

(48) A winner ~eaes, for ~tir~osee of eligibility at race 
11\eetifi"J wfiese raeiag reeords are Hot reeerded ifl art a£·~ 
ehart boelt er the Daily RaeiHg Perfil, a horse wl\iefi at tfie tiffle 
ef Btartifi"J, has weft a retee eft the flat ia arty em:uttr,. 

(a) will remain the same. 
!bl A statement on the definition of a winner shall 

a~ear in every race program as per ARM 8.22.1605. 
(49) through (52) will remain the same, but will be 

renumbered (48) through (51) .• 
Auth: Sec. 23-4-104, 23-4-202, MCA; IM£, Sec. 23-4-101, 

2J-4-l04, 23-4-202, MCA 

REASON; The proposed amendments will allow horses from other 
states as well as Montana to run at both big and small tracks 
to get a few outs without losing entry eligibility at bigger 
out-of-state tracks, and will encourage participation by more 
horses in Montana racing. 

•8.22.503 ANNUAL LICENSE FEES The following fees shall 
be charged annually: 

(1) through (14) (nl will remain the same. 
!ol Horsernens bookkeeper ~ 
lpl Office personnel 20~Q.Q 
(15) through (16) (C) will remain the same. 
{d) llorseftlefiB eeol<l<eeper 20. oo 
(e) - (k) remain the same, but renumbered (d) - (j). 
(l) OHiee ~erseaeel 20,-Ge 
(rnl .- (17) remain the same, but renumbered (k) - (17) ." 
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Auth: Sec. 23-4-104. 23-4-201, 37-1-134, MCA; ~. Sec. 
23-4-104, 23-4-201, 37-1-134, MCA 

REASON: The proposed amendment will re-define horsemens 
bookkeeper and office personnel as officials, to clarify the 
duties of those positions are subject to reporting, 
confidentiality and all other officials restrictions. 

"8.22.601 GENERAL PROVISIONS (1) It shall be the duty 
of each official to enforce state statutes pertaining to 
racing, rules of racing and directives issued by the board, 
orders and rules issued by the stewards, and all rulings as 
they may pertain to his official jurisdiction. Any official 
who fails to comply with this rule may be fined, suspended or 
dismissed by the board. Each official shall be required to 
sign a confidentiality statement. on a form prescribed by the 
board, before beginning his/her official duties. The 
statement shall provide. at a minimum. that unauthorized 
release of confidential information shall be grounds for 
termination and/or license discipline. 

(2) through (2) (e) will remain the same. 
(f) director of racing~L 
(g) assistant racing secretakY. 
(3) and (3) (a) will remain the same. 
(e) assietaftt raeing eeeretary, 
(c) through (q) will remain the same, but will be 

renumbered (b) through (p). 
(4) will remain the same. 
(5) No major official specified in ARM 8.22.601(2) (a) 

through ~ l9l may actively or passively participate in a 
race meet, nor may his~ spouse, parents, or child~~ 
in the eame hoHeehol~ AnY other person who has a permanent or 
continuous residence in the household of the official is also 
excluded from actively or passively participating in a race 
meet, at which the major official is serving in his official 
capacity. 

(a) through (9) will remain the same.• 
Auth; Sec. 23-4-104, 23-4-202, 37-1-131, MCA; ~. Sec. 

23-4-104, 23-4·201, 23-4-202, 37-1-131, MCA 

REASON: The proposed amendment of subsection (1) will require 
a statement of conf~dentiality from all officials to alleviate 
the past problems with release of information to unauthorized 
persons, creating security and enforcement problems. 

The proposed amendment of (g) will move assistant racing 
secretary to the major official category, as this position may 
also create a conflict ot interest if he/she or his/her 
immediate family is running horses at that same race meet. 
The amendment to subsection (5) will clarify that the major 
officials should not be approved for those positions if their 
spouses, parents, children or household members will be 
running horses at that same race meet, so no favoritism, 
prejudice or conflict of interest claims could be brought. 

"8.22.1402 PERMISSIBLE MEDICATION (1) through (6) will 
remain the same. 
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(7) A horse which, during a race or following a race, or 
which, during exercise or following exercise, is found to be 
hemorrhaging from one or both nostrils or is found to have 
bled into its trachea as determined by endoscopic examination 
is eligible to be placed on a bleeder list and treated on race 
day to prevent bleeding during its race. In order to obtain 
authorization for race day treatment of the bleeder, the 
horse's trainer must obtain a certificate of examination from 
the state veterinarian or a practicing veterinarian, which 
must be approved by the state veterinarian and have the horse 
placed on the official bleeder list. The state veterinarian 
must, by eX8:111ination, and/or in coftsttltatiea witl'l tfie 
stewards, establish that the horse did in fact hemorrhage from 
one or both nostrils or that an endoscopic examination ~e 
test barn or reeeiwing barn showed observable amounts of free 
blood in the horse's respiratory tract. When confirmed by the 
~ ~ veterinarian, the horse shall be placed on the 
bleeder list which is maintained by the state veterinarian and 
the stewards. Once on the list, a horse may be removed from 
the bleeder list enly ttpen tfie direction et the state 
weteriearian, whe lfttiSt certify in writing to the beard his 
reeemmendation fer reme~al of the horse £rem the list ~~ 
trainer. A horse removed from the bleeder list cannot be put 
back on said list for a period of 30 days, and only then after 
being determined to bleed after a race or work or through 
endoscopic examination, Bleeder lists will apply to horses 
listed at all tracks on a statewide basis. 

(a) Horses on the current year's bleeder list leaving 
Hontana to race in another jurisdiction which does not allow 
the use of lasix will assume their place back on the bleeder 
list upon returning to Montana. 

(bl Horses certified as EIPH positive in another 
jurisdiction and not haying run without lasix up until the 
time they race in Montana will automatically be placed on the 
Montana bleeder list, with the out-of-state certificate 
stating EIPH positive; year; and state name. 

(8) A horse on a bleeder list cannot be treated within 
four hours prior to post time with furosemide (lasix). No 
other medication may be administered for bleeder t<·eatment. 
Bleeder medication must be administered in the manner approved 
by the state veterinarian. Oral administration of furosemide 
(lasixl is not permitted for such purpose. Permitted bleeder 
medication shall be administered by the horse's regular 
veterinarian, aad shall be witnessed b~ the state 
weterina1iaa, er his designee, at a plaee designated b~ the 
etate weteriftarian. Such adffiinistration maY be performed at 
the trainer's barn, 

(al Trainers are required to have lasix forms completed 
by the practicing veterinarian, to include date, tim~_gnQ 
amaunt of lasix adffiinjstered. After signature by the 
practicing veterinarian. the lasix form must be returned_~Q 
the test barn personnel within 10 minutes of the tim~ of 
administration of lasix. 

(b) Test barn personnel. ypon receipt of the medic<t-tion 
form, shall log in date and time of ~~If the t~Q1 
receipt exceeds the 10 minute grace period, the test Q<t-m 
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personnel shall notify the stewards. and the horse will be 
scratched by the stewards for that day's racing, 

(9) A bleeder shipped inte f~ntana trem anether raeing 
j1:1risdietiafl llll:ll!!t eenfe!'lll ta f~fltana -les. llaweoer, a heree 
en a bleeder list in anether raeiAg j1:1risdietien Mal be plaeed 
eA the ttentafla bleeder list, J!lra.ided that a ettrreflt 
eertitieate fre~ the j1:1riedietien ifl whieh it was first plaeed 
8ft a bleeder list is preseflted te the state YeteriAariafl and, 
prewided f1:1rther that it is aJ!Ipreoed b} the state 
Yeteriftarian. 

(10) through (21) will remain the same, but will be 
renumbered (9) through (20) .• 

Auth: Sec. 23-4-104, 23-4·202, MCA: IMf, Sec. 23-4-104, 
MCA 

REASON: The proposed amendment will allow a practicing vet to 
place a horse on the bleeder list, with approval of the state 
vet, which will be less time-consuming for the state vet. The 
amendment will also allow endoscopic exams away from the test 
barn, and delete the necessity of a state vet recommendation 
to the board to also save time. The amendment to (7) will 
change the time frame for getting a horse back on the bleeder 
list; allow return to the list after running out of state; and 
require placement on the bleeder list when so designated in 
another jurisdiction, to standardize the use of lasix in 
Montana, and avoid potential problems with moving on and off 
the lists when coming in and out of the state to gain an 
unfair advantage in racing. The amendment to (8) will allow 
administration of lasix at the trainer's barn, rather than the 
test barn, with the requirement that the medication form be 
properly filled out and submitted to the test barn in a timely 
manner, which will aid trainers who do not like to move the 
horses before it. is necessary on race day, and still regulate 
the time of administration of the lasix to comply with board 
rules. 

•e.22.1605 PROGRAMS (1) through (5) will remain the 
same. 

C6l All daily racing programs must state: 'If a 
winner's share of a purse is $600 or less. it does not 
count as a win in the state of Hontana.'" 

Auth: Sec. 23-4-202, MCA; IME, Sec. 23·4-202, 23-4-301, 
23-4·302, 23-4·303, MCA 

REASON: The proposed amendment will make the program rule 
consistent with the proposed amendment to ARM 8.22.501 on the 
definition of a winner and require a statement of this Montana 
definition to fully inform the betting public on the program 
lines. 

"8.22,1619 EXACTA BETTING (1) through (2) will remain 
the same. 

(3) Entry horses will be allowed in an exacta race in 
which there are at least ~ five other separate betting 
interests. 

(4) through (11) will remain the same.• 
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Auth: Sec. 23-4-202, MCA; IM£, Sec. 23-4-301, 23-4-302, 
23-4-303, MCA 

REA$0N; The amendment will change the language so it is 
consistent with the wording used for trifecta wagering in a 
later rule, in allowing entries, as long as five other 
separate betting interests are present. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Horse Racing, 1520 East 6th, Lee Metcalf Building, 
Room 50, Helena Montana 59620, to be received no later than 
5:00p.m., November 24, 1994. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Horse Racing, 1520 East 6th, 
Lee Metcalf Building, Room 50, Helena, Montana 59620, to be 
received no later than 5:00p.m., November 24, 1994. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 70 based 
on the 700 licensees in Montana. 

BOARD OF HORSE RACING 
MALCOLM ADAMS, CHAIRMAN 

BY: C2w dt 7?~{1; 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

a1ty ·~~ .12~ ~ 
ANNIE M. BARTOS, ~L R IEWER 

Certified to the Secretary of State, October 17, 1994. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.1001 regarding adult 
day care center services 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(Adult Day Care Centers) 

1. On November 28, 1994, the department proposes to 
amend rule 16.32.1001 regarding the general services govern
ing an adult day care center. 

2 . The rule, as proposed to be amended, appears as 
follows (new material is underlined; material to be deleted 
is interlined): 

16.32.1001 GENERAL SERVICES. APMINISTRATION AND STAFF
ING (1)-(9) Remain the same. 

(10) A client who is ambulatory only with mechanical 
assistance may ~ Qfily be kept abe¥e QD the ground floor of 
the center. 

(11)-(17) Remain the same. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

3. The department is proposing to amend this rule 
because, after adopting the adult day care center rules, the 
department realized that, under the current language of the 
rule, the possibility exists that a mobility-impaired indi
v idua 1 could be housed in a basement. The intention of the 
rule was to insure that a mobility-impaired individual could 
be safely evacuated and to ensure that these individuals were 
on the ground floor. Therefore, the amendment is necessary 
to close any loophole that exists because of current rule 
language. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, in writing, to 
cynthia Brooks, Department of Health and Environmental sci
ences, Cogswell Building, PO Box 200901, Helena, Montana, 
59620-0901, no later than November 25, 1994. 

5, If a person who is directly affected by the pro
posed amendment wishes to express his/her data, views, and 
arguments orally or in writing at a public hearing, he/she 
must make written request for a hearing and submit this re
quest along with any written comments he/she has to cynthia 
Brooks, Department of Health and Environmental Sciences, 
Cogswell Building, PO Box 200901, Helena, Montana, 59620-
0901. A written request for hearing must be received no 
later than November 25, 1994. 

20-10/27/94 MAR Notice No. 16-2-480 



-2781-

6, If the agency receives requests for a public hear
ing on the proposed amendments from either 10% or 25, which
ever is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin
istrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 persons, 
based on the number of adult day care centers in the State 
and the number of persons served by them. 

Certified to the Secretary of state ~ober l1~22i_. 

MAR Notice No. 16-2-480 20-10/27/94 



-2782-

BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.396 regarding kidney 
treatment centers 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(Kidney Treatment 
Centers) 

1. on November 28, 1994, the department proposes to 
amend rule 16.32.396 regarding kidney treatment centers. 

2. The rule, as proposed to be amended,appears as fol
lows (new material is underlined; material to be deleted is 
interlined): 

16.32.396 MINIMUM STANPARPS FOR A KIPNEY TREATMENT CEN
TER (1) A kidney treatment center shall comply with the 
111aintenanee anel operation requirements set forth in 42 CFR 
405, Subpart M y . 

.ul The department hereby adopts and incorporates bv 
reference 42 CFR 405. Subpart U. which sets standards that 
suppliers of end-stage renal disease services must meet in 
order to be certified for reimbursement from the federal 
medicare or medicaid programs. A copy of the eiteel rYle 11 
CFR 405. Subpart U. is available at the elepart111ent from the 
department's Licensure Bureau. Cogswell Building. PO Box 
200901. Helena. Montana 59620-0901. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

3. ARM 16.32.396 currently incorporates by reference 
federal standards to be used by Montana as licensure require
ments for kidney treatment facilities. A review of the rules 
revealed the fact that the reference to Subpart M of 42 CFR 
405 was in error (i.e., subpart M sets standards for indepen
dent laboratories rather than kidney treatment centers); 
therefore, the amendments are necessary to correct the error 
in the original citation, and, in addition, to include the 
standard language for an incorporation by reference that is 
required by ARM 1.2.210. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, in writing, to 
cynthia Brooks, Department of Health and Environmental Sci
ences, Cogswell Building, Capitol Station, Helena, Montana, 
59620, no later than November 25, 1994. 

5. If a person who is directly affected by the pro
posed amendment wishes to express his/her data, views, and 
arguments orally or in writing at a public hearing, he/she 
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must make written request for a hearing and submit this re
quest along with any written comments hefshe has to Cynthia 
Brooks, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana, 59620. 
A written request for a hearing must be received no later 
than November 25, 1994. 

6. If the agency receives requests for a public hear
ing on the proposed amendments from either 10% or 25, which
ever is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly, a hearing will be held at a 1 ater date. 
Notice of the hearing will be published in the Montana Admin
istrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 persons, 
based on the number of kidney treatment centers in the State, 
the number of potential kidney treatment centers in the 
State, and the number of persons served by them. 

Certified to the Secretary of State October 17, 1994 

Reviewed by: 

Attorney 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) NOTICE OF PROPOSED 
rule 16.32.922 regarding fees for ) AMENDMENT 
inspecting personal care facilities) NO PUBLIC HEARING 

) CONTEMPLATED 
(Personal care Facilities) 

To: All Interested Persons 
1. On November 28, 1994, the department proposes to 

amend rule 16.32. 922 regarding the fees for inspecting per
sonal care facilities. 

2. The rule, as proposed to be amended, appears as 
follows (new material is underlined): 

16.12.922 FEES (1) Remains the same. 
~ The department shall collect fees for each initial 

inspection of a personal care facility at the rate of $40 per 
proposed bed. provided there are no residents in the facili
ty... 

~Lil ~ With the excePtion noted in C2l above. the 
department shall collect the following fees for each inspec
tion of a personal care facility: 

(a) $70 per bed for a category A facility; 
(b) $90 per bed for a category B facility. 
f3+L11 The department shall collect a screening fee of 

$100 from a prospective resident, resident, or facility ap
pealing a rejection or relocation decision made pursuant to 
ARM 16.32.917. 
AUTH: 50-5-103, 50-5-227, MCA; IMP: 50-5-227, MCA 

3. The department is proposing to amend this rule 
because, after adopting the new personal care fee rules, the 
department realized that a difference should have been recog
nized between the effort necessary to make an initial inspec
tion of a yet-unoccupied facility and a license renewal in
spection of an occupied facility. Section 50-5-204(1), MCA, 
requires the department to conduct an initial, pre-licensing 
inspection. At the time of the initial inspection, the fa
ci li t.y w i 11 not have residents in it and, thus, the time 
required to inspect the facility will be less because screen
ing, medical record review, resident interviewing, care plan 
review, and other functions of a license renewal inspection 
will not have to take place. Therefore, since 50-5-227, MCA, 
requires inspection fees to be reasonably related to the 
department's cost to conduct them, it is appropriate and 
necessary to differentiate between the fees for an initial 
inspection of a vacant facility and a license renewal inspec
tion of a category A or B facility. However, if a facility 
has residents in it but is not yet licensed, the initial 
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inspection rate will not apply because the inspection will 
require far more staff effort in order to cover all of the 
aforementioned additional areas. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, in writing, to 
Cynthia Brooks, Department of Health and Environmental sci
ences, cogswell Building, PO Box 200901, Helena, Montana, 
59620-0901, no later than November 25, 1994. 

5. If a person who is directly affected by the pro
posed amendment wishes to express hisjher data, views, and 
arguments orally or in writing at a public hearing, hejshe 
must make written request tor a hearing and submit this re
quest along with any written comments he/she has to cynthia 
Brooks, Department of Health and Environmental sciences, 
Cogswell Building, PO Box 200901, Helena, Montana, 59620-
0901. A written request for hearing must be received no 
later than November 25, 1994. 

6. If the agency receives requests for a public hear
ing on the proposed amendments from either 10% or 25, which
ever is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin
istrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 persons, 
based on the number of personal care facilities in the State, 
the number of potential new personal care facilities in the 
State, and the number of persons served by them. 

~Sf,~~~~~~f.,N~~ 
Certified to the Secretary of state October 17, 1994 

Reviewed by: 

Attorney 
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.47.342 pertaining to the 
review of corrective action plans 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on January 9, 1995, the Petroleum Tank Release 
Compensation Board of the state of Montana proposes to amend ARM 
16.47.342 which pertains to the Board's review of corrective 
action plans recommended by the Department of Health and 
Environmental Sciences. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is inter·
lined): 

16.47.342 REVIEW OF CORRECTIVE ACTION PLAN! WilEN BOARD AP_ 
PR9'>'•'•L RBO!oHR.I!iD ( 1) 'l'he Ae~ BH~herillee ~he ElepaP~IIIel'l~ &1'111 ~ho! 
beard ~e eaeh review aAII appre·re a eerPee~ive ae~iel'l plaA, The 
depal"~meA~'e aH~herity appears a~ eee~ieA 75 11 399(1)(e)(ii)r 
MeA, •,.·ith l"t:tlelllal(ii'IOJ pewef' deleOJa~eEI ~e ee~ablish f'eqHif'elllel'l~e 
fer apprsval a~ see~ieA 75 11 319(1) 1 MOA. The heaf'oi's pewer te 
establish preeedt:tPee fep appf'eval ie EleleOJa~eEI at eeetieA 
7~ 11 318(5) (e), HOA, and ie alee f'efleeted il'l the e~a~e111e1'1~ ef 
iAteA~ as alftendeEI by ~he eel'la~e ~alfa~ieA ee111111i~~ee BA Hal"eh 29, 
~ 

( i!) 'l'he beal"Ei 111ay l"e'riew HPBI'I ita awn 111e~ie1'1, el" ~he 
applieaAt'e reqt~eet, Elepal"tment Eleeisiene Bl'l eleai'IHp er serree 
tive ae~ieA plar~s. If ~he respeAeible pal"~Y Elsea ne~ f'eqt~eet ~he 
eeard te review a eer-ree~he ae~ieA plan, al'ld if all eellllllci'Ots 
st~bllli~ted by beard s~aff l:e ~he departllleA~ ha•re beel'l aeeepl:ed by 
~he Elepar~lftel'lto, Ute A ~he ElepaFtolllel'l~ appre•red plan wi 11 be pre 
sumed as appre"<'ed by ~he esar-EI •withel:l~ further- fer-111al aet.ieA by 
to he eearEI, llewe•rel", ~hie prest~lllpth•e appreval 111ay ee f'eeefleiEI 
ered b'f a 111el:ieA te l"eeel'lsider- adspl:ed by the :Bear-d. 

f~) Review er- !"eeel'lsiEierat.isA ef a eleal'lup sF eel"r-ee~ive 
aetoieA plaA appFeveEI by the E1epart111eA~, when ee~ in 111e~ien ey aAy 
ef tohe e¥eA~s EleeeFiBeEI il'l t.he preeediAOJ paf'aiJraph, will be 
eeAEIHetoed by t.he bsai"Ei al: a sehedl:lled llleetiAOJ, af~er Aetiee toe 
all iAterested parties, inelt~dii'OIJ ~he leeal IJBVE!f'I'IIIIBI'I~S eeA 
eerAed, 'l'he eearEI 111ay !Redify a ee!"ree~ive aetoieA plal'l if ~he 
toestoilllel'ly ito hears estoaelishes ~hat aAe~her eleant~p stopa~eiJY 
weuld pre•dde eqt:tal ep OJrea~eF illlp!"e'iE!IRel'l~ ef toh& affeetoed 
9AYil'BAIIIBAt at -l-ess-~ 

( 1) Department-recommended corrective action plans tor: 
sites .!hat are ..Q.Qtentially eligible for reimbursement by the 
board must be transmitted to the board staff tor review and, 
comment. The board staff must then convey any comment it has to 
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the department within 15 days unless an extensign_of board revje~ 
tjme is mutually agreed upon by board QliQ_ department___§__j;__a__[L_ __ l.I! 
its final _approval process, the ~artmept must consjder any 
information or suggestions board staff ~ offer _on_~ 
expensive technologies which could accomp_lish equivalent cleanup 
goals. ang the department may respond to other illf2I:mation_f[_Q!Il 
board staff before approving the ~-corrective action Rlgn~ 
AUTH: 7~-11-318; IMP: 75-11-318, MCA 

3. ARM 16.47.342 is being amended in response to an 
Attorney General's opinion dated December 31, 1992, and located 
at Volume 44 Attorney General Opinion Number 46. In that 
opinion, the Attorney General held that the rule to be amended 
was invalid because it conflicts with the pertinent statutory 
scheme in that it allowed the board to amend department approved 
corrective action plans. The amended rule corrects that defect 
and establishes the procedures required by 75-11-318(5) (c) for 
review by the board of corrective action plans. 

4. Interested persons may submit their written data, 
views, or arguments concerning the proposed amendment to Jean 
Riley, Executive Director, Petroleum Tank Release compensation 
Board, P.O. Box 200902, Helena, Montana 59620, no later than 
December 16, 1994. 

5. If a party who is directly affected by the proposed 
amendment wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, sjhe must make written 
request for a hearing and submit this request a long with any 
written comments sjhe has to Jean Riley, Executive Director, 
Petroleum Tank Release Compensation Board, P. 0. Box 200902, 
Helena, Montana 59620, no later than November 25, 1994. 

6. If the board receives requests for a public hearing 
under 2-4-315, MCA, on the proposed amendment, from either 10% or 
25, whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code Committee 
of the legislature; from a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis
trative Register. Ten percent of those persons directly affected 
has been determined to be in excess of 25, based on the number of 
people within Montana estimated to own underground storage tanks. 

MONTANA PETROLEUM TANK RELEASE 
COMPENSATION BOARD 

Howard Wai Ch:irman - -

ley, Exec Director 

Certified to the Secreta ate _Qct 

Attorney 
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BEFORE THE DIVISION OF FORENSIC SCIENCE 
DEPARTMENT OF JUSTICE 

OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of rules 23.4.201, 23.4.212, ) 
23.4.217, and 23.4.221, ) 
rules pertaining to sampling ) 
bodily substances for drug ) 
and alcohol analysis. ) 

TO: All Interested Persons 

) 
) 

NOTICE OF PROPOSED AMENDMENT 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 18, 1994, the Department of Justice 
proposes to amend rules 23.4.201, 23.4.212, 23.4.217, and 
23.4.221. The department will also amend the titles of 
Subchapter 2 of Title 23, Chapter 4, and rule 23.4.220, in order 
to more accurately reflect the statutory changes allowing for 
the analysis of bodily substances for drugs in addition to 
alcohol. 

2. The rules are proposed to be amended as follows (new 
material underlined; material to be deleted interlined): 

FORENSIC SCIENCE DIVISION 
Sub-Chapter 2 

Drug and/or Alcohol Analysis 

23.4. 201 DEFINITIONS Unless the context requires 
otherwise, the following definitions apply to this subchapter: 

Subsections (1) through (6) remain the same. 
{7) "Associated equipment" means 
(a) any device which can be directly attached to the 

breath analysis instrument and is not considered an expendable 
item, i.e., a wet bath simulator; or 

(b) any aooroved device which is designed to detect an4 
verify the presence of alcohol~ Analyses from this tvoe of 
device, e.g. Btl~ is net te ee eeneidered as ewiaentiapY, ~ 
a roadside alcohol screening device, an aleehel inte'£leelt de,.iee 
fer ~ehielee are to be considered as probable cause evidence 
2nlY... 

Subsections (B) through (21) remain the same. 
(22) "Sample" means blood, breath, urine or other bodily 

substances to be analyzed for the presence of drugs and/or 
alcohol pursuant to this subchapter. All samples must be of 
sufficient volume so that complete analysis fa'£ aleehel may be 
performed. 

Subsection (23) remains the same. 
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(24) "Test", in reference to a breath analysis, means a 
full and complete analysis of a properly delivered breath 
sample. Such analysis is to be considered complete when the 
breath analysis instrument has executed its prescribed program, 
a final aaalysis ~ is obtained, and .iL~ printed record 
~~eaeratea produced by the breath test instrument. All breath 
analysis must be performed in accordance with the procedures set 
forth by the forensic science division. In reference to other 
biological sample analysis, a test shall be defined as a full 
and complete analysis ot the received sample or samples. A test 
of the sample may consist of more than one analysis of the 
submitted sample or samples in accordance with the procedures 
set forth by the forensic science division. 

(:i!S) "'i'estifl~ ae>iee" llleafts aft)' iastrttlfteftt ec deviee used 
te aeteFiflifle the pceseaee aaa/er eeaeeatratiea e£ aleefiel in 
Bleed, Breath, \irine B¥ tissue ~ursuaat te this sueefia~tec. 

Subsection (26) is renumbered (25), but is otherwise 
unchanged. 

AUTH: Section 61-8-405, MCA. 
IMP: Section 61-8-405, MCA. 

23 4 212 BREATH ANALYSIS INSTRUMENTATION AND ASSOCIATED 
EOUIPMBNI ( 1) All manufacturers/vendors of breath analysis 
instruments~ aHd associated equipment, 2llQ supplies aHd 
aeeeeseries are required to submit such breath analysis 
instrumentation~ aa&f&r associated equipment, ~ supplies aHd 
aeeessecies to the division of forensic science for formal state 
approval prior to introduction into the state of Montana. 

Subsection (2) remains the same. 
(3) All associated equipment, .91lli supplies arts aeeeeseries 

which have met the approval criteria established by the division 
of forensic science shall be kept on file at the division of 
forensic science. 

(4) The division of forensic science reserves the right to 
withdraw the approval status of any breath analysis instrument~ 
er associated equipment, Q.I: supply~ er aeeeeeery, or the 
manufacturer/vendor's approval to market said product~ if the 
manufacturer/vendor fails to comply with the provisions set 
forth in the approval criteria or regulations pertaining to the 
manufacturers/vendors responsibilities to the state of Montana. 

(5) Manufacturers/vendors of breath analysis 
instrumentation, equipment, ~supplies aad aeeeseeries must 
comply with the following regulations: 

Subsections (a) through (f) remain the same. 
Subsections (6) through (8) remain the same. 

AUTH: 
IMP: 

Section 61-8-405, MCA. 
Section 61-8-405, MCA. 

23.4,217 RECERTIFICATION OF BREATH TEST PERSONNEL 
Subsection (1) remains the same. 
(2) The breath test specialist/senior operator shall have 

the responsibility of presenting the recertification video and 
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monitoring the examination of all personnel seeking 
recertification. The division of forensic science may. if it 
determines that the circumstances warrant. give 
recertification training that is equivalent to that on 
videotape. 

Subsections (3) through (13) remain the same. 
AUTH: Section 61-8-405, MCA. IMP: Section 61-8-405, MCA. 

23.4.220 COLLECTION OF BLOOD SAMPLES !"OR DRUG liND/OR 
AL80HOL ANALYSIS Subsections (1) through (7) rema1n the same. 

AUTH: Section 61-8-405, MCA. IMP: Section 61-9-405, MCA. 

23.4. 221 COLLECTION OF POSTMORTEM SAMPLES FOR ALCOHOL 
ANPIOR DRUG ANALYSIS 

Subsections (1) and (2) remain the same. 
(3) In any postmortem collection of blood. the prima'Y 

sample for analysis shall be femoral bloo4. If such sample is 
unattainable. the next sample of choice shall be heart blood. 
If a heart blood sample is HeE a?ailaele fer aleehel aH&l)eie 
unattainable. the sample of choice will be~ ?iEree~e fl~ia. 
Any sample to be drawn will be an uncontaminated sample. 

Subsection (4) remains the same. 

AUTH: Section 61-8-405, MCA. 
IMP: Section 61-8-405, MCA. 

3. The proposed rule amendments set forth above, and the 
amendment of the title of rule 23.4.220 are necessary in order 
to implement the provisions of Ch. 564, L. 1993. That act 
provided that a person operating a vehicle upon the public ways 
of the State of Montana consents to tests for the presence of' 
alcohol ~ ~. and the amended rules will, therefore, add 
references to drugs other than alcohol. 

4. Interested persons may present their data, views or 
arguments concerning the proposed rules, in writing, to the 
Division of Forensic Science, 554 W. Broadway, Missoula, 
Montana, 59802, attention: Jim Hutchison, no later than 
November 27, 1994. 

5. If a person who is directly affected by the proposed 
rules wishes to submit data or express views and arguments at a 
public hearing, he must make a written request for a hearing and 
submit this request, along with any written comments he has, to 
the Division of Forensic Science, 554 W. Broadway, Missoula, 
Montana, 59802, attention: Jim Hutchison, no later than 
November 27, 1994. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10\ or 25, whichever is 
fewer, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 

20-10/27/94 MAR Notice No. 23-5-38 



-2791-

Administrative Register. Ten percent of those persons directly 
affected has been determined 

KA SEE y 
Rule Revi er 

O+b 1'/ Certified to the Secretary of State ~~t~o~~t~r ____ _L_~-~----· 1994. 
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the amendment ) 
to Rules 36.22.604 and 36.22.6051 
pertaining to the issuance, l 
expiration, extension, and ) 
transfer of permits, and ) 
Rule 36.22.703 pertaining to ) 
horizontal wells. l 

TO: ALL INTERESTED PERSONS 

NOTICE OF PROPOSED 
AMENDMENT TO RULES 
36.22.604, 36.22.605, 
AND 36.22.703 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 30, 1994, the Board of Oil and Gas 
Conservation proposes to amend rules 36.22.604 and 36.22.605 
which perta1n to the issuance, expiration, extension, and 
transfer of permits, and rule 36.22.703 pertaining to 
horizontal wells. 

2. The amendments to the rules provide as follows: 

JR,2~&Q4 PERMIT ISSUANCE- EXPIRATION- EXTENSION (1) 
If no written demand for hearing has been filed within e~v~n 
+H t~n_ __ _tl_Ql_ days following the date of pub! icat ion of the 
notice as specified in ARM 36,22.601 and the planned drilling 
operations do not require further environmental review, and 
the applu:ation complies in all respects with the applicable 
rules of the board, a permit shall be issued promptly by the 
petroleum engineer or his authorized agent. 

Subsections (2) through (4) remain the same. 
AUTH: Sec. 85-11-111, MCA 
IMP: Sec. 82-11-122 and Sec. 82-11-134, MCA 

JQ~~--IRANSEER~ PERMITS ~ No person to whom a 
permit has been issued shall transfer the permit to any other 
location or to any other person until the following 
requirPments have been complied with: 

Subsections (1) and (2) remain the same but are 
renumbered to (a) and (b). 

AliTH: Sec:. 85-11-111, MCA 
IMP; S<><;. 85-11-122 and Sec. 85-11-134, MCA 

36.22.703 HORIZONTAL WELLS Subsections (1) through (3) 
remain the same. 

(4) The operator of a horizontal 
well may designate an opttnnal drilling unit, which must 
con!llst of two QL __ !_our contiguous drilling units of the size 
and shape otherwise authorized for a vertical well of the same 
projected depth. The operator must rereive administrative 
approv.;l of the optional drilling unit before starting to 
drill the horizontal drainhole, Minimum distan~e requirements 
from drill1ng un1t boundaries that would apply to the 
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cont1guous drill1ng units apply to lhe optional drillLng unit, 
except that such requirements do not dpply to the common 
boundary of the contiguous units. Any operator designating an 
optional drilling unit under this section must apply fur 
proper well spdc10g within 90 days after the completion of a 
well capable of production. 
Subsections 36,22.703(5) through 36.22.703(6) remain the same. 

AUTH: Sec, 82-11-111, MCA 
IMP: Sec. 82-11-124 and 82-11-201, MCA 

3. Rule 36.22.604 is being amended to ten days instead 
of seven to be consistent with requirements in rule 
36.22.601(5)(d), Rule 36.22.605 is being amended to correct 
an editing error marking the paragraph designation. Rule 
36,22.703 is being amended to allow larger optional drilling 
units for hor1zontal wells to accommodate longer horizontal 
laterals and to provide additional flexibility in planning the 
direvtion of proposed horizontal wells in unspaced areas, 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to: 

Tom Richmond 
Department of Natural Resources and Conservation 
Oil and Gas Division 
2535 St. Johns Avenue 
Billings, MT 59102 

no later than November 28, 1994. 
5. If a person who is directly affected by the proposed 

amendment wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Torn Richmond, Department of Natural 
Resources and Conservdtion, Oil and Gas Division, 2535 St. 
Johns Avenue, Billings, MT 59102 no later than November 28, 
1994. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code cornm1ttee of the 
legislature; from a governmental subdiv•sion or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montan3 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 35 persons based 

o/n 350 ac~1v~;1~ and gas op~erato~rs. f) ~ 

~~~ ~ ~vd? 
THOMAS p, RICHMOND, ADMINISTR~ OJNALD~MACINTYRE 
BOARD OF OIL AND GAS CONSERVATION RULE REVIEWER 

Certified to the Secretary of Stdte October 17, 1994 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed Amendment 
of a Rule Pertaining to Pipeline Safety 
by Adopting Federal Rules Applicable to 
Liquified Natural Gas Facilities and 
Reenacting the Existing Rule. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
38.5.2202 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 30, 1994 the Department of Public 
Service Regulation proposes to amend the rule identified in the 
above title and described in the following paragraphs, all 
related to incorporation by reference of federal pipeline 
safety regulations. 

2. The rule proposed to be amended provides as follows. 
J8.5.2202 INQQRPORAIIQN BY REFERENCE OF FEDERAL PIPELINE 

SAEETX REGULATIONS (1) The public service commission hereby 
adopt.,., omd incorporates by reference the U.S. Department of 
Trans1 -,.t~tation Pipeline Safety Regulations, Code of Federal 
Regulations, Title 49, Chapter 1, Subchapter D, Parts 191~ &Aft 
192, and 193, including all revisions and amendments enacted by 
the department of transportation on or before DeeeM8eP 8, 1993 
Qctober 17. 1994. A copy of C.F.R. Title 49, Chapter 1, 
Subchapter D, Parts 191~ &ftd 192. and 193 may be obtained from 
the U.S. Department of Transportation, Research and Special 
Programs Administration, western Region, Pipeline Safety, 555 
Zang Street, Lakewood, Colorado 80228, or may be reviewed at 
the Public Service Commission Offices, 1701 Prospect Avenue, 
P.O. Box 202601, Helena, Montana 59620-2601. AUTH: Sec. 69-3-
207, MCA; lMf, Sec. 69-3-207, MCA 

3. Rationale: The proposed amendments to this rule are 
necessary for protection of the public as the first regulated 
LNG facility is now being established in Montana and, also, to 
•reenact • the existing rule to incorporate changes in 
regulation which may have occurred at the federal level. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing 
(original and 10 copies) to Martin Jacobson, Public Service 
Commission, 1701 Prospect Avenue, P.O. Box 202601, Helena, Mon
tana 59620-2601 no later than November 30, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a public hearing and submit this request along with 
any written comments he has (original and 10 copies) to Martin 
Jacobson, Public Service Commission, 1701 Prospect Avenue, P.O. 
Box 202601, Helena, Montana 59620-2601, no later than November 
30, 1994. 
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6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the leg
islature; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be di
rectly affected, a hearing will be held at a later date. No
tice of the hearing will be published in the Montana Adminis
trative Register. Ten percent of those persona directly af
fected has been determined to be in excess of 25 persona based 
upon the population of the state of Montana. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
available and may be contacted to represent consumer interests 
in this matter. 

~b A-.o .QQA~ 
Bob Anderson, Chairman 

CERTIFIED TO THE SECRETARY OF STATE OCTOBER 17, 1994. 

~B~M-.l~ 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
IV pertaining to the 
recovery by the state 
auditor's office of debts 
owed to the department 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH IV 
PERTAINING TO THE RECOVERY 
BY THE STATE AUDITOR'S 
OFFICE OF DEBTS OWED TO THE 
DEPARTMENT 

1. On November 16, 1994, at 10:30 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed adoption of Rules I through IV pertaining to the 
recovery by the state auditor's office of debts owed to the 
department. 

The Department of Social and Rehabilitation Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
November 7, 1994, to advise us of the nature of the 
accommodation that you need. Providing an interpreter for the 
deaf or hearing impaired may require mora time. Please contact 
Dawn Sliva, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I PQRpOSE These rules implement for the department 
and the state auditor's office the recovery and offset of 
monetary sums owing to the state of Montana related to the 
provision of services through the programs administrated by the 
department. 

AUTH: Sec. 
IMP: Sec. 

17-4-110 and 53-2-201 MCA 
17-4-104, 53-2-108 and 53-2-201 MCA 

RULE II DEFINITIONS (1) "Debt" means a monetary sum owed 
to the state of Montana including but not limited to sums owed 
arising out of overpayments received by recipients and providers 
of public assistance. overpayments include payments made as the 
result of fraud, mistake or department error. 

(2) "Department" means the department of social and 
rehabilitation services. 

(3) "Offset" means a deduction from monies due to a person 
or entity from the state for the purpose of recovering in total 
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or in part a debt owed by the person or entity to the state. An 
offset is undertaken by the state auditor's office under the 
authority of section 17-4-105, MCA in accordance with that 
agency's rules and policies. Offaet may include but is not 
limited to an offaet of a person or entity's state tax return. 

(4) "Program" means any program of services or benefits 
for the public adminietratad by the department including but not 
limited to: 

(a) aid for dependent familiae (AFDC); 
(b) medicaid; 
(c) food stamps; 
(d) AFDC and JOBS related daycare; 
(e) low inca.e energy aaaistance program (LIEAP); 
(f) the former state qenaral relief proqram; 
(g) rehabilitation services; and 
(h) visual services. 
(5) "Recovery• means any measure undertaken by the state 

auditor's office under the authority of section 17-4-101, MCA et 
seq. in accordance with that agency's rules and policies as a 
means of recovering a debt owed by a person or entity to the 
state of Montana. Recovery may include but ia not limited to 
assignment to a collection agency and litiqation. 

AUTH: Sec. 17-4-110 and 53-2-201 MCA 
IMP: Sec. 17-4-104, 53-2-108 and 53-2-201 MCA 

RULE III REFEBRAL FOR RECOVERY AHD OFFSET 
departlllent under the l!luthority of section 17-4-104, 
refer to the sti!lte auditor's office for recovery and 
debt owed to the department by a program recipient 
provider of pragram services. 

(1) The 
MCA may 

offset a 
or by a 

(2) The department may refer to the state auditor's office 
any debt of a program recipient or a provider of program 
services includinq but not limited to those arising out of 
intentional or unintentional actions of the recipient or 
provider and thoae due to mietake upon the part of the 
department. 

(3) The department must determine that a debt is 
uncollectable by the department before the debt may be referred 
to the state auditor's office. 

AUTH: Sec. 17-4-110 MCA 
IMP: Sec. 17-4-104, 53-2-108 and 53-2-201 MCA 

RULE IV UHQOLLECTABLE QEBT (1) A debt is uncollectable 
by the department, if the department has determined that: 

(a) the debt is owinq to the department; 
(b) the debtor has either not pursued available 

administrative due process within the department or has failed 
to prevail in the available administrative due process within 
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the department or in any appeal from that administrative due 
process to the state or federal courts; 

(c) the debtor has failed to pay the debt after the 
department has made all reasonable efforts to collect the debt; 
and 

(d) the department has no administrative means such as 
recoupment from current payments to a recipient or provider by 
which to recover the debt. 

(2) The department has made all reasonable efforts to 
collect a debt when the debt remains owed in whole or part 
after: 

(a) the department has utilized appropriate notices 
directed at the debtor's last known address to inform the debtor 
of the debt owed and the debtor cannot be contacted; or 

(b) the department has provided the debtor with an 
opportunity to enter into a repayment agreement based on a 
schedule for debt repayment that the Department determines is 
appropriate and the debtor has failed to cooperate or the debtor 
is failing to repay the debt. 

(3) A debtor is failing to repay a debt when the debtor 
has failed to make three monthly payments for which the 
department has provided notice of delinquency. 

AUTH: Sec. 17-4-110 and 53-2-201 MCA 
IMP: Sec. 17-4-104, 53-2-108 and 53-2-201 MCA 

3. The Department of Social and Rehabilitation Services 
administers several programs by which recipients and providers 
of services receive assistance or payments for services on 
behalf of recipients. At times payments of benefits or for 
services may be provided to recipients or providers as a result 
of fraud, mistake or department error. The department seeks to 
recover all overpayments that it or others discover. If a 
recipient or provider continues to receive payments as benefits 
or tor services from the department on a continuing basis after 
an overpayment is discovered and the amount of overpayment 
determined, the department will recover the overpayment from 
those continuing payments. often though, the department is 
without administrative recourse to recover overpayments. 

Montana law at part 1 of Title 17, chapter 4, MCA provides that 
the Montana State Auditor act to collect debts owed to state 
agencies. Under this law the state Auditor is permitted to 
offset overpayments from tax refunds or other state payments. 
In addition the State Auditor may use other measures to 
accomplish debt collection. 

The set of proposed rules are necessary to implement the debt 
collection services of the state Auditor's Office on behalf of 
the programs administered by the Department of Social and 
Rehabilitation Services. section 17-4-110, MCA specifically 
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directs state agencies to adopt rules so as to participate in 
the state debt collection service. 

The proposed rules will allow the Department of Social and 
Rehabilitation Services to use the debt collection services of 
the State Auditor's Office. Use of this service is necessary to 
provide for consistent collection practices and to assure that 
all appropriate recourses for collection of debts are pursued. 
This should result in more recoveries of overpayments for the 
programs administered by the department. 

Proposed Rule II is necessary to provide the definitions of the 
principal ter.s used in the rules. 

Proposed Rule Ill provides for the referral of an uncollectable 
debt to the State Auditor's Office. This rule is necessary to 
generally impleaent the referral process. 

Proposed Rule IV provides criteria for determining whether a 
debt is not collectable by the Department of Social and 
Rehabilitation Services. This rule is necessary to comport with 
the requirement of section 17-4-104(1), MCA that a state agency 
make a determination that an overpayment is uncollectable prior 
to referral for debt collection. The proposed rule is necessary 
to provide the criteria to define uncollectable. 

4. Interested parties may submit their data, views, or 
argument& either orally or in writing at the hearing. Written 
data, views, or arguments may also ~ submitted to Ru&eell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of social and Rehabilitation Services, P.O. sox 4210, Helena, MT 
59604-4210, no later than Nove~r 24, 1994. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

:J:r - jl;, 
Rule Re:tewer 

~\.~...i_ 
~tor, ~1 and 
Rehabilitation Services 

Certified to the secretary of State October 17, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the •attar of the 
a•endment of rule 46.10.101 
pertaining to safeguarding 
and sharing of AFDC 
infonaation 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.10.101 PERTAINING 
TO SAFEGUARDING AND SHARING 
OF AFDC INFORMATION 

1. On Nove~er 16, 1994, at 10:00 a ••. , a public hearing 
will be held in the auditoriu• of the Social and Rehabilitation 
services Building, 111 Sanders, Helena, Montana to consider the 
proposed a•endment of rule 46.10.101 pertaining to safeguarding 
and sharing of AFDC infor.ation. 

The Department of Social and Rehabilitation Services will 
•ake reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
Nove•bar 7, 1994, to advise us of the nature of the 
acco-odatlon that you need. Providing an interpreter for the 
deaf or hearing i•paired •ay require •ore ti••· Please contact 
Dawn Sliva, P.o. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.101 SAFEGUARDING/SHARING INFOBHATION (1) D!e
elee~~e Yi§ of infor•ation concerning applicants or recipients 
of aid to ta•ilies with dependent children (AFDC) is restricted 
to purposes directly connected with the ad•inistration of sueh 
~ the AFQC and other federal programs. s~eh p~rpeses inelade 
es~e~liehift! eli!i~ili~~, de~e~inint eme~~ ef eeeie~anee 1 and 
preoidinv se~vieee fer appliean~a end reeipien~e. 

(a} Ae~ee~a fe~ inferme~ien f~em a ve~ernmen~ au~herity 1 
a ee~re 1 er a law enfeEeemen~ aveney, under a preper re~ueet 
will ~e ~eleaaed alertt wi~ a Ra~ifiea\:ien sf the 
eenfiden~iali~y sf ~he inferma~isn end \:he penal~y fer misuse sf 
aueh infa-a~iano iiftenever pessi.,le 1 \:he department will 
a~te•pt. t;e s.,tain the prier eensent fre• \:he applieant er 
~esipien\: 1 etteepilo in eBe~veney eie~tatiens where n&~ifieatien 
Will 8a given afteP e~e Pelaaee ef iRfeP•atiaR, a~d in eases 
where ~he infer.atien ie released fer letal and inve&ti!a~ive 
aetisns eepserniftt tra~d 1 eelleetisn sf e~ppert and third party 
•edisal reeevery. 

C2l Tbe department may use confidential information 
concerning an applicant for or recipient of AFPC. without notice 
or permission of the person for the following purposes; 
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Cal a¢ministration of AFQC or any of the other federal 
programs listed in C4); 

lbl reporting of child abuse and neglect to an appropriate 
agency or authority; or 

Ccl the con4ugt of ghild support activities. 
(J) A4aini1trotion of a program includes the use ot 

information by the program nece1sary for; 
(a) eatabliabing opplicant eligibility; 
(b) deteraininq aaount of aasistanca for recipient; 
(cl providing seryices to recipient; 
(d) condugting audita And similar activities; or 
(e) any inyestiqotipn. prosecution. or criminal or ciyil 

proceeding relating tp the a4ainistrotion pf the program. 
(4) Other federal programs include the fpllowinq; 
(a) food stomps: 
(b) medicaid: 
(cl federally assisted unemployment compensation; 
(d) federal old oqa assistance; 
Cal federal aid to the blind; 
(f) federal aid tp the diaabled; 
lg! syppleaental security income; 
(h) social segurity; 
(i) federally aatiated child welfare aaryices; 
(j) federally oeaisted foster core: 
(kl federally assisted adoption assistance; 
(1) tederolly assisted weatherization; 
(m) low income energy assistance: 
(nl social services block grant: 
Co) federally assisted work incentiye; or 
(pl any other federal or federally assisted program 

proyidipg isaistance. in cash. in kiQd or in seryices. directly 
to recipient• pn the bltia of need. 

(51 Tbe dtpartaent. without notice tp or the permission of 
an appligaot or recipient. may release the cyrrent address of 
the parson to a state pr lpcol law enforcement officer, it the 
officer proyidea in the request the name and spcial segyrity 
nuab&r of the person and satisfagtorily demonstrates that the 
person is a fugitive felon. that the location or apprehension ot 
a tygitiye felon is a responsibility of the otticer. and the 
request is prpper. 

(6) The deportment, withoyt prior permission ot the 
applicant or recipient. may within its diacretion release 
confidential intormation neceasarv tor tba prgyisign of 
emergengy seryices to meet medical and other critical needs of 
thl person. Notice ot tbe release myst be qiyen as soon as 
ppssible tg the person. 
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AUTH: Sec. 53-2-201 and 53-4-212 MCA 
IMP: Sec. 53-2-105, 53-2-201, 53-2-206, 53-4-211 and 

53-4-215 MCA 

3. ARM 46.10.101 implements by rule the confidentiality 
of personal information relating to applicants for and 
recipients of the federal/state program of aid for dependent 
children (AFDC). A federal/state program of AFDC must comply 
with 45 CFR S 205.50 which governs the confidentiality of 
personal information relating to recipients of AFDC. 

The confidentiality of personal information is also 
provided by the right of privacy at section 10 of Article II of the 
Montana constitution and by the prohibition in section 53-2-105, 
MCA on the use of public assistance information for any purpose 
not directly connected with the administration of public 
assistance. 

The proposed amendment of ARM 46.10.101 is necessary to conform 
the criteria in the rule governing the use of confidential 
information with the criteria which is set forth in 45 CFR 
S 205.50. The rule as amended would provide proper guidance to 
the program and specifically inform the public about the 
possible uses and releases of confidential information held by 
the AFDC program. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation services, P.O. Box 4210, Helena, MT 
59604-4210, no later than November 24, 1994. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

~oJSo£~ 
Rehabilitation Services 

certified to the Secretary of State, October 17, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1901, 46.12.1902 and 
46.12.1935 through 
46.12.1940 pertaining to 
targeted case management for 
developmental disabilities 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.1901, 46.12.1902 
and 46.12.1935 THROUGH 
46.12.1940 PERTAINING TO 
TARGETED CASE MANAGEMENT FOR 
DEVELOPMENTAL DISABILITIES 

1. on November 16, 1994, at 9:30 a.a., a public hearing 
will be held in the auditoriua of the Social and Rehabilitation 
Services Building, 111 sanders, Helena, Montana to consider the 
proposed amendaent of rules 46.12.1901, 46.12.1902 and 
46.12.1935 through 46.12.1940 pertaining to targeted case 
management for developmental disabilities. 

The Department of Social and Rehabilitation Services will 
make reasonable acco-odations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
November 7, 1994, to advise us of the nature of the accommoda
tion that you need. Providing an interpreter for the deaf or 
hearing impaired may require more time. Please contact Dawn 
Sliva, P.O. Box 4210, Helena, MT 59604-4210; telephone (406)444-
5622; FAX (406)444-1970. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.1901 CASE KANAG£MENT SERVICES. GENERAL PRQVISIONS 
Subsections (1) through (4) remain the same. 
fS) Refe••al aft~ 8!'!'8ft9e.en~s fe• e!'eat•eftt ef a elient 

a•e a ease •ane9e•eftt!o •••·• iee1 fit etu1 ~!•eat. pre·.·isien ef 
•ediaal ae!'viees te t-he eliene ie Ret part ef ~be ease •ana9e 
•ant ae•viee. 

Subsections (6) through (7) (b) remain the same in text but 
are renumbered (5) through (6)(b). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-1Q1 MCA 

46.12,:1,902 CAS§ MANAGEMENT SERVICES. GEUEBAL ELIGIBILITY 
(1) and (1)(a) remain the same. Subsections 

(b) adults 
Subsections 

with severe and disabling mental illness; ~ 
(l)(c) and (1) (d) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-1Q1 MCA 
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46.12,1935 CASE MANAGEMENT SERYICES FOR PERSONS AGE 16 
AND OYER WITH DEVELQPME6TAL DISABILITIES. DEFINITIONS 
Subsection (1) remains the same. 
(ill •t.e..,el I ease •aRaiJe•ent. ser..,iee" •eana the aaaeaamel'lt. 

aftd e•,•alaat.ieR ef a eliel'lt'a fteell fer ser..,ieee. 
~) 0 Le'o'al II aaee •aftaiJe•eftt. eer..-lee" •eafta aeaiet.aftae irt 

ebtaiRifiiJ fer a elient the ser..,iees identified il'l Le'o'el I, 
(4) "La'o'el III ease •aftaiJe•eRt. eer.,.iee" meaRs aeaistiRIJ a 

elieftt iR eRt.ry inte the eer'o'isee illeRt.ified iR be..-els I aRII IIo 
(5) "Le'o'el H' ease maRaiJe•eRt. serviee" means the essP 

diRat.ell eempreheRei..-e de..,elepmeftt. ef aft iRIIisidllal eer·~iee plaR 
fer a elieftt whe has eRtaPed e ser'o'iae er eer'o'iaee that requipe 
eft IJeiRIJ ease meReiJemeRt.o 

(6) "t.e·,•el \' ease •aftaiJe•e"t eaPviee11 •eans erisie 
iRter'o'eRtieft eft behalf ef a elient whish l!'eqairee the eaee 
maRa!Jer'a assist.aftaa wit.hil'l il4 hears. 

(f.l) "Intermediate care facility for the mentally retarded 
(ICF/MR)" means a residential facility as defined at 42 USC 
1396d(d) and licensed by the Montana department of health and 
environmental sciences ~ tQ provides active treatment 
services to persons with developmental disabilities. 

(&l) "Nursing facility" means a residential facility as 
defined at 42 USC 1396r(a) and licensed by the Montana depart
ment of health and environmental sciences tha-t tQ provides 
nursing services. 

(9!) "Monitor" means periodic review of the implementation 
of services identified in the individual ser'o'iee plan. 

(~2) "Individual aerviee plan (~ Lf)" means a written 
plan developed with the client's participation for the provision 
and management of services in the least restrictive manner to 
recipients. The plan must contain: 

Subsections (10) (a) through (10) (f) remain the same in text 
but are renumbered (5)(a) through (5)(f). 

AUTH: 
IMP: 

Sec. 53-6-113 MCA 
Sec. 53-6-101 MCA 

46.12.1936 CASE MANAGEMENT FQR PERSONS AGE 16 AND OVER 
WITH DEVELOPMENTAL QISABILITIES, ELIGIBILITY Subsections 

(1) through (2) remain the same. 
(a) a person residing in an intermediate care facility for 

the mentally retarded (ICF/MR) or in a JDedicaid certified 
nursing facility except as provided for in subsection (3); &ftd 
2t: 

Subsection (2)(b) remains the same. 
(3) A person residing in a medicaid certified nursing 

facility or intermediate care facility for the mentally retarded 
!ICF/MBI may receive case management services during the JO-day 
period illUDediately preceding the scheduled discharge from a 
nursing facility in order to coordinate post-discharge services 
in a non-institutional setting. 
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AUTH: Sec, 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.1937 CASE JWiAGEHENT FOR PERSONS AGE 16 AHD OVER 
WITH QEVELOPMENTAL PISA»ILITIES. COVEBAGE (1) ReiDibursa-

.b.J& ~ase manaqemant services whieh ere reilllillt!'ealde for persons 
aqe 16 and over with developmental disabilities are: 

(a} L8'.:el II 
(b) Le•.-el II 1 
(e) Leuel IIII 
(d) Le~el I¥1 aftd 
(e) Le\"el vo 
Cal service coordination which includes the following: 
C i l assessment and evaluation of the appropr lateness and 

need for case management and other commun~ty services for wbich 
the client might be eligible: 

Cii> assistance in accessing and ObtAining needed 
services AS requested by the client: 

Ciiil assisting the client's entry into services: and 
Civl monitoring and follow up services received by the 

client, 
lbl planning which inclu4es the following: 
Cil deyelopaant. facilitation. coordination. and 

monitoring of on iu4iyidual plan CIP) for the client, 
Ccl crisis intervention which includes the following: 
Ci) crisit intervention for personal. financial. social. 

legal or medical crisis; And 
C ii) prevantative problem solving with the client and 

where appropriate the client's family to preyant o crisis. 
(dl quality of life which ioclu4es tbe follgwing; 
Ci) building of personal relationship, comaunication. 

trust and a basic understanding of the client as a unique human 
being by establishing o rapport with the client and tbe client's 
family and friends: 

Cii) getting on understanding for hgw the client is doing 
or for bow client wants to be doing; and 

Ciii) conducting a quality of life assessment for the 
client. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

4§,12 1 1938 CASE MANAGEMENT FOR PERSONS AGE 16 AHD OVER 
WITH PEVELQPHEHTAL DISABILITIES. GEQGBAPHICAL COVEftAGE 
Subsection (1) remains the same. 
( 2) The MeM.;u,a .aepar•eM ef ta.ily eervieas developmen

tal disabilities diyision of the department of social and 
rehabilitation services may contract for the delivery of case 
management services by a case management proyisier in designated 
geographical areas of the state where it determines it is unable 
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to deliver case management services •ay ea~teraee far she 
de<lher)l af ehaae aer.,.ieea ey a eaae •afta,_afte pre.,.ider. 

AUTH: 
IMP: 

Sec. 53-6-113 MCA 
Sec, 53-6-101 MCA 

46.12.1939 CASE MANAGEMENT FOR PERSONS WITH OEYELQP
MEHTAL DISABILITIES. PRQYIDER REQUIREMENTS Subsection (1) 

remains the same. 
(2) The case management provider for persons age 16 and 

over with developmental disabilities is the Men•ana depar£mefte 
ef fa•ily aer?ieea developmental disabilities division of the 
aepartment of social and rehabilitation seryices. The MBftSafta 
depiU!"-••ft- ef fa•Hy sePVi- division may -econtract w#,h 
etlher eaae •a~ta,_en• pre?idera for the delivery of case 
management services. 

(3> Contractors with the division for the provision of 
case management services must be either accredited by one of the 
national accreditation agencies for developmental disabilities 
seryices specified in ARM 46.8.901 or licensed under section 
50-5-201. MCA as a health care facility by the Montana state 
department of health and environmental sciences. 

(~!) ~ 6 case manager must be employed by the Me~t£aRa 
depart.•efte ef fa•ily aer.,.ieea developmental disabilities 
division of the department of social and rehabilitation services 
or by a case management provider contracting with the Men•ana 
deper£a•n'£ ef feaHy aervieee division. 

(+2) A case manager must meet the following criteria: 
(a) a A case manager, except as otherwise provided for in 

subsection (h), must: 
(i) have a bachelor's degree in social work or a related 

field from an accredited colleg~ and 
(ii) ehhert one year experience in development<!l 

disabilities or other Duman services: 
(~) ha?e efte year sf eHperieftee in h~llaft eer¥ieesr er 
(86) if the experience is in a human service other than 

developmental disabilities. the case manager must have completed 
at least 40 hours of training in the delivery of services to 
persons with developmental disabilities under a training 
curriculum approved by the Mefttana deJ~are•e"e ef f&llily eep·deee 
developmental disabilities division of the department of social 
and rehabilitation services within no more than ~ ~ months 
of hire or designation as a case manager. 

(b) a A aeeial werlter case manager currently employed by 
the depar~lleftti et family eer.,.iees developmental disabilities 
dlylslon of the dePartment of social and rehabilitation services 
who has provided case management services fer tihe depar~lleftt to 
persons with developmental disabilities for at least 5 years 
aiRee J11ly 1 1 198§ but who does not meet the criteria in 
subsection (a) may serve as a case manager. 

20-10/27/94 MAR Notice No. 46-2-786 



-2807-

all peresft& reeei~ift9 ser~ieea, 
(6) All ease ~fta9e•eft• services provided to the client 

will be monitored by the case manager and the case manager's 
supervisor. The ~ 1£ will be reviewed and revised according 
to the client's needs at least annually, or when major changes 
are needed. 

Subsection (7) remains the same. 
( 8) A per&sft fttrl'lishi1'19 ease ~l'la,_eftt ser¥ieea ~ 

manager must participate in a minimum or 20 hours of advanced 
training in services to persona with davelop.ental disabilities 
each year under a training curriculum approved by the Maft~afta 
~epar~•el'l~ sf fa.ily SSr\ieas developmental aiaabilities 
divisiqn of the department of apcial ana rehabilitation 
services. On-going docusantation of the qualifications of case 
managers and completions of mandated training will be maintained 
by the Meft~afta ~epe•~•aftt af fa•ily aer¥iaea emplpyer of the 
case manager. 

Subsections (9) through (9)(b) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.1940 CASE MANAGEfiEMT FOR PEBSQNS WITH DEVELQPMEH'l'AL 
DISABILITII!iS. BEIMBYRSEMEifT fl) Gaaa ~ft89 .. eft- aauieea 

fer peraafta ••• 1' and soar wi~ dewelep•eneal ~iaaeili•iaa are 
reia8t~raed ease~ 81'1 a flee raee fer eeeh ttl'lie ef aar¥iee. 

Cll Reimbursement tqr targeted case management services 
for persons with aave1opmental aisabilities is providea tq the 
deyelopmental disabilities diyiaion Of the aepartment of social 
ana rehabilitation services in accpraance with subsections (2) 
through (41. 

<al This rule does not goyern reimbursement proyiaed to 
contract prqyiders ot case •anogeaent seryices fpr the deyelQp
mental aisabilitias aivisipn of the aepartment of social and 
rebabilitatiqn seryices. 

(a~) A unit ot service is a •ifti- ef we eliaft~ 8r 
elieftt! reeeuree eefttlaa•• Jl8r ••n~h 1 contact in person or 
otherwise with or on blhalt pt the client. 

(il-l) 9uril'l9 fiseal ~·••• 199a eftd 1993, ~be interim 
reimbursement rate pal!' ttfti~ ef aervia8 will eo fQr each fiscal 
year is based on a per unit ot service rate determined by 
dividing the estimated total costs on a statewide basis for the 
delivery of case management services dul!'ift9 ebe fQr the fiscal 
year by the estimated total number of units ot service to be 
delivered on a statewide basis during that fiscal year. 

(3) Fer fiseel years aa~ee•tlaftt te fiseel year 1993 1 &he 
reimsarselllefte re~e will 8e &meed apen aetual ease lllaftag .. eft~ 
data fr- the p•e'+•iaaa year, 'l'he rei.earse•e"~ rate per ttl'lit ef 
eer .. iee will 88 de~e-ifted by oU .. id!l'lg e.he te&al eeets eft a 
atatewiae saeie fer the dalhery ef elute •a~tagemefte aervieee 
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&aFift~ t~e prier fiseal year sy the tstal n~mser at ~nits sf 
ser·d,ee prs•.-idad en a statewide hasie darift~ that; year. 

C4l The final reimbursement for each fiscal year is the 
actual total cost for delivery of the service for the fiscal 
VOL. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

3. Case management services for persons with developmen
tal disabilities has been a medicaid reimbursed service since 
1991. The rules governing medicaid reimbursement of a variety 
of case management services are in subchapter 19 of ARM Title 
46, chapter 12. ARM 46.12.1901 through 46.12.1903 provide 
general requirements for all the medicaid reimbursed case 
management services, The rules governing in particular the 
delivery of medicaid reimbursed case management services for 
persons with developmental disabilities are ARM 46.12.1935 
through 46.12.1940. 

case management services for persons with developmental 
disabilities have been the administrative responsibility of the 
Department of Family Services since that department was formed 
in 1987. The 1993 Montana Legislature directed the move of 
administrative responsibility for case management services from 
the Department of Family services to the Developmental Disabili
ties Division of the Department of social and Rehabilitation 
services effective July 1, 1994. 

The proposed amendments are generally necessary to change 
references in the rules from the Department of Family Services 
as the administrative agency tor case management for persons 
with developmental disabilities to the Developmental Disabili
ties Division of the Department of Social and Rehabilitation 
Services and to implement changes in reimbursement methodology. 

The proposed amendment of ARM 46.12.1901, Case Management 
Services, General Provisions, is necessary to remove language 
which is duplicative of criteria expressed in the definition of 
"case management" at ARM 46.12,1903 and more particularly in the 
rules for each type of case management. 

The proposed amendment of ARM 46.12.1902, Case Management 
Services, General Eligibility, is necessary to remove an 
inappropriately placed word. 

The proposed amendment of ARM 46.12.1935, Case Management 
services For Persons Age 16 And over With Developmental 
Disabilities, Definitions, is necessary to remove definitions 
that are no longer applicable to reimbursement and to clarify 
terms and language. 
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The proposed amendment of ARM 46.12.1936, case Management 
Services For Persons Age 16 And Over With Developmental 
Disabilities, Eligibility, is necessary to clarify language and 
to remove an inappropriate hyphen. 

The proposed aaendment of ARM 46.12.1937, Case Management 
Services For Persons Age 16 And Over With Developmental 
Disabilities, Coverage, is necessary to remove terms that are no 
longer applicable and to replace them with more detailed and 
appropriate descriptions of the services for which reimbursement 
is available. 

The proposed amencbaent of ARM 46.12.1938, case Management 
Services For Persona Age 16 And Over With Developmental 
Disabilities, Geographical coverage, is necessary to change the 
reference from the Department of Family services to the 
Developmental Disabilities Division of the Department of Social 
and Rehabilitation Services and to clarify language. 

The proposed amendment of ARM 46.12. 1939, case Management 
Services For Persons Age 16 And over With Developmental 
Disabilities, Provider Requirements, is necessary to change the 
references from the Department of Faaily services to the 
Developmental Disabilities Division of the Department of Social 
and Rehabilitation Services, to clarify terms, to provide for 
basic provider qualifications by directing case management 
contractors to receive accreditation or certification, to 
distinguish in the criteria for case managers between persons 
with experience in developmental disabilities and persons with 
experience in human services other than developmental 
disabilities, to remove a reference to level 1 services which 
will no longer be applicable, and to expand the scope of the 
case manager's responsibilities to the monitoring of all 
services. 

The proposed aaendment of ARM 46.12.1940, Case Management 
services For Persons Age 16 And over With Developmental 
Disabilities, Reimbursement, is necessary to modify the 
methodology for reimbursement, inclusive of the unit of service, 
for ease of application, to clarify the language providing for 
an estimated interim rate of reimbursement on a fiscal year 
basis, to provide that the interim rate is applicable to all 
future fiscal years by removing referencea to actual fiscal 
years, to provide for a final adjustment of total reimbursement 
based on actual costs rather than on a rate recalculation, and 
to remove reference to a final rate determined from prior fiscal 
year's actual costs since the new methodology for final 
reimbursement is predicated on actual total costs for the 
current fiscal year. 
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4. Since the Legislature directed that the change of 
administrating agencies occur on July 1, 1994 and the proposed 
rule amendments will not adversely impact the Developmental 
Disabilities Division of the Department of social and Rehabili
tation services, the proposed amendments ars proposed to be 
effective retroactively on July 1, 1994. The delay in the 
development of these rules for adoption occurred as a result of 
limited availability of staff time for work on the rules. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Department 
ot social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than November 24, 1994. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation services has been designated to preside over and 
conduct the hearing. 

Rule Rev iilier ~or~:!l+ 
Rehabilitation Services 

certified to the Secretary of State, october 17, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OP MONTANA 

In the •attar of the 
adoption of Rule I 
pertaining to exceptions to 
the develop•antel 
disabilities placement rules 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULE I PERTAINING TO 
EXCEPTIONS TO THE 
DEVELOPMENTAL DISABILITIES 
PLACEMENT RULES 

1. On Noveaber 16, 1994, at 1:30 P·•·• a public hearing 
will be held in the auditorium of the Social end Rehabilitation 
services Building, 111 Sanders, Helena, Montana to consider the 
proposed adoption of Rule I pertaining to exceptions to the 
develop•ental disabilities place .. nt rules. 

The Depart•ent of Social and Rehabilitation services will 
•ake reasonable acco-odations for parsons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 P·•· on 
November 7, 1994, to advise us of the nature of the 
accommodation that you need. Providing an interpreter for the 
deaf or hearing impaired may require more time. Please contact 
Dawn Sliva, P.o. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; PAX (406)444-1970. 

2. The rule as proposed to be adopted provides as 
follows: 

[RULE I] PLACl!jMENT DETERrfiHATIONS: CATEGQBICAL EXCEptiONS 
TO PLACEMENT RUI,ES (1) This rule specifies those 

circumstances in which the selection of a person for a 
developmental disabilities service position is not subject to or 
is subject only in part to the screening process specified 
otherwise in this subchapter. The specified circumstances are 
those in which there is further development of community 
services in response to administrative, legislative or federal 
direction necessitating the moveaent of a particular person or 
an identified group of persons into lesser restrictive settings. 

(2) A service position serving a person under any of the 
following circumstances is not subject to the screening process 
specified otherwise in this subchapter: 

(a) an administrative decision is made to expand services 
so as to serve four or more persons who are committed to the 
Montana developmental center, the eastmont human services 
center, or the Montana state hospital or who are residing in a 
nursing facility but for whom appropriate services can be 
provided in a community setting; 
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(b) a budgeting decision in the legislative process is 
~ade to expand services so as to serve 4 or more persons who are 
committed to the Montana develop~ental center, the east~ont 
huaan services center, or the Montana state hospital or who are 
residing in a nursing facility but for who~ appropriate services 
can be provided in a community setting; or 

(c) a person is placed out of a nursing facility in 
accordance with the requirements of federal law into a service 
position which is funded with federal ~onies that are 
specifically available for the provision of services to that 
particular person. 

(3) A current or new service position that is available 
for place~ent of a person currently in community services whose 
placement into the position is necessary to open up a placement 
appropriate for any persons being placed into a conununity 
setting as described in subsections (2)(a) and (2)(b) is not 
subject to the screening process specified otherwise in this 
subchapter. 

(4) A service position arising out of a legislative 
decision in the budgeting process to expand services so as to 
serve 4 or ~ore persons who are on a waiting list for services 
and who are not committed to the Montana developmental center, 
the east~ont hu~an services center, or the Montana state 
hospital is not available to a person who is committed to one of 
those facilities. Place~ent into one of these positions of 
noncommitted persons is subject to the screening process 
specified otherwise in this subchapter. 

(5) A service position used to provide services tor the 
purposes stated in subsections (2) (a), (2) (b) and (4) will be 
available for those purposes for a period not to exceed 1 year 
in duration. After the 1 year period, the service position when 
it may co~e open will be available to any person who is selected 
for it in accordance with the screening process otherwise 
specified in this subchapter. 

AUTH: Sec. 53-2-201, 53-20-203 and 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-209 MCA 

3. The place~ent of persons with developmental 
disabilities into state funded community situated developmental 
disabilities services is generally governed by the "placement 
determination" rules in subchapter 15 of ARM Title 46, chapter 
8. Those rules provide a process and criteria by which persons 
are referred and selected for place~ent into openings that 
beco~e available. 

The proposed rule is necessary to allow specific persons or 
groups of persons to receive community situated developmental 
disabilities services which are intended to serve them. The 
proposed rule exe~pts fro~ the general placement rules com~unity 
developmental disabilities service settings that serve specified 
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persons or groups of persons. These exe111ptions are necessary to 
allow for conforaance with the federal mandate in relation to 
persons inappropriately placed in nursing facilities and for the 
placement of persons for whoa service expansion is targeted. 
The deinstitutionalization of inappropriately placed persons 
with develop•ental disabilities will be facilitated. 

The executive or the legislature at times provide monies for the 
expansion of eervice eettinge. These setting& are intended to 
provide service& to specific populations of pereons who are in 
need of coamunity eituated service&. One of those populations 
are persons currently institutionalized who would likely be able 
to reside in the co111111unity if there were the com~~~unity resources 
to serve them. Another population are those persons who reeide 
in the co-unity, who are without services, and for whoa 
services are needed to prevent a crisie which aay result in 
institutionalization. 

Federal authority directs that persons with developmental 
disabilities generally not be placed into nursing care 
facilities if there is not a priaary need for nursing care. 
Federal monies are made available to develop community situated 
services for those persons who are leaving nursing facilities in 
response to the federal mandate. Those service positions are 
specific to the person and may not otherwise be made available 
for other persona when vacated. 

4. Intereeted parties may eubmit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than November 24, 1994. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services bas been designated to preside over and 
conduct the bearing. 

:;__). ~ 
Rule Re~er ~~.~~~ 

~r. so~al and 
Rehabilitation services 

Certified to the Secretary of State October 17, 1994. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF' THE STATE OF MONTANA 

In the matter of the adoption 
of new rule I and 
amendments of Rules 
2.5.201, 2.5.301, 2.5.302, 
2.5.403, 2.5.404, 2.5.501 
2.5.502, 2.5.605, 2.5.606 relating 
to state purchasing. 

TO: All Interested Persons 

NOTICE OF 
ADOPTION OF RULES 
AND AMENDMENTS 
PERTAINING TO STATE 
PURCHASING. 

1. On September 8, 1994, the Department of Administration 
published notice to adopt Rule I relating to protest procedures 
for vendors, and to amend rules 2.5.201, 2.S.30l, 2.5.302, 
2.5.403, 2.5.404, 2.5.501, 2.5.502, 2.5.605 and 2.',606, 
relating to state purchasing at page 246'1 of the I'J94 Montana 
Administrative Register, issue no. 17. 

2. No written or oral comments were r-eceived. 

3. The proposed new rule was adopted as propospd and wtll 
be numbered 2.5.406. 

will be amended as proposed. 

~Q·x~--Counsel Lois A:MeieS, Director-
Department of Adndnistratiott 

Certified to the Secretary of State on October I 7.t..!..'l'L4_~ 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 
8.32.425 FEES 

TO: All Interested Persons: 
1. On August 25, 1994, the Board of Nursing published a 

notice of public hearing on the proposed amendment of the 
above-stated rule at page 2375, 1994 Montana Administrative 
Register, issue number 16. The hearing was held on September 
14, 1994, at 9:00a.m. in the conference room of the 
Professional and Occupational Licensing Bureau, 111 N. 
Jackson, Helena, Montana. 

2. The Board has amended the rule exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments and the Board's responses 
thereto are as follows: 

Barbara Booher, Executive Director of the Montana Nurses' 
Association, appeared at the hearing and submitted oral 
comments and read written comments into the record by a 
variety of individuals, as follows: 

COMMENT NO. 1: John Honsky, registered nurse and 
commenting as president of the Missoula District of the 
Montana Nurses' Association, opposes any fee increase at this 
time. Mr. Honsky states that there was insufficient notice 
provided to licensees of the proposed fee increase, as there 
was no direct communication provided to all registered 
professional nurses in the State of Montana. Mr. Honsky also 
states that the Board has failed to establish sufficient 
justification of the need for additional revenues, and 
contends that the Board's rationale for raising fees is to 
replenish the Board's reserve account. Mr. Honsky requests 
further clarification on the need for a fee increase prior to 
enactment of any changes in the fee structure. 

RESPONSE: Sufficiency of Notice - Notice of the proposed 
rule change was submitted in accordance with Section 2-4~302, 
MCA and published in the MAR, No. 16, August 25, 1994. Within 
twenty days of notice, a public hearing was held to receive 
comments. The representative of one professional organization 
was the only person to appear to comment at the hearing. All 
written comments received before 5:00 p.m. September 22, 1994 
were considered. Generally, public hearings are not required 
unless requested. However, due to the importance of the fee 
increase for its licensees, the Board of Nursing held a public 
hearing. Notices were sent to all interested parties who 
requested such information, and to all nursing-related 
professional organizations. The cost to mail notices of every 
rule-change to every licensee would be prohibitive. The Board 
further responds that it discussed a proposed fee increase at 
public meetings as early as November 1993. The Board does not 
accept the comment that there was insufficient notice 
provided. 
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Justification for Additional Revenue In the past two to 
four years, the number of licensees and number of complaints 
against licensees have dramatically increase'L The Board ot 
Nursing has taken an aggressive role in its duty to prot.ect 
the health, welfare, and safety of the public. The Board 
feels that carrying out this duty also benefits the 
profession. 

The Board added subcommittees on School Standards, 
Prehospital, Prescriptive Authority, Delegation, and IV-LPN 
Practice to the existing subcommittees for Screening, Nursing 
Education, and Credentials and Nursing Practice. The Board 
implemented the Prescriptive Authority and Clinical Nurse 
Specialist programs, and as required by statute, the Nurses' 
Assistance program. The Board sends speakers to professional 
association conventions to keep its members up-to-date. 

The increase in the number of complaints necessitated the 
hiring of a full-time investigator and additional staff tor 
the Board. The addition of staff has made it possible to 
answer practice questions over the telephone. While the 
changes have been numerous and complex, the overall efficiency 
of the Board has increased and allows the Board to issue 
declaratory rulings (where it did not previously have the 
time) and to take an active role in rule-making and 
legislation. 

The addition of computer equipment to the office has 
allowed exams to be accessible at all times to an unlimited 
number of examinees and processed faster. The result is that 
nurses are licensed and ready to go to work faster. Plans for 
bar coding will speed up the renewal process. 

The last fee increase occurred in 1987. Including the 
proposed fee increase, Montana nurses still pay one of the 
lowest fees in the country. Although this may correspond to 
the fact that Montana nurses earn among the lowest salaries in 
the country, the services they receive from the Board of 
Nursing are among the best. 

Reserve Fund - The Department of Commerce recommends thdt 
all administratively attached boards, including the Board ot 
Nursing, maintain a reserve fund in an amount between 50\ and 
100\ of the Board's one full fiscal year budget to allow the 
Board to continue to operate in emergency situations such as 
extended litigation or elimination of funding sources; i.e., a 
category of licensure. 

In providing the services listed above, legislatively
approved expenses for the Board increased without a 
corresponding increase in income. To meet these expenses, d 

portion of the reserve fund was spent. At the time the notice 
of the proposed rule change, the cash balance was $139,000. 
Presently, the cash balance is $16,000 and estimated to run 
into a negative figure by October 20, 1994. The fund will be 
replenished in future years only after the Board's operating 
expenses are met. The projected amount to be placed in the 
reserve account is $70,000 per year unti.l appr·oximately 50% ot 
the budget, or $300,000 is maintained. The Board hds 
determined that given its large budget, it is reasonable to 
maintain the lower percentage of the amount reconunended by the 
Department. 
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COMMENT NO. 2: Teresa Henry, commenting as president 
elect of the Montana Nurses Association, questions what will 
be done with revenues that are brought in above the immediate 
costs of running the program. Ms. Henry notes that the fee 
increase, as proposed, will increase the reserve account of 
the Board from $139,000 to $266,667 for fiscal year 1995, and 
seeks clarification as to what will be done with the fee 
structure at that time. Ms. Henry seeks clarification as to 
how the Nurses Assistance Program has been able to function 
with 40 nurses enrolled when original estimates on program 
participation ran around 15. Ms. Henry questions where the 
additional funding came from. Ms. Henry suggests that the fee 
increase, as proposed is too high, and suggests that the Board 
increase the fees to $60.00 and provide for a two year renewal 
cycle. Ms. Henry opposes a fee increase without clarification 
as to the use of such funds, notification of all licensees in 
the State of Montana, and consideration of a biannual renewal 
cycle. 

RESPONSE: Please see Response to Comment 1 with regard 
to the Reserve Fund. In addition, the Board responds that all 
budget figures are approximate until approved by the 
Governor's budget office. Further, the Board is operating on 
the reserve fund which is currently $16,000. Excess revenue, 
after expenses are met, will be applied to the reserve 
account. When the $300,000 figure is reached, the fee 
structure will be re-examined. However, there is a cost 
involved with a rule change and the Board determined that it 
was preferable to increase fees once to sufficiently provide 
for a longer period of time rather than to increase the fees 
by a smaller amount on a more frequent basis. 

Nurses' Assistance Program - The Board responds that 
due to the unanticipated number of participants (40 rather 
than 15) the contract was amended to provide an additional 
$25,113.16 for the biennium. Section 37-8-202(6), MCA 
requires the Board of Nursing to provide the NAP to assist 
licensed nurses who are found impaired by the use of 
chemicals. The statute mandates the board to provide 
assistance to licensees in seeking treatment and monitoring 
rehabilitation. Finally, the statute states that for purposes 
of funding this program, the board shall adjust the license 
fee provided for in 37-8-431 commensurate with the cost of the 
program. The fee increase will fund this program through FY 
97 by providing funds under contracted services as part of the 
Board expense. The proposed budget allocates for an increase 
in the use of this program. 

NAP has streamlined and increased the efficiency of the 
Board' .s processing of complaints and initiation of 
disciplinary action. This program is perhaps the most 
important to ensuring the public safety and improving the 
profession as a whole. 

Biannual Renewal Cycle - Presently, the board is 
legislatively mandated to renew licenses annually pursuant to 
section 37-8-431, MCA. To require otherwise would be a 
violation of the law. Furthermore, the Board has experienced 
some difficulty locating licensees who fail to notify the 
Board of an address change even within the one-year renewal 

20-10/27/94 Montana Administrative Register 



-2818-

process. A renewal cycle of two years would add to t:his 
problem and would not save a significant amount of money 
because renewals do not constitute a large portion of board 
staff time. 

COMMENT NO. 3; Senator Eve Franklin states that 
insufficient notice was provided to licensees of the proposed 
fee increase. Senator Franklin questions whether other fiscal 
management options have been considered as alternatives to tee 
increases, and whether the Board has offered a sound rationale 
for accruing a "seemingly excessive reserve fund balance." 
Senator Franklin requests a sound explanation of stafting 
decisions based on the legislative intent of the spending 
authority provided to the Board by the 1993 legislature. 
Senator Franklin questions whether decisions regarding 
contract services for the nurses assistance program have met 
reasonable contract considerations. Senator Franklin suggests 
that the Board develop a dialogue around other management 
options before considering a fee increase. 

RESPONSE; Please refer to Response to Comment 1 with 
regard to sufficiency of notice, justification for additional 
revenue, and the reserve fund; Comment 2 with regard to NAP; 
and Comment 5 with regard to the FTE Nurse position. 

The Board further responds that it has considered "other 
fiscal management options" and has implemented them. The 
Nurse FTE has not been filled, resulting in a vacancy savings; 
computer-adapted testing has been implemented to streamline 
the testing process and the NAP has moved disciplinary cases 
along in an unprecedented manner in terms of time and 
satisfaction. The Board has attempted to operate as 
efficiently as possible; however, fee increases are absolutely 
necessary to cover the budget as approved by the 1993 
Legislature. 

COMMENT NQ. 1; Barbara Landrum, registered professional 
nurse, requests an explanation as to why Board expenditures 
doubled and how much of the fee increase is retained by the 
Department of Commerce. She opposes any fee increase by the 
Board of Nursing if the Department of Commerce has not fully 
released all income collected from licensed nurses to the 
Board. 

RESPONSE; Please refer to Response to Comment 1 in 
total, Comment 2, and comment 3. 

Recharges- Pursuant to section 37-1·101(6), MCA, the 
Department of Commerce must assess financial, management, and 
administrative costs to the boards on an equitable basis, 
according to the number of licensees and amount of the bureau 
resources used by a particular board. All Boards in the 
Professional & Occupational Licensing Bureau pay this 
"recharge" for miscellaneous overhead and staffing provided, 
including investigators, legal counsel, and a licensing 
certification specialist employed full time by the Board uf 
Nursing. The amount paid is arrived at through a formula 
which results in each board paying between approximately 4~% 
and 51% of its annual budget. 
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COMMENT NO. 5; Linda Adkins, registered professional 
nurse with specialty recognition, expresses concern with her 
contention that the Department of Commerce is requiring the 
maintenance of approximately $600,000 in the Board's reserve 
account. Ms. Adkins contends that the Board currently has 
$196,000 in reserves, and the effect of the fee increase would 
increase the reserve account by approximately $128,000 per 
year. Ms. Adkins opposes the fee increase unless a more 
specific accounting is provided with respect to the hiring of 
a full time nurse, the costs of the nurses assistance program, 
the 2100 series budget expenditures (•other services•) and the 
2800 series budget expenditures (•other expenses"). Ms. 
Adkins suggests that the Board explore the possibility of 
doing license renewals every other year as a cost cutting 
measure, and expresses interest in whether other states charge 
participating nurses to defray costs of running assistance 
programs. Ms. Adkins suggests raising the renewal fee to 
$25.00. 

RESPONSE; Please see Responses to Comments 1 with regard 
to the reserve fund and Comment 2 with regard to NAP and 
biannual renewal. Further, the Board responds that the 
current reserve fund is $16,000. Again, the recommended 
reserve fund of one·half of the annual budget will be 
replenished only after expenses of the board are met. 

Full Time Nurse · The Board of Nursing has not hired the 
FTE Nurse position as of this date. 

Finally, the Board does not accept the comment that a 
renewal .fee of $25.00 is feasible given the budget constraints 
previously explained. 

COMMENT NO. 6; Milly Gutoski, registered professional 
nurse, supports the fee increase provided that additional 
justification is provided than what was provided in the notice 
of proposed rule making. Ms. Gutoski states that the Board 
needs to communicate more frequently with nurses, and suggests 
a monthly newsletter as a means of improving such 
communication. Ms. Gutoski states that the reserve funds of 
the Board should be used for Board expenses, and not 
considered as possible funds for the general fund. Ms. 
Gutoski states that the reserve fund should be retained at its 
current level as a possible resource for litigation, but not 
as a potential source for non·nursing expenses. Ms. Gutoski 
states that other professions in the State of Montana are 
assessed license renewal fees ranging from $25.00 (physical 
therapists) to $100.00 (nursing home administrators). Ms. 
Gutoski further states that the Wyoming Board of Nursing 
charges nurses $100.00 for renewal and endorsement, and $86.00 
for taking the licensing examination. Ms. Gutoski questions 
whether the LPN and RN should pay the same fee, and suggests 
that it might be more fair to charge the LPN less than the RN. 
Ms. Gutoski also suggests that the Board consider a two·year 
renewal cycle as a means of reducing costs. 

RESPONSE; Please see Response to Comment 1 with regard 
to Justification for Additional Revenue and Comment 2 with 
regard to biannual renewal. Further, the Board responds that 
while it recognizes the need to better communicate with the 
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licensees, a monthly newsletter would require r.he hiring ot 
extra staff and with printing and mailing costs, would be far 
too costly. 

With regard to charging different renewal fees to,· RN and 
LPN, the Board responds that it costs the same amount of money 
to process LPN and RN applications and renewal>~ and therefore 
rejects the suggestion. 

With regard to reserve funds used to fund the general 
fund, the Board responds that this conunent is beyoud the scope 
of the fee increase; nonetheless the Board wishes to emphasize 
that the Board of Nursing intends that the income will be used 
to fund its licensing program and not the general fund. The 
Legislature has in the past considered and rejected use of 
special revenue to fund the general fund. 

COMMENT NQ. 7: Barb Booher, executive director of the 
Montana Nurses Association, stated that the MNA supports the 
proposed fee increases, provided that clarification Is 
provided on a number of items, as expressed in conunents above. 
The MNA supports a fee increase in a sufficient amount to meet 
existing expenses, and to increase the Board's reserve account 
to no more than 1/2 of 1 fiscal year's budget. The MNA seeks 
clarification as to what happened to the hiring of a full time 
nurse for the Board staff, requests whether certain equipment 
expenses totalling $13,762 are 1 time costs or will be 
continuing costs, and seeks an explanation of how the "re
charges• are computed and assessed to the Board of Nursing by 
the Department of Commerce. 

RESPONSE: Please refer to the Response to Conunent 5 with 
regard to the Full Time Nurse and Comment 4 with regard to 
Recharges. The Board further responds that $13,762 was a one
time cost. 

COMMENT NO. 8: Kathy Mader, Bonnie Blevins, Sandra 
Friede, Mariann Miller, Karen Sloan, and Nancy Schatzka, all 
licensed nurses, submitted a joint written comment. While 
these individuals do not believe that a $40.00 renewal fee is 
unreasonable, they do believe that they were denied the 
opportunity to provide input into the fee increase. They seek 
clarification as to how the additional fees will be put to 
use. They oppose any fee increase to the extent that it 
increases reserve funds, and contend that fees are not 
commensurate with costs if they are used to build a reserve. 

RESPONSE; Please refer to Response to Conunent 1. 

COMMENT NO, 9; Thirteen licensed nurses of the Havre 
Clinic submitted a joint written comment. The Havre Clinic 
Nursing Staff opposes the fee increase without an explanation 
as to why the fee increase is necessary, what the fee incr<=ast: 
will be used for, how it will benefit nurses, why the fee 
increase is so large, and why nurses were not notified in 
writing prior to the increase with the justification tur the 
fee increase. These nurses do not completely obiect u, the 
fee increase, but want to make sure that the fee iucr..,ase is 
being used "to further the nursing careers in our state." 
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RESPONSE: Please see Response to Comment 1. The Board 
appreciates the support of the fee increase but in response to 
the comment "to further the nursing careers," wishes to 
emphasize that its first goal is to protect the public, 
although in doing so, the nursing profession receives 
secondary benefits. 

COMMENT NO. 10: A licensed nurse by the name of Julie 
from Butte submitted a written comment opposing any fee 
increase in the licensure fees. No further detail was 
provided. Jacqueline Chum, a licensed nurse, concurs with 
this comment, on behalf of "those of us that are not able to 
afford such an increase.• 
~~ The Board stands by its statutory authority to 

assess fees commensurate with costs pursuant to section 37·1-
134, MCA. 

BOARD OF NURSING 
NANCY HEYER, RN, BS, CNA 
CHAIRMAN 

1/ u -;;... '1s:«-'7f BY:~~~~~lf~~~~~~~~-~~~~
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 17, 1994. 
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to applica 
tion for examinations 

NOTICE OF AMEill)MENT OF 
8. 34. 414A APPLICA'l'lON POR 
EXAMINATION 

TO: All Interested Persons: 
1. On April 28, 1994, the Board of Nun;ing Home 

Administrators published a notice of proposed amendment of t.he 
above-stated rule at page 993, 1994 Montana Administt·ative 
Register, issue number 8. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
JOYCE ASAY, CHAIRMAN 

BY: ~ 1112:. .. ~ 
ANNI ~BARTOS, CHIEFUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 17, 1994. 
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BEFORE THE BOARD OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees and 
misconduct 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.39.518 FEES AND 8.39. 
708 MISCONDUCT 

1. On August 25, 1994, the Board of Outfitters published 
a notice of public hearing on the proposed amendment of the 
above-stated rules at page 2377, 1994 Montana Administrative 
Register, issue number 16. The public hearing was held on 
September 15, 1994, at 9:00a.m., in the conference room of 
the Professional and Occupational Licensing Bureau, 111 N. 
Jackson, Helena, Montana. 

2. The Board has amended ARM 8.39.518 exactly as 
proposed and amended 8.39.708 as proposed, but with the 
following changes: 

"8.39.708 MISCONDUCT Misconduct, for purposes of 
defining subsection (9) of 37-47-341, MCA, is determined by 
the board to mean conduct of either a licensed outfitter or 
licensed professional guide which fails to conform to the 
accepted standards of the outfitting and guiding profession 
and which could jeopardize the health, safety and welfare of 
the public, and shall include the following: 

(1) through (11) will remain the same as proposed. 
(12) providing or offering to provide services as an 

outfitter or guide without a current, active license to do so, 
wfie~fier ee!ere ee~ainin~ a lieense, er a~rift~ a ~ime when ~fie 
lieense has ne~ eeen refte~ed, 

(13) taking or attempting to take a game animal, upland 
game birds, migratory birds. waterfowl, or fish whether 
providing services or not, in violation of legal limits or 
without a proper license to do so; 

(14) will remain the same as proposed.• 
Auth: Sec. 37-47-201, MCA; IM£, Sec. 37-47-341, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto are as follows: 

COMMENT NO. 1: MOGA submitted oral and written testimony 
on the proposed rule changes. MOGA comments that the proposed 
fee increase is poorly timed due to the lack of stability in 
the industry. Outfitters have lost income in the past three 
years and are unable to afford an increase in renewal fees. 
MOGA did, however, support an increase for license 
applications due to "a limited pool of nonresident licenses 
[that] cannot continue to be spread over an increasing number 
of outfitters without having a negative effect on existing 
businesses' ability to offer quality services.• 

on misconduct, MOGA supports proposed changes (4) and 
(14), but comments on (12) that the proposed amendment should 
appear as follows: "providing or offering to provide services 
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as an outfitter or guide without a current, active license to 
do so." This change is proposed so that outfitters ano not 
penalized by staff problems in renewals. MOGA questions 
whether new (13) is necessary and suggests tl1at (7) wi 1l 
become operative if a violation occurs to invoke the 9eneral 
hunting and fishing laws at Title 12. 

RESPONSE: The Board acknowledges but does not accept 
MOGA's comment with respect to opposition to renewal tee 
increase. MOGA does not propose any alternative to raising 
the fees in order to make up the difference between nnrent 
income and the Board's current budget as set by the Montana 
Legislature. The Board acknowledges MOGA's support for the 
fee increase for new applicants, and thanks MOGA for such 
support. 

With respect to MOGA's comment on the misconduct rules, 
the Board acknowledges MOGA's support for the proposed changes 
to subsection (4) and (14). The Board accepts the proposed 
change to subsection (12). The Board acknowledges MOGA's 
reference to subsection (13), but does not accept MOGA's 
comment. Subsection (13) is necessary to cover situations in 
which hunting privileges are not suspended or where a criminal 
prosection does not take place. 

CQMMENT NO, 2: Allen Schallenberger submitted written 
comments on the proposed rule changes. Mr. Schallenberger 
comments that the Board is increasing overall tees by 138~ and 
some categories by 500\. He comments that 57\ of the money 
raised will go to the Department of Commerce and will provide 
no benefit to outfitters. Fishing outfitters generate less 
investigative problems relative to the hunting outfitters, but 
have to pay an equal burden. He comments that an error by the 
board staff delayed his friend's license tor two months. 

With regard to the rule change on misconduct, he comments 
that upland game birds, migratory birds, and waterfowl ar·e 
exempt (implying they shouldn't be; that the rule change is 
incomplete and fails to specify what particular license is 
needed). He would prefer Fish, Wildlife and Parks to handle 
hunting and fishing violations. Finally, he comments that he 
does not have available to him an outfitter rule book with all 
state and federal regulations. 

RESPONSE: The Board acknowledges Mr. Schallenberger·' s 
comment on the proposed fee increase, but does not accept such 
comments. The Board's responsibility is to protect the 
public. The fee increase is necessary to support a budget 
designed to increase protection of the public through 
necessary staffing for investigation and application 
processing. Increased viability of the industry will come 
only through increased protection of the public. With respecl 
to the suggestion on charging a separate, lower tee for 
fishing outfitters, the Board is not prepared to make a 
breakdown on individual expenses or category of licensure. 

With respect to Mr. schallenberger' s comment on tt1e 
misconduct rules, the Board agrees that the new proposed 
sections do not address upland game birds, migratory bird:o and 
waterfowl. The new sections are changed to include such 
categories. With respect to the suggestion that hunting dlld 
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fishing violations be dealt with by Fish Wildlife & Parks, the 
Board of Outfitters does not intend to interfere with such 
jurisdiction. The Board has simply identified conduct in the 
proposed rules that could result in disciplinary action, 
regardless of whether such conduct also constitutes a 
violation of separate laws. 

COMMENT NO. 3; Chris Pragnell submitted a written 
comment opposing a proposed statutory change in the definition 
of guide as someone who is employed by an outfitter, rather 
than retained on independent contract. 

RESPONSE; The Comment is beyond the scope of the 
proposed rule changes, which deal with fees and misconduct. 
Thus, the comment is acknowledged, but not accepted. 

COMMENT NO. 4; Dave Kumlien of Montana Troutfitters 
Orvis Shop submitted written comments supporting the increase 
as long as Board operates efficiently. Mr. Kumlien opposes 
the proposal to remove independent contractor status of 
guides. 

RESPONSE; With respect to the comment on independent 
contractor status, please refer to Board's response to comment 
3. With respect to the comment on the fee increase, the Board 
thanks Mr. Kumlien for his support of the fee increase, and 
pledges to operate efficiently in using such fees. 

COMMENT NO. 5; Thomas Fisher submitted written comments 
opposing the proposed fee increase and cites loss of 78\ of 
booked clients through the drawing; suggests paying fees on a 
pro rata basis where an outfitter pays according to the number 
of clients he or she has. Suggests splitting the tag drawing 
in two categories to make it more fair. 

RESPONSE; The Board acknowledges Mr. Fisher's opposition 
to the fee increase, but notes that the fees must be set 
commensurate with costs of the program, not with percentage of 
success in the drawing for set aside licenses. The Board has 
nothing to do with the splitting of drawings, and suggests 
that Mr. Fisher direct his suggestion to the Department of 
Fish, Wildlife & Parks. 

COMMENT NO. 6; Edwin Johnson of Montana Guide Services 
submitted written comments stating that a 200\ increase in 
guide fees is excessive. Mr. Johnson suggests raising tees 
$25 this year and another $25 in two years. 

RESPONSE; The Board acknowledges Mr. Johnson's comment, 
but does not accept the comment. The Board has proposed a 
license fee structure that reflects program costs, and 
believes that a $75.00 license fee for guides is appropriate. 

COMMENT NO. 7~ Richard C. Parks of Parks' Fly Shop 
submitted written comments opposing the proposed fee increase. 
Mr. Parks comments that, as proposed, the fee increase will 
raise more than needed (says board needs $14,000 but proposed 
increases would raise $100,000 and there is no rationale to 
explain the extra $86,000). Proposes across the board 
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increase of $10.00 per category to raise $10,000, a more than 
sufficient figure. 

RESPONSE: Mr. Parks' comment refen; Lo a typogn•phical 
error in the original notice of proposed rule making. The 
Board has sent out a memo to all licensed outfitters 
correcting the typo, and reflecting that the current fees 
generate only $165,000.00. Thus, the fee increase is 
necessary to raise sufficient funds to meet the budget, which 
has been set by the legislature. 

COMMENT NO. !!: Jack Rich of Rich's Double Arrow 
Outfitters submitted written comments opposing the proposed 
fee increase until a solution is found to allow booked clients 
to receive a license. This year, he lost over 20% of his 
booked clients because of the hunting license "crap shoal." 
It is a bad time to increase his costs. Noted that Septernberc 
15 was a poor choice for the hearing due to it being the tirst 
day of early rifle season. 

RESPONSE: With respect to the comments on the license 
draw, please refer to the Board's response to comment 5. With 
respect to the scheduling of the hearing date, the hedring 
date was set according to deadlines set by statute. The 
notice of proposed rule making was published in the MAR in 
compliance with notice requirements in the statutes. In 
addition, specific notice was provided to each licensed 
outfitter, notifying the outfitters that comments could be 
submitted in written form until September 22, 1994. Written 
comments and oral testimony are treated with equal weight by 
the Board in considering comments. 

COMMENT NO, 9: Allan W. Gadoury of Al Gadoury's 6X 
Outfitters submitted written comments opposing the fee 
increase. Mr. Gadoury stated as follows: "I oppose any fee 
increase for Montana Outfitters. I know you need more money. 
I need it more than you do." 

RESPONSE; The Board acknowledges, but does not accept 
Mr. Gadoury's comments. Mr. Gadoury's comment does not show 
that the proposed fee increase is not commensurate with costs. 

COMMENT NO. lQ;c Phillip Ray "Slim" Keeter, Crazy 
Mountain Outfitters & Guides, submitted written comments 
opposing any increase in license fees for existing outfitter-s 
until there is a guarantee on nonresident licenses. States 
there was no cooperation from the Department of Comrnet·ce and 
the Board of Outfitters extended to the licensees at renewal 
time and that law enforcement from the Board hassles exi,;ting 
[licensed) outfitters rather than apprehending the unlicensed 
outfitters. 

RESPONSE; With respect to the comments on the licen~c~e 
draw, please refer to the Board's response to comment 5 c 1 n 
addition, the Board does not intend to harass licensed 
outfitters, and intends only to regulate the industry in a 
fashion sufficient to protect the public health, welfare & 
safety. The Board considers unlicensed and ill egdl uut tit t i nq 
to be a big problem, and is attempting to combat the prur>l.em 
with additional investigative staff. Additional inve8Liqdt iv'" 
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staff requires additional funding. Thus, the fee increase is 
necessary. 

COMMENT NO. 11; LeA. Zeller submitted written comments. 
Mr. Zeller states that increase ranging from 50\ to 300\ is 
ridiculous. Asks why it costs $300.00 to process an 
application for a new outfitter. Comments that some increase 
of outfitter renewal is justifiable, but it is unfair to 
assess same fee to all outfitters, regardless of the size of 
their business. 

He proposes to assess an annual license fee of one 
percent of gross annual income taken from schedule C of the 
federal income tax return, and suggests that the current fee 
structure forces smaller outfitters out of business to free 
big game licenses for bigger outfitters. 

RESPONSE; The Board acknowledges, but does not accept 
the comment. Fees must be set commensurate with 
administrative costs, not with the profit or loss of an 
outfitting business. 

3. The notice of proposed rule amendments of the Board 
of Outfitters contained a typographical error in the statement 
of reasonable necessity. The rationale stated in the notice 
that current income brings in approximately $306,151. This is 
incorrect. The income generated under current fees is 
approximately $165,000. Staff noticed the typographical error 
approximately one week before the hearing on the proposed fee 
increase. A memorandum was sent to every licensed outfitter 
notifying them of the error, and providing correct information 
with respect to the disparity between current income and 
budgeted expenses. Colleen Graham, the hearing examiner, 
alerted individuals attending the hearing of the error, and 
provided copies of the follow-up memorandum for anyone who 
wanted one. 

4. No other comments or testimony were received. 

BOARD OF OUTFITTERS 
0. KURT HUGHES, CHAIRMAN 

BY• :l rJt-r. 7?4 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 17, 1994. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.708, 16.8.946, 
16.8.1120, 16.8.1429, 16.8.1702, 
16.8.1802 and 16.8.2003, regarding 
incorporation of federal air 
quality rules and incorporation 
of the Montana source testing 
protocol and procedures manual 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Air Quality) 

1. On August 11, 1994, the board published notice of 
the proposed amendment of the above-captioned rules at page 
2043 of the Montana Administrative Register, Issue No. 15. 

2. The board has amended the rules as proposed. 

J. No comments were received. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

~ f/i 
by 

Certified to the secretary of State October 17. 1994 

Attorney 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.8.945, 16.8.947, 16.8.953 ) 
& 16.8.960, regarding prevention of) 
significant deterioration of air ) 
quality. ) 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Air Quality) 

1. On August 11, 1994, the board published notice of the 
proposed amendment of the above-captioned rules at page 2048 of 
the Montana Administrative Register, Issue No. 15. 

2. The board has amended the rules as proposed. 

3. No comments were received. 

by 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

Certified to the Secretary of state October 17, 1994 

20-10/27/94 Montana Administrative Register 



-2830-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.8.1908 concerning fees 
for Christmas tree wastes and 
commercial film production open 
burning. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULE 

(Air Quality) 

1. On August 11, 1994, the board published notice of the 
proposed amendment of the above-captioned rule at page 2054 of 
the Montana Administrative Register, Issue No. 15. 

2. The board has amended the rule as proposed. 

3. No comments were received. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENC 

by 

Certified to the secretary of state october 17. 1994 

g;;J~ 
J:eallo~Parkh~HESAt.torney 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rules 16.10.501, 16.10.502, and 
16.10.503 regarding bottled 
drinking water and ice regulations 

To: All Interested Persons 

NOTICE OF 
REPEAL OF RULES 

(Bottled Drinking 
Water & Ice) 

1. On August 25, 1994, the board published notice of the 
proposed repeal of the above captioned rules at page 2404 of 
the Montana Administrative Register, Issue No. 16. 

2. The board has repealed the rules as proposed. 
3. One comment was received from the staff of the Admin

istrative Code Committee concerning the assertion in the 
statement of necessity in the Notice of Proposed Repeal of 
Rules that the rules were being repealed because the Board of 
Health and Environmental Sciences did not have legal authority 
to promulgate such rules. However, the commentator pointed out 
that the board did have some rulemaking authority in this area 
and suggested that this issue should be clarified. 

The board and the department agree that the original 
statement of necessity may have been flawed in that the board 
does have some authority to promulgate rules governing bottled 
water and ice, as does the department. The intent of the 
board's rule repeal and the department's subsequent adoption of 
rules under its own rulemaking authority for the same subject 
area was for the board to defer to the department any rulemak
ing regulating bottled water and ice, since the department 
licenses bottled water and ice producers and is therefore most 
closely involved with them. However, in agreeing with this 
comment, no change in the rules themselves needs to be made. 

R.W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

By: ~;:::::(?" 
~INSON, Secretary 

Certified to the Secretary of State October 17. 199_4 __ __ 

Reviewed by: d.,, '/ <lfi-/ 
' ~ ' '-~~----~--E~r Par~ei.~iS Attorney 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
rules I-III regarding drinking 
water and ice regulations 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF RULES 

1. On September 8, 1994, the Department published 
notice of the proposed adoption of the above-captioned rules 
on page 2474 of the Montana Administrative Register, Issue 
No. 17. 

2. The Department has adopted the rules as proposed. 

RULE I 116.10.504\ PRINKING WATER Same as proposed. 

RULE II (16.10.5051 ICE Same as proposed. 

RULE III /16.10. 506) COMMON CARBIERS Same as pro-
posed. 

3. One comment was received from the staff of the 
Administrative Code Committee concerning the assertion in the 
statement of necessity in the Notice of Proposed Adoption of 
Rules that the board's rules governing bottled water and ice 
were being repealed (and replaced by the above new rules) 
because the Board of Health and Environmental Sciences did 
not have specific legal authority to promulgate such rules. 
The commentor pointed out that the board did have some rule
making authority in this area and suggested that this issue 
should be clarified. 

The department agrees that the original statement of ne
cessity may have been flawed in that the board does have some 
authority to promulgate rules governing bottled water and 
ice, as does the department. The intent of the board's rule 
repeal and the department's subsequent adoption of rules 
under its own rulemaking authority for the same subject area 
was for the board to defer to the department any rulemaking 
regulating bottled water and ice, since the department li
censes bottled water and ice producers and is therefore most 
closely involved with them. However, in agreeing with this 
comment, no change in the rules themselves needs to be made. 

) 

certified to the Secretary of State October 17. 1994 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.399G regarding medical 
assistance facilities emergency 
services 

To: All Interested Persons 

NOTICE OF AMENDMENT 

(Medical Assistance 
Facilities) 

1. On September 8, 1994, the department published 
notice of the proposed amendment of the above-captioned rule 
at page 2480 of the Montana Administrative Register, Issue 
No. 17. 

2. The department has amended the rule as proposed. 

3. No comments were received. 

Certified to the Secretary of State October 17. 1994 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the re-adoption, 
re-amendment, and repeal of rules 
regulating public gambling 

TO: All Interested Persons. 

NOTICE OF THE 
RE-ADOPTION, 
RE-AMENDMENT AND REPEAL, 
OF RULES REGULATING 
PUBLIC GAMBLING 

1. On August 25, 1994, the Department of Justice published 
notice of the proposed re-adoption, re-amendment and repeal of 
certain rules regulating gambling at page 2406, of the 1994 
Montana Administrative Register, issue number 16. 

2. A public hearing was not requested by any person 
directly affected by these rules. No c0111111ents were received 
from any interested persons. 

3. The Department has adopted rules I (23.16.105), II 
(23.16.111), III (23.16.125), IV (23.16.126), V (23.16.301), VI 
(23.16.130), VII (23.16.1001), VIII (23.16.1709), IX 
(23.16.1914), X (23.16.1915), XI (23.16.204), XII (23.16.3501), 
XIII (23.16.3502), XIV (23.16.3801); amended ARM 23.16.101, 
23.16.103, 23.16.107, 23.16.115, 23.16.116, 23.16.117, 
23.16.120, 23.16.1101, 23.16.1201, 23.16.1202, 23.16.1716, 
23.16.1719, 23.16.1802, 23.16.1822, 23.16.1826, 23.16.1827, 
23.16.1901, 23.16.1916, 23.16.1917, 23.16.1918, 23.16.1925, 
23.16.1927, 23.16.1940, 23.16.20 23.16.240 , 23.16.2406; and 
repealed ARM 23.16.1808 as p~:e . 

By: -,~~~~~~~~~,P~~~--~ 

CHRIS TWBBTEN 
Chief Deputy Attorney General 
Rule Reviewer 

Certified to the Secretary of State October 4 , 1994. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules related to ) 
unemployment insurance benefit) 
eligibility ) 

) 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
ARM 24.11.202, 24.11.442, 
24.11.451, 24.11.452 
24.11.457, 24.11.463, 
24.11.464 and 24.11.613 

1. On August 11, 1994, the Department published notice at 
pages 2056 to 2063 of the Montana Administrative Register, Issue 
No. 15, to consider the amendment of the above-captioned rules. 

2. On September 12, 1994, a public hearing was held in 
Helena concerning the proposed amendments at which oral comments 
on ARM 24.11.464 were received. Written comments were received 
prior to the closing date of September 19, 1994. 

3. After consideration of the comments received on the 
proposed amendments, the Department has amended ARM 24.11.202, 
24.11.442, 24.11.451, 24.11.452, 24.11.457, 24.11.463 and 
24.11.613 exactly as proposed. 

4. After consideration of the comments received on the 
proposed amendments, the Department has amended ARM 24.11.464 as 
proposed, except for the following changes: (new matter 
underlined, deleted matter stricken, additional changes shown in 
all capital letters) 

24.11.464 BENEFITS BASED ON SERVICES IN EDUCATIONAL 
INSTITUTlQNS AND EDUCATIQNbL SERVICE AGENCIES (1) The ir~teHt 
of 39 51 2!198, HCA, ie to Eler~y l:iflefflple)'lllcRE eenefite Eittl"iRI3 
pel"iods •n•hen the elaifflant' a ttRcfflf'jle)'lllent is Ei1:1e to eeheel r~et 
eeir113 in sessien. 

(2) This pl"evisien applies if all the felloain~ faeEel"e 
al"e f"l"eeeflt. 

(a) the elaifflant ie an emf'jlB}ee of a>~ edt~eaEieRal 
inetit1:1tien, 

(e) the elaimant'e eenefite aFe eased OR emplo}~ent fol" an 
edt~eaEional institt~tion Ol" ~ovel"nmeAEal a~eRe) eetaeliel!.ed aAEI 
opel"aEed enelt~eively fol' the pttl"peee of f"FO'ridiA"J eervieee EO an 
edt1eational inetiEt~tion. The eeFoiee f"C!fSFmed ma) ee in an} 
eapaeit) iAeltldiA"f pl"ofeeeieAal employees ettel!. as teaeheFs aAa 
~riAei~ale ana fl9fl ~Fofeseional emplo;eee s1:1eh as teaeheFe aiaee 
aR!i janiE0£8, 

(e) eel!.ool ie HOE in seeeioA or the claimant io oR a paid 
saeeatieal leaoe, aHd 

(a) the elaimaAt has FeasoHaele aeeuFaHee of FeturHiH~ to 
wel"lt at an edueational inetiEt~tion dttl"iA"J the Hcl!t Fe~ttlaF teFm 
er year Ol" folle.liH'!' a holiday reeees oF '#aeaEioA l'erioa. -'t'l!.e 
edt~eatioAal inetiEt~tion io r~ot limited to the same oel!.ool-wl!.el"€ 
the elaimaAt was emplo;ea dtlFiA'!' El!.e ease !'EFioa aHd ir~eludes 
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all elelftefttary afta eeeeftaary eeaeele aaa iastitutieas of ai~aer 
eaueatiea, iaelliaia~ f!rivate aaa ~OYel"ftlftefttal eei'!eele. 

(3) Tae pRrase "reaseaahle assuraRee" as Iisee iH 39 51 
~198, MC~. lfteaas a ~ritteR, sral, er ilflpliea eeRtraet taat a 
elailftaat ~ill pel"fel"m seFvieee ia tae same eF eimilaF eapaeity 
auriR~ tae ReKt aeaaemie year er fellewift!J a aeliaay er .aeatieA 
eFealt. A claimant aeee aet Raoe l"eaeenaele aeeuraaee an~ may ee 
eli!Jiele fer eeaefite if. 

(a) tae eeMMitmeRt feF FeRiFe fer tae fteKt aeaaemie year 
aepenae t:tf!8H ~.·aetaer eF Aet fttAeiA~ eeeemee a, ailaele 1 

(e) tae elaimant will perfeFm eel!'·~ieee attl!'ift!J tae twxt 
aeaaemie :,eaF as a slieetitttte werlter er tae elaimaHt'e eenefite 
are hasea eft eel!',.ieee as a eubetitute "el!'ltel", 

(e) tae eenaHcieaa aaa terms ef tae .. erlt te he perfermea 
Slil!'ift!J tae neut aeaaemie :rea'!!' al"e sttbetafttially lees faYe'f'able 
tRaft tRe wel!'lt f!erfel"mea ettl!'iftg tae pl!'eviette aeaaemie } eal", 

(a) a "eFeese•• el"" sitttatieft arises. 'faia seCt;tl"S uJReft a 
elaimaftt werltift!J il'l sfte eapaeit}, stteh ae a teaeRel", l"eeeioee 
aasliraRee ef esfttiftlieB emple~eat ia tke seeeRa aeaaemie teFm ift 
aAetaer eapaeit), etteh as a teaekel"'e aide. Tae elaimal'lt wettla 
Ret ee tieftiea Benefits eet· .. ·eeft aeaaemie te!fms Blit '>lfllila be 
aeftiee eeftefite BHl!'iH!J keliea:r SF .aeatieft Brealts within terlfle. 

(e) the elait~~aftt ettstemalfily ~erlte dttriH!J a keliaay er 
vaeatieft brealt afta is ttftempleyea Beeattse ftlaaift!J is ftet 
a.ailaele. 

(f) tke ele _, 'ftE has beel'l aaoisee tkat empleytt~eftt nill ttst 
be effeFeti whel'l • ·-- aent seaeel teFm begifts. 

(4) 'fe be-•ft eatteatieftal iftStiEt;ttiSH it is ft8t ReeessaF} 
fee tae seheel te Be ASH pl"efit elf eefttrellea B} a eekeel 
•lietFiet, heooe.,•er 1 tae iftstl!'ttetien preo'iaea mttst Be speftserea by 
aft "iHetitlil:iel'l" ··•hieh meets all ef tae fellewift!J eeftait;;iel'le. 

(a) partieipal'lts al"e effe!fea aft erganieed eetll"Se ef stt1ay 
eF traiHirt!J eeei!Jrteel te gi • e taem ltl'lewled!Je, sltille, 
irtfermatieft, aeetl!'ifteB, attitliaes BF aBilities fre!ft, By, SF 
liftaeF the !Jtiidartee ef aft iftstrtiel:er(e) el" t;;eaeheF(e), 

(B) the eeti'f'ae ef Bttid} el" t:raiftift!J efferea iB aeaaemie, 
teehl'lieal, tFade 1 er f!l!'cf!aratieft fer gail'lft;tl empleytt~eftt ift aft 
eee~;~patieftr 

(e) the iftetittttieft ffll;tBt ee appl!'e•rea 1 lieerteea el!' ieetied 
a permit te epeFate as a seheel b} the effiee ef f!tiBlie 
iftetrHetiel'l eF ether ~e.e¥Ameftt a!Jel'ley atii:ReFieee te isetie Bt;teR 
lieenee eF perMit. 

(5) All emf!leyeee ef aft edt;teatiel'lal ii'IBtittttiea, eoeft 
theli~R ftet ail!'eet:ly ift<'eh•ea ia edtieatisl'lal aeth•itiee, a!fe 
e~;~ejeet te these pFeoisiefts. 

#) Bmpleyees ef a state eF leeal !Je•eFftment efttil:y al!'e 
eliejeet te tkese pFevisiei'IB, if the efttit~ is establiBked afta 
operated eKelttsioely fer the f!tirpese sf pFeYiairtg Bel!'•ieee te eF 
ett beaalt ef aft ea~;~eatienal iftstitlitietL Fe:r- eKample, if the 
elaimaRt is a seheel et;te a£h el!' emple~ ea ey the eity, tke 
elaimal'l!: iB fte!: eliejeet:. 

(7) A elaimai'IIS may Be ael'liea beHefit:e fer ••eelts ooRiea 
ae!JiR dttring a pe .. iee ••Reft sekeel is Ret in seeBion that are. 

(a) aetWCeft twe St;teeeSSioe aeaaemie )care er terlfte, er 
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(e) EittFiHEJ a eFeaiE ift aeheel aeti'.•ity eetweel'l h•e Fe<JttlaF 
teFme eveft if tfie teFme aFe l'!at etteeeeeive, iftelttEiii'IEJ eefieel 
"aeatieHe ai'!Ei fioliEiaye ae · .. ell ae the eFeal£ eet·.teeft aeaEiemie 
terMs, or 

(e) EittFiftEJ a paiEi eaebatieal lea1e if tfie elaimaftt fiae 
Feaeoftable aaattFaHee ef ·,.·el"IEiR!:J ift afty capacity il'l tfie sefieel 
tel"m followift!:j' tfie aaeeatieal leawe. 

(8) If tfie elaimaftt'e beftefite aFe Hat eaeeEi oft eerviees 
ia aft iftatl"HetieHal, l"eaeareh Ell" aEimiftiatl"ative capacity, 
l"etl"oaeti.e paymeHta may be paiEi if tfie elaimaHt. 

(a) eeatiftttea te ee HHempla} eEl ·,.·fieft tfie seeoftEi aeaEiemie 
}CaF Ol" teFm eemmeHeee, 

(e) fileEi weekly elaims iH a timel} maHI'ICF, 
(e) twaS f:ieHieEi eel'tefH:e eelel} ttHEiel" 39 51 2198, ~4C.'•· 
(9) A elaimaHt who is attejeet to these pFowisieHa may ee 

paiEi eeHefH:a easeEi Ol'l HOH sefiool \Ja!:j'ea. If the elaimaHt 
eeHtiHttea te ee HftemployeEi ~Rei'! aefiool eommeHeee, tfie elaimaHt 
ma} ee efttitleEi to eeHefita easeEi oH the eemeiHed eeheel aRe 
HOH eeheel Wa!:j'eB. 

1.ll For the purpose of this rule, the following 
definitions apply, unless the context clearly indicates1 
otherwise; 

l& "Bol'l;a fiEie offeF" meaf!S aH offeF of emelofffteftt tfiat. 
lil •tae maEie by aH iHEiivjEI~;~al witfi tfie autfiority to mai£E, 

ettefi aH offeF OH eehalf of the emelowe£: 
±ill !;he eiFeHmStf!Heee HHEleF tJhieh the elaimaHt \mHlEi BE, 

c!!!!!le, ee a)fe odthil'! the eeat!fal ef tfie eMf'leyer e-r the eHtele'j e;• 
eaH E!Fo • ide e • ieeHee that tfie emelo r ee ·,:ott lEi HOl"mally ol: 
e!#a!;e!llacilv eerfoFM eeFviees uHEleF similar eiFeuMataHees --Ht--±fte 
felle!!inEI aeaEiemie yea)f a!f term: aad 

(jijl the eeeHomie teFMe aHEi eoftEiitiofta ef the iee efferef:i 
il'! the seeerui aeademie ,eaF elf te£1!1 a:·e Hot s!;!estafttially lese. 
than the eeeaemje teFme aHei eenEiitieHe foF tfie iob iH the. 
preeeEiiH! academic oear er term. 

lhl "Educational institution" means all elementary and, 
secondary schools and institutions of higher education., 
including private and government operated schools. To be an 
educational institution it is not necessary for the school to be 
non-profit or controlled by a school district, but the. 
instruction provided must be sponsored by an institution which. 
meets all of the following conditions: 

lil participants are offered an organized course of study 
or training designed to give them knowledge, skills. 
information. doctrines, attitudes or abilities from, by, or 
under the guidance of an instructor Is) or teacher(s); 

_LijJ_ the course of study or training offered is academ..i£.,_ 
technical, trade, or preparation for gainful employment in an 
occupation: 

(iii) the institution must be approved, licensed or issued 
a permit to operate as a school by the office of public 
instruction or other government agency authorized to issue such 
license or permit. 
~ "Educational services agency" means, as defined by 39-

51-2108, MCA, a governmental agency of governmental entity which 
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is established and operated exclusively for the purpose of 
providing such service to one or more educational institutions 

.i.!kl_ "Non-professional" means services that are not in a 
professional capacity. 
~ "Professional" means services that are in an 

instructional. research or principal administrative capacity. 
lftl "Reasonable assurance". as it relaeee te the 

erel9al9ility ef eedermiH!f se:uiees in the aext aeademie -, ealf or 
tefl!t;- means a ,.riHen, e!fal. er imslieEi aglfeemeat that the 
emsloree will pederm eeryiees ie the same er similar eaeaeit) 
Ehrriaet the aext aeaEiemie '(ea!f er ten1. l!eweYef. telfm 
"Feaeeaable aeB!;IfaHee" ae it !"elates te the ueBaBHHr ef 
pedermjog ser••ieee tellewing a e~;~etemar'f' oaeaHee l:!!fealt or 
helidar reeeee. meaHs a written. era!. er imelieEi agreemeet that 
the emele>ee Hill eerterm seroieee in anr eaeaeitr• prefessieeal 
er eee uefesejenal • felle·wiag the ettetemafv '"aeaHen Brealt or 
belida' reeess. ; 

lil AS IT RELATES TO THE PROBABILITY OF PERFORMING 
SERVICES IN THE NEXT ACADEMIC YEAR OR TERM. THAT THERE IS A 
WRITTEN, ORAL OR IMPLIED AGREEMENT THAI THE EMPLOYEE WILL 
PERFORM SERVICES IN THE SAME OR SIMILAR CAPACITY DURING THE NEXT 
ACADEMIC YEAR OR TERM. AN EMPLOYEE WHO PERFORMED SERVICES IN 
THE PRECEDING ACADEMIC YEAR OR TERM WILL BE QQNSIDERED TO HAVE 
REASONABLE ASSURANCE OF PERFORMING SERVICES IN THE SAME OR 
SIMILAR CAPACITY IN THE NEXT ACADEMIC YEAR OR TERM IF THE 
EMPLOYEE HAS BEEN GIVEN A BONA FIDE OFFER OF A SPECIFIC JOB. THE 
ECONOMIC TERMS AND CONQITION OF WHICH ARE NOT SUBSTANTIALLY LESS 
THAN THE ECONOMIC TERMS liND CONQITIONS OF THE JOB IN THE 
PRECEQING ACADEMIC YEAR OR TERM. IN THE SAME OR SIMILAR.CAPACITY 
IN THE NEXT ACAQEMIC YEAR OR TERM- FOR THE PURPOSES OF THIS 
DEFINITION. A "BONA FIDE OFFER" OOES NOT EXIST UNLESS THE OFFER 
OF EMPLOYMENT ; 

JAL WAS MAQE BY AN INQIVIOUAL WITH THE AUTHORITY TO MAKE 
SUCH AN OFFER ON BEHALF OF THE EMPLQYERi AND 
~ THE CIRCUMSTANCES UNPER WUICH THE CLAIMANT WOULD BE 

EMPLOYER ARE WITftiN THE CONTROL OF THE EMPLOYER OR THE EMPLOYER 
CAN PROVIQE EVIDENCE THAI THE EMPLOYEE WOULQ NORMALLY OR 
CUSTOMARILY PERFORM SERVICES UNDER SIMILAR CIRCUMSTANCES IN THE 
FOLLowiNG ACAQEMIC YEAR OR TERMi OR 

liil AS IT RELATES TO THE PROBABILITY OF PERFORMING 
SERVICES FOLLOWING A cuSTQMARY VACATIQN BREAK OR HOLIDAY RECESS. 
THAT THERE IS A WRITTEN. ORAL OR IMPLIEP AGREEMENT THAT THE 
EMPLOYEE WILL PERFORM SERVICES IN ANY CAPACITY. PROFESSIONAL OR 
NON-PROFESSIONAL. FOLLOWING A CusTOMARY VACATION BREAK OR 
HOLIDAY RECESS. IN THE ABSENCE OF SYBSIANTIAL EVIDENCE TO THE 
CONTRARY. AN EMPLOYEE WHO PERFORMED SERVICES IMMEDIATELY 
PRECEQING A CUSTOMARY VACATION BREAK OR HOLIDAY RECESS WILL BE 
CONSIDERED TO HAVE REASONA8LE ASSURANCE OF PERFORMING SERVICES 
IN SOME CAPACITY FOR THE REMbiNQER OF THE TERM FOLLOWING THE 
VACATION BREAK OR HOLIDAY RECESS. 

l.gll "Same or eimilsn capacity" means that THE employment 
offered is in the class of capacity (either professional or non
profeaaionall as the previous academic year or term's service. 

ill 39 51-2106. MCA. provides that employees of 

Montana Administrative Register 20-10/27/94 



-2839-

educational institutions will be ineligible to receive 
unemployment insurance benefits. based on such educational 
employment. between academic years or terms and during customary 
vacation periods and holiday recesses within terms if the 
employee has a "reasonable assurance" of performing services in 
any educational institution in the following year, term, or 
remainder of a term. These provisions also apply to employees 
of educational service agencies if the employee has a 
"reasonable assurance" of performing services in any educational 
service agency in the following year. term. or remainder of a 
~ 

ill An employee who is initially determined not to have~ 
reasonable assurance will be denied benefits between academic: 
years or terms and during customary vacation periods and holiday 
recesses within terms from the point forward that the employee 
is determined to have subsequently received reasonable 
assurance. 

l.il_ I a the aeeeaee ef eueetaa&ial e • iaeaee te thE~ 
eeatrary. aa e!M!levee whe perferMea eer<'ieee immeaiatel r' 
preeeaiAE! a euste111arv vaeatiea periea er h.eliaay reeeee will e~t 
eeseiae]feEi te haoe reaaenaele aeeuraftee ef perferMin'! een·ieeq 
in same eaeaeit·,• fer the l'eMainaer ef the tel'IR felle .. iHEJ thE~ 
, aeatiefl ee:riea el' helida 1 recess. P!fl eMeleyee "he fte,.,ferMe€1 
servieee in the ereeeeliRE! aeaaemie rear er terM ••ill hrt 
eeneiEiereEi te ha<'e reaeesahle aeeuraaee ef eerferfRiA'! eervieeq 
in the same er eiMilalf eaeaeity in the aext aeaele111ie rear e~ 
ter!!l if the emeleyee has heea E!i•,•ea a hena fiae sUer ef q 
epeeHie iee in the ea111e er eimilar eaeaeity in tfie aeut, 
aeaaemie \ear ar te]fm. 

121 Employees of educational institutions or educational. 
service agencies who customarily work during the period betweeq 
academic years or terms or during customary vacation periods or: 
holiday recesses within terms are not subject to th~ 
ineligibility provisions of this rule. 

~If the claimant's benefits are based on services in <ll 

professional capacity and the claimant was previously determineq 
to have reasonable assurance. but continues to be unemployeq 
when school commences. the claimant may be allowed benefits fron! 
the date the offer of employment was withdrawn or from the datE~ 
the claimant was given reasonable assurance if it is determinec! 
that the original offer of employment was not a bona fide offer .. 

m If the claimant's benefits are based on services in <t 
non-professional capacity. retroactive payments may be paid H 
the claimant; 

..l.5!l. continues to be unemployed when the second academic: 
year or term commences; 

J.l2l filed weekly claims in a timely manner; and 
l£l was denied benefits solely because of the provision~< 

of 39-51-2108, MCA. 
AUTH; Sec. 39-51-301, 39-51-302, MCA 
IMP; Sec. 39-51-2108, MCA 

5. The Department has thoroughly considered the commentc; 
and testimony received on the proposed amendments. ThE, 
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following is a summary of the comments received, along with the 
Department's response to those comments: 

Comment 1: The Montana School Boards Association commented that 
it supported the proposed amendments and asked that the 
amendments be adopted without substantial changes. 
Response 1: The Department has amended the rules exactly as 
proposed, except for ARM 24. 11.464. The Department believes 
that the changes to the proposed amendments for ARM 24.11.464 
are appropriate and do not represent substantive changes. 
Please see the remaining comments and responses. 

Comment ;;: : The Montana Education Association ("MEA") stated its 
opposition to any amendment that would limit or restrict its 
members' eligibility for Unemployment Insurance benefits. 
Response 2: Only two provisions of the proposed amendments 
would have the effect of restricting eligibility for benefits: 
(1) Striking the blanket exclusion for substitute workers from 
the between and within terms denial; (2) Adding a "history of 
rehire" factor to be considered in conjunction with other 
factors in determining whether an individual has a "reasonable 
assurance" of returning to work. Both of these changes are 
necessary to conform to federal requirements concerning the 
mandatory between and within terms denial of benefits to 
employees of educational institutions. 

Comment 3: The MEA commented that it was unsure of the effect 
and the necessity of deleting the explicit reference to "the 
commitment for rehire being conditioned upon the availability of 
funding" as a factor indicating a lack of "reasonable assurance" 
and, in essence, replacing it with "the commitment for rehire 
being conditioned upon any circumstance outside the control of 
the employer" as a factor indicating a lack of "reasonable 
assurance . • , 
Response 3: The Department believes that the amendment has the 
potential effect of broadening, rather than restricting, 
eligibility for benefits because it allows the department to 
take into consideration all circumstances outside the control of 
the employer, rather than just one circumstance, that being the 
availability of funding. It also accurately reflects the 
federal draft language for implementing the mandatory between 
and within terms denial provisions. 

Comment 4: The MEA commented that it was unsure of the effect 
of the change in the definition of "reasonable assurance" from 
"a written, oral, or implied contract" to "a written, oral, or 
implied agreement." 
Response 4: The Department believes that the change in language 
is not a substantive change. Substituting the term "agreement" 
for •contract" accurately reflects the federal draft language 
for implementing the mandatory between and within terms denial 
provisions. The change should also lessen confusion by readers 
caused by the common misconception that a "contract" must, by 
definition, be a "legal document.• 
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Comment 5: The MEA commented that the definition of "reasonable 
assurance" under subsection (1) (f) should include a reference to 
"bona fide offer," [defined under subsection (1) (a)], because 
the existence of a bona fide offer is an element necessary to 
establish that an individual has "reasonable assurance" under 
subsection (4). 
Response 5: The Department concurs with the comment and has 
amended the rule accordingly. 

6. 
1994. 

The amendments to the rules are effective October 3D, 

ve<~ .. J e . JCttJ/ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By:-~&:<« '0/l. duff 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: October 17, 1994. 
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NOTICE OF lQNCTIQNS Qp ADMINISTRATIVE CODE CQMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Depart.ent of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue OVersight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated econoaic iapact of a proposal. In 

addition, the Committee aay poll the aemhers of the Legislature 

to deteraine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcoaes comments froa the public and invites 

aemhers of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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BOW TO USB TBB ADMINISTRATIVE RULES OP MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

DeUni tiona 1 Administrative Rules of Kontana (ARM) is a 
looseleaf compilation by departMent of all rules 
of state departMents and attached boards 
presently in effect, except rules adopted up to 
three mouths previously. 

Montana Administrative Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rulee proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding regieter. 

Ute of tu Aaministratiye Rules of Kontana (Alll!ll 1 

Known 
Subject 
Matter 

Statute 
litlDaber and 
Departmant 

1. Consult ARM topical index. 
Update the rule by checking the acc~ulative 
table and the table of contents in the last 
Montana Administrative Register issued/ 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1994. 
This tabla includes those rules adopted during the period 
July 1, 1994 through September 30, 1994 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1994, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

APMINISTRAIION. Department of. Title 2 

2.5.201 
2.21.137 
2.21.704 
2 .21. 903 

2.21.1604 

and other rules - State Purchasing, p. 2469 
and other rules - Sick Leave, p. 480, 1407 
Leave of Absence Without Pay, p. 483, 1409 
and other rules - Leave of Absence Due to Disability 
and Maternity, p. 473, 1410 
and other rule - Alternate Work Schedules, p. 476, 
1411 

2.21.3702 and other rules - Recruitment and Selection, p. 487, 
1412 

2.21.5006 and other rules - Reduction in Work Force, p. 498, 
1419 

2.21.6701 and other rules - Statewide Employee Incentive Award 
Program, p. 1784, 2511 

2.21.8011 Grievances, p. 485, 1421 
2.21.8109 Equal Employment Opportunity/Affirmative Action, 

p. 478, 1422 
(Public Employees• Retirement Board) 
I-III Mailing Membership Information about Non-Profit 

Organizations, p. 508, 2515 
I-XI and other rules Medical Review of Members 

Discontinuance of Disability Retirement Benefits -
Procedures for Reqt.~e~;~ting an Admini~;~trative Hearing -
Model Rules - Definitions - Disability Application 
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2.43.305 
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Process - Election of Disability Coverage, p. 1191, 
1816, 2106 
Administrative Procedures for Contested Cases, 
p. 2039, 2711 
and other rules - Mailing Membership Information for 
Non-profit Organizations, p. 2688 

(Teachers• Retirement Board) 
2.44.405 and other rules -Adjusting Disability Allowances -

Interest on Non-Payment for Additional Credits 
Creditable Service for Teaching in Private 
Educational Institutions, p. 2858, 561 

(State Compensation Insurance Pund) 
I and other rules Optional Deductible Plana 

2.55.320 

2.55.324 
2.55.326 
2.55.327 

2.55.404 

Retrospective Rating Plana - Premium Ratas, p. 2690 
and other rules Method for Assignment of 
Classifications of Employments - Premium Ratesetting 

Construction Industry Premium Credit Program -
Medical Deductible, p. 597, 1423 
Premium Ratasetting, p. 1497, 2108 
Minimum Yearly Premium, p. 981, 1817 
and other rules - Construction Industry Program -
Scheduled Rating for Loss Control Non-ca.pliance 
Modifier and Unique Risk Characteristics Modifier, 
p. 2870, 292, 661 
Scheduled Rating - High Loss Modifiers, p. 661 

AGRICULTURE. Department of, Title 4 

I 

I-VIII 

I-VIII 
4.2.102 

4.4.312 
4.5.202 
4.15.101 

Emergency Rule to Allow the Use of the Pesticide 
Pirimor Under Section 18 of PIPRA, p. 2109 
Rinsing and Disposal of Pesticide Containers, 
p. 1317, 1988 
Peaticide Disposal Program, p. 600, 1280 
and other rule Exceptions and Additions 
Agricultural Sciences Division Exceptions 
Additions for Plant Industry Division, p. 1501, 
Process of Payment for Losses, p. 2373, 2712 

for 
and 

1987 

and other rule - Category 1 Noxious Weeds, p. 93, 563 
and other rule - Pees - Mediation Scheduling and 
Agreement Procedures, p. 1499, 1989 

STATE AUDITOR. Title 6 

I-II Emergency Adoption - Allowing Credit to Domestic 
Ceding Insurers Reduction of Liability for 
Reinsurance Ceded by Domestic Insurera to Assuming 
Insurers. p. 564 

I-III Electronic Piling of the Appointment and Termination 
of Insurance Producers, p. 1323. 1820 

I-XIII Small Employer Carrier Reinsurance Program, p. 1200, 
2111 

I-XXIV Small Employer Health Benefit Plana, p. 511, 1528, 
1990 

6. 6. 5001 and other rules - Small Employer Health Benefit Plana 
and Reinsurance, p. 2562 
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(Classification and Rating Committee) 
6. 6. 8301 Updating Referencee to the NCCI Basic Manual for 

Workers' Compensation and Employers• Liability 
Insurance, 1980 Ed., as Supplemented through August 
30, 1994, p. 2570 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Wor~ers' Compensation and Employers' Liability 
Insurance, 1980 Edition, p. 608, 1669 

6 .10 .102 and other rules Exempting Certain Foreign 
Securities from Registration - Requiring that Exempt 
Foreign Savings and Loan Associations be Members of 
the Federal Deposit Insurance Corporation and that 
their Certificates of Deposit be Fully Insured by the 
Federal Deposit Insurance Corporation, p. 95, 569 

CQMMIRCE. pepartment of. Title 8 

(Board of 
8.6.405 
8.6.407 
(Board of 
8.8.2804 

Architects) 
Reciprocity, p. 715, 1577 
Examination, p. 983 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Fees - Promoter-Matchmaker, p. 985, 
1670 

(Board of Chiropractors) 
8.12.601 and other rules Applications Reciprocity 

8.1:l.601 
Reinstatement - Interns and Preceptors, p. 1503, 2713 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 

(Board 
I 

Requirements - Unprofessional Conduct, p. 222, 1578 
of Clinical Laboratory Science Practitioners) 

Continuing Education, p. 611, 1671 
(Board of 
8.14.401 

Cosmetologists) 
and other rules - Practice of Cosmetology, Manicuring 
and Electrolysis, p. 331, 1679, 1822 

(Board of Dentistry) 
8.16.405 and other rules Fees for Dentists, Dental 

Dental 

8.16.602 

8.16.904 

Hygienists, Anesthesia and Denturists 
Hygienist Credentials, p. 2573 
and other rules Dental Hygienists Use of 
Auxiliary Personnel and Dental Hygienists 
Exemptions and Exceptions - Definitions, p. 2743, 
1120 
and other rules - Administration of Anesthesia and 
Sedation by Dentists - Prohibition - Permits Required 
for Administration - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
On-site Inspection of Facilities, p. 2478, 1130 

8.16.1002 and other rules - Continuing Education - Requirements 
and Restrictions, p. 988, 1506, 2627 

(State Electrical Board) 
8.18.402 and other rules Applications General 

Responsibilities Temporary Permit Fee a 
Examinations Continuing Education Pioneer 
Electrician Certificates, p. 225, 951 
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(Board of Hearing Aid Diapenaersl 
8. 20.402 and other rulee - Peee - Examinations - Liceneeeu 

from Other Statee, p. 717, 2714 
(Board of Horae Racing) 
8. 22.501 and other rules - Definitions - Licenses - Pees ·· 

8.22,1402 

Clerk of Scales General Provision• Groome 
Jockey• Owners Declarationa and Scratches 
Claiming - Paddock to Poet - Permiaaible Medication, 
p. 547. 1282 
and other rule - Permisaible Medication - Trifecta 
Wagering, p. 1507, 2128 

(Board of Landscape Architects) 
8.24.409 and other rule - Pee Schedule - Renewala, p. 991,. 

1579 
(Board of Medical Examiners) 
8. 28.502 and other rules Requirements for Licensure 

Unprofeeaional Conduct - Definition• with Regard tc) 
the Practice of Acupuncture, p. 613, 1580 

8.28.1501 and other rulee - Phyaician Aaaiatanta - Definition• 
- Qualifications - Application• - Feea - Utilization 
Plana - Protocol - Temporary Approval Informed 
Consent - Termination and Tranafer - Unprofesaional 
Conduct, p. 720, 1582 

(Board of Nursing) 
8. 32.304 and other rules - Advanced Practice Registered Nuraea 

- Executive Director - Bxaminationa - Inactive Statu• 
- Schoo1a - Prescriptive Authority - Clinical Nurae 
Specialist& - Delegation of Nursing Taaka, p. 100,. 
1424 

8.32.425 Fees, p. 2375 
8.32.1501 and other rules - Pre•criptive Authority, p. 615,. 

(Board of 
8.34.414A 
(Board of 
8.35.402 

(Board of 
8.39.518 
(Board of 
8.40.404 

1326, 2518. 2716 
Nursing Home Administrators) 

Application for Examinations, p. 993 
Occupational Therapy Practice) 

and other rules - Definitions - Use of Modalities,. 
p. 116, 663 

outfitter•) 
and other rules - Feea - Miaconduct, p. 2377 

Pharmacy) 
and other rule• - Peea - Out-of-State Mail Service 
Pharmaciea, p. 2073, 2586, 571 

(Board of Physical Therapy Examiners) 
8.42.402 and other rulea - Bxamination111 - Fee• - Licenaure by 

(Board of 
8.48.407 

(Board of 
8.57.401 

Bndorsement Foreign-Trained Applicant•, p. 996,. 
1583 

Professional Engineers and Land Surveyors) 
and other rule Affiliation with 
Associations - Complaint Process, p. 1625 

Real Estate Appraisers) 

National 

and other rules Definitions 
Requirement& Cour•e Requirements 

Applicatio11 
Continuin!J 

Education - Fees, p. 727, 1584 
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8.57.402 

(Board of 
8.58.406C 

8.58.411 
8.58.419 

(Board of 
8.59.402 
8.59.601 
(Board of 
8.60.408 
(Board of 
8.62.413 

(Board of 
I-II 

8.63.501 
(Board of 
8.64.802 

(Building 
8.70.101 

8.70.101 
(Banking 
I-II 

8.80.104 

8.80.307 

(Board of 
8.86.301 
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and other rule - Appraisal Reports 
Requirements, p. 2696 

Realty Regulation) 

Application 

and other rule Application for Equivalency 
Broker - Grounds for License Discipline - General 
Provisions - Unprofessional Conduct, p. 730, 1585 
Fee Schedule, p. 2698 
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232. 667 

Reapiratory Care Practitioners) 
Definitions, p. 123, 668 
and other rules - Continuing Education, p. 2700 

Sanitarians) 
Standards of Registration Certificate, p. 349. 952 

Speech-Language Pathologists and Audiologists) 
and other rule - Fees - Schedule of Supervision -
Contents, p. 1327, 1992 

Paasenger Tramway Safety) 
Board Engineer Conducting Acceptance Inspection -
Conference Call Meetings, p. 2703 
Adoption of the ANSI Standard. p. 351, 1136 

Veterinary Medicine) 
and other rules - Applications for Certification -
Qualification Management of Infectioua Wastes, 
p. 1329, 1993 

Codes Bureau) 
Incorporation by Reference of Uniform Building Code. 
p. 1331, 1994 
and other rules - Building Codes. p. 2173, 299, 670 

and Financial Institutions Division) 
and other rules Retention of Bank Records 
Investment Securities, p. 355, 1137 
and other rules - Semi-Annual Assessments Upon Banke, 
Investment Companies and Trust Companies - Fees for 
Approval of Automated Teller Machines and Point-of
Sale Terminals, p. 353, 1143 
Dollar Amounts to Which Consumer Loan Rates are to be 
Applied, p. 359, 953 

Milk Control) 
and other rule - Establishment of the Class III for 
Milk in the State - Purchase and Sale of Surplus Milk 
between Distributors within the State. p. 1334 

(Banking and Financial Institutions Division) 
8. 87.202 and other rules Investigation Responsibility -

Application Procedures and Requirements for a 
Certificate of Authorization for a State Chartered 
Bank - Assuming Deposit Liability of Any Closed Bank 
- Merger of Affiliated Banks - Establishment of New 
Branch Banks - Discovery and Hearing Procedures -
Application Requirement, p. 361, 1146 

(Local Government Assistance Division) 
I Administration of the 1994 Treasure State Endowment 

I 
(TSEP) Program, p. 125, 1589 
Administration of the 1994 Federal Community 
Development Block Grant (CDBO) Program. p. 127. 1587 
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8.94.4102 and other rules - Report Piling Pees Paid by Local 
Government Entities Financial Stat-ants 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Lawa and Regulations 
under the Montana Single Audit Act, p. 999, 2430, 
2717 

(Hard-Rock Mining Impact Board) 
8.104.101 and other rules - Administration of tha Hard-Rock 

Mining Impact Act, p. 1627, 2718 
(Board of Housing) 
8.111.405 Income Limits and Loan Amounts, p. 5, 577 
(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Salas Staff 

Incentive Plan, p. 1002, 1823, 1995 
8.127.1007 Sales Staff Incentive Plan, p. 1947 

IDUCATION. Title 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules School Funding and Tuition, 

p. 1006, 1824 
10.16.1302 and other rules - Spacial Education School Funding, 

p. 2576 
(Board of Public Education) 
I Teacher Certification Surrender of 

Specialist or Administrator Certificate, 
I Teacher Certification Area of 

Competency, p. 237, 954 

a Teacher 
p. 817, 2525 
Specialized. 

10.55.601 Accreditation Standards; Procedures, p. 1642, 2524 
10.57. 301 Teacher Certification Bndora-ent Information, 

p. 815, 1690 
10.57.501 Teacher Certification- School Psychologists, School 

Social Workers, Nurses and Speech and Hearing· 
Therapists, p. 234, 955 

10. 58.102 and other rules - Teacher Certification - Teache:~:· 
Education Programs Standards, p. 735, 2722 

10.64. 355 Emergency Amendment - School Bus Body Standards, 
p. 956 

10.64.355 Transportation - Bus Body, p. 733, 2526 
10.65.101 Hours and Day• of In•truction - Policy Governing 

Pupil Instruction Related Days Approved foJ:· 
Foundation Program Calculations, p. 1640, 2527 

FAMILY SERVICES, Department of. Title 11 

I Youth Care Facilities Persona Affected by 
Department Recorda, p. 2594 

I and other rules - Day Care Facilities Legally 
Unregistered Providers Participating in Day Care 
Benefits' Programs, p. 129, 958 

I-II co,.,.unity Homes for the Developmentally or Physically 
Disabled - Pereons Affected by Department Recorda, 
p. 2596 

I-II and other rules - Counting Children Considered to be 
in Day Care - Infant Needs of Non-Infants - Defining 
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11.5.501 

11.5.601 

11.5.602 

11.7.901 

11.8.304 
11.12.413 

11.14.103 

11.14.104 
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Day Care Canter, Family Day Care Home and Group Day 
Care Home, p. 2389, 2740 
Placement of Children with OUt-of-State Providers, 
p. 1338, 1996 
and other rulaa - Child Protective Services, p. 1792, 
2431 
and other rulea - Caae Recorda of Abuae and Neglect, 
p. 1789, 2433 
and other rule - caaa Recorda of Abuae or Neglect, 
p. 238, 1290 
Adoption and Incorporation of the Ragulationa of the 
Aaaociation of Adminiatratora of tha Interatate 
Compact on the Placement of Children, p. 621, 1294 
Violation& of Aftercare Agraemanta, p. 819, 1590 
and other rulaa - Medical Neceaaity Requirement& of 
Therapeutic Youth Group Bamaa, p. 2380, 2739 
Regiatration and Licanaing of Day Care Facilitiaa, 
p. 2393, 2742 
Day Care Facilitiaa - Paraona Affected by Department 
Recorda, p. 2598 

FISH, WILDLIFI, AND PARIS, Deparbpent of. Title 12 

I 

I 

I-V 
I-X 
12.6.901 

12.6.901 

12.6.901 

Claasifying Certain Typea of Actiona Taken Under the 
River Reatoration Progrem aa Categorical lxclusions, 
p. 1649, 2129 
Nonresident Hunting License Preference System, 
p. 242, 1834 
and other rulea - Wildlife Habitat, p. 1644 
Block Management Program, p. 1064, 1691 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600 
Bmergency Amendment - Bxtending the No Wake Speed 
Zona in Bigfork Bay of Flathead Lake, p. 2434 
latabliahmant of a No Wake Speed Zona on Portions of 
the Blackfoot and Clark Fork Rivera, Niaaoula County, 
p. 825, 1699 

HIALTH AND BNYIIONKINTAL SCIINCIS, Deparbptnt of, Title 16 

I 

I-III 
I-V 

I-V 

I-IX 

I-X 
I-XIII 

Integrated Solid Waate Management Plan, p. 1510 
Water Quality Permit and Degradation Authorization 
Feea, p. 2489, 393, 672 
Drinking Water and Ice Ragulationa, p. 2474 
Air and Water Quality - Procedure& and Criteria for 
the Certification of Air and Water Pollution 
Bquipment aa Bligibla for Special Property Tax 
Treat.ent, p. 2482 
latabliahing Adminiatrative Bnforcemant Procedures 
for tha Public Water Supply Act, p. 2398 
and other rules - Implementation of the Water Quality 
Act'a Nondegradation Policy, p. 2723, 849, 2136 
Water Quality - Use of Mixing Zones, p. 835, 2136 
Home Infuaion Therapy Licenaing, p. 882 
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16.8. 708 and other rulee - Air Quality - Incorporation of 
Federal Air Quality Rules and Incorporation of the 
Montana Source Testing Protocol and Procedures 
Manual, p. :1043 

16.8. 945 and other rules Air Quality Prevention of 
Significant Deterioration of Air Quality, p. :1048 

16.8.1301 and other rules - Air Quality - Open Burning of 
Christmas Tree Waste - Open Burning for Commercial 
Film or Video Productions, p. 867, :15:18 

16.8.1413 and other rule - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 1654 

16.8.1903 and other rule - Air Quality - Air Quality Operation 
and Permit Pees, p. :Z05:Z 

16.8.1907 Air Quality - Pees for the Smoke Management Program, 
p. 1511, :1130 

16.8.1908 Air Quality - Pees for Christmas Tree Wastes and 
Commercial Film Production Open Burning, p. 2054 

16.10.101 Food, Drugs and Cosmetics - Incorporating Federal 
Food Standards. p. 2395, :1743 

16.10.239 and other rules - Minimum Performance Requirements 
for Local Health Authorities, p. 1797 

16 .10. 501 and other rules - Bottled Drinking Water and Ice 
Regulations, p. 2404 

16.10.701 and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602 

16.10.1001 Annual Jail Inspections, p. 2041, 26:19 
16.10,1311 Swimming Pool Inspections Indication of What 

Conatitutes a Pull Facility Inspection and a Critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 

16.:10.:102 and other rules - Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phase II and V Contaminants and Lead 
and Copper, p. 1362, 2131 

16.20.603 and other rules - Water Quality - Surface Water 
Quality Standards, p. 2737, 827, 2136 

16.20. 604 Water Quality - Water Use Classifications--Clark 
Fork - Coluabia River Drainage Except the Flathead 
and Kootenai River Drainages, p. 2707 

16.20.1003 and other rulea - Water Quality Ground Water 
Quality Standards - Mixing Zones - Water Quality 
Nondegradation, p. 244, 846, 2136 

16.24.104 and other rules - Children's Special Health Services 
Standard& for the Children's Special Health 

Services Program, p. 1340, 1836 
16.28.:102 and other rule& - Communicable Diseases - Reportable 

Diseases, p. 623, 1295 
1&.29.713 Informed Consent for Administration of Vaccine, 

p. 2705 
16.28.1005 Tuberculosis Control Requirements for Schools and Day 

Care Facilities, p. 1652, 2305 
16.30. 901 and other rules Emergency Medical Services 

Reporting of Exposure to Infectious Diseases, 
p. 1251, 1704 
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16.32.110 Health Planning Certificate of Need Required 
Pindinga and Criteria, p. 639, 1296 

16.32.356 and other rule& - Adult Day Care - Liceneure of Adult 
Day Care Cantara, p. 1255, 1838 

16.32.373 and other rule& Standard& for Liceneure of 
Hoepicee, p. 631, 2436 

16.32. 380 and other rulee Pereonal Care Licensure of 
Personal Care Facilitiee, p. 1342, 2306 

16.32.399G Medical Aeeistance Facilitiea - Medical Assistance 
Facilities Bmergency Service&, p. 2480 

16.44. 303 and other rules Solid and Hazardous Waste 
Hazerdoue Waete Management - Uee of Ueed Oil aa a 
Duet Suppressant, p. 556, 2532 

16.45.1201 and other rule& Underground Storage Tanka 
Underground Storage Tank Inataller and Inapector 
Licaneing Tank Permit& Tank Inspections 
Inspector Licensing Feee, p. 1221, 2744 

TRANSPORTATION. pepartmtnt of. Title 18 

18.7.302 

18.8.101 

and other rules - Motorist Infor~D&tion Signs, p. 137, 
674 
and other rules - Motor Carrier Services (For.erly 
"Gross Vehicle Weight"), p. 2875, 1148 

JUSTICE. Departmept of, Title 23 

I-VII Regional Youth Detention Servicea, p. 2886, 579 
I-XI and other rules - Inatituting Procedure& for the 

Revocation or Suspenaion of the Certification of 
Peace Officers and Other Public Safety Officers -
Procedure& for Peace Officer Standards and Training, 
p. 893, 1449 

23.5.101 State Adoption of Federal Hazardous Materials 
Regulations, p. 1469, 141, 578 

23.15.102 and other rule& Crime Victima Compensation, 
p. 1381, 1999 

23.16.101 and other rulea - Public Gambling, p. 2406 

LA&OR AND IHDUSTBY. Qepartaent of. Title 24 

I-IV 

I-V 

I-V 

I-IX 

I-XI 
I-XIX 

Implementation of Education-baaed Safety Programa for 
Worker&' Compeneation Purpose&, p. 257, 1156 
and other rule - Workers' Compenaation Data Base 
Syetam - Attorney Fee Rule, p. 2487 
Safety Culture Act Implementation of Safety 
Committee&, p. 2493 
Groups of Buaineea Bntitiee Joining Together for the 
Purchaae of Worker&' Compeneation Insurance, p. 9, 
681 
workera' Compensation Data Base System, p. 1949, 2630 
and other rulea - Claims for Unpaid and Underpaid 
Wages - Calculation of Penalties, p. 367, 1152 
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24.11.202 

24.16.9007 
24.29.101 

24.29.1416 

24.29.1513 

24.30.1703 
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Compensation Judge) 
and other rules - Procedural Rules of the Court, 
p. 248, 675 
and other rules - Unemployment Insurance Benefit 
Eligibility, p. 2056 
Montana's Prevailing Wage Rate, p. 912, 1705 
Organizational Rule for the Former Division of 
Workers• Compensation, p. 2351 
Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Date of 
Injury, Date of Service, p. 143, 679 
and other rules Utilization and Medical Fee 
Schedules for Workers' Compensation Matters, p. 146, 
680 
Fees for Construction Blaster Licenses, p. 2491 

STATE LANPS. Department of, Title 26 

I-XXV 

26.3.180 

26.3.186 

26.4.201 
26.4.301 

26.4.301 

26.4.301 

and other rules - Regulation of Hard Rock Mining or 
Exploration, p. 1956 
and other rules - Recreational Use of State Lands, 
p. 641, 1844, 2539 
and other rules Authorizing and Regulating 
Enrollment of State Landa in Block Management Areas, 
p. 1071, 2002 
and other rules - Opencut Mining Act, p. 914, 1871 
and other rules - Refusal to Issue Operating Permits 
because of Violation of Reclamation or Environmental 
Laws, p. 2498 
and other rules - Regulation of Prospecting for coal 
and Uranium, p. 2414 
and other rules - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064 

NATURAL RESOURCES AND CONSERVATION. Dep§J::tment of, Title 3 6 

I Reject, Modify or Condition Permit Applications in 
the Willow Creek Basin, p. 1809, 2640 

I-VI Horizontal Walla and Enhanced Recovery Tax 
Incentives, p. 925, 1875 

36.16.102 and other rules - Water Reservations, p. 262, 1297 

PUBLIC SERVICE REGVLATIQN. Department of, Title 38 

38.2.3909 
38.3.201 

38.3.2504 

Stenographic Recording and Transcripts, p. 929, 2010 
and other rules Registration of Intrastate, 
Interstate and Foreign Motor carriers to Implement 
New Federal Requir,.ents on Single State 
Registration, p. 275, 964 
and other rules - Tariff Fee - Tariff Symbols, All 
Relating to Motor Carriers, p. 14, 965 

R~VENUE, Department of, Title 42 

I-II Limited Liability Companies, p. 931, 1721 
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I-VIII 
42.11.301 

42.11.301 
42.12.103 

42.12.128 
42.12.222 
42.15.308 
42.16.104 
42.21.162 
42.23.606 

-2854-

Regulation of Cigarette Marketing, p. 375, 1453, 1722 
and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097, 2625 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
Catering Bndorseaent, p. 2094, 2626 
Revocation or Suspension of a Liquor License, p. 2505 
Adjusted Groaa Income, p. 657, 1720 
Net Operating Loss Carryback, p. 1657, 2352 
Peraonal Property Taxation Dates, p. 2907, 685 
and other rulea • Batimated Tax Payments, p. 1659, 
2353 

42.25.1201 and other rulea - Horizontal Wells, p. 1663, 2354 

SICRBTAHY Ol STATI. Title 44 

1.2.419 Piling, C0111piling, Printer Pickup and Publication 
Datea for the Montana ~niatrative Register, 
p. 2709 

(Commissioner of Political Practices) 
44.10.331 Limitation& on Receipta from Political Committees to 

Legislative Candidates, p. 659, 2442 
44.12.107 Waiver of Regiatration Peea of State Government 

Bmployees Who Register as Lobbyist&, p. 2425, 2749 

SOCIAL AND REHABILitATION SIBVICIS. Department of. Title 46 

I 

I·IX 

I-X 

46.10.108 

46-10.314 

46.10.403 

46.10.403 

46.10.803 
46.12.204 
46.12.503 

46.12.571 
46.12.590 

46.12.702 
46.12.802 

and other rule - Contractor Allotments for Community 
Block Granta, p. 933, 1725 
Child Support Enforcement Suspension of Licenses 
Proceaa, p. 1386, 2447 
and other rulea - Review and Modification of Support 
Ordera, p. 1392, 2011 
and other rulea APDC and Pood Stamp Monthly 
Reporting Requirements, p. 1271, 2543 
and other rulea - Tranaitional Child cere, p. 1400, 
2542 
APDC Standard• and Payment Amounta Concerning Shared 
Living Arrangements, p. 1264, 1726 
APDC Income Standards and Payment Amounta, p. 1090, 
1728 
and other rulea - APDC JOBS Program, p. 1515, 2356 
Medicaid Requirements for Co-Payments, p. 286, 686 
and other rules - Medicaid Coverage and Reimbursement 
of Inpatient and OUtpatient Hospital Services, 
p. 1076, 1732 
Ambulatory Surgical Cantara, p. 949 
and other rule• - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111, 1744 
Medicaid OUtpatient Drugs, p. 1525, 2443 
and other rulea - Medicaid Coverage and Reimbursement 
of Wheelchair• and Wheelchair Accesaoriee, p. 1811, 
2546 
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46.12.1107 and other rules - Medicaid Coverage of Services 
Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936, 1591, 1878 

46.12.1222 and other rules - Medicaid Coverage and Reimbunoement 
of Nursing Pacility Services, p. 1096, 1881 

46.12.2002 Medicaid Coverage of Abortion Services in Cases of 

46.12. 3803 
46.12.5002 
46.13.303 

20-10/27/94 

Rape or Incest, p. 2427 
Medically Needy Income Standards, p. 1109, 1750 
and other rules - Passport to Health Program, p. 2507 
and other rules Low-Income Energy Assistance 
Program, p. 1983, 2642 

Montana Administrative Register 



-2856-

BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legi:;lature, dinc>ct<od that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in September, 1994, a•~ 
published. Vacancies scheduled to appear from November 1, 
1994, through January 31, 1995, are also listed, as dre 
current recent vacancies due to resignatioml or other· reasons 

Individuals interested in serving on a board should r·eter t.o 
the bill that created the board for details dbout the number 
of members to be appointed and qualifications necesBary. 

Each mont:h, the previous month's appointees are pr1nted, and 
current and upcoming vacancies for the next three monLhs ar'= 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current: as ot 
October 5, 1994. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a boacd, 
contact the appointing authority. 
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