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ISSUE NO. 17 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE Or MONTANA 

In the matter of the adoption 
of new rule I and 
proposed amendments of Rules 
2.5.201, 2.5.301, 2.5.302, 
2.5.403, 2.5.404, 2.5.501, 
2.5.502, 2.5.605, 2.5.606 relating 
to state purchasing. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
AND AMENDMENTS 
PERTAINING TO STATE 
PURCHASING. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October B, 1994, the Department of Adm.inist rat ion 
proposes to adopt Rule I relating to pr·otest procedures for 
vendors, and to amend rules 2.5.201, 2.~.301, 2.5.302, 2.5.403, 
2.5.404, 2.5.501, 2.5.502, 2.5.605 and 2.5.606, relating to 
state purchasing. 

2. The proposed new rule will read as follows: 

RULE l VENDOR PROTEST PROCEDURE (1) Bidders and offer·ors 
may protest a bid, proposal. or award by notifying the 
procurement officer as soon as possible after they discover any 
potential irregularity in the procurement process. The protest 
must be in writing and state in detai 1 all of the protestor's 
objections. 

(2) The state is under no obligation to delay. halt. or 
modify the procurement process due to a protest, but it will 
conduct an internal review of the procurement. 

(3l The procurement officer must notify !llg__ ;notestm iQ 
writing of the findings within thirty (30) working days of the 
protest, The procurement officer may extend this time period if 
sufficient evidence cannot be obtained within the thirty (30) 
working days. Written not ice must be sent to the prOCest ing 
party with iustification for extension. 

(4 l If the procurement officer finds an irregulari!.;.Y._..l...tJ.g 
procurement officer will adopt the course of action which is in 
the best interest of the state. AUTII: Sec. 18-4-221 MCA; 
~ Sec. 18-4-221 MCA 

3. The rules proposed to be amended provide as followsc 
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2.5.201 DEFINITIONS (1) -(5) Remain the same. 
(6) "Central stores" sF "flFBf!eFty aaa s~otf!f!l} s~otFeaH means 

the proprietary program operated by the division which develops 
standard specifications, procures, warehouses and delivers 
certain ee~~eft Hse supplies for state agencies. 

(7)- (12) Remain the same. 
( 13) "Exigency" means a purchase made without following 

normal purchasing procedures due to a sudden and uneXpected 
happening or unforeseen occurrence or condition which requires 
immediate action. 

(13)-(17) remain the same but renumbered (14) - (18) 
{J9l "Property and supply bureau" means the bureau of the 

division which is responsible for the central stores program and 
fQr operating the state and federal surplus programs for 
eligible donees. 

(18)-(30) remain the same but renumbered (201 - (32) 
AUTH: Sec. 18-1-114 and 16-4-221 MCA; ~ Sec. 18-4-
221 MCA 

2.5.301 RELEGATION OF PURCHASING AVTHORITY 
(1) - (2) Remain the same. 
( 3) Unless specifically addressed in a delegation 

agreement, agencies must buy controlled items throu~h the 
division except office supply items (as defined 1n ARM 
2. 5.201 (17)) supplied by central stores or purchased through 
central stores term contracts. These i terns may be purchased 
directly from vendors if the vendor's price is a publicly 
advertised listia~ ~.~ established catalog price, QX 
discQunt price Qffered to the purchasing agency and is less than 
the price available from the central stores program or a central 
~ term contract and the specifications, terms, conditions, 
and delivery of these items meet or exceed the central stores 
program. 

(4) Remains the same. 
AUTH: Sec. 18-4-221 MCA; ~Sec. 18-4-221, 18-4-222, 
and 18-4-302 MCA 

2.5.302 REQUISITIONS FROM THE AGENCIES TO THE DIVISION 
(1)-(3) Remain the same. 
(4) The division may cancel a requisition if deemed 

appropriate for reasons such as, but not limited to, the 
following. The requisition: 

(a) does not contain sufficient specifications; 
(b) cannot be processed in a timely manner; 
\e) is withiH the a~eHey•a aele~atea a~ottheFity, 
(d)-(@) remain the same, but renumbered (c)-(d) 
AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-221 MCA 

2.5.403 RBSIBBNI BIDDING PREFERENCES (1) Ift eFael" te 
pPeviae fer aa el"ae!!'ly aa~iaiatFatieR ef t;he ~Heiness ef the 
eloate ef !4enloafta iH auarSiH~ flHSlie eeHI:raete feF ERe p~otl"ehase 
ef ~eeds aHa eel!'•iees aaa fer eeRstr~otel:iea, re13aiF, aRe f!~ot~lie 
wl91!'lte ef all ltiRas, a f!H'Blie a~eRey shall apply Efte f!Fefereaeee 
Fe~HiFea iH Seetieae 18 1 19~ aHd 18 1 11~. HCA.Montana resident 
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and Montana-made preferences. as required in 18-1-102 and 18-1 
ll2 MQA. must be applied by a public aqencv when awarding 
contracts for supplies except in the following instances: 

(a) procurements using the competitive sealed proposa I 
process (request for proposal) as defined in 18-4-304 MCA and 
ARM 2.5.602; 

(b) small purchases as defined in 18-4-305 MCA and ARM 
2.5.603; 

(c) cooperative purchasing as defined in lB-4-401 MCA; 
(d) procurements involving services as defined in 16-4-163 

MQA; or 
(e) procurements involving funds obtained from the federal 

government where the application of preferences has been 
expressly prohibited. 

(2) To assess eligibility, the department requires vendors 
to apply for preference by completing the applicable sections of 
the bidder affidavit form described in 18-1-113, MCA. The 
affidavit must be on file with the division at the time of bid 
BF pFepeeal opening, or be submitted with the bid e-t"-"f'>Of'EHlal to 
be considered for preference eligibility. Vendors who submit 
inaccurate information on this form may be subject to the 
provisions of ARM 2.5.402. 

(3) A third preference, as reguired in 18-7 107 MCA, must 
be a!flied to all state printing. binding. and staliillll;_ry work_ 

AUT: Sec. 18-1--114 and 18-4-221 MCA; IMP, 18 I 102 and 
18-4-221 MCA 

2.5.404 BID PREPARATION (1)- (6) (al Remain the same. 
(b) upon delivery of the merchandise received in a 

satisfactory condition, whichever is later. 
(7)-(9) Remain the same_ 
AUTH: Sec_ 18-4-221 MCA; IMP, Sec, 18-4- 221 MCA 

2.5.501 SPECIFICATIONS (1) Remains the same_ 
(2) Specifications shall, to the extent practicable, 

emphasize functional or performance criteria and limit design or 
other detailed physical descriptions to those necessary to meet 
the needs of the state. To facilitate the use of the criteria~ 
an agency shall attempt to include as a part of iLs 
requisition§_, the principal functional or perfor-mance needs to 
be met and any compatibility requirements. 

(3) In developing specifications, accepted commercial 
standards shall be used and unique requirements shall be 
avoided, to the~~ practicable. 

(4)-(7) Remain the same. 
AUTH: Sec. 18-4-232 MCA; IMP, Sec. 18-4-231 through 18 
4-234 MCA 

2.5.502 SID AND CONTRACT PERFORMANCE SECURITY 
(1)- (4) (a) Remain the same. 
(b) If certificates of deposit or money market 

certificates are determined to be acceptable~ t-hey shed I be 
issued in the name of the state of Mont ana frotn any bank "' 
savings and loan association licensed to do business in Montana_ 
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The eert.Hieat.e shall ae i!'l the ameliflt et: the reE!Iiires seelirity 
!"llis the eertifieate et: 8e!"esie early · .. H:h8ra•,.·al l"eflalt} . 

(c) If irrevocable letters of credit are determined to be 
acceptable~ they shall be issued in the name of the state of 
Montana from any bank or savings and loan association licensed 
to do business in Montana. Irrevocable letters &r QL credit in 
excess of $100,000 may not be accepted as security for 
contracts. 

Remain the same. (5) - (8) 
AUTH: 
312 MCA 

Sec. 18-4-221 MCA; lMf, Sec. 18-1-201 and 18-4-

2.5.605 EXIGENCY PROCQR&MENTS (1) An exigency procurement 
of $2,000 or greater shall be limited to those supplies or 
services necessary to meet the exigency-,-. as defined in ARM 
2.5.201. 

(2) - (4) Remain the same. 
AU'rH: Sec. 18-4-221 MCA; .I.Mf.... Sec. 18-4-133 MCA 

2.5,606 PROCQREMENT OF USED EQUIPMENT (1) Remains the same. 
(2) Unless justified as sole source or exigency, the award 

of the contract will be made by identifying the requirements and 
proceeding with the competitive bidding or proposal process, 
pursuant to ARM 2.5,601, 

(3) Remains the same. 
AUTH: Sec. 18-4-221 MCA; ~ Sec. 18-4-221 MCA 

3. Rule I is proposed to establish an administrative 
procedure to handle vendor protests. Generally the court system 
supports every administrative effort possible to resolve a 
dispute prior to litigation. This proposed rule formali~es the 
process used to address vendors concerns. 

It is necessary to amend the rules for the following 
reasons: 

ARM 2.5.201 is amended in (6) to clarify the function of 
the "central stores program" and to add a definition of the 
"property and supply bureau" and "exigency." 

ARM 2.5.301 is amended to reflect a change in 18-4-302, MCA 
made by the First Special Session, 1994. This change allows 
agencies to purchase office supplies, under certain conditions, 
directly from a vendor instead of through the central stores 
program. The amendments also clarify that the "term contract" 
referred to in this section, means central stores term contracts 
not state term contracts in general. 

ARM 2. 5. 302 removes the option of the state purchasing 
bureau to return requisitions to agencies if it is for an item 
within the agency's delegated authority. With the adoption of a 
previous rule (ARM 2.5.301), we made it optional for agencies to 
exercise their delegated authority. 

ARM 2.5.403 is amended in two places. The first amendment 
is to the catchline by removing the word "resident" to clarify 
that the rules refer to preferences other than resident only. 
The second amendment clarifies when agencies need to apply 
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resident and Montana~made preferences. 
ARM 2. 5. 404 concerning bid preparation is amended to insen: 

the word "received" to clarify the meaning of the sentence. 
ARM 2.5.501 concerning specifications is amended to add 

punctuation and correct a typographic error. 
ARM 2. 5. 502 is amended to delete the unnecessary 

requirement that certificates of deposit used as bid security 
must include an early withdrawal penalty. In practice, CO's are 
not issued in this manner. 

ARM 2.5.605 is amended to reference a definition of 
•exigency• placed under the definition section ot AHM 2.5.201. 

ARM 2.5.606 is amended to clarify that competitive bidding 
for used equipment does not need to take place until the item is 
anticipated to cost over $5,000 -- consistent with 
other state purchases of supplies and services. 

4. Interested persons may submit their data, views, or· 
arguments concerning the proposed adopt ion or amendment: s to 
Marvin Eicholtz, Administrator, Procurement and Print imJ 
Division, Room 165 Mitchell Building, Helena, Montana 59620 no 
later than October 8, 1994. 

5. If a person who is directly atfected by the proposed 
amendments or adoption of rule wishes Lo expr·ess his data, views 
and arguments orally or in writing at a public hearing, he must 
make a written request for hearing and submit this request a long 
with any written comments to Marvin Eicholtz, Adrninist.racur, 
Procurement and Printing Division, Department of Adrninist.cation, 
Room 165, Sam W. Mitchell Building, Helena, Montana, 59620. A 
written request for hearing must be received no 1 ater than 
October 8, 1994. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10% or 20>, whichever is les><, 
of the persons who are directly affected by the proposed action; 
from the administrative code committee of the legislature; fr·om 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be BOO persons based on 8000 vendors interested in submitting 
bids for supplies and services to the state of Montana. 

~ Legal Counsel 
Rule Reviewer 

Certified to the Secretary of State on 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
rules I-III regarding drinking 
water and ice regulations 

To: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

(Drinking Water & Ice) 

1. 
adopt new 
lations. 

2. 
follows: 

On October 17, 1994, the department proposes to 
rules I-III regarding drinking water and ice regu-

The rules, as proposed to be adopted, appear as 

RULE I DRINKING WATER (1) Any person engaged in the 
production, packaging, manufacturing or processing of drink
ing water, culinary bottled water, or water otherwise pro
cessed and packaged for human consumption, is subject to the 
1 icensing requirements of 50-50-201, MCA, for food manufac
turing establishments. Any manufacturing or bottling plant 
located in a state, territory, or nation other than Montana 
that prepares water in bottles or other containers for drink
ing or culinary purposes for sale in Montana must also be 
licensed by the department. 

( 2) Each food manufacturing establishment in Montana 
where water is prepared for sale in bottles or other contain
ers for human consumption and the sources of all such water 
must be inspected at least once each year by the local health 
officer, sanitarian or sanitarian-in-training employed by or 
contracted with the local board of health having jurisdic
tion. A copy of each inspection must be submitted to the de
partment within 30 days after the inspection occurs. 

( 3) Each food manufacturing establishment in Montana 
where water is prepared for sale in bottles or other contain
ers for human consumption must: 

(a) obtain its water from a community public water 
system approved by the water quality division of the depart
ment, or, if water is obtained from a separate or independent 
system, that system must comply with the statutes governing 
public water supplies, 75-6-101 et seq., MCA, the rules gov
erning public water supplies, ARM 16.20.201 et seq., and the 
rule governing plans for public water supplies or wastewater 
systems, ARM 16.20.401. 

(b) maintain sampling records demonstrating compliance 
with the bacteriologic, chemical and radiologic sampling 
requirements specified in 6(b) of this rule for at least 12 
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months after the date of sampling. 
(4) The operation of all food manufacturing establish

ments involved in producing, packaging, manufacturing, or 
processing drinking or bottled water and the products mar
keted must comply with these rules and with the Montana Food, 
Drug and Cosmetic Act, 50-31-101 et seq., MCA; the food manu
facturing establishment rules, ARM 16.10.301 et seq.; the 
federal standards regarding food labeling, 21 CFR 101; the 
federal quality standards for foods with no identity stan
dards, 21 CFR 103; the federal standards for processing and 
bottling ot bottled drinking water, 21 CFR 129; and the Fair 
Packaging and Labeling Act, 15 usc 1451 et seq. 

(5) Every food manufacturing establishment desiring to 
sell, market or distribute bottled water in Montana, whether 
located in Montana or not, must apply for a license on a form 
provided by the department, which must be signed by the owner 
or the owner's legal representative, and must submit the fee 
required by 50-50-206, MCA. Such fee must be payable to the 
department and the application must be postmarked no later 
than midnight on December 31 of each year. Submission of a 
renewal application and fee after this time will require the 
food manufacturing establishment to submit the late fee re
quired by 50-50-206, MCA. The license year is January 1 
through December 31. 

(6) In addition to the fee, the late fee, if applica
ble, and the application form identified in (5) above, the 
food manufacturing establishment must submit the following to 
the department for review: 

(a) A certification affidavit from the state or local 
health officer, sanitarian or sanitarian-in-training employed 
by or contracted with the local board of health having juris
diction, affirming that the establishment meets the require
ments of 21 CFR 103 and 129; 

(b) If the source water is not mineral water, copies of 
the most recent inorganic, volatile organic, organic chemical 
and radiological analyses of the establishments water showing 
compliance of the source water with the maximum contaminant 
levels for regulated water systems as required by 40 CFR 141; 
or a certification affidavit from the state or local health 
officer, sanitarian, or sanitarian-in-training employed by or 
contracted with the local board of health having jurisdic
tion, affirming that the water source complies with these 
standards; 

(c) Test results for pesticides and synthetic organic 
chemicals, if the department determines such tests are neces
sary or if random testing has shown there is or may be con
taminants present at levels which may adversely effect public 
health; 

(d) A copy, photocopy, or printer's proof of each label 
for each product to be marketed and for each size to be mar
keted; and 

(e) A description of the source of the water, water 
treatment used all substances added to the water, and any 
other document~tion required by the department to verify that 
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labels and terminology used on the labeling conform with 
.1pplicable law. 

(7) (a) The department hereby adopts by reference: 
(i) ARM 16.10.301 et seq., setting standards for food 

manufacturing establishments; 
(ii) ARM 16.20.201 et seq., setting standards for 

public water supplies; 
(iii) ARM 16.20.401, governing plans for public water 

supplies; 
(iv) 21 CFR 101, setting food labelling standards; 
(v) 21 CFR 103, setting quality standards for foods 

with no identity standards; 
(vi) 21 CFR 129, setting standards for processing and 

bottling bottled drinking water; 
(vii) 40 CFR 141, containing maximum contaminant levels 

for drinking water, and 
(viii) 15 USC 1451 et seq., containing federal law on 

packaging and labelling. 
(b) Copies of these statutes and rules may be obtained, 

upon payment of copying costs, from the Food and Consumer 
Safety Bureau, Montana Department of Health and Environmental 
sciences, capitol station, Box 200901, Helena, Montana, 
59620-0901. 
AUTH: 50-31-104, 50-31-201, 50-50-103, MCA 
IMP: 50-31-104 1 50-31-201, 50-50-103, MCA 

RULE II ICE (1) This rule applies only to ice that is 
intended for human consumption and is sold in packaged form 
or in bulk form for food, drink or culinary purposes. This 
rule does not apply to persons, hotels, restaurants, inns, 
caterers, food service contractors, or theaters that manu
facture or furnish ice solely to or for their customers in a 
manner that is incidental to the production, sale or dispens
ing of other goods and services. 

(2) Natural ice that is cut from water on a stream, 
creek, river, lake, pond, or other body of surface water may 
not be used as ice for human consumption. 

(3) Except as provided in ( 1) above, any person who 
manufactures, transports, distributes, sells or provides ice, 
with or without charge, to the public must obtain a food 
manufacturing license and must comply with these rules and 
with the statutes governing food manufacturing establish
ments, 50-50-101 et seq., MCA; the rules governing food manu
facturing establishments, ARM 16.10.301, et seq.; and the 
rules governing public water systems, ARM 16.20.201 et seq. 

(4) Ice plants must be operated in a clean and sanitary 
manner. The room in which ice production occurs may not be 
used for any purposes other than ice or food production and 
the storage and refrigeration of ice or food. 

(5) lee production facilities shall meet the provisions 
of 21 CFR 110, which provides standards for current good· 
manufacturing practice in manufacturing, packing, or holding 
human food. 

(6) Ice produced and packaged for sale to the public 
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must be labeled in accordance with the Montana Food, Drug and 
Cosmetic Act, Title 50, chapter 31, MCA, and in accordance 
with 21 CFR 101, which establishes federal food labeling 
standard$, and mu$t display legible labeling including, but 
not limited to, the identity of the product, the net weight 
or contents of the package, and the name and place of busi
ness of the manufacturer, packer, distributor, seller, or 
provider. 

(7) Packaged ice transportation, hauling vehicles, and 
bulk containers, including display or storage freezers, are 
regarded as a part of the licensed premises and are subject 
to review or inspection by the department or the local health 
officer, sanitarian, or sanitarian-in-training employed by or 
contracted with the local board of health having jurisdic
tion, prior to issuance or renewal of its license or on a 
regular annual inspection. 

(8) The food manufacturing establishment must sample 
and have analyzed its manufactured ice products, and the wa
ters from which the ice is made, at least once a month for 
compliance with the maximum microbiological contaminant lev
els contained in ARM 16.20.207, and send the results to the 
department. The food manufacturing establishment is also 
required to comply with the bacteriological quality sampling 
provisions of ARM 16.20.210(3)-(7) for transient non-communi
ty water systems. The department may increase the required 
sampling frequency based upon sampling results or other con
ditions which indicate an increased risk to the health of the 
users of the product. The department may decrease the re
quired sampling frequency to quarterly or biannually based on 
a showing that the source consistently does not contain the 
contaminant, is either a community water system or a ground
water source not under direct influence of surface water, and 
that the samples consistently meet the required sanitary 
standards, rendering the source and operation generally not 
vulnerable to microbiological contamination. 

(9) The delivery of ice to the customer must be done 
under sanitary conditions. Ice must be packaged in durable 
freezable containers labeled in conformance with the labeling 
requirements as described in (6) above. Boxes or containers 
intended for non-food use or for use in packaging another 
food are not acceptable transport containers. All boxes, 
containers, cases or contact surfaces within bins or trans
port vehicles must be constructed of food grade materials. 

(10) Natural or manufactured ice that does not conform 
to standards set forth in this rule must be conspicuously 
identified or labeled as unsafe or inedible and may nat be 
sold or distributed for human consumption. Such ice may be 
used tor cooling or refrigeration purposes only it such use 
does not permit it to come in direct contact with food or 
drink meant for human consumption. If such ice is sold or 
distributed for refrigeration purposes, the seller or dis
tributor must notify the buyer or consumer that it is not 
safe far human consumption. 

(11) The department hereby adopts by reference ARM 
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16.10.301 et seq., setting standards for food manufacturing 
establishments; ARM 16.20.201, et seq., setting standards for 
public water supply systems; 21 CFR 110, setting standards 
for packing, manufacturing, or holding human food; and 21 CFR 
101, setting food labelling standards. Copies of these rules 
may be obtained, upon payment of copying costs, from the Food 
and Consumer Safety Bureau, Montana Department of Health and 
Environmental Sciences, Capitol Station, Box 200901, Helena, 
Montana, 59620-0901. 
AUTH: 50-31-104, 50-31-201, 50-50-103, MCA 
IMP: 50-31-104, 50-31-201, 50-50-103, MCA 

RULE III COKMQN CABRIERS (1) Water and ice provided 
by common carriers for drinking or culinary purposes in rail
way trains, buses, or other public transportation conveyances 
and in all railway stations in Montana must be taken from 
supplies which conform to standards for drinking water con
tained in 40 CFR 141 and 40 CFR 142. 

( 2) The department hereby adopts by reference 40 CFR 
141, setting maximum contaminant levels and other standards 
for drinking water, and 40 CFR 142, establishing procedures 
for implementing and enforcing drinking water standards. 
Copies of these rules may be obtained, upon payment of copy
ing costs, from the Food and consumer Safety Bureau, Montana 
Department of Health and Environmental Sciences, Capitol Sta
tion, Box 200901, Helena, Montana, 59620-0901. 
AUTH: 50-50-103, MCA 
IMP: 50-50-103 

3. The department is proposing to adopt these rules 
for the following reasons. The Board of Health and Environ
mental sciences has proposed to repeal rules 16.10.501-
16.10.503 which contain the current standards for bottled 
water and ice. Upon reviewing the rules, the board discov
ered that the section containing its rulemaking authority, S 
75-6-103, MCA, provides that "[t]he board has general super
vision over all state waters which are directly or indirectly 
being used by a person for a public water supply system or 
domestic purposes or as a source of ice." The statute then 
gives the board rulemaking authority over a number of specif
ic items, all of which relate to public water systems and 
none of which directly relate to drinking water and ice. 
Based on this language, it appears that the board did not 
have specific authority to promulgate these rules, but that 
the department does both under the Montana Food, Drug and 
Cosmetic Act, Title 50, chapter 31, and under the Food Estab
lishment Act, Title 50, chapter 50. The department has spe
cific rulemaking authority under both these acts pursuant to 
SS 50-31-104, 50-31-201, and 50-50-103, MCA. Therefore, in 
order to ensure the rules are adopted pursuant to the most 
appropriate rulemaking authority and to most adequately pro
tect public health by adopting the most current standards and 
requirements for drinking water and ice, the board is propos
ing to repeal its rules and the department is proposing to 
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adopt new updated rules on the same subject. 
4. Interested persons may submit their data, views, or 

arguments concerning the proposed rules, in writing, to cyn
thia Brooks, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620-
0901, and must submit them in sufficient time so that they 
are received no later than 5:00 p.m. on october 7, 1994. 

5. If a person who is directly affected by the pro
posed amendment wishes to express his/her data, views, and 
arguments orally or in writing at a public hearing, he/she 
must make written request for a hearing and submit this re
quest along with any written comments he/she has to Cynthia 
Brooks, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620-
0901. A written request for hearing must be received no 
later than 5:00p.m. on october 7, 1994. 

6. If the agency receives requests for a public hear
ing on the proposed amendments from either 10\ or 25, which
ever is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons di
rectly affected has been determined to be in excess of 25 
persons, based on the number of persons producing, packaging, 
manufacturing, processing, and drinking water and producing, 
packaging, manufacturing, processing, and consumin ice. 

certified to the Secretary of State August 29. 1994 

Reviewed by: ~~ 
~ / ,_ 
Eleanor Parkir; ~ttOrney 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.399G regarding medical 
assistance facilities emergency 
services 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(Medical Assistance 
Facilities) 

1. On October 17, 1994, the department proposes to 
amend ARM 16.32.399G regarding the required emergency servic
es in medical assistance facilities. 

2. The rule, as proposed to be amended, appears as 
follows (new material is underlined; material to be deleted 
is interlined): 

16,32.399G MEDICAL ASSISTANCE FACILITIES--EMERGENCY 
SERVICES (1) Remains the same. 

(a)-(c) Remain the same. 
(d) The emergency services must be eq~ipped aRd etatted 

at le•,•els equal te el!' OJI!'eatel!' thaft these ppevilled fer BM\1 
lanee sen•ieee il'l ,..RM l6o39oi!93 al'ld Hio39,i!94 comply with the 
rules governing emergency medical services, subchaoters 2. 3 
and 4 of ARM Title 16. chapter 30, 

(e) The department hereby adopts and incorporates by 
reference ARM 16.39.293 aftd 16o39ai!94 1 whieh eel'tteh'l e!Jttip 
llleftt and pePeel'tl'lel stal'ldal!'ds aiiii!Julal'lse aep•.-ieee 111\lat 111eet 
subchapters 2. 3 and 4 of ARM Title 16, chapter 30, which 
contain the standards for all the various types of emergency 
medical services which may be provided, A copy of lrRM 
16.39.293 al'ld 16,39.294 the above rules may be obtained from 
the department's loiee!'lsii'IEJ and GePtifieatiel'l Licensure Bu
reau, Cogswell Building, capitol Station, Box 200901, Helena, 
Montana 59620=Q2Ql. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, §9 § 294, MCA 

3. The department is proposing to amend this rule 
because it adopts and incorporates by reference ARM 16.30.203 
and 16.30.204, which have been repealed. The new references 
reflect the most current standards applicable to emergency 
medical services. 

4. Intere~ted persons may submit their data, views, or 
arguments concerning the proposed amendments, in writing, to 
cynthia Brooks, Department of Health and Environmental Sci
ences, Cogswell Building, Capitol station, Box 200901, Hele
na, Montana, 59620-0901, no later than October 7, 1994, 

5. If a person who is directly affected by the pro-
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posed amendment wishes to express his/her data, views, and 
arguments orally or in writing at a public hearing, he/she 
must make written request for a hearing and submit this re
quest along with any written comments he/she has to cynthia 
Brooks, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Box 200901, Helena, Mon
tana, 59620-0901. A written request for hearing must be 
received no later than October 7, 1994. 

7. If the agency receives requests for a public hear
ing on the proposed amendments from either lOt or 25, which
ever is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency1 
or from an association having not less than 25 members who 
will be directly, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin
istrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 persons, 
based on the number of medical assistance facilities in the 
State and the number of persons served by them . 

r 
. (_• 

Certified to the Secretary of State August 29, 1994 . 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

rn the matter of the adoption of 
rules I-V regarding procedures and 
criteria for the certification of 
air and water pollution equipment 
as eligible for special property 
tax treatment. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION 

OF RULES 

(Air & Water Quality) 

1. On october 12, 1994, at 9:00 a.m., the department 
will hold a public hearing in Room C209 of the Cogswell Build
ing, for the purpose of taking public comment on the proposed 
adoption of the above-captioned rules. 

2. The rules, as proposed to be adopted, appear as fol
lows: 

RULE I DEFINITIONS For the purpose of this subchapter, 
the following definitions apply, in addition to the definitions 
contained in 15-6-135, MCA: 

( 1) "Apportionment" means the identification of the ex
tent to which multi-purpose property, facilities, machinery, 
devices or equipment are used for pollution control purposes. 

(2) "DHES" means the Montana department of health and 
environmental sciences. 

(3) "DOR" means the Montana department of revenue. 
(4) "Substantial compliance" means either full compliance 

with all applicable rules, laws, orders, or permit conditions, 
or noncompliance with such requirements, provided that inci
dents of noncompliance are isolated and do not result in the 
filing by DHES of an administrative or judicial enforcement 
action. For purposes of this definition, issuance by DHES of a 
notice of violation or a citation does not constitute the fil
ing of an administrative or judicial enforcement action. 
AUTH: 15-6-135, MCA; IMP: 15-6-135, MCA 

RULE I I APPLlCATJON FOR CERTIFICATION AS AlR OR WATER 
POLLUTION EQUIPMENT (1) Applications for certification pursu
ant to this subchapter must be made on forms prescribed by 
DHES. Application forms must be made available by DOR. 

(2) The applicant shall submit an original signed appli
cation to DHES with copies to DOR and the county commissioners 
of the county in which the property is located. Applications 
must contain the following information: 

(a) a detailed description of the air or water pollution 
equipment and how it functions to control pollution. Design or 
engineering drawings showing the placement and use of the 
equipment must be provided; 
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(b) if the equipment is used for purposes other than 
pollution control, a description of the extent to which the 
equipment is or will be used for each purpose; 

(c) itemization of capital and operating costs associated 
with the equipment, with apportionment of costs to multiple 
purposes, when applicable; 

(d) identification of existing or pending air or water 
quality permits for the equipment, and a description of the 
applicant's compliance status in regard to applicable rules, 
laws, orders, and permit conditions; 

(e) certification that the applicant is in substantial 
compliance with all applicable rules, laws, orders, and permit 
conditions; and 

(f) certification that the information provided in the 
application is correct and complete. 

(3) Within 45 days of receipt of an application, DHES 
shall determine whether additional information is required to 
made a certification decision. If DHES determines that addi
tional information is required, DHES shall notify the applicant 
in writing and specify the date by which any additional infor
mation must be submitted. If the information is not submitted 
as required, the application must be considered withdrawn un
less the applicant requests in writing, and DHES approves, an 
extension of time for submission of the additional information. 
DHES may make additional information requests within 45 days 
after receipt of any required additional information, following 
the same procedure as the original information request. DHES 
shall notify DOR and the appropriate county commissioners of any 
information requests. 

(4) DHES shall make a final decision whether to certify 
within 120 days after the date it receives a complete certifi
cation application. DHES shall provide written notice of its 
final determination to the applicant, DOR, and the appropriate 
county commissioners. Monetary valuations or costs used by 
DHES in the certification process are for purposes of identify
ing qualifying portions of the equipment, and are not binding 
on DOR or a county as to actual taxable valuation. 
AUTH: 15-6-135, MCA; IMP: 15-6-135, MCA 

RULE III ELIGIBILITY CRITERIA ( 1) To be certified as 
air and water pollution equipment, property, facilities, ma
chinery, devices, and equipment must meet the definition of air 
and water pollution equipment contained in 15-6-135, MCA. 

(2) Operational techniques that reduce pollutants but do 
not require the installation or modification of specific facil
ities, machinery, devices, or equipment are not eligible for 
certification under this subchapter. 

(3) To the extent that air or water pollution equipment 
is used for production or any purpose other than pollution 
control it is not eligible for certification under this sub
chapter: Purl!luant to the procedures in [RULE IV], DHES shall 
apportion the value of multipurpose equipment into that used 
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for production and other purposes and that used for pollution 
control. 

(4) For certification to be granted, an applicant must be 
in substantial compliance on the date of application with all 
applicable rules, laws, orders, and permit conditions. Any 
failure to remain in substantial compliance shall void certifi
cation for all of the applicant's air and water pollution 
equipment. Procedures for compliance inspection and voidance 
of certification are as provided in [RULE V]. 

(5) Examples of equipment or facilities that may, to the 
extent used for pollution control purposes, qualify for certif
ication are: 

(a) inertial separators (cyclones, multiclones); 
(b) wet collection devices (scrubbers); 
(c) electrostatic precipitators; 
(d) cloth filter collectors (baghouses); 
(e) vapor recovery systems; 
(f) wastewater treatment facilities; 
(g) plants or equipment that render water safe for dis

charge; 
(h) wastewater recycling systems that store or prevent 

pollutants from reaching the environment; 
(i) spill control systems; 
(j) secondary storage pond liners; 
(k) monitoring wells that are part of a pollution control 

system. 
(6) Examples of equipment or facilities that generally 

are not certifiable as air or water pollution equipment in
clude, but are not limited to, the following: 

(a) continuous air emission monitors that function as 
emission indicators but are not part of an air emission control 
system; 

(b) dispersion devices such as stacks, chimneys, or 
vents; 

(c) non wastewater treatment facilities; 
(d) stack sampling equipment, platforms, access facili

ties, stack extensions, portable monitoring equipment, or any 
other type of measuring device that is not part of a pollution 
control system; 

(e) fuel changes except to the extent they achieve pollu
tion control and require the installation or modification of 
specific facilities, machinery, devices, or equipment; and 

(f) energy conservation measures, except to the extent 
they achieve pollution control and require the installation or 
modification of specific facilities, machinery, devices, or 
equipment. 
AUTH: 15-6-135, MCA; IMP: 15-6-135, MCA 

RULE IV APPORTIONMENT PROCEPUBES (1) When air or water 
pollution equipment is used for production or any other purpose 
in addition to pollution control, DHES shall conduct an appor
tionment so that the certified· portion of the multi-purpose 
equipment reflects the extent to which it is used for pollution 
control purposes. 
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(2) The applicant shall provide OHES with all information 
necessary to conduct an apportionment under this rule. DHES 
shall conduct the apportionment based upon the specific facts 
and circumstances of each case. Methods tor apportionment 
include, but are not limited to, the following: 

(a) assessment of the difference in value between equip
ment with integrated pollution controls and similar equipment 
without pollution controls. An example is a fluidized bed 
boiler with limestone injection for air emission control. The 
value of the fluidized bed boiler would be compared with the 
value of a similarly-sized conventional boiler, and the differ
ence would be certified as the air pollution equipment value; 

(b) assessment of the difference in value between a fa
cility designed for multiple purposes and a facility designed 
for pollution control only. The difference would be denied 
certification; 

(c) distinguishing between equipment in a facility or 
process that removes pollutants and equipment that is used for 
production or other purposes; 

(d) any other method based on specific facts and circum
stances that achieves a fair and reasonable apportionment of 
pollution control and other uses. 
AUTH: 15-6-135, MCA; IMP: 15-6-135, MCA 

RULE y CQMPLIANCE (1) OHES shall conduct periodic in
spections of certified pollution control equipment for the 
purpose of determining whether the applicant is in substantial 
compliance with all applicable rules, laws, orders, and permit 
conditions. These inspections may be part of any required air 
or water quality inspection. 

(2) Failure to operate any certified air and water pollu
tion equipment in substantial compliance with all applicable 
rules, laws, orders, or permit conditions shall void the cer
tification tor all of the applicant's equipment for as long as 
the failure persists. DHES shall provide written notice of its 
determination of a failure of substantial compliance to DOR and 
the appropriate county commissioners. 

(3) Compliance determinations on pollution control equip
ment for which certification has already been received must be 
submitted to DOR by DHES no later than March 1 of the year 
following the year of inspection. 
AUTH: 15-6-135, MCA; IMP: 15-6-135, MCA 

3. The proposed rules are necessary to comply with the 
1993 Legislature's directive in House Bill 436 that the depart
ment adopt rules describing procedures and criteria for the 
department's certification of air and water pollution equipment 
as eligible for special property tax treatment [see Section 
15-6-135(2) (c), MCAJ. In the statute and in the statement of 
Intent accompanying House Bill 436, the department is specifi
cally directed to adopt rules clarifying the definition and use 
of air and water pollution equipment, setting out the procedure 
and timeframes for application for certification, and estab
lishing a procedure to apportion the value of multi-purpose 
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equipment into that used for production and other purposes and 
that used for pollution control. 

Rule I contains definitions of key terms used in the pro
posed rules. 

Rule II requires the department to develop an application 
form, sets out the required content of complete applications, 
establishes timeframes for department review and final certifi
cations, and provides for notice to the Montana department of 
revenue and affected counties of applications, requests for 
additional information, and final certifications. 

Rule III sets out criteria for certification of air or 
water pollution equipment, provides examples of equipment that 
generally will be certified, and provides examples of equipment 
or operations that generally will not be certified. 

Rule IV sets out procedures and methods the department 
generally will use in apportioning multi-purpose equipment 
between pollution control and other purposes. 

Rule v implements the 1993 Act's requirement that the 
department monitor certified pollution equipment for compliance 
with all applicable rules, laws, orders, and permit conditions; 
requires periodic inspections of equipment; and provides for 
notice of noncompliance to the Montana department of revenue. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed new rules, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Jeff Chaffee, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than October 12, 1994. 

5. Jim Madden has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State August 29. 1994 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
adoption of rules related to 
the workers' compensation ) 
data base system and amendment) 
of the attorney fee rule ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF 
NEW RULES I THROUGH V 
AND AMENDMENT OF 24.29.3802 

1. On October 6, 1994, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Scott Hart Building 
(Highway Patrol Building) , 303 North Roberts Street, Helena, 
Montana, to consider the adoption of new rules concerning the 
workers' compensation data base established by 39-71-225, MCA, 
and the amendment of ARM 24.29.3802. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the Department by not later than 5:00 p.m., 
October 3, 1994, to advise us of the nature of the accommodation 
that you need. Please contact the Employment Relations Divi
sion, Attn: Mr. John Weida, P.O. Box 8011, Helena, MT 
59604-8011; telephone (406) 444-4661; TDD (406) 444-5549; fax 
(406) 444-4140. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Mr. 
Weida. 

2. The Department of Labor and Industry proposes to adopt 
the new rules as follows: 

RULE I LEGAL FEES NOT TRACKED BY PAXEE (1) In order to 
provide certain information that is required for the data base 
system, all insurers and all claimants' attorneys must report 
the amount of legal fees that are paid. The department finds 
that the purpose of the data base system is to track workers' 
compensation claim costs, not to identify the specific 
individuals who provide services within the field of workers' 
compensation. In order to preserve the attorney-client 
privilege and the attorney work-product doctrine, and in order 
to protect the individual right of privacy, the department will 
track those fees only by claim, and not by payee. 

(2) In accordance with (1), the data base system is not 
designed to generate reports that identify the amounts paid to 
a particular attorney. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-224, 39-71-225 MCA 

RULE II CLAIMANT CONSULTANT AND LEGAL FEE REPORTING 
REQUIREMENTS (1) All attorneys that represent claimants shall 
report, on a per-claim basis, the amount of consultant and legal 
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fees that are paid by the claimant, for each claim where: 
(a) the attorney has an approved fee agreement; or 
(b) the attorney actually receives a fee from the 

claimant. 
(2) The information must be reported to the department, on 

or in the form prescribed by the department, each time there is 
a triggering event: 

(a) the settlement of the claim; 
(b) the closure of the claim by the insurer; 
(c) if there is payment of attorney fees by the claimant, 

when the case is not closed or settled, annually upon request by 
the department; or 

(d) the termination of the attorney's representation of 
the client. 

(3) A claimant attorney must report to the department the 
following information: 

(a) the amount of attorney fees paid by the claimant; and 
(b) the amount of consultant fees paid by the claimant. 

For the purpose of this rule and [RULE III) , a consultant is a 
person or firm hired to evaluate the claimant's condition or 
abilities. A fee charged for providing treatment or restorative 
services to or for the claimant is not a consultant fee. 

(4) Although this rule becomes effective December 1, 1994, 
in order that attorneys have adequate time to prepare for 
compliance with these rules, reporting is not required until 
January 1, 1995. Reports must be submitted to the department 
within 10 days of the triggering event. 

(5) Reports must be filed for all claims where there is an 
attorney fee agreement in effect on January 1, 1995, regardless 
of date of injury, if a triggering event occurs on or after 
January 1, 1995. Reports which would have been due prior to 
January 1, 1995, do not have to be submitted. 
AUTH: Sec. 39~71-203 MCA 
IMP: Sec. 39-71-225 MCA 

RULE I I I INSURER CONSULTANT AND LEGAL FEE REPORTING 
REQUIREMENTS ( 1) All insurers shall report, on a per-claim 
basis, the amount of the consultant fees, insurer's legal fees 
and claimant's legal fees that have been paid to date by the 
insurer, associated with each indemnity claim. That information 
must be reported on the subsequent report required by [proposed 
new RULE IX, published in 1994 MAR issue 14, at pages 1949-
1955) . 

(2) If an insurer uses in-house counsel, and the insurer 
does not allocate the cost of in-house counsel directly to 
specific claims, the insurer shall report as required by [RULE 
IV]. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-225 MCA 

BULE IV IN-HOUSE CQUNSEL COST ALLOGATION (1) Insurers 
that use the services of in-house counsel for assistance in 
handling Montana indemnity claims shall report the cost of that 
legal assistance. If the insurer does not separately track and 
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report in-house legal costs on a per-claim basis, the insurer 
shall report the cost allocation information required by this 
rule. 

(2) The purpose of this cost allocation rule is to obtain 
a figure that reasonably reflects the per-claim cost of having 
in-house counsel. The insurer shall report annual! y to the 
department: 

(a) the dollar amount that represents the following 
information about the cost of in-house legal staff: 

(i) total compensation (salary and cost of benefits and 
employer contributions) of all attorneys who provide counsel on 
indemnity claims; 

(ii) total compensation of support staff (such as 
secretaries, paralegals, and assistants) working for those 
attorneys; and 

(iii) overhead costs attributable to the legal staff, such 
as a proportionate share of rent or building expense and 
administrative costs, such as payroll and accounting; and 

(b) a percentage figure that reasonably approximates the 
percentage of time spent by the attorneys providing advice, 
counsel or representation on indemnity claims. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-225 MCA 

RULE V VERIFICATION OF CONSULTANT AND LEGAL FEE REPORTING 
(1) For the sole purpose of verifying the accuracy of the 

data reported, the department may periodically verify a 
consultant's billing documents used in the preparation and 
reporting of the information required by [RULE II and RULE III). 

(2) For the sole purpose of verifying the accuracy of the 
data reported, the department may periodically verify the amount 
of an attorney's billing reported pursuant to (RULE II and RULE 
III). Documents protected by the attorney-client privilege or 
attorney work-product doctrine are not subject to verification. 

(3) At least 14 days advance notice of the time and place 
of the verification will be given to the reporting party. A 
reporting party is responsible for full cooperation with the 
department. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-225, 39-71-304 MCA 

~: These rules are reasonably necessary to implement the 
new workers' compensation data base created by Chapter 512, Laws 
of 1993, so as to meet the statutory requirement that the data 
base system be fully operational by July 1, 1995. The new rules 
are intended to be codified as an integral part of tche same 
subchapter that will contain the other data base system rules. 
The definitions and other general provisions of the data base 
system rules will apply to these proposed new rules. Interested 
persons should see 1994 MAR issue 14, pages 1949 - 1955 for rnorce 
information concerning the other proposed data base oystcem 
rules. As noted in RULE III, there is a cross-reference to une 
of the other proposed data base system rules. 
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3. The Department of Labor and Industry proposes to amend 
ARM 24.29. 3802 as follows: (new matter underlined, deleted 
matter interlined) 

24.29.3802 ATTORNEY FEE REGULATION 
(1) through (10) Remain the same. 
(lll Attorneys subject to this rule must report to the 

department as required by (RULE Ill . 
(11) Remains the same, but is renumbered (12). 

AUTH: 39-71-203 MCA 
IMP: 39-71-225. 39~71-612 MCA 

~: The proposed amendment to ARM 24.29.3802 is reasonably 
necessary to provide an enforcement mechanism for ensuring 
attorney compliance with RULE II. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

John w. Weida, Bureau Chief 
Workers' Compensation Claims Assistance Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00 p.m., October 13, 
1994. 

5. The Department proposes to make these new rules 
effective December 1, 1994. The Department reserves the right 
to adopt only portions of these proposed rules, or to adopt some 
or all of the proposed rules at a later date. 

6. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

Dauc:O A· Ac;;/l 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

certified to the Secretary of State: August 29, 1994. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules related to 
fees for construction blaster 
licenses 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 
24.30.1703, CONSTRUCTION 
BLASTER LICENSE REQUIREMENTS 

TO ALL INTERESTED PERSONS: 

1. On October 7, 1994, at 10:00 a.m., a public hearing 
will be held in the first floor conference room at the Walt 
Sullivan Building (Dept. of Labor Building), 1327 Lockey Street, 
Helena, Montana, to consider the amendment of ARM 24.30.1703, 
related to fees for construction blaster licenses. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the Department by not later than 5: 00 p.m. , 
september 9, 1994, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Tim Gottsch, P.O. Box 1728, Helena, MT 
59624~1728; telephone (406) 444-6420; TDD (406) 444-5549; fax 
(406) 444-4140. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Mr. 
Gottsch. 

2. The Department of Labor and Industry proposes to amend 
the rule as follows: (new matter underlined, deleted matter 
interlined) 

24.30.1703 CONSTRUCTION BLASTER LICENSE REQUIREMENTS 
(1) and (2) Remain the same. 
( 3) The following fees must be paid to the ah·ieien 

department and are nonrefundable: 
(a) application fee - $~ ~ 
(b) examination fee - $~ ~ 
(c) license fee - $~ 1Q 
(d) annual renewal fee - $~ ~ 
(e) reexamination fee - $~ AQ 
(f) duplicate license fee - $~ lQ 
(4) through (6) Remain the same. 

AUTH: ~ 37 72 291 37-7~-20:, MCA 
IMP: ~- 37 73 291 37-72- Olnd 37-72-303 - 37-72-306, MCA 

~: These amendments are reasonably necessary to adjust the 
fees so that they more closely approximate the costs of the 
licensing services provided. The fees have not been raised 
since the rules were originally adopted in 1985. The Department 
has surveyed the neighboring states and has found that the 
proposed fees are generally consistent with the fees charged in 
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In 
that 

add it ion, there are technical 
correct the authorization and 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

John Maloney, Bureau Chief 
Safety Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box BOll 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., October 14, 
1994. 

4. The Department proposes to make these amendments 
effective December 1, 1994. The Department reserves the right 
to adopt only portions of these proposed amendments, or to adopt 
some or all of the proposed amendments at a later date. 

5. The Hearing Bureau of the Legal/Centralized services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

-:vg; .... -<2/1. Judi= 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: August 29, 1994. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of rules related to 
the implementation of safety 
committees 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH V 
(SAFETY CULTURE ACT) 

1. On October 4, 1994, at 10:00 a.m., a public hearing 
will be held in the auditorium of the. Social and Rehabilitation 
Services building (north entrance), 111 North Sanders, Helena, 
Montana, to consider the adoption of new rules related to the 
implementation of safety committees for certain employers, as 
required by the Safety Culture Act. The proposed new rules do 
not replace any existing administrative rules. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the Department by not later than 5:00 p.m., 
September 23, 1994, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Jean Branscum, P.O. Box 1726, 
Helena, MT 59624-1726; telephone (406) 444-6401; TDD 
(406) 444-5549; fax (406) 444-4140. 

2. The Department of Labor and Industry proposes to adopt 
new rules as follows: 

RULE I SAFETY CQMMITTEE REQUIRED FOR EVERY EMPLOYER WITH 
MORE THAN FIVE EMPLOYEES (1) Every employer that is subject to 
the requirements of ARM 24.30. 2541 must also have a safety 
committee. If an employer is a party to a collective bargaining 
agreement that provides for the establishment and operation of 
a safety committee, the terms of the collective bargaining 
agreement shall govern the operation of the safety committee, 
notwithstanding any other provisions of this rule and [RULES II 
through V] . 

(2) The Montana legislature has mandated the formation of 
safety committees that include representatives of the employer 
and the employees in order to foster a safety culture in Montana 
workplaces. It is the intent of the department that employer 
and employees meet together for the purpose of creating a safety 
culture in Montana workplaces and reducing on-the-job injuries 
and illnesses, in the hope that by improving occupational 
safety, workers' compensation insurance rates for all industries 
in Montana will be limited. Accordingly, the department is 
exercising its delegated authority to require that employers 
form safety committees in order to carry out the statutory duty 
imposed by 39-71-1505, MCA. 
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(3) A safety committee should not be dominated by either 
management or labor. Federal law prohibits domination of a 
safety committee by management. In order to avoid domination by 
management, these rules govern the following aspects of a safety 
committee: 

(a) composition of the committee (see [RULE Ill); 
(b) scheduling of meetings (see [RULE III]); 
(c) role of the committee (see [RULE IV]); and 
(d) scope of duties of the committee (see [RULE V]l. 
(4) In order to promote the purpose of the Montana Safety 

Culture Act, the department finds that the recommendations of a 
safety committee are not intended to establish a standard of 
care or duty owed by the employer to either employees or third 
persons, and should not be used to establish a standard of care 
or duty that does not otherwise exist in law. 
AUTH: Sec. 39-71-1505 MCA IMP: Sec. 39 ·· 71-1505 MCA 

RULE II COMPOSITION OF THE SAFETY COMMITTEE (1) A safety 
committee must have at least one member representing the 
employees and at least one member representing the employer. 
The number of employer representatives may not exceed the number 
of employee representatives on the committee. However, an 
employer may have fewer representatives than the employees have 
as representatives. A safety committee must select a presiding 
officer from among its members. 

(2) The committee should be of sufficient size and number 
to provide for effective representation of the workforce. While 
employers are encouraged to have as many safety cnmmi 1 tee 
members as is appropriate, the following membership schedule is 
the recommended minimum for compliance with this rule: 

(a) for employers of more than 5, but less I. han 16 
employees, one employee representative; 

(b) for employers of more than 15, but less than SO 
employees, two employee representatives; and 

(c) for employers of 50 or more employees, three employee 
representatives. 

(3) The employee representative(s) can either volunteer or 
otherwise be chosen by the non-managerial employees. While the 
selection process may be informal, it must be fundamentally fair 
and allow non-managerial employees a meaningful opportunity for 
a choice in the select ion of the representative ( s) . An 
alternate representative may also be chosen to attend safety 
committee meetings in the absence of any other employee 
representative. 

(a) If a collective bargaining agreement exists (which 
does not provide for a safety committee), then the exclusive 
bargaining representative shall decide how to select the 
employee representative (s). The exclusive representative may 
either appoint the representative(s) and an alternate, or may 
hold an election. 

(4) The employer may designate an alternate employer 
representative to attend safety committee meetings in the 
absence of any other employer represent aU ve. 
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(5) The employer may provide appropriate support staff 
assistance to the safety committee, in addition to the employer 
representative(s). 

(6) Employers may have a separate safety committee for 
each worksite location or for each type of operation where the 
risks of on-the-job injury or disease are distinct and 
different. If there are multiple safety committees due to 
multiple worksites or operations, then the employee 
representatives for each are to be selected by the non
managerial employees who are assigned to that worksite or 
operation. 
AUTH; Sec. 39-71-1505 MCA IMP; Sec. 39-71-1505 MCA 

RQLE III SCHEDULING OF THE SAFETY COMMITTEE MEETINGS 
(1) The safety committee must meet periodically. While 

employers are encouraged to have safety committees meet as often 
as is appropriate, a safety committee must meet at least once 
every 6 months. 

(2) The employer must make available a meeting space for 
safety committee meetings. The meeting space may either be on 
the employer• s premises or worksite, or at another location. 
The employer should provide such other resources (such as 
photocopies) as are appropriate to the size and nature of the 
employer's business and the needs of the safety committee. 

(3) Safety committee meetings may be held either during 
the normal workday or outside of normal work hours. Members of 
the safety committee must be compensated for their time spent in 
meetings. If the meetings are held at a place other than the 
employer's premises or worksite, reasonable travel expenses of 
the members must be reimbursed by the employer upon request of 
a member. 

(4) A safety committee meeting may not be conducted unless 
there is a quorum. A quorum exists when at least half of the 
employer representatives are present and at least half of the 
employee representatives are present. 

(5) Employers in the same type of business or industry, or 
located in the same region may, from time to time, hold joint 
meetings concerning safety issues that are of common interest. 
In order to count in lieu of a regular meeting, at least a 
quorum of the employer's safety committee must attend the joint 
meeting. 
AUTH; Sec. 39-71-1505 MCA IMP; Sec. 39-71-1505 MCA 

RULE IV ROLE Of THE SAFETY COMMITTEE (1) The role of a 
safety committee is to advise the employer on ways to implement 
a safety culture in the workplace, with a goal of improving 
safety in the workplace. Because the safety committee is an 
advisory body, the employer (through management) remains 
responsible for making the decision whether to implement the 
suggestions of the safety committee. An employer may not 
delegate that decision-making responsibility to the safety 
committee(s). 
AUTH; Sec. 39-71-1505 MCA IMP: Sec. 39-71-1505 MCA 
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RULE V SCOPE OF DUTIES OF THE SAFETY COMMITTEE 
( 1) Employers are encouraged to make the scope of the 

duties of a safety committee as broad as possible in o.rder to 
obtain the greatest benefit from the safety committee(s). 
However, at a minimum, a safety committee should assist the 
employer by making recommendations about the following education 
and communication matters: 

(a) assessing and communicating hazards; 
(b) communicating with employees regarding safety 

committee activities; 
(c) educating employees on safety related topics; and 
(d) motivating employees to create a safety culture in the 

workplace. 
(2) A safety committee may assist the employer by 

gathering information for: 
(a) the development of safety rules, policies and 

procedures; 
(b) the 
(c) the 
(d) the 
(e) the 

topics; and 

control of hazards; 
periodic evaluation of the safety 
inspection of the workplace; 
development of safety training 

(f) keeping job specific training current. 

program; 

and awareness 

(3) At the employer's discretion, a safety committee may 
have other duties consistent with the obligations imposed by the 
Montana Safety Culture Act. For example, the safety committee 
may review the reports of work-related incidents, accidents, 
injuries and illnesses. 

(4) A safety committee must document its meetings and 
activities. The documentation must be retained by the employer 
for 3 years. The documentation should include: 

(a) the date, time and location of the meeting; 
(b) a list of the participants; 
(c) the topics or issues discussed; and 
(d) the recommendations or suggestions made. 

AUTH: Sec. 39-71-1505 MCA IMP: Sec. 39-71-1505 MCA 

REMQN: These rules are reasonably necessary to implement 
certain provisions of the Safety Culture Act, enacted as Ch. 
295, L. 1993. Safety committees are required for all employers 
with more than 5 employees, pursuant to § 39-71-1505 (2) (a), MCA. 
The Department had previously proposed language regarding safety 
committees (see 1994 MAR issue no. 3, pp. 257-261), but did not 
adopt the language due to comments from public regarding 
conflicts with federal labor law and decisions of the National 
Labor Relations Board (see 1994 MAR issue no. 8, pp. 1156-1164). 
The proposed rules have been drafted to take into account the 
NLRB' s 1993 rulings in Electromation and duPont [construing 
certain types of employer-employee joint committees (including 
safety committees) as violating provisions of the National l.dbot 
Relations Act). These rules are intended to be codified as an 
integral part of Title 24, chapter 30, subchapter 25 of the 
Administrative Rules of Montana. 
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3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

John Maloney, Bureau Chief 
Safety Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

and must be received by no later than 5:00 p.m., October 11, 
1994. 

4. The Department proposes 
effective December 1, 1994; however, 
right to adopt some or all of the 
time, or to withdraw one or more of 

to make these new rules 
the Department reserves the 
proposed rules at a later 
the proposed rules. 

5. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

Vas .R A,...J,.fl= 
David A. Scott 
Rule Reviewer 

DEPARTMENT OF LABOR ~ INDUSTRY 
Laurie Ekanger, Commissioner 

By: ¢:>,.., ..• ,[J A . .J ,,-tf. 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR ~ INDUSTRY 

Certified to the Secretary of State: August 29, 1994. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of amendment of ARM 
26.4.301, 26.4.303, 26.4.404, 
26.4.405, 26.4.407, and 26.4.1206, 
regarding refusal to issue 
operating permits because of 
violation of reclamation or 
environmental laws. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on November 21, 1994, the Board of Land commissioners 
and Department of state Lands propose to amend ARM 26.4. 301, 
26.4.303, 26.4.404, 26.4.405, 26.4.407, and 26.4.1206, regarding 
refusal to issue operating permits because of violation of 
reclamation or environmental laws. 

2. The rules as proposed to be amended provide as follows: 

26.4.301 DEFINITIONS The following definitions apply to 
all terms used in the Strip and Underground Mine Reclamation Act 
and sub-chapters J through 13 of this chapter: 

Sections (1) through (77) remain the same. 
(78) "OWned or controlled" and "owns or controls" mean any 

one or a cogbination of the following relationships: 
(al b&ing a permittee of a surface coal mining operation; 
Cbl based 0n instruments of ownership or voting securi

ties. owning of record in excess of 50 percent of an entity; 
(cl haying any other relationship which gives one person 

authority. directly or indirectly. to determine the manner in 
which an applicant. operator. or other entity conducts strip or 
Underground coal mining operations: or 

1dl unless it is demonstrated that the person does not in 
fact haye tbe authority. directly or indirectly. to determine 
the manner in which the relevant coal mining operation is con
ducted& 

(il being an officer or director of an entity; 
(iil being the operator of a cool mining operation; 
liiil haying the ability to commit the financial or real 

property assets or working resources of an entity; 
(iyl being a general partner in a partnershiP: 
(yl based on the instruments of ownership or the voting 

securities of a corporate entitv. owning of record lQ through SO 
percent of the entity; or 

(vi> owning or controlling coal to be mined by another 
person under a lease. sublease. or other contract and haying the 
right to receive sych coal after mining or having authority to 
determine the manner in which that person or another person con-
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ducts this coal mining Qoeration. 
Sections (78) through (135) remain the same, except they 

are renumbered Sections (79) through (136). 
(AUTH: Sec, 82-4-204, 205, MCA; ~. Sec. 82-4-227, MCA.) 

26,4.303 LEGAL, FINANCIAL. QQMPLIANCE. AND RELATED IN[QR
~ Each application must contain. in any format prtacribed 
by the department. the following information: 

(1) the ~ permanent and temporary post office 
addresses. telephone numblrs. and. as applicable. social 
security numblra and emplovar identification nymblts of the 
applicant, applicant's resident agent. and the person who will 
pay the abandoned mine reclamation fta purauant to 30 USC 12aa 
inal~~ift! pkefta ft~.eer; 

(2) through (5) remain the same. 
(6) a statement of whether the applicant is a corporation, 

partnership, aingle proprietorship, association or other busi
neas entity. Per ~a1neeeea eeker ekan ein9le preprieeerakipa 1 
eke applieaeien &hell eaneein eke fellewin9 infer•aeien, where 
epplieeelet 

(a) na•aa and eddreaaaa af eYer~ effiaer 1 parenar, ~iree 
ear 1 er eeker peraen perfer•ing a fYnaeien si•ilar ee a diraeeer 
ea ~· appHaener 

(Ill) na- eftd address ef an~ peraeft wka ie a prineipel 
eharehalder af ehe applieaner and 

(e) fta••• yndar whisk eke applieane, parener 1 prineipal 
akerehaldar sr any afteiey awned ar aanerelled lily ehe applieane 
prewiayely eperaeed a serip er YftdergreYftd eael •ining epereeian 
in ehe gnieed seeeea wiehin ehe five years preeedift9 ehe daee ef 
eppliaaeien; 

(7) if any ewner 1 helder1 pureheaer 1 er eperaeer 1 idenel 
fie• Yn••• (1) ehre~9k (5) ef ekie rYle 1 le a ~Yeinaaa eneity 
ae~er shan a eiR9le preprieeer 1 aka na•s• end addreeeee ef iea 
raepeeeiwe prlneipale 1 effie•••• end reei•afte •••nee for each 
pereon who own• or control• the applicant under the definition 
pf "pwned pr contrplled" and "owns or cpntrols" in ARM 26.4,301. 
01 applicable; 

Cal the person's name, address. spcial security number. 
and employer identificotipn number: 

Cbl the person's pwnership pr control relatipnship tp the 
applicant. including percentage pf ownership and lpcatipn in 
organizational atrijcture: 

Ccl the title pf the person's position. data ppsitipn wos 
a11umed. and, when sybmitte4 undgr ABM 2 6. 4, 4 07 t 4 l . data of 
departure from the positipQ; 

(dl each additional name and ideQtifying number. including 
amplpyer identificatipn numb9r. federal pr statg pgrmit number. 
and mint safety and health administratipn number with datg pf 
issuance. under which the person pwns pr contrpls, pr previously 
owned or cpntrolled. o opal mining and rtclamation pperatipn in 
the United Statts within tbe fiye years proceding tbe dote of 
tbe opplicatipn: and 

tel the application number or ptber identifier of. and the 
regulatory authority tor, any other pending cpal mining 
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operation permit application filed by the person in any state in 
the United States; 

(B) a atiaiaemertia ef arty BYI!'I!'&ftt. el!' pl!'a•.•iewa seal mirtiRIIJ 
peE Mite il'l the Yl'lited Stat-es held by the applieant a~abae~twer~t 
te 1979 aM by al'ly pel!'sen idel'ltified irt (6) (e) ef this !'\lle, and 
ef al'ly pendiftiiJ pei!'Mi£ applieat.ien t8 s8rtdweia stl'ip 81!' 
~tl'ldsi!'IIJI!'BYI'Id seal mil'liftiiJ Al'ld 1!'8Blamat.i8ft spel!'at.iena in the Yniiaed 
States, ~8 il'lfei!'Matiert mwat be listed by pel!'mit e1 applieat.iaft 
,._bel!' al'ld idal'ltity the l!'ei!JIIlatel!'y awthel!'it.y tel!' eaah 8f iaheae 
-1 •i~tii'IIIJ epel!'atial'la tor any coal mining ~ation owned or 
controlled by either the applicant or by any person who owns or 
control& the applicant. the operation's: 

!al name; address; identifying numbers. including employer 
identification numbers. federal or state permit number. and mine 
yfety and health •;nistratioo m@r: date of issuance of the mine 
safetv and health administration number: and the regulatory 
authority; and 

(bl ownership or control relationship to the applicant. 
including percentage of ownership and location in organizational 
structure; 

(9) through (12) remain the same. 
(13) a HsiaiftiJ ef eaeh •tielatiert netiee l!'eeeived by the 

appliea11t 1 el!' aft} ewbeillial!'y 1 affiliate el!' pei!'B&n8 eeniarelled lly 
81!' \ll'ldal!' 8emmen eelltl!'el wit-h the applieant 1 ill eenneetieA ~i~h 
a~ty strip 81!' llftdei!'!JI!'SIIftd seal lllil'liniJ eperatie11 diiPift!J the 3 year 
peried befere t-he applieatien llate 1 tel!' vielatieAe ef aRy la\o/ 1 
I!'Yle 1 81!' I!'SIJIIlatiert 8f the Y11it.ed States, eP ef any state law, 
r11le 1 el!' l!'ei!JIIlatiert pel!'tailliAIJ te ail!' 1 ~ater and et-her 111atte!'s 
ef eii'Jil!'snMelttal pPeteetieno 'l'he applieaeie11 11111et alee eer~tain 
a etateme11t l!'eiiJ&I!'IIiftiiJ eaeh vielatiert netiee 1 inel11dinlj1 

(a~ the date ef iaewanee and iderttity ef ehe ieewiiiiiJ 
l!'eiJIIlatiel!'y allth81!'it.y 1 depal!'t.MeRt 1 sl' AIIJeneyr 

(b~ a bl!'ief deeel!'iptiell ef the paPtiewlal!' vielatiel'l al 
leiJell il'l ehe ft8tieer 

(e) the date, leeatiel'l1 ar~d iaype ef any admiAiet.rat.h·e el!' 
1114ieial preeeediftiiJB il'litiated eeneerrtiniJ the vielat.ien 1 
iftslllllifti!Ji fit ftBt limited te 1 ppeeeedirt!Je ir~itiated lsy the 
applieaftt iae ehtaift admi~tiatl'ati•:e er jwdieial pe·dew ef the 
·.•ielatislll!l 1 

(d.) the e\lrl'eftt etat\la ef the preeeedift!JS aAd ef the 
vielatiel'l 11eiaieer and 

(e) the aetiel'ls 1 if any 1 talten lsy the applieartt te abate 
the ''ielaei8n for any violation of a provision of 30 USC 1201 et 
sag., or of any law, rule, or regulation of the United states. 
or of any state law, rule, or regulations enacted Pursuant to 
federal law, rules, or reaulations pertaining to air 9r water 
environmental protection incurred in connection with any coal 
mining operation. a list of all violation notices received by 
the applicant during the three-year period preceding the 
application date, and a list of all unabated cessation orders 
and unabated air and water quality violation notices recejyed 
prior to the date of the application by any coal mining and 
reclamation operation owned or controlled by either the 
applicant or by any person who owns or controls the applicant. 
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For each violation notice or cessation order reported, the list 
auat include the fgllgwing infgrmatign, AI applicable: 

Cal any identifying numb9rs fgr the operatign, including 
the federal or state per;it number and mine safety and health 
aqpinistration number. the dates of iaauance of tha violation 
ngtice ana mine safety and health administration number. the 
name of the peregn to whom tho yiglation ngtice was issued. and 
tbe name gf the i11uing ragulatgry authority. department. gr 
agfDCY: 

lbl a brief dtscriptign gf the violation alleged in tho 
ngUct; 

(cl the date. location. and type of any administrative gr 
judicial proceeding initiated conctrning the violation. 
including. but not limited tg. procetdinqs initiated by any 
Ptrsgn identified in (13) to obtain administrative gr 1udicial 
review gt the yiolatign; 

(d) the current statua of the prgceedings and gf the 
yiglatign notice; ana 

(el the actions. if any. taken by tho person idantified in 
C13l tg abate tho violation; 

(14) AA description of the documents upon which the appli
cant basea his or her legal right to enter and begin mining 
operations in the permit area and whether that ri9ht is the 
subject ot pending liti9ation. The description shall identify 
those documents by type and date of execution, identity the 
specific lands to which the document pertains, and explain the 
legal rights claimed by the applicant; 

(15) (a) "hena'+'ar whrneyer the private mineral estate to be 
strip mined has been severed from the private surface estate, an 
applicant shall also submit: 

(i) through (iii) remain the same. 
(b) remains the same. 
(16) through (21) remain the same. 
(22) a copy of the newspaper advertisement of the appli

cation and proof of publication as required in ARM 26.4.401T~ 

AJll1 
(23) A A map of the mine plan area showing the areas upon 

which strip or underground mining occurred: 
(a) prior to August 3, 1977; 
(b) after August J, 1977, and prior to May 3, 1978; 
(c) attar May 3, 1978, and prior to April 1, 1980; ADd 
(d) after April 1, 1980, and before January 13, 1989. 

This map must designate the areas from which coal removal had 
not commenced as of January 13, 1989. 
(AUTH: Sec. 82-4-204, 205, MCA; llf, Sec. 82-4-222, MCA.) 

26.4.404 REVIEW OF APPLICATION 
(1) through (6) remain the aame. 
(7) If, based on available information concerning federal 

and state ta1lure-to-abate cessation order,. unabated federal 
and state imminent harm cgssation orders. delinguent civil 
penalties issued pursuant to 30 USC 1268. bond fQrfeitures where 
violations uppn which the fgrfeiturss were based haye not been 
corrected. delinquent abandontd mine reclamation fees. and 
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unabated violation of federal and state laws. rules. and 
regulations pertaining to air or water environmental protection 
incurred in connection with any surface coal mining operation. 
the department determines that issuance of the permit is 
prohibited pursuant to 82-4-227(11), MCA, the department may 
issue the permit smlY. upon a showing that the applicant 2.r. 
person who owns or controls the applicant has filed and is 
presently pursuing, in good faith, a direct administrative or 
judicial appeal to contest the validity of the violation. If 
the .._iRieeraei~e er initial judicial hearing authority either 
deniee a stay applied for in the appeal or affirms the 
violation, then any strip or underground coal mining operations 
being conducted under a permit issued according to this 
subsection must be immediately terminated, 

C81 Any peait tbat is issued on the basis of proof 
submitted under 82-4-227(111. KGA. that a violation is in the 
process of being correcte4. or pending the outcome of an appeal 
described in <71. must be conditionally issued. 

t&t121 Before any final determination that section 82-4-
227 (11), MCA prohibits issuance of a permit or major revision, 
the applicant is entitled to a hearing pursuant to the case 
provisions of the Administrative Procedure Act. 

T9t11Ql The department may not approve an application if 
the mining and reclamation would be inconsistent with other such 
operation• or proposed or anticipated operations in areas 
adjacent to the proposed permit area. 
(AUTH: Sec. 82-4-204, 205 1 MCA; lHf, Sec. 82-4-227, MCA.) 

26.4.405 FINDINGS ANQ NOTICE OF QECISION 
(1) through (7) remain the same. 
(B)lll If the department decides to approve the 

application, it shall~ 
(il require the applicant to date. correct. or indicate 

that no change has occurred in the information SUbmitted 
pursuant to ABM 26.4.303(11 through CSI And (111 through (131: 

Ciil reconsider the decision to approve the application 
based on the compliance review required by ABM 26.4.404 and 82-
4-227(11), MCA. in light of any new information submitted 
pursuant to Ci): and 

(H11 if. after reconsideration pursuant to (i). the 
department determines that permit issuance is not prohiblteg, 
require that the applicant file the required performance bond or 
provide other equivalent guarantee l!:tefere the applieatiel'l itt 
graRted;_ and7 

1Ql upon submission of bond or guarantee, the department 
shall grant the permit, revision, or amendment. 
(AUTH: Sec, 82-4-204, 205, MCA; lMf, Sec. 82-4-227, MCA.) 

26.4.407 CONDITIONS OF PEBMIT The following conditions 
accompany the issuance of each permit: 

(1) eMeept, ~ to the extent that the department 
otherwise directs in the permit that specific actions be taken, 
the permittee shall conduct all operations as described in the 
application as approved by the department~L 
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~ Ila permittee shall comply with any express 
which the department places on the permit to ensure 
with the act or this rule promulgated pursuant 

(3) The permittee shall pay all reclamation fees for coal 
produced under the permit~~ 

(4) If ~he depar~•eft~ iee11ed ~he par•i~ whh a fiftdift9 
~ha\ 1&81181\BB was ftB\ prehi~i~ad ~y 82 4 aa7jll), Me~ he&all&B 
\he applieaft\ wee .. ift~aiftll\9 a teed fai\ft direa\ appeal aftd \he 
lftl\lal ~lldleial appeal all\hari\y deftiae a a\ay er affi .. a \he 
~iela\ie"' \he pe .. l\\ee will i .. edla\ely all-.!\ praef that \he 
~iela\left hae heal\ er ie hell\t aerree\ed \e \he ea\iafaa\laft ef 
\he retllla~ery •••"•Y •• will eeae~ epera\lafts, aftd Within JO 
days after a cessation order is issued under 30 CFR 843.11 or 
82-4-251. MCA· for operation• conducted Under the perait. except 
where a state cessation order is granted and ramain1 in effect. 
the permittee shall either submit to the deportment the 
following information, current to the data the cessation order 
was issued. or notify the department in writing that there bas 
been no change since the immediately preceding submittpl of aucb 
infoppption; 

Cpl pny new informption needed to correct or update tha 
intorgption previously aubmitted to the deportment by the 
permittee under ABM 26,4.303(11 throygh C8l; or 

Cbl if not previously SUbmitted, the information required 
from A permit applicpnt by ABM 26.4.303(11 throygh C8l. 

(5) remains the same. 
(AUTH: Sec. 82-4-204, 205, MCA; IM£, Sec. 82-4-227, MCA.) 

26,4.1206 NOTICES, ORDERS OF ABATEMENT AND CESSAtiON 
ORQERS; ISSUAHCE AND SERYICE (1) The department shall issue a 
cessation order for each violation, condition, or practice that 
createa an imminent danger to the health or safety of the public 
or is causing or can reaaonably be expected to cause significant 
and imminent environmental harm to land, air, or water 
resources, tor failure to comply with an order of abatement, and 
tor conducting mining operations or prospecting without a 
permit. Within 60 dpys pfter issyance of p cessation order. the 
deportment shall notify. in writing. any person who bas been 
identified pursupnt to ARH 26.4.aOJC71 and Cal and ARK 
26.4.407(41 as owning or controlling the permittee, that the 
cessation Order wps issued and that the person has been 
identifiecl as an owner or controller, The department shall 
issue a notice of noncompliance for other violations. 

(2) through (5) remain the same. 
(AUTH: Sec. 82-4-204, 205, MCA; IMf, Sec. 82-4-251, MCA.) 

3. Thirty u.s.c. 1253 provides that, in order to have 
authority to regulate coal mining, a state must have adopted 
statutes and rules that are as effective as the federal surface 
Mining Control and Reclamation Act and the regulations adopted 
pursuant to the act by the Office of Surface Mining, 
Reclamation, and Enforcement. That agency bas notified the 
Department that the state law and rules are not as stringent as 
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30 u.s.c. 1260(c) and 30 c.F.R. 773.5, 773.15, 773.17, 778.13, 
778.14, and 843.11. The Montana Legislature, in section 3 of 
Chapter 225, Laws of 1993, amended the Montana statute to 
eliminate the statutory deficiency. The rule amendments are 
proposed to implement that statute change and to comply with 
federal laws and regulations. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendments, in writing, to 
Bonnie Lovelace, Chief, coal and Uranium Bureau, Department of 
State Lands, PO Box 201601, Helena, MT 59620-1601. To guarantee 
consideration, comments must be received or postmarked no later 
than october 11, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his or her data, views, or arguments 
orally or in writing at a public hearing, he or she must make 
written request for hearing and submit this request along with 
any written comments to Bonnie Lovelace, Chief, coal and Uranium 
Bureau, Department of State Lands, PO Box 201601, Helena, MT 
59620-1601. A written request for hearing must be received no 
later than October 11, 1994. 

6. If the agency receives request for public hearing on 
th~ proposed amendment, from ejther 10 percent or 
25, whichever is less, of the persons who are directly affected 
by the proposed action; from the Administrative Code committee 
of the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be one person based on fewer 
then 10 active coal miners in Montana. 

Reviewed by: 

Ctiief Legal counsel Commissioner 

Certified to the Secretary of State August 29, 1994. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.12.222 relating to ) 
Revocation or Suspension of ) 
a Liquor License ) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.12.222 
relating to Revocation Or 
Suspension of a Liquor License 

TO: 

1. 
to amend 
a liquor 

2. 

NO PUBLIC HEARING CONTEMPLATED 

All Interested Persons: 

On October 27, 1994, the Department of Revenue proposes 
ARM 42.12.222 relating to revocation or suspension of 
license. 
The rule as proposed to be amended provides as follows: 

42.12.222 PROCEDURE UPON REVOCATION OR SUSPENSION OF 
LICENSE (1) When any alcoholic beverages licenser is suspended 
or revoked by the department, the administrator of the liquor 
division shall cause a notice to be posted on the inside of the 
licensed premise so that the notice can be seen from the 
outside, stating that the license has been suspended or revoked. 
The notice must identify the number of the license, the name of 
the licensee, the reason for the suspension or revocation, and 
the period of suspension. The notice must be dated and signed 
by the administrator of the liquor divisionf or designee. The 
notice must be posted at all times dur ng the period of 
suspension. In the case of a revocation, the notice must be 
posted on the premises for a period of 10 days. If the notice 
is removed or caused to be removed by the licensee or any 
employee of the licensee during a period of suspension, the 
license shall be permanently revoked and the licensee must be so 
notified in writing at the ti111e the notice is posted. The 
license or licenses suspended will be held by the depart111ent 
during the period of suspension. 

AUTH: Sec. 16-1-303 MCA; IMP: Sec. 16-1-303 and 16-4-406 
MCA. 

3. ARM 42.12. 222 is proposed to be amended to allow 
administrator to delegate responsibility to sign suspension 
notices. The amendlllent would enhance licensing administration 
by eliminating any delay were the administrator unavailable at 
the time a notice was to be issued. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 
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Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 7, 1994, 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 7, 1994. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption: from the Administrative Code Committee of the 
Legislature: from a governmental subdivision, or agency: or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

!2~DE~ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State August 29, 1994. 
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BEFORE THE DEPARTMENT OP SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OP MONTANA 

In the aatter of the 
aaendaent of rule• 
46.12.5002, 46.12.5003 and 
46.12.5007 pertaining to the 
pa11port to health proqraa 

NOTICE OP PUBLIC HEARING ON 
THB PROP<lSBD AHENDIIENT OP 
RULES 46.12.5002, 
46.12.5003 AND 46.12.5007 
PERTAINING TO THB PASSPORT 
TO HEALTH PROGRAM 

TO: All Intere•ted Peraon• 

1. On Septiulber 28, 1994, at 9130 a. •· , a public hearing 
will be held in the auditodua of the Social and Rehabilitation 
Service• Building, 111 Sander•, Helena, Montana to con•ider the 
propo•ed aaenclaent of rule• 46.12. 5002, 46.12. 5003 and 
46.12.5007 pertaining to the pa11port to health proqraa. 

The Departaent of social and Rehabilitation service• will 
aaka rea•onable acoa..odation• for per1on• with di1abilitie1 who 
wi•h to participate in thi• public hearing. If you reque•t an 
acco.aoclation, contact the departaent no later than 5:00 p.a. on 
Septeaber 19, 1994, to advi•• u• of the nature of the acco.aocla
tion that you need. Providing an interpreter for the deaf or 
hearinq iapaired aay require aore ti-. Plea•• contact Dawn 
Sliva, P.O. Box 4210, Helena, HT 59604-4210; telephone (406)444-
5622; PAX (406)444-1970. . 

2. The rule• a• propoled to be aaended provide •• 
follow•: 

46.12.5002 fASSPQRT TO HJALTB PRDQBAM: DIPINITIQNS 
Subeection• (1) through (7) r ... in the ..... 
(8) •Paeeport to health proqraa• or •the proqraa• aean• 

the priurv care cat« unaqgant <PCCil proqraa ef -Jt•t•• Oll1!'8 
for aedicaid recipient•. 

sub•ection• (9) and (11) raaain the ..... 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-116 KCA 

46.12.5003 PASSPQBT TO HEALTH PROGRAM: JLIGIBILITY 
sub1ectiona (1) throuqh (1) (b) raaain the •a-. 
(c) euppl.-ntal •ecurity incoaa (SSI); -
(d) S&I-ralated-rL.JU;: 
(el bgwa an4 QQIRUnity ••rvicte for par•one with deyelop

aeotal diaabilitiel. 
sublectiona (2) throuqh (2)(k) raaain the ••••· 
(1) 11 receiving ~icaid ho- and co-unity •ervice• UlJ;. 

periOQI WbO are IQid Or dillbl&d;-er 
(a) i• in the ~icaid r••tricted card proqraar~ 
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tnl ia enrolled in a health uintenance organization 
~ 

Sub8ectiona (3) through (5) reaain the aaae. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sac. 53-6-116 and 53-6-117 MCA 

46.12.5007 PASSPORT TQ HEAUTK PRQGRAM: SEBVICES 
subaectiona (1) through (1)(a)(ix) remain• the aame. 
(AI a .. !aaieft fe• inp-*1~ payehie~•ie feeili~y aerwieee 

aa ••tiRe• iR ARM 46olao599r 
(Bil) vall ehU4 acreeninq aervicea for cbildren aa defined 

in ARM 46.12.51+~; and 
(~) chiropractic aervicaa aa defined in ARM 46.12.516~; 
Sub8actiona (1)(a)(x) through (2)(b)(v) remaina the aame. 
(vi) patholoqy aervicea; flftll 
(vii) opbtbolaoloqy aervice~~ 
<viii> iwwunization: 
cixl teatinq tor sexuallY transmitted diseases; 
(xl teating for laid blogd leyela: and 
<xil dental. yilion and bearing services portion of the 

IQ(eeninq seryices for cbil4ren, 
Sub8actiona (2) through (2)(10) reaain the aame. 

(ad) caae -nageaent aervicea as defined in ARM 
46.12.1903, 46.12.1916, 46.12.1926 and 46.12.1935; Oft4 

(ae) nonboapita1 laboratory and radiology (x-ray) as 
defined in ARM 46.12.2101Tl-And 

(afl a4aiaaign fgr retidlntial treatment services as 
defined in ARM 46.12.590. 

AUTH: Sec, 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-116 MCA 

3. The cbangea propoaed to the rules governing the 
Montana Medicaid progr- of pri-ry care case aanagement, 
otherwiae known aa the Paaaport to Health proqra•, will confon 
the progr- with new requireaenta and cbangea occurring in the 
Montana Medicaid progra•. 

The propoaed a-ndaent to ARM 46. 12. 5002 ( 8) is necesaary to 
change the reference in the definition of •pasaport to health 
prograa• fro• -naged care to pr i•ary cllre case management 
proqra•. Thia chllnge ia neoeaaary to clarify that the Passport 
program is a progrll• that ia directed at primary care case 
manageaant and doea not relate generally to all proqrams of 
managed care. 

The propoaed a•endaent to ARM 46.12.5003(1) requires the 
participation of peraona receiving medicaid bo•e and community 
services for persons with developmental disabilities in the 
Paasport proqra•. This change is necessary aince the department 
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baa deterained that priaary care caae .. nag ... nt for peraona in 
the ho .. and co-unity aervicea prograa for peraona with 
developaental diaabilitiea will be of aignificant value to that 
population of recipienta. 

The propoaed aaendaent to ARM 46.1~.5003(~)(1) ia neceaaary to 
clarify that the •x-ption fr011 the Paaaport prograa participa
tion requir .. ent for peraone eligible for the ~icaid ho .. and 
co-unity aervicea will only extend to thoae peraona who are in 
the ho- and c~unity aervicea prograa for peraona who are aged 
or diaabled. 

The propoaed aaendaent to ARM 46.1~.5003(2) includea enroll .. nt 
in a health .. intenance organization (11110) aa one of the 
ex .. ptiona froa required participation in the Paaaport prograa. 
Thia change ia neceaaary aince the aedicaid prograa ia initiat
ing an 11110 opportunity for .. dicaid participant• and an 11110 
function• in a aanner which ia aiailar to a priaary care caae 
aanageaent prograa auch aa the Paaaport prograa. 

The propoaed aa.ndaant to ARM 46.12.5007 (1) (a) (ix), deletea 
adaiaaion of youth for inpatient paychiatric facility aervicea 
aa a aervice aubject to the Paaaport prograa. Thia change ia 
neceaaary aince the proviaion of thoae aervicea, nov known aa 
•reaidential treataent aervicea•, are aubject to a priaary care 
caae aanag-nt prograa that ia aeparate frOII the Paaaport 
prograa. 

In addition, the croaa-referenced citation• for children•• 
acreening aervicea and children'• chiropractic aervicea were 
incorrect in the current rule. The propoaed changea to thoae 
croaa-referencea are neceaaary to provide the correct citationa. 

The propoaed addition to ARM 46.1~.5007(1) (b) of particular 
aapecta of aervicea for which priaary care caae aanage .. nt ia 
not required ia neceaaary in that the departaent haa deterained 
that the priaary car• caae aanag ... nt proceaa ia deterring the 
receipt of thoae eaaential aervicea. 

4. Intereated partie• aay aubait their data, viewa, or 
arquaenta either orally or in writing at the hearing. Written 
data, viewa, or arqu.enta aay alao be aubaitted to Ruaaell E. 
cater, Chief Le;al Counaal, Office of Legal Affaire, Dapartaent 
of social and Rehabilitation servicea, P.O. Box •210, Helena, MT 
59604-•210, no later than october 6, 199•. 

5. The Office of Legal Affaire, Dapartaant of Social and 
Rehabilitation Servicea haa been deaignated to preaide over and 
conduct the hearing. 

MAR Notice No. 46-2-783 17-9/8/94 



-2510-

certified to the Secretary of State, Auqust 29, 1994. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 
2.21.6701, 2.21.6702, 
2.21.6703, 2.21.6708, the 
repeal of 2.21.6704, 
2.21.6706, 2.21.6707, 
2.21.6713, 2.21.6718 and 
adoption of 2.21.6709 
relating to the Incentive 
Award Program 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
ARM 2.21.6701, 2.21.6702, 
2.21.6703, 2.21.6708, THE 
REPEAL OF 2.21.6704, 
2.21.6706, 2.21.6707, 
2.21.6713, 2.21.6718 AND 
ADOPTION OF 2.21.6709 
RELATING TO THE INCENTIVE 
AWARD PROGRAM 

1. on July 7, 1994, the Department of Administration 
published notice of the proposed amendment of ARM 2 . 21 . 6 7 o 1, 
2.21.6702, 2.21.6703, 2.21.6708, the repeal of ARM 2.21.6704, 
2.21.6706, 2.21.6707, 2.21.6713, 2.21.6718, and adoption of ARM 
2.21.6709 relating to the Incentive Award Program at page 1784 
of the 1994 Montana Administrative Register, issue number 13. 

2. The department has adopted, amended and repealed the 
rules as proposed with the followir.g changes: 

2.21.6701 SHORT TITLE (1) This sub-chapter may be cited 
as the a~a~ewille e111pleyee incentive award program. 

(Auth. 2-18-1103, MCA; Imp. 2-18-1101 et seq. MCA) 

2.21.6703 POLICY ANP OBJECTIVES (1) It is the policy of 
the state of Montana that: 

(a) there be an a~a~ewille e111pleyee incentive award program 
that recognizes and monetarily rewards individual employees, 
groups or teams of employees, and nonemployees, as provided in 
2-18-1105, MCA, for: 

(i) Same as proposed rule. 
(ii) improving the effectiveness of state government or 

improving services to the public by permitting more work to be 
accomplished within an agency without increasing the cost of 
governmental operations.;_" 

(b) each state agency make reasonable accommodation for 
persons with disabilities who wish to participate in the 
statewi~e empleyee incentive award program, and 

(c) Same as proposed rule. 
(2) It is the objective of this policy to: 
(a) establish minimum standards for the administration 

of the s~atewille empleyee incentive award program; and 
(b) Same as proposed rule. 
(Auth. 2-18-1103, MCA; Imp. 2-18-1101 et seq., MCA) 

2.21,6708 PROGBAM.ADMINISTRATION 
(1) Same as proposed rule. 
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(2) An agency head may adopt an internal agency policy 
consistent with this sub-chapter to implement and administer the 
seatewiae empleyee incentive award program. The policy may 
include, but is not limited to: 

(a) a S)Stem te eelleet afta traek BH~~estiefts er ideas, 
iHelHdiH~ aesi!JHBEiel'l ef a peil'lt ef eefttaet fer emple~ees aftd 
neftempleyees c[iteria and methods used to evaluate and 
prioritize the usefulness or monetary value of documented 
outcomes or achievements; 

(b) a Sl'etelft te eelleet aftd traelr 1\sllliftatiefts fer prepesea 
ifteefttiwe awards that aeeHifteftt aft el:lteelfte er aehieoelfteftt a 
contact point for employees and nonemployees to submit 
nominations for awards and a means to track nominations. ideas 
or suggestions; and 

{el aft ewalHatieft preeees te il'lelHde eriteria sl'ld 111etheds 
te e~sl1:1ate aHa prieritiee the 1:tsef1:tlHess er lftsl'leEsP) wslHe ef 
aeeHiftBftted 6HEeemes sftd aehieoelfteftES sftd EB aetermifte he- eftel'l 
aHriH~ a )ear awards will ee maae, afta 

+at l£l any other matters ~ the agency head believes 
are necessary to administer the program. 

(3) Same as proposed rule. 
{ 4) 1'he aeeeptanee ef a menetsP) paylftent er paia lea • e 

tluet~~h the statewide emple~ee ifteefttioe a .. ard pregram shall 
eenstit1:1te an a~reement by the elft(!!le~ee, b~ a '!JrSl:IJ!! er tealft ef 
e101pleyees, .,,.. e1 a fteftemple,ee t<hat all reaseftsble elai101s, 
immediate efta f tJEHre, eft the state ef P1er1Esftft are wai • ea. 

(Auth. 2-18-1103, MCA; Imp. 2-18-1103, 2-18-1105 and 2-18-
1106, MCA) 

2.21.6709 (RULE I) REPORTING REQUIREMENTS (1) In order 
to comply with 2-18-1106, Me&, each agency shall SUbmit to the 
department of administration shall iaatJe reqHirelftefttS fer 
r<-pertin§ en statewide emple)lee ineenti~e I!IWsre p!!!e~ralft 
aeti • ity, iftelHaiH~, ae pre• iaea in i! 18 1183, 146.'1., "a list et 
ifteenti•,•e a .. arde ana eerresper~aift!!' sao iH§S te the state sfta 
i"'preoemente in the effeeti•,•eftess ef state !!'e¥erftllleftt . . " Jl 
list of the number of incentive awards g[anted. to whom each 
award was granted. the estimated value of each achievement or 
outcome and the amount of each award. The information must be 
submitted on a format prescribed by the department within 30 
days after the end of each fiscal year. 

(Auth. 2-18-1103, MCA; Imp. 2-19-1106, MCA) 

3. The following written comments were received. No 
testimony was provided at the public hearing. 

COMMENT: It is misleading to call the program the Statewide 
Employee Incentive Award Program when nonemployees of state 
government can participate. 

RESPONSE: The department agrees and has renamed the program the 
"Incentive Award Program." 

COMMENT: Additional clarification is requested concerning who 
is considered an "employee" and who is a "nonemployee." 
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RESPONSE: In 2-18-1101, MCA, the term "employee" is defined as 
one who works for one of the branches of state government or the 
university system-not for an individual agency. The term 
"nonemployee" is used in the statute, but not separately 
defined. It includes anyone not covered by the "employee" 
definition. The department does not find additional definitions 
would be useful. 

COMMENT: Additional clarification is requested concerning the 
procedure to be followed when an employee of one state agency 
submits a nomination for an award for an outcome or achievement 
which occurs in another state agency. 

RESPONSE: This issue is resolved in 2-18-1105, MCA, which 
provides that "suggestions relating to an agency are eligible 
for an award from that agency's agency head even if the employee 
or group or team of employees, or one or more members of the 
group or team, do not work for that agency." The nomination is 
submitted to the agency where the outcome or achievement occurs. 
The submitter of the nomination remains an employee. The 
department will expand a discussion of this issue in guide 
material, but does not find an additional rule is necessary. 

COMMENT: The organization of ARM 2.21.6708 (2) appears to be 
confusing and suggests an alternate organization. 

RESPONSE: The department has restructured and revised (2) as 
shown above in an effort to promote clarity. 

COMMENT: In ARM 2.21.6708 (4), the waiver of all reasonable 
claims against the state should have language of limitation as 
to the specific suggestion for which the award is given. 

RESPONSE: The department reexamined the waiver provision. 
Because in (1) the agency head now is given complete authority 
to make the final decision to grant an award and to resolve any 
and all disputes, the department has determined the requirement 
for a waiver is unnecessary and will delete it from the rule. 

COMMENT: The reference to reporting requirements in ARM 
2.21.6709 (Rule I) appears to be vague and asks the department 
to state the requirements. 

RESPONSE: The department agrees and has revised the rule as 
shown above to list specific items to be reported. 

COMMENT: Because the amendments to the statute eliminated the 
advisory council for the old program and the smaller limit on a 
maximum award, the potential for inconsistencies in program 
administration widens. The rules should be tightened to promote 
consistency and prevent possible abuse. 

RESPONSE: The department disagrees. By r·epeal ing those sect ions 
of the statute requiring central administraLion, the Legislatute 
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has created a program which requires each agency to develop and 
administer its own procedures. While the commenter does not 
provide specific examples of possible "abuse," the requirement 
to reward "documented" outcomes and achievements after they have 
been implemented would make it difficult for an agency head to 
make an inappropriate award. 

COMMENT: The addition of paid leave as an award seems peculiar. 
A nonemployee couldn't receive paid leave and with regard to an 
employee the maximum amount of paid leave is already established 
by law. 

RESPONSE: Granting paid leave as an award is provided for in 2-
18-1106, MCA, and is limited to an employee. Paid leave as an 
award is a statutory benefit now provided in addition to other 
types of paid leave, such as annual leave, which carry maximum 
accruals. 

COMMENT: Consideration should be given to confidentiality of 
the person presenting an idea. 

RESPONSE: Any number of ideas or suggestions which are advanced 
could, if implemented, be nominated later for an incentive 
award. Decisions to implement ideas or suggestions are part of 
the regular management responsibilities in an agency. 
Nominations for awards will deal with documented outcomes and 
achievements. The department finds it is appropriate that the 
rules require documents and meetings related to administration 
of the incentive award program to be public information. 

Legal Counsel 

Certified to the Secretary of State August 29, 1994 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules relatinq to 
mailing membership information 
about non-profit organi~ations 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF RULES 
I THHOUCI! l!l (2.43.305 
TIIROUGII 2.43.307) 

1. On March 17, 1994, the Public Employees' Retirement 
Board published notice of a public hearing to consider the 
adoption of rules pertaining to mailing membership information 
about non-profit organi~ations in the Montana Administrative 
Register, Issue number 5, starting at page 508 and inclusive of 
page 510. 

2. On April 18, 1994, at 9:00 a.m. in the Board Meeting 
Room of the Public Employees' Retirement Division, 1712 Ninth 
Avenue, Helena, Montana, a public hearing was held pursuant to 
the March 17, 1994 notice. No oral testimony or written 
comments were received at this hearing. 

3. The following written comments were previously received 
by the Board. 

COMHENT NO. 1: The Public Employees• Retirement Board does not 
appear to have authority to adopt the regulation. 

RESPONSE: The Public Employees' Retirement Board has broad 
authority to administer and operate several retirement systems 
pursuant to S 19-2-403, MCA (note particularly subpart (2) of 
the statute which suggests operational functions other than 
administration). Historically, this has included the authority 
to distribute to system members information deemed appropriate. 
In the past this was limited to newsletters written by staff. 
This regulation provides another natural but limited source of 
distributed information which may be of interest and use to 
retirement system members. 

COKMENT NO. 2: The proposed regulation seems to violate the 
intent of S 2-6-109, MCA, which prohibits state agencies from 
distributing or selling for use as a mailing list any list of 
persons without first securing the permission of those on the 
list. 

RESPONSE; The Board's position is that the state constitutional 
basis for S 2-6-109 is the individual's right of privacy. 
Without that basis, there would be no constitutionally valid 
reason for withholding public information, such as the addresses 
of public retirement syste~ member~. The prop~sed regulation 
does not infringe the prtvacy rlghts of ret1rement system 
members, because their addresses are not made public, but remain 
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available only to the administrators of the retirement systems. 

COMMENT NO. 3: The Board has no authority to discriminate 
between nonprofit organizations and for-profit organizations. 

RESPONSE: The Board assumes this refers not to authority but to 
whether the proposed regulation violates a federal or state 
constitutional right of equal protection. It is the Board's 
position that the distinction between nonprofit organizations 
and for-profit organizations in the context of this regulation 
is rationally related to legitimate governmental interests, such 
as remaining apart from the regular flow of commerce (in which 
for-profit organizations engage), while providing members access 
to useful information available from membership based nonprofit 
organizations. 

4. The following oral comments were received at the Board 
meeting held on August 25, 1994. 

COMMENT NO, 4: RULE I (3)(c) requires a certified copy of the 
organizations bylaws, Normally bylaws are not certified. 

RESPONSE; A certified copy of the bylaws is not required, but 
a copy of the bylaws is required. The phrase "a copy of the" 
will be inserted after the word "and" in RULE I (3) (c) for 
clarification. 

COMMENT NO. 5: RULE II (2) requires that all pieces approved 
for mailing must be 8-1/2 by 17 inches; does the size 
requirement apply to pieces sent by bulk mail described in RULE 
II (3) 7 

RESPONSE: RULE II (2) and (3) are separate requirements. RULE 
II (2) applies to pieces which will be inserted in a business 
envelope with an estimate of a members retirement benefit. Since 
the piece must fit in the business envelope, a size restriction 
is necessary. The size restriction does not apply to bulk 
mailing described in RULE II (3). The word "also" will be 
stricken from both subsections to clarify this point. 

5. On August 25, 1994, the Public Employees' Retirement 
Board adopted the rules with the following changes: 

RULE I MAILING INFOBMATION ABOUT NON-PROFIT ORGANIZATIONS 
(1)-(2) same as proposed rule. 
(3) (a)-(b) same as proposed rule. 
(3) (c) a certified copy of the articles of incorporation 

and a cocy of the current bylaws of the organization; 
(J)(d)-(f) same as proposed rule. 
RULE II DOCUMENTS ACCEPTABLE FOR MAILING -- NON-PROFIT 

OBGAHIZATIONS (1) same as proposed rule. 
(2) Each piece approved for insertion with mailings of 

retirement estimates a±ee-must be no more than one single page, 
81/2 inches by 17 inches (or smaller), folded to fit within a 
regular business envelope (and not stapled or sealed in any 
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manner). 
(3) Each piece approved for bulk mailings a±ea-must be no 

more than a single page, folded (but not stapled or sealed in 
any manner) in an acceptable manner for bulk mailings by the 
u.s. postal service. Each piece must be preprinted with the 
non-profit organization's non-profit mailing permit. 

(4) same as proposed rule. 
RULE III same as proposed rule. 

6. The new rules which have been adopted 
ARM 2.43.305 
ARM 2.43.306 
ARM 2.43.307 

will be numbered 
as follows: Rule I 

Rule II 
Rule III 

-~~~------- ____ 7 ____ __ 

/:,1- t • G ( -- < · r' (l 

Terry Teichrow, President 
Public Employees' Retirement Board 

Pursuant to 2-4-110, MCA, the department rules reviewer affirms 
that he bas completed a review of the rules. contrary to the 
decision of the Board, it is the opinion of the rules reviewer 
that the use of a mailing list for the sole benefit of others 
than the agency, without the permission of those persons on the 
list, is violative of 2-6-109(1)(b), MCA. 

~~ef Leqol couneel and 
Rule Reviewer 

Certified to the Secretary of State August 29, 1994. 
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BEFORE THE BOARD OF NURSING AND 
THE BOARD OF MEDICAL EXAMINERS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment ) 
of rules pertaining to prescrip-) 
live authority ) 

NOTICE OF AMENDMENT OF 
RULES PERTAINING TO 
PRESCRIPTIVE AUTHORITY 

TO: All Interested Persons: 
1. On March 31, 1994, the Boards of Nursing and Medical 

Examiners published a notice of proposed amendment of rules 
pertaining to prescriptive authority at page 615, 1994 Montana 
Administrative Register, issue number 6. In response to 
requests for a hearing from the public, the Boards published a 
notice of public hearing at page 1326, 1994 Montana 
Administrative Register, issue number 10. The hearing was 
held on June 16, 1994 at 9:00a.m., in the conference room of 
the Professional and Occupational Licensing Bureau, Helena, 
Montana. 

2. The Boards have amended ARM 8.32.1501, 8.32.1505, 
8.32.1507, 8.32.1509 and 8.32.1510 exactly as proposed. The 
Boards have amended ARM 8.32.1502, 8.32.1504, 8.32.1506 and 
8.32.1508 as proposed, but with the following changes: 

"8.32.1502 DEFINITIONS The following definitions apply 
in and for this subchapter: 

(1) will remain the same as proposed. 
(2) "Advanced practice registered nurse• is a registered 

nurse recognized by the board to practice as an advanced 
practice registered nurse pursuant to 37-8-202(5) (a), MCA, and 
ARM 8 . 3 2 . 3 0 5 . IHIS IERM IS INTERCHANGEABLE WITIJ TilE TERM 
"NURSE SPECIALISI"· AS USED IN SECTION 37-8-202{5) (b). WITIJ 
THE ADDITIONAL CAIEGQRY OF CLINICAL NORSE SPECIALISTS. 

(3) through (6) will remain the same as proposed." 
Auth: Sec. 37-8-202, MCA; 1M2, Sec. 37-8-202, MCA 

"8.32.1504 INIIIAL APPLICATION REOUIR&MENTS FOR 
PRESCRIPTIVE AUTHORITY (1) will remain the same as proposed. 

(a) evidence of completion of a minimum of 15 eefttaet 
CONTINUING EDUCATION hours of education in pharmacology and/or 
the clinical management of drug therapy which has been 
obtained within a three-year period immediately prior to the 
date the application is received at the board office. THIS 
REQUIREMENT IS IN ADDITION TO THE EDUCATION NECESSARY FOR AN 
ADVANCED PRACTICE REGISTERED NYRSE TO OBIAIN ORIGINAL 
CERTIFICATION. Six of the 15 eefttaet CONTINUING EPQCATION 
hours must have been obtained within one year immediately 
prior to the date the application is received at the board 
office. One third of all eefttaet CONTINUING EDUCATION hours 
must be face-to-face meetings or interaction. 

(b) will remain the same as proposed. 
(c) a brief description of the proposed practice, 

including proposed siteS. 
(d) through (2) (e) will remain the same as proposed." 
Auth: Sec. 37-8-202, MCA; IM£, Sec. 37-8-202, MCA 
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"8,32.1506 SPECIAL LIMITATIONS RELATED . .TQ__TI;iE 
PRESCRIBING OF CONTROLLED SUBSTANCES (1) and (2) will remain 
the same as proposed. 

(3) A prescription for schedule II drugs will not exceed 
the quantity necessary for se~enty two (72) ~ 34 DAYS. 
Prescriptions for schedule III~V drugs will not exceed the 
quantity necessary for tnirt~ fe"r (34t days. 

(4) Aft adwaneed ~raetiee re~isterea nurse will, within 
39 da~s ef the initial ~rescription, record in the client 
reeera his er her eoaluatien or the efreetioeness er 
eentrelled substances prescribed. It "naele to e•aluate 
efteetiweness, the adwaneed praetiee re~istered nurse shall 
deetlft!Cut a reasen fer such inaeilit)'. 

(5) will remain the same as proposed, but will be 
renumbered (4) .• 

Auth; Sec. 37-B-202, MCA; IMf, Sec. 37·8·202, MCA 

"8.32.1508 OQALITY ASSURANCE OF ADVANCER PRACTICE 
REGISTERED NURSE PRACTICE (1) and (2) will remain the same as 
proposed. 

(a) ~ lQ charts or 21 of all charts handled by the 
advanced practice nurse, whichever is ~reater ~. must be 
reviewed 1116ftthl)l b)l a peer er phyeieian OUMTERLY. REVIEW 
SHALL BB ACCOMPLISHED THROUGH THE USE OF A MIXTURE OF PEER 
REVIEW AND REVIEW BY A PHYSICIAN OF THE SAME SPECIALT~ 
APPROPRIATE. 

(b) through (3) will remain the same as proposed." 
Auth: Sec, 37·8·202, MCA; IM£, Sec. 37·8·202, MCA 

I. Gener~l Comments 9n change in terminology/advanced 
pract1ce as a pol1cy matter: 

CQMMENT NO. 1: Twenty-seven individuals and the Montana 
Nurse Practitioners Association expressed their support for a 
change in the term •nurse specialist• to advanced practice 
registered nurse. 

RESPONSE: The comment is noted, and is addressed in 
conjunction with the response to comment 2 immediately below. 

COMMENT NQ. 2; The Montana Academy of Physician 
Assistants (MAPA) submitted written comments on the proposed 
rule changes. MAPA expressed concern regarding the change in 
terminology from •nurse specialist" to •advanced practice 
registered nurse", contending that such change could result in 
prescriptive authority being granted in the sole discretion of 
the Board of Nursing without input from the Board of Medical 
Examiners. MAPA requested that the proposed rule changes 
specifically define the advanced practice registered nurse as 
being the same group of nurse specialists previously covered 
by the legislation, and suggested that prescriptive authority 
should not be extended to clinical nurse specialists at this 
time. 

RESPONSE: The Boards agree that the change in 
terminology from "nurse specialist" to "advanced p>-actice 
registered nurse" is necessary, as both boards believe that 
the failure of the legislature to change the terminology in 
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section 37-8-202(5) (b) was due to a mistake in the legislative 
council's office in drafting amendments to Senate Bill 121. 
Language in section 37-B-102(5), bears this interpretation 
out, as the language provides that a nurse may administer 
medications and treatments prescribed by, among other 
individuals, advanced practice registered nurses. The Boards 
do not believe that clinical nurse specialists should be 
excluded from prescriptive authority at this time, as their 
educational preparation requirements in the Board of Nursing's 
rules is currently greater than other categories of APRN's. 
Clinical nurse specialists are currently required to hold a 
masters degree in nursing, along with certification by a 
board-approved certifying agency. 

COMMENT NO. 3: The Montana Academy of Family Physicians 
expressed concern regarding the lack of supervision of 
advanced practice by licensed physicians. The Academy 
contends that the level of training for an advanced practice 
registered nurse is vague, and determined solely by the Board 
of Nursing. The Academy suggests that the Board of Medical 
Examiners have a strong role in choosing national certifying 
organizations and in reviewing training programs. The Academy 
contends that advanced practice by registered nurses should 
not be allowed without adequate supervision by experienced 
physicians. 

RESPONSE; The level of training required for advanced 
practice nurses is adequately set forth in Board of Nursing 
rules at sub-chapter 3 of the rules of the Board of Nursing. 
The review and approval of certifying programs is a task 
delegated to the Board of Nursing under section 37-B-
202(5) (a), and is beyond the purview of the Board of Medical 
Examiners. With respect to the suggestion that the rules 
include greater supervision by physicians, such comment goes 
beyond the scope of the rules proposed in this notice of 
proposed rulemaking. The Boards note, however, that practice 
of advanced practice nursing does require collaboration of the 
advanced practice registered nurse with other health care 
professionals. 

II, 8.32.1504 

COMMENT NO. 4: The Montana Academy of Family 
Practitioners suggests that contact hours in pharmacology 
required under subsection {1) is insufficient, and notes that 
a physician obtains hundreds of hours in didactic training in 
pharmacology. The Academy also expresses concern with 
subsections {1) {d) and {1) {e), and contends that these 
subsections should require a collaborative relationship with a 
physician. 

RESPONSE: The Boards note that advanced practice 
registered nurses are required to have significant continuing 
education hours under requirements of the national certifying 
bodies. Such hours must be obtained in order for the APRN to 
maintain his or her status as an APRN. The comment, however, 
points out that the term •contact hours• may be creating 
confusion. The Boards, therefore, will change the language to 
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read •continuing education hours", and to note that the 
requirement for such hours is in addition to the education 
necessary for an APRN to obtain original certification as an 
APRN. 

COMMENT NQ. 5; Twenty-seven individuals suggest that 
subsection (1) (c) be changed so that "site" becomes •sites". 

RESPONSE; Comment accepted. 

III. 8. 32. 1505 

COMMENT NQ. 6; Two individuals suggest that subsection 
(5) be changed to allow delegation of prescribing of 
unscheduled medications to an appropriate support person. 

RESPONSE; The Boards disagree with this comment. The 
comment proposes a change that would require changes to the 
rules on delegation of nursing tasks, which is beyond the 
purview of the notice of proposed rulemaking in this matter. 
In addition, prescriptive authority is a complex task that is 
not appropriate for delegation in any setting. 

COMMENT NO. 7; The Montana Nurse Practitioners 
Association suggests the deletion of subsections (2) (b) and 
(2) (f). MNP suggests that the expiration date of prescriptive 
authority should not be required, as the dispensing pharmacy 
has the expiration date of the APRN. MNP suggests that the 
address of the patient is also kept in the dispensing 
pharmacy, as well as the client medical record. 

RESPONSE; The comments are rejected, as subsections 
(2) (b) and (f) were not proposed for change in this nolice of 
proposed rulemaking. Thus, the comment goes beyond the scope 
of this proposed rulemaking. 

IY. 8.32.1506; 

COMMENT NO. 8; Twenty-five individuals and the Montana 
Nurse Practitioners Association suggest a change to subsection 
(3) to provide for a thirty-four day supply of all scheduled 
medications. The individuals suggest that requiring the 
client to return for a new prescription as frequently as 
currently required (every 72 hours) is over-burdensome. 
Examples of specific difficulties in this regard included the 
use of Ritalin for management of behavioral problems in 
children, and the use of pain medication for terminally ill 
patients. 

RESPONSE; The Boards agree that 72 hours may be over· 
burdensome, and will change the rule to provide for a thirty
four day supply. 

CQMMENI NO. 9; Forty-five individuals and the Montana 
Nurse Practitioner Association expressed opposition to the 
changes proposed to subsection (4) regarding documentation of 
effectiveness of treatment. The individuals submitting 
comment request that subsection (4) be stricken in its 
entirety, and contend that the section places a rigid, 
unmanageable burden upon the advanced practice registered 
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nurse. The individuals submitting comment suggest that 
evaluating effectiveness can be better achieved through an 
individualized plan for each client. An alternative 
suggestion was to replace the words •within 30 days of the 
initial prescription• with the words •on the client's next 
visit.• 

RESPONSE: The Boards agree with the comment, and will 
strike subsection (4) in its entirety as requested. 

v. 8.32.1507 

COMMENT NO. 10: The Montana Academy of Family Physicians 
suggests that the requirement in subsection (1) for a method 
of referral to a physician is vague, and does not ensure a 
collaborative working relationship with a physician. The 
Academy suggests that the current rule would allow a method of 
referral that would involve nothing more than telling the 
patient to go to the BRand see the physician who is on call. 

RESPONSE: The Boards disagree with the comment, and 
believe that the requirement of prescriptive authority 
committee approval of referral plans sets up an adequate 
safeguard in ensuring an adequate referral plan. The Boards 
note that a referral plan that would provide for telling the 
patient to •go to the ER" would not be approved by the 
prescriptive authority committee. 

COMMENT NO. 11 The Montana Nurse Practitioners 
Association suggests that subsection (2) •s requirement of 
prior approval for a change in site should be deleted. MNP 
suggests that site changes be subject to notification to the 
Board, and a requirement that the practice guidelines at the 
new site be identical or greater than the standards at the 
previous site. 

RESPONSE: The Boards note that the proposed change does 
not address an appropriate section of the rules, as subsection 
(2) does note address changes in sites. Thus, the comment is 
rejected. 

VI. 8.32.1508 

COMMENT NO. 12; The Montana Academy of Family Physicians 
suggests that the change to (2) (a) does not adequately ensure 
a collaborative relationship with a physician, as the peer 
review may be accomplished by either a •peer or physician•. 

RESPONSE: The Boards agree that peer review should 
include review by physicians in some cases. The Boards will 
change the rule to provide that there will be a requirement 
that the peer review be completed by a mixture of both peers 
and physicians. The Boards will also add the words "of the 
same specialty• immediately after "physician•. 

COMMENT NO. 13: Forty-eight individuals and the Montana 
Nurse Practitioner Association suggest that the requirement 
for chart review is over-burdensome and does not increase 
public safety. The individuals note that JCAHO 
recommendations for chart review are 5\ or 30 charts per 
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quarter, whichever is lower. The individuals request that a 
task force of APRN's be formed to consider and reconunend an 
appropriate quality assurance method to the Board, and request 
that either the original language be retained in the interim, 
or that the JCAHO requirements be implemented. MNP also 
suggests deletion of the word •prior• in subsection (3), and 
contends that the prior approval requirement unnecessarily 
inhibits mobility of practice. 

RESPONSE; The Boards agree with the submitted comment on 
number of charts reviewed, and will change the rule to provide 
for the JCAHO standards (5\ or 30 charts per quarter, 
whichever is lower) . With respect to the issue of prior 
approval, the Boards believe that prior approval of a change 
in quality assurance method is necessary to safeguard the 
public health. Thus, this aspect of the comment is rejected. 

VII. 8. 32.1510 

COMMENT NO. 14: The Montana Academy of Family Physicians 
suggests that the continuing education requirement for renewal 
of prescriptive authority is inadequate. The Academy notes 
that certification in family practice by a physician requires 
fifty hours of continuing education per year. The Academy 
contends that no practitioner could remain current in 
prescriptive authority with only three hours of continuing 
education per year. 

RESPOHSE; The Boards note that advanced practice 
registered nurses are required to have significant continuing 
education hours under requirements of the national certifying 
bodies in order to maintain certification as an APRN. Such 
hours must be obtained in order for the APRN to maintain his 
or her status as an APRN in the State of Montana. The 
requirement in this rule is specific to pharmacology hours 
required for renewal of prescriptive authority, which must be 
obtained above and beyond continuing education hours required 
for private certification. Interested individuals may contact 
the Board of Nursing tor specific continuing education hour 
requirements of approved certifying bodies for advanced 
practice registered nurses. 

BOARD OF NURSING 
BOARD OF MEDICAL EXAMINERS 

/! 
I \'-......_ 

BY; /drt,, /( .:\~l\:t,' 
ANNYB'M. BARTOS,'CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/' 

4':Lv· <:!1 ~LLZ-
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 29, 1994. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the ) 
~t of Accreditation) 
standards; Procedures ) 

) 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF ARM 
10.55.601 ACCREDITATION 
STANDARDS; PROCEDURES 

1. On June 23, 1994, the Board of Public Education 
published a notice of proposed amendment concerning ARM 
10.55.601 Accreditation Standards; Procedures at page 1642 of 
the 1994 Montana Administrative Register, Issue number 12. 

2. The board has amended the rule as proposed. 
3. No written comments were received. 
4. The board has adopted this amendment to include 

smaller districts in the deferral process for a central 
library. 

certified to the Secretary of State on 8/29/94. 

the 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of Teacher 
certification 

NOTICE OF ADOPTION OF NEW 
RULE I, 10.57.605 SURRENDER 
OF A TEACHER, SPECIALIST OR 
ADMINISTRATOR CERTIFICATE 

To: All Interested Persons 

1. On April 14, 1994, the Board of Public Education 
published notice of proposed adoption of New Rule I (10.57.60~) 
Surrender of a Teacher, Specialist or Administrator Certificate 
on page 817 of the 1994 Montana Administrative Register, Issue 
Number 7. 

2. The board has adopted the rule as proposed. 

3. At the public hearing which was held May 27, 1994, 
two persons testified as proponents and no l_.lersol>s testified cts 
opponents. There were no written comments received. 

4. The board has adopted this new rule to allow 
teachers, specialists and administrators holding a Montana 
teaching certificate to surrender the certificate. The 
certificate director can then enter the information on the 
national clearinghouse register to notice other states. This 
new rule also allows Montana to recognize, gather information 
and consider other out-of-state applicants for certification 
that may have already surrendered their certificates in other 
states. 

Board 

Certified to the Secretary of state on 8/29/94. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of 
Transportation 

NOTICE OF 
AMENDMENT OF ARM 
10.64.355 BUS BODY 

To: All Interested Persons 

1. On April 14, 1994, the Board of Public Education 
published a notice of proposed amendment concerning ARM 
10.64.355 Bus Body at page 733 of the 1994 Montana 
Administrative Register, Issue number 7. 

2. The board has amended the rule as proposed. 
3. No written comments were received. 
4. The board has adopted this amendment to reconcile a 

conflict that would have existed between the existing standard 
and the revised Federal Motor Vehicle Safety standard (FMVSS) 
217, Bus Emergency Exits and Window retention and Release, 
which have taken effect May 2, 1994. The amendment allows for 
greater student capacity than the current rule and is in 
compliance with federal s~rds. ?k~ 

~ANA~~ary 
Board of Public Education 

Certified to the Secretary of State on 8/29/94. 
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BEFORE THE BOARD OF PUBLIC EDUCA'rlON 
OF THE STATE OF MONTANA 

NOTICE OF 
AMENDMENT OF ARM 

In the matter of the 
adoption of Hours and 
Days of Instruction 10.65.101 POLICY GOVERNING 

PUPIL INSTRUCTION-RELATED 
DAYS APPROVED FOR BASE 
FUNDING PROGRAM CALCULATIONS 

To: All Interested Persons 

1. On June 23, 1994, the Board of Public Education 
published a notice of proposed amendment concerning ARM 
10.65.101 Policy Governing Pupil Instruction-Related Days 
Approved for Base Funding Program Calculations at page 1640 of 
the 1994 Montana Administrative Register, Issue number 12. 

2. The board has adopted the rule as proposed. 
3. No written comments were received. 
4. The board has adopted this amendment to allow for 

more flexibility to the local school districts in determining 
their needs in the record kee ing process. 

Secretary 

Certified to the Secretary of state on B/29/94. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1301 - 1308, regarding 
open burning, and the adoption of 
new rules I and II, regarding open 
burning of Christmas tree waste 
and open burning for commercial 
film or video productions. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES AND ADOPTION 

OF NEW RULES 

(Air Quality) 

1. on April 14, 1994, the board published notice of 
the above proposed amendment of existing rules and adoption 
of new rules at page 867 of the Montana Administrative Regis
ter, Issue No. 7. 

2. The board has amended and adopted the rules as 
proposed with the following changes (new material is under
lined; material to be deleted is interlined): 

16.8,1302 PROHIBITED OPEN BUENING--WHEN PERMIT REOUIREP 
(1) Same as proposed. 
( 2) EMeept as etherwiee pre•<'ided, the Till! following 

material may not be disposed of by open burning: 
(a)-(x) Same as proposed. 

RULE I (16.8.13091 CHRISTMAS TREE WASTE OPEN BURNING 
PERMITS Same as proposed. 

RULE II I 16 , 8 , 1310 l COMMERCIAL FILM PRQPUCTION OPEN 
BURNING PERMITS Same as proposed. 

3. The board received a number of comments on the 
proposed rules; a summary of those comments and the board's 
response follow: 

COHMBNTI EPA commended the board for proposing to rescind 
the permit system for open burning of railroad ties, stating 
that open burning of creosote treated ties violated the fed
erally-approved State Implementation Plan. 

EPA commented that the phrase "except as otherwise pro
vided," in the proposed amendments to ARM 16.8.1302(2), along 
with the proposed amendments to ARM 16.8.1305(2), could be 
interpreted to mean that open burning listed in ARM 
16.8.1302(2), that is not one of the four categories listed 
in ARM 16.8.1305(1), would be allowed during March through 
November. EPA also commented that this phrase also suggests 
the possibility that a type of open burning prohibited by ARM 
16.8.1302(2) would be allowed without a permit if it other
wise met the requirements of ARM 16.8.1303 or if it was open 
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burning by a major open burning source under a permit. 

RESPONSE: In response to these comments, to remove any ambi
guity, the board removed the phrase "except as otherwise 
provided" from the proposed amendments to ARM 16.8. 1302 ( 2) 
because its intent is to allow general open burning of non
prohibited materials during the months of March through No
vember and to allow open burning of materials prohibited 
under ARM 16.8.1302(2) only as specifically allowed under one 
of the listed categories (emergency, firefighter training, 
etc.). 

COMJ(ENT; EPA commented that it was not clear under ARM 
16.8.1301(3) and ARM 16.8.1301(7) who would determine whether 
open burning meets the requirements for "essential agricul
tural open burning" and "prescribed wildland open burning." 
EPA suggested that the rules include an advance notice re
quirement under which the department would have the option to 
place restrictions on such burning, when appropriate. 

RESPONSE: The board responded that individuals have the 
initial responsibility to determine if planned burning meets 
the criteria of the rules. If there is a dispute, complaint 
or violation, the department will make a determination re
garding applicability of the rules. If a dispute cannot be 
resolved, the board or a court will make the ultimate deter
mination. An advance notice requirement would be similar to 
requiring a permit and would require all open bu~eners to 
contact the state prior to burning. While the department 
will assist persons in interp~eeting the rules, it does not 
have the resources to review every planned open burning and 
the board does not believe such a program is necessary. 

COMMENT; EPA commented that the state should provide docu
mentation to explain why the proposed extension of the open 
burning season for prescribed wildland open burning, open 
burning to train firefighters, emergency open burning and 
essential agricultural open burning will not adversely impact 
the state's PM-10 nonattainment areas. EPA questioned wheth
er open burning source apportionments in nonattainment area 
chemical mass balance studies will continue to be negligible 
with open burning being allowed during the winter months. 

RESPONSE; The board responded that the amendments will only 
extend the essential agricultural open burning season to 
correspond with the current open burning season for pre
scribed wildland open burning, emergency open burning and 
open burning to train firefighters and that it does not be
lieve that this extension will significantly increase the 
amount of agricultural open burning during the winter months 
or that it will adversely impact PM-10 nonattainment areas. 
The majority of agricultural open burning during the winter 
months is in areas sufficiently removed from the nonattain
ment areas as to cause only minimal adverse impact and exten-
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sian of the essential agricultural open burning season will 
reduce the pressure on the airsheds during the times that 
agricultural burning is currently allowed. The department 
operates a smoke management program during the fall to mini
mize the impact of smoke from open burning during that period 
and it allows open burning during the winter only for essen
tial purposes on a case-by-case basis during times of good 
ventilation. The board believes that the smoke management 
program provides sufficient controls to ensure that ambient 
standards are met and that public health is protected. 

COKMBNTI Browning-Ferris Industries (BFI) suggested replac
ing the present and proposed open burning rules with rules 
allowing open burning only by public health or safety offi
cers pursuant to performance of an official duty, for fire 
hazard abatement, for firefighter training (liquid fuels 
only), for nan-commercial cooking, for ceremonial or recre
ational fires and for construction site warming fires. In 
the alternative, BFI requested that the board reject the 
proposed rules allowing Christmas tree waste open burning 
and commercial film production open burning and that the 
rules limit open burning to situations when no reasonable 
disposal or non-disposal alternative exists. 

RESPONSE: The board responded that open burning in compli
ance with the procedures specified in the rules will not 
constitute a threat to public health or safety or the envi
ronment. It agrees with BFI that persons should investigate 
and, whenever possible, use non-burning methods of disposal. 

CQMMBNT: At the hearing, Ronald R. McOwen, representing 
Western Conservation Services, Inc. and the Gallatin County 
Agricultural Preservation Association, testified that his 
organizations support extending the season for prescribed 
wildland and essential agricultural open burning through 
November. He testified that an extension would improve air 
quality because, presently, because of urbanization, dry and 
windy conditions and poor air quality, agricultural burners 
are forced into all burning during limited and inappropriate 
times. He also testified that agricultural burning is limit
ed in Gallatin county because the county issues open burning 
permits to persons who may not be trained and lose control of 
their fires, causing the county to restrict all open burning. 
He testified that it is difficult for wildland and agricul
tural burners to coordinate burns with long-term advance 
notice. He stated that a system is already established for 
agricultural burners to telephone for permission to burn 
during November and that agricultural burners would benefit 
from having the same opportunity to burn as the forestry 
industry. 

RESPONSE: The board agrees with Mr. McOwens' comments and 
that his comments reflect the board's reasons for proposing 
to extend the season for prescribed wildland and essential 
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agricultural open burning. 

Certified 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRON NTAL SCIENCES 

State August 29. 1994 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.303, 304, 330, 351, 
402, 430 and 505, concerning 
hazardous waste management, and 
the adoption of new rule I dealing 
with the use of used oil as a dust 
suppressant 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES AND 

ADOPTION OF NEW 
RULE I 

(Solid & 
Hazardous Waste) 

1. On March 17, 1994, the department published notice at 
page 556 of the Montana Administrative Register, Issue No. 5, 
to consider the amendment and adoption of the above-captioned 
rules. 

2. The rules were amended and adopted as proposed, with 
the following changes (new material in the rules to be amended 
is underlined; material to be deleted is interlined): 

RULE I 116.14.5891 USED OIL AS DUST SUPPRESSANT PROHIB
~ (1) Remains the same. 

(2) Except as otherwise provided in (3), no person may 
apply used oil as a dust suppressant. 

( 3) 'Phis Pille dees fiB~ apply ~e 1\eHseheld "de it ye11r 
eelfer" lleed eil IJeflePatere aRd farmers whe IJeRePa~e iR a eal 
eRdaP year aR a ... epal)e ef 25 IJallefle peP IIIBRth eP lese ef 11sed 
eil fpem vehielee eP maehiflePy 11sed eR ~1\e fapm, Subsection 
121 does not prohibit the following persons from applying their 
own used oil as a dust suppressant upon land owned or leased by 
that person or coyered by easement or permit as long as such 
application does not violate any applicable state or local laws 
or regulations or create a nuisance or public health hazard: 

Cal household "do-it-yourselfer" used oil generators: and 
Cbl farmers who generate in a calendar year an average of 

25 gallons per month or less of used oil from vehicles or ma
chinery used on the farm, 

3. The department received the following comments and 
department responses follow: 

COMMENT! Three commentors objected to the proposed exemption 
from the ban on the use of used oil as a dust suppressant found 
at [New Rule 1(3) ]. That proposed exemption applies to house
hold 11 do-it-yourselfer" used oil generators and to farmers who 
generate in a calendar year an average of 25 gallons per month 
or less of used oil from vehicles or machinery used on the 
farm. The objections to these exclusions were primarily based 
upon the view that these generators produce a significant vol
ume of used oil which, if not managed properly, may pose a haz
ard to human health and the environment. In addition, two com
ments raised concerns that the exemptions are "discriminatory" 
by exempting farmers while providing no similar exemption for 
other industries, such as loggers and road oilers. 
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RBSPOHSB: In order to maintain federal authorization of its 
hazardous waste program under section 3006 of the Resource con
servation and Recovery Act (RCRA), the Department is required 
to adopt regulations concerning used oil which are equivalent 
to applicable federal regulations. The proposed prohibition on 
the use of used oil as a dust suppressant is equivalent to the 
federal regulation, 40 CFR 279.12(b). Similarly, the proposed 
exemptions for farmers and household "do-it-yourselfer" used 
oil generators are equivalent to those found in the federal 
regulation, 40 CFR 279.20(a). 

In its efforts to maintain equivalence with the federal 
hazardous waste program, the Department generally avoids adopt
ing state regulations which are more stringent or broader in 
scope than the analogous federal regulations. The Department's 
statutory authority for adopting rules relating to hazardous 
waste prohibits the adoption of rules which are "more restric
tive" than the federal rules, except in certain specified ar
eas. §75-10-405(2), MCA. While the proposed rules are not 
specifically adopted under the authority of §75-10-405, MCA, 
they are intended to be implemented as a part of the 
Department's hazardous waste program. If the Department elimi
nated the exemptions for household "do-it-yourselfers" and far
mers, the State rule would be broader in scope than the federal 
rule by making farmers and household "do-it-yourselfers" sub
ject to the restriction on the use of used oil as a dust sup
pressant. 

The rule prohibiting the use of oil as a dust suppressant 
was proposed under the authority of the Montana Solid Waste 
Management Act, §75-10-204, MCA. That Act specifies that a 
person may not be prohibited from disposing of his own solid 
waste that is generated in reasonable association with his 
household or agricultural operations upon land owned or leased 
by that person as long as the disposal does not create a nui
sance or public health hazard. §75-10-214 (1) (a), MCA. The 
Department believes the proposed exemptions are consistent with 
the Montana Solid Waste Management Act. However, it should be 
noted in this context that the exemptions do not allow the ap
plication of used oil as dust suppressant if the used oil is 
identified as a hazardous waste under the laws and regulations 
concerning the management of hazardous waste (§75-10-401, ~ 
~. MCA; Title 16, Chapter 44, ARM). 

Thus, while the Department recognizes the potential dan
gers associated with releases of even small amounts of used 
oil, it believes these risks are outweighed by the need to be 
consistent with the federal standards and with the Department's 
existing statutory rulemaking authority. 

Regarding the claim that the exemptions are "discriminato
ry", the Department believes there exist valid reasons for dis
tinguishing farmers and household "do-it-yourselfers" from oth
er categories of used oil generators. Small farming operations 
(those that generate less than 25 gallons per month on average) 
and households typically generate less used oil than commercial 
generators. Due to their rural locations, small farmers may 
have fewer recycling options and a greater need for dust sup
pression as compared to other used oil generators. In addi-
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tion, the proposed exemptions for small farmers and households 
are consistent with exemptions from the federal hazardous waste 
regulations promulgated under RCRA. See, e.g. 40 CFR 261.5(b), 
40 CFR 262.10(d). Moreover, as discussed above, the Department 
believes it is necessary to retain the exemptions in order to 
stay within the limits of its rulemaking authority under the 
Montana Solid waste Management Act. 

COMMBNT: one person commented that the exemptions for farmers 
and household "do-it-yourselfer" used oil generators should be 
limited to use on the exempt generator's own property. 
RBSPOHSB: The Department agrees with this suggestion. The 
proposed rule has been amended to limit the exemption to the 
application of the exempt generator• s own used oil to land 
owned or leased by the generator or covered by easement or per
mit, as long as such application does not violate any applica
ble state or local laws or regulations or create a nuisance or 
public health hazard. This language is consistent with the 
exclusion provided by the Montana Solid Waste Management Act at 
S?S-10-214. MCA. 

COMMENTs one comment stated that the definition of "farm" con
tained in (Rule I(J)] needs to be clarified in order to prevent 
allowing a "maximum amount of oil to be generated on a minimal
ly sized farm". 
RBSPOHSB: The proposed rule limits the extent of the exemption 
to those farmers who generate an average of 25 gallons or less 
per month. Regardless of the size of the farm, the exemption 
does not apply to those farmers who generate greater than 25 
gallons per month. It stands to reason that minimally sized 
farms would generate smaller volumes of used oil than larger 
farms. The Department considers the volume limit more signifi
cant than the size of the farm. Therefore, the Department 
feels a definition of "farm" is unnecessary. 

COMMENTs After the expiration of the formal comment period, 
the Fire Prevention and Investigation Bureau of the Montana 
Department of Justice notified the Department of its belief 
that the proposed exemptions for farmers and household "do-it
yourselfers" conflict with Section 79.113 of the Uniform Fire 
Code of 1991. 
RBSPOHSB: Section 79.113 of the Uniform Fire Code of 1991 pro
vides in relevant part: 

sec. 7!il .113. Flammable and combustible liquids 
and petroleum waste products shall not be discharged 
or released upon sidewalks, streets, highways, 
drainage canals, ditches, storm drains, sewers, 
flood control channels, lakes, rivers, tidal water
ways or the ground. Unauthorized discharge or re
lease of such products shall be handled as set forth 
in Section 80.105. 

That section also contains the following provision on excep
tions: 

EXCEPTIONS: 1. Materials and products intended 
for use in weed abatement, pest control, erosion 
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control, paving and similar applications when ap
plied in accordance with the manufacturer's instruc
tions or nationally recognized practices. 

2. Materials released in accordance with federal, 
state or local government regulations or permits of 
the jurisdictional air-quality management board with 
a national pollutant discharge elimination system 
permit, with waste discharge requirements estab
lished by the jurisdictional water-quality control 
board, or with local sewer pretreatment requirements 
for publicly owned treatment works. 
The Department notes that the placing of used oil on the 

ground as a dust suppressant may be exempt from the prohibition 
of 79.113 under the first exception set forth above. Absent 
the ban proposed by [Rule I], the use of used oil as a dust 
suppressant might be considered "erosion control, paving [or) 
similar applications ••• applied in accordance with •.. nation
ally recognized practices". The Department is aware of at 
least two local governments and numerous individuals which have 
routinely applied used oil as a dust suppressant in the past. 
In addition, the Department believes several other states cur
rently allow the practice of using used oil as a dust suppres
sant. 

In any event, the proposed exemption set forth in [Rule 
I(3)) simply states that the proposed rule does not apply to 
small farmers and household "do-it-yourselfer" used oil genera
tors. The Department does not interpret the exemption proposed 
in [Rule I(3)) to authorize the application of used oil as a 
dust suppressant if such application would violate other appli
cable laws or regulations. For example, a farmer or household 
"do-it-yourselfer" used oil generator would not be allowed to 
apply his/her used oil as a dust suppressant in a manner or in 
a location which would violate applicable water quality laws. 
Similarly, a farmer or household "do-it-yourselfer" used oil 
generator would not be allowed to apply his/her used oil as a 
dust suppressant if such application would violate any applica
ble provision of the fire code. 

The Department has amended the proposed rule to clarify 
this interpretation. The rule as adopted prohibits the appli
cation of used oil by farmers and household "do-it-yourselfers" 
it such application would violate "any applicable state or lo
cal laws or regulations or create a nuisance or public health 
hazard". 

COMMBNTI TWo commentors stated their view that used oil ap
plied as a dust suppressant should not be considered a health 
hazard when properly applied. 
RBSPOBSBI In considering the proposed rule the Department re
viewed the results of studies conducted nationwide by the us 
EPA beginning in 1985. These studies relied upon extensive 
sampling of a wide variety of used oils generated from differ
ent sources. The results of these studies are discussed in 
numerous notices published in the Federal Register. SO FR 
49258 (Nov. 29, 1985); 51 FR 41900 (Nov. 19, 1986); 56 FR 4800 
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(Sept. 23, 1991); 57 FR 21524 (May 20, 1992); 57 FR 41566 
(Sept. 10, 1992). 

Based upon the sampling data, the US EPA has concluded 
that approximately 20% of industrial used oil samples and 50\ 
of transportation engine oil samples tested exhibited the tox
icity characteristic (TC) for hazardous waste. The US EPA con
cluded that automotive crank case oils from unleaded gasoline 
engines exhibited the TC, primarily for lead, in 75% of sam
ples taken. All samples from used oil storage tanks at automo
tive maintenance facilities exhibited the TC for lead as well 
as other constituents such as solvents. The US EPA has con
cluded that automotive crank case oil and oils from used oil 
storage tanks may exhibit the TC for benzene. The federal data 
also suggest that used oils from gasoline powered marine craft 
exhibit the TC for lead. 

The US EPA data suggest that used oils from turbo jet/tur
bo fan type aircraft do not exhibit the TC, while used oils 
from piston engine aircraft exhibit the TC for lead and cadmi
um. Approximately 86% of used oil from storage tanks at air
craft maintenance facilities exhibit the TC for lead. Of the 
remaining categories evaluated by the US EPA, no electrical 
insulating oils exhibited the TC and only 17\ of the metal wor
king oils exhibited the TC. Diesel engine crankcase oils from 
trucks, buses, heavy equipment and railroad engines were not 
generally found to be TC hazardous. However, adulteration of 
used oil with other materials was found in a significant number 
of samples taken. 

The Department has experienced, on occasion, cases where 
used oil either applied to the ground or intended for applica
tion to the ground has been found to be altered with hazardous 
substances, specifically, used solvents. Department experience 
is that used oil is utilized as a convenient mechanism for the 
introduction of other hazardous materials, such as chlorinated 
solvents. 

Based upon the federal studies and the Department's expe
rience with respect to the potential hazards of used oil and 
adulterated used oils, it is the Department's conclusion that 
there are significant risks to human health and the environment 
associated with the application of used oil as a dust suppres
sant. The Department agrees that these risks may be increased 
by improper application to the ground. However, the Department 
believes that even when applied in the safest manner, the risks 
associated with used oil are sufficient to justify the prohibi
tion of its application to the ground as a dust suppressant. 

COMMIII'l'1 Two commentors suggested that the application of used 
oil as a dust suppressant is an economical method of control
ling dust problems on dirt roads. One of the commentors also 
expressed a concern over the availability of alternatives to 
used oil for dust suppression. 
RESPONSE: The Department recognizes that the use of used oil 
as a dust suppressant may be less expensive than the use of 
alternative methods of dust abatement. However, this view of 
costs does not necessarily consider true long-term costs. The 
initial lower cost and convenience of this practice may well be 
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offset by the risks to human health and the environment dis
cussed above. 

In considering the adoption of the rule prohibiting the 
use of used oil as a dust suppressant, Department staff evalu
ated potential alternatives to the use of used oil as a dust 
suppressant. The simple application of water to the ground as 
a dust suppressant is commonly used in the State and is consid
ered to be an effective dust suppressant, at least on a short 
term basis. However, one potential limiting factor to the use 
of water for dust suppression is that on dirt roads which expe
rience heavy traffic the application of water may have to occur 
on a frequent basis. 

A material commonly used as a dust suppressant is calcium 
ligna sulfonate. This material consists of spent sulfide wood 
pulp liquor. The material is used in pavement applications, 
dust control, and erosion control. It has been used fairly 
extensively on haul roads in eastern Montana coal mines with 
apparent success. 

Another material currently used as a dust suppressant is 
concentrated magnesium chloride brine. The material is a dense 
clear liquid weighing approximately 11 pounds per gallon. lt 
is principally used for the suppression of dust associated with 
dirt roads, construction sites, unpaved parking lots, mines and 
gravel quarries. This material has been used extensively by 
the U.S. Forest Service in Region I. 

Calcium chloride in solution has also been used to a large 
extent both in Western and Eastern Montana. The u.s. Forest 
service has had moderate success with the use of this material, 
and a large coal mining company in eastern Montana believes 
that is comparable in its effectiveness to magnesium chloride. 
Calcium chloride in a flake form is also being evaluated by 
individuals in the state. 

Thus, the Department has concluded that there are numerous 
available alternatives to used oil as a dust suppressant. 
While most of these alternatives may be more expensive than 
used oil, the Department believes the additional economic bur
den is outweighed by the protection to human health and the 
environment afforded by prohibiting the use of used oil as a 
dust suppressant. 

COIOIDITI One commentor stated that used oil "should be 
burned". 
RBSPONBBI The Department believes the proposed ban on the use 
of used oil as a dust suppressant will encourage the legitimate 
recycling and recovery of used oil, including the burning of 
used oil for energy recovery. 

COKMBHT1 The Department received two comments suggesting the 
development of a program to allow the application of used oil 
as a dust suppressant under controls that would ensure ~rotec
tion to the public health and the environment. Speciflcally, 
the comments suggested the Department develop a program for 
licensing used oil applicators. 
RBSPONBBI During the development of the proposed regulation, 
Department staff considered the potential of establishing a 
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formal program which would establish adequate controls over the 
practice of placing used oil on the ground as a dust suppres
sant. 

When promulgating the federal used oil regulations, the 
EPA established in 40 CFR 279.82 provisions which would allow 
for such a program. Under 40 CFR 279.82(b), a State may peti
tion EPA to allow the use of used oil (which is not mixed with 
hazardous waste and does not exhibit a characteristic other 
than ignitability) as a dust suppressant. The State must show 
that it has a program in place to prevent the use of used oil/
hazardous waste mixtures or used oil exhibiting a characteris
tic other than ignitability as a dust suppressant. In addi
tion, such a program must minimize the impacts of use as dust 
suppressant on the environment. 

Due to the numerous issues and potential health concerns 
surrounding used oil, the Department is not prepared to create 
a program for licensing used oil applicators at this time. It 
is the Department's intent to continue to evaluate the desir
ability of such a program to allow some form of application of 
used oil as a dust suppressant. If it is determined that ac
ceptable criteria and controls could be developed to establish 
the appropriate use of used oil as dust suppressant, the De
partment will seek public input on developing such a program. 

COMXBNTI Two commentors expressed a concern that the Depart
ment would not have available resources to adequately enforce 
the proposed ban on the use of used oil for dust suppression. 
RBSPOHSI!ll During the period of April through September of each 
year, the Department normally receives approximately 100 formal 
complaints pertaining to the application of used oil to the 
ground. It is the Department's view that the promulgation of 
the ban on the use of used oil for dust suppression will cause 
a substantial reduction in the practice and therefore decrease 
the number of complaints received. Accordingly, the resources 
required for the enforcement of this regulation should not be 
significantly more burdensome than the status quo. Moreover, 
even if the regulation causes an increase in workload, the De
partment believes adequate resources could be devoted to the 
enforcement of the regulation. 

D1rector 

certified to the secretary of State 1994. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 26.3.180, 26.3.181, 
26.3.182, 26.3.183, 26.3.186, 
26.3,187, 26.3.189, 26.3.192, and 
26.3,193 and adoption of new Rules 
I, II, and III pertaining to 
recreational use of state lands. 

CORRECTED 
NOTICE OF ADOPTION 

AND AMENDMENT 

TO: All Interested Parties 

1. On July 7, 1994, the agency published a notice at page 
1844 of the Montana Administrative Register, Issue No. 13, of 
the amendment and adoption of rules pertaining to the 
recreational use of state lands. 

2. The notice inadvertently omitted a erose-reference in 
the definition of "drop box" in ARM 26.3.182(9). The additional 
cross-reference is necessitated by the adoption of ARM 
26. 3. 192A, which also requires a drop box. The corrected 
amendment reads as follows: 

26. J. 182 DEFINITIONS Wherever used in ARM 26.3.180 
through ARM 26.3. 198, unless a different meaning clearly appears 
from the context: 

(1) through (8) same as in notice of adoption. 
(9) "Drop box" means a receptacle in which a person making 

general recreational use of state lands may leave notice 
required pursuant to ARM 26.3.192(3) and (4) or 26.3.192A. 

(10) through (22) same as in notice of adoption. 
AUTH: 77-1-804, MCA; IMP: 77-1-806 1 MCA. 

3. In the July 7, 1994, notice of adoption, the agency 
adopted a new rule, ARM 26.3.190 1 regarding management closures 
and restrictions. The agency should have amended 26.3.183(1) 
and (3) to cross-reference the new rule, but inadvertently 
failed to do eo. The agency has therefore amended that rule, 
and the amendment reads as follows: 

2 6, 3, 18 3 GENEBAL RECREATIONAL USE OF STATE LANPS: LICENSE 
REOUIREHEH7 (1) subject to restrictions imposed pursuant to 
ARM 26.3.186 and ARM 26.3.190 and closures imposed pursuant to 
ARM 26.3.187, ARM 26.3.188, and ARM 26,3.189 and ABM 26.3.190, 
state lands administered by the department, except those lands 
described in ARM 26. 3.181(2) (b), (g) and (h), are open to 
general recreational use to a person under the age of 12 years 
or a person 12 years old or older who obtains a recreational use 
license, signs that license, and has a valid signed license in 
his or her possession. Under 77-1-801, MCA, general 
recreational use without a license is a misdemeanor. 
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(2) remains the same. 
(3) A person who uses state lands for general recreational 

use shall abide by the restrictions imposed pursuant to ARM 
26.3.186 and may not use for general recreational purposes state 
lands that have been closed pursuant to ARM 26.3.187, ARM 
26.3.188, ep ARM 26.3.189 or ARM 26.3.190. Violation of this 
provision subjects the violator to civil penalties pursuant to 
ARM 26.3.193. 

(4) through {7) remain the same. 
AUTH: Sees, 77-1-209 and 77-1-804, MCA; IMP: 77-1-804, MCA. 

4. The notice of adoption of ARM 26.3.192A inadvertently 
failed in section (4) to provide that the notice provisions of 
that rule pertain to persons engaging in overnight use. 
Furthermore, the notice inadvertently included language allowing 
a floater to "attempt to" contact the lessee, rather than 
requiring the floater to contact the lessee. The agency has 
corrected those errors, and the corrected rule, as adopted, 
reads as follows: 

26. 3. 192A GENERAL RECREATIONAL USE OF STATE LANPS; 
NOTICE TO LESSEES OF OVERNIGHT USE. HORSEBACK USE FOR ANY 
PURPOSE OTHER THAN LICENSED HUNTING. ANP FOR DISCHARGE OF A 
FIREARM FOR ANY PURPOSE OTHER THAN LICENSED HUNTING 

(1) through (3) same as in notice of adoption. 
(4) If the person designated pursuant to (1) (a) wishes to 

be notified in person or by telephone, that person shall be 
available to receive notice by telephone or in person from the 
hours of 7:00 A.M. until 9:00 P.M. A person wishing to engage 
in overnight use not in coniunction with floating, horseback use 
for any purpose other than licensed hunting or discharge of a 
firearm tor any purpose other than licensed hunting shall 
contact the person designated for notice pursuant to (1) (a) 
during those hours, unless the person is not available. A 
floater wishing to engage in overnight use shall atte111pt te 
contact a person designated for notice pursuant to (2) (a) 
between 7:00 A.M. and 9:00 P.M. unless the person is not 
available. The recreationist may determine which method of 
contact to employ. If the recreationist contacts the person in 
person or by telephone, the recreationist shall, upon request 
provide his or her name, address, recreational use license 
number, and the name and recreational use license number of each 
person in his or her party. Notice authorizes the recreationist 
to engage in firearm or horse use for three consecutive days, or 
any longer period specified by the lessee, without further 
notice. In addition, no further notice is required as long as 
the recreationist is engaged in continuous general recreational 
use that includes the state land and that makes further notice 
impossible or extremely impractical, such as a back country 
hunting or fishing trip. Notice authorizes overnight use for 
two consecutive days only. 

(5) and (6) same as in notice of adoption. 
AUTH: 77-1-806, MCA; IMP: 77-1-806, MCA. 
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Reviewed by: 

Jo F. North 
Ch ef Legal Counsel commissioner 

certified to the Secretary of State August 29, 1994. 

Montana Administrative Register 17-9/8/94 



-2542-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the aatter of the 
adoption ot [Rule I] 
46.10.110 and the aaendaent 
of rules 46.10.314, 
46.10.402, 46.10.408 and 
46.10.409 pertaining to 
transitional child care 

NOTICE OF THE ADOPTION OF 
(RULE I] 46.10.110 AND THE 
AMENDMENT OF RULES 
46.10.314, 46.10.402, 
46.10.408 AND 46.10.409 
PERTAINING TO TRANSITIONAL 
CHILD CARE 

TO: All Interested Persons 

1. on May 26, 1994, the Department of Social and 
Rehabilitation Services published notice of the propoaed 
adoption of [Rule I) 46.10.110 and the amendment of rules 
46.10.314, 46.10.402, 46.10.408 and 46.10.409 pertaining to 
transitional child care at page 1400 of the 1994 Montana 
Administrative Register, issue number 10. 

2. The Departaent has aaended rules 46.10.314, 46.10.402, 
46.10.408 and 46.10.409 as proposed. 

J. The Departaent has adopted (Rule I] 46.10.110, 
DEFINITIQHS as proposed. 

4. No written comaents or testimony were received. 

~l \~e-. ,t 
D:rector, soc:ll:f and Rehabilita-

tion Services 

Certified to the Secretary of state, Auqust 29, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REQABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the aatter of the 
adoption of Rule I 
[46.10.210) and the 
aaendaent of rule• 
46.10.108, 46.10.207, 
46.10.403, 46.10.505, 
46.11.120 and 46.11.125 
pertaining to APDC and food 
ataap aonthly reporting 
requir-ente 

TO: All Intareetad Peraon• 

NOTICE OP THE ADOPTION OP 
RULE I [46.10.210) AND THE 
AKBNDIIENT OP RULES 
46.10.108, 46.10.207, 
46.10.403, 46.10.505, 
46.11.120 AND 46.11.125 
PERTAINING TO APDC AND POOP 
STAMP MONTHLY REPORTING 
REQUIREMENTS 

1. on Kay 12, 1994, the Dapartaant of Social and 
Rehabilitation Service• publiehad notice of the propoeed 
adoption of Rule I [46.10.210) and the aaandaent of rulee 
46.10.108, 46.10.207, 46.10.403, 46.10.505, 46.11.120 and 
46.11.125 pertaining to AFDC and food etaap aonthly reporting 
requireaente at page 1271 of the 1994 Montana Adainiatrative 
Regieter, iaeue nuaber 9. 

2. The Departaent baa aaended rulea 46.10.108, 46.10.207, 
46.11.120 and 46.11.125 aa propoaed. 

3. The Dapartaent baa adopted 
REPORTING REQUIRBIIEHTS ae propoead. 

[RULE I) 46.10.210, 

4. The Dapartaent baa -ended the following rulea aa 
propoaed with the following changea: 

46.10.403 TABLE OF ASSISTANCE STANDARDS; METHOQS or 
COMP!lTING fAYMEIITS Subaection (1) reaaine aa propoeed. 
~ JLIGIBILfTx FOR ASSIST&KCE IS ALWAYS DITIRMINED 

PROSPECTIVELY FOR ALL APPLICAlfTS AHD BECIPIENTS. THAT IS. BASED 
011 TBE DIPABTMENT'S BEST E§TXMATI or INCOME Alfl) OTHER CIBCUM
STNJCIS WJIICH KILL EXIST IN A rtrl'URE IIOHTH OR MOJtTIIS. AN 
ELIGIBLJ!j APPLICN!'l' OR R.BCIPIENT'S BINEFIT FOR A PABTICUJ.AR MONTH 
IS CONfUTED USIIHi BITHER. RITRQSPEC'l'IVE OR PROSP£CTIVE BUDGETING 
AS SET PORTH IN SQBSICTION (3l OF TBIS RULE. 

Subeectione (2) through (2)(b) reaain aa propoaed but are 
renuabered (3) through (J)(b). 

(cl WHEN COMPARING GROSS MONTHLY INCQME TO THE GROSS 
MONTBLX INCOME STAHDARQ. FOR ASSISTAHCE QHITS WITH !WUfED IKCQME 
OR WHO LIVE WITB PER$0NS WITH !WUfED INCOME WHOSE INCQME IS 
PEEKED TO TBE ASSISTAHCE QHIT. TBE BUDGET MONTH IS TBE SAftE AS 
THE BEHEFIT M01fTH fOB TUB FIRST 2 MONTHS OF ELIGIBILITY AHQ FOR 
THE TBIRP Alfl) SQBSIOUINT IIOHTHS OF ELIGIBILITY THE BUDGET MQNTH 
IS 2 MOtiTJIS PRIOR TO TBE BQEriT MONTH. FOR ASSISTANCE UUITS 
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WITH NO EARHEP INCQME AHP WHO PO NOT LIVE WITH PERSONS WITH 
EARHED INCOME WHOSE INCQME IS PEEKED TO THE ASSISTAHCE UNIT. THE 
BUDGET MONTH IS THE SAKE AS THE BEHEFIT MONTH FOR THE FIRST 2 
MONTHS OF ELIGIBILITY AHP FOR THE THIRD AHP SUBSEQUENT MONTHS OF 
ELIGIBILITY, 

Cdl WHEH CQMPARING NET MONTHLY INCQME TO THE NET MONTHLY 
INCQME STAlfDARPS. FOR A$SISTAHCE UNITS WITH EARHEP INCOME OR WHO 
LIVE WITH PQSOHS WITH EAIUfEP INCQME WHOSE INCOME IS PEEKED TO 
TUB ASSISTANCE UNIT. THE BUDGET MONTH IS THE SAKE AS THE BEHEFIT 
IIOHTH FOR TBE FIBST 2 MONTHS OF ELIGIBILITY I AHP FOR TBE THIRP 
AHP SQBSEOUENT MONTHS OF ELIGIBILITY THE BUDGEt MONTH IS 2 
MOHTJfS PBIOR TO THE BEHEFIT MONTJI, FOR ASSISTAHCE UNITS WITH NO 
EN!NED INCQME AHP WHO PO HOT LIVE WITH PEBSOHS WITH EARNED 
INCQME WUQSE INCOME IS PEEKED TO TBE ASSISTAHCE UNIT. THE BUDGET 
MONTH IS THE SAME AS THE BEHEFIT MONTH FOR THE FIRST 2 IIOHTUS OF 
ELIGIBILITY AHP FOR TUB THIRQ AHP SQBSEOUENT MQHTHS OF ELIGIBIL
U'.L. 

Subsections (2) (c) through (2) (f) re1ain the same as 
proposed in text but are ranlllllberad (J) (e) through (J) (h). 
subsections (J) through (4)(b) remain the same as proposed in 
text but are ranuabarad (4) through (5)(b). 

AUTH: Sec, 53-4-212 and 53-4-241 MCA 
IMP: Sec. 53-4-211 and 53-4-241 MCA 

46,10.505 PEFIHITIOHS Subsections (1) through (4)(a) 
remain as proposed, 

(II» Wh- e_,ariRt t•••• •eRt.bly iRee•a toe t;be '!fi'Eiee 
••~ly iRe••• s'6aRdard as defiRed iRA.~ 46.19.t9l 1 ~be b~d'!fe~ 
MeR.a is elta sa•• •• e1ta lleRafie ••R~ fer ~· first ewe ••Rtbe 
ef eUtilliliey aiM fer tlha tlllird aiMI s\lha•!l'laR'6 ••ft'6be ef 
alitillilit.y tllle ll'ldtat. ••"~ ie ~we ••R'6he prier \e t.bs lleRefit. 
~ 

Subsection (5) ra .. ins as proposed. 
(a) WheR applyiRt Rat ••R~ly inee•e \e the nee •entbly 

iRes•• a\aRdard as dafiRed in ARM 4&.19.49a 1 \be l1\ld9et •entb ia 
t.ha •- aa '61\e llanafitl •eRt\A fer '61\a firet. we il ••"~"• ef 
elitilliliey, aRdz f~er tlha tlhird and s~ll•ell'len'6 ••"~he ef eli'!fi 
llili\Y.L the IIYd••• •entlh ia we il •eRthe prier te \he lleRefit 
••n ..... for raaitian'• rewwirad '' fila a •en\bly raper\• and the 
I!J!IIIII' ••n\11 il \;lla •••• ae \he !tenofi' •entb fer all et;ber 
,..ebiaMao 

Subsections (6) and (7) ra•ain as proposed, 

AUTH: Sac. 53-4-212 and 53-4-241 MCA 
IMP: sac. 53-4-211, 53-4-231, 5J-4-241 and 53-4-242 MCA 

5. The Department has thoroughly considered all 
commentary received: 
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COKKENT: Subsection (5)(a) of ARM 46.10.505, which describes 
the aethodoloqy used to budget nat incoae, does not belong in 
ARM 46.10.505, which is a definitions rule. Additionally, the 
budgeting aethod described in subsection (5) (a) appears to 
conflict with the .. thodoloqy described in ARM 46.10.403(2) as 
proposed to be aaended. 

RESPQNSE: The departaent agrees. Therefore subsection (5) (a) 
of ARM 46.10.505 has been aoved to ARM 46.10.403 and has been 
changed to reflect accurately the departaent's new budqeting 
aethodoloqy. For the aa•e reasons the depart•ent is also 
a•endinq subsection (4) (b) of ARM 46.10.505, which describes the 
.. thodoloqy used to budget gross inco .. , and is •oving it to ARM 
46.10.403. 

CQMMEHT: ARM 46.10. 403 should state aore clearly that eligibil
ity for AFDC is always deterained prospectively. 

RESPQNSE: The departaent agrees. Subsection (2) has been added 
to ARM 46.10.403 statinq •ore clearly that eligibility is always 
deterained prospectively. 

Certified to the Secretary of State, August 29, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rulea 
46.12.802, 46.12.805 and 
46.12.806 pertaining to 
aedicaid coverage and 
reiaburaeaent of wheelchair• 
and wheelchair acceaaoriea 

TO: All Intereated Peraona 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.802, 46.12.805 
AND 46.12.806 PERTAINING TO 
MEDICAID COVERAGE AND 
REIMBURSEMENT OF 
WHEELCHAIRS AND WHEELCHAIR 
ACCESSORIES 

1. On July 7, 1994, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.802, 46.12.805 and 46.12.806 pertaining 
to aedicaid coverage and reimbursement of wheelchairs and 
wheelchair accessoriea at page 1811 of the 1994 Montana 
Adainiatrative Regiater, iaaue nuaber 13. 

2. The Department has amended rule 46. 12. 802 as proposed. 

J. The Departaent has aaended the following rules as 
propoaed with the following changea: 

t6. l.2 I 805 PRQ8THITlC DEVICES. DURABLE MEDICAL EQUIPMENT. 
AND MEDICAl. sypPLIBS. RJIMBUBSEMENT REQUIREMENTS 
Subsection& (1) through (l)(c)(v) reaain as proposed. 
CAl All wheelchairs and wbeelcbAir accessories WITU 

CQMBINED CHARGES JXCEEDIHG SL 500 OR WITH CHABGES FOR ANY SINGLE 
ITIM EXCEEQIHG Sl.OOO are sub1ect to reyiev by the department 
for ud.ical necessity and 1111st be prior authorized by the 
departunt. All prior authorization requests must include 
sublission to tbe dopartaont of tbe pertinent manufacturer's 
price list pages for the regueat&d item. 

Subsections (l)(d) through (4) reaain as proposed. 
CS) If tb• departaont's fee calculated under ARM 

46.12.806(3) for a ragueeted yheelchair and/or wbeelchair 
acceaapries yquld axc•ld iiztiR $3.499.99. including b9th the 
yheelchair and any accessories. the yheelcbair And accessories 
will bt purcha11d And tbe rei!lbursement A!DQUnt determined 
tbrqugh a coapatitive bid woceas conducted by the department OR 
TUB D~ of a4ainistrotion, 

Subaection (5)(a) remains as propoaed. 
Ci) the wheelchoi( or acceagory Wlf not wrcba&ed through 

a competitive bid orocesa b&couee the fee was less than iiri9g 
$3.500; 

Ciil the department detenaines on post-payment review that 
accessories were later added WITU NO DOCUMENTED CHANGE IN 
MEQICAI. CQNDITIQN AND that THE FEES FQR THE AQDITIONhL 
ACCESSORIES. toaathar with the aggunt of tha yheelchair and 
accessories originally purchased. exceed firSi9 $3.500: and 
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Subsection (S)(iii) remains aa proposed. 

AUTH: Sec. 53-6-113 NCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-ti-113 and 

53-6-141 NCA 

46.12.806 PBQSTU£TIC DEVICES. DURABLE MEPICAL EQUIPMENT· 
AHD MEQICAL SQPPLIBS. PEl SCHEQQLB Subsections (1) throuqh 

(2)(d)(ii) r.,ain aa proposed. 
t 3) The 4eDArtunt' 1 fie tcho4u1e. nterro4 to in ARM 

46.12.805(1). for ALL yheelcbaira an4 yheelcbair agceaaoriea 
shall be oe ftllftt! 831 or TUI IWfUlAC'l'UBIR'S LIST PBICI AT TJIE 
QATE TUB ITPJI IS ORPBRBQ BY TUB PBQvtDU. 

fat &e fee aohed11le ••tiM for eHndard waeelMain noll 
tie Bet of \llt Mmafaltlllltl'l lilt! Rl'illl Alllieotlle tie \llB 
wJ!joolehoic• por •Mn'"' of tibia nlo. o •tloll1loa:d Wbeoleboic ia 
A tsAaia vbeelaboir \hAt! ie nat! deeiwnod far wodifiaAtlion ADd 
\h•\ ••• ... •••••• a '''''" weitbint ill l•»n•• or 1••• 

ftll B• f11 egbedMl• •••!Hit! foc at•aiolSw vbeelgboira 
•&all ~· Mil of tlh• .. DMfAetlwrer'• li•tl pri .. AllliaAtll• We tlb• 
waeeltbAir, Per IMP~•••• of tlhia rwlo, a apoaial\V wbttlebair 
ia any wfte•laA•ir \hOt! ia nat! a •t!Andocd ybeelpftoic 1¥..,1•• 
af •p•aial'y yhttlMair• ••• lithWtilhtl, bwla a•4io.rie, 
E••lintc ••1• n •10•• and baayv tw•r vb••llhoi••• 

fat B• f11 aabe!IMlo MalHI\ fac all Woelpftob Aaa••aad•• 
aholl ts• 851 ef \he .. DMf•atlwr•r'• litt! •riga applieatslo tl• \b• 
a.. 

Cal ITEIIS HAVING HO MAHQUCTtJREB'S LIST PRICE, SUCH AS 
ITIMS CUSTQMIZEP BY TJIE PROVIPIB· WIW. BE RJIQUBBED IH 
ACCORQAIICI WITJI SQBSEC:TION ( 2) ( Q) I 

Sub!!octiont (4) through (4)(b) r ... in aa proposed. 

Sec. 53-6-113 NCA AUTHI 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA 

4. The Departatnt 
co .. entary received: 

haa thorouqhly considered all 

QQMMEHT: The 20t discount ott list price for standard wheel
chairs ia too larqe a discount for aaaller durable 11edical 
equipatnt (DME) dealers, and would not allow thea to participate 
in the aodicaid wheelchair business. 

ftESPOHSE: In order to retain this important qroup of wheelchair 
provider•, the proposed diacount on atandard chair• will be 
lowered to 17t and tho discount on specialty chairs and 
accessories will bt raised to 17t. This should help tho saall 
dealer• while aaintaininq tho cost aavinqs by receiving a larqer 
discount on tho opocialty it111a. 
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CQMMENT: The aaxiaua cost on wheelchairs of $2,500 before the 
chair aust qo out on bid is too low and would cause unnecessary 
delays in the delivery of the chairs. 

USPQBSE: The departaent has reevaluated the ceiling and raised 
the aaxiaua to $3,499.99. It••• with charges of $3,500 or more 
will be purchased through a coapetitive bid process. 

CQMKENT: The prior authorization process is too time consuming 
and adds additional costs to the chair. 

BESPQBSE: The departaent has evaluated the prior authorization 
syst .. and has found that few requests for chairs under $1,500 
have been denied. To expedite the process, these chairs will 
not require prior authorization unless an individual line item 
goes over the $1,000 liait set for other DME supplies. However, 
chairs for nursing boas recipients will continue to require 
prior authorization, since the department already pays the 
nursing hoae to provide a standard chair as part of their daily 
rate. The departaent will bid out chairs between $3,500 and 
$5,000, instead of using the Departaent of Administration (OOA). 
chairs over $5,000 will be bid through OOA. 

CQMMIHT: Using the January 1 price list for the current year 
would give the departaent an additional discount because 
manufacturers increase their prices throughout the year. 

USPQBSE: The department has revised the rule to allow the 
provider to attach copies of price lists pages that are in 
effect at the time the chair was ordered. This will allow the 
provider to receive a fee which reflects wholesale prices 
actually effective at the date of purchase. This will assure 
that the discount off list price will remain at the 17\ level. 

COMMENT: A vendor that invests tiae and expense to determine 
specifications for chairs that are to be bid by the department 
currently gets no monetary compensation if they are not the low 
bidder on the chair, evan though considerable time and expense 
has been invested. 

BESPQNSI: The departaent will provide a local code that can be 
used in instances where the supplier that provided the specifi
cations is not the one selected to provide the chair. This 
amount will not exceed $50.00. The provider that supplies this 
chair will not be allowed to bill for this service. 

CQMM£NT: Providers that do their own customizing are unable to 
submit price lists for services. How will they be compensated? 

RESPQNSE: The local codes that are already in place (W2600, 
wheelchair equipment not listed; W2661, wheelchair repair; 
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W266J, adaptive equipaent for the handicapped) will still be 
avllilable and ehould be utilized for theee circuaetances. These 
!teas will be reiabureed under ARM 46.12.806(2) (c) at 90\ of the 
provider•• actual charge. Language hae been added to the rule 
to clarify thie payaent aethod. 

QQMMENT: How will the departaent deteraine if equipment added 
on after the initial purchaee, and exceeding the $3,500 bid 
threshold was justified or eubject to penalty? 

RESPQNSB: It will be done through retroepective reviewe. If 
the recipient•• .. dical condition hae changed and the equipaent 
added to the chair reflecte that change, then the provider would 
not be eubject to any penalty. If the recipient'• aedical 
etatus had not changed and it appear• that the equipaent wae 
added later juet to avoid the dollar aaount ceiling for bidding 
equipaent, then tbe department will eeek recovery. 

5. The proposed change• will be applied retroactively 
to September 1, 1994. 

Certified to the secretary of State, Auqust 29, 1994. 
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NOTICE OF FUNCTIONS OF ADMINIS~~TlY~ QQQ~ ~QMMIT!~~ 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Depar~ent of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

stat~ent of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

stat~ents in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Ad!llinistraUve Rules of Montana {ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Ad!pinistratiyjt_~ter_(MARl· is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Aaministrative Rules of Montana IARMl : 

Known 
Subject 
Matter 

statute 
NUmber and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana {ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1994. 
Tbis table includes those rules adopted during the period 
July 1, 1994 through September 30, 1994 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) • 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1994, this 
table and the table of contents of this issue of the MAR. 

Thia table indicates the department name, title number, rule 
numbers in aacending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

APMINISTBATION. Department of, Title 2 

:01.21.137 
:01.21.704 
:01.21.903 

:01.21.1604 

2.U.3702 

2 .21. 5006 

and other rules - Sick Leave, p. 480, 1407 
Leave of Absence Without Pay, p. 483, 1409 
and other rules - Leave of Absence Due to Disability 
and Maternity, p. 473, 1410 
and other rule - Alternate Work Schedules, p. 476, 
1411 
and other rules- Recruitment and Selection, p. 467, 
1412 
and other rules - Reduction in Work Force, p. 498, 
1419 

2.21.6701 and other rules - Statewide Employee Incentive Award 
Program, p. 1784 

:01.21.8011 Grievances, p. 485, 1421 
2.21.8109 Bqual ~ployment Opportunity/Affirmative Action, 

p. 478, 14:012 
(Public Bmployeea' Retirement Board) 
1-III Mailing Membership Information about Non-Profit 

Organizations, p. SOB 
I-XI and other rules Medical Review of Members 

Diacontinuance of Disability Retirement Benefits -
Procedu:~:"es for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
Process - Election of Disability Coverage, p. 1191. 
1816, 2106 

:01.43.204 Administrative Procedures for Contested Cases, 
p. 203 9 
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{Teachers' Retirement Board) 
2.44.405 aad other rules - Adjusting Disability Allowances -

Interest on Non-Payment for Additional Credits -
Creditable Service for Teaching in Privata 
Educational Institutions, p. 2858, 561 

(State Compensation Insurance Pund) 
2. 55.320 and other rule a Method for Aasignment of 

2.55.324 
2.55.326 
2.55.327 

2.55.404 

Claaaificationa of Employments - Premium Ratasatting 
- Construction Industry Premium Credit Program -
Medical Deductible, p. 597, 1423 
Premium Ratasetting, p. 1497, 2108 
Minimum Yearly Premium, p. 981, 1817 
and other rules - Construction Industry Program -
Scheduled Rating for Loss Control Non-compliance 
Modifier and Unique Risk Characteristics Modifier, 
p. 2870, 292, 661 
Scheduled Rating - High Loaa Modifiers, p. 661 

AGRICVLTQRB. D•partment of. Titl• 4 

I 

I-VIII 

I-VIII 
4.2.102 

4.4.312 
4.5.202 
4.15.101 

Emergency Rule to Allow the Uaa of the Pesticide 
Pirimor Under Section 18 of PIPRA, p. 2109 
Rinsing and Disposal of Pesticide Containers, 
p. 1317, 1988 
Pesticide Disposal Program, p. 600, 1280 
and other rule Exception• and Addition• 
Agricultural Sciences Diviaion Exceptions 
Additions for Plant Induatry Division, p. 1501, 
Proceaa of Payment for Loaaea, p. 2373 

for 
and 

1987 

and other rule - Category 1 Noxioua Waada, p. 93, 563 
and other rule - Peea - Mediation Scheduling and 
Agrea.ent Procedure&, p. 1499, 1989 

STATE AUPITOR. Title 6 

I-II Emergency Adoption - Allowing Credit to Domaatic 
Ceding Inaurera Reduction of Liability for 
Reinsurance Ceded by Domestic Inaurara to Aaauming 
Inaurara, p. 564 

I-III Electronic Piling of the Appointment and Termination 
of Inaurance Producara, p. 1323, 1820 

I-XIII Small Employer Carrier Reinsurance Program, p. 1200, 
2111 

I-XXIV Small Employer Health Benefit Plana, p. 511, 1528, 
1990 

(Claasification and Rating Committee) 
6. 6. 8301 Updating Reference& to the NCCI Baaic Manual for 

Workers' companaation and Employers' Liability 
Insurance, 1980 Bdition, p. 608, 1669 

6.10.102 and other rules Exempting Certain Foreign 

17-9/8/94 

Securitiea from Ragiatration - Requiring that Exempt 
Foreign Savinga and Loan Aasociationa be Membara of 
the Federal Deposit Insurance Corporation and that 
their Certificate& of Depoait be Fully Insured by the 
Federal Deposit Insurance Corporation, p. 95, 569 
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COHMERCE. Department of. Title 8 

(Board of 
8.6.405 
8.6.407 
(Board of 
8.8.2804 

(Board of 
8.12.601 

8.12.601 

(Board of 
I 
(Board of 
8.14.401 

(Board of 
8.16.602 

Architects) 
Reciprocity, p. 715, 1577 
Examination, p. 983 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Fees - Promoter-Matchmaker, p. 985, 
1670 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Interns and Preceptors, p. 1503 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222, 1578 

Clinical Laboratory Science Practitioners) 
Continuing Education, p. 611, 1671 

cosmetologists) 
and other rules - Practice of Cosmetology, Manicuring 
and Electrolysis, p. 331, 1679, 1822 

Dentistry) 
and other 
Auxiliary 
Exemptions 
1120 

rules Dental Hygienists Use of 
Dental Hygienists Personnel and 

and Exceptions - Definitions. p. 2743, 

8.16.904 and other rules - Adainistration of Anesthesia and 
Sedation by Dentists - Prohibition - Permits Required 
for Adainistration - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
On-site Inspection of Facilities. p. 2478, 1130 

8 .16 .10 02 and other rules - Continuing Education - Requirements 
and Restrictions, p. 988, 1506 

(State Electrical Board) 
8.18.402 and other rules Applications General 

Responsibilities Temporary Permit Fees 
Examinations Continuing Education Pioneer 
Electrician Certificates, p. 225, 951 

(Board of Hearing Aid Dispensers) 
8.20.402 and other rules - Fees - Examinations - Licensees 

from Other States, p. 717 
(Board of Horse Racing) 
8.22.501 and other rules - Definitions - Licenses - Fees -

Clerk of Scales General Provisions Grooms 
Jockeys Owners Declarations and Scratches 
Claiming - Paddock to Post - Permissible Medication, 
p. 547' 1282 

8.22.1402 and other rule - Permissible Medication - Trifecta 
Wagering, p. 1507, 2128 

(Board of Landscape Architects) 
8.24.409 and other rule - Fee Schedule - Renewals. p. 991, 

1579 
(Board of Medical Examiners) 
8. 28.502 and other rules Requirements for Licensure 

Unprofessional Conduct - Definitions with Regard to 
the Practice of Acupuncture, p. 613, 1580 
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8.28.1501 

(Board of 
8.32.304 

8.32.425 
8.32.1501 

(Board of 
8.34.414A 
(Board of 
8.35.402 

(Board of 
8.39.518 
(Board of 
8.40.404 

(Board of 
8.42.402 

(Board of 
8.48.407 

(Board of 
8.57.401 

(Board of 
8.58.406C 

8.58.419 

(Board of 
8.59.402 
(Board of 
8.60.408 
(Board of 
8.62.413 

(Board of 
8.63.501 
(Board of 
8.64.802 
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and other rules - Physician Assistant& - Definitions 
- Qualifications - Applications - Pees - Utilization 
Plana - Protocol - Temporary Approval - Informed 
Conaent - Termination and Tranafer - Unprofeaaional 
Conduct, p. 720, 1582 

Nuraing) 
and other rules - Advanced Practice Registered Nuraes 
- Executive Director - Bxaminationa - Inactive Status 
- Schools - Prescriptive Authority - Clinical Nurae 
Specialists - Delegation of Nursing Tasks, p. 100, 
1424 
Fees, p. 2375 
and other rules - Prescriptive Authority, p. 615, 
1326 

Nursing Home Administrators) 
Application for Examinations, p. 993 

Occupational Therapy Practice) 
and other rules - Definitions - Use of Modalities, 
p. 116, 663 

outfitters) 
and other rules - Fees - Misconduct, p. 2377 

Pharmacy) 
and other rulea - Fees - Out-of-State Mail Service 
Pharmacies, p. 2073, 2586, 571 

Physical Therapy Examiners) 
and other rules - Examination& - Feea - Licenaure by 
EndoraeJ~~ent - Foreign-Trained Applicants, p. 996, 
1583 

Professional Engineers and Land Surveyor&) 
and other rule Affiliation with National 
Associations - Complaint Process, p. 1625 

Real Estate Appraisers) 
and other rules Definitions 
Requirements Course Requirements 
Education - Feea, p. 727, 1584 

Realty Regulation) 

Application 
Continuing 

and other rule - Application for Equivalency -
Broker - Grounds for License Discipline - General 
Provision& - Unprofessional Conduct, p. 730, 1585 
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232, 667 

Respiratory Care Practitioner&) 
Definition&, p. 123, 668 

Sanitarians) 
Standards of Regiatration Certificate, p. 349, 952 

Speech-Language Pathologists and Audiologists) 
and other rule - Fees - Schedule of Supervision -
Contenta, p. 1327, 1992 

Passenger Tramway Safety) 
Adoption of the ANSI Standard, p. 351, 1136 

Veterinary Medicine) 
and other rules - Applications for Certification -
Qualification Management of Infectious Wastes, 
p. 1329, 1993 
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(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

8.70.101 
(Banking 
I-II 

8.80.104 

8.80.307 

p. 1331, 1994 
and other rules - Building Codes, p. 2173, 299, 670 

and Financial Institutions Division) 
and other rules Retention of Bank Records 
Investment Securities, p. 355, 1137 
and other rules - Semi-Annual Assessments Upon Banks, 
Investment Companies and Trust Companies - Fees for 
Approval of Automated Teller Machines and Point-of
Sale Terminals, p. 353, 1143 
Dollar Amounts to Which Consumer Loan Rates are to be 
Applied, p. 359, 953 

(Board of Milk Control) 
8.86.301 and other rule - Establishment of the Class III for 

Milk in the State - Purchase and Sale of Surplus Milk 
between Distributors within the State, p. 1334 

(Banking and Financial Institutions Division) 
8. 87.202 and other rules Investigation Responsibility 

Application Procedures and Requirements for a 
Certificate of Authorization for a State Chartered 
Bank - Assuming Deposit Liability of Any Closed Bank 
- Merger of Affiliated Banks - Establishment of New 
Branch Banks - Discovery and Hearing Procedures -
Application Requirement, p. 361. 1146 

(Local Government Assistance Division) 
I Ad$inistration of the 1994 Treasure State Endowment 

(TSEP) Program, p. 125, 1589 
I Ad$inistration of the 1994 Federal Community 

Development Block Grant (CDBG) Program, p. 127, 1597 
8.94.4102 and other rules - Report Filing Fees Paid by Local 

Government Entities Financial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999, 2430 

(Hard-Rock Mining Impact Board) 
8.104.101 and other rules - Ad$inistration of the Hard-Rock 

Mining Impact Act, p. 1627 
(Board of Housing) 
8.111.405 Income Limits and Loan Amounts, p. 5, 577 
(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002, 1823, 1995 
8.127.1007 Sales Staff Incentive Plan, p. 1947 

BDUCAIIQN. Title 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules School Funding and Tuition, 

p. 1006. 1824 
(Board of Public Education) 
I Teacher Certification Surrender of a Teacher 

Specialist or Administrator Certificate, p. 817 
I Teacher Certification Area of Specialized 

Competency, p. 237, 954 

Montana Administrative Register 17-9/8/94 



10.55.601 
10.57.301 

10.57.501 

10.58.102 

10.64.355 

10.64.355 
10.65.101 
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Acc~editation Standa~ds; P~ocedu~ea, p. 1642 
Teache~ Certification Endorsement Information, 
p. 815, 1690 
Teacher Certification - School Psychologists, School 
Social Workers, Nurses and Speech and Bearing 
Therapiats, p. 234, 955 
and other rules - Teacher Certification - Teacher 
Education P~ograma Standards, p. 814 
Emergency Amendment - School Bua Body Standards, 
p. 956 
Transportation - Bus Body, p. 733 
Hours and Days of Instruction - Policy Governing 
Pupil Instruction Related Days Approved for 
Foundation Program Calculations, p. 1640 

FAMILY SERVICES. Department of, Title 11 

I 

I-II 

I-II 

11.5. 501 

11.5. 601 

11.5.602 

11.7.901 

11.8.304 
11.12.413 

11.14.103 

and other rules - Day Care Facilities - Legally 
Unregistered Providers Participating in Day Care 
Benefits' Programs, p. 129, 958 
and other rules - Counting Children Considered to be 
in Day Care - Infant Needs of Non-Infanta - Defining 
Day Ca~e Center, Family Day Care Home and Group Day 
Care Home, p. 2389 
Placement of Children with Out-of-State Providers, 
p. 1338, 1996 
and other rules - Child Protective Services, p. 1792, 
2431 
and other rules - Case Recorda of Abuse and Neglect, 
p. 1789, 2433 
and other rule - Case Reco~da of Abuse or Neglect, 
p. 238, 1290 
Adoption and Incorpo~ation of the Regulations of the 
Association of Administ~atore of the Interstate 
Co.pact on the Placement of Children, p. 621, 1294 
Violations of Aftercare Agreements, p. 819, 1590 
and other rules - Medical Necessity Requirements of 
Therapeutic Youth G~oup Homes, p. 2380 
Regist~ation and Licensing of Day ca~e Facilities, 
p. 2393 

PlGH. WILDLIFE. AND PA&XS. Department of, Titlt 12 

I Classifying Certain Types of Actions Taken Under the 
River Restoration Program as Categorical Exclusions, 
p. 1649' 2129 

I Nonresident Hunting License Preference System, 
p. 242, 1834 

I-V and other rules - Wildlife Habitat, p. 1644 
I-X Block Management Program, p. 1064, 1691 
12.6.901 Emergency Amendment - Extending the No Wake Speed 

Zone in Bigfork Bay of Flathead Lake, p. 2434 
12.6.901 Establishment of a No Wake Speed Zone on Portions of 

the Blackfoot and Cla~k Pork Rivera, Missoula County, 
p. 825, 1699 
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HIALTH AND BNYIRONMINTAL SCIINCES, PeDartm~nt of. Title 16 

I 

I-V 

I-IX 

I-X 
I-XIII 
16.8.708 

16.8.945 

16.8.1301 

16.8.1413 

16.8.1903 

16.8.1907 

16.8.1908 

16.10.101 

16.10.239 

16.10.501 

16.10.1001 
16.10.1311 

16.20.202 

16.20.603 

16.20.1003 

16.24.104 

16.28.202 

16.28.1005 

Integrated Solid Waste Management Plan, p. 1510 
Water Quality Permit and Degradation Authorization 
Pees, p. 2489, 393, 672 
Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398 
and other rules - Implementation of the Water Quality 
Act's Nondegradation Policy, p. 2723, 849, 2136 
Water Quality - Use of Nixing Zonas, p. 835, 2136 
Home Infusion Therapy Licensing, p. 882 
and other rules - Air Quality - Incorporation of 
Federal Air Quality Rules and Incorporation of the 
Montana Source Testing Protocol and Procedures 
Manual, p. 2043 
and other rules Air Quality Prevention of 
Significant Deterioration of Air Quality, p. 2048 
and other rulea - Air Quality - Open Burning of 
Christmas Tree Waste - Open Burning for Co.mercial 
Pilm or Video Production&, p. 867 
and other rule - Air Quality - Opacity Requirement& 
at ~raft Pulp Mills, p. 1654 
and other rule - Air Quality - Air Quality Operation 
and Permit Pees, p. 2052 
Air Quality - Pees for the Smoke Management Program, 
p. 1511, 2130 
Air Quality - Peea for Chriatmaa Tree Waatea and 
Commercial Pilm Production Open Burning, p. 2054 
Pood, Drugs and Cosmetics - Incorporating Federal 
Pood Standard&, p. 2395 
and other rulea - Minimum Performance Requir~nta 
for Local Health Authorities, p. 1797 
and other rules - Bottled Drinking Water and Ice 
Regulation&, p. 2404 
Annual Jail Inspection&, p. 2041 
Swimming Pool Inspections Indication of What 
Constitutes a Pull Facility Inspection and a Critical 
Point Inapection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 
and other rules - Drinking Water - Setting Standards 
for Public Drinking water that Incorporate Federal 
Requirements for Phaae II and V Contaminants and Lead 
and Copper, p. 1362, 2131 
and other rules - Water Quality - Surface Water 
Quality Standards, p. 2737, 827, 2136 
and other rules - Water Quality Ground Water 
Quality Standard& - Mixing Zones - Water Quality 
Nondagradation, p. 244, 846, 2136 
and other rules - Children's Special Health Services 

Standards for the Children's Special Health 
Services Program, p. 1340, 1836 
and other rules - Communicable Diseases - Reportable 
Diaeaaea, p. 623, 1295 
Tuberculal!li& Control Requirements for Schools and Day 
Care Facilities. p. 1652, 2305 
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16.30. 801 and other rules Emergency Medical Service• 
Reporting of Bxpo111ure to Infectious Di111ea•es, 
p. 1251, 1704 

16.32.110 Health Planning Certificate of Need Required 
Findings and Criteria, p. 639, 1296 

16.32.356 and other rules- Adult Day Care- Licen111ure of Adult 
Day Care Centers, p. 1255, 1838 

16.32.373 and other rules Standards for Licensure of 
Hospices, p. 631, 2436 

16. 32. 3 80 and other rules Personal care Licensure of 
Personal Care Facilities, p. 1342, 2306 

16.44. 303 and other rules Solid and Ha~ardous Waste 
Hazardoua Waste Manageaent - Use of U111ed Oil as a 
Dust Suppressant, p. 556 

16.45.1201 and other rulea Underground Storage Tanks 
Underground Storage Tank Installer and ln•pector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Pees, p. 1221 

TRAHSPORTATlON. Department of. Title 18 

18.7.302 

18.8.101 

I-VII 
I-XI 

23.5.101 

23.15.102 

23.16.101 

and other rules - Motorist Information Signs, p. 137, 
674 
and other rules - Motor Carrier Services (Fo~erly 
•Gross Vehicle Weight"), p. 2875, 1148 

Regional Youth Detention Services, p. 2886, 579 
and other rules - Instituting Procedures for the 
Revocation or Suspension of the Certification of 
Peace Officers and Other Public Safety Officers -
Procedure• for Peace Officer Standard• and Training, 
p. 893, 1449 
State Adoption of Federal Hazardous Materials 
Regulations, p. 1469, 141, 578 
and other rules Crime Victims Compensation, 
p. 1381, 1999 
and other rules - Public Ga.bling, p. 2406 

LA80R AND INDVSTIY. pepartm~nt of. Title 24 

I-IV 

I-IX 

I-XI 
I-XIX 

(Workers' 
24.5.322 

24 .11. 202 

17-9/8/94 

Impl-antation of Education-baaed Safety Programs for 
Worker&' Compensation Purposes, p. 257, 1156 
Groups of Buainess Entities Joining Together for the 
Purchase of Workers' Compensation Insurance, p. 9, 
681 
Workers' Compensation Data Base System, p. 1949 
and other rules - Claims for Unpaid and Underpaid 
Wages - Calculation of Penalties, p. 367, 1152 

Compensation Judge) 
and other rules - Procedural Rules of the Court, 
p. 248, 675 
and other rules Unemployment Insurance Benefit 
Eligibility, p. 2056 

Montana Administrative Register 



24.16.9007 
24.29.101 

24.29.1416 

:14.29.1513 
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Montana's Prevailing Wage Rate, p. 912, 1705 
Organizational Rule for the Former Division of 
Workers• Compensation, p. 2351 
Applicability of Rules and Statutes in Workers' 
Compensation Mattera Applicability of Date of 
Injury, Date of Service, p. 143, 679 
and other rules Utilization and Medical Fee 
Schedules for Workers' Co.penaation Matters, p. 146, 
680 

STAIB LANQS. Dtpartmtnt of, Title 26 

I-UV 

26.3.180 

26.3.186 

26.4.201 
26.4.301 

26.4.301 

and other rules - Regulation of Hard Rock Mining or 
Exploration, p. 1956 
and other rules - Recreational Use of State Landa, 
p. 641, 1844 
and other rules Authorizing and Regulating 
Bnrollment of State Landa in Block Management Areas, 
p. 1071, 2002 
and other rules - Opencut Mining Act, p. 914, 1871 
and other rules - Regulation of Prospecting for Coal 
and Uranium, p. 2414 
and other rules - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064 

NATURAL RISQURCBS AND CQNSBBVATIQN. Department of, Title 36 

I Reject, Modify or Condition Permit Applications in 
the Willow Creek Basin, p. 1809 

I-VI Horizontal Wells and lnhanced Recovery Tax 
Incentives, p. 925, 1875 

36.16.102 and other rules - Water Reaervationa, p. 262, 1297 

PUQLIC SIRYICI RIGQLATIQN. Department of, Titlt 38 

38.2.3909 
38.3.201 

38.3.2504 

Stenographic Recording and Transcripts, p. 929, 2010 
and other rules Registration of Intrastate, 
Interstate and Foreign Motor Carriers to Implement 
New Federal Requirements on Single State 
Registration, p. 275, 964 
and other rules - Tariff Fee - Tariff Symbols, All 
Relating to Motor Carriers, p. 14, 965 

RIVINUJ. Departmtnt of. Title 42 

I-II 
I-VIII 
42.11.301 

42.11.301 
42.12.103 

42.12.1:18 
42.15.308 
4:1.16.104 

Limited Liability Companies, p. 931, 1721 
Regulation of Cigarette Marketing, p. 375, 1453, 1722 
and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003. 2423 
Catering Bndoraement, p. 2094 
Adjusted Oro•a Incoae, p. 657, 1720 
Nat Operating Loss Carryback, p. 1657, 2352 

Montana Administrative Register 17-9/8/94 



42.21.162 
42.23.606 
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Personal Property Taxation Dates, p. 2907, 685 
and other rules - Estimated Tax Payments, p. 1659, 
2353 

42.25.1201 and other rules - Horizontal Wells, p. 1663, 2354 

SECRJTARY OF STATE, Title 44 

(Commissioner of Political Practices) 
44,10.331 Limitations on Receipts from Political Committees to 

Legislative Candidates, p. 659, 2442 
44.12.107 Waiver of Registration Fees of State Government 

Rmployees Who Register as Lobbyists, p. 2425 

SOCIAL AND RJHABILITATION SERVICES. Department of. Title 46 

I 

I-IX 

I-X 

46.10.108 

46.10.314 
46.10.403 

46.10.403 

46.10.803 
46.12.204 
46.12.503 

46.12.571 
46.12.590 

46.U.702 
46.12.802 

46.12.1107 

46.12.1222 

46.12.2002 

46.12.3803 
46.13.303 
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and other rule - Contractor Allotments for Community 
Block Grants, p. 933, 1725 
Child Support Enforcement Suspension of Licenses 
Process, p. 1386, 2447 
and other rules - Review and Modification of Support 
orders, p. 1392, 2011 
and other rules APDC and Food Stamp Monthly 
Reporting Requirements, p. 1271 
and other rules - Transitional Child care, p. 1400 
APDC Standards and Payment Amounts Concerning Shared 
Living Arrangements, p. 1264, 1726 
APDC Income Standards and Payment Amounts, p. 1090, 
1728 
and other rules - APDC JOBS Program, p. 1515, 2356 
Medicaid Requirements for Co-Payments, p. 286, 686 
and other rules - Medicaid Coverage and Reimbursement 
of Inpatient and Outpatient Hospital Services, 
P" 1076, 1732 
Ambulatory surgical Centers, p. 949 
and other rules - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111, 1744 
Medicaid Outpatient Drugs, p. 1525, 2443 
and other rules • Medicaid Coverage and Reimbursement 
of Wheelchairs and Wheelchair Accessories, p. 1811 
and other rules - Medicaid Coverage of Services 
Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936, 1591, 1878 
and other rules - Medicaid Coverage and Reimbursement 
of Nursing Facility Services, p. 1096, 1881 
Medicaid Coverage of Abortion Services in Cases of 
Rape or Incest, p. 2427 
Medically Needy Income Standards, p. 1109, 1750 
and other rules Low-Income Energy Assistance 
Program, p. 1983 

Montana Administrative Register 


