
RESERVE 
~KFM 
9035 
1973 
.A24~>a 

RESERVE 
MAlE LAW LlBRA\\l 

JUN 10 1994 
OF MONIANA 

MONTANA 
ADMINISTRATIVE 

REGISTER 

ISSUE NO. 11 
JUNE 9, 1994 
PAGES 1497-1624 



MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 11 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public bearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE BOARD 
OF THE STATE COMPENSATION INSURANCE FUND 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rule 2.5S.3~4 
pertaining to premium 
ratesetting. 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT OF 
RULE 2.55.324 

TO: All Interested Persons: 

1. On June 29. 1994, the State Compensation Insurance 
Fund will hold a public hearing at 2:00p.m., in Room 303 of the 
State Compensation Insurance Fund Building, 5 South Last Chance 
Gulch, Helena, Montana, to consider the amendment of rule 
2.55.324. 

2. The rule proposed to be amended provides as follows: 

2.55.324 PREMIUM RATESETT!N,.G ( 1) (2) (a) remain the 
same. 

(b) Payrolls for horse racing activities conducted at 
licensed Montana race tracks and hauling of horses between those 
race tracks from March 1 through September 30 of each year have 
been determined not to be sufficiently verifiable for tne hor>!!e 
%~cing indn3t%~ and a fee basis shall be used. The fee for each 
March 1 through September 30 period shall be based on the 
aggregate revenue requirement~ of this classification and 
allocated among the projected number of industry participants. 
'Pne polic~ period ~nd pren<itlm r!!tl!e>!! £or tni:! indtl:!I!I~ n<ay be 
placed on a calendar :year ba3i3. The percentage increase or 
decrease limits in subsection (4) apply to payroll-based rates 
and do not apply to fee-based coverage. However. the board may 
approve limits on the revenue requirement for fee-based 
coverage. This subsection will become effective October 1. 
l.llL.. 

(3) - (7) remain the same. 

AUTH: Sec. 39-71-2315 and 39-71-2316 MCA. 
IMP: Sec. 3 9-71-2211, l2...:JJ...=1111 and .3 g-71-·2316 MCA. 

3. Amendment of rule 2.55.324(2) (b) is necessary because 
the Montana board of horse racing (MBHR) entered into premium 
fee collection agreements with the State Fund for calendar years 
1989, 1990. 1991, 1992, and 1994; however, MBHR has regulatory 
authority at Montana race tracks only during the "racing season" 
which MBHR defines as March 1 through September 30 of each year. 

The purpose of this r·ule amendment is to limit coverage 
based on the "fee basis" premium collection method to "on and 
between tracks during the racing season," ~s requested by the 
MBHR. Payroll-based policies would be required for this 
industry for all activities from October 1 through the end of 
the following February ~nd for all offtrnck activit!~~. wirh lh0 
except ion of hauling between l racks, from March 1 t hrouyh 

MAR ~oticc No. 2-SS-IG 
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September 30 each year. The exception to subsection (4) and the 
allowance of limits on the revenue requirement is to clarify the 
board's discretion in applying limits to fee-based coverage. 

4. The State Compensation Insurance Fund makes reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. Persons needing 
accommodations must contact the State Fund, Attn: Ms. Dwan Ford, 
P.O. Box 4759, Helena, MT 59604; telephone (406) 444-6480; TDD 
(406) 444-5971; fax (406) 444-6555, no later than 5:00 p.m., 
June 22, 1994, to advise as to the nature of the accommodation 
needed and to allow adequate time to make arrangements. 

5. Interested persons may submit their data, views. or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to state fund 
attorney Nancy Butler, Legal Department, State Compensation 
Insurance Fund, 5 South Last Chance Gulch, Helena, Montana 
59604-4759, and must be received no later than July 7, 1994. 

tments have 

Legal Counsel 
the Board 

Certified to the Secretary of State May 31, 1994. 

11-6/9/94 MAR Notice No. 2-55-16 
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DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the ) 
proposed repeal of rules) 
relating to fees and ) 
mediation scheduling and) 
agreement procedures ) 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEI\L OF 
RULES 4.15.101 1\ND 4.15.201 

NO PUBLIC HEARING CONTEMPLATED 

1. on July 9, 1994, the Department of Agriculture 
proposes to repeal the above stated rules in their entirety. 

2. The rules proposed to be repealed, are located on 
4-653 and 4-655 of the Administrative Rules of Montana. 
The rules as proposed to be repealed are as follows: 

4.15.101 FEES (IS HEREBY REPEALED) 1\.liTH: Sec. 80-13-104 
MCA; ~R· Sec. 80~13-111 MCI\ 

4.15.201 MEDIATION SCHEDULING AND AGREEMENT PROCEDURES 
(IS HEREBY REPEALED) 1\.UTH: Sec. 80-13-104, MCA; IMP, 80-
13-201, 202, 203, MCA 

REASON: Effective July 1, 1993, the Agricultural Assistance 
and Counseling Program Title BO, ch. 13, MCA was repealed. 
These rules, which had been adopted to implement that program, 
are no longer necessary. 

3. Interested persons may submit their written data, 
views, or arguments concerning the proposed repeal to Ralph 
Peck, Deaartrnent ot Agriculture, Agricultural Development 
Division, P.O. Box 200201, Helena, MT 59620-0201, no later 
than July 7, 1994. 

4. If a party who is directly affected by the proposed 
repeal wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Ralph Peck, Department of 
Agriculture, P.O. Box 200201, Helena, MT 59620-0201, no later 
than July 7, 1994. 

5. If the department receives requests for a public 
hearing under section 2-4-315, MCA, on the proposed repeal, 
from either 10% or 25%, whichever is less, of the persons who 
are directly affected by the proposed repeal from the 

r;;"\F Not icr' t\o .. \-G7 11-G/'l/'H 
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Administrative Code Co-ittee of the legislature; from a 
governmental subdivision or agency; or from an association 
having not fewer than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 151, based on the number of pesticide 
applicators in the state. 

w. Ralph Peck, Administrator 
DEPARTMENT OF AGRICULTURE 

orney 

Agriculture 

certified to the Secretary of state Office May 24, 1994 

11-6/9/94 MJ\R t:ot icc No. 4-6 7 
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DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the 
proposed repeal and 
amendment for agri
cultural exceptions and 
additions 

NOTICE OF PROPOSED REPEAL 
OF ARM 4.2.103 AND PROPOSED 
AMENDMENT OF ARM 4.2.102 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On July 10, 1994, the Department of Agriculture 
proposes to repeal and amend the above stated rules. 

2. The rules proposed to be repealed and arrenued are on 
page 4-15 of the Administrative Rules of Montana. 
The rule as proposed to be amended is as follows: 

4.2.102 EXCEPTIONS AND ADDITIONS FOR bGB!€ULTVRAL AHB 
B!fJ£,QGI€AL S€IENCB6 E!IVISIOII AGRICULTURAL SCIENCES DIVISION 

(1) ARM 1.3.201 (1) (a) requirements are modified by 
section 80-B-105(1) MCA. 

ill ARM 1.3.218 is amended by sections 80-6-102{71 and 
80-6-104(2) Mefu 

AUTH: Sec. 2-4-201, MCA IMP: 2-4-201, MCA 

The rule proposed to be repealed is as follows: 

4. 2. 103 EXCEPTIONS AND ADDITIONS FOR". PI;A__l!_T INDUSTRY 
DIVISION (IS HEREBY REPEALED) 

AUTH: Sec. 2-4-201, MCA IMP: 2-4-201, MCA 

REASON: Reorganization has merged Plant Industry Division 
under Agricultural sciences Division. 

3. Interested persons may submit their written data, 
views, or arguments concerning these amendments to Gary 
Gingery, Department of Agriculture, Agricultural Sciences 
Division, P.O. Box 200201, Helena, MT 59620-0201, no later 
than July 8, 1994. 

4. If a party who is directly affected by the proposed 
amendment wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Gary Gingery, Department of 
Agriculture, P.O. Box 200201, Helena, MT 59620-0201, no later 
than July 8, 1994. 

MAR Notice No. 4-GS 11-G/9/94 
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5. If the department receives requests for a public 
hearing under section 2-4-315, MCA, on the proposed amendment, 
from either 10\ or 25\, whichever is less, of the persons who 
are directly affected by the proposed amendment; from the 
Administrative Code Committee of the legislature; from a 
governmental subdivision or agency; or from an association 
having not fewer than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 151, based on the number of pesticide 
applicators in the state. 

~~tr•to< >J-V/'t' 
DEPARTMENT OF AGRICULTURE 

Certified to the secretary of state, May 31, 1994. 

11-6/9/94 Monti1na 1\dmlnistt·ativc Register 
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BEFORE THE BOARD OF CHIROPRACTORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to applications, reciprocity, 
and reinstatement and the 
adoption of a new rule pertain
ing to interns and preceptors 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE 
OF CHIROPRACTIC 

NO PU!1LIC IIEI\RING CONTCMPLI\TED 

1. On July 9, 1994, the Board of Chiropractors proposes 
to amend rules pertaining to the practice of chiropractic. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.12.601 APPLICATIONS. EDUCATIONAL REQUIREMENTS 
(1) through (4) will remain the same. 
(5} Applicants must furnish official verification from 

all states in which they are currently licensed. Verification 
must be sent directly to the board office from the other 
state,• 

Auth: Sec. 37·1-131, 37 1 134, 37-12-201, MCA; IMP, Sec. 
37-1-131, 37 1 134, 37-12-302, 37-12-304, 37 12 307, MCA 

REASON: This amendment is being proposed to provide for 
verification of licensure status from states in which the 
applicant is currently licensed. The verification would 
provide the Board with notice of any disciplinary actions 
sanctioned or pending against an applicant in another state. 

"8.12.605 RECIPROCITY (1) will remain the same. 
(2) The board shall reguire the applicant to have passed 

the Special Purposes Examination for Chiropractic (SPEC) 
administered by the national board of chiropractic examineLs~ 
The board will accept the passing score established by the 
national board of chiropractic examiners." 

Auth: Sec. 37-12·201, 37·12-304, MCA; IMP, Sec. 37·12-
JQi, 37·12-305, MCA 

REASON: Greater use of the SPEC exam would allow the Board to 
administer examinations in conjunction with other states and 
would make it easier to implement such aspects of examinations 
as reciprocity. The SPEC examination would not be used for 
initial licensure purposes and would not replace the National 
Board Parts I, II and III, but would allow applicants licensed 
in another state the opportunity to take the SPEC examination 
for reciprocity. SPEC examinations are designed for 
applicants who have been in practice for some time, for 
reciprocity/endorsement consideration, and for individuals who 
have a suspended or revoked license and are seeking 
reinstatement. The SPEC examination may also be used for 
other special uses, such as impairment evaluation. 

~L\H Notice ~;o. S-12-21 1 1- (, /9 / ') 1 
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"8.12.609 REINSTATEMENT (1) through (3) (g) will remain 
the same. 

(4) All applicants for reinstatement of license shall 
pass the Special Purposes Examination for Chiropractic (SPEC) 
administered by the national board of chiropractic examiners." 

Auth: Sec. 37-12-201. 37-12-304, MCA; IMP, Sec. 37-12-
~Q!, 37-12-323,MCA 

REASON: The SPEC examination is designed, in part, to test 
those individuals who have had license privileges suspended or 
revoked. 

"8.12.615 FEE SCHEDULE (1) through (9) will remain the 
same. 

{10) Application fee for student/interns ~ 
{11) Application fee for practitioners proposing 

to serve as preceptors .£5....QQ" 
Auth: Sec. 37-12-201, MCA; ~' Sec. 37-12-201, MCA 

REASON: This fee schedule is being amended to allow the Board 
to assess fees for the intern/preceptorship program recently 
enacted by the Legislature. The fees are commensurate with 
program area costs. 

3. The proposed new rule will read as follows: 

"I INTERNS AND PRECEPTORS (1) No student intern will 
be allowed to practice under the direction and supervision of 
a licensed chiropractor (the "preceptor") in the state of 
Montana unless the student has provided a letter from the 
chiropractic college the student is attending, listing the 
student's date of matriculation and expected graduation. 

(2) A student intern must complete an application form 
provided by the board and furnish current transcripts from the 
chiropractic college attended. 

(3) Student interns may not sign insurance claims, 
workers' compensation claims, medicare claims, birth or death 
certificates, or other documents that require the signature of 
a licensed chiropractor. 

(4) The student intern shall follow the laws and rules 
of the board, the same as if he or she were licensed as a 
chiropractor. 

(5) The sponsoring preceptor and the student intern must 
submit a signed conditions statement, along with the 
application. 

(6) The preceptor must be in good standing with the 
board. 

(7) The preceptor must provide malpractice insurance, if 
coverage over and above that which is provided by the 
chiropractic college is required. 

(8) The preceptor must have a minimum of five years of 
practice in the state of Montana. 

(9) The preceptor must be present within the practice 
environment at all times when an intern is seeing patients. 

(10) The preceptor must comply with the guidelines on 
involving an intern in the care of patients of the field 
doctor as required by the chiropractic college. 

11-6/9/94 MfR Notice No. 8-12-21 



-1sas-

(11) All applications for intern/preceptor programs must 
be approved by the board prior to starting the program." 

Auth: Sec. 37·12-304, MCA; IMP, Sec. 37-12-304, MCA 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Chiropractors, Lower Level, Arcade Building, 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to 
be received no later than 5:00p.m., July 9, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Chiropractors, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
July 9, 1994. 

6. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 38 based 
on the 378 licensees in Montana. 

BOARD OF CHIROPRACTORS 
CHRIS BUZAN, D.C., CHAIRMAN 

~~ .. BY: l{i-...~ -·:?t · -~Ut.--,J 
ANNI~: BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCF: 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 31, 1994. 

MAR Noti~o No. 8-12-21 11-G/9/94 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to continuing education and 
requirements and restrictions 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF 8.16.1002 AND 9.16.1003 
PERTAINING TO DENTISTS AND 
DENTAL HYGIENISTS 

TO: All Interested Persons: 
1. The notice of proposed board action published in the 

Montana Administrative Register on April 28, 1994, issue 
number 8, at page 988, is amended as follows due to a number 
of individuals requesting an opportunity to present data, 
views or arguments to the Board in person. In response to the 
requests, the Board has scheduled a hearing on the proposed 
rules and will open the rulemaking record to the date set 
forth below in order to receive additional comments. 

2. On July 7, 1994, at 11:00 a.m., a public hearing will 
be held in the conference room of the Professional and 
Occupational Licensing Bureau, Arcade Building, 111 N. 
Jackson, Helena, Montana, to consider the proposed amendment 
of rules pertaining to continuing education. 

3. The language of the proposed amendments designated 
above, the reason for the proposed amendments and the 
authority of the Board to propose the amendments are the same 
as cited in the original notice. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Dentistry, Professional and Occupational Licensing Bureau, 
Arcade Building, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana, to be received no later than 5:00p.m., July 7, 1994. 

5. Robert P. Verdon, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF DENTISTRY 
SCOTT ERLER, DDS, PRESIDENT 

BY, ULv ---;u ~.Y::vt:li 
ANNIE M. BARTOS, CHIEF COUNSEL 

Certified to the Secretary of State, May 31, 1994. 

11-(,/9/91 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to permissible medication and 
trifecta wagering 

NOTICE OF PROPOSED AMENDMENT 
OF 8.22.1402 PERMISSIBLE 
MEDICATION AND 8.22.1802 
REQUIREMENTS FOR LICENSEE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 9, 1994, the Board of Horse Racing proposes 

to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.22.1402 PERMISSIBLE .MEDICATION (1) and (2) will 
remain the same. 

(3) The only substances permitted to be administered to 
a horse by this rule ~ ~ phenylbutazone (butazoladin) or 
derivatives thereof and furosemide (lasix) . 

(4) 'Fhe state 'teteri:na:dan Bhall appreoea pllefl}'lbl:lta!lerw 
dr1:1g req~:~ests sfll~ if, in the exereise ef tile veterinarian's 
prefeseienal judgment, a need fer tile ~:~se ef the dr~:~g fer the 
treatment ef tr.~ partieular herse's in;l:lr) er disease has been 
satisfaeterily demenstratea. In arri~ing at the deeisien, the 
state v eterina:rian ma}' take htte aeesl:lflt, ana rel~ ~:~pen, a 
written prefessieflal aiagnesis ruade b} a q~:~alified 
.eterinarian a~:~l~ lieeflsed by tke beard. 

+5t (4} (a} Furosemide may be discontinued with written 
permission of the state veterinarian on a medication request 
form after a minimum of 30 days from the time that permission 
to medicate was initially granted. Otherwise. approval will 
expire on December 31 of the year in which it is approved. 

lhl App:re.ea medieatien Phenylbutazone may be 
discontinued with writtefl permissien ef the state veterinarian 
by the trainer with written permission of the state steward on 
a medication request form after a minimum of ~ f30t days 
from the time that permission to medicate was initially 
granted. Otherwise, approval will expire on December 31 of 
the year in which it is approved. 

(6) and (7) will remain the same but will be renumbered 
(5) and (6). 

+&t l1l A horse which, during a race or following a 
race, or which, during exercise or following exercise, is 
found to be hemorrhaging from one or both nostrils or is found 
to have bled into its trachea is eligible to be placed on a 
bleeder list and treated on race day to prevent bleeding 
during its race. In order to obtain authorization for race 
day treatment of the bleeder, the horse's trainer must obtain 
a certificate of examination from the state veterinarian and 
have the horse placed on the official bleeder list. The state 
veterinarian must, by examination, and/or in consultiltion with 

MAR ~oticc ~o. 3-22-]2 
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the stewards, establish that the horse did in fact hemorrhage 
from one or both nostrils or that an edeaeepie endoscopic 
examination in the test barn or receiving barn showed 
observable amounts of free blood in the horse's respiratory 
tract. When confirmed by the state veterinarian, the horse 
shall be placed on the bleeder list which is maintained by the 
state veterinarian. Once on the list, a horse may be removed 
from the bleeder list only upon the direction of the state 
veterinarian, who must certify in writing to the board his 
recommendation for removal of the horse from the list. 
Bleeder lists will apply to horses listed at all tracks on a 
statewide basis. 

(9) and (10) will remain the same, but will be renumbered 
(8) and (9). 
~ llQl No horses may be entered into races under the 

influence of phea,leMta2~ furosemide unless the trainer 
and veterinarian of the horse submits to the state 
veterinarian a drug request form and obtain written approval 
from the state veterinarian. The board shall publish and 
supply the appropriate drug request form aae a eep~ ef the 
estaeliafted preeee~res shall ee posted ia the effiee ef the 
raeiag seeretary. The drug request form shall include 
provision for the following: 

(a) through (e) will remain the same. 
(11) No horses maY be entered into races under the 

influence of phenylbutazone unless the trainer of the horse 
submits to the state steward a drug request form. The board 
shall oublish and supply the appropriate drug reguest form. 
The drug request form shall include provision for the 
following: 

_(al the naroe. age. sex and breed of the horse: 
ibl the name of the licensed trainer and veterinarian: 
(cl the nature of the horse's injury or disease: 
idl__a place for request by the trainer to discontinue 

medication: 
(e) a place for the signature of trainer and state 

steward. 
(12) through (21) will remain the same." 
Auth: Sec. 23·4·104, 23-4·202, MCA IMP, Sec. 23·4·104, 

MCA 

REASON: The proposed amendments will make the procedures for 
use of bute easier, and more in keeping with actual practice 
at the tracks, as bute is used routinely without the impact of 
other, more dangerous drugs. The proposed amendments will 
remove the duty imposed on state veterinarians currently to 
check each horse on bute, as this is unnecessary and a poor 
use of the veterinarian's time. 

"e,22,H02 REQUIREMENTS FOR LICENSEE (1) through (2) (a) 
will remain the same. 

(3) No licensee shall offer trifecta wagering on any 
race when there are less than six horses scheduled to start, 
at draw time. In no event will trifecta wagering be permitted 
on a race in which less than six horses ge te the pest start. 

(4) will remain the same." 

ll-6/9/94 MA~ ~alice No. 3-22-52 



-1509-

Auth: Sec. 23-4-104, MCA; IMP, Sec. 23-4-104, MCA 

REASON: The proposed amendment will clarify that the required 
six or more horses must actually start in a ri1ce, not just go 
to the post, to preserve the proper number of betting 
interests necessary for trifecta wagering. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Horse Racing, 1520 East Sixth, Room 50, P.O. Box 
200512, Helena, Montana 59620-0512, to be received no later 
than 5:00p.m., July 7, 1994. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Horse Racing, 1520 East Sixth 
Avenue, Room 50, P.O. Box 200512, Helena, Montana 59620-0512, 
to be received no later than 5:00p.m., July 7, 1994. 

5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to 70 based on 
the 700 licensees in Montana. 

BOARD OF' HORSE RACING 
MALCOLM ADAMS, CHAIRMAN 

BY: ~~~G""'-"'=2.,.,u.=-=u==-· ),_f i'=cbz""'=. "=_,=--(_ t"'="':'-= 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF' COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 31, 1994. 

11-G/9/'l-1 



-1510-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the proposed 
final Integrated Solid Waste 
Management Plan 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 

(Solid Waste) 

1. On July 15, 1994, the Board of Health and Environmental 
Sciences will hold a public hearing at 9:30a.m. or as soon 
thereafter as may be heard, in Room C209 of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
adoption of the final Integrated Solid Waste Management Plan. 

2. The Department is required to formulate an Integrated 
Solid Waste Management Plan for submission to the Board of Health 
and Environmental Sciences for the Board's adoption pursuant to 
the Montana Integrated Waste Management Act, Title 75, Chapter 
10, Part B, MCA. The Plan proposes policy and provides guidance 
for the State of Montana as it seeks to improve its landfills to 
better protect the public health, and as it moves toward a more 
integrated approach to waste management. 
AUTH: 75-10-111, MCA; IMP: 75-10-111, 75-10-807, MCA 

3. A copy of the proposed final Plan is available to all 
interested persons upon request from the Department of Health and 
Environmental Sciences, Solid Waste Program, PO Box 200901, 
Helena, Montana, 59620-0901. 

4. Interested persons may submit their data, views, or 
comments, either orally or in writing, at the hearing. Written 
data, views, or comments may also be submitted to Jon Dilliard, 
Solid Waste Program Manager, Department of Health and Environmen
tal Sciences, PO Box 200901, Helena, Montana, 59620-0901, and 
must be received no later than 5:00p.m., July 8, 1994. 

5. Several public hearings were held around the State on 
the draft plan and comments have been received and responded to 
in the proposed final plan. The Department therefore asks that 
interested persons that have already submitted comments on the 
draft plan refrain from submitting ipentical comments on the 
final plan. / .• ~ ' / · 

~ ..-· / .// 

May 31. 1994 

11-6/9/94 M~R Notice No. lG-2-4GO 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.8.1907 dealing with the 
fees for the smoke management 
program. 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULE 

(Air Quality) 

To: All Interested Persons 

1. On July 15, 1994, at 11:00 a.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing in Room 
C209 of the Cogswell Building, 1400 Broadway, Helena, Montana, to 
consider the amendment of the above-captioned rule. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
interlined) : 

16.8.1907 AIR QUALITY OPEN BURNING FEES ( 1)- ( 3 l Remain 
the same. 

(4) (a) The major open burning air quality permit applica
tion fee shall ~~ based on the actual or estimated actual amount 
of air pollutants emitted by the applicant in the last calendar 
year during which the applicant conducted open burning pursuant 
to an air quality open burning permit for major open burning 
sources, as required under ARM 16. 8. 1304 (Major Open Burning 
Source Restrictions) . The fee shall be the greater of the 
following, as adjusted by any amount determined pursuant to lbl, 
below: 

( il a fee calculated using the following formula: 
tons of total particulate emitted in the previous 
appropriate calendar year, 
multiplied by $~ 9.09; plus 
tons of oxides of nitrogen emitted in the previous 
appropriate calendar year, 
multiplied by $~ ~; plus 
tons of volatile organic compounds emitted in the 
appropriate previous appropriate calendar year, 
multiplied by$~ 2.27; or 

(iil a minimum fee of $250. 
(b) Remains the same. 

AUTH: 75-2-111, MCA; IMP: 75-2-211, 75-2-220, MCA 

3. The board is proposing these amendments to the rule 
because they are necessary to meet the requirements of 75-2-220, 
MCA, enacted by Ch. 502 of the 1993 Legislature, that permit 
application fees be set annually to cover the DHES's reasonable 
direct and indirect costs of operating the permit program. The 
amendments produce the fees calculated by the department's Air 

Hl\H Kot.icc Nu. lf,-:C-4.",1 l}-(,/9/94 
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Quality Bureau as necessary to produce the budget it needs to 
operate a smoke management/open burning permit program adequate 
to protect the public from the impacts due to smoke from 
prescribed burning. In addition, the deletion of "appropriate" 
in subsection (4) (a) (i) was necessary to delete a redundancy and 
was strictly editorial. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Yolanda Fitzsimmons, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than 5:00p.m. on July 8, 1994. 

5. Will Hutchison has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State May 31. 1994 

Reviewed by: 

11-G/9/94 HAR Notice No. 16-2-461 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.10.1311 and 16.10.1529 
dealing with swimming pool 
inspections 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

(Swimming Pool 
Inspections) 

1. On July 11, 1994, the department proposes to amend 
ARM 16.10.1311 and 16.10.1529 to indicate what constitutes a 
full facility inspection and a critical point inspection of a 
public bathing place or swimming pool. 

2. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined) : 

16,10 1311 INSPECTIONS (1) Remains the same. 
l1l A full facility insoection reguires an inspection for 

compliance with all the requirements of this subchapter. 
lll A critical point insoection requires an inspection 

for compliance with 50-53-107. MCA. and ARM 16,10.1304 and 
16.10.1308. 
AUTH: 50-53-103, MCA; IMP: 50-53-103, 50-53-209, MCA 

~.10 1529 INSPECTIONS (1)-(2) Remain the same. 
l1l A full facility insoection requires an inspection for 

compliance with all the requirements of this Subchapter . 
.ill A critical point inspection requires an inspection 

for compliance with 50-53-107. MCA. and ARM 16.10.1513. 
16 10 1519121. 16,10.1522. and 16.10.1525 
AUTH: 50-53-103, MCA; IMP: 50~53 -103, 50-53-106, 50-53-107, 
50-53-209, MCA 

3. The department is proposing these rules in order to 
clarify what constitutes a full facility inspection and a crit
ical point inspection of a swimming pool and public bathing 
place. Section 50-53-209 requires both full facility and crit
ical point inspections to be carried out, but does not define 
what they are, nor are there any rules defining what consti
tutes such an inspection. Therefore, these rule amendments are 
necessary in order to define what inspectors must check for 
during each type of inspection. 

4. Interested persons t'tlay submit their data, views, or 
arguments concerning the proposed amendments, in writing, to 
Mitzi Schwab, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, MT 59620, and must 

MAR Notice No. 16-2-462 11-6/9/94 
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submit them in sufficient time so that they are received no 
later than 5:00p.m., July 8, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along 
with any written comments he/she has to Mitzi Schwab, Depart
ment of Health and Environmental Sciences, Cogswell Building, 
capitol Station, Helena, Montana 59620. A written request for 
hearing must be received no later than 5:00p.m., July 8, 1994. 

7. If the agency receives requests for a public hearing 
on the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the legisla
ture; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct
ly, a hearing will be held ~t a later date. Notice of the 
hearing will be published in the Montana Administrative Regis
ter. Ten percent of those persons directly affected has been 
determined to be in excess of 25 persons, based on the number 
of swimming pools and bathing places within the state of Mon
tana and the number of members of the public using them. 

/' 

Certified to the Secretary of State May 31, 1994 

11-G/9/94 MAR Nolicc No. 16-2-162 
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BEFORE THE .DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amend~ent of rules 
46.10.803, 46.10.805, 
46.10.807, 46.10.811, 
46.10.819, 46.10.825, 
46.10.841 and 46.10.843 
pertaining to AFDC JOBS 
program 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.10.803, 46.10.805, 
46.10.807, '46.10.811, 
46.10.819, 46.10.825, 
46.10.841 AND 46.10.843 
PERTAINING TO AFDC JOBS 
PROGRAM 

1. on June 29, 1994, at 9:30a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.10.803, 46.10.805, 46.10.807, 
46.10.811, 46.10.819, 46.10.825, 46.10.841 and 46.10.843 
pertaining to AFDC JOBS program. 

The Department of Social and Rehabilitation Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
June 20, 1994, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be amended provide as 
follows: 

46.10.803 PEFINITIONS Subsections (1) through (8) re~ain 
the same. 
~ "Ge-Ri1!y werk e~q~erie~tee" •eafte a preiJram toe impre•.·e 

t!.he e!l!f>leyabilit.y ef a part.ieipal'lt. threaiJh t.he de Jt>lepmeRt. -i-f! 
f!efiP'-'Sfit. e~a~~ley.eRt ef t.be fiBPBBil'B ekill& 1 e!IIJIBPieRBB aRd 
eel'lfideRee. 

subsections (10) through (21) remain the same in text but 
are renumbered (9) through (20), Subsections (22) and (23) 
remain the same in text but are renumbered (24) and (25). 

(~6) "JOBS operator" is the entity yith yhga the depart
ment contracts to provide JOBS services to AFPC recipients. 

Subsections (24) through (26) remain the same in text but 
are renumbered (21) through (23). Subsections (27) through (35) 
remain the same. 

(36) "Work activities" means job search, on-the-job 
training, work supplementation and eemma"i£y alternative work 
experience. 

MAR Notice ~o. 46-2-778 11-C•/9/94 
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AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: sec. 53-2-201, 53-4-211, 53-4-215, 53-4-702, ~ 

IQl, 53-4-704, 53-4-705, 53-4-706, 53-4-707, 53-4-708, 53-4-715, 
53-4-716, 53-4-717 and 53-4-718 MCA 

46.10.805 ELIGIBILITY. EXEMPT STATUS Subsections (1) 
through (1)(c) remain the same. 

( 2) 'l'he ee-V.I\itiy werlt euperieftee pre!'f'AII aftd tiihe altar
native work experience program are ~ components of the JOBS 
program designed to improve the employability of participants by 
assigning the participant to work in a non-profit organization. 
The department will determine which component or components of 
the JOBS program are most appropriate for the AFDC recipient. 

Subsections (3) through (3) (f) remain the same. Subsec
tions (3) (g) remains the same in text but is renumbered (3) (h). 

(hg) a parent or other caretaker relative who personally 
provides care for a child under the age of ~ l years, unless the 
parent or caretaker relative is age 16 through 19, has not 
completed high school or its equivalency, and there is full-time 
child care available; 

(i) In an unemployed parent assistance unit, the family 
may decide which parent will be exempted to care for the childT• 
except as provided in subsection (3) Cql Ciil. This decision 
cannot be changed more often than once every aiM (&) ~ months. 

(iii If one parent in an unemployed parent assistance unit 
is exempt from participation b&cause gf pregnancy, incapacity. 
or beCause that parent is caring for an incapacitated household 
memPer. ps provided in subsections C3l Cel. C31Cfl. and (31-Chl. 
or is currently spnctioned pursuant to ARM 46.10.839 for failure 
to participate. only the parent who is already exempt or under 
sanction will be exempted to care for the child. unless a 
licensed physician. nurse midwife. paycbologist. lipensed 
professional counselor or licensed social worker verifies that 
said parent is physically or mentally unable to care for the 
£hilJ:L_ 

Subsections (3)(i) and (3) (j) remain the same. 
(k) a person working an average of 30 hours or more per 

week in unsubsidized employment and receiving minimum wage or 
more er thev.!h fiSt reeeh·in! mini!MIII wal)e is werltin! threv.IJh an 
empleyability plan fer self empleymeAt; 

Subsections (3)(1) through (10) remain the same. 

AUTH: Sec. 5_3-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706, 53-4-707, 53-4-708, 53-4-715, 53-4-717 and 53-4-720 
MCA 

46,10.807 JOBS ACTIVITIES Subsections (1) through 
(2) (h)(i) remain the same. 

(ii) post-secondary education only if the recipient is 
enrolled in the course or program of study under a Job Training 

ll-G/9/94 
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Partnership Act (JTPA), Vocational Rehabilitation, Trade 
Adjustaent Act or refugee assistance center program, or if the 
recipient was in a self-initiated course or program approved by 
the recipient's case manager prior to July 1, 1991, and haYe bA§ 
received AFDC-UP benefits continuously since July 1, 1991~ 
has continuously attended the course or proaram except for 
school vacations. in which case the recipient may complete the 
course or program approved in the recipient's employability 
plan. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-705, 53-4-715 and 53-4-720 MCA 
53-4-703, 

46.10.811 UNEMPLOYED PARENTS TRACK PARTICIPATION AND 
OTHER REQUIREMENTS (1) In an unemployed parent assistance 

unit, each epetHte ~ must attend JOBS-UP orientation, 
assessment, and employability planning unless that epeuse PA.Umt 
is specifically exeapt under ARM 46.10.805. Failure to attend 
orientation or assessment by a ~ ~ who is not exempt 
will result in the sanction of that ~ ~ as provided ln 
ARM 46.10.839. 

Subsection (2) remains the same. 
(a) In an assistance unit with a child under the age of 

~ l, the family may decide whether the primary wage earner 
or the other ~ ~ will be exempted to care for the 
childT"-except as provided in subsection (2) lbl. This decision 
cannot be changed more often than once every siH (6) ~ months . 

.Ll;L If one parent is exempt because of incapaci tY-QJ.: 
~rmn<::Y or because that parent is caring for an incapacitated 
b.2l.ui!i!h9l~r. os Provided in ARM 46.10.805. or if one parent 
i§_QYAL~rytly sanctioned pursuant to ARM 46.10.839 for failure tQ 
PJ.\Ltls;:i p\lt_e , Qnly the parent Wbo is Uready exempt or under 
.uru;.t.J.o.a. will be exemoted tQ care for the child. unless a 
l.i.!;<!iln~£~physician. midwife. psycholooist. licensed professional 
~l_or or licensed sQcial worker verifies that said parent is 
~~ Qr mentally unable to care fQr tbe child. 

(J; If the primary wage earner in an unemployed parent 
assistance unit is specifically exempt under one of the exemp
tions set forth in ARM 46.10.805, or is required to participate 
but fails or refuses to do so, then the other ep8Q&B ~will 
be required to participate in the unemployed parent track of the 
JOBS program unless specifically exempt under one of the 
exemptions set forth in ARM 46.10.805T, Qther than the exemptiQn 
for a caretaker of a child under 1. 

(4) The &peQSe ~ who is not the primary wage earner 
in an unemployed parent assistance unit may elect to participate 
in the unemployed parent track of the JOBS program. 

(a) If such a~~ who is not specifically exempt 
under ARM 46.10. 805 after electing to participate fails or 
refuses without good cause to participate or to accept or 

MAR Kot..ice No. 46-2-778 11-G/9/9~ 
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maintain employment, that ~ ~ shall be sanctioned 
according to the terms of ARM 46.10.839. 

(b) If such a ~ ~ who is exempt under ARM 
46.10.805 after electing to participate fails or refuses without 
good cause to participate or to accept or maintain employment, 
that ~ ~ shall not be sanctioned but shall lose 
priority for participation in the program in the future. 

Subsections (5) through (6) (a) remain the same. 
(b) of the total hours required in subsection (§~)(a), a 

minimum of 16 hours per week must be spent by at least one 
parent in the AfDC-UP household in the alternative work 
experience program, on-the-job training 8P werlr BHpplementati81'h 
Aet\lal I!Jail'lfl;ll empley.ent ether thal'l 81'1 the jeh trail'lil'l'!f er 'A'erlt 
eHpple•el'ltatien dees net eeHnt teward the re~Hired 16 he\IFB• 
employment. and/or Job Training Partnership Act work experience 
or limited internship. 

Cil A parent under the age of 25 who bas not completed 
high scbool or an equiyalent course of education may in the JOBS 
case manager's discretion substitute educational activities for 
part or all of the 16 hour requirement. so long as the parent is 
making satisfactory progress in the educational activity. 

subsections (7) through (9) (b) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 53-4-

1Q2, 53-4-706 1 53-4-707 and 53-4-720 MCA 

46.10. 819 TRAINING SERVICES--POST SECONDARY ( 1) A 
regular JOBS participant may be allowed to participate in a 
post-secondary education program if: 

Subsection (1)(a) and (1) (b) remain the same. 
(c) the participant, by the institution's standards, is 

making satisfactory progress; aftd 
Cdl the participant's coursework will lead to a degree or 

certificate in the approved program; and 
Subsection (l)(d) remains the same in text but is renum

bered (1) (e). Subsections (2) through (3) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-719 HCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-705, 53-4-708, 53-4-715 and 53-4-720 MCA 
53-4-703, 

46.10.825 SUPPORTIVE SERVICES AND ONE TIME WORK-RELATED 
EXPENSES AVAlLABILITX Subsections (1) through (1) (a)(i) 

remain the same. 
(A) the cost of public transportation or, if unavailable, 

reimbursement for private vehicle at ~ 12 cents per mile, up 
to $~ ~ per week; 

(B) liability insurance for necessary private transport 
not to exceed $~ 150.00 during the period of 12 consecutive 
months following enrollment in the program and aHy 12 meHths ef 
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any st~eeeeeh<e 1il ment!oh duriM each successive period of 12 
consecutive months following the anniversary of enrollment 
pePied in the program; and 

(C) auto repairs for necessary private transport not to 
exceed $500.00 during the period of 12 consecutive months fol
lowing enrollment in the program and any 1'il menths sf any 
st~eeeeeiwe 1il menth during eacb successive period of 12 
consecutive months following the anniversary of enrollment 
~in the program. 

(b) tools for specific job or training needs not to exceed 
$300.00 during the period of 12 consecutive 11onths following 
enrollment in the program and any lil menthe ef any et~eeeesiwe 12 
~ during eacb successive period of 12 consecutive months 
following the anniyereary of enrollment ~ in the program; 

(c) clothing and personal grooming and hygiene needs not 
to exceed a total cost of $~ ~ during the period of 12 
consecutive months following enrollment in the program and any 
12 menthe ef afty et~eeeseiwe 12 mel'lth during each successive 
period of 12 consecutive month• following the anniyersary of 
enrollment ~ in the program; 

(d) fees including transcripts, applications, birth 
certificates, GED or equivalency not to exceed a total cost of 
$59.99 peP meneh $200.00 during the perigd ot 12 consecutive 
months following enrollment in the program and during each 
successive period ot 12 consecutiye months following the 
anniversary of enro11ment in the program; 

Subsections (1)(e) through (l)(g)(i) remain the same. 
(ii) consistent with the employability plan and not to 

exceed $300.00 during the period of 12 consecutive months 
following enrollment in the program and any 12 •enths ef any 
st~eeessi~e 12 ••nth during each successive peri9d of 12 
consecutive months following the anniversary of enrollment 
peP!ed in the program. 

Subsections (2) and (2)(a) remain the same. 
(b) liability insurance for necessary private transpor

tation not to exceed $~ ~ per job; 
Subsections (2)(c) and (2)(d) remain the same. 
(e) clothing, personal grooming and hygiene needs not to 

exceed $~ ~ per job; 
Subsections (2)(f) through (8) remain the same. 

AUTH: Sec, 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-715, 53-4-716 and 53-4-720 MCA 
53-4-703, 

46.10.841 CONCILIATION (1) When there is a dispute 
between the JOBS pl!'s .. •idel.' operator and a participant regarding 
a required JOBS activity, conciliation must be provided to 
resolve the dispute. A matter may not be referred by a provider 
to the department for consideration and pursuit of a sanction 
unless that matter cannot be resolved through conciliation. 

HJIR !Jot icc No. 46-2-778 11-6/9/94 
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C2l The following procedures and requirements apply in 
cases where the participant is a regular JOBS participant rather 
than a JOBS-UP participant: 

(~i\) Either the participant or the prevideP JOBS operator 
may request conciliation. 

Subsection (3) remains the same in text but is renumbered 
(2) (b). 

(+~) conciliation begins with a scheduled appebttment 
meeting between the participant and the provider. 

subsections (5) and (6) remain the same in text but are 
renumbered (2)(d) and (2)(e). 

(7) ~he eeneiliatien preeess will net eweeed 39 days in 
d~:~ra~iell• 

Cfl The time for the JOBS operator and the participant to 
meet and attempt to reach an agreement shall not exceed 30 days 
from the date of the originally scheduled conciliation meeting. 

(&g) If it becomes apparent to ~ the previder ~ 
operator or the participant that the dispute cannot be resolved 
through conciliation, the process may be terminated earlier 
prior to the expiration of 30 days from the date of the 
originallY scheduled conciliation meeting, upon written 
notification, p~ either ey the participant or the pPevider ~ 
operator. 

(9h) If it is the pre•#ider JOBS ocerator who initiates the 
conciliation process, after reasonable efforts have been made to 
conduct the meeting and the participant has failed to appear, 
the previder operator shall terminate the conciliation process. 

Subsections (10) and (11) remain the same in text but are 
renumbered (2) ( i) and (2) (j). 

(~kl When the ee11eiliatis11 period has terminated er the 
dispute remains unresolved after 30 days from the date of the 
originally scheduled conciliation meeting, the previder JOBS 
operator will recommend in writing to the eligibility technician 
that a sanction be imposed. 

Cll If the JOBS operator and tbe participant agree on a 
resolution of the dispute. they shall ei\ch sign a conciliation 
form scecifying the terms of the agreement they have reached. 
The conciliation agreement ceri9d begins when the conciliation 
form has been signed by both the operator and the participant 
and shall be 30 days unless a longer period of time is specified 
in the conciliation form. 

Cil It the participant fails to meet the requirements of 
the agreement during the conciliation agreement period, the 
operator shall recommend in writing to the eligibility specia
list that a sanction be imposed. 

Ciil If the participant satisfactorily complies with the 
requirements ot the agreement for the entire conciliation 
agreement period, the dispute shall be considered conclusively 
resolved and no sanction shall be recommended against the 
participant. 
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C3l the some conciliation procedures and requirements set 
forth in aubtections (21 Cal through !21 Ill Iii! apply to AFDC-UP 
participants. exs:;ept that the time for the JQBS operator and the 
participant to meet And attempt to reach an aqreaaent ehall not 
exceed 10 days from the date of the request for conciliation. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703 and 

53-4-720 MCA 

46.10.843 [AIR HEAftiHG PRQCEPURE (1) A recipient 
participating in any work-related program or activity under the 
JOBS program, including on-the-job training and eemm~nity 
alternative work experience programs, is entitled to a fair 
hearing and appeal provided for in ARM 46.2.201 et seq. with 
respect to the following issues: 

(a) a sanction that has not been resolved by the concil
iation process provided for in ARM 46.10.841; ~ 

(b) on-the-job working conditions~~ 
(e) WAIJ8 ~atee used in eale~la~iniJ ~he heu~e ef partie! 

patien ~e~ired ef pereens in eemmunity werk eHperienee 
l'!'eiJ!'I.(Io 

Subsection (2) remains the same. 
(3) A recipient who is dissatisfied with the decision of 

the fair hearing officer with regard to any of the matters set 
forth in subsections (1)(b) through ill(d) may appeal to the 
office of administrative law judges of the u.s. department of 
labor, as provided in 45 CFR J!AI:t 251.5(b) through (g) as 
a111ended through Janllll"J' a3 1 1991 Octpber 1. 1993, which the 
department hereby adopts and incorporates by reference. A copy 
of 45 CFR ~ 251.5(b) through (g) as amended through January 
~3. 1991 October 1, 1993, may be obtained from the Department of 
Social and Rehabilitation Services, Office of Legal Affairs, 111 
N. Sanders, P.O. Box 4210, Helena, MT 59604·4210. 

(a) An appeal under this subsection must be filed within 
tve11\:y (i!Qi 2..!l. days of receipt by the recipient of the fair 
hearing officer's written decision. 

subsection (2)(b) re111ains the same. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-2-606, 53-4-211, 

53-4-703 and 53-4-720 MCA 
53-4-215. 

3. These rules pertaining to the Job Opportunity and 
Basic Skills (JOBS) program for recipients of Aid to Families 
with Dependent Children (AFDC) are being a111ended in part to 
clarify the department's policies and ensure that the rules 
accurately reflect the JOBS program as it currently is adlllinis
tered rather than to change depert111ental policy. For example, 
the community work experience program (CWEP), a component of the 
JOBS progra111, was replaced by the alternative work experience 
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progralll (AWEP) several years ago, but several references to CWEP 
still remain in the JOBS rules. References to CWEP in ARM 
46.10.803, 46.10.805 and 46.10.843 are therefore being deleted 
and/or changed to AWEP. 

ARM 46.10.805 describes the situations in which a recipient may 
be exempted from participation in JOBS. currently the rule is 
somewhat ambiguous about the availability of the exemption for 
a parent providing care for a young child in AFDC-UP households. 
The rule is therefore being amended to state more clearly that 
in AFDC-UP cases where one parent is already exempt or under 
sanction for failure to participate in JOBS, only that parent 
may take the child care exemption unless that parent is 
physically or mentally unable to care for the child. 

Also in ARM 46.10.805, the subsections currently numbered (g) 
and (h) are being switched, that is subsection (g) is being 
renumbered (h) and (h) is being renumbered (g) • The purpose of 
this renumbering is to avoid confusion, as the subsections 
currently nulllbered (h) in turn have subsections designated by 
the lowercase Roman numerals (i) and (ii). It is not apparent 
at first glance that (i) is a subsection of (h) rather than 
being the subsection following (h) designated with the letter 
II ill. 

In ARM 46.10.805(2) (k) the provision exempting a self-employed 
person who is not earning the equivalent of minimum wage has 
been eliminated because the departlllent has determined that such 
a person needs assistance to achieve self-sufficiency and 
therefore should not be exempted from participation in JOBS. 

ARM 46.10.807(2) describes acceptable activities for partici
pants of the unemployed parent track of JOBS. At this time, 
post-secondary education is not an approved activity except 
under a Job Training Partnership Act (JTPA), Vocational 
Rehabilitation, Trade Adjustment Act or Refugee Assistance 
Center program. However, subsection (2) (h) (ii) contains a 
grandfather provision which allows AFDC recipients enrolled in 
a post-secondary education program which was self-initiated by 
the recipient and approved by the recipient's case manager prior 
to July 1, 1991 to complete the program. This subsection is now 
being amended to clarify that the grandfather provision applies 
only if the recipient has continuously attended the program 
since July 1, 1991. 

In ARM 46.10.811 pertaining to participation requirements for 
the unemployed parent track of JOBS, the word "parent" has been 
substituted for the word "spouse" throughout the rule, because 
the parents do not have to be married to be classified as an 
unemployed parent household. The reference in subsection (6) (b) 
to work supplementation as an acceptable work-related activity 
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is being deleted because work supplementation is not currently 
a component o! the department• s JOBS proqram. Subsection 
(2)(b) is being added to clarify availability of the caretaker 
exemption in JOBS-UP households. subsection (6)(b)(i) is being 
added to specify in the rule that parents under age 25 without 
a high school diploma may in some cases be allowed to substitute 
educational activities for work-related activities. This is not 
a change in policy but merely a clarification. 

Post-secondary education requirements for regular JOBS partici
pants in ARM 46.10.819 are being clarified by the addition of a 
provision requiring that the participant's coursework lead to a 
degree or certificate. 

In ARM 46.10.843, federal regulations pertaining to review of 
fair hearing decisions by administrative law judges are 
incorporated by reference. This rule is being a111ended to 
incorporate the 111ost recent edition of the code of federal 
regulations to keep the references up to date, although the 
section o! the regulations which is incorporated in the rule has 
not changed since its incorporation. 

Additionally, some rules are also being amended to implement 
policy changes required by directives of the legislature and new 
federal regulations. Thus ARM 46.10.805(3) (h), now (3)(g) is 
being changed to state that a parent or caretaker relative may 
be exempted to care for a child under 1 year of age, rather than 
under 3 years of age. This amendment is necessary to implement 
the mandate of the November, 1993 Special Session of the 53rd 
Montana Legislature in House Bill 2 that only recipients with 
children under the age of 1 year be exempted from participation 
in JOBS. 

ARM 46.10.811 contains participation requirements for the 
unemployed parent track of JOBS. Subsection (6)(b) currenLly 
provides that gainful employment does not count toward the 16 
hours per week which the JOBS-UP participant must spend in work
related activities. This provision is being deleted due to a 
change in the federal interpretation of 45 CFR Part 250.33(a), 
allowing the states to count gainful employment toward the 16 
hours of work-related activities. 

In ARM 46.10.825 the maximum amounts which may be spent on 
certain supportive activities and one-tilDe work-related expenses 
for JOBS participants are being increased because increases in 
the cost of living have necessitated expenditures of higher 
amounts than in the past. Changes in the wording of ARM 
46.10.825 have also been made to express more clearly that 
limits on the amounts which can be spent for supportive services 
and one-time work-related eXpenses apply to each 12 month period 
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that the participant is enrolled in JOBS. The latter change is 
a clarification, not a change in policy. 

ARM 46.10.841 describes the conciliation process available to 
resolve disputes between JOBS participants and the JOBS operator 
regarding JOBS activities. Departmental policy currently allows 
the participant and the operator a 30 day period to resolve the 
dispute before sanctions can be imposed on the participant if 
necessary, although the 30 day period is not specified in the 
rule. With the advent of the pay after performance requirement 
for JOBS-UP track participants as set forth in ARM 46.10.811(9) 
(a), it becomes necessary to shorten the conciliation period for 
JOBS-UP participants, so that it can be determined whether a 
sanction for failure to participate is appropriate before the 
AFDC grant is issued without delaying payment to the AFDC 
assistance unit. 

As amended, ARM 46.10.841 will specify for that the conciliation 
period is 30 days for regular JOBS participants and 10 days for 
JOBS-UP participants. Other details of the conciliation process 
which were not previously spelled out in the rule have been 
added for clarity. Finally, the term "JOBS operator" has been 
substituted for "provider" throughout the rule, because 
"operator" is the term commonly used to refer to the entity 
providing JOBS services to participants. A definition of "JOBS 
operator'" has also been added to ARM 46.10.803, the JOBS 
definitions rule. 

4. The amendment of ARM 46.10.805(3) (g) will be effective 
on July 1, 1994, because the legislature mandated that this 
change be made by that date. The amendments to ARM 46.10.825 
will be effective on October 1, 1994, to coincide with the 
effective date of the same amendments to the department's state 
plan governing the AFDC program. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than July 7, 1994. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Director, Social and Rehabill~a 
tion services 

Certified to the Secretary of state --~Ma_y~3_1 _____________ , 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.702 
pertaining to medicaid 
outpatient drugs 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.702 PERTAINING 
TO MEDICAID OUTPATIENT 
DRUGS 

1. on June 29, 1994, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rule 46.12. 702 pertaining to medicaid 
outpatient drugs. 

The Department of Social and Rehabilitation Services will 
make reasonable accommodationa for persona with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
June 20, 1994, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rule as proposed to be amended provides as follows: 

!_6~ .. 12. 702 OUTrATIEHT PRUGS. REQUIREMENTS Subsections 
(1) and (2) remain the same. 

(3) The department will participate only in the payment of 
drugs which require a prescription and those over-the-counter 
druga \<hich are included in the department drug formulary. 
over-the-counter drugs include. but are not limited to insulin, 
antacids or laxatives. 

subsections (4) through (6) remain the same. 
(a) which the 11ecretary of HHS has determined~ 

prescription drUg or its generic equivalent. to be less than 
effective for all conditions of use prescribed, recommended or 
suggested in the drug's labeling; and 

(8) aAy e'he• p•ese•iptien d•e! p•edeets whieh a~ 
eensidered !efterieally e~i¥aleAto 

subsection (6) (c) remains the same in text but is renum
bered (6) (b). 

rcl subiect to prior authorization as determined by the 
medicaid drug formulary committee. established in accordance 
with the Federal Omnibus Budget Reconciliation Act of 1993. 
without the existence of a prior authorization request approved 
by the department or its designated representative. A copy of 
drugs subiect to prior authorization will be provided to 
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interested medicaid providers. A copy of this listing may be 
obtained by writing to the Department of Social and Rehabilita
tion services. Medicaid Services Division. P.O. Box 4210. 
Helena. Montana 59604-4210. 

(7) Effee£1..-e Jan~;~ary 1 1 1991 1 £he liepartlllent will net 
lieny reilllb~;~rselllellt 1 based Ypen laek sf a rebate AfJreelllellt 
between the 111811\lfaetlt!'e!' anli the eeere£a!'y ef IIHS 1 fer the first 
eb: 111a11the fellewin'!l appre·~al ef a ne·.· drYfJ by the FBA• 
llewe\'e!' 1 if tl!le lllaiiYfaet~;~rer has ftet efttered iRte a rebate 
a'!lreemeftt as relfllireli by s11bseetien (16) (e) withiR siH menthe ef 
appre.,.al ef the new tlrldfJ ey the FBA, the separtment will Ret 
reilllbYrse fer the d!'YfJ• 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-113, 53-6-101 and 53-6-141 MCA 

J. The 1994 Legislative Special Session adopted a 
medicaid recommendation to reduce the rate of growth in the 
Medicaid Pharmacy program by up to 5\ over the coming biennium 
(FY95 and FY96) by implementing a drug formulary. 

The department's intent is to achieve growth reduction through 
the implementation of a medicaid drug formulary. The School of 
Pharmacy and Allied Health Sciences will perform literature 
research and evaluation to recoiiUIIend drugs for inclusion or 
exclusion from the Montana medicaid's drug formulary. 

A formulary is a listing of products eligible for coverage under 
a particular reimbursement program. Formularies are established 
for various reasons however the majority are established to 
define coverage for those drugs which provide the most therapeu
tically sound treatment while maintaining costs. 

As a condition of the Omnibus Budget Reconciliation Act of 1990, 
S 4401 Reimbursement for Prescribed Drugs, and in order to 
maintain any type of formulary, state medicaid programs may not 
limit coverage of a manufacturer's product other than requiring 
that prior-authorization be obtained prior to a covered 
outpatient drug being dispensed if the manufacturer has entered 
into a rebate agreement with the Department of Health and !Iuman 
Services. 

To prior authorize a drug, a prior authorization program will be 
established to provide a response by telephone or other 
telecommunication device within 24 hours of receipt of a request 
for prior authorization. A provision will also be incorporated 
to allow for the dispensing of at least a 72-hour supply of a 
prior authorized prescription drug in an emergency situation. 

The Department plans to begin implementation of the drug 
formulary and prior authorization programs October 1, 1994. The 
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iaplementation of these programs will require aodification of 
ARM 46.12. 702 regarding product coverage under the Montana 
Medicaid program. 

The estimated financial and budgetary impact a are as follows: 
(Reductions) 

flml:l Ull il22 J:!iennium 

State General Fund $125,996 $ 489,120 $ 615,116 
Federal Fund ~JI!fi,:!H U,l!i!l,2U u.n:!.Ull 

Total* lt~a.a~g a~..~~~~.Q~t ~~.g2!2.~§S 

*(Figures are based on 15% growth factor. FY95 total is 
assuming a 2% reduction in growth. FY96 total is assuming a 5% 
growth reduction.) 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4210, Helena, HT 
59604-4210, no later than July 7, 1994. 

5. The Office of Legal Affairs, Department of social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Revewer 
-~~~=- S -~ o"'L 

Director, soc~and Rehabilita
tion Services 

Certified to the Secretary of State ___ M_a~y __ 3_1 ___________ , 1994. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules regarding small 
employer health benefit plans 

TO: All Interested Persons. 

NOTICE OF 
ADOPTION 

On Maxch 17, 1994, the state auditor and commissioner of 
insurance of the state of Montana published notice of public 
hearing regarding basic and standard health benefit plans 
under the Small Employer Health Insurance Availability Act. 
The notice was published at page 511 of the 1994 Montana 
Administrative Register, issue number 5. 

1. The agency has adopted the new rules XII (6.6.5050), 
XIII (6.6.5040), XVII (6.6.5070), XVIII (6.6.5074), XX 
(6.6.5082), XXI (6.6.5086), and XXII (6.6.5090)as proposed. 

2. The agency has adopted new rule XXV (6.6.5028) as an 
additional new rule. 

3. The agency has adopted new rules I (6.6.5001), II 
(6.6.5004), III (6.6.5008), IV (6.6.5012), V (6.6.5016), VI 
(6.6.5020), VII (6.6.5024), VIII (6.6.5032), IX (6.6.5036), X 
(6.6.5040), XI (6.6.5044), XIV (6.6.5058), XV (6.6.5058), XVI 
(6.6.5066), XIX (6.6.5078), XXIII (6.6.5094), and XXIV 
(6.6.5098) with the following changes (material stricken is 
interlined; new matter added is underlined): 

NEW RULE I (6.6.5001) DEFINITIONS For the purposes of 
this sub-chapter, the following terms have the following 
definitions: 

(1) through (3) remain the same. 
(a) An individual (or the 19eRefieiaryeligible dependent 

of such individual) who is employed by a participating 
employer within a bargaining unit covered by at least one of 
the collective bargaining agreements under or pursuant to 
which the employee benefit plan is established or maintained; 
or 

(b) An individual who is a present or former employee 
(or an benefieiaryeligible dependent of such employee) of the 
sponsoring employee organization, of an employer who is or was 
a party to at least one of the collective bargaining 
agreements under or pursuant to which the employee benefit 
plan is established or maintained, or of the employee benefit 
plan, or of a related plan. 

(4) "Case management" means the process of planning and 
coordinating care and services to meet the individual needs of 
a elieRteligible employees and eligible dependents. case 
management includes assessment, care coordination and 
referral, case planning, and monitoring. 

(5) "Coinsurance" means the percentage of eligible 
charges which the insurer must pay, after the deductible is 
met-~~he-maMimum aARual out of peeket. 
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(6) "Copayment" means the sellar a111e~nt ef eli'!iflle 
ehar'!ee whieh the ine~rea ~~~~et paya fixed dollar amount or 
percentage of eligible charges which the insured must pay for 
each service after a deductible. if any. is met. 

(7) "Deductible" means the dollar amount of eligible 
charges which the insured must pay in an annual benefit period 
before any benefits are payable by the insured. 

(8) "Eligible Dependent" means any dependent defined in 
33-22-1803, MCA, ana the eliqisle empleyee's lawful spouse,. 
ineluain'! aeelarea ee~en law spe~ee, ana unmarried children 
whe are under the a!e ef 19 er full time students under the 
a~e ef 23. 9epenaent children inelude natural er le~ally 
a€lepted ehilaren ef the eliqisle empleyee er the empleyee's 
speuse er any ether child whe ~ualifies as a dependent under 
the Internal Re..-enue Ceele 1 and each ne\ISern infaAt ef any 
inslired 1 ae eeftte~~~t~lated 'by 33 22 3Ql and 33 22 594, I~Cl' • ._ 
including a common law spouse, or any child who qualifies as a 
~endent under the Internal Revenue Code. 

(9) through (9) (e) remain the same. 
(10) "Lifetime maximum benefit" means maximum total 

benefits paid by ~insurer eHeludinq ameunte fer Eleduetiele, 
ee4flsuranee 1 al'ld eepaymeftt throughout the life of the policy. 

(11) "Maximum annual out-of-pocket" means the total 
amount of eligible charges paid by the insured threu'!h t&e 
~etiele, the ifteured's share ef the eeiftsuranee, oF 
copaymeAtas copayments and deductible. 

(12) remains the same. 
(13) "Risk characteristic• means the health status, 

claims experience, duration of coverage, or any similar 
characteristic related to the health status or experience of a 
small employer group or of any member of a small employer 
group. 

(14) remains the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1803, and 33-22-1812, MCA 

NEW RULE II (6.6.5004) APPLICABILITY. SCOPE, AND 
:L~~_SITION (1) through (2) remain the same. 

(3) A carrier that provides individual health insurance 
policies to one or more of the employees of a small employer 
must be considered a small employer carrier and must be 
subject to the provisions of these rules with respect to such 
policies if the small employer contributes directly or 
indirectly to the premiums for the policies and the carrier is 
aware or should have been aware of such contribution. An 
im!:lt.~_£t...QQ.ntribut ion is any contributiop_!ffiig!:LQenef it;:;-_· th_c 
employee monetarily. For the purpose of this rule, payroll 
deductions, list billed premium payments, and employer 
contributions to premiums paid through cafeteria plans, as 
defined in section 125 of the Internal Revenue Code, must be 
regarded as employer contributions. 

(a) Any carrier that has a list billed premium payment 
arrangement with a small employer after ~ry 1, 1994, shaH 

ll-6/9/94 Montar:a i\dmlnistra~ivc; RC:iJistcr-
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e4ther reflew ee'lera!Je er withdraw freftl the 111arket, ift 
aeeerdaAee with the preeedHree iA 33 22 181G 1 MCA, If a 
earrieP cheeses te reAew eeveral}e, then that earrie~t--he 
treated as a small et~~pleyer carrier aAd shall thereafter 
eemply ~ith all previsiene ef the act aftd these rHles.the 
effective date of these rules shall do one of the following: 

1il cease using a list billing to bill individuals: 
l1il renew coverage: or 
.Liili_~.i!hdraw from the m<!rl;Qt,~_!.!L"ccqrdanc_c ___ with th~ 

procedures in 33-22-1810, MCA. 
(4) through (4) (c) remain the same. 
(5) These rules apply to all health benefit plans 

provided to small employers or to the employees of small 
employers, without regard to whether the health benefit plans 
are offered under, or provided through, a group policy or 
trust arrangement of any size sponsored by an association or 
employer contributions to premiums paid through cafeteria 
plans, as defined in section 125 of the Internal Revenue Code, 
unless excepted by 33-22-1803(25), MCA. or unless the plan 
constitutes both a multiple employer welfare arrangement as 
defined by section 29 uses 1002(40) !Al and an employee welfare 
benefit plan under section 29 uses 1002(11. 

(6) remains the same. 
(7) If the small employer is issued a health benefit 

plan under the terms of the act, these rules must continue to 
apply to the health benefit plan in the case that the small 
employer subsequently employs more than 25 eligible employees. 
-----+(~8+)--A carrier providing coverage to such an employer 
shall, within 60 days of becoming aware that the employer has 
more than 25 eligible employees, but no later than the 
anniversary date of the employer's health benefit plan, notify 
the employer that the protections provided under the act and 
these rules must cease to apply to the employer if such 
employer fails to renew its current health benefit plan or 
elects to enroll in a different health benefit plan. 

(9~) If a health benefit plan is issued to an employer 
that is not a small employer as defined in the act, but 
subsequently the employer becomes a small employer, these 
rules must not apply to the existing health benefit plan. The 
carrier providing a health benefit plan to such an employer 
must not become a small employer carrier under these rules 
solely because the carrier continues to provide coverage under 
the existing health benefit plan to the employer. 

(~~) A carrier providing coverage to an employer 
described in (&1) shall, within 60 days of becoming aware that 
the employer has 3 to 25 eligible employees, notify the 
employer of the options and protections available to the 
employer under the act, including the employer's option to 
purchase a small employer health benefit plan from any small 
employer carrier. 

(l~Q) If a small employer has employees in more than ono 
state, these rules must apply to any health benefit plans 
issued to the small employer if: 

Mon l\11\U i\dminis l. rat i vc Rcq is t c 1- 1 1 - (J / 9 / q 1 
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(a) The majority of eligible employees of such small 
employer are employed in this state~ or 

(b) If no state contains a majority of the eligible 
employees of the small employer, the primary business location 
of the small employer is in this state. 

(c) In determining whether the laws of this state or 
another state apply to a health benefit plan issued to a small 
employer described in (~i), the provisions of (~il apply as 
of the date the health benefit plan was issued to the small 
employer for the period that the health benefit plan remains 
in effect. 

(d) If a health benefit plan is subject to these rules, 
these rules must apply to all individuals covered under the 
health benefit plan, whether they reside in this state or in 
another state. 

(1~1) A carrier that is not operating as a small employer 
carrier in this state is not subject to the provisions of 
these rules solely because a small employer that was issued a 
health benefit plan in another state by that carrier moves to 
this state, until coverage is renewed, extended or modified. 
However, such a carrier shall, within 60 days of becoming 
aware that the employer has moved to this state, notify the 
employer of the options and protections available to the 
employer under the act, including the employer's option to 
purchase a small employer health benefit plan from any small 
employer carrier authorized to do business in this state. 

AUTH: 33-1-313 and 33-22-1822, MCA 
lMP: 33-22-1802, 33-22-1808, and 33-22-1812, MCA 

NEW RULE III (6.6.5008) COVERED SERVICES OF POLICIE~ 
!Jl::!DRR STANDARD PLAN (1) through (1) (b) remain the same. 

(c) coverage for hospital emergency room, services, 
subject to a $75 copayment, if the insured is not admitted to 
tr.e hospital. This copayment may not be applied toward the 
deductible or eeiRs~~aRee limitthe maximum annual out-of 
!"<'C:J:c\"_1;;. 

(d) coverage for obstetrical care, including services of 
phy,icians, certified nurse midwives and other nurse 
specialists, any provider licensed to give obstetrical care, 
-:osts of delivery room, and other medically necessary services 
dirEctly associated with the delivery. 

(e) Coverage for services of physicians and other health 
ca:r:e professionals, subject to the freedom of choice 
protections of 33-22-111, MCA, except as provided in section 
JJ-J0-102(1!. MCA. 

(1) (e) (i) through (1)(g) remain the same. 
(h) Coverage for chiropractic services not exceeding 24 

treatments a~ year, unless an additional 11 visits are 
approved by the insurer, provided that the maximum covered 
charge must not exceed $25 per treatment. 

( i) Coverage for the following mental health services _ _in 
DCcordance with 33-22-703. MCA: 

ll-G/9/'11 Mont OrtU. 1\.dminist r:tt ivC' nr~qi~;t (~! 



( i) Ce•vera!Je fer e~o~t.JU!ot;ieAt llleflt.al health services 111ay 
he li111it.ed t.e Ae lees theA $1,898 a year, iAel~dit~g eupet~ses 
fer el!tpatieAt suhstat~ee abuse treatlllent.mental illness; 

(ii) Coverage fer it~patieRt eerviees 111ay he limited t&-ne 
+ess thaA 38 da}S fer treatmeRt of meAtal il+AeSS-.alcoholisrn_L 

Ciiil drug abuse. 
( j) Co~·craEJe fer the fell ewinEJ s\lhstanee ae~o~se 

treatmcfltl 
(i) The maxim~o~m eenefit fer iApaticnt suestanee abuse 

services may be li111ited to RO lese than $4,888 iR afty 24 moRtft 
~iod aR€1 68,899 iR lifetime bet~efits. 

( ii) 'Phe 11\aMiliiUIII 13enef it fer outpatient sen• ices may he 
Hm-ited to $1,999 a year, iRelliainEJ exiJeRscs fer eutpatieRt 
meRtal health care. 

(~il ~§ervices for alcoholism and drug abuse 
withiR the Ailleriean Society of :,adieti ie PlcaieiRe eri~--'llhl-Y 
will be covered if they meet the criteria set forth in the 
American Society of Addictive Medicine. 

(k) coverage of ~rugs available by q 
prescription. which includes formularies and generic brand 
prescription drugs and contraceptives prescribed fqJ"" th.e 
treatment of a medical problem and not solelv_fQ£ 
contraceptive purposes. 

(1) (l) through (1) (p) remain the same. 
(~I) Coverage for all usual, customary, and reasonable 

charges related to medically necessary services rendered, as 
defined in tfie eeRt¥aetby the small employer carrier ipcludes 
as follows:-.-
~ Charges in excess of this standard are n~rgg~ir~d 

to be included in the calculations under 6.6.5004 and 
6.6.5008. unless otherwise excepted in section 33-30-102(1), 
MCA. 

ihl The benefits provided shall be coordinated~uant 
iQ_aRM 6.6.~~L_through 6.6.2405. 

(r£) coverage for all statutory mandated benefits, 
including, but not limited to those mandated by 33-22-114, 
MCA, (services of physician's assistants- certified); 33-22-
125, MCA (independent chiropractic examination and review); 
33-22-130, MCA (treatment of adopted children); 33-22-131, MCA 
(phenylketonuria treatment); 33 22 383 1 33 22 512, and 33 39 
1814 1 t!CA (well el\ild treat111ent) 1 33 22 703, MCA (treat~--<*
~eRtal illRess, aleeaelis~ aRd erug a~usert-~~*-afld-~-
22 1992, MCA (heme fiealtA eare)l 33-22-301, 33-22-504, and 33-
30-1001, MCA (newborns); 33-22-304, 33-22-506, and 33-30-1004, 
MeA (continuation of coverage for the handicapped); 33-22-305 
through 311, MCA (the Individual Family Disability Insurance 
Continuation of Coverage Act); 33-22-503, MCA (regarding 
continuation of benefits to dependents); 33-22-507, MCA 
(regarding continuing group coverage after reduction of work 
schedule); 33-22-508, MCA (regarding conversion on termination 
of eligibility); 33-22-509, MCA (regarding imposition of 
pre-existing conditions to a converted policy covered by a 

I l- (,I 'I I 'I 1 
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group contract); and 33-22-510, MCA (insured family-conversion 
entitlement). 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE IV !6.6.5012) COVERED PREVENTIVE CARE AND 
HEALTH MAINTENANCE SERVICES Of POLICIES UNDER STANDARD PLAN 

(1) remains the same. 
(a) The following le~ Pis!£ preventive care for low risk, 

asymptomatic adults: 
(i) Coverage for one health examination and related 

counseling every 1-5 years, as ae~ePminea by a lieensed KD, 
DO, er e~heP ~Peviaer it within the eee~e ef ~pae~iee as 
aetePminea ey ~he ~Pe¥ider'e lieeneinOJ eea!'a ana ~Pae~iee aet, 
including current health history and counseling for tobacco 
and substance abuse, nutrition, exercise, sexual behavior, 
injury prevention, and dental care. 

(ii) Coverage of age-appropriate physical examinations, 
including, for ages 19-39, 1 exam every 5 years; for ages 
40-49, 1 exam every 3 years; and for ages 50 and above, 1 exam 
every 1 to 2 years, ae ae~ePminea ey an f!D, DO, eP e~her 
~reviser if within the aee~e ef ~raetiee aa deter111ined ey the 
13revider's lieensift'J beard ana 13rae~iee ae~. 

(iii) Coverage for mammography examinations as 
contemplated by 33-22-132, MCA. 

(iv) coverage for 3 consecutive normal pap smear tests 
following the onset of sexual activity, and subsequent tests 
every 3 years until age 65. 

(v) Coverage of 1 cholesterol test every 5 years 
beginning at age 35. 

(vi) coverage of 1 stool test for occult blood (colon 
cancer) every 1 to 2 years beginning at age 50, as aetePIIIinea 
ey an MD, DO, er n~ree s~eeialis~. 

(vii) Coverage for 1 flexible sigmoidoscopy every 5 years 
beginning at age 50. 

(viii) Coverage for annual flu shots after age 65. 
(ix) Coverage for 1 pneumococcal vaccine after age 65. 
(x) coverage for 1 diphtheria/tetanus booster shot every 

10 years following the initial series of shots. 
(b) The following preventive care for children from 

birth to age ~~: 
ill From birth through 2 years of age, coverage for we_U 

child care should follow the mandated benefits Sflt_[Qr..t.!L..iD 
] __ J-22-303, 33-22-512, and 33-30-1014, MCA. 

(ii) From age 3 through 18 years of age, c.Boverage for 
interval health history and physical examinations conducted or 
performed by an MD, Do,·or other provider if within the scope 
of practice as determined by the provider's licensing board 
and practice act, at intervals recommended by the American 
Academy of Pediatrics (AAP) . 

(iii) Coverage for immunizations of eligible dependents 
following schedules recommended by the AAP. 

(c) The following reproductive health care: 

T'1o~lt_a~l.-::~. l\dmini~3t r-;tt" i vc• Pcq i :=;~ cr 
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( i) Ce•,•e'f'atJe f&'f' eHt.pat.ieftt !llel\tal health se'f'¥iees may 
be limited ta l\8 less thaft $1,999 a year, i~elHdiHtJ expe~ses 
for olltpatieftt Sllbstal\ee abuse treatmeHt.mental illness; 

( i i) ~atJe fel!' iRpatieHt sep•,•iees 111ay be limHed----te--i'\6 
l-ess thaR 39 days fer treatmeRt of meRtal i±1~ReSS-calcoholi_smi 

Ciiil drug abuse. 
(j) Ce¥eratJe fer the fellewiRtJ sHbstaRee abHse 

treatment! 
(i) 'l'he Maui!IIHIII beHefit fel!' iRpatieAt sHbstaRee abuse 

sel!''liees 111ay be limited te ne less thaR S4,990 iR aRy 24 moRth 
pel!'ied aftd $8,999 iH lifetime beHefita. 

(ii) 'Phe MaKiMulll beRefit fer eutpatieRt sen•iees may be 
-l-i-ffiited te Sl, 999 a } ear, iRelmlim:J eltpef!ses for eutpatieRt 
lftBfltal health eareo 

(~il Gfl±y-e~ervices for alcoholism and drug abuse 
withiR the Alllerieaft Seeiety ef ,•,EIElieti'le PieEiieiRe criteria---ma-y 
~be covered if they meet the criteria set forth in tfre 
American Society of Addictive Medicine. 

(k) Coverage of ~rugs available by q 
prescription, which includes formularies and generic brand 
prescription drugs and contraceptives prescribed for .tb~ 
treatment of a medical problem and not solely for 
contraceptive purposes. 

(1) (1) through (1) (p) remain the same. 
(~£) Coverage for all usual, customary, and reasonable 

charges related to medically necessary services rendered, as 
defined iR the eont~Qy_the small employer carrier includes 
as follows:T 

ill Charges in excess of..!hi2_standard_.!!.!:LDQLregl,lj,r_g_d 
to be included in the calculations under 6.6.5004 and 
6.6.5008, unless otherwise excepted in section 33-30-102(1), 
MQh 

1Ql The benefits provided shall be coordinated pursuan~ 
to ARM 6, 6_.._2..1..Q_l___\.J.lrOUgh 6. 6. 2 4 0 5, 

(!!'£) Coverage for all statutory mandated benefits, 
including, but not limited to those mandated by 33-22-114, 
MCA, (services of physician's assistants- certified); 33-22-
125, MCA (independent chiropractic examination and review); 
33-22-130, MCA (treatment of adopted children); 33-22-131, MCA 
(phenylketonuria treatment); l3 22 393 1 3l 22 512, aRd~~-
10141 MCA ("ell ehild treatl!leftt)l 33 22 793, MCA (treatMent e~ 
mental illRess, aleehelism and drlltJ a~~se)l 33 22 1~~~33-
~992, MC~ (heme health eare)l 33-22-301, 33-22-504, and 33-
30-1001, MCA (newborns); 33-22-304, 33-22-506, and 33-30-1004, 
MCA (continuation of coverage for the handicapped); 33-22-305 
through 311, MCA (the Individual Family Disability Insurance 
continuation of Coverage Act); 33-22-503, MeA (regarding 
continuation of benefits to dependents); 33-22-507, MCA 
(regarding continuing group coverage after reduction of work 
schedule); 33-22-508, MCA (regarding conversion on termination 
of eligibility); 33-22-509, MCA (regarding imposition of 
pre-existing conditions to a converted policy covered by a 
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group contract); and 33-22-510, MCA (insured family-conversion 
entitlement). 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE IV (6.6.5012) COVERED PREVENTIVE CARE AND 
HEALTH MAINTENANCE SERVICES OF POLICIES UNDER STANDARD PLAN 

(1) remains the same. 
(a) The following lew rislt preventive care for low risk, 

asymptomatic adults: 
(i) Coverage for one health examination and related 

counseling every 1-5 years, ae de~er~inea ey a lieensea KD, 
DO, er ether ~revider if within the eeepe ef praetiee as 
determined ey the pre•.-iaer's lieeAsiniJ eeara ana ~raetiee aet, 
including current health history and counseling for tobacco 
and substance abuse, nutrition, exercise, sexual behavior, 
injury prevention, and dental care. 

(ii) coverage of age-appropriate physical examinations, 
including, for ages 19-39, 1 exam every 5 years; for ages 
40-49, 1 exam every 3 years; and for ages 50 and above, 1 exam 
every 1 to 2 years, ae aeter~inea ey an MD, Do, er ether 
~iaer if within the eeepe ef praetiee ae determined ey the 
~revider'e lieenein!J eearci al'ld ~raetiee aet. 

(iii) Coverage for mammography examinations as 
contemplated by 33-22-132, MCA. 

(iv) coverage for 3 consecutive normal pap smear tests 
following the onset of sexual activity, and subsequent tests 
every 3 years until age 65. 

(v) Coverage of 1 cholesterol test every 5 years 
beginning at age 35. 

(vi) Coverage of 1 stool test for occult blood (colon 
cancer) every 1 to 2 years beginning at age 50, as deterfflined 
ay an MD, 99, er l'lln·se speeialiet. 

(vii) Coverage for 1 flexible sigmoidoscopy every 5 years 
beginning at age 50. 

(viii) coverage for annual flu shots after age 65. 
(ix) Coverage for 1 pneumococcal vaccine after age 65. 
(x) Coverage for 1 diphtheria/tetanus booster shot every 

10 years following the initial series of shots. 
(b) The following preventive care for children from 

birth to age ~18: 
ill From birth through 2 years of age, coverage for well 

ghild care should follow the mandated benefits set f~Lth~ 
D:22-303, 33-22-512, and 33-30-1014, MCA. 

(iil From age 3 through 18 years of age. ceoverage for 
interval health history and physical examinations conducted or 
performed by an MD, oo,·or other provider if within the scope 
of practice as determined by the provider's licensing board 
and practice act, at intervals recommended by the American 
Academy of Pediatrics (AAP). 

(iii) Coverage for immunizations of eligible dependents 
following schedules recommended by the AAP. 

(c) The following reproductive health care: 

Hont t1!1Ll i\dminist r,-tt 1vc IU•0 i.st C'l 
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(i) Family planning services, including contraception 
planning; 

(ii) Pregnancy related services; and 
(iii) "Risk appropriate" prenatal care following medicaid 

guidelines. Risk appropriate prenatal care includes payment 
for case management for high risk pregnant individuals. 

(d) Policies of insurance offered under the standard 
health benefit plan contemplated by 33-22-1812, MCA, must 
provide full coverage for 4 visits per year to health care 
providers as listed under 33-22-111 and 33-22-114, MCA, of the 
patient's choice. This coverage must not be subject to 
deductible ~insuraneeor to maximum out-of pocket, but 
must be subject to a copayment of $25 per consultation and be 
applied toward meeting the out-of-pocket limit. This benefit 
must cover professional service fees only, and not the cost of 
tests, medications, or other items. 

!21 In the eyent an individual's coverage changes from 
one benefit plan to another or from one carrier to another, 
the new benefit plan or the new carrier may count preventive 
care services paid for by prior carriers and benefit plans in 
determining whether a particular service or visit is covered. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE V (6.6.5016) SERVICES THAT MAY BE_EXCLU!)f;D FRQM 
COVERAGE UNDER THE STANDARD PLAN (1) through (1) (c) remain 
the same. 

(d) Eyeglasses, contact lenses, hearing aids, or any 
examination or fitting related to these devices except thl'_t 
such health care services must be offered as optjona~ 
QOVerag_~; 

(1) (e) through (1) (i) remain the same. 
(j) Medieal elffleHses fer ·werlt related isjuries s.

eeeupatieAal disease ee•1ered by a we.-JteP' s ee,.pel'lsat:ieR 
insure.-, uAless the 'A'Brlter's eeMfleAsa~Asu.-e.- ~nieti 
benefits and the elai111ant is flursuin~ redress tAreu~h 
,.ediatian, a eeAteeted ease hearin~, er a eeurt and flO 

deeisien has been Made eA the ease1All services and~~~s 
resulting from any illness or iniury which occurs in the 
course of employment when the employer has elected or is 
required by law to obtain coverage for such under state o_r 
federal Workers' Compensation laws, occupational disease 1~~~ 
or similar legislation, including employees' compensation or 
liability laws of the United States and applies to all 
services and supplies resulting from a work-related illn§ss ~r 
injury even though: 

1il Coverage under the government legislation provid§s 
benefits for only a portion of the services incu£red· 

liil Your employer has failed to obtain such coverage 
required by law; 

tiiil The member waives his or her_rights_to sucb 
~ov~r~Qr benefits· 

I 1 - l1 /I)/ '.l l 
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iiY1 The member fails to file a claim within the filing 
period allowed by law for such benefits: 

iYl The member fails to comply with any other provision 
of the law to obtain such coverage or benefits· or 

lYil Ibe member was permitted to elect not to be covered 
by the Workers' CompensMlgn Act but failed to properly ma){e 
such election effective. 

lAl Ibis exclusion will not apply if an employer was not 
required and did not elect to be covered under any workers' 
compensation. occupational disease laws. or employer's 
liability acts of any state. country. or the United States. 
~ Tbis exclusion will not apply if the workers' 

compensation insurer bas denied benefits and claimant is 
pursuing redress throuqb mediation. a contested case hearing, 
or a court, and no decision has been made on the case. If the 
workers' compensation coverage agrees to pay the claim. then 
the small employer carrier will be reimbursed for all expenses 
paid on the claim. 

(1) (k) through (1) (n) remain the same. 
(o) Dental services, except for tumors or injury to the 

natural teeth and gums. except that such service shall be 
offered as optional coverage; 

(1) (p) and (2) remain the same. 

AUTH; 33-1-313 and 33-12 1822, MCA 
JMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE VI (6.6.5020) DEDUCTIBLE CHARGES. COINSURANCE, 
MAXIMUM ALLOWABLE OQT-OF-POCKET CHARGES. AND LIFETIME MAXIMUM 
BE_N_EFIT LEVEL UNDER THE STANDARD PLAN (1) and (2) remain the 

(3) Policies of insurance offered under the standard 
health benefit plan contemplated by 33-22-1812, MCA, must 
provide maximum annual out-of-pocket charges of $1,250 per 
person and $2,500 per family. Such policies must also provide 
tha~. after the annual out-of-pocket limit is met, the insurer 
w111 pay 100% of all medically necessary charges up to the 
lifetime maximum benefit level. 

(4) remains the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE VII (6.6.50241 HMO COST SHARING SCHEDULE AND 
EXCEPTION TO STANDARD PLAN PROVISIONS (1) remains the same. 

(2) standard plans offered by HMOs are exempt from the 
deductible charges, and coinsurance provisions of 6.6.5020, 
but must comply with the maximum annual out-of-pocket and 
lifetime maximum requirements of ARM 6.6.5020. HMO plans must 
include the following cost sharing schedule: 

INPf!lL!;;!'IT HOSPITAL SERVICES 

Semi-Private Room and Board Charges: 

11-6/'l/9·1 Mnntana /\dmir1istrntivc n('qist.cr 
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(i) Family planning services, including contraception 
planning; 

(ii) Pregnancy related services; and 
(iii) "Risk appropriate" prenatal care following medicaid 

guidelines. Risk appropriate prenatal care includes payment 
for case management for high risk pregnant individuals. 

(d) Policies of insurance offered under the standard 
health benefit plan contemplated by 33-22-1812, MCA, must 
provide full coverage for 4 visits per year to health care 
providers as listed under 33-22-111 and 33-22-114, MCA, of the 
patient's choice. This coverage must not be subject to 
deductible and-eeiRsuraReeor to maximum out-of-pocket, but 
must be subject to a copayment of $25 per consultation and be 
applied toward meeting the out-of-pocket limit. This benefit 
must cover professional service fees only, and not the cost of 
tests, medications, or other items. 

(2) In the event an individual's coverage changes from 
one benefit plan to another or from one carrier to another. 
the new benefit plan or the new carrier may count preventive 
care services paid for by prior carriers and benefit plans in 
determining whether a particular service or visit is covered. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE V (6.6.5016) SERVICES .THAT MAY BE EX~LUDE~_IB.9.11 

COVERAGE UNDER THE STANDARD PLAN (1) through (1) (c) remain 
the same. 

(d) Eyeglasses, contact lenses, hearing aids, or any 
examination or fitting related to these devices~xcept that 
such health care services must be offered as~i2na~ 
g_q_yerage; 

(1) (e) through (1) (i) remain the same. 
(j) Medical eKpeRsee tar werl£ related iRj>lries ...

eeeupatieRal Elisease severe !I b) a werl<er' s eSiftf'CAsat.i<m 
ifls>~rer, uRless the werl<er' o ee!llpCI'!eatieR il'!elolrer has denied 
&€Refits an!l the elailftaRt is pursuiR~ red~r~ 
ffl-ediatien, a eeRteeted ease hearin~, er a ee>1rt aftd-Re 
decision has 13eeR 111ade BR the ease1All services and supp1Jgi> 
resulting from any illness or injury which occurs in the 
course of employment when the employer has elected or is 
required by law to obtain coverage for such under state or 
federal Workers' Compensation laws, occupational disease laws, 
or similar legislation, including employees' compensation Q[ 

liability laws of the United states and applies to all 
services and supplies resulting from a work-related .illness or 
iniury even though: 

1il Coverage under the government legislation provides 
benefits for only a portion of the services incurred·. 

1iil Your employer has failed to obtain §Uch coverage 
required by law: 

Ciiil The member waives his or heL__!:_igl}t.§....tQ..l>u~b 
<_::overage._..Q.r benefit§_;_ 
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iiY1 The member fails to file a claim within the filing 
period allowed by law for such benefits; 

iYl The member fails to comply with any other provision 
of the law to obtain such coverage or benefits· or 

lYil The member was permitted to elect not to be covered 
by the Workers' Compens~tlgn Act but failed to properl~ke 
such election effectiye, 

lAl This exclusion will not apply if an employer was not 
required and did not elect to be covered under any Workers' 
Compensation. occupational disease laws. or employer's 
liability acts of any state. country, or the United states. 
~ This exclusion will not apply if the workers' 

compensation insurer has denied benefits and claimant is 
pursuing redress through mediation. a contested case hearing, 
or a court. and no decision has been made on the case. If the 
workers' compensation coyerage agrees to pay the claim, then 
the small employer carrier will be reimbursed for all expenses 
paid on the claim. 

(1) (k) through (1) (n) remain the same. 
(o) Dental services, except for tumors or injury to the 

natural teeth and gums, except that such service shall be 
offered as optional coverage; 

(1) (p) and (2) remain the same. 

AUTH: 33-1-313 and 33-12 1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE VI 16.6.50201 DEDUCTIBLE CHARGES, COINSURANCE, 
MAXIMUM ALLOWABLE OQT-OF-POCKET CHARGES, AND LIFETIME MAXIMUM 
BENEFIT LEVEL UNDER THE STANDARD PLAN (1) and (2) remain the 
same. 

(3) Policies of insurance offered under the standard 
health benefit plan contemplated by 33-22-1812, MCA, must 
provide maximum annual out-of-pocket charges of $1,250 per 
person and $2,500 per family. Such policies must also provide 
that, after the annual out-of-pocket limit is met, the insurer 
will pay 100% of all medically necessary charges up to the 
lifetime maximum benefit level. 

(4) remains the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
tMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE VII (6.6.5024) HMO COST SHARING SCHEDULE AND 
EXCEPTION TO STANDARD PLAN PROVISIONS (1) remains the same. 

(2) Standard plans offered by HMOs are exempt from the 
deductible charges, and coinsurance provisions of 6.6.5020, 
but must comply with the maximum annual out-of-pocket and 
lifetime maximum requirements of ARM 6.6.5020. HMO plans must 
include the following cost sharing schedule: 

INP~TIE~T HOSPITAL SERVICES 

Semi-Private Room and Board Charges: 



-l s )(,-

Copayment Per Admission 

Other Medically Necessary Hospital 
Charges 

OUTPATIENT HOSPITAL SERVICES 

outpatient Therapy 
Other Non-emergency 

HOSPITAL EMERGENCY ROOM 

If admitted to the hospital 

If not admitted to the hospital 

OBSTETRICAL CARE 

Professional services only 

PHYSICIANS AND OTHER MEDICAL PROFESSIONALS 

Hospital inpatient visits 
Physician office or home visits 
After hours visits (in- or outpatient) 
Referred services 

MEDICAL NUTRI1'ION SEfl_VICF,~ 

HOME HEALTH CARE 

CHIROPRACTIC SERVICES 

Copayment 
Maximum covered charge 
Covered treatments per year 

MENTAL HEALTH SERVICES 

Inpatient 
Copayment 
Days of covered treatment 

Outpatient 
Copayment 

$500 

No copayment 

$15 copayment 
No copayment 

No copayment for 
emergency room; 
inpatient copay
ment applies 

$50 copayment 

$150 copayment 
per delivery 

No copayment 
$10 copayment 
$10 copayment 
$15 copayment 

$1'> copayment 

No copayment 

$10 per visit 
$25 per visit 
24 visits, plus an 

additional 11 
visits with the 
HMO's approval 

$200 per day 
30 days per year 

combined with 
substance gbus~_ 
treatment 

$25 per visit 

l 1 -I I I)/ I) 1 
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Maximum covered charge 

~~~STANCE ABUSE TREATMENT 

Inpatient 
copayment 
Maximum covered charge 

Lifetime maximum 

outpatient 
Copayment 
Maximum covered charge 

PRESCRIPTION DRUGS 

Generic 
Brand name at patient's request 

DIAGNOSTIC X-RAY AND LABORATORY 

AMBULANCE 

Ground ambulance 
Air ambulance 

DURABLE MEDICAL EQUIPMENT 

RADIATION THERAPY AND CHEMOTHERAPY 

HOSPICE SERVICE 

OFFICE VISITS 

Adult preventative care visits 
Children preventative care visits 
Reproductive health care visits 

AUTH: JJ-1-313 and 33-22-1822, MCA 
IMP: JJ-22-1802 and JJ-22-1812, MCA 

$1,000 combined with 
substance abuse 
treatment 

$150 per day 
$4,000 per 24-month 

period 
$8,000 

$25 per visit 
$1,000 combined with 

mental health 
service 

$5 copayment 
Copayment = brand 

name price minus 
the generic price 

No copayment 

$50 copayment 
$250 copayment 

20% coiAsHraAeeQgyment 

20% coiABHraReepayment 

$-1:58 No copayment -per 

"~ 

$10 copayment 
$10 copayment 
$10 copayment 

NEW RULE VIII (6,6,5032! CRITERIA OF POLICIES OFFE~~Q 
UNDER BASIC PLAN (1) Any health benefit plan offered to a 
small employer group that has a benefit value, as calculated 
in 6.6.5036, of less than the benefit value of the insurer's 
standard plan will qualify as a basic health benefit plan 
contemplated by 33-22-1812, MCA. 
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Ill Any HMO plan offered to a small employer carrier 
that offers fewer benefits than the insurer's standard HMO 
Qlffi1is subject to the commissioner's final determination, as 
contemplated by 33-22-1812, MCA. 

(rl) All basic health benefit plans and basic HMO plans 
contemplated Q¥_33-22-1812, MCA, must include all benefits 
mandated by statute, including, but not limited to, maternity 
benefits contemplated by court interpretations of statutes. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE IX ~_?...QlQL__CALCU!,.ATIOtLQE...!lill!_f;.fTI' _ __'.l)\Ll!ES 
(1) through (1) (e) remain the same. 
(2) In instances wherein some benefits under the 

proposed basic health care plan are of significantly higher 
value than those offered under the small ~employer 
carrier's standard health benefit plan, and increase the 
overall value of the basic plan above the overall value of the 
carrier's standard plan, the carrier must file complete 
documentation justifying the plan's proposed classification 
with the commissioner. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1809, and 33-22-1812, MCA 

NEW RULE X (6.6.5040) COST CONTAINMENT FEATURES OF 
BASIC AND STANDARD PLANS (1) through (1) (a) remain the same. 

(b) A program for management of acute7 and long-term 
care to determine appropriate cost-effective treatment, which 
must include an agreement to the treatment plan by the 
patient, family or authorized representative, the treating 
health care provider, and the insurer; 

(c) A program for primary care pllyaieial'laproviders and 
referrals, such as a health maintenance organization style of 
delivery of care, in which each patient has a primary care 
provider who makes all referrals to other providers; 

(d) A program for review of health care services for 
patients to determine the medical necessity or appropriateness 
of service, consistent with 33-32-102(4), MCA~~l 

(e) A preferred provider agreement between health care 
providers and the insurer, which may limit the amount a 
provider may charge an insured for service, as well as the 
amount a provider may be reimbursedT~ 

Lfl The selective contracting with hospitals. 
physicians, and other health care provider~ __ f\S d§fined j__!l___])-: 
22-1701 through 33-22-1707, MCA. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE XI (6.6.5044) FILING AND APPROVAL OF BASI~ ___ AEQ 
~.ANDARD PLANS (1) All small employer carriers shall file 
all of the standard health benefit plans that they ~2rket OL 

MOIJtdl1a i\Llnll11ist r,ttiv(~ l\c·qi~;t<'J I I- r, /'I I~ .J 
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intend to market in this state ~which have not been 
previously filed with the commissioner fer pf'ier apprs·,•al. 
Each such plan must be filed with the commissioner for prior 
approval as a standard health benefit plan. Each filing shall 
include a statement that the policy has not previously been 
filed and approved in this state. 

(2) All small employer carriers which already market 
health benefit plans previously filed with the commissioner 
which qualify as standard plans according to the requirements 
of ARM 6,6,5008 through 6.6.5024 shall file all sf the easie 
health eeHefit ~lane that they iRteHII te marlEet iH this 
~ with the commissioner for prior approval as a standard 
health benefit plan. Each filing shall include a statement 
that the policy has previously been filed and approved in this 
state. and shall provide the date of approval. 

ill The commissioner shall review each filing described 
in Ill and 12! and grant either tentative approval. final 
approval, or disapproval as a standard plan to each filing 
within thirty days of receipt of the filing. If the 
commissioner grants tentative approval to the plan as a 
standard plan, the small employer carrier may market the plan 
as a standard plan. subiect to 19!. pending final approval or 
disapproval, After 30 days but no later than 120 days. the 
commissioner shall review each filing which had been granted 
tentative approval for a final decision regarding approval or 
!li.?approval of the plan as a standard health benefit plan. H 
~an is disapproved as a standard health benefit plan, the 
commissioner shall notify the small employer carrier, in 
writing, of the reasons for the disapproval. 

l4l All small employer carriers shall file all of the 
basic health benefit plans that they market or intend to 
market in this state which haye not been previously filed with 
~te commissioner. Each such plan must be filed with the 
gg~missioner for prior approval as a basic health benefit 
plan. Each filing shall include a demonstration of, and the 
result of. the benefit value calculation for that plan in 
compliance with ARM 6,6.5036. Each filing shall include a 
statement that the policy has not previously been filed ang 
~~oved in this state. 

(5) All small emRloyer carriers which already market 
health benefit plans previously filed with the commissioner 
which qualify as basic plans according to ARM 6.6.5032 shall 
file each plan with the commissioner as a health benefit plan 
which meets the requirements of a basic health benefit plan 
according to the test in ARM 6.6,5036. Each filing shall 
include a demonstration of. and the result of. the benefit 
value calculation for that plan in compliance with ARM 
6.6.5036. Each filing shall include a statement that the 
policy has previously been filed and approved in this state 
and shall provide the date of approval. The small employer 
carriers shall further state for each of these plans that 
either: 

(a) The plan is being filed as a ~asic plan;_ 9~ 

11-6/9/94 Mont-ana lldmtnistratlvc Rcqister 
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l1l Any HMO plan offered to a small employer carrier 
that offers fewer benefits than the insurer's standard HMO 
~is subiect to the commissioner's final determination~ 
contemplated by 33-22-1812. MCA. 

(~ll All basic health benefit plans and basic HMO plans 
contemplated Q¥_33-22-1812, MCA, must include all benefits 
mandated by statute, including, but not limited to, maternity 
benefits contemplated by court interpretations of statutes. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE IX ( 6. 6. 5036l_ShLCULATIO!'LQE IHJl~!'Tr _ __y/',LUES 
(1) through (1) (e) remain the same. 
(2) In instances wherein some benefits under the 

proposed basic health care plan are of significantly higher 
value than those offered under the small ~employer 
carrier's standard health benefit plan, and increase the 
overall value of the basic plan above the overall value of the 
carrier's standard plan, the carrier must file complete 
documentation justifying the plan's proposed classification 
with the commissioner. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1809, and 33-22-1812, MCA 

NEW RULE X (6.6.5040) COST CONTAINMENT FEATURES OF 
BASIC AND STANDARD PLANS (1) through (1) (a) remain the same. 

(b) A program for management of acute, and long-term 
care to determine appropriate cost-effective treatment, which 
must include an agreement to the treatment plan by the 
patient, family or authorized representative, the treating 
health care provider, and the insurer; 

(c) A program for primary care physieial'lsproviders and 
referrals, such as a health maintenance organization style of 
delivery of care, in which each patient has a primary care 
provider who makes all referrals to other providers; 

(d) A program for review of health care services for 
patients to determine the medical necessity or appropriateness 
of service, consistent with 33-32-102(4), MCA7-e~~ 

(e) A preferred provider agreement between health care 
providers and the insurer, which may limit the amount a 
provider may charge an insured for service, as well as the 
amount a provider may be reimbursed~~ 

ifl The selective contracting with hospitalsL 
P!J.ysicians, and other health care providers a_~ defiJwd in_)~l= 
22-1701 through 33-22-1707. MCA. 

AUTH: 3)-l-313 and 33-22-1822, MCA 
IMP: 33-22-1802 and 33-22-1812, MCA 

NEW RULE XI (6.6.5044) FILING AND APPROVAL OI_aASIC ANQ 
STANDARD PLANS (1) All small employer carriers shall file 
all of the standard health benefit plans that they ~arket_QK 

MOlll,JI\(l i\tlmlnist.r:1l ivr: F(~qist r'l 
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intend to market in this state ~which hpve not been 
previously filed with the commissioner fer prier apprewal. 
Each such plan must be filed with the commissioner for prior 
approval as a standard health benefit plan. Each filing shall 
include a statement that the policy has not previously been 
filed and approved in this state. 

(2) All small employer carriers which already market 
health benefit plans oreyiously filed with the commissioner 
which qualify as standard plaps according to the requirements 
of ARM 6.6,5008 through 6.6.5024 shall file all ef ~he easie 
healta eef!e"fi~ ~lane ~hat they ifltef!EI te lllarltet ifl this 
~ with the commissioner for prior approval as a standard 
health benefit plan. Each filing shall ipclude a statement 
that the policy has previously been filed and approved in this 
state. and shall provide the date of approval. 

ill The commissioner shall review each filing described 
in Ill and 121 and grant either tentative approval, final 
approval, or disapproval as a standard plan to each filing 
within thirty days of receipt of the filing. If the 
commissioner grants tentative approval to the plan as a 
standard plan. the small employer carrier may market the plan 
as a standard plap. subiect to !9), pending final approval or 
disapproval. After 30 days but no later than 120 days, the 
commissioner shall review each filing which had been granted 
tentative approval for a final decision regarding approval or 
disapproval of the plan as p standard health benefit plan. If 
a plan is disapproved as a standard health benefit plan, the 
commissioner shall notify the small employer carrier. in 
w~iting, of the reasons for the disapproval. 

(4) All small employer cprriers shall file all of the 
basic health benefit plans that they market or intend to 
market in this state which have pot been previously filed with 
the commissioner. Each such plan must be filed with the 
commissioner for prior approval as a basic health benefit 
plan. Each filing shall include a demonstration of, and tb<:l. 
result of. the benefit value calculation for that plan in 
comPliance with ARM 6,6.5036. Each filing shall includ~ 
statement thpt the policy has pot previously been filed anq 
approved in this state. 

(5) All small employer carriers which already market 
health benefit plans previously filed with the commissioner 
which qualify as basic plans according to ARM 6.6.5032 shall 
file each plan with the commissioner as a health benefit plan 
which meets the requirements of a basic health benefit pla~ 
according to the test in ARM 6.6.5036. Each filing shall 
include a demonstration of. and the result of, the benefit 
value calculation for that plan in compliance with ARM 
6.6.5036, Each filing shall include a statement that the 
policy has previously been filed and approved in this state 
and shall provide the date of approval. The small employer 
carriers shall further state tor each of these plans that 
either: 

!al The plan is being filed as a pasic planL._ __ .Q_~ 

11-6/9/94 Montand Adm~nistrativc Register 



-I '>·111-

(bl The olan is being filed as a health benefit plan 
_,_w,_.h .... i,.c,_.h_i,.,s__._.n"'e"'i-"t"-'h""e..,_r__,.a'-"s"'t"'a"'n"'d""a..,r_,d'-:-"n"'o"'r~a'7-"b"'a"'s,_,i..,c,_.p,_,l..,a,_,_n,_,.'---,_,T'-'h~e'-· filing must 
include complete documentation which supports this 
classification. 

(61 All health benefit plans which are filed as basic 
21£ns as described in (41 and (5) (al shall be reviewed by the 
commissioner and granted either tentative approval. final 
apRroval. or disapproval as a basic plan within thirty days of 
receipt of the filing. If the commissioner tentatively 
approves a plan as a basic plan. the small employer carrier 
may market the plan as such. subject to (9), pending final 
~proval or disapproval. After 30 days but no later than 120 
davs. the commissioner shall review each filing which had been 
granted tentative approval for a final decision regarding 
approval or disapproval of the plan as a basic health benef~t 
plan. If a plan is disapproved as a basic health benefit 
plan, the commissioner shall notify the small employer 
carrier. in writing. of the reasons for the disapproval. 

(7) All health benefit plans which are filed as plans 
which qualify as basic plans according to the test in ARM 
6.6.5036. but which the small employer carriers state in 
compliance with (5) (bl do not qualify as basic plans, shall b~ 
reviewed by the commissioner and granted tentative status 
either as a basic health benefit plan. a standard health 
benefit plan, or a health benefit plan which is neither 
standard nor basic. within 30 days of receipt of the filing. 
The small employer carrier may then market the plan as a basic 
plan, a standard plan. or neither a standard nor a basic plan, 
according to the status granted by the commissioner and 
subject to (91. pending a final decision by the commi§§ioQ~r. 
After 30 days but no later than 120 days the commissioner 
shall review each filing which had been granted tentative 
status for a final decision regarding approval of the plan as 
a basic health benefit plan. a standard health benefit ~ 
or a health benefit plan which is neither standard nor basic. 
If such plan is approved as a basic or a standard health 
benefit plan, the commissioner shall notify the small employer 
carrier. in writing. of the reasons for its classif~QD~ 

IBl All small employer carriers shall refile all of ... J:he 
health benefit plans that they market or intend to marke!: .. in 
this state which have been previously filed with the 
commissioner and which exceed the value of the standard plan 
according to the benefit value calculation. Each filing shall 
include a demonstration of. and the result of. the benefit 
value calculation for that plan in compliance with ARM 
6.6.5036. Each filing shall include a statement that the 
policy has been previously filed in this state and shall 
inform the commissioner as to whether the Plan was approved, 
disapproved, or filed for informational purposes o~The 
commissioner shall review each filing and. if the benefit 
value calculation verifies that the plan is neither standard 
nor basic, grant approval to the filing within thirty days of 
rece.lllt.....9f the filing. If the benefit value cal£ulatign._s)1ows 
i..h.i't th_e" ... .Il . .lii.IL.is actually a stapdard or....<!.....Pasi<;:_plgn~tll<:> 

l I - f1 / q / q 1 
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commissioner shall so notify the small employer carrier. in 
writing. The small employer carrier must then refile the plan 
as a standard or a basic health benefit plan, as classifie(L!>'i 
the commissioner. 

(3~) No small employer carrier may market any health 
benefit plans in this state, unless and unti~ one of its basic 
health benefit plans and one of its standard health benefit 
plans hae~ been approved by the commissioner . 

.ilQl All small employer carriers which intend to marke.t 
one or more HMO plans shall file all of the HMO plans that 
they intend to market in this state which have not been 
previously filed with the commissioner. Each such plan must 
be filed with the commissioner as either a standard HMO plan. 
a basic HMO plan. or an HMO plan that qualifies as neither a 
standard nor a basic HMO plan. according to ARM 6.6.5028. 
Each filing shall include complete documentation which 
justifies the small employer carrier's classification of the 
HMO plan. Each filing shall include a statement that the 
policy has not preyiously been filed and approved in this 
state. 
------(11) All small employer carriers which already market HMO 
plans previously filed with the commissioner shall again file 
each plan with the commissioner for approval as either a 
standard HMO plan. a basic HMO plan. or an HHO plan that 
gualifies as neither a standard nor a basic HMO plan. 
according to ARM 6.6.5032. Each filing shall include complete 
documentation which iustifies the small employer carrier's 
classification of the HMO plan as a standard HMO plan. a basic 
HMO plan, or neither. Each filing shall include a statement 
that the policy has previously been filed and approved in thi§ 
§~-~ and shall provide the date of approval. 

llJl The commissioner shall review each filing described 
.in_{lOl and llll and grant either tentative approvaL final 
~p2roval, or disapproval to each filing within thirty days of 
receipt of the filing. If the commissioner tentatively 
sQP.roves the small employer's designation of the plan. the 
sma."il employer carrier may market the plan on that basis 
£en~ing final approval or disapproval. subject to (14). After 
30 days but no later than 120 days, the commissioner shall 
review each fill.ng which had been granted a tentative approvi!I_ 
and grant a final decision regarding approval or disapproval 
of the plan as a standard. basic. or neither standard nor 
basic HMO plan. 

113l It the commissioner's determination as to whether an 
HMO plan is standard. basic. or neither standard nor basic is 
different from the small employer carrier's determination in 
110) or Ill). the commissioner shall notify the small employer 
carrier, in writing. of the reasons for giving it a different 
classification. The small employer carrier shall immediately 
comply with the requirements of the HMO plan as classified by 
the commissioner. 

(14) No small employer carrier may market any HMO plans 
in this .~.tate, unless and until one_QJ_its ba_§_ic HMQ_pl?.ns __ an_cl 

11-<i/9/')4 MontLtno:J. 1\dministr.::t.tivc HPqistcJ 
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one of its standard HMO plans has been approved~the 
commissioner. 

AUTH: 33-1-313, 33-1-501 and 33-22-1822, MCA 
TMP: 33-22-1802, 33-22-1811, and 33-22-1812, MCA 

NEW RULE XII ! 6. 6. 5050 l STATUS OF CARRIE~§ __ 8_§ __ ,SMAL!, 
EMP~OYER CARRIERS This rule remains the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1812, and 33-22-1814, MCA 

NEW RULE XIII (6.6.5054) APPLICATIQ~REENTER STATE 
This rule remains the same. 

AUTH: 33-1-313 and 33-22-1822 1 MCA 
IMP: 33-22-1802, 33-22-1810, and 33-22-1812, MCA 

NEW RULE XIV (6.6.5058) REQUIREMENT TO INSURE ENTIRE 
GROUPS (1) remains the same. 

(2) Small employer carriers may offer the employees of a 
small employer the option of choosing among one or more health 
benefit plane 1 pro•ddeEI tftat~eh empleyee--J~~a~hoese---any-of 
the offered plansany health plans which have been chosen by 
the employer. Except as provided in 33-22-1811(3), MCA, with 
respect to exclusions for pre-existing conditions, the choice 
among benefit plans may not be limited, restricted, or 
conditioned based upon the risk characteristics of the 
employees or their dependents. 

(3) and (4) remain the same. 
(a) The excluded individuals have coverage under health 

benefit plans or other health benefit arrangement that provide 
benefits equal to or greater than the benefits provided under 
the health benefit plan offered by the employer_i!_§__Qeter_m_inec! 
Qy___j::he eligible employee or dependent; 

(4) (b) remains the same. 
(c) The premium contribution to be paid by the eligible 

employee would have exceeded 7.5% of the adjusted gross income 
of the eligible employee and the employee decides not to be 
covered. The decision not to be covered for this reason is 
exclusively that of the ernployee;_Q£ 

(d) An eJCeltlded indh•id~o~al states in a BiEJRed -wa--i-Yef 
tofta--t-the indh•idlial has had eoYeiea!Je liRder a health eenef-i-t 
plan or other health benefit arraft!Je~ent within the previous ~ 
!!lOAthe and eKf!eets to ha'>'e eovera<Je •within the sueeeedinEJ 6 
!!loAthe Iinder a health seRefit plaA or otlle£' health eenefit 
arran~cl!leftt that~ov~o eenefi~~a£0-to---&f e*Seed4ng 
beRetits provided liRder the basie health eenef-lct-----J>-1-a-fl----<>-He!"e<:l 
tty----the empleyer--t-er 

(eg) An employee shows that, in changing policies, the 
12-rnonth waiting period in pre-existing conditions would be 
unduly burdensome to the employee. Whether the waiting period 
imposes such a burden is a decision that only the employee mny 
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make. Employers shall refrain from influencing their 
employees' decisions. 

(5) through (7) (b) remain the same. 
(8) New entrants to a small employer group must be 

offered an opportunity to enroll in the health benefit plan 
currently held by such group. Any new entrant that does not 
exercise the opportunity to enroll in the health benefit plan 
within the period provided by the small employer carrier may 
be treated as a late enrollee by the carrier, provided that 
the time within which to enroll in the health benefit plan 
extends at least 30 days after the date the new entrant is 
notified of his or her opportunity to enroll. If a small 
employer carrier has offered more than one health benefit plan 
to a small employer group pursuant to (2), the new entrant 
must be offered the same choice of health benefit plans as the 
other members of the group. 

(8) (a) remains the same. 
(b) Small employer carriers may assess a risk load to 

the new entrants' premium rate asseeiates with Rew eRtFaRts, 
consistent with the requirements of 33-22-1809, MCA. The risk 
loads must be the same risk load charged to the small employer 
group immediately prior to acceptance of the new entrant into 
the group. 

(9) through (9) (b) (iv) remain the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1811, and 33-22-1812, MCA 

NEW RUI,E XV ( 6. 6. 5062) RESTORATION OF COV~_R.AGJ; 

(1) through (3) (d) remain the same. 
(e) The premium rate for the health benefit plan must be 

no •1ure than the premium rate charged to the small employer on 
the 'late the health benefit plan was terminated or nonrenewed; 
JH·o··1ded that, if the number or case characteristics of the 
eli~ible employees, or their dependents, of the small employer 
has ~hanged between the date the health benefit plan was 
tE(:~nated or nonrenewed and the date that it is restored, the 
C3r. ier may adjust the premium rates to reflect any changes in 
c~s~ characteristics of the small employer. If the carrier 
has increased premium rates for other similar groups with 
similar coverage to reflect general increases 1n health care 
costs and utilization, the premium rate may further be 
adjusted to reflect the lowest such increase given to a 
similar group. The premium rate for the health benefit plan 
may not be increased to reflect any changes in risk 
characteristics of the small employer group until one year 
after the date &Fthe health benefit plan is restored. Any 
such increase must be subject to the provisions of 33-22-1809, 
MCA. 

(4) remains the same. 

AUT!!: 33-1-313 and 33-22-1822, MCA 
lMP: 33-22-1802, 33-22-1809, 33-22-1812, JJ-22-1814, and 

33-22-1814, MCA 

l 1 - c I 'l I 'l ·1 
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NEW RULE XVI (6.6.5066) QUAIJFYING PREVIOUS AND 
QQALIFYING EXISTING COVERAGES (1) For the purposes of 33-22-
1811(3) (b), MCA, an individual must be considered to have 
qualifying previous coverage with respect to a particular 
service if the previous policy, certificate, or other b~nefit 
arrangement covering such individual met the definition of 
qualifying previous coverage contained in 33-22-1803(21), MCA, 
if such Previous coverage~tained essentially the same 
benefits or provided increased benefits and provided benefit~ 
with respect to the service. 

(2) and (3) remain the same. 

AUT!!: 33-1-313 and 33-22-1822, MCA 
IMP: JJ-22-1802, 33-22-1810, 33-22-1811, and 33-22-1812, MCA 

NEW RULE XVII (6.6,5070) CONSIDERATION OF TRADE, 
OCCUPATION. OR INDUSTRY IN DECIDING WHETH~R TO OFFER GOVERb~~ 

This rule remains the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802 1 33-22-1809, 33-22-1811 1 and 33-22-1812, MCA 

NEW RULE XVI!I___l6. 6. 5074) BESTEJCTlYE RIDER~ 
This rule remains the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1811, and 33-22-1812, MCA 

NEW RULE XIX (6.6.5078) FAIR MARKETING STANDARDS 
(1) through (3) (b) remain the same. 
(4) Small employer carriers shall provide price quotes 

to small employers, either directly or through authorized 
producers, within 1G2 working days of receiving a request for 
a quote. Price quotes must include such information as is 
necessary to understand the quotes. If a small employer 
carrier needs additional information to provide price quotes, 
it must request such information from the employer within 5 
working days of receiving the request for the price quotes. 

(5) through (9) (f) remain the same. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1812, and 33-22-1813, MCA 

NEW RULE XX (6.6.5082) ESTABLISHME~cLASSES qE 
BUSINESS This rule remains the same. 

AUTH: 33-1-313 and 33-22-1822 
IMP: 33-22-1802, 33-22-1808, and 33-22-1812, MCA 

NEW RULE XXI (6.6.5086) 
BUSINESS FROM ANOTHER CARRIER 

TRANSITION FOR ASSUMPTIONS __ OE 
This rule remains the samQ. 

AUTH: 33-1-313 and 33-22-1822, MCA 
lMP: 33-22-1802, 33-22-1808, 33-22-1809, and 33-22-1812, MCA 

l\-·(, ,'(ll'(j 1 
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NEW RULE XXII (6.6.5090) RATE MANUAL AND RATE 
RESTRICTION GUIQELINES This rule remains the same. 

NEW RULE XXIII (6,6.5094) CALCULATIONS RELATING TO 
PREMIUM RATE RESTRICTIONS (1) through (2) (a) remain the same. 

(b) For each small employer within a given class of 
business, the small ~employer carrier shall calculate the 
ratio of the premium rate charged the small employer during 
the rating period to the index rate for the census, the plan 
of business, and the class of business of that small employer 
tor which an index rate was calculated in under (a) . 

(2) (c) through (3) remain the same. 
(a) Using the small ~employer carrier's rate manual, 

the small ~employer carrier shall calculate the new base 
premium rate for the new rating period, the actual census, and 
the plan of benefits for the small employer at the beginning 
of the new rating period. 

(b) Using the rate manual, the small ~employer 
carrier shall calculate the base premium rate for the prior 
rating period, the actual census, and the plan of benefits for 
the small employer at the beginning of the prior rating 
period. 

(3) (c) through (4) remain the same. 
(a) A small ~employer carrier which charges 

different premium rates for different industries shall include 
in each class's rate manual a schedule of factors which 
reflect the rate differential by industry. 

(b) Within each class, the small ~employer carrier 
shall calculate the average of all factors which are used, or 
which could be used, to vary rates by industry within that 
class. 

(4) (c) remains the same. 

At!TH: 33-1-313 and 33-22-1822, MCA 
IMP· 33-22-1802, 33-22-1809, and 33-22-1812, MCA 

NEW RULE XXIV (6.6.5096) ANNUAL FILING OF ACTUARIAL 
CERTIFICATION (1) On or before March 15 of each year after 
the effective date of these rules, each small ~employer 
carrier shall file with the commissioner annually an actuarial 
certification which complies with 33-22-1809(5) (b), MCA. The 
certification must include the following effect: 

(1) (a) through (1) (d) remain the same. 
(e) A written description of the derivation of the 

representative actuarially equivalent plan of benefits 
developed pursuant to ARM 6.6.5090 and a statement that the 
representative eeHs~s and actuarially equivalent plan of 
benefits has either changed or not changed during the period 
between annual filings. 

(f) A statement that the tests developed in ARM 6.6.5090 
have been performed on the representative census and QD_the 
representative and actuarially equivalent plan of benefits. 
If suen defiHitieHs the representative census, the 
representative and actuarially equivalent plan of benen_ts~_QJ: 
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both the representative census and the representative and 
actuarially equivalent plan of benefits have changed, the 
definitiens ef the f'ep!'esentative eens~s and the aet~af'ially 
e<J-Iiivalent plan ef beRefits have ehaREJed, 'l'he statemeRt m~ 
sl"~hrrt--the---tests ha•.·e been perfermed -e!'T-be~vcHffis 
and-tHe-new definit-iensstatement mus:t confirm__l;lli!_L_the_l;<'sts 
have been performed on both the previous and the new 
Q~Jinitions of the representative ~ens~£_£nd ot_tn~ 
representative and actuarially equivalent plan of benefits. 

(g) A written description of the results of each of the 
tests referred to in (e) and an explanation addressing the 
reason for changing either the definition of the 
representative census, the representative and actuarially 
ggu iva lent plan of benefits, or the re19resefltat±ve aeR!-aro-i-a-l-l-y 
eq~aleftt~an-&f-bef!~both. 

(2) On or before March 15 of each year after the 
effective date of these rules, every small ~employg~ 
carrier shall file with the commissioner all rates intended 
for use for its small employer health benefit plans within 
this state. Each filing must include a schedule of rates for 
each plan of benefits within each class of business; and each 
schedule of rates must contain a reference to the plan of 
benefits and the class of business for which the rates are 
charged. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1802, 33-22-1808, 33-22-1809, and 33-22-1812, MCA 

NEW RULE XXV (6. 6. 5028! CONTRACT LANGUAGE 
1ll Development of contract language for policie~f 

insurance offered under the standard health benefit plan 
contemplated by 33-22-1812. MCA, is the responsibility...Qf_J"._he 
small employer carrier. ARM 6. 6. 5008 _6....,_6_,_5Ql2_,__ii_~li,5 Q l_(i, 

§_.__6__._5_Q2_Q.._ __ s>lu:Lil__._!:iL5 0 2J._<)_Q_Jl!.! L d<..Cf.i..uc; 'l~- L UclJ.._ uv l.1.cy C:> r 
insqrunce contract lanqua~-..--!-
AUTH: 33-1-313 and 33-22-1822. MCA 
J.MP: 33-22-1802 and 33-22-1812, MCA 

4. A public hearing on the proposed rules was held. 57. 
interested persons attended the hearing. At the hearing on 
the proposed rules, there were representatives of the health 
insurance industry including insurers, insurance 
organizations, nonprofit health insurers, health maintenance 
organizations, health care providers and users of health 
insurance, other public officials and agencies, employers and 
employees, trade associations, and concerned persons 
particularly those concerned with the reproductive provisions. 

The agency has fully considered all written and oral 
submissions respecting the proposed rules and responds as 
follows: 

f-1nnt,11ta i\dmi~1istrativc 1:,:•11~-;t('i I l-r, I 'II '11 
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COIIMII!TSI 
A question as to why a definition for "adjusted gross 

income" has been included in the rules. 

RESPONSE: 
The term "adjusted gross income" is used in Rule XIV 

(4) (c). A definition of the term helps clarify the 
calculation of the term. 

COMMENTi 
A suggestion was made that using wages paid by an 

employer would be more easily verified regarding the 
definition of adjusted gross income. 

RESPONSE: 
Adjusted gross income was defined because of the 

reference in 33-22-1804(3), MCA, to Internal Revenue Code 
sections 106, 125, 162. The definition for adjusted gross 
income seems more meaningful than an IRS code number. 

COMMENT: 
Several comments were received on the definition of 

association member and why it was included in the definitions. 

RESPONSE: The term "associate member of an employee 
organization" is used in RULE XXII (14) (b) which is why a 
definition is provided. The other concerns raised are 
addressed in the change to rule II(5). 

COMMENT: 
A question was asked as to why the undefined term 

"beneficiary" is used, instead of "eligible dependent." The 
same party asks why "former employee" and "related plans" are 
included in the definition. 

RESPONSE: The Commissioner agrees that the defined term 
"eligible dependent" should be used and makes the appropriate 
changes in the final rules. 

COMMENT: 
The confusing use of the word "client" in the definition 

was pointed out with the recommendation that more specific 
language be adopted. 

RESPONSE: 
The Commissioner agrees with the recommendation for more 

specific language. The adopted rule refers to "eligible 
employees and eligible dependents" instead of "clients." 

COMMENT: 
It was noted that the definition of "coinsurance" differs 

from its use throughout the rules. It was recommended that 
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the definition of coinsurance and copayment be combined into 
one definition. 

RESPONSE: 
The Commissioner finds that the term coinsurance is most 

commonly used to refer to the portion of a payment made by the 
insurer. The adopted rule~ include changes to ensure 
consistent use of the term coinsurance. 

COMMENT; 
It was pointed out that "copayment" as used would include 

deductibles. 

RESPONSE: 
The Commissioner agrees that term copayment needs 

clarification and adopts the following definition, 
" Copayment" means a fixed dollar amount or percentage of 
eligible charges which the insured must pay for each service 
after a deductible, if any, is met." The intent of this 
definition change is to clarify that copayments are separate 
from payments made toward the deductible, if any. The adopted 
definition differentiates copayments as the insured's 
responsibility from coinsurance, the insurer's responsibility. 

COMMENT: 
The definition of "eligible dependent" was objected to 

because it expands the definition of "dependent" in code. It 
was recommended that the definition in the statute should 
remain. 

RESPONSE: 
The Commissioner agrees that as proposed the definition 

expands the applicability of the term some. The definition 
is revised to allow for only provisions that clarify the 
statute. 
(ADOPT DEF: "Eligible dependent" means any dependent defined 
in 33-22-103, MCA, including a common law spouse, or any child 
who qualifies as a dependent under the Internal Revenue Code.] 

COMMENT; 
Problems were noted with the definition of "lifetime 

maximum benefit" and "maximum annual out-of-pocket" as they 
relate to the definitions of copayment or coinsurance. 

RESPONSE: 
The Commissioner agrees and has made changes that are 

consistent with the comments and with the changes made in 
response to comments on copayment. 

COMMENT: 
A definition was suggested for "Carrier Allowances." 

Mont dJJa /\drninist raLivc Hc:~Ji~-;t ('l \]-(,/'1/91 
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The committee declined to include a definition of 
"Carrier Allowances" and the Commissioner agrees with the 
committee and declines to adopt a definition of "Carrier 
Allowances." 

COMMENT: 
A request was made that stated exclusions in Section 

33-22-1803(14) be reiterated in the rules. 

RESPONSE: 
It is unnecessary and generally preferred that you don't 

repeat statute in the rules. 

Rule II. APPLICABILITY. SCOPE. AND TRANSITION 

COMMENT; 
A request was made for clarification of indirect employer 

contributions and what standard will be applied to a carrier 
to prove that the carrier should have been aware of that 
contribution. 

RESPONSE: 
The Commissioner clarifies in the adopted rules what is 

meant as an indirect employer contribution as a contribution 
which benefits the employee monetarily. The Commissioner 
believes that establishing a standard to evaluate whether a 
carrier should have been aware of an indirect contribution is 
impossible. The Commissioner prefers to examine each 
situation on a case by case basis. 

COMMENT: 
A suggestion was made that carriers who are list billing 

be given the option to cease list billing. It was pointed out 
the retroactive effective date of January 1, 1994, would pose 
legal difficulties and variances in the definition concerning 
a small employer. 

RESPONSE; 
The Commissioner agrees that a third option to cease list 

billing is reasonable and that the proposed effective date is 
not reasonable. The suggested language by commenter is 
adopted. 

COMMENT; 
Definitions were requested for "indirect contribution" 

and "should have been aware." 

RESPONSE: 
The Commissioner has clarified the rules in response to 

the comment on indirect employer contributions and the same 
would apply to this comment. 

ll-f;/9/94 Montunct l\dm~nistrat· ivc' Hcqist.('r 
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It is asserted that paragraph (5) makes all section 125 
flex plans subject to small group reform which is not the 
intent of the act. They argue that people should be allowed 
to use before tax dollars to pay for their insurance premiums 
without being subject to the act. 

RESPONSE: 
The intent of the proposed rule is to say that all 125 

flex plans offered through a small employer would be subject 
to the act. Flex plans offered through employers not 
qualifying a "small employers" would not be subject to the 
act. Characteristics of the employer, not the method of 
payment, determine compliance. section 33-22-1804, MCA, of 
the act specifically includes plans marketed through a small 
employer that are part of section 125 of the Internal Revenue 
Code, i.e. flex plans. 

COMMENT: 
It is recommended that paragraph (8) be a subsection of 

(7). It was also objected to allowing renewal of small group 
policies, and the protections provided, when a group has 
become larger than 25 eligible employees. 

RESPONSE: 
The Commissioner agrees that proposed subsection (8) 

should be a subsection of (7) and renumbers the rules 
accordingly in the adopted version. In addition, subsections 
of (11) will be renumbered for similar reasons. This rule 
originates in the NAIC model. The Commissioner believes that 
it is an important rule to maintain continuity of coverage for 
groups. Groups that vary in size near the 3 to 25 eligible 
employee limits need protection from loss of coverage and 
waiting periods with new policies. The proposed language is 
adopted. 

COMMENT: 
A comment was made that ll(d) appears to export Montana 

law to other states and persons insured in those states and 
that this provision was not contained in the NAIC Model 
Regulations. 

RESPONSE: 
The provision is contained in the NAIC model regulations 

(119) on page 4, section (3) (F) (2). The Commissioner adopts 
the provision as it does not export Montana law, in his 
opinion. 

COMMENT: 
It was pointed out that the last sentence of paragraph 

(12) is not in the model rules. 

RESPONSE: 
The Commissioner has the ability to adopt rules that are 

not part of a model and does so in this instance. 

Mont?HlU 1\dminir;ntrz-ltivt'! HC\_lister 
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COMMENT; 
A suggestion was made that paragraph (2) should be 

deleted as it was not part of the model National Association 
of Insurance Commissioners (NAIC) law. 

RESPONSE; 
Section 33-22-1804 MCA applies to a health benefit plan 

marketed through a small employer that provides coverage to 
the employees of a small employer in this state if any of the 
listed conditions are met. This section of code would need to 
be repealed in order to delete Rule II(2). 

COMMENT; 
It was suggested that if paragraph (3) be retained that 

the commissioner should change the effective date from January 
1, 1994 to August 1, 1994. 

RESPONSE: 
Section 33-22-1810 is effective January, 1, 1994, as 

passed by the Legislature. 

COMMENT; 
It was commented on that paragraph (12) states that a 

carrier not authorized to do business in Montana does not have 
to comply with the law because a covered employer moves to 
Montana. However, the insurer, upon becoming aware of the 
move, is to notify the employer of the option to purchase a 
small group plan. It was suggested eliminating this notice 
requirement. 

RESPONSE: 
If the risk resides in Montana, the insurer 

make the appropriate contractual changes anyway. 
insurers to notify the employer of his options. 

COMMENT: 

will have to 
This asks 

Paragraph (5) includes policies sold outside Montana 
w:1ich subsequently issue certificates of insurance to Montana 
employers and their employees and was concerned how this would 
apply to their group. 

RESPONSE: 
This does not include ERISA exempt groups and was 

modified to clarify such. 

COMMENT: 
A concern was raised that under paragraph (3) that 

individuals and employers who use list billing, payroll 
deductions, and pretax dollar deductions for insurance will 
have to comply with small group insurance laws. 

RESPONSE: 
The law applies to employer groups with 3 to 25 

employees. 33-22-1804(3). The law requires inclusion of this 

11-h/9/94 Hont<J11a j\dmipist.r,l~ iV(' Pc{1ist ('J 
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rule. The risk clarifies what is meant by the IRS code 
sections 106, 125, or 162. 

COMMENT: 
A criticism was that paragraph (4) requires that agents 

and companies have to determine who qualifies as a small 
employer since it includes as small employers if they have 3 
to 25 employers who work 30 or more hours per week, and hejshe 
contributes to the premium. 

RESPONSE: Agents and companies have always been required 
to make determinations of eligibility for various products. 

COMMENT: 
A concern was raised that paragraph (5) 

would apply to trust agreements. 

RESPONSE: 
See the change to help clarify what is exempt. 

COMMENT: 
Paragraph (9) limits the application of the law as an 

employer's group may change to become a small employer group 
as defined. The criticism is that this rule conflicts with 
paragraphs (8) (9)&(10). The comment was that (B) and (9) 
indicated that a plan sold to an employer that is not a small 
employer as defined does not have to comply with the law while 
paragraph (10) requests that an insurer notify an employer who 
subsequently qualifies as small employer of his right to have 
a standard or basic plan and that there is a potential that 
employers will discriminate in hiring employees on the basis 
of their health. 

RESPONSfu. 
The purpose of the law is to make guaranteed issue 

policies available to small employers, not to regulate 
employment practices. 

<;OMMENT: 
Colonial Life & Accident Ins. Co. was concerned about the 

rule in general as to the applicability to "individual health 
insurance policies" when there is payroll deduction or list 
billing of premium. They requested that paragraph (3) be 
amended to reference "individual health benefit plans" and not 
"individual health insurance policies" in order to be 
consistent with the act. 

RESPONSE; 
As long as a company continues to write only coverage for 

specified disease, accident only and disability income 
insurance,·they will continue to be exempt under this rule and 
provision of the law. 

Hon!aJtd ,Vlr.dnistrat ]\"("' r:c•qj:.;tr•t l 1 -(,I~ I'.! ·I 
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Rule III. COVERED SERYICES OF POLICIES UNDER THE STANDARD PLAN 

COMMENT: 
It was requested that services through certified Rural 

Health Clinics (RHC) and Federally Qualified Health Centers 
(FQHC) be specified as covered benefits in the standard plan. 

RESPONSE; 
The Commissioner has determined that most if not all 

services provided through these clinics and centers are well 
covered by the standard plan. The Montana Primary Care 
Association(MPCA) in its follow-up correspondence dated 
4/29/94 notes that "most, if not all, of the service 
'providers• •.. are covered in your proposed rules". MPCA 
advocates that "in order to protect this fragile health care 
structure [of RHCs and FQHCs), special recognition is required 
in any health reform measure to ensure that private insurers 
adequately cover services provided to these challenging 
populations." While the Commissioner recognhes the 
importance of these facilities, he believes that standard plan 
will more than adequately cover services of the clinics and 
centers. No other specific kinds of facilities are given 
special recognition in the standard plan. At this point the 
Commissioner does not have enough information to justify 
giving "special recognition" in the standard plan to these 
facilities and, therefore, adopts the proposed rules without 
this recommendation. 

COMMENT; 
It was requested that a provision to clarify that these 

rules require certain insurance contract benefits, but do not 
propose actual contract language. 

RESPONSE; 
The Commissioner agrees that the provision suggested 

helps clarify the purpose of the rules. The suggested 
provision is adopted with slight modification so that it 
applies more broadly. 

COMMENT; 
A revised cost estimate of the Standard Plan was 

requested. 

RESPONSE; This request is not relevant to the rules. 

COMMENT: 
A question was raised as to how many standard plans must 

a small group carrier offer. 

RESPONSE; 
Proposed Rule XII (J) requires that small employer 

carriers offer at least one standard plan approved by the 

11-6/9/94 Montana 1\dministrulivc Hcgistr!r 
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Commissioner. The standard plan must be available guaranteed 
issue to all small employer groups. 

COMMENT: 
It was requested that "coverage to medically necessary 

services" needs to apply to proposed Rule IV and Rule V, as it 
does to Proposed Rule III. It was asked that the reference in 
proposed Rule III to "coverage of medically necessary 
services" be stated only once in the introductory provision 
and deleted in internal references. 

RESPONSE: 
Proposed Rule IV addresses preventive health care and 

health maintenance services. Requiring coverage of only 
medically necessary services is awkward with relation to 
services like immunizations, mammograms, family planning, and 
physical examinations. Rule V addresses optional exclusions. 
Some of these exclusions are medically necessary services, 
other are not. It is unclear how to apply the term in an 
introduction to this rule. As for extra internal references 
to coverage of medically necessary services in Rule III, the 
Commissioner ["agrees to delete them" OR "feels that the 
repetition helps to emphasize the point."] 

COMMENt: 
In paragraph (1) (a) a deletion was requested of the 

phrase " .•. but not limited to, ... " because it is redundant 
with the ending phrase " ... and all other related hospital 
services." 

RESPONSE: 
This suggestion is adopted. 

COMH!iNT: 
In paragraph (1) (c) it was asked if what is meant by 

"coinsurance limit" at the end of the section is intended to 
be "maximum annual out-of-pocket." 

RESPONSE: 
The Commissioner agrees that the term maximum annual out

of-pocket should be used and adopts it in the final rules. 

COMMENT: 
It was requested that under paragraph (1) (d) that 

licensed physician assistants be included as a covered 
provider for obstetrical care. 

RESPONSE: 
The Commissioner agrees that because obstetrical care is 

within the scope of practice of physician assistants, these 
practitioners should be included as covered providers. The 
commissioner prefers to broaden coverage to any provider 
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licensed to give obstetrical care. The rule provision is 
amended to reflect these changes. 

COMMENT; 
A request was made that the phrase "medically necessary" 

be deleted as redundant of the phrase in the introductory 
provision of the definitions. 

RESPONSE; 
The commissioner agrees that the introductory provision 

of Rule III applies requirements for "coverage of medically 
necessary services" to the entire rule. Repetition of this 
requirement internally is for emphasis and is retained in the 
adopted language. 

COMMENT: 
Under paragraph (11 (e) Blue cross and Blue Shield of 

Montana argues that they are exempt from this "Freedom of 
Choice" provision. 

RESPONSE: 
The Commissioner agrees with the position of Blue Cross 

and Blue Shield. 

COMMENT I 
It waa recommended that paragraph (l)(e)(i) be reworded 

to say, "Speech, occupational, and physical therapy must be 
covered within policy limits." It was suggested that the 
reference to nutritionists be deleted here because it is 
addressed in the next provision. 

RESPONSE: 
The purpose of this subsection of the "freedom of choice" 

provision (1) (e) is to list additional services of certain 
practitioners to be covered if referred by other 
practitioners. Services of nutritionists need this referral 
for coverage. As for the request to allow coverage within 
pol i.cy limits, this would result in a lack of uniformity of 
standard plans as insurers chose different limits. Cost 
containment features of the plan should help to eliminate 
unnecessary expenses. 

COMMENT; 
Under paragraph (f) a request was made for the deletion 

of the term medically necessary as repetitive. Suggested 
language was made to clarify the inclusion of nutritionists 
because of their suggestion to delete references to 
nutritionist in (1) (e) (i). Also a question was asked if the 
nutrition services are subject to the deductibles and 
copayments, and requested that these services be so. 

RESPONSE: 
As with the previous requests, the term medically 

necessary is retained for emphasis of its importance. The 
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suggested language is not adopted because the suggestion for 
paragraph (e) (i) was not adopted. Nutritional services are 
subject to the deductible, coinsurance and copayment 
requirements as is everything in this rule unless specifically 
exempted. The introductory provision in paragraph (1) 
states this. 

COMMENT: 
Under paragraph (j) (i) it wae noted that the 30 day 

mandated limit for inpatient substance abuse treatment has 
been cut. They suggest referring to the statutory requirement 
and adding the ASAM requirement. 

RESPONSE: 
The Commissioner agrees that it would be simpler to refer 

to the statutory requirement. The 30 day inpatient limit was 
not purposely cut from the proposed rules, but omitted by 
mistake. In addition, (i) is modified to refer to the 
statute. 

COMMENT: 
Under paragraph (1) (k) a recommendation was made that 

formularies and/or generic brand prescription drugs be 
specifically allowed as a cost containment measure. 

RESPONSE: 
The Commissioner agrees with this recommendation and 

adopts language to include formularies and generic brand 
prescription drugs. 

COMMENT: 
It was requested that the use of the phrase "only drugs 

available by a prescription" because nonprescription drugs can 
be prescribed and whether this includes birth control pills. 

RESPONSE: 
The Commissioner adopts the clarified term "only drugs 

available by a prescription." He adds language to specify 
that contraceptives are not covered, if prescribed solely for 
contraceptive purposes. Contraceptives are covered if 
prescribed for the treatment of medical problems. 

COMMEHrl 
Under paragraph (l)(q) it was pointed out that Blue Cross 

and Blue Shield does not define "usual, customary and 
reasonable" in their existing contracts. They refer to their 
comment about each insurer determining final contract 
language. 

RESPONSE: 
The Commissioner agrees that it 

determine what is "usual, customary, 
whether to state it in the contract. 

is up to the insurer to 
and reasonable" and 

The adopted language 



-1557-

deletes reference to the contract and make it clear that the 
insurer defines what is "usual, customary and reasonable." 

COKII!:N'l'; 
Onder paragraph (1) (r) it was recommended adding 

appropriate Chapter 30 provisions so mandated benefits clea~ly 
apply to health se~vice corporations. It was suggested that 
reference to any mandated coverage or offering previously 
addressed in the ~ules be deleted from this listing. 

RESPONSES; 
The Commissioner agrees with both suggestions and they 

are included in the adopted ~ules. 

COMMENT: 
A request is made for clarification under paragraph 

(1) (f) for coverage for nutrition counseling for stated 
disease conditions up to $240 per benefit period. 

RESPONSE: 
Nutrition counseling is ~eimbursable only if one of the 

stat0d conditions is present. The maximum amount payable by 
th• insurer is $240 in a benefit period per insured member. 
Cuv~~age for nutrition services deemed medically necessary for 
o;v! or mo~e of the following disease conditions . . . The 
maxi~um payable by a carrier is $240 per benefit period for a 
covered individual. 

COMMENT: 
A suggestion was made that paragraph (1) (g) which refers 

to usual and customary charges be made paragraph (2) and 
adCing coordination of benefits. 

f<ESPONSE; 
~he commissioner agrees with this suggestion and it is 

made in the rules as adopted. 

COMMENT: 
A criticism was made that with the described benefits of 

the standard plan that the plan will be more expensive than 
plans in the current market. 

RESPONSE: 
Section 33-22-1802(2) MCA is not intended to provide 

comprehensive solution to the problem of affordability. 

8\l_l~-- IV. COVERED PFEVENTIVE CARE 

COMMENT: 
Under paragraph (1) clarification was asked of the phrase 

" ... must provide full coverage of all costs of the 
following ... ". Can a carrier apply reasonable allowances or 
usual, customary, and reasonable limitations. 

11-G/9/'H 
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RESPONSE: 
The introductory provisions says that the insurer will 

pay 100\ of the cost or charges for the preventive care 
services in this rule. The deductible and copayment 
requirements can not be applied to these services. The 
Commissioner agrees with addition of language to assure that 
coverage is for usual, customary, and reasonable charges as 
defined by the insurer. 

COMMENT: 
A request was made under paragraph (1) (a) (i) & (ii) that 

there not be a distinction between a health exam and a 
physical exam. Further how often is an individual entitled to 
a preventative exam, every one to five years or according to 
the age appropriate schedule. Also what "other providers" are 
allowed to provide this service. 

RESPONSE: 
The Commissioner agrees that having individual provisions 

for health and physical exams may led to an excessive number 
of preventive exams if conducted separately. In the adopted 
rule the services are combined into one provision so that 
health exams, the screen and counseling on health habits, ~nd 
physical exams, medical evaluation of a person's health 
status, can be conducted at the same time. The age 
appropriate schedule is adopted for these exams. The 
Commissioner feels that any licensed provider can perform this 
service if it is within the scope of their practice as 
determined by their licensing board. Allowing coverage for 
other practitioners, such as physician assistants or nurse 
practitioners, provides greater access to services for 
especially rural policyholders, and is often less expensive 
than if conducted by a Physician. 

COMMENT: 
Under paragraph (1)(a)(iv) it was proposed that pap smear 

tests be covered annually as recommended by the American 
Cancer Society. 

R.E.S.PQNS.E_;_ 
The proposed rule is based on recommendations from the 

American college of Physicians, the US Preventive Services 
Task Force, the canadian Task Force on Periodic Health 
Examination, and the American Cancer Society as listed in a 
1991 chart on "Preventive Care Guidelines for Asymptomatic, 
Low-Risk Adults". Based on these recommendations, the 
Commissioner adopts the proposed rule with a three year 
schedule for asymptomatic women. 

COMMENT: 
Under paragraph (11 (a)(vi) it was asked why a more 

limited list of providers can order this test. It was 
suggested that the broader referral of any provider if with 
the scope of their practice as determined by their licensing 
board be used and apply to all the tests and servires in (a). 
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RESPONSE; 
The commissioner agrees with this recommendation and 

incorporates it into the final rules. 

COMMENT I 
A question was raised as to how the ~~nefit in paragraph 

(a) (viii) and (iX) interact with Medicare's flu shot program 
and Medicare benefits. 

RESPONSE; 
The standard plan would serve as primary coverage and 

Medicare as secondary coverage for seniors who have both. 
Therefore, these services would be paid under the standard 
plan. 

COMKBJ!T: 
Under paraqraph (b) it was an overlap was pointed out in 

adult and children preventive care services and ask how the 
well child care mandate enacts with this care. 

RESPONSE; 
The Commissioner adopts provisions which eliminates the 

overlap and clarifies that the well child care mandate is the 
schedule for care from birth through age 2. 

COMMJP!Tz 
An objection was voiced under paragreph (c) as to coverage 

of contraceptives and contraceptive planning. 

RESPONSE: 
The provision only covers charges related to 

contraceptive planning and not the contraceptives. The 
adopted version of paragraph (k) clarifies that contraceptives 
are not covered. The Commissioner adopts this provision to 
cover contraceptive planning. 

COMMENTz 
Under paragraph(l)(c) (ii) there were several objections 

to the provision for coverage of pregnancy related services, 
which includes coverage for abortion procedures. 
Clarification was requested on whether employers and employees 
will be forced to buy abortion coverage. Also there were 
several groups voicing their support for coverage of pregnancy 
related services. 

RESPONSE: 
Current Montana law is silent on the issue of abortion 

coverage in insurance, therefore the coverage is permissible 
in any plan. Neither does the act prohibit coverage in the 
standard plan. Purchase of a standard plan is completely 
voluntary for employers. Employees are not compelled to 
accept health care coverage under the standard plan if they 
have comparable or better coverage under another policy or 
meet other criteria in Rule XIV (4). Because the standard 
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plan is meant to include coverage standard in the market, as 
is the case with abortion coverage, and purchase of a standard 
plan is completely voluntary, the Commissioner adopts this 
rule provision as proposed. 

COMMENT: 
An objection was made to paragraph (1) (c) (iii) as 

including coverage for case management for high risk 
pregnancies on the grounds that it would promote abortions of 
high risk pregnancies and ration services. Support was also 
expressed in support of the provision as proposed. 

RESPONSE: 
The purpose of case management for high risk pregnancies 

is to provide women with assistance through a healthy 
pregnancy and avoid problems which will endanger the life and 
health of the mother and child. The Commissioner finds no 
basis to fear that this case management will promote or 
increase abortions of high risk pregnancies. The Commissioner 
adopts the proposed rule provision as is. 

COMMENT: 
Under paragraph (1) (d) it was wanted to know what is 

meant by "health care provider" in this section. It was 
suggested that this service be provided by physicians only. 

RESPONSE: 
The purpose of this benefit is to allow policyholders 

four visits a year to a health care provider without the 
burden of having met the deductible. The incentive is to 
encourage people to address health care problems in early 
stages before more critical and expensive care is needed. The 
suggestion that this benefit be provided by physicians only 
potentially make it more expensive by excluding providers like 
nurse practitioners, physician assistants. The Commissioner 
agrees that the provision needs clarification and adds 
language that the health care providers listed under Section 
33-22-111 and 33-22-114 MCA can provide the service. This 
allows for coverage of variety of practitioners and is more 
cost effective than if restricted to only physicians. 

COMMENT: 
A request was made that credit be given for services 

already provided in a benefit period by a previous carrier 

RESPONSE: 
The Commissioner has no objection to the addition but 

that there be no requirement for carriers to check with other 
carriers on these items. Also, benefit periods may not be the 
same on all plans. 

COMMENT: 
A concern was raised under paragraph (1) (viii) which 

addresses coverage for those ~ver 65. Since the majority of 
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groups represented will not be TEFRA eligible, should coverage 
be addressed to them when Medicare will be primary in most 
circumstances? 

RESPONSE: 
The committee discussed this issue and felt it of a high 

enough priority to be included and the Commissioner agrees 
with the conclusions of the committee. 

COMMENT: 
A request was made that dependent maternity care be 

addressed as a covered benefit. Many companies do this now, 
however, many do not write them into benefit outlines. 

RESPONSE: 
The rules are not designed to change or restrict coverage 

which is already a part of what is being offered. 

~V. SERVICES THAT MAY BE EXCLUDED FROM COVERAGE UNP~R THE 
STANDARD PLAN 

COtofBJIT: 
Under paragraph (1) (d) it is recommended that eyeglasses 

and hearing aids be covered for children up to age 18. 

RESPONSE: 
The commissioner concludes that services will be offered 

as optional coverage. 

COMMENT: 
A complaint was raised under paragraph (1) (j) complain 

that the work-related exclusion does not conform to generally 
acc0pted exclusion language. 

RESPONSE: 
As with the rest of the contract language, final language 

used in exclusions is up to the insurer. The Commissioner 
agrees to include more details in the adopted language for 
this exemption. 

COMMENT: 
Does paragraph (1) (k) allow for subrogation? 

RESPONSE: 
As it is clear that if another carrier agrees to pay the 

claim, the small group carrier will be reimbursed reaffirms 
the right of subrogation, the Commission agrees that 
subrogation is permitted. 

Montanil Administr~tivc Register 
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COMMENT: 
An objection vas raised as to the inclusion of dental 

coverage for oral tumors under paragraph (1) (o). 

RESPONSE: 
The Commissioner allows 

tumors in the adopted rules. 
like any other tumors. 

COMMENT: 

for dental coverage of oral 
Oral tumors should be covered 

Under paragraph (1) (o) it was recommended that dental 
coverage be provided for children up to the age of 18. 

RESPONSE: 
The Commissioner feels that such coverage should be 

provided as optional coverage. 

COMMENT; 
Paragraph (c) was criticized for the lack of "medical 

necessity" wording throughout the plan. 

RE~PONSE: 
See adopted rule III(2) 

Rule VI - DEDUCTIBLE CHARGES. COINSURANCE, MAXIMUM ALLOWABLE 
QUT-OF-POCKET CHARGES AND LIFETIME MAXIMUM BE~EFIT_ 

COMMENT: 
Under paragraph (3) it was stated that it is not clear 

that the out-of-pocket expense applies annually to the 
lifetime maximum benefit level. Language chang~s were 
requested so that an insurer can review charges for medical 
appropriateness. 

RESPONSE: 
The Commissioner adopts language proposed to clarify the 

concerns raised. 

COMMENT: 
A suggestion was made that under paragraph (l) that 

covered should be added to explain charges. 

RESPONSE: 
The Commissioner Agrees. 

COMMENT: 
The rules were criticized because of the low level of 

deductible and copayment. 

RESPONSE: 
The plan is as designed by committee as required by the 

Legislature. 

COMMENT: 
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Paragraph (3) limits the out-of-pocket maximum amount 
paid by the insured to $1250 per year and it was suggested 
using usual and customary language to indicate company is not 
responsible for payment of amounts in excess of usual and 
customary charges. 

RESPONSE: 
The commissioner agrees. 

Rule VII. - HMO COST SHARING SCHEQULE 

COMHEN'f: 
It was stated that paragraph (1) under a carrier need not 

have a standard plan for HMO as long as they have one with 
traditional benefits. Furthermore, the that the rules should 
describe minimum benefits far a standard plan. 

RESPONSE: 
At this point, Commissioner believes that the standard 

plan should be a uniform package of benefits, rather than a 
minimum level of benefits. 

g_g~ 

Under paragraph (2) it was asked that the JO day limit 
L•l!. inpatient mental health and substance abuse treatment 
.. c,;;1lc Hted be stipulated in the HMO cost sharing schedule. A 
prPs~ription drug benefit was suggested that isn't as 
~11! icult to administer. 

BESJ'QNSE: 
The commissioner agrees and a stipulation for a 30 day 

llruit on inpatient coverage for mental health and substance 
.~ y; "" treatment combined is included in the adopted language. 
Th•.: •:('mmissioner agrees to change the prescription drug cost 
st •· .ng schedule to be fixed amounts of $5 for generic brand 
l>' ; .. ; and $10 for brand name drugs. 

c;"QM!1f;NI..;_ 
A comment was made that proposed Rule VII is sometimes 

Jn nsistent with Rules III, IV, V, VI but there was not 
»c><< 1fic discussion. 

RESPONSE: 
Since there were no specific inconsistencies 

it is difficult to comment. 

COMMENT: 

listed 

The rule was criticized because of the lack of cost 
containment language in the HMO schedule of cost sharing. 

RESPONSE: 
An HMO controls services to be provided by requiring an 

HMO physician. This physician has to make all referrals to 
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hospital or other providers. This gives the HMO more control 
over the services, and thereby the costs incurred. 

Rule VIII - CRITERIA OF POLICIES UNDER THE BASIC PLAN 

CQMMENT; 
The multipolicy approach to the basic plans was 

questioned. 

RESPONSE: 
Under section 33-22-1811(1) (b) (ii) MCA a 

maintain and offer to eligible small employers 
basic . . . and AT LEAST one standard - if the 
only intended one basic and one standard plan, 
reference? 

Ru l_e IX - CALCULATION OF BENEfiT VALI,JES 

COMMENT: 

carrier shall 
AT LEAST one 
legislature 
why this 

There were several comments raised concerning the formula 
in proposed Rule IX. 

RESPONSE: Response to Blue CrossfBlue Shield's comments 
on Rule IX: 

The formula in Rule IX is intended to accomplish two things: 

(1) Act as a means for small group employers to 
determine whether or not each of their plans is a 
basic plan; and 

(2) Make this determination consistent among small group 
employers. 

Most health insurance plans have a deductible and coinsurance. 
After that benefits may vary from plan to plan. There could 
be different deductibles or no deductibles for some types of 
benefits, inside limits on others, and first-dollar coverage 
or indemnified benefits for others. 

The formula in Rule IX is meant to be a starting point. After 
that their are so many possible variations by plan, it is 
impossible to cover them all in the Rule. That is why the 
provision at the end of Rule IX is included. A plan which 
would be classified as a basic plan if the formula was the 
only determining factor may be filed as a plan which is 
neither standard nor basic, as long as complete documentation 
supporting this classification is included. 
Often it will be obvious whether or not the plan is richer 
than the standard plan. For instance, in the case of the Blue 
cross/Blue shield "security product", if the deductible and 
coinsurance for the hospital portion are the same as what the 
Standard Plan has for all its benefits (that is, $750 
deductible, 80/20 coinsurance for the next $5,000, And the 
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company pays 100\ thereafter), but the deductible does not 
apply to physician services, it would probably be richer than 
the standard Plan (assuming there aren't too many other 
benefits required by the Standard Plan that are lower or 
missing in the "security product"). 

On the other hand, if the hospital portion has a higher 
deductible, or perhaps higher cost-sharing on the 
policyholder's part through the coinsurance provision, it 
would be harder to tell whether or not it is a basic plan. 
The benefit value that was calculated would be a clue. If it 
is close but slightly below the Standard Plan's benefit value, 
it may in fact qualify as a non-basic, non-standard plan. If 
it is $10 or more below, it is probably a basic plan, but the 
insurer still has the right to file it as a nan-basic, nan
standard plan if he or she can justify it. 

Rule XI has been expanded to describe the policy form filing 
process. It clearly outlines a procedure for filing all 
policies, including those which qualify as basic plans 
according to the formula but which the insurer believes are 
neither basic nor standard. The burden would then be on the 
Insurance Department to determine whether or not it is in fact 
a basic plan. 

Merely requiring each small employer carrier to file a 
certification listing all the plans it markets and identifying 
them as standard, basic or neither, as suggested by Blue cross 
& Blue Shield of Montana, would give the insurers no guidance 
as to how a plan should be classified, and there would be no 
consistency between insurers' methods of classifying their 
plans. The formula solves both these problems to a certain 
extent; and the Insurance Department will act as a referee in 
cases where the formula does not go far enough. 

Rule X - COST CONTAINMENT FEATURES 

COMMENT I 
Onder paragraph (1) it is noted that an option for a cost 

containment feature listed in the statute is selective 
contracting with hospitals, physicians and other health care 
providers. The adoption of this option is urged. 

RESPONSE: 
The proposed options include HMO and PPO arrangements 

which covers the said option stated in statute. The 
Commissioner adopts the proposed language with this 
understanding. 

COMMENT: 
Onder paragraph (1) (a) it is argued that patient 

education and assistance telephone programs are not 
significant cost containment features and should not be 
included in the list. 

11-6/9/94 Montana Administrative Register 
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RESPONSE: 
The savings of an education and assistance program is 

difficult to measure. Because the rules require insurers to 
adopt at least two cost containment features, the Commissioner 
feels that the merits and potential cost savings of an 
educational and assistance service make it worth keeping on 
the list. Insurers are not compelled to offer this option. 

COMMENT: 
Under paragraph (1) (b) it was pointed out that the use of 

the wording "acute, long term care" is imprecise. 

RESPONSE: 
The adopted language attempts to clarify the meaning of 

this cost containment option as management of acute and long 
term care. 

COMMENT: 
Under paragraph (1)(c) it was suggested that the phrase 

"A program for primary care physicians and referrals" be 
changed to "A program for primary care providers and 
referrals". 

RESPONSE: 
The Commissioner agrees with the suggested 

not all primary care providers are physicians. 
change is adopted. 

COMMENT: 

phrasing since 
The suggested 

Under paragraph (1) (e) language was suggested regarding 
HMOs and health service corporations that more closely reflect 
statutory language. They would also like to see an option for 
selective contracting with providers. 

RESPONSE: 
The suggested language is confusing because option (c) 

deals with HMOs and option (e) concerns PPOs. The suggested 
additional option would be repetitive. The Commissioner 
adopts the proposed language and options. 

COMMENT: 
A concern was raised that the requirement of two cost 

containment features will lead to medical care rationing. 

RESPONSE: 
The intent of the cost containment section is in 

compliance with the request by the legislature that the Health 
Benefit Plan committee make recommendations designed to reduce 
costs of medical care. The specific cost containment measureo. 
listed comply with current Montana law and are already being 
used in the market. 

<::QMMENTl_ 
A concern was raised that paragraph (b)argues for large 

case management. These patients generally would be 
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hospitalized at great costs to the plan and whether a 
physician will be required to outline a plan for every 
patient. 

RESPONSE; 
Physician will only be asked to cooperate by writing care 

plans for patients who will otherwise be hospitalized for 
indefinite periods of time. The cost of patient care can be 
reduced significantly if home health care is a possible care 
solution. The insurer will only make this change from 
hospitalization to home health care or nursing horne care if 
the doctor and patient/family agree. 

COMMENT: 
Under paragraph {c), since specialists are covered 

upon referral of the primary care specialist, this is a 
gatekeeper mechanism for rationing. 

RESPONSE: 
Section 31 of SB285 specifically requires the Health 

Benefit plan Committee to:3(a) design plans consistent with 
the operation of Health Maintenance Organizations which 3(b) 
must include cost containment features: 
The Committee and the Commissioner are complying with the 
terms of SB285 by including cost containment features in the 
health benefit plans. 

COMHENT: 
A fear was raised that a clerk with a high school diploma 

will conduct reviews concerning the medical necessity of a 
proredure. 

RESPONSE: 
Section 33-32-201(5) (a) MCA requires that the person 

conducting the review must be trained in the field of the 
prov;der. This precludes the scenario listed in the comment. 

R~le XI - FILING AND APPROVAL OF BASIC AND STANDARD PLANS 

COMMENT: 
Does an exempt carrier need to file notice with the 

commissioner under paragraph (1) indicating to the 
commissioner if they intend to be a small employer carrier. 

RESPONSE: 
A notice would need to be filed of their anticipated 

exemption and their compliance with guaranteed issue. There 
is no need to file as a small employer carrier if they are 
exempt by law. 

Rule XIV - REQUIREMENT TO INSURE ENTIRE GROUPS 

COMMENT: 
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A requested clarification vas made concerning paragraph 
(21 to explain that an employee may select from any plan 
purchased by the employer, rather than from all plans sold by 
the insurer. 

RESPON§).',:: 
The Commissioner adopted this suggestion. 

COMMENT: 
An objection vas made as to the restrictive nature of the 

provisions of paragraph (31 ' (4). It is argued that by 
requiring coverage of all eligible employees and dependents, 
unless the eligible meet four specific exclusions, will 
prohibit some groups from getting coverage. Alternative one 
of the NAIC model regulations be considered instead of the 
alternative two model rules that were put in the proposed 
rules. 

RESPONSE: 
The Commissioner prefers to adopt alternative two. 

Employees are provided with four ways to exempt out of 
coverage: have comparable or better coverage, have a good 
health record, ue unable to afford the employee share of the 
premium, or have comparable or better coverage for the next 
six months. These criteria are not overly restrictive in the 
Commissioner's opinion. Having specified exemptions prevents 
unhealthy people from opting out of insurance. Uninsured 
people only add a burden to the Medicaid system or result in 
unpaid medical costs passed on as higher charges to the 
insured. This option will encourage more coverage, but still 
allow for reasonable ways to opt out of an employPr plan. 

COMMENT; 
It is pointed out that in paragraph (4) (a) there is no 

criteria to determine what benefits are "equal to or greater 
than.• 

RESPONSE; 
The Commissioner agrees that criteria easy to administer 

is needed. Therefore, language is added so that the eligible 
employee or dependent decides for their circumstances and to 
the best of their judgement which option for coverage provides 
better benefits. 

COMHBlft: 
It is suggested that paragraphs (61 ' (7) vary 

significantly from the NAIC model. 

RESPONSE: 
The proposed language is almost verbatim from the model. 

The waiver for this option is to be related to the four 
exemptions. The proposed language is adopted. 
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CQKMIITI 
A request was aade that there should be a provision to 

allow for probationary periods for new entrants such are found 
in the model rules. 

RESPONSE; 
The Commissioner adopts the model rule provision. 

COKMBNTI 
A complaint was raised that paraqraph (9) requires an 

open enrollment period and notice of opportunity to enroll to 
begin before the rules take effect. 

RESPONSE: 
This provision has been incorrectly read as to the 

proposed effective date in the rules. As proposed and adopted 
an enrollment period will begin on the effective date of 33-
22-1811 MCA, i.e. 180 days after the commissioner has approved 
the standard and basic plan or when the reinsurance program is 
operative, whichever is later. The rules will be effective 
long before either the notice or enrollment period begins. The 
commissioner prefers a six month enrollment period for these 
cases and adopts the proposed language. 

Rule XVI - QUALIFYING PREVIOUS AND QUALIFYING EXISTING 
COVERAGES 

COMMENT: 
A concerned was voiced that paragraph (1) requires small 

employer carriers to offer coverage to the entire group. 

RESPONSE: 
This provision has been wrongly interpreted to mean 

employees have no participation requirement. Wrongly assumes 
that only the unhealthy members of a group will choose 
insurance; and that this will drive up the employer's rate. 

COMHENT: 
An objection was raised to being required to offer 

coverage to employees/dependents who were previously denied 
coverage, without the reinsurance option until 1/97. 

RESPONSE; 
Actually Rule XV(3) (b) provides that coverage be no 

loss/no gain for such pre-existing conditions. However, 
specifically excluded conditions must be covered. 

COMMENT: 
The provisions of (4) (d) place a requirement to insured 

entire group while paragraph (4) (d) provides an exception if 
the excluded individual signs a waiver stating they already 
have coverage and expect that coverage to continue. The 
suggestion is that (d) could be eliminated to avoid confusion 
concerning the time frame listed. 
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RESPONSE; 
This does repeat 4(a) with the addition of the 6 months 

time frame. The Commissioner does not object to deleting this 
subsection. 

COMMENT: 
These rules require small employer carriers not to issue 

coverage to a small employer if the carrier knows or believes 
an employee has been pressured to sign a waiver excluding 
coverage. It was suggested that this is overly burdensome to 
agents to obtain this information. 

RESPONSE: 
To accomplish guaranteed issue there will be new 

responsibilities in the market. Agents may be the only 
possible source of information concerning the exclusion of 
employees. Agents collect all types of confidential 
information. We are confident agents can handle this 
additional burden. 

COMMENT: 
Paragraph (B)requires that eligible new employees be 

allowed to enroll in the group's health benefit plan. The 
suggestion is to allow employers to determine eligibility 
requirements tor new employees. 

RESPONSE: 
This section of the rules is designed to make insurance 

portable for new employees. If employers are allowed to 
determine eligibility preexisting conditions will not be 
covered and coverage will not be portable. 

COMMENT: 
Requested an interpretation of (B) (b) referring to the 

ability of carriers to charge for the addition of new entrnnts 
to the plan. 

B..E;SPONSE: 
The carriers are not allowed to charge for the addition 

of n~w entrants to the plan. The rule allows an insurer to 
assess a risk load to a new entrant's premium-and if it does, 
the risk load must be the same as the risk load that was 
applied to the group in their most recent premium structure. 
The Commissioner does feel that it can be made clearer and 
does so. 

COMMENT: 
Proposed rules XV and XVI were criticized concerning the 

reinstatement of coverage terminated after July 1, 1993, 
especially the lack of pre-existing condition exclusions and 
waivers or riders. 
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Actually proposed Rule XV(J)(b) provides that coverage 
be no lossfno gain for such pre-existing conditions. However, 
specifically excluded conditions must be covered. 

~QMMJ::!!T~ 
It was noted that under proposed Rule XV(2) (b), if a 

health benefit plan was nonrenewed because the employer 
voluntarily elected coverage under another health benefit 
plan, this section addresses the restoration of coverage. It 
was suggested "voluntarily elects coverage" needs 
clarification. It is asked if an employer changes plans due 
to a large premium increase if this constitutes voluntury 
change. 

RESPONSE: 
Since premium increases are restricted, under Section JJ-

22-1809(1) (c) (i) (ii) (iii) MCA, we would have to consider such 
a change voluntary. 

l:;QMMENT_:_ 
It was suggested that (3) (e) is unfair and could 

financially impair carriers since on restoration of coverage a 
small employer carrier must give the employer the same rate 
that was in effp-t on termination unless there are more 
employeesjdependents or case characteristics have changed, or 
if similar groups have received a premium increase. 

RESPONSE: 
Sections 33-22-1810(2) (g) (ii) and 33-22-1811(4) (b) MCA 

provide that if a carrier will be financially impuired they 
are not required to comply with these sections. 

COMMENT: 
Proposed Rules XV and XVI were criticized because of ttw 

reinstatement of coverage terminated after July 1, 1993, 
especially the lack of pre-existing condition exclusions and 
waivers or riders. 

RESPQNSE: 
Actually Rule XV(J) (b) provides that coverage be no 

loss/no gain for such pre-existing conditions. However, 
specifically excluded conditions must be covered. 

COMMENT: 
A concern was raised about an employer deciding to change 

coverage from carrier to another in order to obtain coverage 
for known conditions. It was recommended that the pre
existing condition should be reduced to the situation that 
benefits remained the same or were reduced. 

RESPONSE: 
The commissioner accepts this recommendation. 
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COMMENT: 
A concern was raised on the removal of riders on 

anniversary date following the effective date of the rules. 

RESPONSE: 
The Commissioner adopts the rule without any changes 

since this will allow for all policies to come into compliance 
within the time indicated in statute. 

Rule XIX - FAIR MARKETING STANDARDS 

COMMENT; 
A question was raised as to what other plans will be 

offered other than standard and basic plans. 

RESPONSE: 
Any plan currently approved for use and any new plan 

which exceeds the standard plan benefits may be offered upon 
approval by the Commissioner. 

COMMENT: 
Under paragraph (4) it was suggested that small employer 

carriers be granted 15 working days to respond with BC/BS's 
suggesting 10 working days to seek additional information. 

RESPONSE: 
The commissioner agrees that 15 working days should be 

allowed but feels that with this change, 5 days is sufficient 
to seek additional information. 

COMMENT: 
Under paragraph (6) (c) a question was raised as why the 

availability of other plans must be discounted in the price 
quotes since it is not in the model rules. 

RESPONSE: 
The rules as adopted contemplate the potential of 

multiple basic plans. 

COMMENT; 
Under paragraph (9) (c) the need for reporting upon number 

of plans in force in each county is questioned. 

RESPONSE: 
The Commissioner feels this information is important to 

judge effectiveness of program. 

Rule XXIV - ANNUAL FILING OF ACTUARIAL CERTIFICATION 

COMMENT: 
A question was raised as whether the actuaries will 

themselves be tested or certified in some manner to eliminate 
any collusion between carriers and for-hire actuaries? 
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RESPONSE; 
Actuaries are certified and operate under a professional 

code of ethics. 

£QMMENT: 
A concern was raised under paragraph (2) requiring the 

filing of rates for all small employer health benefit plans: 

RESPONSE; 
The commissioner is granted the authority to require rate 

filing for small employer health benefit plans by JJ-1-311(2), 
MCA, in conjunction with 33-22-1809(1) (i), MCA. 

33-1-311(2), MCA, states "The commissioner shall have the 
powers and authority expressly conferred upon the commissioner 
by or reasonably implied from the provisions of this code." 

This authority is reasonably implied from 33-22-1809(1) (i), 
MCA: "The commissioner shall adopt rules ... to ensure that 
rating practices used by small employer carriers are 
consistent with the purposes of this part, ... " It would not 
be possible to "ensure" this if the department never sees the 
rates. 

GENERAL COMMENTS 

COMMENT: 
A concern was raised as to the inclusion of mandated 

benefits in the basic plan since it would affect affordability 
of plans. A request was made to the Commissioner not adopt 
rules until Coopers and Lybrand price the benefits. 

RESPONSE: 
Delay for pricing purposes will cause an extensive 

postponement of reform. Further Section 33-22-1821 MCA allows 
for the waiver of mandated benefits but does not require that 
such benefits be waived. It is discretionary in nature. 

<::_QMM~tl_T.;_ 

A concerned was raised about the act increasing premiums. 

RESPONSE: 
The companies that have estimated the highest percentage 

of premium increase are those that have traditionally used the 
most stringent underwriting rules - ''the cherrypickers." The 
estimates by insurers of the cost of guaranteed issue range 
from 2% to 48%. In practice, none of the states who have 
already implemented the reform have had this large a pr~mium 
increase. 

COMMENT: 
It is alleged that Blue Cro~~/Blue Shield will become 

single payor. 

1 l- r, I 'I! 'I 1 
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COMMENT: 
A concern was raised on the removal of riders on 

anniversary date following the effective date of the rules. 

RESPONSE: 
The Commissioner adopts the rule without any changes 

since this will allow for all policies to come into compliance 
within the time indicated in statute. 

Rule XIX - FAIR MARKETING STANDARDS 

COMMENT: 
A question was raised as to what other plans will be 

offered other than standard and basic plans. 

RESPONSE: 
Any plan currently approved for use and any new plan 

which exceeds the standard plan benefits may be offered upon 
approval by the Commissioner. 

COMMENT: 
Under paragraph (4) it was suggested that small employer 

carriers be granted 15 working days to respond with BC/BS's 
suggesting 10 working days to seek additional information. 

RESPONSE; 
The commissioner agrees that 15 working days should be 

allowed but feels that with this change, 5 days is sufficiE,nt 
to seek additional information. 

CQMMENT: 
Under paragraph (6) (c) a question was raised as why the 

availability of other plans must be discounted in the price 
quotes since it is not in the model rules. 

RESPONSE: 
The rules as adopted contemplate the potential of 

multiple basic plans. 

COMMENT: 
U~der paragraph (9) (c) the need for reporting upon number 

of plans in force in each county is questioned. 

RESPONSE: 
The Commissioner feels this information is important to 

judge effectiveness of program. 

Rule XXIV - ANNUAL fiLING OF ACTUARIAL CERTifiCATION 

COMMENT: 
A question was raised as whether the actuaries will 

themselves be tested or certified in some manner to eliminate 
any collusion between carriers and for-hire actuaries? 

Mont<J.n.::J. 1\llmini~;lrativc P.cgi~tor· 11-6/9/9~ 
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RESPONSE; 
Actuaries are certified and operate under a professional 

code of ethics. 

g>MMENil_ 
A concern was raised under paragraph (2) requiring the 

filing of rates for all small employer health benefit plans: 

llliSPONSE: 
The commissioner is granted the authority to require rate 

filing for small employer health benefit plans by 33-1-311(2), 
MCA, in conjunction with 33-22-1809(1) (i), MCA. 

33-1-311(2), MCA, states "The commissioner shall have the 
powers and authority expressly conferred upon the commissioner 
by or reasonably implied from the provisions of this code." 

This authority is reasonably implied from 33-22-1809(1) (i), 
MCA: "The commissioner shall adopt rules ... to ensure that 
rating practices used by small employer carriers are 
consistent with the purposes of this part, ... " It would not 
be possible to "ensure" this if the department never sees the 
rates. 

GENERAL COMMENTS 

COMMENT: 
A concern was raised as to the inclusion of mandated 

benefits in the basic plan since it would affect affordability 
of plans. A request was made to the Commissioner not adopt 
rules until Coopers and Lybrand price the benefits. 

RESPONSE: 
Delay for pricing purposes will cause an extensive 

postponement of reform. Further section 33-22-1821 MCA allows 
for the waiver of mandated benefits but does not require that 
such benefits be waived. It is discretionary in nature. 

QOMMENT: 
A concerned was raised about the act increasing premiums. 

RESPONSE: 
The companies that have estimated the highest percentage 

of premium increase are those that have traditionally used the 
most stringent underwriting rules- "the cherrypickers." The 
estimates by insurers of the cost of guaranteed issue range 
from 2% to 48%. In practice, none of the states who havo 
already implemented the reform have had this large a premium 
1ncrease. 

COMM ID!I.;_ 
It is alleged that Blue crossfBlue Shield will become 

single payor. 
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RESPONSE: 
we don't know if a single payor system will be acceptable 

to the people of Montana or their Legislative Representatives. 
We are to implement insurance reform as passed by the 1993 
Legislature. 

COMMENT: 
It was alleged that small group reform could break 

Montana Medical Benefit Plan within one year. 

RESPONSE: 
since MMBP has provided the commissioner with formal 

written notice of their intent NOT to be a small employer 
carrier. If they are not a small employer carrier, how will 
this law financially impair their company? 

COMMENT: 
Alleges if MMBP goes broke Blue Cross/Blue Shield will be 

able to get a large rate increase. 

RESPONSE; 
It is difficult to speculate as to what could happen 

which it is very unlikely that it will happen. 

COMMENT: 
Alleges this premium increase will end up as a "Canadian 

Style Plan." 

RESPONSE: 
Again, we can only implement the insurance reform passed 

by the Legislature. 

£;~ 
An objection was raised to the $150 hospice capay per 

week. 

RESPONSE: 
The Comm!.ssioner agrees and such is deleted. 

COMMENT: 
A clarification is requested concerning the association 

exemption contained in Section 33-22-1803(25) (c) (ii) (iii) MCA. 

RESPONSE: 
Again, a clarification for a specific association can be 

handled by the office in the regulation of the Act. This 
question is not pertinent to the overall consideration of 
specific rules. 

COMMENT: 
An error was noted in the numbering of rules. Page 34, 

last paragraph of the proposed rules should be changed from 
Rule XI to New Rule XXIII. 
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RESPONSE: 
This is an error which can be corrected without 

objection. 

COMMENT: 
It was suggested that implementation of SB 285 should be 

postponed, that the mandated benefits should be deleted and 
that small employer are being adversely affected by the law 
with the last section of SB285 being discriminatory against 
small employers. The conclusion is that the reinsurance 
mechanism established pursuant to this bill "will create 
another state run re-insurance fund like the badly run 
worker's compensation fund. 

RESPONSE: 
SB2~codified at 33-22-1801-1822 does not allow the 

option of postponing implementation unless the Reinsurance 
Board is unable to submit a suitable plan of operation within 
180 days of appointment. See Section 3J-22-1819(2)MCA. The 
mandated benefit issue was reviewed by the Health Benefit 
Committee and was not found to impact premium enough to 
warrant exclusion of this coverage. The last section of SB285 
is Section 47. This section states the effective dates for 
various sections of the bill. There is no explanation as to 
why the last section is most problematic for small employers 
nor is there an explanation as how this discriminates against 
small employers. 

COMMENT: 
It was that certain government employee groups will be 

eligible to buy reinsurance, yet their plans do not offer 
guaranteed issue. 

RESPONSE: 
The exact groups in question are not listed. we know of 

no government group which does not allow all employers and 
dependents to enroll at the time they become eligible. As 
MMBP has indicted they do not plan to participate as a small 
employer carrier, Rule XII(4) will require that they terminate 
existing plans by January 1, 1997. This represents the first 
date transitional (existing group business) plans will be 
allowed to reinsure individuals or groups. 

COMMENT: 
A concern was raised that if an insurer becomes insolvent 

the group would be left without insurance with the taxpayers 
paying the claims. 

RESPONSE: 
In .. an insurer is insolvent, claims are paid by the 

Montana Life and Health Insurance Guaranty Fund. These funds 
for claim payments are funded by assessments of the insurers 
in the market. Perhaps the reference is to 33-10-230(2) which 
allows the insurer to offset the amount of the assessment 
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RESPONSE: 
We don't know if a single payor system will be acceptable 

to the people of Montana or their Legislative Representatives. 
We are to implement insurance reform as passed by the 1993 
Legislature. 

COMMENT: 
It was alleged that small group reform could break 

Montana Medical Benefit Plan within one year. 

RESPONSE; 
Since MMBP has provided the commissioner with formal 

written notice of their intent NOT to be a small employer 
carrier. If they are not a small employer carrier, how will 
this law financially impair their company? 

COMMENT: 
Alleges if MMBP goes broke Blue Cross/Blue Shield will be 

able to get a large rate increase. 

RESPONSE: 
It is difficult to speculate as to what could happen 

which it is very unlikely that it will happen. 

COMMENT: 
Alleges this premium increase will end up as a "Canadian 

style Plan." 

RESPONSE: 
Again, we can only implement the insurance reform passed 

by the Legislature. 

~OMMENT: 
An objection was raised to the $150 hospice capay per 

week. 

RESPONSE: 
The commissioner agrees and such is deleted. 

COMMENT: 
A clarification is requested concerning the association 

exemption contained in Section 33-22-1803(25) (c) (ii) (iii) MCA. 

RESPONSE: 
Again, a clarification for a specific association can be 

handled by the office in the regulation of the Act. This 
question is not pertinent to the overall consideration of 
specific rules. 

COMMENT: 
An error was noted in the numbering of rules. Page 34, 

last paragraph of the proposed rules should be changed from 
Rule XI to New Rule XXIII. 
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RESPONSE; 
This is an error which can be corrected without 

objection. 

COMMENT: 
It was suggested that implementation of SB 285 should be 

postponed, that the mandated benefits should be deleted and 
that small employer are being adversely affected by the law 
with the last section of SB285 being discriminatory against 
small employers. The conclusion is that the reinsurance 
mechanism established pursuant to this bill "will create 
another state run re-insurance fund like the badly run 
worker's compensation fund. 

RESPONSE: 
SB285 as codified at 33-22-1801-1822 does not allow the 

option of postponing implementation unless the Reinsurance 
Board is unable to submit a suitable plan of operation within 
180 days of appointment. See Section 33-22-1819(2)MCA. The 
mandated benefit issue was reviewed by the Health Benefit 
Committee and was not found to impact premium enough to 
warrant exclusion of this coverage. The last section of 58285 
is Section 47. This section states the effective dates for 
various sections of the bill. There is no explanation as to 
why the last section is most problematic for small employers 
nor is there an explanation as how this discriminates against 
small employers. 

COMMENT; 
It was that certain government employee groups will be 

eligible to buy reinsurance, yet their plans do not offer 
guaranteed issue. 

RESPONSE: 
The exact groups in question are not listed. we know of 

no government group which does not allow all employers and 
dependents to enroll at the time they become eligible. As 
MMBP has indicted they do not plan to participate as a small 
employer carrier, Rule XII(4) will require that they terminate 
existing plans by January 1, 1997. This represents the first 
date transitional (existing group business) plans will be 
allowed to reinsure individuals or groups. 

COMMENT: 
A concern was raised that if an insurer becomes insolvent 

the group would be left without insurance with the taxpayers 
paying the claims. 

RESPONSE: 
In an insurer is insolvent, claims are paid by the 

Montana Life and Health Insurance Guaranty Fund. These funds 
for claim payments are funded by assessments of the insurers 
in the market. Perhaps the reference is to 33-10-230(2) which 
allows the insurer to offset the amount of the assessment 
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against premium taxes due which are deposited into the State 
General Fund. This is not a direct payment of claims by 
taxpayers. 

state Auditor and 
Commissioner of Insurance 

Certified to the Secretary of state this 31st day of May, 
1994. 
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BEFORE THE BOARD OF ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the am~ndmenr 
of a rul~ p~rtaining to r0ci
prnrity 

NOTICE OF AMENDMENT OF 
R.6.405 RECIPROCITY 

TO: All Interested Persons: 
1. On April 14, 1994, the Board of Architects published 

a notice of proposed amendment of the above-stated rule at 
page 715, 1994 Montana Administrative Register, issue number 
7, 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BY: 

BOARD OF ARCHITECTS 
KEITH RUPERT, PRESIDENT 

I 

Lt)vLv 7L, /)~,_-&,~ 
ANNIE M. BARTOS, CHIEF CO\mSEL 
DEPARTMENT OF COMMERCF 

Certified t:o the S~cretary of Star_e, May 31, 1994. 
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BEFORE THE BOARD OF CHIROPRACTORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to applica
tions, renewals and unprofes
sional conduct 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.12.601 APPLICATIONS, 
EDUCATIONAL REQUIREMENTS, 
8.12.606 RENEWALS -
CONTINUING EDUCATION 
REQUIREMENTS, 8.12.607 
UNPROFESSIONAL CONDUCT 

1. On February 10, 1994, the Board of Chiropractors 
published a notice of proposed amendment of the above-stated 
rules, at page 222, 1994 Montana Administrative Register, 
issue number 3. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments and the Board's responses 
to those comments follow: 

COMMENT: The Board received a comment from Timothy 
Heaps, D.C., who felt the requirement to attend a school 
approved by the Council on Chiropractic Education was overly 
stringent. 

RESPONSE: According to 37-12·302, MCA, the statutes 
allow the Board to approve the various schools of 
chiropractic. The Board, in its discretion, has determined 
that an acceptable school of chiropractic is one that has been 
accredited by the Council on Chiropractic Education throughout 
the student's tenure at that school. 

BOARD OF CHIROPRACTORS 
CHRIS BUZAN, D.C., PRESIDENT 

BY: uL.'l..-1..; -fu ' ~(. t·-. 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 31, 1994. 
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BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees and 
rP.newals 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.24.409 FEE SCHEDULE AND 
8.24.406 RENEWALS 

1. On April 28, 1994, the Board of Landsc~pe Architects 
published a notice of proposed amendment of the above-staled 
rules, at page 991, 1994 Montana Administrative Register, 
issue number 8. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the responses 
thereto, follow: 

~en~ The Board received two written comments, one 
from Jim Martin, and one from Richard Boston, in opposition to 
the proposed fee increase provided in the notice of proposed 
rule-making. The comments state that the increase is too 
large, and that a reasonable alternative fee should be 
considered. Mr. Boston states that the fee increase, if 
approved, would make Montana's license fee one of the highest 
in the country. Mr. Boston suggests that the Board is doing 
more than is necessary to acrommodatF' certc'lin intPrest· groups, 
and that raising th·-· [pes as prupoSt>d wi II reduce thr· number 
of licensees. 

RESPONSE; The Board has no choice but to raise the 
license fees for landscape architects. The current fund 
balance of the Board is approximately one thousand six hundred 
dollars. The annual budget for the board is fifteen thousand, 
one hundred dollars. Under the current fee structure, only 
fourteen thousand dollars can be raised. In addition, such 
money cannot be raised until June 30, 1994, the renewal date 
for 1 icensure. Without the fe(' change, the licensure progrnm 
for landscape architects would l1ave to be immediately shut 
down for lack of funds. 

BOARD OF Ll\NDSCAPE ARCHITECTS 
TED WIRTH, CHAIRMAN 

BY: {2tvft{ 't.>..itG.,' 
ANN~~I~E~M~.~B7AR==T~O~S-.~c=H~I~E~F~C~O-llli--SEL 
DEPARTMENT OF COMMERCE 

1 

•
1 
i r ". 1';11 , , 1 , (; _, 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 31, 1994. 
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BEFORE THE BOARD OF CHIROPRACTORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to applica
tions, renewals and unprofes
sional conduct 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.12.601 APPLICATIONS, 
EDUCATIONAL REQUIREMENTS, 
8.12.606 RENEWALS -
CONTINUING EDUCATION 
REQUIREMENTS, 8.12.607 
UNPROFESSIONAL CONDUCT 

1. On February 10, 1994, the Board of Chiropractors 
published a notice of proposed amendment of the above-stated 
rules, at page 222, 1994 Montana Administrative Register, 
issue number 3. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments and the Board's responses 
to those comments follow: 

COMMENT: The Board received a comment from Timothy 
Heaps, D.C., who felt the requirement to attend a school 
approved by the Council on Chiropractic Education was overly 
stringent. 

RESPONSE: According to 37-12-302, MCA, the statutes 
allow the Board to approve the various schools of 
chiropractic. The Board, in its discretion, has determined 
that an acceptable school of chiropractic is one that has been 
accredited by the Council on Chiropractic Education throughout 
the student's tenure at that school. 

BOARD OF CHIROPRACTORS 
CHRIS BUZAN, D.C., PRESIDENT 

BY: (L .. %i 7/v. ' ~ ... (/':> 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 31, 1994. 
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BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees and 
renewals 

NOTICE OF AMENDMENT OF 
8.24.409 FEE SCHEDULE AND 
8.7.4.40G RENEWALS 

TO: All Interested Persons: 
1. On April 28, 1994, the Board of Landscape Architects 

published a notice of proposed amendment of the above-staled 
rules, at page 991, 1994 Montana Administrative Register, 
issue number 8. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the responses 
thereto, follow: 

~en~~ The Board received two written comments, one 
from Jim Martin, and one from Richard Boston, in opposition to 
the proposed fee increase provided in the notice of proposed 
rule-making. The comments state that the increase is too 
large, and that a reasonable alternative fee should be 
considered. Mr. Boston states that the fee increase, if 
approved, would make Montana's license fee one of the highest 
in the country. Mr. Boston suggests that the Board is doing 
more than is necessary to acr:ommodat8 certain int,~resr groups, 
and that raising Uw feE's as rropDsPci wi 11 redtwe t.hr- nunl.hrr 
of licensees. 

RESPONSE: The Board has no choice but to raise the 
license fees for landscape architects. The current fund 
balance of the Board is approximately one thousand six hundred 
dollars. The annual budget for the board is fifteen thousand, 
one hundred dollars. Under the current fee structure, only 
fourteen thousand dollars can be raised. In addition, such 
money cannot be raised until June 30, 1994, the renewal date 
for licensure. Without rhe fee' change, the licensure progu1m 
for landscape architects would have to I.Je immediately shut 
down for lack of funds. 

BOARD OF LANDSCAPE ARCHITECTS 
TED WIRTH, CHAIRMAN 

BY: ==-c{c:-d_' L-={ -=-v=-=/i="f'""{ __,"'"b..'""l_,.<~t'-c.·=· =' = 
ANNIE M. BARTOS, CHIEF COtmSEL 
DEPARTMENT OF COMMERCE 

1 

(
/ ), . It I 

~.. 1 r '-· t~.r '11 ( u .. 
ANNIE M. BARTOS, RULE REVIEWER 

Cettified to the Secretary of Stale', May 31, 1994. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of rules pertaining to licensure) 
nnd unprofessional conduct ) 

) 
) 
) 
) 
) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT TO 
8.28.502 REQUIREMENTS 
FOR LICENSURE AND 8.28.508 
UNPROFESSIONAL CONDUCT AND 
THE ADOPTION OF A NEW RULE 
PERTAINING TO DEFINITIONS 
WITH REGARD TO THE 
PRACTICE OF ACUPUNCTURE 

1. On March 31, 1994, the Board of Medical Examiners 
published a notice of proposed amendment and adoption of the 
atxNe-states rules at 1Jage 613, 1994 ~ntana Administrative Register, No.6. 

2. The Board has amended ARM 8.28.503 and 8.28.508, and 
adopted new rule I (8.28.509) as proposed, but with the 
following changes: (the authority and implementing sections 
will remain the same as proposed in the original notice) 

"~:;!8.502 REQUIREMENTS FOR LICENSURE (1) will remain 
the same as proposed. 

(2) Applicants for licensure must pass all three 
components of the examination in e±eaff sterile needle 
technique administered by the national commission for the 
certification of acupuncturists, or its successor." 

"lL28.508 UNPROFESSIONAL CONPUCT (1) through (3) will 
remain the same as proposed. 

(4) Failure to utilize eH!ttft ~le needle technique, 
as articulated by the national commission for the 
certification of acupuncturists, or its successor." 

"8.28.509 DEFINITIONS (1) will remain the same. 
(a) failure to utilize ~ sterile needle lcchnique, as 

articulated by the national commiss1on for the certification 
of acuptlncturists, or its successor." 

3. The board is amending the rules as shown above to 
indir-Cltc that the needles used by acupuncturists should nut 
only be clean but should be sterilized before use. 

4. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto, are as follows: 

COMMENT: A comment was received that the rules should be 
drafted without reference to the National Commission for the 
Certification of Acupuncturists. 

RESPONSE: The National Commission for Certification of 
Acupuncturists is the entity which administ.ers lhe n<1t.iOnill 
acupuncturist examination accepted by the state of Montana as 
part of the qualification for licensure in this state. The 
NCCA has a publication entitled "Clean Needle Technique for 
Acupuncturists, A Manual, Guidelines and Standards for the 

Mollta.na i\(h,li.llinr:;t.ral"ive R~qistc•r 
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Clean & Safe Clinical Practice of Acupuncture, Third Edition,• 
which the Board has reviewed and discussed with 
representatives of the Montana Association of Acupuncture and 
Oriental Medicine. The Board agrees that the sterile 
techniques described in said publication provide an acceptable 
standard of care for the practice of acupuncture in Montana. 
The Board has made arrangements to provide copies of said 
publication to all acupuncturists in this state, so that 
acupuncturists and the public may be on notice of what is 
required to meet ster1le technique standards. 

£:"0MM!.l.NI: A Board member suggested that the word "clean" 
be replaced with the word "sterile." The term •sterile" is a 
term of art in the practice of medicine, and more accurately 
describes the condition required of acupuncture needles to be 
used on patients than merely "clean.• While the publication 
described above is entitled "Clean Needle Technique,• in fact, 
the procedures and conditions set forth in the publication 
describe sterilization and sterile conditions. 

RESPONSE: The Board agreed with the comment and amended 
the proposed rules to replace the word "clean" with the word 
"sterile" throughout. 

COMMENT: A comment was received that the Board ought to 
consider allowing acupuncturists to write prescriptions. 

RESPONSE: ~.1e Board does not have jurisdiction to adopt 
such a rule. Such a change in the scope of practice of 
acupuncturists is the prerogative of the state legislature. 

BOARD OF MEDICAL EXAMINERS 
GORDON L. BELL, M.D., PRESIDENT 

/ I , 

BY : ~ j' llt'R -~{( /'o { {A . 
ANNI ·M." B TOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 31, 1994. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to defini
tions, qualifications, applica
tions, fees, utilization plans, 
protocol, temporary approval, 
informed consent, termination 
and transfer, and the adoption 
of a new rule pertaining to 
unprofessional conduct 

TO: All Interested Persons: 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES PERTAIN
ING TO PHYSICIAN-ASSISTANTS 
(8.28.1501, 8.28.1')03 
through 8.28.150R, 8.28.1510, 
8.28.1518 throuqh 8.28.1520) 

1. On April 14, 1994, the Board of Medical Examiners 
published a notice of proposed amendment of rules pertaining 
to physician-assistants at page 720, 1994 Montana 
Administrative Register, issue number 7. 

2. The Board has amended and adopted the rules exactly 
as proposed. 

3. No comments or testimony were received. 

BOARD OF MEDICAL EXAMINERS 
GORDON L. BELL,M.D., PRESIDENT 

ANNIE . BARTOS, RULE REVIEWER 

Certified to the Secre>tar:y or State, May 31, 1994. 
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BEFORE THE BOARD OF PHYSICAL THERAPY EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to examin
ations, fees, licensure by 
endorsement and foreign-trained 
applicants 

NOTICE OF AMENDMENT OF 
8.42.402 EXAMINATIONS, 
8.42.403 FEES, 8.42.406 
LICENSURE BY ENDORSEMENT 
AND 8.42.410 FOREIGN
TRl\lNE!J 1\PPLIC'l\NTS 

TO: All Interested Persons: 
1. On April 28, 1994, the Board of Physical Therapy 

Examiners published a notice of proposed amendment of the 
above-stated rules at page 996, 1994 Montana Administrative 
Register, issue number 8. 

2. The Board has amended thP rules exactly as pr·oposed. 
3. No comments or testimony were received. 

BY: 

BOARD OF PHYSICAL THERAPY 
EXAMINERS 
THOMAS MEAGHER, CHAIRMAN 

2<:_~-.t, 
ANNIE M. BARTOS, CHIEF COlTNSEL 
DEPARTMENT OF ('OMMI-:IlCE 

I 
/,, /ll . ) t _______ .f. 'f~l·· ___ L_bcu ___ ._ . 

ANNIE M. BARTOS, RUJ,E REVIEWER 

Certified to thP SPcrelary of St~tP, May 31, 1Qq1_ 
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to defini
tions, application requirements,) 
course requirements, continuing ) 
education and fees ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.57.401 DEFINITIONS, 
8.57.404 APPLICATION 
REQUIREMENTS, 8.57.40G 
COURSE REQUIREMENTS, 
8.57.411 CONTINUING EDUCA
TION AND 8. 57.412 FEES 

1. On April 14, 1994, the Board of Real Estate 
Appraisers published a notice of proposed amendment of the 
above-stated rules at page 727, 1994 Montana Administrative 
Rules of Montana, issue number 7. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF REAL ESTATE APPRAISERS 
PAT ASAY, CHAIRMAN 

{tJ ~-.) 
BY: ~·!t-1...- /tr. $ruZr;z 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 31, 1994. 

11-(,/ 11/ 1).1 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to applica
tions and unprofessional 
conduct 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.58.406C APPLICATION FOR 
EQUIVALENCY - BROKER AND 
8.58.419 GROUNDS FOR 
LICENSE DISCIPLINE -
GENERAL PROVISIONS -
UNPROFESSIONAL CONDUCT 

1. On April 14, 1994, the Board of Realty Regulation 
published a notice of proposed amendment of the above-stated 
rules at page 730, 1994 Montana Administrative Register, issue 
number 7. 

2. The Board has amended ARM 8.58.406C exactly as 
proposed and has amended ARM 8.58.419 as proposed, but with 
the following changes: (authority and implementing sections 
will remain the same as proposed in the original nolice) 

"8.58.419 GROUNDS FOR LICENSE DISCIPLINE - GENERAL 
PROVISIONS · UNPROFESSIONAL CQ_NDUc;I (1) through (2) will 
remain the same a~ proposed. 

(3) (a) Ir. dll transactions, the licensee shall either be 
full agent of the seller or buyer; dual agent as provided by 
subsection ( 3) (b) of lhis rule; or shall be deemed the limited 
agent of the buyer as provided by this part. A licensee who 
enters into a WRITTEN listing agreement. with a prospective 
seller of property shall be considered to be the full agent of 
the seller and shall owe to lhe seller fnll fiducL1ry 
obligations. A licensee who accepts an offer of subagency 
from a listing agent shall be considered to be the sub-agent 
of the seller and shall owe to the seller full fiduciary 
obligations. A licensee who enters into a~ WRITTEN agreement 
with a prospective buyer of property, giving the licensee or 
other licensees affiliated with the licen9ee the exclusive 
right to represent the buyer for a stated period of time shall 
be considered to be the full agent of the buyer and shall owe 
to the buyer full fiduciary obligations. A licensee who shows 
property to a prospective buyer of property without entering 
into an exclusive agency agreement with that buyer and further 
without acting as a listing agent or sub-agent, shall be 
considered to be the limited agent of the buyer, as to the 
property shown such buyer. The limited agent shall owe to the 
buyer the following duties: 

Iii through (6) will remain the same as proposed." 

3. The Board has thoroughly considered all comments and 
testimony r·eceived. Those conm1enls and ttle Boarcl' s t-esponses 
thereto, are as follows: 

COMMENT._;_ On0 comment was received suggesting that th0 
word "written" be placed in two different locations in the 
rule amendmer1t as adopted tc1 clarify tt1~t a broker must have a 

l .I~ G /9/'1 -1 
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written agreement with a principal in order to be considered 
his or her sole agent with full fiduciary responsibility. 

RESPONSE: The Board concurred and the rule has been 
amended as shown above. 

CO~E~I~ Mr. Lane Coulston submitted a comment 
expressing hjs concern that the rolo of a limited buyc>r 
diminishes the profossional and import<lnt role or buyr"· 
agency. 

RESPONS~~ The Board determined that the rule as 
proposed, with the limited agent duties disclosed and with the 
buyer having the option of selecting limited or full agency, 
clearly does not diminish the professionalism of the buyer 
agent, but gives the buyer an opportunity to select what type 
of representation he or she desires. 

BOARD OF REALTY REGULATION 
STEVE CUMMINGS, CHAIRMAN 

BY: ~ --zu. kd1.~ ' 
ANNI M~ARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 31, 1994. 

tlonlana l\!1m:irli='>t.rat iVL' n.ccjistet 11 -1; / 'l I 'J 1 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule for the adminis
tration of the 1994 Federal 
Community Development Block 
Grant Program 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULE I (8.94.3710) PERTAIN
ING TO THE ADMINISTRATION 
OF THE 1994 FEDERAL 
COMMUNITY DEVELOPMENT BLOCK 
GRANT ICDBG) PROGRAM 

1. On January 27, 1994, the Local Government Assistance 
Division published a notice of public hearing on the proposed 
adoption of the above-stated rule at page 127, 1994 Montana 
Administrative Register, issue number 2. The hearing was held 
on February 16, 1~94, at 2:30p.m., in the Department of 
Commerce building in !!ele,,a, MontCJna. 

2. The Division has adopted the rule exactly as 
proposed. 

3. Two members of the public attended the hearing, but 
did not testify regarding the proposed rule. The Division did 
receive four written comments during the public comment period 
provided for by the Administrative Procedure Act. Two of 
those comments supported the adoption of the rule as proposed. 
Two requested that the rule be modified. A summary of those 
two comments and the Division's responses to them follow: 

COMMENT: The proposed application guidelines for the 
economic development component of the CDBG program should 
include inclusive language in reference to microbusjness 
development corporations IMBDC) to provide technical 
assistance for micro-entrepreneurs and to capitalize revolving 
loan funds. The change would complement capital investments 
made by the Montana legislature and strengthen an existing 
state-wide MBDC network. CDBG funds would be used to provide 
for technical services to individual small business owners and 
micro-loans for "gap financing" for these small businesses. 

RESPONSE; By federal law microbusiness development 
centers are not, themselves, eligible applicants for CDBG 
funds. Any microbusiness program using CDBG funds, regardless 
of the amount of money involved, would have to meet all CDBG, 
HUD Title 1, requirements. Consequently, the administrative 
burden for the microbusiness program, the local applicant 
community, the Department of commerce, and, most important, 
the small business being assisted, would be excessive compared 
to the actual benefits. 

Similarly, each applicant for a micro-loan of CDBG funds 
would have to satisfy all federal requirements such as 
providing a complete financial analysis, documenting the need 
for the funds and the existence of a financing gap, and hiring 
of low and moderate income persons. In addition, tho 
limitations and federal reporting requirements on the use of 
CDBG funds would make it extremely difficult to meld CDBG 
funds with less restrictive micro-loan programs. New fedPral 
regulations require that even CDRG micro loan r~::.-p,"l.ymPnts IJPVPr 
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lose their federal identity, further complicating CDBG funds 
used in conjunction with other sources of funds. Furthermore, 
in order to ensure that economic development projects are 
financially feasible and meet federal, national objectives and 
eligibility requirements, the Division must review the 
application of every assisted business, greatly increasing the 
Division's administrative burden. Currently, the Division 
discourages applications involving loans of less than $100,000 
due to the high administrative costs associated with the use 
of CDBG funds. 

Other states and entitlement communities throughout the 
country receive considerably more CDBG funds allocated each 
year to their programs than those available to the Montana 
CDBG Program. This usually affords them the opportunity to 
fund more divergent programming. The demand for CDBG funds 
for the types of major economic development projects currently 
being funded has always exceeded the availability of these 
funds. Given the Division's scarcity of economic development 
funding, even at a relatively modest increase to the economic 
development set-aside, the Division is extremely limited in 
funding other activities. 

COMMENT: Based on the recent demand for economic 
development funds, 50\ of the total CDBG allocation of funds 
should be allocated for economic development projects. 

RESPONSE: The Division has received general support for 
the proposed allocation of one-third of the total allocation 
to be reserved for economic development projects. The 
Division considers this to be most appropriate, at this time, 
in light of the other conflicting demands for housing and 
public facility financing. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: (lf&{ IY· ~ 
ANNI w BARTOS ICHIF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 31, 1994. 

Montana Administrative Register 11-G/9/94 



BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule for the adminis
tration of the Tr0asure sratr 
Endowment Program 

NOTICE OF ADOPTION OF NEW 
RULE I (8.94.3802) INCOR· 
PORATION BY REFERENCE OF 
RULES FOR ADMINISTERING 
the 1994 TREASURE STATE 
ENDOWMENT PROGRAM (TSEP) 

TO: All Interested Persons: 
1. On January 27, 1994, the Local Government Assistance 

Division published a notice of public hearing on the proposed 
adoption by reference of the above-stated rule at page 125, 
1994 Montana Administrative Register, issue number 2. The 
hearing was held on February 16, 1994, at 2:30p.m., in the 
Department of Commerce building in Helena, Montana. 

2. The Division has adopted the rule exactly as 
proposed. 

3. Two members of the public attended the hearing, but 
did not testify regarding the proposed rule. The Department 
received no comments during the public comment period provided 
for by the Administrative Procedure Act. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: a/4-t,.- Ju ·f:,::tcl).- I 

""ANN="'I""E:-:-:M:-.--=s"'AR-;c;-;c;T~O"'S:-,---oC"'H"'I"'E"'F,.--,C""O:-:-UN=s'"'E""'L
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 31, 1994. 

11-G.fU/(),1 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 11.8.304, 11.8.306, 
11.8.308, and 11.8.310 
pertaining to violations of 
aftercare agreements. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT OF 
RULES 11.8.304, 11.8.306, 
11.8.308, AND 11.8.310 
PERTAINING TO VIOLATIONS OF 
AFTERCARE AGREEMENTS 

1. On April 14, 1994, the Department of Family Services 
published notice of public hearing on the proposed amendment of 
Rules 11.8.304, 11.8.306, 11.8.308, and 11,8.310 pertaining to 
violations of aftercare agreements, at page 819 of the 1994 
Montana Administrative Register, issue number 7. 

2. The department has amended the rules as proposed. 

3. On May 10, 1994, a hearing was held in the second floor 
conference room of the Department of Family Service, 48 North 
Last Chance Gulch, Helena, Montana, to consider the proposed 
amendment of the rules. No person appeared to offer testimony 
at the hearing, and only one written comment was received. The 
department has thoroughly considered the comment. 

COMMENT: (Steve Gibson, Superintendent of Pine Hills School, 
Jim Hunter, Chief of Developmental Services) The facility 
chosen should be approved by the Youth Corrections Division 
Administrator or his/her designee. In addition, the prohibition 
against placement or return to a youth correctional facility of 
youth found to be seriously mentally ill or mentally ill 
pursuant to § 41-5-523, MCA should appear in the rules. 

RESPONSE: The request on approval should be referred to the the 
appropriate Division Administrators and the Director. 

This rule-making need not address the prohibition in § 41-5-523, 
MCA. In fact, rules must not be unduly repetitious of statutes. 
However, it is useful to mention the prohibition, and for the 
department to set out herein its intention that the prohibition 
apply to placement following revocation under these rules. 

DEPA~~ENT OF FAMILY
1

SERVICES 

7;c., ;( Jl/. ~. 
/ HJkHu~~ 
T~her, Rule Reviewer 

Certified to the Secretary ~:~a:::~~ay 31, 1994. 

MontLlna Administrative Register ll-6/9/94 



-1)91-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the rules 
46.12.1107, 46.12.1108, 
46.12.1109, 46.12.1110, 
46.12.1111, 46.12.1112, 
46.12.1113 and 46.12.1114 
pertaining to medicaid 
coverage of services 
provided to recipients age 
65 and over in institutions 
for mental diseases 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1107, 
46.12.1108, 46.12.1109, 
46.12.1110, 46.12.1111, 
46.12.1112, 46.12.1113 AND 
46.12.1114 PERTAINING TO 
MEDICAID COVERAGE OF 
SERVICES PROVIDED TO 
RECIPIENTS AGE 65 AND OVER 
IN INSTITUTIONS FOR MENTAL 
DISEASES 

1. On April 14, 1994, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.1107, 46.12.1108, 46.12.1109, 
46.12.1110, 46.12.1111, 46.12.1112, 46.12.1113 and 46.12.1114 
pertaining to medicaid coverage of services provided to 
recipients age F~ and over in institutions for mental diseases 
at page 936 of the 1994 Montana Administrative Register, issue 
number 7. 

2. The Department has amended rules 46.12.1107, 
46.12.1109, 46.12.1111, 46.12.1113 and 46.12.1114 as proposed. 

3. The Department has amended the fallowing rules as 
proposed with the following changes: 

46,12,1108 INSTITUTIONS FOR MENTAL DISEASES. DEFINITIONS 
subsections (1) through (4) (a) remains as proposed. 
til In making a determination of whether an institution is 

an institution for mental diseases, the department shall 
consider the guidelines set forth in SUBsection B £ of section 
4390 of the state medicaid manual. but no single guideline or 
combination of guidelines shall necessarily be determinative. 
The state medicaid manual is promulgated by the federal health 
care financing administration to provide guidance to states on 
administration of the medicaid program. The department hereby 
adopts and incorporates herein by reference SQBsection B c of 
section 4390 of the state medicaid manual (199~i>· A copy of 
SUBsection B £ of section 4390 of the state medicaid manual may 
be obtained from the Department of social and R~bilitation 
Services. Medicaid Services Division, p.o. Box 4210~lieJ~LLa. MT 
59604-4210. 

Subsection (5) remains as proposed. 
(3§) "Mental disease" means l! diseases listed as ll mental 

disorders in the ICD 9 CH D6H III (IAteFAatieRal ClaesifieatieR 

1 1- r; I 'I I '.l ~ 
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&f CURRENT EDITION OF THE Diagnostic and Statistical Manual of 
&mtA.l DiseasesT N-iMh 'fh:1H Editieft) , with the exeeptieft ef but 
does not include mental retardation, senility and organic brain 
syndrome. 

(.4-1) "Nursing facility services" inel'\idee the term "leng 
teN eare faeility ser•,•ieee" atul alee the tel!'Bie "skilled fiiH'aiftEJ 
ser..-ieee" al\d •i"te-ediate eare se:r-vieee" 1 Exa~~~plee ef narsifiEJ 
faeility ael"vieee and a liatiftEJ sf iteas prsdded ey the 
fasility Whish are defil\ed as rs'litifte aer..-ieee Bftd reimb~treed 
theliEJh the ra'litine per diem rate are eefttaifted i" h.~ 461 12, 1292 
(2) (a) thl"&liiJh (2) (a) (viii) means sezyices defined in ARM 
46.12.1222(14), but not includiM intermediate care facility 
services for the mentally retarded. 

Subsections (8) through (11) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 HCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-11J MCA 

46 .. 12.1110 SeHBJ5HINS NIB \l'l'ILUll'fi9tl BlfJie RBElVIBI!KEtli'S 

;I~iieBI!FtBr:w?TWI0:!4t'fiu€!lt~~;s;:~f:t disea _________ !______ es ___ ~erese rules __ st ~ __ vi __ for 
and maintain recorded individual plans of treatment and care to 
ensure that institutional care maintains tbe recipient at, or 
restores hiD TBE RECIPIENT to, the greatest possible degree of 
health and independent functioning. The plans must include: 

Subsections (1) (a) through (1) (e) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

t!ni§Nin2 11fusuma~~: iY!t~ft ~!~~i,s·s!!JtJ!: :~ 
supplies in accor4ance witb tbe provisions of ARM 46.12,303, 
The department's fiseol oaent will pay a provider on a monthly 
basis the amount determined unc1er these rules upon receipt of an 
appropriate billinq whicb reports the Dumber of patient days 
provided to authorized medicaid recipients during the billing 
period. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113 MCA 

4. The Department has thoroughly considered all 
commentary received: 

COMMENT: In the proposed rule ARM 46.12.1107(3) (a) (i), 
references to subsection B of section 4390 of the state Medicaid 
Manual are no longer current because section 4390 was revised in 
March 1994. 

ll-[>/'J/9·1 
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RESPONSE: The department concurs with the comment and will 
change the reference to subsection C of the March 1994 revision 
of section 4390. Subsection c, "Guidelines for Determining 
Whether Institution Is an IMD," is the appropriate section for 
incorporation in the rule and is comparable to subsection B in 
the previous version of section 4390. 

COMMENT: The impending publication of lli1H=-lY will make the 
reference to the DSM-III obsolete in proposed rule ARM 
46.12.1107(6). 

RESPONSE: The department agrees with the comment and will 
change the reference to the "current edition of the Diagnostic 
and Statistical Manual of Mental Piseases". 

COMMENT: The reference to ARM 46.12.1222 in proposed rule ARM 
46.12.1107(7) includes more than the definition of nursing 
facility services. 

RESPONSE: The department agrees and will amend the reference to 
specify subsection (14) of ARM 46.12.1222 which defines nursing 
facility services. 

COMMENT: The language in 
referring to the recipient 
46.12.1112(1) referring to 
the payor is inaccurate. 

proposed rule ARM 46.12.1110(1) 
as "him" and in proposed rule ARM 
the "department's fiscal agent" as 

RESPONSE: The department concurs. The department proposes 
amending proposed rule ARM 46.12.1110(1) to read . • 
maintains the recipient at, or restores the recipient to, •.. " 
and proposed rule ARM 46.12.1112(1) to read "The department will 
pay a provider 11 

5. These rttle amendments will take pffect on ,July 1, l'l~·l. 

Rule Rev1ewer Director, social and Rehabilita
tion Services 

Certified to the Secretary of State _____ M~ay~3~1 ___________ , 1994. 

11-G/9/~1 rtonlr111a t\·l1:1il1ist t"dt ivr: Hcq.i~;t c!· 
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VOLUME NO. 45 OPINION NO. 22 

BONDS - Authority of joint solid waste management district to 
issue bonds to participate in self-insurance fund; 
INSURANCE - Joint solid waste management district as political 
subdivision; 
LOCAL GOVERNMENT - Joint solid waste management district as 
political subdivision; 
MUNICIPAL CORPORATIONS - Joint solid waste management district 
as political subdivision; 
SOLID WASTE - Joint solid waste management district as political 
subdivision able to participate in self-insurance plan; 
MONTANA CODE ANNOTATED - Sections 2-9-101, 2-9-211, 2-9-212, 
7-11-101, 7-13-241 (1989), 7-13-301 to -311 (1991), 39-71-403, 
39-71-2102, 75-10-103, 75-10-112; 
MONTANA LAWS OF 1991 - Chapter 770; 
OPINIONS OF THE ATTORNEY GENERAL- 44 Op. Att'y Gen. No. 28 
(1992), 43 Op. Att'y Gen. No. 68 (1990), 38 Op. Att'y Gen. No. 
75 (1980). 

HELD: 1. A joint solid waste management district is a political 
subdivision for purposes of participating in the 
self-insurance programs authorized by Mont. Code Ann. 
s 2-9-211. 

2. A joint solid waste management district does not have 
the authority to issue bonds for the purpose of 
establishing a workers' compensation self-insurance 
fund. 

Mr. Seldon Frisbee 
Cut Bank City Attorney 
113 East Main 
Cut Bank, MT 59427 

Dear Mr. Frisbee: 

May 19, 1994 

You have requested my opinion on two questions which I have 
rephrased as follows: 

1. Is a joint solid waste management district a 
political subdivision with the statutory power 
to self-insure under Mont. Code Ann. § 2-9-211? 

2. Does a joint solid waste management district 
have the authority to issue bonds for the 
purpose of establishing a workers' compensation 
self-insurance fund? 

t-1ont.=-tnu l\dministrLtt- ivP. Register 11-6/9/94 
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The City of Cut Bank is a member of the Northern Montana Joint 
Refuse District (hereinafter "district"] which was formed in 
1990 and composed of four municipalities and the portions of 
three counties which were not within the boundaries of the 
Blackfeet Indian Reservation. The district was originally 
formed as a joint refuse disposal district under Mont. Code Ann. 
S 7-13-241 (1989), but later recognized as a joint solid waste 
management district under Mont. Code Ann. S§ 7-13-301 to -311 
( 1991). 

The district is considering a number of options for obtaining 
cost-effective insurance coverage. One option is participation 
in the insurance programs organized and administered through the 
Montana Municipal Insurance Authority. The Montana Municipal 
Insurance Authority (MMIA] is an entity organized pursuant to 
the Interlocal cooperation Act, Mont. Code Ann. tit. 7, ch. 11, 
pt. 1, and currently composed of 85 cities and towns. The MMIA 
provides two types of self-insurance coverage for its members: 
liability insurance and workers' compensation insurance. The 
liability self-insurance plan is authorized by Mont. Code Ann. 
S 2-9-211, which allows "all political subdivisions of the state 
to procure insurance separately or jointly with other 
subdivisions." See 38 Op. Att'y Gen. No. 75 (1980) (counties 
may participate :.1 self- insurance program pursuant to interlocal 
agreement). A workers' compensation self- insurance plan for 
cities and towns and other "public corporations," except st.ate 
agencies, is authorized by Mont. Code Ann. S 39· 71-403(3). 

In order to be able to participate in the liability self
insurance program and join the MMIA, t.he district must be a 
"political subdivision" as that term is used in Mont. Code Ann. 
S 2-9-211. Under Mont. Code Ann. § 2-9-101, a "political 
subdivision" as used in parts 1, 2, and J of chapter 9 is 
broadly defined as any "county, city, municipal corporation, 
school district, special improvement or. taxing district, or ~ 
othe!;: political subdivision or public corporation." (Emphasis 
added.) Your first question is whether th<> district can be 
considered such a "political subdivision." 

Two previous Attorney General's Opinions held that a solid waste 
management district (then refuse disposal district) was not a 
political subdivision for purposes of the Municipal Finance 
Consolidation Act (MFCA]. See 43 op. Att'y Gen. No. 68 at 256 
(1990) (refuse disposal district not political subdivision); 44 
Op. Att•y Gen. No. 28 (1992) (solid waste management district 
not political subdivision). In these opinions, a refuse 
disposal district was not considered a political subdivision 
because it did not have an independent governing body which was 
capable of exercising authority separate from the county 
commissioners who created it. 44 Op. Att•y Gen. No. 28; 43 Op. 
Att'y Gen. No. 68 at 259. 

In 1991, the legislature significantly amended the laws relating 
to solid waste management districts. See 1991 Mont. Laws, ch. 
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770. The legislature expressly stated that a .. joint solid waste 
district is a political subdivision of the state for the 
purposes of the Municipal Finance Consolidation Act of 1983 as 
provided in 17-5-1602 and for solid waste management services as 
provided in 75-10-112.'' Mont. Code Ann. S 7-13-301. Under this 
language, joint districts were specifically excluded from the 
effect of the prior Attorney General's Opinions which held that 
a refuse district was not a political subdivision for MFCA 
purposes. The legislature also substantively vested a joint 
district with plenary powers which could be exercised 
independent of the governing bodies of the cities or counties 
that made up the district. See Mont. Code Ann. S 7-13-305(5) 
(board of joint district unconditionally has all powers listed 
in Mont. Code Ann. S 75-10-112). Because it has such broad 
independent authority, a joint district must be considered a 
political subdivision within the meaning of Mont. Code Ann. 
s 2-9-211. 

Your second question arises from an MMIA requirement that the 
participating political subdivisions have the statutory 
authority to issue bonds in order to establish and maintain a 
workers • compensation sel !-insurance reserve fund. The MMIA 
further requires that the bonds must be supported by an annual 
tax levy. currently, the MMIA workers' compensation program 
issues bonds on behalf of each participating entity for the 
purpose of creating and maintaining a self-insurance reserve 
fund. The MMIA's authority to issue such bonds is necessarily 
derived from the authority of each participating member to issue 
bonds for the purpose of establishing the self-insurance fund. 
Accordingly, you ask whether the district has the statutory 
authority to issue bonds for the establishment of a workers' 
compensation self-insurance fund payable from an annual property 
tax levied within the boundaries of the joint district. 

Under Mont. Code Ann. S 39-71-403(2), a .. public corporation, .. 
other than a state agency, may elect, separately or jointly with 
any other public corporation other than a state agency, to 
participate in workers' compensation plan No. 1, plan No. 2 or 
plan No. 3. Workers' compensation plan No. 1 describes the 
procedures and requirements that must be met by an employer who 
wants to provide self-insured workers' compensation benefits for 
employees. ~Mont. Code Ann. SS 39-71-2101 to -2108. Under 
Mont. Code Ann. S 39-71-403(3), a public corporation that elects 
plan No. 1 may establish a fund to pay its workers' compensation 
liabill ties. Further, the public corporation is given the 
express authority to .. issue and sell its bonds and notes for the 
purpose of establishing, in whole or in part, .. a self-insurance 
workers' compensation fund. Mont. Code Ann. S 39-71-403(3)(b). 

The definition of a .. public corporation .. for purposes of Mont. 
Code Ann. S 39-71-403 includes .. any county, municipal 
corporation, school district, city, city under commission form 
of government or special charter, town, or village ... Mont. Code 
Ann. S 39-71-116(22). Conspicuously absent from this definition 

M01Jt~1na l\dn1.i.nistr.::tt .ivc Rcqislct. 
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is a generic, catch-all phrase which would include "local 
government units" or "pol! tical subdl vis ions" within the meaning 
of the term "public corporation." Thus, a political subdivision 
such as a joint solid waste management district does not have 
the specific or express authority under this statute to 
participate in plan No. 1 or to issue bonds to establish a 
workErs' compensation self-insurance fund. 

You suggest nonetheless that the bonding authority in Mont. Code 
Ann. § 2-9-211 could be construed to allow issuance of bonds to 
establish a workers' compensation self-insurance fund. Mont. 
Code Ann. § 2-9-211 authorizes a political subdivision to self
insure and issue bonds to establish a self-insurance fund, but 
proceeds from the self-insurance fund are limited to claims 
arising under title 2, chapter 9, parts 1 to 3. See Mont. Code 
Ann.§ 2-9-211(3). Thus, the bonding authority in Mont. Code 
Ann. § 2-9-211 may not be used as a basis for issuance of bonds 
for establishment of a reserve fund to guarantee payment of 
workers' compensation claims. 

You further suggest that either Mont. Code Ann. S 7-13-308 or 
Mont. Code Ann. § 7-13-309 contains the requisite authority for 
establishment of " workPrs' compensation self-insurance fund 
through issuance of bonds. Mont. Code Ann. § 7-13-308 allows 
the joint district to issue revenue bonds. The MMIA has 
indicilted that it requlr<•s its members to hav<' the authority to 
issue bonds payable through tax proceeds and the authority to 
issue revenue bonds would presumably not meet this requirement. 
Mont. Code Ann. § 7-13-309 allows a joint solid waste management 
district to issue bonds supported by tax procePds, providing in 
pertinent par-t: 

Upon approval of the board of directors of the joint 
district, a joint district moy borrow money by the 
issuance of its bonds to: 

(a) provide funds for payment of part or all of the 
cost of acquisition of property, construction of 
improvements, and purchilse of equipment; 

(b) provide an adequate working capital; and 

(c) pay costs related to the planning, designing, and 
financing of a solid waste management system. 

This section does not specifi~ally allow issuance of bonds to 
establish a workers' compensation self-insurance reserve fund. 
It grants a joint district the authority to issue bonds to 
provide "working capital" or to pay the costs of ''financing" a 
solid waste system. Neither of these provisions authorizes the 
issuance of long-term obligations associated with establishing 
and maintaining a workers' compensation self-insurance fund. 
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In the accounting context, the term "working capital" means the 
money necessary to meet current operating expenses: it is "'the 
excess of a [business's] current assets over its liabilities."' 
Blue Cross ~ Blue Sh~eld of Delaware y,_ Elliot, 479 A.2d 843, 
848 (Del. Super. Ct. 1984), ~~Qt_!_f!.9 Finney, PSl.!'_i:)p_l!!s g__( 
Accounting at 55. Working capital essentially means the 
operating cash necessary to meet current liabilities and 
indicates a short-term debt. It does not encompass the 
establishment of a reserve fund which would require incurring a 
long-term obligation, and which would potentially result in a 
savings earned by reducing costs to the district. 

Nor does the phrase "cost of financing" indicate that the joint 
district has the bonding authority to create a workers' 
compensation self-insurance fund. McQuillin has explained how 
bonding authority for one purpose may not be construed as 
authorizing issuance of bonds for another purpose: 

The power conferred by a law relating to the issuance 
of bonds is to be construed as restricted to the bonds 
authorized. Thus, authority to issue building bonds 
does not include bonds for hospitals or garbage 
reduction plants; authority to issue bonds for manu
facturing and industrial purposes does not authorize 
issuance of bonds for service businesses. 

McQuillin, Municipal Corporations S 43.22. Similarly, the 
authotity to issue bonds for planning, designing or financing a 
solid waste management system may not be used as a basis for 
issuance of bonds to establish and maintain a workers' 
compensation self-insurance fund. 

My conc'~sion is consistent with the legislative history of how 
cities, counties, and school districts acquired the authority to 
issue ;~nds for a workers' compensation self-insurance fund. 
The leq'.,lative history of Mont. Code Ann. S 39-71-403(2) and 
(3) !~~:cates that cities, counties and school districts 
belic>·.;c,J, on advice of bond counsel, that specific bonding 
author-!.ty was necessary in order to issue bonds for the creation 
of a ~~:~ers' compensation self-insurance fund. Minutes, House 
Commit. tee on Labor and Employment Relations, Testimony of Gordon 
Morris on SB 285, Mar. 14, 1989, at 2. Given that specific 
statutory author! ty was necessary for cities, counties and 
school districts to be able to establish a workers' compensation 
self-insurance fund, joint solid waste management districts must 
similarly have such authorization. 

THEREFORE, IT IS MY OPINION: 

1. A joint solid waste management district is a political 
subdivision for purposes of participating in the 
self-insurance programs authorized by Mont. Code Ann. 
s 2··9-211. 

Hur11 ~lT111 l\J.min ist rat i vc Hcq] :;t.c_•r 
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2. A joint solid waste management district does not have 
the authority to issue bonds for the purpose of 
establishing a workers' compensation self-insurance 
fund. 

jpm/elg/bjh 
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VOLUME NO. 45 OPINION NO. 23 

COUNTIES Responsibility of nonassumed counties to pay 
Department of Family Services administrative costs for 
protective services; 
FAMILY SERVICES, DEPARTMENT OF - Responsibility of nonassumed 
counties to pay for department's administrative costs for 
protective services; 
MONTANA CODE ANNOTATED- Sections 27-2-209(3), 41-3-1122, 52-J~ 
110, 53-2-322, 53-2-801, 53-2-811; 
MONTANA LAWS OF 1987 -Chapter 609, sections 14, 77. 

HELD: 1. Mont. Code Ann. § 53-2-322 requires nonassumed 
counties to pay for their proportionate share of 
administrative costs for protective services, 
including rent, adequate equipment and supplies. 

2. The responsibility of nonassumed counties to pay for 
their proportionate share of the administrative costs 
associated with providing protective services in the 
county, other than the salaries, travel expenses, and 
indirect costs of employees, is not capped at the 
amount paid in fiscal year 1987. 

3. If the Department of Family Services has presented 
claims to the nonassumed counties, any action to 
recover the disputed claims must be filed within six 
months of the denial of the Department's claim. Older 
claims are barred by the statute of limitations. 

Mr. Han~ Hudson 
Direct"r· 
Depart.f"•!!1t of Family Services 
P.O. Bn:< 8005 
Helena, MT 59604-8005 

Dear M:::. Hudson: 

May 19, 1994 

You have requested my opinion on three questions I have phrased 
as follows: 

1. Does Mont. Code Ann. S 53-2-322 require 
nonassumed counties to pay for administrative 
costs for protective services, including rent, 
adequate equipment and supplies, in addition to 
the salaries, travel expenses and indirect costs 
of protective services employees? 

2. If so, is their responsibility capped at: the 
amount paid in fiscal year 1987? 
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3. If nonassumed counties must pay for the 
administrative costs associated with providing 
protective services in the county, are 
nonassumed counties responsible to repay the 
Department of Family Services amounts already 
paid by th~ Department that were the financial 
obligation of the nonassumed counties? 

At the option and with the express consent of an individual 
county, the Department of Family Services [UFS] may assume all 
responsibility for protective services for children In the 
county. Mont. Code Ann. S§ 53-2-801 and -811. Several Montana 
counties have not opted to transfer such responsibility to DFS, 
and remain "nonassumed" by the state. You have informed me that 
some of these nonassumed counties refuse to reimburse DFS for 
administrative costs of protective services, and your questions 
stem from a continuing controversy about whether or not they are 
obligated to do so. 

This presents the second request from DFS for an opinion on 
these issues. An earlier request in 1991 was declined by 
Attorney General Racicot, due in large part to the conclusion 
that the statutes provided no clear answer to the questions and 
that a legislative solution should be sought. The statutes have 
not been amended since that time, and the controversy between 
DFS and the nonassumed counties continues to exist. What 
follows is my analysis of the construction of the involved 
statutes. It leaves unanswered a major point of contention 
between DFS and the nonassumed counties, but provides some 
guidance about the manner in which the answer to that question 
should be determined. 

DFS and the counties apparently agree that two statutes enacted 
as part of the bill which created DFS govern the controversy. 
DFS was established in 1987 through the enactment of House Bill 
325, a lengthy and complex rewriting of the statutes governing 
the administration of public assistance and child protective 
services in Montana. 1987 Mont. Laws, ch. 609. The bill 
addressed tho allocation of costs for protective services in two 
sections. One section oi the bi 11 amended Mont. Code Ann. 
S 53-2-322, an existing statute dealing with allocation and 
reimbursement for costs of public assistance. ~at§ 77. As 
amended in 1987, section 53-2 322 provides in pertinent part: 

(1) The board of county commissionPrs in each county 
shall levy 13.5 mills for the county poor fund as 
provided by law or so much of that amount as may be 
necessary. The board may levy up to an additional 12 
mills if approved by the voters in the county. A 
county shall levy sufficient mills to reimburse the 
state for any administrative or operational costs in 
excess of the administrative and operational costs for 
the previous fiscal year. 

11-G/9/94 ~1DJ\t·:tlh1 i\clm.inislt ,:1t i.vc~ Hoqi'31.C'l" 
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(2) The board shall budget and expend so much of the 
funds in the county poor fund for public assistance 
and protective services purposes as necessary to 
reimburse the department [of social and rehabilitation 
services) and the department of family services for 
the county's proportionate share of the administrative 
costs and of all public assistance and protective 
services and its proportionate share of any other 
public assistance activity that may be carried on 
jointly by the state and the county. 

(3) The amounts set up in the budget for the 
reimbursements to the department of family 
services must be sufficient to make all of these 
reimbursements in full. The budget must make separate 
provision for each one of these public assistance and 
protective services activities, and proper accounts 
must be established for the funds for all the 
activities. 

(Emphasis added.) Though inartfully worded, this statute in my 
opinion evidences' a legislative intent to require counties to 
shoulder a "proportionate share" of the "administrative costs" 
incurred by DFS in providing protective services. The terms 
"proportionate share" and "administrative costs" are not defined 
in the statutes, and your letter and memorandum have provided no 
clear explanation of DFS's interpretation of the terms. 

It appears to be common ground that the salaries, travel 
expenses, and "indirect costs" of DFS protective services 
employees are among the "administrative costs" for which DFS 
must be reimbursed. This is clear from the provisions of the 
second section of HB 325 addressing costs allocation, 1987 Mont. 
Laws, ch. 609, S 14, codified at Mont. Code Ann. S 52~1-110: 

( 1) Upon the trans fer of certain functions of the 
county welfare department to the department of family 
services as provided in section 12, Chapter 609, Laws 
of 1987, the salaries and travel expenses . . of 
protective services employees must be paid by the 
department of family services. The board of county 
commissioners shall reimburse the department of family 
services from county poor funds in an amount equal to 
that county's expenditures for salaries, travel 
expenses, and indirect costs of protective services 
employees in fiscal year 1987, adjusted for annual 
inflation. 

It must be presumed that if the legislature had intended that 
these personnel-related costs be the only costs for which the 
counties were required to reimburse DFS, it would have used the 
term "salaries, travel expenses, and indirect costs" in both 
Mont. Code Ann. S 52-1-110 and S 53-2-322. Since it did not, it 
.i.s my opinion that the costs for which reimbursement is due 

Mon t .. lll,;~ 1\d!ll i11-i s t ra l i_ vc~ Hoq is l (' r 
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under Mont. Code Ann. S 53-2-322 must be read to include more 
than the personnel costs referred to in Mont. Code Ann. § 52-1-
110. 

I further conclude that DFS's interpretation that a county's 
"proportionate share" of "administrative costs" for protective 
services includes costs for rent, utilities, adequate equipment 
and supplies is not unreasonable or inappropriate. The 
legislature did not limit the administrative costs to be 
reimbursed by nonassumed counties to the salaries, travel 
expenses, and indirect costs of employees. Mont. Code Ann. 
S 53-2-322(1) requires that a county levy sufficient mills to 
reimburse the state for any administrative or operational costs 
in excess of the "administrative and operational costs" of the 
previous year. Mont. Code Ann. § 53-2-·322(2) requires that the 
board budget and expend so much of the funds in the county poor 
fund for public assistance and protective services purposes as 
necessary to reimburse the Department of social and 
Rehabilitation Services and DFS "for the county's proportionate 
share of the administre>tive costs .<!Jld. of all public assistance 
and protective services." Finally, Mont. Code Ann. S 53-2-
322(3) requires the county to budget sufficient funds ''to make 
all of these reimbursements in full.'' Us<> of such broad and 
unrestrictive lan~~age indicat<>s a legislative intent to require 
reimbursement ror all administrative costs, not just salaries, 
travel expense;, and indirect costs of employees. It is not 
unreasonable for DFS to conclude that these "administrative" or 
"operational" costs should include mnttf~rs such ns tent., 
utilities, adequate eguipmont and supplies. 

Your second question concerns the ceiling amount, if any, on the 
nonassumed counties' responsibility for payment to DFS for their 
proportionate share of the administrative costs of child 
protective services. This question stems from controversy over 
whether the "proportionate sh<~re" of the administrative costs of 
child protective services Lo be paid by nonassumed counties is 
capped at the level paid in fiscal year 1987, adjustc.d for 
annual inflation. 

A county's expenditure for salaries, travel expenses, and 
indirect costs for protective services employees is capped at 
1987 amounts, adjusted for inflation. Mont. Code Ann. S 52-1-
110. County reimbursements for foster care are also expressly 
limited to a level at or below the level of reimbursements paid 
in fiscal year 1987. Mont. Code Ann. § 41·-3-1122(3), (4). 
However, nowhere in the statutes expressly limiting 
reimbursement to the level in fiscal year 1987, adjusted for 
inflation, is language concerning general administrative costs 
of protective services. The statute generally referring to 
administrative costs requires a county to levy sufficient mills 
to reimburse the state for any administrative or operational 
costs in excess of the administrative and operational costs for 
the previous fiscal year. Mont. Code Ann. S 53· 2-322(1). That 
section also requires that the board "tJudget and expend so much 

ll-G/9/9·1 
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of the funds in the county poor fund for public assistance and 
protective services purposes as necessary to reimburse the 
department [of social and rehabilitation services) and the 
department of family services for the county's proportionate 
share of the administrative costs." Mont. Code Ann. S 53-2-
322(2). My function in interpreting a statute is merely to 
ascertain and declare what in terms or substance is contained in 
a statute; it is not my function to insert what has been 
omitted. Mont. Code Ann. S 1-2-101. The statutes contain a cap 
only on the counties' responsibility to pay for salaries, travel 
expenses, and "indirect costs" for protective services 
employees, and on foster care. They contain no cap on the 
responsibility of the nonassumed counties for their 
proportionate share of other administrative costs of protective 
services. 

The above discussion makes no attempt to define the full extent 
of the terms "administrative costs" and "indirect costs" in 
these statutes. DFS is the agency designated by law to apply 
and enforce the laws dealing with protective services. A court 
would be obligated to defer to the agency's interpretation of 
these statutory terms, giving appropriate weight to the agency's 
experience and expertise in the subject area. See, e.g., 
Norfolk Holdings v. Montana Dep't of Revenue, 249 Mont. 40, 44, 
813 P.2d 460, 462 (1991). Your memorandum has not indicated the 
full extent of the agency's interpretation of these terms, and 
I decline to construe them in this opinion in advance of any 
interpretation and application of the terms by the agency. 

Your final question concerns whether nonassumed counties are 
responsible to repay DFS amounts already paid by DFS that were 
the financial obligation of the nonassumed counties. Mont. Code 
Ann. S 27-2-209 ( 3) provides the statute of limitations 
applicat•le to any action DFS might bring to recover sums claimed 
to be due from the counties. It states: 

Actions for claims against a county which have been 
rejected by the county commissioners must be commenced 
within 6 months after the first rejection thereof by 
such board. 

If DFS has presented claims to the nonassumed counties, any 
action to recover the disputed claims must be filed within six 
months of the denial of the department's claim. Accord Sister~ 
of Charity of Providence of Montana v. Glacier courr1Y, 177 Mont. 
259, 266, 581 P.2d 830, 834 (1978). 

THEREFORE, IT IS MY OPINION: 

1. Mont. Code Ann. S 53-2-322 requires nonassumed 
counties to pay for their proportionate share of 
administrative costs for protective services, 
includinq rent, adequate equipment and supplies. 

Hont.atk'l 1\dmini~-::.trativc~ ReqLstr:r 
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2. The responsibility of nonassumed counties to pay for 
their proportionate share of the administrative costs 
associated with providing protective services in the 
county, other than the salaries, travel expenses, and 
indirect costs of employees, is not capped at the 
amount paid in fiscal year 1987. 

3. If the Department of Family Services has presented 
claims to the nonassumed counties, any action to 
recover the disputed claims must be filed within six 
months of the denial of the Department's claim. Older 
claims are barrPd by the statutp of limitations. 

Ji-i.!:lcerely, 
\ 
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VOLUME NO. 45 OPINION NO. 24 

CITIES AND TOWNS - Effect of sale of tax deed land by county on 
delinquent SID assessments; 
COUNTIES Effect of sale of tax deed land by county on 
delinquent SID assessments; 
SPECIAL IMPROVEMENT DISTRICTS - Effect of sale of tax deed land 
by county on delinquent SID assessments; 
TAXATION AND REVENUE - Effect of sale of tax deed land by county 
on delinquent SID assessments; 
MONTANA CODE ANNOTATED - Sections 7-8-2306, 7-12-4183, 15-18-
214; 
OPINIONS OF THE ATTORNEY GENERAL - 45 Op. Att 'y Gen. No. 2 
(1993), 43 Op. Att'y Gen. No. 38 (1989), 41 Op. Att'y Gen. No. 
77 (1986). 

HELD: Although a county treasurer may not require delinquent 
SID assessments to be paid in addition to the sale 
price of tax deed land, the county treasurer must 
apply the sale proceeds of the land to delinquent SID 
assessments as provided in Mont. Code Ann. § 7-8-2306. 

May 23, 1994 

Mr. Gale R. Gustafson 
Conrad City Attorney 
400 South Main, suite 101 
Conrad, MT 59425 

Dear Mr. Gustafson: 

You huve requested my opinion on the following issue: 

May a county treasurer require a purchaser of tax deed 
pr•>perty to pay delinquent SID assessments on the 
pr•J!,Jerty prior to its transfer? 

The propet ty in quest ion was purchased by the county pursuant to 
Mont. Code Ann. S 15-17-214 and the county commissioners 
directed the county treasurer to issue the county a tax deed 
pursuant to Mont. Code Ann. § 15-18-211(3). The city was not 
assigned any of the county's rights under Mont. Code Ann. 
§ 15-17-317. The county sold the tax deed pursuant to Mont. 
Code Ann. §S 7-8-2301 to -2308 which define the· procedures for 
disposing of county tax deed property. 

Your request stems from past practices of the county in which 
the county treasurer has required the purchaser of tax deed 
property to pay any special improvement district (SID) 
assessments pr lor to transferr lng the property. You have 
indicated that at a recent sale, the purchaser contended that he 
is not liable for payment of any special assessments imposed on 

1 l- c. I 'l I q 1 
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the property, relying upon Mont. Code Ann. S 15-18-214. Your 
situation is complicated by the fact that the SID assessments 
had been accelerated by the city prior to the taking of the tax 
deed by the county, thereby making all assessments due and 
payable prior to issuance of the tax deed. See Mont. Code Ann. 
s 7-12-4183 (allowing city to adopt a cr~solution authorl zing 
acceleration of the remaining SID payments when earlier 
assessments have become delinquent). In addition to your 
question on the propriety of requiring payment of SIDs prior to 
transfer of tax deed land, you have asked if the city must 
"decelerate" the SID assessments in order to prevent them from 
being extinguished upon issuance of a tax deed. 

Mont. Code Ann. § 15-18-214 defines the effect of issuance of a 
tax deed and provides in pertinent part that when a tax deed is 
issued, absolute title to the property is conveyed "free and 
clear of all liens and encumbrances" except when the claim is 
payable after the execution of the deed and a lien of a special 
improvement district is levied against the property. Former 
Attorney General's Opinions have confirmed that this statute 
operates to extinguish special assessment liens that were due 
and payable at the time the tax deed was issued, but that the 
statute does not extinguish any future assessments. 4 3 Op. 
Att'y Gen. No. 38 at 125 (1989), 41 Op. Att'y Gen. No. 77 at 344 
( 1986). Thus, when the county took the tax deed all special 
assessments that were then due and payable were extinguished. 
If the city had accelerated the assessments under Mont. Code 
Ann. § 7-12-4182 or -4183 by making all special assessments due 
and payable, all such accelerated payments would be extinguished 
upon issuance of the tax deed. See 41 Op. Att'y Gen. No. 77 at 
344 (because of acceleration, all assessment payments were due 
and payable immediately and were therefore extinguished in their 
entirety at the time the tax deed was issued). However, if, 
prior to the county's taking of the tax deed, the city withdraws 
the acceleration and declares future assessments no longer 
delinquent, then only the past assessments which were actually 
due and payable prior to the issuance of the tax deed would be 
extinguished and any future assessments would remain unaffected. 
Se~ Mont. Code Ann. S 7-12-4184(3) (withdrawal of declaration of 
delinquency may be made before tax deed is executed). 

Withdrawal of the delinquency or "deceleration" is not the only 
alternative open to a city. The city could seek assignment of 
the tax certificate under Mont. Code Ann. S 15-17-318, but would 
have had to pay the delinquent county taxes. The city then 
would have the option of either reassigning the property to a 
third~party purchaser under Mont. Code Ann. § 15-17-317, or, 
after the redemption period, obtaining a tax deed under Mont. 
Code Ann. § 15-18 211 and conduclinq Its own saln pursuant to 
Mont. Code Ann. § 15 J7~JJ9. 

Even if the city does not "decelerate" the SID payments or take 
an assignment of the property, the city may still recoup the 
delinquent assessments from the purchase price paid at tho sale 
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of the tax deed property. Mont. Code Ann. S 7-8-2306 defines 
how the proceeds from the sale of the tax deed land must be 
distributed. First, the proceeds are credited to the county 
general fund for reimbursement of expenditures made from it in 
connection with the procurement of the tax deed and the holding 
of the sale. Mont. Code Ann. S 7-8-2306(l)(a). Any remainder 
of the proceeds is distributed in the manner described in Mont. 
Code Ann. S 7-B-2306(l)(b)(i) and (ii). If the remainder is: 

(i) in excess of the amount of all taxes and 
assessments accrued against the property for all funds 
and purposes, without penalty and interest, then as 
much of the remaining proceeds must be credited to 
each fund or purpose as each fund or purpose would 
have received had the taxes been paid before becoming 
delinquent, and all excess must be credited to the 
general fund of the county; or 

(ii) less in amount than the aggregate amount of all 
taxes and assessments accrued against the property for 
oll funds and purposes, without penalty or interest, 
~-~e proceeds must be prorated between the funds and 
purposes in the proportion that the amount of taxes 
and assessments accrued against the property for each 
fund or purpose bears to the aggregate amount of taxes 
~nd assessments accrued against the property for all 
1ur1ds and purposes. 

Thus, th~ sale price of the tax deed land must be applied to all 
the i<:' ! "·<•lent ti1Xf!S and assessments. This interpretation- -that 
ass~ess"Ll\ts must be included in the disbursement of the 
proc••w·c;·- was affirmed in a recent opinion. See 45 Op. Att'y 
Gen. Nc,. J. (1993). If there is money left over after the sale 
price has been credited to the delinquent taxes and assessments, 
then t 1 n excess goes to the county general fund. If there is 
not s· t (.-,tent. money to cover all the taxes and assessments, t'he 
mone)· prora~ed among the various funds. 

The nrn• Ice of the county treasurer to require payment of the 
asse,1•-:n·,.lts at the time of sale of tax deed property is, 
therelu•"• appropriate as long as the money is taken from the 
actua ~ sale proceeds. It is not appropriate, however, to 
requ.tr~ payment of the assessments in addition to the sale 
price, :)HCause absent a statutory provision allowing such 
practice, the taxes and assessments are otherwise considered 
extinguished at time of issuance of the tax deed. While this 
reasoning may seem inconsistent, as I pointed out in 45 Op. 
Att'y G.,n. No. 2, "there is no correlation between the method of 
distribution outlined in MC/1. S 7~8~2306 and the effect of a tax 
deed in MCA S 15-18-214." The sale proceeds of the tax deed 
land must therefore be distributed to pay off the taxes and 
assessments to the greatest extent possible, despite the removal 
of the liens when the tax deed was issued to the county. 

Montana Administr~tivc Regisrer 11-6/9/~4 
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THEREFORE, IT IS MY OPINION: 

Although a county treasurer may not require delinquent SID 
assessments to be paid in addition to the sale price of tax 
deed land, the county treasurer must apply the sale 
proceeds of the land to delinquent SID assessments as 
provided in Mont. Code Ann. S 7-8-2306. 

jpm/elg/brf 
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The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 1\~G/~/~~ 



-1(,11-

HOW TO USE THE ADMINISTRATIVE RULES OP MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice·monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rule~-Q~-~o~~~ng_i~_L~ 

ltnown 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCOMOLATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1994. This table includes those rules adopted during 
the period April 1, 1994 through June 30, 1994 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1994, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

2.5,202 
2.21.137 
2.21.224 
2 .21. 704 
2.21.903 

2.21.1604 

2.21.1812 
2.21.3607 

2.21.3702 

2.21.5006 

and other rules - State Purchasing, p. 1, 383 
and other rules - Sick Leave, p. 480, 1407 
and other rules - Annual Vacation Leave, p. 2861, 151 
Leave of Absence Without Pay, p. 483, 1409 
and other rules - Leave of Absence Due to Disability 
and Maternity, p. 473, 1410 
and other rule - Alternate Work Schedules, p. 476, 
1411 
Bxempt Compensatory Time, p. 2462, 22 
and other rules - Veterans' Employment Preference 
p. 2464, 23 
and other rules- Recruitment and Selection, p. 487, 
1412 
and other rules - Reduction in Work Force, p. 498, 
1419 

2.21.8011 Grievances, p. 485, 1421 
2,21.8109 Equal Employment Opportunity/Affirmative Action, 

p. 478, 1422 
(Public Employees• Retirement Board) 
I·ltl Mailing Membership Information about Non-Profit 

Organizations, p. 508 
I-XI and other rules Medical Review of Members 

Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
Process - Election of Disability Coverage, p. 1191 
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and othe~ ~ules - Definitions - Request fo~ Release 
of Information by Membe~s Effect of Volunta~y 
Elections - Lump Sum Payments of Vacation o~ Sick 
Leave Pu~chase of P~evious Military Se~vice 
Modifications Affecting Actuarial Cost - Disability 
Retirement Conversion of Optional Reti~ement 
Benefit Upon Death or Divo~ce from the Contingent 
Annuitant, p. 2864, 291 
and othe~ rules Retirement Incentive Progrant 
Provided by HB 517, p. 2057, 2762 

!Teachers' Retirement Board) 
2.44.405 and other rules - Adjusting Disability Allowances -

Interest on Non-Paytnent for Additional Credits 
Creditable Service for Teaching in Private 
Educational Institutions, p. 2858, 561 

(State Compensation Insurance Fund) 
2.55.320 and other rules Method for Assignment of 

2.55.326 
2.55.327 

2.55.404 

Classifications of Employments - Premium Ratesetting 
Construction Industry Premium Credit Progrant 

Medical Deductible, p. 597, 1423 
Minimum Yearly Premium, p. 981 
and other rules - Construction Industry Program -
Scheduled Rating for Loss Control Non-compliance 
Modifier and Unique Risk Characteristics Modifier, 
p. 2870, 292, 661 
Scheduled Rating - High Loss Modifiers, p. 661 

li.G!UQ__m.J'!!RE ..__QeiM_rtment of, Ti tl~_4 

I·IT 

I-VIII 
I -V!II 
4.5.202 
4.10.206 

and other rules - Civil Penalties - Enforcement and 
Matrix - Sale, Distribution and Inspection of Nursery 
Stock in Montana, p. 2580, 24 
Rinsing and Disposal of Pesticide Containers, p. 1317 
Pesticide Disposal Program, p. 600, 1280 
and other rule - Category 1 Noxious Weeds, p. 93, 563 
Licensing for Pesticide Operators, p. 2063, 2669 

I·· IT Emergency Adoption Allowing Credit to Domestic 
Ceding Insurers Reduction of Liability for 
Reinsurance Ceded by Domestic Insurers to Assuming 
Insurers, p. 564 

I-II and other ~ules - Establishing Accreditation Fees for 
Annual Continuation of Authority - Defining "Money 
Market Funds" as they Relate to Investments by Farm 
Mutual Insurers - Remove Limitations on the Issuance 
of Credit Life and Credit Disability Insurance to 
Joint Debto~s P~ohibiting Dise~imination in 
Determining Eligibility for Personal Automobile 
Insurance Wage Assignments Voluntary Payroll 
Deduction, p. 2163, 2764 
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I-III 

I-XI 

I-XIII 
I-XXIV 
6.10.102 
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Electronic Filing of the Appointment and Termination 
of Insurance Producers, p. 1323 
Continuing Education Program for Insurance Producers 
and Consultants, p. 2466, 3004 
Small ~player Carrier Reinsurance Program, p. 1200 
Small ~player Health Benefit Plans, p. 5ll 
and other rules Exempting Certain Foreign 
Securities from Registration - Requiring that Exempt 
Foreign Savings and Loan Associations be Members of 
the Federal Deposit Insurance Corporation and that 
their Certificates of Deposit be Fully Insured by the 
Federal Deposit Insurance Corporation, p. 95, 569 

(Classification and Rating Committee) 
6. 6. 83 01 Updating References to the NCCI Basic Manual for 

Workers' Compensation and Employers' Liability 
Insurance, 1980 Edition, p. 608 

COMMERCE. Department of. Title 8 

(Board of 
8.4.404 

(Board of 
8.6.405 
8.6.407 
(Board of 
8.8.2804 

(Board of 
8.10.405 
(Board of 
8.12.601 

(Board of 
I 
I-IX 

(Board of 
8.14.401 

(Board of 
8.16.602 

8.16.904 

Alternative Health Carel 
and other rules Certification for Specialty 
Practice Conditions Which Require Physician 
Consultation - Continuing Education, p. 2713, 386 

Architects) 
Reciprocity, p. 715 
Examination, p. 983 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Fees - Promoter-Matchmaker, p. 985 

Barbers) 
Fee Schedule, p. 2168, 295 

Cbiroprac tors l 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222 

Clinical Laboratory Science Practitioners) 
Continuing Education, p. 611 
Clinical Laboratory Science Practitioners, p. 2065, 
2766 

Cosmetologists) 
and other rules - Practice 
and Electrolysis, p. 331 

of Cosmetology, Manicuring 

Dentistry) 
and other 
Auxiliary 
Exemptions 
ll20 

rules Dental 
Personnel and 
and Exceptions -

Hygienists Use of 
Dental Hygienists 
Definitions, p. 2743, 

and other rules - Administration of Anesthesia and 
Sedation by Dentists · Prohibition - Permits Required 
for Administration - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
On-site Inspection of Facilities, p. 2478, 1130 
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8.16.1002 and other rules - Continuing Education - Requirements 
and Restrictions, p. 988 

(State Electrical Board) 
8.18.402 and other rules Applications General 

Responsibilities Temporary Pe~it Fees 
Examinations Continuing Education Pioneer 
Electrician Certificates, p. 225, ·951 

(Board of Hearing Aid Dispensers) 
8.20.402 and other rules - Fees - Examinations ~ Licensees 

from Other States, p. 717 
(Board of Horse Racing) 
8.22.501 and other rules - Definitions - Licenses - Fees -

Clerk of Scales - General Provisions - Grooms 
Jockeys OWners Declarations and Scratches 
Claiming - Paddock to Post - Permissible Medication, 

(Board of 
8.24.409 
8.24.409 

P• 5471 1282 
Landscape Architects) 

and other rule ~ Fee Schedule ~ Renewals, p. 991 
Fee Schedule, p. 2986, 388 

(Board of Medical Examiners) 
8. 28.502 and other rules Requirements for Licensure 

Unprofessional Conduct · Definitions with Regard to 
the Practice of Acupuncture, p. 613 

8.28.1501 and other rules - Physician Assistants - Definitions 
- Qualifications - Applications - Fees - Utilization 
Plans - Protocol - Temporary Approval - Informed 
Consent - Te~ination and Transfer - Unprofessional 
Conduct, p. 720 

(Board of Funeral Service) 
8. Hl. 407 and other rules - Fees - Unprofessional Conduct -

Crematory Facility Regulation - Casket/Containers -
Shipping Cremated Human Remains - Identifying Metal 
Disc - Processing of Cremated Remains - Crematory 
Prohibitions, p. 1787, 2670 

(Board of Nursing) 
8.32.304 and ether rules- Advanced Practice Registered Nurses 

- Executive Director • Examinations - Inactive Statua 
- Schoola • Prescriptive Authority • Clinical Nurse 
Specialists - Delegation of Nursing Tasks, p. 100, 
1424 

8.32.151)1 and other rules - Prescriptive Authority, p. 615, 
1326 

(Board of Nursing Home Administrators) 
8.34.414A Application for Examinations, p. 993 
(Board of Occupational Therapy Practice) 
8.35.402 and other rules - Definitions - Use of Modalities, 

p. 116, 663 
8.35.408 Unprofessional Conduct. p. 2483, 25 
(Board of Optometry) 
8.36.601 and other rules- Continuing Education· Approved 

Courses and Examinations - New Licenses - Therapeutic 
Pharmaceutical Agents, p. 120 
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8.36.602 

8.36.801 

(Board of 
8.39.504 

(Board of 
8.40.404 

(Board of 
8.42.402 

8.42.402 

(Board of 
8.52.606 

(Board of 
8.56.409 

(Board of 
8.57.401 

8.57.403 

(Board of 
8.58.406C 

8.58.419 

8.58.419 

(Board of 
8.59.402 
8.59.402 

(Board of 
8.60.408 
(Board of 
8.61.401 

8.61.404 
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Continuing Education - Approved Programs or Courses, 
p. 2294, 152 
and other rule · Therapeutic Pharmaceutical Agents · 
Approved Drugs, p. 2485, 153 

Outfitters) 
and other 
Conduct of 
Conduct, p. 

Pharmacy) 

rules Outfitter Operations Plans 
Outfitters and Guides - Unprofessional 
2070, 155 

and other rules · Fees - Out·of·State Mail Service 
Pharmacies, p. 2073, 2586, 571 

Physical Therapy Examiners) 
an~ other rules · Examinations · Fees · Licen~ure by 
Endorsement · Foreign-Trained Applicants, p. 996 
Examinations · Fees - T~cmporary Licenses · Licensure 
by Endorsement, p. 2587, 159 

Psychologists) 
and other rule • Required Supervised Experience 
Licensees from Other States, p. 2590, 389 

Radiologic Technologists) 
and other rules - Examinations - Renewals · Fees -
Permits • Permit Fees, p. 1455, 2912 

Real Estat.e Appraisers) 
and other rules Defini tiona 
Requirements Course Requirements 
Education • Fees, p. 727 
and other rules Examinations 
Requirements Education Requirements 

Application 
Continuing 

Experience 
Fees 

Agricultural Certification, p. 2170, 2775 
Realty Regulation) 

and other rule Application for Equivalency 
Broker · Grounds for License Discipline · General 
Provisions · Unprofessional Conduct, p. 730 
Grounds for License Discipline · General Provisions 
Unprofessional Conduct, p. 232, 667 
Grounds for License Discipline · General Provisions · 
Unprofessional Conduct, p. 2719, 297 

Respiratory Care Practitioners) 
Definitions, p. 123, 668 
and other rule · Definitions - Use of Pulse Oximetry, 
p. 2487, 160 

Sanitarians) 
Standards of Registration Certificate, p. 349, 952 

Social Work Examiners and Professional Counselors) 
and other rules Definitions Licensure 
Requirements for Social Workers, Application 
Procedures for Social Workers Licensure 
Requirements for Professional Counselors, p. 2296, 
3015, 26 
and other rules · Fees · Ethical Standards for Social 
Work Examiners and Professional Counselors · Inactive 
Status Licenses, p. 2988, 298 
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{Board of Speech-Language Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Schedule of Supervision -

Contents, p. 1327 
8. 62.502 and other rules - Aide Supervision - Nonallowable 

Functions of Aides, p. 1795, 2913 
(Board of Passenger Tramway Safety) 
8.63.501 Adoption of the ANSI Standard, p. 351, 1136 
(Board of Veterinary Medicine) 
8.64.802 and other rules - Applications for Certification -

Qualification Management of Infectious Wastes, 
p. 1329 

(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 1331 
8.70.101 and other rules - Building Codes, p. 2173, 299, 670 
(Milk Control Bureau) 
8.79.101 and other rules Definitions Transactions 

Involving the Purchase and Resale of Milk within the 
State, p. 2301, 3016 

(Banking and Financial Institutions Division) 
I-II and other rules Retention of Bank Records 

Investment Securities, p. 355, 1137 
8. 80.101 and other rules - Banks • Reserve Requirements 

Investment in Corporate Stock Investments of 
Financial Ins~itutions - Li~itations on Loans - Loans 
to a Managing Officer, Officer, Director or Principal 
Shareholder- Corporate Credit Unions, p. 1599, 2198, 
2776, 161 

8. e C. • l 04 and other rules - Semi- Annual Assessments Upon Banks, 
Investment Companies and Trust Companies - Fees for 
Approval of Automated Teller Machines and Point-of
Sale Terminals, p. 353, 1143 

8.80.307 Dollar ~aunts to Which Consumer Loan Rates are to be 
Applied, p. 359, 953 

(Board of Milk Control) 
8.8G.301 and other rule - Establishment of the Class III for 

Milk in the State - Purchase and Sale of Surplus Milk 
between Distributors within the State, p. 1334 

8.8S.301 and other rules - Transportation of Milk from Farm
to-Plant and as it Relates to Minilllum Pricing -
Readjustment of Quotas ~ Settlement Fund Payments, 
p. 2315, 3018 

(Eanl<.ing and Financial Institutions Division) 
8 .l:n. 202 and other rules Investigation Responsibility -

Application Procedures and Requirements for a 
Certificate of Authorization for a State Chartered 
Bank - Assuming Deposit Liability of Any Closed Bank 
- Merger of Affiliated Banks - Establishment of New 
Branch Banks - Discovery and Hearing Procedures ~ 
Application Requirement, p. 361, 1146 

(Local Government Assistance Division) 
I Administration of the 1994 Treasure State Endowment 

(TSEP) Program, p. 125 

11-6/9/94 Montana Administrative Register 



I Administration of the 1994 Federal Collllllunity 
Development Block Grant (CDBGJ Program, p. 127 

8.94.4102 and other rules - Report Filing Fees Paid by Local 
Government Entities Financial Statelllents 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999 

(Board of Housing) 
8.111.405 Income Limits and Loan Amounts, p. 5, 577 
(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002 
8.127.407 Retailer Commission, p. 2078, 391 

(Superintendent of Public Instruction) 
10.10.301A and other rules · School Funding and Tuit.ion, p. 1006 
(Board of Public Education) 
I Teacher Certification Surrender of a Teacher 

Specialist or Administrator Certificate, p. Bl7 
I Teacher Certification Area of Specialized 

Competency, p. 237, 954 
10.57.211 Test for Teacher Certification, p. 1463, 2781 
10.57.301 Teacher Certification Endorsement Information, 

p. 815 
10.57.501 Teacher Certification- School Psychologists, School 

Social Workers, Nurses and Speech and Hearing 
Therapists, p. 234, 955 

10.58.102 and other rules - Teacher Certification - Teacher 
Education Programs Standards, p. 814 

10.60.101 and other rules · Board of Public Education Policy 
Statement - Due Process in Services - Identification 
of Children with Disabilities Opportunity and 
Educational Equity - Special Education Student 
Records - Special Education Records, p. 2326, 166 

10.64.355 Emergency Amendment School Bus Body Standards, 
p. 956 

10.64.355 Transportation - Bus Body, p. 733 
10.66.101 and other rules - General Educational Development -

Requirements Which Must be M.et in Order to Receive 
High School Equivalency Certificates - Waiver of Age 
Requirements - Method of Applying - Fees - Waiting 
Period for Retesting Issuance of Equivalency 
Certificates, p. 2593, 167 

(State Library Commission) 
10.101.101 Organization of the State Library Agency, p. 1461, 

2783 
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FAMILY SERVICES. Department of. Title 11 

I 

I 

I·II 

11.5.602 

11.7.901 

lL 8. 304 

and other rules - Day Care Facilities - Legally 
Unregistered Providers Participating in Day Care 
Benefits' Programs, p. 129, 958 
Qualifications of Respite Care Providers, p. 1251, 
3019 
Placement of Children with Out-of-State Providers, 
p. 1338 
and other rule - Case Recorda of Abuse or Neglect, 
p. 238, 1290 
Adoption and Incorporation of the Regulations of the 
Association of Administrators of the Interstate 
Compact on the Placement of Children, p. 621, 1294 
Violations of Aftercare Agreements, p. 819 

FISH, WILDLIFE, AND PARIS, Department of. Title 12 

I 
I·X 
12.3.112 

12.3.116 

12.3.123 

12.6.901 

12.6.901 

Nonresident Hunting License Preference System, p. 242 
Block Management Program, p. 1064 
Setting of Nonresident Antelope Doe/Pawn Licenses, 
p. 2201, 2914 
and other rule - Application and Drawing of Moose, 
Sheep, and Goat Licenses, p. 6, 392 
Nonresident Combination License Alternate List, 
p- 2199' 2915 
Establishment of a No Wake Speed Zone on Portions of 
the Blackfoot and Clark Fork Rivera, Missoula County, 
p. 825 
Water Safety Regulations - Allowing Electric Motors 
on Lake Elmo, p. 1963, 2916 

!!~TH AND ENVIRONMENTAL SCIENCES, Department o_f_.__:f!..t.J.e 16_ 

I 

I 

I- III 

I-IX 

I-XXXIV 

16.6.901 

11-6/9/94 

Administrative Penalties for Violations of Hazardous 
Waste Laws and Rules, p. 2992, 419 
Water Quality Permit and Degradation Authorization 
Fees, p. 2489, 393, 672 
Health Care Facility Licensing · Licensure Standards 
for Residential Treatment Facilities, p. 1809, 304 
and other rules - Implementation of the Water Quality 
Act's Nondegradation Policy, p. 2723, 849 
Water Quality - Use of Mixing Zones, p. 835 
Home Infusion Therapy Licensing, p. 882 
Air Quality Bureau - Operating Permits for Certain 
Stationary Sources of Air Pollution, p. 1817, 2933 
and other rules Air Quality Air Quality 
Permitting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Testing 

Protocol and Procedure Wood Waste Burners, 
p. 1264, 2530, 2919 
and other rules - Records and Statistics - Filing 
Death Certificates - Burial Transit Permits - Dead 
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16.8.1107 

16.8.1301 

16.14.501 

16.14. 502 

16.20.202 

16.20.603 

16.20.1003 

16.24.104 

16.28.202 

16.28.1005 

16.30.801 

16.30.801 

16.32.110 

16.32.356 

16.32.373 

16.32.380 

16.44.102 

16.44.303 

16.45.1201 

(Petroleum 
16.47.311 
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Body Removal Authorization · Notification of Failure 
to File Certificate or Body Removal Authorization, 
p. 2599, 3023 
and other rules Air Quality Preconstruction 
Permits, p. 1965, 2930 
and other rules - Air Quality - Open Burning of 
Christmas Tree Waste - Open Burning for Commercial 
Film or Video Productions, p. 867 
and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2083, 2672 
and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2203, 2784 
and other rules - Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phase II and V Contaminants and Lead 
and Copper, p. 1362 
and other rules - Water Quality - Surface Water 
Quality Standards, p. 2737, 827 
and other rules Water Quality Ground Water 
Quality Standards - Mixing Zones - Water Quality 
Nondegradation, p. 244, 846 
and other rules - Children's Special Health Services 

Standards for the Children's Special Health 
Services Program, p. 1340 
and other rules - C~icable Diseases - Reportable 
Diseases, p. 623, 1295 
Tuberculosis Control Requirements for Schools and Day 
Care Facilities, p. 2721 
and other rules Emergency Medical Services 
Repo:tting of Exposure to Infectious Diseases, p. 1251 
and other rules - Emergency Amendment - Reporting of 
Exposure to Infectious Diseases, p. 415 
Health Planning Certificate of Need Required 
Findings and Criteria, p. 639, 1296 
and other rules - Adult Day Care - Licensure of Adult 
Day Care Centers, p. 1255 
and other rules Standards fo:t Licensure of 
Hospices, p. 631 
and other rules Personal Care Licensure of 
Personal Ca:te Facilities, p. 1342 
and other :tules - Hazardous Wastes - Hazardous Waste 
Management, p. 2330, 2952 
and other rules Solid and Hazardous Waste 
Hazardous Waste Management - Use of Used Oil as a 
Dust Suppressant, p. 556 
and other rules Underground Storage Tanks 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Fees, p. 1221 
Tank Release Compensation Board) 
and othe:t rules - Consultant Labor Classifications. 
p. 2206, 2678 
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TRANSPORTATION. Department of, Title 18 

18.7.302 

18.8.101 

and other rules - Motorist Information Signs, p. 137, 
674 
and other rules - Motor Carrier Services (Formerly 
"Gross Vehicle Weight"), p. 2875, 1148 

CORRECTIONS AND HUMAN SERVIC~-~_,_.J:l.ep_artment of, Title 2_Q 

(Board of Pardons) 
20.25.101 and other rules - Revision of Rules of the Board of 

Pardons - ARM Title 2 0, Subchapters 3 through 11, 
p. 2495, 168 

JUSTICE, Department of, Title 23 

I 

I-VI 

I-VII 
I-XI 

23.5.101 

23.15.102 
23.16.101 

I-IV 

I-IX 

I-XIX 

I-XX 

(Workers' 
24.5.301 

24.5.322 

24.16.9007 

11-6/9/94 

Issuance of Seasonal Commercial Driver's License, 
p. 1610, 169 
and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision of 
Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855, 
2953, 3025 
Regi~~al Youth Detention Services, p. 2886, 579 
and other rules Instituting Procedures for the 
Revocation or Suspension of the Certification of 
Peace Officers and Other Public Safety Officers -
Procedures for Peace Officer Standards and Training, 
p. 893, 1449 
State Adoption of Federal Hazardous Materials 
Regulations, p. 1469, 141, 578 
and other rules - Crime Victims Compensation, p. 13 81 
and other rules Regulating Public Gambling, 
p. 1974, 2786, 3025 

Implementation of Education-based Safety Programs for 
Workers' Compensation Purposes, p. 257, 1156 
Groups of Business Entities Joining Together for the 
Purchase of Workers' Compensation Insurance, p. 9, 
681 
and other rules - Claims for Unpaid and Underpaid 
Wages - Calculation of Penalties, p. 367, 1152 
Certification of Managed Care Organizations for 
Workers• Compensation, p. 2890, 420 

Compensation Judge) 
and other rules Procedural Rules of the Court, 
p. 2747, 27 
and other rules Procedural Rules of the Court, 
p. 248, 675 
Montana's Prevailing Wage Rate, p. 912 
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24.26.202 and other rules -Rules of Procedure before the Board 
of Personnel Appeals - Labor-Management Relations and 
Grievances, p. 2339, 3026 

24.29.1402 Liability for Workers for Medical Expenses for 
Workers' Compensation Purposes - Payment of Medical 
Claims, p. 1870, 2801 

24.29.1409 Travel Expense Reimbursements for Workers• 
Compensation Purposes, p. 1872, 2804 

24.29.1416 Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Date of 
Injury, Date of Service, p. 143, 679 

24.29.1504 and other rules - Selection of Treating Physician for 
Workers• Compensation Purposes, p. 1878, 2809 

24.29.1513 and other rules Utilization and Medical Fee 
Schedules for Workers• Compensation Matters, p. 146, 
680 

STATE LANDS. Department of, Title 26 

I 

I 

26.3.180 

26.3.180 

26.3.186 

26.4.201 

Rental Rates for Grazing Leases and Licenses - Rental 
Rates for Cabinsite Leases Fees for General 
Recreational Use License, p. 2496, 34 
Assessment of Fire Protection Fees for Private Lands 
Under Direct State Fire Protection, p. 1881, 35 
and other rules - Recreational Use of State Lands, 
p. 641 
and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471, 
2536, 33 
and other rules Authorizing and Regulating 
Enrollment of State Lands in Block Management Areas, 
p. 1071 
and other rules - Opencut Mining Act, p. 914 

~ __ RESQURCES AND CONSERVATION. Department of, Title 36 

I-VI 

36.12.202 

36.16.102 
36.17.101 

Horizontal Wells and Enhanced Recovery Tax 
Incentives, p. 925 
and other rules Water Right Contested Case 
Bearings, p. 2086, 307 
and other rules - "ater Reservations, p. 262, 1297 
and other rules - Renewable Resource Grant and Loan 
Program, p. 2498, 3040 

PUBLIC SERVICE REGULATION. Department of, Title 38 

I Adoption by Reference of the 1993 Edition of the 
National Electrical Safety Code, p. 2606, 3042 

I-V Exclusion from Motor Carrier Regulation for 
Transportation Incidental to a Principal Business, 
p. 18 

38.2.3909 Stenographic Recording and Transcripts, p. 929 
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38.3.201 and other rules Registration of Intrastate, 
Interstate and Foreign Motor Carriers to Implement 
New Federal Requirements on Single State 
Registration, p. 275, 964 

3 8. 3. 7 02 Class E Motor Carriers - Motor Carriers Authorized to 
Transport Logs, p. 2370, 2966 

38.3.2504 and other rules - Tariff Fee - Tariff Symbols, All 
Relating to Motor Carriers, p. 14, 965 

38.4.801 and other rules - Rear-End Telemetry Systems for 
Trains, p. 2602, 3041 

38.5. 2202 and other rule - Federal Pipeline Safety Regulations, 
p. 2604, 3043 

38.5.3345 Unauthorized Changes of Telephone Customers' Primary 
Interexchange Carrier (PIC), p. 2368, 3044 

I 

I- II 
I-II 

I-VIII 
42.11.301 
42.12.103 

42.15.308 
42.17.105 

42.19.401 
42.20.137 

42.20.161 

42.20.303 

42.21.106 
42.21.162 
42.22.101 

42.22.1311 

42.31.402 
42.35.211 

Tax Information Provided to the Department of 
Revenue, p. 1192, 2811 
Limited Liability Companies, p. 931 
EJtemptions Involving Ownership and Use Tests for 
Property, p. 2212, 2968 
Regulation of Cigarette Marketing, p. 375, 1453 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
Adjusted Gross Income, p. 657 
and other rules - Old Fund Liability TaJt, p. 2612, 
3045 
Low Income Property Tax Reduction, p. 2398, 2967 
and other rules Valuation of Real Property, 
p. 2633, 3048 
and other rules Forest Land Classification, 
p. 2392, 2970 
and other rules - Mining Claims and Real Property 
Values, p. 2625, 3060 
and other rules - Personal Property, p. 2373, 2972 
Personal Property Taxation Dates, p. 2907, 685 
and other rules Centrally Assessed Property, 
p. 2608, 3061 
and other rule Industrial Trend Tables, p. 2658, 
3062 
Telephones, p. 2107, 2685 
and other rules - Inheritance Tax, p. 2109, 2817 

I-III Voter Information Pamphlet Format, p. 2665, 3064 
1.2.419 Schedule Dates for Filing, Compiling, Printer Pickup 

and Publication of the Montana Administrative 
Register, p. 2667, 3063 
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(Ca.miaaioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees to 

Legislative Candidates, p. 659 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I·IX 

I·X 

46.10.108 

46.10.304A 

46.10.314 
46.10.403 

46.10.403 
46.10.403 

46.10.404 
46.10.410 
46.12.204 
46.12.501 

46.12.503 

46.12.507 

46.12.510 

46.12.571 
46.12.590 

46.1? .1107 

46.12.1222 

46.12.3002 

46.12.3803 

and other rule · Contractor Allotments for Community 
Block Grants, p. 933 
Child Support Enforcement Suspension of Licenses 
Process, p. 1386 
and other rules • Review and Modification of Support 
Orders, p. 1392 
and other rules AFDC and Food Stamp Monthly 
Reporting Requirements, p. 1271 
and other rules · APDC Unemployed Parent, p. 2505, 
3065 
and other rules · Transitional Child Care, p. 1400 
APDC Standards and Payment Amounts Concerning Shared 
Living Arrangements, p. 1264 
AFDC Income Standards and Payment Amounts, p. 1090 
Revision of APDC Standards Concerning Shared Living 
Arrangements, p. 278 
Title IV·A Day Care for Children, p. 2910, 312 
At·Risk Child Care Services, p. 2114, 2686 
Medicaid Requirements for Co·Payments, p. 286, 686 
and other rules · Mid-Level Practitioners, p. 2994, 
313 
and other rules - Medicaid Coverage and Reimbursement 
of Inpatient and Outpatient Hospital Services, 
p. 1076 
and other rules · Medicaid Coverage and Reimbursement 
of Ambulance Services, p. 2218, 2819 
and other rules Swing-bed Hospital Services, 
p. 2508, 3069 
Ambulatory Surgical Centers, p. 949 
and other rules · Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111 
and other rules • Medicaid Coverage of Services 
Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936 
and other rules · Medicaid Coverage and Reimbursement 
of Nursing Facility Services, p. 1096 
Determination of Eligibility for Medicaid Disability 
Aid, p. 2758, 36 
Medically Needy Income Standards, p. 1109 
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