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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 1 

The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written co~ents may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the pro
posed amendment of Rules 
2.5.202, 2.5.301, 
2.5.30~ 2.5.601, 2.5.603 
and 2.5.604 relating 
to state purchasing. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on February 14, 1994, the Department of Administration 
proposes to amend rules 2.5.202, 2.5.301, 2.5.302, 2.5.601, 
2.6.603, and 2.5.604, relating to state purchasing. 

2. The rules proposed to be amended provide as follows: 

2.5.202 DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES 
(1)-(5) Remain the same. 
(6) Delegation of authority. 
(a) Except for controlled items, authority is hereby 

delegated to all agencies for the procurement of supplies and 
services under~ 55.000. 

(b) The department's procurement and printing division may 
delegate to agencies, authority to purchase supplies and 
services equal to or greater than ~ $5.000. The division 
may also revoke this authority. Factors to be considered in 
making the decision to delegate include: 

(i)-(iv) Remain the same. 
(c) Delegation equal to or greater than ~ ~ will 

be given through a written delegation agreement with the 
purchasing bureau. The written delegation shall specify: 

(i)-(iv) Remain the same. 
(d)-(e) Remain the same. 
(7) Remains the same. 
(AUTH. 18-4-221 MCA; Imp. 18-4-221 and 18-4-222 MeA.) 

2.5.301 DELEGATION OF PURCHASING AUTHORITY (1) Agencies 
~ m@X exercise authority to purchase non-controlled items 
under ~ ~- Agencies ~ l!!li exercise delegated 
purchasing authority equal to or greater than ~ ~ and 
for exigency purchases in accordance with written delegation 
agreements described in ARM 2. 5. 202, with the Montana 
Procurement Act and with these rules. 

(2) Remains the same. 
( 3) Unless specifically addressed in a delegation 

agreement, agencies must buy controlled items through the 
division except office supply items (as defined in ARM 2.5.201 
~illl) supplied by central stores or purchased through term 
contracts. These items may be purchased directly from vendors if 
the s~p~lier's vendor's price is a publicly advertised listing 
or established catalog price and is less than the price 
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from the central stores program or a term contract and the 
specifications, terms, conditions, and delivery of these items 
meet or exceed the central stores program. 

( 4) Delegation is not necessary for the following 
purchases: salaries; fees for consulting services described in 
18-8-101, MCA, et. seq. or those services exempted by 18-8-lOJ, 
MCAT.<. travel and per diem; insurance; retirement and social 
security payments; freight; landfill charges; lieeAses 1 a~es ~e 
asseeia~ieAB; supplies or services whose prices are regulated by 
the public service commission or other governmental authority; 
and fresh fruits and vegetables. 

(AUTH. 18-4-221 MCA; Imp. 18-4-221 and 18-4-222 MCA.) 

2.5.302 REQUISITIONS FROM THE AGENCIES TO THE DIVISION 
(1) Remains the same. 
(2) Agencies must obtain written approval as required for 

equipment described in ARM 2.5.202+6+12l· Written approval must 
accompany the requisition. 

(3)-(5) Remain the same. 
(AUTH. 18-4-221 MCA; Imp. 18-4-221 MCA.) 

2. 5. 601 COMPETITIVE SEALED BIQS ( 1) "Sealed bid" is the 
preferred method of competitive procurement for state supply 
contracts and service contracts eYel!' Gi!,900 equal to or greater 
than $5,000. Sealed bids shall be solicited with an Invitation 
for Bid. 

(2)-(13) Remain the same. 
(AUTH. 18-4-221 MCA; Imp. 18-4-303 MCA) 

2.5.603 SMALL PURCHAS~S OF SUPPLIES ANQ S~RVICES 
(l) The division or state agency may procure supplies or 

services costing less than ~ ll..QQQ under this rule. 
However. purchases between S2.000 and $4,999 must be documented 
to have been selected through a competitive process which 
involved a minimum of three telephone or written quotations from 
the division's suppliers' list. 

l1l For purchases under 52.000, th~ procurement officer 
may choose a purchase technique that best meets the agency's 
needs. The purchasing bureau suggests that agencies follow 
PruQent ~ purchasing practices and receive competitive 
telephone or written quotations where practicable. 

~lll This rule does not apply to controlled items for the 
state purchased through term contracts, requisition time 
schedules, the central stores program or the publications and 
graphics bureau; however, if a state agency's aftftYel a~~re~aee 
tetal {3£ee~o~remeat ef aA aem aft ehe Eih•isieA's anticipated 
usage aer requisition time schedule £all is aA~iei{3a~eEi ~e be 
less than $500, the state agency may purchase the item according 
to the provisions of this rule. 
~ iil Procurements shall not be artificially divided or 

sequenced to avoid using the other source selection methods set 
forth in Title 18, chapter 4, MCA. 

(AUTH. 18-4-221 MCA; Imp. 18-4-305 MCA.) 
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2.5.604 SOLE SOURCE PROCUREMENT 
(1)-(2) Remain the same. 
(3) For purchases $4,999 or less, the determ~nation as to 

whether a procurement shall be made as a sole source shall be 
made by the agency. For purchases of S5. ooo or greater, the 
determination shall be made by the division. The determination 
and the basis therefore must be in writing. In cases of 
reasonable doubt, competition should be solicited. A request by 
a state agency to the division that a procurement be restricted 
to one vendor must be accompanied by a written justification. 

(4)-(5) Remain the same. 
16! The following items do not require sole source 

justification and shall be pu.r,chased directly by the agency 
regardless of delegated authority: 

(al licenses; 
(bl dues to associations; 
rcl renewal of software !l_~ens~~ents; o~ 
Cdl renewal of softwa~~aintenapc~. agreem~~-
(AUTH. 18-4-221 MCA; Imp. 18-4-306 MCA) 

3. It is reasonably necessary to amend these rules because 
of changes in the business practices of state purchasing. ~~ 
2.5.202 is amended to increase the efficiency of procurements 
under $5,000. 

The language in 2.5.301 (1) was changed from "shall" to 
''may" to make it permi5sible for the agencies to send 
requisitions for non-controlled items within their delegated 
authority to the purchasing bureau. 

ARM 2.5.301 (3) corrects a citation error. 
ARM 2.5.301 (4) removes two items from a list of items 

which do not require delegation authority and moves them to ARM 
2.5.604 to clarify that they are also sole source purchases. 

The amendment to ARM 2.5.302 corrects a citation error. 
The amendment to ARM 2. 5. 601 raises the amount at which 

purchases must be made through a sealed bid procedure from 
$2,000 to $5,000 to enhance the cost-effectiveness of this 
purchasing procedure. 

ARM 2.5.603 (1) is amended to require agencies to solicit 
a minimum of three telephone or written quotes prior to making 
a purchase between $2,000 and $5,000, thereby insuring an 
adequate level of competition for the purchase. 

The amendments to ARM 2. 5. 603 ( 2) clarify that agencies 
only need to purchase from a Requisition Time Schedule (RTS) 
when they anticipate the expenditures for a RTS call to exceed 
$500.00. 

ARM 2.5.604 is amended to give agencies the authority to 
determine sole source purchases $4,999 or less. 

The new language in ARM 2. 5. 604 ( 6) , includes a list of 
items which have been determined to always be sole source and do 
not require further written justification or delegation 
authority. 

"IAR Notl.Ce No. 2-2-219 1-1/13/94 
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4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendments in writing to 
Marvin Eichel tz, Administrator, Procurement and Printing 
Division, Department of Administration, Room 165, sam w. 
Mitchell Building, Helena, Montana, 59620. Any comments must be 
received no later than February 14, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for hearing and submit this request along with any written 
comments he has to Marvin Eicholtz, Administrator, Procurement 
and Printing Division, Department of Administration, Room 165, 
Sam W. Mitchell Building, Helena, Montana, 59620. A written 
request for hearing must be received no later than February 14, 
1994. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed action; 
from the administrative code committee of the legislature: from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected. 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 

be so er~ons based on 8000 vendors interested in submitting 
for s plies and services to the state of Montana. 

Lois A. Mel'!i es;I5irector 
Department of 
Administration 

Certified to the Secretary of State January J, 1994. 
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BEFORE THE BOARD OF HOUSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to income limits and loan 
amounts 

NOTICE OF PROPOSED AMENDMENT 
OF 8.111.405 INCOME LIMITS 
AND LOAN AMOUNTS 
NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On February 12, 1994, the Board of Housing proposes 

to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"6.111.405 INCOME LIMITS AND LOAN AMOUNTS (1) through 
(1) (c:) will remain the same. 

(2) A loan amount may not exceed 90% of the appraised 
value of the property. ~fte maxim~ dollar ameuHe et a loan ~s 
$18,999.98. The board will set the maximum dollar amount of a 
loan which amount maY be changed by the board, The minimum 
dollar amount of a loan is $15, 000. 00. " 

Auth: Sec. 90-6-104, 90·6-106, MCA; ~. Sec. 90·6-~04, 
90-6-106, MCA 

~ The board is proposing to amend ARM 8.111.405 to 
achieve adequate flexibility to periodically change the 
maximum dollar amount of a loan dependent upon current 
economic conditions in the market place. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Housing, 2001 11th Avenue, Helena, Montana 59620, to 
be received no later than 5:00p.m., February 10, 1994. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Housing, 200~ 11th Avenue, 
Helena, Montana 59620, to be received no later than 5:00p.m., 
February 10, 1994. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. 

BOARD OF HOUSING 
BOB THOMAS , CHAIRMAN 

/' 
BY: ~~c:_. ;.v ~r"', r::· 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

\'""-:-~ ,1 

lt- ty.cc. 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 3, 1994. 

l-1/13194 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendments to 
12.3.116 and 12.3.118 
pertaining to application 
and drawing of moose, 
sheep, and goat licenses 

TO: All interested persons 

NOTICE OF PROPOSED AMENDMENT 
TO RULES 12.3.116 AND 12.3.118 
PERTAINING TO APPLICATION AND 
DRAWING OF MOOSE, SHEEP AND 
GOAT LICENSES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on February 25, 1994, the Department of Fish, 
Wildlife and Parks proposes to amend rules 12.3.116 and 
12.3.118 pertaining to the application and drawing of moose, 
sheep, and goat licenses. 

2. The department proposes to amend the rul~s ,,,, 
follows: 

),2.3.116 MQOS!L_ SliEE!'. GOAT X,.!CENSES (1) Kaflfl<*"-e-f 
ara\Jin<JB• The depa:r·tment shall issue moose, sheep, and goat 
licenses ~s described in sections 87-2-701 and 87-2-506, MCA, 
according to the following policy and procedures: 

(a) Applicants for moose and goat must specify one 
choice for a hunting district. However, for bighorn sheep, :1n 
applicant may specify a second choice. 

(b) Application for unlimited sheep must be post:r.arkec'. 
no later than ~ Mru?: 1. The deadline may be extended by tflS' 
department it' nece§sau._j;Q provide adeqyate time for the 
applicants to apply. 

(2) Nenresidene lieenee ~llocaelens fer meeee, eaee~ ane 
~ The following procedure will be used when allocating 
10% license opportunities for nonresidents in moose, sheep and 
goat drawings: 

(a) through {e) remain the same. 

AUTH: 87-1-304 and 87-2-701, MCA 
IMP: 87-1-304, 87-2-506 and 87-2-701, MCA 

12.3.118 APP~tCAIION FQR DRAWINGS (1) Applieaeien fev 
speeial ~e:A~it/1 iea11ee aral:il'tqe leeaeien ef drawin~s. The 
deadline date for the moose. sheep and goat special drawings 
is on or Refore May 1. Tbe deadlin§ date for elk. deer and 
antelope special drawings is on or ];!afore Jyne 1. All 
applications for participation in any special permit/license 
drawing, except drawings under ARM 12.9.801 (damage hunts) 
provided for by these regulations must be postmarked by the 
u.s. Postal Service on or before J"ne 1, the deadline date of 
the current license year, or delivered by private mail service 
on or before J1u1e 1, the deadline date; or if personally 
delivered, received in the Helena fish, wildlife and parks 

>1!13/94 ~R ~ot~ce ~o. 12-2-206 
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office by 5:00 p.m., J~;~;l'le 1, on the deadline date of the 
current license year. If the deadline date for application 
for any license or drawings, as set by the department, falls 
on a sunday or state holiday, that date shall be automatically 
extended to 5:00p.m. of the next full work day. The deadline 
may be extended by the department if necessary to provide 
ageguate time for the applicants to apply. No corrections or 
changes may be made after the department has received the 
drawing application, except that the department will accept 
corrections on the applications of those seeking landowner 
preference. Unless otherwise provided by these rules, all 
drawings will take place in Helena. 

(2) A~~lieatiel'l ie~ •iseellsl'lea~;~;s a~awil'l~s. All 
applications for participation in buffalo, spring grizzly 
bear, swan and turkey drawings must be postmarked by the u.s. 
Postal Service by the advertised deadline date, or delivered 
by private mail service on or before the date to the address 
indicated for the particular drawing which is being applied 
for. 

( 3) P!.'aeeal;l;~e iS!' applieatief\ fer al'S"•Jii'II!JS. 
Applications must be made on the current form provided by the 
department or a photocopy of this form. The applicant must 
fill in the required information, sign the application, and 
submit the proper fee. Phoned-in requests and wired-in money 
will not be accepted. The department will not accept personal 
checks from nonresidents for nonresident licenses and drawing 
fees. Applications that are required to be submitted on a 
current year, department approved form, include nonresident 
combination licenses, special drawings, buffalo, unlimited 
sheep, surplus special license, mountain lion, fall grizzly 
and youth, landowner and general trapper. 

AUTH: 87-1-304, 87-2-701, 87-2-705 and 87-2-706, MCA 
IMP: 87-1-304, 87-2-701 1 87-2-705, and 87-2-706, MCA 

3. The department is proposing these amendments because 
moose, sheep and goat licenses are mailed to hunters in mid
August. The hunting season starts in early September. This 
period of time is inadequate to properly plan for a hunt. 
Hunters have requested that we conduct the moose, sheep and 
goat drawings earlier to provide additional time to plan the 
hunt. The moose, sheep and goat final quota$ are set in early 
June. The ARM rule change is being proposed to change the 
application deadline to May 1. The change would allow the 
licenses to be mailed in mid-June. This would provide about 
10 weeks for planning. 

4. Interested parties may submit their data, views or 
arguments, either orally or in writing, to Nancy Kraft, 
Department of Fish, Wildlife and Parks, 1420 East Sixth, 
Helena, P.O. Box 200701, M:lntana 59620-0701, no later than February 
11, 1994. 

5. If a person who is directly affected by the proposed 

MAR Notice No. 12-2-206 1-1/13/94 
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adoption wishes to exprass his or her data, views and 
arguments orally or in writing at a public hearing, he or she 
must make written request for a hearing and submit this 
request along with any written comments to Nancy Kraft, 
Department of Fish, Wildlife and Parks, P.O. Box 200701, 
Helena, Montana 59620-0701, no later than February 11, 1994. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
any association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register and mailed to all in erested 

~,f-~ 
Robert N. Lane 
Rule Reviewer 

certified to the Secretary of state . ~3. 1994. 

1-l/13/94 ~~R ~otice No. 12-2-206 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
adoption of new rules related ) 
to groups of business entities) 
joining together for the ) 
purchase of workers• ) 
compensation insurance ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH IX 
(TRADE GROUP DISCOUNTS) 

1. On February 18, 1994, at 10:00 a.m., a public hearing 
will be held in the first floor conference room at the Walt 
Sullivan Building (Dept. of Labor Building), 1327 Lockey Street, 
Helena, Montana, to consider the adoption of new rules related 
to the certification of groups and business entities for the 
purpose of obtaining volume discounts for the purchase of 
workers' compensation insurance. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the Department by not later than 5:00 p.m., 
February 14, 1994, to advise us of the nature of the 
accommodation that: you need. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box 8011, 
Helena, MT 59604·8011; telephone (406) 444-6531; TDD 
(406) 444-5549; fax (406) 444-4140. 

2. The Department of Labor and Industry proposes to adopt 
new rules as follows: 

RULE pURPOSE (1) The purpose of these rules is to 
implement the provisions of section 39-71-433, MCA by adopting 
a procedure to allow two or more business entities to join 
together to purchase workers' compensation insurance policies 
which cover the group members. 

(2) There are two certification processes contained in 
these rules. The first process is for certification of groups 
that wish ~o form. The second is for certification of 
individual businesses that wish to join existing groups. The 
fact that a group has been certified, however, does not ~antee 
the group will be able co obtain workers' compensation insurance 
coverage on terms that are more favorable than policies issued 
to individual business members. 
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-433, MCA 

RULE: II DEFINITIONS (1) "Business entity" means the same 
as defined by 39-71-432, MCA. 

( 2 l "Department" means the ;Jepartment: of Labor and 
Industry, State of Montana. 

\3) "Governing class code" means the workers' compensation 
insurance classification code, other than a scandard except~on, 

MAR Notice No. 24-29-49 1-l/13/94 
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which produces the greatest amount of payroll for the business 
entity. Standard exceptions are certain classifications common 
to many businesses, such as clerical employees [code 8810] and 
outside salespersons [code 8742]. 

(4) ''Group" means the same as defined by 39-71-432, MCA. 
(5) "Individual applicant'' means a business entity seeking 

approval of the department to join a group. 
(6) "Insurer" means an authorized admitted insurance 

carrier wh~ch has complied with the deposit requirements of the 
Workers' Compensation Act, or the state compensation insurance 
fund. 

(7) "Same as" or "similar to the business pursuits of the 
other entities" means that: 

(a) the governing class code is the same for each business 
entitv in the group; 

·(bJ the group members are governed by the same first two 
digits of the industry classification code as specified in the 
1987 Standard Industrial Classification Manual (SIC) ; or 

(c) che group members consist of business entities tnat 
provide significant ancillary services to an established 
industry, as well as business entities in the industry itse~f. 
if the proposed insurer for the group advises the department in 
writing that the group is sufficiently homogeneous so as to be 
an appropriate underwriting risk. 
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-433, MCA 

RULE III CERTIFICATION OF A GROUP (1) To be certified bv 
the department as a group, the group must file with th:O 
deparcment: 

(a) a plan of operation as set forth in [Rule IV] ; and 
(b) organizational information pertaining to the group as 

set forth in [Rule V] . 
(2) The department does not charge a fee for certification 

of a group. 
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-433, MCA 

RULE IV PLAN OF OPERATION (1) The group plan of 
operacion must contain the following information: 

(a) the composition of the group governing board and a 
description of the process for the selection of the board 
members; 

(b) a definition of the parameters of the type of business 
entities which will be eligible to become members of the group, 
which must include the following: 

Iii :he specific criteria which define the parameters of 
the group (i.e. governing class code, the first two digits of 
the SIC group, or certification of the insurer); and 

( ii J any other requirements for membership in the group 
1e.g. membership in a particular trade association, minimum 
number of employees, etc.); 

( c J provisions for group members to withdraw and 
provisions for the group to expel a member; 

(d) a descrtption of ~he adminiscracion of the group 
insurance program; 

l-1/13/94 MAR ~otice No. 24-29-•9 
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(e) guidelines for obtaining workers' compensation 
insurance coverage, which must include: 

(i) payment of premium; 
(ii) distribution of discounts or dividends; 
(iii) risk management; and 
(iv) a safety and loss control program; and 
(f) an internal group process for resolving disputes 

within the group. 
(2) The establishment of membership eligibility criteria 

is the responsibility of the group governing body, as is the 
acceptance, declination or termination of certified business 
entities from eligibility in the group. 

(3) Certification of a group by the department is valid 
until revoked or terminated. A group that is aggrieved by a 
decision of the department may request administrative review of 
the decision or request a contested case hearing. 

(4) Once certified, changes in the operating plan must be 
approved by the department and no change is effective without 
such prior approval. 

(5) The group must notify the department of any change in 
coverage or cancellation of coverage by the group's insurer. 
such notice must be given the department not less than 15 days 
prior to the effective date of such change or cancellation. 
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-433, MCA 

RULE V 
submit the 
structure: 

ORGANIZATIONAL STRUCTURE (l) 
following information about its 

The group must 
organizational 

(a) the type of business entity of the group; 
(b) proof of its legal existence by copy of articles of 

incorporation, partnership, etc.; 
(c) the name and address of a Montana resident who is the 

group's authorized representative for service of process; and 
(d) the name, address and telephone number of a contact 

person who can provide information to the department and 
business entities about the group. 
AUTH: Sec. 39·71-203, MCA IMP: Sec. 39-71-433, MCA 

RULE VI ANNUAL REPORT (l) Once certification of the 
group by the department has been completed, the group or its 
insurer must file an annual report with the department within 60 
days of the anniversary date of certification. The annual 
report shall contain the following information: 

(a) the group's membership list; 
(b) identification of the insurer; 
(c) identification of any third party administrator being 

used; 
(d) the name, address and telephone number of a contact 

person who can provide information to the department and 
business entities about the group; 

(e) a statement of the annual aggregate premium savings 
which are due to the group program. The amount may be estimated 
if the actual amount is not know when the report is made; and 

(f) a statement of the group's: 
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li) total annual number of lost time claims; and 
Iii) total annual hours worked. 
12) The departme~t may, upon request and for good cause, 

extend the filing time beyond the due date. 
(3) Failure to timely file the annual report may result in 

the group losing its certification. 
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-433, MCA 

RULE VII DECERTIFICATION OF A GROUP (l) The department 
may revoke the certification of a group for cause. 

(2) Grounds for revoking certification include, but are 
not limited to: 

(a) material misrepresentation of facts to the departmer.t; 
(b) failure to adhere to the plan of operation; 
(c) failure to timely file reports required by these 

rules; 
(d) including uncertified members in the group; and 
(e) v~olation of department rules or applicable statutes. 
(3) A group that is aggrieved by a decision of the 

department may request administrative review of the decision or 
reauest a contested case hearing. 
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-433, MCA 

RULE VIU INDIVIDUAL APPLICANTS (l) A new or existing 
group may, on behalf of an individual applicant, apply to have 
the individual certified as being eligible to join the group. 

(2) The group must submit the following to the department 
for each individual applicant: 

(a) the name of the group; 
(b) the name and address of the individual applicant; 
(c) the federal employer ident:ificat:ion number or soci.al 

security number of the individual applicant; and 
(d) information that shows that the individual applicant 

is engaged in the business pursuits that are the same as or 
similar to the business pursuits of the other entities in the 
group, in accordance with the group's plan of operation. 

(3) Certification of an individual applicant by the 
department is valid until revoked cr terminated. A group or an 
individual applicant or member that is aggrieved by a decision 
of the department may request administrat:i ve review of the 
decision or request a contested case hearing. The following 
list provides examples of reasons why certification may be 
revoked or terminated; 

Ia) change of SIC code; 
(bJ change of the governing class code; or 
(c) materially false or misleading information supplied to 

the department in the individual application. 
(4) The department does not charge a fee for certification 

of an individual applicant. 
AUTH: Sec. 39-71-203, MCA IMP: Sec. 39-71-433. MCA 

RULE IX DISPUTES ( 1 l The department has original 
jurisdict:Lon over all disputes arising c.mder 39··71-433, MCA and 
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the adminiscrat:ive rules adopted pursuant to that statute except 
the following: 

(a) disputes within the trade group; or 
(b) proper insurer classification code for purposes of 

premium collection which is a dispute for which the 
classification and rating committee of the office of the state 
commissioner of insurance has original jurisdiction. 

12) Appeals from department final orders shall be heard by 
the Workers' Compensation Court. 

(3) Appeals from final orders of the classification ~nd 
rating committee shall be heard by the District Court. 
AUTH: Sec. 39·71·203, MCA IMP: Sec. 39~71-433, MCA 

Rationale: Section 39-71-433 (4), MCA, requires the Department 
to adopt rules to establish the forms, criteria, and procedur·es 
to certify groups and business entit1es for the purpose of 
obtaining volume discounts for the purchase of workels' 
compensation insurance. These rules i'ir"' reasonably necessary >:o 
establish the regulatory functions delegated to the Department 
by the Legislature for the certification process and to monitor 
certified groups for compliance with the law and these rules. 

3. Interested persons may present their data, views, 0r 
arguments, either orally or in '"riting, at the hearing. Wr~t:~.cn 
data, views or arguments may also be submitted to: 

Dennis Zeiler, Bureau Chief 
Workers' Compensation Regulacions Bureau 
Employment Relations Division 
Department of Labor and :nduscry 
P.O. Box BOll 
Helena, Montana 59604-8011 

and must be received by no J..acer than 5:00p.m., February 25, 
1994. 

4. The Department proposes to make these new rules 
effectlve Apl·il 1, 1994. The Deparcment reserves the right to 
adopt these rules so that they become effective on a later date. 
The Department also reserves the right to adopt less than all of 
the proposed rules, or to adopt: none of the proposed rules. 

S. The Hearing Unit of the Legal Services Division of the 
Department has been designated to pres1de over and conduct the 
hearing. 

Q;)<M-r .. -Q A. Jy£[{ 
David A. Scott 
Rule Rev1ewer 

~aurie Ekanger, Comm1ssioner 
DEPARTMENT OF LABOR & INDUSTRY 

certified to the Secretary of State: January 3, 1994. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Repeal of a Rule Pertaining 
co Tariff Fee and Amendments 
to Rules Pertaining to Tariff 
Symbols, all Relating to 
Mocor Carriers. 

NOTICE OF PROPOSED REPEAL 
OF RULE 38.3.2504 AND AMEND
MENT OF RULES 38.3:2603, 
38.3.2604, 38.3.2605, 
38.3.2607 and 38.3.2806 
NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. On February 15, l994 the Department <Jf Public Service 
Regulation proposes to :cepeal and amend r'J.les identified in the 
above title and described in the following paragraphs, all 
related to motor carriers. The proposed rule to be repealed is 
located at page 38-217, Administrative Rules of Montana. 

2. rhe rule proposed to be repealed is as follows. 

38.3.2.5UL_iJLIHG F:;.I:; DUS AUTH: Sec. 69-12·201, MCT>; IMP, 
Tltle 69, Chapt~r 12, Pare 3, and Sec. 69-12-423, MCA 

Ratlonalc: ·:this :::·,:;p8..il is reo.sonably necessary as the 
Commission has, :n practi~~' not collected the fee for several 
years as 1t h~s not eveD CJ~~red the costs of administering it 
and an increased fee ca11noL b~ justified at this time. 

3. The .r-ules p:L-opo.s~d lu be amer--.. ded pr·:)vidc: as fol:cws: 

38.3. 2503 ':Hl\.NG{;S TO l"E INDICAT_l:D lN_ TARIFF OR SQP!'_l,£:.:. 
MJ;;NTS ( 11 .'<ll tariff public3.t:ions and supplements thereto 
must indicate changes ~reb) maee in .hQ existing rates or 
charges, rules, regulations or practices, or classifications by 
use of l:he felle,.in~ tl:flifOrffi the appropriate symbols provided 
in the tariff's approved symbols page pursuant to ARM 
38.3.26Q2igj_,_ in eonneet.iea 01it.fi suefi ehafl~e. 

4t ts aeaeee reauetieae 

~ te aeaete iaereaeee 

"' te eenete ehaa~ee in worein~ nhiefi 
reeull: ia neither ine~eases aer 
rea~etiens in ehar~es. 

12) Explanation of such symbols must be provided in the 
approved symbols page and in the tariff or supplement in which 
used, and these symbols shall not be used for any other pur
pose. AUTH: Sec. 69-12-201, MCA; .ll:!!?., Title 69, Chapter 12, 
Part 5, MCA 
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38.3.2604 ALTERNATE FORM FOR DELINEATING GENERAL CHANGES 
(1} Remains the same. 
(2) Under this rule a ~el.faee clet, "•". the appropriate 

symbol from the tariff's approved symbols page must be used to 
symbolize a rate in which no change has been made. This symbol 
must not be used for any other purpose. AUTH: Sec. 69-12-201, 
MCA; IM£, Title 69, Chapter 12, Part 5, MCA 

38.3.2605 OMISSIONS FROM PREVIOUS TARIFFS (1} When a 
tariff or supplement cancelling a previous issue omits points 
of origin or destination, or rates, ratings, rules or regula
tions, or routes which were contained in such previous issue, 
the new tariff or supplement shall indicate the cancellation, 
and if such omissions effect changes in charges or service that 
fact shall be indicated by the use of the ttnifenn eymbels pre 
aeri'aeei ifi }\.'"lH 39.3. 260'1 (g) appropriate symbol provided in ':.he. 
tariff's aoproved symbols oage. AUTH: Sec. 69-12-201, MC.l'.; 
ll'.!.E, Title 69, Chapter 12, Part s. 14CA 

38.3.2607 CONTENTS OF TARIFF (1} Tariff shall contain 
in the order named: 

(a} through (f) Remain the same. 
(g) Explanation of symbols, reference marks, and abbre-

viations of technical terms used in the tariff or supplement, 
except that the explanation of a reference mark or symbol used 
only in connection with particular items or rates shall also bP 
shown on the page on which used. The felhwiJ'l~ symbols shall 
be used for the purposes indicated and shall not be used for 
any other purpose in any tariff. Symbols wi 11 be a distiJ1.<;J:. 
single character, readil v identifiable, and not unduly duplic~1..::. 
tive of common ~etters or numerals used to designate items or 
:. :nes in the tariff. Industry standard symbols may be used. 
At che minimum, svmbols will be developed for each of the fol
lowing ~rposes: 

lil --1-- to denote reductions~ 
liiL --t-- co denote increases~ 
iiiAl ~ to denote changes in wording which 

~esult in neither increases nor reductions in charges~ 
liYl -49-- to denote no change in rateL 
iYl ~ to denote prepay stations or pointsL 
lYil --+-- to denote intrastate application onlyL 
lYiil ~ to denote reissued matter~ 
(h) through (l} Remain t:he same. AUTH: Sec. 69-12-201, 

~CA; IMP, Title 69, Chapter 12, Part 5, MCA 

38.3.2806 REISSUED MATTER (1) Matter brought forward 
Wlthout change tram a tariff which has not been in effect 30 
:iays, also matter brought forward without change from one sup
olement to another, must be designated "Reissued" in distinc
::.ve type and must show the original effective date and the 
0umber of the supplement or tariff from which it is reissued; 
or must be uniformly indicated by the letter T iR a squate 
foEowed bv the symbol for "reissued" when reissued from anoth
er tariff or from a supplement to another tariff and by numer
a.ls .:ommenc.:ng with 1 in SE!ttazc::; toll owed by ~he svmbol ~Ot" 
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"reissued" when reissued from a prior supplement to the same 
tariff, printed in distinctive type and shown in a conspicuous 
manner, and the explanation thereof must be made in the tariff 
or supplement in which the symbols are used. Examples: "-ffi 
T Reissued from PSC No. , or (Supplement No. 
u;--ps(: No. ) , effective (date upon which item became 
effective in former tariff or supplement to another tariff) 

, 19 -~"; "-ffi- L_ Reissued from Supplement 
'"'N,...o-.--:1-,-e-:---ctf·ective , 19 , " and so on numerically, 
the figures of the symbols always representing the number of 
the supplement to the same tariff from which the reissued item 
is brought: forward. If items in a tariff or supplement are 
made effective on dates other than the general effective date 
shown on the title page, reissue of such items may be indicated 
in later publications by showing a letter suffix or other sym
bol in connection with, and as a part of, the letter T or the 
numerals -Hl-"co.cf'c'~H."ss follow<;_d__)Jy the symbol for "reissued" as 
herein aut!:orlZ<"c!. When the reissued item became effective in 
a supplemc11t to .:mother tariff, the PSC number of that tariff 
must also be ,;riven. The letter T ~ and numerals 
commencing wi.r.:-. ~~- ffi--a--eq-tte:~·e both_f.gllowed by_ the symbol for 
11 r§issued. Jj shall not be used as reference marks ur symbols for 
any other purpose i.'l any ta:>:iff or supplement. AUTH: Sec. 69-
12-201, !"'CJ\.; 11':1I'., TitlE 69, Chapter 12, Part 5, MCA 

Rational~~; The amend1nent to the above rules is reasonably 
necessary ~o ac·~:cmmoda..te fJ_exibility in individual carriers i~--: 
developing syccbc.l.s that ca!l be reproduced and p:d.nted f-r-om 
standard co:nput.Pr programs w'·.thout undue effort. 

4. Interested parties may submit their data, views or 
arguments conce.:::1ing the proposed repeal and amendments i:1 
writing (o:>:iginal and 10 copies) to Martin Jacobson, Public 
Service Commission, 1701 Prospect Avenue, P.O. Box 202601, 
Helena, Montana 59620-2601 no later than February 15, 1994. 

5. If a person who is directly affected by the proposed 
repeal and amendments wishes to express his/her data, views and 
arguments orally or in writing at a public hearing, he/she must 
make written request for a public hearing and submit this re·· 
quest along with any written comments he/she has (original and 
10 copies) to Martin Jacobson, Public Service Commission, 1701 
Prospect Avenue, P.O. Box 202601, Helena, Montana 59620-2601, 
no later than February 15, 1994. 

6. If the agency receives requests for a public hearing 
on the proposed repeal and amendments from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed repeal and amendments; from the Administrative 
Code Committee of the legislature.; from a governmental subdivi
sian or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a late!." date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be in excess 
of 25 based upon the 500 carriers having tariffs filed with the 
Commission. 
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7. The authority of the agency to make rules as proposed 
and the statutes being implemented are set forth following each 
rule above. 

8. The Montana Consumer Counsel, 34 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
available and may be contacted to represent consumer interests 
in this matter. 

~---
Bob Anderson, Chairman 

CERTIFIED TO THE SECRETARY OF STATE JANUARY 3, 1994. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of Rules Pertaining 
to the Exclusion from Motor 
Carrier Regulation for 
Transportation Incidental to 
a Principal Business. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION OF 
NEW RULES I THROUGH V 

TO: All Interested Persons 

1. On Thur-sday, Febnnry 17, 1994 at 9:00 a.m. at the 
offices of ':he Mont"lna Publ~c Service Commission, 1701 Prospect 
Avenue, Helena, ~~om::ana, the •'::ommission will hold a hearing to 
cons1de1· tlw p.::-oposals ider,tified in the above titles and de
scribed in che following ~aragraphs, all related to the exclu
sion from ~cc:r car~ier regul~cion for trar1sportation that is 
incidentdl to et prlncipal business. 

2. '"i"he prcrased rule:3 do not replace or modify ctny sec-
tion currently ~ound in the Administrative Rules of Montana. 

3. The .::-ules proposed to be adopted provide as follows: 

RULE I. F:XCLUSION F.RQYL1'.!:!.!L.Mfllll:rl.Qp ___ Q.[ .• ~O'J:.QJ(_£_A_R_BIER 
FOR TRANSPOR'T'i;TION IN.CIPEJ!!TAk..IO PRINCIPAL BUSINESS 

( 1) Except as may be limited by law or thes" rules, a 
penwn who i.s cothe~wise within the definition of "motor carri
er·" under seccion 69-12-101, MCA, and related provisions, and 
not ocherwise exempt from regulation under section 69-12-102, 
MCA, or relat:ed or similar provisions, is not a "motor carrier" 
if the transportation activities of the person are incidental 
to a principal business of that person. 

l2i Transportation is incidental to a principal business 
when the transportation is in furtherance of, in the scope of, 
and subordinate to that principal business, as provided in 
these rules. 

13} The evaluation used to determine whether transporta
tion is incidental under these rules may be referred to as the 
"primary business test." 

AUTH: Sec. 69-12-201, MCA; IM£, Sec. 69-12-101, MCA 

RULE II. SUBSTANTIVE DEFINITION OF KEY WORDS AND PHRASES 
(1} For the purposes of these rules, the following terms 

have the mean1ngs assigned unless the context dictates other-
wise: 

(a} "Principal business" means a business which, in rela
tion to the transportation which is purported to be incidental, 
is clearly the predominant undertaking or enterprise. It musc 
have a clear economic purpose or objective, identifiable with 
certainty, in terms of supplying goods or services. 
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(b) "In the furtherance of• means directly benefiting the 
principal business by transporting materials, goods, or other 
property, personnel, customers, clients, or other passengers, 
when such transportation assists the principal business in 
achieving its economic purpose or objective. It does not in
clude a benefit to the principal business through transporta
tion merely generating additional profit or like thing. 

(c) "In the scope of" means directly within the bounds of 
the economic purpose or objective of the business. It does noc 
include a transportation activity that is merely a tangent or 
appendage. 

(d) "Subordinate to" means lesser than, minor in compari
son to, dependent on, existing because of, and controlled by. 
It can include transportation important to, even essential to, 
che principal business. It does not include transportation 
which is a significant enterprise itself. 

( 2 I A determination on whether these definitions are n1et: 
or not is a question of law. 

AUTH: Sec. 69-12-201, MCA; IM£, Sec. 69-12-101, MCA 

RULE III. FACTORS (1) When considerino whether 
transportation is incidental to a principal business- the com
mission may consider any and all factors that have a reasonable 
bearing on the required ultimate determination of whether a 
principal business act:ually exists and whether the transpor"a
tion act ivicies in question are actually in furtherance of, i.n 
the scope of, and subordinate to the principal business. 

(2) Factors having a reasonable bearing on whether a 
principal business exists, whether transportation is "in the 
furtherance of," and whether transportation is "in the scope 
of" are t:hose which tend to establish that the definitions of 
these are met or not met. 

(3) The primary factor having a reasonable bearing on 
whether transportation is "subordinate to" will be comparative 
financial data, including a listing of assets at risk, revenues 
generated, and expenses incurred, including payroll, separately 
seated for the transportation and nontransportation aspects of 
the business. In this regard the commission will compare the 
transportation aspects with the nontransportation aspects. 
Factors that are clearly represented by financial data will 
generally not be separately considered, but may be for good 
cause. 

(4) No single factor, whether designated "primary," "hav
ing a reasonable bearing," "general," or other, will be deter
minative. The commission will consider all factors and related 
evidence and arguments as a whole. 

(5) General factors which may also be considered include, 
buc are not limited to: 

(a) time devoted to transportation if the time devoted 
to cransportation is extensive in comparison to the time devoc
ed to other aspects of the business, it tends to indicat-e motor 
carriage; 

(b) ownership of property transported -- if ownership ~s 
in one other than the principal business, it tends to indicate 
motor carriage, unless the transportation is direct: deli very 
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from the principal business's place of business after retail or 
wholesale sale; 

(c) preexisting orders by customers -- if the principal 
business transports property from the point of manufacture or 
'"holesale sale, other than the principal business's place of 
business, to a customer having a preexisting order, it tends to 
indicate motor carriage: 

(d) storage facilities -- if the principal business has 
no reasonable storage facilities for property transported from 
a point of manufacture or wholesale sale, it tends to indicate 
motor carriage; 

(e) transportation charge if the principal business 
assesses a transportation charge, it tends to indicate motor 
carriage; 

(f) advertising or holding out to transport for others 
if the princlp<tl business advertises or holds itself out to 
transport for others, it t~nds to indicate motor carriage. 

AUTH: Sec. 59-12-201, MCA; IMP, Sec. 69-12-101, MCA 

RULE IV. ''"'FECT OF CC'MPETITION I~ITH REGULATE]! MOTOR CAR
~ (l) ·:-ranspcrtation incidental to a principal business, 
as provided in t~ese rule"', remains not regulated even though 
it may compete with regulated motor carriage. 

AUTH: Sec. G9-l2-201, t·ICA; .IMR, Sec. 59-17.-101, MCA 

RULE I!. EXCLUSION lNAPPLICAFJLE IN CERTAIN PRINCJ_PAL BUSI
NESSES (1) The excL.1sion for transportation incidental to a 
principal business, as provided in these rules, does not apply 
when: 

(a) che principal business is waste landfilling and the 
transportation in question is transportation of waste; or 

(b) the principal business is a transportation business. 
AUTH: Sec. 69-12-201, MCA; IMP, Sec, 69-12-101, MCA 

3. Rationale: These rules are a codification of a l~gal 
principle established in Board of Railroad Commissioners v. 
Gamble-Robinson Co., 111 Mont. 441, 11: P.2d 306 (1941), and 
applied in numerous subsequent rulings of the Commission. The 
principle excludes certain transportation, transportation that 
is merely incidental to a principal business, from the defini
cion of "motor carrier" in Section 69-12-101, MCA. Codifica
tlOn is reasonably necessary to provide a means of readily 
conveying the law and related information to all interested 
Fersons and ~o serve as the basis for consistent rulings by the 
Commission. Additionally, in regard to proposed Rule V(1) (a), 
Montana Solid Waste C:ontractors v. Public Service Commission, 
First Judicial District, Cause No. BDV-92-448 (1993), held that 
application of the exclusion is not feasible when the principal 
business is landfilling waste. 

4. To facilitate a thorough understanding of written 
comments before hearing, the Commission would appreciate writ
ten comments to be submitted (original and 10 copies) by inter
ested persons at least ten days prior to hearing. This is a 
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request, not a requirement. Under this request the date for 
written comments is February 7, 1994. 

5. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may also be submitted (original 
and 10 copies) t.o Mart. in Jacobson, 1701 Prospect Avenue, P. 0. 
Box 202601, Helena, Montana 59620-2601, phone (406) 444-6178, 
no later than February 17, 1994. 

6. The Commission, a Commissioner, or a duly appointed 
presiding officer may preside over and conduct the hearing. 

7. The authority of the agency to make rules as proposed 
and the statutes being implemented are set forth following each 
rule above. 

8. The Montana Consumer Counsel, 34 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
available and may be contacted to represent consumer interests 
in this matter. 

~b~itt,~cn 
Bob Anderson, Chairman 

CERTIFIED TO ~HE SECRETARY OF STATE JANUARY 3, 1994. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the pro
posed amendment of ARM 
2.21.1812 relating to 
Exempt Compensatory Time 

TO: All Interested Persons. 

NOTICE OF AMENDMENT OF ARM 
2.21.1812 RELATING TO 
EXEMPT COMPENSATORY TIME 

1. On October 28, 1993, the Department of Administration 
published notice of the proposed amendment to ARM 2. 21. 1812, 
pertaining to Exempt Compensatory Time at page 2462 of the 1993 
Montana Administrative Register, issue number 20. 

2. The agency has amended the rule as proposed. 

3. One comment was received. 

COMMENT: A commenter requested that the rules be amended 
to state that unused exempt compensatory time •.tould not be 
forfeited at the end of the year, but instead would be made 
available to other employees who might need additional leave for 
medical reasons. 

RESPONSE: Exempt compensatory time is not a form of leave 
granted to state employees. Its purpose is merely to enable 
scheduling flexibility for employees exempt from the provisions 
of the federal Fair Labor Standards Act. Unlike sick leave, 
there is no statutory entitlement for its accrual or redistribu
tion to other employees. The Department did not adopt the 
proposed amendment. 

By: 

egal Counsel 

Certified to the Secretary of State January J, 1994 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the maLter of the pro
posed amendmenL of ARM 
2.21.3607, 2.21.3609 and 
2.21.3616 relating to 
veterans' Employment 
Preference 

NOTICE OF AMENDMENT OF ARM 
2.21.3607, 2.21.3609 AND 
2.21.3616 RELATING TO 
VETERANS' EMPLOYMENT PREF
ERENCE 

TO: All Interested Persons. 

published 
2.21.3609 
Preference 
Register, 

proposed, 
changes: 

on October ~8, 1993, the Department of Administration 
notice of the proposed amendment to ARM 2. 21.3607, 
and 2.21.3616 pertaining to Veterans' Employment 
at page 2464 of the 1993 Montana Adm.inistrat.iv<> 

issue number 20. 

The agency has adopted .".RM 2. 21. J 607 and 2. 21. 3 609 il:'.~ 

(~nd has ame~ded ARM 2. 21 . .3616 with the folll)\.Jir~g 

:ib.RIFICATION 
(l) - (7) (d) Remain the same. 
(e) from dn eligible :rtather o.r a deceased veteran :::r 

disabled v~teran, a document from che U.S. veteran's administr~
Lion certifying that. the vetenm, as provided in 39-29-101, MC,\, 
t\lost his life under honorable conditions while servina in t!1e 
armed forces," or a document certifying, as required in-39-2~--
101, MCA, that the veteran has a service-connected permanent and 
total disability. The veteran's mother~ must also certify 
in '"rl ting that fl.er-~f\d the mother's spouse is permanently 
and totally disabled or that her RH-sba-flti spouse is deceased ancl 
she has not remarried; 

(7) (f) - (11) Remain the same. 
\.".uth. 39-29-112, MCA; Imp. 39-29-103, MCA) 

By ~:r~_y__~ 
Lo1s Menz1es, Dlrector 
Depart of Administration 

ef Legal Counsel 

Certif1ed to che Secretary of State January 3, 1994. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the adoption 
of Rule I, Civil Penalties -
Enforcement for Nursery and 
Rule II, Civil Penalties -
Matrix for Nursery; amendment 
of ARM 4.12.1405, 4.12.1407, 
4.12.1409 and 4.12.1419, and ) 
Repeal of 4.12.1401, 4.12.1402) 
4.12.1403, 4.12.1404 and ) 
4.12.1406 ) 

NOTICE OF ADOPTION OF 
NEW RULES, AMENDMENT AND 
REPEAL OF RULES RELATING 
TO THE SALE, DISTRIBUTION 
AND INSPECTION OF NURSERY 
STOCK IN MONTANA 

TO: All Interested Persons: 

1. on November 10, 1993, the Department of Agriculture 
published a notice of proposed adoption, amendment and repeal 
of the above-stated rules at page 2580-2585 of the 1993 Montana 
Administrative Register, issue no. 21. 

2. The department has adopted, amended and repealed the rules 
as orooosed. However, Rule I (4.12.1430) and Rule II (4.12.1431) 
nave niw !:'OR NUHSERl: added to their catchphrases for clarificatlOn. 

3. No comments were received. 

/ 

certified to the Secretary of State, January 3, 1994. 
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BEFORE THE BOARD OF OCCUPATIONAL THERAPY PRACTICE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to 
unprofessional conduct 

NOTICE OF AMENDMENT OF 
8.35.408 UNPROFESSIONAL 
CONDUCT 

TO: All Interested Persons: 
1. On October 28, 1993, the Board of Occupational 

Therapists published a notice of proposed amendment of the 
above-stated rule at page 2483, 1993 Montana Administrative 
Register, issue number 20. 

2. The Board has amended the rule exactly as proposed. 
3. One comment was received in support of the proposed 

amendment. No other comments or testimony were received. 

BOARD OF OCCUPATIONAL THERAPY 
PRACTICE 
LYNN DAVIS, CHAIRMAN 

/ '? 
BY: Jccc { ~. , P·u-( 

ANNie M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary oE State, January 3, 1994. 
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BEFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

CORRECTED NOTICE OF In the matter of the amendment 
of rules pertaining to 
licensure requirements for 
social workers and professional) 
counselors and applicat~on pro-) 
credure for social work ) 

RULES PERTAINING TO SOCIAL 
WORK EXAMINERS AND PRO
FESSIONAL COUNSELORS 

TO: All Interested Persons: 
1. On October 11, 1993, the Board of Social Work 

Examiners and Professional Counselors published a notice of 
proposed a~mendment of 8.61.402, 9.61.403 and 8.61.1201 at page 
2296, 1993 Montana. 1'-drninistrati ve Register, issue number 19. 
The Board published a notice of adoption at page 3015, 1993 
Montana Administrative Reg~st:er, .issue number 24, adopt:ing the 
rules exactly as proposed. 

2. The new language in ARM 8.61.402 (1) (b) was 
inadvertently not underlined. The new language "supe:nrision, 
on a fonn ... with the following infonnation" should have been 
underlined. The proposed notice should also have stated that 
subsection 8.61.402(2) would remain the same. 

3. The original proposal should have stat:ed that 
subsection (3) in ARM 8.61.403 would remain t:he same. 

4. ARM 8.61.1201(4) should have read as follows in the 
original notice: 

"(4) If an applicant fails the examination, he-f,3-fie the 
applicant may retake the examination upon payment of the ~ 
<>xamination fee of $75.00. '' 

5. The replacemenL pages for this notice have been 
submitted for the December 31, 1993, filing date. 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

BY: au {(·/ ?c.t-~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, January 3, 1994. 
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IN THE WORKERS' COMPENSATION COURT OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rule 24.5.306 and amendment 
of Rules 24.5.301, 24.5.302 
24.5.303, 24.5.308, 24.5.309, 
24.5.310, 24.5.311, 24.5.316, 
24.5.317, 24.5.318, 24.5.326, 
24.5.334, 24.5.343, and 
24.5.344, and repeal of Rule 
24.5.304 of the Workers' 
Compensation Court. 

NOTICE OF ADOPTION, 
AMENDMENT AND REPEAL 
OF RULES OF THE 
WORKERS' COMPENSATION 
COURT 

'I'O: All Interested Persons 

1. on November 24, 1993, the Workers' Compensation CcJurt 
published a Notice·. of Pt·oposed Amendment of Rules ARM 24.5.301. 
24.5.]02, 24.5.303, 24.5.308, /.4.5.309, 24.5.310, 24.5.311, 
24.5.Jl6, 24.5.317, 24.5.318, 24.~.326, 24.5.334, 24.5.343. ~nd 
24.5.344; ctdoption of Rule ARM 24.5.306 and repeal of Rule 7-.RM 
24.5.304 at page 2747, Montana Administrative Register, issue 
No. 22 of 1993. 

•. ~o public hearing was held but interested parties were 
asked to submit their data, views or arguments to tl1e court lO 
writing by Decem.b~r 22, 1993. The court has consider.;.c-d. '""11 
·..;r.i tter. commentary received subsr:.qucnt to the origi ral noti ~;~ 
date 3nd responds to those comme:tts as follows: 

COIQl,t:NT: ARM ?.4 ~ 5. J Ol PETITION FOR TRIAL, subs>'<-·"-· !.CJil 

(1) (f). The use of 11 pertinent"roay leadt0--disputes over 1 ... ;na~: 
thac means. The use of !'pertinent'' creates an inconslstcncy 
•,;ith /I_RM 24.5.317, which does not r:efer to the exchange of 
"per~1nent" medical records. The Court may wish to add text to 
state t!"!ot it · .. ;ill liberally construe what records are 
''perti~ent'', if the Court does not strike the wcrd. 

RESPONSE: The purpose of 1ncluding the word "pertinent" :n 
this rule and in ARM 24.5.302(1) (e) was to exclude those n'conls 
which are clearly not relevant to the injury, e.g., records 
regarding a pregnancy in a case involving an elbow injury. I~ 

there is an issue as to the relevancy of a medical record the 
court must and ~ill decide the issue on a case by case basis. 
~·he inconsistency with ARM 24. 5.) 17 is noted and we have ad deLi 
the adject1ve "per~inent" in that rule where appropriate. 

COMMEN'l'; ARM 2 4. 5. 3 02 RESPONSE TO PETITION, subsections 
(l) and (l) (e). (1) The Court's use of the term "respondent" 
needs to be broad enough to accommodate situations where there 
are allegat1ons against multiple persons or entities that must 
file a response. One situation arises when there are two 
insurers named. Another situation arises in the context c~f 
Uninsured 2mployer's Fund cases, where the employee, employer, 

1-l/lJ/94 Montana Administrative 2eg1ster 
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and the UEF are all actively participating in the case. Perhaps 
the Court's rule is adequate, but the court staff should be 
alert for petitions where somebody other than the claimant is 
the petitioner, or the UEF or the Department of Labor and 
Industry is a party. (1) (e) Same comments as to the use of the 
word "pertinent" as noted above for ARM 24.5.301(1) (f). 

RESPONSE: The Court agrees with the comment and amends the 
rule to include reference to more than one respondent, plus 
including the noquirement that the responses be served on all 
parties not just the pe~itioner. As to suggestion regarding 
(1) (e), see discusc.ion of ARM 24.5.301(1) (f). 

COMMEHT: -"RM 24.5. '.Ol 3EE_'{JCE _ ___M!.!L~OMPJLTl\TI.Q.tL2L.J'.l!11). 
subsections (1) and (7). (1) 'l'his rule may be made clearer by 
inserting "party• for "claimant•. (7) In the fourth sentence, 
the proposed cl~a•\gEs require that the signature uf ~n Rttorney 
or party const.i.. L.utds a cert_i f:ic.J,t.;:=~ that ''tJ1e at:t_Q_~D.£.~ 1 ' has retJ.d 
the pleading, etc., and t~at it has merit. If the obligation 
should rest upon tho person wtw siqns the pleading (be they 
attorney or a ;:;arcy), the r>hras:Lng should be "t_ll§'~--!2.§':r-SgJl", 
rather than "the_attorney". 

RESPONSE: The Court. C:lqree:s with these comments and has 
made the necessary changes. 

COMMENT: i'.RM Z4. 5. JOB .ToiNJl!§_ THIRJLPARTIE,2, subsection 
(2). The t:irni.'lg of the rno·tl0'1 sl1ould be 30 days ::o.fter ser2L<;:_g, 
not filing, of the petitim1. The Court's Advisory Committee on 
rules made that suggestion for ether rules that the ccurt may be 
amending in the near future. Use of the date of service would 
be consistent with the t_iming of other provisions, such as 
discovery. Use of the service date would also make the 
provision internally ccnsist:ent with the use of t.he service date 
for the answer brief. 

RESPONg: This rule will be amended to Lndicate that the· 
timing for the filing <)f the motion to join " third party :nust 
be 30 days from the servi~$ the petition bv ~Q~ __ cour~. 

COMMENT: ARM 24.5.309 INTERVENTION, subsection (2). The 
timing of the motion should be 30 days after service, not 
filing, of the petition. See comments to 24.5.308, above. 

R£SPONS~: Same discussion as for ARM 24.5.308, above. 

,;;oMME!IT: ARM 2 4. 5. J 4 3 ATTORNEY FEES, subsection ( 2) ! b) . 
The timing of the abjection should be 20 days from :;;ervice, not 
filing, of the claim, tor the same reasons as discussed above. 

RESPONSE: 
amend its rule. 

The Court agrees with this comment and ·.rill 

1-l/13/94 
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COMMENT: NEW RULE I (ARM 24.5.306) EQBM OF PAPER, 
subsections (3), (4) and (7). (3) The Department suggests that 
the rule should permit the use of either white or unbleached 
paper. White or unbleached paper is easily recyclable. The 
Department notes that the current proposal does not expressly 
prohibit use of colored paper, such as pink or blue, and that 
language requiring either white or unbleached paper would 
eliminate the use of other colors of paper. (4) The Department 
notes that there are no margin requirements stated. If for no 
other reason than to ensure that there is adequate room to t:.;o
hole punch at the top of papers, perhaps the Court should 
consider specific margin requirements. The Montana supreme 
court (Rule 27] requires top, bottom and right hand margins nf 
at least 1 inch, and a left hand margin of at least 1~ inches. 
(7) The double negative is confusing and the Court may want tc 
make a change to make this rule clearer. Changing "or" t.o 
"except" may help to clarify this rule. 

RESPONSE: The Court agrees ·with these comments and wD l 
amend the rule. 

COMMENT: It would be beneficial to encouraqe oarties t .. :J 

file more concise pleadings. This could be accompllshed by 
emphasizing the court's preference for brevity and giving t.he' 
Court expres~ authority to return pleadings which are rambl:ng 
or verbose. It .i£ hoped that this generdl statement and the 
potential threat of having pleadings returned will make lt 
unnecessary for t!1e Court to cons.ider more drastj c meas-urr'~s. 
such as imposing page limits. 

RESPON;;;J:: '!'he coUJ:t wi 11 adopt this suggest con reqard i.nr; 
brevity. It will be included in N~ RULE ARM 24.5.Jor, by 
amending th2 catch phrase to read !3RE.!ITY OF PLEADINGS AND F'Of-u-! 
OF PAPER PRESENTED FOR FILING. The language is inserted ds 

subparagraph .LU with all s~1beequen·t paragraphs being 
renumbered. 

3. The Office of the Workers• Compensation Judge l1as 
adopted, amended and repealed the rules as proposed ·.-~ith 'c.il,> 
following changes: 

ARM 24,5.JQ2 RESPONSE 1'0 PETITION (l) Within 20 days 
"'fter the service of a petition ):ly the cout·t, ·the responde_D..t.!Ji:l 
a l'es"ense shall be served upon the petitioner and all other 
parties. and files with the court..__ a response by ti><> 
~f!Eiefle. 'l'he l'eS!!SfiSe which shall include the following 
information: 

(a) through (e) remain the same. 
AUTH: Sec. 2-4-201, MCA IMP: 2-4-201, 39-71-2901, MCA 

ARM 24.5.303 SERVICE AND COMPUTATION OF TIME (1) The court 
will serve the furnished copies of the petition upon adverse 
parties and others, as designated in the petitioner's instruc
tions, by mailing them i'!t Helena, Montana, with first class 
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postage prepaid. If the respondent is an unrepresented claimant 
~ or anyone other than an insurer, then the petition shall 
be mailed by certified mail with return receipt requested. 
Where service is made by certified mail and a signed return 
receipt is not received by the court within 14 days, the court 
may order the petitioner to serve the petition in accordance 
with Rule 4(8) M. R. Civ. P. The petitioner is responsible for 
providing correct names and addresses of all parties to be 
served. 

(2) through (6) remain the same. 
(7) Every pleading, motlon, or other pnper of a party 

represented by ail attorney shall be signed by at least one 
attorney of roc·Y.cd in his/her. individual name, whose ·:tddi:ess 
shall be stated. A pa>-ty ~ho is not ~epresented by an ?ttorney 
shall sign the pleadingr motion, or other paper and stato 
his/her addre~·"· Except whet; other"..;ise specifically provided t.y 
rule or statute, pleadings need not be verified or acco~pan~ert 
by affidavit. Th& signature of an attorney or par~y constitutes 
a certificate Lhc>t: the persou a-fi<;H''f\eY has read the pleading, 
motion, or other paper; that to the best of hisjher knowledge, 
information, and belie! formed after reasonable inquiry it is 
well grounded in fact and is warranted by existing law or good 
faith argument for the extension, modification, or reversal of 
existing law, and that it is not interposed for any improper 
purpose, such as to harass or to cause unnecessary delay OY" 

needless increase in the cost of litigation. If a pleading, 
motion, or other paper is not signed, it shall he stricken 
unless it is signed promptly after the omission is r::alled to the 
attention of the pleader or movant. If a pleading, motion, or 
other paper is signed in violation of this rule, u,e court, upon 
motion or upon its own initiative, shall impose upon the person 
who signed it, a represented party, or both, an appropriate 
sanction, which may include an order to pay to the other party 
or parties the amount of the reasonable expenses incurred 
because of the filing of the pleading, motion, or other paper, 
including a reasonable attorney fee. 
MITH: Sec. 2-4-201, MCA IliE: Sec. 2-4-201, 39-71-2901, MCA 

ARM 24.5.308 JOINING THIRD PARTIES (1) remains the same. 
( 2) Unless otherwise permitted by order of the court, a 

motion to join a third party must be made served within 30 days 
of the service ~~ of the petition by the court. The motion 
shall be filed and served on all parties and the proposed third 
party. Any party and the proposed third party shall have 1 o 
days from the date of service to file objections to the mot1on. 
The court may, for good cause shown, grant joinder on such terms 
and conditions as are necessary to protect the interests of t.he 
existing parties, including the interest of a speedy remedy. 

(3) remains the same. 
~: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA 

ARM 24.5.309 INTERVENTION (1) remains the same. 
(2) Unless otherwise permitted by order of the court, a 

motion to intervene must be ~ served within 30 days of the 
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~ service of the petition by the court. The motion shall 
state the grounds upon which intervention is sought. A copy of 
the motion, supporting brief and any affidavits shall be served 
upon all parties. Any party to the dispute shall have 10 days 
following service to file an answering brief. The court, in its 
discretion, will determine whether or not to allow intervention. 

(3) remains the same. 
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA 

ARM 24,5.317 MEDICAL RECORDS (1) Prior to any scheduled 
trial and within the time set by the scheduling or other order 
of the court, the parties shall exchange all pertinent medical 
records in their possession relating to the claimant's 
condition, other than records of professional consultants who 
have not examined the claimant and who will not be witnesses at 
trial or whose records a party does not intend to offer into 
evidence. Failure to exchange any medical record by the exchange 
deadline shall preclude its use at trial, except by stipulatiun 
of the parties or for good cause. 

(2) and (J) remain the same. 
aQIH: Sec. 2-4-201, MCA IM£: Sec. 2-4-201, 39-71-2901, MCA 

ARM 24.5.343 ATTORNEY FEES (1) through (2) (a) remain the 
same. 

(b) Within 20 days, follmnng the ~ service of a 
claim for costs and attorney fe€s, any party to the dispute ma;• 
file an objection to the reasonableness of the claimed costs anJ 
fees, specifically identifying the objectionable portions of the 
claim and stating the reasons for the objection. General 
allegations to the effect thaL th~ ctward is unreasonable shall 
not be sufficient. 

(c) through (e) remain the same. 
AUTH: Sec. 2-4-201, MCA 1M£: Sec. <-4-201, 39-71·-2901, MCA 

li.tl:i__RULE ARM 21._._2..:_.lQ.§_ BREV I_TY IN PLEADINGS AND FORiL Q.f 
PAPER PRESENTED FOR F'ILING ( 1) 'l'Jl!L:~Ou£l;.._encourages brevi t:L .. t!.! 
all oleadings and -~ther documents. -~YQ.<;!.l!.l!l_~llt-s----l"hig_l} ___ i,.!} _thE; 
court's ooinion are rambling or verba_§.~. Jll.<!Y.....Q.!L..retur_Jl_~,L . .t.Q. _th.§ 
party who submitted the document. with . LJUU:t::uctions to__£QX:>"!'SJ:: 
any deficiencies and make the do<;ument . .ffi9J:!Ls;onci'"-.!h 

(~~) and (~l) remain the same. 
(-3-.1.) All documents shall be on standard quality, ~ 

white or unbleached, unglazed, acid-free recycled paper, and be 
a minimlllll of 25% cotton fiber content and a minimum of 50% 
recycled content, of which 10% shall be post-consumer waste. 

(42.) All documents filed with the court shall be single 
spaced with double spacing between paragraphs, afl4 printed on 
one side eft±y of the paper. and with margins of 1 inch on all 
sides except the top margin which shall be 1~ inches. 

(~~) and (~1) remain the same. 
(+~) Nonconforming papers may not be filed without leave of 

the court Sf exceat in the case of an unrepresented elaiftlaflt 
PS.tl.Y.. 
AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA 
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The amendments to, adoption of and repeal of these rules 
are necessary in order to comply with Supreme Court decisions 
regarding procedures and those changes to the Workers' 
Compensation Act which were made during the 1987 and 1989 
legislative sessions. 

4. These rules become effective January 14, 1994. 

~u(i~ 
'-~,\R~CE BECK 
nr,LE REVIEWCI?. 

-~mhef___]_9 . .c ___ l_9_1}_ ______ . ____ ---·---
CERTIFIED TO THE SECRETARY Of STATE 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of A.R.M. 26.3.157, pertaining 
to the posting of state lands 
to prevent trespass. 

TO: All Interested Persons 

CORRECTED NOTICE OF 
AMENDMENT OF A.R.M. 
26.3.157 

1. on July 15, 1993, the Department of State Lands and 
Board of Land Commissioners published notice of proposed 
amendment of A.R.M. 26.3.157 at page 1471 of the 1993 Mont?.na 
Administrative Register, Issue No. 13. on October 28, 199J, thn 
agency published notice of adoption of amendment to the :-ule, 
with certain changes made in response to comments, at pagco 25JG 
of the l9~J Montana Administrative Register, Issue No. 20. 

2. In the notice of adoption th.: ~<JOtds "or grazing 
licensee,• which the Badrd included on the fifth line of 
26.J.l57(J) as part of its amendmentS 1 Were inadvertently u~itt~~. 

J. The correct text of the ~mendrnents to 26.3.157(~) .~as 
follows: 

(JJ The state reserves the right to sell or oth&rwi~~ 
dispose of any interest other than that for which the lessee or 
licensee has leased ar licensed the premises, including hunting 
or fishiny access privileqes on ~tate land; ho~ever, th~ lQn3~e 

Q_R GR/i~ING_ LTJ;ENSEJ;; "'·'Y post state land 'd§ing blue paint~. t<J 
prevent ~~·e:spo.ss by •.Inauth·..)rized p·~rsons~.~-~T4le-±essee BUT ~i;ll~Q!_ 
!d. :'?.L4.!1Y.-2J::he r metr._g_g_,_~~..D.£1-.!.!sU ... n~ t_:-.!.n.g,g_ili..L~.·~.-~.....Qost __ j~h~- if; n.L~ 
POSTI_N_Q_ W1;.:rH Hl,ill;._k~lli1-1'1Jl;>1'._ !1EJ';'l'_~I]!~...QNi£JH'&QIREJ1EN:JIL.iiLhRI; 
Ir~POSED BY 45-_6-2!)_:;, MCA fO!LEfl§'f_JNG Or::.._j'>BJ.'\JAT_F;_[.M!L!'1IJ'li 
fLUO.f',~~}I..T_.Q.fl.ANGE -l''.hllf'L.. 

-f Replacement pages for :.he cot·rected !lr::--t::.-=-ce of an;,·_•r;(!l~·~r~ 
were suLmitted to the Secretary()£ State on D0cernber 31, l9SJ. 

¥£ *cf/~-·---
J ln F. North 
Chief Legal Counsel 

/) / £ /1 ~4~~ 
~R.~.': 
Commissioner 

'le<ncwed by 

certified to the Secretary of State January J, 1994. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
rental rates for grazing leases 
and licenses, rental rates for 
cabinsite leases and fees for 
general recreational use licenses. 

NOTICE OF ADOPTION 

To: All Interested Persons 

1. On Ot;tober 28, l99J, the Department of State Lands 
and Board of Land Commissioners published notice of proposed 
adoption of a new rule sett.ing the minimum rental rates for 
state grazing leases and licenses,at page 2496 of the 1993 
Montana Admlnistrative Register, Issue No. 20. 

2. The agency has adopted the rule as proposed and has 
designated it as ARM 26.3.166. 

3. The agency received t·.,ro substantive comments. The 
state Land Board Advisory Council advised the agency that it 
is workiJ~g on reco!TII!lended per:::anent lease and fee rates and 
recommended adopi:ior, of the proposed rule to be in effect in 
the interim until the council has completed its work. Mr. 
Bill Donald recommended th3t the recent expansion of general 
recreational use to include hiking and birdwatching should 
result in a one dollar per AUM decrease in the grazing rental 
rate and a five dollar increase in the price of a recreational 
use license. The agency rejected the proposed change because 
there is no study or data to indicate that the expansion of 
general recreational use has increased the value of its 
recreational use license or decreased the value of grazing 
leases. 

Reviewed by: 

Jo n F. North 
Chief Legal counsel Commissioner 

certified to the Secretary of State January 3, 1994. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the adoption of 
a new rule pertaining to the 
assessment of fire protection fees 
for private lands under direct 
state fire protection. 

TO: All Interested Persons 

NOTICE OF ADOPTION 

1. On August 12, 1993, the Department of State Lands 
and Soard of Land Commissioners published notice of proposed 
adoption of a new rule regulating the assessment of fire 
protection fees on owners of classified forest land, or cf tne 
timber located on such land, for which the Department of State 
Lands has wildland tire protection responsibility, at page 128; 
of the 1993 Montana Administrative Register, Issue No. 15. 

2. The agency has adop·ted the rule as proposed with O>'•" 
ncn-substantive modification to clarify ambiguous languaq~
The rule is adopted and reads as follows: 

RULE I __(J_I'j, -~~ZB.L!:Jl@J!.kA._ 'rQ2E_1' _l:oA_NDO}iNER.M~~SSMENT.S___f_ClR 
URE_.J?JiOTE_c;:.TIO.N 

(1) same as proposed rule. 
(2) The individual assessments must be established usi~g 

the following criteria: 
(a) Same as proposed rule. 
(b) A person who owns more than 20 acres of land for 

which the Department provides protection shall, in addition to 
the fee assessed pursuant to (a), pay a per acre fee fer each 
whole acre that the person owns in excess of 20 acres. The 
total of all aerea~e assessments statewide from persons who 
own more than 20 acres must be as close as administratively 
possible to 50% of the total statewide assessment. 

(3) Same as proposed rule. 
3. The agency received no substantive comments on the 

proposed rule. 

Reviewed by: 

Jo F. North 
Chief Legal counsel Commissioner 

Certified to the Secretary of State January 3, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46-12.3002 
pertaining to determination 
of eligibility for medicaid 
disability aid 

NOTICE OF THE AMENDMEN1' OF 
RULE 46.12.3002 PERTAINING 
TO DETERMINATION OF 
ELIGIBILITY FOR MEDICAID 
DISABILITY AID 

TO: All Interested Persons 

1. On November 24, 1993, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 4 6. 12.3002 pertaining to determination of 
eligibility for medicaid disability aid at page 2758 of the 1993 
Montana Administrative Register, issue number 22-

2. The Department has amended rule 46. 12.3002 i'<S 

proposed. 

3. No written comments or testimony were received. 

Rule Reviewer Director, s~ial and Rehabilita
tion services 

Certified to the Secretary of State --~J~alln~ua~r~x~~---------' 1994. 
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VOLUME NO. 4 5 OPINION NO. 20 

INITIATIVE AND REFERENDUM Power to amend law pending 
referendum election; 
INITIATIVE AND REFERENDUM - Power to repeal law subject to 
pending referendum election; 
STATUTES - Effective date of law approved by referendum after 
suspension by referendum petition; 
MONTANA CODE ANNOTATED- Sections 1-2-109, 1-2-201(1), 13-27-
105; MONTANA CONSTITUTION OF 1889 - Article V, section 1; 
MONTANA CONSTITUTION OF 1972 -Article III, section 5; 
MONTANA LAWS OF 1993 - Chapter 634; 
OPINIONS OF THE ATTORNEY GENERAL - 45 Op. Att'y Gen. No. 13 
(1993), 42 Op. Att'y Gen. No. 21 (1987). 

HELD: 1. The Legislature lacks the power to modify the measure 
~pan which the voters will vote in the election on 
IR 112. That measure is HB 671, as codified in 1993 
Mont. Laws, ch. 634. 

2. The Legislature retains the power to enact measures 
prior to the referendum election on IR 112 which 
change the taxation of income and corporate licenses. 
Such measures may be enacted contingent upon the 
approval of HB 671. 

3. The Legislature lacks the power to repeal legislation 
whose effectiveness has been suspended by referendum 
petition under Mont. Canst. art. III, S 5, until the 
legislation has become effective following a vote of 
the people. 

4. If approved by the voters, HB 671 becomes effective 
upon the completion of the canvass of the election 
results. 

5. ,>.pproval of HB 671 would include approval by t.he 
people of its retroactive application to tax years 
beginning after December 31, 1992. 

Han. Fred Van Valkenburg 
President 
Montana State Senate 
Capitol Station, Room 305 
Helena, MT 59620 

Dear Senator Van Valkenburg: 

December 16, 1993 

You have requested my opinion on four questions relating to the 
interrelatlonship between 1993 Mont. Laws, ch. 634 (commonly 

~1ontanc) Adrru:-:l~L!_-.J.:;.ive r~egister 
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known and hereafter referred to as "HB 671"), a bill which made 
significant changes in Montana's income and corporate license 
tax laws, and IR 112, an initiative petition seeking a 
referendum vote on HB 671. Following the enactment of HB 671 by 
the legislature and its signature by the Governor, . voters 
submitted petitions to the secretary of State bear1ng the 
signatures of a sufficient number of voters both to refer HB 671 
for approval or rejection by the voters and to suspend 1ts 
effectiveness pending the referendum election. You have posed 
questions which I have phrased as follows: 

1. May the legislature enact a bill requiring the 
election on IR 112 be held on a date other than 
November 8 1 1994, the date which appeared on the 
initiative petitions and on which the next 
regularly scheduled statewide general election 
will be held? 

2. 

3. 

rrj_or to the-: el.f1ct.ion on IR 112, does 
LegislPture have th0 power to amend HB 671? 
so, wh•·t effect would the amendment have on 
referendum elPction? 

Prior to the election on IR 112, does 
Legis!0ture have the power to repeal HB 671? 
so, w.tat ef feet_ 1.;ou i.d the !:'epeal have on 
ref2r0ndum r~l~c~ion? 

the 
If 

t.he 

the 
If 

the 

4. If HB 67 l is sustained by t.he voters in a 
referendum election held in 1994, what effect 
will the result of the referendum election have 
on income and cocporate license tax liabilities 
for c~lendar tears 1993 and 1994? 

In your opinion request, you asked that I answer the questions 
you pose Beridl1y r3ther than in a single opinion, due to the 
exigencies of the current special legislative session. I have 
earlier submitted a response to question l under separate cover. 
~5 Op. Att'y Gen. No. 18 (1993). My responses to questions 2, 
3 and 4 follow herein. 

I. 

The Montana Supreme- Court has described the referendum as a 
species of legislative action, akin to submission of a bill to 
a third house of the legislature for its concurrence prior to 
its finally becoming law. State ex rel. Hay v. Alderson, 49 
Mont . .387, 407, 142 P. 210, 213 (1914), However, the analogy 
between the referendum and a third house of the legislature is 
not perfect, since the people lack the ability, which a 
legislative chamber has, to enact amendments to a referred law. 
Their choice, rather, is to approve or reject it as is. The 
referendum is, in effect, a popular veto of the actions of the 
legislative assembly. ~ 
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Your second question asks whether and to what extent the 
legislature may amend HB 671 prior to the referendum election. 
The reference to amendments to HB 671 lends itself to confusion. 
HB 67l's effectiveness is suspended, and it will not become 
effective until that suspension is lifted through an affirmative 
vote of the people. Technically, there is nothing for the 
legislature to amend until such time as HB 671 is in effect or 
finally approved by ~he voters. There is, however, a referendum 
petition which will be the subject of a public vote at some time 
in the future. There rs also a body of law with reference to 
income and corporate license taxes. Your inquiry deals with the 
extent of the legislature's power to enact laws ~hich either 
affect the wording of the pending referendum ballot issue or 
change the laws with respect to lncome and corporate license 
taxes. 

Your question must be divided into t~o parts. First, does the 
legislature have the power to chan~e ~he tex~ of the law wtjr~~ 
will be referred to the votexs in Lh~ IR 112 election? Seccnd, 
does the legislature cetaln the pv-... ier, prior to theIR 1_];~ 

election, to make changes in ~he j_~l~ome and corporate li~~~SA 
tax laws, either as interim measures to be in effect prior to 
the election or as changes in the law to become effective 
contingent upon approvdl of IR !12 cy the voters? 

The power of the leqislature is plenary, such that the 
legislature may enact laws an any 8ubjG·.t not forbidrten by:~,~ 
constitu.t1on. See(-~-~~' §.~~_1:.~~~-~~1::..-!~~Q~Y....:..__Q.LJi.Q.Dr ~,c: 
Mont. 58, 76, 195 P. 841, 844 ( 192lJ. The consticutions of soxe 
states have affirmativelv removeJ. _i.niticJ.ted or rPferred l.J' . ...r& 

from the .l8gis la.ture' s 90wer, 2_tt,_h~-·-' 'Nard ·;. .tndust_r.Lsl 
~.Qm!!LJl. 70 Ar.iz. 271, 219 P.2d 765 ( 1950) iapplyinq art. IV, 
pt. 1, § 1(6) of the Arizona Constitut~on, which prohibits the 
legisl.ature from amending or rep~alj.ny ini t:iated or: referre~~ 
laws which have been approved by the voters) . Montana· s 
eonsti tu·tior. has no such language, c...n(t the Montana Supreme Court 
has clearly held t.hat the legisl".ture retarns the poweL· t;) 

modify referred 1aws. ~:;.flte -~~X_,t;el. GtJOijman v. Stewart, !:""7 

Mont. 144, 150-51, 187 ?. 641, 643 (1920); 42 Op. Att'y Gen. N<:. 
21 (1987). In Fi~'§_!,__Cof!t.inentg._,L_?av. & Loan v. Direc1:or, 2.29 
Md. 293, 183 A.2d 347, 350-51 \ 1962), the Maryland Court of 
Appeals followed this reasoning in ~ejecting a claim that the 
filing of referendum peLitions di.veste.d the legislature of th., 
power to adopt a measure pending the referendum election. 

I lind the x:easoning of the court in Ginsburg v. Kentucky Uti],_.:.. 
~9.-e, 83 S.W.2d 497 (Ky. Ct. App. 1935), persuasive on this point. 
as well. The case concerned a local ordinance providing for 
construction o£ a municipal elect.ric utility. The voters 
petitioned for a referendum election on the ordinance, and they 
were granted an injunction against the sale of the bonds 
contemplated by the ordinance until such time as the measure was 
approved by the voters. After the petit1on was filed, the town 
council repealed the ordinance. The court held that the 

~ont~na ~dm1~1strative Register l-l/l~/9: 



-40-

repealer did not violate the injunction, nor did it unlawfully 
evade the referendum process. The voters sought the referendum 
specifically to prevent the ordinance from taking effec~. The 
town council gave them the result they sought by repeal1ng the 
ordinance. As long as the repealer was not a subterfuge under 
wh1ch the town sought to reenact a similar ordinance and evade 
the referendum election, the court found no impropriety in the 
repealer. 

The holding in Ginsbu~2 is consistent with what appears to be 
the majority rule in other JUrisdictions, that a legislative 
body retains the power to amend a law pending a referendum 
election, so long as the legislative body acts in good faith and 
does not seek to evade the referendum process by repealing and 
subsequently reenacting the referred law without significant 
change. ~e~_g_._, Wicomico c;gunty v. Todd, 260 A.2d 328 (Md. 
1970); Gilbert v. Ashley, 209 P.2d 50, 51 (Cal. Ct. App. 1949); 
Utah Power & Light co. v. Ogden, 79 P.2d 61 (Utah 1938); Keighly 
v. Bench, 63 P.2d 262, 265 (Utah 1936); Megnella v. Meinin2, 157 
N.W. 991, 992 (Minn. 1916); see also Annotation, 33 A.L.R.2d 
1118, 1130-34 (1953) (collecting cases); but see Oklahoma Tax 
Comm'n v. Smit:_h, 610 P.2d 794, 806 (Okla. 1980) (contra); In re 
Refe!:endum Pet. No .. J., 220 P.2d 454, 459 (Okla. 1950) (contra); 
Opinion of the Justices, 174 A. 853, 854 (Me. 1933) (Contra). 
The Montana Supreme Court has not had occasion to decide this 
~ssue, but I believe it would follow the majority rule. 

In Oklahoma Tax Co~·u~2mi_~h. 610 P.2d 794 (Okla. 1980), the 
Oklahoma Supreme Court dealt with a related but distinct issue, 
holding that the legislature retained the power to adopt laws 
dealing with subject matter which was before the voters in a 
pending initiative election. The court distinguished the 
situation presented by your request for opinion, suggesting that 
the rule with respect to a referendum would be different and 
that the legislature could not amend the law in an area in which 
a referendum election was pending. L<i._ at 806, citing In re 
Referendum Pet. No. 1, 220 P.2d 454 (Okla. 1950). 

The latter observation is dictum, and for the reasons discussed 
herein I do not find it persuasive. I do agree with the Smith 
court as to one aspect of its opinion, however. In reaching its 
conclusion, the Oklahoma court held that the legislature lacks 
the power to change the terms of the measure upon which the 
people will vote. 610 P. 2d at 806. The issue which will be 
submitted to the voters in the referendum election currently 
scheduled for November 8, 1994, will be the terms of HB 671 as 
enacted by the Firth-third Legislative Assembly and codified in 
l993 Mont. Laws, ch. 634. That is the "act of the legislature" 
upon which the people have exercised their power of referendum, 
~ Mont. Canst. art. III, S 5, and the legislature does not 
have the power to require submittal of a different issue in the 
IR 112 referendum election. A bill requiring that the 
referendum election be conducted with respect to a different 
amended act would clearly infr1nge the people's right of 
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referendum. Thus, it is my opinion that the legislature does 
not have the power to enact a bill changing HB 671 as it will be 
submitted to the voters. 

However, the ordinary powers of the legislature have not been 
otherwise diminished by the referendum power found in article 
III, section 5 of the constitution. The legislature remains 
free to adopt legislation dealing with income and corporate 
license taxes. Thus, the legislature would have the power to 
enact a law providing that, upon the contingency of liB 671 
becoming effective following a referendum election, tts 
provisions will be amended in some regard, or even repealerl 
entirely. !:'cL 2 fu)th~rl!'!D.d Statutor:y _ _:~ns truc:.tJ.Qf! § 3 3. 07 & n. 6 
(5th ed. 1993) (collecting cases hold~ng that legislation may be 
made effective contingent upon a vote of the people). As notea 
above, the Mcntana Supreme Court has cleaL'lY held that the 
leg isla tu re has the power to amE~nd laws aaoptecl by i nit iati v•~ u:c 
referendum. Stat~_.3_L___I'_~.- Got~l}).fl_fl_Y_, __ Stew<!t:!, 57 11ont. l44, 
150-51, 187 P. 641, 643 ( 1920); 42 Op. Att. 'y Gen. No. 21 ( 1967). 

The legislature could also make changes in the income .:1nct 
corporate license tax la~1s, including changes effective only 
during the period when HE 67l's effectiveness is suspended by 
the current referendum petitions. If the law were otherwise, 
the legislature '"'ould be powerless to actc in the face of an 
emergency s 1 tuaticn .,.,hich could concei vab.ly arise either frorn 
the people'~ power to suspend the effectiveness of laws pendinq 
a referendum oc from other unrelated ex!gencies. 

A hypot:hetical example illustrates the point. HB 671, in 
addition to adopting changes in the tax laws, repealed the 
existing provisions for itemized deductions for income tax 
purposes. 1993 Mont. Laws, ch. 634, 'i 22. suppose, for 
example, the legislature had placed the repealer language from 
HE 671 in a separate bill rather than incorporating it 1n 
HE 671. The suspension of HB 671 effectively reinstated the 
income tax laws previously in effect, to the extent they had 
been cl'anged by HE 671. However, the referral of HB 671, and 
the suspension of its effectiveness, would not of itself 
supplant a separately enacted repeal of the existing tax 
deduction laws. Under this hypothetical state of facts, if the 
referendum on HB 671 were to have the effect of divesting the 
legislature of the power to act in this area pending tne 
election, Montana would have an income tax structure with no 
provlsions for itemized deductions from income. Nothing would 
preclude the legislature from enacting provisions allowing 
itemized deductions pending the referendum election in such a 
case. 

The universe of potential amendments to existing corporate and 
income tax law is endless, and an attempt to evaluate all of 
them quickly enters the realm of speculation and conjecture. 
The legislature should be aware, however, that courts in other 
jur isdlctions have held that amendments may not: be used to 
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infringe the people's power of referendum. Consequently, 
legislation whose effect was to undo the suspension of HB 671 
prior to the referendum election might be vulnerable to a 
successful court challenge, and could not be relied upon to 
obviate the need for an election on IR 112. See Citizens for 
Financially Responsible Gov't v. Spokane, 99 Wash. 2d 413, 662 
P.2d 845, 852 (1983). 

In sum, the legislature retains the power to enact. laws dealing 
with the subject matter of income and corporate l~cense taxes, 
despite the pending referendum election on HB 671. The 
enactment of legislation in this area cannot change the text of 
the measure to be submitted to the voters and any enactments of 
the legislature in this area will not affect the necessity of 
holding a referendum election on IR 112. 

II. 

Your third question deals •.;ith the legislature's power to repeal 
HB 671 prior to the referendum election. Because of the 
peculiar status of HB 671 as a law suspended by referendum 
petition, it is my opinion that the Legislature does not have 
the power to repeal it. 

A bill may not be "repcr,lcd" prior to its enactment by the 
legislative authority. Repe~l signifies the abrogation of one 
statute by another. Buttcc"-~-?1. BostoCL__(onso1. Minin~_y_,_, 

Montana Ore Purchasing Co., 24 Mont. 125, 133, 60 P. 1039, 1042 
(1900). HB 671 has not been finally enacted by the legislative 
authority of the State of Montana, and it is therefore not a 
"statute." It lacks the concurrence of the people, and pursuant 
to the terms of Mont. Const. art. III, § 5(2), it becomes 
operative as law ''only afte1. it is approved at an election." 
See also Mont. Code Ann. § 13-27-105(3). Because its 
effectiveness is suspended pending further legislative action 
through the referendum process, it is not a statute and it may 
not be repealed by the legislature until after the people have 
given it their approval. 

If HB 671 had not been suspended by the referendum petitions, 
different considerations would come into play. Article III, 
section 5, provides that a law which has not been suspended "is 
in effect." The Montana Supreme court, in interpreting the 
predecessor provision of the 1889 constitution, held that a law 
which has not been suspended is in effect until the result of 
the election disapproving it is proclaimed as provided by law. 
Lodge v. Ayers, 108 Mont. 527, 534-35, 91 P.2d 691, 694-95 
(1939); Fitzpatrick v. Board of Examiners, 105 Mont. 234, 240-
41, 70 P.2d 285, 287-88 (1937). I express no opinion here on 
the issue, which your opinion request does not present, of 
whether the legislature may repeal a law which is the subject of 
a pending referendum election but whose effectiveness has not 
been suspended under Mont. Canst. art. III, § 5. 
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There is authority in other states for the proposition that 
repeal of a law subject to a pending referendum election 
obviates the need for the election to be held. see, e.g., 
Yakima v. Huza, 407 P.2d 815 (Wash. 1965). Since .it is my 
opinion that the legislature may not repeal HB 671 prior to its 
final enactment by the people, I need not address the issue of 
whether repeal would obviate the need for an election. 

However, the legislature retains the power to withdraw its 
consent to a law it has enacted which has been the subject of a 
successful referendum petition. Just as the concurrence of the 
people is required to sustain such a law, the continued 
concurrence of the legislature is required to maintain .its 
effectiveness. The legislature retains the power to repeal laws 
enacted by initiative or ref,qrendum. Stat<?~...f.'l'.....£~_h Goodm9.D~ 

~. 57 Mont. 144, 150-51, 187 P. 641, 643 (1920); 42 Op. 
Att'y Gen. No. 21 (1987), If HB 671 wer~ to he approved by ~te 
people, the legislature would retain the power to call its~' f 
into session the day after the election results were official 
and repeal the law in its entirety, if it chose to do so. The 
only lawful check on such activity, other constitutional 
requirements having been observed, is in the responsibility of 
the legislators to answer to the voters aL the ballot box for 
their actions. See Oklahoma Tax Comm'n _y __ ,__j)mith, 610 P. 794, 
806 (Okla. 1980). 

III. 

Your fourth question deals with the effective date of HB 671 if 
it is approved by the voters in the referendum election. You 
inquire whether HB 671 can hove any effect on the tax liability 
of a Montana taxpayer before the t.ime it is approved by the 
vot.ers. 

With regard to this question, the language 
constitution is clearer than that of its 1972 
Article V, section 1 of the 1889 constitution 
pertinent part: 

of the 1889 
counterpart. 

provided, in 

Any measure referred to the people shall still be in 
full force and effect unless such petition be signed 
by fifteen per cent. of the legal voters of a majority 
of the whole number of the counties of the state, in 
which case the law shall be inoperative until such time as it shall be passed 
upon ar a11 election. and the result has bee11 determined and declared as 
provided by law. 

(Emphasis added.) The intent of this language is clear. It 
holds ·• inoperative" a suspended law "until" it has been approved 
by the people in a referendum election. 
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Article III, section 5(2) of the 1972 constitution contains the 
following language on the effectiveness of a law subject to a 
referendum: 

An act referred to the people is in effect until 
suspended by petitions signed by at least 15 percent 
of the qualified electors in a majority of the 
legislative representative districts. If so suspended 
the act shall become operative only after it is 
approved at an election, the result of which has been 
determined and declared as provided by law. 

While the first sentence of the 1972 constitutional provision, 
read in isolation, would appear to allow a construction that a 
suspended law is effective with respect to transactions which 
occur "until" petitions bearing sufficient signatures have been 
filed to suspend it, ~n my opinion this would be an erroneous 
construction for two reasons first, and most important, it 
would not gi~~ "ull etfect to the second sentence of the 
section, which states ~hat a suspended provision ''shall become 
operat.ive only ,,fcer it is approved at an election." (Emphasis 
added.) This sc,nt8nce clearly contemplates that a suspended 
provision is "inoperative" in the same sense <'IS that intended by 
the 1889 const1~~tion, i.e., ~t is of nc force and effect until 
approved at an e!ectlon. 

Second, there .:..s :,o lrc!ic.-·~t~c:.. in the constitutional r.onventil"1n 
proceedings t~~~ tl,~ cnangc ~n language between the 1889 and 
19"/2 constitu'...lU~LZ ~,o.;.:J.s ~:~tenc!eri to work a change tn t.he law. 
Rather/ the tran::;cripts e1nd :-·;:)mmittee reports with respect to 
the provisio!1 •,,,t-,ich becatr.e article III, section 5 clearly 
suggest that. tne conventlo~ Lhought it was tJSing clearer and 
more modern language to express the same legal concepts which 
were found in the l889 constitution. ~_,__g_._, II _1972 Mont. 
Canst. Conv. 820 (1981) (committee report stating that ''[t]he 
only changes" from the 1889 version were in the number of 
petition signatures required, and that the two provisions were 
otherwise "analogous"); VII 1972 Mont. Canst. Conv. 2717 (1981) 
(remarks of De.legate Etchart) (stating that "the only changes" 
from the 1889 provision were in the number of signatures 
required, and that the 1972 language was "parallel" to the 
earlier language). 

The legislature has specifically addressed the effectiveness of 
initiatives and referenda in Mont. Code Ann. S 13-27-105, which 
provides in pertinent part: 

(3) Unless specifically provided by the legislature 
in an act referred by it to the people or until 
suspended by a petition signed by at least 15% of the 
qualified electors in a majority of the legislative 
representative districts, an act referred to the 
people is in effect as provided by law until it is 
approved or rejected at the election. An act that is 
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rejected is repealed effective the date the result of 
the canvass is filed by the secretary of state under 
13-27-503. An act referred to the people that was in 
effect at the time of the election and is approved by 
the people remains in effect. An act thill was suspmded by 
a petitio11 and is approved hy i/ze people is effective the date the result of 1ize 
canvass is filed by 1he secretary of state wzder 13-27-503. 

(Emphasis added.) In my opinion, HB 671 is currently not "in 
effect," and will not be "in effect" until the results of an 
election approving it are established by canvass, as provided in 
Mont- Code Ann. § 13-27-105. 

If HB 671 were silent with respect to its effective date, the 
above discussion would be dispositive, and HB 671, if approved 
by the voters, would be applicable to income earned after it 
becomes effective as provided in Mont. Code Ann. § 13-27-105. 
However, HB 671 contains a peculiar effective date provision 
which, in my opinion, compels a different result for this piece 
of legislation. 

1'.11 legislation has an effective date, either a date 
particularly stated in the bLll itself, or, if no date ts 
specified, either January l, July 1 or October 1 following 
passage and approval, depending on the nature of the statute. 
Mont. Code Ann. S 1-2-201(1). Further, legislation may be mane 
to operate retroactively 1n some cases if the legislatur-e 
expressly so decLares. Mont. Code Ann. S 1-2-109. 

HB 671 contains the following effective date provision: 

[This act] is effective on passage and approval and 
applies retroactively within the meaning of 1-2-109, 
to tax years beginning after December 31, 1992. 

1993 Mont. Laws, ch. 634, S 23. This provision is part of 
HB 671, and will be among the provisions submitted to the voters 
for approval pursuant to IR 112. The voters will not be given 
the option of amending HB 671 to change its effective date, 
since the referendum process envisions only a choice between 
approval, in toto, of the legislative enactment, or disapproval. 
If the voters approve HB 671, it is my opinion that they will 
have approved its retroactive application to tax years beginning 
after December 31, 1992. 

You have not asked my opinion as to the speci fie issue of 
whether the legislature, or the people through referendum, may, 
consistent with the federal or state constitutions, enact a bill 
changing the tax rate applied to income earned in earlier tax 
years, as HB 671 would do if approved by the voters. I express 
no opinion herein on that question, in keeping with the 
longstanding practice of this office to avoid expressing 
opinions on the constitutionality of proposed legislation, 
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especially when no opinion on the constitutional issue has been 
requested. 

IV. 

The discussion in Parts and II above refers only to the 
existence of legislative power under our constitution to repeal 
HB 671 prospectively or to change the income and corporate 
license tax laws pending the referendum election. I express no 
opinion as to the advisability of any substantive amendments to 
Montana's tax laws pending the outcome of the referendum 
election. I note, however, that the Montana Supreme Court has 
been vigilant in protecting the people's right of initiative and 
referendum, and any legislation touching these issues certainly 
will, if challen(1ed, receive exacting scrutiny by the courts to 
ensure that it does not interfere with the right of the people 
to express their will with reference to HB 671. 

THEREFORE, IT IS MY OPINION: 

1. The LP(~ ts lat,lre lacks the power to modify the measure 
upon which the voters will vote in the election on 
IR 112. That measure is HB 671, as codified in 1993 
Mont. Laws, ch. 634. 

2. The Ley1slature tctains the power to enact measures 
prior t.o the referendum election on IR 112 which 
chanqe the Laxation of income and corporate licenses. 
Such measures may oe enacted <::ontingrmt L>pon the 
approval of HB 671. 

3. The Legislature lacks the power to repeal legislation 
whose effectiveness has been suspended by referendum 
petition under Mont. canst. art. III, s 5, until the 
legislation has become effective following a vote of 
the people. 

4. If approved by the voters, HB 671 becomes effective 
upon the completion of the canvass of the election 
results. 

5. Approval of HB 671 would include approval by the 
people of its retroactive application to tax years 
beginning after December 31, 1992. 

jpm/cdt/dm 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE CQMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Co~ittee. 

The Adlninistrati·y·-= C.;de Coi!!lllittee has the autb.o:r::ity to make 

recommendatic::l:> ~o an <>.gencr· t€e.garding the adoption, amendment, 

or :repeal of a :::-"oJ.le or Lo request that the agency prepare a 

,;tatement of tb." esti!Ilated .;,conomic impact of a proposal. In 

addition, the ~o~.ittee ~ay poll the wembers of the Legislature 

to determine if a proposed rul~ is ~onsistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee Wf!!lcomes comments from the public and invites 

m~ers of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: Administrative Rules of Montana (ARM! is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules·adopted up to 
three months previously. 

~~ Administrative Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administratiy_'§!_&y_l~ of Montana !ARM): 

Known 
Subject 
Ma.tter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbera and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
September 30, 1993. This table includes those rules adopted 
during the period October 1, 1993 through December 31, 1993 and 
any proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1993, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1993 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

2.21.224 
2.21.908 

and other rules - Annual Vacation Leave, p. 2861 
and other rules • Disability and Maternity Leave 
Sick Leave - Parental Leave for State Employees, 
p. 827, 2372 

2.21.1812 Exempt Compensatory Time, p. 2462 
2. 21.3607 and other rule11 • Veteran11' Employment Preference 

p. 2464 
(Public Employees' Retirement Board) 
I· II Establishment and Implementation of Family Law Orders 

I·V 

2.43.302 

2.43.302 

2.43.418 

Splitting and Paying Montana Public Retirement 
Benefits, p. 1580, 2400 
Retiremet~-t Incentive Program Provided by RB 517, 
p. 742, 2008 
at~-d other rules • Definitions - Request for Release 
of Information by Members Effect of Voluntary 
Elections • Lump Sum Payments of vacation or Sick 
Leave Purchase of Previous Military Service 
Modifications Affecting Actuarial Cost - Disability 
Retirement Conversion of Optional Retirement 
Benefit Upon Death or Divorce from the Contingent 
Annuitant, p. 2864 
and other rules 
Provided by HB 517, 
Accrual and Payment 
of Elected Service, 

Retirement Incentive Program 
p. 2057. 2762 
of Interest for Previous Periods 
p. 496, 1199 
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2.43.609 

(Teachers' 
I-II 

2.44.201 

2.44.405 

-50-

Funding Availablo!! for Post-Retirement Adjustments, 
p. 359' 1200 
Retirement Board) 
Implementing the Provisions of SB 173 Pertaining to 
the Establishment and Implementation of Family Law 
Orders, p. 1584, 2404 
and other rules Adopting the Current Model 
Procedure Rules - Updating the Calculation of Part-
Time Service - Clarifying the Retirement Effective 
Date · Correcting Benefit Amount Quoted - Requiring 
Copies of Member's Contracts be Submitted When 
Applying for Retirement Benefits Clarifying 
Invest:Jnent Earning Available for Post Retirement. 
Adjustments Implementing Amendments to SB 226 
.l'.dopted by the First 1992 Special r,egislative Session 
Relating to the Teachers' Reti:t'el!lent System, p. 492, 
1201 
and other rules - Adjusting Disability Allowances -
Interest on Non-Paymeut for Additional Credits 
Creditable Service fer Teaching in Priva.t::e 
Educational Institutioo.s, p. 2858 

(State 
I 

Coll2p~"nsatiof' !ns>.,rance Fund) 

2.55.101 

2.55.320 

2.55.327 

Establishiug Criteria for Asse.ssing a PremJ.wn 
Surcharge, p. 2060. 2527 
and other rules - Organization of the State Fund 
Open Meetings Estnblighment of Premium Rates, 
p. 748, 1635 
a:;.d other ::-ule Method for Assignment of 
ClassifiGations of Employments Construction 
Industry Premium Credit Program, p. 970, 1485 
and other rules - Construction Industry Program -
Scheduled Rating for Loss Control Non-complianc., 
Modifier and Unique Risk Characteristics Modi fie:c, 
p. 2870 

AGRICULT[RE. Department of. Title 4 

I-II and other rules - Civil Penalties - Enforcement and 
Matrix - Sale, Distribution and Inspection of Nursery 
Stock in Montana, p. 2580 

I-III and other rules Civil Penalties Relating to 
Beekeeping in Montana - Designating Regulated Bee 
Diseases Clarifying the Apia:t'y Registration 
Forfeiture Procedure Restrictions on Apia:t'y 
Registration, p. 1588, 2120 

I- IV and other rules Importation of Mint Plants and 
Equipment Into Montana - Field Inspection - Mint oil 
Fee, p. 750, 1637 

I-IX and other rules - Civil Penalties - Inspection Fees -
Assessment Fees Produce Grades Relating to the 
Distribution of Produce in Montana - Verification of 
Produce Grown in Montana - Commodity Grade and 
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4.10.206 
4.12.3007 

-Sl-

Charges • Control of Apples • Grading of Cherries · 
Wholesalers and Itinerant Merchants, p. 1163, 1636 
Licensing for Pesticide Operators, p. 2063, 2669 
and other rules · Civil Penalties Relating to the 
Distribution of Seed in Montana · Seed License Fees · 
References to Seed Processing Plants · Seed Buyers 
and Seed Public Warehouses • Bonding of Seed Buyers 
and Seed Public Warehouses, p. 972, 1486 

STATE AUDITOR, Title 6 

I· II and other rules · Establishing Accreditation Fees for 
Annual Continuation of Authority · Defining "Money 
Market Funds" as they Relate to Investments by Farm 
Mutual Insurers • Remove Limitations on the Issuance 
of Credit Life and Credit Disability Insurance to 
Joint Debtors Prohibiting Discrimination in 
Determining Eligibility for Personal Automobile 
Insurance Wage Assignments Voluntary Payroll 
Deduction, p. 2163, 2764 

I·XI Continuing Education Program for Insurance Producers 
and Consultants, p. 2466, 3004 

I·LV Administration and Enforcement of Laws Regulating 
Standards for Companies Considered to be in Hazardous 
Financial Condition · Annual Audited Reports • Life 
and Health Reinsurance Agreements Reports by 
Bolding Company Systems Establishing Accounting 
Practices and Procedures to be Used in Annual 
Statements Credit for Reinsurance, Including 
Letters of Credit Standards for Valuation of 
Insurer Securities and Other Invested Assets, 
p. 1726, 2408 

6. 6. 502 and other rules Medicare Supplement Insurance, 
p. 979' 1487 

(Classification and Rating Comsittee) 
I·IX Temporary Rules on Matters Subject to Notice and 

Hearing Before the Classification and Rating 
Committee, p. 1173, 1638 

I·X Matters Subject to Notice and Hearing Before the 
Classification and Rating Committee, p. 1781, 2225 

COMMERCE, Department of. Title 8 

(Board of 
8.4.301 

Alternative Health Carel 
and other rules · Fees • Licensing by Examination -
Direct Entry Midwife Apprenticeship Requirements -
Unprofessional Conduct High Risk Conditions 
Consultation on Transfer Conditions Required 
Reporting, p. 1055, 1639 
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8.4.404 

(Board of 
8.8.2801 
(Board of 
8.10.405 
(Board of 
I 

(Board of 
I-IX 

(Board of 
8.22.502 

(Board of 
8.24.409 
(Board of 
3.30.407 

(Board of 
8.32.406 

(Board of 
8.35.408 
8.35.414 
(Board of 
8.36.401 

8.36.602 

8.36.801 

(Board of 
8.39.504 

(Board of 
8.40.404 

(Boa"'d of 
8.42.402 

1·1/13/94 
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and other rules Certification for Specialty 
Practice Conditions Which Require Physician 
Consultation • Continuing Education, p. 2713 

Athletics) 
and other rules - Kickboxing, p. 363, 1109, 1320 

Barbers) 
Fee Schedule, p. 2168 

Chiropractors) 
and other rule - Interns and Preceptors 
Applications, p. 1592 

Clinical Laboratory Science Practitioners) 

Fees 

Clinical Laboratory Science Practitioners, p. 2055, 
2766 

Dentistry) 
and othez: rules Licenses Issued for Conducting 
Parimutuel Wagering Daily Double Feature 
Requirements of Ll.cense~ Pool Calculati.u..:-.. a, 
p. 1595, 2412 

Landscape Architects) 
Fee Schedule, p. 2986 

Funeral service) 
and other rules - Fees · Unprofessional Conducl: -
Crematory Facility Regulation - Casket/Containers -
Shipping Cremated Human Remains - Identifying Metal 
DJ.sc - Processing of Cremated Remains - Crematory 
Prohibitions, p. 1787, 2670 

Nursing) 
and other rule Licensure for Foreign Nurses. 
Prescribing Practices, p. 385, 1202 

Occupational Therapy Practice) 
Unprofessional Conduct, p. 2483 
Therapeutic Devices, p. 1598, 2231 

Optometrists) 
and other rules • Board Meetings - Applications for 
Examination - Examinations - Reciprocity - General 
Practice Requirements Fees Applicants for 
Licensure, p. 1447, 2121 
Continuing Education - Approved Programs or Cour~es, 
p. 2294 
and other rule - Therapeutic Pharmaceuth::al Agents · 
Approved Drugs, p. 2485 

Outfitters) 
and other 
Conduct of 
Conduct, p. 

Pharmacy) 

rules Outfitter Operations Plans 
Outfitters and Guides - Unprofessional 
2070 

and other rules - Fees · Out-of-State Mail Service 
Pharmacies, p. 2073, 2586 

Physical Therapy Examiners) 
Examinations - Fees - Temporary Licenses - Licensure 
by Endorsement, p. 2587 
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(Board of Private Security Patrol Officers ~ Investigators) 
8. 50. 42 8 and other rules - Experience Requirements - Insurance 

Requirements - Fees, p. 1450, 2413 

(Board of 
8.52.604 

8.52.606 

(Board of 
8.54.407 

(Board of 
8.56.409 

(Board of 
8.57.401 

8.57.403 

(Board of 
8.58.406A 

8.58.419 

(Board of 
8.59.402 

8.59.501 

(Board of 
8.61.401 

8.61.402 

8.61.404 

(Board of 
8.62.502 

(Building 
6.70.101 
(Weights 
8.77.102 

Psychologists) 
and other rules Application Procedures 
Examination • Fee Schedule, p. 1792, 2232 
and other rule - Required Supervised Experience 
Licensees from Other States, p. 2590 

P~lic Accountants) 
Qualifications for a License as a Licensed Public 
Accountant, p. 1453, 2122 

Radiologic Technologists) 
and other rules - Examinations - Renewals - Fees · 
Permits - Permit Fees, p. 1455, 2912 

Real Estate Appraisers) 
and other rule Definitions 
Requirements, p. 501, 1642 
and other rules Examina tiona 
Requirements Education Requirements 
Agricultural Certification, p. 2170, 2775 

Realty Regulation) 

Experience 

Experience 
Fees 

and other rules - Applications - Trust Accounts -
Continuing Education Unprofessional Conduct 
Property Management, p. 1063, 1909, 2123. 2233 
Grounds for License Discipline - General Provisions 
Unprofessional Conduct, p. 2719 

Respiratory Care Practitioners) 
and other rule - Definitions - Use of Pulse Oximetry, 
p. 2487 
and other rules - Applications - Temporary Permits 
Renewals - Continuing Education, p. 1458, 2125 

Social Work Examiners and Professional Counselors) 
and other rules Definitions Licensure 
Requirements for Social Workers, Application 
Procedures for Social Workers Licensure 
Requirements for Professional Counselors. p. 2296, 
3015 
and other rule - Licensure Requirements for Social 
Workers and Professional Counselors, p. 92, 1325 
and other rules - Fees - Ethical Standards for Social 
Work Examiners and Professional Counselors - Inactive 
Status Licenses, p. 2988 

Speech-Language Pathologists and Audiologists) 
and other rules - Aide Supervision - Nonallowable 
Functions of Aides, p. 1795, 2913 

Codes Bureau) 
and other rules - Building Codes, p. 2173 

and Measures Bureau) 
and other rule - Fees for Testing and Certification -
License Fee Schedule for Weighing and Measuring 
Devices, p. 1077, 1501 
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(Milk Control Bureau) 
8.79.101 and other rules Definitions Transactions 

Involving the Purchase and Resale of Milk within the 
State, p. 2301, 3016 

(Financial Division) 
8. 80.101 and other rules Banks Reserve Requirements 

Investment in Corporate Stock Investments of 
Financial Institutions · Limitations on Loans · Loans 
to a Managing Officer, Officer, Director or Principal 
Shareholder· Corporate Credit Unions, p. 1599, 2198, 
2776 

(Board of Milk Control) 
8.86.301 and other rules· Transportation of Milk from Farm

to-Plant: and as it Relates to Minimum Pricing 
Readjustment to Quotas · Settlement Fund Payments, 
p. 2315, 3018 

3.8E.30l Monthly Calculation of the Class I Milk Paid t·· 
?reducers, p. 1797, 2234 

8. 8 6. 3 01 Emergeucy l'.mendment Calculating the Class 1: M.i'. ~' 
Paid to Milk Producers, p. 1203 

(Lc)C:"!] (;overn:ment }\.s.sistanee Division} 
S.J4.4102 Report Filing Fees Paid by Local Goveuunent Entitc·. 

Under the Montana Single A11dit Act, p. 755, l328 
(Board of Investments) 
9.97 .1302. an.d other rules l:'efiriticms Seller/S"rv-tr .. ·~. 

Approval Procedures r~oan Loss Reserve Accoun~--, 

p. 1247, 2235 
(Business Development Division) 
8. 99.401 and other rul.es Mic-.robus:iness Finance Progr;o.n, 

p. 1800, 2236 
(Board of Housing) 
8.111.405 and ather !cule · Income Limits and Loan Amounts 

Cash Advances Reverse Annuity Mortgage Loan 
Provisions, p. 503, 1207 

(Montana State Lottery) 
8.127.407 Retailer Commission, p. 2078 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.901 and other rules • Special Education, p. 757, 1913, 

(Board of 
I 
10.57.211 
10.60.101 

1·1/13/94 

2415 
Public Education) 

Certification · Early Childhood, p. 2323 
Test for Teacher Certification, p. 1463, 2781 
and other rules · Board of Public Education Policy 
Statement · Due Process in Services • Identification 
of Children with Disabilities Opportunity and 
Educational Equity Special Education Student 
Records · Special Education Records, p. 2326 
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10.66.101 and other rules - General Educational Development -
Requirements Which Must be Met in Order to Receive 
High School Equivalency Certificates - waiver of Age 
Requirements - Method of Applying - Fees - waiting 
Period for Retesting Issuance of Equivalency 
Certificates, p. 2593 

(State Library Co=mission) 
10.101.101 Organi%ation of the State Library Agency, p. 1461, 

2783 

FAMILY SERVICES, Department of, Title 11 

I 

11.7. 313 
11.7.601 

11.12.101 

11.12.101 
11.14.103 

12.3.112 

12.3.123 

12.3.402 
12.6. 901 

I 

I 

I-III 

I-IX 

I-XXV 

I-XXXIV 

Qualifications of Respite Care Providers, p. 1251, 
3019 
Foster Care Payments, p. 589, 1208 
and other rules Foster Care Support: Service,,, 
p. 2080, 2528 
and other rules - Youth Care Facilities, p. 1079, 
1506 
Definition of Youth, p. 591, 1209 
and other rules - Day Care Facility Licensing and 
Registration Requirements, p. 333, 1210 

Setting of Nonresident Antelope Doe/Fawn Licenses, 
P- 2201, 2914 
Nonresident Comb~r>ation Li.cense Alternate T..lsl', 
p. 2199' 2915 
License Refunds, p. 105, 951, 1330 
Water Safety Regulations - Allowing Electric Motors 
on Lake Elmo, p. 1963, 2916 

Administrative Penalties for Violations of Ha%ardous 
Waste Laws and Rules, p. 2992 
water Quality Permit and Degradation Authori%ation 
Fees, p. 2489 
Health Care Authority - Process for Selection of 
Regional Health Care Planning Boards. p. 1972, 241h 
Health Care Facility Licensing - Licensure Standards 
for Residential Treatment Facilities, p. 1809 
and other rules - Implementation of the water Quality 
Act's Nondegradation Policy, p. 2723 
Air Quality Bureau - Operating Permits for Certain 
Stationary Sources of Air Pollution, p. 1817, 2933 
and other rules Air Quality Air Quality 
Permitting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Testing 

Protocol and Procedure Wood Waste Burners, 
p. 1264, 2530, 2919 

Montana Administrative Register 1-1/13/94 



16.6.901 

16.8.1107 

16.8.1903 

16.14.406 

16.14.501 

16.14.501 

16.14.502 

16.20.603 

16.24.104 

16.28.701 

16.28.1005 

16.32.302 

16.38.301 

16.44.102 

16.44.125 

16.44.202 

(Petroleum 
16.47.311 

-56-

and other rules - Records and Statistics - Filing 
Death Certificates - Burial Transit Permits - Dead 
Body Removal Authorization • Notification of Failure 
to File Certificate or Body Removal Authorization, 
p. 2599, 3023 
and other rules Air Quality Preconstruction 
Permits, p. 1965, 2930 
and other rule - Air Quality - Air Quality Operation 
and Permit Fees, p. 1807, 2531 
Solid and Hazardous waste - Disposal Fees for Solid 
Waste, p. 1318, 1931 
and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2083, 2672 
and other rules Solid Waste Management, p. 814, 
1645 
and other r-~les - Solid Waste - l>Iunicipal Solid Waste 
Management, p. 2203, 2784 
and other rules Water Quality Surface Water 
Quality Standards, p. 2737 
Children's Snecial Health Services Eligibility 
Requirements for che Children's Special Health 
Ser~ices Program, p. 1262, 1933 
and o<:her rules • School !==izat:i.on Requirements, 
p. 505, 1214 
'l'U.berculosis Cont.ml Requirement:! !or Schools and Day 
Care Facilities, p. 2721 
Licensing and Certification - Updating References to 
National Construction Codes, p. 1178, 1658 
and other rules - Public Health Lab and Che~istry Lab 
Addressing Laboratory Fees for Food, Consumer Sa.tety 
and Occupational Health Analysis, p. 181.2, 2239 
and other r-~les - Hazardous Wastes Hazardous Waste 
Management, p. 2330, 2952 
and other rules - Hazardous waste Facility Permit 
Fees - Ha:ardous Waste Management Attorney's Fees 
in Court Action Concerning Release of Records, 
p. 1254, 2009 
and other rule Hazardous Waste Underground 
Injection Wells, p. 1608, 2126 
Tank Release Compensation Board) 
and other r-~les - Consultant Labor Classifications, 
p. 2206, 2678 

TRANSPORTATION. De~tment of. Title 18 

18.8.101 and other rules • Motor Carrier Services (Formerly 
"Gross Vehicle Weight•), p. 2875 

CORRECTIONS AND HOKAN SERVICES. Department of, Title 20 

(Board of Pardons) 
20.25.101 and other rules • Revision of Rules of the Board of 
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Pardons - ARM Title 20, Subchapters 3 through 11, 
p. 2495 

JUSTICE, Department of, Title 23 

I 

I 

I-II 

I· II 

I-VI 

I-VII 
23.5.101 

23.16.101 

I-XX 

(Workers's 
24.5.301 

24.16.9007 

24.26.202 

24.29.702G 

24.29.1402 

24.29.1409 

24.29.1416 

24.29.1504 

24.~9.1531 

Issuance of Seasonal Commercial Driver• s License, 
p. 1610 
Affidavit Form for an Indigence Financial Statement, 
p. 1465, 2532 
Montana Peace Officer Standards and Training - Public 
Safety Communications Officers, p. 519, 1513 
Probation and Parole Officer Certification, p. 521, 
1514 
and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision of 
Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Equip~ent · 
Other Provisions Dealing with Fire Safety, p. 1855, 
2953, 3025 
Regional Youth Detention Services, p. 2886 
State Adoption of Federal Hazardous Materials 
Regulations, p. 1469 
and other rules Regulating Public G~ling, 

p. 1974, 2786, 3025 

Certification of Managed Care Organizations for 
Workers• Compensation, p. 2890 
Compensation Judge) 
and other rules Procedural Rules of the Court, 
p. 2747 
Prevailing Wage Rates • Service Occupations, p. 391, 
1331 
and other rules • Rules of Procedure before the Board 
of Personnel Appeals - Labor-Manag~ent Relations and 
Grievances, p. 2339, 3026 
and other rule • Groups of ~players that Self-Insure 
for Workers• Compensation Purposes, p. 1613, 2240 
Liability for Workers for Medical Expenses for 
Workers• Co~pensation Purposes - Pa~ent of Medical 
Claims, p. 1870, 2801 
Travel Expense Reimbursements for Workers' 
Compensation Purposes, p. 1872, 2804 
Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Dats of 
Injury, Date of Service, p. 1876 
and other rules ~ Selection of Treating Physician for 
Wor~ers• Compensation Purposes, p. 1878, 2809 
and other rules - Chiropractic Services and Fees in 
Workers' Co~penaation Matters, p. 1089, 1659 
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STATE LANDS. Department of, Title 26 

I 

I 

26.3.180 

Rental Rates for Gra~ing Leases and Licenses - Rental 
Rates for Cabinsite Leases Fees for General 
Recreational Use License, p. 2496 
Assessment of Fire Protection Fees for Private Lands 
Under Direct State Fire Protection, p. 1881 
and other rules • Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471, 
2536 

LIVESTOCK, Department of, Title 32 

32.2.401 Fees for Slaughterhouse, Meat Packing House or Meat 
Depot License, p. 1180, 2417 

I Reject, Modify or Condition Permit Applications in 
the Sharrett Creek Basin, p. 1101, 1515 

I·VII Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454, 561, 
1668 

36.12.101 and other rules Definitions Application and 
Special ?ees - Jgsuance of Interim Permits - Testing 
and Monitoring, p. 593, 1335A 

36.12.202 and other rul~s Water Right Contested Case 
Hearings, p. 2086 

36.17.101 and other rules - Renewable Resource Grant and Loan 
Program, p. 2498, 3040 

PUBLIC SERVICE REGULATION, DepartmeRt o~~ Title 38 

I Adoption by Reference of the 1993 Edition of the 
National Electrical Safety Code, p. 2606, 3042 

I-II Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and Variance Range, p. 523, 1672 

3 8. 3. 7 02 Class E Motor Carriers - Motor Carriers Authori~ed to 
Transport Logs, p. 2370, 2966 

38.4. 801 and other rules Rear-End Telemetry Systems for 
Trains, p. 2602, 3041 

38.5.102 and other rules MinimUlll Filing Requirements 
Procedures for Class Cost of Service • Rate Design, 
p. 596, 1669 

38.5.2202 and other rule - Federal Pipeline Safety Regulations, 
p. 2604, 3043 

38.5.2601 and other rules - TelecoDDDunications Services and 
General Utility Tariff Price List Filing 
Requirements, p. 2699, 1336 

38.5.3345 Unauthori~ed Changes of Telephone Customers• Primary 
Interexchange Carrier (PIC), p. 2368, 3044 
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REVENUE· Department of, Title 42 

I 

I-II 

42.11.301 
42.12.103 

42.15.121 

42.17.105 

42.17.105 
42.17.111 

42.18.105 

42.19.401 
42.20.137 

42.20.161 

42.20.303 

42.21.106 
42.21.162 
42.22.101 

42.22.1311 

42.26.101 

42.31.102 
42.31.402 
42.35.211 

Tax Information Provided to the Department of 
Revenue, p. 1192, 2811 
Exe~X~Ptions Involving OWnership and Use Tests for 
Property, p. 2212, 2968 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p- 2003. 2423 
and other rule ·Taxation of Indian Income, p. 2719, 
242, 1674 
and other rules · Old Fund Liability Tax, p. 2612 
3045 
Computation of Withholding, p. 525, 1111 
Withholding Taxes Which Apply to Indians, p. 1995, 
2426 
and other rules - Property Reappraisal for Taxable 
Property in Montana, p. 1182, 2127 
Low Income Property Tax Reduction, p. 2398, 2967 
and other rules Valuation of Real Property, 
p. 2633, 3048 
and other rules Forest Land Classification, 
p. 2392. 2970 
and other rules - Mining Claims and Real Property 
Values, p. 2625, 3060 
and other rules - Personal Property, p. 2373, 2972 
Personal Property Taxation Dates, p. 2907 
and other rules Centrally Assessed Property, 
p. 2608, 3061 
and other rule • Industrial Trend Tables, p. 2658, 
3062 
and other rules - Corporation License Tax Multistate 
Activities, p. 250, 572 
and other rules • Cigarettes, p. 1997, 2427 
Telephones, p. 2107, 2685 
and other rules · Inheritance Tax, p. 2109, 2817 

SECRETARY OF STATE, Title 44 

I 

I-III 
I·IV 
1.2.419 

and other rule · Pees for Limited Liability Companies 
• Fees Charged for Priority Handling of Documents, 
p. 1885, 2248 
Voter Information Pamphlet Format, p. 2665, 3064 
Commissioning of Notary Publics, p. 1883, 2250 
Schedule Dates for Piling, Compiling, Printer Pickup 
and Publication of the Montana Administrative 
Register, p. 2667, 3063 

(Commissioner of Political Practices) 
44.10.521 Mass Collections at Fund-Raising Events - Itemized 

Account of Proceeds, Reporting, p. 2216 
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46.10.403 
46.10.404 
46.10.410 
46.10.505 
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46.12.516 

46.12.555 
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46.12.602 
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46.12.3002 

46.12.3002 
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46.13.203 

46.13.301 
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Specified Low Income Medicare Beneficiaries, p. 1103, 
1542 
and other rules Individual Habilitation Plans, 
p. 881, 1353 
and other rules - Developmental Disabilities Aversive 
Procedures, p. 890, 1356 
and other rules - AFDC Unemployed Parent, p. 2505, 
3065 
and other rule Emergency Assistance to Needy 
Families with Dependent Children, p. 1479, 2432 
AFDC Assistance Standards, p. 908, 1360 
Title IV-A Day Care for Children, p. 2910 
At-Risk Child Care Services, p. 2114, 2686 
and ocher rule - Specially Treated Income for AFDC, 
p. 918, 1517 
and other rules • AFDC JOBS Program, p. 638, 1361 
and ather r~les - Mid-Level Practitioners, p. 2994 
and other r•-1les Medicaid Reimbursement for 
Inpatient a::;.d ~''ltpatient Hospital Services, p. 607, 
1520 
a.uc! ether rules .. M:~dicaid Co·verage and Rei.mbu:t'Sement 
ot i\illbu1ance Services, p. 2218, 2819 
und .:lther rules Swing··bed Hospital Services, 
p. 2508, 3069 
Me::.'!i~.::::.id Coverage of Intermediate Level Therapeuttc 
Youth Group ~ome Treatment, p. 1106, 1540 
and ocher ~ulas - Medicaid Personal Care Services, 
p. 922, 1363 
and other rule · Organ Transplantation, p. 604, 1367 
and other rules Inpatient Psychiatric Services, 
p. 646, 1369 
and other rule Medicaid Dental Services, p. 1888, 
2433 
Durable Medical Equipment - Oxygen, p. 531, 1112 
and other rules Medicaid Nursing Facility 
Reimbursement, p. 662, 1385 
Targeted Case Management for Adults, p. 920, 1397 
and other rules - Targeted Case Management for Adults 
with Severe and Disabling Mental Illness and Youth 
with Severe Emotional Disturbance, p. 1901, 2251, 
2435 
Determination of Eligibility for Medicaid Disability 
Aid, p. 2758 
Medically Needy, p. 913, 1398 
and other rules AFDC·Related Institutionalized 
Individuals, p. 905, 1399 
and other rules Low Income Energy Assistance 
Program (LI&APl, p. 1618, 2437 
and other rules Low Income Energy and 
Weatherization Assistance Programs, p. 527, 1113 
and other rules General Relief Assistance and 
General Relief Medical, p. 1195, 1678 

Montana Administrative Register 



l-2-101 
1-5-404 

1-5-405 

2-2-101 - 132 
2-2-104 
2-2-121 
2-3-103 

2-3-103 
2- "l-103 
2-3-202 

2-4-103 

2-4-103 
2-4-104 
2-4-105 
2-4-201 
2-4-201 

2-4-201 

2-4-201 

2-4-201 

2-4-201 

-61-

CROSS REFERENCE INDEX 

Montana Code Annotated 
to 

!vjrniniscrative Rules of Montana 

_:;uly December 1993 Registers 

Rule or A.G. 's Opinion 

Opinion No. 12 
Rule IV 
of State) 
Rules I, III 
of State) 
Rule II 
of Star.e) 

Opinion No. 10 
Opinion No. 10 
Opinion No. 10 

(Secretary 

(Secretary 

(Secretary 

Rule III (Commerce-
Clinical Laboratory Science 
Practitioners) 
2.55.320, 327 
2.55.404 
Rule VIII (State 
Auditor-Classification & 
Raticg Comrn.) 
Rules IX - X (State 
Auditor-Classification & 
Rat ina Corrun. ) 
6.6.8301 
36.l2.217 
36.12.205, 206 
Rule I (DNRC) 
Rule I (Labor & 
Industry Workers' Compensation 
Judge) 
Rules I - II (Commerce-
Clinical Laboratory Science 
Practitioners) 
Rules I, III (Sec:::-etary 
of State) 
Rules I VI (Labor & 
Industry-Board of Personnel 
Appeals) 
Rules II, IV, VII (State 
Auditor-classification & 
Rating Comm. l 
Rule IV (Secretary 
of Star.e l 

Montana Administrative Regisr.er 

Regi$t.e:::
Paoe No. 

2131 

1883 

1883 

1883 

1940 
1940 
1940 

2065 
1485 
2527 

1781 

1781 
2225 
2086 
2086 
2086 

2747 

2065 

1883 

2339 

1781 

::.683 

l-l/:3/94 



2-4·201 
2-4~201 

2-4-201 
2-4-201 
2-4-201 
2~-f-201 

2-4-201 
2-4-201 
2-4-201 

2-4-201 
2-4-201 
2- 'l- 201 
2-4-202 

2~4-202 

2-4-210 
:.:-4-312 
:-4-50: 
2-4-601 

4-60l 
2-4-602 

2-4-602 
2-4-602 
2-4-603 

2-4-603 
2-4-604 

2-4-6J._l 

2-4-612 
2-4-613 
2-4~61'! 

2~4-621 

2-4-621 
2-4-622 
:-4~622 

.-1!13/94 

-62-

Rule or A.G.'s Opinion 

8202' 8205 

2.55.320, 327 
2.55.404 
6.6.8001, 8101, 
10.101.101 
23.7.160 
24.5.301 304, 308 - 311, 

318, 326, 334, 
344 

316 
343 

24.26.202 
24.26.216 
36.12.202 

219 
46.2.202 
46.12.509 
46.12.509A, 

210' 
230 

513 

212 - 2171 

Rule II (Star:e 
Auditor-Classification & 
Rating Comm.) 
6.6.8101 
36.12.202 
1.2.419 
42.2.701 
Rule vt <Star:e 
Auditor-Classi~icatinn & 
Rating Comm.) 
36.12.204 
Rule VI! (Scate 
Auditor-Classification & 
Rating Camm. 1 
6.6.8205 
36.12.215, 216 
Rule v (State 
Auditor-Classification & 
Rating Comm.) 
36.12.207, 208 
Rules v - VI (State 
Auditor-Classification & 
Rating Comm.) 
36.12.203, 209, 213, ~14, 216, 

217, 219, 220, 
222 - 224 

36.12.203, 219 - 221, 223, 228 
36.12.230 
36.12.226, 227 
Rule I IDNRC) 
36.12.203, 228, 229 
Rule I (DNRC) 
36.12.229 

Register 
?age No. 

1485 
2527 
2225 
1461 
1855 

2747 
2339 
3026 

2086 
2508 
"52U 
_:508 

:2225 
2086 
2667 
281'. 

i'/8.1 
2086 

1781 
2225 
2086 

1781 
2090 

1781 

2086 
2086 
2086 
2086 
2086 
2086 
2086 
2086 

Montana Administrative Register 



-63-

~C'_ EJ~)-~ _ _qr 1\..G. 's 

2- .! ; <0~ -~ 36.12.228, 229 
::. '1 ·;-: 3 42.2.701 
2-4 -'C3 KUle I 
2-G,~.Ol Opin~on No. 17 
2- f) - ()_2 Opinion No. 17 
2 . n J.04 Opinion No. 17 
2- f~ :og 42.2.701 
2-9 C<05 Opinion No. 16 
2-~:i-2006 Rule VII 

Crime Control) 
2-16-501 Opinion No. 10 
2-18-101 Opinion No. 16 
2-18-201 Opinion No. 16 
2-18·204 Opinion No. 16 
2-18-206 Opinion No. 16 
2-18-213 Opinion No. 16 
2-18-302 Ooinion No. 16 
2-18-304 Opinion No. 16 
2-18-604 2.21.224, 227, 
2-18-616 2.21.227 
2-18-617 2.21.224, 227' 
2-18-618 Opinion No. 16 
2-18-618 2.21.1812 
2-18-704 Rule III 

Pharmacy) 
2-18-1001 24.26.301 304 
2-18-1001 24.26.303 
2-18-1002 24.25.301 304 
2-18-1002 24.26.303 
2-18-1011 24.26.508, 513, 
2-18-1011 24.26.508, 523 

Title 7, 
Ch. 3 Opinion No. 15 

7-3-125 Opinion No. l5 
7-3-4301 Opinion No. 15 
7-3-4305 Opinion No. 15 
7-3-4462 Opinion No. 15 
7-4-2511 Opinion No. 14 
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2.43.302, 303, 403, 408, 436, 

502, 606, 608 
2.43.502 

2.43.408 
Rules I, II 
(Administration-PERBI 
2.43.408 
2.42.302, 452, 453 
2.43.403 
2.43.608 
2.43.502 
2.43.502 
2.43.606 
Rules I, II 
(Adrninistrat:ion- TeacheL·s' 
Reci~ement Board) 
Rules I, II 
(Administ~aLion-TeacherB' 

Retirement Board! 
2.44.405, 407 
2.44.405 
2.44.407 
2.44.405 
2.43.608 
2.43.502 
2.43.408 
2.43.608 
2.43.502 
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19-7-101 
19-7-301 
19-7-304 
19-7-601 
19-7-803 
19-8-101 
19-8-503 
19-9-104 
19-9-304 
19-9-602 
19-9-902 
19-13-104 
19-13-301 
19-13-304 
19-13-403 
19-13-802 
19-20-201 

19-20-904 

20-2-114 

20-2-114 
20-2-121 

20-2-121 
20-2-121 
20-2-121 
20-2-121 
20-2-121 
20-4-102 

20-4-102 
20-4-102 
20-4-103 

20-4-114 
20-S-411 
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20-7-204 
20-7-401 
20-7-402 

20-7-402 
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2.43.408 
2.43.608 
2.43.502 
2.43.436 
2.43.408 
2.43.608 
2.43.408 
2.43.608 
2.43.608 
2.43.502 
2.43.408 
2.43.403 
2.43.608 
2.43.436 
2.43.502 
Rule I 
Teachers' 
Rule I 
Teachers' 

(Administration
Retirement Board) 
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Retirement Board) 

Rules I - III (Board of 
Public Education) 
10.55.802, 805, 2002, 2003 
Rules I - III (Board of 
Public Education) 
10.55-802, 805, 2002, 2003 
10.57.211 
10.57.211 
10.60.101 -
10.66.101 
Rule I 
Education) 
10.57.211 
10.57.211 

103 
106 
(Board of Public 

!Board of Public Rule I 
Education) 
10.66.101 - 106 
42.31.350 
Opinion No. 8 
10.60.103 
10.16.1119 
10.16.106, 214, 1112, 1114, 

1119, 2701, 2703, 2710, 
2711, 2713, 2714, 
2721 - 2723 
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1310, 2402 
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20-7-402 
20-7-403 

20-7-403 

20-7-414 

20-7-414 

20-9-401 - 471 
20-9-411 

23-1-106 
23-4-104 
23-4-201 
23-4-202 
23-4-301 . 303 
23-4-401 
23-5-112 
23-5-112 
23-5-llS 
23-5-115 

23-5-117 
23-5-llS 
23··5-128 
23-S-129 
23-5-136 
23-5-138 
23-5-152 
23-5-160 
23-5-164 
23-5-176 
23-5-306 
23-5-308 
23-5-311 
23-5-317 
23-S-409 
23-5-412 
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10.60.101, 102 
10.16.106, 214, 1112, 1114, 

1119' 2701' 2703' 2710' 
2711, 2713, 2714, 
2721 - 2723 

10 .16.1101' 1102' 1104' 1106' 
1110, 1201, 1213, 1301, 
1310 

10.16.1101, 1102, 1104, 1106, 
1110, 1201, 1213, 1301, 
1310 

10.16.1112, 
2710' 

Opinion No. 
Opinion No. 

12.6.901 

1114, 
2711' 
8 
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2701, 2703, 
2713' 2714 

8.22.502, 1802, 1803 
8.22.502 
8.22.502, 1616 
8.22.1616 
8.22.1802 
Rule XII (Juscice) 
23.16.101 
Rules I - XIV (Justice) 
23.16.101, 103, 107, 

115 117, 120, 1101, 
1201, 1202, 1716, 1719, 
1802' 1822' ~826' 1827' 
1901, 1916 - 1918, 1925, 
1927' 1940' 2004' 2401' 
2406 

Rule IV (Justice) 
23.16.115 117' l20 
Rule IX (,7ustice) 
Rule X (Justice) 
23.16.1901 
Rule XI (Justice) 
23.16.2004 
Rule v (Juscice) 
Rule XIII (Juscice) 
23.16.107, 115 117' 120 
Rule VI (Justice) 
Rule VII (Justice) 
23.16.1101, 1202 
23.16.1101 
23.16.2401 
23.16.2406 
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23-S-502 
23-5-~03 
23-5-602 
23-5-603 
23-5-605 

23"· 5· 606 
23-5-607 
23-5-609 
23-5-610 
23-5-611 
23-5-611 
23-5-612 
23-5-616 
23-5-621 
23-5-625 
23-5-626 
23-5-631 
23-6-104 
23-7-202 
23-7-301 

25-1-110'1 
25-10-404 
25-10-404 

28-1-1501 - 1502 

30-9-403 
30-13-217 
30-13·311 

32-1-107 
32-1-109 
32-1-371, 372 
32-1-422 

32-1-422 
32-1-424 

32-1-432 

32-1-432 
32-1-455 
32-1-465 

32-1-465 
32-1-467 
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23.16.1716, 1719 
23.16.1716 
23.16.1802, 1901 
23.16.1802, 1822, 1925 
23.16.1822' 1826' 1827' 1916' 

1917, 1925, 1927 
23.16.1901, 1927 
23.16.1802 
23 .16.1802' 1901 
23.16.1802, 1826, 1827 
Rule VI (Justice) 
23.16.1822 
23.16.1802' 1822 
23.16.1925 
23.16.1901, 1940 
23.16.1916, 1917 
23.16.1917 
23.16.1918, 1927 
Rule XIV (Justice) 
8.127.407 
8.127.407 

8.50.437 
Rule I 
23.2.301 

Opinion No. ll 

44.2.201, 203 
44.2.201, 203 
44.2.201, 203 

Opinion No. 19 
Opinion No. 19 
Opinion No. 19 

(Justice) 

Rule I (Commerce-
Financial Division) 
8.80.106 
Rule II (Commerce-
Financial Division) 
Rule III !Commerce-
Financial Division) 
8.80.108 
8.80.101 
Rule IV (Commerce-
Financial Division) 
8.80.109 
Rule IV (Commerce-
Financial Division) 
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32-1-467 
32-3-803 

32-3-804 

33-1-313 

33-l-313 

33-1-313 

33-l-313 
33-1-313 
33-l-313 
33-1-313 

33-1-313 
33-l-701 

33-2-5J_j 

o3-2-7os 

33-2-708 

33-2-'/08 
33-2 1104 

33-2<1:.2 

33.2 -lll3 
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.33-:2~122_'7 
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Rule v (Commerce-
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Rule V (Commerce-
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Rules I, II (State 
Auditor) 
Rules I XI (Stace 
Auditor) 
Rules I LV (Stat.e 
Auditor) 
6.6.507 Sll, 5')1 

6.6.3303 
0.5.3404, 3506, 3510 
6.6.4102, 4202, 4203, 4206, 

4208 - 4210 
6.14.101, 201 
Ru.les X, XVII 
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KL:.l.c0 LV 
AUdltOt") 
Rule I 
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(Stat.e 
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Rule X1 Scdte 
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''-ules XXIV - XXX iStar.e 
Auditor) 
Rules XXIV, XXVI, XXVII, 

XXXI - XXXV 
Rule XXX\T 
\State Aud.it:or) 
Rules XXIV - XXV1I, :{XXVI, 

XXXVIII 
.'l.t.<ditor) 
Rule XXXVI:i: 

ISt:ate 

IStdte 
Auditor) 
RuJ c~s XXXIX XX.XXVI II, 

(State IJI - LIV 
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Rules III, IV 
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LIII 

(State 

6.6.3404 
Rule XXV (State 
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33~2-1517 

33-4-403 

33-4-404 

33-16-1011 

33-16-1011 
33-16-1012 

33-16-1012 

33-17-1203 
33-17-1204 

33-17-1204 

33-17-1205 

33-17-1205 
33-17-1206 

33-17-1206 

33-18-102 
33-18-210 
33 -21-lll 
33-21-205 
33-22-904 
33-22-905 
33-22-906 
33-22-907 
33-30-112 

35-1-1201 
35-1-1206 
35-1-1307 
35-2-1001 
35-2-1003 
35-2-1107 
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Rules : - LIV !State 
Auditor) 
6.6.3404, 3506, 3510 
Rule II (State 
Auditor) 
Rule II (State 
Auditor) 
Rule VIII (State 
Auditor) 
Rules I, III. IV (State 
Auditor-Classification & 
Rating Corrun.) 
6.6.8001, 8201, 8202 
Rules I - X (State 
Auditor-Classification & 
Rating Corrun. l 
6.6.8001, 8101, 8202, 8205, 

8301 
Rules I, II, IV, VI, VIII, 

IX (State Auditor) 
6.6.4202, 4206, 4208, 4209 
Rules I · VI, VIII - X 
(State Auditor) 
6.6.4202 - 4203, 4206, 

4208 - 4210 
Rules VII. IX, X (State 
Auditor) 
6.6~4209, 4210 

XI Rules I 
Auditor) 
6.6.4102, 4202, 

4208 - 4210 
6.6.3303 
6.6.3303 
6.6.1101, 1103 
6.6.1101, 
6.6.507 
6.6.507, 
6.6.508, 
6.6.509 
6.6.3404 

1203 
508A, 

507A 
SOSA 

511 

44.2.201, 203 
44. 5. 104 
44.5.104 
44.2.201, 203 
44.5.104 
44.5.104 

(State 

4203' 4206' 

510, 511, 521 
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3 5 ~ 8- 104, 

35~8-202 

35-8-205 

35-8-207 
35-8-208 

35-8-211 

35-8-211 
35-8-906, 

35-8~1003 

35-8-1005, 

35-8-1010 

35-8-1201 

35-12-521 

37-1-101 
37··1·131 
37-1-131 
37-1-131 
37-1-131 
37·1-131 
37-l-131 
37-1-131 
37-1-13:;. 
37-1-131 
37-1-131 
37-1-131 
37-1-131 
J7 1-131 
37-1-131 
37-1-131 
37-1-134 
37-l-134 
37-1-134 
37-1-134 
]7-1-134 
37-1-134 
37-1-134 
37-1-134 

1-1/13/94 
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Rule I (Secretary 
of State I 1885 
Rule I (Secret:ary 
of Star.el 1885 
Rule I !Secretary 
of State) 1885 
44.5.104 1885 
Rule I (Secretary 
of State! l885 
Rule I (Secretary 
of Stace) 188'0 
44.5.104 1885 
Rule I (Secretary 
of State! 1885 
Rule I (Secrecary 
of State) 1885 
Rule " (Secretary ~ 

of State I 1885 
Rule I I Secretary 
of State) 1885 
Rule I (Secretary 
of State) 1885 
44.2.201, 203 2248 

8.56.407, 409 1455 
8.12.601 1592 
8.16.602 :2473 
8.16.901 906 2478 
8.22.502 1595 
8.30.701 1787 
8.35.408 2483 
8.36.406 1447 
8.39.504, '701, 702 2070 
8.42.402, 405 2587 
8.50.431 1450 
8.52.604, 608 1792 
8.52.606, 609 2590 
8.58.414, 415B, 419 1909 
8.58.419 2719 
8.6l.l201 2296 
8.10.405 2168 
8.12.601, 615 1592 
8.24.409 2986 
8.30.407 1787 
8.36.409 1447 
8.40.404 2073 
8.42.403 2587 
8.50.437 1450 
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37-l-134 
37·1-134 
37-l.-l34 
37-1-136 
37-1-136 
37-1-136 
37-l-201 
37-4-:i.01 

37-4-205 
37-4-205 
37-4-307 
37-4-321 

37-4-321 
37-4-327 

37-4-401 
37-4-405 
37-4-406 
37-4-408 
37-4-511 
37-7-201 

37-7-201 
37-7-201 
37-7-302, 303 
37-7-321 
37-7-701 

37-7-701 
37-7-702 

37-7-702 
37-7-703 

37-7-703 
37-7-703 
37-7-704 

37-7-704 
37-7-706 

37-7- 706 
37-7- 711 
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3.52.616 
8.56.409 
8.61.1203 
8.30.701 
8.58.419 
8.58.419 
8.12.601 
Petition for Declaratory 

(Commerce-Ruling 
Dentistry) 
8.16.602, 707, 
8.16.901 - 906 
8.16.1005 
Petition for 
Ruling 
Dentistry) 
8.16.707 

1005 

Declaratory 
!Commerce-

Petition for Declaratory 
Ruling (Commerce-
Dentistry) 
8.16.602 
8.16.707 
8.16.1005 
8.16.707 
8.16.901 - 906 
Rules I · VIII !Commerce-
Pharmacy) 
8.40.404 
8.40.404 
8.40.404 
8.40.404 
Rules III, IV (Commerce-
Pharmacy) 
8.40.404 
Rule III (Commerce-
Pharmacy) 
8.40.404 
Rules I · VIII (Commerce-
Pharmacy) 
8.40.404 
8.40.404 
Rules III, VI 
Pharmacy) 
8.40.404 
Rule III 
Pharmacy) 
8.40.404 
Rule VI 
Pharmacy) 

(Commerce-

(Commerce-

(Commerce-
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2073 
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37-8-102 

37-10-101 
37-10-201 
37-:0-202 
37-10-202 
37-10·202 
37-10-301 
l7-1U-302 
37-10-30.3 
37-1C 304 
37-10-304 
37-10-307 
37-10-308 
37-10-JlJ 
37-11-101 
37-ll-ZOl 
37-11-303 
37-11-304 
37-11-307 
37 ·11-308 
37-:1·309 
37-12-201 
37~:2-30.2 

37-12-303 
37-12·304 
37-12-305 
37-12-307 
:n-14-202 
37-14-303 
37-14-306 
37-14-310 
37-15-102 
37-15-202 
37-15-313 
37-'..7-202 
37-17-202 
37-17-302 
37-17-302 
37-17-303 
37-17-304 
37-17-307 
37-19-202 

37-19-202 
37-19-202 
37-19-311 
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Ruling (Commerce-
Nursing) 
8.36.804 
8.36 .401, 404 
3.36.403 - 406, ~09, 802 
8.36.602 
8.36.801, 804 
8.36.406 
8.36.403, 404, 409 
8.36.40S, 409 
8.36.801, 804 
8.36.802 
8.36.409 
8.36.602 
8.36.406 
8.42.406 
8.42.402, 403, 405, 
8.42.402, 406 
8.42.402, 403 
8.42.403, 406 
8.42.403 
8.42.403, 405 
8.12.615 
8.12.601, 615 
8.12.615 
8.12-601, 615 
8.:2.601 
8.12.601, 615 
8.56.407, 409 
8.56.409 
8.56.602A 
8.56.407, 409 
8.52.502, 504 
8.62.502, 504 
8.62.502 
a_ s2. 604, Goa, 616 
8.52.606, 609 
8.52.604, 616 
8.52.606 
8.52.608, 616 
8.52.609 
8.52.616 
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8.30.407, 701 
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2587 
2587 
2587 
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2587 
1592 
1592 
1592 
1592 
1592 
1592 
::.455 
1455 
14.55 
1455 
1795 
1795 
1795 
1792 
2590 
1792 
2590 
1792 
2590 
1792 

1787 
1787 
2670 
1787 
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37-19-402, 403 
37-19-404 
37-19-702 
37-19-703 

37-19-703 
37-19-703 
37-19-704 

37-19-705 

37-19-705 
37-19-706 

37-19-707 

37-19-708 

37-22-102 
37-22-201 

37-2:>201 
37-22-201 
37-22-"01 
37-22-301, 302 
37-22-304 
37-22-306 

37-22-3U 
37-23-103 

37-23-103 
37-23-103 
37-23-202 
37-23-206 
37-23-207 

37-24-103 
37-24-201 
37-24-201 
37-24-202 
37-24-202 
37-24-309 
37-26-201 
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8.30.407 
8.30.701 
8.30.407 
Rules I - VI 
Funeral Service) 
8.30.407 
8.30.903, 804 
Rules IV - VI 
Funeral Service) 
Rules I - VI 
Funeral Service) 
8.30.803, 804 
Rules V, VI 
Funeral Service) 
Rule VI 
Funeral Service) 
Rule VI 
Funeral Service) 
8.61.401, 402 

(Commerce-

(Commerce-

(Commerce-

(Commerce-

(Commerce-

(Commerce-

Rule I i Commerce-
Social Work Examiners & ?rof. 
Counselors) 
8.61.401 - 403 
8.61.404, 405 
8.61.402, 403 
8.61.404 
9.61.404 
Rule I (Commerce-
Social Work Examiners & Prof. 
Counselors) 
8.61.405 
Rule II (Commerce-
Social Work Examiners & Prof. 
Counselors) 
9.61.l201 
8.61.1203, 1204 
8.61.1201 
8.61.1203 
Rule II (Commerce-
Social Work Examiners & Prof. 
Counselors) 
8.35.414 
8.35.408 
8.35.414 
8.35.408 
8.35.414 
8.35.408 
Rule I! (Commerce-
Alternative Health Care) 
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37~26~201 

37-26-304 
37-27-105 

37-27-105 
37-27-105 
37-27-201 
37-27-202, 
37-27-205 
37-27-210 
37-27-213 
37-27-321 
37-28-101 
37-28-102 

37-28-102 
37-28-104 
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61-10-124 
61-10-141 
61-l0-143 
61-10-155 
61-10-155 

61-10-201 
61-10-201 
61-10-206 
61-10-209 
61-10-211 - 214 
61-10-214 
61-10-223 
61-10-233 
61-12-201, 202 

69-3-103 
69-3-108 
69-3-207 
69-4-201 
69-12-201 

69-14-116 
Title 69, Ch. 14 

71-3-12 5 

72-16-201 
72-16-201 

-87-

Rule or A.G. 's og<nion 

46.12.1930, 1945 - 1947, 1950, 
1951 

42.21.106 
42.21.305 
18.8.301, 
18.8.301, 
Rule I 
Rule I 
Rule I 
Rule I 
Rule I 
18.8.504, 
18.8.101 

303 
303 

(Justice) 
(Justice) 
(Justice) 
(Justice) 
(Justice) 

509, 510A, 

18.8.513, 514, 601 

512 

18.8.101, SlOB, 519, 901 
18.8.510B, 901 
18.8.101, 426 
18.8.519 
18.8.901 
Rule I (Transportation) 
18.8.101, 404, 405, 408, 414, 

415, 418, 422, 426, 428, 
429, 504, 509, 510A, 
SlOB, 512 - 514, 519, 
601' 901 

Rule I ITransportacion) 
18.8.408, 414, 415, 428 
18.8.428 
18.8.101, 414, 415, 418, 429 
18.8.422 
2.8.8.426 
18.8.418 
18.8.414 
~8.3.1401 

38.3.2102 
38.5.2102 
38.5.2202, 2220 
Rule I IPSR) 
38.3.702, 1401- 1403, 1406, 

1408 - 1410' 1414 - 1420 
38.4.801 - 806 
Opinion No. 10 

44.2.201, 203 

42.35.211, 213, 231, 233, 317 
42.36.211 
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Paae No. 

1901 

2373 
2373 
2875 
2875 
1610 
:!.610 
1610 
1610 
1610 
2875 
2875 
2875 
2875 
2875 
2875 
2875 
2875 
287.5 

2875 
2875 
2875 
2875 
2875 
Z875 
2875 
2875 
2875 
2875 

1672 
1672 
2604 
2606 

2370 
2602 
1940 

2248 

2109 
2109 
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72-16-301 
72-16-303 
72-16-313 
72-16-417 

75-2-111 
75-2-111 
75-2-111 
75-2-204 
75-2-204 
75-2-211 
75-2-211 
75-2-217 
75-2-218 

75-5-201 
75-5-201 
75 5-301 

75··5-301 
75-5-303 

75-5-303 
75-5-401 
75-5-516 

75-10-204 
75-10-204 
75-10-207 
75-10-207 
75-10-403 
75-10-405 
75-10-405 

75-10-405 
75-10 406 
75-10-406 
75-10-424 
75-11-302 318 
75-ll-309 
75-11-318 

75-11-318 
75-20-216 

76-3-103 
76-3-204 

~-1/13/94 

-88-

Rule or A.G.'s Opinion 

42.35.211, 213 
42.35.231, 232 
42.36.2ll 
42.36.317 

Rules I, II 
16.8.1107' 1109' 
16.8.1903, 1905 
Rules I, II 
16.8.1107' 1109' 
Rules I, II 
16.8.1903, 1905 
Rules I - XXV 
Rules I -III, V 

XXJ - XXIV 
16.20.603, 616 -
16.20.701 - 705 
Rules I - IX 
Health) 
1G.2Q.:jQJ. 616 
Rilles I - IX 
Health) 
16.20.701 705 
16.20.701 705 
Rul.e I 
Health) 

(FWP) 
1114 

IFWP) 
1114 

(FWP) 

(Health) 
XVIII, 
(Health) 

624, 641 

I,Board of. 

624' 641 
/Board of 

(Board oE 

l6.J.4.501, 506, 521, 540, 701 
16.14.502, 706, 70A 
16.14.701 
16.16.706 
16.44.303 
Rule I 
16.44.102, 

303, 
16.44.202, 
16.44.114, 
16.44.202 

(Health) 
114, 118, 202, 
304 
803 
118. 202 

Rule I (Health) 
16.47.311 
16.47.335, 336, 343 
KUles ! · II (Health-
Petroleum Tank Release 
Compensation Board) 
16.47.335, 336, 343 
16.8.1107 

Opinion No. 12 
Opinion No. 12 

Register 
Page No. 

2109 
2109 
2109 
2109 

1965 
1965 
1807 
1965 
1965 
1965 
1807 
1817 

1817 
2737 
2723 

2723 
2737 

2723 
2723 
2723 

2489 
2083 
2203 
2083 
2203 
2330 
2992 

2330 
1608 
2330 
1608 
29()2 
2206 
2206 

2206 
2206 
1965 

2l31 
2131 
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76-3-601 
76-13-105 
76-13-109 
76-13-201 
76-13-207 

77-1-101 
77-1-101 
77-1-106 
77-1-202 
77-1-202 
77-1-208 
77-1-209 
77-1-209 
77-1-209 
77-1-802 
77-1-804 
77-1-804 
77-l-804 
77-6-205 
77-6-501 

80-1-102 

80-l-102 
80-6-101 
80-6-104 
80-6-201 

80-6-201 
80-6-303 
80-7-108 
80-7-110 
80-7-111 
80-7-112 
80-7-116 
80-7-121 
80-7-122 
80-7-131 
80-7-135 

80-7~201 

80~7-203 

80-8-105 
80~8-205 

-89-

Rule or A.G.'s Ooinion 

Opinion No. 12 
Rule I !State 
Rule I (State 
Rule I (State 
Rule I (State 

26.3.180, 182 
26.3.180, 182 
Rule I (State 
26.3.157 
26.3.157 
Rule I (State 
Rule I (State 
26.3.157, 180, 182 
26.3.157, 180, 182 
Rule I (State 
Rule I (State 
26.3.180, 182, 186 
26.3.180, 182 
Rule I (State 
Rule I (State 

Rules I - II 
(Agriculture) 

Lands) 
Lands! 
Lands) 
Lands) 

Lands) 

Lands! 
Lands) 

Lands) 
Lands) 

Lands) 
Lands) 

4.12.1405, 1407, 1409, 1419 
Rule I (Agriculture) 
~.12.105 

Rules I - III 
(Agriculture) 
4.12.101, 105 
Rules I - II 
4.12.1405 
4.12.1405, 1407 
4.12.1401, 1402 
4.12.1402 
4.12.1404 
4.12.1409 
4.12.1419 
4.12.1403, 1404 
Rules I - II 
(Agriculture) 
4.12.1406 
4.12.1406 
4.10.206 
4.10.206 
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~"'Q.,_ 

2:;.3:_ 
1881 
1881 
1881 
1881 

1471 
2536 
2496 
1471 
2536 
2496 
2496 
1471 
2536 
2496 
2496 
1471 
2536 
2496 
2496 

2580 
2580 
1588 
1588 
1588 

1588 
1588 
2580 
2580 
2580 
2580 
2580 
2508 
2580 
2580 
2580 

2580 
2580 
2063 
2063 
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81-23-103 

81-23-103 
81-23-104 

81-23-104 
81·23-104 
81-23-302 
81-23-302 
81-23-302 
81-23-302 
81-23-402 

81-23-402 
81-23-402 

85-1-601 
85-1-605 
85-1-605 
85-1-606 
85-1-608 
85-1-609 
85-1-610 
85-1-610 
85-1-611 
85-1-612 
85-1-612 

85-1-613 
85-1-613 
85-1-615 
85-1-616 
85-1-616 
85-1-617 
85-2-113 
85-2-113 
85-2-113 

85-2-115 
85-2-115 
95-2-121 
95-2-122 
85-2-150 
85-2-309 
85-2-311 

.-1/13/94 

-90-

Rule or A.G.'s Opinion 

Rule I 
Milk Concrol) 
8.79.101,102 

!Commerce-

Rule I (Commerce-
Milk Concrol I 

2301 
8.79.101 
8.79.102 
8.86.301 
8.86.301 
8.86.301, 505, 514 
8.86.301, 505, 514 
Rule I (Commerce·· 
Milk Control) 
8.79.101 
8.79.102 

36.17.101 
IDNRC) Rules III, V 

36.17.103, 201 
36.17.103, 201, 302 
36.17.201, 202 
36.17.102, 201, 203 207 
Rule IV (DNRCI 
36.17.102, 201, 203, 204, 208 
36.17.201, 301 
Rules I - IV 
16.17.101 - 103, 

301 - 303, 
501 - 503 

Rules V, VI 
36.17.402, 403 
36.17.401, 403 
Rules I VI 
36.17.303, 401, 
Rule v 
Rule I 

107 

IDNRC) 
201 208, 
401 403, 

(DNRCI 
501, 502 

(DNRC) 
(DNRC) 

36.13.102 
36.12.202 

219 
36-12.225 
36.13.102 
36.12.221 

::no, 212 - 217, 
230 

36.13.102 
36.13-102 
36.12.210 
36.12_208 

107 

107 
107 

Register 
Page No. 

2301 
3015 

2301 
3016 
1797 
2234 
2315 
3018 

2301 
2301 
3016 

2498 
2498 
2498 
2498 
2498 
2498 
2498 
2498 
2498 
2498 

2498 
2498 
2498 
2498 
2498 
2498 
2498 
2086 
1668 

2086 
2086 
1668 
2086 
16ti8 
1668 
2086 
2086 
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87-1-201 
87-1-201 
87-1-205 
87-1-205 
87-1-303 
87-2-104 
87-2-511 
87-2-511 

90-2-101 
90-2-103 

90-2-104 
90-2-107 
90-2-108 

90-2-109 
90-2-110 
90-2-111 

90-2-113 

H. B. 517, 
S.L. 1993 

Ch. 66, Sec. 
7, L. 1993 

3 

Ch. 275, sec. 1, 
L. 1993 

Ch. 275, Sec. 1, 
'-'• 1993 

Ch. 364, L. 1993 

Ch. 449, L. 1993 
Ch. 477, L. 1993 
Ch. 567, w. 1993 
Ch. 634, L. 1993 

Opinion No. 45-1 
Opinion No. 44-29 
Opinion No. 43-76 
ooinion No. 43-75 
Opinion No. 42-52 
Opinion No. 42-23 
Opinion No. 42-8 
Opinion No. 41-48 
Opinion No. 40-57 

-91-

Rule or A.G.'s Opinion 

12.3.123 
12.3.123 
24.26.403 
24.26.402 - 404 
12.6.901 
12. 3. 112 
12.3.123 
12.3.123 

36.18.101 
36.:!..8.102, 104, lOS, 

202 - 205, 302, 
36.18.103 
36.18.103, 301, 302, 
36.18.101 - 105, 201 

301 - 303' 401 
501 - 503 

36.18.401, 403 
36.18.303, 401, 502 
36.18.101 - 105, 201 

301 - 303, 501 
36.18.104, 105, 201, 

302 

2.43.302, 452, 453 

502 

501 
205, 
403, 

- 203 
503 

202, 

Rule v (Commerce-
Financial Division) 
Rule I (Commerce-
Chiropractors) 

8.12.615 
38.3.702, 1401 1403, 1406, 

1408 1410' 1414 1420 
Rule VIII (Justice) 
Opinion No. 16 
Opinion No. 16 
Opinion No. 18 

Opinion No. 15 
Opinion No. 16 
Opinion No. 19 
Opinion No. 14 
Opinion No. 16 
Opinion No. 16 
Opinion No. 9 
Opinion No. 15 
Opinion No. 12 
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?age No. 

2199 
2915 
3026 
2339 
1963 
2201 
2199 
2915 

2498 

2498 
2498 
2498 

2498 
249 8 
2498 

2498 

2498 

2057 

1599 

1592 

1592 

23"/0 
1974 
2693 
2693 
3079 

2688 
2693 
3084 
2548 
2693 
2693 
1934 
2638 
2131 
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-92-

Register 
MCA Rule or A.G. 's Ooinion Page No. 

Opinion No. 40-28 Opin on No. 10 1940 
Opinion No. 39-74 Opln en No. 12 2131 
Opinion No. 39-28 Opin on No. 12 2131 
Opinion No. 39-17 Opin on No. 17 3073 
Opinion No. 39-17 42.2.701 2811 
Opinion No. 39-14 Opinion No. 12 2131 
Opinion No. 38-59 42.2.701 2811 
Opinion No. 38-5S Opin1on No. 10 1940 
Opinion No. 37-179 Opinion No. 10 1940 
Opinion No. 37-104 Opin on No. 10 1940 
Opinion No. 36-68 Opin on No. 16 2693 
On inion No. 36- .S2 Opi.n on No. 16 2693 
Opinion No. J6-32 ordn 0!1 Na. 16 2693 
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