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The Montana Administrative Register (MARl , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing and 
where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rules 2.44.201, 
2.44.401, 2.44.503, 2.44.505, 
2.44.506, 2.44.519, 2.44.520 and 
2.44.521 for the purpose of 
adopting the current model 
procedure rules, updating the 
calculation of part-time service, 
clarifying the retirement effective 
date, correcting benefit amount 
quoted, requiring copies of 
member's contracts be submitted 
when applying for retirement 
benefits, clarifying investment 
earning available for post 
retirement adjustments, and 
implementing amendments to SB 226 
adopted by the first 1992 special 
legislative session relating to the 
Teachers' Retirement System 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT OF RULES 
RELATING TO THE 
T E A C H E R S ' 
RETIREMENT SYSTEM 

1. On May 11, 1993 at 10 A.M. a public hearing will be held in 
the office of the Teachers' Retirement system, at 1500 Sixth 
Avenue, Helena, Montana, to consider the adoption of amendments 
of rules 2.44.201, 2.44.401, 2.44.503, 2.44.505, 2.44.506, 
2.44.519, 2.44.520 and 2.44.521. 

2. The rules proposed to be amended provide as follows: 

2.44.201 MODEL PROCEPUEAL RULE (1) To the extent applicable 
to the operations of the teachers' retirement board, the board 
has herein adopted and incorporated the attorney general's model 
procedural rules one through 28 by reference to such rules as 
stated in ARM 1.3.101 through 1.3.234~,as amended as of June 12, 
1992. 

AUTH: 19-4-201, MCA IMP: Title 19, Section 4, MCA 
Rationale: The attorney general's model rules have been 

amended several times since TRS first adopted them by reference 
in 1972. This amendment would simply update TRS' s rules to 
include all amendments made to the model rules since that date. 

2.44.401 CALCULATING SERVICE CREDITS (1) will remain the 
same 

{ 2) A member employed part-time during the school ten1' 
shall receive service credit based on the total full-time 
equivalent verified by his employer divided by the number of 
months reported. For the purpose of this subsection, sevel'l (7) 
eight (81 hours shall be considered one (1) day. 

"ffiR Notice No. 2-2-207 
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(3) will remain the same 
AUT!!: 19-4-201, MCA IMP: Tith 19, Sectlon 4, MCA 
Rationale: A full day is generally considered to be 8 hours 

for most employe~covered under the teachers' retirement system. 
If less than 8 hours are used part-time service credit will be 
overstated. 

2-44.503 ELIGIBILITY UNDER FULL SCHOOL-YEAR RETIREMENTS 
(1) If a member completes and receives credit for a full school 
term, and is otherwise eligible, he will be first eligible for 
retirement benefits on the lst of ~ the month following the 
seheel term contract termination date. 

AUTH: 19-4-201, MCA IMP: Title 19, Section 4, MCA 
Rationale: School district and university member contracts 

can cover a school term terminating in either May or June. This 
amendment will provide for the payment of retirement benefits 
effective the 1st of the month following termination. 

2.44.505 ELIGIBILITY FOR SURVIVOR BENEFITS (1) will remain 
the same 

(2) A birth certificate or some evidence of his/her birth 
date is required for each beneficiary eligible to receive ~ 
survivor benefit~ ef Slea,ae ~er menta. 

AUTH: 19-4-201, MCA IMP: Title 19, Section 4, MCA 
Rationale: Monthly benefits, for which evidence of date of 

birth are required, are available to both the member's nominated 
beneficiary and any minor children under age 18. The minor 
child benefit was increased from $100.00 to $200.00 per month in 
1989 and rule 2.44.505 should be corrected. 

2.44.506 BENEFIT PAYMENTS (1) will remain the same 
(2) Monthly benefits will be paid based upon information 

m;-ovided by the member and estimates prepared previEleEl by th"' 
teachers' retirement system until final salary information and 
contributions are received. 

f-3+ Adjustments will be ret:roacti ve to the retirement 
effective date. 

(3) At the time application for retirement benefits is 
made, each applicant must submit a copy of their final year's 
contract and any previous contract(s) as may be requested. If 
st member doe~s not have a written contract, a statement from 
thEoir _QE>...2}oyer verifying their daily or hourly rate of pay, 
their full time eguivalent and the number of days they were 
employ~d in the fiscal year will be excepted. 

(4) will remain the same 
AUTH: 19-4-201, MCA IMP: Title 19, Section 4, MCA 
Rationale: To clarify that the initial monthly benefit will 

be based upon data provided by the applicant and the estimates 
prepared by staff and that adjustments will be made retroactive 
to the retirement effective date after final reports and 
contributions are received. 

2.44.519 POST RETIREMENT ADJUSTMENT (1) Post-retirement 
adjustments will bR made in each year the amount in the reserv€ 

7-4/1:\/93 MAR I\:otice No. 2-2-20"7 
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fund is adequate for this purpose as provided in 19-4-712(3). 
121 !n accordance with 1<>-4-712. MCA. funding available 

for post-retirement adjustments is determined at the end of each 
fiscal year. by subtracting from the total investment income, 
the actuarial amount necessary to fund the retirement system and 
multiplying the remainder by the portion of the retirement fund 
balance representing retired members. 

l.iU "Total Investment Income" earned on a pension trust 
fund in a fiscal year is the net investment yield realized bv 
the pension 1:I"lli;1__fund dud.r!g:__that fiscal year. Unrealized 
gsi..D..:? .... 2I:.....los~~.....Jru£h....s!.~ .... J.:mrn~ appreciation or deoreciation 
in market value, shall_not ~.c;;.on~idered when calculatinq total 
investment income. 

Jll.)_~Til£_..".9_\,t;:l)_arial .. amgunt... rP.qld..:lred tq fun_d the retirernen.t 
§Y§tem" js_~the ... t.9.t...a.:f __ iJ!.Y.!l'.;Ltmel]t_ __ ~ncgl!!!'_,___a_fter ~J!nt _ _g_f_ 
admiD.lJ.>t...J::a_tj_y_e an9 . .lD.Y.!'.S..tm§D~ __ e_:~a=!g_(,ses, sufficient to attain the 
actuari£.:L~y ___ r£9.!.!.icL':!Q __ Liit~---q_f·J~.tYl.:D......f9r th~_vear (s l since the 
_l_a st_.ru;>JitJ:e.!;ir.!'!Jt~n\. .J~<.:l_.::'t ygt:yl_el)j; ._._ T)}~__j,l_cj:!ill_:r;::i.AU y reou ired rare 
is thLX.l't..s . .l:§<,'S:0l"1T'E•nd_<>(l __ b_'[ _t.ll!L.Q9R~I,ll tinq actuary and adop!_g£ 
and pub!.i.•>l>e_<LJ:>Y t~[l., i?oaJ:·9 .. -P.1!.:C1<.9.a}J~ __ t!LL_4_i_,__106, ARM. 

Ltl~ ... 'rhe ..... 1'R9!J-j__c;on ___ g_f_ ____ ti>e ___ :retir~\'<Lent ___ __funtl ba lane., 
):"epres~m.in.cL r..@.1;:j f.Pd __ !".<Llll.h_cr2.~ .. --i§: __ .'L percent~ag~-- egual _to t::-.e 
pres~n!; __ .Y._"i]u_e ___ p_t __ iJ.Cl?.f!l.§.9_):~§'Jl~Li1..§: _ _for ret_iJ._g~s djviQ_~?d by the 
presen't_y_f!)_!J_~-=-·--o E . . !~ss:_;·~~-L~JL.t!~!t~fj.:tf: ... .f9.r a lL!ft~!Ilbers. 

+±+ is renumbered to become (3). 
AUTH: :C9-4-201, MC!\ IMP: Title lY, Section 4, MC'-

Rationale: To clarify the implementation of the statutes 
governing the fundJ.ng for post-retirement adjustments. The 
amendments are necessary to provide a procedure for calculating 
the funding for pos~-retirement adjustments in future years to 
insure that the actuarially required amount is realized before 
post-retirement adjustments are paid. 

~20 CAL¢TJ:LA.TION OF ANNUAL BENEFIT ADJUSTMENT 
(1) will remain the same 
(2) will remain the same 
(J) The annual adjustment shall be made to each eligible 

recipient in a -single payment which will be combined with the 
regular May March benefit. (May March benefits are mailed on 
the last business day of May.) 

l\.UTH: 19-4-201, MCA IMP: Title 19, Section 4, MCA 
Rationale: To comply with the provisions of SB 1 as adopted by 
the first 1992 special session. 

2.44.521 ELIGIBILITY FOR ANNUAL BENEFIT ADJUSTMENT 
(1) will remain the same 
(2) will remain the same 
(3) on or before Karea 1 January 15, certification forms 

will be mailed to those retirees who must provide certification 
of residency. The certification forms will be mailed to the 
current information or home address on file with the teachers' 
retirement system. Recipients not returning satisfactory 
certification of Montana residency by A~Fil 1 March 1, will be 
considered non-residents for the purpose of determining 

MAR Notice No. 2-2-207 7-4/lS/93 
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eligibility for the annual adjustment to be made during May of 
that year. 

AUTH: 19-4-201, MCA IMP: Title 19, Section 4, MCA 
Rationale: To comply with the provisions of SB 1 as adopted by 
the first 1992 special session. 

3. Interested parties may submit their data, views, or 
arguments, either orally or in writing, at the public hearing. 
Written views, comments or data may also be submitted to David 
L. Senn, Executive Director, Teachers' Retirement System, 1500 
Sixth Avenue, Helena, MT 59620-0139, no later than May 14, 
1993. 

4. Brenda Nordlund has been designated to preside over and 
conduct the hearing. 

5. The authority of the Board to amend the rules is 
based on section 19-4-201, MCA, and the rules implement Title 
19, Section~ MCA. 

"\JQ\l 
Dal Smilie, Chief Legal Counsel 
Rules Reviewer 

0~ /_2_ &>= 

David L. Senn, Administrator 
Teachers' Retirement System 

Certified to the Secretary of state March 22, 1993 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 2.43.418 relating to 
the accrual and payment of 
interest for previous periods 
of elected service 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. On May 14, 1993 at 9:00 am in the Board Meeting Room of the 
Public Employees' Retirement Division, 1712 Ninth Avenue, 
Helena, Montana, a public hearing will be held to consider the 
amendment of P.~ 2.•13.418 pertaining to the accrual and payment 
of interest Hhen !rrembers <:.•f the PERS opt to qualify previous 
periods of service as an elected official into the retirement 
system. 

The :::·ulc us proposed ~c be amP.nded provides as follows: 

2. 4 3. ,: 18 ELECTED OFFICT ~\LS ( l) .. ~ .. ny member who holds fH-.9 
Q covered position by ~/i~tut::' "')f o:::-J.ection to a public office 
shall ascr~e service yearE and r~ceive service credits over the 
cntir:e ter::". for 1 ... ,hich t!'l? thP m2mbe"'"· holds elected office and 
receives c. salary for ~±_~3 services" Per diero or other such 
benefits will not be considered salary. 

(2) A me~ber •.-1ho is appointed t.o an elective office to 
fill an unexpired term will accrue service years and receive 
service credits for the fractional portion of such term as Re 
the member actually serves. 

{3) An elected official whose statutory term of office 
ends prior to the 15th of a month may elect to terminate 
retirement system membership effective on the last day of the 
month preceding the end of fl±s til§ term of office. 

l1J. A member who elects to gualify previous periods of 
service as an elected official as membership service in the PERS 
shall qualify that service in the manner prescribed in 19-3-505, 
MCA. except the cost to qualify this service will not include 
calculations of interest accumulations on employee and employer 
contributions prior to July 1, 1993. 

AUTH: 19-3-304, 19-5-201 and 19-7-201 MCA. 
IMP: Title 19, Ch 3, part 5 and Chs. 5 and 7, part 3 MCA; 

3. The rule is proposed to be amended in order to clarify that 
elected officials must qualify previous periods of service into 
the retirement system in the same manner as any other member of 
the PERS. Additionally, wording is changed in order to make the 
rule gender neutral. 

Although not specified in rule or statute, past administrative 
procedure has not included the calculation of interest due on 
previous periods of elected service. An internal legal opinion 

MAR Notice No. 2-2-209 7-4/15/93 



-497-

has advised the Board that past procedure is contraindicated by 
both state statute and federal nondiscrimination requirements 
found in the IRS regulations for qualified pension plans. 

The amendments are necessary to provide notice to members that 
interest will be due and payable on periods of previous service 
in an elected office and to provide a "starting date" for the 
accrual and payment of the interest. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted no later than May 
14, 1993 to: 

Mark cress, Administrator 
Public Employees' Retirement Division 
1712 Ninth Avenue, 
Helena, Montana 59620 

5. Kelly Jenkins, legal counsel for the Department of 
Administration, has been designated to preside over and conduct 
the hearing. 

---;---- -~--

By: '··M.. 

President 

Legal Counsel 

Certified to the Secretary of State on April 5, 1993. 

MAR ~otice ~0- 2-2-209 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of a new rule 
pertaining to the practice of 
acupuncture 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULE I UNPROFESSIONAL 
CONDUCT 

NO ~IC HEARI~G CONTEMPLATED 

TO: All Interested Persons: 

1. On May 15, 1993, the Board of Medical Examiners 
proposes to adopt the above-stated rule. 

2. The proposed new rulo will read as follows: 

"I UNPROFESSIONAL CONDUCT The tenn "unprofessional 
conduct" as used in section 37-13-311, MCA, includes, but is 
not limited to the following: 

(1) Commission of an act o= sexual abuse, misconduct, or 
exploitation. Each of the following acts constitutes sexual 
abuse, misconduct or exploitation: 

(a) physical or verbal sexual contact or intercourse 
during the course ot the professional relationship, whether irJ 
or out of the practitioner's place of business; 

(b) failure to maintain appropriate boundaries even 
where the patient is perceived as seductive; 

(c) f<'lilure to provide the patient with an opportunity 
to undress and dress in private; 

(d) failure to provide the patient with the opportunity 
to wear underwear 01 smock during treatment; 

(e) failure to fully drape all parts of the patient's 
body except that being treated; failure to obtain infonned 
verbal consent before undraping or treating the patient's 
breasts, buttocks, abdomen or genitals; 

(f) use of inappropriate parts of the practitioner's 
body to brace the patient; 

(g) palpation by other than the practitioner's hands; 
palpation beyond that which is necessary to accomplish a 
competent examination or treatment; 

(h) sexual repartee, innuendo, jokes or flirtation; 
(i) sexual comments about the patient's person or 

clothing; 
(j) inquiry into the patient's sexual history or 

behavior beyond that which is necessary for a competent 
examination, diagnosis or treatment. The practitioner shall 
not be unnecessarily intrusive; the practitioner shall not 
verbalize any value judgment concerning the patient's sexual 
history or behavior; 

(k) attempting to diagnose or treat a sexual issue 
beyond the practitioner's scope of training or practice; 

(1} failure to refer a case of suspected sexual abuse 
for more specialized professional help. 

MAP. Notice No. 8-28-40 7-4!15/93 
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(2) Failure to obtain informed consent for treatment. 
In order to obtain informed consent, the practitioner must 
give the patient at least: 

Ia) a description of the proposed treatment, including: 
Iii the body part to be treated, 
Iii) the type of treatment, 
(iii) the possible sensations the patient might feel, 
liv) the duration of treatment, and 
(v) the possible outcome of the treatment. 
(b) the practitioner's reason or rationale for the 

treatment proposed; 
(c) the choice to accept or reject the proposed 

treatment, or any part of it, before or during the treatment. 
(3) Failure to maintain appropriate patient charts in 

the English language." 
Auth: Sec. 37-1-134, 37·13·201, MCA; IMP, Sec. 37-13-. 

201. 37·13-311. 37·13-312, MCA 

REASON: The proposed new rule will establish appropriate 
boundaries for acupuncturist/patient interaction; establish 
the elements of informed consent for acupuncture treatment; 
and establish the requirement that acupuncturists keep written 
records, in English, of their professional services to 
patients. The proposed rule will give clear notice to 
practitioners of conduct that will be considered 
unprofessional, and may subject their licenses tc disciplinary 
actjon. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed adoption, in writing, to the 
Board of Medical Examiner:-s, Lower Level, Arcade Building, 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to 
be recei.ved no later than 5:00p.m., May 13, 1993. 

4. If a person who is directly affected by the proposed 
e<doption wishes to present his data, views or arguments orally 
or lD writing at a public hearing, he must make written 
n:•q,pest for a hearing and submit the 1·equest along with any 
comments he has to the Board of Medical Examiners, Lower 
LPvel, Arcade Building, 11J North Jackson, P.O. Box 200513, 
li<2lena, Montana 59620-0513, to be received no later than 5: 00 
p.m., May 13, 1993. 

5. If the Board receives requests for a public hearing 
on t:he proposed adoption from either 10 percent or 25, 
whichever is less, of those persons Who are directly affected 
by :he proposed adoption, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 

---;-.~ i 2.S/93 t1AR Not.1ce No. 8-28-40 
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persons directly affected has been determined to be 7 based on 
the 68 licensees in Montana. 

BOARD OF MEDICAL EXAMINERS 
PETER L. BURLEIGH, M.D., 
PRESIDENT 

BY: {J'vV.; tU l;~0<-{_1;: 
ANN=-==r-=E'-0'-:M..::.. --=s""AR=T"'O~S~, --=c"-"H==r==E==F--=c"'o""'UN=s""E""L
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 5, 1993. 

1-'.J\.R Notice No. 8-28-40 7-4/15/93 
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to definitions and experience 
requirements 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.57.401 DEFINITIONS AND 
8.57.405 EXPERIENCE 
REQUIREMENTS 

TO: All Interested Persons: 
1. On May 13, 1993, at 10:00 a.m., a public hearing will 

be held in the Professional and Occupational Licensing Bureau 
conference room, 111 No. Jackson, Helena, Montana, to consider 
the proposed amendments of rules pertaining to the practice of 
real estate appraisal. 

2. The hearing will be held in response to a petition 
submitted by James R. Campbell, Big Sky Appraisal, Helena, 
Montana. 

3. The rule as proposed to be amended by James R. 
Campbell provides as follows: (new matter underlined, deleted 
matter interlined) 

"8.57.405 EXPERIENCE REQUIREMENTS (1) will remain the 
same. 

(2) A certified residential appraiser must present 
evidence of 2000 hours of appraisal experience spread of [sicl 
a minimum of 24 months. 

(3) A certified general appraiser must present evidence 
of 2000 hours of appraisal experience, spread over a minimum 
o: 24 months, 1000 hours of which must be experience claimed 
in the appraisal of non-residential real estate. 

(4) will remain the same. 
Auth: Sec. 37-54-105, MCA; 1.!1£: Sec. 37-54-105, 37-54-

202, MCA. 11 

REASON: The petition's rationale for the proposed change is 
to adopt rules pertaining to real estate appraiser experience 
that substantially comply with, but are not more stringent 
than, those required for compliance with Title XI of the 
Financial Institutions Reform, Recovery, and Enforcement Act 
of 1989, as stated in 37-54-202, MCA. 

4. The Board of Real Estate Appraisers proposes to amend 
ARM 8.57.401 as follows: (new matter underlined, deleted 
matter interlined) 

"8.57.401 DEFINITIONS (1) will remain the same. 
(2) "'fear ef Appraisal experience" means_:_ 

1£1 at least ~ 2000 hours of appraisal activity 
distribtJteB: e. er a heh e 112) lftelloth fleried. HaximtlRI 
expe~ience awarded fer a tweloe lftenth )t:'a~ io 1000 hetJrs 
distributed over any amount of time, for a licensed appraiser 
level; 
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(bl at leas~ 2000 hours of appraisal activity 
distributed over a 24 month period of time. for a certified 
residential or certified general appraiser level. 

(3 I through ( 6) will remain the same. " 
Auth: Sec. 37-54-105, MCA: IMP Sec. 37-54-105, MCA 

REASON: The Board's proposed amendment will achieve the same 
result as Petitloner's proposal, and will also bring the 
experience requirement in compliance with Title XI of FIRREA. 
The Board's proposal will amend the definitional rule, 
however, so that the experience definition will apply 
throughout, and is a more appropriate amendment to achieve the 
same result. 

5. Persons known to have possible interest in this 
proposal are all members of the State of Montana, House o:' 
Rep1·esentati ves, Business and Economic Developmentc Corruni ttee; 
all licensed, certified, and general real estate appraisers; 
all financial institutions in the stac.e; and all persons whc 
have had or will have any federally related real estate 
transacc.ions since the effective date of FIRREA. 

6. Interested persons may present their data, views or 
arguments either orally o:t in writing at the hearing. Writte1~ 
data, views or arguments may also be submitted to the Board o~ 
Real Estate Appraisers, 111 North Jackson, Helena, Montana, 
59620 to be received no later than 5:00p.m. May 13, 1993. 

7. Carol Grell, attorney, has been designated to preside 
over and conduct the hearing. 

BOARD OF REAL ESTATE APPRAISERS 
PATRr ASAY, CHAIRMAN 

LJ)c L u tU. ?~-
ANNIE BARTOS, CHIEF COUNSEL 
DEPAR~OF COMMERCE 

~ 

(A -z:;, ~~ 

Certified to the Secretary of State April 5, 1993. 
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BEFORE THE BOARD OF HOUSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
Lo income limits and loan 
amounts and cash advances and 
the reverse annuity mortgage 
loan provisions 

NOTICE OF PROPOSED AMENDMENT 
OF 8.111.405 INCOME-LIMITS 
AND LOAN AMOUNTS, AND 
8.111.409 CASH ADVANCES AND 
THE REVERSE ANNUITY MORTGAGE 
ACT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on May lS, 1993, the Board of Housing 

amend the above-stated rules. 
2. The proposed amendments will read as 

matter underlined, deleted matter interlined) 

proposes to 

follows: (new 

"8. 111.405 INCOME LIMITS AND LOAN AMOUNTS I 1) The 
annual income limits to be eligible for a reverse annuity 
mortgage loan shall not exceed the following: 

Ia) one person household, $9,500.00 
lbl two person household, $18,900.80 
(c) three person household, $12,258.80 
(2) will remain the same." 

$10.500.00; 
$13.800.00; 
$15.500.00; 

Auth: Sec. 90-6··104, 90-6·106, MCA; IMP, Sec. gQ-6-104 
90-6-106, MCA 

RE&SON: The Board is proposing amendments to ARM 8 111.405 to 
t·e:lect the current (as of February 19931 increase in povertcy 
calculations for household sizes. The current calculations 
for eligibility figures are one hundred and fifty percent 
(150%) of poverty figures. 

"8.111.409 CASH ADVANCES (1) As part of the loan 
amount, the board may advance at closing either to the 
borrower, an amount not to exceed $2,500.00 to allow the 
borrower to satisfy any liens on the property or make 
emergency repairs to the property, and in addition, an amount 
nor. to exceed $600.00 $800.00 to cover closing costs for items 
such as appraisals, title policies, recording of documents, 
and closing costs. Such amounts so advanced shall be added to 
the initial loan balance. To receive a cash advance, the 
borrower must submit a request in writing on forms supplied by 
the board." 

Auth: Sec. 90-6-104, 90-6-106, MCA; IMP, Sec. qD-6-104 
90-6-106, MCA 

REASON: The closing costs for the program have not changed 
since the beginning of the program. However, actual costs 
incurred at closing have increased approximately $200.00 and 
seniors are not able to pick up the additional S200.00 in 
costs of closing. 
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3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Housing, 2001 Eleventh Avenue, Helena, Montana 59620, 
co be received no later than 5:00p.m., May 13, 1993. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Housing, 2001 Eleventh Avenue, 
Helena, Montana 59620, to be received no later than 5:00p.m., 
May l3' 1993. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. 

BOARD OF HOUSING 
TOM MATHER, CHAIRMAN 

,/"\ 

BY: ,{~· :fu~ ~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 5, 1993. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.28.701-704, 706-708, 712, 
and 714, the adoption of new rules 
I-III, and the repeal of 16.28.705 
concerning school immunization 
requirements. 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR THE 

PROPOSED AMENDMENT, 
ADOPTION, AND REPEAL 

OF RULES 

(School Immunization) 

1. On May 6, 1993, at 1:30 p.m., the department will 
hold a public hearing in Room C209, side 2, of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment of the above-captioned rules and the repeal of rule 
16.28.705. 

2. The rule to be repealed is printed on page 16-1285 of 
the Administrative. Rules of Montana. 

AUTH: 20-5-407, MCA IMP: 20-5-406, MCA 
3. The proposed amendments would update immunization 

requirements to reflect current nationally-recognized immuniza
tion standards and add immunization requirements for entry to 
preschools and post-secondary schools. 

4. The rules, as proposed to be adopted and amended, 
appear as follows (new material proposed for existing rules is 
underlined; material to be deleted from those rules is inter
lined) : 

16.28.701 DEFINITIONS The following definitionsk 
tooether with the definitions contained in 20-5-402, MCA. apply 
throughout t.his subchapter: 

(l) "Adequate documentation" means that documentation re
quired by ARM 16.28.703, 16.28.704~ or 16.28.705, dependins 
upon the school year in question. 

(2) "De~· Jlleatm ~fie EileJ>artw.ef\t af t>eal~F> ami ef\ 
~fH!Ien~al seimwes-,.. 

-f-3+11.1 "Commencing attendance for the first 
the first occasion a student attends any Montana 
docs not include transfers from one Montana school 

.Qj_ "Department" means the department of 
environmental sciences. 

time" means 
school, and 
to another . 
health and 

lti "DT vaccine" means a vaccine containing a combination 
Qf diphtheria and tetanus toxoids for pediatric use. 

l2.l "DTP vaccine" means a vaccine containing diphtheria 
!JilL t~etanus toxoids and pertussis (whooping coughl vaccine 
combined, includin9._1L_Yaccine referred to as DTaP. 

J..§.l .:tJib yacgJ._~~JTaccine immunizing against 
infe><;;tlon by Haemophilus influenza type B disease. 

11J. "Laboratory_confirmation of measles disease" J!leans a 
copy of_a laboratory test result from the department's oublic 
health laborat~ory which documents that a person has had measleoo 

~-4/15/93 HAR Not~Cl' No. 16-2-419 



-506-

and does not include either the results of immunity testing or 
a physician's diagnosis that the person has had measles. 

l.lU. "MMR vaccine" means a vaccine containing a combina
tion of measles. mumps. and rubella vaccine. 

(~) "MeHt:af!a illllBUf!i~aeisn iflitiaeive" meaRs the aetieRs 
talEeR ey state iHIEl leeal puelie health effieers eetweeR Oeteeer 
1, 1977, ana Oeteeer 1, 1979, te attem~t te assess tfie immuRi 
ilatieR status ef all MefltaRa seaeel efiilElreR aBEl ee full~· 
immuRiee up te 90~ of efiilElreR UflEler a~e 15 a~aiRst the illllBUfli 
eaele eailafieea Eliseases, iH eeRjuReeien with tfie Raeief!wiae 
immuRieatien prejeet statiR~ taese ~oals aHa iRitiatea ey tfie 
feEleral Elef3artmen-t-<rf--healta, eaueatiafl aAEl \Jelfa'f'e if! >'4lril, 
~ 

+S+l2.l "Official parent-maintained i=unization record" 
means a standard document distributed by a the department or by 
another state's principal health~ eaueatien agency to record 
the immunization status of a child as part ef that state's 
illllBuRieatieA mainteRanee system and designed to be retained and 
maintained by the parents of that child. 

-f-61-l1Q.l_ "Physician" is a person licensed to practice 
medicine in any jurisdiction in the United States or Canada. 

i.11l "Polio vaccine" means a trivalent polio vaccine, 
known by the abbreviations OPV, EIPV, or IPV . 

.L11J. "Pu~eans a person who receives instruction iQ 
classes at a school, including a foreign exchange student, 
regardless of the length of attendance or whether credit is 
received. 

(7) "Senoel-"--means aR i~t:ien tor tfie teaen~ 
iHdivid~4:.fte-~~lum af wniefi is eemf!risea ef-4:1'1-e:--w&Flt 
of a .. y eemsinatien ef leiflder~arten thrau~h ~rade li!, 

.Llll "Td vaccine" means a vaccine containing tetanus and 
diphtheria toxoids and intended for administration to adults. 
and to children seven years of age and older. 

+&t-1.1ti "Transfer" means to change school attendance, at 
any time, from one public school district to another, between 
private schools, or between public and private schools, and in
cludes a change which occurs between the end of one school year 
and commencement of the next. 

+9+ .Ll.2l "Vaccine'' means: 
l£1 if administered in the United States, an immunizing 

agent approved by the Bureau of Biologics, Food and Drug 
Administration, u.s. Public Health Service.L.......Qf. 

.Lhl it administered outside of the United States, an 
immunizing agent administered by a person licensed to practice 
medicine in the country where it is administered or by an agent 
of the principal public health agency of that country and 
properly documented as noted in ARM 16.28.704. 
AUTH: 20-5-407, MCA; IMP: 20-5-402, MCA 

RULE I GENERAL IMMUNIZATION REQUIREMENTS FOR ALL SCHOOLS 
(1) Administration of a vaccine is only acceptable if it 

is done in accordance with the standards and schedules for 
vaccine use adopted by the advisory committee on immunization 
practices (ACIP) of the u.S. public health service or the 
American academy of pediatrics (AAP). 
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(2) Half doses of vaccine are unacceptable for purposes 
of meeting the school immunization requirements of these rules. 

(3) Immunity testing in lieu of vaccine use may not be 
used to meet the requirements of these rules, except as 
specifically allowed in [Rule II(l) (b) (ii)] and [Rule III(4)J. 

(4) Only MMR (combined measles, mumps, and ::-ul:>ella) 
vaccine is acceptabl12 for doses given after [the effective date 
e>f these amendmentsj, Lc meet the requirements of these rules 
tor vaccination dgainst either measles, mumps, or rubella. 
AUTH: 20-5-407, MCA; IMP: 20-5-403, MCA. 

16. 2 8 . 7 0 2 REQUIREMENTS FOR __ ~llliCOND ITJ_Q.NAL £NHG.hLl<i£H.'E 
Jl.'rTENDANCE AT A SCHOOL OFFERING AR'L.!'ORT;J;_Q!'_ OF~ GRADES KINDER-: 
GARTEN THROUGH 12 

(1) Il'l en!e~- ~e ~-a~-1=&-tifle~i€mally i>Ft-effil 
af, school~er than ;:~ preschool or a J2.0st-seqmdary schgg_L_ 
lll<:JY-Dot allQ.'i as a pupil to attend that school without e"'_§'tri.c_: 
:CiQlL.Jillless.,- that school lt!US't receive;; adequate docmaentatior: 
U1at the followi.!l9. lmmuniz.ations were performed on the schedul<> 
and with the agents noted below: 

(a) £l!Pr~,-fB'-,--fll"-_.pfi-v;>ee Hie Agents im:mun i zing again s•~ 
::;li.phtheria, pertussis, and tet.anus must be administered as fol
lows: 

( i) F<H.'·-<> ll child ~ less than 7 yea:::·s of age must be; 
ddministered·,- tour or mare doses of d-i~~· 
t,~~~ D1'.£ vaccine ~<HpM;I>ef-
±ti-~'1'-)~~---~-€!ilHcA·i&~Fe4, at. least one dose 
ot which must be given after the fourth birthday tn'l-l-ess-+i-±-i-7-
~±es; 

(.ii) F-a-F---a ll person 7 years old or older who has not com
pleted the ~ requirement in ( i) above must receive addi -. 
tional doses of Td vaccine to reach a minimum of three doses of 
, any combination of three aeses of either DTP, DT, or Td~ ±s 
aeceptal9le, at }east Ofle ease Of whiefi m~o~st; Be \j'i o'eR after tfie 
fe~o~rth lairthaay •mless (iii) eele· .. ~s [note (iii) below]; 

(iii) A persoA eommeReiA\'1 atteAaaAec fer the first time 
priel" te Prl.i<.JI1st 1, 1989, need net have reeeh•ed a aese after 
~is fourth eirthday; 

~(iiil Neither P2ertussis nor DTP (containing pertus
sis vaccine) vaccine is ~ required or recommended for a 
person seven years of age or older. 

1iYl DT vaccine administered to children less than seven 
years of age is acceptable for purposes of this chapter only if 
accompanied by a medical exemption pursuant to ARM 16.28.707 
that exempts the child from pertussis vaccination. 

(b) Polio vaccine must be administered to a child less 
than 18 years of age in a-s three or more doses of live, eral, 
trivalent poliomyelitis vaccine, at least one dose of which 
must be given after the fourth birthday unlees the flc~SBfl 
reeeiv-inq tfie •.aeeiRe eolftJfteReeEi attenaanee fer tl\e first time 
prier to 1IY\JI1St 1 1 1989. Polio vaccination is not required or 
recommended for persons 18 years of age and older for atten
dance in a Montana school. 

fe) lleasles 'laeeine m~o~st lae aamil'lh•te~ea ae eRe dose ef 
live, atteR"'ated measles (r~otl9eela) vaeeiAe, \j'ivel'l after the 
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first l9irthe!ay, vith the eKeefltisf'l that a persefl eertifiee l9y 
a physieiaA as haviA§ had measles disease is f!St req~iree! tc 
reeci·· e measles .•aeeifle. 11 flerssfl reeei'> iR§ measles •raeeifle 
f'Fier te SA- ~ear at a§e B1" I>rier to 1968 must be revaeeiflatee, 
unless, ifl the latte1" ease, it eaR be Eieeumef'ltee! t.hat the vae 
eiAC, if aeimiAiste~eei eetweeR 1966 aRE! 1968, WaS a live virus 
~.taeeine. 

i£l Live measles vaccine must be administered to pupils 
attending kindergarten through 12th grade in accordance with 
[Rule IC4ll and as follows: 

ill_ A person entering a Montana school for the firs': 
time on or after [the effective date of these amendments], 
except a person described in subsection (iiil below. must 
either be administered one dose of measles vaccine at or after 
12 months of age or produce laboratory confirmation that s/he 
has had measles disease. 

1iil A person who entered a Montana school before [the 
effective date of these amendments], with the exception of a 
person described in subsection (iii) below. must either: 

lhl have been administered one dose of measles vaccine a': 
or after 12 months of age; or 

l.!ll produce a physician's certification that s/he has had 
measles disease and the date of the measles disease diagnosis. 

Ciiil A person who is entering middle school or junior 
high; a student entering the sixth grade; and a person who 
reaches age 13 must either: 

lhl have been administered two doses of measles vaccine 
at or after 12 months of age separated by at least one month 
between doses; 

l.!ll produce laboratory confirmation of measles disease: 

1£1 if the person was attending a Montana school prior to 
[the effective date of these amendments), have on file at the 
school documentation of a physician's diagnosis that s/he has 
had measles disease; no additional documentation of measles 
immunity is required in this case. 

liYl By the beginning of the 1994-1995 school year and 
each school year thereafter, pupils in grades and of ages 
exceeding those noted in Ciiil above must have been adminis
tered twa doses of measles vaccine at or after 12 months of age 
separated by at least one month between doses. unless publi
cally-funded MMR vaccine is not available due to supply 
deficiencies, in which case those pupils will be allowed to 
attend until publically-funded vaccine is available to them. 

(d) One dose of live R~ubella vaccine must be ad
ministered as ene elsse sf live rttbella vaeeiRe EJi•,.eA af~er the 
first. BiF~haay, 'with t.he eJ[Cept.iel'l that: a female 'a"he has 
reaehea a<Je 12 is eMelftpt.ea frem ~he rueella •raeeine reqliirement 
at or after 12 months of age. 

1§l One dose of live mumps vaccine must be administered 
at or after 12 months of age. 

(2) IA sreler t.e allew a perseR t.e uReeREiit.ieRall) at.teAEi 
ab school, other than a preschool or post-secondary school, mav 
allow as a pupil to attend the school without restriction if, 
that school must receive2 adequate documentation of the 
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following dates fo~ each disease vaccine noted: 
lBl_ If a person attended school p~ior to [_the ef.~ctiY£ 

date of these amendments), or is tran:;_fo;>J-rins_ to a Monta_na 
school from out-of-state, the tollowi~_9acumentation must be 
provided: 

lil Fo~ DTP, DT, Td. and polio vaccines,~Q~~onth __ qn~ 
yea~ the last dose was .i'dminist.\"I.glli 

l.iil For ~ubella vaccine, the month and vear of ad-: 
ministration if the date of vaccination was at least 13 months 
after the birthdate, or the month, day, and year of admini~:: 
tratlon if vaccination took place during the twelfth~.h 
after birth; 

(iii l For measles vaccine, the month and year for the 
first dose of vaccine if the date of vaccination was at least 
13 months after the birthdate (or the month .. day, and__yg_{IL_of 
administration if vaccination took place during the twelfth 
month after bi~thl, and the month, day and yea~ for the second 
9.~ 

ffr~(b) If a person did not attend school prior to [the 
effective date of this amendment], documentation must be 
provided of Fe~ DTP, DT, Td, ana ~elie, the month~ and 
year the last each dose of all required vaccines was adminis
tered,~ un±e~he persan eemmeneed attendaRee p~ier~ 
-l-;-~ in which ea9e enly· -lObe yea~ is fleeessa-ey. 

+&)---Ffrr-cr~H-a---Ule meRth ancl--y-ea¥- administered, •mless 
t~~need at-i=e~ August 1, :t980,---4-Ft 
which ease enly the yea~ is neeeesary. 

+e+---f'e~easles (F>tlaee±-a-)~he meflth, day, and year the 
vaee-4-fta-t,-ien~~~-e<i,------or---i+ measles disease -was 
~-e&,----tiie- montfi, day, aoo--~*- ia9"nos is, el<'~-±4 
'E~-<>BB--eomm~-ak~endance prior·--t~U<Just 1, ~-~ 
-~R-t-h--and year are neeessar} . 

+3-)-~--«>----a MoRtana seheel has--3-B 
ea-lendar days aft~~ atteRdanee at the soheol te 
wt.iefi he· er She t~aRSfero to p~eauee the doeumentatJ-on--<'>4' 
.i.!Miunieation status reE!{u.iroa by tais rule, 

(I) If a l'ersen tl"ansfers iRto a UeRtal'la seE.oel from au.t
~e, he er she must provide tE.e same deeumeRtatien as 
reEJuirea above fer a pergen who eellll!leneed attef\aanee p~ie~ te 
Au~ust 1, 1980. 
AUTH: 20-5-407, MCA; IMP: 20-5-403, 20-!)-405, 20-5-406, MCA 

RULE II REQUIREMENTS FOR ~ONDITIONAL ATTENDANCE AT A 
POST-SECONDARY SCHOOL ( 1) Before a person may enter a Montana 
post-secondary school as a pupil for the first time on or after 
[the effective date of this rule], the person must provide the 
school with the proof of measles (rubeola) immunity required by 
(a) below, as well as the proof of rubella immunity required by 
(b) below, unless the person was born before January 1, 1957, 
in which case (C) applies: 

(a) Any of the following documentation is acceptable 
proof of measles immunity: 

(i) Certification by a physician of the fact that the 
person has had measles disease and the date of diagnosis; or 

(ii) The documentation requi~ed by ARM 16.28.704 of the 
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fact that the person was administered two doses of live measles 
vaccine separated by at least one month, both o~ which wer~ 
administered at or after 12 months of age and after the year 
1967, along with the month, day, and year each dose was 
administered. 

(b) Any of the following docwnentation is acceptable 
proof of rubella immunity (a physician's diagnosis of rubella 
disease is not acceptable): 

(i) The documentation required by ARM 16.28.704 of the 
fact that the person was administered one dose of live rubella 
vaccine, administered at or after 12 months of age and after 
the year 1969, along with the month, day, and year the dose was 
administered; or 

(ii) Either a copy of a laboratory report or test results 
signed by a physician that indicate the person is i)11)11une to 
rubella, as well as the type of test conducted and the test 
date. 

(c) (i) prospective pupil who was born prior to January 1, 
1957, must: 

(A) prove his/her age to the school by providing it with 
a driver's license, school transcript, birth certificate, or 
passport, so long as the date of birth is indicated on the 
document in question; and 

(B) in the event of an outbreak of rubella, provide the 
documentation required by (b) above or be excluded from- classes 
and other school-sponsored activities until the local health 
officer indicates to the school that the outbreak is over. 

(ii) The school must maintain a list of students who were 
born prior to 1957 and provide the school only with the 
documentation specified in (i) (A) above; in the event of 
outbreak of rubella, the school must exclude those students if 
the conditions described in (i) (B) above apply. 

( 2) The requirements of ( 1) above apply equally to a 
person who entered a Montana post-secondary school as a pupil 
prior to [the effective date of this rule], with the sole 
exception of the requirement of (l)(a)(ii) for two doses; a 
pupil to whom this paragraph applies needs to have only one 
dose of live measles vaccine rather than two. 
AUTH: 20-5-407, MCA; IMP: 20-5-403, 20-5-406, MCA 

RULE III REQUIREMENTS FOR ATTENDANCE AT A PRESCHOOL 
(1) Before a child may attend a Montana preschool, that 

school must be provided with the docwnentation required by (2) 
below that the child has been immunized as required below for 
his{her age group against measles, rubella, mumps, polio
myelitis, diphtheria, pertussis (whooping cough), tetanus, and 
Raemophilus influenza type B (Hib), unless sfhe qualifies for 
conditional attendance in accordance with (7) below: 

Total Immunizations Required, By Age 

Age at Entry Number Doses - Vaccine Type 

under 2 months old no vaccinations required 
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by 3 months of age 

by 5 months of age 

by 7 months of age 

by lG months of age 

by 19 months of age 

1 dose of polio vaccine 
1 dose of DTP vaccine 
1 dose of !lib vaccine 

2 doses of polio vaccine 
2 doses of DTP vaccine 
2 doses of !lib vaccine 

2 doses of polio vaccine 
3 doses of DTP vaccine 
*2 or 3 doses of Hib vaccine 

2 doses of polio vaccine 
doses of DTP vaccine 

1 dose of MMR vaccine, administered no 
earlier than 12 months of age 

"1 dose of Hib vaccine given after 12 
or 15 months of age 

3 doses of polio vaccine 
4 doses of DTP vaccine 
1 dose MMR vaccine, administered no 

earlier than 12 months of age 
*1 dose of Rib vaccine given after 12 
or 15 months of age 

(*) varies depending on ~accine type used. 

(2} If the child ls at least 12 months old but less than 
(,Q :nonths of age and has not received any !lib vaccine, the 
chiJd must receive a dose prior to entry. 

( 3) Documentation of each required vaccination ;nust 
irlclude the date of blrth and the month, day, and year of cacl1 
va.ccination. 

(4) In order to continue attending a preschool, a child 
nms"t c:ontinuc to be immunized on the schedule described i_n (1) 
above and must oe immediately exeluded from attendance if s(he 
1s not vaccina"ted on that schedule with all of the required 
v.>ccines, or does not have on file at the preschool a record of 
an ctppropriate exemption or a conditional enrollment form which 
indicates that no vaccine dose is past due [see (7) below]. 

(5) Hib vaccine is not required or reco=ended for 
children five years of age and older. 

(6) Doses of MMR vaccine, to be acceptable under this 
rule, must be given no earlier than 12 months of age, and a 
child who received a dose prior to 12 months of age must be 
revaccinated before attending a preschool. 

( 7) A child may initially conditionally attend a pre-
school if; 

(a) s(he has received at least one dose of each of the 
vaccines required for his/her age; 

(b) a department-prescribed form documenting the child's 
conditional immunization status is on file at the preschool, 
attached to the department's Montana certificate of immuniza
tion (HES-101); and 
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(c) s/he is not past due for the next required dose (as 
noted on the conditional enrollment form) of the vaccine in 
question. 
AUTH: 20-5-407, MCA; IMP: 20-5-403, 20-5-406, MCA 

16,28. 703 DOCUMENTATION OF IMMUNIZATION STATUS OF PERSONS 
COMMENCING ATTENDANCE fOR THE FIRST TIME PRIOR TO AUGUST l. 
1980, AT A SCHOOL OFFERING ANY PORTION OF GRADES KINDERGARTEN 
TRROUGH 12 ( 1} Ilftlllti!'lieatieft aata llltiet ee lle}!lt e!'l If the 
documentation has already been provided on eith~r the de
partment's cumulative health record form (SDH & ES-1, Revised 
2/78; due to typographical error, the form may be labeled SOH 
& EX-1), the department's Montana certificate of immunization 
form {HES 101), or an equivalent form documenting the same 
immunization information, that record will be acceptable, but 
only if the immunization criteria stated in ARM 16.28.702 are 
met. 

(2) If the documentation has not been provided to the 
school on one of the forms referred to in subsection (1) above, 
immunization information must be transferred onto ene ef these 
~ the department's Montana certificate of immunization form 
CHES 101) from one or more of the types of documentation listed 
belowL and the ~ certificate must be signed and dated by the 
person performing the transfer, ley NeYeliiBel" 15, 1989, Bl", if 
attenda!'lee ee~U~el'lees latel" than Ne•,.eml9er 1, 1989, vithil'l 15 
days aftel" it eemmeAees of the immunization information: 

(a) an official school medical record from any school in 
the United States; 

(b) a record from any public health department in the 
United states, signed or stamped by a public health officer or 
nurse; 

(c) a certificate signed by a physician; 
(d) any parent-maintained immunization record, if 

information has been recorded and signed or stamped by a 
physician, physician's designee, local health officer, or that 
officer's designee; 

(e) any state's official parent-maintained immunization 
record if the record includes the following: 

iil the child's legal name. birthdate. sex, and vaccina
tion date (month. day, and year) by vaccine type; 

liil for each administration of vaccine. a signature Qr 
stamp ~ by a the physician, ~aysieiaa's EiesigAee, lseal 
~ or officer of a health department who administered the 
vaccine, or that effieer's designee of the physician or 
officer; IDl9 

(iiil the date the next dose of vaccine is due; 
(f) the international certificates of vaccination approv

ed by the World Health Organization; 
(g) for measles (rubeola) only, a letter or statement 

signed by a physician indicating that the person had measles 
(rubeola) disease, with the date of diagnosis indicated; 

(h) fel" a ~ti~il 7 yeaFs sf a~e er eldeF, fer ~he 1989 
1981 sefieel year BHly, immel'li~a~iel'! assessment data eelleetea 
dtil"iA'!J the MeAtana ii!UOIU!'Iisatien iai~iati•re• 'Pais iAfef'lllatien, 
if aR<l when eAterea iAte al'! effieial seaeel il!l:lftU'l'lil!atiel'l 
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'f'eCOni, oF eeFt:ifieate of ili!JliHRieation fena, is adequate evi 
denee of imm~niaation threu~fieut: the Pemainin~ yeaFS of school 
at:tenaanee of s~eh pupil. 

l.!ll for situations noted in this chapter where labor atm. 
test results are accepted, a certified copy of the laboratory 
:test results form or a signed statement from a physician. 

LU Each time additional immunization information is 
provided to the school, the Montana certificate of immunization 
form must be signed and dated by ~orson entering t~ew 
information onto the form. 
AUTH: 20-5-407, MCA; IMP: 20-5-406, MCA 

16.28. 704 DOCUMENTATION OF IMMUNIZATION STATUS OF PERSONS 
COMMENCING ATTENDANCE FOR THE FIRST TIME AFTER JULY 31, 1980, 
OUHIHG 'l'HE l98CI 1981 SCHOOL YEAR (1) With the exception of 
post-secondary schools, a school must keep '!'_immunization data 
must be l<ej3-t on the department's Montana certificate of 
immunization form (HES 101) , ~ signed by a physician, physi
cian's designee, local health officer, or that officer's 
designees, if the data is submitted to the school on that form. 

(2) With the exception of post-secondary schools. if ~ 
the documentation has not been provided to the school on a 
Montana certificate of immunization form: 

(a) immunization data must be transferred onto tfiat form 
the Montana certificate of immunization form from one or more 
of the other types of documentation listed in subsection (3) 
below b) ~lovemeeF 15, 1989, e!' if a£*-cef'l<lanee ee~M~enees lat:e!' 
t:nafl llo"elftsel" 1, 1989, witniR 15 says after it celi!Jllenees, and 

(b) the Montana certificate of immunization must be 
signed and dated by the ~ school official transferring the 
information, ra'\:aeF '\:nan a paysiei""• physician• s aesi'§Jflee, 
local health effieeF, oF £sat officer's aesi'§Jflee each time 
additional immunization information is documented. 

(3) Immunization data may only be transferred onto the 
Montana certificate of immunization form from one or more of 
the types of documentation listed below: 

(a) an official school medical record from any school in 
the United states; 

(b) the department's cumulative health record; 
(c) a record from any ~ local health department in 

the United States, signed by a ~ local health officer or 
nurse; 

(d) a certificate signed or stamped by a physician; 
(e) any parent-maintained immunization record, if 

information has been recorded and signed or stamped by a 
physician, physician's designee, local health officer, or that 
officer's designee; 

(f) any state's official parent-maintained immunization 
record if th~ record includes the following: 

l.iJ.. the child's le9al n&me. birthdate. sex. and vaccina
tion date <month. day. and yearl by vaccine type; 

iiil for each administration of vaccine. a signature or 
stamp ~ by a the physician, pfiysieian'e aesi~ftee, leeal 
hea±t~ or officer of a health department who administered the 
ygccine, or that effieeF's designee of the physician or 
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officer; and 
(iii) the date the next dose of vaccine is due; 
(g) the international certificates of vaccination ap

proved by the World Health Organization; 
(h) for persons who entered school prior to [the effec

tive date of this amendment], and for measles (rubeola) only, 
a letter or statement signed by a physician indicating that the 
person had measles (rubeola) disease, with the date of diagno
sis indicated"f_,_ 

(i) fa~ a ~~~il 7 years ef a~e er elaer, fer the 1980 
1981 seheol year aRly, il!li!IHAisation ansessmeAt data eelleeti?d 
durin'! the MeAtana illlllllifli-Batie!'l init-i-tt-i=-i-ve. 'Phis iRfmomation, 
if aRd ._.heR entel"eEI iRto aR offieial seheol iHilftliniea~ 

Feeard, is ade~liate e.,•idenoe of -±i!lmtmi<mtion thro<HJ~-fle 
remainin§ years ef seheol atteAdanee of Sli~~~ 

l±l Post-secondary schools must: 
i2l keep immunizatlon data for each pupil either on the 

department's Montana certificate of i~unization form (HES 101) 
or on another docume_nt t_hat includes, at a minimum, the pupil' c: 
name, birth ~~c<;; ination dose type administered. and the 
month.,__<iQy~~ear "ach dose was_ administered; and 

lhl accept as sources of the required immunization date, 
onlv those sources listed in (3) above. as well as. in the ca~c 
of rubella, laboratory test results showing immunity to rubella 
if they are signed by a physician and indicate what _tyru. _ _Qf 
test was conducted and the test date. 

l2l No parent, guardian. or other person may fill out any 
immunization information or sign any immunization documentation 
unless they are a physician. local health officer. or person 
otherwise authorized to do so in I 1 l , ( 2 l , or ( 3 l above_ 
AUTH: 20-5-407, MCA; IMP: 20-5-406, MCA; 

16.28.706 REQUIREMENTS FOR CONDITIONAL ENROLLMENT 
(1) A person who does not meet school immunization entry 

requirements for a school other than a post-secondary school 
may be admitted to school oR a eoAait.ional basis under the 
following conditions: 

lll # a physician or local health department must 
indicates on the department's conditional attendance form that 
immunization of the person has already been initiated by the 
person receiving, at a minimum, SRe D~P, (o~ D~ er ~d), ORe 
polio, one measles (after the first sirthday) 1 ana eRe r~sella 
vaeeiRatieR (URless r~,~:aella is Aet rs!Jiiired aeealise the perseR 
is a female 12 years of a~e er elder) one dose of each of the 
vaccines required in ARM 16.28,702(1). If a person is exempt 
from any of the foregoing vaccinations, the requirements of 
this rule apply to the remaining immunizations for which no 
exemption exists. 

ill The conditional attendance form must include the date 
each dose of the required vaccine(sl is to be administered. the 
signature of the physician or health department official who 
established the foregoing immunization schedule, and the 
signature of a parent or guardian acknowledging the immuniza
tion schedule; 

1£l The parent or guardian must return the form to the 
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school before the child may attend. 
(2) GeRdi~ieRal a~~eftdaftee must be fer a reaseftable 

leREJta ef time eeRsisteR1:: wi~a ~ae il!IJRYRiea~ieR eeaedYle iR 
~ioft (4) bela~, ift order ~o allo~ fer eompletiel'l of all 
immYRiBa~ieR reEJYiremeftte, sYt iR aRy ease Bl\19~ fto~ e*eeea 99 
days from tae date atteRdaRee eemmel'!ees. 

f3+ lQl The condi tiona! attendance fonn provided prescribed 
by the department must be used to document conditional atten
dance status and must be retained in the person's school 
record. 

( 4) }>, persoR ·,.•ao is eef'IElitioHally a~~efldif'IEJ 5eaeel 
qualifies for Uf'IBOflditioHal a~~eftdaftee s~a~Ys waeft ae reeeives 
l:ae folle' .. •iREJ ft\llltbel' of doses ef eaea vaeeifte, aftd at iA~ervale 
of RB less ~aaR foyr \OeelEs. 

llu~~tber ef Pelie Deees 
Per soft Has Reeei.,·eal Pereeft tleeds. 

3 91' IIIS!'e, 

(if eemmef'leiREJ atteRdaHee fer 
first time after July 31, 1989) 

thiiiiSe!' e f D'fP , D'P, 
er ~a Oases Perseft 

1 

ilae Reeeivea1 DTP or D'f hdaitieHal TD 
oases tleedea 1 Deses tleeaea. 

3 er lftere~ 

su~ fiBRe siHee 4th birtaaay 1 1 
(it eeBI!IIefteiREJ a~~eHdaHee fer 
first time after July 31, 1989) 

* A seestel' aese 8 14 meRths felle•,.·iHEJ tae 
3!'a aese is reeemmeftaea. 'fa seeete!'s are 
alse reeommeHaea every 19 years. 

f5+lgl If the person who is attending school condition
ally fails ~9 BB!II!'lle~e immUHiBa~iBft •·:i~ftlft ~he ~illle f:'OI'iod 
iHdiea~ea iR eYssee~ieft ( 2) ase•,•e, fails to receive vaccines on 
the date they are due, as stated on the conditional exemption 
form, §Lhe must either claim an exemption from the immuniza
tions not received and documented, or be excluded immediatelv 
from school by the saara ef ~rYstees, iA ~he ease ef a ~US±±€ 
school, ey tae administrator, iR tl!.e ease ef a !!!l'iva~e seheel, 
or by ~ their designee ef eitaer. 

lfl ~n who is excluded from school due to failure 
to meet the requirements of the conditional exemption Jllll.Y 
continue school onlv after the school receives the reguired 
documentation that s/he has ~een~ministered the vaccinelsl 
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which. according to the immunization schedule on the condition
al form. were due. In this case. if additional immuni?ation~ 
are still required. the physician or health department must 
reestablish the schedule as stated in Cll (b) above. 

l2l A person entering post-secondary school who does not 
meet school entry immunization requirements as stated in [Rule 
IIJ may be admitted to school under the following conditions: 

lli The person must provide the school with adequate 
documentation that s/he has already received one measles and 
one rubella vaccination and that one month has not lapsed since 
they received the measles vaccination. 

lQl The person must receive the second dose of measles 
vaccine as soon as one month has passed since administration ~f 
the first dose of measles vaccing. 

1£l The conditional exemption form must be signed bv th~ 
student. acknowledging the measles immunization schedule ang 
deadline date for compliance. 

l.9.l. If a person is exempt from any of the foregoing 
vaccinations, the requirements of this rule apply to the 
remaining immunizations for which no exemption exists. 

lgl If the person who is attending school conditionally 
fails to complete meas~~unization within the time ~ioq 
indicated in 12) (b) above, s/he must e.ither claim an exeJN2tioJ' 
from measles immunizatiol} _ _QL__illl exc}uded_imme<;!,i,g~_te1_y_ __ fr9JTI 
school by the school administrator or that ~~"i.~~-Q_esign~.f:. .•. 

J..il_ A person who is excluded from school due to _!iti_:Urr.~ 
to receive the second dose of measles~c;,.t.ng_..£y the deadline 
specified in (2) (b) above, mav contipue __ §cho_gl only__after s/h€ 
]:las received a second dose of measles. vaccine or claim"? ___ gi\ 
exemption from immunization. 
AUTH: 20•5-407, MCA; IMP: 20-5-402, 20-5-404, 20-5-405, 
20-5-408, MCA 

16-28.707 MEDICAL EXEMPTION ( 1) A person seeking to 
attend school is nat required to have any immunizations which 
are medically contraindicated. A written and signed statement 
from any physician that an immunization is medically contrain
dicated will exempt a person from whatever immunization re
quirements of section 20-5-403, MCA, the statement indicates 
necessary. 

(2) The statement must include: 
(a) which l'~ieula£ specific immunization is contraindi

cated; 
(b) the period of time immunization is contraindicated; 

and 
(c) the reasons for the medical contraindication. 
(3) A physician's medical exemption may be recorded on 

the department's Montana certificate of immunization form or a 
form may-Be obtained from the department te ee used for use as 
documentation. 

(4) The physician's written statement must be maintained 
by the school as part of the immunization record of the person 
qualifying for the exemption. 
AUTH: 20-5-407, MCA, IMP: 20-5-405, 20-5-406, MCA 
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16.28.708 RELIGIOUS OH PEHSOIIl,L EXEMPTION (1) A person 
seeking to attend s::hool is exempt from all or part of the 
immunization requirements if the parent or guardian of that 
person, an adult responsible for that person, or the person 
himself if an adult or an emancipated minor, objects thereto in 
a signed, written statement indicating that the proposed im
munization interferes with the free exercise of the religious 
e~ ~e~se~al beliefs of the person signing the statement. 

( 2) '>'he stateme~t ~efe~Fed te i~ seeseetieR ( 1) aeeve 
m~st ee made BA the depaFtment's eertifieate ef i~~nieatieA 
farm and, it eotelftptiSH is aesiFed t!!'BIII e~ly a pBFtien at the 
re~eiFed imm~~ieatiens, m~st i~eieate whieh imm~~ieatie~s tfie 
eMemptieR eevers. A claim of exemption from immunization 
requirements on religious grounds must be maintained on a form 
provided by the department and provided to the school prior to 
each school year by the parent or guardian of the pupil for 
which a religious exemption is claimed, or adult responsible 
for him or her, unless the pupil is 18 years of age or older or 
emancipated. in which case the pupil may claim his or her own 
exemption. 

(3) The original copy of the statement claim of religious 
exemption must be kept by the school as part of the person's 
school record. 
AUTH: 20-5-407, MCA; IMP: 20-5-405, 20-5-406, MCA 

16.28.712 REPORT OF IMMUNIZATION STATUS (1) A report of 
the immunization status of the pupils in every school must be 
sent each year to the department by the principal or other 
person in charge of a school on a form provided by the depart
ment. 

(i!) l)•,tri~'!! the 1981 198i! seheel year, the Fepert sf im 
m~niEatien states mest inelHde tfie statHs ef all pHpils tfireH'!jfl 
Jan~ary 15, 19Bi!, anel m~st ee seemitteel ey FeereaFy 1, 198i!. 

+a+ ..(.£L Fer the 1982 1983 sefieel year a~el each } ear t.ftef.e
after, tfie Ihg report must include the immunization status of 
all pupils who commence attendance on or before November 15 and 
must be submitted by December 1 of each school year. 

++till A copy of the report must be sent concurrently 
from the school to the local health department, or, if there is 
no local health department, to the local board of health o" 
local health officer. 

f5+lil The school must keep a record of any change in im
munization status of a pupil from that stated on the report.,
~l~s the imm~niBatien stat~s et any tFaAsfer ~~~il eemmenein~ 
attenelanee after ~IB'>'emeeF 15 ef the peFtiAe~t seneel year. such 
records must be available upon request to the department or 
local health authority. 
AUTH: 20-5-407, MCA; IMP: 20-5-408(2), MCA 

16.28.714 REPORT OF NON-COMPLIANCE (1) If a person is 
excluded from school other than a preschool or a post-secondarY 
school due to the failure to provide documentation of completed 
immunization, claim an exemption, or qualify for conditional 
attendance, the school must place in the u.s. mail notice of 
that fact to the following by the end of the third day follow-
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ing the exclusion, if the person excluded has not returned to 
school with the required documentationT~ 

(a) the local health officer; and 
(b) the Cbilafieea Montana Immunization Program, Health 

services aHa !feaieal Faeilities Division, of the department 
(phone: 444 4749 444-5580). 
Concurrent telephone notification of either or both of the 
above agencies is encouraged but not required. 

(2) The notification must include the name of the exclud
ed person; his or her address; the name of his or her par
ent(s), guardian or responsible adult; and the date of exclu
sion. 

(3) Written documentation of that notification must be 
placed in the school file, if any, of the person excluded, or 
in a special file established for such documentation, if the 
person has no school file. Such documentation must include the 
information noted in (2) above, date of mailing, and name of 
the individual giving the notification. 
AUTH: 20-5-407, MCA; IMP: 20-5-408(2), MCA 

4. The department is proposing these amendments and 
additions to the rules because they are necessary to implement. 
amendments made to the school immunization statutes in 1989 
(deleting the right to a personal exemption and adding pre
school and post-secondary schools to those entities to which 
immunization requirements apply) and 1991 (requiring meningitis 
(Hib) vaccinations of children attending preschools), and to 
reflect the most current nationally-recognized disease control 
standards. ARM 16.28.705 is proposed to be repealed because 
the amendments to ARM 16.28.704 make 16.28.705 redundant. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Dick Paulsen, Montana Immunization 
Program, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620, no 
later than May 14, 1993. 

6. Ellie Parker has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State April 5, 1993. 
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BEFORE THE BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the Matter of the Proposed 
Adoption of Rules I and II 
relating to Montana Peace 
Officer Standards and Training 

) 
) 
) 
) 
) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION 
OF RULES I AND II REGARDING 
PUBLIC SAFETY COMMUNICATIONS 
OFFICERS 
NO PUBLIC HEARING CONTEMPLATED 

1. on May 17, 1993, the Board of Crime Control Peace 
Officer Standards and Training council proposes to adopt the 
following rules concerning minimum standards and certification 
requirements of public safety communications officers. 

2. The proposed rules will read as follows: 

RULE I. MINIMUM STANDARDS FOR THE EMPLOYMENT OF PUBLIC 
SAFETY COMMUNICATIONS OFFICER (1) Any person employed in the 
state of Montana as a public safety communication officer af~er 
the effective date of this rule, must meet or exceed the minimum 
standards set forth in 7-31-202, MCA. 

(2) The tenn "public safety communications officer" is 
defined in 7-31-201, MCA. 

AUTH: 7-31-202, MCA. IMP: 7-31-201, 7-31-202, 10-4-101, MCA. 

RULE II. REQUIREMENTS FOR PUBLIC SAFETY COMMUNICATIONS 
OFFICER CERTIFICATION (1) communications officers must meet or 
exceed the minimum employment standards established for such 
officers. 

(2) Communications officers shall have completed a forty 
(40) hour public safety communications officers basic course as 
provided by MLEA or equivalent training as determined by the 
POST advisory council. 

(3) Communications officers shall have served at least slx 
months with the present employment agency and shall be 
satisfactorily performing his/her duties as attested to by the 
head of that agency. 

(4) Communications officers who have successfully met the 
minimum employment standards and who have successfully completec 
a forty (40) or eighty (80) hour public safety communicator.::. 
basic training course at MLEA from November 1984 throuq!1 
November 1991 are eligible for their basic certificate. -

(5) A communications officer who has successfully met the 
employment standards and qualifications and the educational 
requirements of this section and who has completed a six month 
term of employment shall, upon application to the POST advisory 
council, be issued a basic certificate by the council certifying 
that the communications officer has met all the basic gualifylng 
public safety communications officer standards of this state. 

AUTH: 7-31-203, MCA. IMP: 7-31-201, 7-31-202, 7-Jl-203, 
10-4-101, MCA. 
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3. These rules are proposed for adoption to comply with 
7-31-203, MCA. These rules are to establish qualifications and 
allow for certification of public safety communications 
officers. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption of rules in writing 
to Ellis E. Kiser, Director, Peace Officer Standards and 
Training, Board of crime Control, 3 03 North Roberts, Helena, 
Montana, 59620, no later than May 15, 1993. 

5. If a person who is directly affected by the proposed 
adoption wishes to submit his data, or express views and 
arguments orally or in writing at a public hearing, he must make 
a written request for a hearing and submit this request, along 
with any written comments he has to Ellis E. Kiser, Director, 
Peace Officer Standards and Training, Board of Crime control, 
303 North Roberts, Helena, Montana, 59620, no later than May 15, 
1993. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 2 5 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 12. 

Certified to the Secretary 
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DEPARTMENT OF JUSTICE 

Rule Reviewer 



-521-

BEFORE THE BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the Matter of the Proposed 
Adoption of Rule I and Rule II 
regarding Probation and Parole 
Officer Certification 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION 
OF RULE I and RULE II 
REGARDING PROBATION AND 
PAROLE OFFICER CERTIFICATION 
NO PUBLIC HEARING CONTEMPLATED 

1. on May 17, 1993, the Board of Crime Control proposes 
to adopt the following rules concerning minimum qualifications 
for certification of probation and parole officers. 

2. The proposed rules will read as follows: 

RULE I. MINIMUM QUALIFICATIONS OF PROBATION AND PAROLE 
OFFICERS (1) Any person employed in the state of Montana as a 
probation and parole officer must meet or exceed the minimum 
qualifications set forth in 46-23-1003, MCA. 

AUTH: 44-4-301, MCA IMP: 46-23-1003, MCA 

RULE II. REQUIREMENTS FOR PROBATION AND PAROLE OFFICERS 
CERTIFICATION (1) Probation and parole officers must meet or 
exceed the minimum employment qualifications established for 
such officers. 

(2) Probation and parole officers must, within their first 
year of initial employment, complete a probation and parole 
officers basic course as provided by MLEA, or equivalent 
training as determined by the POST advisory council. 

( 3) Probation and parole officers shall have served at 
least one year with the present employing agency and have 
completed a probationary period and be satisfactorily performing 
his/her duties as attested to by the head of that agency. 

(4) As a requirement for continuing employment, any 
probation and parole officer employed before the effective date 
of this rule must, within 24 months of the effective date of 
this rule, complete the educational requirements of this rule. 

(5) Probation and parole officers who have successfully 
met the employment qualifications and the educational 
requirements of this section and who have completed one year of 
employment shall upon application to the POST advisory council, 
be issued a basic certificate by the council certifying that the 
probation and parole officer has met all the basic qualifying 
standards of this state. 

AUTH: 44-4-301, MCA IMP: 46-ZJ-1003, MCA 

3. These rules are proposed for adoption to comply with 
46-23-1003, MeA, Section 2. These rules are to establish 
qualifications and allow for basic certification of probation 
and parole officers. 
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4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption of rules in writing 
to the Board of Crime Control, 303 North Roberts, Helena, 
Montana, 59620, no later than May 15, 1993. 

5. If a person who is directly affected by the proposed 
adoption wishes to submit his data, or express views and 
arguments orally or in writing at a public hearing, he must make 
a written request for a hearing and submit this request, along 
with any written comments he has to the Board of Crime Control, 
303 North Roberts, Helena, Montana, 59620, no later than May 15, 
1993. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a lat_er date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 10. 

BOARD OF 
EDWIN L. 

By: 

CRIME CONTROL 
HALL, Executive Director 

_.,.( _/Jf~r>u 
CdCU<vt. J.- ~ 

EDWIN L. HALL, Executive Director 
BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

Certified to the Secretary of St~te, 

r· () -\- \ '~._ : . '""'---r:--:=-r
~-~/~ Rule Revie-w~e~r----~~--~~-------------------------
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

ln the Matter of Proposed 
Adoption of Rules Pertaining 
to Electric Utility L~ne 
Maintenance and Electric 
Utility Nominal Voltage and 
Variance Range. 

TO: All Interested Persons 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULES I AND II 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 19, 1993 the Department of Public Service Reg
ulation proposes to adopt the rules ~dentified in the above ti
tle and described in the following paragraphs, all related to 
electric utillties sub]ect to Commission jurisdiction. 

2. The rules proposed to be adopted provide as fol-
lows. 

RULE I. ELECTRIC UTILITY LINE AND FACILITY MAINTENAN::E 
MINIMUM STANDARDS ( l) Each public utility providing elec

tric service subJect to the JUrisdiction of the commisslon 
shall, at the minimum, malntain its electric utility lines and 
facilities pursuant to the national electrical safety code c.s 
that code is identified in section 69-4-201, MCA, the effec
tive edition of which is designated by statute or rule. 

( 2) The edition of the code applicable at the time of 
maintenance shall be that in effect bv statute or rule at the 
time of cons~ruction of the electric ~til1ty line or facility 
unless, without undue expense, the edition in effect by stat
ute or rule at the time of maintenance can reasonably be com
plied with. AUTH: Sec. 69-3-103, MCA; IMP: Sees. 69-3-108 
and 69~4-201, MCA 

RULE II. ELECTRIC UTILITY NOMINAL VOLTAGE AND PERMISSI
BLE RANGE OF VARIANCE ( 1) The standards of product and ser 
vice for each public utility providing electric service sub
Ject to the jurisdiction of the commission shall, whether es
tablished by ordered tariff provision or administrative rulE., 
allow for a nominal voltage and permissible range of variation 
as specifled in the American National Standards Institute 
(ANSI) C84.1, 1989. AUTH: Sec. 69-3-103, MCA; IMP: Sec. 
69-3-108, MCA 

3. Rationale: Rule I is reasonably necessary to ensure 
safe electric utility operations and service to the public. 
Although, Martel v. Montana Power Co. 1 231 Mont. 96, 45 
St.Rptr. 460, 752 P.2d 140 (1988), appea!:'s to hold or imply 
that Section 69-4-201, MCA (construction standards), also gov
erns design and maintenance, use of the case to identify gov
erning maintenance standards is less certain and more cumber
some than this rule. 
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Rule II is reasonably necessary to safeguard consumers 
and electric appliances, under normal operating conditions, 
from voltage variations beyond that which are nationally recog
nized as an acceptable standard and upon which consumers and 
electrlc appliance manufacturers normally rely in operating 
and designing electric appliances. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoption in writing (origi
nal and 10 copies J to Martin Jacobson, Public Service Commis
sion, l 7 01 Prospect Avenue, P. 0. Box 202601, He lena, Montana 
59620-2601 no later than May 19, l993. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written re
quest for a public hearing and submit this request along with 
any written comments he has (original and 10 copies) to Martin 
Jacobson, Public Service Commission, 1701 Prospect Avenue, 
P.O. Box 202601, Helena, Montana 59620-2601, no later than May 
19' 1993. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administratlve Code Committee of the legis
lature; frow. a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct
ly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be one person based on the less than ten 
electric utilities subject to PSC Jurisdiction. 

7. The authority of the agency to make rules as pro
posed and the statutes being implemented are set forth follow
ing each rule above. 

8. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available and may be con
tacted to represent consumer interests in this matter. 

~cb l±r~:>on 
Bob Anderson, Cha~rman 

CERTIFIED TO THE SECRETARY OF STATE MARCH 24, 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.17.105 relating to ) 
Computation of Withholding ) 

) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.17.105 
relating to Computation of 
Withholding 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On June 11, 1993, the Department of Revenue proposes to 
amend ARM 42.17.105 relating to computation of withholding. 

2. The rule as proposed to be amended provides as follows: 

42.17.105 COMPUTATION OF WITHHOLDING (1) The amount of 
lax withheld per payroll period shall be calculated according to 
the following four-step formula: 

(a) Y PZ 
where Z ~s the individual's gross earnings for tne 

payroll period; and 
Y is the individual's annualized gross earnings. 

ln these calculations, the quantity P (number of payroll 
periods during the year) has one of the following values: 

Annual payroll period P 1 
Monthly payroll period P 12 
Semimonthly payroll period P 24 
Biweekly payroll period P 26 
Weekly payroll period P 52 
(o) T = Y - ~l700N 

where T is the annualized earnings; and 
N is the number of withholding allowances claimed. 

IE T in Step (b) is less than or equal to 0, then the amount to 
be withheld during the pay period is 0. If Tis greater than 0, 
then the annualized tax liability is calculated using: 

(c) X= A+ B(T-C) where X is the ind1v1dual's annualized 
tax liability the parameters A, B and C are chosen from tne 
tollowing rate schedule: 
At Least But Less Than A B C 

6,596 
----tr;-5"9tl--- 14,688 
---t-4,:-f6Tf0Jf01--- 32,888 
-tT,88b and over 

$ 8,230 
--18,250 
--4o-:-ooo 

"""l: 84. Sz 
560.99 H ,60C 

1,691.99 32,000 

$ 0 2.7% 
222.2i 4.6% 

~~683 .13 --~6:4% 
and over ~------~2~·~0~7~-5~~--~-1~3~·--~ 
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where w 
X 

is 
is 

the amount to be withheld for the payroll period; 
the annualized tax liability; and 

p is 
( 2) This 

the number of payroll periods during the year. 
rule is effect1ve for tax periods beginning 

99-ee'l:prtL:-le'!1InlllbO'ee-rt -:!lco,c-:ll:-!9;t-99-Z2 Jan u a r y L 1 9 9 3 . 
AUTH: 15-30-305 MCA; IMP: 15-30-103; 15-30-199; and 1S-30-

202 M~ 

3. ARM 42.17.105 is proposed to be amended as a result of 
House Bill 44. The adjustment for thr. surtax will change the 
withholding rate. There is also an adjustment of inflation 
which required a change in the exemption value and the ranges. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May 14, 1993. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along witt: any 
written comments he has to Cleo Anderson at the above address no 
later than May 14,1993. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less. of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
d>rectly affected, a hearing will be held at a later date. 
Notice of the hearing w1ll be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

M1!?dr:£~~ 
Director of Revenue 

Certified to Secretary of State April 5, 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the ma~ter of the 
amendment of rules 
46.l.J.301, 46 .. 14.J(Jl, 
46.14.101 and ~E.l4.402 and 
ths r0peal nf r:Jl0S 
4f)~l~.201 t~-:-.rc}J:J:h ,16.14.205 
pertaining ~~;.-, ·l':)W income 
energy ar1d ~eatherlzation 
asslstance proqrnmc: 

TO: A.ll Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.13.301, 46.14.301, 
46.14.401 AND 46.14.402 AND 
THE REPEAL OF RULES 
46.14.201 THROUGH 46.14.205 
PERTAINING TO LOW INCOME 
ENERGY AND WEATHERIZATION 
ASSISTANCE PROGRAMS 

On Hay 6, 1993, at 10:00 a.m., a pubJic hearing will 
b•:o he:Lct in tel':· aur1,torium of the Social and Rehabi1itatiof' 
ServJ.~es Bt1ilrlir1g, :11 Sanders, Helena, Montana to consider the 
propnsed aroendment Gf rules 46.13.301, 4fi.l4.301_, 46.14.401 and 
46.!1.402 anc! u,e re>p<!al. of rules 46.14.201 througlJ 46.1.4.20':> 
pt.~rt..-:.ini ng t0 l_ nw ·i n'~~Ottl€- ~~~nerg) and weatherization a.ss istan.ce 
proCJr-<>ros. 

The ··-~: 1-r:·s as propo~ed to be amended provide a!~ 

i§__LL_}""''L~_.DJ;:LIJ'ilTIOl§ s·,Jbsect ions ( 1) through (7) remain 
the same. 

(8) "Handicapped household" means a household in which 
resides a·t J.east onE>. person whc· has been determined disabled by 
the federal social security administration under Title II or 
T_~.t_]g__ XVI of the __ _§Q.ci<l.l Security Act. 

Subsection (9) remains the same. 

AUTH: 
IMP: 

Sec. 53-2-201 MCA 
Sec. 53-2-201 MCA 

46.14.301 LOW INCOME WEATHERIZATION ASSISTANCE PROGRAM, 
DEFINITIONS (1) "E~<eess ej;;nergy use" means the actual or 

estimated annual heating cost lftiFHiB the LIEJ.P aRfl>ial eeRefit 
~ for a dwelling. 

(a) 'I'he l"el"ied >iSed 1oe aeterlftiRe eueess eRef'IJY t~se is the 
peried l"reeeaiRo:J' :.pril l ef eaefi year, 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 90-4-201 and 90-4-202 MCA 

46.14.401 PRIORITIZATION FOR SERVICE Subsection (1) 
remains the same, 

(a) Households in each of the governor's substate planning 
districts with the highest e~<eeSS energy use shall be given the 
highest priority. 
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(i) '!'he ,;eatheri!!atiefl service year will eeEJifl .•.pril i ef 
eaeh year. 

(ii) EliEJiale heHsehelas Ret eHrreRtly afl the prioriti 
eatisB list ·,;ill ee aaaea oRlY at Ute aeEJiBBiBEJ ef the BeJtt 
weatherieatieB service year. 

(b) The eMeeSS energy use of households containing a 
member who is either 60 years of age or older or handicapped as 
defiBeEi ey 20 CFP 416 determined by the federal social security 
administration under Title II or Title XVI of the Social 
Security Act will be multiplied by 1.25 for purposes of 
prioritization. 

(c) Dwellings which have been weatherized after 
September 30, ~ 1985 with federal agepartment of Bgnergy 
funds, and with non-department of energy funds after July 1, 
~April 1. 1992, are not eligible for weatherization. 

Subsections (2) and (3) remain the same. 
(4) lleusehelEis will ae prieritieeEi anew eaeh April l. 
Subsections (5) through (7) remain the same in text but 

will be renumbered (4) through (6). 

AUTH: Sec. 53-2-201 MCA 
IMP: sec. 90-4-201 and 90-4-202 MCA 

46.14.402 DETERMINING LOW INCOME WEATHERIZATION ASSIS
TANC~ subsection (1) remains the same. 
(2) Dwellings chosen to be weatherized shall receive those 

measures A'hese eest weulEi ee reee•t'ereEi iB savefl enerEJY a't'er a 
seveR year perieEi determined to be cost effective as defined in 
10 CFR. Part 440, as amended through March 4. 1993. The 
department hereby adopts and incorporates by reference 10 CF~ 
Part 440, as amended through March 4, 1993. A copy of these 
federal regulations may be obtained from the Family Assistance 
Division, Department of Social and Rehabilitation Services, P.O. 
Box 4210 Helena, MT 59604-4210. 

Subsections (3) through (4) remain the same. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 90-4-201 and 90-4-202 MCA 

3. The rules 46.14.201 through 46.14.205 as proposed to 
be repealed are on pages 46-6017 and 46-6018 of the Administra
tive Rules of Montana. The authority for these rules is 
53-2-201 MCA and the implementing cites are 90-4-201 and 
90-4-202 MCA. 

4. These changes are being made, in part, to insure that 
departmental policy coincides with changes in 10 CFR, Part 440, 
recently implemented by the U.S. Department of Energy. ARM 
46.14.401(1) (c) is being changed to conform to 10 CFR 440.18(e) 
(2) (iii) regarding eligibility for the Low Income weatherization 
Program (LIWAP) for a dwelling unit which has been previously 
weatherized. Sec. 440.18(e)(2) (iii) as amended provides that 
dwelling units weatherized prior to September 30, 1985, rather 
than september 30, 1979, are eligible for LIWAP. The amendment 
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of ARM 46.14.402(2) is necessary to conform to new federal 
requirements for energy audits set forth in 10 CFR 440.21 as 
amended. 

ARM 46.14.201, 46.14.202, 46.14.203, 46.14.204, and 46.14.205 
are being repealed because they relate to lnternal matters such 
as the procedures to be followed in processing a LIWAP applica
tion which do nc•t need to be addressed in administrative rules. 

currently ARM 46.14.401 provides that an applicant's priority 
fo:r weatherization services depends on the applicant's "excess 
energy use", which is determined by subtracting the applicant's 
Low Income Energy Assistance Program (LIEAP) benefit amount from 
the applicant's annual heating costs. Under the existing rule, 
a household 1-1i th income below 50% of poverty has a lower 
priority fo:r weatherization than a household with identical 
energy use but annual income above 50% of poverty, because a 
household wi t.h income below 50% of poverty gets a larger LIEAP 
benefit which is subtracted from annual heating costs to 
determine the household's priority. 

To prevent thls inequitable result, ARM 46.14.401 is being 
amended to p:rovirle ti1at priority for LIWAP will be based on 
energy use rathei. than exce.ss energy use> .. ARM 46.14.301(1) 
must also be amended to eliminate the definition of •excess 
energy use• and provide a definition for "energy use.• 

Subsections ((l)(a)(.i.) and (ii) and (4) of ARM 46.14.401, which 
provide that the weat.herization service year begins on April 1 
of each year and th~t applications for weatherization services 
will be prioritized and added to the list for services once a 
year, have been deleted. The department intends to prioritize 
applications as often it can practically be done, and no less 
than four times per year. 

ARM 46.14.40l(b) is being changed to make the definition of 
"handicapped" for LIWAP consistent with the definition of that 
term in the administrative rules governing LIEAP. This is 
desirable because the same application form is used for both 
programs. The result of this change is to broaden the definition 
of "handicapped" for LIWAP purposes, as the term now will 
include persons determined disabled under Title II of the Social 
Security Act as well as under Title XVI. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or a:rguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation services, P.O. Box 4210, Helena, MT 
59604-4210, no later than May 13, 1993. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 
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Director, sociat=and Rehabilita
tion services 

Certified to the Secretary of State --~A~Pr~1~·1~5 ___________ , 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.806 
pertaining to durable 
medical equ~pment 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.806 PERTAINING 
TO DURABLE MEDICAL 
EQUIPMENT 

1. On May 6, 1993, at 10:30 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rule 46.12. 806 pertaining to durable 
medical equipment. 

~ 'I'he rule as proposed to be amended provides as 
follows: 

96. 12.806 PROSTHETIC DEVI£;ES, D{JRABLE ~lliDICAL_EQUIPM.J::R':r'_._ 

.!\liD MEDICAL SUPPLIES, F'E:E Sl;.!i.fPULE Subsections ( l) through 
(2) (b) remain the same. 

1. i) Once the d<>partment ha.s established a fee as provided 
in subsection (b), such fee will not be adjusted except as 
provided in subsection (dg), 

Subscct_ion ( ... ~) HJ • .ll remain the same . 
..i..s1.L._lfl§__;;~eua::-tnlt~i1tr 1 s fee sched\lle fgr all~.9.JG:9_g!l__ anq 

Q.,'U,9.§.!l:.:.re 1 a 1: e_ri_:lt emf;_ __ :;;_ha 11_-.b!L se,~ and rq~J..nt.£ . .i.Jlg,<L.i!Lf.9ll_py~ 
.l.U. __ f:QLJ!..l.L.9.ZYCJen ''!.l9-"".'D!£len-re.}_ated i terns fo..LYJils;h.....<> 

fee \VaS_ set_ prl.Q.r~~t:,£."...iL\1JoY.r~J_j_ ___ l99J~l.,lldeJ;~ the provisions of 
_c;ubsec;:_c;ion lhL __ :!,:hg,_:;igJ;>ar"m!!.nt' s_L<;.!L_§.bal..L...hL£.~ .. spec if i~d. ir, 
t;'}Ldepartment.'.?_Q.<;.Y_gg[l...f.~R.. .. §.f'h<;'~<:ll.lle di,'_te<i_,J.JJ.1L1~99L__1'he 
department here)2y_ __ adopts anQ. inccJ.:Ilorates her~.reterence 
th<• _delli!J'_t_I!L~l'\:~_9.LiYgen feg_ scb..<Wl!1e _ _g_ate.9._.:T]l_ly__L___1993. A COJ2Y 

pj___j;_Q!g__QKY.gg_l]_fee_sc.hed1d}-'-.§' __ Jll.i'tl'.._l?e obtained Lrom thP Medicaig 
S2rvices D.i.vision Department: of Social and Reh<i_hllitation 
futl::yices,_!?__,_Q_,__ Box 42l0. Heler.a. MT 59604-4210. 

i.J.i.) _ _rc~ _.i!_ll o.xyg_en and oxygen-related items for which_£ 
fee was not set prior to July 1. 1993 under th~vi.sions....QI 
subsection lb), the department's fee shall be the amount 
determined according to the provisions of subsections ..J.§i 
through (c), less 15% of such amount. and subsequent increases 
shall be as provided in subsection (e) 

Subsection (2) (d) remains the same in text but is 
renumbered (2) (e). 

(i) The department shall increase or decrease those fees 
established as provided in subsection§ (b) and !d)(i) by the 
amount or percentage authorized or directed by the legislature. 
such increase or decrease shall be effective as provided by the 
legislature. 

Subsection (2) (d) (ii) remains the same in text but will be 
renumbered (2) (e) (ii). 
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AUTH: Sec. 53-6-113 MCA 
IMP: sec. 53-6-101, 53-6-113 and 53-6-141 MCA 

3. The proposed amendments are necessary to implement the 
provisions of section 53-6-101 and 53-6-113, MCA, which require 
the department to set rates for medicaid services. These 
changes are necessary to implement rate decreases for oxygen and 
oxygen-related items which are required under House Bill 2 of 
the 1993 Legislature. 

The 1993 Montana Legislature directed the department to achieve 
a 15% savings in the area of oxygen and oxygen-related items 
under the durable medical equipment program for the 1994-95 
biennium. The legislature suggested that the 15% savings be 
achieved through competitive bidding, but indicated the savings 
could be achieved through alternative means. Under a competi
tive bid approach, all oxygen and oxygen-related items would be 
purchased from a single supplier. Because most Montana 
suppliers provide a significant amount of oxygen and related 
items for medicaid recipients, purchase from only one provider 
could significantly harm ather providers who have relied upon 
medicaid for a significant part of their services. While the 
department is not required to protect the market share of these 
providers, the department would prefer to achieve the required 
savings through a less drastic approach. Further, the primary 
provider association for oxygen suppliers has expressed a 
concern that such a bidding approach would reduce the quality of 
service. 

Based upon suggestions provided by the Big Sky Association of 
Medical Equipment Suppliers (AMES), the department has prepared 
a list of proposed fees far oxygen and oxygen-related supplies. 
The proposed fee decreases for each item vary depending upon the 
nature and cast of each item. The decreased fees in aggregate 
would achieve the 15% reduction directed by the legislature. 

To implement the proposed fees, the current rule must be amended 
t.o specify that current oxygen items will be reimbursed 
according to a specific fee schedule which will be incorporated 
by reference into the rule. For any oxygen items which a fee 
has not been set prior to July 1, 1993 under the current 
methodology, the fee will be the amount set under the current 
methodology less 15%. 

The department estimates that the proposed amendments will have 
a fiscal savings of approximately $600,000 in total state and 
federal funds for the 1994-95 biennium over the amount estimated 
to be expended under the current rule. A copy of this notice 
may be reviewed in the county office of public welfare in each 
county of the state of Montana. Copies of the proposed fee 
schedule are being mailed with a notice of this rule to all 
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oxygen item prov1ders and their provider associations. Copies 
of this fee schedule may be obtained from the Medicaid Services 
Division, Department of Social and Rehabilitation Services, P.O. 
Box 4210, Helena, MT 59604-4210, or by calling (406)444-4540, 
or may be viewed in the county office of public welfare in each 
county of the state of Montana. 

4. The proposed amendments will apply to all oxygen and 
oxygen-related items provided on or after July 1, 1993. 

5. Interested parties may submit their data, views, or 
ilrguments either orally or in writing at the hearing. Written 
data, v:iews, or· arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
ot social and Rehabilitation services, P.O. Box 4210, Helena, MT 
59604-4210, no later than May 13, 1993. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Rule Reviewer 
~/ £' r?'~, -?fqt[ r:.:-
Director, Social and Rehabi~ta

tion Services 

Certified to the Secretary of State ~--~A~r~i~l~-----------' 1993. 
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BEFORE THE BOARD OF HEARING AID DISPENSERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pert:aining to trainee, 
ship requirements, fees, record 
retention, unethical conduct, 
complaints, disciplinary 
acr:ions, testing procedures, and) 
continuing educational require- ) 
ments, and the adoption of new ). 
rules pertaining to notifica- ) 
tion, definitions, forms of ) 
bills of sale contracts and ) 
purchase agreements, and ) 
inactive status ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF ARM 
8.20.401, 8.20.402, 8.20. 
407, 8.20.408, 8.20.409, 
8.20.411, 8.20.412, AND 
8.20.501, AND THE ADOPTION 
OF NEW RULES 8 • 2 0 . 4 16 , 
8.20.417, 8.20-418 AND 
8.20-419 

1. On February 11, 1993, the Board of Hearing Aid 
Dispensers published a notice of proposed amendment and 
adoption of the above-stated rules at page 197, 1993 Montana 
Administrative Register, issue number 3. 

2. The Board has amended and adopted the rules exactly 
as proposed. 

3. No comments or testimony were received. 

BOARD OF HEARING AID DISPENSERS 
BYRON RANDALL, CHAIRMAN 

BY: a.u 'i<lt. ]"~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 5, 1993. 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to veter
inarlans and trainers 

NOTICE OF AMENDMENT OF 
8.22.612 VETERINARIANS 
AND 8.22.710 TRAINERS 

TO: All 1nterested persons: 
1. On February 2S, 1993, the Board of Horse Racing 

publishec'l a notice of proposed amendment at page 277, 1993 
t"'ontana Administrd.tlve Register, issue number 4. 

2. The Board has amended rules 8.22.61: and 8.2~.710 
exactly as proposed. 

J. The Board has thoroughly considered all comments 
received. Those comments and the Board~ s response thereto ar·e 
as follows: 

Rule 8. 22. 612 VETERINJI,RIANS: S'I:J.Q'E OR PRACTICING 

COMMENT NO. 1: The proposed amendment does not allow thE" 
tracks to have 1nput into the amount they will be assessed foo· 
staL€ veterinarian services. Any assessment may be more 
expensive tor the smaller tracks than the larger ones. The 
tracks also need to kuow what ·~heir costs will bee when they 
beg1n planning budgets prior to the start of the race season. 

RE;SPONSE: The current rule language allows for con::racu: 
or hires to be made upon such terms as the Board and the 
veter~narians may mutually agree. Additionally, the rule 
specifically st:ates differing rates of compensat.10n may be 
agreed upon based upo~ the experience of the veterinarian. 
The Board may uot therefore set a specific daily fee 
assessment in the rule, as this will necessarily differ with 
each track. The proposed rule amendment language allows for 
flexibility in setting the compensation rate, and would allow 
the Board to consider the size of the track, and its apparent 
ability to cover or not cover higher daily assessments. 

BOARD OF HORSE RACING 
STEVE CHRISTIAN, CHAIRMAN 

ANNI~os, 'cH f OcmSEL 
DEPARTMENT OF COMMERCE 

ANNI§ BARTOS, RULE REVIEWER 

Certified to the Secrer:ary of State, April s, 1.993. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the repeal of 
rules pertaining to the 1985 & 
1986 Federal Community Develop
ment Block Grant Program and the) 
adoption of a new rule for the 
administration of the 1993 
Federal Community Development 
Block Grant Program 

TO: All Interested Persons: 

NOTICE OF REPEAL OF RULES 
PERTAINING TO THE 1985 AND 
1986 FEDERAL COMMUNITY 
DEVELOPMENT BLOCK GRANT 
PROGRAM AND THE ADOPTION OF 
NEW RULE I (8.94.3709) 
PERTAINING TO THE ADMINIS
TRATION OF THE 1993 FEDERAL 
COMMUNITY DEVELOPMENT BLOCK 
GRANT PROGRAM 

1. On February 11, 1993, the Department of Commerce 
published a notice of public hearing on the proposed repeal 
and adoption by reference of the above-stated rule at page 
205, 1993 Montana Administrative Register, issue number 3. 
The hearing was held on March 10, 1993, at 2:30p.m., in the 
large downstairs conference room at the Department of Commerce 
building, 1424 - 9th Avenue, Helena, Montana. 

2. The Department has repealed ARM 8.94.3701 and 
8.94.3702 pertaining to the 1985 and 1986 CDBG programs as 
proposed and has adopted new rule I (8.94.3709) exactly as 
proposed. However, in response to comments received at the 
public hearing, the Department has made several changes in the 
application guidelines. These changes are discussed in item 3 
below. 

3. Five members of the public attended and testified at 
the hearing. In addition, the Department recelved nine 
written comments during the comment period provided for by the 
Administrative Procedure Act. A summary of the oral testimony 
and the written comments and the Department's responses to 
them follow: 

COMMENT: A portion of CDBG funds should be set aside to 
fund project planning and engineering. Many small Montana 
communities do not have ~he funding to do the preliminary 
planning and engineering that is required for projects to 
proceed. 

RESPONSE: Criterion #4, Community Efforts, under the 
public facilities category, requires a 25% match of the non
administrative grant request. The Department will count as 
eligible match under this criterion documented local 
government expenditures for preliminary architectural or 
engineering services. 

COMMENT: The proposed guidelines would increase the 
grant ceiling ~o $400,000. The present $375,000 maximum grant 
ceiling is adequate. 
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RESPONSE: The Department believes it is necessary to 
increase the project grant ceiling from $375,000 to $400,000. 
Raising the grant ceiling co $400,000 will actually be 
returning the ceiling to the same level originally established 
for the Montana CDBG program in 1982. Since that time, 
inflation has reduced the financial impact of CDBG grants for 
ooth housing and public facilities projects. The 21% increase 
in federal funding from Montana's 1992 total allocation of 
$6,233,000 to the 1993 allocation of $7,543,000 will allow the 
Department of Commerce (DOC) to increase the grant ceiling 
without reducing the total number of projects it will be able 
to fund. 

COMMENT: The maximum grant ceiling for public facilit1es 
and housing projects should be raised from the proposed 
$400,000 to $500,000 to meet increasing costs. 

RESPONSE: The Department believes it would be 
inappropriate to raise the CDBG maximum grant ceiling to 
$500,000 for housing and public facility projects. Because no 
fixed local match is required for housing projects the 
Department believes that raising the grant ceiling to $500,000 
would give housing applications an unfair competitive 
advantage ave~ public facility applications (for which a 25% 
match is required) , since it would be comparatively easier to 
request housing funds. Because DOC's allocation formula is 
demand-based the consequent increase in housing applications 
would result in the allocation of more CDBG dollars to the 
housJ.ng category at the expense of the public facility 
category. 

COMMENT: The 1992 guidelines for economic development 
projects set a ceiling of $300,000 for any single project and 
a total ceiling of $375,000 for more than one project in the 
same community. In the 1993 guidelines the Department has 
proposed to increase the ceiling for both individual projects 
and for multiple projects in a community to $500,000. Several 
persons agreed that the collective ceiling should be $500,000 
but recommended thar. the ceiling for individual projects be 
set at $350,000 rather than at $500,000 to avoid a 
concentration of available funds in a reduced number of 
projects. 

RESPONSE: The Department has decided to retain the 
$500,000 ceiling for both ind:tv:tdual and multiple projects in 
lhe same community to provide greater flexibility to 
communities in selecting viable projects. Concerns reoardino 
the concentration of funds in a few large projects hav~ not -
been borne out by the Department's past experience. Although 
the cunent ceiling for individual economic development 
projects 1S $300,000. The average request for fundino has 
been S200,000. Thus there does not appear to be any a1rect 
correlation between the ceding, whatever it may be, and 
amour.t. of funding requested by applicants. 

COMMENT: The 1Q92 CDBG cmidelines provided that before a 
rec1p1ent of a previous CDBG grant could be considered for a 
ne" srant it must, among other things, have expended 75 
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percent of the earlier grant. The proposed guidelines would 
reduce this percentage to 50 percent. Rather than having a 
reapplication limitation tied to the amount of funds expended 
it should be linked to the applicant's progress in meeting the 
project implementation schedule. In the alternative, the 
reapplication limitation should be linked to the encumbrance 
of funds from the earlier grant rather than their actual 
expenditure. 

RESPONSE: The U.S. Department of Housing and Urban 
Development (HUD) has put significant pressure on DOC to spend 
its allocated CDBG funds on a timely basis. Elimination of 
the expenditure requirement would remove a major incentive for 
local governments to complete their current projects in the 
most timely manner possible. Consequently, the Department 
believes it is appropriate to keep the expenditure requirement 
at the proposed 50% level. 

COMMENT: Dropping the completion requirement to 50% for 
reapplication would still not allow current year funded 
communities to resubmit, since it is very difficult in the 
first year of project activity to reach the 50% threshold 
level by the following September. 

RESPONSE: The Department understands that many current 
CDBG grantees will not have 50% of their current project 
expended by September 13; however, there is a program 
necessity to maintain an incentive for timely project 
completion. It is anticipated that many local government 
units with second year projects will be able to meet the 50% 
drawdown requirement and be eligible for reapplication. 

COMMENT: The Department should not incorporate the 
Producer Network concept into the economic development 
component of the 1993 CDBG program as proposed. It would be a 
mistake to make O% loans to some businesses and 6% loans to 
other businesses, and the Department should re-evaluate the 
need for this initiative and seek additional public input on 
the subject during the coming year. 

RESPONSE: In response to the several negative comments 
received regarding producer network funding and the absence of 
any support for the proposal, the Department has withdrawn the 
proposal. 

COMMENT: The proposed guidelines would allow both a city 
and a county to apply for and receive two grants in the public 
facilities and housing portion of the CDBG program. This 
multiple grant concept will add unduly to the existing work 
overload of the state staff and could create a political 
controversy if a few communities received two grants while 
other received none. In addition, it could hurt smaller 
communities which do not have the staff resources to prepare 
more than one application. 

RESPONSE: Although two persons objected to allowing 
local governments to apply for more than one project in a 
single competition, the Department believes this change is 
reasonable given the increased funding levels available for 
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the CDBG program. County qovernments, in particular, have 
requested this change for several years. 

COMMENT: Although the multiple grant concept is 
desirable, the guidelines should not distinguish as they do 
between municipalities and counties. The guidelines provide 
that while counties may apply for two public facilities or two 
housing grants or one of each, municipalities may not apply 
for two grants in the same category. In addition, the 
proposed guidelines prohibit a county from applying for two 
grants which would benefit the same geographical area but they 
do not impose a similar limjtat.ion on municipalities. The 
distinctions bet:weell municipalities and coun~:ies should b•c 
eliminated. 

RESPONSE, The Department concurs and has deleted ~he 
language in question !rom the fi:1al guideLines Consequently, 
both municipalities and counties wil~ be able to submiL two 
housing applications, two public faciljtj.es applicacions or 
one of each, without regard to the geographical area to bP 
benefited by the projects. 

COMMENT: Wording on page 58 of the proposed guidelines 
add.ressing public facilir.y projects, under Criteria #5, NePd 
£en:· Financial As~:istanc'::, st.dtes ~hat the~ :!epartrr.ent wiJ ~-
(i.war ci the minimlll:l gran::. ru'1lounts nE:c~.:?ssa:---y ~his lctn~;-t!age 

appears to give the D~partment the discretion to alter the 
cost of a proJect based upon the Department 1 S perceptions and 
r:·:xpe::iences, ro.Lher t.has Jpor~ the t:-:xperi enc.e cf. ':"" .. t"le (:omrnuni t.y. 

Eih'U:.ONSE~: The DepartmenL feels that ::he language in 
t.(llcs~.:;..·.Jrl prov.:;_dps for ~he most. ~::ffesti·ve utilizatjon of 
I0deral financia: resources. By unJeJ~caking a careflll rpviow 
at ind1cn~ors of loca: capabili~y and local financ~al costs, 
t:he Department will at.t:empt to provide the necessary level o:· 
CDBG grant funds to achieve a reasonably affordable annual 
cost for affected ci~izens. while at the same time not 
P'oviding a windfall for local govenunents who rnLly receive 
more funds than necessarv. The end result would be a m'Jre 
precise matching o: g~·ant amounr.s to local financial needs and 
may allow funding of additlonal local projects. 

COMMENT: The documentation required to establish the' 
"financial gap" aopect of economic development applications 
should be simplified. 

~PONSE: The Department will cl.arify and simplify the 
:fiuancio.l gap requiiements as requested. 

COMMENT_;_ The CDBG program should make provision for the 
direct: funding of tair housing activities such as 
discrimination 1'Lescing 1 " investigating aJ.leged discriminatory 
p::..actices, and compJaint counseling. 

RESPONSE' HUD is placing increasing pressure on all 
state CDBG programs and local government grantees to E"XDLlnd 
the scope of their activities in regard to fair housing~ 
Durlng FY '93, the Montana CDBG program will be examining 
various alternative measures that the state and local CDBG 
recipients can undertake in this regard. 
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4. No other comments or testimony were received. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 
DEPARTMENT OF COMMERCE 

BY: =~('~{W=· ,.,..,11'-"-:::( ·-,.::=1?4~'"'. =:--
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF·COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 5, 1993. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.14.605 pertaining 
to state payment for day care 
services. 

NOTICE OF AMENDMENT OF RULE 
11.14.605 PERTAINING TO 
STATE PAYMENT FOR DAY CARE 
SERVICES. 

TO: All Interested Persons 

1. On February 25, 1993, the Department of Family Services 
published notice of the proposed amendment of Rule 11.14. 605, 
pertaining to state payment for day care services, at page 279 of 
the 1993 Montana Administrative Register, issue number 4. 

The department has amended the rule as proposed. 

J. No comments were received. 

DEPARTMENT OF FAMILY SERVICES 

#tA,_ !:._ (/if 1--

(/~::;;;;::_ctor 
~-Melcher, Rule Reviewer 

Certified to the Secretary of State, April 5, 1993. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.16.803 dealing with 
subdivision review fees for RV 
parks and campgrounds 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

(Subdivisions} 

1. On February 25, 1993, the department published notice 
at page 283 of the Montana Administrative Register, issue number 
4, to consider the amendment of the above-captioned rule. 

2. The department has amended the rule as proposed with 
no changes. 

3. No comments were received. 

Certified to the Secretary of State April 5, 1993 

Reviewed by: 
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BEFORE THE BOARD OF HEAJ"TH AND ENVIRONMENTAL SCIENCES 
0!' THE STATE OF MONTANA 

In the matter of the adoption of 
rules I-VI establishing procedures 
for local water quality district ) 
program approval and procedures for) 
granting enforcement authority to ) 
local water quality districts ) 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULES I-VI 

(Water Quality) 

•· on November 12, 1992, the board published notice Jt 
page 244S of the Montana Administrative Register, issue number 
21, c0 consider the adoption of the above-capt~oned rules. 

The rules, as adopted, appear ds follows (new 
macerial is underlined; material to be deleted is interlJncd): 

RU]tj;_I_..L..1J2...,_~ 0 • .2__o_l_L._ PURPOSE T'he purpose of t.his subchap
ter lS t.O 8Stab~ish +3"~--t:::-.F-i terla 1 ana prOCedure~. fO:t' 

che Eieve+Bp!fte'T"---B'fl<i approval of local water quali t.y d1 strict. 
programs, to establish procedures for grant.i nc; enforcement 
authorlty to iucal water quality districts, and to ensure that 
che programs and enforcement actions are consistent with ~'itle 
., ::;, . c=hdpter S r MCA. Noth~.ng__)_D __ tD.s= ... ~~..Q _.I_t_l_L~§_.l!@..':l. __ __Q_~ __ gons j_dc~re¢l 
tR _ Jj__rn.i-__ t _ ___QL_ rest.J:_j__g_t _ _t_h~ ~~ut).lSJX_i_ty _QL _d ___ _Lc_c~_0__i___qo'{g:r_D_l1l~,lJLLQ 
g_9._Q12.L....xu l es ___ ~l..!SJL~l?_t;j _ _0_D___§, __ a uth_9r iz~.Q_ ___ .Qy.______Q_tJ~J.: l aw~__QJ~ the 
stat<=.c. 

llilLE TL__.L1..2...:_20. 502) ~_DEFINITIONS For t.he purposGs of 
this ~;ubch.apter, the followlng definitions, .in addltion tv 
those in sections 7-lJ-~502 and 75-5-103, MCA, will apply: 

( l) "District" means a "local water quality district'' 
established with definite boundaries for the purpose of 
protecting, ~~ ]11aintaining, and improving the quality 
of state water as authorized by Title 7, chapter 13, part 45, 
MCA and the rules of this subchapter. 

( ~) "Program 11 means a eofftprehens·:i'V-€ local water quality 
district program designed to protect, preserve maintain, and 
improve the quality of state water within the boundaries of a 
loce~i Wilt.er gualit.y district established according to the 
procedures specified in Tjt.le 7, chapter lJ, part 45, MCA. 

BJJ!J:::._LT.L __ .(J 6,2.!J..c..2..CUJ _ __,']OT.Tl'l<:;:1'.1'Jll.f< HEQUIREMENTS Same as 
proposed. 

PUL,_E;_l\L _ _1_1_§_,2 C '-~'Qij _ _l'B_Q_G.R!;ti....JiP..Pl,I Cli.T.I .. O_N_5&!l'I'Eti..'I i 1) 1'o 
obta1n iipproval cf a distrir:t program, the distrlct's board of 
J1rectors shall tile an application with the beard dAd coneu~ 
re--l-y -sub!M-t-·-a--e<>!"~'f~-t-Fte--applicatien~~a-±+i=y 
e---e-atr--<H-8t<e ciepartment. T!"te appl1cation shal: contain the 
foll·.Jv.·ing ~-~; 

(a) a map aeli11eati11g th~ boundaries of the district and 
i3. rJc~;crlpt.lon ot the exist~nq or potential wa"'c.er- polJUtJ.On 
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problems within the proposed district; 
(b) a map indicating general land ownership and use 

within the district for land units one square mile or more in 

(e) a general aescri~tion of tfie area, including a arief 
~ascription of the to~ography, geology, eliffiate, po~ulation, 

"'"" laRa Hse, 
(El) a <JCReral descri~tien of the lme.Jn ilydroqeelo<Jy of 

the area, inelHding a description of aquifers, the rate and 
direction of ground ~ater flo~. and the location of recharqe 
aRd discharge areas; 

te+i£1 a general description of the water resources and 
water uses within the district. if the information is available 
including aR identification of • .. ·ells, s~ri .. gs, laltes, streafi\S7 
wetlands, and irrigation ditches; 

(f) a charaeteri~::atio!l of the gtlalit) of tbe sHrfaee 
..... tar and qrotlnd •··ater within the district, 

(g) a diseu"Ssien of the type aHa cutent of laml use 
aetivities ~etentiall)' affecting •later quality 'n'itfiifl tile 
district, including a~o~t not liffiiteEl to eol!llllereial, ffiunieipal ,
and inaustrial aisehar!ee; Bnder,reund eterage tanks, sterw 
water dispesal; landfills: haearelotls ,,as£e dis13esal; ffiining 
aetivities, aEjrieHltlnal aeti·rities: iAjee£ion wells: anifftal 
feedlots, and ifftpre~erly eonstr~o~eteEl or ahandeHeel wells; 

fhtiQl identification of the district program goals and 
objectives; 

f*tlgl a district program work plan and implementation 
schedule; 

(j) a EJUality assurance aAEl quality eentrel pl~ 
field investigatio!l and saffi~linEj actlYities; 

f*tifl a program budget; 
(1) a plan to e• aluate the effeetioeness of the di~~ 

l'~'i!r'<o*Ej'tlr~">aEt-llllll7/ 

fio-)-lfll information necessarv for the department to 
conduct a brief an analysis of potential impacts to human 
health and the environment caused by implementation of the 
district program; 

fT>t J.hl a descr iptian of any proposed district parmi t 
programs; and 

+e+iil copies of any proposed local ordinances for the 
regulation of the facilities and sources of pollution specified 
in section 75-5-311(4), MCA, along with a statement demonstrat
ing that the local ordinances meet the following conditions: 

(i)-(ii) Same as proposed. 

HULE V (16.20.505) PROGRAM APPROVAL AND REPORTING 
(1) Upon receipt of a district program application by the 

department, the department will have +§ lQ calendar days to 
conduct a completeness review of the application. If the 
application is incomplete, the department shall send written 
notification to the board of directors identifying the defi
ciencies and requesting additional information. Upon receipt 
of the requested information, the department will have 45 3l' 
days to conduct a completeness rev~ew. 
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(2) No later U\an 39 Eiays aH:e£ Upon determination that 
the application is complete. the department shall immediatelv 
notify the board of directors aas eeefl flotifieEi tl\at tfie 
a~~lieatien is eem~lete, tfie Eie~a£tment shall and submit the 
completed application to the board, along with a report and 
recommendation regarding approval of the district program. At 
its next regularly scheduled meeting following the department's 
submission of the report and recommendation under this rule, 
the board shall hold a hearing on the application. 

(3) SueaeEJ:Iient Prior to implementation of the local water 
quality district program in areas that have been added to the 
district, changes in the boundaries of a district witfi an 
aflflFO'reEi flH>'!JFal!l must be described in a program amendment and 
submitted to the board for approval as an amendment to the 
approved program in accordance with 75-5-311(7), MCA, and the 
procedures in subsections (1) and (2) of this rule. 

( 4) Afly l!leEiifieatiefls ef afl a~pFeveEi prel,jraftl tfiat may 
atfeet tl\e Eiistriet's aeility te pretest, maifltaifl, aHEi il!lprove 
tfie quality of state waters l!llist: ee repartee to tfie Eie13artmeflt 
at least 39 aays ~rio£ to im13lel!le1'1tatiefl of tl\e ~ro13esea 
l!leeitieatiel'IS• 'l'ae Eiepartment sl\all fia•re 30 Eia}s to review tfie 
pre13eseEi l!leEiitieatiens ana to Hetify tfle Eiist£iet eearEi whet:fier 
tfie pre13eseEi l!leaifieatiefls !!lust ee submitted to the eearEi for 
a13~reral• If the 13re~eseEi l!leEiifieatiens signifieaHtly alter 
tfie a1313re•~eEi ~£B'!Jl!'Blll, tfie Eie13artmeflt may re(j"UOst the BOard te 
f'e • ie••' ana apf'l"O o'e er aiSa!'J>'FSO,"E! the f>1"BflBSE!d 11\Bdif ieatiORS at 
its AeKt re!!Jiilarly seheauleti meetin§. 

+<>7-i.li One year after board approval of a district 
program and annually thereafter, the board of directors shall 
submit to the department a report that evaluates the effective
ness of the district program. The report shall include a 
description of program activities, a discussion of the degree 
to which program goals, objectives and schedules have been 
satisfied. monitoring results, £budget summary, and a descrip
tion of the number and status of permits issued and enforcement 
actions initiated, as applicable to a particular district 
program. 

~~121 A district shall retain all records for a minimum 
of 3 years and make its monitoring data available to the 
department upon request. 

RULE VI ( 16.20. 506) PROCEDURES FOR GRANTING STATE 
ENFORCEMENT AUTHORITY TO LOCAL WATEE_QYALITY DISTRICTS 

(1) Whenever a person is in violation of 75-5-605, MCA, 
at a location within the district, the department may request 
that the district enforce the provisions of Title 75, chapter 
5, MCA, and rules implementing that chapter for the particular 
v1olations. Alternatively, the district may request enforcement 
authority from the department in a particular case as specified 
under this rule. Authorieatiol'l B'f tche Eiepartllleflt is effective 
upofl reeei13t of a letter E!JrantiA'!J eAforeel!lent autl\ority to the 
ftistriet as ~ro·~iEieEi il'l sueseetion ( 3) , 

( 2) ll'l mall in§ its Eieten~tinatiefl of ·,.·hetcher or not to 
§raAt eAforeel!leflt authority to a distriet, the acpart111ent sfia±± 
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consider tfie following; 
(a) whether the district has su~~ittea aoeHffleAtatien te 

the dc~artmeRt csta~lishiRg the vielation(s), as re~uirea ~y 
75 S 196, !!CA. 

(b) the !"kysieal setting ana !Je•,.Jtal"fiieal leeatien ef tke 
vielatien; 

(e) tftc severity of eJ£isting eF !"OteRtial illl!"acts te 
human health eF the enviFenmeRt; 

(d) •··bother the district A:as sufficient resoHFces to 
undertake timely and ap~ro!"riate enforcement measures; 

(e) ,,·fletfier tfie se\lree of f'Bllutien ma) ~e more effi 
€4-ently controlled and broii'Jht into eo~l"lianee l9y tfie de!"art 
mont, aRd 

(f) any etket relevant faeters. 
1£1 The district shall submit a letter to the department 

requesting authorization to enforce the provisions of Title 75. 
chapter 5, MCA, which contains appropriate documentation of the 
violation(s) as required by 75-5-106, MCA. 

ill The department shall author1ze a district to enforce 
the provisions of Title 75, chapter 5, MCA, in response to a 
district's request unless the department retains jurisdiction 
and pursues enforcement. 

~l±l A district is authorized to enforce the provisions 
of Title 7 5, chapter 5, MCA, and rules implementing that 
chapter upon receipt of a letter issued by the department 
granting enforcement authority for a particular case. The 
department shall respond to the district's request within five 
working days after the department's receipt of the request. 
The letter of authorization may include any limitations or 
conditions determined necessary by the department. Nothing in 
the grant of authority to a district may be construed to limit 
the department's legal responsibility and authority to take 
enforcement action against the person responsible for the 
source of pollution. 

+4+.L2.l The department may revoke the enforcement authori
zation for a district if it determines that conditions exist 
that warrant such revocation. Such conditions may include but 
are not limited to; 

(a)-(b) Same as proposed. 
(c) the district has not complied with the conditions and 

limitations in the letter of authorization; or 
(d) a re-assessment of conditions or change of conditions 

that indicate that enforcement by the department would be more 
effieieAt aHd eeenemieal effective than local enforcement~~ 

(e) the violatieA has ~een effectively remediated, 
+5+1..2.l A district authorized to undertake enforcement 

actions pursuant to this section shall coord1nate its enforce-
ment activities with the department in a manner determined by 
the department. 

3. The following comments were 
department's response to each follows: 

received; the 

~ment - Rule I: Comments suggested that the proposed rules 
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should not set guidelines for program development as develop
ment of programs should remain discretionary, not mandatory. 
Commento~s were also concerned the rules for establishing a 
Local water Quality District (LWQD) or obtainJ.ng enforcement 
authority may somehow restrict or .i.mpact cxisti ng county 
regulatory programs. Commentors requested languaqe in the LWQD 
rules to specifically state tr.e LWQD rules do not limit or 
restrict existing county authority. 

Res!l.Ql]se: Changes were made to clarify that the rules relate 
to LWQD program approval and are. not intended to be guideline"· 
or criteria for program development. Additional language was 
added to clarify that the LWQD rules do not restrict existing 
authorities of county programs. 

Comment - Rule II: A change in the proposed definition of 
"district" was suggested by department staff in order that the 
language in the rule would be consistent with the policy of the 
Montana Water Quality Act, which is to protect, maintain, and 
improve water quality. 

A commentor was also concerned that a LWQD program may not 
include all water quality activities in the district and 
therefore, LWQD programs would not always be "comprehensive". 

Response_: "Preserve" was changed to 11 rnaintain 11 to be consis
tent with the Water Quality Act. The word "comprehensive" was 
ellminated because a LWQD program may not be the only water
related program in an area and the LWQD is not intended to 
govern all water-related programs in an area. 

Comment - Rule IV: Comments on Rule IV related to the amount 
of data and information required for a LWQD program application 
under the proposed rule. Commentors pointed out that much of 
this information was already available to the department so 
that submittal of the information would be unnecessary and 
would not further the objective of the LWQD programs. There 
was also a concern that counties with no environmental staff 
could not compile the required technical information; many 
districts may be created for the purpose of collecting water 
quality data. 

Response: The department agrees with the comments and Rule IV 
has been modified to reduce the information requirements 
necessary for a program application submittal. 

Comment - Rule V: Comments on Rule V indicated the time frame 
tor the approval process was too long. Commentor also ex
pressed concern about department or board approval of program 
modifications when the statute did not expressly grant authori
ty for approval of program modifications. 

Response: 
shortened 

7-4/15/93 

Time frames for 
in the modified 

the approval process have been 
rules. The section related to 
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department review and approval of program modifications in the 
proposed rule has been deleted, because the statute directs the 
department to report to the board if it finds a program is 
inadequate. This procedure for review adequately addresses the 
need for review of LWQD programs. The board shall then conduct 
a hearing on the matter and determine if corrective measures to 
the program are necessary. 

Comment -Rule VI: Rule VI commentors generally perceived the 
procedures required for granting enforcement authority to be 
unnecessarily cumbersome. 

Response: The department supports granting enforcement 
authority to the LWQDs when conditions are appropriate and 
agree that the proposed Rule VI requirements were unnecessarily 
complex. Rule VI has been modified to make the process of 
granting enforcement authority less restrictive. 

Certified to the Secretary of State April 5. 1993 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
) 

and) 
rules 16.42.302-307, 309-311, 
313-317, 12Q, 321-326, 401-402, 
404-405 dealing with asbestos 
abatement requirements; permit, 
accreditation, and course fees; 
remedies for violations 

To: All Interested Persons 

) 
) 

and) 
) 

NOTICE OF AMENDMENT 
OF RULES 

(Occupational and 
Radiological Health) 

l. On February 11, 1993, the department published notice 
at page 215 of the Montana Administrative Register, issue num
ber 3, to consider the amendment of the above-captioned rules. 

? The rules, as amended, appear as fellows (new materi-
al is Ullderlined; material to be deleted is interlined): 

lto. 42.304 EVALUATION OF ASBESTOS HAZARDS IN STRUCTURE;"; 
QTHF.BJMN LEA_SCHO.QJ, BUILDING.£_ (l) -(2) Same as proposed. 

l..ll Nothing in this rule precludes sampling and analysis 
to determine if a material is asbes\;.Q§_~_g_ntaining mat:.erial. . Ji 
structure cannot be considered to be free of an asbestos hazard 
JdD.less sampled according to subsections (1)-(:u_ot this rule: 
ln_:\::he absence of sampling of suspected asbestos material H] 

accordance with subsections (1)-(2). this material will be pre
sumed to be an asbestos containing material. 

+3+ ill The department hereby adopts and incorporates 
herein by reference 40 CFR 763.85 through 40 CFR 763.88, and 29 
CFR 1296.58, Appendix A - Quality Control Procedure, 1991 edi
tion, which pertain to, respectively, methods of inspections 
and reinspection, sampling, analysis, assessment of asbestos 
standards and quality control procedures; and, the National 
Institute of Occupational Safety and Health (NIOSH) Manual of 
Analytical Methods, 3rd edition, second supplement, August 
1987, which contains a description of the 7400 analytical meth
od. A copy of each can be obtained from the occupational and 
radiological health bureau at the Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620. 

16.42.305 CLEARING ASBESTOS ABATEMENT PROJECTS IN STRUC
TURES OTHER THAN LEA SCHOOL BuiLDINGS (l) (a)-(c) Same as 
proposed. 

(d) Collection of air clearance samples must involve the 
use of aggressive air sampling techniques such as with leaf 
blowers aft<l PI fans placed in a setting sufficient to create 
maximum air disturbance in all potentially occupiable areas. 
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Aggressive air sampling is not neeessar} required where asbes
tos abatement in a building has occurred in areas which are not 
occupied, such as crawl spaces, or in work areas where repair 
encapsulation has occurred without the use of a containment 
barrier. 

(e)-(i) Same as proposed. 
(2)-(4) Same as proposed. 

16.42.306 EVALUATION OF ASBESTOS HAZARDS IN LEA SCHOOL 
BUILDINGS Same as proposed. 

16.42. 307 CLEARING ASBESTOS ABATEMENT PROJECTS IN LEA 
SCHOOL BUILDINGS Same as proposed. 

16.42.309 ACCREDITATION OF ASBESTOS INSPECTOR; ASBESTOS 
MANAGEMENT PLANNER; ASBESTOS ABATEMENT PROJECT DESIGNER: ASBES
TOS ABATEMENT CONTRACTOR; ASBESTOS ABATEMENT SUPERVISOR; AND 
ASBESTOS WORKER Same as proposed. 

16.42.310 R£NEWAL OF ACCREDITATION (1)-(7) Same as 
proposed. 

lEl An individual from each discipline such as a worker. 
contractor or supervisor may only attend a refresher course 
specific to that individual's discipline in order to get credit 
tor the refresher course. 

16.42.311 TRAINING COURSE AND EXAMINATION REQUIREMENTS 
Same as proposed. 

16.42.313 COURSE APPROVAL Same as proposed. 

16.42.314 ASBESTOS INSPECTOR'S COURSE Same as proposed. 

16.4?.315 ASBESTOS MANAGEMENT PLANNERS COURSE Same as 
proposed. 

16.42.316 ASBESTOS ABATEMENT PROJECT DESIGNER'S COURSE 
Same as proposed. 

16.42.317 ASBESTOS ABATEMENT CONTRACTOR'S OR SUPERVISOR'S 
COURS~ Same as proposed. 

16.42.320 REFRESHER COURSES (1) After January 1, 1990, 
a person may not offer a refresher course providing the know
ledge necessary for renewal of accreditation under ARM 
16.42.310 unless the department has approved the refresher 
course. Refresher courses must be specific to each discipline. 

(2)-(3) Remains the same. 
AUTH; 75-2-503, MCA; IMP: 75-2-503, MCA 

16,42. 321 ASBESTOS ABATEMENT PROJECT PERMITS 
proposed. 

16.42.322 ANNUAL PERMITS Same as proposed. 
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16.42.323 EMERGENCY ASBESTOS PROJECT PERMITS Same as 
proposed. 

16.42.324 ASBESTOS ABATEMENT PROJECT CONTROL MEASURES 
Same as proposed. 

16.42.325 RECORDKEEPING Same as proposed. 

16.42.326 INSPECTIONS Same as proposed. 

16.42.401 FEES FOR PERMITS Same as proposed. 

16.42. 402 ACCREDITATION & ACCREDITATION RENEWAL APPLIC/l.
TIONS Same as proposed. 

16.42.404 COURSE AUDITS (1) (a)-(g) Same as proposed. 
(h) two or more refresher courses presented ±ft 

esn]unetion consecutively ............................ $ 400 

16.42.405 PENALTY Same as proposed. 

3. The following comments were 
department's response to each follows: 

received; the 

co~~ent: A comment was received requesting that the increasu 
in annual permit fees be· consistent with the percentage in
crease of other asbestos fees. A comment was also received in 
upposition to the increase in accreditation fees and annual 
permit fees. 

Response: Because the asbestos control program lS a fee based 
program it must be a self supporting program, and the depart
ment felt it necessary to increase most asbestos related fees 
in order to maintain normal program operations. The cost of 
inspecting for annual permits is higher than for inspections 
related to other permits. All of the fee increases grew at 
approximately the same rate. 

Comment: A comment was received questioning the fact that 
aggressive air clearance sampling was feasible in mini-enclo
sures. 

Response: The department agrees that it may not be feasible to 
enter a mini-enclosure and conduct aggressive sampling with 
both a leaf blower and a fan; therefore, the rules have been 
revised to state that collection of air clearance samples must 
involve the use of aggressive air sampling techniques such as 
with leaf blowers or fans. 

QQ!:!1ll)g[lj;: A comment was received that stated that after repair 
and encapsulation activities a requirement for aggr~ssive sam
pling would make it lmpossible for clearance standards to be 
met using PCM methods, in certain circumstances; therefore, TEM 
methods would need to be used to obtain clearance levels. 
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Response: The department agrees that if additional containment 
methods are not used during small repair or encapsulation ac
tivities clearance levels would be difficult to obtain. ARM 
16.42.305 has been revised to state"··· Aggressive air sam
pling is not required where asbestos abatement in a building 
has occurred in areas which are not occupied, such as crawl 
spaces, or in work areas where repair/encapsulation has 
occurred without the use of a containment barrier". 

Comment: A comment was received regarding further clarifica
tion of the term "potentially occupiable area". Is a furnace 
room a "potentially occupiable area"? 

Response: A furnace room is considered a "potentially occupi
able area". In potentially occupiable areas where no contain
ment barrier is used, no aggressive air sampling will be re
quired as stated in the above response. 

Coroment: A comment was received suggesting that the rule be 
written to prohibit aggressive air sampling in work areas that 
are not set up with total containment and negative air. 

Response: ARM 16.42. 305 (d) has been revised to state that 
aggressive sampling is not required in areas where repair or 
encapsulation has occurred without the use of containment. The 
department feels this addition will be sufficient and prohibi
tion of aggressive sampling will not be necessary. 

Comment: A comment was received regarding the status of public 
outreach to private homeowners regarding requirements placed on 
them by these rules. 

Response: The department is planning to prepare and release a 
press release eXplaining the requirements relating to asbestos 
removal by a homeowner and is always available by phone to 
answer questions and assist the public. 

Comment: A comment was received asking how the State antici
pates educating the homeowner to perform proper asbestos re
moval. 

Response: The department has no plans to educate homeowners or 
any individual on proper asbestos removal procedures. If some
one wishes to become trained in removal we will provide lists 
of Montana approved training providers to these individuals. 
The department will also continue to provide general asbestos 
information to the public. Even though homeowners removing 
asbestos from their own home are excluded from these rules, the 
department is in no way suggesting that they are qualified to 
perform such removal or that we are recommending that untrained 
homeowners perform their own removal projects. 

comment: A comment was received regarding clarification of ARM 
16.42.304; this comment stated that the proposed rule changes 
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did not address the issue of an inspector inspecting only a 
portion of the suspect ACM in a b~.;.ilding, other than a LEA 
school building. 

Response: The department has addressed this issue through 
addition of language to ARM 16.42.304. 

9omment: A comment was received in regards to the requirement 
that . .ind.ividuals performing PCM analysis take the NIOSH 58: 
course. Concern was expressed that a NIOSH training facility 
does not ~;xist ir, Montana~ The question of wt1ether or not this 
traini;)g course would be incorpordted lnlo the training course~ 
which the State is responsible for- C.llditing ant. approving wa: 
also mentioned. 

Response: The NIOSH 582 cour·se is generally accepted to be the 
course that instructs indi victuals on the PCM analysis tech
nique. To the best of our knowledge the people currently per·· 
for~ing these activities in the state have already completed 
the course. The state will not approve such a course; only 
those courses taught for Montana asbestos accreditation purpos~ 
es will be approved and audited by the department. 

Comment: A connnent was received which suggested that all air 
sample collection be performed by individuals with the NIOSH 
582 training. 

Response: The department fE>els that other individuals may alsC> 
be qualified to collect PCM air samples. .''lccredited asbestos 
abatement contractors and supervisors are instructed on air 
sample collection in their 32-hour training, industrial hygien
ists routinely collect samples of varying types, and an engi
neer may also have experience with air sample collection. 

Comment: A comment was received questioning whether or not the 
1'3 foot rule" would apply to facility owners on a per building 
or per complex basis. 

Response: The 3 foot rule applies to continuous surfaces and 
is not defined by the structure in which it is contained. 

Comment: A comment was received asking for clarification of 
the requirement that the Contractor, supervisor or worker re
fresher courses cannot be provided in conjunction with each 
other. 

Response: ARM 16.42.310 and 16.42.320 have been revised to 
include this clarification. Refresher courses must be specific 
t.o each discipline and cannot be combined. This clarification 
will maintain full program approval by the EPA and is an EPA 
requirement. 

~Ernent: A comment was received which asked that local health 
department employees be exempt from paying state accreditation 
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fees. 

Response: Local health officials are not employed by the state 
to perform any specific state duties and are therefore subject 
to fees like any other person seeking accreditation. 

Comment: A comment was received that suggested a photo identi
fication be included on the certification cards. 

Response: The department agrees that this would be a good 
idea; however, we do not feel this would be feasible. Such a 
requirement would require each individual seeking accreditation 
to apply in person. This requirement would be a hardship for 
most people who live outside the Helena area in regards to 
travel expenses, lost work hours, etc. Another photo ID lS 
required to be at the worksite and will be compare'-' to the 
accreditation card. 

certified to the Secretary of State April 5. 1993 . 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.106, 16.44.116, 
16.44-118, 16.44.120, 16.44.303-
16.44.306, 16.44.311, 16-44.351, 
16.44.402, 16.44.609, 16.44.612, 
16.44.701, 16.44.702, 16.44.804, 
16.44.905, 16.44.907, concerning 
regulation of hazardous waste 
facilities and generators and 
identification of hazardous waste 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Solid & Hazardous 
Waste) 

l. On February 11, 1993, the department published notice 
at page 232 of the Montana Administrative Register, issue 
number 3, to consider the amendment of the above-captioned 
rules. 

2. The department has amended the rules as proposed with 
no changes. 

3. No comments were received. 

Certified to the Secretary of state April 5, 1993 . 

Revie;:b~ _ ~ 
~~o~he Department 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new Rules I through v 
(23.12.102 through 23.12.106) 
pertaining to the 
implementation of an arrest 
numbering system and 
standardization of criminal ) 
history information collection ) 

TO: All Interested Persons: 

NOTICE OF ADOPTION 

1. On October 15, 1992, the Department of Justice 
published a notice of proposed adoption of the following rules 
concerning the implementation of an arrest numbering system and 
standardization of criminal history information collection at 
page 2246 of the Montana Administrative Register, Issue No. 19. 

2. The agency has adopted new Rule I (23.12.102) and new 
Rule V (23.12.106) as proposed. 

3. The Department has adopted new Rules II through IV 
(23.12.103 through 23.12.105) as proposed with the following 
changes: 

RULE II (23.12.103) MONTANA ARREST NUMBERING SYSTEM NUMBER 
TO BE ASSIGNED - CJIN ( l) Following a custodial or felony 
arrest the arresting agency or by agreement the custodial agency 
shall access the Montana arrest numbering system (MANS) through 
the CJIN and have a number assigned to that custodial or felony 
arrest. 'Phe eo"rts shall Ret allo•,.· iHitial apf!earaHee of afl 
iH~i•id~al that has beeH ~Ader custodial or teloA~ arrest "ntil 
the iH~i·1id~al has aeen fiAEJerp£iAted aAel <> M..,~IS Au!M3er 
registered on the criminal ease histsr~ aRe! fiHal ~ispesitioH 
report form. 

111 Prior to release ~the arresting agency or the courts 
shall ensure that Hat allo•• iRitial appea£aRee of an individual 
who ~ has been under custodial or felony arrest ~Rtll the 
iA~i~id"al has been fingerprinted and a MANS number registered 
on the criminal case history and final d!sposition report form. 

ill If an individual who is charged with a felony but has 
not been arrested appears before a court the district judge, 
city judge or justice of the peace ehar~e~ ~ith a feloAy without 
a ph)sieal arrest the eeurt shall at the time of the 
individual's first appearance inform the individual of the 
requirement that the individual submit Before a aistriet j~~ge 
o£ jMstiee of the peace Of'~ec the iHtHvi~ual to report to the 
appropriate law enforcement agency to be fingerprinted and 
assigned a MANS number. The individual shall submit ~ to 
the law enforcement agency at h±9 the individual"s own expense 
aRd at a ti~e, sate and place set B) the court to be 
fiAEJerpriRtod. 
AUTH: 44-5-105, MCA; IMP: 44-5-213, MCA 
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~VLE III (23.12.104) FINGERPRINT CAR~ (1) through (3) same 
ils proposed. 

( 4) If afl-±Rdiviaua1 appears Bet ere a eetll''t el<aF'J'eEl "it!< 
&-feloAy witl<out a f'l'ltsieal aFFest tl<e eourto sl<all at tfie tiAte 
~ iAEii'liEiuals first appearance before a Elistoriet jlldEJe or 
justi ee of the peace ordel' tl'le iREii, idual to repert to tfie 
~riatc lcm CflforcemeAt aEJeAcy te be fifl'j'BrpFiHted afid 
assi'j'fied a !ffiN6 Humber. ~he indi.idllal sl'lall repert to the la~ 
eHforcemeAt aEJeAC) at fiiG S'JR eJ£pefioe af!d at a tiAte, date af!d 
place set by tl'le cetlrt to be fiHgerpriAted. 

lilt57 Same as proposed. 
AUTH; 44-5-105, MCA; IMP; 44-5-213, MCA 

RULE IV (23.12.105) CRIMINAL CASE HISTORY AND FINAL 
DISPOSITION REPORT (1) Same as proposed. 

(2) The form must be completed according to the procedures 
prescribed by the department. 

(a) Before the individual is released from custody ~the 
information pertaining to the individual and the initial 
charge(s) must be completed by the arresting agency and 
forwarded to the court of appropriate jurisdiction prier te tl'le 
lAdi~idual'o iAitial appearaAee. 

(b) through (4) Same as proposed. 
AUTH; 44-5-105, MCA; IMP; 44-5-213, MCA 

4. The Department 
comments and one verbal 
considered all comments. 
responses are as follows; 

received a total of tive written 
comment. The Department thoroughly 

Those comments and the Department's 

COMMENT; District Judge Phillips, District Judge Baugh, ,Justice 
of the Peace Stocker, Attorney Judith Loring and Petroleum 
County Sheriff Busenbark, commented that the provisions in new 
Rules II and IV, postponing the initial appearance of an 
individual until fingerprinting is completed and a MANS number 
is assigned, violated an arrested individual's right to be 
brought without delay before a magistrate. 

RESPONSE; The Department agreed the wording could result in some 
delay in an initial appearance. The Department, therefore, 
amended the rules to require that an individual under custodial 
or felony arrest not be released by an arresting agency or the 
courts until the individual has been fingerprinted and assigned 
a MANS number. 'l'his allows initial appearance without undue 
delay. 

COMMENT: City Judge Hultz suggested that "city judge" be added 
to the language now found in subsection 3 of Rule II. 

RESPONSE; City judges usually preside over applications for 
search warrants and complaints only but may, in some localities, 
preside over first appearances of individuals charged with a 
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felony. Therefore, the term "City judge" will be added to the 
rule. 

COMMENT: City Judge Hultz also suggested that the requirement 
in Rule IV that the clerk forward a copy of a completed CHRP1 
form within 15 days be changed to 30 days to allow the court 
more time to prepare and forward the form. 

RESPONSE: Section 44-S-213(2), MCA, states that dispositions "be 
reported to the originating agency and the state repository 
within 15 days." The statute requires that the wording remain 
the same. 

COMMENT: Attorney Loring questioned the references to "human 
services" in Rule V, asking why human services is required to 
track inmate status. 

RESPONSE: The rule refers to the department of corrections and 
human services. S 2-15-2301, MCA. The phrase "human services" 
is included in the department's title and is not a separate 
entity. The wording will remain the same. 

COMMENT: The Commission on Courts of Limited Jurisdiction 
suggested the language in Rule II be modified to provide that 
the court "inform" an individual to "submit" to the appropriate 
law enforcement agency for fingerprinting. The Commission was 
concerned that the terms "order" and "report" previously in the 
rule infringed on the independence of the courts. 

RESPONSE: The Department has amended the language to conform 
with the Commission's recommendation. 

5. The Department has adopted the remainder of the rules 
with some editorial changes but substantially as proposed. 

6. The Court's consent to the adoption of these rules was 
required pursuant to section 44-5-213(7), MCA, because the rules 
impact the judicial branch. On March 2, 1993, the Montana 
Supreme·· urt gra d · consent. 

Rule (fviewe~ 

certified to the secretary of State 
1993. 

Montana AdmlnistratlVe Reg1ster 
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BEFORE THE BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the Matter of the 
Amendment of Rule 23.14.404 
Relating to Peace Officers 
standards and Training 

NOTICE OF AMENDMENT 
OF RULE 23.14.404 

TO: All Interested Persons: 

1. on November 12, 1992, the Board of crime control 
published notice of proposed amendment to Rule 23.14.404, at page 
2450 of the 1992 Montana Administrative Register, issue number 
21. 

2. The agency has amended the rule as proposed. 
3. No comments were received. 

By: 

BOARD OF CRIME CONTROL 
EDWIN L. HALL, Executive Director 

EDWIN L. HALL, Executive Director 
BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

Certified to the Secretary of State, ~~~~q_3 

(:L;,])~ 
Rule Reviewer 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 24.9.329, Exceptions to 
proposed orders 

CORRECTED NOTICE OF 
ADOPTION 

TO: All Interested Persons. 

1. On February 25, 1993, the commission published a 
notice at page 298 of the Montana Administrative Register, 
Issue No. 4, of the amendment and adoption of the above
captioned rule which relates to the procedure for filing 
exceptions to proposed orders. 

2. The notice of amendment inadvertently omitted 
mention of ARM 24.9.329(7)-(10), which were unchanged but 
renumbered. The corrected rule amendment reads as follows: 

(7). 

24.9.329 EXCEPTIONS TO PROPOSED ORDER 
(1) - (4) Same as proposed. 
(4) - (6) Same as original rule but renumbered as (5) -

(7) - (10) Same as original rule but renumbered as (8) -
(11). 

AUTH: 49-2-204 AND 49-3-106, MCA; IMP: 49-2-505 and 49-
3-308, MCA 

3. Replacement pages for the corrected notice of 
amendment will be submitted to the Secretary of State on March 
31, 1993. 

MONTANA HUMAN RIGHTS COMMISSION 
JOHN B. KUHR, CHAIRPERSON 

By: ~ //1~(.~~~ 
ANNE L. MaciNTYRE 
ADMINISTRATOR 
HUMAN RIGHTS COMMISSION STAFF 

Reviewed by: 

~'Y «<-0 4 -dc.41-
David A. Scott, Administrator 
Legal Services Division 
Dept. of Labor and Industry 

Certified to the Secretary of State March 30, 1993. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

In the matter of the adoption 
of new rules to require mea
surina devices on watercourses 
identified as chronically 
dewatered 

TO: All Interesced Persons: 

NOTICE OF ADOPTION OF NEW 
RULES PERTAINING TO WATER 
MEASURING DEVICES 

l. On November 12, 1992, che Board of Nacural Resources 
and Conservation published a nocice of public hearing on page 
2454 Montana Admin1stra~ive Register, issue number 2l, on the 
adoption of new rules to requ1re measuring devices on 
watercourses identified as chronically dewatered. The public 
hearing was held on December 4 1 1992, in Helena 1 Montana. 

2. The Board has thoroughly considered all comments and 
tes·timony received. Those comments &nd the Board· s responses 
follow: 

RULE I DEFINI'fiONS - There seemed tc• be somro conf•.1.si on during 
the hearlng about the terms ''wn~r~r sprPadlnq·' and ''natural 
overflo;.·" 

RESPONSE: include the!:-H:~ dc3 f in.l t ions in Ru lc T 

~JiSl_t-ural overflow" nl('a[ls t_he ~YL£t~?r W.~.L-i-sh _I~~J.l~_t:_~----=--l_ll,__~:t-b_r_ 
flooding o i _l~ng_g_ _ _.,1S'~ j o.in.ln.S.L .. ~_tT&-lJD.~L _:iJJrin{~_.h_illh __ _t)_g!i_ w:. t.b -~l .. Q 

man -made givers i.on_;i__n~'?J..Y_g_rc!....!_ 

"Water spreading" mean5 sucface f1c•od irrigati.Q.!l iny_g_l_yJn.g_J;_I:l~ 
diversion c f occasional _(_flg_Q.Q._QLLilllQt_f-l_2_JJ.rf ace _y.:Q.:t;i;.,_:;:__t.J.:OJ!l 
natural, usually nonperennlal. water courses by m~§R~_9~am~ 
dikes, or ditches. or a combination of these. It dtlJ£J.~f£om 
conventional irrigation because it is totally dependent on and 
re~ulated by the availability of water, not crop needs. 

RULE II ( 3) - The Department of Fish, Wildlife and Parks 
stated in their comments that provisions of HB 908 require 
measuring devices only on "Appropriation Facilities". 
However, the comments state that it may be an advantage to 
have a stream measuring device where an instream water right 
holoer was senior to other users. The Department of Fish, 
Wildl1fe and Parks recommends that the need for a suitable 
measuring device on a stn!am be determined by tlw Board only 
after consultation with instream right holders, rather than 
being an automatic reguiremen~ as proposed in this rule. 

RESPONSE: RULE II (3) be revised as follows and redesignated 
Rule III (4) 

Thf' board rnily Gxtend the deadline for having a meas,ring 
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device for an established instream water right for a 
beneficial use on an identified chronically dewatered 
watercourse or portion of a watercourse. If there are no 
junior water rights or a measuring devbce will probably not 
help to solve the chronically dewatered condition or resolve 
conflicts among water right holders, an extension of ~be 
deadline may be granted R¥ the Board. The owner or owners o~ 
an instream right must request an extension from the Board. 
The extension will be far up to two 12) years. Additional 
requests for extensions may be considered by the Board. 

(~) Instream water rights for livestock drinking directly 
from the watercourse and water spreading and natural overflow 
irrigation rights will not be required to have a measuring 
device. 

RULE II (2): To allow the rules to be easier to follow Rule II 
(2) should be changed to Rule III (3). 

RESPONSE: Rule II (2) be redesignated Rule III (3) for better 
organization. 

RULE III (4) - The Department of Fish, Wildlife and Parks also 
commented that this rule outlines the means by which the Board 
may extend the deadline for installation of measuring devices 
for reasons of impracticality but addresses only 
··appropriation facilities" and does not provide a means for 
extending the deadline for a measuring device for an instream 
right. The Department of Fish, Wildlife and Parks recommends 
equity in consideration of extensions of deadlines for 
installation of measuring devices. 

RULE Ill (4) - Alan Rollo, Medicine River Canoe Club was 
concerned that Rule III (4) does not require public notice for 
individual extensions. He stated that some individuals with 
water rights have a significant impact on a stream. He 
suggests that a maximum cfs level be established that would 
not require public notice with the idea that it will reduce 
the problem when a stream is controlled primarily by one 
person. 

RESPONSE: RULE III {4) be revised as follows and redesignated 
Rule III (2). 

An owner or owners of an appropriation facility on an 
identified watercourse may request an extension of a deadline 
for installation of measuring devices. The request for 
extension must be presented to the board at least one hundred 
eighty (180) days pr~or to the ordered deadline. The board 
will determ~ne if an extension is to be granted and if so will 
specify a length of the extension. The board may request the 
department to investigate the request and report its findings 
to the board. Additional requests for individual extensions 
may be considered by the board. Ne-~HB±~e-Re~~ee-e~-iRa~v~aHa± 
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eHteRs~eRs-w~±±-ae-~aee. Reasons for an individual extension 
will be limited to: 

(a) extreme health or financial circumstances; 
(b) circumstances beyond the owners control which delay 

any necessary permits from being obtained; or 
(c) an owner who takes possession of the appropriation 

facility with insufficient time to acquire and install 
controlling and measuring devices before the established 
deadline. 

RESPONSE: RULE III (2) be revised as follows and redesignated 
Rule I II ( 6) . 

The board must place a notice of consideration of an extension 
in the legal section and paid advertisement of a newspaper of 
general circulation in the area of the identified watercourse 
or portion of watercourse. The notice shall be made at least 
thirty (30) days before the date of a scheduled board meeting. 
Actual advertisement costs must be paid by the ~et~t~eReEe 
owners or operators requesting an extension. f~Ra~v~aHa± 
Ret~ee-~s-Ret-~~veRtT The board"s findings must be made from 
information presented at a scheduled board meeting. 

RULE III (5) - Allows the granting of an extension for owner 
or owners of appropriation facilities who are consolidating 
diversions or ditches. 

RESPONSE: RULE III (5) be revised as follows 

A one (l) year extension of the deadline for acquiring and 
installing measuring devices may be granted by the board for 
the owner or owners of appropriation facilities who are 
consolidating diversions or ditches.-~e-~Hs±~e-Ret~ee-w~±±-ae 
~t~.atle..-

RULE VI: - Ron Shields, USGS commented that requiring owners 
or operators of measuring devices to record and report 
measurements would help to gather data and manage the water 
course. 

Alan Rollo, Medicine River Canoe Club related this rule to the 
Fox monitoring the chicken house and not expecting the 
individual that is steallng water from his neighbors to report 
his readings accurately. 

Liter Spence, Department of Fish, Wildlife and Parks commented 
that without a requirement for reporting records to the DNRC 
or other entity or the appointment of a water commissioner, 
there is no real incentive for an owner to keep accurate 
records. He recommends a provision fo-e c "lex>hlP menns for 
records to be periodically reported by the owner to DNRC (as 
may be determined by the DNRC or the Board) so that at least 
some verification of water use compliance can be established. 
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Jo Brunner, Montana Water Resources Association, was concerned 
that an owner or operator of an appropriation facility would 
be required to keep minute records that would be difficult to 
take care of especially if the diversion is a distance from 
the use. She stated that her organization has been supporters 
of measuring devices for a long time and are not really sure 
that the adjudication process will be accomplished until a lot 
more measuring devices are installed so that we know exactly 
how much water is being used. 

RESPONSE; RULE VI (1) be revised as follows: 

AH-SWReF-eF-e~eFa~eF-e!-aR-a~~Fe~Fia~ieR-!aei±i~y-eH-a 
wa~eFeevEse-eF-~eF~±eB-e!-a-wa~eFeevFae-iaeR~i!iea-as 
e~FSRiea±±y-aewa~eFea-ay-~~e-ae~aE~ffieR~r-sRa±±-kee~-FeeeFas-ef 
aiveFSiSHST-MeaSvFeffieR~S-Wi±±-ae-Fee&FQeQ-a~-a-Fe3SSRae±e 
iB~eFVa±-ae~eFffiiRea-sy-~Re-ae~aF~ffieR~-a!~eF-eeRav±~a~ieH-wi~R 
~Re-a!!ee~ea-ewReF-eF-e~eFa~eFT 

To improve the management of a watercourse or portion of 
watercourse identified by the department as chronically 
dewatered, the owners or operators of appropriation facilities 
and/or the owners or operators of instream water rights which 
require a measuring device will record and report to the 
department or another designated entity water measurements at 
a reasonable interval determined by the department after 
consultation with the affected owners or operators. 

(3) The complete rules as adopted are as follows: 

36.13.101 DEFINITIONS Unless the context requires and 
clearly states otherwise, in these rules: 

( 1) ··Appropriation facili ty•• means a system including 
structures used to divert, impound, or withdraw water from a 
watercourse and convey water for a beneficial use. 

(2) "Board" means the board of natural resources and 
conservation provided for in Title 2, Chapter 15, Part 33Q~. 

(3) "Chronically dewatered watercourse" means a 
watercourse or portion of a watercourse identified by the 
Department pursuant to Section 85-2-150, MCA. 

( 4) ··oepartment" means the department of natural 
resources and conservation provided for in Title 2, Chapter 
15, Part 33. 

(5) "'Director" means the director of the department or 
his/her designee. 

ill "Natural overflow" means the water which results in 
the flooding of lands adjoining streams during high flow with 
no man-made diversion involved. 

(6]) "Operator" means the owner or any other person 
having a right, title, or other interest in an appropriation 
facility or is responsible for the management of the 
appropriation facility. 

('7.8.) "Owner•· means the individual, association, 
partnership, corporation, state agency, political subdivision, 
the United States or any agency thereof, or any other entity 
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having a water right or interest in an appropriation facility. 
(8..2.) ""Suitable controlling device'" means a headgate or 

other adjustable structure to regulate the amount of water 
diverted from a watercourse. The suitable controlling device 
must be capable of being closed completely and to adequately 
var~ the amount of water diverted into a ditch, canal, 
pipeline or other conveyance system. 

(9l..Q.) "'Suitable measuring device"' means a structure, 
gauging station or meter that determines the amount of water 
being diverted into an appropriation facility. The suitable 
measuring device may be integrated and be a part of a suitable 
controlling device or it may be separate. Plans and/or 
specifications of measuring devices must be approved by the 
department prior to installation. The suitable measuring 
device must be capable of measuring one hundred twenty five 
per cent (125%) of the flow rate of the appropriative or 
reserved water right. The measuring device must be located as 
close as is reasonably possible to the point of diversion from 
the watercourse. 

(±Gl1) ··water measurement program" means the program 
established by the 1991 legislature through HB 908 and 
codifie~ in 85-2-113(4), 85-2-150, and 85-1-602, MCA. The 
purpose of the program is to more closely manage water uses 
from chronically dewatered watercourses. 

(i1:12) "Waterco\.!rse·· means any naturally occurring stream 
0r river from which wa~er is diverted for beneficial 11ses. I~ 
does not include ditches, Ctllver~s, or other manmade 
waterways. 

il.ll ""Wat.er spreading" me~ surface flood icr.i.gatior< 
involving the divers~on of occasional (flood or runoffl 
surface y-;ater fr9rn natural, usually nonnerennial, watercou_:rJl_t;JJi 
by means of darns, dikes, pr ditches, or a combination of 
these. It differs from conventional irrigation because it is 
totally dependent on and reggJated by the availability o~ 
water, not crop needs. 

AUTH: 85-2-113, MCA .~ 85-2-113 , MCA 

36.13.201 STANDING WATER MEASUREMENT ORDER- CHRONICALLY 
DEWATERED WATERCOURSE (1) The owner or operator of an 
appropriation facility on a watercourse or portion of a 
watercourse identified as chronically dewatered by the 
department pursuant to 85-2-150, MCA, must have a properly 
maintained suitable measurlng device as part of the 
appropriation facility. The appropriation facility must also 
have a suitable controlling device to regulate the amount of 
water diverted from the watercourse. The appropriation 
facility must have a suitable controlling device and measuring 
device operational no later than two years after Deoartment 
iden~lfication uf the watercourse or portions of th~ 
watercourse as chronically dewatered. 

+?t--~~e-eeaEa-may-eefe£-eRe-aeaa±±Ae-fe£-hev±R~-a 
6Mi~aele-eeR&£e±±±H§-aev±ee-aRa-~easH£±R§-8ev~ee-±Rs&a±±ee 7 -aR 
app£ep¥±a~iHA-faei±i&y-wh~e~-±e-HB&-eH£FeR&±y-asea-Beeaase-&he 

±aRa-~e-wh±eh-&he-wa~e~-±8-afp±±ee-is-eeR~Fae~es-MRaeF-a-s~aee 
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e~-!eaeEa~-eefleeEva~±eA-se~-as±ae-~pe~Eaffi-eE-~~e-eKis~±R~ 

Et~~~-±s-±eaeea-~MEBHaR~-~e-B5-~-436T-M8A-eE-e~e-eHtBt±Rg 
Et~~e-Ras-a-~effifSEary-eRaR~e-~HESH8Rt-~e-8§-~-4Q+T-M8AT 
Hewevep-~~e-ae~eEEee-~ae±±±~y-ffiHSe-Rave-a-eH±tae±e-eeR~Ee±±±R~ 

aRa-ffieaeHE±R~-eev±ee-ee~eEe-±e-eaA-ee-~He-±Rte-seFv±eeT-±e-±s 
the-Ees~eRe±e±±±~y-ef-~he-ewReE-eE-e~eFaeeE-e!-~he 
a~~Ee~E±ae±eA-!ae±±±ey-~e-Fe~Mese-eRe-eeaEe-~e-eeAsiaeE-a 
aefeFffiSAe-ef-~~e-eeaa±tAQT 

f3t--WheReveE-aA-eseae±±shed-±As~Feaffi-waeeE-Fi~R~-!eE-a 
SeAef±eia±-Y68-8Ht6tB-8R-aR-tS8Retfiea-e~EBHt88±±y-aewa~eEeS 
wa~eFeewrse-eF-~eE~ieR-ef-a-wa~eFeeHEse-a-sH±eae±e-eev±ee-±s 
Fe~±Fea-feF-ffiSaBHF±R~-e~e-F±~ReT-HeweveP-±±veseeek-aE±RkiR~ 
SiEee~±y-fF8ffi-e~e-waeeESSHFSe-aRa-wae8ES~F88StA~-aRS-RatHE8± 

evepf±ew-±EE±~ae±eR-F±~~es-w±±±-Aee-ee-Fe~H±Eee-ee-Rave-a 

ffieasHEiR~-aev±eeT 
(4£) If the board specifically finds that the 

installation of suitable controlling and measuring devices 
along the entire watercourse or portion of watercourse is not 
practical within the two (2) year deadline, it may establish a 
later deadline pursuant to 36.13.301. 

(5}) Notice of an order issued under this rule must be 
pursuant to 36.13.701. 

AUTH: 85-2-113, MCA IMP: 85-2-113 , MCA 

36.13.301 ±MPRAG~fGAb EXTENSION OF DEADLINE FOR 
INSTALLATION fR-eEeeF-feE-eRe The board ~e m£X establish a 
deadline for acquiring and installing measuring devices beyond 
two (2) years from the department's identification of a 
chronically dewatered watercourse or portion of a watercourse 
for the following circumstances: 

(1) The board may consider an extension of the deadline 
for installation of measuring devices on a watercourse or 
portion of a watercourse identified by the department as 
chronically dewatered if the owners of at least fifty per cent 
(50%) of the appropriation facilities or the owners of twenty 
(20) appropriation facilities, whichever is less, ffiHSe 
petition the board to establish a deadline beyond two (2) 
years from the department's identification of a watercourse or 
portion of a watercourse as chronically dewatered. The 
pet~tion must be accompanied by a written justification 
addressing the finding that must be made by the board. The 
petit.ion must be received by the board at least one hundred 
eighty (180) days prior to the ordered deadline. The board 
must approve or deny the extension within ninety (90) days of 
receiving the petition. The board may extend the deadline by a 
maximum of two ( 2) years. ~·he board's finding must be made 
frOffi information presented by petitioners and participants at 
a scheduled board meeting. 

·Bt (a) At a minimum the board must find: 
iet (i) The two (2) year deadline is not practical for 

at least frtfY per cent (50%) of the appropriation facilities. 
~bt (ii) Installation of measuring devices is not 

practical because of factors including the availability of 
materials, labor and construction equipment, the time period 
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necessary to obtain permits and to finance, acquire, and 
install controlling and measuring devices. 

iet (iii) The public welfare will not be negatively 
impacted by an extended deadline because: 

iYt (A) there are no significant adverse 
environmental impacts; and 

i~~t (B) there are no adverse effects on the 
quality of water-lor existing beneficial uses. 
i~t (SL An owner or owners of an individual appropriation 

facility on an identified watercourse may request an extension 
of a deadline for installation of measuring devices. The 
request for extension must be presented to the board at least 
one hundred eighty (180) days prior to the ordered deadline. 
The board will determine if an extension is to be granted and 
if so will specify a length of the extension. The board may 
request the department to investigate the request and report 
it"s findings to the board. Additional requests for individual 
extensions may be considered by the board. Ne-~~e±~e-Re~*ee-e# 
~Ra±v±aHa±-e~~eRs*eRs-w*±±-ee-ffiaaeT Reasons for an individual 
extension will be limited to: 

(a) extreme health or financial circumstances; 
(b) circumstances beyond the owners control which 

delay any necessary permits from being obtained; or 
(cc) an owner who takes possession of the 

appropriation facility with insufficient time to acquire and 
install controlling and measuring devices before the 
established deadline. 

(3) The board may extend the deadline for having a 
suitable controlling device and measuring device installed on 
an appropriation facility which is not currently used because 
the land to which the water is applied is contracted un~ 
state or federal conservation set-aside program or the 
existing water right is leased pursuant to 85-2-436. MCA ~ 
the existing water right has a temporary change pursuant to 
85-2-407. MCA. However the appropriation facility must have a 
suitable con~rolling and measuring device before it can be put 
into service. Jt is the responsibility of the owner or 
operator of the appropriation facility to request the board to 
consider an extension of the deadline. 

(4) The board may extend the deadline for having a 
suitable measuring device for an established instream water 
right for a beneficial use dependent upon an appropriation 
facility on an identified_chronically dewatered watercourse oc 
portion of a watercourse. If there are no iun\or water rights 
or a measuring device will probably not help to solve the 
chronically dewatered condition or resolve conflicts among 
water right holders, an extension of the deadline may be 
granted by the board. The owner or owners of an instream water 
right must request an extension £rom the board. The extension 
will be for up to two r2l years. Additional requests for 
extensions may be considered by the board. 

(a) lnstream water rights for livestock drlnking 
directly from a watercourse and watersoreadlng and natural 
overflow irrigation rights will not be regulred to have a 
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measuring device. 
(5) A one (l) year extension of the deadline for 

acquiring and installing measuring devices may be granted by 
the board for the owner or owners of appropriation facilities 
who are consolidating diversions or ditches. Ne-~Hal~e-Re~~ee 
w±±±-se-ffiaaeT-
~2t ~ The board must place a notice of consideration of an 

extension in the legal section and paid advertisement of a 
newspaper of general circulation in the area of the identified 
watercourse or portion of watercourse. The notice shall be 
made at least thirty (30) days before the date of a scheduled 
board meeting. Actual advertisement costs must be paid by the 
~e~±~±eRe~s owners or operators requesting an extension. 
f±Rrl~v~aHa±-Ree~ee-~s-Ree-~~veRtT-~Ae-aea~a~e-f~Ra~R~-ffiHS~-ae 

ffiaae-f~effi-±Rfe£ffia~±eR-~£eeeR~ea-ay-~e~~~~eRe£e-aRa 
pa£~~e±~aR~e-a~-a-seAerlH±ea-aea•e-ffiee~±R~T 

(7\ Notice of an order issued under this rule must be 
pursuant to 36.13.701. 

AUTH: 85-2-113,MCA IMP: 85-2-113, MCA 

36.13.401 ENFORCEMENT (l) The department may verify 
to the extent possible, owner compliance with the requirement 
for suitable controlling and measuring devices. 

(2) Entry upon land to verify compliance may be made 
pursuant to 85-2-115, MCA. 

(3) Penalties for violating, refusing, or neglecting to 
comply with these rules or a board order are defined in 85-2-
122, MCA. 
~ 85-2-113, MCA IMP: 95-2-113, 95-2-115, and 85-

2-122, MCA 

36.13.501 COMPLAINTS (l) Complaints alleging a 
violation of these rules or a board order shall be submitted 
to the board, the department, and the alleged violator in a 
written affidavit. 

(2) The alleged violator will respond in writing to the 
board, the department, and the complainant within ten (10) 
days of receiving the complaint. 

(3) The department may investigate the complaint and 
report its findings to the board in writing. 

(4) Only complaints regarding the installation, 
operation, and/or maintenance of a controlling or measuring 
device will be considered. Complaints regarding the validity 
of the water rights, property rights, and/or easements will 
not be considered. 

AUTH: 85-2-113, MCA IMP: 85-2-113 and 85-2-122, MCA 

36.13.601 MEASUREMENTS AND RECORDS (1) Aa-ewae£-e~ 

e~e~a~e£-e!-aa-a~p£e~~±a~*eR-fae±±i~y-ea-a-wa~e~eeHFSe-e~ 

pe~~±eR-ef-a-wa~e~eeH£Be-ieeR~i£iea-as-eR£eR±ea±±y-eewa~e~ea 
8y-~Re-ee~a£~ffieR~y-6Ra±±-kee~-£eee£rls-e~-aive~s±eR6¥ 
Meas~~effiea~s-w±±±-8e-£eee£aerl-a~-a-£easeRaale-iR~e£va± 
aeee~ffi±Rea-ay-~Ae-aepa~~ffies~-a~~e~-eeRsH±~ae*es-w±~A-~Ae 
af!ee~erl-ewRe£-e£-epe£aee~T To improve the management of a 
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watS'rcoup;e or portion of watercourse identified by the 
depart.ment as chronically dewatered. the owners or operators 
of appropriation facilities and/or the owners or operators of 
jnstream water rights which reguire a measuring device will 
record and report t.o the department or another designated 
entity water measurements at reasonable intervals determined 
by the department after consultation with the affected owners 
or operators. 

~UTH: 85-2-113, MCA IMP: 85-2-113, MCA 

36.13.702 NOTICE OF DEADLINE OR EXTENSION-~9AR9-A~W*9W~ 
(1) Upon action by the board establishing a deadline or 
granting an extension of time, the department shall prepare a 
notice containing the facts pertinent to the order and shall 
publish the notice once in a newspaper of general circulation 
in the area of the identified watercourse. 

(2) Before the date of publication, the department shall 
serve the notice by first-class mail upon: 

(a) appropriators of water according to the records 
of the department. who may be affected by the board action. 

(b) any purchaser under contract for deed, as 
defined in 70-20-155, MCA, of the property that may be 
affected by the board action. 

(c) any other person or agency the department feels 
may be interested in or affected by the board action. 

(3) The department shall file in its records proof of 
service by affidavit of the publisher in the case of notice by 
publication and by it's own affidavit in the case of service 
by mail. 

AUTH: 85-2-113, MCA. IMP: 85-2-150, MCA. 

Board of Natural Resources 
and Conservation 
I! 

Certified to the Secretary of State~ A!nil 5 , 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.2.602; 42.2.603 and ) 
42.2.605 relating to Taxpayer ) 
Appeal Rules ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.2.602; 42.2.603; and 
42.2. 605 relating to Taxpayer 
Appeal Rules 

l. On February ll, 1993, the Department published notice 
of the proposed amendment of ARM 42.2.602; 42.2.603 and 42.2.605 
relating to taxpayer appeal rights at pages 247 of the 1993 
Montana Administrative Register, issue no. 3. 

2. A Public Hearing was held on March 11, 1993, to 
consider the proposed amendments. No one appeared to testify 
and no written comments were received. 

3. The Department has adopted the amendments to the rule 
as proposed. 

CLEO ANDERSON 
Rule Reviewer 

MICK ROBINN 
Director of Revenue 

Certified to Secretary of State April 5, 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.101, 42.15.102, ) 
42.15.104, 42.15.111, 42.15. ) 
112, 42.15.201, 42.15.202, ) 
42.15.203, 42.15.506 and ) 
REPEAL of ARM 42.15.103 ) 
relating to Change of Domicile) 

) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT 
ARM 42.15.101, 42.1~.102, 

42.1~.104, 42.15.111, 42.15. 
112, 42.15.201, 42.15.202, 
42.15.203, 42.15.506, and 
REPEAL of ARM 42.15.103 
relating to Change of 
Domicile 

l. Or February ll, 1993, the Department published notice 
of ttH' proposed amendment and repeal of the rules 1nd1cateci 
above r~latlng to income tax rules pertaining to a change j n 
domicile at pages 244 of the l99J Montana Administrativ~ 
Register, issue no. 3. 

2. A Public Ho:.aring was held on March 10, 1993, c_o 
consider the proposed amendments and repeal. No one appeared to 
test1ty and no written comments were received. 

J. The Department has adopted the amendments to the rulps 
as proposed and repealed ARM 42.15.103 as proposed in the nor•~e 
published on February 11, J9Y3. 

~--;~ / 

w: c~i!.=--~ 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 5, 1993-
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.26.101, 42.26.201, ) 
42.26.205, 42.26.206, 42.26. ) 
215, 42.26.217, ) 
42.26.262, 42.26.264, 42.26. ) 
265, 42.26.269, 42.26.273, ) 
42.26.275, 42.26.286 and the ) 
REPEAL of ARM 42.26.214, ) 
42.26.227, 42.26.258, 42.26. ) 
281, and 42.26.291 relating to) 
Corporation License Tax ) 
Multistate Activities ) 

) 

NOTICE OF THE AMENDMENT 
of ARM 42.26.101, 42.26.201, 
42.26.205, 42.26.206, 
42.26.215, 42.26.217, 

~2.26.262, 42.26-264, 
42.26.265, 42-26.269, 

42.26.273, 42.26.275, 42.26.286 
and the REPEAL of ARM 
42.26.214, 42.26.227, 
42.26.258, 42.26.281, and 
42.26.291 relating to Corpora
tion License Tax Multistate 
Activities 

TO: All Interested Persons: 
1. On February 11, 1993, the Department published notice 

of the proposed amendment and repeal of the rules listed above 
relating to corporation license tax multistate act~vities at 
pages 250 of the 1993 Montana Administrative Register, issue no. 
3. 

2. No public comments were received regarding these 
rules. 

3. The Department has adopted the amendments to the rules 
as proposed and has repealed the rules specified in the not,ce 
of intent published on February 11, 1993. 

1 lfo NS6N 
Director of Revenue 

Certified to Secretary of State April 5, 1993. 
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VOLUME NO. 45 OPINION NO. 2 

CITIES AND TOWNS - Distribution of proceeds from tax deed sale; 
COUNTIES - Distribution of proceeds from tax deed sale; 
LIENS - Effect of tax deed sale on special assessments; 
TAXATION AND REVENUE - Distribution of proceeds from tax deed 
sale; 
MONTANA CODE ANNOTATED - Sections 7-B-2301, 7-8-2306, 15··17-
317 to 15-17-319, 15-18-214; 
OPINIONS OF THE ATTORNEY GENERAL- 43 Op. Att'y Gen. No. 38 
( 1989). 

HELD: MCA § 7-8-2306, which governs the distribution of 
proceeds from a sale of county tax deed land, requires 
that city assessments be included and prorated as part 
of the allocation of monies received from that sale, 
regardless of when those assessments became payable. 

Apr i 1 5 , 19 9 3 

Mr. David N. Hull 
Helena City Attorney 
City-County Administration Building 
316 North Park 
Helena, MT 59623 

Dear Mr. Hull: 

You have requested my opinion regarding the allocation of 
proceeds from a sale of tax deed land. Specifically, you have 
asked: 

When a county sells tax deed land pursuant to MCA 
§ 7-8-2301, and the proceeds of the sale are not 
sufficient to cover the taxes and assessments, are 
city assessments to be included and prorated as part 
of the allocation of the monies received from the tax 
deed sale? 

This question arises because the City of Helena [City] and Lewis 
and Clark County [County] have taken contrary positions 
regarding the interpretation of MCA § 7-8-2306. This statute 
governs the distribution of proceeds of the sale of tax deed 
land, and provides in relevant part: 

The proceeds of each sale or lease under this part or 
part 25 must be paid over to the county treasurer, who 
shall apportion and distribute the proceeds in the 
following manner: 

(l)(a) Upon a sale of the property, the proceeds of 
each sale must. be credited to the county general fund 

Montana AclministratlVe Register 



-574-

for reimbursement of expenditures made from it in 
connection with the procurement of the tax deed and 
holding of the sale. 

(b) Upon a sale of the property, if there is any 
money remaining after the payment of the amount 
specified in subsection (l)(a) and the remainder is: 

( ") in c'xcess of the aggregate amount of all taxes 
a!ld assessments accr\led against the property for all 
fl.~ndfi and purposes, v.r i tt1out penalty and interest, then 
.:Js muct: :-::;I the rt~maii1; ng p~:_;<;:(_'>Cds must be CJ~edi ted to 
·-~.,.;.\:h fut·!d or purpose ,-:!·--, ... ::och tund or purpose T..-lou.ld 
have receive~ t1ad the taxes been paid before becoming 
oelinquent, and all excess must be credited to the 
genecal fund of the cnunty; or 

( .i i) less i:. amount th2.n the aggregate of all tc1xes 
and assessments accr·necl ugrlinst the property f~r al.l 
funds and purposes, without penalty or interest, the 
proceeds must be proc:atEci between the funds and 
purposes in the proportion that the amount of taxes 
and assessments accrued against the property for each 
fund or purpose bears to the aggregat~ amo11nt of taxes 
and assessments ac<.;,,ued against the prop0rty for all 
funds and purposes. 

The City ast>crts that it~ assessments consti tut_e a "fund" or. 
"purpose" t.o ~·hich exces~, proceeds must. be uJ located on a pro 
rata basis 1n accordance with subsection (b) (iil of this 
statute. 'l'lle County, on ti1e other hand, argues that the City 
is no~ eligible for proceeds under MCA § 7-8-2306, because it 
has an alternative means of protecting its interest in tax deed 
property. 

It is true that the City, unlike other entities, has a statutory 
right to protect its interest in tax sale property which is 
purchased by the county under MCA S 15-17-214. In accordance 
with MCA S 15-17-317, a county which has become a purchaser of 
property at the tax sale and which is requested to do so by a 
municipality must assign its interest in tax sale property upon 
payment of all delinquent taxes, excluding assessments, plus 
costs without penalty or interest. The municipality is ther, 
required to hold the property 1n trust for the improvement fund 
into which the delinquent special assessments are payable. MCA 
S 15-17-317. Alternatively, the municipality may assign its 
interest or sell or lease the property, thereby recouping all 
costs associa·ted with the transfer of tax deed property, as well 
as delinquent assessments and interest thereon. MCA §§ 

15-17-318 and -319; see also 43 Op. Att'y. Gen. No. 38 at 120, 
123-24 ( 1989). 

If a municipality exercises its right of assignment 
accordance with MCA § 15-17-317, it forecloses t,he right 

in 
of 
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other entities to share in tax sale proceeds under MCA 
§ 7-8-2306. In this respect, municipalities enjoy a significant 
advantage over other entities with similar interests in tax deed 
property. However, the right of assignment is not the sole 
means by which the City can cover the cost of delinquent 
assessments. 

There is nothing in the language of MCA § 7-8-2306(l)(b) (ii) or 
MCA § 15-17-317 which suggests that the City's failure to 
exercise its right of assignment constitutes a waiver of its 
right to receive remaining proceeds on a pro rata basis. To 
infer this limitation would be contrary to the rule of statutory 
construction whereby the law must be construed as it is found 
without inserting what has been omitted. Dunphy v. Anaconda 
~. 151 Mont. 76, 80, 438 P.2d 660, 662 (1968). 

The language of MCA § 7-8-2306 is clear and unambiguous: If 
there is any money remaining after the county is reimbursed for 
its costs associated with the procurement of the tax deed and 
that money is insufficient to pay the aggregate amount of all taxes 
and assessmems accrued against the property for all funds and purposes, 
the proceeds are prorated "in the proportion that the amount of 
taxes and assessments accrued against the property for each fund 
or purpose bears to the aggregate amount of taxes and assessments 
accrued against the property for all funds and purposes." MCA 
S 7-8-2306( 1) (b) (ii) (emphasis supplied). 

Nothing therein suggests that city assessments are not included 
or are not prorated as part of the allocation of monies received 
from the ~ale of county tax deed land. Statutes are to be 
construed according to the plain meaning of their terms, and the 
plain meaning of the term "all" precludes the county's 
interpretation of this statute. Norfolk Holdings, Inc. v. 
Montana Dep't of Revenue, 249 Mont. 40, 43, 813 P.2d 460, 461 
( 19 91) . 

I conclude that, where a city has not requested and received 
ass1gnment of the county's rights to the tax sale property, the 
city assessments must be included and prorated as part of the 
allocation of monies received from a sale of county tax deed 
land under MCA § 7-B-2306(l)(b)(ii). Since the same operative 
language is used in subsection (b)(i) of that statute, I also 
conclude that city assessments must be included and credited as 
provided therein if the remaining money from the sale of the 
county tax deed land exceeds the aggregate value of all taxes 
and assessments. 

This conclusion is unaffected by the fact that issuance of a tax 
deed grants title "tree and clear of all liens and 
encumbrances," including special assessments wh1ch become 
payable prior to issuance of the deed. MCA § 15-18-214. In 43 
!lp. Att'y. Gen. No. 38 at 125 (1989), Attorney General Racicct 
~~eld that i( either a county or a municipality takes a tax dePd 
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to property, the only special assessments which survive issuance 
of the tax deed are those which first become payable after 
issuance of the deed. ~ at 125. The County suggests that, 
in light of this statute and corresponding opinion, it need only 
prorate those assessments which become payable after issuance 
of the deed. While MCA S 15-18-214 does in fact extinguish all 
liens which become payable prior to issuance of the deed, it 
does not affect the amount to be distributed upon sale under MCA 
S 7-8-2306. MCA S 7-8-2306(l}(b}(i} states that "the remaining 
proceeds must be credited to each fund or purpose as each fund 
or purpose would have received had the taxes been paid before 
hecomi11g deii11que111." (Emphasis supplied.} Likewise, subsection 
(b}(ii} states that proceeds must be prorated "between the funds 
and purposes in the proportion that the amount of taxes and 
assessments accrued against the property for each fulld or pwpose hears 
to the aggregate amou111 of tuxes a11d assessments accmed againsr 1ize property for all 
fimds and pwpose.1." (Emphasis supplied. } There is no correlation 
between the method of distribution outlined in MCA S 7-8-2306 
and the effect of a tax deed in MCA S 15-18-214. 

THEREFORE, IT IS MY OPINION: 

MCA S 7-8-2306, which governs the distribution of proceeds 
from a sale of county tax deed land, requires that city 
assessments be included and prorated as part of the 
allocation of monies received from that sale, regardless 
of when those assessments became payable. 

jpm/brf 
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NOTICE OF FQNCTIONS OF ADMINISTRATIVE COQE CQMMITTBJ 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: 

Known 
.Stilij ec t 
Matter 

Statute 
Number and 
Department 

1\.Q,m}.ni.M_rat;iv'L_ Ru~ of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

M.Q!l.J;o;tD.aJ•_@li_I!:i,~_t;;r~t;J:v:e Reqi.§.t;_g_;:___~)_ is a soft 
back., honnd publJ.cation, isaued twice·monthJ.y, 
(;out;;o.J.ni.a.g notices of rules proposed by agencies, 
notices of ~lles ~dopted by 6gencies, and 
inter.,x-etations of ;~tatutes and rnl.es by the 
atton1~y gaue.l:"al (J>.r.t.orney General" s Opinions) 
~n(1 "'S"""'cies !Dec.larcotory Rulings) \[<Sue<.i since 
p•~bllcation of the preceding register. 

1. Consult ARM topical index. 
vpdate th-e .t·ule by checking the accumulative 
table and the table of c.ontents l.n th., last 
Moutan9. Administrative Register l.ssued. 

2. Go to ~ross reference table at end of each 
tl tle •..-hich lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMOLATIVE TABLE 

The A~inistrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana A~inistrative Procedure Act fo~ 
inclusion in the ARM. The ARM is updated through 
December 31, 1992. This table includes those rules adopted 
during the period January 1, 1993 through March 31, 1993 and any 
proposed rule action that i& pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
A~inistrative Register (MARl • 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1992, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1992 and 1993 Montana A~inistrative Registers. 

ADMINISTRATION. Department of. Title 2 

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State E!Dployees, 
p. 827' 2372 

2.21.5007 Reduction in Work Force, p. 719, 2047 
(Public Eaployees' Retirement Board) 
2.43.609 Funding Available for Post-Retirement Adjustments, 

p. 359 
2.43.612 and other rules -Certifying Annual Benefit Payments 

for Distributing Lump Sum Benefit Increases to 
Montana Resident Retirees, p. 1900, 2721 

(State Coupensation Mutual Insurance Fund) 
2.55.324 and other rules - Establishment of Premium Rates, 

p. 1, 340 

AGRICULTURE. Department of. Title 4 

4.4.316 

4.5.109 

and other rules Liability on all Crops - Time 
Policy Becomes Effective - Cut Off Date, p. 361 
and other rule Reporting Procedures Field 
Evaluations - Council Appointments for the Noxious 
Weed Trust Fund, p. 1440, 1861 

STATE AUDITOR, Title 6 

1-IV Prohibiting Unfair Discr~ination for Previously 
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Uninsured Personal Automobile Insurance Applicants, 
p. 2436 

COMMERCE, Department of, Title 8 

(Board of Alternative Health Care) 
I Direct Entry Midwife. Education Standards, p. 2225, 

2722 
I 
8.4.301 

(Board of 
8.8.2801 
(Board of 
8.12.601 

8.12.601 

(Board of 
8.16.601 

8.27.702 

8.:!.7.808 

!Board of 
8.20.401 

(Board of 
8.22.601 

8. 22.612 

(Board of 
8.24.409 
(Board of 
8.28.402 

7·4/15/93 

Licensing by Exam for Midwives, p. 1282, 2048 
and othe%· rules Fees Direct Entry Midwifery 
Apprenticeship, p. 2106, 2498 

Athletics) 
and other rules - Kickboxing, p. 363 

Chiropractors) 
and other rules Applications Rec:!.procity 
Reinstatement - Fees, p. 2674 
and other rules Applications Examination 
Unprofessional Conduct - Definitions, p. 1542, 2131 

Dentistry) 
and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessional 
CowJucc; .. Qualifying Standards - Dental Au-:o:iliaries 
D~~turist Interns, p. 2229; 393 
and other rules - Renewal - Continuing Education 
Continuing Education for the Practice of Dentistry, 
Dental Hygiene and Denturitry, p. 2236, 287 
and other rule - Prior Referral for Partial Dentures 
- Insert Immediate Dentures, p. 723, 1177, 2132 

Hearing Aid Dispensers) 
and other rules - Traineeship Requirements - Fees 
Record Retention - Unethical Conduct - Complaints 
Disciplinary Actions Testing Procedures 
Continuing Educational Requirements - Notification -
Definitions - Fo~ of Bills of Sale Contracts and 
Purchase Agreements - Inactive Status, p. 197 

Horse Racing) 
and other rules General Provisions Racing 
Secretary - Veterinarians - General Requirements -
General Rules - Duties of the Licensee - Breakage, 
Minus Pools and Commissions, p. 1077, 1605, 1862 
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277 

Landscape Architects) 
Fee Schedule, p. 325 

Medical Examiners) 
and other rules - Definitions - Applications - Fees 
and Renewals • Reactivation of Inactive or Inactive 
Retired Licenses Verifications Fees, p. 356, 
1607, 2050 
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8.28.1501 

8.28.1505 
(Board of 
8.32.406 

(Board of 
8.34.414 

8.34.414 

(Board of 
I-III 

(Board of 
8.39.502 
8.39.502 

8.39.503 
(Board of 
8.40.401 

8.40.404 

(Board of 
8.44.412 
(Board of 
8.54.402 

8.54.904 

(Board of 
8.57.401 

8.57.406 

(Boa:rd of 
8.58.406A 

(Board of 
8.61.402 
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and othe:r rules - Definitions - Utilization Plans -
Protocol Informed Consent Prohibitions 
Supervision - Prescriptions - Allowable Functions -
Revocation or Suspension of Approval 
Prescribing/Dispensing Authority - Scope of Practice 
- Termination and Transfer - Training of Physician 
Assistants, p. 2677, 341, 395 
Pees, p. 1784, 2375 

Nursing) 
and other rule Licensure for Foreign Nurses 
Prescribing Practices, p. 385 

Nursing Home Administrators) 
and other rule - Examinations - Reciprocity Licenses. 
p. 2686, 264, 396 
and other rules Examinations Definitions 
Applications, p. 1903, 2640 

Optometrists) 
Surge;ry - Aspects of Su:rge;ry Prohibited - Anterior 
Segment Defined Optometrist's Role in Post
Operative Care, p. 2625, 398 

Outfitters) 
Licensure - OUtfitter Qualifications, p. 327 
and other rules Licensure QUalifications 
Applications Repewals Transfer· of License, 
p. 1292' 2376 
Licensure - Outfitter Examination, p. 2688, 343 

Pharmacy) 
and other rules - Definitions - Patient Records 
Prospective Drug Review Patient Counseling, 
p. 2439, 293 
and other rules Pee Schedule Wholesale Drug 
Distributors Licensing, p. 1178, 1754, 2135 

Plumbers) 
Pee Schedule, p. 2482, 141 

Public Accountants) 
and other rules Examinations Education 
Requirements - Pees, p. 1184, 2136 
and other rules Reports Alternatives and 
Exemptions - Reviews and Enforcement, p. 1191, 2138 

Real Estate Appraisers) 
and other rule Definitions Ad Valorem Tax 
Appraisal Experience, p. 2443, 142 
and other rules Course Requirements Pees 
Complaint Process Reciprocity License and 
Certificate Upgrade and Downgrade, p. 1082, 1612, 
2060 

Realty Regulation) 
Application fox- License - Salesperson and Broker, 
p. 1545, 2274 

Social Work Examiners and Professional Counselors) 
and other rule - Licensure Requirements for Social 
Workers and Professional Counselors, p. 92 
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(Building Codes Bcreau) 
8.70.101 rncorporation by Refer.nce of Uniform Building Code, 

p. 2484, l·U 
(Milk Control Burei!IU) 
8.79.301 Licensee Aasessmeots, p. 95, 400 
(Financial Division) 
I Credit UniODS, p. 1786, 2465 
(Board of Milk Control) 
8.86.301 Class I Producer PriceB - Inter-Plant Hauling Rates, 

p. 329 
8.86.301 Regulating the Cal~atian of the Price of Class 11 

and III Milk Paid to llilk Producers Bach Month, 
p. 1788, 2377 

(Local Government Assistance Division) 
I Administration of the Treasure State Endowment 

Program (TSEP), p. 2323, 2723 
8.94.3701 and other rule!! • 1985 and 1986 Federal Caaaunity 

Development Block Grant Program • Administration of 
the 1993 Federal Community Development Block Grant 
Program, p. 205 

(Board of Investments) 
I·XXI and other rules - Municipal Finance Con!!olidation Act 

- Rules Implementing the INTERCAP Program, p. 1715, 
2275 

(Aeronautics Division) 
8.106.101 and other rules - Transfer of Aeronautics and Board 

of Aeronautics Rules from Depar~ent of Commerce to 
Department of Transportation, p. 2551 

(Board of Aeronautics) 
8.107.101 and other rules - Transfer of Aeronautics and Board 

of Aeronautics Rules from Department of Commerce to 
Depar~ent of Transportation, p. 2551 

{Science and Technology Development Board) 
I·V Seed Capital Project Loans to Ventura Capital 

Companies, p. 1791, 2643 
(Montana State Lottery) 
8.127 .101 Organi:r:ational R.ule - Retailer C~ssion • Sales 

Staff Incentive Plan, p. 2486, 401 

BDUCATIQH. Title 10 

(Superintendent of Public Instruction) 
10.6.101 and other rules • School Controversy Contested Cases 

10.20.202 
10.22.104 
10.41.101 

Rules of Procedure, p. 2110, 344 
Foundation Payments, p. 1447, 2142 
Spending and Reserve Ltmits, p. 1449, 2143 
&lld other rules • Vocational Education General Rules, 
p. 1795, 296 

10.44 .102 and other rules Vo-Ed Weighted Cost Funding, 
p. 970, H56 

10.44.201 and other rules Secondary Vocational Education 
Program Requirements, p. 1725, 2144 

7·4/15/93 Montana ~i~istrative Register 



(Board of 
10.51.104 

10.55.601 
10.56.101 
10.57.210 

10.57.404 

10.64.301 
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Public Education) 
and other rule - Responsibility Assigned by Statute -
Board Staff, p. 1451, 2727 
Accreditation Standards: Procedures, p. 2690 
Student Assessment, p. 2693 
Teacher Certification - Health Examination, p. 838, 
1473 
Teacher Certification - Class 4 Vocational Education, 
p. 387 
and other rules - Transportation - Definitions - Bus 
Chassis - Bus Body - Special Education Vehicle • LP 
Gas Motor Fuel Installation - General - Application -
- Special Equipment, p. 207 

FAM!~Y SERVICES, DeoartlXlent.~_tl._l_'Lll 

I-X 

11.2.401 

11.5.607 

11.5.1002 
11.7.313 

11.12.101 

11.12.101 

11.14.102 

ll.l4.103 

11.14.605 
11.17.101 

11.18.107 

11.18.125 

Block Grant Pay;ment of Day Care Benefits, p. 751, 
1863 
~d other rule - Local Service Areas - Local Youth 
Services Advisory Councils, p. 1831, 2501 
and other rule Disclosure of Case Records 
Containing Reports of Child Abuse or Neglect, 
p. 1829, 2378 
Day Care Rates, p. 1908, 2379 
Determination c£ DaiJ.y Rates for Youth Care 
Facilities, p. 2627, 147 
and other rules - Maternity HOllles Licensed as Youth 
Care Facilities, p. 102, 403 
and other rules Youth Care Facilities, p. 2325, 
2728 
and other rules - Family and Group Day Care Homes 
Providing Care Only to Infants - Day Care Facility 
Registration for Certain !n-Bome Providers for the 
Purpose of Receiving State Payment, p. 97 
and other rules - Day Care Facility Licensing and 
Registration Requirements, p. 333 
State Payment for Day Care Services, p. 279 
and other rules Youth Detention Facili.ties, 
p. 1813, 2645 
and other rules - Licensing of Community Homes for 
the Developmentally and Physically Disabled, p. 741, 
1197. 2277 
and other rule - Cotmnuni ty Homes for Persons with 
Developmental Disabilities Community Homes for 
Persons who are Severely Disabled, p. 2630, 149 

FISH, WILDLIFE, AND PARKS. Department of, Title 12 

I-VI 

I-XIl 

Development of State Parks and Fishing Access Sites, 
p. 1841, 2382 
and other rules - Falconry, p. 1833, 2381 
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12.3.402 
12.5.301 

12.6.904 
12.6.904 

-584-

License Refunds, p. lOS 
Yellow Perch as Nongame Species in Need of 
Manag-ent, p. 389 
Closure of Flint Creek Below the Dam, p. 1844, 2380 
Emergency Amendment - Closing Flint Creek Below the 
Dam, p. 1757 

JIEAL'l'B. AND ENYIRONMENl'AL SCI:gcBS. Department of. Title 16 

I-VI Establishing Procedures for Local Water Quality 
District Program Approval - Procedures for Granting 
Enforcii!IDient Authority to Local Water Quality 
Districts, p. 2445 

I-VI Min~um Standards for On-Site Subsurface Wastewater 
Treatment, p. 513, 2148 

16.8.1004 and other rules - Incorporating Federal Regulatory 
C~ges for the Air Quality Bureau, p. 2243, 2741 

16.8.1304 and other rules - Air Quality - Major Open Burning 
Source Restrictions Air Quality Permit 
Application/Operation Pee Assessment Appeal 
Procedures - Air Quality Open Burning Pees, p. 1300, 
1453, 2061 

16.8.1307 and other rules - Air Quality - Open Burning Permit 
Pees for Conditional and Emergency Open Burning 
Permits, p. 1732, 2285, 2743 

16.8.1903 Air Quality - Permit Pees, p. 1730, 2390 
16.16.101 and other rules - Subdivision Review and Pees - Pee 

Requirements for Subdivision Applications, p. 1556, 
2145 

16.16.803 .Subdivisions - Subdivision Review Pees for RV Parks 
and Campgrounds, p. 283 

16.20.401 and other rules - Plan and Specification Review for 
Small Water and Sewer Syst-s and Review Pees 
Drilling of Water Wells, p. 505, 2152 

16.20.602 and other rules - Surface Water Quality Standards -
Nondegradation Policy, p, 501, 2064 

16.28.1005 Tuberculosis Control Requirements for Employees of 
Schools and Day Care Facilities, p. 1303, 2744 

16.42. 3 02 and other rules Occupational and Radiological 
Health - Asbestos Abatement Requirements - Permit -
Accx-editation Course Pees Remedies for 
Violations, p. 215 

16.44.102 and other rules - Hazardous Waste - Exportation of 
Hazax-dous Waste HSWA Cluster I Regulations, 
p. 2330, 2750 

16.44.102 and other rules - Solid and Hazardous Waste - Wood 
Preserving Operations, p. 1547, 2162 

16.44.102 and other rules - Solid and Hazardous Waste - Boiler 
and Industrial Furnace (BIPl Regulations, p. 2567, 
445, 1911, 2502 

16.44.106 and other rules - Solid and Hazardous Waste -

7-4/15/93 Montana Administrative Register 



-585-

Regulation of Hazardous Waste Facilities and 
Generators Identification of Hazardous Waste, 
p. 232 

1.6. 44. 2 02 and other rules Hazardous Waste Defini tiona 
Related to Hazardous Waste Regulation - Requirements 
for Counting Hazardous wastes Issuance and 
Effective Date of Permits, p. 1.736, 21.64 

TRANSPORTATION. Department of. Title 1.8 

1.8. 7.105 and other rule Encroac:tuo.ent of Mailboxes and 
Newspaper Del.ivery Boxes on Highway Rights-of-Way, 
p. 1198, 1868 

1.8.12.1.01 and other rules - Transfer of Aeronautics and Board 
of Aeronautics Rules from Department of Commerce to 
Department of Transportation, p. 2551. 

CORRECTIONS AND HUMAN SERVICES, D§Partment of, Title 20 

20.3.413 

20.7.201. 

2 0 .1.4. 3 02 

(Board of 
20.25.101 

and other rules - Certification System for Chemical 
Dependency Personnel, p. 2633, 151 
and other rules - Resident Reimbursement at Community 
Correctional Centers, p. 1454, 2286 
and other rules Application for Voluntary 
Admissions to the Montana State Hospital, p. 979, 
1483, 2287 

Pardons! 
and other rules - Revision of the Rules of the Board 
of Pardons, p. 2639, 297 

JUSTICE. Department of, Title 23 

I 

I-V 

23.7.105 

23.12.101 

23.14.404 
23.17 .31.4 

Drug Abuse Resistance Education (DARE) Trust Fund, 
p. 2452, 12 
Investigative Protocol by the Department of Justice 
in the Performance of its Investigative 
Responsibilities, p. 2117, 2466, 2752 
and other rul.e - Adoption of the Uniform Fire Code, 
International Conference of Building Officials - 1991 
Edition of the UFC Standards, p, 1.202, 1.759, 2074 
and other rules Department of Justice 
Standardization of Cr~ina1 History Information 
Collection - Implementation of an Arrest Numbering 
System, p. 2246 
Peace Officers Standards and Training, p. 2450 
Physical Performance Requirements for the Basic 
Course, p. 1.457, 2075 

I.ABOR AND IN1JUSTRY. Department of. Title 24 

24.9.31.4 and other rule - Document Format, Filing and Service 
- Exceptions to Proposed Orders, p. 2695, 298 
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24.11.475 Unemployment Insurance Approval of Training, 
p. 1570, 2076 

24 .11. 813 and other :rules • What is Classified as Wages for 
Purposes of Workers• Compensation and Un~loyment 
Insurance, p. 2344, 2753, 13 

24 .11. 814 and other rule - What is Classified as Wages for 
Purposes of Workers' Compensation and Unemployment 
Insurance, p. 1577, 1949, 2251 

24.16.9007 Prevailing Wage Rates - Service Occupations, p. 391 
24.16.9007 Prevailing Wage Rates Building Construction, 

p. 873, 2165 
24.29.706 Exclusions from the Definitions of Employment in the 

Unemployment Insurance and Workers' Compensation 
Acts, p. 1573, 1948, 2250, 2759 

24.29.1403 and other :rules- Medical Services for Workers• 
compensation - Selection of Physician - Physicians 
Reports - Relative Value Pee Schedule - Treatment and 
Reporting, p. 107, 404 

STATE LANQS. Department of. Title 26 

I-XI 

26.4.301 

Regulations for Forest Practices in the Streamside 
Management Zone, p. 2252, 14 
and other rules - Regulation of Coal and Uranium 
Mining and Prospecting, p. 2260 

LIVESTQCJ. Department of, Title 32 

32.2.401 ~osition of a Pee Pertaining to Inspection of Game 
Far.m Ani=a1s, p. 2348, 265 

NA'l'UI!AL RESOURCES AND CONSERVATION. Department of. Title 36 

I-VII 

(Board of 
I-XVII 

36.22.302 

Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454 

Oil and Gas Conservation) 
Underground Injection Control Program for Class II 
Injection Wells Under the Federal Safe Drinking Water 
Act (SDWA), p. 521, 2171 
and other rules - Definitions - Bonding of Oil and 
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950, 152 

PUBLIC SERVICE R.EGUI.ATIQN, Department of. Title 38 

I Requiring a Prefiling Notification of Certain Utility 
Rate Case Filings before the Public Service 
C0111111ission, p. 6 

I Pictorial Information Requirements, p. 296, 1760 
I- II and other rule - FUel Cost Surcharge - T~orary Rate 

Reductions - Defining "Miles•, All Regarding Motor 
Carriers, p. 2121, 2647 
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I-XII and other rules - Establishing Policy Guidelines on 
Integrated Least Cost Resource Planning for Electric 
Utilities in Montana - Cogeneration and Small Power 
Production, p. 1846, 2269, 2764 

38.5.2601 and other rules Telecommunications Services and 
General Utility Tariff Price List Filing 
Requirements, p. 2699 

38.5.3345 Change in Customer's Interexchange Carrier 
Deferring of Implementation Until Sept~er 1, 1993, 
p. 285 

REVENQE. Department of. Title 42 

I-II 
I- III 
I-IV 

I-V 
42.2.201 
42.2.602 
42.11.211 
42.11.211 
42.12.122 

42.14.102 
42.14.102 
42.15.101 
42.15.112 

42.15.116 
42.15.118 
42.15.121 

42.16.104 
42.17.112 
42.17.301 

42.18.105 

42.18.105 

42.19.402 

42.20.454 
42.21.106 

42.22.101 

42.22.101 

42.22.103 

Liquor Licenses, p. 778, 2192 
Valuation for Co~ercial Property, p. 1955, 2780 
Recycled Material as it Applies to Income Tax, 
p. 783, 2196 
Forest Land Property Taxes, p. 1227, 2650 
Taxpayer or Licensee Lists, p. 1460, 2077 
and other rules - Taxpayer Appeal Rules, p. 247 
and other rules - Liquor Division, p. 2492, 158, 434 
and other rules - Liquor Division, p. 1998 
and other rules Suitability of a Premises for 
Liquor Licenses, p. 544, 2187 
and other rules - Miscellaneous Taxes, p. 2350, 2776 
Accommodations Tax, p. 1739, 2393 
and other rules - Change of Domicile, p. 244 
and other rules - Income Tax Returns and Tax Credits, 
p. 2005, 2555 
Net Operating Loss Computations, p. 2023, 2556 
Exempt Retirement Limitation, p. 2353, 2777 
and other rule - Taxation of Indian Income, p. 2719, 
242 
Interest on Unpaid Tax, p. 2012, 2557 
and other rule - Withholding, p. 2014, 2558 
and other rules - Estimated Tax Payments, p. 1988, 
2778 
and other rule - Montana Reappraisal Plan, p. 2490, 
160 
and other rules Montana Appraisal Plan for 
Residential and Commercial Property, p. 1221, 2078 
and other rules Property Taxes for Low Income 
Property Energy Related Tax Incentives New 
Industrial Property, p. 2016, 2559 
Market Value for Property, p. 1207, 1763 
and other rules - Property Taxes for Market Value of 
Personal Property, p. 1971, 2394 
and other rules Centrally Assessed Companies, 
p. 131, 435 
and other rule Situs Property for Centrally 
Assessed Railroads, p. 2356, 2787 
and other rules Property Taxes for Centrally 
Assessed Property, p. 1959, 2560 
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42.23.211 and other rules - Corporation License Tax Division, 
p. 1209, 1764 

42.24.102 and other rules - Subchapter S, p. 1741, 2395 
42.26.101 and other rules - Corporation License Tax Multistate 

Activities, p. 250 
42.31.110 and other rules - Untaxed Cigarettes Under Tribal 

Agreements, p. 1994, 2563 
42.31.404 Emergency Telephone Service Pee, p. 2010, 2569 
42.32.104 and other rules • Resource Ind~ity Trust Taxes, p. 

1203, 1766 
42.38.101 and other rules - ~~andoned Property, p. 1744, 2570 

SECRETARY OP STATE, Title 44 

I-IX Voting by Facsimile Tran~ission for Members of the 
U~ited States Military Service, p. 1461, 1870 

1.2.419 Filing, Ccmpiling, Printer Pickup and Publication 
Schedule for the Montana Adminlstrative Register for 
1993, p. 2270, 2652 

(Commissioner of Po1itic~1 Practices) 
44.10.331 L~itations on Receipts for Political Committees to 

Legislative Candidates, p. 389, 1871 

SOCIAL AND REFABILITATION SERVICES, Department of, Title 46 

l 

I 
I 
I-VIII 
46.6.102 

46.10.105 

46.10.305 

46.10.404 
46.10.406 
46.10.409 
46.10.823 
46.12.565 
46.12.801 

46.12.1226 
46.12.3803 
46.13.201 

46.25.101 
46.25.725 
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and other rules - J:ids Count and Early Periodic 
Screening Diagnosis and Treatment Services, p. 2359, 
2788 
statistical Sampling Audita, p. 2272, 441 
At-Risk Child Care Program, p. 1089, 1767 
Passport to Health Program, p. 998, 1231, 2288 
and other rules Vocational Rehabilitation 
Extended Employment and Independent Living Programs, 
p. 1306, 2572 
and other rules - Aid to Families with Dependent 
Children Disqualification for Fraud, p. 1464, 2080 
and other rules - APDC Standards of Assistance, 
p. 2025, 2396 
Title IV-A Day care for Children, p. 2125, 2469 
AFDC Resources, p. 135, 345 
Transitional Child Care, p. 1750, 2200 
Self-Initiated Education or Training, p. 2460, 161 
and other rules- Private Duty Nursing, p. 2127, 2653 
and other rules - Durable Medical Equipment, p. 1129, 
1872 
and other rule - Nursing Facility Re:lmburs-ent, p. 8 
Medically Needy Income Standards, p. 2033, 2398 
and other rules Low :Income Energy Assistance 
Progrmm, p. 1580, 2201 
and other rules - General Relief, p. 2035, 2584 
Income for General Relief Assistance, p. 139, 346 
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