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state agencies' proposed new, amended or repealed rules, the 
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where written comments may be sub~itted. The rule section 
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changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
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the back of each register. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 2.43.609 relating to 
the funding available tor 
post-retirement adjustments. 

NOTICE OF PUBLIC HEARING 

TO: All Interested Persons. 

1. On May 5, 1993 at 9:00 am in the Board Meeting Room of the 
Public Employees' Retirement Division, 1712 Ninth Avenue, 
Helena, Montana, a public hearing will be held to consider the 
amendment of ARM 2. 43.609 pertaining to the funding of post
retirement adjustments under the Public Employees' Retirement 
system, the Game wardens' Retirement system, and the Sheriffs' 
Retirement System. 

2. The rule as proposed to be amended provides as follows: 

2.43.609 POST RETIREMENT ADJUSTMENT (1) Post-retirement 
adjustments for PERS, game wardens and sheriffs' retirement 
system retirees will be made in each year tol\a~ iHves~meHto 
ea;l"flifi!JS al"e availaele the amount in the reserve fund is 
adequate for this purpose as provided in 19-3-1100(31, 19-7-
709(3). and 19-8-809(31. MCA. 

(2) In accordance with 19-J-1110. 19-7-709, and 19-8-809, 
MCA, funding available for post-retirement adjustments is 
determined after the end of each fiscal year by subtracting trom 
the total investment income the actuarial amount necessary to 
fund the retirement system and multiplying the remainder by the 
portion of the retirement fund balance representing retired 
members . 

.Lgl "Total investment income" earned on a pension trust 
fund in a fiscal year is the net investment yield reali~ed by 
the pension trust fund during that fiscal year. unrealized 
gains or losses. such as unreali~ed appreciation or depreciation 
in market value. shall not be considered when calculating total 
investment income. 

Cbl The "actuarial amount required to fund the retirement 
system" is investment income, after payment of administrative 
and investment expenses. sufficient to attain the actuarially 
required rate of return for the year(sl since the last post
retirement adjustment. The actuarially required rate is the 
rate recommended by the consulting actuary and adopted and 
published by the Board pursuant to ARM 2.43.304, 

lei The "portion of the retirement fund 
representing retired members" is a percentage equal 
present value of accrued benefits for retirees divided 
present value of accrued benefits for all members. 
~ is renumbered to become (3). 
~is renumbered to become (4). 
f4t is renumbered to become (5). 

balance 
to the 
by the 
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AUTH: 19-3-304, 19-7-201, and 19-8-201, MCA. 
IMP: 19-3-1110, 19-7-709, and 19-8-809, MCA. 

3. The rules are proposed to be amended in order to clarify 
the implementation of the statutes governing the funding for 
post-retirement adjustments in the Public Employees' Retirement 
system, the Game Wardens' Retirement System and the Sheriffs' 
Retirement System. Since the adoption of these statutes, the 
"total investment income" has always exceeded the "actuarially 
required amount necessary to fund the retirement system." 
Recent reductions in interest yields may result in the total 
investment income being less than the actuarially required 
amount. The current rule is unclear what procedure to follow if 
this occurs. 

The amendments are necessary to provide a procedure for 
calculating the funding available for post-retirement 
adjustments in future years to insure that the actuarially 
required amount is realized before post-retirement adjustments 
are paid. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted no later than May 
10, 1993 to: 

Mark cress, Administrator 
Public Employees' Retirement Division 
1712 Ninth Avenue, 
Helena, Montana 59620 

5. Kelly Jenkins, legal counsel for the Department of 
Administration, has been designated to preside over and conduct 
the hearing. 

By: 
, Pres~dent 

es' Retirement Board 

Counsel 

certified to the Secretary of State on March 15, 1993. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 4. 4. 316 and repeal 
of ARM 4.4.307 and ARM 4.4.314 

TO: All Interested Persons: 

NOTICE OF AMENDMENT 
OF ARM 4.4.316 
LIABILITY ON ALL CROPS, 
AND REPEAL OF ARM 4. 4. 307 
PERTAINING TO TIME POLICY 
BECOMES EFFECTIVE AND, 
REPEAL OF ARM 4.4.314 
CUT OFF DATE 
NO PUBLIC HEARING CONTEMPLATED 

1. On April 26, 1993 the Department of Agriculture 
proposes to amend ARM 4.4.316 pertaining to the liability 
on all crops and repeal of ARM 4.4.307 relating to time 
policy becoming effective, and repeal of ARM 4.4.314 
relating to cut off date. 

2. The rule as proposed to be amended reads as 
follows: 

(New matter underlined, deleted matter interlined) 

4.4.316 LIABILITY ON ALL CROPS (1) The liability on 
all crops insured eMeept su~ar beets, will expire after 
September 15 October 1 at 11:59 P.M. Su~ar beets after 
September 3. '!'fie insures ma} apply far an e'ctensien ef tae 
rislt if l:tis ereps, eweept SHI!Jar beets, are net ripe ans 
fiarvestes befere Septe!BBer 15, ana if fie applies fer an 
eMtensien befere tfiat sate t:e t:fie State Bears ef Hail 
InsHFanee at Helena, PfentaRa. 

AUTH: 80-2-201 IMP: 80-2-203 

The rules proposed to be repealed, ARM 4.4.307 and ARM 
4.4.314 reads as follows: 

4.4.307 TIME POLICY BECOMES EFFECTIVE (1) All 
pelieies will be in fHll ferae ana effeet frem neen ef tfie 
aay felle· .. ·in~ t:ae aeeeptanee ey tae eetinty asseeser. Any 
peliey ma:, be eaneellea if fraHS er misFepl"eeentatien is 
ti9eS in eetainini!J it, 

AUTH: B0-2-201 IMP: 80-2-201 

4.4.314 CUT OfF DATE (1) Less elaims after Qeteeer 1 
will net ee aeeeptes, 

AUTH: 80-2-201 IMP: 80-2-201 
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BEASON: The reason for the proposed amendment is to make 
the cut off for liability on all crops the same day. 

REASON: The reason for the proposed repeals is that the 
time the policy becomes effective is provided by statute and 
-the rules are unnecessary. 

3. Interested persons may present their data, views, 
or arguments either orally or in writing to the Montana 
State Board of Hail Insurance, P.O.Box 200201, Helena, MT 
59620, no later than April 23, 1993. 

4. If a person who is directly affected by the 
proposed adoption wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to Michael Murphy, 
Administrator, Department of Agriculture, Ag/Livestock 
Building, P.O.Box 200201, Helena, MT 59620, no later than 
April 23, 1993. 

5. If the agency receives requests for a public 
hearing on the proposed adoption from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed adoption; from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from any association having no less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register and mailed 
to all interested persons. 

Certified to the Secretary of State Office March 16, 1993 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
general amendment of rules 
pertaining to athletics and 
the proposed adoption of new 
rules implementing kickboxing 

IN THE MATTER OF THE PROPOSED 
AMENDMENT AND ADOPTION OF 
RULES PERTAINING TO THE 
ATHLETICS INDUSTRY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On April 24, 1993, the Board of Athletics proposes to 

amend ARM 8.8.2801, 8.8.2802, 8.8.2803, 8.8.2804, 8.8.2805, 
8.8.2806, 8.8.2807, 8.8.2901, 8.8.2903, 8.8.2904, 8.8.3103, 
8.8.3105, 8.8.3106, 8.8.3107, 8.8.3201, 8.8.3203, 8.8.3204, 
8.8.3301, 8.8.3401, 8.8.3402, 8.8.3403, 8.8.3405, 8.8.3407, 
8.8.3701, 8.8.3801, 8.8.3802, 8.8.3803, 8.8.3804, 8.8.3805, 
8.8.3806 and 8.8.4001 and adopt new rules pertaining to the 
athletics industry. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"6.8.2801 GENERAL INFORMATION (1) The mailing address 
of the board is~ Board of Athletics, 1424 9Efi Aoen~e 111 North 
Jackson Street, Box 200513, Helena, Montana 59620·~~. 
(406) 444·5433." 

Auth: Sec. 23-3·405, MCA; ~. Sec. 23·3·405, MCA 

"8.8.2802 DEFINITIONS (1) will remain the same. 
(2) "Contestant" means any participant in a 

semiprofessional or professional boxing, kickPoxing, spa~ring 
or wrestling bout or athletic event eenEest er e~ieitien who 
receives remuneration directly or indirectly as consideration 
of their performance. 

(3) will remain the same. 
(4) "Bout or Athletic event" means any semiprofessional 

or professional boxing. kickPoxing or wrestling match, 
exhibition, contest, show or tournament. 

(5) "Professional" fer tne p~%pose ef engaging in 
preteseieftal eexing e'eftE, means a person seeking compensation 
or reward by ~ participating in an athletic event. A 
person seeking a license as a •professional" must first 
truthfully execute a sworn affidavit, which establishes his 
qualifications, ami li!Ust aetif')' t:fie AJ •. B'. er geleen gle'>es 
effieials e£ fiis "pre:fessiefial" stat~s. 

(6) will remain the same. 
(7) "Kickboxing" or "full contact karate" is the use of 

hands. feet or other strikina techniques which are utilized to 
disable or cause injury to an opponent in a contest. 
ex,hibition or performance." 

Auth: Sec. 23·3·405, MCA; lME, Sec. 23·3·404, MCA 
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"8.8.2803 PROH!BITIQNS (l) The board will not license 
the following types of ~refessie~al ~exi8~ er, wrestli8g 
matehee, eefttests er exhi~itiens athletic events: 

(a) Bouts or athletic events in which more than 2 boxing 
contestants are to appear in the ring at the same time. 

(b) Sexing, eperrieg er wrestling matehes Bquts or 
athletic events between members of the opposite sex. 

(c) Any barroom type brawls, •so you think you're tough" 
type contests, and roughneck type bexiftg ana s~arriftg Matefiee 
~ or eenteste ~ where contestants receive remuneration 
directly or indirectly, and where they have no prior organized 
amateur or professional training. 

(d) Any exotic form of activity which is advertised as a 
form of wrestling and which involves recognition, a prize, or 
a purse, or a purse at which an admission fee is charged, 
either directly or indirectly, in the form of dues or 
otherwise will be iftte~retea e, the beard ef atfiletiee as a 
term ef w:restliB!l e~jeet te re!fltlatiefl by tfie state a:na 
reqHil:'ing tfiat the part:iei~ante be lieeftsea." 

Auth: sec. 23-3-405, MCA; ~. Sec. 23-3-405, MCA 

"B.B.2B04 LICENSING REQUIREMENTS (1} All referees, 
seconds, managers, be~rs, wrestlers, contestants, promoters~ 
judges must be licensed by the board. 

(2} will remain the same. 
(3} Any club holding an annual license shall obtain a 

separate permit or sanction from the board before holding any 
specific bexiftg er wreet:liftg eefttests athletic event at least 
21 days prior to the event. 

(a} The permit shall be posted and prominently displayed 
in the box office of the premises where the bexing, sparriftg 
er wreetli8g eeftteet athletic event is held. 

(4} Every contestant must hex er wrestle compete 
consistently under the same name. Ring names may be used~ by 
aftd ~ must appear on the official license as issued by the 
board. 

(5) through (7} will remain the same. 
(B) Applications and fees shall be made to the board 

prior to or on the date of the b~iBg, spa~riftg er wrestliftg 
athletic event. 

(8} (a) and (9} will remain the same. 
(10) The board must be notified of the names and weights 

of all contestants involved in an athletic event. at least 10 
days before eue8 eentest er eJmi~itieB the athletic event. 

(11} The board reserves the right to question any 
applicant~ a!ld-ilf, in~ the board's judgment, the applicant 
does not have sufficient knowledge of the sport or is 
otherwise not deemed responsible to act, such license may be 
denied. 

(12} No applicant, licensee or official shall appear at 
ringside~~ under the influence of alcohol or drugs. 

(l3l The board shall be notified in such form and with 
such detailed information as the board may prescribe, that an 
athletic event is to be telecast televised or broadcast in 
any manner. including but not limited to; 

(al television, 
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(bl radio. 
<cl any transmission via a cable television system, 
{dl any transmission via microwave. closed circuit. 

satellite or fiber optic link, or 
{el any other method of limited distribution. 
(14) No person shall charge or receive an admission fee 

for exhibiting within this state a telecast of any athletic 
event without a permit issued by the board. Permits are 
required for simultaneous telecasts. closed circuit telecasts, 
or any transmission of any kind. including but not limited to. 
transmission via microwave, closed circuit, satellite or fiber 
optic link." 

Auth: Sec. 23-3·405, MCA; IMP, Sec. 23-3·405, MCA 

"8.8.2805 CONTRACTS AND PENALTIES (1) Terms of all 
contracts between promoters, boxing, kickboxing and wrestling 
organizations and contestants shall be completed on forms 
approved by the board. The original or true copy of each 
contract shall be filed with the board at least 24 hours prior 
to the date of the event, unless specific, individual delay is 
approved by the board. Contestants must sign contracts with 
their legal names. 

(2) will remain the same. 
(3) No fee shall be paid ~ a contestant who does not 

complete the terms of the contract or who is deemed by the 
board, iRs~eete~ e~ referee to be putting forth less than 
maximum effort. 

(4) In all cases wfiere eeetraets fiawe eeee eeRs~ted, 
in which performance under a contract has begun, if either 
party to the contract finds it impossible to carry out the 
terms of the contract, the board must be notified at once. 
Failure to provide such information may result in ~ 
s~s~eesieR e~ reweeatiee sf a lieeese disciplinary action bv 
the board. 

(5) When a ~ contestant is under contract, appears 
at weigh-in time, and is ready to fulfill his contract, and 
neither his opponent dees est ap~ear, nor ±B a substitute 
~revided appears, the promoter must pay the ~ contestant 
his contract guarantee unless a forfeit is provided. 

(6) The amount of ~ forfeit ~ must be 25% or the 
amount of the contract guarantee, whichever is greater. 

(7) If a wrestler is booked to wrestle for a licensee 
promoter and deee net fails, without good cause, to appearT 
~ftle::os l\e i!! siek er i:ejtu•ee aee ea:e ~ree~ee a deeter' s 
ee~tifieaee te tfiat effeet, er fia::o a walid e~e~se, tfiat meets 
with the ap~~eoal sf tl\e beard, he shall be subject to ~ 
penalties aed fe~feit~re::o impesed ~pee fiim b) disciplinary 
action by the board." 

Auth: Sec. 23·3-405, MCA; IMP, Sec. 23·3·405, MCA 

"8.8.2806 FEES 
(1) will remain the same. 
(2) Boxers/kickboxers 
(3) through (7) will remain the same. 
(8) TimekeePer/knockdown iudge 

MAR Notice No. 8-8-22 
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\9) Minimum kicking requirement ~ 
officials" 

Auth: Sec. 23~3~405. 37~1~134, MCA; IMP, Sec. 23~3·405, 
MCA 

"8.8.2807 DISCIPLINARY AGT!QNS (1) The board~ reee~ee 
tfie dieeretiee to in i~ discretion will take appropriate 
disciplinary action provided for in section 37~1~136 and 23~ 
3~603, MCA, against a licensee who has violated any law or 
rules of the board~ etee eo deei!ie ee a ease by eaee basie tfl.e 
t~e ef aed exteet of Tbe board will impose disciplinary 
action it deems appropriate~ applying the following 
considerations: 

(a) through (2) (d) will remain the same. 
(e) limitation or restriction of the license and the 

licensee's privileges; 2r 
(f) retirement of the licensee from further competition7 

{~) deferral of aiseiplinary preeeeain~e er impeeitien 
of disei~lina~ setnetiens. 

(J) AnY licensee who verbally or physically aPuses a 
referee, iudge, timekeeper. board meffiber or board 
representative shall be Subject to disciplinary action by the 
~" 

Auth: Sec. 23~3~405, MCA; !ME, Sec. 2J·3~405, MCA 

"8.8.2901 BOXING CONTESTANTS (1) will remain the same. 
(2) No contestant under the age of 18 or over the age of 

35 will be licensed to ~ p~ticipate in Montana unless 
permission an exemption is granted by the board. 

(3) No contestant under the age of 21 shall be permitted 
to bex participate in more than 6 rounds until he has 
participated in 10 or more professional bouts involving 
boxing, unless special permission is granted by the board. 

(4) will remain the same. 
(5) All contestants to appear in the main event must 

train in the city ~fl.erein said where the bout is to be held, 
or ~ gnother suitable place approved by the board, at least 
24 hours prior to the date of their bout. 

(6) Any ~ contestant who has participated in ~ 
fellewin~ prefeseienal be~ts, and lest tfl.e be~t an athletic 
~. unless specifically granted an exception by the board, 
shall be placed under temporary suspension for the health and 
safety of the contestant as fQllows: 

(a) mere than 19 re~ftdB 
(b) 69 te 19 re~ds 
(el 1 te 6 re~nds 
(al physical injury or 

severe punisbment 
+d+l.b.l knockout 
~lzl technical knockout 

(TKO) 

38 de,e e~spefteien 
21 aa,s s~spefteien 
14 aa,s e~speftsiee 
discretionary upon 
advice of physician 
60 days suspension 
30 days suspension 

{7l In any case where the referee decides that the 
contestants are not honestly competing. that the knockout is a 
"giye• or the foul a prearranged action. the athletic event 
shall be stopped and np decision rendered If the board finds 
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that the action was a "dive". then the purse reveres to thg 
board and shall be deposited in the board's special revenug 
account. 

~lal Any contestant who participates in a sham or fake 
~ bout shall be disqualified and shall not thereafter be 
permitted to contend in any bout in this state for a period of 
6 months for the first offense~ ~for the second offense he 
shall be tetall' disqualified from further admission or 
participation in any hexing eontest athletic event held or 
given in the state of Montana for a period not to exceed one 
year. 

(8) will remain the same but will be renumbered (9). 
f9+ llQl All contestants must be ready to enter the ring 

immediately upon the finish of the preceding bout or athletic 
event. The referee may disqualify a ~ contestant breaking 
this rule. Should an emergency arise requiring a contestant 
to leave the ring during the minute intermission between 
rounds, permission must be secured from the referee. Failure 
to return before the gong sounds announcing the next round 
will result in disqualification. 

+wt J..ill Whenever a lieebeea boxe~ contestant, because 
of injury or illness, is unable to take part in an eontest 
athletic event for which he is under contract, he or his 
manager shall immediately report the fact to the board or 
inspector. He must submit to an examination by a physician 
designated by the board, which examination must be made prior 
to the date set for the eentest athletic event. The expense 
of the physician's examination is to be paid by the 
contestant. 
~ Jlll Before a license is issued to any ~ 

contestant, the ~ contestant shall satisfy the board that 
the ~ contestant has the ability to compete and is fit to 
participate in an boxing matefi athletic event. If, at-afty 
~in the opinion of the board, a boxer's contestant's 
ability to perform is questionable, whether from causes of 
illness, mental condition~ or loss of eapaeit) ana the ability 
to compete, e~ fe~ an) ether reaeen, the board mayT~ ~ 
eehtg satisfied et tfie 19oxer's laelf ef eapaeit} aAd aeiliE} ee 
ee111peee, 

laL refuse to permit the ~ contestant to 
participate, 

lQl retire the ~ contestant from further 
competit.ion~ or 

lgl suspend the license. 
llll Applicants for 19exers license o~ Ienewal, shall 

furnish verified records of their last six 19exing eentests 
athletic events involving boxing. 

!14) During the bout, it is prohibited for a contestant 
to drink anything but water. Tbe use of drugs of any kind, 
before or during the bout shall be cause for disqualifications 
and/qr other disciplinary action by the board. A11 
contestants maY be required to submit tQ a drug test before 
and after a bout in which the contestant is involved." 

Auth: Sec. 23·3·405, MCA; IME, Sec. 23·3·404, 23·3·405, 
23·3·5Dl, 23·3·603, MCA 
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"8.8.2902 FEMALE CONIESTANIS (1) through (5) will 
remain the same. 

(6) Hair must be secured in a ~ftfte~ e~eh ~ that it 
will not interfere with the vision or safety of either 
contestant. 

(7) through (10) will remain the same. 
(11) Physical examinations shall be obtained annually 

2nQ must include ~ pelvic examination. Within 24 hours of 
each contest, an examining physician shall make an abdominal 
examination netin! ~ masses, and a breast examination, 
noting any masses. 

(12) Only mere experienced referees ~ ~ be 
assigned to control the contests." 

Auth: Sec. 23·3·405, MCA; JME, Sec. 23·3·405, MCA 

"8.8.2903 PHYSICAL EXAMINATION (1) Contestants shall 
be examined by a physician approved by the board, en the aa) 
ef the ee~t at the time of weigh-in or at least 5 hours prior 
to entering the ring. Only the contestant an4 his manager/ 
trainer are allowed in the examination room during the 
phVsical. 

(2) through (4) (c) will remain the same. 
(5) Tbe weigh-in shall be at least eight hours before 

the bout. If a contestant appears at weigh~in and his body 
weight is 5\ over his contracted weight, without allowing for 
dehydration, he will be disqualified from the bout. 

(a) will remain the same. 
(6) No contestant shall take part in an eentest athletic 

~ until pronounced fit to do so by the physician appointed 
by the commission~ ~The facts of physical fitness ~ 
participate shall be certified by the physician to the board 
within 24 hours after the contest. 

(7) Tbe rnanager or his authorized agent shall accompany 
the contestant to the weigh-in at the designated time. 

(8l If a contestant is late to weigh-in. his oppanent 
max be weighed in uD4er the direction of the board or 
inspector. If a contestant is late to weigh-in. the 
contestant and manager are subject to disciplinary action by 
the board. • 

Auth: Sec. 23-3·405, MCA; ~. Sec. 23-3·405, MCA 

"B. B. 2904 PHYSICIAN REQUIREMENTS ( 1 l will remain the 
same. 

<2l Ine ringside physician will perform a post·baut 
examination. Ihe physician's recommendations. medical 
disqualifications. iniuries to contestants and any other 
examination results shall be reported to tbe board within 24 
hours after the athletic event.• 

Auth: Sec. 23-3-405, MCA; ~. sec. 23-3-405, MCA 

"8.8.2905 MABAGERS (1) through (6) will remain the 
same. 

(7) Contracts to participate in an ~ athletic event 
must be signed by the boxer's manager, on the boxer's behalf, 
or personally by the boxer when he has no licensed manager of 
record. • 
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Auth: Sec. 23-3-405, MCA; !Mf, Sec. 23-3·404, 23-3-501, 
MCA 

"8.8.3101 CONTEST REGULATIONS (1) will remain the same. 
(2) Smoking will not be permitted at aexift~ er wreetlift~ 

athletic events licensed by the board, except outdoor eefiteets 
aftd exhieieieftS athletic events. There must be displayed in 
conspicuous places throughout the building where the eeBteet 
athletic event is held, signs reading "NO SMOKING". 

(3) Notice of any change in announced or advertised 
programs for any eeftteet athletic eyent must be promptly filed 
with the board and the press at least 24 hours prior to the 
eofttest athletic event. Notices announcing such change or 
substitution must also be conspicuously posted at the box 
office, and announced from the ring before the opening eoftteet 
athletic event. 

(4) will remain the same. 
(5) Ushers are forbidden to seat anyone after the 

exhieitieft athletic event has commenced until the round of 
boxift! er wreetlift! the athletic event going on has been 
completed. 

(6) At all evening e1ffiieieiefts athletic events, the main 
or final bout must start neE later than 10:00 p.m.• 

Auth: Sec. 23-3-405, MCA; ~. Sec. 23-3-405, MCA 

"8.8.3102 TICKETS (1) No person shall be admitted to 
any eefttest or exhieitieft athletic event unless he holds a 
ticket, is a member of the board, holds an identification card 
issued by the board for official duty, is an official provided 
for the eofttest athletic event, QI policeman or fireman in 
uniform and actually on duty. 

(2) All tickets issued to the press shall be marked 
"PRESS", and no one, except the officials designated by the 
board and the timekeeper, shall be permitted to sit at the 
press table unless actually engaged in reporting the eofttest 
athletic event. 

(3) No bexer sr wrestler contestant will be allowed to 
sell tickets for any shew or exhiaitieft athletic event in 
which he is engaged on a commission basis, to serve as a 
remuneration for his services as a eoxer or wrestler 
contestant;.. 

(4) through (7) will remain the same.• 
Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3·405, MCA 

"8.8.3103 POINT SYSTEM - SCORlNG (1l Three judges 
shall score all at;.hlet;.ic events and determine the winner 
through use of a ten-point. must syst;.~rn. 

+Zt l2l At the beginning of each round, the boxer 
contestant. will be given 10 points, from which the judges will 
deduct points according to his performance in the round. This 
deduction is based on the following norms: 

(a) will remain the same. 
(b) 10-9 In favor of the boxer contestant that has won 

a l:tght margin. 
(c) 10-8 In favor of the &oxer contestant. that has 

shown more control. 
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(d) 10-7 If the ~ contestant was severely punished. 
(e) 10-8 If the~ contestant was knocked down and 

got up right away in good condition for the protection count 
(mandatory 8 count) . 

(f) 10-7 If the ~.contestant was knocked down once 
and received part of the count on the floor and then continued 
fighting before the count of 10 or 8. 

(g) 10-7 If the ~ contestant was knocked down twice 
and got up for the protection count. 

(h) will remain the same. 
~ ill A bexer enae contestant who has been knocked 

down can recover his points if his performance throughout the 
rest of the round is good. He will be given credit for what 
he has recovered. 

(3) through (6) will remain the same but will be 
renumbered (4) through (7) .• 

Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3-405, MCA 

"8.8.3104 NQMBER AND DPRAIIQN OF ROUNPS (1) No~ 
athletic event shall be more than ~ 1£ rounds in length and 
such rounds shall be of not more than 3 minutes' duration, 
with 1 minute intermission between rounds." 

Auth: Sec. 23-3-405, MCA; IMf, Sec. 23-3-405, MCA 

•8.8.3105 DOWN (1) through (1) (c) will remain the same. 
(2) A~ contestant hanging over the ropes is not 

officially "down• until so pronounced by the referee, who can 
count the ~ contestant out either on the ropes or on the 
floor. 

(3) will remain the same. 
(4) Referees in b~i~! &nd e~arrifi! maeefies er 

e~ibieiefts athletic events shall, in rendering their 
decision, consider and declare a contestant to be "knocked 
out" when a-meH the contestant is unable, after being knocked 
down, to arise unaided inside of 10 seconds. 

(5) A heMer gontestant who is in distress, but still on 
his feet and the referee intercedes to save him, or if, while 
in his corner, his manager and seconds ehrew H~ efie s~efi!e, 
notify the referee the contestant is unable to continue. the 
decision shall be •stopped in so many rounds•. 

(6) When a contestant's chief second considers the 
chance of winning hopeless, he may signify his willingness to 
have the bout stopped by eeesift! a tewel ifi s~epping onto the 
apron of the ring. 

(7) through (9) will remain the same. 
(a) This SubSection maY be waived in "bouts• if agreed 

to by both contestants. in writing. and the writing is filed 
with the boarq prior to the beginning of the athletic eventd 

(10) BefQre a fallen contestant resumes competition 
after having sligped. fallen or been knOCked down. the referee 
shall wipe the contestant's gloves free of any foreign 
substance. 

(11) If a boxer is knocked down after two minutes and so 
secQnds of the rounq, the bell will not sound until he gets 
up. If he does not get up before the count of 10, he will 
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lose by KQ. The boxer will be saved by the bell only in the 
last round. " 

Auth: Sec. 23-3-405, MCA; JME, Sec. 23-3-405, MCA 

"8.8.3106 ACCIDENTAL BUTTS (1) If a~ contestant 
is accidentally butted in a bout, but can continue, the 
referee shall: 

(a) will remain the same. 
(b) if in ~ following rounds, as a result of legal 

blows, the accidental butt injury worsens, and the iniured 
contestant cannot continue. the referee shall stop the bout 
and declare a technical draw if this occurs before the end of 
the third round. If this occurs after the start of the fourth 
round. the referee shall declare a technical decision with the 
winner being the ~ contestant who is ahead on points. 

(2) If a ~ contestant is accidentally butted in a 
bout so that he cannot continue, the referee shall: 

(a) eall Efie be~E a teefiftieal araw if efie ift;~rea be~er 
is befiiftd ift ~sines en e~e er mere eards, aeelare Ehe in;~rea 
bexer ehe winner on a eeehftieal aeeision if fie has a leaa in 
~sines on two or more earas, oEherwise efie eoneese shall be 
deelarea a eeefiftieal araw, aHa 

+bT lal call the bout a draw if an accidental 
occurs during the first ~ round~ of any eeHeese 

Cbl call the bout a technical decision if the 
butt occurs after the completion of the third round 
winner being the contestant whO is ahead on points. 
in which the bout is stopped Shall be scored by the 

Auth: Sec. 23-3-405, MCA; IMR, Sec. 23-3-405, 

butt 
Qou.t.. 
accidental 
with the 

Tbe round 
iudges.• 
MCA 

"8.8.3107 FOULS (1) through (l) (o) will remain the 
same. 

(p) roughing on the ropes or pushing the opponent about 
the ring~ er into the ropes or intentionally pushing. shoving 
or wrestling an opponent out of the ring with any part of the 
l2.2l1Y. 

(2) Except as provided otherwise in subsections 9 and 10 
of this section. there shall be a deduction of points by the 
referee after two warnings for the same foul. A point or 
points shall be taken at the time of the third warning for the 
same foul or where there is a continued flagrant fouling by a 
contestant after a deduction of points from the foulipg 
contestant. 
~ lll A ~ contestant who commits a foul, 

intentional or unintentional, may be fined the total amount of 
his purse and suspended by the board and/or he may be fined 
only in such amount as the board may deem warranted by the 
offense. It will only be by unanimous opinion of the referee, 
judges and the board inspector that the offender not be held 
responsible for the foul and the club authorized to pay his 
purse. 
~ lil Any boxer contestant claiming to be struck by a 

foul blow must be immediately examined by the board doctor, 
and if he is not available, by some doctor procured by the 
referee, or the inspector. If iE is the epinioft ef the 
examining doctor determines that the ~ contestant is only 
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temporarily injured, and can proceed after a short rest~ fte
eafi ~~eeeea the heMeP contestant shall be ordered to do so by 
the referee. ' 

++t 121 Any ~ ~Qntestant falsely claiming to have 
been struck by a foul blow will be punished in the same manner 
as ~provided for ~ contestants who commit fouls. 

+&t ~ Any bout terminated by a foul must be reported 
to the board immediately by the iBs~eeeor ~ 
representatiye. Statements from the referee, judges, and 
examining doctor, and any other person deemed desirable must 
be submitted with such report. 

(6) and (7) will remain the same but will be renumbered 
(7) and (8). 

(9) In the case of a clear and intentional butt when the 
bout can continue. the contestant who initiated the butt shall 
have a two point deduction. the referee shall stop the action 
and inform the judges of the two point deduction. 

(10\ In the case of a clear and intentional butt when 
'he bout is stopped because of a cut. the contestant whO 
~nitiated the butt shall lose kY disqualification. even if he 
is the injured contestant. 

!~ll If a fgul occurs in the first round. and the 
contestant cannot continue. the referee will declare a 
technical draw. • 

Auth: Sec. 23-3-405, MCA; .IHE, Sec. 23-3-405, MCA 

"8.8.3108 APPEAL OF PECISIQNS OF OFFICIALS (1) throUgh 
(1) (eJ will remain the same. 

(2) On review of an officials' decision, the board shall 
not substitute its judgment for (second !Hess) that of the 
officials as to the weight of the evidence on questions of 
fact.• 

Auth: Sec. 23-3-405, MCA; lM£, Sec. 23-3·405, MCA 

•e,S.3201 RING - EQUIPMENT (1) through (3) will remain 
the same. 

(4) Only the following &substances shall be allowed in 
the ring: 

(a) through (g) will remain the same. 
(h) oaseliBe er s~rgieal l~e~ieaBt petroleum ielly 

!unscented\ only, 
(i) will remain the same. 
(5) will remain the·same. 
(6) BMeessioe use ef eseee bMtter, petreleum ;elly, 

~rease, eiaemeats er streag emelliag lia~eats ~ a eeatestaat 
~ill aee be perMieted. 

!6l The ring rnust be swept, dry mopped. or otherwise 
adequately cleaned before the athletic event and prior to the 
first bout, 

(71 There shall be a minimum of 12 feet from the outside 
of the ring aprgn to the first row qf seats,• 

Auth: Sec. 23-3-405, MCA; lMf, Sec. 23·3-405, MCA 

•s,e,3202 HANPWRAPS (1) Handwraps shall not be more 
than a total of 6 feet of one inch wide surgical tape (tape 

6-3/25/93 MAR Notice No. 8-8-22 



-373-

cannot be torn into narrow strips). The use of water. or any 
liquid or other material on the bandage shall be prohibited. 

(2) through (4) will remain the same." 
Auth: Sec. 23-3-405, MCA; 1M£, Sec. 23-3-405, MCA 

"8.8.3203 OFFICIAL BOXING GLOYES (l) Gloves in the 
weight classes of welterweight and below must be no less than 
8 ounces. and must have the thumbs attached. Gloves in weight 
classes of middleweights and above must be of no less than 10 
ounces in weight. and must have the thumbs attached. The only 
exception to this rule is in championship bouts where the 
eemmissien ~may authorize 8 ounce gloves, thumbs 
attached. for any weight class. 

(2) will remain the same. 
(3) Safet' feem gleoes in ee~lianee with e~ee!£ieaeiene 

of the tlert:h Ameriean Be!lfift!J Federation shall ee ttsed at all 
times, ttnless a waiuer is eeeainea e, the heard." 

Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3-405, MCA 

"8.8.3204 MOUTHPIECE (l) through (3) (b) will remain the 
same. 

(c) Upon the third occurrence, disqualify the 
participant who deliberately spit out or allowed his 
mouthpiece to fall out of his mouth. The opponent shall be 
declared the winner due to disqualification.• 

Auth: Sec. 23-3·405, MCA; ~. Sec. 23-3-405, MCA 

"8.8.3301 PRQMQTER-MATCBMAKER (1) Promoters shall be 
responsible for permit applications and other requirements. 
All license fees must be paid prior to the athletic event. 
Within 24 hours after the conclusion of any be!lfing er 
wrestling live or televised athletic event, the promoter shall 
report on the total number of tickets sold, the total of gross 
receipts and such other information as prescribed on forms 
provided by the board. 

(2) Promoters are required to provide all materials 
necessary for the athletic event, such as ring, steps, stools, 
water buckets, resin, bell, buzzer or whistle, timer, gloves, 
gauze and tape for handwraps. 

(3) through (6) will remain the same." 
Auth: Sec. 23-3-405, MCA; 1M£, Sec. 23-3-405, MCA 

"8.8.3401 OFFICIALS REQUIRED (l) The officials shall 
consist of a referee, 3 judges, timekeeper, announcer, and a 
physician. The judges and referee shall be named by the bqard 
and paid by the promoter conducting the eeneest athletic event 
ana ~~rewed ~ the hoard at least 48 hettrs ~rier ee an) 
ee!lfin!J eeneeet er exhibition. 

!2l The Montana board of athletics shall have the right 
to appoint at le~~t two officials of their choice for all 
title bouts licensed by the board." 

Auth: Sec. 23-3-405, MCA; IMf, Sec. 23-3-405, MCA 
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"8.8.3402 REFEREE (1) will remain the same. 
(a) must present evidence of 5 years pr~or experience in 

judging 5&.xift! or wres~lin! e~en~s athletic eyents involving 
boxing or wrestling; 

(b) through (d) will remain the same. 
(2) The referee shall be the chief official of eeneests 

athletic events and shall have general supervision over bouts 
and shall take his position in the ring and shall be properly 
attired. 

(3) The referee, shall~ before starting an eOfttest . 
athletic event. ascertain from each contestant, the name of 
his chief second and shall hold said chief second responsible 
for the conduct of his assistant seconds during the progress 
of the eentest athletic event. 

(4) through (7) (b) will remain the same. 
(8) Whenever a ~ contestant has been injured 

seriously, knocked out or technically knocked out, the referee 
shall immediately summon the ringside physician to aid the 
stricken ~ contestant. Except at the request of the 
physician, managers and seconds shall not be permitted to 
attend the ~ contestant. 

Cal AnY licensee may be disciplined for failure to 
immediately yield to a ringside physician. 

(9) will remain the same. 
(10) In ~he e~~t ef serie~s e~~s. ~he re!eree shall 

s~s ~he ringside p~sieian aes the p~sieien shall aeei~e 
if the ee~t eae~le be s~eppee. In the case tbat a cut occurs. 
the referee shall c0nsult the ringside physician to determine 
if the bout sball be stqpped pr can continue. If the ringside 
physician steos on the ring aprpn. the referee rnust nave the 
injured contestant examined by the ringside pbysician. Final 
authority for the decisipn to stop or continue the bput rests 
with tbe referee. 

C1ll Wben a cut is pr9duced by a legal Punch and the 
bout is stQpped. the wgunded contestant shall be declared the 
loser by technical knpckQUt. with the d&siqnation of TKPC tp 
indicate the cut as the reason for the tecbnical knpCkQUt. 

(11) through (13) will r~in the same but will be 
renumbered (12) through (14). 

444+ ~ Should a contestant leave the ring during the 
one-minute period between rounds and fails to be in the ring 
when the gong rings to resume ~ the athletic eyent, the 
referee shall count him out, the same as if he were "down•. 

+%5+ llil In case of a knockdown, the referee shall 
require the fallen contestant to take a count of •e•. The 
mandatory •a• count shall not be waived for any e~ee~ 
athletic eyent under any circumstances as it is a safety 
measure designed to protect contestants regardless of caliber, 
ability or rating. 

(16) through (18) will remain the same but will be 
renumbered (17) through (19). 
~ 11Dl Whenever a referee is compelled to disqualify 

a seMer er Be!eers contestant tor stalling, fouling, or for any 
other reason, the referee must make a written report of his 
action, to be given to the inspector in charge, to be 
submitted to the board along with the inspector's report. 
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~ l2l1 Any actions out of the ordinary in any ~ 
~ athletic event must be so noted on the referee's report. 
~ l2£L The compensation and traveling expenses of 

referees for officiating at heMift~ shews er e~ibi~iefts 
athletic events shall be paid by the person, club, corporation 
or association conducting such exhibieien athletic event. 

(22) will remain the same but will be renumbered (23).• 
Auth: Sec. 23-3-405, MCA; ~. Sec. 23-3-304, 23-3-405, 

"8.8.3403 JUDGES (1) will remain the same. 
(a} must have 3 years prior experience in judging ~ 
~ athletic events involving boxing; 

(b) through (2) will remain the same. 
(3) It shall be the duty of the judges to watch every 

phase of the bout and to make a decision, if the eeft~est 
athletic event lasts the limit of rounds scheduled. 

(4) will remain the same. 
(5) All 3 votes are of equal value in arr1v1ng at the 

decision as to the outcome of each eeneese athletic event. In 
the event of any 2 votes coinciding, the result shall be so 
determined. In the event of all 3 votes disagreeing, the 
eoneese athletic event shall be declared a draw. The 
decisions of the judges shall be based primarily on 
effectiveness, taking into account the following points: 

(a) through (d) will remain the same. 
(e) It is advisable to deduct points when a contestant 

persistently delays the action of an ceneese athletic event by 
clinching and~ lack of aggressiveness. 

(f) and (g) will remain the same. 
(h) In order to arrive at a true conclusion, every point 

should be carefully observed and noted as the round 
progresses. The winner of the round is to be determined by 
the contestants receiving the largest number of points scored 
in that round. At the end of the eeneese athletic event the 
contestant who has to his credit the greatest number of points 
is the winner of the bout. Each round is to be accounted for 
on the score card in figures. The 10-point system will be 
used. 

(6) In the event a judge becomes incapacitated and is 
Unable to finish scoring an athletic event. time gut shall be 
called Tbe alternate referee shall immediately be assigned 
to score the event if a fourth iudge is not available. The 
alternate referee §ball continue scoring on the score cards 
used by the incapacitated iugge.• 

Auth: Sec. 23-3-405, MCA; lME, Sec. 23-3-404, 23-3-405, 

"8.8.3404 TIMBXBEPER (1) through (3) will remain the 
same. 

(4) In the event of an eefttest athletic event 
terminating before the scheduled limit of rounds, the 
timekeeper shall inform the announcer of the exact duration of 
the eefteese athlettc event. 

(5) Timekeepers are not to use whistle, buzzer, or other 
instruments during the progress of a round. The whistle, 
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buzzer or other instrument must be used only 10 seconds prior 
to the beginning of the eenteat athletic even; and 10 seconds 
prior to the beginning of each round." 

Auth: Sec. 23·3·405, MCA; 1M£, Sec. 23·3-404, 23-3-405, 
23-3-501, MCA 

"8.8.3405 ANNQQNCER (1) The announcer shall announce 
the names of contestants, their correct weights, the decisions 
of the referee and judges, and other matters as directed by 
the el~ e£fieiels promoter or board representative. 

(2) No introductions or announcements, except those 
pertaining to the eeftteat er exhieitiee atbletic event, shall 
be made from the ring, unless authorized by a member of the 
board or inspector.• 

Auth: Sec. 23-3-405, MCA; IMf, Sec. 23-3·405, MCA 

"8.8 3406 SECQNDS (1) will remain the same. 
(a) must present evidence of assisting at bexiftg eoefttoS 

athletic event• inyalying bQXinq; 
(b) will remain the same. 
(c) name of bexer(s) contestantCsl in whose corner he 

usually assists at ringside. 
(2) through (8) will remain the •arne." 
Auth: Sec. 23-3·405, MCA; IMf, Sec. 23-3-404, 23-3·405, 

23-3-501, MCA 

"8.8.3407 INSPECTQRS (1) The board shall appoint 
official representatives designated as "inspectors• and shall 
issue to each an authorization which will be his authority to 
act as a representative of the board. ~ ~ inspector •hall 
be present during the physical examinations and weigh~ins. He 
shall ftBto leall'e befere tieiEetos a!lli reee:i:ptoe ha~e eee!l e-'!ed: 
aftd all t~ sed: lieeaae fees d~e ha~e been eelleeted. ~ 
ifts~eeter saall see ehat all ~lee are strietl, eafereed. He 
will alee s~e~ise the ee~toieg sf a11 reeeipts. 

(2) The iftspeetoer shall p~ide the effieial seer~ 
eards. The ;uagea s~all seere eaeh re~ ef the be~t en tobe 
eeere eard, tetal it, ft&me the wieeer, ai,a the eard sad 
retura it toe the referee, ~e eDall 6elioer efte earde toe to~e 
iftS~eeter, He Mill theft haft~ the ea!e'Oe ee the ~a.Deer W~e 
will aeee~aee ehe reaHlte aad imme~iaeel, retHra the earde toe 
~he iaepeeter. Seere earde ~at ae all times remaie ie ehe 
e~sted' ef the iB8peeeer whe aha1l deliver the seere earde, 
the rest ef his repe~ee aft4 the tax ~d lieeaae fees toe the 
~ 

(2) The inspector may not have an interest in the 
management of any contestant, nor act as a referee, judge, 
timekeeper, or second at any liee&eed athletic event.• 

Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3-402, MCA 

• B • 8 37·01 RRF'II!DI=! ( 1) Under no circumstances shall any 
wrestler contestant lay his hands on the referee. Any 
violation of this rule shall disqualify the effea6er 
contestant;. 

(2) The referee's instructions given before the bout 
must be strictly complied with, as he is responsible for the 
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proper conduct of the ~ athletic event and the enforcement 
of the rules of the board. The referee's ver~ict shall be 
final and he has the right to stop an mateh athletic event at 
any time because of injury or weak physical condition of one 
or both of the contestants.• 

Auth: Sec. 23-3·405, MCA; 1M[, sec. 23-3-404, 23·3·405, 
23-3-501, 23-3-603, MCA 

"8.8.3801 WRESTLING CONTESTANT (1) will remain the 
same. 

(2) Should a w~es~le~ contestant claim injury and refuse 
to continue an een~est athletic event at the referee's 
command, and if after a physical examination, he is found 
physically unable to continue the bout, then the referee must 
decide in favor of his opponent. 

(3) ~irestle~s Contestants appearing in matches athletic 
~ must be properly clothed in neat and clean athletic 
apparel. Trunks and tights must be well fitting and held with 
a high waist band. If short trunks only are used and the 
limbs bare, the length of the trunks shall not be less than 3 
inches below the crotch, and 2 pairs, one over the other, must 
be worn. Shoes must have soft soles. 

(4) will remain the same.• 
Auth: Sec. 23-3-405, MCA; 1M[, Sec. 23-3·404, 23-3-405, 

MCA 

"8.8.3802 TIME LIMITATIONS (1) fB~ehes Athletic events 
shall be limited to 2 hours of continuous wrestling, except as 
herein otherwise provided. Should neither contestant have a 
marked advantage at the end of 2 hours, the referee, in his 
discretion, following a 5-minute rest period, may order the 
een~est athletic event continued for an added 30 minutes. If, 
at the end of the extra 30 minutes, the referee is unable to 
decide the winner, the een~est athletic event shall be 
declared a draw. However, if one of the contestants gets a 
fall during the extra 30 minute period, that fall shall be the 
deciding fall and he shall be declared the winner. 

(2) Should there only be one fall in the 2 hours of 
wrestling, the winner of that fall shall be declared the 
winner of the eentest athletic event. If each contestant has 
gained one fall in the 2 hours of wrestling, then the referee 
may allow the mateh athletic event to continue after a 5-
minute rest period for an added 30 minutes. If at that time 
neither of the contestants shall have gained a fall and the 
referee is unable to declare a winner, he shall then declare 
the contest athletic event a draw. 

(3) In eentests athletic events of less than 2 hours 
duration, when the referee is unable to give a decision in a 
close match, he shall have the power to declare such centes~ 
athletic event a draw, if in his opinion this would be a just 
decision.• 

Auth: Sec. 23-3-405, MCA; ~. Sec. 23-3-405, MCA 

"8.8.3803 RING EQUIPMENT (1) Mats shall not be less 
than 1 1/2 inches thick, and must be stuffed with hair, felt, 
cotton or other soft material, and shall cover the entire ring 
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platform. The mat and covering shall be clean and free from 
disagreeable odors at all times. The ring size ropes shall be 
the same as those used in ~ athletic events involving 
~-· 

Auth: Sec. 23-3-405, MCA; 1M£, sec. 23-3·405, MCA 

"8.8.3804 HOLPS (1) and (2) will remain the same. 
(3) When wrestlers contestants roll off the mat and 

under the ropes, but not off the ~ platform, the referee 
and timekeeper shall begin a count of 10. In the event that 
neither wrestler contestant returns before the count of 10 is 
completed, the e~ihitiee athletic event shall be terminated. 
In the event one wrestler contestant returns and his opponent 
fails to return before a count of 10 is completed, then the 
e~ibitieH athletic event shall terminate with the wrestrer 
contestant in the ring being awarded the eeHtest athletic 
~-

(4) When one or both wrestlers contestants fall from the 
ring so that a part of their bodies touch the floor, the 
referee and timekeeper shall begin a count of 20. In the 
event that neither wrestler contestant returns before the 
count of 20, then the e~ibitien athletic event shall 
terminate with the wrestler contestant in the ring being 
awarded the eentest athletic event. 

(5) \lrestle:r:s Conq:stants failing to break when 
instructed to do so by the referee shall be given a count of 4 
in which to release the hold, and if the aggressor does not 
break the hold by the count of 4, the offender shall be 
disqualified and his opponent shall be awarded the exaibitieft 
athletic event." 

Auth: Sec. 23·3-405, MCA; ~. Sec. 23-3-405, MCA 

"B.B 3805 FALLS AND PECISIQNS (1) will remain the same. 
(2) The referee shall sl~p on the back or the shoulders 

of a ~~estler contestant secur~ng a fall so that the man under 
him will not be strained by being held too long in a possibly 
painful position. 

(3) will remain the same.• 
Auth: sec. 23-3-405, MCA; IM£, Sec. 23·3-405, MCA 

"8,8.3806 PELAYS IN CQNTBSI (1) If for any reason 
whatsoever it becomes necessary to temporarily atop the 
coHtest athletic event during the course of its progress, such 
time as may be consumed during the delay shall be added to the 
wrestling period so as to complete the full time allowed for 
the eeHtest athletic event.• 

Auth: Sec. 23·3-405, MCA; IMf, Sec. 23-3·405, MCA 

"9.8.4001 AUSTRALIAN TAG TEAM WRESTLING 
event is an eulol!ioeieiee athletic ev~nt between 
wrestlers contestants against another team of 
contestants. 

(1) A tag team 
a team of 2 
2 w~stlere 

(2) The exbibitiea athletic event begins with one ~ 
contestant from each team wrestling one mae contestant from 
the opposing team while their respective team partfters remain 
on the apron of the ring outside of the ring ropes. A ftCft 
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contestant cannot enter the ring unless his partner is 
defeated or he is able to touch his partner and to relieve 
him. He must have hold of a regulation 3-foot rope with a 
knot in one end and the other end looped over the ring post of 
his team's corner. At the time of a tag contact between 
partners, the MaB contestant outside of the ropes must have 
both feet on the apron floor and must reach over the top rope 
only to make contact. The referee must see to it that the 
wrestler contestant in the ring after tagging his partner, 
retires to the outside of the ring before his partner can 
enter the ring. Not more than 2 referees are permitted to be 
in the ring at the same time during the exfiibitio~ athletic 
event. During the team e~ihitien athletic event, team 
partners may relieve each other as often as they desire as 
long as neither has lost a fall for his team. When a wrestler 
contestant loses a fall, he must retire to the ringside at his 
corner. 

(3) If a wrestler contestant is injured so that he 
cannot continue, his partner must carry on alone. The 
opposing team must defeat the one wrestler contestant once to 
win a team fall. 

(4) It shall be a foul for a contestant while awaiting 
fiis tu~ en the a~ren to assist his partner or to interfere 
with his opponent while awaiting his turn on the apron. 

(5) through (7) will remain the same. 
(8) Only the referee and wrestlers contestants are 

permitted in the ring during matehes athletic events. In the 
event anyone other than the performing wrestlers contestants 
enters the ring, the referee shall stop the meeeh athletic 
event. 

(9) In all other instances, the rules governing 
wrestling e~,ibitiens athletic events involving wrestling 
shall prevail." 

Auth: Sec. 23-3-405, MCA; IME, Sec. 23-3-405, MCA 

R&ASON· The rule changes are needed to clean up inconsistent 
language throughout the rules, through the use of consistent 
definitional terms. In addition, some of the rule changes 
have been prepared to bring the rules into accord with the 
national standards of the Association of State Boxing 
Commissions. 

3. The proposed new rules will read as follows: 

"I GENERAL RULES APPLICABLE (l) All general rules, 
where appropriate, also apply to kickboxing.• 

Auth: Sec. 23-3-405, MCA; 1M£, Sec. 23-3-405, MCA 

"II CONPUCT OF ATHLETIC EVENTS (l) All professional, 
non-title kickboxing athletic events will be a minimum of five 
up to a maximum of twelve rounds in duration. All title 
athletic events shall be conducted according to the 
professional rules and regulations of karate international 
council of kickboxing. 

(2) All offensive kickboxing, punching, and kicking 
techniques are authorized, with the exception of those 
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techniques specified as •fouls", and may be executed according 
to the individual contestant's style or system of kickboxing. 

(3) Contestants shall have the option of leg kicks when 
both contestants have been properly trained for leg kicks and 
the contract explicitly states that leg kicks will be used. 

(4) If leg kicks are allowed, any kicking technique may 
be used as long as.the kicks are not to any foul area, such as 
a knee joint. Targets include kicks to the inside, outside, 
and back of the thigh on either leg and kicks to the calf of 
either leg. 

(5) The board may limit, at its discretion, the use of 
leg kicks or the use of inside kicks. 

(6) A contestant intentionally avoiding any physical 
contact with his opponent will receive a warning from the 
referee. If the contestant continues to avoid a confrontation 
with his opponent after receiving a warning during that round, 
he may be penalized by the referee. If the contestant 
continues to evade action, either in the same round or in any 
other round, the referee may, at his discretion, award more 
penalties." 

Auth: Sec. ~3-3-405, MCA; IM£, Sec. 23-3-405, MCA 

"III SWEEPS (1) Contestants may execute sweeps only by 
making a sweeping motion to the padded area of an opponent's 
foot with the padded area of the user's foot, or "boot-to
boot" as it has been called. 

(2) Contact to any other part of the leg (thigh, knee, 
shin and sides of the shin from any angle) while delivering a 
sweep shall constitute a foul and be treated accordingly. 

(3) A sweep is not a kick and shall not be judged as 
such. 

(4) Any techniques thrown following a sweep must land on 
the opponent prior to any part of his body touching the floor 
of the ring. If the technique lands after some part of the 
opponents body, other than the soles of his feet, has touched 
the floor, the referee may call a foul. 

(5) A successful sweep is not considered a knockdown." 
Auth: Sec. 23-3-405, MCA; ZME, Sec. 23-3-405, MCA 

"IV FOULS (1) All general foul rules of boxing apply 
to kickboxing in addition to the following fouls: 

(a) striking the groin, the spine, headbutts, the 
throat, collarbone, or that part of the body over the kidneys; 

(b) kicking into the knee or striking below the belt in 
any unauthorized manner; 

(c) anti-joint techniques (striking or applying leverage 
against any joint); 

(d) grabbing or holding onto an opponent's leg or foot; 
(e) leg checking the opponent's leg or stepping on the 

opponent's foot to prevent the opponent from moving or 
kicking; 

(f) throwing or taking an opponent to the floor in an 
unauthorized manner; 

(g) failure to throw eight kicks in a given round; 
(h) intentional evasion of contact; or 
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(i) executing any technique which is deemed malicious 
and beyond the scope of reasonably expected techniques in an 
athletic event. 

(2) All national, continental, intercontinental or wo~ld 
championship kickboxing athletic events shall be required to 
compete under the regulations set forth by the karate 
international council of kickboxing. 

(3) A contestant who executes a malicious foul may be 
subject to bearing the medical as well a.s related recovery and 
recuperation expenses of the opponent who is injured as a 
result of a malicious fouling technique. 

(4) When the referee determines that a foul has been 
committed, the judges or scorekeeper shall automatically 
deduct the appropriate number of points on each judge's 
scorecard. When both contestants commit fouls, the 
appropriate points shall be deducted for each contestant. In 
the event that one contestant commits 2, 3 or 5 point fouls in 
one round or commits the same fouls two or more times during 
the course of the athletic event, that contestant may be 
automatically disqualified by the referee. No contestant will 
be scored less than zero in a round." 

Auth: Sec. 23-3-405, MCA; 1M£, Sec. 23-3-405, MCA 

"V KICKING REQUIREMENTS (1) All professional 
kickboxing contestants must execute a minimum of eight hard 
kicks per round. 

(2) In the event a contestant fails to execute the 
required number of kicks per round, the referee may give one 
warning to that contestant and his chief second during the one 
minute rest period following the round. 

(3) If the contestant fails to execute the minimum 
number of kicks in any round following the referee's warning, 
he shall be penalized one point for each kick short of the 
minimum requirement. 

(4) If a contestant fails to achieve the minimum kicking 
requirement (hereinafter "MKR") in a majority of the scheduled 
rounds, the contestant shall be disqualified. 

(5) If a contestant executes less than eight kicks in 
any one round, the MKR official shall immediately notify the 
referee of the number of kicks thrown. The referee shall, in 
turn, notify the judges, who shall record the appropriate 
penalty. • 

Auth: Sec. 23-3-405, MCA; IM£, Sec. 23-3-405, MCA 

•vi CONTESTANT'S EQUIPMENT (1) All promoters must have 
an extra set of gloves and foot pads to be used in case gloves 
are broken or in any way damaged beyond use during the course 
of an athletic event. 

(2) Gloves and foot pads for all main events shall be 
new, furnished by the promoter and made so as to fit the hands 
and feet of any contestant whose hands and feet may be unusual 
in size, as well as bandages for all contestants. 

(3) In events other than main events, if the gloves and 
foot pads have been used previously, they must be whole, 
clean, and subject to inspection by the referee and board 
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representative as to condition. If found to be imperfect, the 
gloves shall be changed before the athletic event starts. 

(4) No breaking, roughing or twisting of gloves or foot 
pads shall be permitted. 

(5) Shin pads of a soft substance shall be mandatory for 
all contestants. 

(6) No rings, jewelry or items other than those 
authorized may be worn. 

(7) Gloves shall be secured to the hands only after the 
contestants have entered the ring, unless otherwise directed 
by a board representative. Each contestant's seconds shall 
help in securing the gloves. Tape may be used to secure the 
pads and will be subject to inspection and approval. The 
referee must also inspect and approve any tape U8ed on the 
gloves or pads. 

(8) Tape shall be supplied by each contestant's corner 
or seconds. 

(9) Bandages shall not exceed one winding of surgeon's 
adhesive tape, not over 1 1/2 inches wide, placed directly on 
the hand to protect that part of the hand near the wrist. The 
tape may cross the back of the hand twice, but shall not cover 
any part of the knuckles. Contestants shall use soft surgical 
bandages not over two inches wide, held in place by not more 
than two yards of surgeon's adhesive tape for hands. 

(10) Bandages shall be adjusted in the dressing room in 
the presence of the board representative, who must sign across 
the back of the hand before the gloves are secured on each 
contestant. 

(11) For each foot, contestants shall use soft surgical 
bandages not over two inches wide, held in place by surgeon's 
adhesive tape not over 1 1/2 inches wide. 

(12) Foot wrappings shall not exceed three to four 
windings of soft surgical bandage around the sole and instep, 
and no more than four windings around the ankle. Tape shall 
cross the foot once before being wrapped one more time around 
the sole and heel. 

(13) A karate uniform and belt approved by the board 
must be worn by all contestants upon entering the ring. 

(14) All contestants must appear in long pants, as 
traditionally worn in the sport of kickboxing or full-contact 
karate. 

(15) No boxer trunks will be allowed. 
(16) Prior to the start of an athletic event, all male 

contestants will remove their uniform jackets and belts.• 
Auth: Sec. 23-3-405, MCA; ~. Sec. 23-3-405, MCA 

"VII WBIGHT CLASSES (1) The following limitations or 
weights are placed on all athletic events involving 
kickboxing: 

(a) flyweight ..................•..... 112 lbs. or under 
(b) super flyweight .................. 115 lbs. 
(c) bantamweight ..................... 118 lbs. 
(d) super bantamweight ............... 122 lbs. 
(e) featherweight .................... 126 lbs. 
(f) super featherweight .............. 130 lbs. 
(g) lightweight ...................... 135 lbs. 
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(h) super lightweight ................ 140 lbs. 
( i) welterweight. . . . . . . . . . . . . . . . . . . . . H6 lbs. 
(j) super welterweight ............... 152 lbs. 
(k) middleweight ..................... 159 lbs. 
(1) super middleweight ............... 166 lbs. 
(m) light heavyweight. . . . . . . . . . . . . . . . 174 lbs. 
(n) sup7r lig~t heavyweight .......... 181 lbs. 
(o) cru:tserwe:tght .................... 189 lbs. 
(p) heavyweight ...................... 205 lbs. 
(q) super heavyweight ................ over 205 lbs. 
(2) No contestant shall engage in an athletic event 

where the weight difference exceeds the allowance shown in the 
above schedule. Any greater weight spread requires the 
approval of the board. n 

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA 

"VIII KICKBOXING OFFIC!Ar,.S (1) In addition to rules 
for boxing officials as stated in ARM 8.8.3402 through 
8.8.3407, the following shall apply to kickboxing: 

(a) In the event a referee becomes incapacitated, time 
out shall be called and the other referee assigned to the 
event shall assume the duties of the incapacitated referee. 

(b) Immediately before an athletic event, the referee 
will call the contestants to the middle of the ring and 
conduct a traditional martial arts bow in the following 
manner: 

(i) the contestants, while standing approximately 4 to 
6 feet from one another, will face the referee; 

(ii) the referee will first bow to the contestants, who 
will return the bow and then bow to each other in the 
customary fashion; 

(iii) in their position in which the bow takes place, 
the contestants will prepare to fight as the referee signals 
that the first round will commence. 

(c) There shall be two MKR officials positioned at 
ringside, who shall count, in order, the number of qualifying 
kicks executed by their assigned contestant. The MKR 
officials shall sit opposite their assigned contestant's 
corner. n 

Auth: Sec. 23-3-405, MCA; IMr, Sec. 23-3-405, MCA 

REASON· These new rules providing for regulation of 
kickboxing have been prepared in response to the growth of 
this sport. 

3. Interested persons may present their data, views or 
arguments concerning the proposed adoption in writing to the 
Board of Athletics, Lower Level, Arcade Building, 111 North 
Jackson, Helena, Montana 59620-0407, to be submitted no later 
than 5:00p.m., April 22, 1993. 

4. If a person who is directly affected by the proposed 
adoption wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Athletics, Lower Level, Arcade 
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Building, 111 North Jackson, Helena, Montana 59620·0407, to be 
submitted no later than 5:00p.m., April 22, 1993. 

5. If the Board receives requests for a public hearing 
on the proposed adoption from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed •doption, trom the Administrative Code 
Committee of the legielatur•, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 4 based on 
the 40 licensees in Montana. 

BOARD OF ATHLETICS 
ANDY VANDOLAH, CHAIRMAN 

BY: ~- ~ · pad;: 
ANNIE. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS,·RULE REVIEWER 

Certified to the Secretary of State, March 15, 1993. 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment of rules pertaining ) 
to foreign nurses and prescrib-) 
ing practices ) 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT 
OF 8.32.406 LICENSURE FOR 
FOREIGN NURSES AND 8.32.1505 
PRESCRIBING PRACTICES ) 

TO: All Interested Persons: 
l. On APril 29, 1993, at 9:00a.m., a public hearing 

will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
l11 North Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.32.406 LICENSURE FOR FOREIGN NQRSES (l) and (2) will 
remain the same. 

(3) Candidates for licensure as registered nurses will 
be required to show evidence of having passed the commission 
on graduates for foreign nursing schools screening examination 
prior to writing the Montana licensing examination7, except: 

(a) Canadian educated nurses who gractuated after 1966 
from a school approved by a Canadian province: and who have 
also passed GNATS in the English language. 

(4) will remain the same.• 
Auth: Sec. 37-B-202, MCA; IMP, Sec. 37-8-407, 37-8-417, 

MCA 

REASON: This amendment is needed to provide for Canadian 
educated nurses to become licensed by taking the CNATS exam in 
English, rather than taking the CGFNS international exam. The 
CNATS exam provides an acceptable substitution for the CGFNS 
exam with respect to Canadian educated nurses for two reasons. 
First, the CNATS exam, like the CGFNS exam, tests nursing 
knowledge and English proficiency. Second, the Board has 
greater knowledge of Canadian schools of nursing than it does 
of schools in other countries. 

"8.32.1505 PRESCRIBING PRACTICE$ (l) through (2) (g) 
will remain the same. 

(h) DEB number of the prescriber on all scheduled drugs. 
(3) through (B) will remain the same.• 
Auth: Sec. 37-8-202, MCA; IM£, Sec. 37-8-202, MCA 

REA$0N: This rule change is needed in order to clarify that 
the DEB number of the prescriber needs to be present on all 
prescriptions for scheduled drugs, but not for non-scheduled 
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drugs, per federal requirement and suggestion of the Drug 
Enforcement Agency. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Board of Nursing, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be 
received no later than 5:00p.m., April 29, 1993. 

4. Lance Melton, Helena, Montana, has been designated to 
preside over and conduct the hearing. 

BOARD OF NURSING 
LAURA LENAU, R.N., M.S., 
PRESIDENT 

BY: ~ 4.-f1.4-
ANNI~TOS, CHIEF COUNSEL 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the secretary of State, March 15, 1993. 
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BEFORE THE BOARD OF PUBLIC EDUCAT]ON 
OF THE STATE OF MONTANA 

NOTICE OF PROPOSED In the matter of the 
amendment of Teacher 
Certification 

AMENDMENT OF ARM 10.57.404 
CLASS 4 VOCATIONAL EDUCATION 

To: All Interested Persons 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On April 24, 1993, the Board of PUblic Education proposes 
to amend ARM 10.57.404, Class 4 Vocational Education. 

2. The rule as proposed to be amended provides as follows: 

10.57.404 CLASS 4 VOCATIONAL CERTIFICATION ( 1) will remain 
the same. 

(2) The three types of class 4 certificates are as follows: 
(a) through (c) (iii) will remain the same. 
(vi) Issuance of the class 4C (temporary) certificate is 

issued for five years~ and-is not renewable, except that it may be 
reinstated one time upon application t&L. the office of public 
instruction, without additional requirement, for a period of five 
~ 

AUTH: Sec. 20-4-102 IMP: Sec. 20-4-106, 20-4-108 

3. The board proposes to amend this rule so that those who 
apply and receive class 4C certification, possibly due to a 
requirement for application for a vocational teaching position, 
may not complete the original plan of professional intent. 

4. Interested parties may submit their date, views or 
arguments in writing to John Kinna, Acting Chainnan of the Board 
of Public Education, 2500 Broadway, Helena, MT 59620, no later 
than April 24, 1993. 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views or arguments orally 
or in writing at a public hearing, they must make written request 
for a hearing and submit this request along with any written 
comments they have to John Kinna, Acting Chairman of the Board of 
Public Education, 2500 Broad..ray, Helena MT 59620, no later than 
April 24, 1993. 

6. If the Board receives requests for a public hearing on 
the proposed amendment from either 10% or 25, ..rhichever is less, 
of the persons who are directly affected by the proposed 
amendment; from the Administrative Code committee of the 
legislature; from a governmental subdivision or agency; or from an 
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association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 
Ten percent of those persons directly affected has been determined 
to be 10 as there are 100 school districts presently in Montana. 

_pr=~ 
wayne Buchanan, Executive Secretary 
Board of Public Education 

Certified to the secretary of State, March 15, 1993. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
AMENDMENT OF ARM 
PERTAINING TO YELLOW 
NONGAME SPECIES IN 
MANAGEMENT 

PROPOSED 
12.5.301 
PERCH AS 
NEED OF 

TO: All interested persona 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 12.5.301 

No Public Hearing 
contemplated 

1. on May 14, 1993, the Montana Department of Fish, 
Wildlife & Parks proposes to amend ARM 12.5.301 to read as 
follows: 

12.5.301 NONGAME WILDLIFE IN NEED OF MAHAGEHENI (1) The 
following nongame wildlife species are determined by the 
department to be nongame wildlife in need of management within 
the meaning of the Nongame and Endangered Species Conservation 
Act, 87-5-101, MCA et seq. Management regulations for these 
species will be issued annually by the department. 

(a) through (b) remain the same 
Ccl Yellow Perch - Perea flayescens 

AUTH: Sec. 87-5-105 MCA IMP: Sec. 87-5-105 MCA 

2. Rationale for proposed amendment: The Montana 
Department of Fish, Wildlife and Parks and the Confederated 
Salish and Kootenai Tribes regulate waters of the Flathead 
Reservation by joint regulations which have been adopted by 
each entity. 

The 1993 Fishing Regulations proposed by the Flathead 
Reservation Fish and Wildlife Board require a 50 fish daily 
limit for yellow perch. This is a new requirement intended to 
limit the harvest of yellow perch in Flathead Lake and other 
reservation waters. The Montana Fish, Wildlife and Parks 
Commission has adopted the 1993 Fishing Regulations. 

The yellow perch is not listed as a game fish under Montana 
statutes. The yellow perch must be designated as a "nongame 
species" 
authority 
species. 

in need of management to allow the department 
to develop and enforce harvest limits on this 

3. Interested parties may subait their data, views or 
arguments, either orally or in writing, to Howard Johnson, 
Department of Fish, Wildlife and Parks, 1420 East Sixth, 
Helena, Montana 59620, no later than April 22, 1993. 

4. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
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written comments to Howzrrd Johnson, Departllent of Fish, 
Wildlife and Parks, 1420 East Sixth, Helena, Montana 596~0, no 
later than April 22, 1993. 

5. If the agency receives requests tor a pUblic hearing 
on the proposed adoption from either 10' or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative code COidllittee of the 
legislature, from a governmental agency or subdivision or from 
any association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register an all nt ested persons. 

/.lr#/1-~ I 
Robert N. Lane 
Rule Reviewer 

Certified to the Secretary of state March 8 , 1993. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA ' 

In the matter of the 
amendment of Montana's 
prevailing wage rates, 
pursuant to Rule 24.16.9007 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS OF 
PREVAILING WAGE RATES
SERVICE OCCUPATIONS 

l. on Monday, April 19, 1993, at 1:30 p.m., a public 
hearing will be held in room 104, Department of Labor and 
Industry, 1327 Lockey, Helena, Montana, to consider proposed 
amendments to the prevailing wage rates. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 5: 00 
p.m., April 13, 1993, to advise us of the nature of the 
accommodation that you need. Please contact the Research, 
Safety and Training Division, Attn: Mr. Dave Folsom, P.o. Box 
1728, Helena, MT 59624-1728; telephone (406) 444-3239; TDD 
(406) 444-5549; fax (406) 444-2638. 

2. The Department of Labor and Industry hereby proposes 
to adopt and incorporate by reference the "State of Montana 
Prevailing Wage Rates-Service Occupations" which sets forth the 
service occupations prevailing wage rates. These rates are to 
be effective July 1, 1993. A copy of the prevailing wage rates 
may be obtained from Dave Folsom, Research and Analysis Bureau, 
Research, Safety and Training Division, Department of Labor and 
Industry, P.O. Box 1728, Helena, Montana 59624. 

The prevailing wage rates to be amended are for service 
occupations, which relate to the repair, maintenance and upkeep 
of public buildings. office, clerical, and supervisory services 
are not included in these rates. The building construction and 
heavy highway rates are n2t being amended at this time. 

3. Interested parties may submit their data, views, or 
comments, either orally or in writing, at the hearing. Written 
data, views, or comments may also be submitted by April 26, 
1993, to Dave Folsom, Research and Analysis Bureau, Research, 
Safety and Training Division, Department of Labor and Industry, 
P.O. Box 1728, Helena, Montana 59624. 

4. The Hearings Unit of the Legal Services Division, 
Department of Labor and Industry, P.O. Box 1728, Helena, Montana 
59624, has been designated to preside over and conduct the 
hearing. 
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5. MIT!!= 18-2-431 AND 2-4-307 MCA; 

~= 18-2-401 through 18-2-432 MCA. 

6. ~= Pursuant to 18-2-402 and 18-2-411(b) (5), MCA, 
the Department is updating the standard prevailing wages for 
service occupations. Prevailing wage rates are established for 
each waga rate district in the state. The Department updates 
the prevailing wages for service occupations every two years. 
Prevailing wages for building construction occupations and heavy 
highway occupations are updated biennially in the intervening 
year. Prevailing wages for service occupations were last 
updated in 1991. Use of prevailing wage rates is required in 
public contracts by 18-2-422, MCA. 

David A. Scott 
Rule Reviewer 

Laurie Ek~ r~ Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

certified to the secretary of state: March 15. 1993 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to intro
duction, exams, licensure by 
credentials, unprofessional 
conduct, qualifying standards 
and the adoption of a new rule 
pertaining to denturist interns 

TO: All Interested Persons: 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES PERTAIN
ING TO DENTISTS, DENTAL 
HYGIENISTS AND DENTURISTS 

l. On October lS, 1992, the Board of Dentistry published 
a notice of public hearing on the proposed amendment and 
adoption of rules pertaining to dentists, dental hygienists 
and denturists, at page 2229, 1992 Montana Administrative 
Register, issue number l9. The hearing was held on November 
6, 1992, at 9:00 a.m. in the Elkhorn A Room of the Park Plaza 
in Helena. 

2. The Board has amended ARM 8.l6.601, 8.l6.605, 
8.16.722, 8.16.902 and B.l6.903 and adopted new rule II 
(8.l7.405) exactly as proposed. The Board has vacated the 
proposed amendment of 8.16.602 and the proposed adoption of 
new rule I until a later date. 

3. The Board has thoroughly considered the comments and 
testimony received. Those comments and the Board's responses 
are as follows: 

COMMENT: The Montana Dental Hygiene Association (MDHAl 
proposed that the amendment to 8.16.605 be revised to allow 
the Board the option to grant a local anesthetic permit to 
applicants for licensure by credentials. 

RESPQNSE: The Board adopted the rule as proposed without the 
amendment offered by MDHA. The Board believes that the 
current testing by the Western Regional Examining Board (WREB) 
adequately demonstrates the individual's competency to 
administer local anesthetic agents. Further, the Board is 
familiar with WREB; board members participate in the 
structuring and administration of WREB examinations and are 
satisfied that the WREB examinations are complete and 
adequate. Becau'se the Board does not participate in other 
examinations that are contemplated by MDHA's proposal, it has 
no ability to monitor those examinations on a regular basis. 
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4. No other comments or testimony were received with 
regard to the rules amended and adopted by th~ Board in this 
adoption notice. 

BOARD OF DENTISTRY 
ROBERT W. RECTOR, D.M.D. 
PRESIDENT 

BY: L4:-! '-7-t. . E ~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, March 15, 1993. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to 
utilization plans 

CORRECTED NOTICE OF 
8.28.1506 UTILIZATION PLAN 

TO: All Interested Persons: 
1. On December 24, 1992, the Board of Medical Examiners 

published a notice o! proposed amendment of the above-stated 
rule at page 2677, 1992 Montana Administrative Register, issue 
number 24. The Board published a notice of adoption at page 
341, 1993 Montana Administrative Register, issue number 5, 
adopting the rule as propos~d but with changes to subsection 
(2). 

2. Staff inadvertently stated that subsection (1) 
through (1) (a) (i) would remain the same. The statement should 
have read, "(1) through (::.)(b) (i) will remain the same." The 
amendment should have appeared as shown below. The amendments 
ai·e in the numbering of subsections and are not substant:i ve. 

"~_2D6 __ U]'ILI_ZAT.l9ll.~ ll) through (1) (b) (i) will 
remain the same. 

(iii tile location of the supervising physician's office 
or hospital assignment in relationship to the location . .,here 
che physician~ dssistant- ceL·tifi§'d il'1tCI'Ids te werk, proposes 
ro practice; 

(cl the physician assistant-certified's proposed scope 
of practice; 

(e) iHteadee proteeols, 
(d) plans for supervision when the supervising physician 

is not available, stlefi as ia emer~eaeies; 
(e) any other information which will assist the board in 

determining that the physician~ assistant-certified will be 
adequately supervised. 

" 

BOARD OF MEDICAL EXAMINERS 
PETER BURLEIGH, M.D. 
CHAIRMAN 

BY: ~-tU-?~ 
-=-ANN='=r='E""'M:-7--. -;B::-,ARo-=T::O'"'S""",---=c"'H""I"'E:=F:-::C"'o=-=UN=s=EL:
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, March 15, 1993. 
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to exam
inations and reciprocity 
licenses 

TO: All Interested Persons: 

CORRECTED NOTICE OF 8.34.414 
EXAMINATIONS AND 8.34.417 
RECIPROCITY LICENSES 

1. On December 24, 1992, the Board of Nursing Home 
Administrators published a notice of proposed amendment of the 
above-stated rule at page 2686, 1992 Montana Administrative 
Register, issue number 24. The Board published a notice of 
adoption at page 264, 1993 Montana Administrative Register, 
issue number 3, adopting the rules exactly as proposed. 

2. Staff inadvertently used a copy of ARM 8.34.414, 
which rule had been amended at page 2640, 1992 Montana 
Administrative Register, issue number 23. ARM 8.34.414 should 
have been proposed as follows in the original notice published 
in issue number 24. The amendments shown below are in the 
numbering of subsections and are not substantive. 

"8.34.414 EXAMINATIONS (1) will remain the same. 
12) A ~assing eore in e~inations ~re~a~ee b) the 

pretessienal e*aminatien se~iee, er the national asseeiatien 
ef boa%es ane passing seere iH aft opeH beolt e'ffifftinatieH 
relating eo the ~reoisieHs ef the !!er~:ear~:a ler~:g t::er~~~ ea!e 
faeilit) lieensing la~ ane regulations will be reeytliree of 
eaeh appliear~:t. 
~ l2l Each applicant shall be required to attain a 
~ passing scaled score, as determined by the national 
association of boards of examiners for nursing home 
administrators. on an of at least 113 ra~ seere iH 
examinations prepared by the professional examination service, 
or the national association of boards~~ In addition. each 
applicant must attain a final score of at least 90~ in the 
open book examination relating to the provisions of the 
Montana long-term care facility licensing law and regulations. 

(4) will remain the same but will be renumbered (3) .• 
Auth: Sec. 37-1-131, 37-1-134, 37-9-201, 37-9-203, 37-

9-304, MCA; IMP, Sec. 37-1-134, 37-9-201, 37-9-203, 37-9-301. 
37-9-303, 37-9-304, MCA 

3. The Board also amended section (1) by adding 
subsections (a) and (b). Subsection (a) should have shown the 
language "of 113" as being deleted. The amendment should have 
appeared as follows: 

"8.34.417 RECIPROCITY LICENSES (1) will remain the same. 
~ that the applicant attained a Miniraw passing scaled 

score ~. as determined by tne national association of 
boards of examiners for nursing hqme actministrators on an 
examination aamini~teree prepared by the professional 
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examination service or the national association of boards~ and 
set.tiftg fertfi 

( 1) (b) through ( 2) remain the same." 

BOARD OF NURSING HOME 
ADMINISTRATORS 
MOLLY MUNRO, CHAIRMAN 

Llu 7-h.f)~ BY: , j~ tu.l:~ 
7ANN~~IE~M~.~B~AR~T~O~S~~~~--- ANNIE M. BARTOS, CHIEF COUNSEL 
Rule Reviewer DEPARTMENT OF COMMERCE 

Certified to the secretary of State, March 15, 1993. 
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BEFORE THE BOARD OF OPTOMETRISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of new rules pertaining to 
surgery 

NOTICE OF ADOPTION OF NEW 
RULES PERTAINING TO SURGERY 

TO: All Interested Persons: 
1. On December 10, 1992, the Board of Optometrists . 

published a notice of public hearing on the proposed adoption 
of rules pertaining to surgery, at page 2625, 1992 Montana 
Administrative Register, issue number 23. The public hearing 
was held on January 4, 1993, at 9:00a.m., in the conference 
room of the Professional and Occupational Licensing Bureau, 
Helena, Montana. 

2. The Board is continuing to review new rule I and will 
address whether or not to adopt it at a later date. The Board 
has adopted new rule II (8.36.415) exactly as proposed and has 
adopted new rule III {8.36.416) as proposed but with the 
following change: 

"8.36.416 OPTOMETRIST'S ROLE IN POSt-OPERATIVE CARE 
(1) A licensed optometrist may provide post-operative 

and/or follow-up care for any patient who has undergone any 
ocular·surgical procedure. The optometrist~ may deliver 
post-operative and/or follow-up care after consultation with 
the surgeon and the patient." 

Auth: Sec. 37-10-202, MCA; lME, Sec. 37-10-101, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
are as follows: 

COMMENT: Steve Brown, attorney for the Montana Academy of 
Ophthalmology, suggested the second sentence of Proposed New 
Rule III be amended to read: "The optometrist may deliver 
post-operative and/or follow-up care under the direct 
supervision of a physician." Mr. Brown said this proposed 
amendment was designed to strike language that seemed to make 
post-operative care by an optometrist mandatory, and to 
recognize that existing protocol permits an optometrist to 
provide post-operative care under the direction of a 
physician. 

RESPONSE: The Board voted to adopt the discretionary language 
by amending the rule to provide the optometrist may deliver 
post-operative care and striking the mandatory term •shall" 
deliver. The Board voted to adopt its proposed language that 
such care may be delivered after consultation with the surgeon 
and the patient. The Board rejected the Montana Academy of 
Ophthalmology's suggestion that the language be changed to 
"under the direct supervision of a physician.• The Board 
stated that to accept the further amendment that such post
operative care be under the care of a physician, rather than 
in consultation with the surgeon and the patient, would 
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require the physician to assume liability for optometric 
procedures that Medicare already allows optometrists to 
receive payment for. 

4. No other comments or testimony were received with 
regard to new rules II and II. 

BOARD OF OPTOMETRISTS 
LARRY BONDERUD, O.D., CHAIRMAN 

BY: aw. tfA·fo.dk 
ANNIE M. BARTOS, CHI2F COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, March 15, 1993. 
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BEFORE TBE MILK CONTROL BUREAU 
OF TBE STATE OF MONTANA 

In the aatter of the 
aaendaent of Rule 8.79.301 
regarding licensee 
asaesaaenta 

NOTICE OF AHEHDMEJIT 

LlCKRSBE ABBESSMBHTB 

DOClCBT #15-t3 

TO: ALL LICEHSEBB UNDER TBE MONTANA MILlC CONTROL ACT 
(SECTION 81-23-101, KCA, AHD FOLLOWING), AHD ALL INTERESTED 
PERSONS: 

1. On January 28, 1993, the milk control bureau of the 
Department of Commerce published notice of a proposed amendment 
to rule 8.79.301 concerning assessments to be levied upon 
licensees, effective July 1, 1993, at page 95 of the 1993 
Montana Administrative Register, issue No. 2, as MAR Notice No. 
8-79-29. 

2. The bureau has amended the rule 8.79.301(1) as 
proposed. 

AUTH: 81-23-104, MCA 
IMP: 81-23-202, MCA 

3. No comments or testimony were received. 

DEPARTMENT OF COMMERCE 

By: 
Andy J. Poole, eputy director 

::~···· ta:;:it:U 
Annie Bartos, Rule~iewer 
commerce Chief Legal counsel 2-4-110 

certified to the Secretary of State March 15, 1993. 
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BEFORE THE MONTANA STATE LOTTERY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment NOTICE OF AMENDMENT OF 
8.127.101 ORGANIZATIONAL 
RULE AND 8.127.407 RETAILER 
COMMISSION AND THE ADOPTION 
OF NEW RULE I (8.127.1007) 
SALES STAFF INCENTIVE PLAN 

of rules pertaining to the 
organizational rule and 
retailer commissions and the 
adoption of a new rule pertaining) 
to sales staff incentive plan .) 

TO: All Interested Persons: 

1. on November 25, 1992, the Montana State Lottery 
published a notice of proposed amendment and adoption of the 
above-stated rules at page 2486, 1992 Montana Administrative 
Register, issue number 22. 

2. The Montana Lottery has amended ARM 8.127.407 and 
adopted new rule I (8.127.1007) exactly as proposed. The 
Montana Lottery has amended ARM 8.127.101 as proposed but with 
the following changes of appointed Commission members: 

"8.127.101 ORGANIZATIONAL RULE (1) and (2) will remain 
the same as proposed. 

(3) The commission consists of five members appointed by 
the governor. The commission is allocated to the department 
of commerce for administrative purposes as prescribed by 2-
15·121, MCA. The names and addresses of the members of the 
commission are as follows: 

nard ShaBahaft, P.o. Bo:x 1715, Helena, l!entafta 5961H 
Becky Erickson, 114 Lomond, Glasgow, Montana 59230 
Cliff Brophy, Stillwater County Sheriff's Office. 

ColUffibus. Montana 590~ 

59474 
Dwaine Inverson, 301 1st Street South, Shelby, Montana 

David Kasten, SR 277, Box A-14, Brockway, Montana 59214 
Larry 0'T9ole. 209 North Main. Plentywood. Montana 59254 
nilliwn J. uare, i!2l Breel~enriege, Helena, l!efteal"'a 59691 

(4) The director of the Montana Lottery is appointed by 
the governor. The director is Sal"'dra Gttedes Charmaine Mutphy, 
2525 North Montana, Helena, Montana 59601. The assistant 
director for security is appointed by the lottery director. 
All other employees are hired by the lottery director. A 
chart of the organization of the lottery is attached as the 
following page and by this reference is herein incorporated." 

Auth: Sec. 23-7-202, MCA; ~. Sec. 23-7·202, MCA 
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3. No comments or testimony were received. 

MONTANA STATE LOTTERY 
CHARMAINE MURPHY, DIRECTOR 

BY' (J,b lfA · lsa1k 
ANN! .BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of state, March 15, 1993. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 11.12.101, 11.12.204, 
11.12.205 and 11.12.215 
pertaining to maternity homes 
licensed as youth care 
facilities. 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULES 11.12.101, 11.12.204, 
11.12.205 and 11.12.215 
PERTAINING TO MATERNITY 
HOMES LICENSED AS YOUTH 
CARE FACILITIES 

1. On January 28, 1993 the Department of Family services 
published notice of public hearing on the proposed amendment of 
Rules 11.12.101, 11.12.204, 11.12.205 and 11.12.215 pertaining 
to maternity homes licensed as youth care facilities, at page 
102 of the 1993 Montana Administrative Register, issue number 2. 

2. on February 19, 1993, a public hearing was held in the 
second-floor conference room of the Department of Family 
Services, 48 North Last Chance Gulch, Helena, Montana, to 
consider the proposed amendment of Rules 11.12.101, 11.12.204, 
11.12.205 and 11.12.215 pertaining to maternity homes licensed 
as youth care facilities. 

3. The department has amended the rules as proposed. 

4. No written comments were received. Karen Northey, 
representing the Florence Crittenton Home, 846 Fifth Avenue, 
Helena, Montana attended the hearing and testified informally in 
favor of the amendments. The department has thoroughly 
considered her comments: 

COMHENT: Homes soliciting residence of pregnant youth and young 
women provide no services while charging a fee. Quite often all 
the residents do is sit. Services such as pre-natal counseling 
and care are not offered and these types of facilities are often 
un-licensed. The department should adopt the amendments and 
make sure that homes are licensed and that they follow the 
rules. 

RESPONSE: The department agrees and efforts will be made to 
bring these facilities into compliance. 

iJ~t~(_ 
H ;;;;;;tor 

elcher, Rule Reviewer 

Certified to the Secreta e, March 15, 1993. 
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BEFORE THE DEPARTMENT OF LABOR AND lNDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
proposed rules I through XVII, 
relating to medical services for 
workers• compensation, and the 
repeal of Rules 24.29.1403, ) 
Selection of Physician; 24.29.1405,) 
Physicians• Reports; 24.29.1420, ) 
Relative Value Fee Schedule; and ) 
24.29.2001, Treatment and Reporting) 

NOTICE OF ADOPTION AND 
REPEAL 

l. On January 28, 1993, the Department published MAR 
Notice No. 24-29-38 at pages 107 to 130 of the Montana 
Administrative Register, Issue No. 2, in the matter of the 
proposed adoption of new rules I through XVII and the repeal of 
certain existing rules, all concerning medical services for 
workers• compensation. 

2. on February 18, 1993, a public hearing was held in 
Helena concerning the proposed rules at which oral and written 
comments were received. Additional written comments were 
received prior to the closing date of February 26, 1993. 

3. The Department has thoroughly considered the comments 
and testimony received on the proposed new rules. The following 
is a summary of the comments received, along with the 
Department's response to those comments: 

Forty six parties submitted written comments to the 
Department during the comment period. Comments were received 
from medical providers, insurers, insurer representatives, an 
attorney, and associations representing providers. Twenty three 
persons made oral comments at the public hearing on these rules. 
Following the close of the comment period the Department met 
again with its advisory committee and discussed the comments 
received and the various concerns raised. In preparing the 
summary of the comments, the Department has attempted (where 
possible) to organi~e the various comments by the rule to which 
the comments pertain. 

MATIERS OF GEHEBAL APPLICABILITY; 
comments: There were comments that were generally 

favorable to the rules proposed, as well as comments suggesting 
that the Department's entire approach to preparing these rules 
was fatally flawed and basically unfair. 

Response: The Department thanks each party that took the 
time and effort to comment on thase rules. The Department 
realizes that no set of regulations will be totally acceptable 
to all those affected by the rules. However, the Department, by 
use of an advisory committee composed of insurers and providers 
from different specialties, has tried to find a consensus 
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position among providers, insurers, and Department staff for 
these rules. 

comments: several persons raised comments that indicate 
they are contused about the difference in the functions of the 
Department and the State Compensation Mutual Insurance Fund (the 
"State Fund"). 

Response: The Department of Labor and Industry, through 
its Employment Relations Division ( "ERD") , is the regulatory 
agency for many workers' compensation matters. It regulates 
self-insured employers (Plan 1), private workers' compensation 
insurers (Plan 2), and the State Fund (Plan 3). The State Fund 
is, in effect, an insurance company that is owned and operated 
by the State of Montana. The state Fund is not a part of the 
Department of Labor and Industry and it does not perform any 
regulatory functions. 

Comments: Several commenters raised concerns about the 
State Fund and how it (and perhaps other insurers) conduct 
business operations. Specific comments related to the training 
and qualifications of claims examiners, and the inability of 
providers to reach examiners by telephone. 

Response: While the Department has: certain regulatory 
authority in workers' compensation matters, it does not have 
general regulatory power over all claims management practices of 
insurers and adjusters. The Department does not believe it 
presently has the authority to require insurers (including the 
State Fund) to have specific education or training standards in 
place for their claims staff. Likewise, the Department does not 
have the authority to require that claims staff answer their 
telephones. 

If an insurer (through its staff) acts unreasonably in its 
handling of a claim, recourse is available under the Workers' 
Compensation Act. Disputes between claimants and insurers will 
generally go to the Workers' Compensation Court (via mediation 
if a post July 1, 1987 claim). Disputes between providers and 
insurers will generally go to contested case proceedings held by 
the Department. 

Comment: An organization of providers suggested that 
insurers should be able to decide which part of these rules they 
want to have applicable to them. 

Response: The Department does not believe that insurers 
should be able to "pick and choose" which rules will apply to 
them. It is outside the Department's regulatory power to permit 
parties to "opt out" of rules they don't like. 

Cgmment: A person suggested that bscause the Legislature 
is in session and considering hills that may substantially 
change the law, the Department should postpone further action. 

Response: With all due respect for the Legislature and the 
commenter, the Department feels that it should not wait until 
the next round of bills become law. There is no assurance that 
bills addressing the subject ~atter of these rules will become 
law. Likewise, there is no indication that there would not be 
some period of time before those new laws (which have not yet 
been finalized) go into effect. The Department has been 
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developing these rules over the last 18 months, and feels that 
further delays are not in the best interests of the public. 

Comments: Several persons indicated that they felt that 
the advisory committee had not agreed to some of the concepts or 
specifics proposed in these rules. 

Response: The Department is deeply indebted to the 
volunteer members of the advisory committee for their many hours 
of work on these rules. However, the purpose of the advisory 
committee was to provide the Department with advice, comments, 
suggestions and input from providers and insurers. The 
Department is the regulatory body that has the non-delegable 
duty of deciding what these rules should say. While the 
Department values the input from all of the committee members 
and commenters, it has the ultimate responsibility for deciding 
what the rules will contain. In addition, there were some 
subjects on which the committee did not reach agreement. 

comment: Numerous providers objected that it was unfair to 
apply these rules to private practice therapists when they do 
not apply to hospital based providers. 

Response: The Department feels that utilization RULES I 
through VI, VIII and IX apply equally to all providers, whether 
in a hospital setting or not. The fee schedule rules, RULES X 
through XVII, however, are for non-hospital services. 

Comment: Several providers objected to the fact that 
hospital based providers may be reimbursed a different amount 
than non-hospital providers. 

Response: The Department is aware of the fact that 
hospitals are reimbursed on a different basis than private 
practice providers. The Department intends to update the 
hospital fee rules in the near future. However, the Department 
feels that given the language of 39-71-704, MCA, which 
acknowledges that hospital aervices are different from those 
rendered by a physician, aome differences in reimbursement 
methods are both inevitable and justified. 

Comment: One provider questions why there might be 
different reimbursement for the same service (such as 
ultrasound) depending on whether the provider is a chiropractor, 
M.D., or a physical therapist. 

Response: The Department feels that under current law, it 
is justified in setting different fees for services rendered by 
a physician and similar services rendered by a therapist. 

Comment: A physical therapist commented that injured 
workers should have direct access to physical t~erapists. 

Response: The treating physician is responsible for the 
overall medical management of the claimant. The Department 
feels that this suggestion goes beyond the scope of the 
Department's rulemaking authority and would require a statutory 
change to be implemented. 

Comment: several providers expressed frustration that 
different insurers wanted different kinds or items of 
information, thus making it difficult tor office staff to handle 
the paperwork demands of various insurers. 

Response: The Department sympathizes with the frustration 
expressed. These rules on documentation are intended to 
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minimize those frustrations. The rules are designed to spell 
out what information insurers may demand from providers. 
However, if an insurer does not want all the information, it is 
free to ask that a provider not send it. In that circumstance, 
a provider can then determine whether it is easier to send l&as 
information to that specific insurer, or to send out all of the 
information called for by rule. The Department does not intend 
to make "spot checks" to see that all of the information is 
being transmitted. The intent is to make sure that appropriate 
and adequate information is available to insurers. 

Comment: Several comments were made that these rules don't 
provide for a remedy or a forum for resolving disputes. 

Response: The forum for disputes depend on the vintage of 
the claim (law at the time of the injury) and who is involved in 
the dispute. The forums are specified in the Workers' 
Compensation Act and in ARM 24.29. 207. Disputes between 
claimants and insurers will generally go to the Workers• 
Compensation court (via mediation if a post July 1, 1987 claim). 
Disputes between providers and insurers will generally go to 
contested case proceedings held by the Department. 

Due to the complexity of workers' compensation law and the 
variety of statutory provisions which are tied to the date of 
the claim, parties to disputes are urged to consider seeking the 
advice of their own legal counsel before deciding which forum is 
most appropriate for any given dispute. 

RULE I Pl.JRPOSE 
Comment: Many of the comments on these rules express 

general support for the efforts of the Department to make rules 
to help control medical costs in the workers' compensation 
system. 

Response: The Department appreciates the time, interest, 
and support of all those persons who made an effort to provide 
the Department with input on these rules. 

Comment: Several persons suggested that the purpose of 
these rules ought to include statements to the effect that 
quality care for injured workers is a requirement of "the 
system". 

Response: The Department agrees with the comment and has 
amended the rule accordingly to remedy the oversight. 

RYLE II DEFINITIONS 
COJII!lent: Several persons noted that the rules did not 

define the term "provider", and suggested that it be defined. 
Response: The Department agrees with the comment, and has 

added a definition of the term "provider". 
Comment: One person suggested that the term "objective 

evidence" needed a definition. 
Response: The Department agrees that 

helpful. The Department has replaced 
evidence" with the term "objective medical 
a definition for it. 

a definition might be 
the term "objective 
findings" and created 

Section (2) comment: A person suggested that the 
definition of "improvement status" should make it explicit that 
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the status was to be with respect to the goals of the treatment 
plan. 

Response: The Department agrees with the suggestion and 
has modified the definition. 

Section !41 comment: Many comments were received 
concerning the definition of "prior authorization". The vast 
majority of these same commenters also commented on RULE III, 
section (3), too. The concern was whether prior authorization 
must be obtained for each procedure in a series of related 
procedures. 

Response: The Department has clarified the definition by 
stating ·that a provider may seek prior authorization for a 
series of related procedures as well as for a specific 
procedure. The Department has also clarified the definition by 
stating that "prior authorization" is necessary only for t~e 
limited number of items specified by RULE VI. 

Section !51 comment: A Family Nurse Practitioner comments 
that the use of the ten11 "physician" is inappropriate as being 
too restrictive and excluding nurse practitioners. The same 
coiQJllents applied also to other places where the term "physician" 
or "treating physician" is used. 

Response: The Department feels that the use of the term 
"physician", as defined, is consistent with the Workers' 
Compensation Act, but that expansion of the term would not be 
consistent with the Act and S 33-22-111, MCA. If a nurse 
practitioner is providing services pursuant to the direction of 
a "physician", that would be appropriate and acceptable under 
these rules. 

Section !71 comments: Several physical therapists comment 
that the treating physician should not be required to spell out 
in detail the treatment plan that a physical therapist is to 
follow. 

Response: The comments overlook the fact that the treating 
physician may defer to the professional judgment of a provider 
in a different field in the selection of particular methods cf 
treatment. The Department directs the commenters attention to 
the last sentence of the definition. 

Comment: A physical therapist suggests that the definition 
be made more specific as to who has responsibility for 
formulating the details required in a treatment plan. 

Response: The Department feels that the definition is as 
specific as it can be, given the wide range of conditions that 
are treated under the Workers' Compensation and Occupational 
Disease Acts. 

RQLE III SELECTION OF PHYSICIAN 
Comment: An insurer noted that there is pending litigation 

concerning the validity of existing ARM 24.29.1403, and 
questions whether this rule will meet judicial scrutiny. 

Response: The Department is aware that there is pending 
litigation concerning ARM 24.29.1403, the existing rule, and 
that this rule may be held to be contrary to S 33-22-111, MCA. 
However, the Department feels that this rule should be adopted 
as part of the overall framework of utilization rules. In the 
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event this rule or ARM 24.29.1403 is found by the courts to be 
invalid, it will be amended or replaced by a rule that will 
satisfy the objections noted by the courts. 

Section C3l comments: A physical therapist comments that 
he receives a prescription from a doctor before beginning 
treatment. That prescription is updated every 30 days. He 
feels that the prescription should be adequate authorization. 
He wonders what happens if the insurer does not authorize the 
referral to the physical therapist? Isn't that letting the 
insurer overrule the medical judgment of the treating physician? 

Numerous providers also commented that requiring prior 
authorization for all referrals interferes with the sound 
medical judgment of the treating physician. Most of these 
comments also expressed dismay that prior authorization would 
cause delays in providing acute care services to injured 
workers. 

Response: The Department agrees that the language as 
proposed was too broad. The Department has removed the language 
that requires prior authorization for all referrals. Matters 
for which prior authorization is required are described in RULE 
VI. However, the Department has repeated the requirement that 
prior authorization is required for a change of treating 
physician in this rule (as well as stating it in RULE VI) so 
that a person looking at the rule on selection of physician is 
put on notice of that requirement. ~ 

Comment: Several physical therapists comment that the 
requirement for prior authorization for all referrals (see 
previous comment) does not apply to referrals by a hospital 
based providers and thus is unfair to private practice 
therapists. 

Response: The Department feels that the utilization rules 
apply to providers regardless of whether they are in a hospital 
or non-hospital setting. 

Comments: one commenter suggested that the prior 
authorization requirement should be in section (2), and that a 
process for changing treating physician should be provided. 

Response: The Department has provided a process for 
changing treating physician in RULE VI, prior authorization. 
The Department will add language to section (2) to clarify that 
a worker who wishes a change of treating physician must obtain 
prior authorization. 

Comment: One commenter felt that it was unfair that after 
a worker selected a treating physician, that physician could 
transfer "treating" status to another physician. 

Response: The Department can not force a physician to see 
or treat a worker. If a physician is no longer willing or able 
to accept the responsibilities of being the "treating 
physician", then the physician should discuss that fact with the 
worker. Typically that will occur when there is a specialist 
who is better suited to managing the worker's care, rather than 
when a physician wants to discontinue the doctor-patient 
relationship. 

comment: At least one provider questioned whether a 
consulting specialist could make referrals. 
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Response: Only the treating physician can make referrals. 
If the referral is truly for a consultation, then the treating 
physician remains responsible for the management of the worker's 
medical care. (That is not to say that the treating physician 
may not follow the advice and recommendations of the 
consultant.) However, if the intent is to transfer the 
responsibility for care and management to the consultant, then 
it is really a change in treating physicians. There is no 
prohibition against changing to a specialist for some period of 
time when the specialist is best suited to manage the case, and 
then changing back to the original physician when the 
specialist's services are no longer needed to manage the care. 
The only requirement is that prior authorization be obtained. 
Th<> Department can not imagine many instances when such a 
request could be reasonably denied by an insurer. 

RULE IV QOCQMENTATION REQUIREMENTS 
General conaveot: Providers objected to having to fill out 

additional forms without being paid for their time in doing so. 
They objected to having to send out all notes and bills within 
two days of providing services to a claimant. 

Response: The documentation requirements do not require 
use of additional forms. A provider's office notes, together 
with the billing, typically already contains all the information 

·required by this rule. once the claimant becomes an established 
patient, office notes and bills are to be sent to the insurer 
every thirty days, as required by existing rule ARM 24.29.1405. 
Office notes must accompany (or precede) the bill, so the 
insurer knows what happened at the visit it is being billed for. 
There is no requirement that notes and/or bills be sent out 
daily or weekly. The requirement of being sent "promptly" is 
intended merely to require that the notes be sent to the insurer 
in the normal course of business and without any undue delay. 

Comment: A provider suggests that each provider be 
required to furnish their license number on their bill, to 
prevent unlicensed persons from billing for services. 

Response: The Department feels that such a requirement is 
not appropriate. There is no single license system in Montana 
for all providers, and license numbers do not indicate which 
specialty they &.re from. The Department believes that this 
issue would be better addressed to the Legislature. 

Comment: An association of providers suggests that 
electronic claim filing be exempted from this rule. 

Response: The Department thanks the association for the 
comment, but declines to adopt the suggestion at this time. 

Section Cll comments: Many providers object to the 
requirement that the initial bill be sent to the insurer within 
two business days of the first visit as being overly burdensome. 
Other comments indicated that providers felt that anything other 
than their regular billing cycle was burdensome, and some 
objected to the use of additional forms. 

Response: The Department will change the time to seven 
business days. The Department will specify that the form to be 
used is the "report of initial treatment" appropriate to the 
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provider's specialty, rather than using the "appropriate ERD 
form" language. 

Comment: Several providers expressed confusion over which 
providers fell within the scope of section (l). 

Response: The D•partJtent has re.worded the section to 
clarify that this section only applies to treating physicians 
and emergency room-type care providers. 

Comment: An association of providers suggests that 
emergency rooms be exempted from this section. 

Response: In many cases, the only treatment that a worker 
obtains or needs is that which is received from an emergency 
room or similar facility. A reasonably prompt report and bill 
is needed so that the insurer can begin the claims process. 

Section C2l comment§: Some providers objected to having to 
send in the treatment plan within two business days. other 
providers objected that they can't decide what treatment is 
appropriate unt.il they have a diagnosis. 

Responso;;: There is no ''two day" requirement for treatment 
plans. The requirement of being sent "promptly" is intended 
merely to require that the treatment plan be sent to the insurer 
in the normal course of business and without any undue delay. 
Although a treatment plan may consist of a plan to first obtain 
a diagnosis (see definition in RULE II) , the Department has 
clarified the intent of the rule. 

comment: several physical therapists stated that it is not 
reasonable to require every change in the treatment plan be 
noted, since their treatment plan may change on a daily basis in 
response to the condition of the worker. 

Response: The Department has clarified the rule to state 
that overall changes must be noted. The same concern is also 
addressed in a change in RULE v, section 1. 

Section C3l commeoj;: A chiropractor questioned whether 
supplemental reports will have to be furnished in addition to 
the documentation required by this rule. 

Response: The existing rule which required supplemental 
chiropractic reports, ARM 24.29.2001, is being repealed as part 
of this rulemaking process. 

Comment: A provider asked whether this rule meant that a 
worker must see the treating physician every 30 days. 

Response: The rule is not intended to require the worker 
to see any provider at any set frequency, regardless of the 
medical need for a visit. The rule is intended to require that 
if a worker is seen by a provider, then the office notes and 
bill, plus the other items, must be sent to the insurer within 
a maximum of 30 days. 

Section C4l comments: A physical therapist commented that 
the "special treatment" for health clubs and home health care 
services is unfair and inappropriate. He stated that there 
should be supervision of health club activities. He also 
suggested that home health care services be subject to Medicare 
criteria. 

Response: The treating physician has the obligation to 
monitor these services, and remains responsible for providing 
the information showing that there is a medical need for them. 
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Montana law sets the parameters for when 'such services are 
appropriate; there is no statutory authority for the Department 
to make a rule imposing Medicare criteria. 

Section 15l comments: A provider suggested that the rules 
should provide a way to compensate providers for the time spent 
in fulfilling the documentation requirements. 

Response: The Department does not believe that providers 
should bill out their time spent in billing insurers. 
Presumably the provider keeps office or chart notes which 
contain the information concerning how the worker is progressing 
toward the treatment goals, and showing when the visit was made. 
Likewise, the Department presumes that sending out a bill for 
services is part of the customary off ice functions of the 
providers' business. No special charge is justified for these 
customary functions. 

RULE V IMfROVEMEHT STATUS 
Comment: A physical therapist commented that her 

association supports the Department's rule which recognizes that 
sometimes there is no improvement, or negative improvement, 
despite ongoing treatment. 

Response: The Department appreciates the comment. 
Comment: A provider comments that it is unreasonable to 

require improvement on every visit. 
Response: The rule does not require improvement; it 

requires information as how the worker is responding to the 
treatment. 

RQLE YI PRIOR AQTHORIZATION 
General cqmments: Most providers felt that the proposed 

rule is burdensome and the process of obtaining prior 
authorization is too slow, causing hardship on claimants. Many 
of these comments were made in conjunction with comments 
concerning the need for prior authorization for all referrals 
(RULE III comments). 

Some providers felt that "verbal authorizations" simply 
don't work. Other providers felt that requiring all 
authorizations to be in writing was unworkable, too. 

Response: The Department has clarified the scope of when 
prior authorization is needed (see RULE III comments and 
responses) . 

Providers have a choice of requesting prior authorization 
either in writing or orally, as they do under existing practice. 
The Department recognizes that some providers will always seek 
authorization in writing, while others will typically seek 
verbal authorization. 

Comment: Several physical therapists comment that not only 
must the treating physician get prior approval before referring 
a worker to the therapist, but the therapist must also get prior 
authorization before treating the worker. 

Response: The Department's amendlnents to this rule and 
RULE III clarify that routine referrals for reasonable and 
appropriate physical therapy do not require prior authorization. 
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comments: several providers stated that allowing the 
insurer the right to require prior authorization amounts to 
letting the insurer practice medicine. Several providers 
questioned the competence of claims staff to make those 
decisions. 

Response: As noted above, the rule as proposed was too 
broad, and has been substantially amended to limit the number of 
situations where prior authorization is required. However, the 
concerns expressed may still remain. The Department notes that 
the insurer can not be unreasonable in withholding 
authorization. If an insurer does not have legitimate reasons 
for withholding authorization, both the provider and the worker 
can challenge the insurers' decision. One of the comments and 
~he response in the Matters of General Applicability addresses 
the issue of the forum for resolving the dispute. 

Conunent: A comment was received that additional rules 
should be developed that would clarify that the insurer may be 
liable for the medical consequences of denial of services. 
~: The worker has recourse against the insurer 

under the terms of the Workers' Compensation Act, and perhaps 
other law. The Department does not have regulatory authority to 
expand the remedies available to the worker. The rule states 
that: "The ineurer may not unreasonably withhold its 
authorization." If the provider feels that the insurer has 
unreasonably withheld its authorization, it may resolve the 
dispute through a contested case hearing before the Department. 

Colllll!ent: A physical therapist requested that guidelines be 
developed for what is "unreasonable withholding" of 
authorization. 

Response: The rule states that reasonableness will be 
judged in light of the circumstances surrounding the medical 
procedure and the claim. Reasonableness must be judged on a 
case-by-case basis. The Department does not feel that any 
specific guidelines can be developed in this area. If the 
provider feels that authorization has been unreasonably withheld 
it may request a contested case hearing. 

Comment: One physical therapist asked for clarification as 
to what specific information is required to get prior 
authorization. 

Response: The request must contain enough information to 
allow the insurer to make an informed decision regarding 
authorization. Information that would be required will vary on 
a case-by-case basis depending on the nature of the claim and 
the circumstances of the request. The Department does not feel 
that it can detail what specific information might be required 
in any given case. 

comment: One physical therapist questioned how long prior 
authorization was good for. 

Reswnse: The provider and insurer should discuss if there 
are any limitations as to the length of time in which the 
service(s) are to be performed. How long the authorization is 
good for will vary on a case-by-case basis. 
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Comment: One person questioned who was responsible for 
notifying the referral physician that prior authorization had 
been granted. 

Response: The Department expects that the treating 
physician would be in contact with the physician to whom the 
referral was made and would pass on the authorization. 

comment: A physical therapist comments that physicians 
will be unwilling to obtain prior authorization, and this will 
place the burden on the injured worker or his attorney. 
~~: Only a limited number of activities require 

prior authorization. The Department does not feel that this 
rule will create a significant amount of additional work for the 
physicians and their office staff. The Department does not 
believe that physicians will decline to request authorization. 

Comment: A question was received whether prior 
authorization guarantees payment for the procedures performed. 

Response: While prior authorization will generally provide 
assurance that the services will be paid for by the insurer, 
there is no "guaranty" of payment. However, an insurer would 
have to have a compelling reason to deny payment for a service 
which it had authorized. The Department can imagine that an 
insurer might authorize a procedure, based on information that 
the service was related to the covered condition, only to later 
discover that the need for the service was due to a non
occupational condition. Recourse for the provider is available 
through contested case hearing if the provider believes that the 
insurer is unreasonably withholding payment for the services 
authorized. 

comment: A provider commented that the injured workers 
should be responsible for obtaining the prior authorization 
required in this rule. 

Response: The Department believes that providers are in a 
better position than injured workers to be knowledgeable of 
prior authorization requirements. The Department believes that 
the public is better served by having the requirement remain 
with the provider. 

Section 111 copunents: A "reasonable period of time" is not 
defined. 

Response: There is no arbitrary period of time that is, or 
is not, "reasonable". Reasonableness must be judged in light of 
the circumstances. However, there is a presumption in Section 
2 that 14 days advance written request for authorization is a 
reasonable period of time. Nothing in the rule implies that a 
period of less than 14 days is unreasonable per se. 

Comment: A physical therapist would like to see guidelines 
established for what is "unreasonable withholding" of 
authorization. 

Response: The reasonableness of an insurer's actions can 
only be judged in the context of the facts surrounding the 
particular claim. Given the need for particularized 
consideration of those facts, the Department does not feel that 
such guidelines can be established by rule. 

Comment: A comment was received expressing a concern that 
in the last sentence of Section (1), the "procedure" used should 
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not he a factor in deciding the reasonableness of the request, 
and that a claimant should not be thwarted by procedural 
hurdles. 

Response: The Department will clarify its meaning by using 
the phrase "medical procedure" in th• lest sentence. The 
Depart•ent foresees that some medical procedures might, by their 
nature, necessarily have a shorter or longer "lead time" than 
others. 

comment: A physical therapist suggested that the rule 
should he changed to state the insurer "must" state the reason 
for denying prior authorization. 

Response: The Department agrees with the suggestion and 
has amended the rule accordingly. 

Section 12l comments: Several persons noted that the rule 
as proposed could let the insurer wait until the day of a 
procedure to deny authorization, even though more than 14 days 
have elapsed. 

Response: The Department will change the rule so that if 
written authorization is sought, the insurer must respond within 
14 days or else the authorization is automatically granted. 
Denials made during the last three days of the 14 day period 
must also be made by telephone or fax. The Department hopes 
that insurers will make every effort to respond to written 
requests sooner than in 14 days, but feels that two weeks is a 
reasonable time in which to respond. Providers will continue to 
have the option of seeking verbal authorization, which will be 
a speedier way of getting authorization for procedures. 

Comment: Several providers complained that the rule will 
allow a "pocket authorization" whereby insurers will just let 
the 14 days expire, rather than giving the authorization in a 
more timely manner. 

Response: The Department feels that the rule strikes a 
reasonable compromise between no rule, a rule that doesn't 
provide for a default authori~ation, and a rule that imposes a 
more stringent response time. The Department feels that with 
the clarification of this rule and RULE III, a workable system 
is being adopted. The Department also notes that insurers have 
a self-interest in seeing that workers receive treatment as 
promptly as possible, with the goal of the worker returning to 
the workplace (and getting off wage loss benefits) as soon as 
possible. 

Sectigp (Jl cOl!ID!ent: A medical provider suggested that the 
insurer should be responsible for confirming that prior 
authorization was granted verbally, instead of the medical 
provider. 

Response: The Department notes that the provider is not 
required to send a confirmation to the insurer. The Department 
believes that it is in the provider's own interest to confirm 
the verbal authorization. In the event of a dispute, many 
providers would hesitate to have to rely upon an insurer having 
protected the provider's interests by writing a confirming 
letter. This rule is intended to establish an evidentiary 
burden of proof in the event of a dispute going to contested 
case proceedings. 
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section C4! Cal comment: A provider notes' that this section 
is confusing and unclear as to its intent and meaning. 

Response: The Department agrees with the observation and 
has amended the section to clarify the meaning. 

Sections C4! Cb! and lc! COl!QIIents: A provider questions 
whether they would be forced to turn a patient away once they 
found out that the patient has not been treated for a workers' 
compensation injury within the last six months, or has reached 
maximum medical healing. 

Response: The provider may need to review their medical 
records for the worker and obtain authorization if needed prior 
to the appointment. The provider may wish to inquire whether 
the condition is work-related and a new or old injury, if the 
worker is a new patient. If the worker is already there for the 
appointment, the provider may call the insurer and get 
authorization. 

Section 141 le\liyl comment: One physical therapist 
commented that a time limit should be placed on memberships in 
health clubs. 

Response: The treating physician remains responsible for 
the overall medical management of the patient and can place 
limitations on health club memberships as they feel appropriate. 
The Department does not feel revision of the rule is necessary 
to clarify this issue. 

Section 14\ le\Cvil comment: A physician feels it will be 
burdensome for physicians to document the length of time a 
patient has been on pain medication. 

Response: The treating physician is responsible for the 
overall medical management of the patient. Therefore, their 
medical file should contain sufficient documentation regarding 
prescriptions to determine if the patient has been on pain 
medication for a period of six months. The Department does not 
feel that this will cause the provider to be unduly 
inconvenienced. 

Section 141 Ce\ <viii\ comroent: several physical therapists 
comment that this would indicate that prior authorization is 
required before one physical therapist could "cover" for a sick 
or vacationing colleague, even if in the same office or clinic. 

ReSponse: The rule is intended to require prior 
authorization for a permanent change from one provider's 
specialty practice to the specialty practice of a different 
provider. The Department will clarify the rule by sta~ing that 
an occasional and temporary change in provider due to illness, 
vacation or emergency does not require prior authorization. 

Rule VII SECOND OPINIONS 
Comment: A provider association suggested the rule be 

amended to allow the injured worker to also obtain a second 
opinion. 

Response: The Department feels the current workers' 
compensation law allows an injured worker to request a second 
opinion or undergo any medical procedure at the worker • s own 
eXpense. To the extent the commenter suggests that a worker 
should be permitted a right to a second opinion at the expense 
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of the insurer, the Department believes that it does not have 
the authority to make such a rule. Nothing in the rule 
prohibits an insurer from paying for a worker-requested second 
opinion. 

RULE VIII MEDICAL EQUIPMENT AND SUPPLIES 
Comment: Two comments were received stating that the 30\ -

$30.00 provision was unreasonable and arbitrary. One provider 
stated that $30.00 is not sufficient to cover the cost of 
assembling or fitting a $2,500.00 wheel chair. 

Response: The Department's intent was to limit the mark-up 
on goods where there is no "value added" by the provider. The 
Department has amended the rule to exclude hospitals, pharmacies 
and supply houses. If a provider adds value to an item (such as 
complex assembly, modifications or special fabrication) then 
that is service for Which a reasonable fee can be charged. 
Merely unpacking an item is not a "value added" service. While 
extensive fitting of devices may be billed for, simple fitting 
(such as adjusting the height of crutches) is not billable. 
Based upon discussions with the advisory committee, the 
Department believes that the limitation in the rule is 
reasonable. 

Comment: Insurers and providers should be allowed some 
flexibility as to whether invoices mY§1 be sent with every bill 
for goods. 

Response: The Department has amended the rule to allow 
insurers to decide if they want an invoice on any given item. 

RULE IX PISALLOWEP PROCEDURES 
Comment§: A chiropractor suggested the Department look to 

the licensing boards for guidance in making determinations 
regarding disallowed procedures. 

Response: The Department agrees licensing boards are an 
excellent source for guidance in this area. However, the 
Department feels the language of the rule as proposed does not 
preclude the department from utilizing licensing boards as well 
as other knowledgeable sources in the medical community to 
determine if procedures should be disallowed because the 
procedure is not generally accepted. 

Comment: A •edical doctor testified in support of the 
proposed rule to specifically disallow thermography as a payable 
procedure. The doctor also submitted written material from 
medical publications in support of his comments. 

Response: The Department appreciates the support from the 
doctor in regards to this rule. 

RULE X USE OF FQ sgiEDULE$ 
Comment: An association of providers suggested the 

Department adopt tne Health Care Procedure Coding System (HCPCS) 
in order that uniqu• coding systems are not fostered !or 
~orkers' compensation. 

ReSDQQSe: The Department is aware that hospital and non
hospital medical providers will be reimbursed on a different 
basis. The Department intends to update the hospital rules in 
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the near future based on legislation which may be passed by the 
1993 legislature. However, the language in 39-71-704, MCA, 
specifically recognizes services provided by hospitals are 
different from services provided by non-hospital medical 
providers. Therefore, differences in reimbursement will 
naturally and justifiably occur. 

Comment: The association also commented that coding 
disputes should not serve as a reason to delay payments. It 
suggested the rule require payment to be made, disputes resolved 
by the Department retrospectively, and adjustments to payments 
be made retroactively. 

Response: The Department thanks the association for 
bringing this concern to light. However, this subject did not 
surface during the discussions with the advisory committee in 
the development of these rules. Adding a rule relating to this 
issue would represent a significant change to the rules as 
proposed and would require rewriting and renoticing the rules. 
This suggestion will be taken under advisement by the Department 
and may be noticed in new rules at some time in the future. 

Comment: An association ot private insurers also suggested 
that medical fee schedules are better tied to the relative value 
schedules for the federal Medicare programs which provides a 
more efficient and adaptable method of regulating fees. 

Response: Various methodologies were discussed by the 
advisory committee formed by the Department to obtain advice in 
regards to the rule. The consensus was to adopt the Relative 
Values for Physicians (RVP) system. The primary reasons for 
this decision were the relative values are updated on a 
quarterly basis which 'Will keep the system current and the 
system utilizes the Current Procedural Terminology (CPT) codes 
which are generally in use by non-hospital medical providers in 
Montana. In addition, Medicare cost increases are not limited 
to increases in the state average 'Weekly wage. 

Comment: several physical therapists who commented 
suggested the rules be revised to add a provision which would 
preclude an insurer from receding bills for services submitted 
by medical providers. 

Response: The Department agrees the insurer should not 
recede procedures billed unless it is evident that the bill has 
been miscoded. If insurers are iaproperly recoding bills, the 
provider has the option to request a contested case hearing 
before the Department. The Department feels, similar to the 
response to a comment relatinq to the potential for delay of 
payments resulting from codinq disputes, that adding a rule 
relating to this issue would represent a significant change to 
the rule as proposed which would require renoticing the rule. 
The comment will also be taken under advisement and considered 
for future revisions of this rule. 

Comment: A chiropractor commented that, for the same 
service, all medical providers who are authorized to perform the 
service should receive the same fee. 

Resoonse: The Department feels that under current law, it 
is justified in setting different fees for services rendered by 
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a physician and similar services rendered by a another type of 
medical service provider. 

Comments: A commenter suggested that physical therapists 
should not be allowed to use the r•lative value for physicians 
tee schedule. 

Response: The Department has developed a separate fee 
schedule for physical therapists and occupational therapists, 
RULE XVII. Those providers are not allowed to use the Relative 
Value for Physicians established in this rule. 

Comment: A physician questioned how physician assistants 
and nurse practitioners are paid under the fee schedule. 

Response: Section (l) (c) addresses this question. The 
appropriate CPT procedure code (but not the unit value) should 
be used for the service and the tee charged must be 
"reasonable". Section (9) states that when a procedure is not 
covered by these rules, a reasonable fee may not exceed the 
usual and customary fee charged to non-workers' compensation 
patients. 

RULE XI CONVERSION FACTORS - METHODOLQGY 
Comment: An association of private insurers stated they 

did not support tying fee schedules to the state's average 
weekly wage because there is no factual basis to link the 
average weekly wage and medical costs as a control on escalating 
medical costs. The association suggested it would be more 
appropriate to use the Medicare fee schedule. 

Response: The Department appreciates the concern expressed 
by the association, however 39-71-704 (4), MCA, clearly 
restricts the increase in medical costs payable to the annual 
percentage increase in the state's average weekly wage. 

RULE XII ACUPUNCTURE FEES 
No specific comments were received on this rule. 

RULE XIII DENTAL SPECIALTY AREA FEES 
No specific comments were received on this rule. 

RULE XIV PHYSICIAN FEES -- MEDICINE 
General comments: A physician objected to having to fill 

out additional forms without being paid for his time in doing 
so. He particularly found paperwork submitted by rehabilitation 
providers to be burdensome. 

Response: Physicians may charge for time spent reviewing 
rehabilitation reports and commenting on job descriptions, using 
the appropriate procedure code and unit value. 

Comment: An insurer commented that it felt that it was 
improper to include chiropractors in the same rule as medical 
doctors. The insurer continued by suggesting that because the 
current Procedural Terminology ("CPT") was developed by a 
physician group, it should not be used by chiropractors. 

Response: The Department believes that, given the current 
state of workers• compensation law, which allows chiropractors 
treating physician status and grants them equal status with 
medical doctors, it would not be proper to restrict the scope of 
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their practice beyond what is permitted under their licensing 
laws. To the extent that the CPT describes the services that 
chiropractors perform, it seems that it would be inefficient for 
insurers to have to use a different set of codes for 
chiropractic service billing. 

comment: The insurer also commented that it was concerned 
that allowing chiropractors to bill for a full range of services 
would cause medical costs to rise by more than the amount 
allowed by law. 

Response: The Department believes that its rules are 
consistent with the 1991 amendments to 39-71-704(4), MCA 
[Chapter 574, L. 1991]. The Department contends that overall 
medical costs under these rules will be within the statutory 
limits. The new fee schedule in these rules contains many 
procedures which were not included in the "old" fee schedule, 
and thus the Department believes that costs will be reduced as 
many more services become subject to the fee schedule. 
Likewise, the utilization rules will help reduce the overall 
growth of medical costs. 

The Department has been advised that chiropractic fees 
account for only 4\ of the state Fund's medical costs, with fees 
for medical doctors and hospitals accounting for 92\ of costs. 
The remaining 4\ of costs come from physical therapy and 
occupational therapy costs. Assuming that the State Fund ' s 
experience with medical costs is reasonably representative of 
all insurer's costs, the Department believes that even a 
significant percentage growth of current chiropractic costs will 
not outweigh the savings obtained by adoption of these rules. 

RULE XV PHYSICIAN FEES -- ANESTHESIA SPECIALTY AREA 
No specific comments were received on this rule. 

RQLE XVI PHYSICIAN FEES -- CHIROPRACTIC EVALUATIONS 
No specific comments were received on this rule. 

RULE XYII PROVIDER FEES -- OCCUPATIONAL AND PHYSICAL THERAPY 
SPECIALTY MEA 

General comments: Several providers suggested that the 
Department use fees and codes that had been previously agreed to 
by the state Fund. 

Response: The Department has an independent regulatory 
function and obligation which it can not delegate to private 
individuals or other organizations. The Department beli&ves 
that its overall approach to implementing these fee schedule 
rules is in the best interests of the workers' compensation 
system and the people of Montana. 

comment: A physical therapist suggested that 
chiropractors, physicians, and occupational therapists not be 
allowed to practice physical therapy. 

Response: Many of the physical therapy procedures are 
within the scope of the licensure of chiropractors, physicians, 
and occupational therapists. The fact that there may be an 
overlap of certain procedures does not, in the Department's 
opinion, mean that other providers are "allowed to practice 
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physical therapy". To prohibit those providers to perforlll 
procedures would be outside of the scope of the Department's 
rulemaking authority and would require legislative change. The 
Department believes that the concern expressed is better 
addressed by the appropriate professional licensing bodies that 
regulate the various medical specialties. 

Co!!!lllents: Numerous comments were received recommending 
that occupational therapists be removed from this rule. Several 
physical therapists stated that they were "insulted" by the 
inclusion of occupational therapists in the rule. Still other 
comments advised that the specific codes which occupational 
therapists can perforlll should be identified within the fee 
schedule in some manner. Other comments received recommended 
that the occupational therapists remain part of this rule. 

Response: The Department recognizes that many providers 
have strongly held beliefs on this topic. The Department 
recognizes that while some of the codes in the fee schedule may 
be used by occupational therapists, there are others that are 
outside the scope of occupational therapy practice. 

The rule prohibits a provider from billing for a procedure 
that is outside of the provider's scope of licensed practice. 
Performing or billing for a procedure outside of a provider's 
scope of practice is unethical and could result in action taken 
by the provider's licensure board. It is the opinion of the 
Department that the professional licensing boards, rather than 
the Department, are better equipped to decide what constitutes 
the scope of a field of practice, as well as providing a more 
appropriate forum for those disputes. 

The Departlllent believes that the rule as proposed also 
appropriately accommodates any pending legislative and statutory 
changes to the occupational therapy laws. The Department 
respectfully declines to change the scope of this rule. 

Comment: A suggestion was made that physical therapy 
evaluations should be required at the onset of treatment of 
every injury. 

Response: The Department notes that the treating physician 
is responsible for the overall medical management of the injured 
worker. The physician determines the medical needs of the 
worker and can refer the injured worker to a physical therapist. 
The Department does not presently have the regulatory authority 
to enact the suggested requirement. 

Comments: Comments were also received that the physical 
anci occupational therapy fee schedule did not reflect the 
increase of 4.02\ for 1992 required by 39-71-704(4), MCA (1991). 

Response: The Department disagrees with the implication 
that any specific increase in fees is mandated by law. Section 
39-71-704 (4), MCA, states in part: "After Oecelliber 31, 1991, 
the percentage increase in medical costs payable under this 
chapter may not exceed the annual percentage increase in the 
state's average weekly wage • " The Departlllent believes 
that there is no requirement that specific, individual fees go 
up. 

These rules adopt a new coding system, based on the RVP. 
There is no direct, code-to-code comparison of procedures 
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allowed under the "old" versus the "new" system. The Departll!ent 
believes that given the inherent change involved in conversion 
frol!l one coding system to another, there will naturally be 
certain procedures which, when viewed by themselves, are 
inequitable when the fees under one systelll are col!lpared to the 
fees under the other system. However, the Departlllent believes, 
based upon the advice of the mel!lbers of the advisory committee 
and the recommendations of its own staff, that the overall fee 
schedule is appropriate and fair. 

Section ( 4l comments: As noted above, many providers 
objected to the requirell!ent that prior authorization was 
required for referral to physical or occupational therapy. 

Response: The Department has amended the rule to eliminate 
the requirement that the initial referral have prior 
authorization. 

Section {6) comment: A comment was received that, while 
the tillle element allowed within procedures was eliminated, 
section (6) was still referencing time. 

Response: Certain procadure codes still contain a time 
element. The Department believes that section (6) should remain 
in the rule. 

Section 17) comments: Comments were received that the 
definitions contained within some procedure codes were redundant 
or would lead to confusion over which codes should be used when 
billing. The commenters suggested that more clear and concise 
definitions were needed. 

Response: The Department agrees that certain codes in the 
proposed fee schedule are redundant and has removed 98950 and 
97772 from the rule. Definitions for many of the procedures 
that are contained in the fee schedule were drafted with the 
assistance of the Montana Chapter of the Alnerican Physical 
Therapy Association, and the Department has in many instances 
relied on their expertise in this matter. The Department 
thanka the Chapter for its many hours of advice and assistance. 

Comment: Several physical therapists urged the Department 
remove the combination codes from the occupational and physical 
therapy fee schedule. 

Response: The Department feels that when the provider is 
performing 5Ultiple procedures in the same visit, economies of 
scale can be realh:ed because of time savings of performing 
multiple procedures. The Department has carefully considered 
these suggestions. Department staff lllet with the advisory 
committee on March 4, 1993. Committee members received a copy 
of all the oral and written testimony presented concerning the 
hearing as well as all of the written comments received by the 
Department. At the meeting the physical therapy provider 
mel!lber ( s) representing the Montana Chapter of the AIDer ican 
Physical Therapy Association felt that the reimbursement 
schedule, as lllodified in the March 4 meeting, provided for 
adequate compensation. Based on their expert input, and the 
recollll!lendation of staff, the Departlllent declines to make further 
changes to the rule in these areas. 

Comments: A comment was received that insurers should not 
be able to recode procedures that providers have included on 
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their bills. An insurer representative opposes letting physical 
therapists "unbundle" combined procedures. 

Response: The Department agrees the insurer should not 
recede procedures billed unless it is evident that the bill has 
been miscoded. If an insurer improperly recedes a bill, the 
provider has the option of requesting a contested case hearing 
before the Department. 

Comment: Several people commented that their billing 
procedures are computerized and they would have difficulty 
programming procedure codes 97200 and 97301 due to their 
complexity. consequently, they might have to resort to manually 
adjusting bills for these procedures. New definitions were also 
suggested for procedure codes 97200 and 97301. 

Response: The Department recognizes the complexity of 
codes 97200 and 97301. These codes were developed in 
conjunction with the input of physical and occupational 
therapists. Based on these comments, the Department has, in 
conjunction with the advice from the Montana Chapter of the 
American Physical Therapy Association, adopted new definitions 
for these procedure codes. The Department hopes these changes 
to the definitions of these procedures will make these codes 
easier for providers to include in their computerized billing 
programs. 

Comment: one provider commented that the Department should 
add procedure codes for telephone consultations. 

Response: While the Department recognizes that additional 
procedures may be performed that are not listed in the fee 
schedule, it feels that the most commonly used procedures are 
included. Procedures not otherwise covered may be billed using 
97799. 

Comment: A question was received regarding how a provider 
would bill for the time required to fit and instruct a patient 
in the use of equipment or supplies under code 97880. 

Response: In response to this and other similar concerns 
the Department has amended Rule VIII to allow providers to be 
reimbursed for adding value to the medical equipment or supplies 
being furnished. Services provided that are not covered by a 
specific procedure code can be billed under 97799. 

COll!l!lent: A question was raised regarding whether procedure 
codes 97544 and 97546 require that the therapist actually 
supervise the worker the entire time the procedure is performed. 

Response: The Department feels that the therapist is in 
the best position to exercise the professional jud~t as to 
what supervision is appropriate. The provider remains obligated 
to follow, at a minimum, the standard of care required by that 
provider's profession. 

Comments: Comments were received from physical therapists 
that when comparing the unit values of various procedures, the 
relative unit values do not reflect the complexity or time 
required to perform the procedure. Some physical therapists 
suggested the Department consider raising the unit values to 
reflect adequate reimbursement for overhead and equipment costs. 
Other suggestions were that more complex or time consuming 
procedures should be reimbursed at a higher rate. As an example 

Hont.ana Administrative Register 6-3/25/93 



-424-

the provider contends that the hubbard tank should be reimbursed 
at a higher rate than pool therapy while 97241 includes group 
pool therapy or hubbard tank at the same relative unit value. 
A provider suggests "hands on" procedures performed by a 
licensed physical therapist should be compensated at a higher 
rate than treatment performed by an aide or non-professional. 

Several providers suggested the Department should consider 
raising or lowering the relative unit values associated with 
various procedures. The procedure codes identified and the 
collllDents made were: Additional time codes associated with 97200 
and 97301 need to be added to allow for adequate reimbursement; 
unit values should be increased to 9 or 10 for 97200 and 12 to 
13 for 97301; additional time codes were also suggested for 
97110, 97112, 97114, and 97116; 97050, 97200, and 97301 do not 
allow for adequate reimbursement for comprehensive treatment to 
multiple areas; 97134 is valued too high; 97010 through 97050, 
97241, 97544, 97546, 98950, 98951, and 99085 are valued too low; 
8.5 units was suggested for 97544 and 97546; 3.5 units was 
suggested for 98950, 98951, and 99085; and the maximum hours 
allowed under 97770 should be raised to 8. 

Resoonse: The Department has carefully considered these 
suggestions. Department staff met with the advisory committee 
on March 4, 1993. committee members received a copy of all the 
oral and written testimony presented concerning the hearing as 
well as all of the written comments received by the Department. 
At the meeting the physical therapy provider member(s) 
representing the Montana Chapter of the American Physical 
Therapy Association felt that the reimbursement schedule, as 
modified in the March 4 meeting, provided for adequate 
compensation. The Department has adjusted codes 97200, 97301, 
97544, 97546, 97752, and 97762. Based on their expert input, 
and the recommendation of staff, the Department declines to make 
further changes to the rule in these areas. 

"RULE XYIII" INO RULE PRQPOSEDl 
comment: Several physical therapists commented on this 

"rule". 
Response: It appears that these commenters were 

responding to an earlier draft of these rules, and not the text 
as officially noticed. 

MISCELLANEOUS COMMENTS: 
comment: One physician noted that the rules do not make 

provision for an anonymous hotline to report abuses by 
claimants, providers and lawyers. The comment suggests that the 
rules include the hotline and that it be highly publicized. 

Response: The Department has such a toll-free hotline 
already, 1-soo-wc ABUSE [1-800-922-2873]. This "fraud hotline" 
does not need to have an administrative rule to be in existence. 
The Department will endeavor to further publicize the existence 
of the hotline and encourage its use to the greatest extent 
possible, within the budgetary constraints of the Department. 
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COlDll!ents: The responsibilities of the injured worker 
should be more clearly spelled out. Workers who don't show up 
for appointments should have their benefits stopped. 

Rlsponae; Most of the workers' obligations are detailed in 
the statutes. The Department does not have regulatory authority 
over benefit termination. 

Comment: The Department's rules do nothing to educate 
illiterate workers about their duties under the law. 

Response: The Department strongly encourages all 
employers, insurers, and providers to provide information to 
illiterate workers. One role of the Department is to provide 
information to the general public on workers' compensation 
matters. However, that function is outside the scope of these 
rules. 

COIJ!I!ent: A provider notes that sometimes workers don •t 
specify that the injury is work related. Othertimes, the worker 
fails to file a claim after receiving treatment. Sometimes 
injured parties insist that non-work related injuries be billed 
to workers' compensation insurers. 

Response: The Department sympathizes with providers, but 
it can not force a worker to file a claim. A provider should 
not send in bills that are clearly not related to on the job 
conditions. The Department encourages providers, employers and 
insurers to report suspected cases of fraud and abuse to the 
Department and the affected insurer. 

Comment: several persons commented on differences between 
the "matrix" and these rules. 

Response: The "matrix" is not a part of these rules. The 
Department and its advisory group developed the matrix as a tool 
to help draft the utilization rules. It appears that the same 
persons who commented on the matrix also based their other 
comments on draft versions of these rules rather than on the 
officially noticed text. 

Comments: One person suggested that the Department make 
rules to allow insurers or rehabilitation providers to refer 
workers for Functional Capacity Evaluations. Another suggested 
that employers should be allowed to authorize medical 
procedures. 

Response: The Department thanks these commenters for these 
suggestions. The Department feels, however, that these 
suggestions are outside of its rulemaking authority, given the 
statutes in existence. 

4. After consideration ot the comments received on the 
proposed rules, the Department has adopted, the new rules either 
as proposed, or with the following changes as noted (new 
material is underlined, deleted material is interlined): 

R!Jl.E I [24.29.15011 PUBPOSE (1) The purpose in 
developing ut~lizati?n rules is to addPeee ~fte Pieie~ eee£ ef 
•••heal •eP "1ees l;R WEtPltell!'e 1 eempeReat.ien assure that 
appropriate quality and cost effective medical services an~ 
available to individuals iniured on the job. Health care 
programs outside the workers' compensation arena such as the 
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federal Medicare and Medicaid programs, as, well as private 
health insurers, have had medical cost containment measures 1n 
place for some time. While reimbursement for medical services 
will continue to be based on fee eerviee schedu~, the need for 
cost containment measures similar to those implemented in the 
non-workers' compensation area has been recognized. 

(AUTH: Sec. 39-71-.203, MCA; IMP: Sec. 39-71-704 1 MCA.) 

RULE II (24, 29, 15041 DEFINITIONS As used in this 
subchapter, the fallowing definitions apply: 

(1) Same as proposed. 
(2) "Improvement status" means written information that is 

complete, clear, and legible, which identifies objective 
e-~eflee medical findings of the claimant's medical status ~iJ:)l 
.respect to the tn.atmJmL.I!.La.n. 

(3) Same as proposed. 
(4) ~llZ~ Mli:Q;i.s;;Sil Findings"_..l!I~ILM~~~ 

~is eul;!l;;tantJ.~ed by c.li:ai~st.LtiDW..nru;.....~~ 
.include. but- are ng:LJ.im;ited :tt?...___Q!l~QLmotion, atrophy_,_ 
muscle strength, muscle spasm. ~n~~@_,_ 
Cmnplaints of pain in the absence of clinical findings areJ)o_t 
considered objective medical findings. 

+++i2l "Prior authorization" means that for thosg 
matters identified by Rule VI the provider receives (either 
verbally or in writing) authorization from the insurer to 
perform a specific procedure or series of related procedures, 
prior to performing that speeifie procedure. 

-t5tlll "Physician" means those persons identified by 
section 33-22-111, MCA, practicing within the scope of the 
providers' license. 

(7) "Provider" means any health care provider, unless the 
context in another rule clearly indicates otherwise. "Provider" 
does not include pharmacists nor does it include a supplier o~ 
m§gical equipment who is not a health care provider. 

-f6+1ll "Treating physician" means the physician selected 
in accordance with RULE III. 
~~ "Treatment plan" means a written outline of how 

the provider intends to treat a specific condition or complaint. 
The treatment plan must include a diagnosis of the condition, 
the specific type(s) of treatment, procedure, or modalities that 
will be employed, a timetable for the implementation and 
duration of the treatment, and the goal(s) or expected outcome 
of the treatment. Treatment, as used in this definition, may 
consist of diagnostic procedures that are reasonably necessary 
to refine or confirm a diagnosis. The treating physician may 
indicate that treatment is to be performed by a provider in a 
different field or specialty, and defer to the professional 
judgment of that provider in the selection of the most 
appropriate method of treatment; however, the treating physician 
must identify the scope of the referral in the treatment plan 
and provide guidance to the provider concerning the nature of 
the injury or occupational disease. 

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.) 
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RULE III [24.29.15111 SELECTION OF PHYSICIAN 
(1) Same as proposed. 
(2) The worker has a duty to select a treating physician. 

Initial treatment in an emergency room or urgent care facility 
is not selection of a treating physician. The selection of a 
treating physician must be made as soon as practicable. A 
worker may not avoid selection of a treating physician by 
repeatedly seeking care in an emergency room or urgent care 
facility. The worker should select a treating physician with 
due consideration for the type of injury or occupational disease 
suffered, as well as practical considerations such as the 
proximity and the availability of the physician to the worker. 
A worker must obtain prior AUthorization before changing 
treating physician. 

(3) only the treating physician may refer an injured 
worker to another nealtb eare provider. BMeeJI\: ht al'l emeFijfeHey, 
\:he t.Fea\:iH'!j phyeieiaR llltlat. eet.aiH Jll"iBF IHit.he't"iBat.iBR eefere 
111alliR'!j a 't"efelt'ral. The treating physician remains responsible 
for the overall medical management of the injured worker, 
despite the referral. If the treating physician transfers that 
responsibility to another physician, the physician loses the 
status of being the worker's "treating physician" and will not 
be able to make referrals. Prior authorization is required for 
change of treating physician. 

(AUTH: Sec. 39-71-203, MCA; IMP: Sec, 39-71-704, MCA.) 

RULE IV r 24,29. 1513 J DOCUMENTATION REOUIRE!fEHTS ( 1) H 
t-he J!Fe•~iser is seeil'lljf When a treating physici;m, emtu;:gency room 
or similar urgent CAre facility sees the claimant for the first 
time (related to the claim) ot.fier t.hal'l oR referral, the provider 
must furnish to the insurer the initial report and il'lit.ial 
treatment bill for isheil" SJieeialt.y area on the appropriate ERe 
first report of treatment form within ~ 1 business days of the 
visit. 

(2) By Het la't.el" t.hal'l t.fie seeel'\e .-lsi~ As soon as 
possible, upon completion of tbe initial diagnostic proce§S, the 
provider must prepare a treatment plan and promptly furnish a 
copy to the insurer. Changes in the overall treatment plan must 
be noted and a copy o! the amended treatment plan must be 
promptly furnished to the insurer. 

( 3) To be eligible for payment for t.ae seeel"li aRii al"y 
subsequent visits, the provider must furnish to the insurer: 

(a) Same as proposed. 
(b) improvement status with respect to the treatment plan; 

and 
(c) same as proposed. 
(4) (a) certain treatment plans may require services be 

obtained from a vendor that is outside the tradition of being a 
professional health care provider. Under that circumstance, ~ 
treating physician has the obligation to include the need for 
the service in the treatment plan and furnish improvement status 
as appropriate. !be v•n~, however, is responsible for 
furnishing documentation. 

(b) Same as proposed. 
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(AUTH: Sec. 39-71-203, MeA; IMP: Sec. 39-71-704, MCA.) 

RULE V f24.29.1515J IHPRQVEHENT STATUS (1) Improvement 
status must identify objective eviEieRee medical findings of the 
claimant's medical status, and note the effect of the medical 
services (positive, neutral, or negative), with respect to the 
goals of the treatment plan. 

(2) If there are any significant changes in the treatment 
plan, that fact must be noted and described. 

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.) 

RULE VI [24.29.15171 PRIOR APTHORIZATION (1) When prior 
authorization ~s required, the provider must request the 
authorization a reasonable amount of time in advance of the time 
the procedure is scheduled to be performed. The request must 
contain enough information to allow the insurer to make an 
informed decision regarding authorization. The insurer may not 
unreasonably withhold its authorization. An insurers' denial 
sftea.M lll\.l.!it contain an explanation of the reasons for its 
denial. Reasonableness will be judged in }.ight of the 
circumstances surrounding the medical procedure and the claim. 

(2) If a provider makes a written request for prior 
authorization at least 14 days prior to the date the service is 
scheduled to be performed, au·thorization is presumed to be given 
uy the insurer if there is no written denial sent by the insurer 
to the provider ~ within 14 days of the date the ~~see9~~e 
~ee Elsfte written request was mailed. If the written denial 
is made within three days of the ~~fte ~~aeeEiare is ~e-ee 
~erfe~eEI expiration of the 14 day response period, the insurer 
must also notify the provider of the denial by telephone or 
facsimile ("fax"). 

(3) Same as proposed. 
(4) Prior authorization is required when: 
(a) the provider to whom the referral is made is Ae~ ~fie 

~rea~ift~ l!lhYsieiaA a consulting specialist; or 
(b) Same as proposed. 
(c) Same as proposed. 
(d) Same as proposed. 
(e) any of the following is proposed: 
(i) Same as proposed. 
(ii) Same as proposed. 
(iii) Same as proposed. 
(iv) Same as proposed. 
(v) Same as proposed. 
(vi) pain medication is being prescribed for a period of 

six months or longer; 
(Vii) Same as proposed. 
(viii) a permanent change ef ~herapis~ from one provider's 

specialty practice to the specialty practice of a different 
provider. for treatment of the same injury~ The occasional and 
temporary change of provider due to illness. vacation. or 
emergency. does not require prior authorization; 
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( ix) any physical rehabilitation program inyolying work 
hardening. physical restoration. or similar programs; or 

(x) Same as proposed. 
(5) Same as proposed. 
(6) Same as proposed. 
(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.) 

RULE VII [24.29.15191 SECOND OPINIONS 
·(1) Same as proposed. 
(2) Same as proposed. 
l1l For the purpose of this rule. a qualified provider is 

one who is board-certified or board-eligible in a specialty that 
is reasonably related to the service or procedure for which the 
second opinion is sought. 

(AUTH: Sec. 39-71-203, MeA; IMP: Sec. 39-71-704, MCA.) 

EQLE viii f24.29.1521J MEDICAL EQUIPMENT AND SUPP~ 
( 1) Reimbursement for payeieia" provider supplied *eme 

medical equipment and supplies is limited to the lesser of 
$30.00 or thirty percent (30%) above the cost of the item 
including freight, except prescription medicines are limited to 
charges allowed under section 39-71-727, MCA. An invoice 
documenting the cost of the equipment or supply must aeeompany 
~ eilling .be sent to the insurer upon the insurer's request. 

lll If a provider adds value to medical equipment or 
supplies rsuch as by complex assembly, modification, or special 
fabrication) then the provider may charge a reasonable fee for 
those services. Merely unpacking an iteJn is not a "value-ad~ 
service. While extensive fitting of devices may be billed for. 
simple fitting (such as adjusting the height of crutches) is not 
billable. 

ill Ibis rule does not apply to equipment supply houses 
tbat are not also health care providers, hospitals, or 
pharmacies. 

(AUTH: Sec. 39-71-203, MCA; IMP: Sec. 39-71-704, MCA.) 

RQLE IX (24.29.15261 DISALLQWED PROCEPURES 
Same as proposed. 

RULE X £24.29.15:311 USE OF FEE SCHEDULES 
Same as proposed. 

RULE XI (24.2!1.15361 CONVERSION FACTORS - METHODOLOGY 
Same as proposed. 

RULE XII [24.29.15411 ACUPUNCTURE FEES 
Same as proposed. 

RULE XIII £24.29.15511 DENIAL SPECIALTY AREA FEES 
Same as proposed. 

RULE XIV [24.29.15611 PHYSICIAN FEES -- MEQICINE 
Same as proposed, 
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RULE XV [24.29.15661 PHYSICIAN fEES ANESTHESIA 
SPECIALTY MEA Same as proposed. 

RULE XVI [24.29.15711 PHYSICIAN FEES CHIROPRACTIC 
EVALQATIONS Same as proposed. 

RULE XVII [24.29.15811 PRQVIDER FEES-- OCCUPATIONAL AND 
PHYSICAL THERAPY SPECIALTY AREA (1) Same as proposed. 

(2) Same as proposed. 
(3) Same as proposed. 
( 4) If! addi~iefl ee r~eediRIJ prier au~8eriea1!iefl fep ~lie 

ir~ieial referral fer eeeupaeier~el af!d physieal therap), 
eQccupational and physical therapists must obtain prior 
authorization for any of the following procedures: 

(a) 97544, work hardening; 
(b) 97546, work conditioning; 
(c) 97750, off-site therapy; 
(d) 97751, off-site equipment; 
(e) 97764, job site visit; or 
(f) 97770, physical capacity evaluation. 
(5) Same as proposed. 
(6) Same as proposed. 
(7) The following special procedure codes, with the 

associated description and unit values, are recognized for 
physical medicine services: 

(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 
(h) 

Procedure 
Code Description 

Unit 
Value 

same as 
Same as 
Same as 
same as 
Same as 
Same as 
Same as 
97200 

proposed. 
proposed. 
proposed. 
proposed. 
proposed. 
proposed. 
proposed. 

treatment involving ~ ~ or more 6.8 
procedures from group A below, 
gml ir~elt~difii!J at least one 
procedure also in group a 

Group A Group a 
97010-97039 97118-97139 
97118-97139 97260 (minutes n/a) 
97260 (minutes n/a) 97261 (minutes n/a) 
97261 (minutes n/a) 

(i) Same as proposed. 
(j) Same as proposed. 
(k) same as proposed. 
(l) 97301 treatment involving ~ ~ or more 9.5 

procedures from group A below, 

~-3/25/93 

and ifleludifllj at least one 
procedure also in group a 
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(m) 
(n) 
(o) 
(p) 

(q) 
(r) 
(s) 
(t) 

Same as 
Same as 
Same as 
97540 

97544 

97546 

Same as 
Same as 
Same as 
97750 

97751 

97752 

Group A 
97110 
97112 
97114 
97116 

proposed. 
proposed. 
proposed. 

-431-

GroUp B 
97118-97139 
97260 (minutes n/a) 
97261 (minutes nfa) 

training in activities of daily 6.6 
living (self care skills and/or 
daily life management skills); 
each visit 
work hardening; each 1 hour [an ~ ~ 
individualized, therapist
supervised, work-oriented 
treatment process involving the 
worker in simulated or actual 
work tasks which are structured 
and graded to progressively 
increase physical tolerances, 
adaptability, pacing, knowledge 
of task performance, body
mechanics, efficiency, endurance, 
and productivity to return-to-
work goals. To be conducted only 
when a job has been identified 
for the worker to return to and 
specific job demands have been 
identified through a job 
analysis.) Other services are 
billable separately from work 
hardening. 
work conditioning; each 1 hour ~ ~ 
[an individualized, therapist
established and -supervised 
therapeutic exercise program 
which may include aerobic 
conditioning, education, limited 
work tasks and simulation, and 
progressive resistive functional 
exercises. ) 

proposed. 
proposed. 
proposed. 

physical or occupational therapy 12.0 
provided outside usual location 
of practice 
physical or occupational therapy 12.0 
equipment and personnel provided 
outside usual location of 
practice 
muscle testing with torque curves ~ ~ 
during isometric and isokinetic 
exercise, mechanized or 
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(U) 97762 

97764 

(v) 97770 

~ 

(w) Sallie as 
(X) Same as 
(y) Same as 
(z) Same as 
(aa) ~ 

98951 

(ab) 99085 

6-3/25/93 
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computerized evaluations with 
printout (includes representation 
in graph for~~~ of muscle-joint 
meaaurements of velocity, 
acceleration, power, range of 
motion, endurance, and work)· 
computerized movement analysis 
testing--kinematic and/or kinetic 
(includes computerized 
measurement and analysis of 
functional human movement and the 
forces (velocity, acceleration, 
displacement, and muscle and 
joint reaction) involved in 
movement; can include interfacing 
or individual measurement of 
electromyogram muscle activity 
and/or force plate analysis 
[three-dimensional analysis of 
ground reaction forces during 
weight-bearing activities and 
movements] ) 
job site visit, each 60 minutes 
(includes report) 
physical capacity evaluation, each 
60 minutes, up to 6 hours 
(includes report) [Objective, 
directly observed measurement of 
a worker's ability to perforlll a 
variety of physical tasks 
combined wit.h statements of 
abilities by worker and 
evaluator. Includes 97772 if 
requested along with physical 
capacity evaluation by insurer. 
Also called "physical tolerance 
screening", "functional capacity 
evaluation", "functional capacity 
assessment", or "work tolerance 
screening".] 
eemple~ie~ ef jee aseerip~ie~s er 
i!Utalysis tsPme reqaes~ed ey 
i~serer er iftserer'e a~eft~ 

proposed. 
proposed. 
proposed. 
proposed. 

Neft ph~eieial'l ee~ferel'!ee ~<i~H 
payer represel'!~a~i· .. ee ~e apaaee 
s£a~Ys ef pa~ie~~ 
Report associated with 
non-physician conference, required 
by payor 
Completion of job description or 

12.0 

14.0 

~ 
15 IRiFh 

3.4 

4.2 
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job analysis forms; initial 30 
minutes 
each additional 15 minutes 

39-71-203, MeA; IMP: Sec. 39-71-704, 
2.1 

MCA.) 

5. The Department has repealed rule 24.29.1403, found at 
page 24-2153 of the Administrative Rules of Montana ("ARM"). 
The Department has repealed rule 24.29.1405, found at page 24-
2154 of the ARM. The Department has repealed rule 24.29.1420, 
found at pages 24-2157 through 59 of the ARM. The Department 
has repealed rule 24.29.2001, found at page 24-2201 of the ARM. 

AUTH: 39-71-203, HCA 
IMP: 39-71-203, 39-71-704, MCA 

6. The effective date of the repeal of rules, and the 
effective date of the adoption of the new rules, is April 1, 
1993. 

~A-dc;f/: 
David A. Scott 
Rule Reviewer 

Laurie A. Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

certified to the Secretary ot state: March 15, 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM 42.11.211, 42.11.212, ) 
42.12.102, 42.12.103, 42.12.104,) 
42.12.131, 42.12.141, 42.12.207,) 
42.12.313, 42.13.401; and NEW ) 
RULES I (42.13.109) and II (42. ) 
13.110) relating to Liquor ) 
Division ) 

) 

TO: All Interested Persons: 

CORRECTED NOTICE OF ARM 
42.12.103 Supporting 
Documentation -- Corporate 
Applicants 

1. on November 25, 1992, the Department published notice 
of the proposed amendments and adoptions of the above-referenced 
liquor rules at page 2492 of the 1992 Montana Administrative 
Register, issue no. 22. The Department subsequently adopted the 
proposed amendments and new rules with changes at page 158 of 
the 1993 Montana Administrative Register, issue no. 2. 

2. ARM 42.12.103 (2) which was to be renumbered (5) was 
inadvertently omitted from the Notice of Public Hearing and 
Notice of Adoption. 

42.12.103 SUPPORTING DOCUMENTATION -- CORPORATE APPLICANTS 
(1) through (4) rema1ns as adopted. 
~ 121 In the case of a corporation whose stock is listed 

on a national exchange, supporting documentation shall include 
a sworn statement identifying all directors and officers of the 
corporation. 

AUTH: Sec. 16-1-303, MCA; IMP. Sec. 16-4-203, MCA. 

~.uoud~ 
CLEO ANDERSON 
Rule Reviewer 

MIKROBINN 
Director of Revenue 

Certified to Secretary of State March 15, 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.22.101, 42.22.105, ) 
42.22.106, 42.22.121, ) 
42.22.122 relating to ) 
Centrally Assessed Companies ) 

NOTICE OF THE AMENDMENT of ARM 
42.22.101, 42.22.105, 42.22.106 
42.22.121, 42.22.122 relating to 
Centrally Assessed Companies 

TO: All Interested Persons: 
1. On January 28, 1993, the department published notice of 

the proposed amendment of ARM 42.22.101, 42.22.105, 42.22.106, 
42.22.121, 42.22.122 and the adoption of new rule I relating to 
centrally Assessed companies at page 131 of the 1993 Montana 
Administrative Register, issue no. 2. 

2. A public hearing was held on February 23, 1993, where 
written and oral comments were received. Representatives of the 
following companies appeared to testify: Dave Wood, Itel Rail; 
John Ethen, Detroit Edison; Mark Grego, GE Railcar; Jack 
Etzkorn, TTX; Carl Eckhoff, ACF; Doug Thornley, GATX; Bob 
zwartz, UTC; Mike Greeley, GE Railcar/Itel Rail. 

3. Oral and written comments received during and 
subsequent to the hearing are summarized as follows along with 
the response of the department: 

COMMENT: The only fair and equitable method for allocating cars 
to the state would be to use solely an equivalent car count 
formula or an actual car count. The miles to miles method is 
used by many states because it is easy. The miles to miles 
method tends to allocate property fairly in "terminal'" states. 
If a bridge state uses the same allocation method as a terminal 
state the railcar presence would be overstated. All leases are 
based on time, not miles traveled. Allocation based on mileage 
is incorrect, totally irrelevant and intellectually bankrupt. 

RESPONSE: The Legislature directed the department to utilize 
miles-to-miles as the method of allocation to the state unless 
another method was adopted by administrative rule. The 
department has been analyzing methods of allocation and 
accepting input from industry in attempting to derive an 
equitable method of allocation. 

A precise and theoretically correct formula of allocation is 
difficult to achieve when attempting to allocate interstate 
activity. In recognition of this, the courts have allowed the 
states wide latitude in adopting allocation methodologies. 

Judicial approval has been given to a number of 
formulas designed to approximate average presence, of 
which probably the most important is line mileage: the 
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taxing state takes as the basis of assessment such 
proportion of the total value of the equipment as the 
number of miles of line used within the state bears to 
the total 'line miles used in all states. Also 
approved have been formulas based on car mileage, 
percentage of time the equipment is physically present 
during a relatively brief representative period, and 
combinations of many such factors . . . 

"Developments in the Law - Federal Limitations on State Taxation 
of Interstate Business" Harvard Law Review 953, 991 (1962). 

The equivalent car count methodology (and the direct inventory 
method) allocate car value strictly on the basis of estimated 
time. Unless equivalent car count statistics are very carefully 
constructed, it is unlikely that allocation will total lOOt. 
The miles-to-miles methodology, used in isolation, does not make 
any allowance for time spent loading and unloading, or for 
different times of travel from state to state. However, the 
courts have many times upheld the use of the miles-to-miles 
methodology for the allocation of mobile property value. 

An allocation method based on the average of the equivalent car 
count factor and the miles-to-miles factor results in a fair 
allocation of value by utilizing a multiple method. The comment 
is not accepted. 

COMMENT: It was recommended that the department change the 
language in ARM 42.22.121(4)(b) from "365" to "number of days in 
the year" to account for leap year. 

RESPONSE: The department agrees with this suggestion and the 
rule w1ll be amended accordingly. 

COMMENT: The equivalent-car-count in the state should be the 
total annual Montana car miles divided by the product of a 
minimum of 500 miles per day. One company strongly recommends 
a higher speed amount of 674 miles per day. Two other companies 
indicated new speed studies indicate miles at 327-387 miles per 
day and at 316-327 miles per day. 

Assume 500 miles/day in the calculation of the equivalent car 
count for all flat cars, rather than just coal and intermodal 
cars in unit trains. Mileage in Montana is primarily from 
covered hopper cars carrying grain from the mid-west to the 
western seaports for export. These cars travel in unit trains 
of approximately 100 to 120 cars in length. 

RESPONSE: Upon examination of the companies' supporting 
documentation that accompanied their studies, it was determined 
that some studies did not include all layover/switching/load/ 
unload times. A conclusion of an average rate of speed for cars 
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traveling through the state requires that all 'time be included. 

Utilizing information provided by the railroads, the department 
conducted an independent speed study. The population from which 
the cars were selected were railroad car line companies cars 
which operated over MRL tracks during CY 1991. Car types 
represented in the study included hopper cars, vehicular flat 
cars, intermodal flat cars, coal gondolas, and tank cars. The 
department's analysis indicated an uppermost average rate of 
speed to be 500 miles/day with all layover/switching/load/unload 
t1mes. 

Based upon the department's study, analysis of the companies' 
submitted studies and comparison to other states using speed 
factors, the department had proposed using 500 miles per day for 
cars in unit train activity and 350 miles per day for all other 
cars. However, in order to qualify for the 500 miles per day, 
the companies would be required to provide documentation 
indicating which portion of their fleets were in unit train 
contractual agreements versus single car contractual agreements. 
The department is concerned that the record maintenance and 
reporting requirements to be eligible for the higher speed would 
be burdensome for the companies. Therefore, the rules will be 
amended to use 500 miles per day for all cars. 

COMMENT: For purposes of allocation, afford to the taxpayer the 
opt1on to choose which method to use based on either: 
l) standard car count on the lien date; 2) at a speed factor 
actual miles per day based on a speed factor study performed by 
the taxpayer every 3 years; 3) the average number of cars 
necessary to generate the mileage in the state for the prior 
calendar year based on time/speed studies of cars within the 
state divided by the cars in the system. 

RESPONSE: The allocation methodology was specifically included 
in HB 24 to ensure the department utilized the same method for 
similar companies. Since some companies cannot provide an 
actual car count, the department, in keeping with this clear 
statement of legislative intent, will use one method for all 
similar companies. 

A one-day inventory would not be sufficiently accurate to 
measure the presence of the companies in the state throughout an 
entire year. The department has historically relied on factors 
that measure activity throughout the year for other migratory 
property such as railroads and airlines. The comment is not 
accepted. 

COMMENT: The valuation model should be adjusted to account for 
econom1c and functional obsolescence. This can be done by 
shortening the depreciable life used in the model or by 
introducing the concept of remaining economic life into the 
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model. Change the model to use a 15 to 20 year life. 

RESPONSE: Valuation is not ~ddressed in the proposed amendments 
to the administrative rules. Valuation of centrally assessed 
companies is already addressed in ARM 42.22.111 through 
42.22.114. 

The department analyzed valuation methods used by other states 
and methods proposed by the companies, and researched 
independent sources. Most of the companies suggested the use of 
historical costs depreciated as a basis for the value. 

The ICC assumes a 30-year depreciation life when determining the 
rates for private car line-owned railroad cars. The ICC 
prescribes the service life and annual depreciation rates that 
are to be used in calculating car hire rates for railroad-owned 
cars. The prescribed depreciation rates range from 3. 56t to 
2.03%, which imply depreciation lives ranging from 28 to 49 
years. The prescribed service lives range from 23 to 38 years. 

The department has indicated that a 25 year life with a half
year convention and a $2,000 residual value would be a 
reasonable basis for the valuation of carline companies. The 
department will consider presentations of proposed valuations 
from individual companies on a case-by-case basis. 

COMMENT: Some companies stated that they have no employees, 
offices, regular/systematic solicitations or other facilities 
within the State of Montana. Railcars are leased to customers, 
ergo, no title (sale) of tangible property passes in Montana, 
therefore use no state services. Their only connection with the 
state is the railcars traveling in interstate commerce through 
the state on lease to others. 

RESPONSE: The Courts have concluded that: 

The basis of the jurisdiction is the habitual 
employment of the property within the state. 

Braniff Airways, Inc. v. Nebraska State Board of Equal, 347 u.s. 
590, 98 L. Ed. 967, 74 S. Ct. 757 (1954), reh den 348 u.s. 852, 
99 L. Ed. 671, 75 S. Ct. 18. 

The state, having the right, for the purposes of 
taxation, to tax any personal property found within 
its jurisdiction, without regard to the place of the 
owner's domicile, could tax the specific cars which at 
a given moment were within its borders. 

Pullman's Palace Car Co. v. Pennsylvania, 141 U.S. 18, 35 L. Ed. 
613, 11 S. Ct. 876 (1891). 
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So far as due process is concerned the only question 
is whether the tax in practical operation has relation 
to opportunities, benefits, or protection conferred or 
afforded by the taxing State. 

Ott v. Mississippi Valley Barge Line Co., 336 u.s. 169, 93 L. 
Ed. 585, 69 S. Ct. 432 (1949), reh den 336 U.S. 928, 93 L. Ed. 
1069, 69 S. Ct. 653) . 

The department has the responsibility to assess for ad valorem 
tax purposes certain properties or portions of properties that 
cross county and state lines. The department employs generally 
accepted practices and strives to achieve uni fermi ty between 
states. The comment is not accepted. 

COMMENT: It was expressed at the special session of the 
legislature that the intent of HB 24 was to be revenue neutral. 

RESPONSE: The minutes of all hearings regarding HB 24 during 
the special session were reviewed. The department did not 
characterize the bill as being revenue neutral. The only 
reference related to revenue neutrality is one Senator's comment 
stating that language should be added to the bill to state that 
the tax should be no greater than what was paid in the previous 
years. That language was never added through amendment. 

Fiscal Note for HB 24, as introduced states: "Revenues: 
Preliminary figures regarding the appraisal of the largest 
railroad car company indicate a property tax liability for tax 
year 1991 of approximately $760,000. Given that there are at 
least 169 other railroad car companies the department believes 
the 1991 property tax on all companies will at least match the 
$1.2 million dollars collected from the repealed freight license 
tax.• The comment is not accepted. 

4. As a result of the comments received, and in the 
interest of simplicity of reporting and cooperation, the 
department amends ARM 42.22.121 as follows: 

42.22.121 ALLOCATION PROCEDURE (l) through (4){a) remain 
as proposed. 

(b) equivalent car count FOR ALL PRIVATE RAILROAD CARS IS 
THE TOTAL ANNUAL MONTANA CAR MILES DIVIDED BY THE PRODUCT OF 500 
MILES/DAY MULTIPLIED BY THE NUMBER OF DAYS IN THE YEAR. ±n 
Montana to total C8ts xu systen1. Equivalent cat count i~ 
computed as follows. 

{i) for railroad ears used ~xclusiv~ly for unit coal and 
inteunodal trains, the equivalent cax count is Lhe tote:l anuual 
Montana car miles divided by Lt'11! product of 566 miles/day x 365 
days/y~ar, 

(ii) for all oth~r railroad ctus, the equivalent car c:ouul 
is tile to tal aru1ual Han tana car milt!s Ji v ided by Lht! pt oduc L -of 
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JSB milts/day x 365 days/yEar. 
(5) remains as proposed. 
AUTH: 15-23-108 MCA; IMP: Title 15, chapter 23, part 2, and 

l5-23=-zT3 MCA. -

5. As the result of the comments received the department 
is withdrawing proposed new rule I. The department believes 
that existing law clearly defines the mill levy to be used. 
Pending legislation would amend S 15-23-211, MCA, changing the 
definition of the average levy for the taxation of railroad car 
companies to be the average statewide rate of commercial and 
industrial property instead of the average applicable to fleet 
motor carriers. 

6. Therefore, the department adopts ARM 42.22.121 with the 
amendments listed above, withdraws proposed new rule I, and 
amends ARM 42.22.101, 42.22.102, 42.22.105, 42.22.106 and 
42.22.122 as proposed. 

c~~446~ 
CLEO ANERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State March 15, 1993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I 
pertaining to statistical 
sampling audits 

NOTICE OF THE ADOPTION OF 
RULE I PERTAINING TO 
STATISTICAL SAMPLING AUDITS 

TO: All Interested Persons 

1. On October 15, 1992, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rule I pertaining to statistical sampling audits at 
page 2272 of the 199 2 Montana Administrative Register, issue 
number 19. 

2. The Department has adopted the following rule as 
proposed with the following changes: 

46.12.310 fRQLE Il STATISTICAL SAMPLING AUDITS (1) At 
the option of the department, the amount of money erroneously 
paid to a provider for any given period of time may be deter
mined by the use of statistical sampling and extrapolation, 
rather than by an audit of 100% of the claims submitted by the 
provider during the period of time under review. STATISTICAL 
SAMPLING AND EXTRAPOLATION SHALL NOT BE USED TO DETERMINE 
OVERPAYMENTS FOR INPATIENT HOSPITAL SERVICES. OUTPATIENT 
HOSPITAL SERVICES. DR HOSPITAL INPATIENT PSYCHIATRIC SERVICES. 
OR IN CASES WHERE THE NUMBER Of LINE ITEMS IN THE REVIEW PEBIDD 
DOES NOT EOUAL 500 OR MORE. 

Cal A LINE ITEM CONSISTS OF A SINGLE SERVICE. PROCEDURE OR 
ITEM ON A MEDICAID CLAIM FORM FQR WHICH A PROVIDER HAS RECEIVED 
PAXMENT· 

(2) If the department chooses to use statistical sampling 
and extrapolation to determine an overpayment, it will Ae£ aHai£ 
e¥ery elaim fe!' •..-hieh £he pre<"iaer ltae beeA paid aH!'im-' £he 
review periedo IAs£eaa £8e aepar£•eft£ will use a statistical 
method to draw a random sample of claims for the review period 
£ime and will audit these claims. Frem £fie liellar ameHA£ 
s¥el"paid £e £8e p!'e¥ide!' ifl ehis sa~~~Ple, £l'he department will 
calculate the provider's error rate BASED ON THE NET DOLLAR 
AMOUNT OVEBPAID TO THE PROVIDER AFTER ANY UNDERPAYMENTS 
OCCURRING IN THE SAMPLE HAVE BEEN OFFSET AGAINST THE OVER
PAYMENTS OCCURRING IN THE SAHPLE. The department will then 
calculate the total overpayment for the review period using a 
eemp~o~£er f'I!'BOJI"II:BI 'A'ftie8 iHeerpera~ee a s£a£ie£ieal fel!'JMila l'J!. 
APPROPRIATE STATISTICAL METHODQLQGY. 

Subsection (3) remains the same. 
(4) It is presumed that the overpayment amount determined 

by the use of statistical samplinq ana extrapolation is correct. 
However, the provider may rebut this presumption by presenting 
evidence that the sampling and extrapolation process used by the 
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department was invalid, BY PRESENT:tt:G EVIDENCE THAT CI.AIMS IN 
THE SAMPLE DETEEMINEp BY THE DEPARTMENT TO BE E&RONEOUS OR 
OVERPAID WERE CORRECTLY PAID. OR BY REQUESTING AN AUDIT OF 100% 
OF THE CLAIMS PAID IN THE REVIEW PERIOp, AS PRQVIDED IN 
SUBSECTION l 5 l , 

l 5 l A PROVIDER WHO DOES NQ'I A{.TREE WITH THE OVERPAYMENT 
AMOUNT DETERMINED BY STATISTICAL SAMPLING HAY REQUEST THAT THE 
DEPARTMENT CONDUCT A 100% AUDIT OF THE CI.AIMS PAID IN THE REVIEW 
PERIOD. THE REQUEST FOR A lOOt AUDIT MQST BE MADE WITHIN 30 
~ THE PATE Of THE NOTICE IHEQRMING THE PROVIDER OF THE 
RESULTS OF THE SU'flSTIC~_§AMPLING. THE DEPARTMENT MUST TH];t! 
CONDUCT SUCH A REVIEW. 
w_~ AUDIT SHOWS___AF_9Ylj;:@AYMENT AMOUNT WHI~ 

DIFFERENT FROM THE OVERfAXMID::IT....PJ:!.Q!lliT_.b)l;'l'EBMUmD BY SAMP'IJMG ~Q 
EXTRAPOLATION, THE AMOUNl' DETERMINED BX IHE AUDIT ru:JAI..tLll.LUSED 
BY Tl!E DEPARTMENT IN ASSESSili~LAN ...... JIT.ID~UXM~AINS.T._.Till; 
PROVIDER. A PROVIDER WHO DISA~ES WITH THE RESULTS OF THE 
AUDIT MllY A.PPEAL BY MEANS _QL . .:l:l:IE.. FAIR HURING PROCEDQRES SET 
FORTH IN ARM 46.2.202. 

(bl THE pROVIDER MUST eAY....TI!..~ DEPARTMENT'S COSTS FOR SUCij 
AN AUDIT. UNLESS THE OVERPAYMENT AMOUN'I'....DnERMINED BY . ..TII..E--..lQQl 
AUDIT IS AT LEAST 10% LESS TlWI THE QYERPAXHlllii_AMOUNT DETER
MINED BY THE STATISTICAL SAMPLE. 

(5~) A provider who disagrees with an overpayment 
determined by statistical sampling and extrapolation may appeal 
by means of the fair hearing procedures set forth in ARM 
46.12.499 46.2,202. 

AUTH: Sec. 53-6-113 MCA 
IMP: sec. 53-6-101 and 53-6-111 MCA 

3. The Department has thoroughly considered all 
commentary received: 

COMMENT: The department does not have authority to adopt a rule 
providing for the use of statistical sampling to determine 
medicaid overpayments and creating a presumption that the 
overpayment amount determined by the sampling method is correct. 
Neither 53-6-101, 53-6-111, 53-6-113, MCA, nor any other Montana 
statute authorizes the department to use sampling or to create 
a presumption of correctness of the amount established by the 
statistical sample. 

RESPONSE: The commentor is correct in stating that no Montana 
statute specifically authorizes the department to use statisti
cal sampling to determine the amount of medicaid overpayments. 
However, section 53-6-113(1), MCA, requires the department to 
adopt appropriate rules necessary for the administration of the 
Montana medicaid program as required by Montana and federal law. 
Section 53-6-111(2), MCA, requires the department to adopt rules 
establishing a system of penalties and sanctions applicable to 
medicaid providers who engage in fraudulent, abusive, or 
improper activities. 
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The Montana Administrative Procedure Act (MAPA) indicates that 
statutory authority to adopt rules implementing a statute may be 
express or implied. 2-4-305(6), MCA. Therefore, the lack of 
express mention of statistical sampling in the medicaid statutes 
does not indicate that the department lacks statutory authority 
to adopt it by rule. 

MAPA also states that to be valid a rule must be consistent with 
the statute and be reasonably necessary to effectuate the 
purpose of the statute. 2-4-305(6) (a) and (b), MCA. The 
ability to use sampling to determine the amount of an overpay
ment is consistent with the requirement of 53-6-111(2) that the 
department establish penalties against medicaid providers who 
engage in fraudulent activities and with the requirement of 
53-6-113(1) that the department adopt rules necessary to 
administer the program in compliance with state and federal law, 
since federal law requires the recovery of overpayments made to 
medicaid providers. 

The rule is reasonably necessary to recover overpayments as 
required by federal law and to penalize providers who are 
billing improperly, because the department does not have 
sufficient staff to do 100% audits of all providers where a 
potential overpayment exists if there is a large number of 
claims in the period to be reviewed. The rule has been changed 
to provide that statistical sampling will only be used in cases 
involving at least 500 claims. ln such cases the ability to use 
sampling is necessary to allow the department to identify and 
recover overpayments in a timely manner, because an individual 
case-by-case audit of large numbers of claims would not be 
economically feasible nor could it be accomplished in a timely 
manner. 

With regard to the creation of a presumption of the correctness 
of the amount of overpayment determined by a statistical sample, 
the rule does not create an irrebuttable presumption. The rule 
as originally proposed provided that the provider can rebut the 
presumption by proving that the samplinq and extrapolation 
process used by the department was invalid. The rule has now 
been modified to provide that the presumption can be rebutted by 
conducting an audit of 100% of the claims paid in the review 
period or by showing that claims disallowed in the sample were 
not erroneous. In Illinois Physicians Union v. Miller, 675 F.2d 
151 (1982), the u.s. Court of Appeals, Seventh Circuit, upheld 
the Illinois Department of Public Aid's practice of presuming a 
provider overpayment based on statistical sampling was correct. 
The Court noted that the presumption was rebuttable and that the 
presumption was proper because a rational connection exists 
between overpayments in the audited sample and the overpayments 
in the total number of cases. 

The department contends that the presumption is proper because 
there is a rationale connection between overpayments for the 
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audited sample and overpayments in the total universe of claims 
as long as a valid sampling methodology is used. 

COMMEnT: The proposed statistical sampling methodology violates 
evidentiary principles and specifically Rule 404 (b) of the 
Montana Rules of Evidence, which states that evidence of other 
crimes, wrongs, or acts is not admissible to prove action in 
conformity therewith. Evidence of erroneous claims in the 
sample is irrelevant and inadmissible to prove that the provider 
was overpaid for non-audited claims in the review period. 

RESPONSE: Rule 404(b) does not allow evidence of other wrongs 
or acts committed by a person to be admitted for the purpose of 
showing that the person committed a particular wrong or act of 
which he is allegedly guilty. The department is not attempting 
to use statistical sampling to prove that a provider filed an 
erroneous claim in any particular case. Instead, the rule will 
allow the use of accepted statistical principles to project the 
nature of a large population by reviewing a relatively small 
number of its components. 

statistical methods have been recognized by a number of courts 
as reliable evidence to establish adjudicative facts. See Jones 
v. Georgia, 389 u.s. 24, 88 s.ct. 4, 19 L.Ed2d 25 (1967) (finding 
of discrimination based entirely on jury selection statistics 
and absence of explanation); Hernandez v. Texas, 347 U.S. 475, 
74 S.Ct.667, 98 L.Ed2d 866 (1954) (same); Zippo Mfg. Co. v. 
Rogers Imports. Inc., 216 F. Supp. 670 (S.D.N.Y. 1963) (unfair 
competition--sample of consumers). Similarly, the overpayment 
amount in a statistical sample is reliable evidence of the 
amount a provider has been overpaid in the total population of 
claims paid, although it would not prove that a provider had 
erred on any particular claim. Therefore the department 
contends that the rule is not violative of Rule 404(b), 

COMMENT: After the adoption of the proposed rule, the depart
ment will attempt to apply statistical sampling retroactively to 
claims submitted by providers prior to the effective date of the 
rule. This contravenes the requirement of 2-4-306(4), MCA, that 
an administrative rule shall be effective after publication. 
The department should limit the rule to prospective application 
for claims submitted after the effective date of the rule. 

RESPONSE: Section 2-4-306 ( 4), MCA, merely states that a rule is 
effective after publication and does not address the issue of 
retroactive application of a rule. Although retroactive laws may 
be disfavored, statutes relating to remedies or modes of 
procedure which do not create new rights or take away vested 
rights do not come within the general rule against the retro
active operation of statutes. 73 Am Jur 2d, Statutes, S354. 
Several Montana cases have held that laws which affect 
procedural matters only and do not relate to substantive rights 
of the parties do not constitute retroactive legislation and may 
be applied retrospectively. State Comp, Ins. Fund v. Sky 
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country. Inc., 239 M 376, 780 P. 2d 1135 (1989); castles v, 
State ex re1. Mt. Dept. of Highways, 187 M.356, 609 P.2d 1223 
(1980)' 

This rule only affects the procedure by which the amount of a 
medicaid overpayment may be determined and does not affect 
substantive rights of medicaid providers. No change is being 
made in the services that providers can bill for or the 
documentation required for payment of a claim although the 
procedure for determining the overpayment is being modified. 
Therefore it is proper for the department to use statistical 
sampling to determine overpayments in claims submitted prior to 
the effective date of the sampling rule. 

COMMENT: Under the proposed rule, a provider whose ovarpayment 
is determined by statistical sampling is denied due process and 
equal protection when compared to the class of providers who get 
the benefit of a 100% audit of their claims. Under the rule as 
written, the provider can only attack the presumption of 
correctness of the extrapolated overpayment amount on the 
grounds that the sample and extrapolation process was inval.id. 
It does not provide for challenging the disallowance of claims 
in the sample or for rebutting the extrapolated overpayment 
amount by conducting an audit of 100% of the claims in the 
review period. 

RESPONSE: Changes have been made in the rule to address these 
concerns. A provider's right to due process is enhanced by 
allowing the provider to rebut the presumption of correctness of 
the extrapolated overpayment on grounds other than the invalidi
ty of the methodology used. The rule now provides that a 
provider who disagrees with the overpayment amount determined by 
statistical sampling may request an audit of 100% of the claims 
in the review period. It also specifically states that the 
provider may dispute the overpayment amount by challenging the 
disallowance of any claim in the sampled cases, as has always 
been the department's intention. 

The creation of a presumption in itself is not violative of due 
process, given the fact that it is rebuttable and that there is 
a rational connection between the overpayment in the audited 
sample and the overpayment for all the claims in the review 
period, as long as valid statistical methods are used. 

The use of statistical sampling for some providers but not 
others as permitted in the revised rule does not deny equal 
protection to the providers to whom it is applied. Since the 
classification of providers into those who will have 100% audits 
and those whose overpayments will be determined by sampling does 
not involve a suspect class or a fundamental right, the standard 
of review is the rational basis test. The rational basis 
standard merely requires that a classification be reasonably 
related to a permissible government objective. 
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The proposed rule has been modified to specify that statistical 
sampling will only be used when the number of line items in the 
review periods is at least 500. The use of statistical sampling 
in cases involving large numbers of claims is reasonably related 
to the department's goal of determining overpayments as required 
by federal law in a timely and cost-effective manner. Thus the 
classification created by the rule passes the rational basis of 
review and complies with the requirements of equal protection. 

COMMENT: The proposed rule is too vague and leaves too much to 
the unfettered discretion of the department. It appears that 
the department intends to apply it to physician providers who 
submit thousands of claims per year, yet the rule does not limit 
use to cases involving high volumes of claims nor define what 
constitutes a high volume of claims. Also, the rule does not 
state the period of time for which statistical sampling could be 
used. Finally, the rule does not state what would constitute 
a valid sample size or the methodology to be used for the 
sampling process. Without guidance in the rule on these issues, 
the rule is arbitrary, capricious, and vague. 

RESPQNSE: The rule has been changed to specify that statistical 
sampling may only be used in cases where there are at least 500 
line items in the period under review. It is not the depart
ment's intention to limit the use of statistical sampling only 
to physician providers. The rule as revised allows sampling to 
be used for any provider type, with certain limited exceptions 
which are now stated in subsection (l). 

With regard to the period of time for which sampling can be 
used, the use of statistical sampling will not result in any 
change in the department's policy as to how far back claims 
should be reviewed. Federal regulations governing the medicaid 
program require state agencies to recover all overpayments to 
providers with no limit on now far back they must go. Thus, when 
the department has identified a possible error in billing which 
may have caused an overpayment, the department will review 
claims back to the earliest point at which the error occurred. 

The department will do the same in cases where sampling is used. 
For most billing errors the department can determine at what 
point in time the error began by reviewing the department's paid 
claims records, without actually reviewing the provider's 
medical records as is done in an audit. The statute of limita
tion which would apply, if any, to the depart.ent's administra
tive activities to recover overpayments is the eight year 
statute of limitation for a written contract. 

The rule does not specify what will constitute a valid sample 
size because sample size may vary depending on the total number 
of claims to be reviewed. There are also various sazupling 
methodologies which the department can use which are equally 
valid, and the department therefore does not wish to limit 
itself by rule to a specific method. In so!lle cases the 
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methodology may be chosen by the u.s. Office of the Inspector 
General which may assist the department in conducting the 
sampling and extrapolation. 

When the sampling and extrapolation process is complete, the 
department will notify the provider of the overpayment amount, 
if any, and will also provide the provider with information 
regarding the sample size, sample selection method, and the 
formulas and calculations used in the extrapolation as provided 
in subsection (3). The provider may use this information to 
challenge the validity of the sample size or the methodology 
used for the sample selection process. If the department were 
to use invalid methods for determining an overpa)-ment by 
statistical sampling they would be subject to exposure in the 
fair hearing process or when a 100% audit was done at the 
provider's request. 

COMMENT: Several commentors expressed concern that statistical 
sampling and extrapolation methodology can not account for or 
compensate for all variables which contribute to an overpayment. 
one commentor referred to variables such as changes in billing 
personnel or in the types of medical services provided which 
occur over time. 

!L~= Valid statistical methods allow accurate projection 
from a relatively small sample to a large universe despite 
certain variable factors. However, with regard to variables 
which change over time, the results of a sample taken from one 
period of time cannot validly be projected to a different period 
of time, and the department will not attempt to do so. The 
period of time from which the sample is drawn will be the same 
as the period for which the overpayment is being determined by 
extrapolation. 

When attempting to determine whether an overpayment has 
occurred, the department generally will try to identify the 
cause of the error or errors leading to the potential overpay
ment. If there is reason to believe that certain types of 
erroneous claims are limited to a certain period of time, the 
department will take that into consideration in choosing the 
period of time to be sa~pled. 

In any event, if a provider feels that the overpayment amount 
determined by sampling and extrapolation is invalid because of 
variables which the department has failed to take into consider
ation, the provider can rebut the presumption of correctness by 
presenting evidence as to why sampling and extrapolation is not 
valid in this situation. 

COffMENT: Several commentors expressed concern that department 
staff might not have sufficient knowledge and skill to under
stand the issues associated with statistical sampling and to 
conduct a valid statistical sample. One asked for specific 
information about the credentials of SRS personnel. 
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RESPONSE: The department currently has personnel with expertise 
in the area of statistical sampling. If necaaaary the department 
may contract with qualified non-SRS employee• to provide 
assistance in this area. The U.S. Office of the Inspector 
General is also available to assist the department in conducting 
statistical sampling. 

The persons involved in the sampling and extrapolation process 
will thus vary from time to time. The credentials of the person 
conducting the sampling and e.xtrapolation in a particular case 
will be available to the provider upon request. 

COHMENT: Several commentors felt that the department should be 
limited as to how far back it can review claims. One suggested 
that statistical sampling audits be used only on claims less 
than one year old. 

RESPONSE: As discussed in a previous response, federal regula
tions do not limit how far back the department must go in 
recovering overpayments to medicaid providers. For this reason 
the rule does not place any limit on how far back an overpayment 
can be determined using statistical sampling. 

COHMEHT: The rule doesn't give the provider the option of 
showing that the department is wrong. The provider should be 
permitted to have a 100~ audit at its own eXpense if it does not 
agree with the results of the department's statistical sampling. 

RESPONSE: The rule as originally proposed allowed a provider 
who disagreed with the department's results to present evidence 
that the sampling and extrapolation was invalid. A provision 
has now been allowed which permits a provider to request a 100% 
audit. The provider must bear the costs of the audit unless the 
overpayment determined by the 100~ audit is at least 10% less 
than the overpayment determined by the statistical sample. 

COIIMENT: Providers should be allowed to determine underpayments 
by statistical sampling without submitting all claims for 
correction. 

RESPQNSE: It is necessary for the department to use sampling in 
cases with a high volume of claims in order to comply with the 
federal requirement that all overpayments be recovered. 
Providers are not under these same constraints. The rule 
therefore authorizes the department but not providers to use 
statistical sampling. 

COMMtNT: The rule as proposed only provides for the dete~ina
tion of overpayments using statistical sampling and extrapola
tion. As a matter of fairness, the rule should also allow for 
the identification of provider underpayments using the same 
proce-•· 
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RESPONSE: It has always been the department's policy to offset 
any underpayments found against overpayments in calculating the 
total overpayment to a provider. Subsection (2) of the rule has 
been revised to provide specifically that underpayments 
identified in the sample will be offset against the overpay
ments. The error rate used to determine the total overpayment 
for the review period will therefore be based on the net 
overpayment amount in the sampled claims. 

COMMENT: Statistical sampling should be used only with the 
consent of both the department and the provider. The rule could 
provide that once consent was given, it could not be revoked. 

RESPONSE: As discussed in a previous response, the ability to 
use statistical sampling in cases with a high Volume of claims 
is necessary in order for the department to determine and 
recover overpayments in a timely and cost-effective manner. 
Since all providers may not wish to consent, the department must 
have the authority to use sampling without the provider's 
consent. The rule does now permit a provider to have a 100% 
audit if the provider is dissatisfied with the results of the 
sampling and extrapolation. 

COMMENT: The rule should state that if the department finds 
another error and intends to do another statistical sample, it 
will use the same records that were used tor the first statisti
cal sample. 

RESPONSE: Generally the department looks for all errors when it 
audits provider claims, not only the particular error which 
caused the department to suspect an overpayment might have 
occurred. Thus all errors should be caught the first time a 
sample is taken and it should not be necessary to go back and 
take a second sample. 

However, if the department were to discover another error which 
occurred during the same period of time from which the first 
sample was drawn, the department probably would use the same 
sample. If the newly discovered error occurred during a 
different time period, a new sample would have to be used. 

COHMENl: several commentors representing providers of hospital 
services expressed concerns about the use of statistical 
sampling in regard to such services. 

RESPONSE: 
sampling 
inpatient 
hospital 
services 
there is 

The department has determined that statistical 
will not be used to determine overpayments for 
hospital services, outpatient hospital services, or 
inpatient psychiatric services. Claims for such 

are audited and cost-settled at regular intervals and 
thus no need to determine overpayments by sampling. 

Similarly, since :most claims submitted by nursing home providers 
are cost-based and are audited and cost-settled at regular 
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intervals, statistical sampling is not oppropriate and will not 
be used to determine overpayments ror mo•t nursing home claims. 
However, the rule does not exclude the possibility of using 
statistical sampling for aome nursing home claims, since in some 
instances it may be appropriate. 

COMKENT: The rule refers nursing home and hospital providers to 
a different appeal process than that cited in other department 
rules. 

RESPONSE: The rule as proposed provided that a provider who was 
dissatisfied with the overpayment amount determined by statisti
cal sampling could appeal under ARM 46. 12.409. As the commentor 
notes, there is a specific appeal process for nursing home 
providers at ARM 46.12.1268 which was not referenced in the 
proposed rule. The rule has now been changed to state that 
providers may appeal overpayments determined under this rule by 
the procedures set forth in ARM 46,12.202, which is the general 
fair hearing rule and cross-references 46.12.409 and 46.12.1268. 

Rule Rev1ewer 
k?--~C~ 
. Director, soc1al and Rehabilita

tion Services 

Certified to the Secretary of state -LM~aLr~cllh~Js~------------' 1993. 
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VOLUME NO. 45 OPINION NO. 1 

CITIES AND TOWNS - Commission-manager form of government: power 
to appoint city department heads; 
LOCAL GOVERNMENT - Commission-manager form of government: power 
to appoint city department heads; 
MUNICIPAL GOVERNMENT - Commission-manager form of government: 
power to appoint city department heads; 
MONTANA CODE ANNOTATED - Title 7, chapter 3; sections 7-3-102, 
7-3-114, 7-3-304, 7-3-304( 13)' 7-3-305, 7-3-305(2)' 7-3-4362, 
7-3-4363, 7-3-4402, 7-3-4403, 7-3-4441, 7-3-4463 to 7-3-4466; 
MONTANA CONSTITUTION- Article XI, sections 3(1), 9(1); 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. No. 48 
(1986), 41 Op. Att'y Gen. No. 37 (1985). 

HELD: A city council in a council-manager form of government 
may adopt an ordinance authorizing the council rather 
than the city manager to appoint heads of city 
departments. 

March B, 1993 

Mr. Robert L. Jovick 
Livingston City Attorney 
P.O. Box 1245 
Livingston, MT 59047-1245 

Dear Mr. Jovick: 

You have requested my opinion concerning the following question: 

May a city council in a city with the council-manager 
form of government adopt an ordinance whereby the city 
council rather than the city manager appoints heads 
of city departments? 

conclude that the city council in a council-manager form of 
government may adopt an ordinance pursuant to MCA S 7-3-304 
authorizing the council rather than the city manager to appoint 
the heads of city departments. 

The Montana Constitution requires the Legislature to provide for 
the adoption of statutory alternative forms of local government 
and for a local government review process. 41 Op. Att'y Gen. 
No. 37 ( 1985). Specifically, Article XI of the Constitution 
provides in pertinent part: 

Section 3. Forms of Government. (1) The legislature 
shall provide methods for governing local government 
units and procedures for incorporating, classifying, 
merging, consolidating, and dissolving such units, and 
altering their boundaries. The legislature shall 
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provide such optional or alternative forms of 
government that each unit or combination of units may 
adopt, amend, or abandon an optional or alternative 
form by a majority of those voting on the que~tion. 

Section 9. Voter review of local government. (1) The 
legislature shall, within four years of the 
ratification of this constitution, provide procedures 
requiring each local government unit or combination 
of units to review its structure and submit one 
alternative form of government to the qualified 
electors at the next general or special election. 

In 1975, the Legislature implemented the above constitutional 
mandate and enacted a statutory scheme which allowed the 
electorate to choose alternative forms of local government. See 
MCA Tit. 7, ch. 3, pts. 1 to 7. MCA § 7-3-102 offers the 
electorate five basic alternative forms of local government, 
plus a charter form. one of the options under MCA S 7-3-102 is 
a commission-manager or council-manager form of government. In 
1977, the city of Livingston chose to adopt a council-manager 
form of government. Prior to 1977, Livingston operated under 
a council-mayor form of government. 

You have asked whether the Livingston city council may adopt an 
ordinance in which the council rather than the city manager 
appoints the heads of city departments. There are two sets of 
statutes that define the power of the city manager to appoint 
department heads. Those statutes can be found in MCA Title 7, 
chapter 3, parts 3, 43 and 44. To answer your question it is 
necessary to examine the statutory powers of the city manager 
under both part 3 and parts 43 and 44. 

Under MCA Title 7, chapter 3, part 3, the duties of the city 
manager, including the power to appoint department heads, is 
controlled by MCA S 7-3-304, which provides: 

Duties of manager. The manager shall: 

(1) enforce laws, ordinances, and resolutions; 

(2) perform the duties required of him by law, 
ordinance, or resolution; 

(}) edminister the affairs of the local government; 

(4) direct, supervise. and administer ~ 
departments, aoencies, and offices of the l2sAl 
government unit except £e otherwise provided Qy ~ 
Q!: ordinances; 

( 5) carry out policies established by the commission; 
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(6) prepare the commission agenda; 

(7) recommend measures to the commission; 

( 8) report to the commission on the affairs and 
financial condition of the local government; 

(9) execute bonds, notes, contracts, and written 
obligations of the commission, subject to the approval 
of the commission; 

(10) report to the commission as the commission may 
require; 

(11) attend commission meetings and may take part in 
the discussion, but he may not vote; 

(12) prepare and present the budget to the commission 
for its approval and execute the budget adopted by the 
commission; 

( 13) appoint, suspend, and remove all employees of the 
local government except as otherwise provided Q¥ law 
9.!: ordinance; 

(14) appoint members of temporary advisory committees 
established by the manager. [Emphasis added.] 

MCA S 7-3-304(13) by its clear language contemplates that the 
city manager has the power to appoint and remove all city 
employees "except as otherwise provided by law or ordinance." 
Accordingly, I conclude that under MCA S 7-3-304(13) the city 
council could enact an ordinance which would curtail the city 
manager's power to appoint department heads and instead give the 
council the authority to appoint them. 

In addition, MCA S 7-3-305 also supports my conclusion that the 
city council through an ordinance may eliminate the city 
manager's authority to appoint department heads. MCA § 7-3-
305 states in pertinent part: 

(1) Employees appointed by the manager and his 
subordinates shall be administratively responsible to 
the manager. 

(2) Neither the commission nor any of its members may 
dictate the appointment or removal of any employee 
whom the manager or any of his subordinates are 
empowered to appoint. [Emphasis added.] 

Under MCA S 7-3-305(2), the city council cannot dictate the 
appointment of any employees whom the city manager is "empowered 
to appoint." The clear implication of this language is that the 
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city manager's power to appoint and remove is not exclusive, and 
that some employees must, under some circumstances, be subject 
to appointment and removal by someone other than the city 
manager. The provisions of MCA S 7-3-305(2) emphasized above 
nave meaning only if MCA S 7-3-304(13) is interpreted to allow 
the city council to make other provisions for the appointment 
and removal of city employees. 

MCA SS 7-3-304 and 7-3-305 are in pari materia, and they must 
be construed together in a manner which gives effect to all 
parts of both statutes, if such a construction is possible. 
Crist~ Segna, 191 Mont. 210, 212, 622 P.2d 1028, 1029 (1981). 
In my opinion, MCA SS 7-3-304(13) and 7-3-305(2) can only be 
harmonized by holding that MCA S 7-3-304( 13) authorizes the city 
council by ordinance to restrict the city manager's powers with 
respect to the hiring and retention of employees. Thus, if the 
Livingston city council passed an ordinance limiting the city 
manager•s power to make appointments, there would be no 
restrictions under MCA S 7-3-305(2) on the council's authority 
to dictate the appointment of employees. 

Prior to the enactment of the statutes defining the commission
manager form of government under MCA Title 7, chapter 3, part 
7, there existed a statutory scheme for "Municipal commission
Manager Government" under MCA Title 7, chapter 3, parts 43 and 
44. A number of statutes under parts 43 and 44 place the 
authority of appointing city employees solely with the city 
manager and, unlike MCA SS 7-3-304 and 7-3-305, these statutes 
do not provide the city council with the power to limit the city 
manager's authority to appoint employees. ~ MCA SS 7-3-4362, 
7-3-4363, 7-3-4402, 7-3-4403, 7-3-4441, 7-3-4463 to 4466. These 
statutes vest the city manager with the apparently unrestricted 
authority to appoint, remove and manage city employees and do 
not provide for the city council to limit that authority. 
~~City of~~~ 215 Mont. 114, 118-19, 696 P.2d 
423, 426 ( 1985). 

In Raynes, the Court held that the city manager in the 
commission-manager form of government had the sole power to 
affirm, modify, or veto the police commission's decision to 
discharge a police officer. Raynes, 215 Mont. at 119. The 
Court explained that a city manager's authority under the 
municipal commission-manager form of government was "broad and 
pervasive." Specifically, the Court stated: 

[A]n elected commission is required to appoint a city 
manager, section 7-3-4361, MCA, who shall be the 
administrative head of the municipal government and 
be responsible for the efficient administration of all 
departments. Specifically, he/she is empowered to 
appoint and remove all subordinate officers and 
employees of the departments in both the classified 
and unclassified service. 
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Raynes, 215 Mont. at 118-19. 

The report of the Raynes decision does not indicate that the 
City of Great Falls had adopted an ordinance restricting the 
power of the city manager with respect to the hiring and 
retention of city employees. The court in Raynes, therefore, 
did not consider the restrictive language on the city manager's 
power to appoint city employees under MCA §§ 7-3-304 and 7-3-
305. Specifically, the court in Raynes did not explore the 
clause "except as otherwise provided by law or ordinance" under 
MCA § 7-3-304(13), and the possibility that the city council 
could pass an ordinance enabling it to limit the City manager's 
authority to appoint heads of departments. Furthermore, the 
court was not presented with the issue of whether the city 
council could enact such an ordinance. 

There is a clear conflict between the statutes under MCA Title 
7, chapter 3, part 3 and MCA Title 7, chapter 3, parts 43 and 
44 concerning the scope of the city manager•s appointment power, 
which the court in Raynes did not address. The enactment of 
parts 43 and 44, however, preceded the enactment of part 3. 
Earlier statutes, to the extent of any repugnancy, are 
controlled by later statutes. 41 Op. Att'y Gen. No. 48 at 200, 
202 ( 1986), citing State ex rel. Wiley y_,_ District ~' 118 
Mont. 50, 55, 164 P.2d 358, 361 (1946). Accordingly, I conclude 
that the later statutes under part 3, including MCA S§ 7-3-304 
and 7-3-305, control the scope of a city manager's authority to 
appoint employees under the commission-manager form of 
government. ~ 

This conclusion is also supported by statutory language found 
in MCA S 7-3-114. The municipal commission-manager forms of 
government enacted under parts 43 and 44, that did not adopt an 
alternative form of government, are controlled by the statutes 
listed under MCA § 7-3-114. ~ 41 Op. Att•y Gen. No. 48 
(1986). MCA S 7-3-114 states: 

Statutory basis for municipal commission-manager 
government. (I) For the purpose of determining the 
statutory basis of existing units of local government 
after May 2, 1977, each unit of local government 
organized under the general statutes authorizing the 
municipal commission-manager form of government shall 
be governed by the following sections: 

(a) 7-3-301; 
(b) 7-3-302(1); 
(c) 7-3-303; 
(d) 7-3-304; 
{e) 7-3-305; 
(f) 7-3-312(3); 
(g) 7-3-313( 1); 
(h) 7-3-314(2); 
(i) 7-3-315{2); 
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(k) 7-3-317(2); 
(1) 7-3-318. 

-456-

(2) This form has terms of 4 years for all elected 
officials. The size of the commission shall be 
established by ordinance, but it may not exceed five 
members. [Emphasis added.] 

Accordingly, municipal commiasion-manager forms of government 
authorized under MCA Title 7, chapter 3, parts 43 and 44, are 
controlled by MCA S 7-3-114 and governed by the specific 
sections listed under MCA § 7-3-114. Two of these sections, MCA 
§§ 7-3-304 and 7-3-305, allow the city council to limit the city 
manager's authority to appoint heads of city departments. 

THEREFORE, IT IS MY OPINION• 

A city council in a council-managQr form of government may 
adopt an ordinance authorizing the council rather than the 
city manager to appoint heads of city departments. 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on the 
role of registered professional 
nurses in inserting peripherally 
inserted central catheters 

NOTICE OF PETITION FOR 
DSCLARATORY RULING 

1. On May 21, 1993, at 8:00a.m., in the Rimini Room of 
the Park Plaza Hotel, 22 N. Last Chance Gulch, Helena, 
Montana, the Board of Nursing will consider a petition for 
declaratory ruling on the authority of registered professional 
nurses to insert peripherally inserted central catheters 
within the scope of their practice. 

2. The petitioners are: 

Deborah Gaspar, RN, MS, MPA 
Director of Nursing 
Manager 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

Kim Sorenson, RN, BSN 
Trauma Services Coordinator 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

Janice Bechtold, RN, BSN 
ICU Nurse Manager 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

Joyce Dombrouski, RN, MHSA 
Deacare Nurse Manager 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

William Norton, RN, BSN 
Emergency Department Staff Nurse 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

Peggy Wharton, RN, BS 
Ambulatory Srvs Nurse 
Deaconess Medical Center 
P. 0. Box 37000 
Billings, MT 59107 

Jan Hollingworth, RN, BSN 
Nursing Educator 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

Julie Gee, RN, BSN 
ICU Assistant Nurse Manager 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

Sherry Ewen, RN, BSN 
Discharge Nurse Clinician 
Deaconess Medical Center 
P.O. Box 37000 
Billings, MT 59107 

3. The Petitioners represent Deaconess Medical Center. 
The hospital wants to use registered professional nurses to 
insert peripherally inserted central catheters. The 
Petitioners are concerned about whether this activity fits 
within the scope of practice of a registered professional 
nurse. 
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4. The rules as to which Petitioners request a ruling 
are as follows: 

ARM 8.32.1401(2): "Competency" - performing skillfully 
and proficiently the functions that are within the .role of the 
licensee; and demonstrating the interrelationship of essential 
knowledge, judgment and skills. 

ARM 8.32.1401(4): "Nursing process" - the traditional 
systematic method nurses use when they provide nursing care, 
including assessment, nursing analysis, planning, nursing 
intervention and evaluation. 

ARM 8.32.1401(6): "Prescribing" specifying nursing 
intervention(s) intended to implement the defined strategy of 
care. This includes the nursing behaviors that nurses shall 
perform when delivering nursing care, though not necessarily 
sequentially or all in each given situation: assessment, 
nursing analysis, planning, nursing intervention and 
evaluation. 

ARM 8.32.1401(7): "Standard" - an authoritative 
statement by which the board can judge the quality of nursing 
education or practice. 

ARM 8.32.1401(8): "Strategy of care" -the goal-oriented 
plan developed to assist individuals or groups to achieve 
optimum health potential. This includes initiating and 
maintaining comfort measures, promoting and supporting human 
functions and responses, establishing an environment conducive 
to well being, providing health counseling and teaching, and 
collaborating on certain aspects of the medical regimen, 
including but not limited to the administration of 
medications. 

ARM 8.32.1402: PURPOSE OF STANDARDS OF NURSING PRACTICE 
FOR THE REGISTERED NURSE The purpose of the standards is 

(1) to establish minimal acceptable levels of safe 
effective practice for the registered nurse. 

(2) to serve as a guide for the board to evaluate safe 
and effective nursing care. 

ARM 8.32.1403: STANDARDS RELATED TO THE REGISTERED 
NURSE'S RESPONSIBILITY TO APPLY THE NURSING PROCESS The 
registered nurse shall: 

(1) conduct and document nursing assessments of the 
health status of individuals and groups by: 

(a) collecting objective and subjective data from 
observations, e~aminations, interviews, and written records in 
an accurate and timely manner. The data includes but is not 
limited to: 

(i) biophysical, emotional and mental status, 
(ii) growth and development, 
(iii) cultural, spiritual and socio-economic background, 
(iv) family health history, 
(v) information collected by other health team members, 
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(vi) client knowledge and perception about health status 
and potential, or maintaining health status, , 

(vii) ability to perform activities of daily living, 
(viii) patterns of coping and interacting, 
(ix) consideration of client's health goals, 
(x) environmental factors (e.g. physical, social, 

emotional and ecological), and 
(xi) available and accessible human and material 

resources. 
(b) sorting, selecting, reporting and recording the 

data; 
(c) validating, refining and modifying the data by 

utilizing available resources, including interactions with the 
client, family, significant others, and health team members. 

(2) establish and document nursing analysis which serves 
as the basis for the strategy of care; 

(3) develop the strategy of care based upon data 
gathered in the assessment and conclusions drawn in the 
nursing analysis. This includes: 

(a) identifying priorities in the strategy of care; 
(b) collaboration with the client to set realistic and 

measurable goals to implement the strategy of care; 
(c) prescribing nursing intervention(s) based on the 

nursing analysis; 
(d) identifying measures to maintain comfort, to support 

human functions and positive responses, to maintain an 
environment conducive to teaching to include appropriate usage 
of health care facilities. 

(4) implement the strategy of care by: 
(a) initiating nursing interventions through; 
(i) giving direct care, 
(ii) assisting with care, 
(iii) delegating care, 
(iv) collaboration and/or referral when appropriate. 
(b) providing an environment conducive to safety and 

health, 
(c) documenting nursing interventions and responses to 

care to other members of the health team; 
(dl communicating nursing interventions and responses to 

care to other members of the health team. 
(5) evaluate the responses of individuals or groups to 

nursing interventions. Evaluation shall involve the client, 
family, significant others and health team members of the 
health team. 

(a) Evaluation data shall be documented and communicated 
to appropriate members of the health care team. 

(b) Evaluation data shall be used as a basis for 
reassessing client health status, modifying nursing analysis, 
revising strategies of care, and prescribing changes in 
nursing interventions. 

(c) Research data shall be utilized in nursing practice. 

ARM 8.32.1404(1), (2), (3) and (7): STANDARDS RELATED TO 
THE REGISTERED NURSE'S RESPONSIBILITIES AS A MEMBER OF THE 
NURSING PROFESSION The registered nurse shall: 
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(1} have knowledge of the statutes and regulations 
governing nursing and function within the legal boundaries of 
nursing practice; 

(2) accept responsibility fox· individual nursing actions 
and competence and base practice on validated data; 

(3} obtain instruction and supervision as necessary when 
implementing nursing techniques or practices; 

(7) contribute to the formulation, )nterpretation, 
implementation and evaluation of the objectives and policies 
related to nursing practice within the employment setting; 

5. The question presented for declaratory ruling by the 
agency is whether it is within the registered professional 
nurses' practice to insert peripherally inserted central 
=atheters, as provided in the above-referenced rules. 

6. The Petitioners have indicated that they believe that 
a ~!om:ana St:ate Board of Nursing ruling that would sanction 
c;ualified registered profelmiona1 nurses to insert 
peripnera.LJ.y inserced cencra;. cat.heters would help provide 
::..rnproveci vd.l' .. lE:, qu..:::dir:.y, a.nd ~ffective treatment to patients. 

/. The Petlc~uners noced ·c.he following to be inte;rested 
part~es: 

Total Pharma~;eut.ical Care 
Linda Bierbach, ~~nager 
2110 overland Avenue 
Suite 122 
Billings, Montana 59102 

Medical Innovations 
Dwight Redd 
935 Lake Elmo Drive 
Billings, Montana 59101 

Carbon County Memorial Hospital 
600 W. 20th St. 
P.O. Box 590 
Red Lodge, Montana 59068·0590 

western Temporary Services 
Transwestern II 
Suite 307 
490 N. 31st 
Billings, Montana 59101 

Visiting Nurse service 
P.O. Box 35033 
Billings, Montana 59107 
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The Board also notes that other hospitals, physicians, 
and registered nurses may be similarly affect~d. 

By: 

BOARD OF NURSING 

ANNIE ~BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 10, 1993. 
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NOTICE OF lQNCTIQHS OF ADMINIStRATIVE CODE COMMITTEE 

The Administrative Code C~ittee reviews all proposals for 

adoption of new rules, &~~~endment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, a$endment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes cOIIallellts from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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BOW TO USE TBE ADMINISTRATIVE RULES OF MONTANA AND TBE 
MONTANA ADMINISTRATIVE REGISTBR 

Definitions: Administrative Rules of MQntana lARK! is a 
looseleaf ca.pilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

MQntapa Administrative Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules propoaed by agencies, 
notices of rules adopted by agencies, and 
interpretations of atatutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulinga) iasued since 
publication of the preceding register. 

Use of the Administrative Rules of Mgntapa lARK!; 

J::ncnm 
Subject 
Matter 

Statute 
Number and 
Pepartment 

1. Consult ARM topical index. 
Update the rule by checking the acc~ulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists liiCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a c~ilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
December 31, 1992. This table includes those rules adopted 
during the period January 1, 1993 through March 31, 1993 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1992, 
this table ~nd the table of contents o£ this issue of the MAR. 

This tabl<; indicates the department name, title number, rule 
numbera i:u aacendi:ug order, catcbphrase or the subject matte.c of 
the rule and the page numb'?:r at which th€' action is published in 
the 1992 and 1993 Montana Administrative Registers. 

ADMINISTRATION, Departmeut of. Title 2 

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees, 
p. 827' 2372 

2.21.5007 Reduction in Work Force, p. 719, 2047 
(Public Employees' Retirement Board) 
2.43.612 and other rules - Certifying Annual Benefit Payments 

for Distributing Lump Sum Benefit Increases to 
Montana Resident Retirees, p. 1900, 2721 

(State Compensation Mutual Insurance FUnd) 
2.55.324 and other rules • Establishment of Premium Rates, 

p. 1, 340 

AGgXCQMTVRB. Department of. Title 4 

4.5.109 and other rule Reporting P~cedures Field 
Evaluations - Council Appointments for the Noxious 
Weed Trust FUnd, p. 1440, 1861 

STATE AQD!TQE. Title 6 

I-IV Prohibiting Unfair Discrimination for Previously 
Uninsured Personal Automobile Insurance Applicants, 
p. 2436 
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COMMERCE. Departmeut of. Title 8 

(Board of Alternative Health Care) 
I Direct Entry Midwife Education Standards, p. 2225, 

2722 
I 
8.4.301 

(Board of 
8.12.601 

8.12.601 

(Board of 
8.16.601 

8.17. 702 

8.17.808 

(Board of 
8.20.401 

(Board of 
8.22.601 

8.22.612 

(Board of 
8.24.409 
(Board of 
8.28.402 

8.28.1501 

8.28.1505 

6-3/25/93 

Licensing by Exam for Midwives, p. 1282, 2048 
and other rules Pees - Direct Entry Midwifery 
Apprenticeship, p. 2106, 2498 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Pees, p. 2674 
and other rules Applications Examination 
Unprofessional Conduct - Definitions, p. 1542, 2131 

Dentistry) 
and other rules - Introduction - Dental Auxiliaries -
Exams - Licensure by Credentials - Unprofessional 
Conduct - Qualifying Standards - Dental Auxiliaries • 
Denturist Interns, p. 2229 
and other rules - Renewal - Continuing Education -
Continuing Education for the Practice of Dentistry, 
Dental Hygiene and Denturitry, p. 2236, 287 
and other rule - Prior Referral for Partial Dentures 
- Insert Immediate Dentures, p. 723, 1177, 2132 

Bearing Aid Dispensers) 
and other rules - Traineeship Requirements - Pees -
Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions Testing Procedures 
Continuing Educational Requirements - Notification -
Definitions - Perms of Bills of Sale Contracts and 
Purchase Agreements - Inactive Status, p. 197 

Horse Racing) 
and other rules General Provisions Racing 
Secretary - Veterinarians - General Requirements -
General Rules - Duties of the Licensee - Breakage, 
Minus Pools and Commissions, p. 1077, 1605, 1862 
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277 

Landscape Architects) 
Pee Schedule, p. 325 

Medical Examiners) 
and other rules - Definitions - Applications - Pees 
and Renewals - Reactivation of Inactive or Inactive 
Retired Licenses - Verifications - Pees, p. 356, 
1607, 2050 
and other rules - Definitions • Utilization Plans 
Protocol Info~ed Consent Prohibitions 
Supervision - Prescriptions - Allowable Functions -
Revocation or suspension of Approval 
Prescribing/Dispensing Authority - Scope of Practice 
- Te~ination and Transfer • Training of Physician 
Assistants, p. 2677, 341 
Pees, p. 1784, 2375 
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(Board of Nursing R~e Administrators) 
8.34.414 and other rule - Examinations - Reciprocity Licenses, 

p. 2686, 264 
8.34.414 and other rules Examinations 

Applications, p. 1903, 2640 
(Board of Optometrists) 

Definitions 

I-III Surgery - Aspects of Surgery Prohibited - Anterior 
Segment Defined Optometrist's Role in Poet-
Operative Care, p. 2625 

Outfitters) (Board of 
8.39.502 
8.39.502 

Licensure - Outfitter Qualifications, p. 327 
and other rules Licensure Qualifications 
Applications Renewals Transfer of License, 
p. 1292, 2376 

8.39.503 Licensure - Outfitter Examination, p. 2688, 343 
(Board of Pharmacy) 
8.40.401 and other rules - Definitions - Patient Records -

Prospective Drug Review Patient Counseling, 
p. 2439, 293 

8.40.404 and other rules • Fee Schedule - Wholesale Drug 
Distributors Licensing, p. 1178, 1754, 2135 

(Board of Plumbers) 
8.44.412 Fee Schedule, p. 2482, 141 
(Board of Public Accountants) 
8. 54. 4 02 and other rules Examina tiona Education 

Requirements - Fees, p. 1184, 2136 
8.54.904 and other rules Reports Alternatives and 

Exemptions - Reviews and Enforcement, p. 1191, 2138 
<Board of Real Estate Appraisers) 
8.57.401 and other rule Definitions Ad Valorem Tax 

Appraisal Experience, p. 2443, 142 
8.57.406 and other rules Course Requirements Fees 

Complaint Process Reciprocity License and 
Certificate Upgrade and Downgrade, p. 1082, 1612, 
2060 

(Board of Realty Regu~tion) 
8.58.406A Application for License - Salesperaon and Broker, 

p. 1545, 2274 
(Board of Social Work Examiners and Professional Counselors) 
8.61.402 and other rule - Licensure Requirements for Social 

Workers and Professional Counselors, p. 92 
(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 2484, 146 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 95 
(Financial Division) 
I Credit Unions, p. 1786, 2465 
(Board of Milk Control) 
8.86.301 Class I Producer Prices - Inter-Plant Hauling Rates, 

p. 329 
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8.86.301 Regulating the Calculation of the'Price of Class II 
and III Milk Paid to Milk Producers Each Month, 
p. 1788, 2377 

(Local Government Assistance Division) 
I AdMinistration of the Treasure State Endowment 

Program (TSEP), p. 2323, 2723 
8.94.3701 and other rules • 1985 and 1986 Federal CODIQiunity 

Develo~ent Block Grant Program • AdMinistration of 
the 1993 Federal Community Development Block Grant 
Program, p. 205 

(Board of Investments) 
!·XXI and other rules · Municipal Finance Consolidation Act 

• Rules Implementing the INTERCAP Program, p. 1715, 
2275 

(Aeronautics Division) 
8.106.101 and other rules · Transfer of Aeronautics and Board 

of Aeronautics Rules from Department of Commerce to 
Department of Transportation, p. 2551 

(Board of Aeronautics) 
8.107.101 and other rules · Transfer of Aeronautics and Board 

of Aeronautics Rules from Department of Commerce to 
Department of Transportation, p. 2551 

(Science and Technology Development Board) 
I·V Seed Capital Project Loans to Venture Capital 

Companies, p. 1791, 2643 
{Montana State Lottery) 
8.127.101 Organizational Rule · Retailer Commission · Sales 

Staff Incentive Plan, p. 2486 

EDUCATIQN. Title 10 

{Superintendent of Public Instruction) 
10.6.101 and other rules · School Controversy Contested Cases 

10.20.202 
10.22.104 
10.41.101 

Rules of Procedure, p. 2110, 344 
Foundation Payments, p. 1447, 2142 
Spending and Reserve Limits, p. 1449, 2143 
and other rules · Vocational Education General Rules, 
p. H95, 296 

10.44 .102 and other rules Vo·Bd Weighted Cost Funding, 
p. 970, 1756 

10.44.201 and other rules • Secondary Vocational Education 
Prograa Requirements, p. 1725, 2144 

!Board of Public Education) 
10.51.104 and other rule · Responsibility Assigned by Statute • 

10.55.601 
10.56.101 
10.57.210 

Board Staff, p. 1451, 2727 
Accreditation Standards: Procedures, p. 2690 
Student Assessment, p. 2693 
Teacher Certification • Health ExaDdnation, p. 838, 
1473 

10.64.301 and other rules • Transportation - Definitions - Bus 
Chassis - Bus Body • Special Education Vehicle - LP 
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Gas Motor Fuel Installation • General · Application · 
· Special Equipment, p. 207 

FAMILY SERVICES, Department of. Title 11 

I·X 

11.2.401 

11.5.607 

11.5.1002 
11.7. 313 

11.12.101 

11.12.101 

11.14.102 

U.l4.103 

11.14.605 
11.17.101 

11.18.107 

11.18.125 

Block Grant Payment of Day Care Benefits, p. 751, 
1863 
and other rule · Local Service Areas • Local Youth 
Services Advisory Councils, p. 1831, 2501 
and other rule Disclosure of Case Records 
Containing Reports of Child Abuse or Neglect, 
p. 1829, 2378 
Day Care Rates, p. 1908, 2379 
Determination of Daily Rates for Youth Care 
Facilities, p. 2627, 147 
and other rules • Maternity Homes I.icensed as Youth 
Care Facilities, p. 102 
and other rules · Youth Care Facilities, p. 2325, 
2728 
and other rules · Fll.lllily and Group Day Care Bo111es 
Providing Care Only to Infants • Day Care Facility 
Registration for Certain In-nome Providers for the 
Purpose of R~eiving State Payment, p. 97 
and other rules · Day Care Facility Licensing and 
Registration Requirements, p. 333 
State Payment for Day Care Services, p. 279 
end other rules Youth Detention Facilities, 
p. 1813, 2645 
and other rules - Licensing of C~ity Hames for 
the Developmentally and Physically Disabled, p. 741, 
1197, 2277 
and other rule - C=i ty Homes for Persons with 
Developmental Disabilities Community Homes fo!: 
Persons who are Severely Disabled, p. 2630, 149 

FISH. WILPLIPB. AND P!JJS. Departm§Qt of. Title 12 

I-VI 

!·XII 
12.3.402 
12.6.904 
12.6.904 

Development of State Parks and Fishing Access Sites, 
p. 1841, 2382 
and other rules - Falconry. p. 1833, 2381 
Liceu.e Refunds, p. 105 
Closure of Plint Creek Below the Dam, p. 1844, 2380 
Emergency Amendment · CloSiQi Flint Creek Below the 
Dam, p. 1757 

.!mALTH AND mrvummprrAJ, scUiiCIS. pepart:ment of. Title 16 

I-VI Establishing Procedures for Local Water Quality 
District Program Approval - Procedures for Granting 
Enforcement Authority to Local Water Quality 
Districts, p. 2445 
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16.8.1004 

16.8.1304 

16.8.1307 

16.8.1903 
16.16.101 

16.16.803 

16.20.401 

16.20.602 

16.28.1005 

16.42.302 

16.44.102 

16.44.102 

16.44.102 

16.44.106 

16.44.202 
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Minimum Standards for On-Site Subsurface Wastewater 
Treatmeut, p. 513, 2148 
and other rules - Incorporating Federal Regulatory 
Changes for the Air Quality Bureau, p. 2243, 2741 
and other rulea - Air Quality - Major Open Burning 
Source Reatrictions Air Quality Pe~it 

Application/Operation Fee Assessment Appeal 
Procedures - Air Quality Open Burning Fees, p. 1300, 
1453, 2061 
and other rules - Air Quality - Open Burning Permit 
Feea for Conditional and Emergency Open Burning 
Permits, p. 1732, 2285, 2743 · 
Air Quality - Permit Feea, p. 1730, 2390 
and other rules - Subdivision Review and Feea - Fee 
Requir~ents for Subdivision Applications, p. 1556, 
2145 
Subdiviaions - Subdivision Review Fees for RV Parks 
and Campgrounds, p. 283 
and other rules - Plan and Specification Review for 
Small Water and Sewer Systems and Review Fees 
Drilling of Water Wells, p. 505, 2152 
and other rules - Surface Water Quality Standards • 
Nondegradation Policy, p. 501, 2064 
Tuberculosis Control Requirements for Employees of 
Schools and Day Care Facilities, p. 1303, 2744 
and other rules Occupational and Radiological 
Health - Asbestos Abatement Requirements - Permit -
Accreditation Course Fees Remedies for 
Violations, p. 215 
and other rules - Hazardous Waste - Exportation of 
Hazardous Waste BSWA Cluster I Regulations, 
p. 2330, 2750 
and other rulea - Solid and Bazardoua Waste - Wood 
Preaerving Operations, p. 1547, 2162 
and other rules - Solid and Hazardous Waste - Boiler 
and Induatrial Pu%nace (BIF) Regulations, p. 2567, 
445, 1911, 2502 
and other rulea Solid and Hazardous waste 
Regulation of Ba:u.rdowl Waste Facilities and 
~erators Identification of Hazardous Waste, 
p. 232 
and other rules Hazardous Waate Definitions 
Related to Bazar~ Waste Regulation - Requirements 
for counting Hazardous Wastes Issuance and 
Effective Date of Permits, p. 1736, 2164 

TRJINSPOJlTATION. Depar!:!lant pf, Title 18 

18.7 .105 and other rule Encroachment of Mailboxes and 
Newepaper Delivery Boxes on Highway Rights-of-Way, 
p. 1198, 1868 

6-3/25/93 Montana Administrative Register 



-470-

18.12.101 and other rules - Transfer of Aerdnautics and Board 
of Aeronautics Rules from Department of Commerce to 
Department of Transportation, p. 2551 

CORRECTIONS AND HUMAN SERVICES. Department of. Title 2Q 

20.3.413 and other rules - Certification System for Chemical 
Dependency Personnel, p. 2633, 151 

20.7.201 and other rules- Resident Reimbursement at Community 
Correctional Centers, p. 1454, 2286 

20.14.302 and other rules Application for Voluntary 
Ac:bnissions to the Montana State Hospital, p. 979, 
1483, 2287 

(Board of Pardons) 
20.25.101 and other rules - Revision of the Rules of the Board 

of Pardons, p. 2639, 297 

JUSTICE. Department of. Title 23 

I Drug Abuse Resistance Education (DARE) Trust Fund, 
p. 2452, 12 

I-V Investigative Protocol by the Department of Justice 
in the Performance of its Investigative 
Responsibilities, p. 2117, 2466, 2752 

23.7.105 and other rule • Adoption of the Uniform Fire Code, 
Intez:national Conference of Building Officials - 1991 
Edition of the UFC Standards, p. 1202, 1759, 2074 

23.12.101 and other rules Department of Justice 
Standardization of Cr~inal History Information 
Collection - Implementation of an Arrest Numbering 
System, p. 2246 

23.14.404 Peace Officers Standards and Training, p. 2450 
23.17.314 Physical Performance Requirements for the Basic 

Course, p. 1457, 2075 

LABOR AND INDUSTRY, ~epartment of. Title 24 

24.9.314 and other rule - Document Format, Filing and Service 
- Exceptions to Proposed Orders, p. 2695, 298 

24.11.475 Unemployment Insurance Approval of Training, 
p. 1570, 2076 

24 .11. 813 and other rules - What is Classified as Wages for 
Purposes of Workers• Compensation and Unemployment 
Insurance, p. 2344, 2753, 13 

24 .11. 814 and other rule - What is Classified as Wages for 
Purposes of Workers • Compensation and Unemployment 
Insurance, p. 1577, 1949, 2251 

24.16.9007 Prevailing Wage Rates Building Construction, 
p. 873. 2165 

24.29.706 Exclusions fro~ the Definitions of Employment in the 
Unemployment Insurance and Workers' Compensation 
Acts, p. 1573, 1948, 2250, 2759 
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24.29.1403 and other :rules - Medical Services for Workers• 
CClllllplllUI&tio:~:~ • Selection of Physician - Physicians 
Reports - Relative Value Pee Schedule · Tx-eatment and 
Reporting, p. 107 

STATE LANPS. Department of. Title 26 

I·XI 

26.4.301 

Regulations for Forest Practices in the Streamside 
Management Zone, p. 2252, 14 
and other :rules - Regulation of Coal and Uranium 
Mining and Prospecting, p. 2260 

LtyESTQCX. Departatnt of. Title 32 

32.2.401 Imposition of a Pee Pertaining to Inspection of Game 
Parm Animals, p. 2348, 265 

Nl'ftJRAL R.ESQtJR.CBS AND CONSERVATION. Departmont of. Title 36 

I·VII Requiring Measuring Devices on Watercourses 
Identified as Chronically Dewatered, p. 2454 

(Board of Oil and Gas Conservation) 
I-XVII Underground Injection Control Program for Class II 

Injection Wells under the Federal Safe Drinking Water 
Act (SDWAJ, p. 521, 2171 

36.22.302 and other :rules · Definitions · Bonding of Oil and 
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950, 152 

PJlBLIC SBRVICI UGUI.ATIQIJ. Department of. Title 38 

I Requiring a Profiling Notification of Certain Utility 
Rate Case Pilings before the Public Service 
Coaaission, p. 6 

I Pictorial Information R.equiramenta, p. 296, 1760 
I-II and other :rule - Puel Coat Surcharge · T.aporary Rate 

Reductions · Defining •Miles•, All Regarding Motor 
Carriers, p. 2121, 2647 

I-J:II and other rules • ltatllhliahing Poliey Guidelines on 
Integrated Least Coat Resource Planning for Blectric 
Utilities in Montana - Cogeneration and S..ll Power 
Production, p. 1846, 2269, 2764 

38.5.2601 and other rules - Telea~ications Services and 
General Utility Tariff Price List Piling 
Requireaenta, p. 2699 

38.5.3345 Change in Customer's Interexchange Carrier 
Deferring of Implementation Until September 1, 1993, 
p. 285 

RIVliiiQI. pepartmept of. Title 42 

I-II Liquor Licenses, p. 778, 2192 

6·3/25/93 Montana Administrative Register 



I-III 
I·IV 

I-V 
42.2.201 
42.2.602 
42.11.211 
42.11.211 
42.12.122 

42.14.102 
42.14.102 
42.15.101 
42.15.112 

42.15.116 
42.15.118 
42.15.121 

42.16.104 
42.17.112 
42.17.301 

42.18.105 

42.18.105 

42.19.402 

42.20.454 
42.21.106 

42.22.103 

42.23.211 

42.24.102 
42.26.101 

42.31.110 

42.31.404 
42.32.104 

-472-

Valuation for C~ercial Property, p. 1955, 2780 
Recycled Material as it Applies to Income Tax, 
p. 783, 2196 
Forest Land Property Taxes, p. 1227, 2650 
Taxpayer or Licensee Lists, p. 1460, 2077 
and other rules Taxpayer Appeal Rules, p. 247 
and other rules - Liquor Division, p. 2492, 158 
and other rules - Liquor Division, p. 1998 
and other rules - Suitability of a Premises for 
Liquor Licenses, p. 544, 2187 
and other rules - Miscellaneous Taxes, p. 2350, 2776 
Accommodations Tax, p. 1739, 2393 
and other rules - Change of Do:tnicile, p. 244 
and other rules • Income Tax Returns and Tax Credits, 
p. 2005, 2555 
Net Operating Loss CO:tnputations, p. 2023, 2556 
Exe:tnpt Retire:tnent Li:tnitation. p. 2353, 2777 
and other rule - Taxation of Indian Inco:tne, p. 2719, 
242 
Interest on Unpaid Tax, p. 2012, 2557 
and other rule - Withholding, p. 2014, 2558 
and other rules - Esti:tnated Tax Payments, p. 1988, 
2778 
and other rule - Montana Reappraisal Plan, p. 2490, 
160 
and other rules Montana Appraisal Plan for 
Residential and commercial Property, p. 1221, 2078 
and other rules - Property Taxes for Low Income 
Property Energy Related Tax Incentives New 
Industrial Property, p. 2016, 2559 
Market Value for Property, p. 1207, 1763 
and other rules • Property Taxes for Market Value of 
Personal Property, p. 1971, 2394 
and other rule Situs Property for Centrally 
Assessed Railroads, p. 2356, 2787 
and other rules Property Taxes for Centrally 
Assessed Property, p. 1959, 2560 
and other rules • Corporation License Tax Division, 
p. 1209, 1764 
and other rules - Subchapter S, p. 1741, 2395 
and other rules - Corporation License Tax Multistate 
Activities, p. 250 
and other rules - Untaxed Cigarettes Under Tribal 
Agreements, p. 1994, 2563 
Emergency Telephone Service Fee, p. 2010, 2569 
and other rules - Resource Indemnity Trust Taxes, p. 
1203, 1766 
and other rules - Abandoned Property, p. 1744, 2570 

SECRETARY OF STATE. Title 44 

I-IX Voting by Facsimile Transmission for Members of the 
United states Military Service, p. 1461, 1870 
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1.2.419 Filing, Compiling, Printer Pickup and Publication 
Schedule for the Montana Administrative Register for 
1993, p. 2270, 2652 

!Commissioner of Political Practices) 
44.10.331 Limitations on Receipts for Political Committees to 

Legislative Candidates, p. 389, 1871 

SOCIAL AND REHABILITATION SERVICES, Pepartment of, Title 46 

I 

I 
I 
I-VIII 
46.6.102 

46.10.105 

46.10.305 

46.10.404 
46.10.406 
46.10.409 
46.10.823 
46.12.565 
46.12.801 

46.12.1226 
46.12.3803 
46.13.201 

46.25.101 
46.25.725 

6-3/25/93 

and other rules - Kids Count and Early Periodic 
Screening Diagnosis and Treatment SerYioes, p. 2359, 
2788 
Statistical Sampling Audits, p. 2272 
At-Risk Child Care Progr~. p. 1089, 1767 
Passport to Health Progr~. p. 998, 1231, 2288 
and other rules Vocational Rehabilitation 
Ext!mded Employment ao.d Independent Li.ving Pr<.>grams, 
p. 1306, 2572 
and other rul'!!s - AiQ. to Families with Dependent 
Children Disqualification for Fraud, p. 1464, 2080 
l!llld other rules AYDC Stl!llldards of Assistance, 
p. 2025, 2396 
Title IV-A Day Care for Children, p. 2125, 2469 
AFDC Resources, p. 135,, 345 
Tr&nsitional Child Care, p. 1750, 2200 
self-Initiated Education or Training, p. 2460, 161 
and other rules- Private Duty Nursing, p. 2127, 2653 
and other rules - Durable Medical Equipment, p. 1129, 
1872 
and other rule - Nursing Facility Reimbursement, p. 8 
Medically Needy Income Standards, p. 2033, 2398 
and other rules Low Income Energy Assistance 
Program, p. 1580, 2201 
and other rules - General Relief, p. 2035, 2584 
Income for General Relief Assistance, p. 139, 346 
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BOARD APPOIBTEBS AND ~CIBS 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in February, 1993, are 
published. Vacancies scheduled to appear from April 1, 1993, 
through June 30, 1993, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IKPORTAllT 

Melllbership on boards and commissions changes 
constantly. The following lists are current as of 
March 2, 1993. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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