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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 20 

The Montana Admini,strative Register (MAR), a twice·monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing and 
where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the pro
posed amendment of ARM 
2.21.1812 relating to the 
Exempt Compensatory Time 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF ARM 2.21.1812 RELATING 
TO THE EXEMPT COMPENSATORY 
TIME 

1. on November 18, 1993, at 1:00 p.m. in Room 136 
Mitchell Building, Helena, Montana, a public hearing will be 
held to consider the proposed amendment of ARM 2.21.1812 relating 
to the exempt compensatory time. 

The department of administration will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the department no later than 5: 00 p.m. on 
November 16, 1993, to advise us of the nature of the accommoda
tion that you need. Please contact the State Personnel Divi
sion, Attn: Linda Davis, Room 130, Mitchell Building, Helena, 
MT. 59620; telephone (406) 444-3871; TT (406) 444-1421; FAX 
(406) 444-2812. 

2. The rule proposed to be amended is as follows: 

2. 21. 1812 EXEMPT EMPLOYEES A,ND EXEMPT COMPENSATORY TIME 
(1) - (5) Remain the same. 

(6) A maximum of 120 hours of exempt compensatory time may 
be carried over from one calendar year to the next. A deter
mination of excess exempt compensatory time will be made as of 
the end of the first pay period which extends into the next 
calendar year. The employee must take off all excess compen
satory time during the first 90 days of the next calendar year 
or forfeit the excess hours, except when the department head or 
designee extends the forfeiture deadline provided in paragraph 
(7) ef' fjf'aftt.e aft enee!'t.ieft !'Fevided ift !'I!IPafjPI!Ipft (B). 

(7) Wfteft In the first 90 days of the calendar year ~ 
t9ealt wel!'lE 19el'!ieEi fer the afjeftey, the department head or a 
designee may extend the number of days the employee has to use 
excess compensatory time prior to forfeiture. The employee is 
required to make a reasonable written request to take the time 
off. Reasonable at a minimum would allow sufficient notice to 
take the accrued exempt compensatory time off before the forfeit 
date. The agency may grant the request to take the time off 
before the forfeit date or grant an extension. The extension 
must be made in writing not later than March 31 each year. The 
length of this extension is up to the discretion of the depart
ment head or designee, e~t. ma~ not to exceed December 31 each 
~ aa 189 aEiaitieaal aaye. Any excess compensatory time not 
taken by December 31 is forfeited. 

(8) Urttil OetebeF 1, 1991, a EiepaFtmeae aeaEi e~ aeei~ftee 
ma) a!!'!'l'!e..,e aft e!Eeepeie!l te the taf'feit.HFe l!eE{liizoemeHt ~l!e'liaee 
iR !9aFa!Jl!'apa (6) at thi,;;~ n1le. 1991 is eae lase year Eie!'at:tmeR'e 
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!leads 91!' desii!Jftee 111ay 111alte el!eep'Eiefts 'Ee '!:he fel!'t'9i'E"'Pe !!'eq"'i!!'e 
meA'!:. '!?fie aa'Eh9!!'i'Ey in pa!!'aEJ!!'aph ( 7) 'Ee malte eM'Eefteiefte '!:9 'Ehe 
fel!':fei'Eal!'e deadliAe -will !'let. be a:f:feet.ed, Saeh aft eMt.el'leien may 
be e:pp!!'e•;ed t.e dee:l '"'ish speeial &ftd liAiqae ei!!'e\il!letoal\eee '"'hieh 
!!'ef!reeel'lto pel!'ieaie er tempel!'a!!'y sitoaatiefte that. eeft !'let: l!le 
aEieq\iaeely e:Eidl!'esseEi by atael!' mafta!Jemel'le aet:iefte, llaeft aft 
elteept:iel'\ toe t.he fe!!':feit.a!!'e re~i:f!elllel'lt. is &fiJI:f!B'•'eEi ift &i!Yaftee 
by t.ae Eiepa:f!'Eillel\15 ttead ar Eiel!liEJftee, 'Ehe empleyee shall Re'E 
f91!':fei'E e1teess eMempt. eempeAeae9!!'Y t.ime ae\irs alil!'iRIJ t.ae 
9alel'ldar yea!!'. All eMeepioiafts 91!' eM'EeAsiefts sl\el:llci se made il'l 
. .,!!'i'Eii'\IJ 1\e le:eer t.aaft uarea 31 eaeh year. Excess exempt compen
satory time for which an extension was granted in calendar year 
1993. and for which an employee was not afforded a reasonable 
opportunity to take the time off, may be reinstated at the 
discretion of the department head or designee, Tbe reinstated 
time will be treated as excess exempt compensatory time in 
calendar year 1994. 

(9) - (14) Remain the same. 
(Auth. 2-18-618, MCA; Imp. 2-18-618, MCA) 

3. It is reasonably necessary to amend this rule because 
as currently written, the rule does not meet the objective of 
providing gl:'eater flexibility in scheduling time for exempt, 
salaried employees and does not allow sufficient time to take 
off excess compensatory time and avoid forfeiture of time. 

4. Linda S. Davis, Equal Employment Opportunity Program 
Coordinator, state Personnel Division, Department of Administra
tion, Room 130 Mitchell Building, Helena, Montana 59620, has 
been designated to preside over and conduct the hearing. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments to Mark cress, 
Administrator, state Personnel Division, Department of Ad
ministration, Room 130 Mitchell Building, Helena, Montana 59620 
no later than November 26, 1993. 

Persons with disabilities who need an alternative accessi
ble format of this rule notice, or who require some other 
reasonable accommodation in order to participate in the rule 
making process should contact the state Personnel Division, 
Department of Administl:'ation, Attn: Linda Davis, Room lJO, 
Mitchell Building, Helena, MT. 59620; telephone (406) 444-3871; 
TT (406)444-1421; FAX (406)444-2812. 

~kLe .. l 
Rule Reviewer 

Counsel Lo~s A. MenZ:~ector 
Department of Administl:'ation 

Certified to the Secl:'etary of State October 18, 1993. 

20-10/28/93 MAR Notice No. 2-2-214 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the pro
posed amendment of ARM 
2.21.3607, 2.21.3609 and 
2.21.3616 relating to 
Veterans' Employment 
Preference 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF ARM 2.21.3607, 2.21.-
3609 AND 2.21.3616 RELAT
ING TO VETERANS' EMPLOY
MENT PREFERENCE 

1. on November 18, 1993, at 1:00 p.m. in Room 136 
Mitchell Building, Helena, Montana, a public hearing will be 
held to consider the proposed amendment of ARM 2. 21.3607, 
2.21.3609 and 2.21.3616 relating to veterans' employment 
preference. 

The department of administration will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo
dation, contact the department no later than 5:00 p.m. on 
November 16, 1993, to advise us of the nature of the accommoda
tion that you need. Please contact the State Personnel Divi
sion, Attn: Ms. Constance Enzweiler, Room 130, Mitchell Build
ing, Helena, MT. 59620; telephone (406) 444-3871; TT (406) 444-
1421; FAX (406) 444-2812. 

2. The rules proposed to be amended provide as follows: 

2.21.3607 ELIGIBLE VETERAN (1)(a) (1) (c) Remain the 
same. 

(1) (d) have "served more than 180 consecutive days [on 
active duty in the arroed forces], other than for training~ 

(el as a member of a reserve component under an order of 
active duty pursuant to 10 u.s.c. 672(al. (d). or !gl 10 u.s. c. 
673, or 10 u.s.c. 673b served on active duty during a period of 
war or in a campaign or expedition for which a campaign badge is 
authorized and was discharged or released from duty under 
honorable conditions." 

(Auth. 39-29-112, MCA; Imp. 39-29-101, MCA) 

2.21.3609 ELIGIBLE RELATIVE (1) - (2) Remain the same. 
(3) An eligible mother must: 
(a) be the mother of a veteran who lee1! fiis life died 

under honorable conditions while serving in the armed forces or 
the mother of a service-connected permanently and totally 
disabled veteran if: 

(i) fie~ !\~saaRa the mother's spouse is totally and 
permanently disabled; or 

( ii) '3-fte the mother is the widow of the father of the 
'Jeteran and has not remarried. 

(Auth. 39-29-112, MCA; Imp. 39-29-101 and 39-29-102, MCA) 

MAR Notice ~o. 2-2-215 20-l0/28/93 
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2.21.3616 CLAIMING PREfERENCE DOCUMENTATION AND 
VERIFICATION (1) - (7) (d) Remain the same. 

(e) from an eligible mother of a deceased veteran or 
disabled veteran, a document from the u.s. veteran's administra
tion certifying that the veteran, as provided in 39-29-101, MCA, 
"lost his life under honorable conditions while serving in the 
armed forces," or a document certifying, as required in 39-29--
101, MCA, that the veteran has a service-connected permanent and 
total disability. The veteran's mother ~ ~ also certify 
in writing that aer aHseaRa the mother's spouse is permanently 
and totally disabled or that her husband is deceased and she has 
not remarried; 

(7) (f) - (10) Remain the same. 
(10) - (11) Remain the same. 
(Auth. 39-29-112, MCA; Imp. 39-29-103, MCA) 

3. It is reasonably necessary to amend these rules 
because the 1993 Legislature in H.B. 159 amended the Veterans' 
Employment Preference Act 39-29-101 et seq., MCA, by revising 
the definition of "veteran." The amended definition conforms 
with the definition of a veteran in federal law, which now 
includes a person in a reserve component of the armed forces 
called to active duty for campaigns such as Operation Desert 
Shield and Operation Desert storm. 

4. constance Enzweiler, Personnel Policy Specialist, 
State Personnel Division, Department of Administration, Room 130 
Mitchell Building, Helena, Montana 59620, has been designated 
to preside over and conduct the hearing. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments to Mark cress, 
Administrator, state Personnel Division, Department of Ad
ministration, Room 130 Mitchell Building, Helena, Montana 59620 
no later than November 26, 1993. 

Persons with disabilities who need an alternative accessi
ble format of this rule notice, or who require some other 
reasonable accoi1UIIodation in order to participate in the rule 
making process should contact the State Personnel Division, 
Department of Administration, Attn: Ms. constance Enzweiler, 
~Qom 130, itchell Building, Helena, MT. 59620; telephone (406) 
\44~71; T. (406)444-1421; FAX (406)444-2812. 

')') ---'-0 
yl ' ~~:z~ 

Dal Smilie, Ch1ef Legal counsel L01s Menz~s, ~1rector 
Rule Reviewer Department of Administration 

Certified to the secretary of state october 18, 1993. 

20-l0/28/93 MAR ~otice ~o. 2-2-2c5 



BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules implementing a 
continuing education program 

NOTICE OF PUBLIC 
HEARING 

for insurance producers and 
consultants 

TO: All Interested Persons. 

1. On November 29, 1993, at 2:00 o'clock p.m., MOT, a 
public hearing will be held in Room 13 of the Sam W. Mitchell 
Building, 125 Roberts Street, Helena, Montana. The hearing will 
be to consider the proposed adoption of new rules implementing 
a contimling education program for insurance producers and 
consul tar.t.:~, including standards for approval of courses of 
instructic'1., review of programs, qualifications of instructors, 
examination standards, standards for disciplining course 
providers, procedure for e:.:tending time for course completion 
and applicable fees. 

2. The proposed new rules provide as follows: 

RULE I ?COft_QJ' RULES (1) These rules apply to 
continuing education :'rograms for insurance producers and 
consultants, and include course content, qualifications of 
instructor·s, instr:lctional fornat, courses and materials, revtew 
and approval procedures, application fonns and fees. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1203 and 33-17-1204, MCA 

RPLE II PEFINITIONS For the purposes of this sub-chapter, 
the following terms have the following meanings: 

(1) "Accredited educational institution" means an 
institution of higher learning that is certified by its 
appropriate regional accrediting agency to meet that agency's 
prescribed standards. 

(2) "Approved continuing education course" means any 
course, seminar or program of instruction that has been approved 
by the co~issioner for presentation as part of the continuing 
education requirements for licensees. 

(J) "Certificate of completion" means a document issued by 
the course provider to the licensee signifying satisfactory 
completion of a course and reflecting credit hours earned by the 
licensee. 

(4) "Classroom setting" means a course fonnat in which a 
body of students meet to study the same course materials under 
the direction of the same approved instructor. 

(5) "Credit hour" means the value assigned to a course by 
the commissioner, upon review and approval of course materials 
and content outline. 

(6) "Hour" means 60 minutes of time, of which at least 50 
minutes must be of continuous instruction. 

MAR Notice ;Jo. ,:;-4 3 20-10/28/93 
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(7) "Incidental sale of credit life and disability 
insurance" means, for the purposes of determining which 
licensees must complete continuing education requirements, 
cumulative annual premiums for a calendar year sold in an amount 
less than $5000.00. 

(8) "Licensee" means an individual required to be licensed 
under Title 33, chapter 17, parts 2, 4 or 5, MCA, except for 
those licensees involved in the incidental sale of credit life 
and disability insurance. 

(9) "Proctor" means a person who monitors the attendance 
and conduct of course participants, but who does not participate 
in course presentations, activities or discussions or complete 
any required examinations. 

(10) "Significant change" means a change in two or more of 
the fallowing course elements: 

(a) course goals or objectives; 
(b) major course topic(s); 
(c) course length; 
(d) syllabus or course outline; 
(e) teaching method; or 
(f) examination method. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1203 and 33-17-1204, MCA 

RULE III COQRSE SUBMISSIONS (1) Submissions for approval 
of courses must include at least the following information: 

(a) the name of the sponsoring organization; 
(b) the title of the course; 
(c) the proposed date(s) of offering; 
(d) course goals and objectives; 
(e) major course topic(s); 
(f) course length; 
(g) practical and academic experience of each faculty 

member to teach the subject assigned; 
(h) how the course enhances the ability of a producer to 

provide insurance services to the public effectively; 
(i) a discussion of the relationship of the subject matter 

to professional ethics; 
(j) a list of other states that have approved the course 

and the credits granted the course in other states; 
(k) a syllabus or course outline; 
(1) a summary of each course outline element; 
(m) method of instruction, such as classroom, 

correspondence, videotape, audiotape, teleconference, etc; 
(n) method of administering examinations, if any; 
(o) method of attendance verification; 
(p) method of student record maintenance; 
(q) instructor qualifications; 
(r) a designated contact person; and 
(s) a written explanation of test security measures. 
(2) Requests for approval of courses must be filed with 

the commissioner no less than 60 days prior to the anticipated 
starting date of the course. 

2 o-1 on s 1?: MR c!otlce ';o. 0-43 
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(J) Accredited university or college courses will be 
allowed 15 continuing education credits for each semester credit 
and 10 continuing education credits for each quarter credit. 

(4) Charges for courses must be clearly disclosed to 
students before enrollment. 

(a) If a course is cancelled for any reason, all charges 
are refundable in full, unless the refund policy is clearly 
defined in the enrollment application. 

(b) In all instances, the charges must be refunded within 
45 days of cancellation. 

(c) In the event a course is postponed for any reason, 
students must be given the choice of attending the course at a 
later date or having their charges refunded in fulL The 
charges must be refunded within 45 days of postponement unless 
the sponsor is notified that the student has chosen to 
participate in the postponed course. 

(d) A sponsor may have a refund policy addressing a 
student's cancellation or failure to complete a course, as long 
as that policy is made clear to potential students. 

(5) A course provider must provide proof of course 
completion to each course participant who successfully completes 
the approved course of study. 

(6} Course providers who add qualified course instructors 
after a course is approved must submit the name ( s) of those 
instructors to the commissioner prior to the course offering. 

(7) A course provider may not schedule more than eight 
hours of class time in one day. 

(8) Course approval is for a period of two years following 
the course approval date. 

(9) Course providers must resubmit courses for new review 
and certification whenever significant changes in course content 
are made. 

(10) Course submissions that substantially or entirely 
address the following general course topics may be approved for 
reduced credit hours: 

(a) psychology; 
(b) motivation; 
(c) prospecting; 
(d) supportive office skills; 
(e) time management; 
(f) agent recruiting; 
(g) computer training or programming; 
(h) computer science; 
(i) required pre-license training; or 
(j) securities, other than variable contracts. 
(ll) The nu=ber of credit hours assigned to a course will 

normally be based upon the classroom or contact time. 
(12) Based on the evaluation of the course submitted, the 

number of credit hours assigned may, for some courses, be less 
than the total amount of time spent by the licensee in the 
course. 

~R Notice No. 6-43 20-10/28/93 
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(13) No activity may be advertised as having been approved 
for credit until the sponsor receives written approval from the 
commissioner. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1204, MCA 

RQLE IV OQALIFICATIONS FOR INSTRUCTORS (1) In order for 
a course to be approved, all involved instructors must meet the 
following qualifications: 

(a) Hold a high school diploma or equivalent certificate; 
and 

(b) Have experience in at least one of the following: 
(i) Have three or more years of managerial, supervisory, 

technical, or teaching experience in the insurance lines the 
individual plans to teach; or 

(ii) Have appropriate national designations; or 
(iii) Have been approved on an exception basis by the 

commissioner. 
(2) No person will be qualified as an instructor who: 
(a) Has had an insurance producer's or consultant's 

license suspended or revoked in Montana or any other state; or 
(b) At the time of submission, has any outstanding fines 

for insurance-related disciplinary offenses imposed by the 
commissioner or by any regulatory authority in any other state. 

(3) The character of an instructor, based on such 
information as prior felony and administrative history, may be 
considered in deciding instructor qualifications. 

(4) Licensees teaching or lecturing approved courses will 
be credited with two times the number of approved credit hours 
of courses they instruct. 

(5) Proctors will not earn continuing education credit for 
their services. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1203 and 33-17-1204, MCA 

RULE V EXAMINATIONS (1) Except as provided in (5) below, 
all courses must include an examination which requires a passing 
score to qualify for a certificate of completion. 

(2) For each approved course, the sponsoring organization 
must maintain a pool of tests sufficient to maintain the 
integrity of the testing process. 

(3) Examinations must be administered, monitored, graded, 
and the results recorded by the sponsoring organization. 

( 4) completed tests will be retained by the sponsoring 
organization for a period of not less than 12 months and must 
not be returned to any licensee. 

(5) courses taught by an approved instructor in a 
classroom setting are exempted from the examination requirement. 

AUTH: 
IMP: 

20-10/28/93 
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RULE VI CERTIFICATION REQUIREMENTS FOR LICENSEES AND LIMIT 
ON CREDIT FOR COURSES REPEATED (1) Each licensee subject to 
these rules must file an appropriate certificate of completion 
and pay the required cer~ification fee each year in the first 
six months of the calendar year for courses completed in the 
preceding year. Such certification must be submitted on a 
schedule established on forms supplied by the commissioner, and 
completed in their entirety. 

(2) Producers and consultants may not earn credit for any 
courses repeated as either student or instructor within a 2-year 
period. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1203 and 33-17-1204, MCA 

RULE VII EXTENSIONS OF TIME FOR COQRSE COMPLETIONS 
(1) A licensee may request an extension of the period for 

required credit hour completion prior to the annual filing 
deadline. 

(2) Each request for an extension of tilne must be in 
writing and must include a narrative description of the reasons 
for the request and any available documentation to support the 
request. 

(3) Upon a finding of good cause, the commissioner may 
extend the time for the licensee to complete the requirement. 

(4) The licensee's licenses and appointments will remain 
in effect during the extension period. 

AUTH: 
IMP: 

33-l-313 and 33-17-1206, MCA 
2-4-631 and 33-17-1205, MCA 

RULE VIII NON-RESIDENT REOUIBEMEHTS (1) A non-resident 
licensee whose state of residence imposes continuing education 
requirements similar to those of Montana, may comply with 
Montana's continuing education requirement by submitting a 
completed compliance certification form and a letter of 
certification from the resident state confirming compliance in 
that state. 

(2) Non-resident licensees from states that do not require 
continuing education must meet the requirements of this state. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1203 and 33-17-1204, MCA 

RYLE IX COYRSE AyPIT (1) The commissioner or members of 
the commissioners staff may audit courses approved for the 
continuing education program on a no-fee basis and as a regular 
part of course review, with or without notice to the course 
provider. 

(2) Cours• provider records must be made available to the 
commissioners staff for audit, at department request. 

AUTH: 33-1-313 and 33-17-1206, MCA 
IMP: 33-17-1203, 33-17-1204 ~nd 33-17-1205, MCA 
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RULE X SANCTIONS AGAINST COURSES AND COYRSE PROVIDER 
SUSPENSION (1) Approval of a program may be revoked or placed 
under probationary approval if the commissioner determines that: 

(a) The program teaching method or program content no 
longer meet the standards of these rules or have been 
significantly changed without approval of the commissioner; or 

(b) The course provider certifies that an individual has 
completed a program in accordance with the standards established 
for certification or completion of the program, when in fact the 
individual has not done so; or 

(c) Individuals who have satisfactorily completed the 
program in accordance with the standards established for 
certification or completion were not so certified by the program 
or instructor; or 

(d) The instructor or sponsoring organization no longer 
meets the standards of these rules, has had a license revoked or 
placed under probationary approval, or lacks education or 
experience in the subject matter of the proposed courses. 

(2) Reinstatement of a revoked or probationary approval 
may be made upon proof satisfactory that the conditions 
responsible for the revocation or probationary approval have 
been corrected and the provider is not otherwise disqualified. 

(3) The commissioner reserves authority to issue a cease 
and desist order under 33-1-318, MCA, in appropriate urgent 
cases. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1204 and 33-17-1205, MCA 

RULE XI FEES SCHEDULE 
(1) Licensees: 
(a) Filing annual certification of course 

completion . . . . . . . . 
(b) Late renewal fee 
(2) Course providers: 
(a) submission of a course or program for 

review and initial biennial certification 
(b) A maximum submission fee of $1,500.00 may 

a course provider during a biennium for initial 
courses. 

$ 25.00 
$ 50.00 

$ 75.00 
be charged 
review of 

(3) Accredited educational institutions are 
fee requirements for courses provided for credit. 

(4) All fees are non-refundable. 

exempt from 

AUTH: 
IMP: 

33-1-313 and 33-12-1206, MCA 
33-2-708, MCA 

REASON: These rules are being proposed because they are needed 
to implement and finance the continuing education program for 
insurance producers and consultants created by Chapter 622, Laws 
of 1993. The rules are expressly authorized by sections 33-17-
1206 and JJ-2-708, MCA. 
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J. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to Frank Cote', 
Deputy commissioner of Insurance, P.O. Box 4009, Helena, Montana 
59604, and must be received no later than November 30, 1993. 

4. The State Auditor will make reasonable accommodations 
for persons with disabilities who wish to participate at this 
public hearing. If you request an accommodation, please contact 
the state Auditor's Office not later than 5:00p.m., November 
22, 1993, and advise the office of the nature of the 
accommodation needed. Please contact Frank Cote', Deputy 
Commissioner of Insurance, P.O. Box 4009, Helena, Montana 59604; 
telephone (406) 444-2997; toll free dial 1 and then B00-332-
6148; fax (406) 444-3497. 

5. Geoffrey L. Brazier, 516 Harrison Avenue, Helena, 
Montana 59601, has been designated to preside over and conduct 
the hearing. 

DAVID L. HUNTER 
Deputy State Auditor 

By 

/! 
fj~,£__, 

certified to the Secretary of State this 18th day of october, 
1993. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to dental hygienists, use of 
auxiliary personnel and dental 
hygienists and exemptions and 
exceptions 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.16.o02 ALLOWABLE FUNCTIONS 
FOR DENTAL HYGIENISTS, 8.16. 
707 USE OF AUXILIARY 
PERSONNEL AND DENTAL 
HYGIENISTS AND 8.16.1005 
EXEMPTIONS AND EXCEPTIONS 

1. On November 20, 1993, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, to consider the proposed 
amendment of rules pertaining to dental hygienists and dental 
auxiliaries. 

2. The proposed amendments will read as follows: 

"8 .16. 602 ALLOWABLE FUNCTIONS FOR DENTAL HYGIENISTS Wl 
DEHfAL .~ILIARIES Ill Allowable functions for the dental 
hygienist practicing under the supervision of a licensed 
dentist shall include all reversible dental procedures in 
which the hygienist was instructed and qualified to perform in 
an accredited school of dental hygiene, except placing and 
carving restorations which are not temporary in nature. 

(2) will remain the same. 
13) Allewal9le !ttBeeief!s ~enuil:ted fex deReal aesietaRts 

?Eaetieia'l' 1:1nde%' ehe ai~eet stt~e:n isieR ef a _L.eeased: deati<"HH· 
,.it:he1:1e -l~andeel auey cEainiR'l' shall be the tl?aditietlal dttties 
alle,.ed h} e1:1stem and ~~?aeeiee, iaelttdin'j', b~:~e nee limited es, 

\a) t:alliH!J impEessisHs feE eetta} easee, 
{e) ~?effls<iH!J ettti:!Ees aHa aressiag, 
(e) a~~l~iH'l' te~ieal aResthetie a'j'eHts, 
id) ~~?eoiaiH'l' oral aealth iHstrttetieas, 
(e) a~~lyiag te~ieal fltte~iae a,eHts, 
(f) ~ meoif!~ _xeeee eemeRt f~?em ee~?eaal s1:1%'faeee of 
~ 

igl ~laeiH~ aad Eemevia~ -l:ll9l9e~ dams, 
fh) ~lae~B'l' aRa rems•iag MatEieee, 
iil eclleetiHg ~atieHt aaea, 
ij) ~eliehiH!J amal!Jam EeseeEatisHS, 
\lc) ~laeiB!J aHa reme • irt'l' tempe Ear' J?eseeratiof!s with 

haad iRetrumeHts ~nly, 
ill mertiteriHg a ~aeieHt: wfie aas be_a ~reeeril9ed ~ad 

admiaietereel ait~eue olcide !3":~ a lieeReea deneiet, ana 
(m) -ereaal ~elishiH~ ae ~he d:i~eetioR ef the dentist. 

that is aet iaeatifiea as, s%' s~:~emietee fer ~aymeae as, a 
pl'e~hylax.:.s. ,l\,s 1:1eed herein, "eeEsfial ~el iehiH!J" meaHs a 
pEeeedi:IEC limitea to the reme.al ef ~laqtte aHa etaiH f~em the 
s~esed teeth sttEfaees, tltili2iag an a~~Ee~riat_ ~elishing 
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mee~ardsm ana peiisll.in! age~e. Ne aeaeise sll.all allew a 
dental assistant ee ~raetiee eereaal pelishing ~aeil tll.e 
dental assis!:al'lt has st~eee:ss£t!lly eemple:eea a eet:trse ef 
iaser~etien a~~re.ed b~ the beard. Tll.is rule oill be 
ei~eet~•e Jul~ 1, 1990. 

14) In additien te ~ll.e aeeve listed alle~lc funeeieas 
~ deatal assistants, eele~ listed are alleoaele f~aetieas 
fer Jrtll.edeatie at:t~iliarie:s t:tndel tll.e direct supervisiea of a 
aentise. All ~atieats mt~et be se_n b~ a aentist at eaell. 
rc9ular •isit to tll.e deaeist. 

(a) eaJtia! innaera:l: pll.ete!rapll.s, 
(b) e~pesing aad de,elepiag e~eraoral x ra, films ~f 

qualified ey s~ce_ssft:tl cefll!'letien ef tll.e exe:minaeien 
aemiaisterea b:l' the Hentana !l.Cl'iEal aseeeiatiea, 

( e l tal tift!! wax ei ees. 
(a) !'lacing ana remeving erthedeneie separators, 
(e) remed:ag mteess st!!'!!'a!Jinghal cement after 

eemeneaeien ef eands t:tsin!! hand iHstrumenes enly, 
(f) !'!!'e fitting ezehedentie eaaas with no cementation, 
(g) ~erferming e:al ins!'eee~en fer eral filgiene, leese 

erael[ets, uil!ee e:ad ties. 
(ll.) a!'~l~iftg te!'ieal £l~e~ide e:geRts, 
( i) Heeing aftd adj ttst~ng headgears witll. ne aceLatierr;
(j) te~e'ift!! erthedentie arehwi-es, 
(ll) eemeving lease erell.edeatie eandB, 
(11 ~laeift!! and ~emeuiH!! li!att:tre ties, 
(m) pe~ferming intraeral bending e£ sharp ~ires, 
(n) pez£erming extraoral finishin! of fraeturea cages en 

z_me.aele a!'plianees, ana 
(el ee~enal peliell.ing et tecta ealy in preparatieft Eer 

plaeemeRt ef erthedeRtie eracltete and bands. 
(5) 'Pe 1':1alify eo !'Cd'el!'m the C>e!'aneed duties .fuBcti en 

e£ makifig radieglapfi eJq!est:tres, tfie aseistaat sfiall a it fer 
aaa sueeessf1:1ll'f eem!'lete a orittea aaa praceieal :memiftatien 
administered e~ ell.e !~ntana dental asseciaeieR 1:1nder agrsemeRE 
witll. !!fie eeard. ?le eertif:i:eatien !3r lieCfl:SI:l!!'!! will be: issue!!. 
Bl the eeard. ~e asseeiatien, heweoer, will p~euide the 
aeard with a iist er all aseistaats oll.e have ~alified. Ne 
aeneist sll.all kaeoingl~ allow an assiseaat ia liis empley r:e 
perform tll.e expandea at!E} ft!fl:CEien e£ maldft§' l!!tdiegrapfi 
elqlesttres odtfiettt ll.aotifi! fhse determined that saia aseiseaee 
ll.!!ts qt:talifiea as aee~e specified. 

(6) '!'he ee~t:tiremenes £e~ -JE!'!!tndeel due~ eert~fieaeien 
shall be as fellewe. 

(a) ehe ap!'lieaae shall ll.a•e sueeeBsft:tlly eempleted a 
traiHiag !'re!Jr!UII fer dental assistants ap!'reuea ay tll.e 
eemmissien en aee~editaeien or the Ame~iean dental asseciaeien 

· er sll.all ll.a·.·e eem!'leted !!he Gelel!'ade dental assistaHts 
trainiag !'regram !'rier ee Jt!ll 1, 1986, ana 

(e) !!:fie applicant shall sit :Ee~ aad st:teeessft:tlly pass a 
wrieteft and praeeieal elffllftiaatieft aamiaisterea :a, tll.e Uentana 
!!.ental association t:tnder agreemefte wi!!:ll. tfie aeard. 

( 7 J 'Ffte assiglllllefte e£ easjEs or ~reeedtlres te a eleHtal 
at:txilia!!J shall net !!elieve the aeHtist €rem persenal 
liaailie~ fe: all ereatmeHe ~enae~ea efie !'atieat. 
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a~xil~ar) pe~sennel ~~an fie can .eaeenael~ e~pe~iee 
eensistene with ~is ethieal ana prefessienal res~ensisilitiee 
fer the ereeeetien sf the e~elie health, safee~ ana ~elfare. 

(9)- It is the ~espeneieilit) ef ~he emple)in~ aeneist :e 
see that the a~xiliar~'s persenal ~alifieatiens ana 
eert:.~fieatien are en ~eeera oiefi !!eneana 3taee aeare ef 
aentistl') . 

+±e+ l1l Prophylaxis is defined as the Iemsval ee 
aee~~latea matter, ae~esits, aeeree~ens er stains fre~ the 
nae~ral ana Ieseerea s~lfaees ef eJ~esea teeth onieh may 
inel~ae reee planin! ana seft eiss~e e~Ietea~e as eiae_ea b) 
the een~ise a preventive dental health process by which 
gingival irritants including any existing cqmbination of 
calculus deposits. plaque. materia alba, accretions. and 
stains are removed supragingivally and/or subgingivally from 
the natural and restored surfaces of exposed teeth by a method 
qr methqds determined tQ be most suitable fQr the oatient by 
an appropriately licensed practitioner. 

(4) Corqnal pQlishing is defined as a dental procedure 
limited to the utilization of abrasive agents Qn the cqronal 
surfaces of natural and restored teeth for the ourpose Qf 
olaque and extrinsic stain removal. Coronal polishing by 
itself. without an appropriately licensed practitioner 
inspecting for and removing any calculus Qr other gingival 
irritants deemed necessary :qr removal by an apprqpriately 
licensed practitioner. shall not be construed as an oral 
prophylaxis." 

Auth: sec. 37~1-131, 37-4-205., 37-4-401, 37 4 ~es, MCA; 
IMP, Sec. 37-4-401, MCA 

REA$0N: Some confusion had existed with the phrasing of 
subsection (1) as it had been written. This proposed 
amendment clarifies that a dental hygienist can place 
temporary restorations. 

The Board is also proposing to delete the ''laundry list" 
of allowable functions for dental auxiliaries found in 
existing subsections (3) through (6). The Board does not have 
statutory auchority to certify dental auxiliaries in "coronal 
polishing" or "radiography." By deleting current subsections 
(3l through (9), the employing dentist becomes liable for all 
functions performed by unlicensed auxiliaries. The dentist :s 
licensed by the Board, therefore the Board can impose 
disciplinary sanctions against a dentist who allows an 
unlicensed auxiliary to perform any function specifically 
prohibited by Title 37, chapter 4. Subsections (7) through 
(9) will be modified and noticed as new rules under ARM 
8.16.707. 

The definitions of "prophylaxis" and "coronal polishing" 
are oeing modified. Research and technology are rapidly 
=hanging the methods of practice of dentistry and dental 
hygiene. The definition of "prophylaxis" is modified to allow 
for changes that are taking place in the professions. 
:-!odification of the definition of "coronal polishing" is being 
proposed to clarify that coronal polishing, by itself, is not 
a prophylaxis. A prophylaxis ~s to be performed only by a 
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dentist or dental hygienist, and need not include coronal 
polishing. If coronal polishing is indicated to be necessary 
this may be delegated, but the dentist or dental hygienist 
must examine the paclent for and remove any calculus or other 
gingival irritants. Section 37-4-408, MCA, is being removed 
as an authority section because the rule no longer pertains to 
dental auxi~iaries, only dental hygienists. 

"8. 16.707 USE OF AuxiLIARY PERSONNEL AND DENTAL 
HYGIENISTS \1) will remain the same. 

(2l The assignment of tasks and procedures to a denta1 
auxiliary or a dental hygienist shall not relieve the dentist 
from personal liability for all treatment rendered the 
patient. 

(3) No dentist may employ, supervise, or use more dental 
auxiliary personnel or dental hygienists than he can 
reasonably supervise consistent with his ethical and 
professional responsibilities. 

(4) It is the responsibility of the employing dentist ~o 
see that the auxiliary's and/or dental hygienist's 
qualifications are in compli~nce with th~ statutes and rules 
of the Montana State Board of Dentistry. 

(51 In accordance with ARM 16.40.603, (department of 
health and environmental sciences) a practitioner licensed to 
use or direct the use of an x-ray prodycing devi~e must assure 
that the radiation sou~e under the practitioner's 
jurisdiction is used onlv by individuals competent to use it. 
The allowable auxJliary expapded duty function of making 
radiograph exposures must be performed under the direct 
supervision of a licensed dentist. The auxiliary shall have 
either graduated from an accredited grogram of dental 
assistina, dental hycriene, or dentistry, or have successful~y 
completed a written and oractical examination approved QY ;;he 
board. A list of board approved examination will be kept: on 
file in ~he board office. No dentist sball allow a dental 
auxiliary in his/her employ to expose radiographs without 
having first determined that said dental auxiliary has 
qualified as specified above, except dyring the period 
Fulfilling educational rggyirements, provided such period does 
~Ot exceeq six months. The licensed dentist emplover will 
maintain proof of auxiliary qualifications on the office 
oremises, and will submit such proof to the board upon 
request. n 

Auth: Sec. 37-4-205, 37-4-321, MCA; IJ:1E, Sec. 37-4-321, 
37-4-405, ~4Qa. MCA 

~ New subsections (2), (3) and (4) make the dentists 
responsible for the proper supervision of their unlicensed 
auxiliaries and the licensed dental hygienists working in 
their offices. New subsection (5) is an amendment similar to 
~urrent regulation found at ARM 8-16.602(5), which has been 
proposed to be deleted in its current form. The language 
proposed for adoption in subsection (5) above will remove the 
x-ray certification process for unlicensed dental auxiliaries. 
The Board proposes the amendment because its certification 
process is an extension of authority. ~he new rule as 
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proposed will allow unlicensed auxiliaries who are graduates 
of an accredited school of dental assisting to expose 
radiographs, upon request of a licensed dentist and under the 
direct supervision of that licensed dentist. 

"8.16.1005 EXEMPTIONS AND EXCEPTIONS (1) and (2) will 
remain the same. 

(3\ Inactive dental and dental hygiene licensees shall 
be exempt frqm the continuing education rQquirements so long 
as the license remains on inactive status. Inactive licensees 
seeking to cqnvert to an active status must comply with ARM 
8.16.408 or 8.16.607.' 

Auth: Sec. 37-4-205, 37-4-307, 37-4-406, MCA; lMf, Sec. 
37-4-205, 37-4-307, 37-4-406, MCA 

REA$0N: This amendment is being proposed to avoid undue 
hardship on inactive practitioners; to attempt to reduce the 
workload of the board's administrative staff and to avoid a 
conflict with existing rules concerning conversion of 
'inactive• to •active• status licensees. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may be also be submitted to 
the Board of Dentistry, Lower Level, Arcade Building, 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to 
be received no later than 5:00p.m., November 26, 1993. 

4. Robert P. Verdon, attorney, has been designated to 
preside over and conduct ~he hearing. 

BOARD OF DENTISTRY 
SCOTT ERLER, D.D.S., PRESIDENT 

"' ad. ,it.. b~ 
ANNIE~ARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 18, 1993. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In che maccer of the proposed 
amendment of rules pertaining 
to prohibition, permits 
required for administration, 
minimum qualifying standards. 
minimum monitoring standards, 
facility standards, on-site 
inspection of facilities 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT 
OF RULES PERTAINING TO THE 
ADMINISTRATION OF ANESTHESIA 
AND SEDATION BY DENTISTS 

1. On November 20, 1993, at 11:00 a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 North Jackson. Helena, Montana, to consider the proposed 
amendment of rules pertaining to the administration of 
anesthesia and sedation by dentists. 

2. The proposed amendments will read as follows: 

"8.16.901 PROHIBITIQN (1) and (2) will remain the same. 
(3) Performing anesthetic procedures after the effective 

date of this rule without an appropriate permit ar at a 
nafiqualifief! faei:liEy will be interpreted by the board as 
unprofessional conduct under ARM 8.16.722+r+fe+. This is an 
interoreti ve subsection. '' 

Auth: Sec. ]~]d. ~2~, 37-4-511, MCA; IME, Sec. 
37-4-511, MCA 

REASON: The Board is proposing to eliminate the facility 
permit requirement. Section 37-4-511, MCA, speaks to people, 
and not facilities, being permitted. The facility requirement 
appears to be an extension of authority. 

"8.16.902 PERMITS REQUIRED FOR ADMINISTRATION eH 
Fl':tCILI'l''Y ll) and ( 2) will remain the same . 

(3) 'Pil:e taeiliey ia .. hiea <Jefie~al anesthesia e~ 
eonaeietla sedation ~a aereia~ae_red a~~ifi"!' defital preeed~~es 
f!ltlSt held a .. alid !'JCl:"fftit ise~ea ey !:fie beard ~tlen findifi<J efie 
taeiliE) te meet the standards ia Am! 8.16.905. ~he tee te~ a 
faeilit:1 per~~~it is t:he i:nBpeetiea er ~eiaspeet:ion fee p~e,ided 
ia k~! 9.16.908. The board may grant to a licensed dentist, 
upon receipt of an application and payment of the initial 
inspection fee. a temporary permit authorizing the dentist to 
administer creneral anesthesia or conscious sedation for a 
pe;iod not co exceed 120 days or unti_l the inspectors are able 
to make the insoection, whichever ovent occurs first. This 
te~orary permit is not renewable. ·• 

Auth: Sec. 37-1-131, 37-4-202,, 37 4 491, 37-4-511, MCA; 
IMP, Sec. 37 4 481, 37 4-511, MCA 
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REASON: The facility requirement appears to be an extension 
of authority. The Board is proposing a temporary permit which 
would require an immediate application by the dentist 
verifying that the applicant has met the minimum 
qualifications. The application would place the Board on 
notice that the dentist is or will be administering anesthesia 
which gives the Board more control over the licensee and the 
administration of anesthesia in Montana dental offices. The 
temporary permit would provide 120 days leeway which would 
allow the dentist adequate time to make all necessary 
arrangements for the on-site inspection. 

Section 37-4-401 is being deleted from the authority 
section because that section relates to the practice of dental 
hygiene; this rule does not apply to the practice of dental 
hygiene. 

"8. 16. 903 MINIMUM QUALIFYING STANDARDS ( l) will remain 
the same. 

i2) Dentists providing general anesthesia or conscious 
sedation must present eem~ evidence of successful 
completion of an advanced course in cardiac life support 
within the three most recent years. As used in this 
subchapter, the terms "general anesthesia" and "conscious 
sedation" do not include ''nitrous oxide/oxygen sedation" used 
alone or in soniunction with a single oral sedative agent. 

( 3) 'II ill remain ::he same. 
'a) a ~entist licensed to ~raetie_ in !~ntana who can 

demo!'lst_ate eempetenee aad :3leill in a:dministe-ia'!J conscious 
sedation e~ •irt~e e£ c'~eri-nee er comparable alternative 
:_ainin'!J sl'!.all be ~er-mitted e~ Ell:e :eoa~e to tiSC conscious 
seeae~on. -~~lieents ~nder this r~le, m~ot fia•e _xper'esce in 
~sin~ censeio~s sedation EO~ the ~rier Eh~e- i31 ~ears on a 
~ouEine ea:sis and witll:out Si'!Jnifieant anesel'!.etie 
eomplieaeions. 

(b) and ic) will remain the same but will be renumbered 
(a) and (b). 

(4) With respect to nitrous oxide/oxygen sedation used 
alone or in conjunction with a single oral sedative agent, no 
dentist shall use nitrous oxide/oxygen on a patient unless he 
i1as completed a course of instruction of at least fourteen 
'·H) clock hours of didactic and clinical t:::aining. This 
inst:::uction must include didactic and clinical instruction in 
an accredited dental school, hospital, or dental society 
~ponsored course, and must include instruction in the safety 
and management of emergencies." 

.1\.uth: sec. 37-l-131, 37-4-205, 37 q !9i:, 37-4-511, MCA; 
IMP, Sec. 37-4-511, MCA 

REASON: ACLS certification is no longer being granted. 
Successful completion of ACLS requires passage of an 
examination. It is believed ::hat ACLS prepares the dentist to 
handle adverse reactions in his office should they occur. 
Mandating successful completion of an examination enhances the 
health and safety of the patient. The Board wishes to clarify 
:hat use of an oral sedative in conjunction with nit:::ous 
oxide/oxygen does not constitute the administration of 
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"general anesthesia" or "conscious sedation." The Board 
proposes to eliminate the grandfathering clause in subsection 
(3) Ia), which was used when c:he anesthesia statutes were first 
enacted. The licensee could qualify for a conscious sedation 
permit if he or she routinely used conscious sedation for the 
past three years and used it without incident. 

Section 37-4-401 is being deleted from the authority 
section because that section relates to the practice of dental 
hygiene; this rule does not apply to the practice of dental 
hygiene. 

"8.16.q04 MINIMUM MONITORING STANPARDS (1) through 
\b) lil will remain the same. 

( ii) Precordial :H::ethcseo~e usea eo !l'leHitor Ies~ira!:ory 
rate and pulse rate Pulse oximetry; and 

(iii) and (ivl will remain the same. 
(v) continuous monitoring of skin and mucosal color, 

aftd (vil Defibrillator; and 
(vi) will remain the same but will be renumbered (vii) 
(c) through (2) (iil will remain the same. 
(iii) i>rpreeerdial stethoscope "'sed eo continually 

!l'loniter respiration and pulse rate, and Pulse oximetry. 
(iv) Continuous monitoring skin and mucosal color,~ 
lvl 8lectrocardiac monitorincr. and 
(vi) Defibrillator. 
(c) throucrh (iii) will remain the same. 
(3) ~lini!;um standards for monitoring nitrous 

oxide/oxygen sedation used alone or in conJunction with a 
single oral sedative agent shall include the following: 

(a) will remain the same." 
Auth: sec. 37-1-131, 37-4-205, 37-4-511, MCA; ~. Sec. 

37-4-511, MCA 

REASQN; The proposed amendments will require monitoring 
general anesthesia and conscious sedation with a pulse 
oximeter and defibrillator. Monitoring with these machines 
meets the standard of care as determined by the American 
Society of Anesthesiology and the Board believes that the same 
standard of care should be established for the state of 
Montana. Requiring these machines will improve safety and 
patient care. Again the Board is clarifying that use of an 
oral sedative in conjunction with nitrous oxide/oxygen does 
not constitute the administration of "general anesthesia" or 
~~conscious sedation. 11 

"8.16.905 FACILITY STANDA,RDS (1) through (1) (f) will 
remain the same. 

(g) a pr_eerdial seetfieseope oulse oximeter; and 
(h) through (2) lal will remain the same. 
(b) preeerdial stetfio~eepe pulse oximeter; 
(c) ~hrough (f) will remain the same. 
(3) During dental procedures the facility must be 

staffed by supervised monitoring personnel g11_Qf which are 
capable of handling procedures, problems, and emergency 
incidents and be e __ eified have successfully completed ia 
basic life support; 
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(a) through (iii) will remain the same. 
lio) ~fie aeHtist aHa the aHestfiesia maHitar m~st ee 

e-rtifierl in rRLG la~ane_e cardiae life Stlppert) . 
(b) With respect co light general anesthesia, in 

addition to the dentist and dental assistant, there must be 
one person present whose duties are to monitor vital signs. 
This person must be certified trained in basic life support 
aHrl aa··e eeeH mca~~~i!'led b} efie eaara er its a~el'lts in life 
stlppel!'t slcills and fia..-e aemen:strae _a a le • el ef pt efieieHey 
satisfaeta~~ te the eeard. ~he destise ~sin~ li~at ~ese1al 
anesthesia ~~~ttst alsa ee ACLS (ad,aneea earaiae life s~ppart) 
eerti!ied and their task dedicated to monitoring. 

(c) When conscious sedation is used, the dentist shall 
be qualified and permitted to administer the drugs and 
appropriately monitor the patient, and have successfully 
completed an advanced course in cardiac life support. In 
addition to the dentist, at least one other person on staff 
and oresenc in the office must ee ~alii~ed in have 
successfully completed basic life support. 

(4) A facility in which nitrous oxide/oxygen. used alone 
or in coniunction with a single oral sedative agent. is 
administered must contain a minimum of equipment and supplies 
appropriate to meet emergencies." 

Auth: Sec. 37-1·131, 37·4-205, 37·4·5l.l, MCA; IMP, Sec. 
37·4·511, MCA 

REASON: As seated under the proposed amendment of ARM 
8.16.904, monitoring with a pulse oximetry machine meets the 
standard of care established by the American Society of 
Anesthesiology. The Montana Board believes the same standard 
of care should be established and therefore proposes pulse 
oximetry monitoring. As previously stated, ACLS certificacion 
is no longer granted. Successful completion of ACLS sets the 
highest standard requirement available. The Board also 
proposes to clarify that with respect to light general 
~nesthesia the person trained to monitor shall limit his or 
her function solely to monitoring. 

"9.16.906 ON-SITE INSPECTION OF FACILITIES (1) Each 
facility where conscious sedation or general anesthesia is to 
be provided shall be initially inspected by a team appointed 
by the board prior to the initial issuance of asy ~ 
appropriate permit to administer anesthesia on the premises, 
and at intervals not to exceed five (5) years. Adequacy of 
the facility and competency of the anesthesia team will be 
evaluated by the inspection team. The inspection team shall 
consist of at least two (2) individuals. Any dentist whose 
fac~lity is ~o be inspected shall be notified at least 30 days 
prior to the inspection and the names of the inspection team 
shall be provided to him. 

(2) through (4) remain the same. 
{5) Five year reinspections may be performed by one 

inspecto~ unless the dentlst being inspected requests two 
inspectors." 

Auth: Sec. 37·1·131, 37·4·205, 37·4·5E, MCA; IMP, Sec. 
37·4·511, MCA 
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REASON: In an attempt to reduce costs associated with the 
five-year reinspection, the Board proposes that reinspections 
be conducted by one inspector instead of two. However, if the 
dentist scheduled for inspection wants two inspectors, two 
inspectors will be sent. The facility is inspected only to 
determine that all r~ed equipment is present; the Board 
will no longer be issuing facility permits. The Board will 
use the inspector's findings regarding the presence or absence 
of the required equipment in deciding whether to grant a 
permit co the practitioner. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may be also be submitted to 
the Board of Dentistry, Lower Level, Arcade Building, 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620·0513, to 
be received no later than 5:00p.m., November 26, 1993. 

4. Robert P. Verdon, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF DENTISTRY 
SCOTT ERLER, D.D.S., PRESIDENT 

"' ~ ffl C)w:z; ANNIE ~ BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

_,,~,t.: ~~' 
Certified to the Secretary of State, October 18, 1993. 
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BEFORE THE BOARD OF OCCUPATIONAL THERAPY PRACTICE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to unprofessional conduct 

NOTICE OF PROPOSED AMENDMENT 
OF 8.35.408 UNPROFESSIONAL 
CONDUCT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On November 27, 1993, the Board of Occupational 

Therapy Practice proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.35.408 UNPROFESSIONAL CONPUC'!' (l) through (9) will 
remain the same. 

(10l Obtaining or attempting to obtain compensation by 
:raud or deceit. 

(11l Engaging in assault and battery Qf patients or 
o~hers with whom the praccitioner has a professional 
relationship. 

(12l Engaging in sexual misconduct or abuse involving 
9atients or others with whom the practitioner has a 
professional relationship. 

113) Being convicted of a crime. the circumstances of 
which substantially relate to the oractice of occupational 
therapy or indicate an inability co ~ngage in the pracrice of 
)Ccupacional therapy safely. oroficiently and or competent~y. 

114) Inaccurately recqrding. falsifying qr qtherwise 
altering any recqrd of a patient or health care provider. 

(15) Failing to maintain oroper records incluging but 
~ot limited to falsifying patient's records or intentionally 
charting incorrectly: charging the patient for services or 
~quipment not rendereg and misrepresen~ation of services to 
~hird party payers. 

{16l Intentionally making or filing a false or 
~isleading report or failing to Eile a report when it is 
ceguired by law or third person. or intent~onally obstructing 
Qr attemptino to obstruct anqther persqn :rom filing such 
report. 

117) Improper use of evaluation or treatment modalities 
resulting in physical injury to the parient or client. 

(18) Failure to cooperate with an investigatign 
authorized by the board by refusing to respond to a complaint 
filed by a oatient or refusing to comply with an 
administrative subpoena obtaineg by the board. 

{19l Promotion for personal gain of any unnecessary or 
inefficacious device. treatmenc. procedure or service. " 

Auth: sec. 37-1-131. 37-24-201. 37-24-202, MCA; 1M.!:, 
Sec. 37-24-309, MCA 
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REASON: These amendmencs are incended to address areas of 
conduct the board feels are unprofessional in nature but which 
are not currently prohibited by Board rules. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Occupational Therapy Practice, Lower Level, Arcade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., November 
26, 1993. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or .i.n writing at '-'- public l1earing, he must make written 
request fo~ a heari~g and submit ~he request along with any 
comments he has to che Board of Occupational Therapy Practice, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, co be received no later 
than 5:00p.m., November 26, 1993. 

5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever ~s less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from <>.n association having no less than 25 
members who will be ~irectly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Adrninistrat~ve Register. Ten percent of those 
persons directly affected has been determined to be 23 based 
on the 229 licensees in Montana. 

BCARD OF OCCUPATIONAL THERAPY 
PRACTICE 

BY: L f!A. :?4: 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 18, 1993. 
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BEFORE THE BOARD OF OPTOMETRISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to therapeutic pharmaceutical 
agents and approved drugs 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.36.801 THERAPEUTIC P~~
CEUTICAL AGENTS AND 8.36.804 
APPROVED DRUGS 

1. On December 3, 1993, at 11:00 a.m., a public hearing 
will be held in the downstairs conference room of the 
Department of Commerce building, 1424 Ninth Avenue, Helena, 
Montana, to consider the proposed amendment of the above
stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.36.801 THERAPEUTIC PHARMACEUTICAL AGENTS (1) will 
remain the same. 

(a) A certificate of competency for use of therapeutic 
pharmaceutical agents will be issued by the board of 
e~eemetrists ootometry to those doctors of optometry who have 
successfully taken a required course and passed a required 
examination, or successfully passed an examination of the 
international association of boards of examiners in optometrf. 
The fee will be determined by the board. 

(b) and (C) will remain the same. 
12) Optometrists will be held to the same medical and 

legal standards of care as medical doctor_s." 
Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-304, MCA 

REASON· This rule revises the name of the Board so that it 
reflects a recent statutory change in the title of the Board. 
Subsection (2) is proposed to be adopted in order to advise 
practicing optometrists who have been qualified to use 
therapeutic agents of the standard of care they are expected 
to meet. The Board believes that individuals wishing to use 
therapeutic agents should consider themselves to be guided by 
the same standard as physicians. 

"8.36.804 APPROVED DRUGS (1) through (1) (c) will remain 
the same. 

(d) Anti-inflammatory agents, ... (eepe eereieestereias 
(e) through ( 2) (c) will remain the same. " 
Auth: Sec. 37-10-202, MCA; .I.M£, Sec. 37-10-101, 37-10-

304, MCA 

REASON: The proposed amendment removes language that 
prohibits optometrists from treating patients with 
corticosteroids. The 1993 Legislature revised the definition 
of the praccice of optometry contained in section 37·10-101, 
MCA, ~o remove a prohibition on optometrists Erom using 
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corticosteroids. This proposed amendment merely makes the 
regulations consistent with that statutory amendment. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Board of Optometrists, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana, 59620-0513, no 
later than November 26, 1993. 

4. Robert Verdon, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF OPTOMETRY 
PAULL. KATHEREIN, O.D., 
PRESIDENT 

"' ~ "'fl..;j; 
ANNIE ~OS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 18, 1993. 
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

:n the matter of the proposed 
amendment of a rule pertaining 
~o definitions and the adootion) 
of a new rule pertaining to 
the use of pulse oximetry 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.59.402 DEFINITIONS AND 
THE ADOPTION OF NEW RULE I 
GUIDELINES FOR USE OF PULSE 
OXIMETRY 

1. On December 1, 1993, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, 111 North Jackson, Helena, 
Montana, to consider the proposed amendment and adoption of 
the above-stated rules. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8 . 59 . 4 02 DEFINITIONS ( 1) through ( 2 ) (d) will remain 
::he same. 

(3) The board defines "clinical supervision" as the 
availability of a licensed respiratory care practitioner for 
ourooses of immediate communication and consultation with the 
;et1dent sr eC!ft!"Sl:'a~ !"Cnftit holde_ dtir.:.f!EJ efie eet1r8c ef 
__ eaeme!'IE o~ ::fie stt1aent 9r t':Cftlt'erar')l peH~~ie holder." 

Auth: Sec. 37 2B 182, 37-28-104, MCA; IM£, Sec. 37-28-
:01, 37-28-102, MCA 

REASON: This rule is proposed to be amended to recognize the 
~nstances in which individuals other than students or 
temporary permit holders may be performing pulse oximetry 
under proposed new rule I. In such cases, those individuals 
also need to be subject to clinical supervision of a 
respiratory care practitioner. Section 37-28-102, MCA, is 
being deleted from the author~ty section because it is a 
definition section and contains no ~lemaking authority. 

3. The proposed new rule will read as follows: 

"! GUIDELINES FOR USE OF PULSE OXIMETRY (1) The 
~ontana board of respiratory care practitioners recognizes the 
AARC (American association of respiratory care) clinical 
practice guidelines for pulse oximetry as the standard for the 
use of pulse oximetry in the practice of respiratory care in 
~ontana and considers the use of pulse oximetry limited to the 
:allowing persons: 

(a) a licensed respiratory care practitioner; 
(b) unlicensed personnel trained in the technical 

operation of pulse oximeter, oxygen delivery devices and 
related equipment, measurement of vital signs, and record 
:-:eeping may perform and record results of pulse oximetry but 
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must be under clinical supervision of a licensed respiratory 
care practitioner. 

12) The board adopts by reference the AARC clinical 
pract~ce guidelines for pulse oximetry PO 1.0 - 13.2 as the 
standard for the ·~se of oulse oximeters and considers their 
use co be appropriately iimited as set forth above. A copy of 
such standards is available from the board office." 

Auth: Sec. 37-28-104, MCA; IMf, Sec. 37-28-104, MCA 

REASON: This new rule is necessary to provide the consumer 
with the utmost in respiratory care. It requires that pulse 
oximetry for diagnostic purposes be conducted by a respiratory 
care practitioner or other health care professionals, as are 
exempted by the statutes governing respiratory care. This 
rule will allow unlicensed individuals to perform pulse 
oximetry for recordkeeping purposes, but only under the 
supervision of such licensed personnel. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, vl.ews or arguments may also be submitted to the 
Board of Respiratory Care Practitioners, Lower Level, Arcade 
Building, 111 North ~ackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be rece~ved no later than 5:00p.m., November 
26, 1993. 

5. Robert ?. Verdon, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF RESPIRATORY CARE 
PRACTITIONERS 
RICH LUNDY, PRESIDENT 

BY: ~ ~ l>wh 
ANNIE~ARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of State October 18, 1993. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of proposed new 
Rule I relating to water quality 
permit and degradation authoriza
tion fees 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 

ADOPTION OF NEW RULE I 

(Water Quality Bureau) 

1. on November 19 1 1993 1 at II a.m. 1 the board ·will 
hold a public hearing in Room C209 of the Cogswell Building, 
14 00 Broadway 1 Helena, Montana, to consider adoption of the 
above referenced rule. 

2. New Rule I appears as follows: 

RULE I PERMIT APPLICATION, DEGRADATION AUTHORIZATION. AND 
ANNUAL PERMIT FEES ( 1) The purpose of this rule is to 
establish fee schedules for use in determining fees to be paid 
to the department under 75-5-516, MCA. There are three types 
of fees imposed under this rule: a permit application fee, a 
degradation authorization fee, and an annual permit fee. 

(2) (a) A person 'who applies for a permit, certificate, 
license, or other authorization required by rule under 75-5-201 
or 75-5-401, MCA, or for a modification or renewal of any cf 
these authorizations, shall pay to the department a permi i: 
application fee as determined under (3) (a) and (c) of this 
rule. 

(b) A person whose activity requires an application to 
degrade state waters under 75-5-303, MCA 1 and subchapter 7 of 
this chapter shall submit a degradation authorization fee with 
the application, as determined under (3) (b) and (c) of this 
rule. 

(c) A person who holds a permit, certificate, license, or 
other authorization required by rule under 75-5-201 or 
75-5-401, MCA, shall pay to the department an annual permit fee 
as determined under (3) (d) of this rule. 

(3) (a) The permit application fee is the sum of the fees 
for the applicable parts or sub-parts listed in this subsec
tion. Payment of the permit application fee is due upon 
submittal of the application. The fee schedule for new or 
renewal applications for a Montana pollutant discharge elimina
tion system permit under subchapter 13 of this chapter, a 
Montana ground water pollution control system permit under 
subchapter 10 of this chapter, or any other authorization under 
75-5-201, 75-5-401, MCA, or rules promulgated under these 
authorities, is set forth below as schedule I: 
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Schedule I 
Application Fee per Discharge Point, 

Point source, or Source at the Facility 

Publicly owned Treatment Works (POTW) 
or other Domestic Wastewater Plant 
Without Significant Industry * 
With Significant Industry * 
Industrial 
Individual Storm Water/Ground Water/Pit Water 
Noncontact Cooling Water 

Wastewater: 
With Any Complex organics, or 
With Any Other Toxic and Deleterious 

Substance At a Level >50% Long-term 
(Chronic) Standard 

Wastewater without Complex Organics or any 
Other Toxic and Deleterious Substance at 
a Level >50% Long-term (Chronic) Standard 

General Permits 
Feed Lots, Fish Farms, suction Dredges, 
Construction Dewatering, 
16.20.633(3) (a) Authorizations 

Produced Water, Cleanups, Gravel Washing, 
Industrial Stormwater, Construction 
stormwater 

$ 250 
$1000 

$1000 
$ 500 

$5000 

$2500 

$200 

$ 500 

* "Significant industry" means the POTW has a pretreatment 
program or receives discharge from a pretreatment categorical 
industry. 

(b) The degradation authorization fee is the sum of the 
fees for the applicable parts or sub-parts listed in this 
subsection. Payment of the degradation authorization fee is 
due upon submittal of the applications. The fee schedule for 
new or renewal authorizations to degrade state waters under 
subchapter 7 of this chapter is set forth in Schedule II, as 
follows: 

Schedule II 
Review of Authorizations to Degrade 

Domestic sewage Treatment Plant $2500 

Industrial Activity Reviews 
With any toxic and deleterious substance 

at a level >50% (chronic) standard $5000 
Without any toxic and deleterious substance 

at a level >50% (chronic) standard $2500 
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$ 120/lot 
10+ lots 
(maximum fee) 

$ 200/lot 
$5000/subdivision 

(C) For purposes of (a) and (b) above, if a resubmitted 
application or petition contains substantial changes that 
require the application or petition to be reviewed again, the 
department may require an additional application fee to be paid 
before any further substantive review. The addi tiona! fee must 
be calculated in the same manner as the original fee, and based 
on those parts of the application that must be reviewed again 
because of the change. The department shall give written 
notice of the assessment within 30 days after receipt of the 
resubmittal and provide for appeal as specified under (e) 
below. 

(d) (i) The annual permit fee is the sum of the fees for 
the applicable parts or sub-parts listed in this subsection. 
This subsection (i) must be used to determine the total annual 
fee, unless the minimum fee determined under (ii) below is a 
higher amount. The annual permit fee is determined by applying 
Schedule III to the facility under permit: 

Schedule III 
Average Discharge Flow Rate Fee 

Per Million Gallons of Wastewater Discharged Per Day on an 
Average Annual Basis, per Point source Discharge 

POTW or other Domestic 
Sewage Plant 
Without Significant Industry 
With Significant Industry 

Industrials 
Individual Storm Water/Ground Water/Pit Water 
Noncontact cooling Water 
Wastewater: 

With Any complex organics, or 
With Any Other Toxic and Deleterious 

substance At a Level >50% Long-term 
Chronic Standard 

Wastewater without Complex organics or any 
other Toxic and Deleterious substance at 
a Level >50% Long-term Chronic standard 

General Permits 
Feed Lots, Fish Farms, Suction Dredges, 
construction Dewatering, 
Construction Stormwater* 

Produced Water, Cleanups, Gravel 
Washing, Industrial Stormwater 

$2000 
$2500 

$2000* 
$ 500 

$2500 

$2500 

$ 250 

$2000 

Multiple stormwater points are limited to the 5 points 
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yielding the highest fees. 

( i i) The minimum annual permit fee to be charged per 
discharge point or paine source at a facility regardless of the 
wastewater flow is set forth in Schedule IV, as follows: 

Schedule IV 
Minimum Annual Fee per Discharge 

Point or Point Source 

POTW or other Domestic 
Sewage Plant 
Without Significant Industry 
With Significant Industry 

Industrials 
Individual Storm Water/Ground Water/Pit Water 
Noncontact Cooling Water 

Wastewater: 
With Any Complex Organics, or 
With Any Other Toxic and Deleterious 

Substance At a Level >50% Long-term 
Chronic Standard 

Wastewater without Complex Organics or any 
Other Toxic and Deleterious Substance at 
a Level >50% Long-term Chronic Standard 

General Permits 
Feed Lots, Fish Farms, Suction Dredges, 
Construction Dewatering, Construction 

stormwater 

Produced Water, Cleanups, Gravel 
Washing, Industrial Stormwater 

$ 250 
$1000 

$1000 
$ 250 

$2500 

$2500 

$ 250 

$ 500 

(iii) A facility that consistently discharges effluent at 
less than or equal to one-half of its permit limit concentra
tion, using the previous year's discharge data, is entitled to 
a 25% reduction in its annual permit fee. Proportionate 
reductions in annual fee of up to 25% may be given to facili
ties that consistently discharge effluent at levels between 50% 
and 100% of their permit limit concentrations. The annual 
average of the percentage of use of each parameter limit will 
be used to determine an overall percentage. A new permittee is 
not eligible for fee reduction in its first year of operation. 
A permittee with a violation of any permit limit during the 
previous year is not eligible for fee reduction. 

( iv) The anr.ual permit fee is assessed for each state 
fiscal year. The fee for the fiscal year must be received by 
the department by no later than March 1 following the commence
ment of the fiscal year. The fee must be paid by a check or 
money order made payable to the state of Montana, Department of 
Health and Environmental Sciences. 

(4) If a person assessed a fee under (3) of this rule 
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fails to pay the fee within 90 days after the due date for 
payment, the department may: 

(a) impose an additional assessment consisting of 15% of 
the fee plus interest on the required fee computed at the rate 
established under 15-31-510(3), MCA; or 

(b) suspend the processing of the application for a 
permit or authorization or, if the nonpayment involves an 
annual permit fee, suspend the permit, certificate, license or 
other authorization for which the fee is required. The 
department may lift the suspension at any time up to one year 
after the suspension occurs if the holder has paid all out
standing fees, including all penalties, assessments, and 
interest imposed under this subsection. 

(5) The department shall give written notice to each 
person assessed a fee under this rule of the amount of fee that 
is assessed and the basis for the department's calculation of 
the fee. This notice must be issued at least 30 days prior to 
the due date for payment of the assessment. 

(6) (a) Persons assessed a fee under (J) of this rule, may 
appeal the department's fee assessment to the board within 20 
days after receiving written notice of the department's fee 
determination. The appeal to the board must include a written 
statement detailing the reasons why the permit holder or 
applicant considers the department's fee assessment to be 
erroneous or excessive. 

(b) If part of the department's fee assessment is not in 
dispute in an appeal filed under (a) above, the undisputed 
portion of the fee must be paid to the department upon written 
request of the department. 

(c) The contested case provisions of the Montana Adminis
trative Procedure Act, provided for in Title 2, chapter 4, pare 
6, MCA, apply to a hearing before the board under this section. 
AUTH: 75-5-516, MCA; IMP: 75-5-516, MCA. 

J. The proposed adoption of new Rule I would prescribe 
fee schedules that apply to three types of water quality permit 
fees: a fee on applications for water quality permits, a fee 
~n applicatlons to degrade state waters, and an annual fee on 
holders of water quality permits. The proposed rule also 
provide an administrative appeal process for persons who 
dispute fee assessments made by the Department of Health and 
Snv1ronmental Sciences. The Board is proposing this new rule 
in order to implement legislation enacted by the 1993 Legisla
ture (now 75-5-516, MCA, enacted by HB 388). The legislation 
•.-1as intended to enable the Department of Health and Environmen
tal Sciences to independently fund and implement a state water 
quality permitting system that achieves the policies and 
requirements of Title 75, chapter 5, MCA. By establishing a 
fee system, the department will be able to retain its primacy 
agreement ·.-~ith the U.s. Environmental Protection Agency to 
administer major portions of the federal Clean Water Act within 
Montana. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed adoption, either orally or 
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in writing, at the hearing. Writ~en data, views, or arguments 
may also be submitted to Yolanda Fitzsimmons, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
station, Helena, Montana 59620, no later than 5:00 p.m. 
November 25, 1993. 

5. W.D. Hutchison has been designated to preside over and 
conduct the hearing. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

by_~-e_~ 
ROBERT J,/!fOBINSON, Director 

Certified to the Secretary of State October 18. 1993 

Reviewed by: 

~i:~ney 
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BEFORE THE BOARD OF PARDONS 
OF THE STATE OF MONTANA 

In the matter of the 
Proposed revision of 
the Rules of the Board 
of Pardons 

NOTICE OF PROPOSED REVISION 
OF RULES (ARM Title 20, 
Subchapters 3-11) 
NO PUBLIC HEARING CONTEMPLATED 

TO: ALL INTERESTED PERSONS 

1. At its regular meeting on September 29, 1993, in Deer 
Lodge, Montana, the Board of Pardons proposed to revise its rules 
now published at pages 20-253 through 20-280 of the 
Administrative Rules of Montana. 

2. Since rule-making by the Board is exempted from the 
notice and comment or opportunity for hearing requirements of 
the Montana Administrative Procedure Act, this notice is 
published in the Administrative Register as a courtesy to those 
persons who may wish to offer comments and suggestions before 
the Board makes its final decision. 

J. The text of the proposed major revision will be mailed 
to each Clerk of the District Court, the Montana Defender 
Project, UM School of Law, the Montana State Prison law library, 
Montana Attorney General, and the American Civil Liberties 
Union. This text will be mailed to any other person who 
requests a copy by writing to the Legal counsel, Department of 
Corrections and Human Services, 1539 11th Avenue, Helena, 
Montana 59620, or to the Montana Board of Pardons. 

4. Many of the changes are proposed merely to arrange the 
rules more logically or to conform to amendments of the statutes 
enacted in legislative sessions and more clearly outline the 
activities of the Board. 

5. Comments and suggestions concerning the proposed 
revision will be considered bv the Board of Pardons if sent 
prior to November 29, 1993, to:- John G. Thomas, Chair, Board of 
Pardons, JOO Maryland Avenue, Deer Lodge, Montana 59722. 

6. Authority to adopt the proposed changes is based upon 
Section 46-23-218, MCA. Imp. 46-23-,:M'Si\ 

I I 

Y, D 
Department o Corrections 

d Human Services 

OBIE 
Rule Reviewer 

Certified to the Secretary of state October /f~~. 1993. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
rental rates for grazing leases 
and licenses, rental rates for 
cabinsite leases and fees for 
general recreational use 
licenses. 

NOTICE OF PUBLIC HEARING 

To: All Interested Persons 

1. On November 23, 1993, the Department of State Lands and 
Board of Land Commissioners will hold a hearing to consider 
adoption of a new rule setting the minimum rental rates for state 
grazing leases and licenses, state cabinsite leases and 
recreational use licenses. The hearing will be held at the 
auditorium of the Scott Hart Building, 303 North Roberts, Helena, 
Montana at 1:30 pm. 

2. The proposed new rule provides as follows: 

RULE I. RENTALS AND FEES FOR GBAZING. CAB!NSITES, AND 
GENERAL RECREATIONAL USE LICENSE 

(1) For grazing leases and licenses issued or renewed after 
July 1, 1993, the minimum per annum rental rate is six times the 
average pr~ce per pound of beef cattle on the farm in Montana for 
the previous year multiplied by the animal unit month carrying 
capacity of the land. This rate shall continue through the last 
day of February following the effective date of any new rule or 
rule amendment that establishes a different minimum rental rate. 

(2) For each cabinsite lease that is, after July 1, 1993, 
renewed or subject to rental readjustment in accordance with the 
provisions of the lease, the annual rental fee shall be 3~% of 
the appraised value of the cabinslte as determined by the 
department of revenue or $150, whichever is greater. This rate 
shall continue through the last day of February following the 
effective date of any new rule or amendment to this rule that 
establishes a different minimum rental rate. 

(3) For each cabinsite lease that is issued after July 1, 
199J, the department may accept no bid that is below 3,% of the 
appraised value of the cabinsite as determined by the department 
of revenue or $150, whichever is greater. Any rate that is 
established by competitive bidding remains in effect until 
superseded by adoption of a higher minimum lease rate for 
cabinsites and homesites by the board through adoption of a new 
rule or an amendment to this rule. That rate becomes effective 
on the first day of March follow1ng the effective date of the 
rule. 

(4) For license years beginning after February 28, 1994, 
the price for a recreational use license issued pursuant to 77-1-
801, MCA, is $5.00. This price is applicable to the sale of each 

:1AR ''otice No. 26-2-70 cO-lO/cB/93 



-2497-

recreational use license that is sold before the effective date 
of any new rule or amendment to this rule that establishes a 
different fee. 

AUTH. 77-1-209, 77-1-106 and 77-1-804, MCA, IMP. Sees. 77-6-
502, 77-6-205, 77-1-208, and 77-1-802, MCA. 

3. Under Chapter 586, Laws of 1993, the Board of Land 
Commissioners must by rule establish minimum rental rate for 
grazing lease and licenses, cabinsite leases, and recreational 
use licenses. These rates must be established after receiving 
recommendations from the State Land Board Advisory Council. This 
council will not make recommendations in time to adopt rules for 
the 1994 lease year, which begins on March 1, 1994. The proposed 
rule is necessary to provide rental and license rates to be 
charged for the use of state lands until the Adv~sory Council 
provides its recommendations and the Board adopts permanent 
rules. The charging of rentals and license fees is necessary in 
order for the Board and the Department to comply with its 
constitutional and statutory mandates to obtain income for the 
various trusts that they administer. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Bud Clinch, 
Commissioner, Department of State Lands, PO Box 201601, Helena MT 
59620-1601 no later than November 29, 1993. To guarantee 
consideration of written data, views or arguments must be 
postmarked by November 29, 1993. 

5. Bud Clinch has been designated to preside over and 
conduct the hearing. 

Reviewed by: 

Jo F. North 
lti t cd.l 

Ailhur R. Clinch../ 
chfef Legal counsel Commissioner 

Certified to the Secretary of State on October 18, 1993. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION OF THE STATE OF MONTANA 

In the matter of the repeal of 
chapter 17 and chapter 18 and 
proposed adoption of new rules 
perta~n~ng to renewable resource 
grant and loan program 

To: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON THE REPEAL OF CHAPTER 
17 AND CHAPTER 18 AND 
PROPOSED ADOPTION OF 
NEW ROLES I THROUGH VI 

1. On November 18, 1993, at 1:30 p.m. in the Directu~'s 
conference room, Department of Natural Resources and 
Conservation, 1520 East Sixth Avenue, Helena, Montana, the 
Department of Natural Resources and Conservat1on will hold a 
hearing to consider the repeal of chapter 17 and chapter l8 en 
the~r entirety and adopt~on of new rules relat1ng to the 
renewable resource grant ami loan progran>. 

2. The Department of Natural Resourceg and Conservation 
will make reasonable accommodations for persons w1th 
disabilities who w1sh to participate tn this hearing. If you 
need an accommodat1on, contact the department no late>: tha,, 
5:00p.m., November 16~ 1993, to adv1se u£ the nature of 
accommodation you need. t lease contdct :.:he Conservatlvn ..J.rLd 
Renewable Resource Divis10n, ATTN: Jeanne Doney, PO Box 
202301. Helena, :-IT 59620-2301; telephone 1406) 444-6699, 'f!;O 
1406) ~44-6873; FAX 1406! 444-6721. 

3. The department proposes to repeal rules 36.17.101 
through 36.18.503. The text of these rules appear 1n the 
Administrative Rules of Montana on pages 36-346 through 36-
388. The rules to be repealed are the follow1ng: 

36.17.101 Pol1c~>nd Purpose of Rule 
MCA; IM£: 85-1-601 and 85-l-612, MCA 

?JITI:!: 85-l-612, 

36.17.102 Defin1t1ons 
85-l-609 and 85-l-610, MCA 

aQIH: 85-l-612, MCA; IM£: 

~03 El1g1b1l1ty for Program 
MCA; IMP: 85-1-605 and 85-1-606, MCA 

&!ITJi: 85-1-612, 

36.17.201 Processing and Act1on an Proposed ProjectS_QX 
Act~v\ties AQIH: 85-l-612, MCA; IM£: 85-1-605, 85-l-606 
and 85-l-608 through 85-l-612; MCA 

~6.l7.;1Q;!: Stil.t!:meot g! IDt!i:nt fgr !,Q;:ID:l ami l>nnt:o 
AUTH: 85-l-612, MCA; 111£: 85-1-608 and 85-1-612' MCA 

36,p.203 AE!i!li~iiltl.O!l Cont~nt for !,Qi!.D:l ;m!J Q[g!JJ;.S 
AOTH: 85-1-612, MC.'I; I.M£: 85-1-609 and 85-1-610, MCA 
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36.17.204 Techn1cal Feasib1lity gf Projects and 
Act1vities AUTH: 85-1-612, MCA; IMg: 85-1-609 and 85-1-
610, MCA 

36.17.205 Econom1c feasibilitv of Projects and 
Act!v1t1es AYIH: 85-1-612, MCA; JME: 85-1-609, MCA 

36.17.206 Environmental Acceptability of Projects and 
Activ1t1es ~: 85-1-612, MCA; IM£: 85-1-609, MCA 

36.17.207 Financ1al Feas1bility for Loans 
1-612, MCA; IMP: 85-1-609, MCA 

A.!IT!! : 8 5 -

36.17.208 Compliance with Statutes and Rules 
85-1-612, MCA; IM£: 85-1-610, MCA 

hliT.!i: 

36.17.301 Solicitation of Views from Other Interested 
Parties AUTH: 85-1-612, MCA; JM£: 85-1-611, MCA 

36.17.302 Ranking of feasible Prgjects or Activities to 
Determine Funding Pr1orities AQIH: 85-1-612, MCA; IM£: 
85-1-606, MCA 

36,}7.303 Reporting and Monitoring Procedures 
85-1-612, MCA; IM£: 85-1-612 and 85-1-616, MCA 

A!ITJi: 

36.17.401 Serv1c1nq of Loans AQTH: 85-1-612, MCA; 
ltl£: 85-1-612, 85-1-615 and 85-1-616, MCA 

36.17.402 Interest Rates for Loans 
MCA; 1M£: 85-1-613, MCA 

/WTH: 85-1-612, 

36.17.403 Security for~ 
1M£: 85-1-613 and 85-1-615, MCA 

AQIH: 85-1-612, MCA; 

36.17.501 Use of Funds for Grants Versus Loans 
AQIH: 85-1-612, MCA; 1M£: 85-1-612 and 85-1-616, MCA 

36.p.502 Fees 
and 85-1-616, MCA 

aYTfi: 85-1-612, MCA; IM£: 85-l-612 

36.17.503 Forms AQIH: 85-1-612, MCA; 1M£: 85-1-612, 
MCA 

36.18.101 Pol1cy and Pvrpose of Rules AQTR: 90-2-108 
and 90-2-111, MCA; IMP: 90-2-101, 90-2-108 and 90-2-~11, MCA 

36.18.102 Definitlons AQIH: 90-2-108 and 90-2-111, 
MCA; .il1!': 90-2-103, 90-2-108, and 90-2-111, MCA 

~3~6~·~18~.1~0~3L-~A~oplicatkon Procedure &QIH: 90-2-108 and 
90-2-111, MCA; IM£: 90-2-104, 90-2-107, 90-2-108 and 90-2-
111, MCA 
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36.18.104 Statement of Intent For Loans and Grants 
AUTH: 90-2-108 and 90-2-111, MCA; 1M£: 90-2-103, 90-2-108. 
90-2-111 and 90-2-113, MCA 

36.18.105 Appllcat1on Content For Loans and Grants 
AUTH: 90-2-108, 90-2-111 and 90-2-113, MCA; IM£: 90-2-103, 
90-2-108, 90-2-111 and 90-2-113, MCA 

36.18.201 Techn1cal Feas1bi1ity of ProJects AQIH: 
90-2-108 and 90-2-111, MCA; IM£: 90-2-103, 90-2-108, 90-2-111 
and 90-2-113, MCA 

36.18, 202 Economic Assessment of Proiects A!ITfi: 'J0-
2-108 and 90-2-111, MCA; IM£: 90-2-103, 90-2-108, 90-2-111 
and 90-2-113, MCA 

36.18.203 Envuonmenta1 CompatJbility of Projects 
dQIH: 90-2-108 and 90-2-111, MCA; IM£: 90-2-103, 90-2-108 dOd 
90-2-111, MCA 

36.16.204 Financial Feas1bility for Loans 
2-108, MCA; IM£: 90-2-103 and 90-2-108, MCA 

MJ:H: ?0-

36.18.205 Legal 
1M£: 90-2-103, MCA 

a.!ITJi: 90- 2-108 dOd 90-2-111, !-ICA; 

36.18.301 Rank1na of Feasible Proiects or Act1v1ties to 
Determ1ne Funding Pr1or1ties AUIH: 90-2-108 and 90-2-111, 
MCA; IM£: 90-2-107 and 90-2-111, MCA 

36.18.302 Cr1teria Allifi: 90-2-108 and 90-2-111, ~CA; 
IM£: 90-2-103, 90-2-107, 90-2-111 and 90-2-113, MCA 

36.18,303 Report1ng and Monitor1ng Procedur~s AQIH: 
90-2-108 and 90-2-111, MCA; 1M£: 90-2-108, 90-2-110, and 90-
2-111, MC.:\. 

36.18.401 financial Arrangement~ Fqr Loans 
2-108, MCA; 1M£: 90-2-108 through 90-2-110, MCA 

~ 90-

36.18.402 Interest Rates For Loans 
MCA; ~: 90-2-108, MCA 

A!IT.H: 90-2-108, 

36.18.403 Secur1ty For Loan~ 
1M£: 90-2-108 and 90-2-109, MCA 

AQIH: 90-2-108, MCA; 

36.18.501 Use of Funds For Grants Versus Loans A!IT.H: 
90-2-108 and 90-2-111, MCA; IME: 90-2-107 and 90-2-lll, MCA 

36.18.502 fees auiH: 90-2-108 and 90-2-111, MCA; 
Ui£: 90-2-103, 90-2-108, 90-2-110 and 90-2-111, MCA 
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36,18.503 Forms aQTH: 90-2-108 and 90-2-111. MCA; 
1M£: 90-2-108 and 90-2-111, MCA 

4. The department proposes to adopt rules as follows: 

BOLE I. APPLICATION FEES (1) Applicants shall subm1t 
an applicat1on fee w1th each application. 

12) Public appl1cants shall pay a $250.00 non-refundable 
application fee for each grant, small loan and/or large loan 
application submitted. 

13) Private applicants shall pay a $150.00 non-refundable 
application fee for each grant and/or loan application 
submitted. 
~ 85-1-612, MCA; IM£: 85-1-612 and 85-1-616, MCA 

RULE II. APPLICATION FORM ANO CONTENT Ill Public 
grant and/or loan applicants and private grant and/or loan 
applicants shall submit applications in the form prescribed 
and according to guidelines published by the department. 
Application guidelines may be obtained and completed 
applications must be subm1tted with supporting documentation, 
to the Resource Development Bureau, Conservation and Resource 
Development Division, Department of Natural Resources and 
Conservation, P.O. BOK 202301, 1520 East S1Kth Avenue, Helena, 
MT 59620-2301. The applicant shall submit additional 
1nformation and documentation to the department if the 
application is incomplete. ~ 85-1-612, MCA; IM£: 85-1-
612 and 85-1-616, MCA 

RULE III. RANKING CRITERIA TO BE USEP TO EVALOATE PUBLIC 
GRANT APPLICATIONS AND PRIORITIZE PUBLIC GRANTS RECOMMENDED 
FOR FUNDING (1) Public grant applications are evaluated 
and ranking points awarded by the department. Applicants 
shall ga1n points for proposals that establish the project's 
approach has techn1cal merit and that the project will: 

Ia) implement an action identified as a prior1ty in the 
state water plan adopted by the department, support water 
storage priorities, preserve farmland or be located on family 
farmland; 

lbJ initiate the use of water reserved under Montana law 
or help resolve Native American/federal reserved water rights; 

(c) conserve, develop, manage, or protect a water and/or 
other renewable natural resource; 

(d) be mult1-purpose, used by the publ1c, have public 
support, have co-funding from non-state funds in an amount 
greater than the grant request, or will be a source of new, 
permanent jobs, 

12) Applicants shall lose points when adverse 
environmental 1mpact and/or poor financial f~asibility are 
indicated. 

131 Tie-breaker points may be added for otherw1se high 
scoring proposals that will also mitigate human health or 
safety problems or show that, without grant funds, the project 
cannot be accompl1shed by the appl1cant. 

20-10/28/93 ~~R Notice No. 36-17-ll 



-2502-

(4) Appl~cants shall be assigned a net ranking score 
based on all points ga1ned or lost. Rank1ng scores w1ll be 
used to determ1ne department funding recommendations and 
1ncorporated in a report to the legislature recommending 
publ1c grant applicat1ons for funding and the amount of grant 
award suggested. Funding recommendations are made to maxim1ze 
benefit to Montanans and will be based on the total amount of 
grant funds available, the amount of grant funds requested, the 
total project cost, availabil1ty and amount of other funding, 
and affordability data presented in the qrant applicat1on or 
gathered in the applicat1on review. ~ 85-1-612, MCA; 
IM£: 85-1-601, 85-1-605, 85-1-612. and 85-1-616. MCA 

RULE Iy. APPLICATION OF CRITERIA FOR AWARD OF GRANTS AND 
LOANS TO PRIVATE APPI.IC:ANTS ( 1) Funds for pnvate grants 
are limited by legislative appropriation. 

(a) Appl1cants shall request funds for only those 
projects where need and/or urgency is established. 

(b) Applicants shall not request grant funding for 
feasibil1ty studies, research and/or public information 
efforts. 

(c) To be recommended for private project grant funds, 
an appl1cation must establish that the applicant is not a 
publ1c entity; the proposed project 1s eligible for funding; 
the proposed project will be technically. financially and 
environmentally feasible; and the s1tuation if left 
uncorrected e1ther would create a human health or safety 
crisis or would cause significant damage to the env1ronment. 

12) To be recommended for private project loan funds: 
(a) an appl~cation must establish that the applicant is 

not a publ1c ent1ty; the proposed project is eligible for 
funding; and the proposal w1ll be technically, financially and 
environmentally feasible. 

(b) the applicant shall provide a current financial 
statement. budget documentation and other documentation 
requested by the department to allow a full assessment of 
financial feas1bility; evidence of the applicant's author1ty 
to seek loan funding for the proposed project; and a sworn 
statement that there 1s no litigat1on tnreatened or pending 
challeng1ng the appl1cant's authority to undertake the project 
or to 1ncur the debt. ~ 85-1-612. MCA; 1M£: 85-1-
610, 85-1-612, and 85-1-616, MCA 

RULE V. TERMS AND CONDITIONS FOR GRANT aND LOAN 
AGREEMENTS (1) Successful public or private grantees 
shall enter 1nto an agreement ~1th the department. The 
agreement w1ll contain clear specificat1ons for the work to be 
completed; and a budget, consistent with the grant 
application, outlining the total funds to be spent, including 
those that w1ll be provided as matching funds. 

I a) The grantee shall document all pro )ect ·~osts to be 
paid or reimbursed, and those to be credited as match1ng 
contr1butions. 
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lb) Grant funds that are not spent for the approved 
project must be returned to the renewable resource state 
special revenue account for use as directed by appropriation. 

12) For successful public loans, the borrower shall 
enter into a bond purchase agreement with the department prior 
to project construction. The Agreement will: 

(a) require the borrower to adopt a bond resolution which 
contains the specific requirements and covenants with respect 
to the project financed from the loan proceeds; and 

(b) stipulate conditions for purchase by the department 
of the applicant's bond or bond ant1cipation note, with the 
amount specified; terms of repayment and interest rates and 
fees to be paid by the borrower; clear specifications for the 
work to be completed; 1nsurance requirements and inspect1on 
requirements; and condit1ons for the d1sbursal of funds. 

(3) For successful private loans, the borrower shall 
furnish title insurance showing ownership of land, mortgages, 
encumbrances, or other lien defects and shall enter into a 
loan agreement with the department prior to project 
construction or equipment purchase. 

(al The agreement will specify the loan administrat1on 
fee, conta1n clear specifications for the work to be 
completed; st1pulate a budget to be cons1stent with the 
appl1cation; specify provisions for the disbursement and 
t·epayment, tncluding principal and interest, of loan funds; 
describe the collateral prov1ded to secure the loan; and 
prescribe remedies for borrower delinquency or default 1n 
repayment. ~ 85-l-612, MCA; 1M£: 85-l-605, 85-1-613, 
85-1-616, and 85-1-617, MCA 

RULE VI. ARRANGEMENTS fOR OBTAINING SECURITY INTERESTS 
11) For loans to private applicants the borrower shall 

provide security which is at least equal to 125% of the 
princ1pal value of the loan. 

12) Private borrowers shall provide security with: 
(a) a first or second real estate mortgage; 
<bl an assignment of accounts receivable; 
<cl cert1ficates of deposit or similar securities; 
(d) a turn off authority; or 
(e) other secur1ty as accepted by the department. 
(3) The pr1vate borrower, at the department's request, 

3hall provide an appra1sal of the real property used as 
security for the loan. 

<4) A part1al release of lien may be granted by the 
department upon wr1tten request of the pr1vate borrower if the 
rema1ning secur1ty is at least equal to 125 percent of the 
outstand1ng principal value of the loan and the department 
establishes that the loan will rema1n adequately secured. 

(5) The private borrower shall be apprised of state law 
govern1ng foreclosure on delinquent loans at the time of loan 
closure. al.!.Tl!..;_ 85-1-612, MCA; lll£: 85-l-613, 85-l-615 and 
85-1-616, MCA 
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s. The department proposes the repeal of T~tle 36 
chapters 17 and 18 ~n the~r ent~rety because they describe the 
water development and the renewable resource development 
programs respect~vely. Through a change in the law, these 
programs have been combined and replaced by the renewable 
resource grant and loan program descr~bed In new rules 
proposed for adoption based on new rule making authority. 

6. New rules are proposed for adoption ~n order to 
provide procedural d1rect~on to those persons interested in 
obta1n1ng either a grant or a loan under the renewable 
resource grant and loan program. The rules also prov1de th~ 
standards for the evaluation of appl1cations for such grants 
and loans. 

Interested part1es may subm1t the1r data, views, or 
arguments concern1ng the proposed adopt1on 1n writing to: 

Jeanne Doney 
Department of Natural Resources and Conservat1on 
1520 E. Sixth Avenue 
Helena, Montana 59620 

no later 
3. 

1s based 
sectlons 

than November 26, 1993. 
The authority of the department to make the adoption 

on section 85-1-612, MCA, and the rules lmplement 
85-1-601 through 85-1-631, MCA. 

DEPARTMENT OF NATURAL RESOURCES AND 
CONSERVATION 

Cert1fied to Secretary of State October 18, l993 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.10.304A, 46.10.811 and 
46.10.839 pertaining to AFDC 
unemployed parents 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.10.304A, 46.10.811 
AND 46.10.839 PERTAINING TO 
AFDC UNEMPLOYED PARENTS 

1. on November 17, 1993, at 9:30a.m., a public hearing will 
be held in the auditorium of the social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.10.304A, 46.10.811 and 46.10.839 
pertaining to AFDC unemployed parents. 

2. The rules as proposed to be amended provide as 
follows: 

46.10.304A UNEMPLOYED PARENT subsections (1) through (3) 
remain the same. 

(4) In an AFDC-QP twe ~a~eAt household, only one parent 
must meet the criteria of this rule. 

(a) Both parents in an AFDC-gp twe ~a~eAt household are 
required to participate or be available to participate in a JOBS 
program in accordance with ARM 46.10.811 beginning with the date 
of application and continuing as long as the household receives 
AFDC-QP. unless good cause exists or he or she meets an 
exemption criteria in accordance with ARM 46.10.805. Faila~e te 
eem~ly may s~o~lsj eet the lleaseh!llli te tae safletieAs iA ,\RM 
~6.1Go839, 

lbl Failure to satisfactorily participate in the JOBS 
grogram without good cause after application but prior to 
authorization of benefits will result in a denial of eligibi-
1.i.tt... 

<cl After eligibility is established. satisfactory 
participation in the JOBS program is required before payment of 
the AFDC-UP benefit will be made unless there is good cause for 
the failure to participate. 

ldl Failure to satisfactorily participate in the JOBS 
program after eligibility has been established and payment of 
AFDC-gp has begun will subject the household to the sanctions 
set forth in ARM 46.10.839. 

( 5) IR eeRfB!!'lllit:y with Chaf!t;er lie, 53 ef t;he 1985 49th 
Le<Jisla£are 1 eli is Fule saall se etfee£i.,.e lla:E"eli 11, 1985, 

(5! For purposes of this part "good caul!e" is as defined 
in ARM 46.10.837. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-201 and 53-4-231 MCA 
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46.10.811 UNEMfLOXED PARENTS TRACK PARTICIPATION AND 
OTHER REQUIREMENTS Subsections (1) ~hrough (8) remain the 

C9l Participation or availability to participate in JOBS 
is required beginning with the date of application and contin
uing as long as the family receives AFDC-QP. 

Cal Failure to satisfactorily participate prior to 
authorization of benefits will result in a denial of eligibi
.illv.... 

(bl After eligibility is established. satist'acto;a 
participation in the JOBS-yp program is required before payment 
of the AFDC-UP benefit will be made. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703 1 

53-4-706, 53-4-707 and 53-4-720 MCA 

46.10.839 SANCTIONS (1) Failure to satisfactorilY 
participate in the JOBS program without go9d cause after 
application but prior to authorization of benefits will result 
in denial of eligibility for AFDC-UP. 

(2) After eligibility for aFDC-QP is establisneg+ 
satisfactorv participation in the JOBS program is required 
before payment of the AFDC-UP benefit will be made unless good 
cause exists for the failure to satisfactorily participate. 

Subsections (1) through (4) remain the same in text but are 
renumbered (3) through (6). 

AUTH; Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-706, 

53-4-707 and 53-4-717 MCA 

3. ARM 46.10.304A(4) and ARM 46.10.811 set forth certain 
eligibility requirements for the Aid to Families with Dependent 
Children--Unemployed Parent (AFDC-UP) program. one of these 
requirements is participation in the Job Opportunity and Basic 
Skills (JOBS) program unless the parents have exempt status. 
currently AFDC-UP recipients who are required to participate in 
JOBS do not begin their participation until after they have 
begun receiving assistance. If they fail to participate as 
required they are subject to sanction as prescribed in ARM 
46. 10.839 which results in the reduction of the household's 
grant. 

Federal law governing the AFDC program at 42 U.S.C. S 607 
permits but does not mandate that states adopt pay after 
performance requirements. As allowed by 42 u.s.c. S 607, the 
1993 Montana Legislature in House Bill 2, Chapter 623, Section 
15, required the Department to implement a pay-after-performance 
policy for AFDC-UP recipients beginning January 1, 1994. 
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The amendment of ARM 46.10.J04A, 46.10.811, and 46.10.839 is 
necessary to implement the mandated change in policy whereby a 
family applying for AFDC-UP benefits will not be approved for 
assistance and receive their first grant until after they have 
begun participation in JOBS. Also, subsection ( 5) of ARM 
46.10.J04A is being deleted because it is no longer relevant. 
It provided an effective date for the rule when it was adopted 
in 1985. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.o. Box 4210, Helena, MT 
59604-4210, no later than November 26, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Director, soc1al and Rehabilita
tion Services 

Certified to the secretary of State __ O'"c"'t.,o,_,b"'e""r_..18,_ ____ , 19 9 3 • 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.510 
through 46.12.513, 46.2.202 
and 46.12.509A pertaining to 
swing-bed hospital services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.510 THROUGH 
46.12.513, 46.2.202 and 
46.12.509A PERTAINING TO 
SWING-BED HOSPITAL SERVICES 

1. on November 17, 1993, at 1:30 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.510 through 46.12.513, 
46.2.202 and 46.12.509A pertaining to swing-bed hospital 
services. 

2. The rules as proposed to be amended provide as 
follows: 

46. 12.510 SWING-BED HOSPITALS. DEFINITION ( 1) A swing-bed 
hospital is a hospital which lias seeH is medicare-certified to 
provide posthospital SNF care as def~ned in 42 CFR 409.20. ~ 
meaieaia ~at.ieRE seds iREerefiaR~eabl) as eit.ReF hespieal seas ~F 
sllillea er i~'<Eermeaiat.e Au.rsiRIJ eare beas aRa •dtieli meet.e t.he 
re~u.ireme!'!Es ef !dYf 16.12·511• 

£2) swing-bed hospital services are services provided-~ 
accordance with these rules by a swing-bed hospital which mee~§ 
the swing-bed hospital participation requirements specified ~n 
these rules. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-?01, 53-6-101, 53-6-111, 53-6-113 and 

53-6-141 MCA 

46. 12.511 SWING-BED HOSPITALS. PROVIDER PARTICIPATION 
REQUIREMENTS (1) A aes!jJH:al Wliiefi aesiFes el:O partl.Cl.pate 

and be reimbursed as a swing-bed hospital service provider in 
the Montana medicaid program, a hospital must meet all of tile 
following requirements: 

(a) The hospital is a swing-bed hospital as defined in ARM 
46.12.510. mHse ae eereified by elie fedel!'al liealt.li eare 
fiHaAeiH~ aamiHist.Ea~ieR aftd tfie et.aee depa£t.llleA£ ef 1\ealea aAEi 
eRviPanmeRt.al eeienees ea I!Jravide leR~ t.el!'lft eal!'e se't'viees fel!' 
sltillea aAEi iRtermediat.e eare paeieflt.s as aeseriiBeEl ifl 42 CFR 
4 99, 2 a, '!'fie aepart.aeRt. fieFeby adept.s aRa i!'leeFpoarat.es fie-reiR by 
J:'efereRee 42 CFR 499.29, \11\ieli is a federal Fe!JU1aeieft Elefiflifl'!f 
sltilled HldFsiRIJ servieee, eepies ef wliieli may be ebeair~ed f£em 
ebe 9ef!Ja:t"1:aefiE ef Seeial aREl Reaabilieat.ieA Se-rviees, r,o, BaM 
4219, 111 sar~ae-rs, lleleRa, lfeReaAa 59694 4219. 
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(b) The hospital llttB'II have hili. fewer than fifty (50) 
hospital beds, eMelttaifl~ beds €eP Re~bePRa aRd bade fer 
iHl:eRsive eare !laheRte. and has provided written assunnce to 
the Health Care Financing Administration that the hospital will 
not operate over 49 hospital beds, including swing-beds, except 
in connection with a catastrophic eyent, 

Cil The hospital bed count is determined by excluding from 
the total licensed hospital beds: 

CAl beds which because of their special nature would not 
be available for swing-bed use, such as newborn and intensive 
care beds; 

CBl beds included in a separately certified skilled 
nursing facility or nursing facility; 

CC\ beds included in a distinct part psychiatric or 
rehabilitation unit; and 

CD\ beds which the d@partment determines are not consis
tently staffed and utilized by the hospital, as dam0nstrated by 
the hgspital's staffing schedules and census recgrds fgr the 12 
mgnths immediately preceding applicatign for enrollment as a 
medicaid swing-bed hgspital services prgvider. 

(c) The hospital llt~st be ~ located in aft a rural area of 
the state, A rural area is an area which is not designated as 
"urbanized" by the most recent official census. A copy of the 
bureau of the census listing of urbanized areas is available 
upon request from the Medicaid ~ Seryices Diyision, 
Department of social and Rehabilitation services, P.O. Box 4210, 
111 Sanders, Helena, Montana 59604-4210. 

(d) 'l!he aeepi~al 111\te'a mee'a 'Cae eel'uii'&iel'le a!'ld s'CIIift!larde ef 
parl:iei!!a'aiefl fer slfilled a!'la iR'Ce-edia'Ce eawe R\ti'Bil'IIJ llemes 1 
aa s'lla'&ed iH 42 GFR 1 part 195, st~bpai''C K aftd 42 GFR 1 part 442 1 
sttbparl: F, 'l!he Eiepar'CmeH'C llere:by aaep'lls a!'lli iReerpera'Cee hereift 
by !!Bfepeftee 42 GFR Hl5 1 sttepaFt K aftli 42 SFR 1 liBA U2 1 e~:~epal!''C 
F, waieh are the federal !ledisare BBI'IIiitiefts ef l'Sr'eieipat.iel'l 
fer sltillea 1'1\traif'I'!J faeilit.iee aRii ehe felleral meaieaid 
sl:af!darEie ef par'tieipatieR fel' iR'Ca!'lleEiiaee sara fasilities 
el:her 'ahafl faeilitiee fsr the !llef!'eall} re'Cal!'ded 1 !'espeeeively. 
Gepies ef these !eaeral !'Bf!Jt~lat.isRS May ee eseaiRed frem '&he 
Eleparemefl'll ef Seeial aHEi Rehaililiea'&isfl Se!!'vieee 1 Kedieaid 
Serviees 9io;ieiel'l 1 p,g, BeH 4219; 111 Sa!'1Eiare 1 lleleRa 1 lleR'eafta 
59694 4219. 

(eg) The hospital mttet ee 9raRteEi M..ci. a certificate of 
need from the state department of health and environmental 
sciences to provide lefi'!J te!'ll eare swing-bed hgspital services 
afld ales ee eer'a!:fied B}' 'ehe medieare pre~l!'am 'Ce prs'!ilie s~:~sh 
seFvieee. 

(~) The hospital ~ ~ not have in effect a twenty
four (24) hour nursing waiver IJI!'an'a as defi!'leli il'l under the 
provisions of 42 CFR 488.54Ccl. 495al919(s) 1 ~ieh ia a federal 
PeiJt~latieH whieh the depar,Mef'l~ hereby adep~e aRd iftesl!'peraees 
b~ refereRee, ~he iHeerperal:ed retJI:Ila,!:eft allewa fer a waiver 
et l:he re~~:~iremeflt ef 24 het~r l'lttPsift! seruieeJ eepiea ef eae 
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l's~lalO:iel'\ may ee eelO:ainea fl."SIIl 10:he eepar'emenlO: ef Seeial aHa 
.Rel!oaeilit.a'eien Sel."viees, Keeisaid Sel."viees Bivisien 1 P, e, Bex 
4iH9 1 111 SaftEiel."s, llelena, Kett'eaftl!l 59694 4219o 

(~f) '!'he l!oespital sfiall net. have t.el!'lllinat.ee pt:e•;ieiHEJ 
sw iHEJ a eEl se!!'Viees The hospital's medicare or medicaid swing-bed 
certification or approval has not been terminated within two (2) 
years prior to the application for a ee!!''eifiea'ee sf Heed lO:e 
p!!'e•.•ieie enrollment as a medicaid swing-bed b2.spital services 
provider. 

Cgl The hospital meets the requirements of subsection C2l. 
(h) The hospital has applied for and the depart~ent has 

approved enrollment in the medicaid program as a medicaid swing
bed hospital services provider. 

Cil As a condition of granting enrollment approval or ~{ 
allowing continuing enrollment. the department may require a 
hospital to submit qocumentation or information relat.ing_t;:g 
participation requirements. 

Ciil The department may terminate a orovider's swing-b~~ 
hosPital services provider enrollment if it determines that the 
hospital is not in compliance with any of the requirements ~{ 
this section. 

(h£) The swing-bed hospital ~ must be in substantial 
compliance with the l."e<¥"'-iremee'es fa!' sJEilleei Hli!!'BiftEJ faeilit.ies 
•n•it.a respeet te J:la1:ieft1:' s riEJfits, speeialieeEI reaaeilit.at.iGn 
serviees, aeftt.al seFviees, eeeial ser•;iees, J:la&ient: aetcivitk'-9 
aaEI aisefia!!'Eje J:llaAHiHEJ as ~e~H<irea iA 42 CFR \95, s~epart K, 
~aiefi feeeFal l."e~latise has eeea ifteeFpeFa'eee herein---by 
~efeFeeee at AUK ~6.12.5llo following requirements: 

(al 1\, provider must protect and promote the ri,ght_~L . .9.f 
each resident, including each of the following rights: 

(il The resident has a right to a dignified existence~ 
self-determination, and communication with and access to persons 
and services inside and outside the provi,der's faci,lity. 

(iil The resident has the right to be fully informed.2.f 
the resident's total health status. including but not limited tg 
medical condition. in language that the resident can understang. 

Ciiil The resident has the right to refuse treatment. tq 
refuse to participate in experimental research, and to formulat~ 
an advance directive as specified in 42 CfR 483.10(bl (8). ~ 
department hereby adopts and incorporates by reference 42 CFR 
483.lO(blC8l. A copy of 42 CFR 483.10Cbl(8) may be obtained 
from the Medicaid services Division. Department of social and 
Rehabilitation Services. 111 sanders, P.O. Box 4210. Helena, 
Montana 59604-4210. 

Civl The provider must: 
(Al Inform each resident who is entitled to medicaig 

benefits, in writing+ at the time Of admission to the SWing-bed 
or, when the resident becomes eligible for medicaid of: 

(Il The items and servict~s that are included in the 
swing-bed per diem rate for which the resident may not be 
charged, i.e .. those items included in nursing facility services 
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under ARM 46.12.1222114\ or ancillary services under ARM 
46.12.124511\: and 

<II\ Those other items and services that the provider 
offers and for which the resident may be charged. and the amount 
of charges for those services; and 

IB\ Changes made to the items and services specified in 
(I\ and III\. 

(v\ The resident has the right to: 
(A\ Choose a personal attending physician; 
IBJ Be fully informed in advance about care and 

treatment and of any changes in that care or treatment that may 
affect the resident's well-being; and 

IC\ Unless adjudged incompetent or otherwise found to 
be incapacitated under state law. participate in planning care 
and treatment gr changes in care and treatment. 

evil The resident has the right to personal privacy and 
confidentiality gf personal and clinical records. 

lA\ Personal privacy includes accommodations. medical 
treatment. written and telephone communications, personal care. 
visits. and meetings of family and resident groups. The right 
of personal privacy does not require the provider to provide a 
private room for each resident; 

IB) The resident may approve or refuse the release of 
personal and clinical records to any individual outside the 
tacili ty. except when the resident is transferred to another 
health care institution or record release is required by law. 

<vii) The resident has the right to: 
lA) Refuse to perform services for the facility; 
IB) Perform services for the facility. if the resident 

chooses. when: 
II) The facility has documented in the plan of 9are the 

need or desire for work; 
IIIl The plan specifies the nature of the services per-

formed and whether the services are voluntary or paid; 
(III\ Compensation for paid services is at or above 

Rrevailing rates; and 
!IV\ The resident agrees to the work arrangement 

described in the plan of care. 
(viii\ The resident has the right to privacy in written 

communications. including the right to: 
(A) send and promptly receive mail that is unopened; 

(B) have access to stationery, postage. and writing 
implements at the resident's own expense. 

Cix) The resident has the right and the facility must 
provide immediate ac9ess to any resident by the following: 

(Al subiect to the resident's right to deny or withdraw 
consent at any time. immediate family or other relatives of the 
resident; and 
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tBl subject to reasonable restrictions and the 
r@sident's right to deny or withdraw consent at any time, others 
who are visiting with the consent of the resident. 

rxl The resident has the right to retain and use 
personal possessions. including some furnishings and appropriate 
clothing. as space perrnits, unless to do so would infringe upon 
the rights or health and safety of other residents. 

rxil The resident has the right to share a room with a 
spouse when married residents live in the same facility and both 
spouses consent to the arrangement. 

lxiil The resident has the following transfer and 
discharge rights, Transfer and discharge includes movement of 
a resident to a bed gutside of the swing-bed hospital facility 
whether or not that bed is in the same ohysical plant. Transfer 
ana discharge does not refer to movement of a resident to a bed 
within the same certified facility. 

tAl The facility must permit each resident to remain in 
the facility and may not transfer or discharge the resident fro~ 
the facility unless any one or more of the following apply: 

til The transfer or discharge is necessary for the 
resident's welfare and the resident's needs cannot be met in th~ 
facility: 

CIIl The transfer or discharge is appropriate because 
the resident's health has improved sufficientlY so the resident 
no longer needs the services provided by the facility; 

(IIIl The safety of individuals in the facility is 
endangered: 

IIVl The health of individuals in the facility would 
otherwise be endangered: 

(Vl The resident has failed. after reasonable and 
appropriate notice. to pay for tor to have paid under medicare 
or medicaid) a stay at the facility. For a resident who becomes 
eligible for medicaid after actmission to a facility. th~ 
facility may charge a resident only allowable charges under 
medicaid; 

(VIl The facility ceases to operate; or 
(VIIl An appropriate nursing facility bed is available 

within a twenty-five 125) mile radius of the swing-bed hospita~. 
as proyided in ARM 46.12.512. 

tBl When the tacility transfers or discharges a 
resident. the facility must document the reason for transfer or 
discharge in the resident's clinical recora. The documentation 
must be made by the resident's physician when transfer or 
gischarqe is necessary under paragraphs (xiil !Al (Il or (xiil (Al 
(Ill of this section. or a physician when transfer or discharge 
is necessary under paragraph (xiil CAl (IV) of this section. 

(Cl Before a facility transfers gr discharges a 
resident. the facility must: 

(ll notify the resident and, if known. a family member 
or legal representative of the resident gf the transfer or 
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discharge and the reasons for the move in writing and in a 
language and manner they understand: 

!Ill record the reasons in the resident's clinical 
record: and 

CIIIl Include in the notice the items described in 
Q2ragraph CEl of this section. 

(Q) Notice of transfer or discharge must be made by the 
facility at least JO days before the resident is transferred or 
gischarged except when: 

!Il The safety of individuals in the facility would be 
endangered; 

(IIl The health of the individuals in the facility would 
be endangered: 

CIIIl The resident's health improves sufficiently to 
allow a more immediate transfer or gischarge: 

(IVl An immediate transfer or discharge is required by 
the resigent's urgent medical needs; 

(Vl A resident has not resided in the facility for 30 
daysj or 

(Yil Transfer is reauired within 72 hours because an 
appropriate nursing facility bed is available within a twenty
five (25) mile radius of the swing-bed hospital. In such cases, 
the facility must provide notice within 24 hours of determining 
that the nursing facility bed is available. 

(El The written notice must include the following: 
(I) The reason for transfer or gischarge: 
CIIl The effective date of transfer or discharge: 
(III) The location to which the resident is transferred 

or discharged: 
(IV) A statement that the resident has the right to 

appeal the action to the fair bearings office at the department 
of social and rehabilitation servicesj 

IV) The name. address and telephone number of the long 
term care ombudsman in the governor's office on aging: and 

LYll For nursing facility residents with developmental 
disabilities and nursing facility residents who are mentally 
ill. the mailing address and telephone number of the Montana 
Advocacy Program~ 

CF) A facility must provide sufficient preparation and 
orientation to residents to ensure safe and orderly transfer or 
discharge from the facility. 

(xiii) The resident has the right to be free from anY. 
physical or chemical restraints imposed for purposes of 
discipline or convenience, and not required to treat the 
resident's medical symptoms. 

(xivl The resident has the right to be free from verbal. 
sexual, physical. and mental abuse. corporal punishment. and 
involuntary seclusion. 

(xvl The facility must deyelop and implement written 
policies and procedures that prohibit mistreatment, neglect. and 
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abuse of residents and misappropriation of resident property. 
The facility must: 

(Al not use verbal. mental. sexual. or physical abuse. 
corporal punishment. or involuntary seclusion: 

(Bl not employ individuals who have been found gui*ty 
of abysing. neglecting. or mistreating residents by a court of 
law. or have had a finding entered into the nurse aide registry 
concerning abuse. neglect. mistreatment of residents or 
misappropriation of their property: 

(Cl report any knowledge it has of actions by a court 
of law against an employee. which would indicate unfitness for 
service as a nurse aide or other facility staff to the nutse 
aide registry maintained by the department of health and 
environmental sciences: 

(Dl ensure that all alleged violations involving 
mistreatment. neglect, or abuse. including injuries of Unknown 
sQurce. and misappropriation of resident ptoperty are reported 
immediately to the administrator gf the facility the long term 
care ombudsman. and the department of health and environrnenta* 
sciences in accordance with 52-3-811 MCA; 

CEl have eyidence that all alleged violations are 
thoroughly investigated, and must prevent further potential 
abuse while the investigation is in progress: aug 

CF) ensure that the results of all investigations must 
be reported to the ad!ninistrator of the facility and to the 
department of health and environmental sciences in accordance 
with 52-3-81~ MCA within 5 working days of the incident. and if 
the alleged violation is verified appropriate corrective action 
must be taken. 

(bl The facility must provide for an ongoing program of 
activities designed to meet the interests and the physical~ 
mental. and psychosocial well-being of each resident. 

Cil The activities program must be directed by a 
qualified professional who: 

CAl is a qualified therapeutic recreation specialist or 
an activities professional who is licensed or registered and is 
eligible for certification as a therapeutic recreation 
specialist or as an activities professional by a recognized 
accrediting bgdy on or after october 1. 1990; 

(B) bas 2 years of experience in a social or recre-
ational program within the last 5 years. l of which was full
time in a patient activities ptogram in a health care setting; 

(Cl is a qualified occupational therapist or occupa-
tional tberapy assistant: or 

(Dl has complet@.9 a training course approved by the 
state. 

Ccl The facility must provide medically-relateq social 
services to attain or maintain the highest practicable physical. 
mental. and psychosocial well-being of each res~gant. 

(dl Wben the facility anticipates discharge a resident 
must have a discharge summary that includes: 
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Cil A recapitulation of the resident's stay: 
Ciil A final sQIDmary of the resident's status to 

include: 
(A) medically defined conditions and prior medical 

history; 
CBl medical status measurement; 
CCl physical and mental functional status; 
COl sensory and physical impairments: 
CEl nutritional status and requirements; 
(Fl special treatments or procedures; 
(G) mental and psychosocial status; 
CHl discharge potential; 
C!l dental condition: 
(J) activities potential: 
CKl cognitive status; and 
(1l drus therapy. 
Ciiil A post-discharge plan of care that is developed 

with the participation of the resident and family. which will 
assist the resident to adjust to the new living environment, 

C~l If specialized rehabilitative seryices such as but 
not limited tg physical therapy. speech-lanauage pathology. 
occupational therapy. and mental health rehabilitative services 
for mental illness and mental retardation. are required in the 
resident's comprehensive plan of care. the facility must provide 
the required services. or obtain the required services from an 
outside resource from a provider of specialized rehabilitative 
services. 

Cil Specialized rehabilitative services must be 
provided under the written order of a physician by qualified 
personnel. 

(fl The facility must assist residents in obtaining 
routine and 24-hour emergency dental care. 

til The facility must. if necessary. assist the 
resident in making appointments. and by arranging for transpor
tation to and from the dentist's office. 

Ciil The facility must promptly refer residents with 
lost or damaged dentures to a dentist. 

AUTH: Sec. 53-6-113 and 53-2-201 MCA 
IMP: Sec. 53-6-101, 53-6-U1, 53-6-llJ, 53-6-141 and 

53-?-201 MCA 

46.12. 512 SWlNG-BEP HOSPITALS. N!99EfWRES SPEC!AL SERVICE 
REOUIREHENTS (1) Before admitting a medica1d reCiPient to 

a swing-bed. the swing-bed hospital must meet all of the 
fgllowing requirements: 

Cal the hospital must have provided medically necessary 
inpatient hospital care to the individual immediately preceding 
admission to the swing-bed; 

Cbl the hospital must obtain a prescreening by a depart
ment long-term care specialist to determine the level of care 
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required bY the patient's medical condition. Medicaid will not 
reimburse a provider for swing-bed hospital services provid~d to 
a medicaid recipient admitted to a swing-bed unless the 
recipient meets the nursing facility level of care requirements 
specified in 46. 12.1305. The swing-bed hospital must ensure 
that form SRS-M-62. "screening notification." is completed by 
the department prescreening team to document the level of care 
determination. 

(~c) The swin~ sed aea~ital will fia¥e ~fie rea~ensieility 
at liete'f'l!linin~ "WfietfieF a slcillea er inte'f'l!leEiia"ee Except when "' 
waiver is obtained under subsection (:ll, the hospit~l must 
determine that no appropriate nursing ~ facility bed is 
available to the medicaid patient within a twenty-five (25) mile 
radius of the swing-bed hospital ee£ere aamittinq a medieaia 
patient te a swin~ eed. The hospital will ee 1§ required to 
maintain written documentation eeftsistfftq of ~itten inquiries 
to nursing hames in~irin~ as te facilities about the present 
and fliture availability of a nursing fte!lle facility bed and 
indicating that if a bed is not available, the hospital will 
provide swing-bed services to the patient. The swing-bej:\ 
hospital is encouraged to enter into availability agreements 
with medicaid-participating nursing facilities in its geographiQ 
region that reouire the nursing facility to notify the hospital 
of the availability of nursing facilitY beds and dates when be~§ 
will be available. 

I il For purposes of this section. an "appropriate" DUrsing 
facility bed is a bed in a medicaid-participating nursing 
facility which provjdes the level of care required by t!"\g 
recipient's medical condition. 

subsection (2} remains the same. 
C3l The requirements of subsection Ill Ccl and 121 apply 

regardless of the 30-day notice requirement generally applicable 
to transfers and discharges under 46.12.511121 Cal lxiil, When an 
appropriate nursing facility bed is or becomes available. the 
provider must provide notice as required by 46.12.511121 tal lxiiL 
(DI lVII and must otherwise comply with the requirements ot: 
4p.12.511(211allxiil to the extent practicable in the time 
available before transfer to the nursing facility bed. 

(4) A proyider may request a waiver of the determination 
requirement of subsection Ill (c) or the transfer requirement of 
subsection !21 when the recipient's attending physician verifies 
in writing that either the recipient's condition would be 
endangered by transfer to an appropriate nursing facility bed 
within a twenty-five (251 mile radius of tbe swing-b&d hgspital 
or that the individual has a medical Prognosis that his or her 
life expectancy is 6 months or less if the illness runs its 
normal CQurse. 

Cal The waiver request and physician's written verifica
tion must be submitted to the Medicaid Services Division. 
Department of Social and Rehabilitation Services. P.O. Box 4210. 
111 N. sanders. Helena. Montana 59604-4210. Waiver approvals 
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granted by county offices will not be yalid or effective for 
purposes of this section. 

lbl The waiver request and physician's written verifica
tion must be received by the medicaid services division within 
5 working days of admission to the swing-bed or within 5 days of 
availability of an appropriate nursing facility bed and the 
provider must obtain written approval from the medicaid services 
division prior to billing for services provided after the date 
of admission to the swing-bed or the date of availability of an 
appropriate nursing facility bed. 

(~2) The department may retrospectively review the use of 
swing-bed services provided to medicaid patients and may deny 
payments when it is determined that a RIU'Bil'lq heme eed \Jas 
aYailaele •dthil'l twenty five (>!5) miles sf the hespitl!tl thae 
!!!l'evieleli the swil'I\J eeEi snviee. the reguiretUents of this section 
were not met. 

( 4) Kedieaia apJi!lieants el\d reei!!!iel'lts Ms'e ee presereeneli 
ana meee the le•~al et eal!'e reEfll:il'emeflts (sltilled er ifltel!'medi 
ate) ifl Bl'Bel!' ter t.he pl'eviEier te se reimbttl'se!l ey me!iieaiel, 
'i'he le•.•el ef eare re~;fttiremefles are eentaiReEi ifl .~u 4 Ei, 1:a , 13 a lo 
It is t;fte swifi<J eeEi ltespital' s l'esJi!el'lsieility t.e malfe the 
l'eferral fer pres~reel'lifl~ priel' te plaeemeAt ifl the swiftq ee!i 
aREi te eftettl'e taae a !el"'!! SRS 61. 61 "sel'eeftift~ Aetifieaeieft" ie 
eemple~ed ey ~ae ~rese~eenift~ ~eam ee deett~~~ent the level ef eaEe 
aeotel!'lllifla"Eiel"l. 

(5) •'• -.·aiver e€ ~he t·aeR-ey fiYe (25) mile re~iremeft'i! ma~ 
ee ea~ained ey euemit-ein~ ·writ"loeft werifiea"loien frem ehe 
reeipiene's at~enaift~ paysieiaft ~ha"E eieher: 

(a) '!'he reeipieftt' s eeftai~ieft will ee ei'IEiaft~erefl !3y a 
trsRsfer l!e a ftli£Sift~ faeili"E1 '-'ithin a ~"''eft"loy five (25) mile 
:r:a!iiusr er 

(e) '!'he :r:eeipiel'lt's eeAaitien is ~ePJBiAalo 
( i) '!'he ~eftltest fel' waiver Bl'la the \•'l'itteft verifieatien 

JB!ise se sent te the Kedieai!i Sel'lieee si.isieR, 8epal'tmeft"1> ef 
Seeial afta Rehaailil!:atien servieee, P, e, BaM 4iHa, 111 Saftaers 1 
Helefta, Kefttafte 59694 4219• 

AUTH: Sec. 53-6-113 and 53-2-201 MCA 
IMP: Sec. 53-6-101, 53-6-111, 53-6-113, 53-6-141 and 

53-2-201 MCA 

46.12.513 SWING-BED HOSPITALS. REIMBURSEMENT (1) Montana 
medicaid will ~eimbursemeftt tel!' swing-bed hospitals tfta4 
!!!rB'•'iae as proyided in this section for swing-bed hospital 
services ~ill sa eaeed 91'1 the eurl'el'l'i! medieal'e ewinq ee!i rate. 
provided in accordance with all applicable swing-bed hospital 
service requirements &pacified in 46,12.510 through 513 and 
subject to all other applicable laws and regulations. 

(a) Rei!ll.blirsemefte ee ewil'l!f se!i heepitoals will eftly ee mafle 
fer meoiieai!i f!atieAte wheft apJi!l'aflriate sltilleoi el' iflter:meaiate 
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Alil!'sif!IJ eare is !'let. a.·ailasle ;,HJ'lirl a twent.y five (25) mile 
Faeilis at the swinEJ sea haspit.al. 

( 3) Reii&Biirsemeftt. tel!' s· .. ·ifiiJ sed eel:'vieee 1dll eflly se 
'\fl!'afttea fe!' eliEJisle meaieaili reeipieftts eeeepyiftEJ beds eer 
t.ifiea fer swift'! bed lise th!'SiiiJft t.he eert.ifieate ef Heed preeess 
sy the Mefttafta departmeat. ef healt.h aHd eftvireftiBefttal seiefteee. 

C2l For swing-bed hOSEital services. the Montana medicaid 
program will pay a provider a per diem rate as specified in 
subsection Cal for each medicaid patient day, plus additional 
reimbursement for separately billable items as provided in 
subsection (b), 

(al The swing-bed hospital services per diem rate is the 
average medicaid per diem rate paid to nursing facilities under 
46.12.1226 for routine services furnished during the calendar 
year immediately previous to the year in which the swing-bed 
hospital services are provided, Nursing facility routine 
services are those services included in the definition of 
"nursing facility services" specified at 46.12.1222Cl4l, 

C:!;?l Separately billable items are those items specified in 
46,12.1245. Swing-bed hospital service providers will be 
reimbursed for separately billable items at the rates specified 
in 46.12,1245 and su!;?ject to the requirements of 46.12.124~. 

Ccl The Montana medicaid program will not reil!lburse swing
bed hospital service providers for items billable to residents 
as specified in 46.12,1246, 

• ( 4-1) For purposes of repgrting costs under 4 6, 12, 509 , 
inpatient hospital services providers which also provide swing
bed hospital services shall allocate hospital inpatient genera~ 
routine service ggosts associated with swing-bade .!:l.Q§,pjj;_<!J. 
services shall be alleeaeed on the medicare "carve out" method 
iH •<hieh t.he Fe·~eHHea tl!'e!B swift! sede IJill se sest<l!'aectoed frem 
t.he east. ef Eaat.iHe hespital eare iH aeeerdaftee with: pal!'t 1, 
seet.ieft 22l9.1 e! t.he aealth ifiSHl!'aHee maftaal HEM 15, waieh i~ 
a BlaHaal pebliehea b¥ ehe Ynit.ed St;atlea depar'emeftt e:f healt<h aHd 
ln1111aft se:F>"iees 1 seeial eeeuriey aEHIIiflietl!'at.iefl, "'hiea :!'l!'S'o'ides 
~HilieliHes aad pelieiee !el!' detoel!'IBiftift! the reaeenasle eeet ef 
previdel!' eervieee 11\il!'ftisl!.ed lialiel!' iohe Healta Insv.l!'aftee tar t.he 
•'•iJed Aet. ef 1:965 ae Hteftlieli, as specified in 42 CFR 413.53(al 
( 2 l , The deEart1llent herebV adopts and incorporates by reference 
42 CFR 413,53Cal (21, A copy of lliM 15 1 Par'!; 1 1 S2239,4 ~ 
413.5J(al (2) may be obtained from the Medicaid Services 
Division, Department of Social and Rehabilitation services, 
P.O. Box 4210, 111 sanders, Helena, Montana 59604-4210. 

(41 Providers must bill for all services and supplies in 
accordance with the provisions of ARM 46.12.303, The depart
ment's fiscal agent will pay a provider on a monthly basis the 
amount determined under these rules upon receipt of an appropri
ate billing which reports the num!;?er of patient days of swing
bed hospital services provided to authorized medicaid recipients 
during the billing period. 
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(5) Reiml3u£semeftt: fe'l!' al'leilla:Fy sePvieee f!£BViEieEi ee 
meEiieaiEi paeieMes in ewin~ 13eEie will ee easeEi eft Eiireae eases 
ine'llr:Feli ey t.fie l\eerpieal t:e p£eviae 'l!fiese sel!'viees ..,·ien Re 
aelait:iel'lal iREii£eet: eest:s aEiEieEi en, l<~~eillal!'y ser·tiees saall se 
t:fiase serviees EiefineEi in >'...'111 '6. 12, li! 95 ( 2) (a) aHEi reatifte 
seJoviees ellall 13e 'i:lleee aerviees elefiReli ift A~n ~6 oli! .li!92 
(2) (a). 

(5) Swing-bed hospital service providers may appeal 
adverse determinations by the department through the actministra
tive review and fair hearing procedures specified in 46.12.509A. 

AUTH: Sec. 2-4-201, 53-6-113 and 53-2-201 MCA 
IMP: Sec. 2-4-201, 53-6-101, 53-6-111, 53-6-113, 53-6-141 

and 53-2-201 MCA 

46.2.202 OPPORTUNITY FOR HEARING Subsections (1) through 
(3) remain the same. 

(4) Medical assistance providers of inpatient psychiatric 
services for individuals under age 21, inpatient hospital 
serv~ces, outpatient hospital services, swing-bed hospital 
sery1ces. federally qualified health center services and case 
management services for high risk pregnant women contesting 
adverse department actions, other than medical assistance 
providers appealing eligibility determinations as a real party 
in interest, shall be granted the right to a hearing as provided 
in ARM 46.12.509A. 

Subsections (5) and (6) remain the same. 

AUTH: 
53-2-803, 
53-5-304, 

IMP: 
53-2-606, 
53-5-304, 

Sec. 2-4-201, 41-3-1142, 53-2-201, 
53-3-102, 53-4-111, 53-4-212, 53-4-403, 

53-6-111, 53-6-113, 53-7-102 and 53-20-305 
Sec. 2-4-201, 41-3-1103, 53-2-201, 

53-2-801, 53-4-112, 53-4-404, 53-4-503, 
53-6-101, 53-6-111, 53-6-113 and 53-20-305 

53-2-606, 
53-4-503, 
MCA 
53-2-306, 
53-4-513, 
MCA 

46.12.509A ADMINISTRATIVE REVIEW AND FAIR HEABING PROCESS 
(1) The following administrative review and fair hearing 

process applies to providers of inpatient and outpatient 
hospital services, swing-bed bospital services. inpatient 
psychiatric services for individuals under age 21, targeted case 
management and federally qualified health center services. 

Subsections (2) through (6) remain the same. 

AUTH: Sec. 2-4-201 and 53-6-113 MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-2-606, 

53-6-111, 53-6-113 and 53-6-141 MCA 
53-6-101, 

3. The proposed changes specify requirements for particip
ation and reimbursement under the medicaid swing-bed hospital 
program. The changes conform the rules to current federal 
requirements and to department pol icy and procedure. The 
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current rules do not accurately or completely reflect current 
federal regulations or current department policies and 
procedures. The proposed changes are necessary to correct these 
deficiencies and to make the rule language more direct and 
clear. 

The proposed changes to 46.12.510 are necessary to define the 
terms "swing-bed hospital" and "swing-bed hospital services." 
The current rule language "use medicaid patient beds inter
changeably as either hospital beds or skilled or intermediate 
nursing care beds" has been misinterpreted to mean that hospital 
beds could be used as nursing facility beds whenever the 
facility chose and that such beds could be used in the same 
manner as nursing facility beds. The proposed changes are 
necessary to prevent such mistaken interpretations. The 
proposed rule reflects the fact that swing beds are licensed 
hospital beds which have also been medicare-certified to provide 
posthospital skilled nursing facility (SNF) care as defined in 
42 CFR 409.20. The proposed rule also reflects the fact that 
swing-bed hospital services are not inpatient hospital services, 
subacute hospital services or nursing facility services, but 
rather are a separate and distinct service provided to patients 
'.l"ho require nursing facility level of care. The proposed 
changes to this rule section are necessary to specify that 
services are not reimbursable swing-bed hospital services unless 
provided by a swing-bed hospital which meets the specified 
participation requirements and unless the service requirements 
specified in the rules are met. 

The proposed changes to 46.12.511 are necessary to state clearly 
and completely the requirements for participation in the 
medicaid program as a swing-bed hospital services provider. The 
current rule omits reference to some current requirements 
contained in department policy and federal regulation, and also 
fails to clearly state some of the participation requirements. 
The necessity of the specific changes to 46.12.511 is as 
follows. 

The proposed changes to 46.12.511(1) are necessary to specify 
that both participation and reimbursement depend upon meeting 
the requirements in this section as well as other sections of 
the rules. 

The proposed change to 46.12.5ll(l)(a) is necessary to specify 
that the hospital must ba a swing-bed hospital as defined in the 
previous rule section. The proposed change is also necessary to 
delete the outdated and obsolete statement of the medicare 
certification requirement contained in the current rule. The 
proposed changes would also delete the inappropriate and 
unnecessary incorporation by reference of 42 CFR 409.20. The 
Health care Financing Administration (HCFA) and the Montana 
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Department of Health and Environmental Sciences (DHES) determine 
whether to grant hospital swing-bed certification. The 
department does not apply 42 CFR 409.20 or grant or deny 
certifications. A reference to the regulation is contained in 
proposed 46.12.510 merely for purposes of identifying the 
specific type of certification required. 

The proposed changes.to 46.12.511(1) (b) are necessary to specify 
the standards used by the department to determine whether a 
hospital has fewer than 50 beds. The proposed rule would add a 
requirement that the hospital has provided written assurance to 
HCFA regarding operation of fewer than 50 hospital beds, except 
in connection with a catastrophic event. This written assurance 
is also required by HCFA for hospitals with fewer than 50 beds 
participating in medicare swing-bed program. By adding this 
requirement, the proposed rule will allow the department to 
obtain additional assurance that the hospital meets and will 
continue to meet the bed-count requirement. The department 
would be able to request a copy of the assurance letter under 
the provisions of proposed 46.12.511(1) (h) (i). The proposed 
language in 46.12.511 (1) (b) (i) (A) through (D) is necessary to 
specify the type of beds which are not included as hospital beds 
tor purposes of the fewer than 50 bed requirement. 

The proposed changes are necessary to delete current 46.12.511 
( 1) (d) • The federal participation requirements have changed 
since the current rule was adopted and the change is necessary 
to update the rule to reflect current requirements, which are 
stated in proposed subsection (2). The proposed changes to 
current 46.12.511(1) (e) are necessary to make clear and 
consistent the terminology of the rule ("swing-bed hospital" 
services rather than "long-term care" services) and to delete 
the unnecessary repetition of the medicare certification 
requirement, already specified in proposed 46.12.510. 

The proposed changes to current 46.12.511(1) (f) are necessary to 
correct an outdated and now incorrect reference to the federal 
regulation regarding 24-hour nursing waivers. Although the 
federal regulation is incorporated in the current rule, it is 
unnecessary to incorporate by reference 42 CFR 488.54(c). The 
Health Care Financing Administration (HCFA) and the Montana 
Department of Health and Environmental Sciences (OHES) determine 
whether to grant such waivers to hospitals. The department does 
not apply 42 CFR 488.54 (C) or grant or deny 24-hour nursing 
waivers. A reference to the regulation is included in the 
proposed rule merely for purposes of identifying the type of 
waiver described. 

The proposed changes to current 46.12.511(1) (g) are necessary to 
more accurately specify that the hospital's swing-bed certifica
tion of approval must not have been terminated in the prior two-
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year period. The current rule language might be construed to 
mean only that the hospital voluntarily terminated service 
provision. This provision is modeled after the federal medicare 
regulation, and the intent of this rule is that there has been 
no termination of certification or approval to provide swing-bed 
services. such termination could be voluntary or involuntary 
under the proposed rule. The proposed changes to this subsec
tion are also necessary to specify that the two-year period is 
that period immediately prior to application for medicaid 
enrollment, rather than application for a certificate of need. 
The hospital may have been granted a certificate of need many 
years earlier but may not have participated in the 111edicaid 
swing-bed program. The proposed rule more logically requires 
examination of the two-year period i.mediately before enroll
ment. 

The addition of proposed subsection (g) is necessary to specify 
that the requirements of proposed subsection (2) are a condition 
of participation in the medicaid swing-bed hospital services 
program. 

The addition of proposed subsection (h) through (h) (ii) is 
necessary to specify that a swing-bed hospital must specifically 
enroll in the medicaid program as a swing-bed hospital services 
provider. Under the current rule, some providers have sought 
swing-bed reimbursement without enrollment and have argued that 
the rules do not require a hospital already enrolled as an 
inpatient hospital services provider to enroll as a swing-bed 
provider. The proposed rule will clearly state the department's 
current policy that separate enrollment as a swing-bed hospital 
services provider is required before any medicaid swing-bed 
hospital services are provided or any medicaid reimbursement is 
allowed. The proposed changes are also necessary to specify 
that the department must approve enrollment. The proposed 
language would allow the department to require submission of 
documentation or information to substantiate compliance with 
participation requirements, both at the time of enrollment and 
at other times to monitor ongoing compliance. Proposed 
subsection (h) (ii) states directly what currently is implied in 
the rules, that the department may terminate enrollment if a 
provider is not in compliance with the participation require
ments. 

The proposed changes to current 46.12.511(1) (h) and the 
addition of proposed subsection (2) are necessary to specify the 
particular federal participation requirements applicable to 
swing-bed hospital service providers. Federal regulations at 42 
CFR 482.66(b) indicate that some but not all of the requirements 
applicable to nursing facilities also must be met by swing-bed 
hospital service providers. The department's communications 
with participating providers have indicated that providers are 
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not aware of the specific requirements which apply. Some 
providers appear to believe that because the service is provided 
in a hospital bed, none of the resident rights or other similar 
nursing facility requirements apply. To avoid confusion, the 
department proposes to state these requirements specifically in 
the medicaid rules. Under federal regulations, these same 
requirements must be met for medicare certification, but do not 
necessarily receive the attention the department believes is 
required to protect medicaid residents and to assure that they 
receive the type and quality of care required by their medical 
condition and that their broader needs (e.g., social, dental, 
etc.) are also addressed as the law requires. Federal law 
requires and the department believes that these requirements 
must be met to assure the minimal quality of care provided to 
and the dignity of medicaid recipients admitted to swing~beds 
while awaiting availability of a nursing facility bed. By 
including these requirements in the rule, the department intends 
to call these requirements more closely to the attention of 
providers and to inform providers that the department indepen
dently may enforce these requirements as a condition of 
participation in the medicaid swing-bed program. The proposed 
language of subsection (2) is also necessary to interpret and 
adapt the requirements more specifically for the Montana 
medicaid program where appropriate. For example, the proposed 
changes clarify that 30-day notice is not required where the 
patient is to be transferred within 72 hours to an available 
nursing facility bed. The proposed rule specifies a different 
notice requirement applicable in such circumstances. 

The proposed changes to 46.12.512 are necessary to specify the 
requirements for admitting and continuing to serve a medicaid 
recipient in a hospital swing-bed. Because there has been some 
confusion about the requirements under the current rules, the 
proposed changes are necessary to state clearly the applicable 
requirements. Also, not all of the department's current policy 
requirements are contained in the current rule. 

The proposed rules continue the current policy of requiring 
discharge or transfer when an appropriate nursing facility bed 
is or becomes available. Under the proposed rules, the hospital 
or swing-bed hospital must discharge or transfer to an available 
nursing facility bed, even though the. patient may object. 
Medicaid will not reimburse the provider if these discharge and 
transfer requirements are not met. 

Proposed subsection (1) is necessary to specify that certain 
requirements must be met before admitting the patient to a swing
bed. The addition of proposed subsection (1) (a) is necessary to 
include in the rule current department policy which allows 
admission to a swing-bed only immediately following an inpatient 
hospital stay in the same facility. This is also a medicare 
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requirement. By definition, swing-bed hospital services are 
"post:hospital" services. This requirement reflects depart:ment 
policy that a recipient requiring nursing facility level of care 
is best served in a nursing facility which is required to 
provide or arrange provision of the full array of services 
necessary to meet the recipient's physical, mental and psychoso
cial needs. A swing-bed is not a nursing facility bed, and is 
not required to provide the full array of services required in 
a nursing facility. Thus, use of swing-beds is limited to cases 
where a patient has been in an inpatient hospital bed in the 
facility, now requires nursing facility level of care and an 
appropriate nursing facility bed is not available within a 25-
mile radius of the hospital. Medicaid will not reimburse for 
swing-bed services where the patient was admitted directly from 
outside the facility as a swing-bed patient. 

The changes in proposed 46.12.512(1) (b) are necessary to move 
the prescreening requirement to a more logical location in the 
rule section and to specify clearly that it is the provider's 
responsibility to initiate and obtain the prescreening prior to 
admission to a swing-bed. This section also clearly states the 
requirement that the swing-bed patient must meet the nursing 
facility level-of-care requirements. 

·rhe proposed changes to current subsection (l) are necessary to 
clearly state the requirement that the hospital determine before 
admission to a swing- bed that a nursing facility bed is not 
available for the patient. The changes are necessary to specify 
that inquiries need not be written but must be documented i.n 
writing. The proposed changes also are necessary to add 
language encouraging facilities to enter into availability 
agreements with nursing facilities. The proposed changes also 
include a reference to the subsection of the rule which allows 
a waiver of the determination requirement under specified 
circumstances. Proposed subsection 46.12.512(1) (c) (i) is 
necessary to define an "appropriate" nursing facility bed for 
purposes of this rule section. 

The addition of proposed subsection (3) is necessary to specify 
that the 30-day notice requirement for transfer or discharge 
under proposed 46.12.511(2) does not prevent discharge or 
transfer as required under 46.12.512(1) (c) or (2). In such 
cases, the proposed rule will require facilities to provide 
notice within 24 hours of learning of the available nursing 
facility bed and to comply with the other transfer and discharge 
requirements to the extent practicable under the circumstances. 
Providers have a responsibility to prepare patients in ~dvance 
for such a transfer or discharge. This preparation should begin 
before admission to a swing- bed, when the facility has a 
responsibility to explain that admission is temporary and that 
transfer will be required when a nursing facility bed becomes 
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available. The patient's needs are not served when the transfer 
requirement is discussed at a late hour after the patient has 
been led to expect that they can stay in the swing-bed as long 
as they require nursing care. After being admitted to a swing
bed, the patient should be informed periodically of the progress 
being made in arranging a nursing facility placement. 

Proposed subsection (4) is necessary to restate more clearly the 
current waiver provision and to describe what is referred to in 
the current rule as a ''terminal" medical condition. The 
addition of subsections (a) and (b) is necessary to specify the 
procedures which must be followed to obtain a waiver from the 
department. 

The proposed changes to current subsection (3) are necessary to 
specify that the department may review swing-bed services 
retrospectively to determine compliance with all requirements, 
not only the transfer requirement. Because of the large number 
of claims, the department cannot review manually all claims 
prior to payment. To do so would greatly delay payments to 
providers. The department relies to a large extent upon 
voluntary compliance by providers and the certifications 
required on billing statements. Therefore, the fact that a 
provider has submitted a claim and received payment does not 
imply that the department has determined that all requirements 
were met. For various reasons, later review of claims may 
occur. If such review reveals that any requirements were not 
met, reimbursement may be recovered by the department. This is 
true for all medicaid services, but is restated here as a 
reminder oL the importance of full compliance. 

current subsections (4) and (5) are deleted because they are 
replaced by proposed subsections (1) (b) and (3). 

The proposed changes to 46.12.513 are necessary to specify the 
methodology for determining the reimbursement available for 
swing-bed hospital services and requirements which must be met 
to receive such reimbursement. The current rule is outdated and 
does not reflect the rate methodology contained in the medicaid 
state plan or currently used by the department. 

The proposed changes to subsection (1) are necessary to specify 
that reimbursement is available only when all applicable 
medicaid requirements are met (e.g., ARM 46.12.510 through 513, 
46.12.101 and 102, 46.12.301 through 315, etc.) and to delete 
the reference to the medicare swing-bed rate, which does not 
apply. The proposed changes to subsection (2) and (3) are 
necessary to delete language which is merely repetitive of other 
rule language, but this deletion is not intended to indicate 
that the requirements are repealed. 

20-10/28/93 ~R ~otice ~o. 46-2-759 



The addition of proposed subsaction ( 2) through ( 2) (c) is 
necessary to specify the reimbursement payable for swing-bed 
hospital services. The proposed rule is consistent with current 
department practice and the medicaid state plan. 

The proposed changes to current subsection (4) are necessary to 
more clearly state the circumstance to which the subsection 
applies and to replace the outdated reference to the HIM-15 with 
an incorporation by reference of the controlling federal 
regulation. 

The addition of proposed subsection (4) is necessary to specify 
billing procedures and the manner in which the department's 
fiscal agent will process claims. The proposed changes to 
current subsection (5) are necessary to delete provisions 
incorporated in proposed subsection (2) (b). 

The proposed addition of 46.12.513(6) and the proposed changes 
to 46.2.201 and 46.12.509A are necessary to specify the 
administrative review and fair hearing procedures available to 
swing-bed hospital service providers. 

T!le proposed changes will be effective January 1, 1994. The 
Medical Care Advisory Council will be notified of the proposed 
changes on December 9 1 1993. The department estimates that 
there will be no increase or decrease in annual aggregate 
expenditures as a result of the proposed changes. Interested 
parties may obtain a copy of this notice at their local county 
office of human services. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of social and Rehabilitation Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than November 26, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Dlrector, soc1al 
tion Services 

and Rehablllta-

Certified to the Secretary of State --~Oc~t~o_b_e_r_l_B ________ , 1993. 
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BEFORE THE BOARD OF THE 
STATE COMPENSATION INSURANCE FUND 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of a New Rule relating to 
establishing criteria for 
assessing a premium surcharge 

NOTICE OF ADOPTION OF 
NEW RULE I (2.55.404) 

TO: All Interested Persons: 

1. On September 16, 1993, the Board published notice 
of the proposed adoption of new rule I (2.55.404) pertaining 
to establishing criteria for assessing a premium surcharge at 
pages 2060 through 2062 of the 1993 Montana Administrative 
Register, Issue No. 17. The hearing was held on October 6, 
1993 at 2:00 p.m. in Helena, Montana. 

2. After consideration of the comments received on the 
proposed new rule (2.55.404), the Board has adopted the rule 
as proposed with the following change: 

"RULE I. 12.55.404) SCHEDULED RATING- HIGH LOSS 
MODIFIER" RULE I. PR£1HUII SURCH.",j~GE 

3. The Board has thoroughly considered all commentary 
received. Those comments and the Board's responses thereto 
are as follows: 

COMMENT: The State Fund Underwriting Department staff 
recommended the title "Premium Surcharge" be replaced with 
"Scheduled Rating - High Loss Modifier". This title is more 
descriptive as this modifier and others are included in the 
general heading of "Scheduled Rating" 1n the State Fund 
Underwriting Manual. Also, the high loss modifier will be 
shown on the insured's payroll and premium reports as a 
"scheduled rating" factor under the general heading of 
"Premium Modifiers". 

RESPONSE: The Board accepts the comment, and approves 
the t~tle as amended above. 

4. of 
Fund to 

Dal Smilie, Chlef Legal Counsel 
Rule Reviewer 

-rl(~c' ' {)' d(ip-, / 
Nanpy Butler, General Counsel 
Rul'e Re'<'~wer 

Insurance 
2-4-201, 
sections 

Chairman of the Board 

Certified to the Secretary of State October 18, 1993. 

20-iO, "q/93 
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BEFORE ~HE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

:n ~he matter of the amendment 
oi Rules 11. :.601, 11. 7.502, 
ctnd l1. 7. 608, and the repeal 
of 11.7.611 pertaining to 
foster care support services. 

TO: All Interested Persons 

NOT:CE OF AMENDMENT OF RULES 
11.7.601, 11.7.602, AND 
ll.7.508, AND THE REPEAL OF 
11.7.611 PERTAINING TO 
?OSTER CARE SUPPORT SERVICES 

<. On September 16, 1993, the Jepartment of Family Servlces 
published notice of the proposed amendment of Rules 11.7.601, 
ll.7.502, and 11.7.608, and the repeal of 11.7.611 pertaining to 
foster care support servLces at page 2080 of the 1993 Montana 
Adm1n1stracive Register, issue number 17 

2. The department has ~mended the rules, and r-epealed the 
rule as proposed with the following change: 

:1.7.601 FOSTER CARE SUPPORT SERVICES, PURPOSE ill. T~e 
puroose of thls subchapter is to establish ellgibility cr~ter:a 
for foster car~ support services. ?ayment ~or foster care support 
services may be made on behalf of foster children who require 
diape~s, ~lothing, respite care, ~~ansoortat~on fother chan 
med1cally-r~lated transportation) and other specific special 
serv1ces which are noc availanle from other sources. 

3. The department received a comment from the Leg1slative 
Council on behalf of the Adm1nistrative Code Committee. 

COMMENT: 'he cule changes appear ~o confl~ct with the requirement 
of Sect:1on 41-3-1103, MCA, that the deparr:ment pay for 
transportation of children in foster care. 

However, the Legislative Counci: pians to recommend against 
:>bJeCtlon by the Administrative Code Committee given the laudable 
goal of this rule-making. 

RESPONSE: The department lS :>nly dropp1ng the r-equirement !or 
medically~related transportac1on to aid in implementation of ~he 
~egislative mandate that all available federal funds 'in this 
case, Medicaid :•.mds I be used :o pay :oscer care expenses. In 
th1s notice, ARM 11,7. 601 1s further amended to clarify this 
?o1nt. 

The department takes the position that elimination of medical:y
~elated transportation from foster care support se~vices rules ~s 
within its dut.hority. First, simple repet:..tJ.on of statutor'f 
iutleS in rules is prohibiced. Sectlon ~-4-305, MCA. Second, the 
department muse admin1ster a~l State and F~deral funds for ~as~er 
~h~ldren. Th1s stacuccry au~y must be ~~ad wlth the duty :o pay 

20-10/28/93 
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fer foster car~ transportation. If the department and the 
Deoarcmenc ~f 3oclal and Rehab1li~at1on Services cannoc util~ze 
avallable ~edicaid :ur..ds for :-nedically~related transportation, 
::hen t'le duty :o :orovide ::ransporcation and ;:he duty ::o adminiscer 
~he Federal and State Medicaid funds cannot be harmonized. 

DEP.~TMENT OF FAMILY SERVICES 

(j}e-.,_ tc r;_A.-L 
dank Hudson, Director 

John Melcher, Rule Reviev;er 

J 

ce~t.:.::ed Lo ':he Secretary of 3tate, October 18, 1993. 

20-10/28;~3 



BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 16.8.701, 1401, 1407, 1414, 
1423-1425, 1427-1428, and new 
rules I-XXXIV dealing with air 
quality permitting, prevention of 
significant deterioration, 
permitting in nonattainment 
areas, source testing protocol 
and procedure, and wood waste 
burners. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF 16.8.1401, 1407, 1414, 

1423-1425, 1427-1428, 
AND ADOPTION OF NEW RULES 
XXII & XXIII (16.8.1429 

AND 16.8.1430) 

(Air Quality Bureau) 

1. On June 24, 1993, the board published notice of the pro
posed amendment and adoption of the ~hove-captioned r11les at pacre 
1264 of the 1993 Montana Administrative Register, issue number 12. 

2. The board has amended a portion of the rules, 16.8.1401, 
1407, 1414, 1423-1425, and 1427-1428 and adopted new rules XXII and 
XXIII with no changes, leaving the balance of the proposed rule
making for future action. 

3. No comments were received on the portion of the rulP.s 
that were amended and adopted. 

RULE XXII (16.8.14291 lNCORPQRATIONS BY REFERENCE 

RULE XXIII (16.8.14301 DEFINITIONS 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

Certified to the Secretary of State October 18. 1993 

Reviewed 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1903 and 16.8.1905 
dealing with air quality operation 
and permit fees 

NOTICE OF AMENDMENT 
OF RULES 

(Air Quality) 
To: All Interested Persons 

1. On August 12, 1993, the department published notice of 
the proposed amendment of rules 16.8.1903 and 16.8.1905, at page 
1807 of the Montana Administrative Register, issue number 15. 

2. The board has amended the rules as proposed. 
3. The department received one comment on the fee rules. 

COMMENT: The legislature authorized the collection of an 
additional $517,413 in fee revenues to fund activities associated 
with the passage of HB 318 and the implementation of a permitting 
program to meet the requirements of Title v of the federal Clean 
Air Act. In so doing the cost of emitting a ton of NOX or voc is 
being increased from $1.00 per ton to $2.14 per ton, etc. When 
operating permits are being submitted on existing "grandfathered" 
sources under the Title v requirements, will these sources be 
assessed a permit application fee as well as an operation fee for 
the life of the source? If so, won't there be considerably more 
revenue collected than the legislature authorized based on these 
existing sources needing permits. Where will this money go? 

~ In both rules 16.8.1903 and 16.8.1905 there is a section 
that reads as follows: "However, nothing in these rules may be 
deemed to allow the department to collect more than one fee 
simultaneously." If the department receives an application fee 
for emissions from a source, it may not collect an operating fee 
for the same emissions for the year an application fee was 
submitted. Therefore existing sources will be assessed only one 
fee. 

The department does not anticipate collecting more revenue 
than authorized by the legislature. However, if more revenue is 
collected than what the legislature authorized, the additional 
revenue will be credited against the amount authorized for the 
following year. 

BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 
RAYMOND/,~. . GUSTA.FSQ~, hairman 

'l-z: ;~ 
~~·~. "'f~-?:?-r-

ay: ROBER~ , ROBINSON, Director 

Certified to the Secretary of State October lB. 1993 

20-!0US/33 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of a rule prescribing 
the affidavit form for an 
indigence financial statement. 

NOTICE OF ADOPTION 

TO: All Interested Persons. 

1. On July 15, 1993, the department published notice of 
the proposed adoption of new Rule I at page 1465, Montana 
Administrative Register, Issue No. 13, establishing the 
affidavit form for a financial statement for poor persons to 
submit to the court or administrative tr1bunal prior to approval 
of indigence status. 

2. 
changes: 

The agency has adopted Rule wJ. th the following 

Rule (23.2.301) Affidavit of Indigence 

AFFIDAVIT 9£ INDIGENCE 
f.ND ORDER 

ANSWER ALL QUESTIONS. USE N/A IF NOT APPLICABLE 

STATE OF MONTANA 
ss. 

county of 

I, , being first duly sworn, depose 
and say: That I have a good cause of action or defense but am 
unable to pay the costs or get security to secure the cause of 
action or defense ~- I request the court or administrative 
tribunal to waive the costs and approve indigence status. 
I declare the following: 

3. 'PelepiHme Single __ Harried Separated Divorced 
4. Employed.~ rio Self Employed 't'e!! !lo 

a. Employer'!! Name 

b. 't'our e~nployment. income? !loutltly S 
If onemp±oyed, ~hen la~t employed Job 

6. Deperldeuls? Spou!!e !lumber of ehild~eu 
Otlteno (Spec~fy) 

t. If .nOLLied, i~ spotl!!!le employed? Ye!!l No 
a. employer'!! Name & Addre!!a 

b-. 3pou!!e '~ ~mploymeut iucume? !!onlloll' S 

~0-l0/~8/9] 
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O<)il!!!S ;:,poa!le hove on:p ot::heL income? !louthly ~ 

,Ex:ampl~. :!npport payment~, ~limonJ, intere~t, rent 
incarn@ I NOrk~t~ r campen:3ation, tlnemployntent I !IOcial 
~ectnit? j 

8. Do you hav~ ouy other income £zorn other :!ource!!? 
Ye05 !~l'"J 

!!onthiy $ Sotace~ 
(Bxo:mple. 

~ork:ec~ · compen!Satiou, uuetnploymeut, social ~ecurit:t, 
:!Up[)oxt, alimony, intere:5L, reut iucozne} 

9. Do you ho:oe a em·? Yea __ llo __ Is it po:id for? 
a. If not, how ntac li do y ott owe? $ 
b. Yetn, :lake and Model 

10. Do you o~n any land oz other zeal e3tate, or are you 
bu-y i119 an'l? Yet!l ___ No- __ _ 
a. What ia ita approximate value? $ 
b. Ho"' tliUCll did you pay for it? $ 

c. I!! it paid for? Yet!l !lo 
d. If not, ho~ nruclt do you o .. e? $ 

H. Do you hooe an'!. a. C!!!!h or !!auillg'!!l? \'e!!l ___ No __ _ 

b. 
c. 
d. 

Check::rng accotlnt:!? 'le!! No 
Stock!! or bond~? Ye~ No 
Otliet property? Ye~ !lo 

mnount? $ 
Value? $ 
Valae? :3 

{~r~i1er, boat, campe~, cycle, 
collection'!!, etc.) 

gt:tn:s, tool-s, 

I. PERSONAL INFORMATION 

Name 
Addre_s_s-----------------------------------------------------------

Telephone 
Employed Yes 
Employer's name & 

Birthdate.....,..---~~ Age SSN _______ _ 
No Self-Employed Yes --- No 
address 

Month last employed --------,..,--Job 
Single Married Divorced Separated 
Dependents? Spouse ------ Number of children 
Spouse's name 
Spouse's birthdate Age ____ Spouse's SSN 
Spouse's employer & address 

Are you sharing expenses with anyone? Yes 
Explain 
Are you sharing income with anyone? Yes 
Explain 

Montan~ A~:nl:~lstratlve Register 

No 

No 



I I. INCOME 

Income available: 
My wages or salary $----~----;-; AFDC s _______ _ 
Other •,;ages/salary $ Unemployment $ _______ _ 

Workers' Camp $ SSI $~~-~--------
Food Stamps $ Medicaid $ ________ _ 

Pension $ Retirement $~~------
Child support $ Other Income $ ______ __ 
Total Household Income: 
Last month $ Previous 12 months $ ______ __ 

III. ASSETS 

IL Motor vehicles? Yes No How many?_ 
Spouse's motor vehicles~~-~~-
Is/are vehicle(s) paid for? Yes~-·--- No 
If not, how much do you owe? $ 
~nn model _____ _ 

B. Do you or your spouse own any land or other real estate 
or are you or your spouse buying any? Yes --~ No 
'ilhat ls the approximate value? _____ -··· 
How much did you pay for it? --------wi1en?·----,.·=--cc---
Is it pa1d for? Yes No If not, how much do you 
.~r your spouse nwe? 

Checking accounts? {os 
Savings accounrs·? 'ies T--- No 

No 

Bank 

$ 
$ 

stocks or-boncts? ___ Yes-----N-o----~$------------

Wages due but not yet r~ed -s-_:_-___ :_::_::_:_=.=.-_:-:-_=:~=::.~ 
Maney owed to me or my spouse $ 
Guns, boats, sporting equipment, 
trailer, camper, or tools $ 
Stereo or TV $ 
Furn1ture & appliances $ 
Other personal property $ 
Specify: ______________________________________ ~-

IV. OBLIGATIONS/DEBTS 

Oo you 
obligations: 

or your spouse have any 
(specify and list amount): 

outstanding debts or 

I further declare that I am the person named above, that I 
have read the foregoing questions and information and know the 
same to be true of my own knowledge, AND THAT IF ANY PART OF THE 
ABOVE IS MADE FALSELY I AM SUBJECT TO PROSECUTION FOR PERJURY. 

Signature of Requestor 
20-io, :sn: ~lontQ~a ~dmlnlstr~tlve Registe~ 



SUBSCRIBED AND SWORN TO before me this day 
of -----------------------------' 19 ______ __ 

Notary Public for the State of Montana 
Residing at , Montana 
My Commission expires----------------~ 

0 R D E R 

Indigence status is hereby denied/granted. 

DATED: 

Judge/Administrative Officer 

AUTH: 
IMP: 

COMMENT: 

Mont. Code Ann. S 25-10-404 
Mont. Code Ann. § 25-10-404 

A written comment was received from Patrick A. Chenovick, 
Court Administrator. He provided a copy of an indigence form 
recently adopted by the Supreme Court Commission on Courts of 
Limited Jurisdiction and suggested we adopt it. 

RESPONSE: 

The form used by the courts of limited jurisdiction has 
much of the same information as the form proposed by the 
department but it is easier t~ead. Th refore the court form 
has been synthesized with th~ pr posed he resulting form 
is designed to include the str ngt 

Certified to the Secretary of State 
1993. 

~or1t~n3 AJminis~r3tive Regiscer 

/ 
it ' / / ~ 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the amendment of 
A.R.M. 26.3.180, 26.3.182 and 
26.3.186, pertaining to 
recreational use of state lands 
and A.R.M. 26.3.157, pertaining to 
posting of state lands to prevent 
trespass. 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
OF A.R.M. 26.3.180, 
26.3.182, AND 26.3.157 

1. on July 15, 1993, the Department of State Lands and 
Board of Land commissioners published notice of proposed 
amendment of ARM 26.3.180 and 26.3.182, pertaining to the 
definition of cecreational use of state lands; ARM 26.3.186, 
pertaining to application of block management restrictions to 
state lands; and ARM 26.3.157, regarding posting of state 
lands at page 1471 of the 1993 Montana Administrative 
Register, Issue No. 13. 

2. The agency has determined not to amend A.R.M. 
26.3.186. The agency has amended A.R.M. 26.3.180, 26.3.182, 
and 26.3.157 with che following changes: 

26.3.180 OVERVIEW OF RECREATIONAL USE RULES (1) ARM 
26.3.183 through ARM 26.3.198 regulate the recreational use of 
state lands administered by the department of state lands. 
These lands are commonly referred to as "trust lands" and 
appear 1n light blue an most land status maps. 

(2) Recreat1onal use is divided into three categories as 
follows: 

(a) General recreational use - This use is generally 
defined as licensed hunting, fi~~~i~~ rela£ea aeEiviEies, a~a 
HUNTING RELATED ACTIVITIES. fishing. hiking, fiePeesaelt PidiRq, 
and bird-wa~ching. This is more specifically defined in ARM 
26.3.182(11). It requires purchase of a recreational use 
license. Detailed procedures and restrictions are contained 
in ARM 26.3.183 ~hrough ARM 26.3.197. 

(b) Special recreational use - This use is defined in 
ARM 26.3.182(21) and requires a special recreational use 
license. These kinds of uses include commercial or 
concentrated use as defined in 77-1-101(5), MCA. Detailed 
provisions are contained in ARM 26.3.198. 

(c) Other recreational use - Types of recreational use 
not within the definitions of general recreational use or 
special recreational use, such as ~ non-commercial berry 
picking, do not require a recreational use or special 
recreational use license from the department. on leased state 
land, however, permission must be secured in accordance with 
ARM 26.3.157. 
AUTH: 77-l-209 and 77-l-804, MCA. 
IMP: 77-1-101, MCA. 

20-10/23/93 Montana Adrn1nist~at1ve Reglster 
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26.3.182 DEFINITIONS Wherever used in ARM 26.3.180 
through ARM 26.3.198, unless a different meaning clearly 
appears from the context: 

(1) through (10) remain the same. 
(11) "General recreational use" means fishing_._ aft& 

hunting for game for which a hunting license is required by 
the department of fish, wildlife and parks. hiking. hersel!aelt 
ri6iHa, and bird-watching. It also includes accompanying a 
person who is hunting or fishing for the purpose of assisting 
that person. Day horseback use in conjunction with hunting 
and fishing is included as general recreation use. GeHeral 
reereatie~al ~ee iHelHaes seeYEift~ fer lli§ §ame eft leased laAd 
i! eeHEiHeeea EiuriHOJ 6he weelteftEl aHa ehe Eiay llefare the 
leeEJiHniHEJ sf aflf sufltii'tE)'-seasef\ durifl'!! wl\iea the reereaeiel'list 
iRteHas te AHf!:l::. GENERAL RECRE..ATIONAL USE INCLUDES SCOUTING FOR 
BIG GAME ON LEASED LAND IF CONDUCTED DURING THE WEEKEND ANO 
THE DAY BEFORE THE BEGINNING OF ANY HQNTING SEASON DURING 
WHICH THE RECREAXION!ST INTENDS TO HUNT· 

(12) through (21) remain the same. 
AUTH: 77-1-209, 77-1-804, MCA. 
IMP: 77-1-101, MCA. 

26.3.157 RESERVATIONS (1) and (2) remain the same. 
(3) The state reserves the right to sell or otherwise 

dispose of any interest other than that for which the lessee 
or licensee has leased or licensed the premises, including 
hunting or fishing access privileges on state land; however, 
the lessee may post state land ;; ii;it si~fiS ~J!'B'#ided sy t.he 
aepapemeHe USING BLUE PAINT to prevent trespass by 
unauthorized persons. ~fi~ 1~ BUT may not use ~py other 
method, including orange paint. to post state land. POSTING 
WITH BLUE PAINT MUST MEET THE SAME REQUIREMENTS AS ARE IMPOSED 
BX 45-6-201 MCA. FOR POSTING OF PRIVATE LAND WITH FLUORESCENT 
ORANGE PAINT. 
AUTH: 77-1-209, MCA. IMP: 77-1-202, MCA. 

3. The following is a summary of the comments received 
an each proposed amendment and the agency's responses to those 
comments: 

I. COMMENTS ON AMENDMENTS TO 26.3.180(2) (c) and 26.3.182(11). 
(DEFINITION OF GENERAL RECREATIONAL USE) 

1. COMMENT: A number of commenters objected to the 
inclusion of horseback riding as part of the definition of 
"general recreational use". Reasons cited for opposing the 
inclusion were: potential for cattle rustling; disturbance of 
livestock; introduction of noxious weeds; potential for 
stampeding due to cattle being unfamiliar with horses; 
increased weeds because of horse droppings containing weed 
seed; harassment by horseback riders attempting to rope 
cattle; problems with gates being left open; that a single 
horse will break off as much grass as two or three cattle can 
eat. 

~~nt~na Adrnin~str~ttve 2egistcr 
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RESPONSE: Many of the impacts described could not be 
remedied through site specific closure. Because of the 
potential for these impacts, the Board cannot find that 
horseback riding is compa~ible with the use of state land and 
has not expended the definition of "general recreational use" 
to include horseback riding. 

2. COMMENT: (a) A number of state lessees opposed 
expansion of the definition, stating that the Department 
requires them to con~rol weeds, maintain fences, and to 
prevent and suppress fires. They maintain that expansion of 
the definition would deprive them of the ability to comply 
with this requirement. 

(b) A number of lessees expressed concern about 
increased litter, pollution, weeds and soil erosion. 

(c) Year around use would be detrimental to the lessees' 
ability to manage the state land. 

(d) A number of persons commented that hiking, horseback 
riding and bird watching are not compatible with livestock 
operations. They cited a number of reasons: most cattle are 
afraid of strangers and recreationists by water sources would 
keep cattle from watering; hiking among yearling steers that 
are ready to be sold would decrease their sale weight. 

(e) The proposed expansion increases the chances for 
theft of the lessee's improvements. 

(f) The proposed expanded use leaves too many unresolved 
conflicts between lessees and recreationists. These conflicts 
would decrease the value of grazing leases and would not be 
compensated through the sale of recreational use licenses. 

(g) The new rule changes will create more problems and 
be a nightmare to enforce. 

(h) P~oposed amendments would hinder livestock 
ope~ations and degrade grazing conditions which would lessen 
the value of the lease. The fair market value of leases will 
diminish and approach the rates charged by the BLM and the 
USFS. 

(i) Expanded uses will inc~ease the lessees' management 
duties fo~ g~azing activities, increase potential for 
ha~assment and increase the potential for users inexperienced 
in livestock behavioral characteristics to be injured. 

(j) The proposed expanded uses may be acceptable on some 
state leases and not on others. 

(k) If the expanded uses are authorized, the cost of 
administering the program will exceed the revenues generated 
by the increased license sales. 

(l) Hikers carry weed seeds and will increase weed 
problems on state lands. 

(m) The costs of grazing and management will be 
inc~eased with the expanded definition. These costs should be 
either borne by the state or the lessee should be compensated 
by reducing the lease rental rate. 

(n) Pe~rnission has usually been granted for the uses now 
being proposed for licensing. 

20-l0/28/93 :1ontana Adm~nistrative Register 



-2539-

(o) If the rules are changed, where's the incentive for 
the lessee to do a good job of managing and caring for the 
land? 

(p) If the definition is expanded, recreationists should 
be required to share the expense of repair of damages. 

(q) There's not a lot of demand for hiking, horseback 
riding and bird watching on leased lands and therefore, 
there's no need to expand the definition. 

(r) The long term productivity will be degraded if the 
definition is expanded. 

RESPONSE: After consideration of the testimony and 
written comments, both for and against the proposed amendment, 
the agency has determined to amend the definition of "general 
recreational use" to include hiking and bird watching. 

Amendment of the definition provides greater recreational 
use of state land and is in keeping with the concept of 
multiple use. Environmental and management problems that 
result from the expanded use would be less than those 
associated with horseback riding and can be remedied through 
the site-specific closure mechanism contained in the existing 
law and rules. The lease should therefore not be devalued and 
lease revenue should not decrease. Although administration 
costs will probably increase, revenues from expanded 
recreational use license sales should also increase. The 
allegation that increased costs ~ill exceed increased revenues 
is unsubstantiated and, in the opinion of the Board, is not 
sufficient grounds to prevent amendment of the rules to 
include hiking and bird watching. Therefore, the Board finds 
that hiking and bird watching are compatible with the use of 
state land. 

Because ARM 26.3.180(3) summarizes 26.3.157(3), ARM 
26.3.180(3) has been amended to conform to the amendments to 
26.3.157(3) 

3. COMMENT: (a) The definition of general recreational 
use was limited to hunting and fishing under HB778, which was 
only passed one year ago and was a result of a compromise 
between sportsmen and the lessees. The definition should not 
be changed now. The federal government is in the process of 
changing policy for grazing fees and predator control and 
adjustment of the recreational rules is untimely at best. 

(b) The present rules shouldn't be amended for at least 
five years, or ten years. 

RESPONSE: The comment mischaracterizes HB778, which 
defines "general recreational use" as "non-commercial and non
concentrated hunting, fishing, and other activities 
determined by the board to be compatible with the use of state 
land." (emphasis supplied) Thus, HB778 allows the Board to 
expand the definition of general recreational use at any time 
upon a determination that the expanded use is compatible with 
the use of state land. 

4. COMMENT: Several comroentors stated that expansion of 
the definition of general recreational use will result in the 
closure of private lands. 
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RESPONSE: The Department has no control over what may 
occur on private lands. The Department must consider the 
compatiblllty of expansion of the definition with existing 
uses of state lands. 

5. COMMENT: The public has plenty of other recreational 
opportunities on other federal public land and state parks. 

RESPONSE: The issue of the use and amount of other lands 
available for recreational purposes is not of consideration in 
this matter. The issue at hand is to consider whether the 
proposed additional recreational activities on state trust 
lands are compatible with existing uses of these lands. 

6. COMMENT: A number of the lessees expressed concern 
that they would be liable for the injuries to recreationists 
which were incurred while recreating on state land. 

RESPONSE: Section 70-16-302, MCA, provides that a lessee 
is responsible for injury to person or property of a person 
who is engaging on recreational use of land only if the injury 
is the result of the lessee's wilful or wanton misconduct. 
Therefore, a lessee will be liable for injury to person or 
property only if that injury is intentionally inflicted. 

7. COMMENT: If the definition is expanded, 
recreationists should be required to post a bond or cash 
deposit to insure compensation to the lessee for loss of 
forage or time spent remedying negative impacts from 
recreational use. 

RESPONSE: The law currently contains several mechanisms 
to remedy these problems. Lessees can request site-specific 
closure and may receive compensation for damage to cattle and 
improvements. The law entitled recreationists to engage in 
general recreational use upon purchase of a license. The 
Department does not have authority to impose a bonding 
requirement. 

8. COMMENT: 
they own the grass 
private property. 

When lessees pay for the grazing lease, 
and anyone who damages it is destroying 

RESPONSE: Hiking and bird watching will, in most 
instances, cause minimal damage to forage. Horseback riding, 
which has greater potential for demanding forage available to 
the lessee, has not been included in the definition. 

9. COMMENT: Expansion of the definition infringes on 
the lessee's privacy. 

RESPONSE: The Department has in ARM 26.3.157, and in the 
lease agreement itself, reserved the right to allow entry onto 
leased land by persons other than the lessee. Therefore, the 
lessee's rlght of privacy is limited and would not be 
infringed upon by the rule either as proposed or adopted. 

10. COMMENT: Hiking is too broad of a term and anyone 
could claim they were doing this activity at any time. 

RESPONSE: All that is allowed under this activity is 
walking for recreational purposes. Hiking does not include 
activities such as varmint hunting, rock hounding, mountain 
biking, or motorcycle riding. 

11. COMMENT: Because of budget constraints, hearings 
should not be held on changes to the rules every year. 
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RESPONSE: Rule 26.3.197(5), ARM specifically allows for 
petitioning to amend the definition of general recreational 
use. The Administrative Procedure Act also allows for 
petitions to change any administrative rule. The rule and 
statute require that the Commissioner must consider such 
petitions and bring them before the Board. If the Board 
determines that the petition has merit, formal rulemaking must 
be commenced. 

12. COMMENT: These demands are those of an elitist few 
and will result in additional demands in the future. The 
interests of our school children are not well served by 
catering to this elite few bent on reserving trust lands for 
recreational use. 

RESPONSE: It is speculative to assume that the requests 
represent only the wishes of those specific individuals or 
organizations who submitted the petition that led to the 
proposed rules. The current proposals and any other proposal 
must be considered on their own merits. Furthermore, it 
cannot be assumed that submittal of these requests will 
automatically result in additional future requests, although 
the right to do so is granted in both statute and rule. The 
purpose of the petitions was not to "reserve" the trust lands 
for these purposes, but rather to allow the uses to be 
conducted in conjunction with existing uses of the lands. 

13. COMMENT: state land is not "public" land in the 
same sense as federal land. 

RESPONSE: State Lands are not "oublic" lands in the same 
sense as federal lands. The Montana Constitution Article X, 
Section 11 states, "All lands of the state that have been or 
may be granted by congress, or acquired by gift or grant or 
devise from any person or corporation, shall be public lands 
of the state. They shall be held in trust for the people, to 
be disposed of as hereafter provided, for the respective 
purposes for wh1ch they have been granted, donated or 
devised." Essentially all of the state lands administered by 
the Department were granted to the state from the federal 
government at statehood (through the Enabling Act) to generate 
revenue for the support of the common schools and other state 
educational institutions. 

14. COMMENT: Several commentors noted that many persons 
recceating on the state lands last year did not have the 
necessarY recreational use license. 

RESPONSE: Although 29,009 general recreational use 
licenses '.Vere sold in 1992, the Department anticipated that 
confusion and unfamiliarity with the newly-implemented 
recreational access program during its first year would result 
in less than 100 percent compliance. Information and 
enforcement efforts •.vere primarily directed to educate lessees 
and recreationists about their responsibilities under the new 
law and rules. As a result of increased awareness through 
public information and enforcement efforts, compliance is 
expected to increase in 1993 and subsequent years. 
15. coMMENT: If new rules are adopted, the state should hire 
a tull time person for each lease to control these problems. 
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RESPONSE: Currently, there are approximately 10,000 
surface leases for trust lands. It would be impossible to 
implement this proposal because of budgetary and personnel 
constraints and unreal1st1c to assume that every lease will be 
impacted by increased use. 

16. COMMENT: Expansion of general recreational use 
jeopardizes the property rights of surrounding landowners 
because of fires that recreationists may start. 

RESPONSE: Persons engaged in general recreational use 
are not authorized to camp, to engage in off-road motor 
vehicle use or to use open fires. The potential for wildfires 
started by these persons is therefore very limited. 

17. COM.'IENT: Who is cesponsible for damage by unkept 
campfires? 

RESPONSE: All tlres, permitted or otherwise, if allowed 
to escape, constitute negligence and the responsible party may 
be held liable for associated fire suppression costs, property 
damage, and may be subject to civil and criminal penalties. 
However, persons engaged in general recreational use are not 
author1zed to camp or use an open fire. 

18. COMMEN'l~: .i.~ile curL.-ent recreational use program h.u.s 
resulted in very few compla~nts and should be retained as is. 

RESPONSE: 0nly 17 :'on;,al complaints were documented by 
DSL dur1ng 1992. However many license vendors, DFWP game 
wardens, recreutiunists, and lessees informally expressed 
frustration, confusion, and dissatisfaction with some 
provisions of the program. This spring, upon receipt of five 
formal petit1ons to amend current rules, the Department was 
obligated to present them to the Board for their 
consideration. After heari~g arguments related to each 
petition, the Board rejected two of the petitions, but felt 
that the oU1er three propoccd changes were worthy of public 
debate through this rulemaking proceeding. For these reasons 
contained in the response to Comment #2, the defin1tion has 
been expanded to include hiking and bird watching. 

19. COMMENT: All bills that would have expanded the 
definition of general recreational use in the 1993 Legislature 
died and the Board should not now expand the definition by 
rule. 

RESPONSE: A major reason the proposed bills failed was 
that the existing rules contain a specific provision 
(26.3.197(5)) for considering the expansion of the definition. 
It was felt that since this provision exists it was not 
necessary to amend the law. Therefore, it is appropriate for 
the Board to consider expansion of the definition. 

20. COMMENT: Who's responsible for off-road vehicle 
use? 

RESPONSE: Off-road motor vehicle use is prohibited in 
26.3.186(1) (a) (1). 

21. COMMENT: Who pays for damages to livestock harassed 
by dogs? 

RESPONSE: The recreationist would be responsible to the 
lessee for damage to livestock caused by the recreationist's 
dogs. 

~ 0- l 0 / 2 8 / (~ -~· 



-2543-

22. COMMENT: The presence of livestock in CRP is 
prohibited under agreement with the lessee, the Department and 
the ASCS. 

RESPONSE: The grazing of livestock on CRP lands is 
prohibited by the CRP contract. The ASCS has informed the 
Department that day use by horses is considered incidental and 
will not constitute a violation of the CRP contract. 

23. COMMENT: The increased usage will increase the 
number of damage claims on adjacent private lands. 

RESPONSE: Damage to adjacent private lands can be 
controlled and alleviated by the private landowner adequately 
marking the boundaries of his or her private land to prevent 
unauthorized entry and usage of these lands and by monitoring, 
documenting, and reporting violations to the proper 
enforcement authorities. Furthermore, the damage compensation 
fund for recreational use only provides compensation for 
damage to improvements or personal property on state lands. 
Therefore, that fund would not be diminished because of damage 
on private lands. 

24. COMMENT: The proposed amendments are narrow in 
scope and don't reflect the geographic diversity of the state 
leased land. 

RESPONSE: Site-specific geographic conditions can be 
taken into account through the site-specific closure process. 

25. COMMENT: The boundaries of many state lands are not 
marked and controlling trespass would be made much more 
difficult. 

RESPONSE: Bills introduced during the 1993 legislative 
session regarding marking the boundaries of state lands failed 
largely due to the cost of accurately marking the boundaries. 
Many boundaries are currently unmarked and would require legal 
surveys to correctly determine the boundary. The revised 
amendments may increase the likelihood of trespass. However, 
the lessee or grazing licensee has the authority to post the 
state land and require permission for entry for recreational 
purposes other than hunting and fishing. In addition, a 
private landowner has the prerogative to post his or her 
property boundaries to prevent trespass. 

26. COMMENT: A lessee is entitled to the same rights as 
any other lessor of real property. 

RESPONSE: Under A.R.M. 26.3.157(3), the Department 
reserves the right to sell or otherwise convey to another 
person use of the land for any purpose that has not already 
been conveyed. To the extent that a private lessor does not 
reserve this right, the rights of the private lessee are 
greater than the rights of a state lessee. 

27. COMMENT: The damage reimbursement account will run 
out of money very quickly and the lessee will have to bear 
these costs and will not be compensated. 

RESPONSE: see response to Comment 23. 
28. COMMENT: Heavy use of state land will drive the 

game onto private land where hunting opportunities may be 
limited. 
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RESPONSE: Under current rules, there is no limitation on 
the number of hunters or fishermen who may be on legally 
accessible state trust lands at any given time, unless the 
lands are enrolled in a block management program. Therefore, 
there is no assurance that the number of game animals on the 
tract w~ll not be directly affected by a recreational 
use/acreage-habitat ratio. The adverse impacts should be 
minimal given the fact that it is unlikely that numbers of 
hikers and bird watchers would be significant. 

29. COMMENT: Have the lessee help with enforcement by 
requiring the recreational licensee to contact the lessee and 
to show their license. 

RESPONSE: Under ARM 26.3.192, a lessee may require a 
person who wishes to engage in general recreational use on 
state land to first notify the lessee that he or she will 
recreate on the state land and to advise the lessee of his or 
her name, address, and recreational use license number. 

JO. COMMENT: The use of state land should also include 
camping and other recreational uses. 

RESPONSE: The proposed amendments deal with hiking, bird 
watching and horseback riding. In order to allow for public 
comment, consideration of any other uses must be included in 
another rulemaking proceeding. 

II. COMMENTS ON AMENDMENT TO 26.3.157(3) 
(ORANGE PAINT) 

1. COMMENT: (a) Another color of paint should be used 
instead of signs. 

(b) Paint is more cost effective because of minimal 
maintenance costs. 

(c) Many commentors recommended blue paint because it 
conforms to the color used to designate state lands 
on land status maps. 

(d) Another suggestion was to use metal triangles with 
blue paint which would be made by the prison, with 
the lessees and the Department splitting the cost. 

RESPONSE: The agency recognizes the cost effectiveness 
of paint rather than signs and the benefits of using blue 
rather than orange paint. Use of blue paint is consistent 
with state land designation on land status maps. other 
posting methods are less efficient and more costly. For these 
reasons, the Board has adopted an amendment to the ARM 
26.3.157 which provides for posting with blue paint. 

2. COMMENT: Signs should not be required because they 
can be vandalized easily. Also, paper signs do not weather 
well. 

RESPONSE: The agency agrees and the adopted rule 
addresses this problem. 

J. COMMENT: The Department should pay for the signs. 
RESPONSE: The adopted rule eliminates the need for 

signs. 
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4. COMMENT: The posting of state lands was heavily 
debated during the last legislature so why is it being brought 
up again? 

RESPONSE: The agency agrees with the commentor that the 
use of orange paint to post state lands is confusing to 
recreationists. The adopted rule facilitates posting by 
lessees, resolves confusion about land ownership, and is 
consistent with the use of land status maps. 

III. COMMENTS ON AMENDMENT TO 26.3.186(1) 
(BLOCK MANAGEMENT) 

1. COMMENT: The block management area (BMA) program is 
improving in consistency and accountability and is very 
popular with sportsmen and landowners. The proposed amendment 
to 26.3.186 should not be adopted. 

RESPONSE: The BMA program is administered by Department 
of Fish, Wildlife & Parks (DFWP). DFWP's field 
administration shows promise of improvement through consistent 
program application statewide and improved accountability 
through signature and administrative review of enrollment 
forms/contract. These actions should assist with program 
popularity and acceptance by sportsmen and landowners. 
Furthermore, DSL and DFWP have implemented policies and 
procedures that DFWP must complete prior to including any 
state land within a SMA contract. These include a new 
contract enrollment form that clearly includes a non
discrimination clause; written rules for a BMA; development of 
a sportsmen complaint procedure; and DSL involvement in the 
review and approval process. These will improve 
communication and information exchange between agencies. They 
will also provide base information to sportsmen concerning 
state land in a BMA. Therefore, the proposed amendment to 
26.3.186 has not been adopted. 

2. COMMENT: Many comments were received which indicated 
if the proposal to amend the recreational use program rules 
relating to block management were approved, private land would 
be closed to recreationists or leased out commercially. 

RESPONSE: The proposed amendment has not been adopted. 
J. COMMENT: The present BMA program results in greater 

hunting experience and increased hunting opportunity. 
RESPONSE: Both quality of hunting experience and 

opportunity will not be impacted by reJection of the proposed 
amendment. 

4. COMMENT: Adoption of the proposed amendment may 
result in deterioration or damage to landowner/sportsman 
relations. 

RESPONSE: The proposed amendment has been rejected. 
5. COMMENT: Adoption of the proposed amendment will 

result in a reduction of the lessees' ability to manage hunter 
numbers, period of use and harvest levels. 

RESPONSE: The proposed amendment has not be~n adopted. 
The lessee retains the option to manage hunter numbers, period 
of use and game harvest levels on state land under block 
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management agreements as long as the Department of State Lands 
has reviewed and approved the BMA plan in advance of 
implementation. Legally accessible state lands are subject to 
public notice and opportunity for comment prior to adoption. 

6. COMMENT: The present BMA rules require permission 
from the lessee or BMA manager and should be continued. 

RESPONSE: This will not change due to the decision for 
rejection of the amendment proposal. Permission to recreate 
within a BMA is often a program requirement. 

7. COMMENT: The present BMA program provides 
landowner/lessee more management flexibility for livestock 
movement and grazing use. 

RESPONSE: Landowner/lessee livestock flexibility and 
grazing use by season or pasture will not be impacted by 
rejection of the amendment. 

8. COMMENT: The proposed rule change will result in 
withdrawal of state tracts from the SMA program, which will 
negatively impact management of the ranch as a whole hunting 
unit. 

RESPONSE: Currently a ranch or group of ranches is 
usually managed as a recreational unit under the BMA program. 
This will nat change with rejection of the amendment. 

9. COMMENT: The effectiveness of the SMA program is 
threatened by. hdVing unmanaged tracts inter-mixed with managed 
tracts. The proposed rule change will result in damage to the 
BMA program. 

RESPONSE: The effectiveness of the BMA program.should be 
improved by rejection of the proposed amendment and completion 
of the requirements of the newly implemented block management 
enrollment policies and procedures. The SMA program should 
improve in consistency, accountability and program quality. 

10. COMMENT: There should be more inter-agency 
cooperation and communication prior to including state land in 
a BMA. 

RESPONSE: DSL and DFWP have implemented policies and 
procedures that DFWP must complete prior to including any 
state land within a SMA contract. These will improve 
communication and information exchange between agencies. It 
will also provide base information to sportsmen concerning 
state land in a SMA. 

11. COMMENT: Administration of the BMA program needs to 
be consistently and fairly implemented throughout Montana and 
adequate informat~on provided to recreationists. 

RESPONSE: The proposed amendment has been rejected based 
upon DFWP's acceptance and implementation of DSL policies and 
procedures for inclusion of state land within a BMA along with 
development and utilization of a statewide BMA 
enrallmentjcontract form that clearly contains a non
discrimination clause, statement of rules for the specific BMA 
and development of some mechanism that provides a way to lodge 
complaints. Specific enrollment/contract information will be 
available in DSL area offices. 

12. COMMENT: Most BMA do not allow bird hunting and 
therefore the proposed amendment should be adopted. 
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RESPONSE: Species limitations are specific to each BMA 
contract. Upland game bird, turkey and waterfowl hunting may 
or may not be allowed within a BMA. Proposals to include 
state lands in BMAs are subject to review and approval by DSL 
prior to enrollment. In addition, legally accessible state 
lands are subject to public notice and opportunity for comment 
prior to adoption. 

lJ. COMMENT: BMA restrictions are causing the school 
trust to lose revenue. 

RESPONSE: There is no documented evidence to support 
this statement. Loss of revenue, if any, due to BMA 
restrictions, is minimal and compensation to the trusts 
through enhanced management and protection outweighs the 
minimal loss of revenue. 

14. COMMENT: Block management does not consider 
handicapped people at all. 

RESPONSE: A specific BMA may or may not have special 
provisions for the handicapped. Rejection of the amendment 
proposal will not affect this. DFWP is responsible for 
administration of the handicapped hunter program and 
determining the qualifications for inclusion into the program. 

15. COMMENT: It's redundant to open state lands by law 
for hunting and then put them in a BMA. 

RESPONSE: House Bill 778 specifically provides the 
statutory authority to include state land in a BMA. 

16. COMMENT: Sportsmen will not allow lessees to enroll 
prime hab1tat state lands in a BMA. Therefore, it is 
unnecessary to propose legally accessible state lands be 
considered for inclusion into the block management program. 

RESPONSE: The inclusion of state land within a BMA will 
continue when approved by the Department of State Lands. 
Accessible state land proposed for inclusion in a new or 
existing but modified BMA contract will provide for public 
comment. The comments will be reviewed and used when making 
the decision to include or to reject inclusion of the state 
land in the SMA. 

Reviewed by: 

John F. North Arthur R. Clinch 
Chief Legal Counsel Commissioner 

Certified cO the Secretary of State October 18, 1993. 
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VOLUME NO. 4 5 OPINION NO. 14 

ATTORNEYS Full-time county attorney, attorney fees from 
private company for work on city/county bond issue; 
ATTORNEYS' FEES - Full-time county attorney, fees from private 
company for work on city/county bond issue; 
COUNTY ATTORNEYS - Full-time, attorney fees from private company 
for work on city/county bond issue; 
MONTANA CODE ANNOTATED- Sections 7-4-2511(2), 7-4-2704, 7-4-
2706, 7-4-4606; 
OPINIONS Of THE ATTORNEY GENERAL - 4 3 Op. At t 'y Gen. No. 7 5 
( 1990) . 

HELD: A full-time county attorney serving as city attorney 
pursuant to an interlocal agreement may not personally 
receive attorney fees from a private company for work 
performed on a city/county bond issue. 

October 14, 1993 

~r. John s. Forsythe 
Rosebud County Attorney 
Drawer 69 
Forsyth, MT 59327-0069 

Dear Mr. Forsythe: 

You have requested my opinion on a question I have phrased as 
follows: 

May a full-time county attorney serving as city 
attorney pursuant to an interlocal agreement receive 
a fee, in addition to his county attorney salary, for 
work performed on a city/county bond issue? 

You are the full-time county attorney for Rosebud County. You 
~ave informed me that you are also acting as city attorney for 
t~e City of Forsyth pursuant to an interlocal agreement between 
the city and the county. The interlocal agreement provides that 
you will receive no salary in addition to your county attorney 
salary for your services as city attorney. 

You have attached to your request a copy of Resolution No. 1993-
R3 wherein the Forsyth city council passed a resolution 
providing: 

WHEREAS, the City of Forsyth, Rosebud County and Puget 
Sound Company have agreed to the sharing of the fee 
for the issuance of refunding bonds for Puget Sound 
Company in the amount of approximately $23,460, 000.00, 
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NOW THEREFORE BE [T RESOLVED that the fee rate of 
$1.50/$1,000.00 of bonds issued is hereby approved. 
The City of Forsyth and Rosebud county shall share 
equally (50/50) in said fee. Puget Sound Company will 
pay all attorney fees and out-of-pocket expenses 
necessarily incurred in connection with the bond 
issuance. 

Although you receive no remuneration for acting as city 
attorney, the City has agreed to allow you personally to receive 
attorney fees from the Puget Sound Company for work performed on 
the bond issue. 

Your status as a full-time county attorney compels me to 
conclude that you may not personally receive the attorney fees 
from the Puget Sound company. Mont. Code Ann. S 7-4-2511(2) 
states: 

No salaried county officer may receive for his own use 
any fees, penalties, or emoluments of any kind, except 
the salary as provided by law, for any official 
service rendered by him. Unless otherwise provided, 
all fees, penal ties, and emoluments of every kind 
collected by a salaried county officer are for the 
sole use of the county and must be accounted for and 
paid to the county treasurer as provided by subsection 
(1) and credited to the general fund of the county. 

In Platz v. Hamilton, 201 Mont. 184, 653 P.2d 144 (1982), the 
Montana supreme Court held that the execution of passport 
applications, a function of the clerk of district cour.t 
authorized by federal law, was not an official duty imposed upon 
a clerk of district court by state statute. The Court held 
that, since the legislature had not enacted a specific statute 
with regard to the disposition of the passport fees, the clerk 
could retain the fees for her personal use and was not required 
to remand them to the county general fund. Compare 43 Op. Att'y 
Gen. No. 75 (1990). If the law set forth in Platz were the only 
law applicable to your situation, the issue would be resolved by 
a determination of whether or not the legal services provided in 
connection with the city/county bond issue were outside the 
scope of a county attorney's legally prescribed duties. 

However, another prohibition comes into play when analyzing fees 
paid to a full-time county attorney. Montana law specifically 
prohibits a full-time county attorney from engaging in the 
private practice of law or sharing directly or indirectly in the 
profits of any private practice of law, except for self
representation, or for a limited time following election or 
appointment to close an existing private practice. Mont. Code 
Ann. §§ 7-4-2704(2), -2704(4), and -2706 (1991). 

In State v. Holman Aviation Co., 176 Mont. 31, 575 P.2d 923 
(1978), the Montana Supreme Court, in an overtime wage claim 
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case brought under the federal Fair Labor Standards Act, upheld 
a district court order and judgment awarding back wages and 
penalties, and $100 in attorney fees to an aggrieved employee. 
The Court noted that the attorney fees "must be paid into the 
cascade County general fund and not given to the Cascade County 
attorney as private attorney fees. Because cascade County is a 
county with a population tn excess of 30,000 people, the cascade 
county attorney is prohibited from receiving profits from the 
private practice of law." 176 Mont. at 36, 575 P.2d at 926. 
This prohibition also applies to a full-time county attorney in 
a county with a population of less than 30,000. Mont. Code Ann. 
§ 7-4-2706 ( 1). 

The statutory scheme is clear. In a county with a population in 
excess of 30,000, or in smaller counties where the office of 
county attorney is established as a full-time position pursuant 
to Mont. Code Ann. § 7-4-2706, the county attorney is required 
to devote full time to the discharge of his duties and he is to 
be paid by the county full-time pay for full-time work. In my 
opinion, the "private practice" generally prohibited by Mont. 
Code Ann. § 7-4-2704 encompasses any legal work performed by a 
full-time county attorney which is outside his official duties. 
Conversely, if the legal work is considered part of his official 
duties, a full-time county attorney may not accept a fee for the 
work because he may not recelve any fees or emoluments of any 
kind, except the salary as provided by Law, for any official 
service rendered by him. 

Thus, it is my opinion that you may not personally retain the 
legal fees paid by the Puget Sound Company. If the services 
provided· are beyond your "official duties" as county attorney, 
they constitute "private practice of law" from which you are 
prohibited by Mont. Code Ann. S 7-4-2704. If the services are 
part of your "official duties," your compensation for them is 
limited to your salary as county attorney, and any additional 
fees you receive must be paid over to the county under Mont. 
Code Ann. S 7-4~2511(2). 

My opinion is unchanged by your status as city attorney for the 
City of Forsyth. It is true that a county attorney may be 
retained to provide legal services to a third-class city in 
certain cases. Mont. Code Ann. S 7-4-4606. However, the county 
attorney provides those services by virtue of his or her office 
as county attorney. The statute does not authorize the county 
attorney to contract with the city as a private attorney. See 
Mont. Code Ann. S 7-4-4606 ("A third class city may retain the 
county attorney to provide legal services . either by an 
inter local cooperation agreement or by mutual consent by the 
governing bodies of the city and county") (emphasis added) . 
When a full-time county attorney undertakes performance of the 
duties of a city attorney under this statute, those duties 
become a parr. of the county attorney's "official duties" for 
which the county attorney receives full-time compensation. 
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To the extent that a full-time county attorney is doing legal 
work tor the city, he or she is not devoting full time to the 
county, and it necessarily follows under Mont. Code Ann. § 7-4-
2511(2) that any compensation paid for his or her work for the 
city should be paid over to the county general fund. In my 
optnion, any attorney fees paid by the Puget Sound Company 
should be paid to the county general fund. 

THEREFORE, IT IS MY OPINION: 

A full-time county attorney serving as city attorney 
pursuant to an interlocal agreement may not personally 
receive a fee from a private company for work performed on 
a city/county bond issue. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administ~ative Code Committee ~eviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight C~ittee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The C~ittee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Com=ittee•s attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE ROLES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Admiaistrative Rules of M9ntana <ABMl is a 
looseleaf compilation by department of all rules 
of state departlnents and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Ust of the Administrative Rules of M9ntana IARMI: 

!Cnown 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

1. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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1\.CCID<ffiLATIVE TABLE 

'l'he Ad.minLstrative R.ules of Montana (ARM) ls a ccntpilation of 
exist~n9 permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the 1\.RM. The ARM is updated through June 30, 1993. 
This table includes those rules adopted during the period 
,JuJ.y l, :!.993 throng!< September 30, 1993 and any proposed rule 
act:i.on that is pending during the past 6 month period. (A 
notice of adoption must be published within 5 months of the 
published notice of the proposed rule. l This table does not, 
however, include the contents of this issue of the Montana 
Adlninist.rative Register (MARl • 

To be current en proposed and adopted rulemaking, it is 
necessary t.o check the ARM updated through June 30. 1993, t11.is 
table and the table of contents of this issue of the MAR. 

This table indic:a.tes en•' depar\:.l:lleut name, title n.Ul!lber., rule 
numbers in ascending order, Gatcnphrase or the subject matter of 
the rule and the page u\1illber at Nhich the action ia p1.~blished i.n 
the 1993 Montana Administrative Register. 

2.21.908 and other r1.1les Disability and l>lateznity Leave • 
::lick ~eave Parental :Weave for Stc.te Enlployees, 
p. 827, 2372 

(Public Employees' Retirement Board) 
I- II Eat.abliahmeut and Implementation of Family Law Orders 

Splicting and Paying Montana Public Retirement 
Benefits, p. 1580, 2400 

I-V Retirement Incentive Program Provided by HB 517, 
p. 742, :zoos 

I-V Emergency Adoption of Rules on the Retirement 
Incentive Window for Certain PERS Members. p. 933 

2.43.302 and other rules Retirement Incentive Program 
Provided by BB 517, p. 2057 

2.43.418 Accrual and Payment of Interest for Previous Periods 
of Elected Service, p. 496, 1199 

2.43.609 Funding Available for Post-Retirement Adjustments, 
p. 359, 1200 

(Teachers' Retirement Board) 
I-II I~plementing the Provisions of SB 173 Pertaining to 

the Establishment and Implementation of Family Law 
Orders, p. 1584, 2404 

2.44.201 and other rules Adopting the Current Model 
Procedure Rules · Updating the Calculation of Part· 
Time Service · Clarifying the Retirement Effective 
Date - Correcting Benefit Amount Quoted · Requiring 
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Copies of Member's Contracts be Submitted When 
Applying for Retirement Benefits Clarifying 
Investment Earning Available for Post Retirement 
Adjustments Implementing Amendments to SB 22 6 
Adopted by the First 1992 Special Legislative Session 
Relating to the Teachers' Retirement System, p. 492, 
1201 

(State 
I 

Compensation Insurance Fund) 

2.55.101 

2.55.320 

2.55.324 

Establish.~,ng Criteria for Assessing a 
Surcharge, p. 2060 
and other rules - Organization of the State 
Open Meetings Establishment o£ Premium 
p. 748, 1635 

Premium 

Fund -
Rates, 

and ather rule 
Classifications 
Industry Premium 
and other rules 
p. 1, 340 

Method for Assignment of 
of Employments Construction 

Credit Progr~. p. 970, 1485 
- Establishment of Premium Rates, 

AGRICULTQRE, Department of, Title 4 

I·III 

I-IV 

I-IX 

4.4.316 

4.:1.0.206 
4.12.3007 

and other rules Civil Penalties Relating to 
Beekeeping in Montana Designating Regulated Bee 
Diseases Clarifying the Apiary Registration 
Forfeiture Procedure Restrictions on Apiary 
Registration, p. 1588, 2120 
and other rules Importation of Mint Plants and 
Equipment Into Montana - Field Inspection - Mint Oil 
Fee, p. 750, 1637 
and other rules - Civil Penalties - Inspection Fees -
Assessment Fees Produce Grades Relating to the 
Distribution of Produce in Montana - Verification of 
Produce Grown in Montana Coi!liiiodity Grade and 
Charges - Control of Apples - Grading of Cherries -
Wholesalers and Itinerant Merchants, p. 1163, 1636 
and other rules Liability on all Crops Time 
Policy Becomes Effective - Cut Off Date, p. 361, 939 
Licensing for "Pesticide Operators, p. 2063 
and other rules - Civil Penalties Relating to the 
Distribution of Seed in Montana - Seed License Fees -
References to Seed Processing Plants - Seed Buyers 
and Seed Public Warehouses - Bonding of Seed Buyers 
and Seed Public Warehouses, p. 972, 1486 

STATE AUDITOR, Title 6 

I-II and other rules - Establishing Accreditation Fees for 
Annual Continuation of Authority - Defining "Money 
Market Funds• as they Relate to Investments by Farm 
Mutual Insurers - Remove L~itations on the Issuance 
of Credit Life and Credit Disability Insurance 
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to ,Joint Debtors Prohibiting Discrimination in 
Determining Eligibility for Personal Automobile 
Insurance Wage Assignments Voluntary Payroll 
Deduction, p. 2163 

I·IV Prohibiting Unfair Discrimination for Previously 
Uninsured Personal Automobile Insurance Applicants, 
p. 2436, o74 

I-LV Administration and Enforcement of Laws Regulating 
Standards for Companies Considered to be in Hazardous 
Financial Condition • Annual Audited Reports - Life 
and !!ealth Rc.insu:::ance Agreements Reports by 
Holding Company Systems Establishing Accounting 
Practices and i':coced,,rea to be Used in Annual 
Statements Credit for Reinsurance, Including 
Letters of Credit Standards for Valuation of 
Insurer Securities and Other Invested Ansets, 
p. 1726, 2408 

6. 6. 502 and other rules Medicare Supplement Insurance, 
p. 979, 1487 

(Classification and Rating Cowmittee) 
I- IX Temporary P.ules o!l Matters Subject to Notice and 

Hearing Before the Classification and Rating 
Committee, p. 1173, 1638 

I·X Matters Subject to Notice and Hearing Before the 
Classification and Rating COIIDidttee, p. 1781, 2225 

(Board of Alternative Health Care) 
8.4.301 and other rules • Fees - Licensing by Examination -

Direct Entry Midwife Apprenticeship Requirement.s -

(Board of 
8.8.2801 
(Board of 
8.10.405 
(Board of 
I 

Unprofessional Conduct High Risk Conditions 
Consultation on Transfer Conditions Required 
Reporting, p. 1055, 1639 

Athletics) 
and other rules - Kickboxing, p. 363. 1109, 1320 

Barbers) 
Fee Schedule, p. 2168 

Chiropractors) 
and other rule - Interns and Preceptors - Fees -
Applications, p. 1592 

of Clinical Laboratory Science Practitioners) (Board 
I-IX 
(Board of 
8.16.601 

Clinical Laboratory Science Practitioners, p. 2065 
Dentistry} 

and other rules · Introduction - Dental Auxiliaries -
Exams • Licensure by Credentials • Unprofessional 
Conduct • Qualifying Standards - Dental Auxiliaries -
Oe~turist Interns, p. 2229, 393 

(Board of Hearing Aid Dispensers) 
8.20.401 and other rules • Traineeship Requirements • Fees -

Record Retention - Unethical Conduct - Complaints -
Disciplinary Actions - Testing Procedures -
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(Board of 
8.22.502 

8.22.612 

(Board of 
8.24.409 
(Board of 
I 

8.::8.1501 

(Board of 
8.30.407 

(Board of 
8.32.406 

(Board of 
8.34.414 

(Board of 
8.35.414 
(Board of 
I· III 

8.36.401 

8.36.602 

(Board of 
8.39.502 
8.39.503 
8.39.504 
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Continuing Educational Requirements • Notification • 
Definitions - Forms of Bills of Sale Contracts and 
Purchase Agreements - Inactive Status, p. 197, 534 

Horse Racing) 
and other rules Licenses Issued for Conducting 
Parimutuel Wagering Daily Double Feature 
Requirements of Licensee Pool Calculations, 
p. 1595, 2412 
and other rule • Veterinarians: State or Practicing -
Trainers, p. 277, 535 

Landscape Architects) 
Fee Schedule, p. 325 

Medical Examiners) 
Practice of Acupuncture Unprofessional Conduct, 
p. 498, 1322 
and other rules - Definitions - Utili%ation Plans -
Protocol Informed Consent Prohibitions 
Supervision - Prescriptions - Allowable Functions 
Revocation or Suspension of Approval ·Prescr!bitlg/ 
Dispensing Authority Scope of Practice 
Termination and Transfer Training of Physician 
Assistants, p. 2677, 341, 395 

Funeral Service) 
and other rules - Fees IJnprofessional Conduct · 
Crematory Facility Regulation · Casket/Containers -
Shipping Cremated Human Remains · Identifying M:el;al 
Disc · Proce,;sing of Cremated Remains · Crematory 
Prohibitions, p. 1787 

Nursing) 
and other rule Licensure for Foreign Nurses 
Prescribing Practices, p. 385, 1202 

Nursing Rome Administrators) 
and other rule · Examinations · Reciprocity Licenses, 
p. 2686, 264, 396 

Occupational Therapy Practice) 
Therapeutic Devices, p. 1598, 2231 

Optometrists) 
surgery · Aspects of Surgery Prohibited · Anterior 
Segment Defined Optometrist's Role in Post· 
Operative Care, p. 2625, 398 
and other rules - Board Meetings · Applications far 
Examination • Examinations • Reciprocity · General 
Practice Requirements Fees Applicants for 
Licensure, p. 1447, 2121 
Continuing Education · Approved Programs or Courses, 
p. 2294 

Outfitters) 
Licensure • Outfitter Qualifications, p. 327 
Licensure OUtfitter Examination, p. 2688, 343 
and other rules Outfitter Operations Plans 
Conduct of Outfitters and Guides · Unprofessional 
Conduct, p. 2070 

20·10/28/93 Montana Administrative Register 



-2558-

(Board of Pharmacy) 
8.40.404 and other rules • Fees · Out·of·State Mail Service 

Pharmacies, p. 2073 
(Board of Private Security Patrol Officers ~ Investigators) 
8. 50.42 8 and other rules · Experience Requirements · Insurance 

Requirements · Fees, p. 1450, 2413 
(Board of Psychologists) 
8. 52.604 and other rules Application Procedures 

Examination · Fee Schedule, p. 1792, 2232 
(Board of Public Accountants) 
8. 54.407 Qualifications for a License as a Licensed Public 

Accountant, p. 1453, 2122 
(Board of Radiologic Technologists) 
8.56.409 and other ~~lea · Examinations · Renewals · Fees · 

Permits · Permit Fees, p. 1455 
(Board of Real Estate Appraisers) 
8. 57.401 and other rule Definitions Experience 

Requirements, p. 501, 1642 
8.57.403 and other rules Examinations 

Requirements Education Requirements 
Experienc"' 

Fees 
Agricultural Certification, p. 2170 

(Board of Realty Regulation) 
B. 58. 406A and other rules · Applications · Trust Accounts • 

Continuing Education Unprofessional Conduct 
Property Mi:l.nage.ment, p. 1063, 1909, 2123, 2233 

(Board of Respiratory Care Practitioners) 
8.59.501 and other ~~les ·Applications · Temporary Permits · 

Renewals · Continuing Education, p. 1458, 2125 
(Board of Social Work Examiners and Professional Counselors) 
8. 61.401 and other rules Definitions Licensure 

8.6l..402 

Requirements for Social Workers, Application 
Procedures for Social Workers Licensure 
Requirements for Professional Counselors, p. 2296 
and other rule • Licensure Requirements for Social 
Workers and Professional Counselors, p. 92, 1325 

(Board of Speech-Language Pathologists and Audiologists) 
8. 62. 502 and other rules • Aide Supervision • Nonallowable 

(Building 
B.70.10l. 
(Weights 
8.77.102 

Functions of Aides, p. 1795 
Codes Bureau) 

and other rules • Building Codes, p. 2173 
and Measures Bureau) 

and other rule - Fees for Testing and Certification 
License Fee Schedule for Weighing and Measuring 
Devices, p. 1077, 1501 

(Milk Control Bureau) 
8.79.101 and other rules Definitions Transactions 

Involving the Purchase and Resale of Milk within the 
State, p. 2301 

8.79.301 Licensee Assessments, p. 95, 400 
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(Financial Division) 
8. SO .101 and other rules Banks Reserve Requirements 

Investment in Corporate Stock Investments of 
Financial Institutions - Limitations on Loans - Loans 
to a Managing Officer, Officer, Director or Principal 
Shareholder - Corporate Credit Unions, p. 1599, 2198 

(Board of Milk Control) 
8.86.301 and other rules • Transportation of Milk from Farm

to-Plant and as it Relates to Minimum Pricing 
Readjustment to Quotas - Settlement Fund Payments, 
p. 2315 

8.86.301 Monthly Calculation of the Class I Milk Paid to 
Producers, p. 1797, 2234 

8.86.301 Emergency Amendment - Calculating the Class I Milk 
Paid to Milk Producers, p. 1203 
Class I Producer Prices • Inter-Plant Hauling Rates, 
p. 329 

(Local Government Assistance Division) 
8.94.3701 and other rules - 1985 and 1986 Federal Community 

Development Block Grant Progrlllll - Administration cJf 
the 1993 Federal Community Development Block Grant 
Program, p. 205, 536 

8.34.4102 Report Filing Fees Paid by Local Government Entiti'"s 
Under the Montana Single l'\udi.t Act, p. 755, 1328 

(Board of Investments) 
~ 97 .13 01 and other rules 

Approval Procedures 
p. 1247. 2235 

(Business Development Division) 
3.99.401 and other ,;:ules 

p. 1800, 2236 

Definitions Seller/Servic~s 

Loan Loss Reserve Account, 

Microbusiness Finance Progralll, 

(Board of Housing) 
3.111.405 and other rule 

Cash Advances 
Provisions, p. 

(Montana State Lottery) 

Income Limits and Loan Amounts -
Reverse Annuity Mortgage Loan 

503, 1207 

8.127.101 Organizational Rule - Retailer Commission - Sales 
Staff Incentive Plan, p. 2486, 401 

3.127.407 Retailer Commission, p. 2078 

~DUCJ'\TION, Title 10 

(Superintendent of Public Instruction) 
10.6.101 and other rules - School Controversy Contested Cases 

Rules of Procedure, p. 2110, 344 
10.16.901 and other rules - Special Education, p. 757, 1913, 

2415 
(Board of 
I 
10.55.601 
10.56.101 
10.57.211 

Public Education) 

20-10/28/93 

Certification - Early Childhood, p. 2323 
Accreditation Standards: Procedures, p. 2690, 682 
Student Assessment, p. 2693, 683 
Test for Teacher Certification, p. 1463 
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10.57. 404 Teacher Certification - Class 4 Vocational Edueati.on, 
p. 187, 940 

10.60.101 and other rules · Board of Public i-:ducation ?.ol..icy 
Statement - Due Process in Services • Identification 
of Children with Disabilities Opportunity and. 
Educational Equity Special Education Student 
Records · Special Education Records, p. 2326 

10.64.301 and other rules · Transportation · Defin.l.tions · Bus 
Chassis · Bus Body • Special Education Vehicle LP 
Gas Motor Fuel Installation - General · Application ·· 
·Special Eq~1ipment, p. 207, 684 

(State Library Commission) 
10.101.101 OI."ganization of the State t,ibrary Agency, p. 1461 

I 
:L 7.313 
11.7. 601 

11.12.101 

11.12.101 
11.12.101 

11.12.401 
11.1<±.102 

11.14.103 

11.14.605 
11.18.125 

Qualifications of Respite Care PI."ovidei."s, p. 1251 
Foster Care Payments, p. 589, 1208 
and otheJ:· rules Foster: Care Support Servl.ces, 
p. 2080 
and other rules - Youth Care Facilities, p. 1079, 
1506 
Definition of Youth, p. 591, 1209 
and other rules · Maternity Homes Licensed as Youth 
Care Facilities, p. 102, 403 
Administra.t!.cn of Youth Group Homes, p. 812 
and other c"ules · Family and Group Day Care Homes 
Providing Cai."e Only to Infants · Day Care Facility 
Registration f.or Certain In·Home Providers foi." the 
Purpose of Recei.ving State Payment, p. 97, 941 
and other rules · Day Care F'acili ty Licensing and 
Registration Requirements, p. 333, 1210 
State Payment for Day Care Services, p. 279, 541 
and other rule · Community Homes for Persons with 
Developmental Disabilities Community Homes for 
Persons who are Severely Disabled, p. 2630, 149 

FISH, WILDLIFE, AND PARKS. Department of, Title 12 

12.3.112 

12.3.123 

12.3.402 
12.5.301 

12.6.901 

Setting of Nonresident Antelope Doe/Fawn Licenses, 
p. 2201 
Nonresident Combination License Alternate List, 
p. 2199 
License Refunds, p. 105, 951, 1330 
Yellow Perch as Nongame Species in Need of 
Management, p. 389, 953 
Water Safety Regulations · Allowing Electric Motors 
on Lake E~o, p. 1963 
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HEALTH AND ENVIRONMENTAL SCIENCES. Department of. Title 16 

I- III Health Care Author! ty Process for Selection of 
Regional Health care Planning Boards, p. 1972, 2416 

I-III Health Care Facility Licensing - Licensure Standards 
for Residential Treatment Facilities, p. 1809 

I-VI Establishing Procedures for Local Water Quality 
District Program Approval Procedures for Granting 
Enforcement Authority to Local Water Quality 
Districts, p. 2445, 543 

I-XXV Air Quality Bureau - Operating Permits for Certain 
Stationary Sources of Air Pollution, p. 1817 

I-XXXIV and other rules Air Quality Air Quality 
Pe~~itting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Testing 

Protocol and Procedure Wood Waste Burners, 
p. 1264 

16.8.1107 and other rules Air Quality Preconstruction 
Permits, p. 1965 

16.8.1903 and other rule - Air Quality - Air Quality Operation 
and Permit Fees, p. 1807 

16.14.406 Solid and Ha:tardous Wa&te - Disposal Fees for Solid 
Waste, p. 1318, 1931 

16.14. 501 and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2083 

16.14.501 and other rules - Solid Waste Management, p. 814, 
1645 

16.14. 502 and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2203 

16.16.803 Subdivisions - Subdivision Review Fees for RV Parks 
and Campgrounds, p. 283, 542 

16.24.1.04 Children's Special Health Services Eligibility 
Requirements for the Children's Special Health 
Services Program, p. 1262, 1933 

16.28.701 and other rules - School Immunization Requirements, 
p. 505, 1214 

16.32.302 Licensing and Certification - Updating References to 
National Construction Codes, p. 1178, 1658 

16.38.301 and other rules • Public Health Lab and Chemistry Lab 
Addressing Laboratory Fees for Food, Consumer Safety 
and Occupational Health Analysis, p. 1812, 2239 

16.42. 3 02 and other rules Occupational and Radiological 
Health • Asbestos Abatement Requirements - Permit -
Accreditation Course Pees Remedies for 
Violations, p. 215, 549 

16.44.102 and other rules - Ha:tardous Wastes - Hazardous Waste 
Management, p. 2330 

16.44.106 and other rules Solid and Hazardous Waste 
Regulation of Hazardous Waste Facilities and 
Generators Identification of Hazardous Waste, 
p. 232, 555 
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and other rules - Hazardous Waste - Facility Permit 
Fees - Hazardous Waste Management - Attorney's Fees 
in Court Action Concerning Release of Records, 
p. 1254, 2009 
and other rule Hazardous Waste Underground 
Injection Wells, p. 1608, 2126 
Tank Release Compensation Board) 
and other rules - Consultant Labor Classifications, 
p. 2206 

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20 

20.3.413 

(Board of 
20.25.101 

and other rules - Certification System for Chemical 
Dependency Personnel, p. 2633, 151 

Pardons) 
and other rules • Revision of the Rules of the lloa;,.·d 
of Pardons, p. 2639, 297 

JUSTICE. Department of. Title 23 

I 

I 

I· II 

I-II 

I-VI 

23.5.101 

23.12.101 

23.14.404 
23.16.101 

Iasuallce of Seasonal Commercial Driver's License, 
p. 1610 
Affidavit Form for an Indigence Financial Statement, 
p. 1465 
Montana Peace Officer Standards and Training • Public 
Safety Communications Officers, p. 519, 1513 
Probation and Parole Officer Certification, p. 52l, 
1514 
«Ild other rules - Rules of the Fire Prevention aJld 
Investigation Bureau Describing the Revision of 
Licensure Requir~ents for Persons Selling, 
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855 
State Adoption of Federal Hazardous Materials 
Regulations, p. 1469 
and other rules Department of Justice 
Standardization of Criminal History Information 
Collection - Implementation of an Arrest Numbering 
System, p. 2246, 556 
Peace Officers Standards and Training, p. 2450, 559 
and other rules - Regulating Public Gambling, p. l974 

LABOR AND INDUSTRY. Department of. Title 24 

24.9.314 and other rule -Document Format, Filing and Service 
- Exceptions to Proposed Orders, p. 2695, 298, 560 

24.16.9007 P~evailing Wage Rates • Service Occupations, p. 391, 
1331 

24.26. 202 and other rules - Rules of Procedu~e before the Board 
of Personnel Appeals - Labor-Management Relations and 
Grievances, p. 2339 

24.29. 702G and other rule - Groups of Employers that Self- !nsure 
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for Workers' Compensation Purposes, p. 1613, 2240 
24.29.1402 Liability for Workers for Medical Expenses for 

Workers' Compensation Purposes - Payment of Medical 
Claims, p. 1870 

2 4. 2 9 .14 03 and other rules Medical Services for Workers' 
Compensation - Selection of Physician - Physicians 
Reports - Relative Value Fee Schedule • Treatment and 
Reporting, p. 107, 404 

24.29.1409 Travel Expense Reimbursements for Workers' 
Compensation Purpose&, p. 1872 

24.29.1416 Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Date of 
Injury, Date of Service, p. 1876 

24.29.1504 and other rules- Selection of Treating Physician for 
Workers' Compensation Purposes, p. 1878 

24.29.1531 and other rules - Chiropractic Services and Fees in 
Workers' Compensation Matters, p. 1089, 1659 

I 

26.3.180 

32.2.401 

Assessment of Fire Protection Fees for Private Lands 
Under Direct State Fire Protection, p. 1881 
and other rules - Recreational Use of State Lands -
Pcoting of State Lands to Prevent Trespass, p. 1471 

Fees for Slaughterhouse, Meat Packing House or Meat 
Depot License, p. 1180, 2417 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I Reject, Modify or Condition Permit Applications in 
the Sharratt Creek Basin, p. 1101, 1515 

I-VII Requiring Measuring Devices on watercourses 
Identified as Chronically Dewatered, p. 2454, 561, 
1668 

36.12.101 and other rules Definitions Application and 
Special Fees - Issuance of Interim Permits - Testing 
and Monitoring, p. 593, 1335A 

36.12.202 and other rules water Right Contested Case 
Hearings, p. 2086 

PUBLIC SERVICE REGULATION. Department of, Title 38 

I-II Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and Variance Range, p. 523, 1672 

38.3. 702 Class E Motor Carriers - Motor Carriers Authorized to 
Transport Logs, p. 2370 

3 8. 5. 102 and other rules Minimum Filing RequirBlllents 
Procedures for Class Cost of Service - Rate Design, 
p. 596, 1669 

20-10/28/93 Montana Administrative Register 



-2564-

38.5.2601 and other rules - Telecommunications Services and 
General Utility Tariff Price List Filing 
Requirements, p. 2699, 1336 

38.5.3345 Unauthorized Changes of Telephone Customers' Primary 
Interexchange Carrier (PIC), p. 2368 

3 8. 5. 3345 Change in Customer's Inte:t:exchange Ca:t:rier 
Deferring of Implementation Until September 1, 1993, 
p. 285 

REVENUE. Depa:t:tment of, Title 42 

I 

I-II 

42.2.602 
42.11.211 
42.11.301 
42.12.103 

42.15.101 
42.15.121 

42.17.105 
'12.17.111 

42.18.105 

42.19.401 
42.20.161 
42.21.106 
42.22.101 

42.26.101 

42.31.102 
42.31.402 
42.35.211 

Tax Information Provided to the Department of 
Revenue, p. 1192 
Exemptions Involving Owne:t:ship and Use Tests for 
Property, p. 2212 
and other rules- Taxpayer Appeal Rules, p. 247, 570 
and other rules - Liquor Division, p. 2492, 158, 434 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permita, 
p. 2003, 2423 
and other rules - Change of Domicile, p. 244, 571 
and other rule - Taxation of Indian Income, p. 2713, 
242, 1674 
Computation of Withholding, p. 525, 1111 
Withholding Taxes Which Apply to Indians, p. 199~, 

2426 
and other rules - Property Reappraisal for Taxab~e 
Property in Montana, p. 1182, 2127 
LOW Income Property Tax Reduction, p. 2398 
and other rules - Forest Land Classification, p. 2392 
and other rules - Personal Property, p. 2373 
and other rules Centrally Assessed Companies, 
p. 131, 435 
and other rules - Corporation License Tax Multistate 
Activities, p. 250, 572 
and other rules - Cigarettes, p. 1997, 2427 
Telephones, p. 2107 
and other rules • Inheritance Tax, p. 2109 

SECRETARY OF STATE, Title 44 

I and other rule - Fees for Limited Liability Companies 
- Fees Charged for Priority Handling of Documents, 
p. 1885' 2248 

I-IV Commissioning of Notary Publics, p. 1883, 2250 
(Commissioner of Political Practices) 
44.10.521 Mass Collections at Fund-Raising Events - Itemized 

Account of Proceeds, Reporting, p. 2216 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I Specified .Low Income Medicare Beneficiaries, p. 1103, 
1542 
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I 
I-VIII 

46.8.1203 

46.10.318 

46.10.403 
46.10.406 
46.10.410 
46.10.505 

46.10.807 
46.12.503 

46.12.507 

46.12.516 

46.12.555 

46.12 . .533 
46.12.590 

46.12.602 

46.12.806 
46.12.1222 

46.12.1226 

46.12.1928 
46.12.1930 

46.12.3002 
46.12.4002 

46.13.203 

46.13.301 

46.25.101 

46.25.725 

20-10/28/93 
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Statistical Sampling Audits, p. 2272, 441 
and other rules Individual Habilitation Plans. 
p. 881, 1353 
and other rules ·Developmental Disabilities Aversive 
Procedures, p. 890, 1356 
and other rule Emergency Assistance to Needy 
Families with Dependent Children, p. 1479, 2432 
AFDC Assistance Standards, p. 908, 1360 
AFDC Resources, p. 135, 345 
At··Risk Child Care Services, p. 2114 
and other rule · Specially Treated Income for AFDC, 
p. 918, 1517 
and other rules · AFDC JOBS Program, p. 638, 1361 
and other rules Medicaid Reimbursement for 
Inpatient and Outpatient Hospital Services, p. 607, 
1520 
and other rules • Medicaid Coverage and Reimbursement 
of Ambulance Services, p. 2218 
Medicaid Coverage of Intermediate Level Therapeutic 
Youth Group Home Treatment, p. 1106, 1540 
~nd ~ther ~~le~ - Medicaid Personal Care Services, 
p. 922, 1363 
and ether rt!le • Organ Transplanta.tion, p. 604, 1367 
and other rules Inpatient Psychiatric Services, 
p. 646, 1369 
and ether rule · Medicaid Dental Services, p. 1888. 
2433 
Durable Medical Equipment - Oxygen, p. 531, 1112 
and other rules Medicaid Nursing Facility 
Reimbursement, p. 662, 1385 
and other rule Nursing Facility Reimbursement, 
p. a. 685 
Targeted Case Management for Adults, p. 920, 1397 
and other rules · Targeted Case Management for Adults 
with Severe and Disabling Mental Illness and Youth 
with Severe Emotional Disturbance, p.l901, 2251, 2435 
Medically Needy, p. 913, 1398 
and other rules AFDC·Related Institutionalized 
Individuals, p. 905, 1399 
and other rules Low Income Energy Assistance 
Program (LIEAPl, p. 1618, 2437 
and other rules Low Income Energy and 
Weatheri%ation Assistance Programs, p. 527, 1113 
and other rules General Relief Assistance and 
General Relief Medical, p. 1195, 1678 
Income for General Relief Assistance, p. 139, 346 
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BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies an those 
boards and councils. 

In this issue, appointments made in September, 1993, are 
published. Vacancies scheduled to appear from November 1, 
1993, through January 31, 1994, are also listed, as are 
current recent vacanci~s due to resignations or other reasons. 

Individuals interested in :;;;erv..i.nq on a new board should refe!" 
to the bill that created the board for details about the 
number at members to be appoir1ted and qualifications 
necessary. 

Each month, th" previous month's appointees are printed, and 
current and upcoming vacancies for the next three months an~ 
published. 

IMPORTANT 

Membership on boards ar.d commissions 
const:antl y. The following lists are 
October 5, 1993. 

oh•~:~·~l-~i 
current as of 

for the roost up--to-date i11formation cf the status of 
membership, or for more ctetailed information on the 
qualifications and requirements to serve on a board, 
contact the appointinq authority. 

I 
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