
RESEHVb: RESERVE KJ:!~M 

903~) 

19'/ :J 
. A~~4 ~)a lJljjJ't' LAW LIBRARY 

S£p 171993 

OF /Wf)NJANA 

MONTANA 
ADMINISTRATIVE 

REGISTER 

1993 ISSUE NO. 17 
SEPTEMBER 16, 1993 
PAGES 2057-2162 



MONTANA ADMINISTRATIV~~!~T~~ w LIHI:AUY 
ISSUE NO. 17 SEP 1 7 199.1 

The Montana Adlilinistrative Register (Miftjl 'il!l~j' ic,e-mont~ly 
publication, has three sections. The noVfC .. J 'AT 1i:onta~ns 
state agencies' proposed new, amended or :repea rules, the 
rationale for the change, date and address of public hearing and 
where written comments may be submitted. The rule section 
indicates that the proposed rule action is adapted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 

TABLE OF CONTENTS 

NOTICE SECTION 

ADMINISTRATION, Department of, Title 2 

2-2-213 (Public Employees' Retirement Board! 
Notice of Public Hearing on Proposed Amendment 
Retirement Incentive Program Provided by HB 517. 

2-55-12 (Board of State Compensation Insurance 
Fund) Notice of Public Hearing on Proposed 
Adoption - Establishing Criteria for Assessing a 
Premium Surcharge. 

AGRICULTURE, Department of. Title 4 

4-14-62 Notice of Proposed Amendment - Licensing 
for Pesticide Operators. No Public Hearing 
Contemplated. 

COMMERCE. Department of. Title a 

8-13-1 (Board 
Practitioners) 
Proposed Adoption 
Practitioners. 

of Clinical 
Notice of 

Clinical 

3-39-9 (Board of Outfitters) 

Laboratory Science 
Public Hearing on 
Laboratory Science 

Notice of Public 
Hearing on Proposed Amendment and Adoption 
Outfitter Operations Plans - Conduct of Outfitters 
and Guides - Unprofessional Conduct. 

B-40-37 (Board of Pharma.cy) 
Amendment and Adoption - Fees 
Service Pharma.cies. No 
Contemplated. 

- i-

Notice of Proposed 
out-of-State Mail 
Public Hearing 

Page Number 

2057-2059 

2060-2062 

2063-2064 

2065-2069 

2070-2072 

2073-2077 

17-9/16/93 



COMMERCE. Continued 

8~127-9 (Montana Lottery Cmmnissionl Notice of 
Proposed Amendment Retailer Commission. No 
Public Hearing Contemplated. 

FAMILY SERVICES, Department of, Title 11 

11-61 Notice of Proposed Amendment and Repeal -
Foster Care Support Services. No Public Hearing 
Contemplated. 

Page NunU:>er 

2078-2079 

2080-2082 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of, Title 16 

16-2-433 Notice of Public Hearing on Proposed 
Amendment Solid Waste - Municipal Solid Waste 
Management. 2083-2085 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

3 6-12-10 (Board of Natural Resources and 
Conservatio~l Notice of Public Hearing on Proposed 
Amendment and Adoption - Water Right Contested Case 
Hearings. 

REVENUE, Department of, Title 42 

42-2-548 Notice of Proposed Amendment 
Telephones. No Public Hearing Contemplated. 

42-2-549 Notice of Proposed Amendment and Repeal 
Inheritance Tax. No Public Hearing Contemplated. 

2086-2106 

2107-2108 

2109-2113 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

46-2-756 Notice of Public Hearing on Proposed 
Amendment At-Risk Child Care Services. 

RULE SECTION 

AGRICULTURE, Department of. Title 4 

NEW Civil Penalties Relating to Beekeeping in 
AMD Montana Designating Regulated Bee 
REP Diseases Clarifying the Apiary 

Registration Forfeiture Procedure 
Resl::rictions on Apiary Registration, 

17-9/16/93 -ii-

2114-2119 

2120 



COMMERCE, Department of, Title B 

(Board of Optometrists) Board Meetings 
Applications for Examination Examinations 

Reciproc:!. ty General Practice 
Requirements Fees Applicants for 
Licensure. 

(Board of Public Accountants) 
Qualifications for a License as a Licensed 
Public Accountant. 

(Board of Realty Regulation) 
Real Estate Education. 

Continuing 

(Board of Respiratory Care Practitioners) 
Application for Licensure Temporary 
Permit Procedures for Renewal 
Continuing Education Requirements. 

Page NUlllber 

2121 

2122 

2123-2124 

2125 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of, Title 16 

AMD 
NEW 

Hazardous Waste 
Wells. 

Underground Injection 

Property Reappraisal of Taxable Property in 
Mant:ana. 

INTERPRETATION SECTION 

Opinions of the Attorney General. 

11 

12 

13 

Contracts - Approval by State of Contract 
Transfer, Assignment or Subcontract 
Statutes - Surety. 

Land Use Subdivision Exemption for 
Condominium Construction - Local Government 
· Property, Real - Subdivision and Platting 
Act Applicability of Requirements to 
Proposed Condominium Developments. 

ffighways - Scope of R.S. 2477 Public Right· 
of·Way · Public Lands - Authority of U.S. 
Fish and Wildlife Service to Regulate R.S. 
2477 Public Right-of-Way Passing Across 
National Wildlife Refuge. 

. iii-

2126 

2127 

2128-2130 

2131-2136 

2137-2!45 

17-9/16/9"3 



Before the Department of Commerce, 
Outfitters. 

Declaratory Ruling 

Board of 

In the matter of the Petition for Declaratory 
Ruling on the Applicability of Section 37-47-101(5) 
to His Activity. 

;?PECIAL NOTICE AND TABI,!t._§ECTION 

Functions of the Administrative Code Committee. 

How to Use ARM and MAR. 

Accumulative Table. 

17-9/16/93 -iv-

Page Number 

2146-2:!.49 

2150 

2151 

2152-2162 



-2057-

BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of permanent rules to implement 
the retirement incentive 
program provided by HB 517 

NOTICE OF PUBLIC HEARING 

TO: All Interested Persons. 

1. On October :n. 1993 at 9:00am in the Board Meeting Room of 
the Public Employees' Retirement Division, 1712 Ninth Avenue, 
Helena, Montana, a public hearing will be held to consider the 
amendment of rules adopted to implement the retirement incentive 
program authorized by HB 517 during the 1993 Legislature. 

2. The rules as proposed to be amended provide as follows: 

2.43.302 DEFINITIONS For the purposes of this chapter, 
the following definitions apply: 

(1) through (3) remain the same. 
1.il "emplovrnent" or "reemployment" means the performance 

of services for an emplover by a person other than an 
independent contractor. If any of the four factors listed in 
(8) for determining freedom from control for independent 
contractors indicate lack of freedom from control or direction 
by the employer. an employment relationship exists. 

(4) through (6) are renumbered (5) through (7). 
l.§.l. "independent contractor" means an individual who 

renders service in the course of an occupation and both· 
.@1 is engaged in an independently established trade, 

occupation. profession or business; and 
lhL is at all times. under contract and in fact. free from 

control or direCtion over the performance of the seryices. 
Factors to be considered in determining freedom from control and 
direction include: 

Lil right or exercise of control of the means by which the 
work is accomplished: 

liil method of payment ltime basis indicates employment) ; 
1iiil furnishing of equipment; and 
liYl employer's right to fire. 

Independent contractor status may only be established by a 
convincing accumulation of these factors indicating freedom from 
control or direction over performance of the services. 

(7) through (17) are renumbered (9) through (19). 
AUTH: 19-3-304, MCA 
IMP: HB 517, 1993 Legislature 

2.43.452 RETURN TO EMPLOXMENT WIIHIN SANE JUB!SDICTION 
(1) remains the same. 
( 2) A member who has taken advantage of the retirement 

incentive, and who returns to any type of employment within the 
same jurisdiction, must notify the retirement division within 
one week of employment. •'• l"el!'seRal eel!'viees eeRt.l!'aet: eRt:el!'ea 

17··"/16/93 
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intle be'6\oeen <ehe !llemller ana the same jliFisaie<eien Service 
performed by a member for tbe same iurisdiction pursuant to a 
contract that fails the tests set out in 2.43.302 is 
considered a re'61il!'ft te employment and is subject to the 600 hour 
limitation and reporting requirements. 

(3) The employer of a member who has taken advantage of 
the retirement incentive must report all hours worked and all 
amounts paid to the member after return to war* employment 
within the same jurisdiction. It is the employer's 
responsibility to accurately report each PERS member's active 
duty service or ser Jiee employment after retirement to the 
retirement division. If a former employee is emplgyed by an 
independent contractor (or becomes an independent contractor) 
engaged in business with the jurisdiction of the member's former 
employer. the employer will report this information to the 
retirement division as specified in 2.43.453. 

(4) and (5) remain the same. 
AUTH: 19-3-304, MCA 
IMP: HB 517, 1993 Legislature 

2.43.453 INFORMATION TO BE REIAINED BX EMPLOYERS (1) In 
order to respond to subsequen_t requests made by the board and 
the department of administration, state and university employers 
must document and retain the following information on each 
employee terminating under the retirement incentive program: 

(a) through (i) remain the same. 
lil wnether th~ previous duties of the terminating 

memberCsl were subsequently perfgrmed by an independent 
contractor and, if sg, the cost of the contract. 

lkl whether an employee who terminated under the 
retirement incentive program provided services for the 
jurisdiction under an independent contract or as an employee of 
an independent contractor. 

AUTH: 19-3-304, MCA 
IMP: HB 517, 1993 Legislature 

3. PERS members who have terminated employment during the 
window and received the incentive and who later return to 
employment within the same jurisdiction for more than 600 hours 
in any calendar year will forfeit the retirement incentive. The 
proposed amendments are necessary to clarify limitations on 
return to employment and to impose specific reporting 
requirements on both members and employers if members return to 
work within the same jurisdiction after taking advantage of the 
incentive, 

several potential retirees have commented that HB 517 restricts 
only "employment" and not work performed under a "personal 
service contract." l'his is only true if the services are 
provided by an "independent contractor." The Board intends to 
apply the 600 hour limitation only to employment situations, 
including services provided under "personal service" contracts 
which fail the independent contractor test. To clairfy the 
original meaning, the term "personal service contract" has been 

17-9/ lGt 93 MAR ~ot~ce ~o. 2-2-213 
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dropped and the test for determining whether a true independent 
contractor relationship has been created is added. Whenever an 
employer/employee relationship exists under law, the 600 hour 
limitation on return to employment within the same jurisdiction 
will be in effect. 

The amendment to 2.43.453 includes additional information which 
will be necessary for the department and the division to assess 
the full financial impact of the retirement incentive program on 
state and university system operations. 

4 . Interested persons may 
arguments, either orally or in 
data, views or arguments may 
october 18, 1993 to: 

Mark Cress, Administrator 

present their data, views, or 
writing, at the hearing. Written 
also be submitted no later than 

Public Employees' Retirement Division 
1712 Ninth Avenue, 
Helena, Montana 59620 

5. Keith McCallum, administrative specialist for the Public 
Employees' Retirement Division, has been designated to preside 
over and conduct the hearing. 

By: 

Legal Counsel 

Certified to the Secretary of State on September 3, 1993. 

_\tAR Xot.:.cc :Jc. J.-:2-:!13 



-2060-

BEFORE THE BOARD OF THE 
STATE COMPENSATION INSURANCE FUND 

OF THE STATE OF MONTANA 

In the mat~er of the proposed 
adoption of new Rule r 

NOTICE OF PUBLIC HEARING 

to es~ablish cr1teria for 
assessing a prernlum surcharge ) 

TO: All Interes~ed Persons: 

1. On October 6, 1993, the State Compensation Insurance 
Fund ·.vill hold a public hearing at 2:00 p.m., in Room 160 of the 
:-!i tchell Building, 125 Roberts, Helena, Montana, to consider 
the proposed adoption of new Rule I relating to a premium 
surcharge. 

2. The state Compensation Insurance Fund will make 
reasonable -3ccommodations for persons ·with disabilities who 
wish to participate in this public hearing. If you requst an 
accommodation, contact the State Fund no later than 5:00p.m., 
September 29, 1993, to advise us of the nature of the 
accommodation that you need. Please contact the State Fund, 
Attn: Ms. Dwan ford, P.o. Box 4759, Helena, MT 59604; 
telephone 1406) 444-'>,80; TDD (406) 444-5971; fax (406) 444-
6555. 

3. The proposed new rule provides as follows: 

RULE I. ?REMIUM SURCHARGE (l) :'lith board approval, the 
3ta1:e fund ·"'i"l annually implement a surcharge of 20 percent 
on prem1um "t " high loss pollcyholder. The surcharge is 
additional pre!Tlium payaole · .. .rhen Le?ular prem1um payments are 
due and •,:ill be effecti·;e ror one tull fiscal year follow1ng 
not1ce to the policyholder. However, 1f implemented, the 
initial surcharge effective January 1, 1994 '"'ill be in place 
only un1:il June JO, 1994, and is subJect thereafter to annual 
reevaluation in accordance with these rules. !'ailure to pay 
che additional premium will result in cancellation of the 
policy. 

(2) The curren1: policy and any prior policies will be 
avaluated annually to identify a high loss policyholder for 
the next t:sc~l year, except the period January 1, 1994 
through June 30, 1994, ',Hll be based on an evaluation of data 
pre-fiscal year 1993 and ~ill occur Ln the first half of 
fiscal year 1994. 

IJ) !\ policyholder ·,;ill be subjec1: to the 20 percent 
additional premium if the policyholder: 

(a) has coverage in all or a portion of any of the three 
most recent complete fiscal years; and 

(b) has total earned premium in any of the three fiscal 
years which exceeds the established minimum premium amount far 
the respective years; and 

(c) ~111 not be ~ssigned an experience modification 
factor in the futur~ [lsc.:--Jl '/E>dr 1f .:.!:1plemen-ced effective 
January ~, L994, an '='!Xpe-ri~.:r.ce t.1odir'i..:3t:.lon :':'lctor ·,.;ill not Oe 

17-9/16/93 ~\AR >lotice \Jo. 2-55-12 
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assigned for the period January l, 1994 through June 30, 
1994); and 

(d) one of the follow1ng criteria is met: 
(i) A policyholder whose earned premium exceeds the 

minimum premium in all three fiscal years will be subject to 
20 percent additional premium if the loss ratio in each of the 
three t isca 1 years exceeds a percentage of no less than 50 
percent and the combined three year loss ratio exceeds a 
percentage of no less than 30 percent. The specific 
percentages to be approved by the board. If the policyholder 
meets the criteria in (i), the policyholder will not be 
subjec"t to analysis in (ii) and (iii). 

(ii) A policyholder whose earned premium exceeds the 
rn1nimum premium in only two of any of the three fiscal years 
will be subject to the 20 percent additional premium if the 
loss ratio in each of the two fiscal years exceeds a 
percentage of no less than 100 percent. The specific 
percentage to be apprcved by !:he board. If the policyholder 
meets the criteria in (ii), the policyholder will not be 
subject to a-nalysis in ( i) or (iii). 

(iii) A policyholder >~hose earned premium exceeds the 
m1nimum premium in only one of any of the three fiscal years 
>~ill be subject to the 20 percent additional premium if the 
coss rat1o in that year exceeds a percentage of no less than 
"25 percent. The specific percentage to be approved by t.he 
board. If the policyholder meets the criteria in (iii), the 
policyholder will not be subject to analysis in (i) or (ii). 

AUTH: Sec. ~9-71-2215 and 39-71-2316, MCA. 
IMP: Sec. 39-71-2316 and 39-71-2341, MCA 
4. Thls rule is being proposed to implement a 20 

percent premium surcharge an high-lass employers as allowed by 
Senate Bill 163 enacted by the 1993 Legislature. The 
etfect1ve dace of thls portion of Senate Bill 163 is 
January 1, 1994. The legislation requires criteria for 
identifying high-lass employers be established by rule. 

The proposed rule excludes from the surcharge 
ident~fication analysis the experience of any year in which 
the earned premium of the employer was less than the minimum 
premium established for that year. This elim1nates the impact 
of a surcharge on a small policynolder for '.>'hich even one 
claim involving ~edical only could result in an excessive loss 
ratio. The proposed rule also excludes employers who will 
qualify for 3n experience ;nodification factor in the future 
fiscal year as their losses are considered in the experience 
modification program. 

The experience appropriate for identification of a high
loss employer 1s up to three of the most recent complete 
fiscal years which is the same time frame evaluated for 
ratemaking, variable pric1ng and experience modification .. >. 
full three years of experience establishes a meaningful 
h1storic pattern. The exper1ence of an employer's active 
policy as well as any prior policies will be evaluated for the 
surcharge ~o as ~o rull~· acknowledge 3n ~mployer•s experience 
w1th the state ~una . 

. '1AR Notice ~o. ~-SS-12 17-9116/93 
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The loss ratio thresholds for an employer '"ith analyzed 
experience in all three years will be no less than 50 percent 
in each year and a combined ratlo of no less than 80 percent. 
The higher combined percentage is to eliminate the impact of a 
surcharge on a policyholder who had one bad accident year but 
the r-emainder of the three years have indicated less severe 
losses. The 80 percent combined percentage is the same 
percentage which currently qualifies an employer for the 
equitable rate category. 

The loss ratio threshold for an employer •.;ith analyzed 
experience in any two of the three years will be no less than 
100 percent in each year. This percentage is higher than the 
three year percentages ·•hich acknowledges experience limited 
t:) two years. 

The loss ratio threshold for an employer '"ith analyzed 
experience in any one of the three years will be no less than 
l25 percent. This percentage is higher than the two year 
percentage which acknowledges experience limited to one year. 

The intent of the rule is for the board to determine 
annually ·.;hether to implement the surcharge for the future 
fiscal year and if so to establish percentages for that year. 
The percentages for any year may exceed the thresholds set by 
the rule. 

Since the surcharge rule '~ill oe effective for only the 
last six months of ~'iscJl Jear ~994, the experience analyzed 
~lll be that of fiscal years 1990, 1991 and 1992 and employers 
ass1gned an experience modification factor for the last six 
months of fiscal year 1994 •o~ill be excluded from the 
analyzat1on process. 

'5. Interssted persons may submit their data, vier,;~s, or 
arguments, either orally or 1n ~riting, at the hearing. 
Written testimony ~ay be submitted to state fund attorney 
Nancy Butler, Legal Departroent, State Compensation Insurance 
?und, 5 South Ldst. Chance •3ulch, Helena, Montana 59604-4759 1 

no later than S:OO p.:n., October 14, 1993. 
6. The State Fund Legal and Underwriting Department 

have been designated to preside over and 

LegaC2o-unsel Rick Hill 
Rule Reviewer Chaict1an of the Board 

13wm<"> < -·-

r, General Couns21 

Certified to the Secretary of State September J, 1993. 

17-9/~6/93 ol.i\R :Jotice No. 2-55-12 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 4.10.206 dealing with 
licensing for pesticide 
operators 

NOTICE OF A PROPOSED AMEND
MENT of ARM 4.10.206 
relating to A Pesticide 
Operator's License 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on October 18, 1993, the department of agriculture 
proposes to amend the above mentioned ARM 4.10.206. 

2. The rule, as proposed to be amended, appears as 
follows (new material is underlined, material to be deleted 
is interlined). 

4.10.206 INDIYIDQALS REQUIRING A P£STICIQE 
OP£RATQR'S LICEffSE (l) remain the same. 

(2) Licensed operators shall be allowed to use and 
apply only those pesticides that the license~ or certified
licensed applicator he is supervised by is qualified to use 
and apply. A licensed operator may use general or 
restricted use pesticides within one hundred (100) miles of 
the applicator when he is under the direct supervision of a 
licensed or certified-licensed applicator, respectively. 
Licensed operators may not apply general or restricted use 
pesticides beyond one hundred (100) miles of the applicator. 

(3) remain the same. 
(4) Applicator employees required to become licensed 

operators shall make application for license on a form 
approved by the department. The license fee shall be ~ 
twenty-five dollars ~ ~ per applicant, provided that 
only the first two operator applicants per applicator 
business shall have to pay the ~ twenty-five dollars ~ 
~ licensing fee. Thereafter, the fee per additional 
applicant shall be ~ t§n dollars +&5+ lilQl. 

Fifteen dollars of the fee for each of the first two 
operators and $5 of the fee for each additional operator 
shall be deposited in the state special reyenue account as 
required by 80-8-205, f2l, MCA. 

(5) through (7) remain the same. 

AUTH: 80-8-105, MCA IMP: 80-8-205, MCA 

REASON: The proposed amendments are necessary in order to 
fund in part the waste pesticide and pesticide container 
collecting disposal and recycling program. The 1993 
legislature approved this program and authorized increased 
fees for pesticide applicators, dealers and operators. 

~11\R Clotice :'10. 4-14-62 17-9/16/93 
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3. Interested persons may submit their written data, 
views, or arguments concerning these amendments to Gary 
Gingery, Department of Agriculture, Agricultural Science 
Division, P.O. Box 200201, Helena, MT 59620-0201, no later 
than october 15, 1993. 

4. If a party who is directly affected by the 
proposed amendment wishes to express his data, views, and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to Gary Gingery, 
Department of Agriculture, P.O. Box 200201, Helena, MT 
59620-0201, no later than October 15, 1993. 

5. If the department receives requests for a public 
hearing under section 2-4-315, MCA, on the proposed 
amendment, from either 10% or 25, whichever is less, of the 
persons who are directly affected by the proposed amendment; 
from the Administrative Code Committee of the legislature; 
from a governmental subdivision or agency; or from an 
association having not fewer than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 151, based on 
the number of pesticide applicators in the state. 

4~· ... -

certified to the secretary of State September 1, 1993 

l ~-9/16/93 MAR Not~ce No. J-14-62 
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BEFORE THE BOARD OF CLINICAL LABORATORY SCIENCE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of new rules per
taining to clinical laboratory 
science practitioners 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF NEW 
RULES PERTAINING TO CLINICAL 
LABORATORY SCIENCE 
PRACTITIONERS 

1. On October 19, 1993, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, to consider the proposed 
adoption of new ntles pertaining to clinical laboratory 
science practitioners. 

2. The proposed ~ew rules will read as follows: 

"I BOARD ?RGANIZII.TION (1) The board of clinical 
laboratorz science practitioners hereby adopts and 
incorporates the organizational rules of the department of 
commerce as listed in chapter 1 of this title." 

Auth: Sec. 37·34-201, MCA; IM£, Sec. 2·4·201, MCA 

":cr PROCEDURAL RULES (1) The board of clinical 
laboratory science practitioners hereby adopts and 
incorporates the procedural rules of the department of 
commerce as listed in chapter 2 of this title.• 

Auth: Sec. 37-34-201, MCA; IMf, Sec. 2-4-201, MCA 

"III PUBLIC PAAT!CTPATION RULES (1) The board of 
clinical laboratory science practitioners hereby adopts and 
incorporates by this reference the public participation rules 
of the department of commerce as listed in chapter 2 of this 
title." 

Auth: Sec. 37-34·201, MCA; IM£, Sec. 2-3-103, MCA 

"IV APPLICATIONS FOR LICEN~E; (1) An applicat:ion 
for a license as a clinical laborat:ory science practitioner 
shall be submitted to the board office in Helena on 
application forms provided by the board. completed 
applications shall be examined for compliance with the board's 
statutes and rules. The information requirements which appear 
on the application form generally include applicant's 
educational history, work experience, and verification of 
license in other states, if applicable. 

(2) Every application shall be typed or written in ink, 
signed and accompanied by the appropriate application fee and 
by such evidence, statements or documents as therein required. 

(3) Upon receipt of a completed application for 
licensure, the Board shall notify the applicant, in writing, 
of the results of the evaluation of his application within 30 
days. 

MAR Notice No. 8-l3-l 17-9/16/93 
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(4) Approved applications and all documents filed in 
support thereof shall be retained by the board with the 
provision that the board may permit such documents to be 
withdrawn upon substitution of a true copy. 

15) An incomplete application shall be returned to the 
applicant with a statement regarding incomplete portions. The 
applicant must correct any deficiencies and re-submit the 
application. Failure to re-submit the application shall be 
treated as a voluntary withdrawal of the application. 

(6) The board may request such additional information 
or clarification of information provided in the application 
as it deems reasonably necessary." 

Auth: Sec. 37-34-201, MCA; IM£, Sec. 37-34-201, 37-34-
305, MCA 

"V LICEN$ING BY RECIPROCITY (1) In addition to 
meeting the requirements of section 37-34-304, MCA, an 
applicant for licensure by reciprocity must comply with the 
following: 

(a) The applicant must cause his original state, 
territory or country of licensure to provide the board with 
official written verification of current licensure on an 
official form; and 

(b) the candidate must complete and file with the board 
a notarized application for licensure by reciprocity provided 
by the board, and the required application fee.• 

Auth: Sec. 37-34-201, MCA; ~. Sec. 37-34-304, MCA 

"VI FEES (1) Fees shall be transmitted by check payable 
to the board of clinical laboratory science practitioners. 
The board assumes no responsibility for loss in transit of 
such remittances. Applicants not submitting the proper fees 
will be notified by the department. Fees are non-refundable. 

(2) The fees shall be as follows: 
(a) original application fee: 
(i) clinical laboratory scien~ist 
(ii) clinical laboratory specialist 
(iii) clinical laboratory technician 
(b) temporary license fee 
(c) renewal fee 
(d) late renewal fee lin addition to 

renewal feel 
(e) reciprocity fee 

$90.00 
90.00 
90.00 

100.00 
30.00 

30.00 
75.00 

If) duplicate license fee 15.00 
Auth: Sec. 37-34-201, MCA; IMP, Sec.37-34-201, MCA; 

"VII RENEWAL I 1) All clinical laboratory science 
practitioners' licenses will expire on May 1 of each year, 
~ommencing in the year 1995. A renewal notice will be sent by 
~he board to each license holder to the last address in the 
board's files. Failure to. receive such notice shall not 
relieve the license holder of his obligation to pay renewal 
:ees in such a manner thac they are received by the department 

l/-9/ 16/93 ~R Notice ~o.8-lJ-l 
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on or before the renewal date. All licensees must submit the 
proper renewal fee and any other forms or documents required 
by the board. 

12) A renewed license shall be valid for one year 
following the expiration date of the previously held 
~icense/certificate. 

(3) Any licensee who fails to pay renewal fees in such a 
manner that they are received by the department on or before 
t~e renewal date shall pay a late renewal fee. Any person 
failing to renew a license within 45 days of the expiration 
date will be considered to have forfeited the license. 
Thereafter, the individual shall be treated as a new applicant 
for licensure, and shall be required to comply with all 
statutes and rules relating to new applicants for a license." 

Auth: Sec. 37·34-201, MCA; l.MR, Sec. 37·34-305, MCA 

"VIII MINIMUM STANPARDS FOR LICENSURE (1) In addition 
to the requirements of section 37-34-303, MCA, applicants for 
licensure shall meet the following additional qualifications: 

(a) Applicants for a license as a clinical laboratory 
scientist must have graduated from an accredited college or 
university with a baccalaureate degree with at least 36 
semester or 54 quarter hours in the physical and biological 
sciences. The applicant must also have passed a generalists 
examination offered by either the NCA !national certif~cation 
agency for medical laboratory personnel) or the ASCP (American 
society of clinical pathologists) . 

(b) Applicants for a license as a 8linical laboratory 
specialist must have graduated from an accredited college or 
university with a baccalaureate degree with at least 36 
semester or 54 quarter hours in the physical and biological 
sciences. The applicant must also have passed a specialist 
examination offered by either the NCA (national certificatlon 
agency far medical laboratory personnel), ASCP (American 
society of clinical pathologists) or the ASM (American society 
of microbiologists). The following are areas of clinical 
laboratory science for which the board will grant a 
specialist's license: 

(i) clinical chemistry; 
Iii) hematology; 
(iil)micrabiology; 
livl cytology; 
(v) immunohematology; and 
lvil cytogenetics. 

(c) Applicants for a license as a clinical laboratory 
technician must have graduated with an associate degree or 
possess 60 semester or 90 quarter hours in a science-related 
discipline, or completed a military medical laboratory 
training program of at :east 12 months in duration. The 
applicant must also have passed a technician examination 
offered bv either the NCA (national certification agency for 
medical laboratory personnel), ASCP (American society of 
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clinical pathologists) , or the AMT (American medical 
technologists)." 

Auth: Sec. 37-34-201, MCA; IM£, Sec. 37-34-303, MCA 

" IX UNPROFESSIONAL CONPUCT For the purpose of 
implementing the provisions of section 37-34-306, MCA, the 
board defines "unprofessional conduct" as follows: 

(1) resorting to fraud, misrepresentation or deceit in 
obtaining a license; 

(2) aiding, abetting, assisting, or hiring an individual 
to violate or circumvent any of the laws relating to licensure 
under Title 37, chapter 34, MCA. 

(3) having a clinical laboratory science or related 
license denied, suspended, revoked, placed on probation, or 
voluntarily surrendered in another jurisdiction; 

(4) pleading guilty to or having been found guilty of a 
crime that relates adversely to the licensee's practice of 
clinical laboratory science or to the ability of the licensee 
to practice clinical laboratory science; 

(5) pleading guilty to or having been found guilty of a 
crime involving fraud, deceit, theft, or other deception; 

(6) violation of a disciplinary order of the board; 
(7) failure to report to the board facts known to the 

licensed individual regarding the unlicensed or otherwise 
il:egal practice of clinical laboratory science in the state 
of Montana. 

(8) failure to cooperate with an investigation by staff 
for the board; 

(9) practice beyond the scope of practice encompassed by 
the license; 

(10) failure by a licensed supervisor of a clinical 
laboratory technician to be accessible at all times that 
testing is being performed by the technician in order to 
provide on site, telephonic, or electronic consultation. 

(11) assault or abuse of a patient; 
(12) violating the confidentiality of information or 

knowledge concerning a patient; 
(13) inaccurately recording, falsifying or otherwise 

altering any laboratory test." 
Auth: Sec. 37-34-201, MCA; ~. Sec. 37-34-306, MCA 

REASON: These rules are being proposed pursuant to the newly 
enacted authority of 37-34-101, et seq., MCA, as mandated by 
the 1993 Legislature. The fees are being set commensurate 
with program area costs. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
C~inical Laboratory Science Practitioners, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513, to be received no 
later than 5:00p.m., October 18, 1993. 

MAR :>lot ice No. 8-l 3-l 
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4. Lance L. Melton, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF CLINICAL LABORATORY 
SCIENCE PRACTITIONERS 
JoANN SCHNEIDER, CHAIRMAN 

/ ' ~ 4 
BY: { ;J_ .~ ~:)~/'l___ 

ANDY POOLE, ~fUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

ROBERT P. VERDON, RULE REVIEWER 

Certified to the Secretary of State, September 3, 1993. 

YiAR )lotice ~~o. 8-13-1 l7-9/l6/93 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to outfitter operations plans 
and conduct of outfitters and 
guides, and the proposed 
adoption of a rule pertaining 
to unprofessional conduct 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
AND ADOPTION OF RULES 
PERTAINING TO THE 
OUTFITTING AND GUIDING 
INDUSTRY 

1. On October 8, 1993, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, to consider the proposed 
amendment and adoption of rules pertaining to the outfitting 
and guiding industry. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.39.504 LICENSURE--APPROVED OUTFITTER OPERATIONS PLAN 
(1) through (2) will remain the same. 
(3) In order to determine if the intended use will cause 

a conflict with existing use the board may serve notice to the 
public, the Montana department of fish, ~ildlife, and parks 
administrative offices, and federal and state land management 
agencies in the area of intended use for the purpose of 
soliciting comments. ~e aete~iHatioH 6' the eea~a shall be 
based oH eemmeftts ~eeeivea. The board shall consider any 
comments received in makins a final determination on whether 
to approve an operations plan. 

(4) through (13) will remain the same." 
Auth: Sec. 37-1-131, 37-47-201, MCA; IMP, Sec. 37-47-

201, 37-47-301, 37·47-302, 37-47-304, 37-47-307, 37-47-308, 
MCA 

REASON: This amendment is being proposed so that the board 
can reclaim the authority of regulating the outfitters under 
this provision rather than delegating this authority to other 
agencies and to the public. 

"8 . 3 9 . 7 01 CONPUCT- -STANPMDS OF OUTFITTER AND 
?ROFESSIONAL GU!PE (1) through (1) lg) will remain the same. 

(h) shall certify eHl' these Henr siaents fie e~ sfie 
iHtenas te previde the f~netieHe ef aH etltfitte~ fe~. as 
defiHed is seeLoH 37 i7 Hll (5), !!CA, definiti:eH ef etltHtter, 
asd fro~ wfie~ fie or she has received a r~ll deposit as listed 
~a ~is er her e~tfitt-~·s printed mate~ials, as •eq~i~ed b~ 
~~ 3.39.702(1); a nonresident for a license only if: 

l 7-~1 /16/93 rma ~otice ~o. 8-39-9 
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(i) the outfitter intends and does dir~ct the 
nonresident's hunting and advises the applicant of game and 
trespass laws of the state: and 

(iil the outfitter has individually received a full 
deposit from the nopresident as listed in his or her 
outfitter's pripted materials. as required by ARM 8.39.702: 

(i) through (s) will remain the same." 
Auth: Sec. 37-1-131, 37-47-20 1 , MCA; ~. Sec. 37-47-

£Q.l, 37-47-301, 37-47-302, 37-47-341, 37-47-402, 37-47-404, 
MCA 

REASON: This amendment will bring the conduct requirements 
into line with the requirements for certification of a non
resident hunter for a big game license. 

"8.39.702 CONPQCT--APD!TIONAL REQUIRED OUTfiiTER 
PROCEPPRES (1) Outfitters or an authorized agent shall 
furnish clients with a current and complete rate schedule, 
which shall include all charges and the mode of payment 
acceptable, a deposit policy, and deposit refund policy, all 
in writing, for services offered. ~e e~tfitter shall aawise 
e~e eliefte ift -ritiftg ef aft~ ai!fereftees ift rates er pelie~es 
@rem tfteee p~blished. After the outfitter receives and 
accepts the deposit from the cl~ent, the outfitter shall not 
change the rates and/or policies from those published without 
the written consent of the client." 

(2) and (3) will remain the same." 
Auch: Sec. 37-1-131, 37-47-201, MCA; lMf, sec. ~ 

~. 37-47-301, MCA 

REA$0N: This amendment is necessary to better protect the 
public from having a last minute change imposed on them after 
a substantial investment of time and money. The current rule 
allows an outfitter to change the terms without the client's 
consent at any time. 

3. The proposed new rule will read as follows: 

"I MISCONPUCT Misconduct, for purposes of defining 
subsection 19) of section 37-47-341, MCA, is determined by che 
board to mean conduct of either a licensed outfitter or 
licensed professional guide which fails to conform to the 
accepted standards of the outfitting and guiding profession 
and which could jeopardize the health, safety and welfare of 
the public, and shall include the following: 

(1) any violation of ARM sections 8.39.701 through 
8.39.707; 

(2) failure to account, in records submitted to the 
board with the outfitter's renewal application, for every 
client certified under the set aside license as provided in 
section 87-2-511, MCA; 

(3) use of the set aside license for purposes of a drop 
camp in which the outfitter does not provide personal 
outfitting and/or guiding services to the client; 

(4) failure to adequately provide for a client's safety; 
15) assault or abuse of a client; 

l /--.9/l(.i/03 
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(6) failure to cooperate with a board-authorized 
investigation; 

(7) resorting to fraud, misrepresentation or deceit in 
taking the licensing examination or in obtaining a license; 

(8) aiding, abetting, assisting, or hiring an individual 
to violate or circumvent any of the laws relating to licensure 
under Title 37, chapter 47, MCA. 

(9) delegation of functions to a guide that are 
restricted to the practice of an outfitter; 

(10) failure to provide adequate supervision of a guide; 
(11) acting beyond the scope of activities for which the 

individual is licensed; 
(12) having hunting or fishing privileges suspended, 

revoked, placed on probation, or voluntarily surrendered in 
the state of Montana, or any other jurisdiction; 

(13) having a license to act as an outfitter or guide 
denied, suspended, revoked, placed on probation, or 
voluntarily surrendered in another jurisdiction; 

(14) pleading guilty to or having been found guilty of a 
crime that relates adversely to the licensee's practice of 
outfitting or to the ability of the licensee to practice 
outfitting; 

(15) pleading guilty to or having been found guilty of a 
crime involving fraud, deceit, theft, or other deception; 

(16) violation of a disciplinary order of the board; 
(17) failure to properly license a guide in accordance 

with ARM 8.39.505; and 
(18) failure to report to the board facts known to the 

licensed individual regarding the unlicensed or otherwise 
illegal practice of outfitting or guiding in the state of 
Moncana. rt 

Auth: Sec. 37-47-201, MCA; IMf, Sec .. 37-47-341, MCA 

REA$ON: This rule defines misconduct in compliance with 
statutory amendments of section 37-47-341, MCA, enacted by the 
1993 Legislature. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Outfitters, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no ~ater than 5:00p.m., 
October 14, 1993. 

5. Lance L. Melton, attorney, has been designated to 
preside over and conduct the hearing. 

ROBERT P. VERDON 
Rule Reviewer 

BOARD OF OUTFITTERS 
IRVING L. "MAX" CHASE, CHAIRMAN 

. ' \ c I 
BY: I 

ANDY POOLE, DEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the secretary of State, September 3, 1993. 

~AR ~otic8 ~o. 8-39-9 
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BEFORE THE BOARD OF PHARMACY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matcer of the proposed 
amendment of a rule pertaining 
co :ees and the proposed 
adopcion of new rules percain
ing to out-of-state mail 
service pharmacies 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF 8.40.404 FEE SCHEDULE AND 
THE PROPOSED ADOPTION OF NEW 
RULES PERTAINING TO OUT-OF
STATE MAIL SERVICE 
PHARMACIES 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 16, 1993, the Board of Pharmacy proposes 
to amend and adopt the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"9.40.404 FEE SCHEDULE (1) through (17) will remain the 
same. 

(181 Out-of-state mail service pharmacy ~ 
initial license 

(~91 out-of-state mail seryice oharroacy ~ 
renewal" 

Auth: Sec. 37-1-134, 37-7-201, 50-32-103, MCA; lM£, Sec. 
37-1-134, 37-7-201, 37-7-302, 37-7-303, 37-7-321, 37-7-703, 
MCA 

REA50N: The above-mentioned fees are being added to make them 
commensurate with program area costs since the implementation 
of 37-7-701 through 37-7-711, MCA, amended in the 1993 
Legislature adding out-of-scate mail service pharmacies to the 
programs administered by che Board of Pharmacy. 

3. The proposed new rules will read as follows: 

"I LICENSURE OF OUT-OF-STATE MAIL SERVICE PHARMACIES 
(ll No out-of-state pharmacy shall ship, mail, or 

deliver prescription drugs and/or devices to a patient in this 
scate unless licensed by the Montana Board of Pharmacy." 

Auth: Sec. 37-7-201, MCA; IM£, Sec. 37-7-703, MCA 

''II WENT OF RECORD ( 1 l Each out- of- state mail service 
pharmacy that ships, mails, or delivers prescription drugs 
and/or devices to a patient in the state of Montana shall 
designate a resident agent in Montana for service of process. 

(2) Any such out-of-state mail service pharmacy that 
does not so designate a registered agent and that ships, 
mails, or delivers prescription drugs and/or devices in the 
state of Montana shall be deemed an appointment by such out
of-state mail service pharmacy of t~e secretary of state co be 
its true and lawful attorney, upon whom may be se~ed all 
:egal process in any action or proceeding against such 
phariTacy growing out of or arising from such delivery. 

~!AR ~1otice 'lo. 8-40-3"7 1'7-9/16/93 
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13) A copy of any such service of process shall be 
mailed to the out-of-state mail service pharmacy by the 
complaining party by certified mail, return receipt requested, 
postage prepaid, at the address of such out-of-state mail 
service pharmacy as designated on the pharmacy's application 
for licensure in this state. 

(4) If any such pharmacy is not licensed in this state, 
service on the secretary of state of Montana only shall be 
sufficient service." 

Auth: Sec. 37-7-201, MCA; IM£, Sec. 37-7-703, MCA 

"III CONDITIONS OF LICENSURE (1) As condlt:iOns nf 
licensure, the out-of-state mail service pharmacy must comply 
with the following: 

(a) be registered in this state as a foreign 
corporation; 

(bl be licensed and in good standing in the state of 
Mont:ana; 

(c) maintain, in readily retrievable form, records of 
legend drugs and/or devices dispensed to Montana patients; 

(d) supply upon request, all information needed by the 
Montana board of pharmacy to carry out the board's 
responsibilities under the st:atutes and regulations pertaining 
to ouc-of-stat:e mail service pharmacies; 

(e) maincain pharmacy hours that permit the timely 
dispensing of drugs co Montana patients and provide reasonable 
access for the Montana patients to consult with a licensed 
pharmacist about such patients' medications. 

if) Provide toll-free telephone communication 
consultation between a Montana patient and a pharmacist at the 
pharmacy who has access to the patient's records, and ensure 
:hat said telephone number(s) will be placed upon the label 
affixed to each legend drug container." 

Auth: Sec. 37-7-201, MCA; JMf, Sec. 2-18-704, 37-7-701, 
37-7-702, 37-7-703, 37-7-704, 37-7-706, MCA 

"IV COHPLIANCE (1) Each out-of-state mail service 
pharmacy shall comply with the following: 

(a) All statutory and regulatory requirements of the 
state of Montana for controlled substances, including those 
that are different from federal law or regulation, unless 
compliance would violate the pharmacy drug laws or regulations 
of the state in which the pharmacy is located. 

(b) All statutory and regulatory requirements of the 
state of Montana regarding drug product selection laws, unless 
compliance would violate the laws or regulations of the state 
in which the pharmacy is located. 

lc) Labeling of all prescriptions dispensed, to include 
but not be limited to identification of the product and 
quantity dispensed. 

(d) All the statutory and regulatory requirements of the 
state of Montana for dispensing prescriptions in accordance 
with the quantities indicated by the prescriber, unless 
compliance would violat:e laws or regulations of the state in 
which the pharmacy is located." 

:-u"\R :>~ot:~ce> :>~o. 8-40-37 
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Auth: Sec. 37-7~201, MCA; IM£, Sec. 37-7-701, 37·7·703, 
MCA 

"V POLICY AND PROCEDURE MANUAL (ll Each aut-at-state 
~ail service pharmacy shall develop and provide the resident 
board ot pharmacy with a policy and procedure manual chat sees 
forth; 

(a) Normal delivery protocols and times; 
(b) The procedure to be !allowed if ~he patient's 

medication is not available at the out-of-state mail service 
pharmacy, or if delivery will be delayed beyond the normal 
delivery time; 

(c) The procedure to be fallowed upon receipt of a 
prescription for an acute illness, which policy shall include 
a procedure for delivery of the medication to the patient from 
the nonresident pharmacy at the earliest possible time (i.e., 
courier delivery) , or an alternative that assures the patient 
the opportunity to obtain the medication at the earliest 
possible time. 

(d) The procedure to be followed when the out-of-state 
mail service pharmacy is advised that the patient's medication 
has not been received within the normal delivery time and that 
the patient is out of medication and requires interim dosage 
until mailed prescription drugs become available. " 

Auth: Sec. 37·7-201, MCA; :M£, Sec. 37-7-703, MCA 

"VI DISCIPLINARY ACTJ;QN Except in emergencies that 
=onstitute an immediate threat to public health and require 
prompt action by the board, the Montana board of pharmacy 
shall file a complaint against any out-of-state mail service 
pharmacy that violates any statute or regulation of Montana 
with the board in which the out-of-state mail service pharmacy 
is located. If the board in the state in which the out-of
state mail service pharmacy is based fails to resolve the 
violation complained of within a reasonable time, (not less 
than ninety days from the date that the complaint is filed) , 
disciplinary proceedings may be instituted in Montana before 
::he board. '' 

Auth: Sec. 37·7-201, MCA; IM!?., Sec. 37-7-703, 37-7-704, 
37-7-711, MCA 

"VII REGISTRATION OF PHAAMAC:ST IN CHAAGE OE DISPENSING 
TO MQNTANA (1) Each out-of-state mail service pharmacy that 
ships, mails, or delivers prescription drugs and/or devices to 
a patient in the state of Montana shall identify a pharmacist 
in charge of dispensing prescriptions for shipment to Montana. 
Each pharmacist so identified shall meet the following 
requirements: 

(a) be licensed in good standing in the state in which 
the out-of-state mail service pharmacy is located; 

(b) be properly listed an che application form 
prescribed by the board; 

(cl comply with all applicable Montana laws and rules; 
(dl notify the Montana board prompt~y of any relevant 

c~anges in ~mployrnent or address, etc.; 

:1AR :Jot:~ce :Jo. 8-40-31 17-9/l6/93 
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(e) notify the Montana board promptly of any 
disciplinary actions initiated and/or finalized against the 
pharmacist's license." 

Auth; Sec. 37-7-201, MCA: IMP, Sec. 37-7-703, MCA 

"VIII USE OF PHl\RMACY TECHNICIANS BY OUT-OF-STATE MAIL 
SERVICE PHARMACIES (1) Any application for out-of-state mail 
service pharmacy licensure from a facility located in a state 
which does not regulate the use of pharmacy technicians shall 
not be required to include information on supervisor to 
technicians ratios, or submit a pharmacy technicians 
utilization plan for approval by the Montana board. 

(2) Any application for out-of-state mail service 
pharmacy licensure from a facility located in a state which 
does regulate the use of pharmacy technicians shall provide 
information on the supervisor to technician ratio allowed in 
the resident state, and: 

(a) if the ratio is greater than the maximum ratio 
allowed for in-state retail pharmacies (2:1 if engaged in 
intravenous admixture and other sterile product preparation, 
filling of unit dose cassettes, prepackaging, or bulk 
compounding), provide a copy of the pharmacy technician 
utilization plan for board approval; or 

(b) if the ratio is not greater than the maximum ratio 
allowed for in-state retail pharmacies, provide verification 
of the facility's use of this ratio." 

Auth: Sec. 37-7-201, MCA; !Mf, Sec. 37-7-703, MCA 

R~ASON: The proposed rules will implement the sections in 
Title 37, chapter 7 that deal with out-of-state mail service 
pharmacies, as mandated by the 1991 Legislature and amended by 
the 1993 Legislature. 

4. Interested persons may present their data, views or 
arguments concerning the proposed amendment and adoptions in 
writing to the Board of Pharmacy, Lower Level, Arcade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana 
39620-0513, to be received no later than 5:00p.m., October 
14, 1993. 

5. If a person who is directly affected by the proposed 
amendment and adoptions wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request 
along with any comments he has to the Board of Pharmacy, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0407, to be received no later than 5:00 
p.m., October 14, 1993. 

6. If the Board receives requests for a public hearing 
on the proposed amendment and adoptions from either 10 percent 
or 25, whichever is less, of those persons who are directly 
affected by the proposed adoption, from the Administrative 
Code Committee of the legislature, from a governmental agency 
or subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 

17-9/16/93 MAR ~otice ~o. 8-40-37 
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the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 117 based 
on che 1166 licensees in Montana. 

BOARD OF ?HARMACY 
ROBERT KELLEY, PRESIDENT 

Certified to the Secretary of State, September 3, 1993. 

l';'-9/16/93 
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BEFORE THE MONTANA LOTTERY COMMISSION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to retailer commission 

NOTICE OF THE PROPOSED 
AMENDMENT OF 9.127.407 
RETAILER COMMISSION 
NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on October 16, 1993, the Montana Lottery Commission 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.127.407 RETAILER COMMISSION (1) will remain the 
same. 

(a) Each retailer is assigned a weekly instant ticket 
sales base created by using his own average weekly instant 
and/or on-line sales over at least six months. 

(b) through (h) will remain the same." 
Auth: Sec. 23-7-202, 23-7-301, MCA; IMP, Sec. 23·7-301, 

MCA 

REASON: This rule is being amended to use instant and/or on
line sales when establishing retailers• weekly sales bases. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Montana Lottery Commission, 2525 North Montana, Helena, 
Montana 59620, to be received no later than 5:00p.m., October 
14, 1993. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Montana Lottery Commission, 2525 Ncrth 
Montana, Helena, Montana 59620, to be received no later than 
5:00p.m., October 14, 1993. 

s. If the Lottery Commission receives requests for a 
public hearing on the proposed amendment from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendment, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 

o!AR Not~ce No. 8-127-9 



percent of those persons directly affected has been determined 
to be 80 based on the 797 licensees in Montana. 

~ .. 
I·.· o. 8~ 

MONTANA LOTTERY COMMISSION 
BECKY ERICKSON, CHAIRMAN 

~ j 

BY: ~='!'j~;~~.y"-=-/'-d-1=·' o-=')'1'-<t:.;.~~=--=~~ 
~E M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 3, 1993. 

:·1AR :-lot~ce ;))o. 3-127-9 17-9/16/93 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 11.7.601, 11.7.602, 
and 11. 7. 608, and the reoeal 
of 11.7. 611 pertaining- to 
foster care support services. 

NOTICE OF PROPOSED AMENDMENT 
OF RULES 11.7.601, 11.7.602, 
AND 11.7.608, AND THE REPEAL 
OF 11.7.611 PERTAINING TO 
FOSTER CARE SUPPORT SERVICES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On October 28, 1993, the Department of Family Services 
proposes to amend Rules 11.7.601, 11.7.602, and 11.7.608, and to 
repeal 11.7.611, pertaining to foster care support services. 

2. The rules as proposed to be amended read as follows: 

11.7.601 FOSTER CARE SUPPORT SERVICES. PURPOSE The purpose 
of this subchapter is to establish eligibility criteria for foster 
care support services. Payment for foster care support services 
may be made on behalf of foster children who require diapers, 
clothing, respite care, aiee8r~ aiae, eraeepereae~ee, and other 
specific special services which are not available from other 
sources. 

AUTH: Sec. 41-3·1103 and 52-2-111. MCA. 
IMP: Sec. 41-3-1103 and 52-2-111. MCA. 

11.7.602 FOSTER CARE SUPPORT SERVICES. DEFINITIONS For the 
purposes of this rule, the following definitions apply: 

Subsection (1) remains the same. 
(2) "Foster care support services" means a diaper allowance, 

clothing allowance, respite care allowance, aiee slippere alle~faeee 
or other special need allowance paid on behalf of a foster child 
who has a documented need for such foster care support services. 

Subsections (3) and (4) remain the same. 
(5) "Supplemental services allowance" means payments made on 

behalf of a foster child who requires meaieall: eF educationally 
related services or equipment which is not available from any 
other source. Special needs include eraeepertatiee, e~e~e~eaie 
eeF • ieee aea ae ieee, eye §'laeeee. aHa any ~ documented 
special requirements necessary for the foster child, subject to 
the conditions and limitations set forth in ARM 11.7.608. 

Subsection :6) remains the same. 
(7) "Diet Jtl~~eFt alle>waaee" !l!eaee ~a}'llleRts maeie ea ee!.alf 

ef a fester efiila wfie Fe~~iree e~eeial aietary Stlfl~lemeets, aieis 
<H'- EeFmHlas te !l!aif\taiH t~<> B.eaHfl ef the z~i:a. Biet sHfl!3SFt 
a1leaaeees are SHB]-et Ee the eeHaitieHs aHa iim1tae'eHs set feltfi 
i.R .'.:.'l/4 11.7. 611. 
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AUTH: Sec. 41-3-1103 and 52-c-~ll :v!CA. 
:MP: MCA. 

11.7.608 FOSTER CARE .SUPPORT SERVICES SUPPLEMENTAL 
SERVICES ALLOWANCE Subsections Ill and 12) ~emain the same. 
I 3 I A supplemental services allowance for transportation 

osts will be authorized onlv for foster children who must travel 
o secure ::~ecessary ffieel:ieal· se:evieee sr special educational or 
ra~ning services. 

Ia) To be eligible for reimbursement for transportat~on 
costs, :he following requirements muse be met: 

(i) travel one-way must be ten or more miles; and 
Iii) transportat:ion is necessary to obtain services not: 

reasonably available in closer proxim~ty to foster parent:s' 
residence; and 

liiil transportation is approved in advance by the depart-
ment. 

iel 'l'ral'ls!'et>tatiel'l saall ee 13·1 efle 'ease elE'!"Sl'lsi, e availael e 
ffieaHe s~ieaele ee efie feeeer efiila's ffieaieal l'leeas. 

( 4 I Sl:l~~leffieHeal se:e·>'ises alie••aHees ier ez efie~eaie er 
e£'1;8eaeaeie se:evieee sft.all ee ~aia ae: a t>ae:e Ret ee eneeea efle 
meaieaia raee is~ s~efl ael;ieee. 

+s+ ~ .".11 eEfier e~upplemental services allowances shall be 
limited to ~he lesser of: 

{a.) ~ct'.lal costs,. or 
(b) $87.50 per mont:h per chi:d. 

AUTH: Sec. 41-3-1103 and 52-2-111. MCA. 
IMP: Sec. 41-3-1103 and 52-2-111. MCA. 

3. Th~ Rule 11.7.611 FOSTER CARE SUPPORT SERVICES, DIET 
SUPPORT ALLOWANCE as proposed to be repealed >S on page ~l-326 
of :he Administ:rative Rules of Montana. 

AUTH: sec. 41-3-1103. and 52-2-11 1 • MCA. 
IMP: Sec. 41-3-1103. and 52·2-lll. MCA. 

4. The proposed amendments and repeal of r-ules in this 
not:ice are intended to delete provisions obligating department
funded foster care support: services so that such services may be 
:"unded through the Mont: ana Medicaid program. As long as che 
department retains ?rimary responsibility for these support 
services under the rules proposed to be amended and repealed, 
Medicaid funding will be unavailable. 

5. The proposed amendment: a and repeal of rules will be 
er:ect~ve for services provided on or after July 1, l993, so ~hat 
cover-age for services under Montana Medicaid may be retroactive to 
the beg~nning of the r:~scal year. No adverse effect upcn 
providers or recip~ents is anticipat:ed under this rule-making. 

6. Interested persons may subm~t their dat:a. views or 
arguments to the proposed amendments and repeal in writing :o the 
Otf~ce ~i ~egal Affa1=s. D~partmenc of ~amily S~rv~cesl 48 North 
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wast Chance Gulch, ~.o. Box 8005, Helena, Moncana 59604, no later 
chan October 17, 1993. 

. . If a person who is directly affected by the proposed 
amendments and repeal wishes to express daca, views and arguments 
orally or in writ::.ng at a public hearing, that person must make a 
•JJritcen request for a public hearing and submit such request, 
along with any '"'ritten comments, to the Office of Legal Affairs, 
Department of Family Services, 48 North Last Chance Gulch, P.O. 
Box 8005, Helena, Montana 59604, no later than October 17, 1993. 

8. If the Department of Family Services receives requests for 
a public hearing on the proposed amendments and repeal from either 
10% or 25, whichever is less, of those persons who are directly 
affected by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision, or from an association having no less than 25 members 
who are directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

~EPARTMENT OF FAMILY SERVICES 

Hank Hudson, Director 

~.:?.::~m 
Certified to the Secretary of State, September 3, ~993. 

17-9/16/93 AAR ~ot:cce No. 11-iil 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.14.501, 506, 521, 540, 
and 701, dealing with municipal 
solid waste management 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Solid Waste) 

1. on October 6, 1993, at 1:00 p.m., the department will 
hold a public hearing in Room C209, Side 2, of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined) : 

16.14.501 PURPOSE AND APPLICABILITY (1)-(3) Remain the 
same. 

ill Tlli!.._ effective dates of ARM 16.14.506 and 
16.14.52111) Cel and Cgl are extended until April 9. 1994. as 
they apply to existing landfill units and lateral extensions to 
existing units that meet the following requirements: 

l& the unit disposed of less than 100 tons per day of 
solid waste between october 9. 1991. and October 9, 1992; 

lQl the unit does not dispose of more than an average per 
month of 100 tons per day of solid waste between october 9, 
1993 and April 9. 1994; and 

1£l the unit is not on the national priorities list CNPLl 
as found in 40 CFR. part 300. appendix B. 

l2l. Existing MSWLF units that meet the requirements for 
the small community exemption found in ARM 16.14.506116) or the 
reguirements of C4l above that receive waste after October 9, 
1993, and stop receiving waste prior to April 9~ 1994, are only 
subiect to the final cover requirements found in ARM 16.14.530. 
Final cover must be installed by October 9 I 1994. Owners or 
operators that fail to complete cover installation by october 
9 I 1994, are subiect to all of the reauirements of this sub
chapter unless otherwise specified. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16.14.506 DESIGN CRITERIA FOR LANDFILLS (1)-(16) Remain 
the same. 

(17) The requirements of this rule are effective October 
9 I 1993, except for the existing landfill units and lateral 
extensions to existing units defined in ABM 16.14.501(4). which 
must comply by April 9. 1994. 
AUTH: 75-10-204, MCA; IMP: 75-10-204 1 MCA 
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16. 14. 521 SPECIFIC OPEBATIONhL AND MAINTENANCE REQUIRE
MENTS -- SOLID WASTE MANAGEMENT SYSTEMS ( l)- ( J) Remain the 
same. 

iil Subsections Ill lei and lgl of this rule are effective 
October 9. 1993. except that the application of those subsec
tions to the existing landfill units and lateral extensions to 
existing units defined in ARM 16.14. 501C4l is delayed until 
April 9. 1994. 

(4) Remains the same but is renuabered (5). 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16. 14, 540 FINANCIAL ASSURANCE REQUIREMENTS FOR CLASS II 
LANDFILLS (1) (a) Remains the same. 

(b) The requirements of this rule are effective April 9, 
B-9-4- 1995, except for units meeting the requirements of ABM 
16.14.5061161, which must comply by october 9. 1995. 

(2)-(4) Remain the same. 
(5) (a) (i)-(iv) Remain the same. 
(v) The initial payment into the trust fund must be 

made before the initial receipt of waste or before the applica
~ effective date of this section (April 9 1 1994) as specified 
in Ill lbl above, whichever is later, in the case of closure and 
post-closure care, or no later than 120 days after the correc
tive action remedy has been selected in accordance with the 
requirements of ARM 16.14.708. 

(vi)-(viii) Remain the same. 
(b) A surety bond may be used to guarantee payment or 

performance under the following circumstances: 
( i) An owner or operator may demonstrate financial as

surance for closure or post-closure care by obtaining a payment 
or performance surety bond which conforms to the requirements 
of this paragraph. An owner or operator may demonstrate finan
cial assurance for corrective action by obtaining a performance 
bond which conforms to the requirements of this paragraph. The 
bond must be effective before the initial receipt of waste or 
before the applicable effective date of this section, (April 9, 
~ as specified in Ill Cbl aboye, whichever is later, in the 
case of closure and post-closure care, or no later than 120 
days after the corrective action remedy has been selected in 
accordance with the requirements of ARM 16.14. 708. The owner 
or operator must submit a copy of the bond to the department 
and place a copy in the operating record. The surety company 
issuing the bond must, at a minimum, be among those listed as 
acceptable sureties on federal bonds in Circular 570 of the 
U.S. department of the treasury and licensed to do business in 
Montana. 

(ii)-(vii) Remain the same. 
(c)-(h) Remain the same. 

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

16.14.701 PURPOSE AND APPLICABILITY 
same. 

(1) Remains the 

(2) Compliance with the requirements of this subchapter 
mus~ be implemented according to the following schedule: 

l 7 -Sl/l6/93 MAR ~ot~ce No. 16-2-433 



-2085-

(a)-(b) Remain the same. 
(c) Existing Class II disposal units and lateral expan

sions that serve a geographic area with a population of 4,999 
persons or less. except those meeting the requirements of ARM 
16.14.5061161. must comply with this subchapter according to 
the following schedule: 

(i)-(iii) Remain the same. 
1£1 Owners and operators of all MSWLF units that meet the 

conditions of ARM 16.14.506116) must comply with the reaui;re
ments af this subchapter according to the following schedule: 

lil All MSWLF units less than two miles from a drinking 
water intake !surface or subsurface) must be in compliance and 
have commenced ground water monitoring by October 9, 1995: and 

liil All MSWLF units greater than two miles from a drin~
ing water intake (surface or subsurface) must be in compliance 
apd have commenced ground wate;r monitoring by October 9, 1996. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, 75-10-207, MCA 

3. The department finds it necessary to propose these 
amendments to the rules in order to keep the effective date of 
these rules in line with the proposed delayed effective date of 
the U.s. Environmental Protection Agency regulations. The 
proposed rule change will postpone the effective date for ex
isting smaller landfills, and postpone the effective date far 
financial assurance requirements for all existing landfills to 
allow EPA to promulgate financial tests. 

4 . Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to F. Patrick Crowley, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than October 15, 1993. 

5. Dayna Shepherd has been designated to preside over 
and conduct the hearing. 

Certified to the Secretary of State September 3. 1993 

~AR ~ot1ce ~o. 16-2-~33 1>~/16/93 
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STATE OP' MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 

In the matter of proposed 
amendments of 36.12.202 
through 36.12.210, 36.12.212 
through 36.12.217, and 
36.12.219 through 36.12.230 and 
the adoption of a new rule 
pertaining to water right 
contested case hearings 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 

1. On October 19, 1993, at 1:30 P.M. in the Director's 
conference Room of the Lee Metcalf Building, the Department of 
Natural Resources and Conservation, 1520 E. 6th Avenue, 
Helena, MT 59620, the Board of Natural Resources and 
Conservation will hold a public hearing to consider the 
amendment of certain rules and the adoption of a new rule 
pertaining to the hearing process for water right application 
conte!lted cases. 

2. The proposed amendments provide as follows: 

"36.12.202 DEFINITIONS As used in these rules, the 
following definitions apply: 

(1) - (3) remain the same. 
(4) • Department" means the department of natural 

resources and conservation. HCA S 85 2 l92(&), 
(5) "Director" means the director of the department or 

~ the director's designee. 
(6) - (10) remain the same. 
( 11) "Party" means those persons who are applicants, 

timely objectors, petitioners or permittees under MCA Title 
85, chapter 2, parts 3, 4, 5, and 8 and are entitled as of 
lawful right to a contested case hearing. '±'he te!'RI "p&l'ty• 
shall iael~de the depal'tlfteftt ohea it is aeeia~ ~y aad th:re~~h 
s~a~~ pel'~ieipatift! ift a p:reseedift~· Seaff pa:reieipaeia~ ia a 
p!'seeedia~ shall have the fYll :ri~hts aad :respeaeihilities ef 
a pa!'~y ~ade!' these !'~lee aad shall ~e ae~taEi ~Y .'\RU 36, 12.239. 

(12) - (15) remain the same. 
(16) "Service; serve" means personal service or service 

by first class United States· mail, postage prepaid and 
addressed to the pa£ty at his a oerson's last known address. 
Ptft a££iaa•;ie fJ;:QQf of service shall be made by the person 
making such service. Service by mail i~ complete upon the 
placing of the item to be served in the mail. Agencies of the 
state of Montana may also serve by depositing the ttem to be 
served with the mail and distribution section, general 
services division, department of administration. 

(17) - (19) rema~n the same. 

17-9/16/93 ~IAR Notice :.lo. 36-12-10 
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Sec. 2-4-210, 85-2-113 MCA 
Sec. 2-4-201, 85-2-113 MCA 

36.12.203 HEARING EXAMINERS (1) Aesieyameat. When the 
department orders a contested case hearing, the director shall 
assign a hearing examiner to hear the case. ~He aeaFiaey 
eua111iaeF sHall aet silll\lltaaeel!ely 13e aft elllt:oleyee ef tHe aeyeRey 
,,fiiefi alse aee\ll!les eitfieF aa al"l"lieaat a~ ea;eeeaF l"BBitiea ta 
tHe Aea~iaey. The file that is submitted to the hearing 
examiner, subsequent to the assignment of the case, shall 
contain Bft±y the parties' applications, notices of 
applications, petitions, objections to the applications, or 
permits under consideration to be modified or revoked. After 
reviewing the file, the hearing examiner shall contact the 
parties and advise them as to the location and time during 
which a hearing should be held. Except as required under the 
circumstances of ARM 36.12.232, no hearing shall be scheduled 
on a Saturday, Sunday or legal holiday. 

(2) 9\ltiea. Consistent with law, the hearing examiner 
shall perform the following duties: 

(a) - (g) remain the same. 
(h) examine witnesses where fie the hearing examiner 

deems it necessary to make a complete record; 
(i) - (k) remain the same. 
(l) require testimony, upon the motion of a party or 

upon fi±& the hearing examiner's ewft motion, to be prefiled in 
whole or in part when prefiling will expedite the hearing and 
the interests of the parties will not be prejudiced 
substantially; 

(m) - (n) remain the same. 
(o) prepare a proposal for decision or a final order 

containing findings of fact, conclusions of law and a proposed 
or final order; 

(p) after issuing ~ ~ proposal for decision, 
participate in the final decision-making process; 

(q) do all things necessary and proper to the 
performance of the foregoing; and 

(r) as authorized by law and rule, perform such other 
duties as well as any that may be delegated ~ by the 
director. 

AUTH: 
IMP: 

Sec. 2-4-201, 85-2-113 MCA 
Sec. 2-4-611, 2-4-612, 2-4-621 MCA 

36.12.204 COMMENCEMENT OF A CONTESTED CASE A contested 
case is commenced, subsequent to the assignment of a hearing 
examiner, by the service of a notice of ana order for hearing 
by the director. 

Subsection (1) (a) through (i) remain the same. 
rjl a statement advising ~he parties that communication 

with the hearings examiner containing obscene. lewd. &rofane, 
or abusive language which terrifies. intimidates. threatens, 
harasses, annoys, or of!ends the hearing examiner will be 
returned, Any communication returned shall be conclusively 
oresumed ~o have not been served or !iled with the department 

17-9/lfi/93 
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for purposes of these rules. 
(2) Se:r\ieeo The notice of and order for hearing shall 

be served not less than 30 days prior to the hearing ~ 
all parties agree in writing to a shorter notice time period. 
Provided, however, that a shorter time period may be allowed 
when the hearing examiner determines, on the basis of the 
parties' applications and objections to applications, that the 
parties will not be substantially prejudiced by a shorter 
time. 

ill When a party is represented by an attorney. service 
upon the attorney shall constitute service upon the party. 
(Note: ~ (l)(a)(c)(d)(lst sentence (e)(h) of this rule are 
codified at MCA §2-4-601(2)(a-e).) 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-601 MCA 

36.12.205 %H5 QEfECTIY] NOTICE Of APPLICATION (1) ~ 
et a~~lieaa~. Befere the ae~iee e£ ap~liea~iea is ~Haliehed, 
the elepar<B!Rellt. el'tall seae! a espy e£ t.l'te 11eeiee et applieat.iea 
t.e t.l!e appliea11t. fer I! is :review. 'l'lle applieaai;. el!all fia•.•e tfie 
d~:tl5y aad reepeaeiailit.y at. all t.i111ee ee lllel(e eereai11 tllat. t.he 
iafe~at.iea p~:t&lieaee! ia t.l!e aet.iee ef applieatiel'l is eerreeu 
aael eeafe~e '•Jit.ll t.he fileel applieal!ieH, 

( l!) ~laea rep~:teliea~iea e£ t.lle aeeiee ef applieat.ieH is 
aeeessaJ;"y. NiteR eitheF eiHFiFI"J t.he ti!!le ef t.l!e aetiee ef 
applisat.iea is eeia~ pHBlieaee! er at aH~ e~:teee~Hel'lt t.iiRe, t.l'te 
elepart.!ReH!: Eiieeevere tfiat. the aet.iee 8f aplj!llieat.iell siRH:s eF 
eFFeftee~:tely eleeerieee the pe:ried ef 6pprepria~ieH e:r ~ae ~et.al 
a!Rettat. a~pJ;"5pFia~eEI (Fete sf fle'A' SF •,oelttl'llil), ehe !!llaee ef 
elivereiea 1 plaee ef Hse 1 !!ltll!'paee sf ttse SF !3laee ei s10e:ra"'e; 
wl'tiel't are elai!ReEI by efie applieaa!: iH hie tiled applieaeieft 
aael .. aiel! l;ne e!e~aF~IReH~ ele~erllliftee tee ee !Ra'!:eFial er!'e:re aF 
meteFial s!Riseieae, t.ae aeeiee ef B!lPlieaeieH eaall ee 
rep~:telisheel t.e eeFFeee e~eh ma'!:eFial emieeieae 8£ !Ra~eJ;"ial 
~. 'l'he eleee~i11aeie11 ef ~lleeheF aa e111ieeiea er err8F is 
!Ra'!:eFial Bl'lall be lllBeoe fly t.l'te heariftl!j B!li!lllliHB£' If t.Ae 
!\eaJ;"iHIJ eJEamiaeF !Raltee e.ae e!et.e!'l'liaat;iea t.fiat. t.ae elftieeiens er 
erre:re are aee ll!aee!'ial, t.l'te alj!lplieaRe has eae aiee:reeiaR ee 
re!3Hsliell the aet.iee a£ applieat.iea. 
~ ~he Elefeeeioe fteeiee e£ applieaeiell asd ies effeet. 

~~ seaeel~:~lee! !\ea:ria"'e. When the notice of application is 
republished, scheduled hearings shall be continued until the 
time period for filing objections (as set forth in the 
republished notice of application) has expired~~ ~:~aleee all 
t.fie pa£t.iee a"'Fee (a) ee par~ieipat.e ia t.l!e eeaee!Hled l'tearia"'a 
aHa (a) ee ~aiJe eaeir ri~Jht. t.e file esjeeeieae t.e t.ae 
l!'epttslieaea aeeiee sf a~plieaeiea. Re~arellese ei t.he pareiee' 
a"'Feell'oef\t I 'IIlaH addHciaf\al Eilllely eejeet.iBRit a!'& Holea il'l 
re~Ree t.e ehe rept~slishea aet;iee ef appliaaeies, ~he 8eariag 
eHallliHeF ~hall field e~:tefi heaFiH"'s ae are Reeeeeary ee alle~ 
t.he e.EiaieieRel t.i!Rely esjeel;srs e.a ep~ert.Hftiey ee exercise 
t.heiF ri§at;e ~RaeF t.aeee l!'ttlee. F~:treaer 1 ~peR ~rieeea re~Heee 
by aay aaelitieaal ei111ely eejeet.e:r 1 the heaFift~ e~&~RiRer efiall 
erEieF t.l'tat. eraaee:ri~ee ef aa~ l'teaFii'II!JS (iael~e!iH~ pFeheaEiRIJ 
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eenfeFenees l llele !!IFieF te sF Ei~Fin~ cl!e cime tile .zetiee af 
a!il!!llieatien is eein~ rep~elisllee 1 ee !iiFB!i!aFeEI afte ae ~aee 
aoailaele le tile aeeitieRal timel) eejeeteF. suee!ilt as 
!!~Fevieee aeeve, Re atlleF aetien ellall ee taken in tl!e ease by 
tile lleaFiA~ el!aHiiflcF el" BR) fiRal eeeisieR lftaltel"s l:ll'ltil tile 
tiHie ~eFieEI feF fikin§ eejeetiene (ae set £eFta iR tile 
l"ap~elisnee Ratiee ef B!i!Plxeatien) 1\as eupiree. 

t+t~ ~ The cost of republishing the notice of 
application shall be paid by the applicant. ~1\e esse ef 
pFepaFiR~ ana e~plieatin~ tl"aRBCl"ipts feF additieRal timely 
eejeeteF(S) sllall ee !i!B1S ey elle B!i!PlicaRt. However, if the 
department fails ~o send a no~ice of application to the 
applicant for review as Feq~iFed in ~~eeeetieR l e£ tfrL~~~. 
the department shall pay for said costs. No hearings ~hall be 
held until the applicant has paid all ~ costs incurred under 
this rule. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-105 MCrl 

J 6. 12. 2 0 6 REPRESENTATION !HC!Pf ~g 6Qmf66h .ill Any pany 
may be represented by legal counsel throughout the proceedings 
~n a contested case or an indiv~dual may appear on ~ 
his/her own behalf. Th1s rule shall not be construed to 
sanction the unauthorized prac~ice of law. l'tW'fliesieR ef 
ferei~fl al!eel?l!!eye 1 ~ llae ~ efiai: ee in- aeee'l"da!!ee wil::h 
the O\H'refl~ HeAI!.ana statotte£y-1~ied at l!CA §3-'7-,._:r
~ 

.1\UTH: 
IMP: 

2-4-201, 85-2-113 MCA 
2-4-105 MCA 

36.12.207 INFORMAL ~ISPOSITION .ill Informal disposition 
may be made of any contested case or any issue therein at any 
po1nt in the proceedings by agreed settlement, atipulation or 
default. •"•~Feea se1!10lements aRd sti!'ulatisas sll:all ee served 
eR tfle 1\eal'iR~ enamiRero Fe£ a~peee eettlemeRte 1 tfle flearinq 
euamineF sll:all !'l:'Oj'aFe a ~repesal fer ~ee~eieR aaa serve it lfl 
tile HlaRRO!' !l'l"eYiEieE! fer !:AS Ami 36. 12.228 ( 2). •'>n Bj'peri;uniey 
~e file euee!!ltieRe sflall ee af~ereed te eaell !'arl!y witlliR tile 
!:~me limite Sj'eeifiea in A~! 36ol2.a29(1). I!! tfle e.efl~ ~llat 
ehe !'l"8peeal fer deeieieR meaifiee, eeREiii!iefts, limite Jr 
eeniee the a~reee settlemeRt witaeut faet~al easis EaeFefer, 
eae ll:eariRIJ eua111i11er shall, if Fe~ueeted ·dtfiiR tile i!ll aay 
eKeej'tiaA ~eried 1 reesRveRe the heariRIJ te allow the pa'l"tiee 
aft e!'I:'B'l"t~Rity te !'OSI:'efte a!!d te !JreeeRe eotieeaee and a'l"IJUHief!i; 
oR all iee~es invelvee. A fiRal ereer sllall ~e ~aee aRE! 
issued il'l tf!e l!\o9Rfte!' !'F8Yided fer ift Mill 36.12. ng (il)' The 
oarties may mutually agree to be bound by the terms of such 
settlement. stipulation, or default as a private contractual 
agreement; orovided, however. that to :he extent such 
settlement, stipulation or default is based on conditions 
~hich ~he oarties agree must be included in any oermit to be 
~ssued. the oart+es' agreement shall not be binding on the 
department. The oarties shall submit such orooosed conditions 
to she deoartment :or "eview, bu~ the department shall include 
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them in the eermit only if the conditions are designed to 
fur~her compliance with the applicable statutory criteria. 

C2l Deoartment staff may propose conditions for 
settlement of a contested case which further compliance with 
the statutory criteria. Any proposed conditions which are 
sent to the oarties in a contested case shall be accomoanied 
by written no~ification that agreeing to the proposed 
conditionCsl will not necessarily obviate the need for a 
hearing. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-603 MCA 

36.12.208 DEFAULT ill A default occurs when a party 
fails to appear at a hearing or fails to comply with any 
interlocutory orders of the hearing examiner. Upon default, 
the defaulting party's claim or interest in the proceeding may 
be dismissed (with or without prejudice), denied, disregarded 
or disposed of adverse to ~ the defaulting party. An 
applicant shall aee ae ~ relieved of the duty to present 
evidence to satisfy~ the applicant's substantive burden of 
proof when all objectors to a proceeding default. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-603, 85-2-311 MCA 

36.12.209 TIME (1) Ge~p~eaeiea ef ei~e. The time 
within which an act is to be done as provided in these rules 
shall be computed by excluding the first day and including the 
last, except that if the last day be saturday, Sunday, or a 
legal holiday, the act may be done on the next succeeding 
regular business day. When the period of time prescribed or 
allowed is less than~ 11 days, intermediate Saturdays, 
Sundays and legal holidays shall be excluded in the 
computation. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-611 MCA 

36. 12.210 CONSOLIDATION ( 1) •'z~:~l;fieE'iEy, Whenever ~ 
determined, aeieE'e fieaE'ia§ ea aay eeaeeel;ea eaee 1 l;fie fieaE'ia§ 
eua111iaef', either on ~ the hearing examiner's ewa motion or 
upon motion by any party, aeeeF~iaee that ae~&E'aee two or more 
contested cases present substantially the same issues of fact 
or law7L that a holding in one case would affect the rights of 
parties in another caser4 and that the consolidation would not 
substantially prejudice any party, the hearing examiner may 
order such cases consolidated for a single hearing on ~he 
merits. Paf'~iee ~ay alee eeip~lal;e aaa ag£ee ee a~efi 
eeaeeliaaeiea. Re§ardlese ef efie aieef'e~iea e~heFwiee 
~ef'~ie~ea ia ~his F~le, ia 1n every case, all objections to a 
single application shall be consolidated without requirement 
of order. Applications by the same applicant may be 
consolidated without requirement of an order. 

( 2) •leeiee ef eraeE'. Following an order for 
consolidation, the hearing examiner shall serve on all parties 
a copy of the order for consolidation. The order shall 
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contain among other things: 
(a) a description of the cases for consolidation; 
(b) the reasons for consolidation; 
(c) notification of a consolidated prehearing conference 

i= one has oeen requested. 
(3) 9e)ee~ieR ~e eeAeeli~a~ieR. 
fa+l..lll.gj_ Ue~ieft E9f' ee,•ef'eRee. Any party may object to 

consolidation by filing, at least 10 days prior to the hearing 
in the case, a motion for severance from consolidation, 
setting forth the party's name and address, the title of M-e 
~ case prior to consolidation, and the reasons for ~ tha~ 
party's motion. 

(b) ee~eFMiRa~ieR. If the hearing examiner finds that 
conslidaton would prejudice the party, he may, without 
hearing, order such severance or other relief as he deems 
necessary. 

AUTH: 
IMP: 

2-4-201, 
85-2-309 

85-2.-113 
MCA 

MCA 

36.12.212 PREHEARING CQNFERE~CE (1) P~P~eee. The 
purpose o£ the prehearing conference is to simplify the issues 
to be determined, to fix hearing dates, to obtain stipulations 
in regard to foundation !or testimony or exhibits, to hear and 
rule upon evidentiary objections to prefiled testimony, to 
identify the proposed witnesses ~or each party, to schedule 
discovery, to discuss the procedure at the hearing, to 
consider such other matters that may be necessary or 
advisable, and, if possible, to reach a final settlement 
without the necessity of further hearing. 

(2) PPeeea~!'e. Upon writ~en ~equest of any party or 
upon ~ the hear&nq examiner's &WR motion, tRe l!.eaFin~ 
el!aMilleF lftay 1 ill !lis eiisee-e~ieR 1 l!.elei a prehearing conference 
may be ordered prior to each contested case hearing. ~he 
hearing examiner may require the parties to file a prehearing 
statement prior to the prehearing conference which shall 
contain such items as the hearing examiner deems necessary to 
promote a useful prehearing conference. A prehearing 
conference shall be an informal proceeding conducted 
expeditiously following wri;ten notice to all parties or the1r 
attorneys. e.,. eae 1\ea:riR~ ellalllifle:ro Agreements on the 
simplification of issues, amendments, stipulations or other 
matters may be entered on the record or may be the subject of 
an order by the hearing examiner. A party who fails (without 
having made prior arrangements with the hearing examiner) to 
appear at a prehearing conference shall have waived ~ the 
right to object to any matter agreed upon by other parties in 
attendance at the prehearing conference. Following a 
prehearing conference, the hearing examiner may issue a 
procedural order which fixes any dates which are appurtenant 
to the dispositlon of the case, and which sets out the 
?rocedures to be ~allowed by the parties. The procedural 
order may ~nclude a description of the matters discussed at 
and the actions taken pursuant to the prehearing conference. 

AU~H: 2-4-201, 85-2-113 MCA 
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IMP: 2-4-611 MCA 

36.12.213 MOTIONS TO HEARING EXAMINER ill Any 
application to the hearing examiner for an order shall be by 
motion which, unless made during the hearing, shall be made in 
writing, shall state with particularity the grounds therefore, 
and shall set forth the relief or order sought. Written 
motions or responses to motions shall first be served on all 
parties, and then filed with the hearing examiner~ ilih....1l. 
certificate of service attached. A written motion shall give 
notice to other parties that should they wish to contest the 
motion they must file a written response with the hearing 
examiner (after first serving all parties), and that the 
written response, with &R aifiei&'lit: a certificate of service 
attached, must be filed within ~ lQ days after service of the 
motion. 9Rly lftet:ieRe se:rveel aael fileel iH tile lftaaflew elese:rieeel 
aeeve slle~ll ee eeReieleweel &Rei :r~leel ~~eR ey tile llea:riH~ 
eJEalftiHe:r. Ilftf!'FB~eFly fileei aHEi sen·ea lftei:.ieHe shall ee 
!J!'BIIIpt:ly elielftiseeel ~li101!Bilt ~:re3~aiee, Requests for 
disqualification of a hearing examiner, prehearing 
conferences, aug subpoenas, aHei eeR1>iHilafteee are not governed 
by the requirements of this rule. The hearing examiner mayT 
at Ilia eiiseFetieH 1 require a hearing or telephone conference 
call before i.ssuing an order on the motion. All orders on 
such motions, other than those made during the course of the 
hearing, shall be in writing, and shall be served upon all 
parties of record. In ruling on motions where these rules are 
silent, the hearing examiner shall apply the Montana Rules of 
Civil Procedure to the extent tllat: he the hearing examiner 
determines tllat it is appropriate to do so in order to promote 
a fair and expeditious proceeding. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-611 MCA 

36.12.214 MOTIONS TO THE DIRECTOR (1) Ge:rtifieatieH ef 
lftetieHe te tile eli:reete:r. No motions shall be made directly to 
or be decided by the director subsequent to the assignment of 
a hearing examiner and prior to the completion and filing of 
che hearing examiner's proposal for decision except as 
provided by ARM 36.12.211 or except when the motion is 
certified to the director by the hearing examiner. Any party 
may request that a pending motion, or a motion decided 
adversely to that party by the hearing examiner before or 
during the course of the hearing be certified by the hearing 
examiner to the director. In deciding what motions should be 
certified, the hearing examiner shall consider the following: 

(a) and (b) remain the same. 
( 2) BFiefe 'l'l\e luoeoFiH!J e][ai!OiAeP eP el\e The director 

may require the parties to file briefs before ruling upon a 
certified motion. Certified motions shall be decided in the 
manner provided for in ARM 36.12.229(2). Uncertified motions 
shall be 111aeie "'B ruled 'Jpon by the hearing examiner and 
eef!sieieFeei reviewed during the final decision-making process. 

AUTH: 2-4-201, 85-2-113 MCA 
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IMP: 2-4-611 MCA 

36.12.215 DISCOVERY (1) 9emaftEi. Each party shall, 
within 10 days of a demand by another party, disclose the 
following: 

(a) and (b) remain the same. 
(2) Fail~~e ee aiseleee seatemeRte. Any party 

unreasonably failing upon demand to make disclosure by this 
rule, may, ifl Ehe Eiise:t'eEieR e:E t.he aea:t'iR~ el!aft!ifle:t', be 
foreclosed from presenting any evidence at the hearing through 
witnesses not disclosed or through witnesses whose statements 
are not disclosed. 

(3) Req~eets feF aEimissieHs. A party may serve upon any 
other party a written request for the admission of relevant 
facts or opinions, or of the application of law to relevant 
facts or opinions, including the genuineness of any document. 
The Feq~est m~et ee seFvee ae least lS Eiays ~Fiat' ~;e the 
aearifl~, ana it sll.all ee aflsweFee in wrieifl~ ey the ~arty ee 
.. hel!l Ute ~eq~est is EliFeeees ·dehifl: 19 Eiays sf the l!'eeeip;; sf 
the req~est. The written answer shall either admit or deny 
the truth of the matters contained in the request, or shall 
make a specific objection thereto. Failure to make a written 
answer may result in the subject matter of the request being 
deemed admitted. 

( 4) lletien ee heariflog euamifler feF aisee•,·eE"~ . llf!eR e!',e 
meeiefl ef a ~arty, efie aea:t'in~ ellel!lif!e:t' may efser aieee..,efy Qf 
aRy etfieF Eele..,aRt material er iRfefMatieR, The heariR~ 
eJEamine£ saall reee~n12e all !"ri¥ile~eEi iHiermatieH e~ 
eemmt:mieatieRe I•'Rieil aFe ~I!Eiieee..,el:asle a'6 lav. OlpeR ~re~eF 
meeieR mase ee ehe hearin~ euaft!iReF, aRJ lfteans e£ Eiieee..,ery 
a ... ailaele ~~re<~aRe ee !!eREaRa R"'lea ei Civil Preeesl;lre 
(eJtee!ltin~ ihtle 37(e) (li afla 37 (e) (2) (0) may ee alle•a•ee 
~F9\l:ee€i that s~eh !!'eq~eees eea ee efiewR ee be neeses ier l;f\e 
~Fa!leF ~FeseneatieR ell a !"a:t'ey'e ease 1 aFe Ret feE ehe 
!"~:t'!"eeea a£ eelay, aRs eae isel;lee er ame~Res ia eeRtFe..,ersy 
are ~l:EjRifiean'6 eae~~~~ te 'i'a~raae eueeseive Eiieee•,ery. tlpeR 
t!;!e fail"'re ef a !"are, ee l:'easenably eemf!ly •'itR an e~ae!!' e:!' 
the l\eaFiR~ enamiaeF maae !"<~f'Sl;lant te ef!ie F~le 1 the lleariR~ 
et~alftiRer lftay lftalte f~:t'the~ a reeFs as fellews 1 

!4) A demand or request for admission made pursuant co 
1 11 or !31 hereof must be served at least 15 days prior to che 
hearing, and shall be answered in writing by the party to whom 
che demand or request is directed within 10 days of the 
seryice of the demand or request. 

!5) Any means of discovery available eursuant to the 
Montana Ryles of Civil Procedure. excepting Rule 37!bl!lland 
37!bl!2l!D), is allowed orovided such discovery is needed for 
:he groper oresentation of a parties' case, is not for 
ourposes of delay. and the issues in controversy are 
significant enough to warrant such discovery. Objection for a 
demand for discovery may be made by motion to quash. and the 
:orm, filing. and disposition of such motion shall be governed 
by ·he provisions of ARM 36.12.213. If a party falls to 
ceasonably comply with a orooer demand for discovery, the 

~ ~-9/16/93 



-2094-

hearing examiner may: 
(a) Aft order that the subject matter of the order for 

discovery or any other relevant facts ~ be taken as 
established for the purposes of the case in accordance with 
the claim of the party requesting the order~~ 

(b) Aft eFeeF Fef~sia§ refuse to allow the party failing 
to comply to support or oppose designated claims or defenses, 
or aR eFeeF prohibit~ ft±m that oarty from introducing 
designated matters into evidence. 

(6) A demand for other discovery made oursuant to sub
section (5) hereof shall be served at least 30 days prior to 
the hearing; except that such demand may be served less than 
30 days prior to the hearing upon showing of good cause. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-602 MCA 

36.12.216 DEPOSITIONS TO PRESERVE TESTIMONY ill Upon 
the motion of any party, the hearing examiner may order that 
the testimony of any witness be taken by deposition to 
preserve~ that witness' testimony in the manner prescribed 
by law for depositions in civil actions~. which includes the 
right of other parties to attend the deposition and cross
examine the witness. The motion shall indicate the relevancy 
and shall make a showing that the witness will be unable or 
cannot be compelled to attend the hearing or show other good 
cause. No part of a deposition shall constitute a part of the 
record unless received in evidence by the hearing examiner. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-602, 2-4-611 MCA 

36.12.217 SUBPOENAS ill Requests for subpoenas for the 
attendance of witnesses or the production of documents shall 
be made in writing to the hearing examiner and shall contain a 
brief statement demonstrating the potential relevance of the 
testimony or evidence sought and shall identify any documents 
sought with specificity, and shall name all persons to be 
subpoenaed. 

(1) SeFYiee ef sH~~een~e. 
(a) and (b) remain the same. 
(c) The person serving the subpoena shall make proof of 

service by filing the subpoena together with~ a affiaa>i~ 
certificate of service with the hearing examiner. 

(2) !!ee~en ee ~~asfi. Upon motion made promptly, and in 
any event at or before the time specified in the subpoena for 
compliance therewith, the fiea£iH§ euamiae£ subpoena may be 
~ quashed or ~ modified tfie SH~~eeaa lf fie ~ 
hearing examiner finds ~ it is unreasonable or oppressive. 

(3) SRfe£eemeRt. The party seeking the subpoena may 
seek enforcement of the same by applying to a judge of any 
district court of the state of Montana for an order to show 
cause why the subpoena should not be enforced against any 
witness who fails to obey the subpoena. 

AUTH: 2-4-201, BS-2-113 MCA 
IMP: 2-4-104, 2-4-611 MCA 
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36.12. 219 p,.,Rl'IC!PA'l/!911 BY UNTIMELY OBJECTORS 'Pft.e 
!<ea;l!'iAEJ eJfaRiiReF Rl&f l<eaE eest.iR!eay aaa Feeeive elil\ieies !FeR! 
e.a ~a~iRiei} eejeeeeF a:e el\e 1\ee.riREJ, er a:lle~ aa ~aeiR!ely 
e&;eeeeF te aeee Flis aJ!lf3eaFaaee, eF a:lls;: &!I ~AEilllely el3jeeter 
ee ~Heseiea ·:ieaeseee 1 l3Hl!o ae li!IEiRiel~ eejee'l!el;" sl\all eeesllle 
slf ee aee!llea ee iHt'•'e aees!l'le 1 ;; paf't f a, _ eaeeft 9i s ~efl 
J!lare'eiJ!lal!oiea. Uatilllely eajeeeers etfeFi!IEJ tesEiftleay eF 
-Hhiaies R!ay Be ~Heee'saea ay paFties l!oS l!ol\e J!lf'BeeeaiAEJ. 

(1) Qntimely Objectors do not have the status of partleS 
in a contested case. Such non-parties haye no right to 
part1cipate in the contested case process. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-611 2-4-612 MCA 

36.12.220 WITNESSES ill Any party may be a witness and 
may present witnesses eA his aehalf at the hearing. All oral 
testimony at the hearing shall be under oath or affirmation. 

t++ Lll Pf'etilea teseimsay. ~ Upon the hearing 
eMa!l'liner examiner's motion or, upon the motion of a party,~ 
~!!leA 1\is ewa !l'leeiea, the hearing examiner may order that the 
testimony to be given upon direct examination by experts or 
other witnesses shall be prepared in advance in either 
question and answer or narrative format. Such prefiled 
~estimony shall be served upon the hearing examiner and all 
parties at least 7 days prior to the first hearing date. The 
prefiled testimony will be part of the record in each 
proceeding as if read, but all of the witnesses whose 
substantive testimony is prefiled &~loa±± ~ be available for 
~ross-examination at the hearing. Evidentiary objections 
(such as motions to strike) to such direct testimony may be 
made by any party at any time during the hearings conducted 
pursuant to these rules. At the hearing, the party presenting 
the testimony may, if they deem it appropriate, briefly 
summarize the prefiled testimony prior to the start of cross
examination. Nothing contained herein shall be deemed to 
foreclose any party from presenting rebuttal testimony or from 
presenting testimony in response to reasonably unforeseen 
areas without the necessity of profiling. 

f-rl+ .L.ll "•J!ll!leiae!lleae ei •eaif enpere ieneeses, Befere 
OF a~FiAEJ ERe ReaFiR~; ~1\e heariAEJ eHaffiiftelf Rley; OA RiB OWR 
'flotcioR, eaEeF ;;ad ef'Belf ~e shew ea11se wl\y seat€ eHpelft 
;,•itaesses s8s11±Ei aee ae af3!3ei11eea. 'fl\e !"artie a Rlay Feeeftlllleaa 
the S!:leeial enpelitise eF !!<~aliiieaeieas tl\ae the aeaff eupert 
·.ntaeeees SRE~t;tld J!leesees, '!'1\e J!laFl!oiea' FeeeftlllleAaatieae sl\aE. 
in as '•'BY !:lfBI\il3ie tl\e 1\eariR'iJ enallliAelf :€FoRI B!!!!BiREiAIJ seaff 
CKJ!lef'e l••ieaesses of his ewa seleetiaA. Tl\e seaff enJ!laFe 
w~taessee se a!il!'eiateEI shall be iafef'l!lea et their aHeies by 
Ehe F!eaFiAEJ eHamiaeF ia Wf'itia§, a eaJ!ly of Jl\ieh sl\all ee 
eithef' eeFvea sa the J!laFeies of' s"'affiieeea te tF!e !'aFt~es ae a 
!'feflealfiR'iJ eeafereaee. All Qer~ies shall be advised of a 
staff expert witness' A seaff eHpeFt witaese se aJ!l!'siaeeEI 
aha±l aevise the pareies ei his findings, if any, based on any 
prepared written testimony filed by the parties pursuant to 
ARM 36.12.220(i), s1te observations taken pursuant to ARM 



-2096-

36.12.225, materials noticed pursuant to ARM 36.12.221(4) and 
ARM 36.12.228(l)(b), or testimony or other documents 
introduced during the proceeding. Hi-& A staff exoert witness' 
deposition may be taken by any party and he the expert may be 
called to testify by any party ·and/or by the hearing examiner. 
He the expert witness Shall be subject to cross-examination by 
eaeh !ll&£1oy all earties. Nothing in this rule shall prevent 
any of the parties from producing other expert evidence on the 
same fact or matter to which the testimony of the staff expert 
witness appointed by the hearing examiner relates. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-611, 2-4-612 MCA 

36.12.221 RULES OF EVIDENCE (1) Gefte£&1 F~lee, The 
common law and statutory rules of evidence shall apply only 
upon stipulation of all parties to the hearing. Otherwise, 
the hearing examiner may admit all evidence that possesses 
probative value, including hearsay if it is the type of 
evidence commonly relied upon by reasonable prudent persons in 
the conduct of their affairs. The hearing examiner shall give 
effect to the rules of privilege recognized by law. Evidence 
which is irrelevant, immaterial, or unduly repetitious may be 
excluded. 

(2) EviEieRee 111~se 'ae ee effeFeEI ee ee eeReiEieFeEi. The 
department file shall be deemed part of the record in its 
entirety unless objections are made to a specific portion 
thereof upon review by the parties. If the objection is 
sustained. that portion of the file will not be made a part of 
the record. All ~ evidence to be considered in the case, 
including all records and documents in the possession of a 
party (or a true and accurate photocopy thereof), shall be 
offered and made a part of the record in the case. No other 
factual information or evidence shall be considered in the 
determination of the case. 

(3) eeeUIIIeReaFy eviEieftee. Documentary evidence in the 
form of copies or excerpts may be received or incorporated by 
reference ifl eiloe EiiseFei;ieR sf t.iloe itea£iflll eua!11iRe£ s£ ~~R 
a~JFee!11eRi; ef ehe !lla£1;ies. Upon request, parties shall be 
given an opportunity to compare copies with the originals. 

(4) Neeiee ef fae;;e, The hearing examiner may take 
notice of judicially cognizable facts and generally recognized 
technical or scientific facts within the department's 
specialized knowledge. Parties shall be notified, either 
before or during the hearing or by reference in the proposal 
for decision of the material noticedT>- i11el~EiiR~J a11y st;aff 
!11e!11BF&flEia BF elat.a. Each party shall be afforded an 
opportunity to contest the materials so noticed. 

( 5) ElE&!11inaeieR ef aEiveFee ~aFEY. A party may call an 
adverse ~ witness ~ who may be a party's managing 
agent or employees, or an officer, director, managing agent, 
or employee of the state or any political subdivision thereof, 
or of a public or private corporation or of a partnership or 
association or body politic which is an adverse party, and 
interrogate ft±!1l the adverse witness by leading questions and 
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con~radic~ and impeach ~ the adverse witness on material 
matters in all respects as if fie the adverse witness had been 
called by the adverse party. The adverse ~ witness may be 
examined by ~ counsel for the adverse witness upon the 
subject matter of ~ ~ examination in chief under the rules 
applicable ~o direct examination, and may be cross-examined, 
contradicted, and impeached by any other party adversely 
affected by~ the adverse witness' testimony. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-612, 85-2-121 MCA 

36.12.222 CONTINUANCES (1) FiliR§ aaa aerwiee a£ 
re~yeee ~eeiea. A re~~es~fsr a eeaeia~aaee ef e~e fiearzae 
sfiall ee £ilea ia 'trieifl§ \de~ e~e aearia§ eleaRiiRer 1 e~all 
staee ·,·ita !lartie~~ola!'ity tae reaeeae £sr tae esatiHttaaee aae 
sfiall :Se serwed sa all !laFI!.ies ef Feeerel. Oaly reqaeete fi}..ed 
aael served ia tae 111aaaer deseriaeel aseve s~all ae eeaeielerea 
aad E~lea ~pea ay t~e lleaFiR§ eua111iaef'. IRiprspe!'ly Hlea aMi 
serYea FeEf~ests s~all ae pFeRipely aieRiiaeea wiel\e~t prej~ai~ 
A motion for continuance of a hearing shall be made pursuant 
to the requirements of ARM 36.12.213, 

(2) GraatiH§ esatia~aaeee. A req~eee fer a eeatia~~oaaee 
files aee leu tll.aa S Ef.aye pr:ler te tll.e 1\earifl§' 111ay 1 iR tl\e 
d:ieeretisH ef tae hearill~ ena~~~:iaer, ee §Faaeea ~tpea a eae .. ·ia§ 
ef §esa eauee, Ellie re§a~;.a sflall ee !Jh'en te tl\e aailiey sf 
tll.e !lar'i>y reEf~~oeseiR§ a eel'ltifl\laaee se preeeea effeet:i.,.ely 
•a~itfle~t'i> a esRei:HI!oa!lee, A motion for continuance filed not 
less than 10 days prior to the hearing may be granted upon 
showing of good cause 

(3) Be11yia~ eentia~~oasees. A reEfuese fer a eeaei11~aaee 
filed less thaa 5 elaye prier te tae hearil'l~ shall ae deaiee 
uBlees §sed ea~~oee euiets aaa tae reaee11 fer tae reqHest ee~le 
ae'i> haoe eeeH aeeereaiaea earlier. A motion for continuance 
filed less than 10 days grior to the hearing shall be denied 
unless good cause exists and the reason for the request could 
not have been ascertained earlier and cannot be avoided. 

(4) Wll.a'i> esae'i>i'i>l!o'l;;es ~sed ea~;~se. "Good cause• for 
purposes of this rule includes but is not limited to: 

(a) death or incapacitating illness of a party or member 
of a garty's immediate family or attorney of a party or 
witness to an essential fact; 

(b) - (d) remain the same. 
(e) unavailability of counsel due to engagement in court 

or another administrative proceeding provided counsel submits 
copies of documents requiring counsel's 2resence at said 
2roceedingi 

(e) through (g) remain the same but will be renumbered 
(f) through (h) 

(5) Waat elees ae'l;; eenetitYee ~eea ea~ee. "Good cause" 
for purposes of this rule shall not include: 

(a) intentional delay; 
(a) ~taa·.•aila&ility sf ee\laeel el~~oe 4e al!n!Ja-tellleae ia ee~Ft 

sF aRstaer aelmiaieeFaei·#e !lreeeeeiift§ ~tl'lleee all ether Rleli!Sers 
oi tae atteraey's fiFRI a~e simila~lf eR~a§eeiJ 
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(eg) unavailability of an expert witness if the 
witness'a deposition could have been taken prior to the 
hearing; 

(e£) failure of a party or their counsel to properly 
utilize the notice period to prepare for the hearing; QX 

(eg) failure of a party to act with due diligence in 
acquiring counsel within the notice period. 

(6) Saaeia~aaee s~FiR! aeaFiR~· During a hearing, if it 
appears in the interest of justice that further testimony 
should be received, the hearing examiner, ia aie sieereeiea, 
may continue the hearing to a future date and oral notice of 
such continuance on the record shall be sufficient. 

AUTH: 2-4-201(2) and 85-2-113(2) MCA 
IMP: 2-4-611 MCA 

36.12.223 HEABING PROCEDURE ill Unless the hearing 
examiner determines otherwise the hearing shall be conducted 
substantially in the following manner: 

+l+al Staee!RaRt a£ aea!'iR! euamiae;e. After opening the 
hearing, the hearing examiner shall, unless all parties are 
represented by counsel, state the procedural rules for the 
hearing including the following: 

ta+iil remains the same. 
f&tiiil All parties have a right to be represented at 

the hearingr-aae~ 
tetiiiil remains the same. 
(2) Sl;i~~latiBR8 SF B!ree!ReftEB• Any Stipulation 

agreements entered into by any of the parties prior to or 
during the hearing shall be entered into the record.· 

(3) ~eaia~ ataee!ReRts. The party with the burden of 
proof may make an opening statement. All of the parties may 
make such statements in a sequence determined by the hearing 
examiner. 

{4) Preseaeaeiea ef e~iseaee. After any opening 
statement, unless otherwise determined by the hearing 
examiner, the applicant shall begin the presentation of 
evidence. He The applicant shall be followed by the other 
parties and/or the expert staff witness in a sequence 
determined by the hearing examiner. 

( 5) €Fees eJEallliaaeiaa, Cross-examination of witnesses 
shall be conducted in a sequence determined by the hearing 
examiner. 

(6) Fiaal a;e~~!Reat. When all parties and witnesses have 
been heard, opportunity shall be offered to present final 
argument in a sequence determined by the hearing examiner. 
such final arg~ment may 1 ift tae siseretieft a£ tae aeaFift~ 
e~emiaer, be in the form of written memoranda or oral 
argument, or both. ~fie iiaal aF~~!ReHe Reed Ret ee Eeee;esea 
if; ift ~fte aieeFe~ieft ef ~fte ft88Fift~ e~amiHBF; it aeeB!RaS 
l;lfld~ly re~etitie~e, iFFelevaat 1 eF ilftlllateFial, 

(7) Sfts e;e eefttia~aaee sf aeaFiH~· After final 
argument, the hearing shall be closed or continued ~ 
aieeFetieft e£ tae aeaFia~ ena!RifteF. If continued, it shall be 
either continued to a certain time and day, announced at the 
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tlme of the hearing and made a part of the record, or 
contlnued to a date to be determined later, which must be~ 
not less than 5- l.Q days •.rritten notice to the parties. 

(8) r~e~esea finaiH~e aA~ e~iefe, The hearing examiner 
may require all parties of record to file proposed findings of 
fact or briefs, or both, at the close of testimony in the 
hearing. The proposed findings and briefs may, aE t~e 
aise~:eeieA ef efie fiea~:in~ enamiael!' 1 be submitted 
simultaneously or sequentially and within such time periods as 
the hearing examiner may prescribe. Any party may volunteer 
to file proposed findings and briefs, and the hearing 
examiner, LR fiis aieeFetisn, may receive them even if the 
other partleS choose not to so file. 

(9) Cles~~e sf Reeara. The record of the contested case 
proceeding shall be closed upon receipt of the final written 
memorandum, transcript, if any, or late filed exhibits that 
the parties and the hearing examiner have agreed should be 
received into the record, whichever occurs latest. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-611, 2-4-612 MCA 

36.12.224 DISRUPTION OF HEARING ill It is the duty of 
the hearing examiner to conduct a fair and impartial hearina 
and to maintain order. All parties to the hearing, their -
counsel and any other persons present shall conduct themselves 
in a respectful manner. Any disregard by parties or their 
attorneys of the rulings of the hearing examiner on matters of 
order and procedure may be noted on the record~ ane 1 wfieFe 
aeel!lca fleeessa~:~·, referrea te iH tl!e fl£9!'leeal feF aeeiaiea. -o-R 
the e.eae that ~artiee er the~!: atce~:aeye eend~eC tfiemselveo 
±t;--n aisres!'leetf~l, diaeFae~:ly, er eefl1;9l!laeie~s maaH~r If the 
applicant LS responsible for disrespectful, disruptive, or 
disorderly conduct which interferes with the proper and 
orderly holding of the hearing, the hearing examiner may~ 
&is aieereEieH 1 recess or continue the hearing~ If a party or 
person other than the applicant is disrespectful. disorderly 
or disruptive, the hearing examiner may bar that party or 
person from the proceeding and may strike all evidence 
oresented by that party or person if the applicant's case is 
not preJUdiced by the absence of the offending party or 
oerson. Before Feeeeaifi!J BF eeAI;iH~in~ aay fiearia!J taking 
act:on under this rule, the hearing examiner shall first read 
this rule to those parties or attorneys causing such 
interference or disruption. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-611 MCA 

36.12.225 SITE VISIT ill Upon fiis BWA the hearing 
examiner's motion or upon the motion of any party, tfie fiearia~ 
eRa~1ne1: a site visit to the lands involved in the proceeding 
may7 be made at any time ±ft during the proceeding. 1 f!lai~e a 
site tis~t ei lfie lanse invelvea ia tfie !'lFeeeeaia~. The 
hearing examiner may enter upon lands to view the proposed 
works, sources of water, location of proposed uses, 
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construction of works and such other views that are deemed 
relevant by the hearing examiner to gain a proper 
understanding of the issues involved in the proceeding. 
Before making any site visit, the hearing examiner shall give 
the parties at least 5 days written notice to participate, 
unless the motion is made during a hearing and then oral 
notice on the record shall be sufficient. During the final 
decislon-making process, the final decision-makers may, upon 
their own motion or upon the motion of any party, make a site 
visit of the lands involved in the proceeding provided that 
the parties are given written notice as stated above. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 85-2-115 MCA 

36.12.226 THE RECORD (1) LeeaeieR e£ ~eeera. The 
hearing examiner shall maintain the official record in each 
contested case until the issuance of the final order. 

( 2) llllae elle ~eeera a hall eeReaiR, The record in a 
contested case shall contain: 

(a) all pleadings, motions and intermediate rulings; 
(b) all evidence received or considered, including a 

verbatim record of oral proceedings wlleR aemaRaea ey a parey; 
(c) - (f) remain the same. 
(g) the department file and all s.taff memoranda or data 

submitted to the hearing examiner as evidence in connection 
with the case. (Note substantially the same as MCA §2-4-614.) 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-614 MCA 

36.12.227 IHB T~~S€RIPT YERBATIM RECORD ill The 
verbatim record consisting of tape recordings of the contested 
case hearing shall be transcribed if requested by ~ 
aifeeeer 1 a parey, er the hearing examiner. If a petition for 
judicial review is filed and a party to the proceeding elects 
to have a written transcription prepared as part of the record 
of the a¢ministratiye hearing for certification to the 
reviewing district court. the requesting party must make 
arrangements with the department for ordering and payment of 
preparation cost of a written transcript. If no request is 
made the department will transmit a copy of the tape(s\ of the 
proceedings to the district court. If a ~raftseripeieft is 
maae, eae re~~esei~~ ~party er pareiee wl!.e ~ request 
copies of the tape recordings eraaaeri~e ang shall pay the 
charge set by the board. All monies received for copies of 
the tapes e~aftseripte shall be payable to the department and 
shall be deposited in the department's water right. 
appropriation account in the state treasury. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-614 MCA 

3 6. 12 . 2 2 8 TH5 HE.",RHIG BX!JHNER' 8 PR9P9SAL FQR THE 
DECISION (1) The hearing record shall be the~ basis for 
the ~Fepeeal fer decision. 

(a) Tile reeeFa. ~o factual information or evidence 
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which is not a part of the record shall be considered by the 
hearing examiner in the preparation a£ the ~Fe~eeal £er 
decision. 

(b) Ofiieial seeiee. The hearing examiner may take 
official notice of judicially cognizable facts and generally 
recognized technical or scientific facts within the 
department's specialized knowledge, in conformance with the 
requirements of MCA S 2-4-612(6). 

(2) '!'he lleafiR§' euamiser'e ~re~esal €er eieeisieR• 
Following the close of the record, the hearing examiner shal~ 
make~~ decision pursuant to MCA § 2-4-621, and upon 
completion a copy of the decision shall be served upon all 
parties by personal service, by first class mail or by 
depositing it with the mail and distribution section, general 
services division, department of administration. 

AUTH: 2-4-201, 65-2-113 MCA 
IMP: 2-4-612, 2-4-621, 2-4-623 MCA 

36.12.229 EXCEPTIONS TO THE HEARING EXAMINER'S PROPOSAL 
FOR QECISION AND IHE FINAL DECISION-HAKING PRQCESS 

(1) S~eepeiesa, Any party adversely affected by the 
hearing examiner's proposal for decision may file exceptions. 
Such exceptions shall be filed with the hearing examiner 
within 20 days after the proposal is served upon the party. A 
written request for additional time to file exceptions may, in 
the discretion of the hearing examiner, be granted upon a 
showing of good cause. Exceptions must specifically set forth 
the precise portions of the proposed decision to which the 
exception is taken, the reason for the exception, authorities 
upon which the party relies, and specific citations to the 
transcript &F if one was prepared. Pareiee are ea~~ieftea 61\ae 
~ Vague assertions as to what the record shows or does not 
show without citation to the precise portion of the record 
(e.g., to exhibits or to a eraseeripe specific testimony, ~ 
BRe ~~e ~£e~area) ~~be accorded little attention. any 
exception that contains obscene. lewd. profane, or abusive 
language shall be returned to the sender. 

lal After the 20-day exception oeriod has expired. the 
direcbor or the director's designee shall: 

fil adopt the proposal for decision as the final order; 
fiil reiect or modify the findings of fact. 

interpretation of administrative rules. or conclusions of law 
in the proposal for decision; or, 

liiil hold an oral argument hearing if reguested, then 
adopt the proposal for decision as the final order or ~eject 
or modify the findings of fact, interpretation of 
actm~nistrative rules, or conclusions of law in the proposal 
for decision. 

( 2) 't'llie fiRal aeeisie11 malliR~ ~f'eeeee. 
+a+ill The final decision in any contested case hearing 

shall be rendered in accordance with MCA §S 2-4-621 and to 2-
4-623. Only factual information or evidence which is a part 
of the contested case hearing record shall be considered in 
the final decision-making process. 
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( s) ,•,H.er tae 2 a Elay eJeeepeies perieEl aae eJf['lireEl, tae 
Elireeeer sltall• 

(i) aElept tlte prepeeal fer Eleeisies ae tlte tisal erEier; 

(ii) rejeet er meElif} tlte iisdis~e ef faee 1 
ifltel!'pretatieR sf aEl!RiHietrati·.•e !'Iiles 1 sr ee!leltteie!ls ef la•n· 
ill the prepeeal fer Eleeieiss. 

te+ill A copy of the final order shall be served upon 
all parties by personal service, by first class mail, or by 
depositing it with the mail and distribution section, general 
services division, department of administration. 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-621, 2-4-622, 2-4-623 MCA 

36.12.230 EX PARTE COMMUNICATION (1) Preltisitiefl, 
Except as provided in sttseeetiefl i2l, no party or ~ 
representative of a party shall communicate, in connection 
with any issue of law or fact in a pending contested case, 
with any person serving as a hearing examiner or as a final 
decision-maker without notice and opportunity for all parties 
to participate in the communication. The prohibitions of this 
subsection shall apply beginning at the time at which a 
contested case is noticed for hearing and shall continue until 
a final order has been issued unless the person responsible 
for the communication has knowledge that it will be noticed, 
in which case the prohibitions shall apply beginning at the 
time of ~ that person's acquisition of such knowledge. 

(2) PrseeElttral ~ttestie!leo A hearing examiner or a final 
decision-maker may respond to questions of any party or ~ 
representative of a party if it relates solely to procedures 
to be followed during the pendency of ~he contested case. A 
communication made for this purpose is not an ex parte 
communication. 

(3) ReeerEl ef preaisiteEl eK parte eemmttftieaeiefte. A 
hearing examiner or final decision-maker who receives a 
communication prohibited by stteeee~ieB ill shall decline to 
listen to such communication and shall explain that the matter 
is pending for determination7, and that the hearing examiner 
may not listen to information or allegation when other parties 
are not present to respond. If unsuccessful in preventing 
such communication, the recipient shall advise the 
communicator that fie the hearing examiner will not consider 
the communication7 and that the other parties will be notified 
~ The recipient shall then place on the record of the 
pending matter ~ ~ written communications received (other 
than those allowed pursuant to ( 2) a11El all 'o'Fitte!l Feef~eReea 
~e ehe eemmttaieaeieftel ~ a memorandum stating the substance 
of all oral communications received and all responses mad~ 
and the identity of each person from whom the recipient 
received an ex parte communication~~ aae The recipient shall 
~ then notify all parties tltat theee matteFe aa~e eeeB 
plaeeEl eft lilie reeeFeL AB'jl party EleeiriH! te resttt tlte eu 
paree eemmttRieaties shall se alleweEI 1!e Ele se ttpe!l Fe~ttestiR~ 
tae eppert~Rity fer ~esttttal withiR 19 days after the Elate e£ 
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~l!e ae-eiee ei esHllftliBiea'eiea. ReBii'e'eal 'ee e11 fila!'f.e 
eeHllftliHiea'eieRs sl!all se ill o£i~iH~ 1 ee£~ea eft all fi!B£'eies, aHa 
£eeeivea sy ~l!e £eBifi!isft~ wi-el!ift 29 aaye af'ee£ el!e aa'ee e£ tl!e 
As'eiee e£ eemmlilliea'eisll. of the communication and its 
substance either orally on the record at the contested case 
hearing or. if no hearing is held, in a written memorandum. 
The recipient shall inform the parties that the substance of 
the communication is not part of Ghe record in the pending 
matter. and will not be used as a basis for any part of the 
decision made therein. 

(4) Sa!le'eisftso Upon receipt of a communication 
knowingly made in violation of sliBseetiell Lll, a hearing 
examiner or final decision-maker may require, to the extent 
consistent with the interests of ju~tice and the policy of 
underlying statutes, the communicator to show cause why ft±& 
the communicator's claim. objection, or interest in the 
contested case should not be dismissed, denied, disregarded, 
or otherwise adversely affected on account of such violation." 

AUTH: 2-4-201, 85-2-113 MCA 
IMP: 2-4-613 MCA 

3. The new rule provides as follows: 

"RULE I REOPENING RECORD (1) Upon motion of a party to 
the proceeding filed prior to issue of a final order, the 
record may be reopened for receipt of evidence. Such motion 
must be received by the hearing examiner within 15 days after 
the issuance of the proposal for decision. Additional 
evidence may be received only if it is shown to the 
satisfaction of the hearing examiner to be material and there 
were good reasons for the failure to present it in the 
hearing." 

AUTH: 
IMP: 

2-4-201, 85-2-113 MCA 
2-4-703, 2-4-621, 2-4-622 MCA 

4. The current rules have been in effect for 
approximately 10 years. During that period the Department has 
had the opportunity to determine which procedures work and 
'"hich need amendments. The board is proposing the adoption of 
~hese amended rules and new Rule I pursuant to Mont. Code Ann. 
§ 85-2-113, to set forth the procedures necessary for 
contested case hearings held by the Department. 
~ 36.12.202 is amended to delete an unnecessary 

reference co the statute, to replace references to gender with 
non-gender identifications, and to delete the erroneous 
designation of the Department as a party in all contested case 
hearings. 

Rule 36.12.203(1) is amended to delete the erroneous 
requirement that a hearing examiner cannot be an employee of 
the agency which assumes either an applicant or objector 
?osition to the hearing. The hearings unit is separate from 
ocher bureaus of the agency and is therefore able to pres~de 
over such hearings without bias. 

Rule 36.12.203(2) is amended to replace references to 
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gender with non-gender identification, delete the unnecessary 
word ''own," to add preparation of final orders to the duties 
of hearing examiner since that duty is routinely performed by 
hearing examiners, to replace the specific designation "the" 
with a more correct non-specific ·•a," and to delete the 
unnecessary phrase "to him." 
~ 36.12.204 is amended to add the requirement that the 

notice and order served on all parties shall contain an 
advisory statement that any communication with the hearing 
officer containing certain language will be returned to the 
sender. This became necessary to stop the use of abusive 
language in communications with the hearing examiners. Also a 
phrase was added to allow the notice of a hearing to be sent 
out in less than 30 days if all parties agree, to allow 
certain hearings to be held less than 30 days after notice and 
to allow the Department to serve only the attorney when a 
party or parties are represented by counsel thereby saving 
postage. 
~ 36.12.205 is amended to delete parts (1) and (2) as 

superfluous. Part (3) is changed to (1) and superfluous 
language after the first two sentences is removed. Part (4) 
is changed to (2) and the references to cost of preparing 
transcripts is deleted because transcripts are discussed in 
36.12.227. The phrase "as required in subsection 1 of this 
rule" is superfluous and deleted as is the word "his." 
~ 36.12.206 is amended to replace the reference to 

gender with a non-gender identification. The last sentence is 
removed as superfluous. 

RYl§ 36.12.207 is amended to clarify that agreed 
settlements, stipulations, or conditions entered into by the 
parties are not binding on the Department and are included on 
the permit only if designed to further compliance and if all 
parties agree to such inclusion. The rule is further amended 
to require a written notice on conditions proposed by 
Department staff to clarify that simply because agreements are 
reached, a hearing may still be necessary and that the 
proposed condition might not be placed on the permit. 
~ 36.12.208 is amended to replace references to gender 

with non-gender identification and to replace the phrase 
"shall not be" with the more correct "is not." 

Rule 36.12.209(1) is amended to extend the number of days 
from 7 to 11 when weekends and legal holidays are not counted 
in the computation of time in which an act must be completed. 
This is the same amount of time set forth in the Rules of 
Civil Procedure which should ease the confusion concerning 
time computation in the Department's contested case hearings. 
~ 36.12.210 is amended to delete superfluous language, 

replace references to gender with non-gender identification, 
and set forth the intention to consolidate applications by the 
same person in one hearing. 

Rule 36.12.212(2) is amended to replace references to 
gender with non-gender identification, remove superfluous 
language, set forth that a prehearing conference is not 
required, and that written notice of a prehearing conference 
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must be given. 
~ 36.12.213 is amended ~o clarify that all motions to 

~he hearing examiner must be served on all par~ies and a 
certificate of service must be attached to all motions to the 
hearing examiner, to extend the period of time in which to 
:ile responses to the motion from 7 days to a more reasonable 
10 days, to remove superfluous language, to include motions 
for continuances in this rule, and to replace references to 
gender with non-gender identification. 
~ 36.12.214 is amended to clarify that the director 

(not the hearing examiner) may require parties to file briefs 
on a motion certified to the director and that uncertified 
motions shall be ruled upon by the hearing examiner and 
reviewed during the final-decision making process. 
~ 36.12.215 is amended to delete superfluous language, 

to replace references to gender with non-gender 
identification, to clarify the time periods for the different 
phases of the discovery process, to set forth the means of 
discovery available as well as the methods for objections to 
such demands and how the hearing examiner may handle failure 
to comply with discovery demands. 
~ 36.12.216 is amended to replace references to gender 

with non-gender identification and to clarify the rights of 
other parties to attend and participate in depositions. 

Rule 36.12.217 is amended to replace the reference to 
gender with a non-gender identification. 

Rule 36.12.219 is amended to delete superfluous language 
and to clarify that untimely objectors do not have status of 
parties nor do they have the right to participate in the 
process. 
~ 36.12.220 is amended to delete superfluous language, 

to replace references to gender with non-gender 
identification, to replace "shall'' with a more correct "must," 
and to clarify that all parties must be advised of a staff 
expert wLtness' findings. 

Rule 36.12.221 is amended to add the provision that the 
department file will become a part of the record unless there 
are objections to a portion thereof and if that objection to a 
specific part of the file is sustained that portion will not 
be made a part of the record, delete superfluous language, and 
:-eplace references to gender '"'ith non-gender identification. 

Rule 36.12.222 is amended to delete superfluous language, 
clarify the procedure for continuances, and replace references 
to gender with non-gender identification. 
~ 36.12.223 is amended to replace a semicolon and the 

·.,ord "and" '"'ith a more correct period, replace references to 
gender with non-gender identification, remove superfluous 
language, and to extend the length of time for wrltten notice 
:o the objectors from 5 days to a more reasonable 10 days. 

Rule 36.12.224 is amended to clarify the consequences of 
disresoectful, disruptive, or disorderly conduct during the 
hearing, and :o delete superfluous language. 

Rule 36.12.225 is amended ~o replace references to gender 
. .,1th non-gender ~dentification and to clari:y who may file a 
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motion for a site visit. 
Rule 36.12.226 is amended to clarify that the official 

record will contain the Department file and to delete 
superfluous language. 
~ 36.12.227 is amended to clarify that the verbatim 

record will be tape recordings of the contested case hearing. 
It further clarifies that if a petition for judicial review is 
filed and a party to the proceeding elects to have a written 
transcription, arrangements must be made with the Department 
for ordering and payment of the transcription costs and that 
if no request is made to the Department for a written 
transcription, copies of tapes will be transmitted to the 
district court. 
~ 36.12.226 is amended to delete superfluous language. 
~ 36.12.229 is amended to clarify the procedure for 

filing exceptions to a proposal for decision and to caution 
against abusive language. This rule is further amended to add 
the option to request an oral argument hearing. 

Rule 36.12.230 is amended to replace references to gender 
with non-gender identification and clarify the procedure for 
and consequence of ex parte communications. 

New Rule I is to establish the procedure for reopening 
the record for evidence provided it can be shown there were 
good reasons for failure to present said evidence at the 
hearing. 

5. Interested parties may present their data, views and 
arguments, either orally or in writing, at the hearing. 
Written data, comments or arguments may also be submitted to 
Ronald J. Guse, Section Supervisor, Department of Natural 

.Resources and Conservation, 1520 East Sixth Avenue, Helena, 
Montana, no later than October 19, 1993. 

6. John E. Stults will preside over and conduct the 
hearing. 

BOARD 
~D 

Certified to the Secretary of State on September 3, 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE .~ENDMENT) 
of ARM 42.31.~02 relating to ) 
Telephones ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.31.402 
relating to Telephones 

NO PUBLIC HEARING CONTEMPLATED 

l. On October 29, 1993, the Department of Revenue proposes 
to amend ARM 42.31.402 relating to telephones. 

2. The rule as proposed to be amended provides as follows; 

42.31.402 REFUND PROCEDURES (1) Refunds due to 
overpayment of fees may be requested at any time within two five 
years from the due date of the return to which the overpayment 
applies. Refunds may be requested by filing an amended return 
for the quarter in which the fee was overpaid together with a 
narrative explanation of the cause of the overpayment. The 
deoartment shall refund the amount of the excess oayment with 
interest. Interest shall be calculated on the excess amount at 
the rate of O.S% a month or a fraction of a month Erom the date 
of the excess oayment until the date of the refund. 

AUTH: Sees. 10-4-203, 10-4-212, and 15-l-201(1) MCA; IMP: 
Sees. 10-4-203 and 10-4-205 MCA. 

3. ARM 42.31.402 is proposed to be amended because the 
1993 Legislature increased the length of time a taxpayer can 
request a refund on an overpayment from 2 years to 5 years when 
it enacted House Bill 300. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 14, 1993. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 14, 1993. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either lO% or 25, whichever is 
less, ot the persons who are directly affected by the proposed 
adoption: from the Admlnistrat.ive Code Committee of the 
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~egislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

ck~h--. 
CLEO ANDERSON 
Rule Reviewer 

MICK ROBINSON 
Director of Revenue 

Certified to Secretary of State September 3, 1993. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM 42.35.211, 42.35.213 ) 
42.35.231, 42.35.317, 42.36.211) 
and the REPEAL of ARM 42.35.232) 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.35.211, 
42.35.213, 42.35.231, 42.35. 
317, 42.36.211 and the REPEAL 
of ARM 42.35.232, 42.35.233, 
and 42.35.234 relating to 
Inheritance Tax 

42.35.233, and 42.35.234 ) 
relating to Inheritance Tax ) 

) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On November 11, 1993, the Department of Revenue 
proposes to amend ARM 42.35.211, 42.35.213, 42.35.231, 
42.35.317, 42.36.211 and the repeal of ARM 42.35.232, 42.35.233, 
and 42.35.234 relating to inheritance tax. 

2. The Department proposes to repeal the following rules: 

42.35.232 TREATMENT WHEN DEATH OCCURRED PRIOR TO JULY 1, 
~977 found at 
Montana. 

page 42-3525 of the Administrat~ve Rules of 

AUTH: Sec. 15-l-201 and 72-16-201 MCA: IMP, Sec. 72-16-303 
MCA. 

42.35.233 TREATMENT WHEN DEATH OCCURRED ON OR AFTER JULY 
l, 1977, AND PRIOR TO JULY l, 1979 found at page 42-3525 of the 
Administrative Rules of Montana. AUTH: Sec. 15-1-201 and 72-16-
201 MCA; IMP: Sec. 72-16-303· MCA. --

42.35.234 TREATMENT '~EN DEATH OCCURRED ON OR AFTER JULY 
1, 1979 found at page 42 3526 of the Admin1strative Rules .;)f 
Montana. AUTH: Sec. 15-1-201 and 72-16-201 MCA; IMP: Sec. 72-
16-303 MCA-. - -

3. The rules as proposed to be amended provide as follows: 

42.35.211 TRANSFERS IN CONTEMPLATION OF DEATH (l) 
Transfers of property within the )Ur1sd~ct1on of this stace 
wnich are to become effective only at or after che death of the 
transferor are transfers in contemolation of death. 

(2) Except as provided in <3j". e~very matetU:l transfer of 
estate property within the Jurisdlction of this state which is 
made either within 3 years of the transferor's death or which is 
in the nature of a final distribution of estate property, and is 
made for less than fair consideration in money or money's worth, 
shall be presumed to be a transfer made in contemplation of 
death. Such transfers shall be subject to the inheritance tax 
unless the presumption is rebutted. 

17-9/lG/93 
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42.35.213 GIFTS (1) remains the same. 
(2) Inter v1vos gifts are fully executed prior to the 

death of the transferor, but they still may be made in 
contemplation of death, depending upon the intent of the donor. 
Inter vivos gifts are presumed to be made in contemplation of 
death if made within 3 years of the death of the transferor and 
a federal gift tax return was required to be filed with respect 
to the transfer. The value of an ro ert if ted is not 
re uced by the amount of the ederal g1ft tax exclus1on 
allowable for federal estate and 91ft tax purposes. 

AUTH; Sec. 15-1-201 and 72-16-201 MCA; IMP: Sec. 72-16-301 
MCA. 

42.35.231 TRANSFER OF JOINT INTEREST PROPERTY (1} remains 
the same. 

(2}(a} The inheritance tax does not apply to the transfer 
by right of survivorship of any property, or part thereof, which 
can be shown to have originally belonged to the survivor, or 
acquired bv the survivor for adequate and full consideration-In 
monea or money's worth' and never to have belonged to the 
dece ent prior to the creation of the joint interest. For this 
exception to apply, the survivor must show that the decedent had 
no interest, equitable or legal, in the property, or part 
thereof, immediately prior to the creation of the Joint 
1nterest. This exception does not apply where the interest 
passes to a survivor and the property had originally belonged to 
a different survivor. It applies only where the interest 
passing originally belonged to the specific survivor claiming 
the exception. 

(b) 'i'he Lteattnent of joiut interest propet ty is subject Lo 
Ute ptooisiun:s of 12 16 381 ( 3), MeA. Whenever prooerty that is 
held in 'oint ownershi was ac uired throu h tft, be uest, 
dev1se, or 1nher1tance from another, the dece ent's fract1onal 
share of the property is 1ncluded for inheritance tax purposes. 
Thus, tf "A" makes a ift of ro ert to his three brothers, 
"B", "C", and · D", as o1nt tenants w1 th the r 1 ht o 
survivorshto an "B" dies, survived by an "D", one-thlrd of 
the fair market value of the ro ert considered a taxable 
transfer from 1'B'' to ''C~ an 

( 3 Exce t as orovided in ( 2 , when the decedent died 
orior to October l, 1989, the trans er of JOint interest 
property IS taxable as orovided 1n this sect10n. 

(a) If the jo1nt tenancy was created within 3 years from 
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MCA; IMP: Sec. 72-16-303 
MCA. 

42.35.317 LIMITED, FUTURE, AND CONTINGENT ESTATES (1) 
The value of all future contlngent or llmlted estate income or 
interest in property is generally the present value or worth of 
such estate income or interest at the date of the decedent's 
death. Section 72-16-417, MCA, specifically requires that the 
rate of interest be set at 5\. This statute further requires 
that the Commissioner of Insurance determines the value based on 
the rule, method, standard of mortality, and value used in life 
insurance and annuity policies. The table which has been 
recommended by the Commissioner of Insurance is the American 
Experience Table at 5%. A copy has been reproduced as follows: 

AMERICAN EXPERIENCE TABLE 

~ SINGLE LIFE AGE SINGLE LIFE 

0 12.81803 50 11.66175 
14.92211 51 11. 41594 

2 15.73050 52 11.16361 
3 16.12501 53 10.90499 
4 16.34592 54 10.64036 
s 16.47245 55 10.37017 
6 16.53456 56 10.09472 
7 16.56098 57 9.81450 
8 16.56023 58 9.52988 
9 16.53953 59 9.24127 

10 16.50475 60 8.94928 
11 16.46076 61 8.65445 
12 16.41469 62 8.35742 
13 16.36642 63 8.05876 
14 '16.31581 64 7.75900 
15 16.26274 65 7.45885 
16 16.20722 66 7.15921 
'-~I 16.14896 67 6.86074 
18 16.08779 68 6.56420 
:9 16.02372 69 6.27048 
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' 
20 15.95658 70 5.98022 
21 15.88620 71 5.69422 
22 15.81257 72 5.41286 
23 15.72552 73 5.13592 
24 15.65484 74 4.86279 
25 15.57033 75 4.59264 
26 15.48176 76 4.32477 
27 15.38910 77 4.05856 
28 15.29210 78 3.79392 
29 15.19051 79 3.53109 
30 15.08425 80 3.27017 
31 14.97307 81 3.01349 
32 14.85666 82 2.76062 
33 14.73492 83 2.51052 
34 14.60774 84 2.26066 
35 14.47479 85 2.00986 
36 14.33572 86 1.76061 
37 14.19057 87 1.51750 
38 14.03897 88 1.28611 
39 13.88092 89 l. 06704 
40 13.71604 90 .85453 
41 13.54430 91 .64497 
42 13.36528 92 .44851 
43 13,17891 93 .28761 
44 12.98484 94 .13605 
45 12.78344 
46 12.57414 
47 12.35728 
48 12.13275 
49 11.90076 

( 2) Example: A, age 50, receives $10,000 for life with 
remainder over to B. 

$10,000 x 5\ ~ $500, the annual income or annuity. 
$500 x 11.66175 (factor) = $5,830.88, the value of the life 

estate of A. 
$10,000 - $5,830.88 ~ $4,169.12, the value of the remainder 

estate of B. 
AUTH: Sec. 15-1-201 and 72-16-201 MCA; IMP: Sec. 72-16-417 

MCA. 

42.36.211 APPLICATION OF EXEMPTIONS (1) The exemptions 
~found 1n th1s chapter, when applied to a widow surviving 
spouse shall include all of ~ the statutory dower and other 
allowances. The i!l'bove exemptionsround in this chaater, when 
applied to children or adopted children of the dece ent shall 
include mutually acknowledged children. 

2) For decedents d in rior to Januar 1, 1991, ~to be 
affor ed the exemptlon, the mutual y acknow1e ge chl1d -must 
have stood in such relationship with the decedent beginning 
prior to the child's 15th birthday and continued for 10 
consecutive years. 
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13) F'or decedents dying after December 30, 1990, to be 
afforded the exemption, the mutually acknowledged cnild or 
steochild must have stood in such relationship prior to the 
child's 18th birthday. 

AUTH: Sec. 15-1 201 and 72-16-201 MCA; ~: Sec. 72-16-313 
MCA. 

4. The above amendments and repeals are necessary to 
either clarify the rules or make technical corrections due to 
statutory amendments enacted during the past two legislative 
sessions. 

5. Interested partleS may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 15, 1993. 
6. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 15, 1993. 

7. If the agency receives requests for a public he·aring on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

~c~~h J ~£/~ ctEo ANDER'S'i3~ M!<R BNN 
Rule Reviewer Director of Revenue 

Certified to Secretary of State September 3, l993. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.410 
pertaining to at-risk child 
care services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.10.410 PERTAINING 
TO AT-RISK CHILD CARE 
SERVICES 

1. On october 6, 1993 at 9:30 a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rule 46.10.410 pertaining to at-risk child 
care services. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.410 AT-RISK CHILO CARE SERVICES (1) The purpose of 
the at-risk child care program is to provide child care 
assistance to low income families who are not currently 
receiving aid to families with dependent children (AFDC), need 
child care in order to work, and would be at risk of becoming 
eligible for AFDC without such assistance. 'l'he a'l! Pielt ehild 
eape pPBIJ:!'alll ·.:ill 19e epel!'a'l!ed ettly itt a lillli'l!eel ft~l!lber e:@ 
IJaBIJPaphie al!'eas e! etle e'l!aee. 

( 2) Families ••Jhe pee ide il'l aft a•ea ef ehe seaee ift whieh 
the Eiepa:!''l!lllettt epel'ates aft al! Piele el\ild eape pre!Jralll are 
eligible for at-risk child care if all eligibility requirements 
set forth in subsections (2) (a), (2) (a) (i), (2) (b)- through 
(f) (i), and (3) are met. There will be a limited number ot 
slots available based on funding and the average cost of child 
care per tamily paid by the department. At-risk child care 
assistance will be given on a first come, first served basis. 
In the event that two or more families apply for assistance at 
the same time, priority will be given as follows: first priority 
will be given to parents whose earned income is below 34% of the 
state median income; second priority will be given to families 
whose earned income is at or below 75% of the state median 
income but above 34% of the state median income. aftd wae wieaift 
the last 24 lliBR'I!h lest eli~Jisility feP 'l!rattsil!ieRal ehild eaPel 
6hird pPierity ;Jill ee ~iVeft te families Whase eapttea lt\981119 is 
19elew 75% et the state mediaR itteel!le l9!i6 abeo,•e 3 4% et the state 
111e!iiatt iReel!le, In each of these income categories, priority 
will be given to any family which has lost eliqibili ty for 
transitional child care in the 24 months immediately prior to 
their application for at-risk child care. 

(a) A family is eligible for at-risk child care if a 
family member empleyed pal't ti111e er f~ll ti111e working for pay at 
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least 15 hours per week ~eeds assistance to pay for employment
related child care, and the family would be at risk of becoming 
eligible for AFDC if child care assistance were not available. 

(i) A family is at risk and is income-eligible for 
assistance if its income is at or below the maximum income for 
a family of its size set forth in the tables in s~bseeeieR (3) 
ARM 46.10. 409. Education income from scholarships, grants, 
loans and work study will be excluded as well as earned income 
tax credits, tribal per capita payments, VISTA volunteer 
stipends~ ~ independent living individual needs criteria (INC) 
payments for youth~. food stamp benefits. and foster care 
payments. All other gross family income will be counted. 

Subsections (2) (b) through (2) (e) remain the same. 
(f) Eligibility begins the first month after the month of 

application if all eligibility criteria are met~ aftd there is an 
employment-related child care need~. and the department has 
funds available to provide assistance. No assistance will be 
provided for previous months. ~rier te tae maRta ef a~~lieat 
*'--

(i) Eligibility continues as long as the family con-
tinues to meet income and all other eligibility reguirements. 7 
Aeeels tae el'lild eare fer a family Member te ·~erle, a Ad the 
de~artmeAt aas f~Rde ~-ailable ~e ~revide assistaRee. 

Subsections (2) (ii) through (2) (iv) remain the same. 
(g) Families may choose any legally operating child care 

provider to care for their children, as long as the person is 
age 18 or over and 4ees is not reside iR tl'le same ae~seaeld. the 
parent or a person living with the children as a parent. !f not 
already licensed or registered, the provider must register with 
the local office of the department of family services in order 
to receive payment. 

Subsection (2) (h) remains the same. 
(i) A co-payment is required for participation in this 

program as set ferea iR tae ~ables specified in subsection (~~) 
and ARM 46. 10.409. The department's child care assistance 
payment to the family cannot exceed the maximum child care 
reimbursement ::-ates established in ARM 46.10.404(3) (e) (~) (ii). 

(3) s~ojee~ ee tae ~revisieRs sf seeeieR (4) oelew, eThe 
maximum income a family may have to be eligible for at-risk 
child care aftd is the maximum gross income amount for that 
family size shown ip the tables in ARM 46.10.409. tfie ee ~aymeAt 
ey tae family re~~ireel if tae family is eli~ible are: 

(a) tare~~a Se~eember 39, 1992, as fellewse 
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&Pe9e ~ ~ 
~ ~ Ele!'a~ooe"' El81!"'''"""' - ~ 11 ei>Hel) I~ elo!Hei!PeA)* 

e 740 ~ 
Hl 840 -au 940 ~ 
9H 1040 ~ 

'041 lHQ --§.+ 

HU 1440 -•• 41 13\Q -----% 

-~~: 13H ~ 

0 928 ~ ~ 
929 1028 ~ -<0~9 1128 -.,l4 -44 
H~9 1448 - --e4 
li!i!9 •••s ..-.. -1;j;!9 HoB - ~ 
H<9 15:08 --HI-7- --HQ 

>5<9 li28 ~ -HG 
16<9 1698 -HS ~ 

Q 1117 r---3 ~ 
~*~Iii 1<17 ----<-4- ~ •••s 131'1 - -1319 1117 ----;..+ ~ 
1418 1517 ----+<> ~ 

1HB lEil7 - --w+ 
1H8 1717 ~ ~ 

1'118 1817 ~ ~ 
18U 1917 ~ ~ 
1918 2021 ~ ~ 
2022• inali~i:&la 

g li!O& $--W ~ 
'il06 1406 -----:!& -H06 1605 ---# --;.9 
<506 1696 - -0606 l?Qi - --H-1. 
<?o& <aos --Hl8 ~ 
>B06 >9os --H;l ~ 
1906 il905 ~ ~ 
<906 o106 ~ -0148 
BQ6 '205 ~ ~ 
2296 2;j95 ~ ~ 
2396 2344 ~ ~ 
23461 i:fteliiji:Sle 
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3E I Jlaee• .. e.e ~J;,,., ~ 
:o) eH'eetive oeteaet 1, 1992, as ih Afl!l 46.19.499. 
(4) The co-payment for families using less than 20 hours 

per week of child care will be one-half of the co-payment shown 
in tlote taeles ifl s~l!leeetiefle (3) (a) er (3) (h). ARM 46.10.409. 

Subsections (5} through (9) (iv) remain the same. 

AUTH: Sec. 53-2-201 and 53-4-212 MCA 
IMP: sec. 53-2-108, 53-~-201, 53-2-606, 53-4 212 and 

53-4-231 MCA 

3. The at-~isk child care program was previously 
administered by the Department of Social and Rehabilitation 
Services (SRS) as a pile~ program in only two counties using 
private and county funds as the required match for federal 
tunds. The 5Jrd Montana Legislal:ure in HB 2 appropriated 
sufficient funds to the Departmen~ of Family Services (DFS) to 
operate the at-risk program statewide. 

The program ·will now be operated by DFS, except in Missoula 
county, one of the pilot counties. (The pilot program in 
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Missoula County will continue to be operated by SRS using county 
funds to add additional child care slots.) However, rulemaking 
authority for the at-risk program will continue to reside with 
SRS rather than OFS, because the at-risk program receives its 
federal funding under Subchapter IV-A of the Social Security 
Act, which authorizes the Aid to Families with Dependent 
Children (AFOC) program administered by SRS. 

The amendment of this rule is necessary to implement the 
appropriations provided by the 1993 Montana Legislature that 
this program be operated statewide. This appropriation of funds 
is provided in House Bill 2, Chapter 623, Laws of Montana, 1993. 
The rule currently limits eligibility to families living in 
limited geographic area. This restriction is now being 
eliminated. 

Subsection (2), which sets forth the priorities used to 
determine eligibility for limited child care slots, is being 
amended to provide that at each level of priority, the highest 
priority will be given to families which have recently lost 
eligibility for transitional child care. A high priority is 
being given to these families because it is believed that 
families which recently lost the child care assistance which 
helped them to make the transition from AFOC to supporting their 
families without any AFOC are at especially high risk of 
becoming eligible for AFDC again. 

Also, subsection (2) currently sets three levels of priority. 
Second priority is given to families whose income is greater 
than 34% but less than 75% of the state median income and who 
have lost eligibility for transitional child care (TCC) within 
the past 24 months. Third priority is given to families in the 
same income range who have not lost Tee within the past 24 
months. The third level of priority has been deleted since 
priority will be given under the amended rule to families in 
each income category who have recently lost TCC over those who 
never had TCC, with those who never had TCC eligible for any 
remaining openings based on their income category. In essence, 
the third level of priority has been incorporated into the first 
and second levels. 

Subsection (2) (a) previously stated that a family member must 
work at least part-time in order far the family to qualify for 
at-risk child care assistance, but did not define what part-time 
employment was. This subsection is now being amended to specify 
that the individual must work at least 15 hours per week. 

subsection (2) (a) is also being amended to state that a family 
will only be eligible for assistance if the child care is 
necessary to allow the family member to engage in work for pay. 
It was never SRS' intention to pay for care for a child while a 
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family member was engaged in volunteer work or other unpaid 
employment. The rule is now being amended to clarify this 
point. 

Subsection (2) (f) is being changed to provide that eligibility 
begins the month after the month in which the application is 
filed, rather than the month of application, in order to make 
the policy for the at-risk program consistent with that of the 
community block grant child care program. Subsection (2) (f) (i) 
is being amended to make it more succinct. There is no change 
in policy. 

In subsection (2) (g), language is being added to make it clear 
that assistance will not be given to pay for child care provided 
by the child's parent, regardless of whether the parent resides 
with the child. The change in language also authorizes payment 
to caregivers living in the same household as the child if the 
caregiver does not have a parental relationship with the child. 
It was felt there the family should have as much discretion to 
choose a caregiver for the child as possible, even if the 
caregiver is a household member, as long as the caregiver is not 
a parent or a person who fulfills the role of parent and resides 
with the child. 

Subsection (3) (a) is being deleted because it was effective only 
through September 30, 1992, and subsection ( 3) (b) is being 
deleted because it is now merged into subsection ( 3) . other 
organizational changes and minor changes in wording in subsec
tions ( J) and ( 4) have been made which do not affect the 
substance of the rule. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of social and Rehabilitation services, P.O. Box 4210, Helena, MT 
59604-4210, no later than October 14, 1993. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation services has been designated to preside over and 
conduct the hearing. 

Rule Rev1ewer Director, social and Rehabilita
tion Services 

certified to the Secretary of State ___ S_e_o_te_m_b-'e"-"r--"----, 199 3 • 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the adoption 
of New Rules on civil penalties 
relating to beekeeping in 
Montana, and designating ) 
regulated bee diseases; amending) 
ARM 4.12.105 clarifying the ) 
apiary registration forfeiture ) 
procedure; and repealing ARM 4. ) 
12.101 relating to restrictions ) 
on apiary registration. } 

} 
) 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
NEW RULES I (4.12.109), II 
(4.12.110) AND III (4.12.111) 
RELATING TO BEEKEEPING IN 
MONTANA, AND DESIGNATING 
REGULATED BEE DISEASES; 
AMENDING ARM 4.12.105 
CLARIFYING THE APIARY 
FORFEITURE PROCEDURE; AND 
REPEALING ARM 4.12.101 
RELATING TO RESTRICTIONS 
ON APIARY REGISTRATION. 

1. on July 29, 1993, the Department of Agriculture 
published notice adopting new rules ARM 4.12.109, ARM 4.12.110 
and ARM 4.12.111 on civil penalties relating to beekeeping in 
Montana and designating regulated honey bee diseases; amend ARM 
4.12.105 clarifying procedure to void the registration of an 
apiary because of non-use; and repealing ARM 4.12.101 relating 
to apiary registration limitations at page 1588 of the Montana 
Administrative Register, issue #14. 

2. The department has adopted, amended, and repealed the 
rules as proposed. 

3. No comments or testimony were received. 

MONTANA DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State, September 1. 1993 
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BEFORE THE BOARD OF OPTOMETRISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to board 
meetings, applications for 
examination~ examinations, 
reciprocity, general practice 
requirements, fees and appli
cants for licensure 

NOTICE OF AMENDMENT OF 
RULES PERTAINING TO THE 
PRACTICE OF OPTOMETRY 

TO: All Interested Persons: 
1. On July 15, 1993, the Board of Optometrists published 

a notice of proposed amendment of rules pertaining to the 
practice of optometry, at page 1447, 1993 Montana 
Administrative Register, issue number 13. 

2. The Board has amended ARM 8.36.401, 8.36.403 through 
8.36.405, 3.36.409 and 8.36.802 exactly as proposed. The 
Board has cabled adoption of the proposed amendment of ARM 
8.36.406. 

3. One comment was received with regard to ARM 8.36.406 
which will be considered along with the proposed amendment ac 
a later dace. 

4. In addition, the Administrative Code Committee 
suggested that the authority section for ARM 8.36.401, as it 
is proposed co be amended, should be revised from 37-10-201 to 
37·10·202. This revision was adopted. Also, the 
Administrative Code Committee staff desired more information 
regarding the rationale for this rule amendment. The rule is 
being amended co delete references co meetings dealing with 
examinations, which formerly had been conducted during the 
July meeting. The 1993 Legislature approved legislation 
allowing the Board to delegate its examination functions and 
deleting the requirement for a meeting on the fourth Monday of 
July. 

5. No other comments or testimony were received. 

BOARD OF OPTOMETRISTS 
LARRY J. SONDERUD, :) . D. , 
CHAIRMAN 

.--.. \ I i 

BY:~~~~~~~~~~--~~~,~~~-~-~-~~--
ANDY POOLE, QBPUTY ~!RECTOR 
DEPARTMENT OF COMMERCE 

') 

~"'ill' ) ) .{.(..._ 

Certified to the Secretary of State, September 3, 1993. 
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BEFORE ~HE BOARD OF PUBLIC ACCOUNTANTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to quali
fications for a license as a 
licensed public accountant 

NOTICE OF AMENDMENT OF 
8.54.407 QUALIFICATIONS 
FOR A LICENSE AS A LICENSED 
PUBLIC ACCOUNTANT 

TO: All Interested Persons: 
1. On July 15, 1993, the Board of Public Accountants 

published a notice of public hearing at page 1453, 1993 
Montana Administrative Register, issue number 13. The hearing 
was held on August 9, 1993, at 1:30 p.m., in Helena, Montana. 

2. The Board has amended the rule as proposed but with 
the following change: 

"8.54.407 QUALIFICATIONS FOR A LICENSE AS L!CENSED 
PUBLIC ACCOUNTANT (1) through (3) (d) will remain the same as 
proposed. 

(4) THQSE INDIVIDUALS PA$SING PORTIONS OF THE NOVEMBER 
1993 EXAMINATION. THAT WOULD OVALIFY THEM QNDER IHE THEN· 
EXISTING LAW FOR LICENSURE AS A LICENSED PVBLIC ACCOQNTANT, 
SHALL HAVE 90 DAYS FROM THE UNIFORM MAILING DATE OF 
EXAMINATION RESULTS TO APPLY FOR LJCENSVRE." 

Auth: Sec. 37·50-203, 37-50-304, MCA; IMP, Sec.37-50-
303, 37-50-304, 37-50-308, MCA 

3. The Board has amended the rule in its adoption notice 
to provide a transition formula for those individuals sitting 
for the November 1993 examination. By this amendment, the 
Board intends to allow November examinees a mechanism under 
which they may be licensed pursuant to examination set up in 
effect this year. 

4. No comments or testimony were received. 

BOARD OF PUBLIC ACCOUNTANTS 
SHIRLEY J. WAREHIME, CPA 
CHAIRMAN 

BY: J )/_ 

ANDY J. POOLE, DEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

ROBERT P. VERDON 
RULE REVIEWER 

Certified to the Secretary of State, September 3, 1993. 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to con
tinuing education 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.58.415A CONTINUING 
REAL ESTATE EDUCATION 

1. On May 27, 1993, the Board of Realty Regulation 
published a notice of public hearing at page 1063, 1993 
~ontana Administrative Register, issue number 10. The hearing 
was held on June 25, 1993, in the conference room of the 
?rofessional and Occupational Licensing Bureau, Helena, 
Montana. 

2. The Board previously amended and adopted the other 
rules in issue number 15 at page 1909, 1993 Montana 
Administrative Register. The Board is now amending ARM 
8.58.415A as proposed but with the following changes: 

"8.58.415A CONTINUING REAL ESTAIE EDUCATION (1) and (2) 
will remain the same as proposed. 

(3) By October 1 of each odd numbered year, the board 
shall prescribe topics in which the 15 hours of education must 
be obtained. A preserihea e~inaeion of ~e~irea eopies wi'1 
ee aeeepe a ee f~lfill efie 15 ne~rs ef manaaeo~ _a~eaeien. 
~fiese eopies will eeneenerae_ en new ana ~peaeee infermaeion 
aeeessar) ee eend~ee eail} .eal eseaee aeeioiey fer efie 
~reeeeeien ef tfie p~hlie. LICENSEES REQUIRING EDUCATION FOR 
REN£WING WILL BE GRANTED CREDIT FOR ANY CQNTINUING EDUCATION 
CREDITS OBTAINED DQRING EITHER THAT RENEWAL YEAR OR THE YEAR 
PRECEDING AND WHICH WERE OBTAINED FROM PRESCRIBED TOPICS. FOR 
eXAMPLE, THE BOARP WILL PRESCRIBE TOPICS BY OCT. 1. 1993 FOR 
1994-95 AND BY OCT. 1, 1995 FOR 1996-97. LICENSEES WHO NEED 
TO REPORT THEIR SPUGATION IN 1994 MAY USE ANY APPROVED COURSE 
FROM 1993 !EVEN THOUGH NOT A PRESCRIBED TOPIC) OR ANY APPROVED 
COUBSE FROM THE 1994 PRESCRIBED TOPIC LIST. LICENSEES WHO 
NEED TO REPORT THEIR EDUCATION IN 1995 MAY USE APPROVED 
COURSES FROM THE 1994-95 PRESCRIBED TOPIC LIST. LICENSEES WHO 
NEED TO REPORT TBEIR EDUCATION IN 1996 MAY QSE APPROVED 
COURSES FROM THE 1995 PRESCRIBED LIST. THE 1996 PRESCRIBED 
LIST, OR ANY COMBINATION OF !HOSE TWO LISTS. 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto are as follows: 

COMMENT; Various individuals had said the ~le as 
originally proposed was cumbersome, confusing and unfair to 
certain licensees who may be disa_dvancaged by the timing of 
the board's ~election of the prescribed education topics. 

~ontana Adm1n1strat~ve ReglSt0r 
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RESPONSE: The board amended ~he rule to note that all 
licensees could use education prescribed in either of the two 
years prior to their date of reporting continuing education as 
reportable education. 

BOARD OF REALTY REGULATION 
JACK MOORE, CHA~ 

'\ --
;I __) '" / ,_.... BY: .-.) ._,_ ' . 

ANDY POOLE, DEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

ROBERT P. VERDON, RULE REVIEWER 

Certified to the Secretary of State, September 3, 1993. 
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to applica
tions, temporary permits, 
renewals and continuing 
educacion 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.59.501 APPLICATION FOR 
LICENSURE, 8.59.503 TEMPOR· 
ARY PERMIT, 8.59.505 
PROCEDURES FOR RENEWAL, AND 
8.59.601 CONTINUING 
EDUCATION REQUIREMENTS 

1. On July 15, 1993, the Board of Respiratory Care 
Practitioners published a notice of proposed amendment of the 
above-stated rules at page 1458, 1993 Montana Administrative 
Register, issue number 13. 

2. The Board has amended ARM 8.59.501, 8.59.503 and 
8.59.505 exactly as proposed. The Board has amended ARM 
8.59.601 as proposed but with the following changes: 

"8.59.601 CONTINUING EDUCATION REQUIREMENTS (l) through 
(3) will remain the same as proposed. 

(4) For licensees who have received their initial 
~icense during the immediately preceding licensing year, 
continuing education will be IS required on the date of 
initial renewal on a pro-rated basis. This pro-rated basis 
~ require2 that the licensee who has received his or her 
initial license must atcain one credit of continuing education 
for each month, or greacer portion thereof, of licensure." 

Auth: Sec. 37-28-104, MCA; I~P. Sec. 37-28-104, 37-28-
203, MCA 

3. All comments and tescimony received were thoroughly 
considered by the Board. Those comments and the Board's 
responses thereto are as follows: 

CQMMENT: Staff of the Administrative Code Committee 
suggested minor changes to the proposed amendment of 8. 59.601 
to clarify that the rule is a standing requirement and does 
not necessitate individual orders. 

RESPONSE: The Board concurred and made the changes as 
shown above. 

ROBERT P. VERDON 
Rule Reviewer 

BOARD OF RESPIRATORY CARE 
PRACTITIONERS 
RICH LUNDY, CHAIRMAN 

Certified to the Secretary of State, September 3, 1993. 

17-9/16/93 Montana Administrative Register 



-1126-

BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.202 and 16.44.803 
dealing with underground injection 
wells 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

(Hazardous Waste) 

1. On July 29, 1993, the department published notice of 
the proposed amendment of the above-captioned rules at page 1608 
of the 1993 Montana Administrative Register, issue number 14. 

2. The department has adopted the rules as proposed with 
no changes. 

3. No comments or testimony were received. 

Certified to the Secretary of State September 3. 1993 

Reviewed by: 

Mcn~ana Admlnlstrative ~eg1ster 17-9/16/93 
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BEFORE ~HE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM ~2.18.105; 42.18.108; ) 
42.18.111; 42.18.114; 42.18.117 ) 
42.18.120; 42.18.123; and 42.18.) 
126 and the ADOPTION of NEW ) 
RULES I (42.18.106); II ) 
(42.18.109); III (42.18.112); ) 
IV (42.18.115); V (42.18.118); ) 
VI (42.18.121); and VII ) 
(42.18.124) relacing to Property) 
Reappraisal of Taxable Property ) 
in Montana ) 

) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.18.105; 42.18.108; 
42.18.111; 42.18.114; 42.18. 
117; 42.18.120; 42.18.123; 
and 42.18.126 and the 
ADOPTION of NEW RULES I 
(42.18.106); II (42.18.109); 
III (42.18.112); IV (42.18. 
115); V (42.18.118); VI (42. 
18.121); and VII (42.18.124) 
relating to Property Reap
praisal of Taxable Property 
in Montana 

l. On June 10, 1993, the Department published notice of 
the proposed amendment of ARM 42.18.105, 42.18.108, 42.18.111, 
42.18.114, 42.18.117, 42.18.120, 42.18.123, and 42.18.126 and 
adoption of rules I (42.18.106); II (42.18.109); III 
(42.l8.ll2); IV (42.18.115); V (42.18.118); VI (42.18.121); and 
VII (42 .18 .12·1) relating to Property Reappraisal of Taxable 
Property 1n Montana at page 1182 of the 1993 Montana 
Administrative Register, issue no. 11. 

2. A Public Hearing was held on July 1, 1993, to consider 
the proposed amendments and adoption. No one appeared to 
cestifv and no written comments were received. 

3: The Department has adopted the rules as proposed. 

CLEO ANERSON 
'\ule Reviewer 

MICK ROBIN ON 
Director of Revenue 

Certified to Secretary of State September 3, 1993. 
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VOLUME NO. 4 5 OPINION NO. 11 

CONTRACTS - Approval by state of contract transfer, assignment 
or subcontract; 
STATUTES - Approval by state of contract transfer, assignment or 
subcontract; 
SURETY - Approval by state of contract transfer, assignment or 
subcontract; 
MONTANA CODE ANNOTATED- Sections 18-4-105, 18-4-141, 28-1-1501, 
28-1-1502; 

HELD: MCA § 18-4-141(1) does not prevent the state from 
expressly releasing a party to a contract, or its 
surety, from its obligations after the state has 
approved a transfer, assignment, or subcontract to a 
new party. 

August 17, 1993 

Mr. Jon Noel 
Director 
Department of Commerce 
1424 Ninth Avenue 
Helena, MT 59620-0501 

Dear Mr. Noel: 

Your predecessor as director of the Deoartment of Commerce asked 
my opinion on the following question:-

Does MCA S 18-4-141(1) prohibit the state from 
expressly releasing a party to a contract, or its 
surety, from its obligations after the state has 
approved a transfer, assignment, or subcontract to a 
new party? 

Mont. Code Ann. S 18-4-141(1) authorizes the state to declare 
void any transfer, assignment, or subcontract of public 
contracts made without the express written approval of the 
state. The statute additionally provides that no approval by 
the state of a transfer, assignment or subcontract may release 
the original obligor or his sureties from their obligations. 
The statute provides in relevant part: 

No contract or order or any interest therein may be 
transferred, assigned, or subcontracted by the party 
to whom the contract or order is given to any other 
party without the express written approval of the 
state, and the state may declare void any unapproved 
transfer, assignment, or subcontract- ,"/o approvai o( a 

Montana AdrninistratlVe Register 17-9/16/93 
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1ran~j~r. as.ligilment, or suhcontrae/ may release tile original ubligur or llis 
\Ltretws jiwn 1heir ohligatium w the >Wit: under 1he cunJract or order. 

(Emphasis added.) 

The Department's request for an opinion arises from the state
approved transfer of a contract for electronic gambling 
services. The parties intended that the transferee would 
provide its own surety bond to secure performance under the 
contract, and that the new surety bond would replace the surety 
bond provided by the original contractor. The transferee 
desires to have the original surety released since it has 
replaced the original bond with its own surety bond, and the 
Department is uncertain whether MCA § 18-4-141(1) prohibits such 
a release. 

Prior to 1983, public contracts could not be transferred, 
assigned or subcontracted, regardless of approval by the state. 
MCA § 18-4-105 ( 1981). In 1983, the Legislature amended MCA 
§ 18-4-105 (now MCA § 18-4-141) to permit the transfer, 
assignment or subcontract of public contracts if the state 
expressly grants its approval in writing. 1983 Mont. Laws, ch. 
52, § l. The legislative history reveals that Senate Bill 183 
was cequested by the Department of Administration because the 
law in effect at the time appeared to prohibit the transfer, 
assignment or subcontract of state contracts under any 
circumstances, and it was suggested that the amendment would 
make the statute compatible with the Uniform Commercial Code. 
Minutes, Senate Judiciary Committee, January 25, 1983 (comments 
by Valencia Lane, Department of Administration). 

I conclude that the statute does not prevent the state from 
expressly releasing a party or its surety from its obligations 
under a contract. A statute must be construed according to the 
plain meaning of the language therein. Norfolk Holdings. Inc. 
v. Montana Dep't of Revenue, 249 Mont. 40, 813 P.2d 460 (1991). 
If the intent of the Legislature can be determined from the 
plain meaning of the statutory words, no other means of 
interpretation should be applied. State ex rel. Neuhausen v. 
Nachtsheim, 253 Mont. 296, 833 P.2d 201 (1992); Palmer by Diacon 
v. Montana Ins. Guar. Ass'n, 239 Mont. 78, 779 P.2d 61 (1989). 
The plain language or MCA § 18-4-141(1) prevents a finding of an 
implied release of the transferor's obligations. The statute 
provides that "[n]o approval of a transfer, assignment, or 
subcontract may release the original obligor or his sureties," 
which only expresses a reservation of rights regarding 
assignments. (Emphasis added.) See Restatement ISecondl of 
Contracts S 329 (b)- (c) (the obligor of an assigned right must 
manlfest an intention to retain his rights against the assignor, 
for his silence may imply assent to a release). This language 
also comports with the general rule regarding assignments and 
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implied novations. A novation acts to release an obligated 
party and is defined as "the substitution of a new obligation 
tor an existing one," including the substitution of ''a new 
debtor in place of the old one with the intent to release the 
latter.'' MCA §§ 28-1-1501, -1502. In Kenison v. Anderson, 83 
Mont. 430, 438, 272 P. 679, 681 (1928), it was held that a 
novation is the substitution of new debtor for original debtor 
with intent to release the latter, which may be expressly or 
impliedly created. I find nothing in MCA § 18-4-141(1) which 
expresses a legislative intent to prohibit the state from 
releasing a party or its surety under all circumstances. The 
statute, therefore, merely prevents the approval of an 
assignment, transfer or subcontract from operating as an implied 
novation or release of the assignor; it does not prevent the 
state from releasing a party or its surety by an express 
novation or release. In reaching this conclusion, I offer no 
opinion regarding the release of any particular party or its 
surety. 

THEREFORE, IT IS MY OPINION: 

MCA S 18-4-141(1) does not prevent the state from expressly 
releasing a party to a contract, or its surety, from its 
obligations after the state has approved a transfer, 
assignment, or subcontract to a new party. 

jpm/cwc/brf 

Montana Administrative Register 17-9/16/93 
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VOLUME NO. 45 OPINION NO. 12 

LAND USE - Subdivision exemption for condominium construction; 
LOCAL GOVERNMENT Subdivision exemption for condominium 
construction; 
PROPERTY, REAL Subdivision exemption for condominium 
construction; 
SUBDIVISION AND PLATTING ACT - Applicability of requirements to 
proposed condominium developments; 
MONTANA CODE ANNOTATED- Sections 1-2-101, 76-3-103(3), 76-3-
103( 15)' 76-3-204, 76-3-601; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 57 
(1984), 39 Op. Att'y Gen. No. 74 (1982), 39 Op. Att'y Gen. No. 
28 (1981), 39 Op. Att'y Gen. No. 14 (1981). 

HELD: condominiums are subdivisions which are not exempted 
under MCA S 76-3-204 from the provisions of the 
Montana Subdivision and Platting Act. 

August 18, 1993 

Mr. Jim Nugent 
Missoula City Attorney 
435 Ryman 
Missoula, MT 59802-4297 

Dear Mr. Nugent: 

You have requested my opinion concerning the applicability of 
the requirements of the Montana Subdivision and Platting Act, 
MCA title 76, chapter 3, to proposed condominium developments. 
Specifically, you have asked whether MCA S 76-3-204 exempts from 
review the construction of eight condominiums consisting of four 
two-unit dwellings on property which was platted prior to the 
adoption of the Subdivision and Platting Act and which is zoned 
for duplexes. 

The Montana Subdivision and Platting Act [hereinafter "Act"] 
generally requires local 
subdivisions. MCA S 76-3-601. 
Act as 

rev lew and approval of all 
A subdivision is defined by the 

a division of land or land so divided which creates 
one or more parcels containing less than 
20 acres, exclusive of public roadways, in order that 
the title to or possession of the parcels may be sold, 
rented, leased, or otherwise conveyed and shall 
include any resubdivision and shall further include 
any condominium or area, regardless of its size, which 
provides or will provide multiple space for 
recreational camping vehicles or mobile homes. 
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MCA § 76-3-103( 15). This definition has consistently been 
interpreted to mean that the following categories of activities 
are deemed subdivisions: 

l. A division of land or land so divided which 
creates one or more parcels containing less than 
20 acres, exclusive of public roadways, in order 
that title to or possession of the parcels may 
be sold, rented, leased, or otherwise conveyed. 

2. Any resubdivision. 

3. Any condominium. 

4. Any area, regardless of size, which provides or 
will provide multiple space for recreational 
camping vehicles. 

s. Any area, regardless of size, which provides or 
will provide multiple space for mobile homes. 

See 39 Op. Att'y Gen. No. 14 at 50, 52 (1981); 39 Op. Att'y Gen. 
No. 28 at 108, 111 ( 1981); 39 Op. Att'y Gen. No. 74 at 282 
(1982); 40 Op. Att'y Gen. No. 57 at 229, 230-31 (1984). 

As previously held in 39 Op. Att'y Gen. No. 74 at 283 (1982), 

the provisions of the Montana Subdivision and Platting 
Act apply to all condominiums not expressly exempted 
by one of the provisions of Title 76, chapter 3, 
part 2. 

Two exemptions found within the Act are potentially applicable 
to the condominium development in question. The express 
statutory exemption for condominiums is MCA § 76-3-203, which 
provides: 

Condominiums constructed on land divided in compliance 
with this chapter are exempt from the provisions of 
this chapter. 

This exemption is not applicable as the lands in question were 
not divided in compliance with the Act. 39 Op. Att'y Gen. No. 
28 at 108 (1981). 

A second exemption which arguably applies to the proposed 
development is MCA § 76-3-204, which provides: 

Exemption for conveyances of one or more parts of a 
structure or improvement. The sale, rent, lease, or 
other conveyance of one or more parts of a building, 
structure, or other improvement, whether existing or 
proposed, is not a division of land, as that term is 
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defined in this chapter, and is not subject to the 
requirements of this chapter. 

This provision has been the subject of three prior Attorney 
General • s Opinions and one significant legislative amendment 
that was intended to overrule certain holdings of the prior 
opinions. 

In 39 Qp. Att'y Gen. No. 28 at lOB (1981), former Attorney 
General Greely held that the term "condominium," as it appears 
in the definition of "subdivision," MCA § 76-3-103(15), must be 
liberally construed to include all condominiums. In so holding, 
he expressly rejected the argument that a condominium is a 
division of a building under MCA § 76-3-204 ( 1981), and is 
therefore exempt from review under MCA § 76-4-125. Noting that 
the Legislature provided a specific exemption for condominiums 
in MCA § 76-3-203, former Attorney General Greely reasoned: 

If section 76-3-204, MCA, is a further exemption for 
condominiums, as has been suggested, the Legislature 
should have used consistent terminology throughout and 
referred to condominiums specifically in creating the 
latter exemption. Since the Legislature did not use 
consistent terminology, I mtw CVI!ciude rlrat secrion 76·3·204, 
.11CA. re(er.; 10 somerhi11r; other thai! cundomillium.\' al!d tilar tile secrioll 
does not exempt crmdommiums fmm review, in light of the 
compelling arguments supporting inclusion. 

39 Op. Att'y Gen. No. 28 at 114 (emphasis supplied). 

In 39 Op. Att'y Gen. No. 74 (1982), the question was whether MCA 
S 76-3-204 (1981) exempted conversions of existing rental 
occupancy apartment houses or office buildings to individual 
condominium ownership. Acknowledging his prior opinions which 
established that condominiums were subdivisions and subject to 
the provisions of the Act, former Attorney General Greely 
concluded that the proposed conversion qualified for an 
exemption under MCA § 76-3-204 (1981), which provided: 

Exemption for conveyances of one or more parts of a 
structure or improvement. The sale, rent, lease, or 
other conveyance of one or more parts of a building, 
structure, or other improvement situated on one or 
more parcels of land is not a division of land, as 
that term is defined in this chapter, and is not 
subject to the requirements of this chapter. 

Former Attorney General Greely construed the phrase "situated 
on one or more parcels of land" to mean that the Legislature was 
referring to an existing building, built and utilized prior to 
the time the division occurs. 39 Op. Att'y Gen. No. 74 at 284. 
Hence, the conversion to condominiums of an existing apartment 
or office building used for rental purposes was held to be 
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exempt from the requirements of the Act, as long as the 
conversion was not the "final step in a plan designed to 
purposely evade the application of the Act." 1.Q..,_ at 285. The 
opinion made clear, however, that new condominium developments 
were to be reviewed and approved prior to construction. 

At issue in 40 Op. Att'y Gen. No. 57 (1984) was the application 
of the Act and its exemptions to the construction of 48 four
plexes to be used as rental occupancy buildings. Former 
Attorney General Greely concluded that the proposed development 
constituted a "division of land" as that term is defined in MCA 
§ 76-3-103(3), and was therefore a "subdivision" under MCA 
S 76-3-103(15). 1.Q..,_ at 231-32. He further concluded that the 
exemption for division of a building in MCA S 76-3-204 (1981) 
did not apply because the buildings were not "existing 
building(s ], built und utilized prior to the time the division 
occurs." 1.Q..,_ at 232, citing 39 Qp. Att'y Gen. No. 74 at 282, 
284 ( 1982) (emphasis in original). 

Not long after the opinion issued in 40 Op. Att'y Gen. No. 57 
(1984), the Legislature amended MCA S 76-3-204 (1981). Senate 
Bill 354, chapter 700 ( 1985) deleted the phrase "situated on one 
or more parcels of land," from MCA § 76-3-204 (1981) and 
substituted in its place the term "whether existing or 
proposed." According to the bill's sponsor, this amendment was 
offered in response to a "series of recent attorney general's 
opinions [which] created problems for planning agencies": 

Those opinions ... stated that under the subdivision 
and platting act, a duplex is a subdivision and must 
be reviewed. The bill simply says that a multi
family structure is not a subdivision and should not 
be reviewed as such[.] 

House Committee on Natural Resources, March 22, 1985, at 4. 

Proponents of Senate Bill 354 were obviously concerned with the 
holding in 40 Op. Att•y Gen. No. 57 (1984) that construction of 
rental units constituted a "subdivision" and was therefore 
subject to the requirements of the Act. Rather than changing 
the definition of "subdivision," however, the Legislature 
expanded the exemption language in MCA S 76-2-304 to include 
divisions of buildings "whether existing or proposed." Th~s 

amendment c=eated an exemption for new construction of rental 
occupancy units which was not available under MCA S 76-3-204 
(1981) as that statute was construed in 40 Op. Att'y Gen. No. 
57 ( 1984). 

When construing statutes, the intent of the Legislature must 
control. State ex rel. Neuhausen v. Nachtsheim, 253 Mont. 296, 
299, 833 P.2d 201, 204 (1992). To ascertain legislative intent, 
one must first look to the language employed and the apparent 
purpose to be served by the statute. State v. Austin, 217 Mont. 
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265, 268, 704 P.2d 55, 57 (1985). It is apparent from the 
language of the statute and its history that the Legislature 
intended to change the state of the law with respect to rental 
occupancy buildings only. Neitner the language of the statute 
nor its legislative history suggests a legislative intent to 
exempt condominiums, "whether existing or proposed," from the 
requirements of the Act. To construe MCA S 76-3-204 in this 
manner would create an exception which swallows the general rule 
that condominiums are subdivisions and are subject to review 
under the Act. MCA S 76-3-103( 15); 39 Op. Att'y Gen. No. 28 
(1981); 39 Qp. Att'y Gen. No. 74 (1982). Although the Act 
underwent significant change in the 1993 legislative session, 
none of those changes affected the exemption language at issue 
here or the definition of a subdivision as specifically 
including "condominiums." See H.B. 408, ch. 272 (1993). 

statutes relating to the same subject must be harmonized, and 
none shall be held meaningless if it is possible to give it 
effect. Crist v. Segna, 191 ~ont. 210, 212, 622 P.2d 1028, 1029 
(1981); Fletcher v. Paige, 124 Mont. 114, 220 P.2d 484 (1950); 
Campbell v. City of Helena, 92 Mont. 366, 16 1?.2d 1 (1932). 
~oreover, exemptions within the Act are generally given a 
"narrow interpretation" so as to fulfill the Act's objective of 
ensuring that the public health, safety, .and welfare are 
protected. State ex rel. Florence-Carlton Sch. Dist. v. Board 
of County Comm'rs of Ravalli County, 180 Mont. 285, 291, 590 
P.2d 602, 505 (1978), citing 3 Sutherland Statutory Construction 
§ 71.01 (4th ed. 1974). I therefore conclude that the exemption 
~anguage in ~CA S 76-3··204 does not apply to condominiums. 

My conclusion is consistent with the opinion of former Attorney 
General Greely in 39 Op. Att'y Gen. No. 28 at 114 (1981), that 
MCA S 76-3-204 must apply to "something other than 
condominiums." The meaning of this phrase is clarified by 
Senate Bill 354, which expresses a legislative intent to apply 
the exemption to multi-family dwellings to be used as rental 
occupancy units. See also Lee v. Flathead County, 217 Mont. 
370, 373, 740 1?.2d 1060, 1063 (1985) ("[t]he amendment makes it 
clear that not only is the renting of existing buildings exempt 
from subdivision review, but so are all new buildings which are 
to be used as rentals") . Since the construction project 
proposed hereln is for condominlums and not for rental occupancy 
buildings, conclude that it is not exempted from the 
requirements of the Act under MCA § 76-3-204 (1985). 

THEREFORE, IT IS MY OPINION: 

Condominiums are subdivisions which are not exempted under 
MCA § 76-3-204 from the provisions of ~he Montana 
Subdivision and Platting Act. 
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VOLUME NO. 45 OPINION NO. 13 

HIGHWAYS - Scope of R.S. 2477 public right-of-way; 
PUBLIC LANDS - Authority of U.S. Fish and Wildlife Service to 
regulate R.S. 2477 public right-of-way passing across National 
Wildlife Refuge; 
CODE OF FEDERAL REGULATIONS - 50 C.F.R. § 25.ll(b) (1992); 
UNITED STATES CODE - 16 U.S.C. S 460k, 43 U.S.C. S 932. 

HELD: The United States Fish and Wildlife Service has the 
authority to regulate use of an R.S. 2477 public 
right-of-way within the boundaries of a wildlife 
refuge and public recreational use of that right
of-way may be permitted only to the extent that is 
practicable and not inconsistent with the primary 
objectives for which the refuge was established. 

August 24, 1993 

Mr. Thomas R. Scott 
Beaverhead County Attorney 
Beaverhead County Courthouse 
2 south Pacific, CL #2 
Dillon, MT 59725-2713 

Dear Mr. Scott: 

You have requested my opinion concerning the following question: 

May the Beaverhead County Commission authorize and 
establish a snowmobile trail on a county road which 
passes through the Red Rock Lakes National Wildlife 
Refuge? 

The focus of your op1n1on request and accompanying memorandum of 
law is the creation and scope of the right-of-way on the 
Centennial Road and whether the county's proposed snowmobile 
trail falls within the lawful permitted uses of that highway. 
While there is merit in this discussion, my analysis has 
concluded that the controlling issue concerns the authority the 
United States Fish and Wildlife Service may exercise over a 
National Wildlife Refuge under the Property Clause of the United 
States Constitution. For purposes of clarifying these issues, 
I will briefly review the facts surrounding this controversy, 
discuss the nature of the public right-of-way, and then address 
the Property Clause issue. 

FACTUAL BACKGROUND 

In the winter of 1989-90, a group of residents of the Centennial 
Valley approached the Montana Department of Fish, Wildlife, and 
Parks with a proposal to groom the Centennial Road during winter 

J..;-q./l6/fJ3 ~ontana ~drninistrative Register 



-"138-

months for snowmobiling. The Centennial Road s~re~ches from 
Monida on In~erstate 15 approximately 44 miles east to Red Rock 
Pass on the Montana/Idaho border. This road, also known as the 
Red Rock Pass road, is generally regarded as a county road.' 
From a point in Lakeview, Montana, proceeding to the east at Red 
Rock Pass and beyond into Idaho, the road is not plowed in 
winter. This section of the Centennial Road runs directly 
through the Red Rock Lakes National Wildlife Refuge (hereinafter 
refuge]. Snowmobiles have traveled this road in the absence of 
winter grooming for several years for both recreational and 
other purposes. 

The present refuge was created through the action of two 
Executive Orders of the President in 1935. In Exec. Order 
No. 7023, dated April 22, 1935, public lands in the Centennial 
Valley were withdrawn from entry and reservation, subject to 
existing rights, and set aside for use "as a refuge and breeding 
ground for wild birds and animals" and "to effectuate further 
the purposes of the Migratory Bird Conservation Act." On 
September 4, 1935, Exec. Order No. 7172 was issued which 
declares that private lands in the Centennial Valley, "acquired 
or to be acquired by the United States," are similarly reserved 
for purposes of the refuge. 

Refuge authorities have opposed the proposal to groom the 
Centennial Road from its inception. Concern has been expressed 
that an increase in recreational snowmobile use will disrupt 
winter wildlife habitat and increase refuge management 
responsibilities. A Centennial Valley snowmobile club obtained 
the permission of the Beaverhead County Commissioners to groom 
the Centennial Road for snowmobiling in May 1990. The club 
attempted to secure state gasoline tax monies earmarked for 
grooming which are allocated by the Montana Department of Fish, 
Wildlife, and Parks. Following the preparation of an 
environmental assessment on the grooming proposal, the 

'Technically, up until 1991 the centennial Road, from the 
interchange on Interstate 15 at Monida, for 37 miles east 
through Lakeview to the junction with the Elk Lake road, was a 
state secondary highway within the federal-aid secondary highway 
system. Such designation was made in 1961 at the request of the 
Beaverhead County Board of Commissioners. The original Montana 
highway map, published in 1914, depicts the Centennial Road as 
a "state road," and thus the road may have had prior recognition 
as a state road under Montana law. The federal highway bill 
recently enacted by Congress, the Intermodal Surface 
Transportation Efficiency Act of 1991, has abolished the 
federal-aid secondary system. The exact effect of the new 
highway bill on state road designations is uncertain and such 
distinctions are not germane to the legal issues presented by 
your opinion request. Questions concerning this subject may be 
addressed to the Legal Division Administrator for the Montana 
Department of Transportation. 
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department declined to release funds because of the unresolved 
legal question whether the county or the refuge has jurisdiction 
over the road. At this point both jurisdictions--the United 
States Fish and Wildlife Service and Beaverhead County--assert 
authority to regulate snowmobile use of the right-of-way, the 
existence of which is discussed below. 

DISCUSSION 

I. Creation and Existence of the Public Right-of-way 

Neither Beaverhead County nor the federal government disputes 
the legal existence of a public right-of-way upon the Centennial 
Road. The right-of-way was created by action of a federal land 
grant statute of the mid-Nineteenth Century. By Act of July 26, 
1866, 43 U.s.c. § 932 (section 2477 of the Revised Statutes, 
hereinafter R.S. 2477), Congress declared at section 8: 

The right of way for the construction of highways over public 
lands, not reserved for public uses, is hereby granted. 

This language has been construed by numerous courts as an offer 
of a right-of-way which must be accepted by a state under its 
particular laws for the right-of-way to be lawfully created. 
Vieux v. East Bay Regional Park Dist., 906 F.2d 1330 (9th Cir. 
1990); Standage Ventures, Inc. v. State of Ariz., 499 F.2d 248 
(9th Cir. 1974); Wilkenson v. Dep't of Interior of United 
States, 634 F. Supp. 1265 (D. Colo. 1986); State v. Nolan, 58 
Mont. 167, 191 P. 150 ( 1920). It is assumed by all parties to 
this controversy that the offer represented by R.S. 2477 was in 
fact accepted with respect to the Centennial Road by action of 
the Madison county Commission on September 3, 1890. 2 On that 
date the Madison County Commissioners' journal reflects 
recognition of the Centennial Road as a public road. By act of 
the Montana Legislature in 1911, the Centennial Valley later 
became part of Beaverhead County. 

Montana law governing the acceptance of an R.S. 2477 grant prior 
to 1895 is succinctly set forth in Nolan. Acceptance could be 

2All parties have also assumed that the lands at issue were 
"public lands, not reserved for public uses" at the time of the 
acceptance of the R.S. 2477 right-ot-way grant by Madison 
County. I make the identical assumption for purposes of 
analysis, but note that such assumptions have been shown very 
late in litigation to be erroneous in similar controversies. 
See Humboldt County v. United States, 684 F.2d 1276 (9th Cir. 
1982) (establishment of grazing district encompassing the area 
in which road was located precluded county from acquiring 
right-of-way under R.S. 2477). In Montana, the date of the 
acceptance of an R.S. 2477 grant has been found to relate back 
to the date of ~he grant. City of Butte v. Mikosowitz, 39 Mont. 
350, 102 P. 593 (1909). 
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accomplished via act of the proper authorities or by use by the 
public. Since there is documentation of the recognition of the 
public road by the Madison County authorities it is unnecessary 
to examine historic use of the Centennial Road to determine 
whether the right-of-way grant was lawfully accepted through 
public use. Following the lawful creation of the public 
right-of-way, the right-of-way represented by the Centennial 
Road had continued in existence up to the present day. The 
acquisition of private properties by the federal government in 
the 1930's for purposes of establishing the refuge did not 
affect the continuing existence of the underlying right-of-way 
or easement. While the existence of an R.S. 2477 public 
right-of-way for the Centennial Road is not controverted, the 
present scope of that right-of-way is disputed. 

II. Scope of the Centennial Road Right-of-way 

Generally questions concerning permitted uses on a public right
of-way involve a determination of the scope of the particular 
right-of-way. Such analysis in this situation would involve a 
choice of law determination between state or federal law, 
consideration of the nature ot the resulting easement, and a 
conclusion as to "'hether the contemplated use is within the 
scope of that easement. 
However, for reasons discussed below, even if winter grooming of 
the Centennial Road were found to be within che scope of the 
R.S. 2477 public right-of-way, application. of the federal 
Property Clause renders such conclusion moot.' 

III. Federal Constitutional Principles 

The 1ssue presented by consideration of federal constitutional 
principles is whether a National Wildlife Refuge may regulate 
snowmobile use upon a road within its boundaries that is 
recognized as a county or state public right-of-way. While this 
precise issue in the context of a wildlife refuge has never been 
addressed in a reported judicial decision, ::hree analogous 
decisions uniformly hold that the National Park Service may 
regulate such a highway under the reach of the Property Clause 
of the United States constitution. United States v. Vogler, 859 
F.2d 538 (9th Cir. 1988). cert. denied, 488 U.S. 1006 (1989); 
Robbins v. United States, 284 F. 39 (Bth Cir. 1922); Wilkenson 
v. Oep't of Interior, 634 F. Supp. 1265 (D. Colo. 1986). Each 

'Article IV, section 3 of the United States Constitution 
provides in relevant part; 

The congress shall have power to dispose of and make 
all needful rules and regulations respecting the 
territory or other property belonging to the United 
States(.] 

Such provision is generally known as the Property Clause. 
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of these opinions specifically addresses the authority of the 
Park Service to regulate the type of R.s. 2477 public right
otway at issue in the Centennial Valley. 

In Robbins the Eighth Circuit was confronted with an action in 
which the United States, as plaintiff, sought to enjoin an 
individual from transporting passengers for hire in Rocky 
Mountain National Park, Colorado. The case is arguably 
distinguishable from the present situation in Beaverhead County, 
as the court found that the State of Colorado and Larimer County 
had ceded jurisdiction and control over the park highways to the 
federal government.' Nevertheless, the conclusion of the Eighth 
Circuit extends beyond the circumstances presented to the court: 

But we are of the opinion that the power of the 
government to regulate the traffic on those highways, 
as it has done by congressional enactment and rules 
thereby authorized, rests on the secure footing that 
it is a valid exercise of control over the property of 
the government, even though it is of the nature of 
police power, and that it is sustained by section 3, 
art. 4, of the federal Constitution, which entitles 
the government to make all needful regulations 
respecting its territory and property. 

Neither grants of rights of way on the public lands, 
accepted by user or statute, nor state ownership of 
highways derived from the government or otherwise 
effect any abdication of such constitutional 
authority. Both the power of Congress to grant 
easements in favor of the public for travel and 
transportation and its power to legislate concerning 
territory and property are and must be consistently 
exercised, and the latter is accomplished by 
regulations to the end of devoting the adjacent domain 
owned by the government to the lawful purposes and 
objects for which a national park is granted. We 
therefore hold that the (federal] regulations here 
involved cannot be successfully assailed because of 
interference with private right to use the highways in 
the Rocky Mountain National Park. 

'A factual question existed in Robbins concerning the 
validity of the jurisdictional cession of the road upon which 
the defendant was cited. Because the driver had to travel a 
ceded road to reach the unceded road, the court of appeals did 
not find that resolution of the question was necessary to reach 
its decision. Robbins, 284 F. at 45. 

17-9/16/93 >1ontana .;dminist~atlVe Rf!g~ster 



-2142-

Robbins, 284 F. at 45 (citations omitted).' 

The above quotation from Robbins was cited with approval by the 
federal district court in Wilkenson, a ~ase which involved a 
disputed R.S. 2477 public right-of-way in Colorado National 
Monument. Mesa County, from which the monument had been 
created, had abandoned one county roadway, but had not ceded 
jurisdiction to other roads. The district court first found 
that the disputed monument roads were subject to a public 
right-of-way. The court then invalidated a fee requirement 
imposed on noncommercial through-traffic by the park system. 
Finally, the court addressed the authority of the Secretary of 
the Interior to regulate commercial traffic in the monument. 
Relying on Robbins, Kleppe v. New Mexico, 426 u.s. 529 (1976), 6 

and the organic act for the National Park Service, the 

5
A few years following the Robbins decision the authority 

of the Park Service to implement regulations upon the highways 
of Rocky Mountain National Park was again challenged, this time 
by the State of Colorado. The action resulted in a United 
States Supreme court decision which held that the state was 
entitled to attempt to prove that it had not surrendered 
1egislati ve jurisdiction to the United States. Colorado v. 
Toll, 268 u.s. 228 (1925). The case has been relied upon as an 
affirmation of general state predominance over federal land in 
the absence of specific cession. In Kleppe v. New Mexico, 426 
u.s. 529, 545, n.l2 (1976), the Supreme Court disposed of this 
argument •.-1i th the observation that "at most the case [Colorado 
v. Toll] stands for the proposition that where Congress does not 
purport to override state power over public lands under the 
Property Clause and where there has been no cession, a federal 
official lacks power to regulate contrary to state law." See 
also G. Coggins & c. Wilkenson, Federal Public Land and 
Resources Law, at 151-52 ( 1981). These cases indicate that 
while it is clear the State of Montana and Beaverhead county 
have not surrendered legislative jurisdiction over the 
Centennial Road right-of-way, the authority of local government 
to regulate use may be overridden by Congressional power over 
public lands under the Property Clause. 

;Kleppe is the seminal modern case construing the reach of 
the Property Clause. The United States Supreme court stated; 

[W]hile the furthest reaches of the power granted by 
the Property Clause have not yet been definitively 
resolved, we have repeatedly observed that " [ t] he 
power over the public land thus enLrusted to Congress 
is without limitations." 

~26 U.S. at 539 !citation omitted). 
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Secretary's authority to ban commercial vehicles on the public 
highways was upheld. 

In Vogler, the appellant was a placer miner who appealed a 
federal district court decision granting a permanent injunction 
against his use of off-road vehicles in Alaska's Yukon-Charley 
Rivers National Preserve. Although Vogler alleged that the 
trail he was using was an R.S. 2477 right-of-way, the district 
court held that he was required to obtain a permit from the Park 
Service prior to using the trail. The Ninth Circuit Court of 
Appeals relied upon Wilkenson and Kleppe, and summarily 
dismissed the appellant's argument: 

Even if we assume that the trail is an established 
right of way, we do not accept Vogler's argument that 
the government is totally without authority to 
regulate the manner of its use. 

Vogler, 859 f. 2d at 642. See also National Wildlife Fed' n v. 
National Park Serv., 669 F. Supp. 394, 391 (D. Wyo. 1987) 
(Wilkenson and Robbins provide ample authority for the Park 
Service to develop Interim Management Plan). 

IV. Management of the National Wildlife Refuge System 
Under the Power of the Property Clause 

The cases discussed above indicate that the National Park 
Service clearly has the authority under the Property Clause to 
regulate R.S. 2477 public rights-of-way within park boundaries. 
In the absence of judicial precedent, the question arises 
whether the Fish and Wildlife Service would be found to have 
similar authority. 

The National Wildlife Refuge System Administration Act of 1966 
[hereinafter Refuge Act], 16 u.s.c. SS 668dd-668ee, states, 
inter alia, that the purpose of the refuge system is the 
··conservation of fish and wildlife." 16 u.s.c. S 668dd(a)(l). 
"(T]he U.s. fish and Wildlife Service has responsibility for 
management in all areas of the refuge system. ·• s. Rep. No. 
94-593, 94th Cong., 2d Sess. 5, reprinted in 1976 U.S.C.C.A.N. 
288, 292. Unlike the National Park Service, which is 
statutorily charged in part ''to provide for the enjoyment of the 
(national parks and monuments] . . in such manner and by such 
means as w1ll leave them unimpaired for the enjoyment of future 

The Secretary of the Interior is authorized by the organic 
act of the National Park Service to prescribe rules and 
regulations to "conserve the scenery and the natural and 
historic objects and the wild life [in the national parks and 
monuments] and to provide for the enjoyment of the same in such 
manner and by such means as will leave them unimpaired for the 
enjoyment of future generations." 16 u.s.c § l. 
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generations," 16 u.s.c. § 1, the overriding duty of the Fish and 
Wildlife Service is wildlife management: 

All national wildlife refuges are maintained for the 
primary purpose of developing a national program of 
wildlife and ecological conservation and 
rehabilitation. These refuges are established for the 
restoration, preservation, development and management 
of wildlife and wildlands habitat; for the protection 
and preservation of endangered or threatened species 
and their habitat; and for the management of wildlife 
and wildlands to obtain the maximum benefits from 
these resources. 

50 C.F.R. § 25.ll(b) (1992). 

Thus, the 1962 Refuge Recreation Act authorizes the Fish and 
Wildlife Service to allow public recreational use of the 
national wildlife refuges, but such use "shall be permitted only 
to the extent that is practicable and not inconsistent with 
. . . the primary objectives for which each particular area is 
established." 16 u.s.c. § 460k. Recreational use may be 
curtailed whenever such action is considered necessary to assure 
accomplishment of primary refuge objectives. ~ Decisions of 
the Secretary of the Interior permitting recreational use of 
refuges have been closely scrutinized. Defenders of Wildlife v. 
Andrus[Ruby Lake II], 455 F. Supp. 446 (D.D.C. 1978) (refuge 
regulations violate the statutory standard of the Refuge 
Recreation Act because the degree and manner of boating use 
which they would permit are not incidental or secondary use, are 
inconsistent, and would interfere with the refuge's primary 
purpose). Courts look specifically at the purpose of the 
particular refuge in determining the validity of management 
practices. Trustees for Alaska v. Watt, 425 F. Supp. 1301 (D. 
Alaska 1981) (Fish and Wildlife Service required to control and 
direct the Arctic National Wildlife Refuge by regulating human 
access in order to conserve the entire spectrum of wildlife 
found in the Refuge), aff'd, 690 F.2d 1279 (9th Cir. 1981). 

The management mandate that Congress has given the Fish and 
Wildlife Service for the National Wildlife Refuge System ~s 
clear. The authority of that agency over federal refuge 
property is at least as extensive as the authority the National 
Park Service exercises over parks and monuments. For the 
reasons stated above, the authority of the Fish and Wildlife 
Service arguably exceeds that of the Park Service. Thus, 
existing judicial interpretation of the Property Clause with 
regard to the National Park Service applies to the management of 
wildlife refuges by the Fish and Wildlife Service as well. 
Under these authorities the Fish and Wildlife service therefore 
has the power to regulate use of an R.S. 2477 public right-of
way within the boundaries of a wildlife refuge and public 
recreational use of that right-of-way is permitted ''only to the 
extent that is practicable and not inconsistent" with the 
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primary objectives for which the refuge was established. 16 
u.s.c. § 460k. 

THEREFORE, IT IS MY OPINION: 

s· 

/ 

The United States Fish and Wildlife Service has the 
authority to regulate use of an R.S. 2477 public right
of-way within the boundaries of a wildlife refuge and 
public recreational use of that right-of-way may be 
permitted only to the extent that is practicable and not 
inconsistent with the primary objectives for which the 
refuge was established . 

.... f2l~ 
ey General /...-0 . -
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on the 
applicability of section 
37-47-101(5) to his activity 

DECLARATORY RULING 

Introduction 

1. The Board of outfitters received a Petition for 
Declaratory Ruling from Larry Fish, 2971 Deer Meadow Drive, 
Danville, California 94506. Mr. Fish requested a ruling as 
to whether he would be required to be licensed as an outfitter 
to undertake certain proposed conduct. 

2. on May 27, 1993, the Board of outfitters published a 
Notice of Petition for Declaratory Ruling setting forth the 
facts and issues presented. This notice was published in the 
1993 Montana Administrative Register, Issue 10, page 1118. 

3. on June 8, 1993, the Board of Outfitters considered 
the Petition for Declaratory Ruling, and arrived at a 
unanimous decision as to the Declaratory Ruling in this 
matter. 

Question Presented 

4. The question presented for declaratory ruling is 
whether Petitioner is prohibited by the provisions of section 
37-47-301, MCA, from engaging in non-compensated hunting with 
friends of his who may stay at his lodge. 

Facts Presented 

5. The Petitioner is the owner of a lodge in southwest 
Montana. The method of operation for the lodge is to furnish 
rooms and meals to paying guests. Guests are furnished maps 
of the area upon request. Those guests who hunt must provide 
their own transportation, seek their own hunting or fishing 
assistance and game or fish handling. No services are 
provided by lodge employees or owners for taking care of or 
processing any of a guests' game or fish. 

6. During appropriate seasons hunters and fishermen are 
the main, if not the exclusive, users of the lodge. 
Petitioner expects from time to time to hunt and fish on 
federal, state, or private lands in the vicinity of the lodge 
with those of his paying guests who are also his friends. 
Petitioner states that such friends will not be charged any 
fee for hunting with Petitioner. 

7. The Petitioner contends his activity is not 
prohibited by the licensing statutes because he does not 
charge his friends for accompanying them hunting andjor 
fishing, but charges them only for room and board at the lodge 
as he does all other guests of his lodge. 
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Applicable Law 

8. Petitioner requests a declaratory ruling that his 
activity is not prohibited by the Board's licensing statutes. 
The statutes applicable to Petitioner's request are as 
follows: 

A. Section 37-47-101(5), MCA, defines Outfitter, as 
follows: 

"(5) "Outfitter" means any person, except a 
person providing services on real property that he 
owns for the primary pursuit of bona fide 
agricultural interests, who: 

(a) engages in the business of outfitting for 
hunting or fishing parties, as the term is commonly 
understood; 

(b) for consideration provides any saddle or pack 
animal or personal service for hunting or fishing 
parties or camping equipment, vehicles, or other 
conveyance, except boats, for any person to hunt, 
trap, capture, take, or kill any game and 
accompanies such a party or person on an expedition 
for any of these purposes; 

(c) for consideration furnishes a boat or other 
floating craft and accompanies any person for the 
purpose of catching fish; or 

(d) for consideration aids or assists any person 
in locating or pursuing any game animal." 

B. section 37-47-101(6), MCA, defines Professional 
Guide as follows: 

"(6) "Professional guide" and "guide" mean a 
person: 

(a) who is an employee of an outfitter and who 
furnishes only personal guiding services in 
assisting a person to hunt or take game animals or 
fish and who does not furnish any facilities, 
transportation, or equipment; or 

(b) who has contracted independently with an 
outfitter and who furnishes personal guiding 
services and facilities, transportation, or 
equipment that he owns in assisting a person to hunt 
or take game birds or fish. A guide who provides 
independent contractor services to an outfitter may 
not provide facilities, equipment, or services for 
overnight use." 

c. Section 37-47-102, MCA, Determination of what 
cohStitutes consideration, states as follows: 

"The providing of the services, property, or 
equipment mentioned in J?-47-101(5) or the 
advertising Of services to assist persons to hunt, 
pursue, or take wildlife or to fish shall be 
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presumed to have been for consideration for the 
purposes of this chapter." 

summary of comments 

9. Petitioner's attorney, F. Woodside Wright, attended 
the Board's discussion of the Petition. Mr. Wright stated 
that Petitioner does not intend to violate the Board's 
licensure requirement, and does not intend to deviate from the 
practice described in his Petition. Mr. Wright stated that 
Petitioner would not charge Petitioner's friends for hunting 
with them, and that Petitioner's rate sheet would clearly 
reflect that Petitioner is not charging for hunting with 
Petitioner's friends. The Board received no other written or 
verbal comments on Petitioner's Petition for Declaratory 
Ruling. 

Declaratory Ruling 

1. section 37-47-JOl, MCA, states that no person may 
act as, or advertise as an outfitter without a current license 
to do so. Section 37-47-101(5), MCA, provides the definition 
of outfitter, as previously stated in this Ruling. The common 
thread running through the definitions of •outfitter" is 
consideration. That is, the determination of whether an 
individual needs a license depends on whether the individual 
is charging a fee or taking other consideration. The facts 
presented by Petitioner in his Petition for Declaratory Ruling 
state that Petitioner does not and will not charge a fee for 
hunting with guests who also may be his friends. Thus, 
Petitioner's activity does not require a license, subject to 
the following qualifications. 

2. This ruling is issued only as to the specific facts 
presented in Petitioner's petition, and is specifically 
limited to the facts presented in Petitioner's petition, and 
information supplied by petitioner's attorney. 

3. The Board's understanding and interpretation of 
Petitioner's statement that he will hunt "from time to time" 
with non-paying friends is that such practice will involve an 
"occasional" or "sporadic" guest who is also a friend. The 
Board's ruling in this matter is specifically limited to this 
interpretation. 

4. Section 37-47-102, MCA, provides that when an 
individual is acting as an outfitter, that the individual is 
presumed to be providing such services for consideration. The 
Board interprets this section to require that Petitioner 
submit proof that Petitioner is not compensated for hunting 
with friends. The Board suggests that such proof consist, at 
a minimum, of a published rate sheet that indicates the fee 
charged for guests of the lodge. This fee must not 
distinguish between gues~s who hunt and fish and guests who do 
not do so. This fee also must not distinguish between the 
unaccompanied guest and the accompanied guest/friend of 
petitioner. 

5. This ruling is issued only as ~he Board of 
outfitter's interpretation ot section 37-4/-tOl, MCA, and 
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neither involves nor binds other agencies that may be 
involved, such as but not limited to the Montana Department of 
Fish, Wildlife, & Parks, the United States Forest Service, the 
Beaverhead county Attorney's Office, or the State or Federal 
Bureaus of Land Management. Petitioner must deal separately 
with any of the listed agencies, or other agencies not listed 
that may have jurisdiction over petitioner's activities. 

6. The Board's understanding and interpretation of 
Petitioner's statement that he will provide the "standard 
amenities" to paying lodge guests is that Petitioner will not 
provide, for a fee, any lodge guests with any of the items or 
services listed in section 37-47-101(5), MCA. 

DATED this day of ;(;,, ,j.j.. , 1993. 
.) 

BOARD OF OUTFITTERS-
.. .., ' 

By: ~~> ~( J.t~·.:c..- ,{/_.c(" t:i:~'(!. 
IRVING L. "MAX" CHASE 
PRESIDENT 

~ontana Adm~nist~ative Keg~ster 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrati~e Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Re~enue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic ~pact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislati~e session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The C~ittee welcomes comments from the public and in~ites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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!lOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND TRE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions~ 

Known 
Subject 
Matter 

Statute 
Number and 
Depart:Jnent 

]\dmil).i.s_t;rat;ive ___ 1W_l&rJ ___ Qi_ ___ M9n..t.?.na ____ ()';gMl is a 
looseleaf -ompilat:Co::: by ci<"part:Jnent c~ all rules 
'Of slate d.epart.::uoonts ·=>nd attached boards 
px:es;;:;_.,l-t.:y ---~+ eo£-..fect; '2-xcep7·. -r-ules ::a.dopted '..l'(J to 
three montl:-s prt!V.i.Oll~;ly. 

~{91J.t~n~~¢l.l:i.G.~f~_t_;r_:J. __ ~ _ _;y~--~_ist;.~er _ J~~J.. is r1 soft 
b.;..ck, boun..l publi.:::a::ion, issued ~wice-~anthly 1 
containing notices -.::£ rules proposed by agencies, 
no;;ices of rule:oJ adopted by agencl.es, and 
inter"I>retations of Gtatutes and rules by the 
actorz:.ey general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

2. 

Consult ~ topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

Go to cross reference table at end of each 
title which lists MCJ\. section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a CO$pilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 19qi. 
This table includes those rules adopted during the period 
July 1, 1993 through September 30, 1993 and any proposed rule 
action that is pending during the past 6 $0nth period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, iaclude the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rul~king, it ;.s 
necessary to check the ARM updated through June 30, 1993, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department nalll.e, title number, ru~e 

numbers in ascending order, catchphrase or the subject matter cf 
the rule and the page number at which the action is published J.n 
the 1993 Montana Administrative Register. 

ADMINISTRATION. Department of, Title 2 

2.21.908 and other rules - Disability and Maternity Leave -
Sick Leave Parental Leave for State Elllploye= ·, 
p. 827, 2372 

(Public Employees• Retirement Board) 
I- II Establislunent and I$plementation of Falllily Law Ordc ~s 

Splitting and Paying Montana Public Retirem•nt 
Benefits, p. 1580 

I-V Retirement Incentive Progralll Provided by HB 51"', 
p. 742, 2008 

I-V Elnergency Adoption of Rules on the Retireme"t 
Incentive Window for Certain PERS Members, p. 933 

2. 43.418 Accrual and Payment of Interest for Previous Periocis 
of Elected Service, p. 496, 1199 

2. 43.609 Funding Available for Post-Retirement Adjustment:,, 
p. 359, 1200 

(Teachers' Retirement Board) 
I-II I$plementing the Provisions of SB 173 Pertaining ·.o 

the Establislunent and Implementation of Family Law 
Orders, p. 1584 

2.44.201 and other rules Adopting the Current Model 
Procedure Rules - Updating the Calculation of Part
Time Service - Clarifying the Retirement Effectiw· 
Date - Correcting Benefit Amount Quoted - Requiri~lg 
~opies of Member's Contracts be Submitted When 
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Applying for Retirement Benefits Clarify-ius
Investment Earning Available for Post Retirement 
Adjustments Implementing Amendments to SB 226 
Adopted by the First 1992 Special Legislative Session 
Relating to the Teachers' Retirement System, p. 492, 
1201 

(State Compensation Mutual Insurance Fund) 
2.55.101 and other rules · Organization of the State Fund 

2.55.320 

2.55.324 

Open Meetings Establisl:mtent of Premium Rates, 
p. 748, 1635 
and other rule 
Classifications 
Industry Premium 
and other rules 
p. 1, 340 

Method for Assignment of 
of Employments Construction 

Credit Program, p. 970, 1485 
· Establisl:mtent of Premium Rates 

AGRIQ[LTURE, Department of, Title 4 

I-III and other rules Civil Penalties Relating co 
Beekeeping in Montana - Designating Regulated Bee 
iliseases Clarifying the Apiary Registratio•• 
ForfP.iture Procedure Restrictions on Apiarr 
Registration, p. 1588 

I· IV and other rules Importation of Mint Plants .i.:ld 
Equipment Into Montana · Field Inspection · Mint O~l 
Fee, p. 750, 1637 

I· IX and other rules · Civil Penal ties · Inspection Fee:J · 
Assessment Fees Produce Grades Relating to tu2 
Distribution of Produce in Montana · Verification uf 
Produce Grown in Montana Commodity Grade and. 
Charges · Control of Apples · Grading of Cherries · 
Wholesalers and Itinerant Merchants, p. 1163, 1636 

4. 4. 316 and other rules Liability on all Crops Time 
Policy Becomes Effective - Cut Off Date, p. 361, 939 

4.12.3007 and other rules · Civil Penalties Relati:t:~g to th<i! 
Distribution of Seed in Montana · Seed License Fees · 
References to Seed Processi:t:~g Plants • Seed Buyers 
and Seed Public Warehouses - Bonding of Seed Buyers 
and Seed Public Warehouses, p. 972, 1486 

STATE AUDITOR, Title 6 

I-IV Prohibiting Unfair Discrimination for Previously 
'1ninsured Personal Automobile Insurance Applicants, 
:;J. 2436, 674 

I~LV '.r!:ministration and Enforcement of Laws Regulating 
Jtandards for Companies Considered to be in !lazardo·.1s 
?inancial Condition · Annual Audited Reports · Life 
and Health Reinsurance Agreements · Reports by 
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Holding COI!lPany Systems • Establishing Accounting 
Practices and Procedures to be Used in Annual 
Statements Credit for Reinsurance, Including 
Letters of Credit Standards for Valuation of 
Insurer Securities and Other Invested Assets, p. 1726 

6. 6. 502 and other rules - Medicare Supplement Insuranct!, 
p. 979, 1487 

(Classification and Rating Co=mittee) 
I-IX Temporary Rules on Matters Subject to Notice and 

Hearing Before the Classification and Rating 
Committee, p. 1173, 1638 

I-X Matters Subject to Notice and Hearing Before the 
Classification and Rating Committee, p. 1781 

CQMMERCE. Department of, Title· B 

(Board of 
8.4.301 

(Board of 
8.8.2801 
(Board .. of 
I 

(Board of 
8.16.601 

(:Board of 
8.20.401 

(Board of 
8.22.502 

8.22.612 

(Board of 
8.24.409 
(Board of 
I 

Alternative Health Care) 
and other rules· -·Pees - Licensing by Examination -
Direct Rntry Midwife Apprenticeship Requiraments -
Unprofessional Conduct High Risk Conditions 
Consultation on Transfer Con4itions Requirad 
Reporting, p. 1055, 1639 

Athletics) · 
and other rules - Xickboxing, p. 363, 1109, 1320 

Chiropractors) 
and other ·rule - Interns and Preceptors • Fees -
Appli'Cations, p. 1592 .. 

Dl!lntistry) 
and other rules - Introduction - Dental Auxiliaries -
SXams • Licensure by Credentials .. - unprofessional 
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interns,·p. 2229, 393 

Hl!aring Aid Dispensers) 
and other rules - Traineeship ltequiraments - Pees -
~ecord Retention - Unethical Conduct - Complaints -
Disciplinary Actions Testing. Procedures 
Continuing Educational Requirements - Notification -
Definitions - Forms of Bills of Sale Contracts and 
Purchase Agreements - Inactive Status, p. 197, 534 

Horse Racing) 
and other rules - Licenses Issued for Conducting 
Parimutuel Wagering Daily Double Feature 
Requirements of Lieensee - Pool Calculations, p. 1595 
and other rule - Veterinarians: State or Practicing -
Trainers, p. 277, 535 

Landscape Architects) 
Fee Schedule, p. 325 

Medical Examiners) 
Practice of Acupuncture ·· Unprofessional Conduct. 
p. 498, 1322 
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8.28.1501 

(Board of 
8.30.407 

(Board of 
8.32.406 

(Board of 
8.34.414 

(Board of 
8.35.414 
(Board of 
I-III 

3.36.401 

tBoard of 
8.3!:1.502 
8.39.503 
(Board of 
8.50.428 

(Board of 
8.52.604 

(Board of 
8.54.407 

(Board of 
8.56.409 

(Board of 
8.57.401 

(Board of 
8.58.406A 
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and other rules - Definitions • Utilization Plan~ 
Protocol Informed Consent Prohibitions 
Supervision - Prescriptions - Allowable Functions -
Revocation or Suspension of Approval -Prescrib~ng/ 
Dispensing Authority Scope of Practice 
Termination and Transfer Training of Physician 
Assistants, p. 2677, 341, 395 

Funeral Service) 
and other rules - Fees - Unprofessional Conduct -
Crematory Facility Regulation - Casket/Containers -
Shipping Cremated Human Remains - Identifying Met~l 
Disc - Processing of Cremated Remains - Crematory 
Prohibitions, p. 1787 

Nursing) 
and other rule • Licensure for Foreign Nurses 
Prescribing Practices, p. 385, 1202 

Nursing H~e Administrators! 
and oth~ rule - Examinations - R&ciproaity Licenses, 
p. 2686, 264, 396 

Occupational Therapy Practice) 
Therapeutic Devices, p. 1598 

Optometrists) 
Surgery • Aspects of Surge~ Prohibited - Anterior 
Segment Defined Opt~etrist's Role in Pos~
Operative Care, p. 2625, 3~8 
·.::1d other rul~s • Board Meetings · Applications tor 
2Jc:a.lllination · EX-.iPations • Reciproo:ity - Geaer;il 
Practice Requirements Pees Applicaats f~r 
Licensure, p. 1447 

Outfitters) 
Licensure · Outfitter qualifications, p. l27 
Licensure • Outfitter Exaaination, p. 2688, 343 

Private Security Patrol Officers & Investigators} 
-Uld other rules · Experience- Requirements · Insurance 
Requirements - Pees, p. 1450 

Psychologists) 
and other rules Application Procedures 
Examination - Pee Schedule, p. 1792 

Public Accountants) 
Qualifications for a License as a Licensed Public 
Accountant, p. 1453 

Radiologic Technologists) 
and other rules · Examinations • Renewals - Pees • 
Permits • Permit Fees, p. 1455 

Real Estate Appraisers) 
and other rule Definitions Experience 
~equiraments, p. 501, 1642 

Realty Regulation! 
'lnd other rules • Applications · Trust Accounts 
Continuing Education Unprofessional Conduct 
Property Management, p. 1063, 1909 
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{Board of Respiratory Care Practitioners) 
8.59.501 and other rules ·Applications ·Temporary Permits · 

Renewals · Continuing Education, p. 1458 
{Board of Social Work Examiners and Professional Counselors) 
8.61.402 and other rule · Licensure Requirements for Social 

Workers and Professional Counselors, p. 92, 1325 
{Board of Speech-Language Pathologists and Audiologists) 
8. 62.502 at1d other rules - Aide Supervision - Nonallowable 

Functions of Aides, p. 1795 
{Weights and Measures Bureau) 
8.77.102 ;~nd other rule· Fees for Testing and Certification· 

C.icense Fee Schedule for Weighing and Measuri . .J.g 
Devices, p. 1077, 1501 

{Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 95, 400 
{Fitlancial Division) 
8.80.101 and other rules - Banks • Reserve Requirements -

Investment in Corporate Stock Investments ~f 
Financial Institutions - Limitations on Lo~s - Lo~a 
to a Managing Officer, Officer, Director or Principal 
Shareholder - Corporate Credit Uniona, p. 1599 

(Board of Milk Control) 
8. 86.3 01 Monthly Calculation of the Class I Milk Paid ~o 

Producers, p. 1797 
8.86.30l. Emergency Amen~ent - Calculating the Class I Milk 

Paid to Milk Producers, p. 1203 
8.86.301 Class I·Producer Prices- Inter-Plant Hauling Rates, 

p. 329 
{Local Government Assistance Division) 
8.94.3701 and other rules - 1985 aild 1986 Federal Commun:Ly 

Oevelo~ent Block Grant Program - Administration ~f 
the 1993 Federal Community Development Block Grant 
Prograa, p. 205, 536 

8.94.4102 Report Filing Fees Paid by Local Government Entities 
~nder the Montana Single Audit Act, p. 755, 1328 

(Board of Investments) 
8.97.1301 and other rules 

Approval Procedures 
p. 1247 

{Business Development Division) 

Definitions Seller/ServicP-s 
Loan Loss Reserve Account, 

8. 99.401 and other rules • Microbusiness Finance Progra~U, 
D. l.BOO 

(Board of Housing) 
B.l.ll.405 and other rule - Income Limits and Loan Amounts · 

Cash Advances Reverse Annuity Mortgage Lo~n 

Provisions, p. 503, l207 
{Montana State Lottery) 
a .l.27 .l.Ol Organizational Rule · Retailer Commission · Sales 

Staff Incentive Plan, p. 2486, 401 
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EDQCATION, Title 10 

(Superintendent of Public Instruction) 
10.6.101 and other rules • School Controversy Contested Cases 

Rules of Procedure, p. 2110, 344 
10.16.901 and other rules · Special Education, p. 757, 1913 
(Board of 
10.55.601 
10.56.101 
10.57.211 
10.57.404 

Public Education) 
Accreditation Standards: Procedures, p. 2690, 682 
Student Assessment, p. 2693, 683 
Test for Teacher Certification, p. 1463 
reacher Certification · Class 4 vocational Educatio.,, 
p. 387. 940 

10.64.301 and other rules · Transportation· Definitions · Bus 
Chassis - Bus Body • Special Education Vehicle - LP 
Gas Motor Fuel Installation - General - App1icatio~ -
- Special Equipment, p. 207, 684 

(State Library Commission) 
10.101.101 Organization of the State Library Agency, p. 1461 

FAMILY SERVICES, Department of, Title 11 

! 
11.7. 313 
11.7.601 

11.12,101 

11.12.101 
11.12 .101 

11.12.401 
ll.l4 .102 

11.14.103 

11.14. 605 
11.18.125 

Qualifications of Respite Care Providers, p. 1251 
Foster Care Payments, p. 589, 1208 
and other rules • Youth Care Facilities - Foster Care 
Support Services, p. 1086, 1505 
and other n1les · Youth Care Facilities, p. 1073, 
1506 
Definition of Youth, p. 591, 1209 
and other rules · Maternity Homes Licensed as You.~ 
Care Facilities, p. 102, 403 
Administration of Youth Group Homes, p. 812 
and other rules - Family and Group Day Care Hozr.c:s 
Providing Care Only to Infants - Day Care Facili~y 
Registration for Certain In-Home Providers for the 
Purpose of Receiving State Payment, p. 97, 941 
and other rules - Day Care Pacility Licensing and 
Registration Requirements, p. 333, 1210 
State Payment for Day Care Services, p. 279, 541 
and other rule • Community Homes for Persons wit:h 
Developmental Disabilities Community Homes for 
Persons who are Severely Disabled, p. 2630, 149 

FISH, WILDLIFE, AND PARKS. Department of. Title 12 

12.3.402 License Refunds, p. 105, 951, 1330 
12. 5. 3 01 "!ell ow Perch as Nongame Species in Need ·.>f 

Management, p. 389, 953 
12.6.901 Water Safety Regulations • Allowing Electric Moto:s 

an Lake Elmo, p. 1963 
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HEALTH AND ~IRONMENIAL SCigNCES. Department of. Title 16 

I-III Health Care Authority - Process for Selection of 
Regional Health Care Planning Boards, p. 1972 

I-III Health Care Facility Licensing - Licensure Standards 
for Residential Treatment Facilities, p. 1809 

I-VI Establishing Procedures for Local Water Quality 
District Program Approval - Procedures for Granti~g 
Enforcement Authority to Local Water Quality 
Districts, p. 2445, 543 

I-XXV !l.ir Quality Bureau - Operating Permits for Certe.in 
Stationary Sources of Air Pollution, P. 1817 

I-XXXIV -~nd other rules Air Quality Air Quality 
?ermitting - Prevention of Significant Deterioration 

Permitting in Nonattainment Areas - Source Testing 
Protocol and Procedure Wood Waste BurnerJ, 

P- 1264 
16.8.1107 and other rules Air Quality Preconstructi·m 

Permits, p. 1965 
16.8.1903 and other rule -Air Quality- Air Quality Operation 

~nd Permit Pees, p. 1807 
16.14.406 Solid and Ha~ardous Waste - Disposal Fees for So1·d 

:<i'aste, p. 1318, 1931 
16.14.501 and other rules - Solid Waste Management, p. 814, 

1645 
16.16;803 3ubdivisions - Subdivision Review Pees for RV Parks 

and Campgrounds, p. 283, 542 
16.24.104 Children's Special Health Services Eligibility 

Requirements for the Children's Special Heal:h 
Services Program, P- 1262, 1933 

16.28.701 and other rules - School Immunization Requirementd, 
p. 505, 1214 

16.32.302 ~icensing and Certification - Updating References co 
National Construction Codes, p. 1178, 1658 

16.38.301 -~nd other rules - Public Health Lab and Chemistry Lab 
Addressing Laboratory Fees for Food, Consumer 

Safety and Occupational Health Analysis, p. 1812 
16. 42. 3 02 and other rules Occupational and Radiological 

Health - Asbestos Abatement Requirements - Permit -
Accreditation Course Pees Remedies for 
Violations, p. 215, 549 

16 _ 44 .106 and other rules Solid and Hazardous Waste 
aegulation of Ha~ardous Waste Facilities o.:\d 
Jenerators Identification of Hazardous Waste, 
p. 232, 555 

16.44.125 and other rules - Ha~a~dous Waste - Facility Perm~t 
Pees - Hazardous Waste Management - Attorney's Fe~s 
in Court Action Concerning Release of Recorda, 
p. 1254, 2009 

16. 44.2 02 and other rule Hazardous Waste Underground 
Injection Wells, p. 1608 
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CORRECTIONS AND HUMAN SERVICES, Department of, Title 20 

20.3.413 

(Board of 
20.25.101 

and other rules · Certification System for Chemic~l 
Dependency Personnel, p. 2633, 151 

Pardons) 
~nd ather rules - Revision of the Rules of the Boa~d 
of Pardons, p. 2639, 297 

JUSTICE. Depar~t of, Title 23 

I 

I 

I-II 

I- II 

I-VI 

23.5.101 

23.12.101 

23.14.404 
23.16.101 

rssuance of Seasonal Collllllercial Driver's Licens_,, 
p. 1610 
~ffidavit Form for an Indigence Financial Statement, 
p. 1465 
Montana Peace Officer Standards and Training • Public 
Safet:y Collllllunications Officers, p. 519, 1513 
Probation and Parole Officer Certification, p. 521, 
1514 
and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision ~f 

Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Equipment -
8ther Provisions Dealing with Fire Safety, p. 18~~ 

State Adoption of Federal Hazardous Materiais 
~egulations, p. 1469 
md oth"r rules Department of Jusb ·~" 
3tandardization of Criminal History Informat: . .:;n 
.:.:.llection - :mplementation of an Arrest Number ~'lg· 
System, p. 2246, 556 
Peace Officers Standards and Training, p. 2450, 5~9 

and ocher rules - Regulating Public Gambling, p. 19'14 

LABOR AND INDUSTRY, Department of. Title 24 

24.9.314 and other rule - Document Format, Filing and Servi~e 
- Exceptions to Proposed Orders, p. 2695, 298, 560 

24.16.9007 ~revailing W~ge Rates - Service Occupations, p. 39~, 

1331 
24.29. 702G and other rule • Groups of Enlployers that Self· Insure 

for Workers' Compensation Purposes, p. 1613 
24.29.1402 Liability for Workers for Medical Expenses for 

Workers' Compensation Purposes - Payment of Medical 
Claims, p. 1870 

24.29.1403 and other rules Medical Services for Workers' 
Compensation - Selection of Physician - Physicians 
~epor~s - Relative Value ?ee Schedule - Treatment and 
Reporting, p. 107, 404 

~4.29.1409 rravel Expense Reimbursements ~or Worker~' 
.--:ompensation Purposes, p. 1872 

24.29.1416 Applicability of Rules and Statutes in Worke:t:s' 
•:ompensation Matters Applicability of Date •Jf 
Injury, Date of Service, p. 1876 
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24.29 .1504 .t.nd other rules - Selection of Treating Physician i;.,r 
Workers• Compensation Purposes, p. 1878 

24.29.1531 and other rules - Chiropractic Services and Fees in 
Workers• Compensation Matters, p. 1089, 1659 

STATE 4ANDS. Department of, Title 26 

I 

26.3.180 

Assessment of P_ire Protection Pees for Private Lands 
Under Direct State Fire Protection, p. 1881 
and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471 

LIVESTOCK, Departmant of. Title 32 

32.2.401 ?ees for Slaughterhouse, Meat Packing aouse or Meat 
Depot License, p. 1180 

NAT!JRAL RESQQl!CES AND CQNSUVATION. Departmept of, Title 36 

I Reject, Modify or Condition Permit Applicatio~s in 
the Sharratt Creek Basin, p. 1101, 1515 

I-VII Requiring Measuri~g Devices on Watercours~s 
-Identified as Chronically Dewatered, p. 2454, 56:, 

. '. 1668 . 
36.12.101 and other rules Definitions Application a,\d 

3pec;l.al Pees .- Issuance of Interim Permits - Testi~g 
and Monitoring, p. 593, 1335A 

PUBLIC SERVICE REqtit.ATION, Deputl!!ent of, Title 3 !l 

I-II Electric Utility Line Maintenance - Electric Utility 
Nominal Voltage and variance Range, p. 523, 1672 

38.5.102 .tnd other rules· Minimum Piling Requirements 
P.rocadur!IIS for Class Cost of Service - Rata Dasi!Jn, 
~- 596, 1669 . . 

38.5.2601 4nd other ru.les - Telecommun~cationa Services and 
General Utility· Tariff Price List Piling 
Requirements, p, 2699, 1336 

3 8. 5. 3345 Change in Customer's Interexchange Carrier 
Deferring of Implementation Until September 1, 1991, 
p. 285 

REVENUE· Department of. Title 42 

I 

42.2.602 
42.11.211 
42.11.301 
42.12.103 

42.15.101 

Tax Information Provided to the Departl!!ent ~f 
Revenue, p. 1192 
and other rules - Taxpayer Appeal Rules, p, 247, 570 
and other rules - Liquor Divisibn, p. 2492, 158, 4~4 
Opening a New Liquor Store, p. 1475 
and other rules Liquor Licenses and Permits, 
p. 2003 
and other rules • Change of Domicile, p. 244, 571 
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42.15.121 

42.17.105 
42.17.111 
42.18.105 

42.22.101 

42.26.101 

42.31.102 
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and other rule • Taxation of Indian Inco~e. p. 2719, 
242, 1674 
Computation of Withholding, p. 525, 1111 
Withholding Taxes Which Apply to Indians, p. 1995 
and other rules • Property Reappraisal for Taxable 
Property in Montana, p. 1182 
and other rules Centrally Assessed Companies. 
p. 131, 435 
and other rules · Corporation License Tax Multistate 
Activities, p. 250, 572 
and other rules • Cigarettes, p. 1997 

SECRETARY OF STATE. Title 44 

I 

I·IV 

and other rule · Fees for Limited Liability Companies 
· Fees Charged for Priority Handling of Documents, 
p. 1885 
Commissioning of Notary Publics, p. 1883 

SOCIAL AND REHA5ILI~ATION SJRVICES. DepaFtm§nt of. Title 46 

I 

I 
I-VIII 

46.8.1203 

46.10.318 

46.10.403 
46.10.406 
46.10.505 

46.10.807 
46.12.503 

46.12-.516 

46.12.555 

46.12.583 
46.12.590 

46.12.602 
46.12.806 
46.12.1222 

46.12.1226 

46.12.1928 

17-9/16/93 

Specified Low Income Medicare Beneficiaries, p. 111):?,, 
1542 
statistical S~ling Audita, p. 2212, 441 
and other rules Individual Habilitation Plans, 
) . 881, 1353 
·..nd other rules - Developmental Disabilities Averaiv6 
~rocedures, p. 890, 1356 
and other rule l'llllergency Assistance to N'ee•.ly 
Famili~~ts with DependeAt ChildriUI, p. 1479 
AFDC Assistance Staadards, p. 908, 1360 
APDC Resources, p. 135, 345 
and other rule - Specially Treat&d Income for AP~. 
p. 918, 1517 . 
and other rules • APDC JOBS Program, p. 638, 1361 
and other rules Medicaid aeimbursaaent for 
Inpatient and OUtpatient Hospital Services, p. 607, 
1520 
Medicaid Coverage of Intermediate Level Therapeutic 
Youth Group Home Treatment, p. 1106, 1540 
and other rules - Medicaid Personal Care services, 
p. 922, 1363 
~nd other rule - Organ Transplantation, p. 604, 1367 
:..nd other rules - Inpatient Psychiatric Services, 
p. 646, 1369 
~nd other rule • Medi~aid Dental Services, p. 1883 
Jurable Medical Equipment - Oxygen, p. 531, 1112 
and other rules Medicaid Nursing Facility 
~eimbursement, p. 662, 1385 
and other rule • Nursing Facility Rei;nl)ursement, 
p. 8, 685 
Targeted Case Management for Adults, p. 920, 1397 
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46.12.1930 and other rules· Targeted Case Management for Adu1"S 
with Severe and Disabling Mental Illness and Yauch 
~ith Severe Emotional Disturbance, p. 1901 

46.12.3002 Medically Needy, p. 913, 1398 
46.12.4002 and other rules AFDC·Related Institutionaliz~d 

Individuals, p. 905, 1399 
46.13. 203 and other rules Low Income Energy Assistan"e 

Program {LIEAPl, p. 1618 
46.13.301 and other rules Low Income Energy and 

~eatherization Assistance Programs, p. 527, 1113 
46.25.101 and other rules General Relief Assistance and 

General Relief Medical, p. 1195, 1678 
46.25.725 Income for General Relief Assistance, p. 139, 346 
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