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publication, has three sections. The notice sectio~ contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing and 
where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage, The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 

TABLE OF CONTENTS 

NOTICE SECTION 

AQMIHISTRATION, pepartment of. Title 2 

2-55-8 (State Compensation Mutual Insurance Fund) 
Notice of Public Hearing on Proposed Adoption and 
Amendment - Construction Industry Premium Credit 
Program - classifications and the Establishment of 
Premium Rates. 

COMHEBCE. pepartment of, Title 8 

8-24-17 (Board of Landscape Architects) 
Proposed Amendment Fee Schedule. 
Hearing Contemplated. 

Notice of 
No Public 

8-40-33 (Board of Pharmacy) Notice of Proposed 
Amendment and Adoption - Fee Schedule - Pharmacy 
Technicians. No Public Hearing Contemplated. 

8-59-1 (Board of Respiratory Care Practitioners) 
Notice of Public Hearing on Proposed Adoption -
Respiratory Care Practitioners. 

EDUCATION. Title 10 

10-l-150 (Board o! l'ub1ic Education) Notice of 
Public Hearing on Proposed Amendment 
certification and Duties of Building Level 
Administrators - Administrative Personnel. 

FAMILY SERVICES. Department of, Title ll 

11-36 Notice of Proposed Amendment - overlap Day 
care Requirements. No Public Hearing Contemplated. 

-i-

Page NUI!Iber 

257-264 

265-266 

267-271 

272-279 

280-284 

285-287 

4-2/27/92 



PAHILX SEBVICES. continued 

11-37 Notice of Proposed Amendaent - Adult Foster 
Care. No Public Hearing Contemplated. 

FISH. WILDLIFE. AND PARKS. Department of. Title 12 

12-2-193 Notice of Public Hearing on Proposed 
Adoption - Shooting Range Development Grants. 

PUQLIC SEBVICE REGULAIION. DePartment of. Title 38 

38-2-101 Notice of Proposed Amendment - Average 
Costa Per Utility Line or Pole to accommodate 
Movement of structures. No Public Hearing 
Contemplated. 

38-2-102 Notice of Proposed Adoption - Pictorial 
Information Requirements. No Public Hearing 
contemplated. 

38-2-103 Notice of Proposed Amendment - Change in 
customer's Interexchange carrier - Deferring of 
Implementation until January 1, 1993. No Public 
Hearing Contemplated. 

RULE SECTION 

ADMINISTRATION. Department of, Title 2 

NEW (State Compensation Mutual Insurance Fund) 
Public Participation - Board Meetings -
Establishment of Premium Rates. 

COMMJRCE. DtPartRint of. Title 8 

AMP (Board of Horse Racing) Trainers - General 
Requirements Exacta Betting 
Requirements of Licensee Pick (N) 
wagering. 

PUQLIC SEBVICE REGQLATION, pepartment of. Title 38 

NEW Rate Filings tor Electric, Gas, Water and 
Sewer Rates. 

Page N\lmber 

288-289 

290-293 

294-295 

296-297 

298-299 

300-314 

315-318 

319-321 

SOCIAL AND REHABILITATION SERVICES, pepartaent of. Title 46 

AMP Self-Initiated Services. 322-330 

4-2/27/92 -ii-



SPECIAL NOTICE AND TABLE SECTION 

FUnctions of the Administrative Code Committee. 

How to Use ARM and MAR. 

Accumulative Table. 

Board and Council Appointees. 

Vacancies on Boards and Councils. 

-iii-

Page Number 

331 

332 

333-342 

343-346 

347-350 

4-2/27/92 



-257-

BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new rule I 
pertaining to the 
construction industry premium 
credit program and amendments 
of rules pertaining to 
classifications and the 
establishment of premium 
rates 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING FOR 
PROPOSED ADOPTION OF NEW RULE I 
PERTAINING TO THE CONSTRUCTION 
INDUSTRY PREMIUM CREDIT PROGRAM 
AND AMENDMENTS OF RULES 
2.55.320, 2.55.321, 2.55.322, 
2.55.324, and 2.55.325 

1. On March 18, 1992, the state Compensation Mutual 
Insurance Fund will hold a public hearing at 2:00 p.m., in 
Room 303 of the State Compensation Mutual Insurance Fund 
Building, 5 south Last Chance Gulch, Helena, Montana, to 
consider the adoption of new rule I, and amendments of rules 
2.55.320, 2.55.321, 2.55.322, 2.55.324, and 2.55.325 
pertaining to the state Compensation Mutual Insurance Fund. 

2. The proposed new rule does not replace or modify 
any section currently found in the Administx-ative Rules of 
Montana. The proposed new rule implements the constx-uction 
industx-y premium ex-edit progx-am for the state fund's 
construction industry policyholdex-s. 

3. The proposed new rule is as follows: 

RULE I. CQHSTRUCIION INPUSTRX PREMIUM CREDIT PROGRAM 
(1) Effective July 1, 1992, the state fund shall offex- a 

progx-am which provides a premium ex-edit to insureds in the 
construction industry who pay their wox-kers wages in excess of 
the state's average weekly wage. 

(2) To become eligible fox- the program, the insured must 
meet all of the following critex-ia: 

(a) have an active state fund policy effective on or 
before August 1 of the yeax- preceding the fiscal year to which 
the px-emiua credit factor will be applied. The policy must 
remain active through the remainder of the survey period 
fiscal year; 

(b) maintain accurate individual employee records of the 
total hours worked and payroll by class code and make those 
records available for verification and audit; 

(i) If a payroll audit period includes all or a portion 
of a fiscal year to which a construction credit applies, the 
survey period will also be audited to determine the proper 
credit for the payroll audit period even though the survey 
period may be more than 3 years prior. 

(ii) If the verification or audit reveals hourly records 
are not available, the insured is disqualified from the 
prQqram. 
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(iii) If the insured fails to make the records available 
within a reasonable period of time after contact, the insured 
is disqualified from the program. 

(iv) If the application of the insured was originally 
disapproved based on criteria (2) (d) or (2) (e) but otherwise 
qualified and a subsequent verification or audit results in 
adjustments which determine the insured actually met those 
criteria, a credit will be applied retroactively. 

(c) apply for the premium credit program and submit the 
completed and signed application form on or before November 1 
of each year; 

(d) have paid an average hourly wage equal to or in 
excess of the state's average weekly wage as published by the 
Department of Labor and Industry for the fiscal year of the 
survey period; and 

(e) have at least 50\ of the manual premium during the 
survey period attributable to one or more of the eligible 
cons.truction class codes. 

(3) The following class codes are the construction codes 
eligible for the construction industry premium credit program: 

3365 5040 5146 5215 5403 5479 5538 6005 6229 6319 7601 
3724 5057 5160 5221 5437 5480 5551 6017 6233 6325 7605 
3726 5059 5183 5222 5443 5491 5645 6018 6251 6365 7855 
5020 5069 5188 5223 5445 5506 5651 6045 6252 6400 9521 
5022 5086 5190 5348 5462 5507 5703 6204 6260 7536 9552 
5037 5102 5213 5402 5474 5508 6003 6217 6306 7538 

(4) The following credit percentages, filed by the 
National Council on Compensation Insurance (NCCI) with the 
Montana Insurance co-.iasioner, are to be applied to the 
manual premium of the insured's construction class codes 
during the survey period to determine the premium credit 
factor for the fiscal year beginning July 1, 1992: 

4-2/27/92 

Average Hourly Wage Credit Percentage 

$ 8.39 or less 
$ 8.40-$ 9.39 
$ 9.40-$10.39 
$10.40-$11.39 
$11.40-$12.59 
$12.60-$13.59 
$13.60-$14.59 
$14.60-$15.59 
$15.60-$16.59 
$16.60-$17.59 
$17.60-$18.59 
$18.60-$19.59 
$19.60-$20.59 
$20.60 and above 

None 
.25\ 
.sot 
.75\ 

1.00\ 
6.00\ 
7.00\ 
8.00\ 
9.00\ 

10.00\ 
11.00\ 
12.00\ 
13.00\ 
14.00\ 
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(5) Procedures and processes for the premium credit 
program are: 

(a) on or before September JO of each year, the state 
fund will provide an application form to all active insureds 
with a policy effective date on or before August 1 of that 
year and who are assigned one or more of the construction 
codes listed in (4). • 

(b) The insured must sign the application, report total 
payroll and hours worked by class code (both construction and 
non-construction) for the survey period and return the form by 
November 1. Following are the only allowed exceptions to 
reporting total payroll and/or actual hours worked: 

(i) The premium portion of overtime wages must be 
excluded. 

(ii) In the absence of specific hourly records for 
salaried employees, the insured must report total payroll and 
an assumed 40 hours per week. 

(iii) In the absence of specific hourly records for 
covered corporate officers, the insured must report total 
payroll, subject to the officer minimum and maximum payroll 
reporting requirements in effect for the survey period, and an 
assumed 40 hours per week. 

(iv) If specific hourly records are maintained for 
covered corporate officers, the insured must report those 
hours and total payroll, subject to the officer minimum and 
maximum payroll reporting requirements in effect for the 
survey period. 

(v) Covered owners must report an assumed 40 hours per 
week and payroll (wages) equal to their elected coverage level 
in effect for the survey period. 

(c) The state fund will determine whether the insured 
meets the criteria, approve or disapprove the application and 
notify the insured of approval or disapproval. 

(i) If approved, the notice will include the prelllium 
credit factor which will become effective on July 1 of the 
next fiscal year. 

(ii) If disapproved the notice will specify the reason(s) 
for disapproval. 

(d) The state fund will calculate the premium credit 
factor of each insured based on the information reported for 
the survey period. The state fund reserves the riqht to 
verify or audit the records of the insured before and/or after 
the preaiu111 credit factor is calculated to verify the 
inforaation submitted and to adjust the premium credit factor 
accordingly if necessary. 

(e) The premium credit factor will be calculated as 
follows U$inq the information for the survey period provided 
by the insured or as adjusted by verification or audit: 

(i) The average hourly wage will be calculated far each 
of the construction and non-construction class co4es by 
dividing payroll by the number of hours worked. 
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(ii) The manual premium will be calculated for each 
construction and non-construction class code by multiplying 
the payroll, divided by 100, times the manual class code rate 
in effect for the insured during the survey period. 

(iii) The manual premium for each construction class code 
will be multiplied by the appropriate credit percentage to 
determine the construction credit dollar amount and these 
amounts will be totaled for the survey period. 

(iv) The total of the construction credit dollar amounts 
will be divided by total manual premium and the reeult will be 
subtracted from 1.0000 to arrive at the premium credit factor. 

(f) The state fund will include the insured's premium 
credit factor on the payroll and premium reports for the 
following fiscal year. 

(g) An insured's premium credit factor will terminate on 
June 30 of the fiscal year to which it applies or upon 
cancellation of the policy, whichever occurs first. 

(6) The following definitions apply to the construction 
industry premium credit program: 

(a) Application - A form supplied by the state fund to 
all insureds with an active policy on or before August 1 of 
the applicable survey period year and assigned one or more of 
the construction class codes. 

(b) credit Percentage - The percentage shown in (4) for 
each average hourly wage. This percentage will be applied to 
the manual premium of each construction class code during the 
survey period. 

(c) Fiscal Year - A one year period beginning on July 1 
and ending on the following June 30. 

(d) Premium Credit Factor - The factor as calculated in 
(5) (e). This factor will be shown on Payroll and Premium 
Reports for the following fi~cal year and will be applied to 
the insured's total standard premium for that fiscal year. 

(e) Survey Period - The third calendar quarter, July 1 
through September 30, preceding the fiscal year to which the 
premium credit factor will apply. 

AUTH: Sec. 39-171-2315 and 2316, MCA; IMP: Sec. 39-71-
2211, 39-71-2311 and 39-71-2316 MCA. 

Rationale: The Legislature in 1991 passed a bill 
effective July 1, 1992, codified at 39-71-2:211, MCA, which 
requires ineurere to offer a method of computing premiums 
which credits those policyholders whose employees are high 
wage earners. The State Fund was given the option of adopting 
NCCI's program or developing their own. The rule is the State 
Fund's program for implementing the credit scale plan. 

4. The rules proposed to be amended provide as follows: 

2.55.320 HEIHOQ FOR ASSIGHMEHT OF CLASSIFICATIONS OF 
EHPLQXMEHTS (1) - (2) remain the same. 

(J) The state fund staff shall assign its insureds to 
classifications contained in the classifications section of 
the state compensation mutual insurance fund policy services 
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underwriting manual issued July 1, 1991 through June 30. 1992. 
and will use the classifications section issued JUlY 1. 1992 
from that date forward. ~ ~ section~ of the manual ie 
~ hereby incorporated by reference. Copies of the 
classification section of the manual may be obtained from the 
Underwriting Department of the State Fund, 5 South Last Chance 
Gulch, Helena, Montana 59601. ' 

AUTH: Sec. 39-71-2315 and 2316 MCA; IH£, Sec. 39-71-2311 
and 39-71-2316 MCA. 

Rationale: This amendment is being proposed at this time 
as additions and modifications are continually introduced by 
the NCCI and as the rules incorporate the classification 
section of the Underwriting Manual by reference, we also 
update our rule when that section is amended. 

2.55.321 CALCULATION OF EXPERIENCE BATES (1) For each 
classification, the state fund staff in consultation with the 
actuary and with approval of the board shall calculate an 
experience rate based upon the experience of the class. The 
experience rate must be based on a review of the total 
incurred losses and total payroll in the classification during 
up to 10 full fiscal years immediately preceding the date of 
review, adjusted by an expense ratio. "Fiscal year" means the 
year beginning July 1. The experience rate is derived by 
dividing the weighted selected liabilities by the weighted 
selected payroll which has been multiplied by a loss 
development factor. The number of selected payroll and 
liability years and the weight of each shall be approved by 
the board. 

(2) Remains the same. 
AUTH: Sec. 39-71-2315 and 2316 MCA; l..Mf, Sec. 39-11-2311 

and 2316 MCA. 
Rationale: A recent court decision has clarified that 

the Board of Directors of the State Fund must make final 
ratemaking decisions and Sec. 39-71-2316(6) requires that the 
process, procedure, formulas and factors for premium rates for 
classifications be in ad111inistrative rules. This amendment 
clarifies that the Board is the body making the decisions in 
implementing the rate111aking process, and clarifies that the 
Board is selecting the number of payroll and liability years 
to be used and the weight to be applied to each year in the 
rateaaking process. 

2.55.322 CALCULATION OF CREDIBILITY WEIGHTED SATE (1) If 
the payroll, pre111ium, and losses in a particular 
classification are not sufficient to provide a meaningful and 
credible statistical basis for estimating an equitable 
distribution of costs, the state fund staff in consultation 
with the actuary and with approval of the board shall 
determine a credibility weighted rate for each classification. 
The credibility factors. approved by the board. may range from 
, 01 through 1. oo and are based on graduated increments of 
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expected liability. The expected liability is weighted 
selected payroll times the current manual rate times an 
expected loss rate recommended by the actuary and approved by 
the board. The experience rate times a credibility factor, 
plus the current manual rate times one minus the NCCI factor 
plus the existing NCCI rate times the NCCI factor all times 
one minus the credibility factor yields the credibility 
weighted rate for a class code. The board will approye the 
NCCI factor. The state fund staff with approval of the boarg 
may substitute for an existing NCCI rate if another source of 
rates in use in Montana is more appropriate. 

(2) The credibility weighted rate is assigned to a 
classification in order to modify the experience rate. It is 
based on the actuary's recommendation of the reliability and 
predictability of the classification'• statistical data. In 
deterlllining the credibility weighted rates, the state fund 
actuary shall consider the experience rate, existing manual 
rate, existing NCCI rate or substitute rate. payroll, premium, 
and losses. 

AUTH: Sec. 39-71-2315 and 2316 MCA; lHf, Sec. 39-71-2311 
and 39-71-2316 MCA. 

Rationale: A recent court decision has clarified that 
the Board of Directors of the State Fund muat lllake final 
ratelllaking decisions and Sec. 39-71-2316(6) requires that the 
process, procedure, formulas and factors for premilllll rates for 
classification• be in adlllinistrative rules. These amendments 
clarify that the Board is the body making the decisions in 
implementing the ratemaking process. 

The language regarding the use of the NCCI factor in the 
ratemaking process is being added to more fully implement the 
requirement in 39-71-2316 that the State FUnd use NCCI rates 
as a basis for setting their. own rates. The final change in 
(1) regarding the substitution of another source of rates for 
an existing NCCI rate would be utilized when rates in use by 
insurers other than the State Fund are more appropriate for a 
state fund risk and the amendment gives the board the 
discretion to make that decision in order to keep the state 
fund neither more nor less than self-supporting. 

2.55.324 PR£MIUK RATESETTING (1) The board shall 
approve the overall rate adjustment that provides an amount 
sufficient to meet the aggregate revenue projections. Except 
as provided in subsections (2) through t§+l§l, to establish a 
premilllll rate for a classification for the following fiscal 
year, the state fund staff in consul tat ion with the actuary 
and with approval of the board shall apply the overall rate 
adjustment factor to each credibility weighted rate in an 
alllount sufficient to ensure that the aggregate of the premium 
for all classifications provides an amount sufficient to meet 
the actuarially determined aggregate revenue projections. 

(2) Remains the same. 
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(3) The state fund staff in consultation with the 
actuary and with approval of the board may set a 
classification's rate at a percentage of the National Council 
on Compensation Insurance (NCCI) rate based on a factor 
recommended by the state fund actuary of not more than ~ 
~ of the NCCI rate or not less than 50\ of the NC~I rate or 
at the rate of an equivalent class code recommended by NCCI or 
the state fund actuary. These situations include, but are not 
limited to: 

(a) - (d) remain the same. 
(4) The state fund, subject to the approval of the state 

fund board of directors, may limit the percentage amount of 
premium rate increases or decreases if the limitation is 
applied to all classifications and the state fund is 
maintained on an actuarially sound basis. In establishing a 
limitation, the state fund may consider such factors as market 
share, catastrophic or unusual losses, rate stabilization, and 
economic impact on the state fund. The state fund board of 
directors will aPProve the limit any one large loss yill 
impact the experience of a classification. 

(5) Remains the same. 
L§l For each construction class code defined in new rule 

I. the state fund staff in consultation yith the actuary and 
yith approval of the board will calculate and apply an 
additional factor to offset the anticipated credits in ney 
rule I. These factors will be applied to each construction 
class c9de after the credibility weighted rate And b8fore the 
overall rate adjustment. 

AUTH: Sec. 39-71-2315 and 2316 MCA; .l.Hf, Sec. 39-71-
2211, 39-71-2311 and 2316 MCA. 

Rationale: (3) It bas been noted through analysis that 
as the carrier of last resort, the state fund covers employers 
with poor loss experience. Therefore a rate above the NCCI 
rate may be appropriate. 

(4) The State Fund is required by sec. 39-71-2316(6) to 
put the ratemaking process in rule form. This amendaent will 
clarify that this procedure is part of the ratemaking process 
and further implements the court decision to clarify that the 
board is making the decisions in the ratemaking process. 

(6) The amendment is necessary to keep the construction 
industry program self -sustaining as required by 3 9-71-2 211. 
The amendment is in conjunction with the proposed new Rule I 
in implementing 39-71-2211 in the ratemaking process. 

2.55,325 VARIABLE PRICING WITHIN A CLASSIFICATION 
(1) - (4) remain the same. 
(5) Notwithstanding paragraphs (1) through (4), the 

state fund may at any time place an insured in a pricing 
category with a higher premium rate based upnn consideration 
of other relevant factors including, but not limited to: 

(a) Remains the same. 
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(b) an insured's prior policy was cancelled for 
nonsubMission of payroll reports, nonpaYMent of premiUM, 
failure to pay increased deposit when required, failure to 
reim~urse the state fund for expen4ed medical deductible 
amounts. failure to cooperate in an audit or material 
misrepresentation; 

(c) - (h) remain the same. 
AUTH: Sec. 39-71-2315 and 2316 MCA; IM£, Sec. 39-71-2311 

and 2316 MCA. 
Rationale: The medical deductible plan has been adopted 

in rule form previously, however, failure to reimburse the 
state fund for medical deductible amounts needs to also be 
included as a reason for placing an insured in a pricing tier 
with a higher rate. 

6, Interested persons may submit their data, views, or 
argUMents, either orally or in writing, at the hearing. 
Written testimony may be submitted to state fund attorney 
Nancy Butler, Legal Department, State Compensation Mutual 
Insurance Fund, 5 south Last Chance Gulch, Helena, Montana 
59604-4759, no later than March 26, 1992. 

7. The State Fund Legal and Underwriting Departments 
have been designated to preside over and conduct the hearing. 

' /~ 
\~',~ll.' 
~L 
oal Sm~11e, Ch1ef Legal Counsel 
Rule Reviewer 

Certified to the Secretary of State February 18, 1992. 
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BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendments of a rule pertaining 
to fees 

NOTICE OF PROPOSED AMENDMENT 
OF 8.24.409 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on March 28, 1992, the Board of Landscape Architects 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

11 8.24.409 FEE SCHEDULE (1) and (2) will remain the 
same. 

(3) Lal'ldseape Areniteets Fee Sehedttle 
landscape architects are as follows: 

(a) Application (not included in 
examination fees) 

(b) Certificate (license) 
{e) Examil'latiel'l (fttll) 
fdt 1£1 Examination - 6eetiel'l 

Beet:ioel'l 
Seet.:iool'l 
Seetiel'l 
Seetiel'l 

~1 
l:Ut 2 
tnt 3 
~4 
tnt 5 
~ 
~ 

-f(-ee~)--\ild~tiHiEHRI:<:eo-te~•l'iat"ll<tttHa~te-:i~e!HI'I~J?~ee.J~I!'-~ 
ter perfermal'!ee preblems 

The fees for 

(f) through (h) will remain the same but will be 
renumbered (d) through (f). 
~ i9l Reexamination registration fee 
(4) will remain the same." 
Auth: Sec. 37-1-134, 37-66-202, MCA; IHf, Sec. 37-1-

134, 37-66-202, 37-66-305, 37-66-307, MCA 

~: The amendments are being proposed to set fees 
commensurate with progra. area costs as provided for in 
section 37-1-134, MCA. The test fees to be charged are set by 
the council of Landscape Architectural Registration Boarda 
(CLARB) who supply the exam. The re-evaluation fee is being 
deleted since the examinee now pays it directly to CLARB and 
the board no longer performs exam re-evaluations. 

3. Interested persons may present their data, views or 
arguments concarning the proposed amendments in writing to the 
Board of Landscape Architects, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana 59620-0407, no later than. 
March 26, 1992. 
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4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Landscape Architects, Lower 
Level, Arcade Building, Helena, Montana 59620-0407, no later 
than March 26, 1992. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency'or 
subdivision or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 5 based on 
the 54 licensees in Montana. 

BOARD OF LANDSCAPE ARCHITECTS 
BRUCE LUTZ, CHAIRMAN 

BY :~=-~,.,--~=tf..t=--. --=/.='J-,=~=-==~ 
ANNIE M. BARTOS, CHIEF COUNSEL 

ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of state, February 18, 1992. 
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BEFORE THE BOARD OF PHARMACY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to fees and the proposed 
adoption of a new rule per
taining to pharmacy techni
cians 

NOTICE OF PROPOSED AMENDMENT 
OF 8.40.404 FEE SCHEDULE AND 
PROPOSED ADOPTION OF NEW 
RULES PERTAINING T~ PHARMACY 
TECHNICIANS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On March 28, 1992, the Board of Pharmacy proposes to 

amend and adopt the above-stated rules. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.40.404 FEE SCHEDULE (1) through (12) will remain the 
same. 

(13) 
!14) 
AUTH: 

Utilization plan aporoyal fee 
Annual utilization plan renewal fe~ 
Sec. 37-7-201, MCA; IMf Sec. 37-7-309, MCA 

3. The proposed new rules will read as follows: 

"I USE OF PHABMACY TECHNICIAN (1) A pharmacy 
technician may not perfora any task or function allowed under 
any statutory section or rule unless a registered pharmacist 
is physically present within the pharaacy. 

(2) A pharmacy technician may not perform tasks which 
require the exercise of the pharmacist's independent 
professional judgement, including but not limited to patient 
counseling, oral prescription orders, and substitution of 
generic drugs. 

(3) No medication may be released to a patient without 
verification by a registered pharmacist of the tasks or 
functions which were perfo~ by the pharmacy technician in 
relation to that medication." 

Auth: sec. 37-7-201, MCA; IHf, sec. 37-7-101, 37-7-307, 
MCA 

"II OQALIFICATIONS OF PHARMACY TECHNICIAN ( 1) A penon 
who acts as a pharmacy technician under the provisions of a 
utilization plan must be: 

(a) at least 18 years old; and 
(b) a high school graduate or have attained an 

equivalent degree." 
Auth: Sec. 37-7-201, MCA; lHf Sec. 37-7-307, MCA 

"III APPLICATION FOR APPROVAL OF UTILIZATIQN PLAN 
(1) A registered pharaacist in good standing in the 

state of Montana may apply to the board for permission to use 
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the services of a pharmacy technician by submitting to the 
board: 

(a) an application on a form prescribed by the board; 
(b) a summary of the utilization plan, to include 

information showing compliance with all requirements set forth 
in these rules, plus all other requirements of sections 37-7-
307, 37-7-308, and 37-7-309, MCA, and this chapter; 

(c) the appropriate fee for initial approval of the 
plan; 

(d) any changes in the utilization plan, including 
technician training, must be re-submitted to the board for 
approval before implementation of the changes by the 
supervising pharmacist. 

(2) Any number of registered pharmacists employed in the 
same pharmacy may sign as supervising pharmacist of a pharmacy 
technician, in compliance with the one-to-one ratio as set 
forth in these rules, on a single utilization plan submitted 
for approval to the board by that pharmacy." 

Auth: sec. 37-7-201, MCA; jHE, Sec. 37-7-308, 37-7-309, 
MCA 

"IY TASKS AND FUNCTIONS OF PHARMACY TECHNICIAN (1) A 
pharmacy technician may perform the following tasks or 
functions under the provisions of an approved utilization 
plan: 

(a) remove a stock bottle from the shelf and count and 
pour the contents into a suitable container. The stock bottle 
must be quarantined together with the prescription until the 
supervising pharmacist performs a final check and maintains 
appropriate records; 

(b) type a prescription label and affix it to a 
prescription bottle, with a final check and any patient 
counseling to be performed by a pharmacist; 

(c) enter prescription .information into a data 
processing system under the supervision of a pharmacist who 
must be able to check all entries; 

(d) maintain prescription records, including 
prescription numbers, refill data, and other information on 
the patient profile system; 

(e) prepackage unit dose drugs for internal 
distribution. These prepackage unit dose drugs must be 
quarantined together with bulk containers until the 
supervising pharmacist performs a final check and maintains 
appropriate records. 

(f) sell nonprescription drugs in their original 
containers without engaging in patient counseling, and refer 
all questions to the registered pharaacist; 

(g) receive and check in pharmaceuticals, including 
controlled substances, if the pharmacy technician initials and 
dates all invoices with the actual date the drugs were 
received; 
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(h) participate in the biennial inventory of controlled 
substances, providing a pharmacist supervises the process. 
The supervising pharmacist must co-sign the inventory with the 
pharmacy technician. 

(i) compound parenteral solutions, irrigations, and 
other sterile solutions it a •echanism for verification by the 
supervising pharmacist exists that includes checking of: the 
original order; additives; dosages; and clarity of IV, 
solution, where appropriate. 

(2) The board reserves the right to evaluate and amend 
the functions allowable by a pharmacy technician, with final 
determination in the sole discretion of the board." 

Auth: Sec. 37-7-201, MCA; IM£, Sec. 37-7-307, MCA 

"V PHARMACY TECHNICIAN TBAINING ( 1) A supervising 
pharmacist shall: 

(a) provide initial training to a pharmacy technician 
that relates to the tasks the technician may perform pursuant 
to the supervising pharmacist's utilization plan; 

(b) assure the continuing competence of a pharmacist 
technician through inservice education and training to 
supplement the initial training; and 

(c) prepare and maintain a written record of initial and 
inservice training for on-site inspection by the board. The 
record shall contain the following information; 

(i) name and signature of the person receiving the 
training; 

(ii) 
(iii) 
(iv) 

training. 

dates of the training; 
general description of the topics covered; and 
name and signature of the person supervising the 

(2) An initial training program must include on-the-job 
practical training and didactic education that is commensurate 
with the tasks and functions a pharmacy technician may 
perform. A supervising pharmacist must obtain the board's 
approval of an initial training program prior to undertaking 
the training of a pharmacy technician pursuant to the program. 

(3) Verification of completion of training, by test or 
otherwise, shall be recorded by the supervising pharmacist, 
and shall be available for inspection with the training 
record." 

Auth: Sec. 37-7-201, MCA; lHf, Sec. 37-7-307, MCA 

"Yl CQNT~S OF TRAINING coUBa~ (1) A pharmacy 
technician training course must include instruction in: 

(a) orientation to the practice of pharmacy; 
(b) pharmacy terminology and basic pharmaceutics; 
(c) state and federal laws relating to the practice of 

pharmacy; 
(d) 
(e) 
(f) 
(g) 

pharmaceutical calculations; 
processing prescription drug orders; 
telephone procedure and communication; 
pharaaceutical compounding; 
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(h) intravenous adaixture, if applicable; 
(i) use of pharaacy coaputer ayate .. , if applicable.• 
Auth: Sec. 37-7-201, MCA; 1621 Sec. 37-7-307, MCA 

"VII INSPICTION OF QTILIZATIQH PLAN AHD TRAINING RECORD 
(1) The supervising pharaacist shall aake the 

utilization plan and training record available for inspection 
by the board during the normal business hours of the 
pharaacy.• 

Auth: Sec. 37-7-201, MCA; 112, Sec. 37-7-308, MCA 

"VIII RATIO or P"'B''CX TJCHNICIAMS TQ SQPIPYJSIBG 
PHARMACISTS (1) Except as provided in subsection (2), a 
registered pharaacist in good standing aay supervise the 
services of only one technician at any time. 

(2) A registered pharmacist in good standing may 
supervise the services of two technicians at the same time if 
both are performing any of the following procedures: 

(a) intravenous admixture and other sterile product 
preparation; 

(b) filling of unit dose cassettes; 
(c) prepackaging; or 
(d) bulk compounding." 
Auth: Sec. 37-7-201, MCA; IMf, Sec. 37-7-307, 37-7-308, 

37-7-309, MCA 

~: These rules are being proposed to implement Sec. 37-
7-307, 37-7-308, and 37-7-309, MCA, aandated by the 1991 
Legislature. 

4. Interest~ persons aay present their data, views or 
arguments concerning the propo.ad adoption in writing to the 
Board of Pharmacy, Arcade Building, 111 North Jackson, Helena, 
Montana 59620-0407, no later than March 26, 1992. 

5. If a person who is directly affected by the proposed 
adoption or ... ndaent wishes to present his data, views or 
arguments orally or in writing at a public hearing, he muet 
make written request for a hearing and eubmit the request 
along with any ca..enta he has to the Board of Pharmacy, 
Arcade Building, 111 North Jackson, Helena, Montana 59620-
0407, no later than March 26, 1992. 

6. If the Board receives reqQeata for a public hearing 
on the proposed adoption from either 10 percent or 25, 
whichevar is leas, of tho .. parwona wbo are directly affected 
by the proposed adoption or aaandaent, froa tbe Administrative 
Code co .. ittee of the legislature, froa a governmental agency 
or subdivision or froa an association having no le .. than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
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persons directly affected has been determined to be 114 based 
on the 1137 licensees in Montana. 

BOARD OF PHARMACY 
ROBERT KELLEY, CHAIRMAN 

BY: (2 ,, " J? 0,-w(,~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Qt, I' t C' '/'"' ilf... 
ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of State, February 18, 1992. 
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of new .. rules pertain
ing to respiratory care prac
titioners 

TO: All Interested Persons: 

'NOTICE!OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW RULES 
PERTAINING TO THE LICENSURE OF 
RESPIRATORY CARE PRACTITIONERS 

1. On April 3, 1992, at 10:00 a.m., a public hearing will 
be held in the downstairs conference room, Department of 
commerce building, 1424 - 9th Avenue, Helena, Montana, to 
consider the proposed adoption of new rules pertaining to the 
licensure of respiratory care practitioners. 

2. The proposed new rules will read as follows: 

"I BOARD ORGANIZATIOU (1) The board of respiratory care 
practitioners (hereinafter •board') hereby adopts and 
incorporates the organi~ational rules of the department of 
commerce as listed in chapter 1 of this title.• 

Auth: Sec. 37-28-104, MCl; 112, Sec. 2-4-201, MCA 

"II PRQCEPUBAL RULES (1) The board hereby adopts and 
incorporat .. the procedural rules of the department of commerce 
as listed in chapter 2 of this title." 

Auth: Sec. 37-28-104, MCA; l!f, Sec. 2-4-201, MCA 

"III 
adopts and 
department 

Auth: 

PUBLIC PARTICIPATIQH RULES (1) The board hereby 
incorporates the public participation rules of the 
of co ... rce as listed in chapter 2 of this title." 

Sec. 37-28-104, MCA; lKf, Sec. 2-4-201, MCA 

"IV BOARD fiLING PftACTICE (1) All subllisaions to the 
board, or requests of the bcHrrd, 1111st be -de in writing to the 
office of the board before they will be acted on by the board. 
correspondence from the board of any specific nature shall be 
signed by the president. Routine matters will be handled by 
the administrative assistant." 

Auth: Sec. 37-28-104, MCA; lKf, Sec. 2-4-201, MCA 

"Y QEFINITIQNS (1) The board definea "emergency 
prcx:eclur..• as that tera ie uaed in aection 37-28-102, MCA, to 
include, but not be ltaited to, known and physician-approved 
protocols relating to life-sustaininq procedures in emergency 
situations in the absence of the immediate direction of a 
physician. Emergency respiratory care may also be provided 
during transportation of a patient and under any circumstances 
where an epidemic, public disaster or other emergency 
necessitates respiratory care. 

(2) The board defines "unqualified practice" as that term 
is set forth in section 37-28-101, MCA, as follows: 
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(a) performing acts beyond the authorized scope of 
respiratory care for which the individual is licensed, 

(b) assuming duties and responsibilities within the 
practice of respiratory care without adequate preparation or 
when competency has not been maintained, 

(c) performing new respiratory care techniques or 
procedures without proper education and practice; 

(d) assigning functions of licensed respiratory care 
practice to persons not qualified to perform such functions or 
delegating respiratory care responsibilities to others contrary 
to Title 37, chapter 28, MCA, and the regulations enacted 
pursuant thereto. 

(3) The board defines "clinical supervision" as the 
availability of a licensed respiratory care practitioner for 
purposes of i .. ediate communication and consultation with the 
student or temporary permit holder during the course of 
treatment by the student or temporary permit holder. 

(a) Clinical supervision is required for temporary permit 
holders and students.• 

Auth: Sec. 37-28-102, 37-28-104, MCA; IMf, Sec. 37-28-
102, MCA 

"VI APPLICATIQN lOR LlCQSUBE (1) Any person seeking a 
license shall ca.plete and submit to the board of respiratory 
care practitioners an application form which is provided by the 
board office, accompanied by the application tee and required 
doCWBents. 

(2) If the application is incomplete the application will 
be returned to the applicant. 

(3) Each application shall be accompanied by: 
(a) the required fee; 
(b) a photocopy of the applicant's national board of 

re~iratory care certificate which certifies successful 
c~letion of the entry level certification examination, or 
registry exa•ination ad•inistered by the national board of 
respiratory care; or 

(c} a completed request for verification of credentials 
form froa the national board of respiratory care. 

(4) Date of high school graduation, or GED or its 
equival-t. 

(5) Naae and location of school of respiratory care, in 
compliance with 37-28-202(1)(ii), MCA. 

(6) Na•e and address of employer with dates of employment 
verified. 

(7) The board may request such additional information or 
clarification of information provided in the application as it 
de .. s reasonably neceasary.• 

Auth: Sec, 37-28-104, MCA; IMf, Sec. 37-28-201, 37-28-
202, MCA 

''YU EXAMINATION (1) The board determines that a scaled 
score of 75 on a 0 to 99 scala on the certification exa•ination 
for entry level respiratory therapy practitioners axa•ination, 
utilized by the national board of respiratory care, shall be 
adopted ~ reference aa the accepted tasting require•ent for 
licensimg in thia state." 

MAR Notice No. 8-59-1 4-2/27/92 



-274-

Auth: sec. 37-28-104, MCA; ~. Sec.37-28-104, 37-28-
202, MCA 

"VIII 'l'EMPQRARX PQMIT (1) Any person seeking a 
teaporary perait shall complete and submit to the board of 
respiratory care practitioners an application fora which is 
provided by the board office. 

(2) If the application for temporary permit is not 
completed in accordance with the instructions, the application 
~ill be returned to the applicant. 

(3) Each application shall be accoapanied by: 
(a) a check or money order in the aaount required, 
(b) a letter explaining the reason teaporary permit is 

being sougnt, i.e.: 
(i) awaiting documentation, reciprocity proof froa 

other states; or 
(ii) awaiting exam results from the NBRC; or 
(iii) student respiratory care practitioner who expects 

to graduate within 30 calendar days of application date for 
temporary permit. 

(4) The application fee for temporary permit may be 
applied to the application fee for a licensed respiratory care 
practitioner if that temporary permit holder applies for the 
licensed respiratory care practitioners license within 6 months 
from issuance of the temporary permit. 

(5) The board may request such additional information or 
clarification of information provided in the application as it 
deems reasonably necessary. 

(6) Temporary permit holders aust practice only under 
clinical supervision." 

Auth: Sec. 37-28-104; IHE, Sec. 37-28-206, MCA 

"IX RECIPRQCITJC (1) The board will grant a reciprocal 
license to applicants whose r.equirements in that state, 
territory or country, are not less than the requirements for 
licensure in the state of Montana. 

(2) Applications will be reviewed on a case by case 
basis." 

Auth: Sec. 37-28-104, MCA; IHE, Sec. 37-28-202 1 MCA 

"X PRQCEDURES FQR REJfEWAA (1) Renewal date is one year 
after date of issuance of license and annually thereafter. 

(2) Renewal toraa will be provided by the board. 
(a) The renewal notice will be mailed 6-8 waeks in 

advance of the date of renewal. 
(b) A second notice will be mailed by certified mail 60 

days after the renewal date. 
(c) The 90th day after the renewal date a certified 

letter will be aailed to lapsed licensees advising them that 
their licenses are expired because of a failure to renew. 

(3) Documentation of having complied with the continuing 
education requirement is due at the time of renewal. 

(4) A license to practice respiratory care lapses and is 
invalid 90 days after the expiration date printed on the face 
of the license, pursuant to section 37-28-203, MCA. 
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(5) An applicant whose license has expired may apply for 
relicensure between 91 days and 3 years following the renewal 
date by providing documents of having acquired 20 continuing 
education units, as defined by rule, within 24 calendar months 
preceding re-application and by paying the application fee of 
$60.00. 

(6) After 3 years following the relicense date the 
applicant must reapply according to 37-1-141, MeA, and in 
addition will re-test under procedures promulgated by the 
national board of respiratory care with the passing score set 
by the national board of respiratory care." 

Auth: Sec. 37-28-104, MCA; !Hf, Sec. 37-28-203, MCA 

"XI CONTINUING EDYCA1ION REQUIREHENTS (1) Upon annual 
renewal of licensure, each respiratory care practitioner must 
document 15 continuing education units in the preceding 12 
months. One continuing education unit is equivalent t~ 50 
minutes in length. 

(2) It is the sole responsibility of each licensee to 
~et the continuing education requirement, and to provide 
documentation of his/her compliance with his/her renewal form. 
The board will not permit excess units to be carried over from 
one licensing renewal year to the next. 

(3) A licensee who fails to obtain a sufficient number of 
continuing education units may satisfy the requirement by 
taking and passing the national board of respiratory care 
certified respiratory therapy technician examination or the 
registered respiratory therapy examination during the preceding 
12 months." 

Auth: sec. 37-28-104; IMf, Sec. 37-28-104, 37-28-203, MeA 

"XII TRAQITIONAL EDUCATION BY SPONSORED OBGAHIZATIONS 
(1) 

following 
board: 

Continuing education programs sponsored by the 
organizations are presumed to be pre-approved by the 

(a) Institutions approved by the joint review co.-ittee 
for respiratory therapy education and courses approved by the 
Aaerican association for respiratory care, the Montana society 
for respiratory care, the American thoracic societies, the 
Aaerican college of cardiology, the American college of chest 
physicians, the American nurses association, the national 
society for cardiopulmonary technologists, the American lung 
association, the American lung association of Montana, the 
Montana heart association, the Montana and American medical 
association, the Montana hospital association, respiratory care 
journal (American association of respiratory care sponsored). 

(b) Approved activities in this category include: 
(i) se•inars; 
(ii) workshops; 
(iii) conferences; 
(iv) in-service progra~; and 
(v) correspondence courses accompanied by a study 

guide, syllabus, bibliography and/or exa•ination. 
(2) All units in this section must be documented on the 

renewal tara." 
Autb; sec. 37-28-104; lHf, Sec. 37-28-104, 37-28-203, MCA 

MAR Notice No. B-59-1 4-2/27/92 



-276-

•xttt HQI-ACCBIDJTIQ SPQN§QJ§HlPS (1) Non-accredited 
aponaorahi,f• should be aub,ltitted to the ll~ntana board of . 
respiratory cart· practiti'\iflera f.or its conaiderati.:;,n for 
approval so. tha€ the bi)ar1f' . aay review ~,·proposal. 
• -~~:1) ~ ~b'tiYities ;..aoQ ip ~- .-~!9otY f:0~"\~7~fil~ 
corresP.ol\4ence course · tala ,rhicJl p.r~ genan, to· tite .. · 
~ofess~n and ar.e usaa y. accOJIIMn~ed by a at~d¥.,,1JVide; 
sy-llabus, ·· bibl1ograph1 andif!'r: .. naination; ac;:ti vi~ies· ·sponsored 
by .allied health profesa!oftlla·.relavant to -the. naada. ot.J:he 
·.individual profi!,paional which d~not aeet new na.;J.e xi~ 
definition. . · . · · " 

(3) credit units are baaed on report and relevance 
stateaent by the applicant and one credit unit witl be assigned 
for each 50 minutes involve~·; :rbe report auat include a 
statement of the activity, it~ tt~le, name of'inatructor, and 
his or her credentials. 

(4) All units in this· section must be documented on the 
renewal fon. w· 

Auth: sec. 37-28-104; lBf, Sec;:. 37-28-104, 37-28-203, MCA 

"XIV TIACBIHG (1) No more than 10 credit units may be 
applied in this category based on a report by the licensee, 
with credit units being-awar~ on a two-to-one ratio. For a 
one hour presentation, the presenter will be awarded two credit 
units. 

(2) This includes teaching addressed to allied health 
profesaionals. Any given activity may ba submittad tor 
continuing education credit units only once. 

(3) Credit units spent in preparation, review and/or 
evaluation of activities which ara different from the 
applicant's usual and customary professional employaent, and 
which are not requested aa credits in any other category may be 
submitted under this section. 

(4) Individual& employ•d by universities and colleges may 
not claim credit units in this section for conducting couraea 
that are a part of the regular course offering of those 
institution&, even if thoae couraes are offered in the evening 
or suaaer, or for individuals enrolled in a degree proqraa or 
vocational, technical schools." 

Auth: sec. 37-28-104; l!l, Sec. 37-28-104, 37-28-203, MCA 

"XV PAPJBS. PIJBLICATIOKS' JOtlBNALS' EXIfiBITS' YIDEOTAPIS' 
IJDIPmmlll'f STUQY AMP cgu,mJ cotJBBI 1QB1 (1) A aaxia'!Ul of 10 
credit units not sponsored by organization& listed by new rule 
XII, aay be applied in this section baaed upon report by the 
licen-e. 

(2) An outline of the objectivea or a reference citation 
for the paper, journal, videotape, etc., qermane to the 
profession muat be submitted to the board. 

(3) Any qiven activity can be uaed for continuinq 
education credit units only once. 

(4) Colleqe course work, which ie gel'llllne to the 
profeeeion and contributes directly to the profeaeional 
coapetence of the respiratory care practitioner, may be clai .. d 
in thie section in the followinq aanner: 
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(a) One (1) semester hour is equal to 1.5 continuing 
education units; 

(b) One (1) quarter hour is equal to 1 continuing 
education unit." 

Auth: Sec. 37-28-104; IHf, Sec. 37-28-104, 37-28-203, MCA 

"XVI CONTINUING EDUCATION REPOBTS (1) The board, in its 
discretion, reserves the right to deny credit for continuing 
education units derived from new rules XIII, XIV and XV that 
did not receive prior approval of the board." 

Auth: Sec. 37-28-104, MCA; IHf, Sec. 37-28-202, MCA 

"XVII WAivER OF CONTINUING EDUCATION REQUIREMENT (1) In 
the event of hardship such as a disabling illness or other 
personal emergency which substantially interferes with a 
licensee's ability to meet the minimum requirement of 15 credit 
units prior to the deadline, the board may approve a waiver of 
the continuing education requirement. There must be a written 
request submitted to the board by the renewal date. Such 
request for approval for a waiver shall be in writing and shall 
set forth the reasons why the ·licensee was unable to earn the 
minimum number of credit units required prior to the deadline." 

Auth: Sec. 37-28-104; IMf, Sec. 37-28-104, 37-28-203, MCA 

"XYIII FEE SCHEQULE 
adopted: 

(a) Application fee 
(b) License fee 
(c) Renewal fee 
(d) Temporary permit 
Auth: Sec. 37-1-134, 

202, 37-28-203, MCA 

(1) The following fees are•hereby 

$20.00 
40.00 
40.00 
60.00." 

37-28-104, MCA; IMf, Sec. 37-28-

"XIX COMPLAINT PROCESS (1) Complaints or charges shall 
be investigated by the department at the request of the board 
on the board's own motion, or upon receipt of a written 
complaint filed with the board." 

Auth: Sec. 37-1-101, 37-1-121, 37-l-131; IHf, sec. 37-1-
101, 37-1-121, 37-l-131, MCA 

"XX QNPRQFESSIONAL CQNDUCT In order to implement the 
provisions of section 37-28-210, MCA, the board defines 
•unprofessional conduct" as follows: 

(1) Unqualified practice, as defined by new rule v; 
(2) Abandoning, neglecting, or otherwise physically or 

emotionally abusing a patient requiring respiratory care. 
(3) Intentionally or negligently causing physical or 

emotional injury or abuse to a client or patient or sexual 
contact with a client or patient in a clinical setting. 

(4) Failing to safeguard the patient's dignity and right 
to privacy in providing services. 

(5) Violating the confidentiality of information or 
knowledge concerning the patient. 
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(6) Inaccurately recording, falsifying or otherwise 
altering any record of a patient or health care provider. 

(7) Exercising undue influence on the patient including 
the promotion or sale of services, goods, appliances or drugs 
in such a manner as to exploit the patient for financial gain 
of the respiratory care practitioner, or of a third party. 

(8) Assisting any individual to violate any law or 
regulation guiding the actions of a respiratory care 
practitioner, including aiding and abetting any person not duly 
licensed as a respiratory care practitioner to represent 
himself as one or allowing another person to use one's 
respiratory care practitioner's license. 

(9) Impersonating another licensed respiratory care 
practitioner or impersonating any applicant or acting as a 
proxy for any applicant in any respiratory care licensing 
examination. 

(10) Advertising in any manner which is false, 
fraudulent, or misleading. 

(11) Failure to cooperate with an investigation 
authorized by the board by refusing to respond to a complaint 
filed by a patient or refusing to comply with an administrative 
subpoena obtained by the board. 

(12) Practicing respiratory care when unfit to perform 
procedures and make decisions in accordance with the license 
held because of physical, psychological or mental impediment. 

(13) Practicing respiratory care when physical or mental 
ability to practice is impaired by alcohol or drugs. 

(14) Diverting drugs, supplies or property of patients or 
health care providers. 

(15) Possessing, obtaining, furnishing or administering 
prescription drugs to any person, including oneself, except as 
directed by a person authorized by law to prescribe drugs. 

(16) Failure to disclose existence of a suspension, 
revocation, or restriction of the individual's license to 
practice respiratory care by 'competent authority in any state, 
federal or foreign jurisdiction, or failure to show cause why 
such suspension, revocation, or restriction should not be used 
to prohibit licensing in the state of Montana. 

(17) Conviction of any aiedemeanor or felony relating to 
the licensee's professional practice. For the purposes of this 
subsection, conviction includes, but is not limited to, those 
instances in which a plea of guilty or nolo contendere is the 
basis for conviction and all proceedings in which the sentence 
has been deferred or suspended. Nothing in this section denies 
rights guaranteed under section 37-1-201, MCA. 

(18) Engaging in a clinical setting or in the course of 
treatment involving contact with the public while suffering 
from a contagious or infectious disease involving serious risk 
to public health without informing patient or exercising 
precautions to prevent transmission. 

(19) Promotion for personal gain of any unnecessary or 
ineffective drug, device, treatment, procedure or service. 

(20) Use of any other respiratory care practice that 
fails to conform to accepted standards and that reflects 
adversely on the health and welfare of the public.• 

Auth: Sec. 37•28-104; 112, Sec. 37-28-210, MCA 
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"XXI REINSTATEMENT (1) A peraon whoae license haa been 
suspended or revoked under 37-28-210, MCA, may petition the 
board for reinstatement after an interval as determined by the 
board in the order." 

Auth: Sec. 37-28-104, MCA; lHf, Sec. 37-28-210, MCA 

"XXII BOARD SEAL (1) 
the words 'State of Montana 
Practitioners.'" 

Auth: Sec. 37-28-103, 

The seal of the board shall bear 
Board of Respiratory care 

37-28-104; lBf, Sec. 37-28-103, MCA 

~: These rules are being proposed to implement Chapter 
28, Title 37 mandated by the 1991 Montana Legislature. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at tbe hearing. Written 
data, views or arguments may also be submitted to the Board of 
Respiratory care Practitioners, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, 59620-0407, no later than 
March 28, 1992; however, the Board advises that it will not 
entertain any comments received after 5:00p.m., April 1, 1992. 

4. Robert P. verdon, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF RESPIRATORY CARE 
PRACTITIONERS 
RICH LUNDY, CHAIRMAN 

BY: ~id.. "' /(.,; :?.a(7 
ANNI~. BARTOS, CHIEF COUNSEL 
DEP~ENT OF COMMERCE 

~It ?4 
ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of State February 18, 1992. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of arden<.imeut 
of Accreditation standarus 
requirements of 
Administrators 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF ARM 
10.55.703, CERTIFICATION AND 
DUTIES OF BUILDING LEVEL 
ADMINISTRATORS AND 10.55.705 
ADMINISTRATIVE PERSONNEL 

TO: All Interested Persons 

1. On March 19, 1992 at 9:30a.m., or as soon thereafter 
as it may be heard, a public hearing will be held in the Lewis 
and Clark County Library 120 s. Last Chance Gulch, Helena 
Montana, in the matter of the proposal to amend mt10. 55.703 
certification and Duties of Building level Administrators, 
10.55.704 and 10.55.705 Administrative Personnel. 

2. The rules as proposed to be amended ~rovides as follows: , 
10.55.703 CERTIFICATION AND DUTIES OF BUILDING LEVEL 

APMINISTBATOR: PRINCIPAL (1) (a) will remain the same. 
(b) Except as provided in Rule 10.55.704 (2) Cal (ii). 

lbl liil. and Ccl liiil. have a certificate endorsed at the 
level assigned as an administrator; 

(c) through (f) will remain the same. 

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121 

ADMINISTRATIVE PERSONNEL: ASS F 
(1) will remain the same. 

7/1/92 distrjct superintendents shall be 
assigned as follows: a -~i'led---M!!.eneal!y--h-.i:qft---eehoe'i: 
dis~r!:e~-wi~ft--fever-~-+-F'l'B-~·H-ied-~""9btri+-espl-er-e 
diseriei!--1Mpel!'iPii!endene --on---a--fts'l:'l:--r--pert:~illle -"-"i----Arl 
iftdepeftden~--~~~-~-~i~h--~~--~-~--PYB 
eereified-s~e£~-~~~~~~~~eendene~-a-ftst'i: 
or---par~-~~ .. --~~--~--~--~~---~---~he---ee~ney 
Slfl'8rin,endene.,. 

(fl A combined elementary-high school district; 
lil A full or part-time district superintendent 

shall be emploYed for a district with fewer than 5 FTE 
certified staff. 
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Ciil A halt-time C. 5 rtEl district superintendent 
shall be emplgyed for a district witb 5-29 FTE certified 
staff, A full-time individual may fulfill the positions of 
half-time district superintendent and Mlf-time building 
administratorCsl. 

<iii! A full-time (1 f'TEl district superintendent 
shall be employed for a district with 30 or more fTE certified 
staff. or 551 or more students. 

lbl A county high school district: 
Cil A full-time or part-tipa district syperintendent 

shall be employed for A district with fayar than 5 FTE 
certified staff, 

Ciil A half-time l, 5 f'TEl district superintendent 
shall be employed for a district with 5-29 fTE cartified 
staff. A fyll-time indiyidyal may fulfill the positions of 
halt-time district superintendent and half-time building 
administratorCsl. 

<iiil A full-time CI fTEl district superintendent 
shall be employed for a district with 30 or more fTB certified 
staff. or 551 or more stydents. 

Ccl An independent elementary school diatrict; 
Cil A fyll or part-time diatrict superintendent 

shall be employed for a district witb fewer than 5 rTE 
certified staff or the district shall utilize the services ~! 
the county suoerintendent to fulfill the duties of district 
superintendent as outlined in Rule 10.55,70~. 

C iil A half-time C. 5 fTE) district syperintendent 
and a full or halt-time building a@inistrator as detiped in 
Rule 10.55,705(2) tball be emplgyad at a district with 5-17 F'fE 
certified staff or the district shall utilize tbe services gf 
the coynty superintendent to fulfill the seryices gf the 
district superintendent as oytlined in Rule 10.55.702, 

(iii) A half-time C.5 rTEl district superintendent 
shall be employed for a district with 18-29 f"lE certified 
start. A full-time inc!iyidual may tulfiU the positigns of 
ball-time district superintendent and half-time building 
a4Rinistratorcsl. 

(iyl A fyll-tima (1 fTEl district syperintendent 
shall be emplgytd (or a di1trict with lO or more PTB ee;titied 
staff. gr 551 or IQre •tydents. 
c 3 l A coJ!bined eltmeptary-high school district gr a county 
high schogl district or an indepen4ent elementary schggl 
district with 100 or more FTE certified staff shall emplgy a 
full-time curriculum coordinator to supervise the edycatignal 
program. The curriculum coordinator must hold a Class 3 
agministntive certificate, Aft---~ ---eoleaen~a!T 
8~etriet-~~-+-tt-~~re~f~-~~~~-~rr-~se-~-ee~nty 
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~~perineendene--~-~--&~--~eas~--~-~~~--di~~riee 
~~perineendene-~~~i~i~-~-~he-~~~~iee!ee~r--1~ 
preperiy-~--erte-~-i-t.~--.1-ftdi¥-id~M-l---y-~-elte 
pesieien-ef-dieeriee-a~perineendene-end-e~iidinq-prineipae 
( 4) AnY district may seek alternatives to the above 
requirements including sharing a district superintendent Caee 
"Alternative standard". ARM 10.55.6041. Where a district 
superintendent is shared. one superintendent may serve all the 
cooperating districts. If a district superintendent is shared 
within the requirements of Rule 10.55.704. an alternative 
standard need not be applied for by the district. A-e~ned 
eiemeneery-hiqlt--eelteel--~~~~--~-~-~--h~h--seheei 
diaeriee-vielt-~~~-~~~~~~rr~~-·~-ieeee-a 
haif-eime-~~~~-~~~~~-~n-edd±~±~-~~-b~iidinq 
adminiseraeerT----~~---~~--~~~,---erte---f~ii-eime 
individ~ei-mey-~~~~-i-i-~~~~~~-d~a~r~e~-~~perineendene 
end-b~ildinq-prineipaiT 
(5) through (8) will remain the same. 

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121 

10,55.705 ADMINISTRATIVE PERSONNEL; ASSIGHMENT OF 
BUILPING AOMINISIRATORS (1) (a) will remain the same. 

(b) In any eeheel-~'S't~~-'Wi~~-cotllb-i-ned--e-Ie.enea!') -at'lt! 
~eeandery COmbined elementary and high school district with an 
enrollment of more than 50 but less than 150 students and 
where the superintendent serves as both the elementary llnd 
secondary principal, the superintendent shall devote half-time 
in each school to administration and supervision. 

(c) In any co!Dbined elementary and high school district 
where the combined e~meft~&ry-and-eeeendery enrollment exce•d• 
150 but is less than 300, the superintendent may serve as 
half-time elementary or high school principal. The district 
must employ a half-time elementary or high school principal 
for the other unit in the district. The superintendent shall 
devote halt-time as principal of the assigned school, or, in 
any co!Dbined elementary and high school district where the 
colllbined eiemen4!eey-'iHl&-eeeeftd&ry enrollment exceeds 150 but 
is loss than 300, aml where the superintendent serves lls both 
elementary and secondary principal, the district must employ a 
half-time adminiserseive--sssisesne assistant administrator. 
The-~i~-eaaistane-~-~e-~~-•~-~ara~-wlta 
helds-~-eeeftei~~-&eqree-'iHl&-presen4!s-~~-~-warkiftq 
tewsrd-~-admift~a~ro~rLs-~~~~~~~-a-~n~-preqreaT 
ff--eft-~~~~i'foe--~--i-9--~-~~--i~--af--o 
!'l'ineipei-;-t:fte- assisee-tl'b-~-lteve-a-i~~""'H!!--ieaae 
i5-~-in-~-oppreved-~~-pre~rem-lea~~-ee 
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~he-~~~-et~rsese~~-~-~~s~rie~-~-~~-~he 
eulmil'lis~ra~i¥e- essisean4! -1:1'1~ert~-shovs-~~-'PI."~••• -il'l 
~ha~---rel-i--~--e---tlbree--.-yeM"--periee-. The assistant 
a¢ministrator shall be defined as a person wbo holds a 
bachelor's degree. a current Kontana teaching certificate and 

Cil ba enrplled in a planned program leading to 
administrative endorsement with an accredited college or 
uniyersity. or 

Ciil presents evidence of enrollment in AD 
atiministratiye pr supervisprv intern program Apprpyed by the 
Board pf fUblic E4ucatipn. or 

Ciii> currently holds on apprppriate Administrative 
or supervispry andprltmant. Assistant adminiatratpra lacking 
an approprittt adl!linistrotiye or supervisory andorsement may 
observe and supervise but shall not formally evaluote 
certified staff except as authorized by the Boord of Public 
Education. 

(d) through (g) will remain the same. 
(2) Beginning 7/1/92 school districts shall employ 
appropriately endorsed administrators, ,JI•~x~c;saunl.lt~aa!I'-:--JP~ri.Joy~i:l-!d!i:es;cd~oL.-...iiwn 
ARM 10.55.704 (2\ Cal Ciil, Cbl Ciil. and Ccl Ciiil. as 
follows: 

(a) A district superintendent or supervising teacher and 
county superintendent for schools with less that 4 ~ FTE 
certified staff. 

(b) • 5 FTE for schools with 4-'l::r 5-17 FTE certified 
staff. 

(c) through (g) will remain the same. 
(3) Beginning 7/1/92 in schools with more than one building 
administrator, the first administrator shall be appropriately 
endorsed as principal. The additional administrators may 
~ have e~her administrative endorsement(&) at the 
appropriate level(s) and in the area(s) that accurately 
reflect their supervisory responsibilities. For ex101ple, a 
school may assign a properly certified and endorsed curriculum 
coordinators to supervise the appropriate instructional 
programs. 
(4) Beginnin9 7/1/92 in schools with at least three FTE 
building administrators who are ad~inistratively endorsed, 
release ti•e of department coordinators or chairpersons may be 
counted toward additional building administration. Department 
coordinators or chairpersons counted toward building 
administration may obsarye and superyise byt shall not 
s~per¥ise-er formally evaluate classroom instruction. 

AUTH: Sec. 20-2-114 IMP: Sec. 20-2-121 
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3. The Board is proposing the amendment to the rules because 
this change is needed to clarify the original intent of the 
rule with regard to appropriately endorsed building 
administrators in small schools (those employing between•4 and 
17 FTE). The change would clarify that a single administrator 
with either a secondary or elementary endorsement may serve as 
an administrator in small schools with both elementary and 
secondary students. The change is also needed to correct an 
error in the present rule which leaves a gap between schools 
with 4-11 FTE and 18-29 FTE. 

4. Interested parties may submit their data, views or 
argum•nt• •ither orally or in writing, at the h•aring. 
Written data, views or arguments may also be submitted to Bill 
Thomas, Chairperson of the Board of Public Education, 33 s. 
Last Chance Gulch, Helena, Montana 59620, no later than March 
27, 1992. 

5. Bill Thomas, Chairperson to the Board of Public Education, 
33 s. Last Chance Gulch, Helena, Montana, has been designated 
to preside over and conduct the hearings. ' 

BILL THOMAS, CHAIRPERSON 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State, February 18, 1992. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
proposed amendment of ARM 
11.14.324 and 11.14.418 
pertaining to overlap day 
care requirements 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED AMENDMENT 
OF ARM 11.14.324 AND 11.14.418 
PERTAINING TO OVERLAP DAY CARE 
REQUIREMENTS 

NO PUBLIC HEARING CONTEMPLATED 

1. On April 16, 1992, the Department of Family services 
proposes to amend ARM 11.14.324 and 11.14.418 pertaining to 
overlap day care. 

2. The rules as proposed to be amended read as follows: 

11,14.324 GROUP PAX CARE HOMES. SPECIAL PROGRAM REOUIRE
MEHI§ Subsection (1) remains the same. 
(2) overlap care. 
(a) There may be situations, such as before and after 

school, when the number of children in care over two (2) years of 
age would exceed for a short period of time the licensed or 
registered capacity. 

(i) overlap of children under two (2) years of age shall 
not be permitted. 

(ii) Overlap care shall not exceed twe (2~three C~) hours 
total in any child-care day. 

(iii) Group day care homes that are registered to care for 
nine (9) or fewer children may care for up to three (3) additional 
children during the approved overlap time. Group day care homes 
that are registered to care for ten (10) or more children may care 
for up to four (4) additional children during the approved overlap 
time. 

(iv) Day care facilities providing two shifts of ~11-hour 
care may be granted ~three (3) hours of overlap care for each 
twelve hours of continuous care upon the written approval of the 
eeeial ·.erkel' e~tpervieel' IIHamily resoyrce specialist or other 
department licensing representatiye. 

(b) If a provider wishes to provide overlap care, the 
provider shall file with the department a written plan for this 
care stating the specific hours in which the overlap will occur 
and the arrangements for providing adequate activities and 
supervision to all children during this period. 

(c) over lap care sha 11 not occur until the provider has 
received written approval of this plan from the department. 

AUTH: Section 52-2-704, MCA. IMP: Section 52-2-702, MCA. 
11.14.418 fAMILY PA¥ CARE HOME$. OVERLAP CARE 
(1) There may be situations, such as before and after 

school, when the number of children in care over two (2) years of 
age would exceed for a short period of time the registered 
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capacity. 
(a) overlap of children under two (2) years of age shall not 

be permitted. 
(b) overlap care shall not exceed ~we (2)three !Jl hours 

total in any child-care day. 
(c) Family day care homes that are registered to care for 

four (4) or fewer children may care for one (1) additio~al child 
during the approved overlap time. Family day care homes that are 
registered to care for five (5) or six (6) children may care for 
two (2) additional children during the approved overlap time. 

(d) Day care facilities providing two shifts of ~~-hour 
care may be granted ~we (2)three (3) hours of overlap for each 
twelve continuous hours of care upon the written approval of the 
ee~~HRi~y eeeial we~ke~ SHpe~vise~ IIIfamily resource specialist 
or other department licensing representative. 

(2) If a provider wishes to provide overlap care, the 
provider shall tile a written plan for this care stating the 
specific hours in which the overlap will occur and the 
arrangements for providing adequate activities and supervision to 
all children during this period. 

(3) overlap care shall not occur until the provider has 
received written approval of this plan from the department. 

AUTH: section 52-2-704. Mea. IMP: Section 52-2-702', MCA. 

3. Under the current rule, providers are allowed additional 
children in the facility for a maximum of two hours each day. 
Many providers and parents have complained that two hours is an 
insufficient amount of time to provide care to children before and 
after school. The proposed amendment expands this period of time 
to three hours. This amendment also updates position titles and 
clarifies that what has been referred to as ~24-hour care" is more 
clearly referred to as two shifts of 12-hour care. 

Section 52-2-702, MCA, authorizes the department to draft rules 
consistent with the Montana Child care Act (Act). The Act charges 
the department with the goal of improving the availability of 
child care while attempting to ensure safe child care prograas. 
Allowing for a greater period of overlap care is reasonably 
necessary to fulfilling these statutory mandates. 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than March 
27, 1992. 

5. If a person who is direct 1 y affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family Services, 48 North l~st Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than March 27, 1992. 
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6. If the Department of Family Services receives requests for 
a public hearing on the proposed rules from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

Tom Olsen, Director 

Certified to the Secretary •of State, February 18, 1992. 

MAR Notice No. ll-36 4-2/27/92 



-288-

BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.16.170 
pertaining to adult foster 
care 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11.16.170 PER1AINING 
TO ADULT FOSTER CARE 

NO PUBLIC HeARING CONTEMPLATED 

TO: All Interested Persons 

1. On March 28, l'l92, the Department of Family Services 
proposes to amend ARM 11.16.170, pertaining to adult foster care. 

2. The rule as proposed to be amended reads as follows: 

11.16.170 APULT FOSTER HOME. PROHIBITED PRACTICES 
Subsections (1) and (2) remain the same. 
(3) A foster horne shall not provide day care services to 

adults or children. except that a foster horne under this rule may 
provide day care services to children while foster care pesidents 
are present in the horne for a maximum period of three hours per 
any twenty four hour period. if special approval is given by the 
regional administrator. The regional administrator's decision on 
granting or denying special approval must be based on the 
following: 

Cal facts demonstrating the ability (or. in cases where 
special approval is denied. the inability) of the operator to 
provide for the needs of both the child day care enrollees and the 
foster care residents during the three hour period of time that 
this rule allows for the presence of both foster care residents 
and child day care enrollees; 

Cbl facts bearing on whether there is beneficial social 
interaction between the foster care residents and the day care 
enrollees: and 

Ccl any other relevant facts and/or circumstances bearing on 
the best interests of the foster care residents and the day care 
enrollees. 

AUTH: Sec. 52-5-304. MCA. IMP: Sec. 52-5-303; 52-5-304. MCA. 

3 . The department amended ARM 11 . 16 . 17 o on December 2 7, 
1990, by adding language specifically prohibiting day care in 
adult foster homes. Since that time, the department has 
reconsidered the imposition of an absolute prohibition, and 
through this amendment the department intends to allow for limited 
provision of child day care services where special approval is 
obtained. Special approval depends on a case by case inquiry 
using the criteria set out in the proposed additional language. 
The exception is further limited to ensure that child day care 
enrollees and adult foster care residents are together in the home 
for no more that three hours in any given day. This amendment is 
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reasonably necessary to effectuate the purpose of Section 52-5-
303, MCA, which commands the departaent to obtain, license, and 
supervise adult foster care hoaes. This amendment is also 
reasonably necessary to effectuate the purpose of Section 52-5-
304, MCA, which commands the department to impleaent standards for 
the safety and coafort of residents in adult foster care homes. 
Allowing day care assists in obtaining adult foster care homes, 
while requiring special approval and limiting the hours of day 
care ensures the safety and comfort of residents. In addition, 
residents may enjoy interacting with day care enrollees. This 
amendment is not intended to address specific health and safety 
requirements of day care facilities. Any adult foster home 
providing child day care under the exception in the proposed 
amendment must also meet applicable child day care registration or 
licensing requirements. 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than March 
27, 1992. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family Services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than March 27, 1992. 

6. If the Department of Family Services receives requests for 
a public hearing on the proposed amendment from either 10\ or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee of 
the legislature, from a gover~ntal agency or subdivision, or 
from an association having no less than 25 !Dembers who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPARTMENT OF rAJULY SERVICES 
.. ')-' / 
,~--

Tom Olsen, Director 

(~~~ .. 
certified to the secretary of state, February 18, 1992. 
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BB•oa. THB DBPARTKBBT o• .ISB, WILDLI•B ABO PARXS 
OP THB 8TATB OP MONTANA 

In the matter of the 
proposed adoption of 
rules relating to 
shooting range 
development grants 

To: All interested persons 

NOTICE OF PUBLIC HEARING' ON THE 
PROPOSED ADOPTION OF RULES 
RELATING TO SHOOTING RANGE 
DEVELOPMENT GRANTS 

1. on March 18, 1992, at 7 p.m., Department of Fish, 
Wildlife and Park's Commission Room, Helena, Montana, a public 
hearing will be held to consider the adoption of rules 
pertaining to shooting range development grants. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I. ELIGIBILITY (1) Any political subdivision of 
the state, a school district, a public or private 
shooting/sportsman's organization (with identifiable offit:ers) 
or a government agency may apply for shooting range 
development grant. only applications submitted by an eligible 
sponsor will be considered. 
(AUTH: 87-1-201, MCA, HB 100 L. 1991; IMP: 87-1-201, MCA, 
HB 100 L. 1991) 

RULE U. APPLYING FOR GRANTS (1) To qualify for a 
shooting range development grant, an applicant must prepare 
and submit a completed application to the department's 
conservation education division. For questions, assistance 
and submission, call or write: 

Montana Department of Fish, Wildlife & Parks 
Conservation Education Division 
Shooting Range Assistance Program 
1420 East Sixth Avenue 
Helena, Montana 59620 
Ph. (406) 444-4046 
(2) Applications are reviewed throughout the two-year 

period (ending June 30, 1993) as long as funds are available. 
(AUTH: 87-1-201, MCA, HB 100 L. 1991; IMP: 87-1-201, MCA, 
HB 100 L. 1991) 

RULE III. REQUIRED INFOBMATION FQR GBANT APPLICATIONS 
( 1) The following information must accompany a grant request. 
Incomplete applications will result in delays or the denial 
of the application. 

(a) Each shooting range grant application must contain 
a comprehensive aescription of th• proposed. project, The 
information presented in the description will be used by the 
department to review, evaluate and prioritize applications. 
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The description must provide: 
( i) a detailed design descriptionr including 

construction plans for storage and maintenance structures. 
A description of activities and design features that conserve 
water, energy, soils, vegetation, sanitation or other natural 
resources. The description should cover all major aspects of 
the proposed project. 

(ii) a description of the need for the proposed project. 
Also, describe how the project will enhance safety, hunter 
education and public use in the area, 

(iii) a list of the work needed to be co111pleted, 
including a schedule showing completion dates for project 
segments and cost estimates for each segment. 

(iv) one copy of the site plan for the proposed project, 
including plans for access by persons with disabilities and 
plans for use by a variety of users. The site plan must show: 

(A) location of proposed work/facilities; 
(B) existing development/facilities; 
(C) north orientation arrow; 
(D) access route(s) to the project; 
(E) safety zones and impact areas; 
(F) how berms, canopies or impact areas ensure safety. 
(v) current photographs of the proposed project area 
(vi) a map showing the location of the proposed project. 

The map must show surrounding land ownership, surrounding 
development, and the location of the proposed project, 
including road access. For the land that adjoins the project 
land, identify the historical and current use(s). 

(b) If the applicant controls the land where the project 
is proposed, the applicant must subait SJiltiafactory 
documentation of a long-term lease, easement or ovnarahip. 
Long-term leases are those with terms of 20 years or more. 
Leases with terms of less than '20 years may qualify only under 
special circumstances. If the applicant does not control the 
land, the applicant must provide written docuaentation from 
the landowner that the property may be used as a shooting 
range. 

(c) Documentation that the applicant offered the public 
an opportunity to participate in the planning proce .. for the 
project. At a minimum, the applicant must advertise and hold 
a public meeting to receive co111111ent before submitting an 
application. Proof that this meeting was held must be 
included with the application. 

(d) The applicant must submit a commitment to allow 
future public and hunter education use of the project 
facilities and docu~entation of past public and hunter 
education program use. Hunterjbowhunter education classes 
must be allowed to use the tacility upon request at no charge. 
The public may be charged a reasonable tee to use the 
facilities. The department will determine whether the 
proposed fee is reasonable. 

(e) The applicant must submit a commitment to allow the 
public to use the range facility, including tiaes when club 
members are using the range. The project may be cloMd to the 
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public for club competition events. 
(f) The applicant must submit a resolution that approves 

the application for financial assistance, the project 
proposal, the commitment to allow public and hunter education 
program use of the facilities, and certifies the applicant's 
ability to provide matching funds. 

(g) The applicant must submit assurances th4t the 
applicant will comply with state and federal regulations as 
specified by the department. 

(AUTH & IMP: 87-l-201, MCA: HB 100, L. 1991) 
RULE IV REIMBURSEMENT OF COSTS (1) Reimbursement 

requests will be based upon actual costs, verified by 
receipts. 
(AUTH: 87-1-201, MCA, HB 100 L. 1991; IMP: 87-1-201, MCA, 
HB 100 L. 1991) 

RULE V LAND ACQUISITION (1) Shooting range grant funds 
may be used to purchase public or private land for the purpose 
of a shooting range. Fee title to the land must be held by 
the applicant. The applicant must provide evidence that other 
adequate land is not available for lease. A copy of the 
purchase agreement, an appraisal from a qualified appraiser 
and a commitment for title insurance must be submitted ~ the 
time of application. If funding is provided for the purchase 
of land, the department must be listed on the title for a 
period of 10 years. Funding assistance will be provided at 
a maximum 70 percent state, 30 percent applicant matching 
basis, not to exceed $25,000 for the state share. 
(AUTH: 87-1-201, MCA, HB 100 L. 1991; IMP: 87-1-201, MCA, 
HB 100 L. 1991) 

RULE VI PROGRESS REPORTS ANP INSPECTIONS ( 1) If funding 
is provided, quarterly progress repo~s must be submitted to 
the department. The department may conduct periodic on-site 
in~>pections. 

(2) All work and billing must be completed by June 10, 
1993, and a report submitted to the department. 

(3) Photographs showing completed work must accompany 
other submitted documentation. 

(4) Project sites will also be subject to inspection by 
the department for 10 years following receipt of a shootinq 
range development grant. 
(AUTH: 87-1-201, MCA, HB 100 L. 1991; IMP: 87-1-201, MCA, 
HB 100 L. 1991) 

3. Rationale and reason for proposed rule: In the 
general appropriations bill the 1991 legislature ordered 
expenditure of funds for shooting ranges. 

4. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. 
liritten data, views or arquments may also be submitted to 
Tim Pool, Conservation Education Division, Department of Fish, 
Wildlife and Parks, 1420 East Sixth, Helena, Montana, 59620, 
no later than 5:00 p.m. on f.larch 26, 1992. 
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5. Eileen Shore, Leqal Unit, Deparblent of Fish, 
Wildlife and Parks has been desiqnated to preside over the 
hearing. 

~<~ K. L. Cool, DirectOr 
Department of Fish, 
Wildlife, and Parks 

Rule Reviewer 

Certified to the Secretary of State February 18 , 1992 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Amendment of Rule 38.5.2405 
Regarding Average Costs and 
Permissible Utility Charges 
to Accommodate House and 
Structure Moves. 

TO: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT 
OF RULE ON AVERAGE COSTS PER 
UTILITY LINE OR POLE TO 
ACCOMMODATE MOVEMENT OF 
STRUCTURES 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On March 30, 1992 the Department of Public Service 
Regulation proposes to adopt the following amendment to rule 
38.5.2405. 

2. The rule proposed to be amended provides as fol
lows. 

38.5. 2405 AVERAGE COSTS ( 1) Average costs for time 
and materials expended are determined to be: 

(a) $49 49 for each telephone wire moved; except 
that the cost shall decrease $~ 8,60 for each successive 
wire moved on the same pole or support structure. (txample: 
The average cost of moving four wires located on the s'me sup
port structure is $±~9 144.40.), 

(b) $~9 85.7 5 for each telephone wire cut. For pur
poses of this provision only, a telephone wire is deemed to 
consist of 25 pairs; for each increment of 25 pairs, or part 
thereof, contained wi tl}i.n the same cable, the average cost 
shall increase by $ih~S ·- 4. 60. (Example: The average cost 
of cutting a 75 pair telephone cable is $~~~§9 94,95.), 

(c) $46 41.50 for each electric wire--moYedJ except 
that the cost Siia11 decrease $~ 7. 25 for each successive 
wire moved on the same pole or support structure, 

(d) $§~ 54.00 for each electric wire cut, and 
(e) $±4~--r52.60 for each telephone or electric pole 

moved. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-4-603, MCA 

3. Rationale: The Department of Public Service Regula
tion (Department) proposes adopting this amendment to c011ply 
with Rule 38.5.2407. Pursuant to 38.5.2407, the public utili
ties are required to file in each odd-numbered year all aver
age costs as set forth .in Rule 38.5.2405, as well as a s~ry 
report of dates and locations of movements of structures re
quiring incurrence of these costs. The Department then is re
quired to publish a notice of proposed rulemaking to establish 
average costs set forth in 38.5.2405, once these average costs 
are determined upon the biennial review. 

The costs to be determined are for time and materials ex
pended to move or cut utility wires and/or to move telephone 
or electric poles. The Department derives these averaqe costs 
from the data submitted by the public utilities pursuant to 
these rules. According to S 69-4-603(2), MCA, the utilities 
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share equally in the necessary and reasonable expenses of rais
ing or cutting the wires or removing/moving the poles with the 
owner of the structure to be moved, if the move interferes 
with the electric or telephone wires or poles. The rates 
fixed and determined by the Public Service Commission (Commis
sion) shall be based upon the average coats. 

The Co~ssion has determined the average costs for line 
moves upon submissions from the following public utilities: 
Montana Power Company, Montana-Dakota Utilities Co., Pacific 
Power and Light, u.s. West Communications and PTI. AT&T and 
Washington Water Power had no structure moves in 1989-1990 re
quiring incurrence of expenses to cut or move wires or poles. 
The Commission received no responses from the other public 
utilities. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed a.endment in writing to 
Denise Peterson, Public Service Commission, 1701 Prospect Ave
nue, Helena, Montana 59620-2601 no later than March 30, 1992. 

5. If a person directly affected by the proposed amend
ment wishes to express data, viewa and arguments orally or in 
writing at a public hearing, he/she muat ~ke written request 
for a public hearing and submit this request along with any 
written c~nts to Denise Peterson, Public Service Commis
sion, 1701 Prospect Avenue, Helena, Montana 59620-2601, no lat
er than March 30, 1992. 

6. If the agency receives requests for a public hearing 
on the proposed amen~nt from either 10\ or 25, whichever is 
lesa, of the persons directly affected by the proposed amend
ment; from the Administrative Code Ca.aittee of the legisla
ture, from a governmental subdivision or agency, or from an as
sociation having not leas than 25 members who will be directly 
affected, a hearing will be tield at a later l!ate. Notice of 
the hearing will be published in the Montana Adainistrative 
Register. Ten percent of those persons directly affected has 
been determined to be 3 persona/affected entitiea based upon 
23 house and structure movers with PSC certificates of authori
ty and 7 public utilities subject to line/power pole expenses 
upon a structure move. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, ia available and may be con
tacted to represent consumer intereats in this aatter. 

CERTIFIED TO THE SECRETARY OF STATE FEBRUARY 18, 1992. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of a Rule Regarding ) 
Pictorial Information Require-) 
menta. ) 

TO: All Interested Persons 

) 
) 
) 

NOTICE OF PROPOSED ADOPTION 
OF A RULE REGARDING 
PICTORIAL INFORMATION 
REQUIREMENTS 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On March 30, 1992 the Department of Public Service 
Regulation proposes to adopt a rule regarding pictorial infor
mation requirements. 

2. The rule proposed to be adopted provides as fol
lows. 

RULE I. STATEMENT 0 -- PICTORIAL EXHIBIT REQUIREMENTS 
(1) Applicant utilities that submit information In accor

dance with the minimum rate case filing standards for elec
tric, gas and private water utilities shall provide pictorial 
exhibits, as defined below, for those items which affect the 
unallocated utility results of operations and the al.located 
costs of service/rate designs pertaining to Montana opera
tions. Applicant utilities may provide such other pictorial 
exhibits as will further understanding of their filing. 

(a) Each adjustment that is identified in textual or nu
merical information and causes a ratemaking change to the actu
al unallocated test year results of operations shall be pre
sented in a flow chart or decision matrix that depicts each 
factor that caused the adjustment. 

(b) The total revenue requirements requested, both inter
im and permanent, shall be depicted in a pie chart that •haws 
actual unallocated test year results of operations and each ad
justment referred to in subsection (a). 

(c) Each account, excluding subaccount&, which affects 
the adjusted unallocated results of operations shall be •hown 
in an individual bar chart. Each bar chart shall include the 
test year adjusted account value, the test year actual account 
value, the account value most recently approved by the Montana 
public service commission in a final rate case order and the 
actual account values from the previous four years. 

(d) Applicant utilities that submit testimony and exhib
its which are in response to rebuttal testimony and exhibits 
of other parties shall include pictorial exhibits which show 
the effect that the rebuttal submissions have upon the origi
nal filings. The submitted testimony and exhibits of each re
butting party shall be depicted in a pie chart that shows the 
actual unallocated test year results of operations and each ad
justment that causes a ratemaking change to the actual 
unallocated test year results. The allocated cost of service/ 
rate design study of each rebutting party shall be depicted in 
charts that show each item referred to in subsection (e). 
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(e) Each component of an applicant's allocated cost of 
service/rate design study shall be depicted in pie charts or 
bar charts. Pie charts shall include functionalizations by 
customer class of all cost categories, classifications by cus
tomer class of each functionalized cost category, and modera
tions and rate designs by customer classes. The values for 
each functionalized and classified cost category and for each 
allocator that were most recently approved by the Montana pub
lic service commission in a final rate case order and the val
ues that are currently proposed shall be depicted on bar 
charts. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA 

3. Rationale: Pursuant to the rules of this chapter ap
plicant utilities must satisfy minimum rate case filing re
quirements. This rule is intended to improve understanding of 
a utility's filings. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoption in writing to Tim 
Sweeney, Public Service Commission, 1701 Prospect Avenue, 
Helena, Montana 59620-2601 no later than March 30, 1992. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written re
quest for a public hearing and submit this request along with 
any written co~nts he has to Tim Sweeney, Public Service Com
mission, 1701 Prospect Avenue, Helena, Montana 59620-2601, no 
later than March 30, 1992, 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10' or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption! from the Administrative Code co.-ittee of the legis
lature! from a governmental ahbdivision or agency1 or from an 
association having not less than 25 me.bers who will be direct
ly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Adainiatrative 
Register. Ten percent of those persons directly affected has 
been determined to be four baaed upon the number of public 
utilities affected by the proposed rule. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available and may be con
tacted to represent consumer interests in this matter. 

CERTIFIED TO THE SECRETARY OF STATE FEBRUARY 18, 1992. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE· STATE OF MONT~ 

.In ~~atte:t:. of P~ed 
Aml:! 't 'bf Rule .':J3f5·· 
Regarding Deferring of 
Implementation Until January 
1, 1993. 

TO: All Interested Persons 

.. ) 
) . 

l 
) 
) 
l 
l 

NOTICE OFi!;PROPOSED . 
• A'MEifn5M:etW TO~ RUtit I' 

3 8 • 5 .. 3.}1('5 

., 
NO PUBl.lC HEARING 
CONTEMPLATE'?_ ;,; 

1. On March 30, 1992 the Department oi."Public Servia-a 
Regulation proposes to amend Rule 38.5. 334 5 regarding defer
ring of implementation until January 1, 1993. 

2. The rule proposed to be amended provides as fol
lows. 

38.5.3345 CHANGE IN CUSTOMER'S INTEREXCHANGE CARRIER 
(1) A local exchange carrier shall not change a custom

er's choice of interexchange carrier to another carrier at a 
car:tier' s request unless the customer's written authorization 
has been obtained by the requesting carrier prior to the re-
quest. ' 

(2) A written authorization must contain the following 
information: 

(a) name and address of customer. 
(b) phone number affected by the change. 
(c) all fees associated with the change. 
(d) statement that the written authorization is for the 

purpose of changing the customer's choice of interexchange car
rier. 

(e) 
(3 

AUTH1 Sees. 6 - - 03 an 
and 69-3-201, MCA 

3. Rationale: On January 9, 1992 the Federal Co~unica
tions Commission (FCC) approved certain guidelines affecting 
primary interexchange carrier selection procedures. In re
sponse to petitions filed by AT,T, MCI and US Sprint alleging 
that concurrent regulation is unnecessary, the public service 
commission has agreed to defer implementation of this rule for 
a time period sufficient to fully evaluate the effectiveness 
of the FCC's new guidelines. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to Tim 
sweeney, Public Service Commission, 1701 Prospect Avenue, 
Helena, Montana 59620-2601 no later than March 30, 1992. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written re
quest for a public hearing and submit this request along with 
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any written comments he has to Tim Sweeney, Public Service Com
mission, 1701 Prospect Avenue, Helena, Montana 59620-2601, no 
later than March 30, 1992. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10' or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment1 from the Administrative Code Committee of the 1egis
lature1 from a governmental subdivision or agency; or from an 
association having not leas than 25 members who will be direct
ly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. Ten percent of those persona directly affected has 
been determined to be one based upon the number of inter
exchange carriers serving Montana. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available and may be con
tacted to represent consumer interests in this matter. 

CERTIFIED TO THE SECRETARY OF STATE FEBRUARY 18, 1992, 
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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new Rules 2.55.202 through 
2.55.403 relating to public 
participation, board meetings 
and the establishment of 
premium rates 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULES 2.55.202 THROUGH 
2.55.403 RELATING TO PUBLIC 
PARTICIPATION, BOARd MEETINGS 
AND THE ESTABLISHMENT OF 
PREMIUM RATES 

1. on December 26, 1991, the board published notice of 
the proposed adoption of new Rule I relating to the 
organization of the state fund; 2.55.202 (Rule II), 2.55.203 
(Rule III), 2.55.204 (Rule IV), 2.55.205 (Rule V) relating to 
public participation; Rule VI relating to awarding contracts; 
2.55.206 (Rule VII) relating to board meetings; and 2.55.320 
(Rule VIII), 2.55.321 (Rule IX), 2.55.322 (Rule X), 2.55.323 
(Rule XI), 2.55.324 (Rule XII), 2.55.401 (Rule XIII), 2.55.325 
(Rule XIV), 2.55.402 (Rule XV), 2.55.403 (Rule XVI), 2.55.326 
(Rule XVII) relating to the establishment of premiu}D rates. 
The notice can be found on pages 2521 through 2534 of the 1991 
Montana Administrative Register, Issue No. 24. 

2. After consideration of the comments received on the 
proposed rules, the board has adopted the rules as proposed 
with the following changes (new material is underlined, 
deleted material is interlined) . 

RULE I. ORGANIZATIONAL RULE. NOT ADOPTED. 

RULE II. 12.55.2021 POLICIES AND OBJECTIVES IN PROYIDIN!i 
CITIZEN PARTICIPATION IN THE OPERATION OF THE STATE 
COMPEHSATION HVTUAL INSUBANCE FUND (1) Remains the same. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 
MCA 

COMHENT <Rules II-VII\: The legal representative of the 
Montana Health Care Association commented in writing, making a 
general co-ent that in his opinion the State Fund rules did 
not comply with Art. II, Sec. 9, of the Montana Constitution, 
Montana's opening Meeting Act, Montana's Public Participation 
Act and Montana's Public Records Act. He felt the State 
Fund's proposed rules indicate that public scrutiny and 
participation will be discouraged rather than encouraged. 

RESPONSE: Rules III through VII have been amended where 
appropriate based on comments of the executive director of the 
Montana Health Care Association on specific rules as well as 
on this coJIDientator • s comments. Therefore, the comment is 
overruled as based· on the generality of this comment it is 
difficult, if not i~possible, to respond further. 
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RULE III. .~<,.2~·~5~5~·!,20~3~)~_,G":'U~I~P~E,..L~I .. N .. E8~:-:-"FO"""R.___..,p'!"ET~QM~,.I..,H.,A .... T.,.I,.O .. N__;O,.,Fo. 
SIGNIFICANT PQBLIC IHTEBEST (1)(a) -(b) remain the same • 

.Ltl My final agency action as defined by 2-3-102 C3l. 
MCA. that is of significant interest to tbe public. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 
MCA 

COMMENT: At the public hearing, the Executive Director 
of the Montana Health Care Association co .. ented stating there 
may be other decisions made by the state Fund that are of 
significant public interest and that there should be a catch
all phrase that would indicate that there may be other items 
that would be considered of public interest. 

RESPONSE: The coiiUllent has merit and for clarification, 
the rule will be amended to contain additional language which 
will state: "(c) My final agency action as defined by 2-3-
102(3), MCA, that is of significant interest to the public." 

RULE IV. £2.55.2041 GUIQELINES FOR STATE FUHP PRQGBAMS 
(1) Remains the same. 
(2) The state fund files, other than personnel files and 

those files required by law or requirements of personal 
privacy to remain confidential, are open to public inspection 
in eeeer4anee vita ate~liehe4 atate •~• peli8¥ ¢Uring office 
h2Ya· These files are located at the state fund office in 
Helena. Copies of specific documenta are available within 
a reasonable time. upon a written request for a copying charge 
plus employee time if applicable YpaR a •••tdttl- •llll'l••t. A 
written request may be either mailed. delivered or filled out 
on a fora provided by the state fund iC the request is in 
person. Copies of documents yill be mailed to parties upon 
their specific written request and for payment of copying 
charges. employee time. if applicable. And mailing costs. 

(J) - (5) reaain the same. 
AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 

MCA 
CQMMIHT: At the public hearing and in writing, co.aents 

were received from the Executive Director of the Montana 
Health care Association and its legal representative stating 
that (2) of Rule IV does not make it clear that public records 
are open to public inspection at all tiaea during business 
hours, rather than in accordance with State rund policy. 

RESPQHSE: The comment has soae aerit and tor 
clarification purposes, the rule will be aaended to state that 
files are open to public inspsction during office hours. 

COIQIIIIT: At the public hearing, the Executive Director 
of the Montana Health Care Association stated that she was 
unable to get files if they were in the custody of soaeone who 
was either on vacation or at National Guard Camp and there 
should be a process for making records available during 
bueiness hours at all times. 

RE§PQNSB: This does not appear to be an item that needs 
to be apecifically addressed in the rule and as such ie 
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overruled in that it is obviously an infrequent problem and 
also impossible for personnel to always know the exact 
location of all documents not regularly in their custody. The 
State Fund staff will assist citizens in obtaining requested 
documents even though custodial personnel may be temporarily 
unavailable. 

COMHENT: At the public hearing, the Executive Director 
of the Montana Health care Association requested changes in 
the rule regarding copies of documents so that simple items 
should be available upon oral request and that written 
requests not be required if a voluminous file is gone through 
and the items desired to copy are merely paper clipped. It 
was further stated the issue is that the copy is "on demand". 

RESPONSE: The comment is overruled as far as the request 
to eliminAte the written request for copies. Also, supplying 
copies within a reasonable time is not inconsistent with the 
law on public records. Even "on demand" would have to 
reasonably contemplate time to locate the document, screen it 
for privacy concerns, actually make copies and have the 
document certified. The comment has some merit to the extent 
that clarification is useful in order to facilitate the 
procedure in obtaining copies of public documents. 

Language will be added to the rule which states that a 
written request may either be mailed, delivered or filled out 
on a form provided by the state Fund if the request is in 
person. Having a form to fill out while making a request for 
copies after inspection at the state Fund offices does not 
impose a burden on the person requesting copies of the 
documenta and also asaists the person making the copies to 
verify the documents requested as well as assures the receipt 
of the requested documents. It should not be difficult to 
briefly identify in writing a document as it is paper clipped. 

CQMMEHT: At the public hearing, the Executive Director 
of the Montana Health Care Association stated there is no 
provision for mailing of documents to interested parties. 

RE5PONSE: The comment has some merit and to clarify the 
rule, additional language will added to state that in 
addition, copies of documents will be mailed to parties upon 
their specific written request and for payment of copying 
chargea, eaployee time if applicable, and mailing costs. 

CQMMEHT: At the public hearing, the Executive Director 
of the Montana Health care Association stated it miqht be 
appropriate to include a definition or soae indication ot what 
kind of items are in fact private. 

RESPONSE: The comment is overruled as the Montana 
constitution in Art. II, sec. 9 and 10 recognizes the 
individual right to privacy unless the merits of public 
disclosure exceed the demand for individual privacy or there 
is a compelling state interest. As such, the State Fund is in 
a position of making a decision each time there is a request 
for public disclosure to evaluate and weigh the right of 
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privacy. To request the State Fund to define items with a 
right of privacy would not be conclusive on the issue. 

COMMINT: The legal representative of the Montana Health 
care Association commented in writing stating that nothing in 
state law allows t.'te state Fund to charge employee time for 
making copies of public records. 

RESPQNSE: The comment is overruled. A state statute in 
section 2-6-110, MCA, allows a charge for employee time in the 
copying of electronic information and charging for employee 
time is not precluded elsewhere in the statutes. 

CQMMJNT: The legal representative of the Montana Health 
care Association COIIIIented in writing statinq that requiring 
requests for access for documents to be in writinq is 
unnecessary and not authorized by state law. 

RESPONSE: The co1111ent is overruled. A written request 
is necessary only when copies are desired, not to inspect 
documents. There is no specific preclusion in the law which 
prohibits a request to be in writing and it is necessary to 
clarify the request as well as to be sure a citizen is 
receiving the correct documents and is being charged for 
copies of only those items specifically requested. 

CQMMINT: The legal representative of the Montana Health 
Care Association comaented in writing statinq that public 
records must be available at all times during office hours and 
a certified copy must be given on deaand for public inspection 
and that the rule delays the public disclosure of documents. 

BESPQNSE: The co .. ant has some merit and for 
clarification purposes, the rule will be a .. nded to state that 
files are open to public inspection durinq office hours. 
Providing copies within a reasonable ti.. doea not delay 
public diaclosure of docu.ents. Even •on d-nd• would have 
to reasonably conteaplate tiae to locate the docuaent, screen 
it for privacy concerns, actually aake copies and have the 
document certified. 

RULE V. (2.55.205) NOTICE AND IJEANS FQR PUBLIC 
PARTICIPATIQN (1) reaains the .. ae. 

AUTH: Sac. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 
MCA 

COIMp'l': At the public heariDCJ and in written testiaony, 
the EXecutive Director of ths Montana Health care Association 
and its l119al repressntative objected to tbe tact that the 
rules stated that only one method of public participation need 
be used. The Executive Director did not object to the methods 
but objected to the fact that a news release does not always 
ensure that it will be printed. 

RE8POHSB: The co1111ent ia overruled. Whethel!' or not 
notice was sufficient is a factual isaue and the rule as 
written sufficiently desc~:ibea how notice would be qivan. 
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ellleel'Yil'liJ ~he laws l'eiJ&l'dittiJ Ute awa•aitt'!J ef eett~l'aete lily 
p~llllie aiJeftaiea. ~h~a p~llllie fta~iee ia thl'S~IJh the ittvitatiatt 
~a IIIia a• •••~•s~a fe• prepeaala. 

QDMMEHT: The legal representative of the Montana Health 
care Association commented in writing stating that the public 
participation act overlays all requirements of state law 
regarding issuance of public contracts and that there may be 
an obligation to give notice and opportunity of public 
participation in addition to the specific requirements of state 
law regarding the awarding of contracts. 

RESPONSE: The comment has merit. This rule will be 
deleted from the proposed rulemaking and the State Fund will 
follow state law regarding the awarding of contracts. 

RULE VII. 12,55.206) OPEN MEETINGS (1) All meetings of 
the state fund board of directors are open to the public, 
subject to the provisions of Title 2, chapter 3, part 2, MCA. 
The date, time, and place of a meeting of the board of 
directors may be obtained by contacting the State Fund, 5 
South Last Chance Gulch, Helena, Montana 59601 or by calling 
(406) 444-6518. Persons interested in receiving on a regular 
l2AW written notice of the meeting and a copy of the agenda 
should write the president of the state compenaatiol'l mutual 
insurance fund at the above address. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 
MCA 

CQMMgNT: The legal representative of the Montana Health 
Care Association commented in writing stating that the rule is 
inadequate and contrary to a court ruling in that it is 
limited to State Fund board of directors meetings rather than 
also including meetings conducted by the State FUnd executive 
director and his staff. Also there is no provision for 
advance notice of meetings, and the rule is identical to the 
old rule. 

RESPQNSE: The comment has merit to the extent that 
additional language can be added to clarify that the state 
Fund intends advance notice of meetings consistent with the 
court ruling. The rule will be amended to reflect that the 
notice and the agenda will be sent on a regular basis to those 
writing the president. Any dispute over whether or not the 
advance notice is sufficient, or over the agenda would be a 
factual dispute as the rule itself clearly allows for notice 
of meetings. The rule as adopted in the Emergency Rules and 
this proposed rule are different than the previous rule. 

The coaaent does not have merit in regards to the 
meetings conducted by the State Fund executive director and 
his staff in that the executive director and the staff make 
the day-to-day decisions. Final agency decisions that are of 
significant interest to the public are made by the Board after 
notice and in open meetings. 

Montana Administrative Register 4-2/27/92 



-305-

RULE VIII. (2.55.3201 METQOP FQR ASSIGNMENT 
CLA8SIFICATIONS OF EMPLQXMIHTS (1) - (2) reaain the same. 

OF 

(3) The state fund £A.tt. shall assign its insureds to 
classifications contained in the classifications section of 
the atate compensation mutual insurance fund policy aervices 
underwritinq manual iaaued July 1, 1991. That section of the 
manual is hereby incorporated by reference. Copies of the 
classification section of the manual may be obtained from the 
Underwriting Department of the state Fund, 5 south Last Chance 
Gulch, Helena, Montana 59601. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 
and 39-71-2316, MCA 

CQMMEHT: At the public hearinq and in written testimony, 
the Executive Director of the Montana Health Care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of premium rates and that specific formulas and 
percentages should be included in the rules. 

RESPONSE: The comment does not have merit in that the 
rule adequately explains how the State Fund assigns 
classifications. 

CQMMEHT: At the public hearing and in written testimony, 
the Executive Director of the Montana Health care Association 
stated that the rules contained references to the actuary 
making decisions when it should be the Board and that the 
rules should be changed to reflect the relationship between 
the actuary, the Board, and the State Fund staff in regards to 
making decisions and allowing for public participation if the 
issue is of significant public interest. 

RESPONSE: The co .. ent has some -rit and the rule will 
be aaended to clarify that State Fund staff assign 
claaaificationa. . 

COIIIIINT: At the public hearing and in written co-nts, 
the Executive Director of the Montana Health care Association 
opposed the a-ndaent to the rule on the incorporation by 
reference of the aaendlllent of the claaaification section of 
the atate fund underwriting manual to include three retirement 
living center classification codes by questioning the validity 
of the c ' R Co-ittee mail vote. The grounds offered were 
that the c ' R com.ittee vote waa by -u, that the c ' R 
Coamittee ia subject to open meeting and public participation 
laws, that the c ' R com.ittee rua. no proviaiona within ita 
operating rules for a mail ballot and evan it a -u ballot 
were permissible, only one vote waa returned and therefore it 
was not a majority vote even though those not votinq were 
considered in support of the chanqaa. It waa reca..anded the 
State FUnd delay action on these class codes until the Montana 
Classification and Rating co .. ittee haa taken valid action on 
the proposal. 

RESPQHSE: 
classification 
July 1, 1991. 

4-2/27/92 

This rule as proposed references the 
section of t:he underwriting -nual iaauad on 
This co .. ent waa writ:tan prior t:o the notice of 
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the proposed rules and therefore is not pertinent to the rule 
as proposed and is overruled. 

CQMMENT: In written comments, the Executive Director of 
the Montana Health Care Association opposed the incorporation 
by reference of the amendment of the classifioation •action of 
the state fund underwriting manual to include three ~etireaent 
living center classifications codes asking whether the State 
Fund had determined the number of policyholders affected by 
the change, the amount of premium and liability involved in 
the new codes, how premium rates would be assigned the new 
codes, if the new codes are "credible", how will personal care 
facilities operated by nursing homes be treated, how will 
rates be established for the hotel/motel code 9052, as 
retirement homes move from 9052 to new codes, and how will 
rates for nursing homes in class code 8829 as a result of 
retirement homes moving to new codes be established? It is 
requested that the new codes not be adopted until the above 
questions were answered, and the state Fund Board considers 
the proposal's impact. 

RESPONSE: This rule as proposed references the 
classification section of the underwriting manual issued on 
July 1, 1991. This comment was written prior to the notice of 
the proposed rules and therefore is not pertinent to the rule 
as proposed and is overruled. 

RULE IX. 12.55.3211 CALCULATION OF EXPERIENCE BATES 
(1) For each classification, the 11tate fund staff in 

cQnsultation with the actuary and with approval Qf the bo&rd 
shall calculate an experience rate based upon the experience 
of the class. The experience rate must be based on a review 
of the total incurred losses and total payroll in the 
classification during up to 10 full fiscal years immediately 
preceding the date of review, adjusted by an expense ratio. 
"Fiscal year" means the year beginning July 1. Tht oxperien~ 
rate ie derived by dividing the weighted selected liabilities 
by the weighted selected payr9.ll which has been multiplied by 
a lQss development factor, 

(2) The experience rate for a classification must ass~e 
an expense ratio or loss development factor that takes into 
account operational ~ &fld administrative costs~ 
reserye development in order to arrive at tQtol incurred 
losses and other actuarially predicted costs. The net result 
is a set Qf experience-based rates which. based Qn payroll of 
the last CQmplete fiscAl year, would be exp1cted to dtytlQp 
approximately the same level of rev9nue as ~he current set QC 
rates in force after the application 9f c~ibility in Rule x~ 
the limits in RUle XII(4l and the exceptions orovi~§d in 8Ui9 
XIIC2l and 13). 

AUTH: Sec. 39-71-2315 and 2316, MCA; IHP: Sec. 39-71-2311 
and 39-71-2316, MCA 

COMH~T: At the public hearing and in written testimony, 
the Executive Director of the Montana Health Care Association 
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stated that the rules contained references to the actuary 
making decisions when it should be the Board and that the 
rules should be changed to reflect the relationship between 
the actuary, the Board, and the state Fund staff in regards to 
making decisions, or allowing for public participation if the 
issue is of significant public interest. 

R£SPOHSE: The comment has some merit and to clarify the 
rule, it will be amended to reflect the relationship between 
State Fund staff, the board and the actuary as to final 
decision making. 

COKMEHT: At the public hearing and in written testimony, 
the Executive Director of the Montana Health care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of premium rates and that specific formulas and 
percentages should be included in the rules. 

RESPONSE: The comment has some merit and to clarify the 
rule it will be amended to additionally describe calculation 
of the experience rates. 

RULE X. C 2 , 55. 3 2 2 l CALCUI.ATION OF CSEQIBILITY WEIGHTEQ 
~ (1) If the payroll, premium, and losses in a particular 
classification are not sufficient to provide a meaningful and 
credible statistical basis for estimating an equitable 
distribution of costs, the state tund statr in consultation 
with the actuary and with approyal of the bgard eeeYary shall 
determine a credibility weighted rate tor each classification. 
Tb§ crldibility tactora UY roMe trow • 01 tt•rouqh 1. oo and 
are blsed on graduated increa§nts of expected liability. The 
expected liability .is wgiqbted selected payroll times the 
currgnt 14nua1 rate times an IXgected lqaa rate recomaended by 
tbg ~~tuary ond APproved by the board. The experignce nh 
times a crgdibilitv factor. plus the current manual rat§ timep 
one minus the crt~ibility factor yields tbe credibility 
weigbted rate for a clasp co4e. 

(l) The credibility weighted rate is assigned to a 
classification in order to modify tbe experience rate. It it 
based on the actuary' a .. .._,_. .. eft rOCQIIMDdation of the 
reliability and predictability of the classification's 
statistical data. In detenaining tbe credibility weighted 
rates, the state fund actuary shall consider the experience 
rate, existing manual rate, payroll, premium, and losses. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 
and 39-71-2316 1 MCA 

CQMMIHT: At the public hearing and in written testiaony, 
the Executive Director of the Montana Health care Association 
stated that the rules contained references to the actuary 
making decisions when it should be the Board and that the 
rules should be changed to reflect the relationship between 
the actuary, the Board, and the State Fund staff in regards to 
making decisions, or allowing for public participation if the 
issue is of significant public interest. 
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RESPONSE: The comment has some merit and to clarity the 
rule, it will be amended to reflect the relationship between 
State Fund staff, the board and the actuary as to final 
decision making. 

COMHENT: At the public hearing and in written testiaony, 
the Executive Director of the Montana Health care Aseociation 
stated that the rule is too vague and fails to t!let out a 
process, procedure, formulas, and factors relating to the 
setting of premium rates and that specific formulas and 
percentages should be included in the rules. 

RESPONSE: The comment has some merit and to clarify the 
rule, it will be amended to additionally describe the 
credibility weighted rate. 

RULE XI. ( 2 • 55. 3 2 3 l DETERMINATION OF AGGREGAtE REVENUE 
REQUIREMENTS (1) In order to determine the premium rate to be 
charged to an insured covered by the state fund for the 
following fiscal year, the state fund actuary shall recommend 
shall eee~tarially det:ermifte the projected revenue requireaents 
for the year which myst be approved by the board of directora. 
The projected total revenue must be sufficient to cover: 

(a) through (c) remain the same. 
(2) (a) through (h) remain the same. 
(i) other factors t:he st:aee f~tftd considered& 

recopending est:aelisfiifl~ an accurate projection 
requirements. 

, 
relevant in 
of revenue 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 
and 39-71-2316, MCA 

COMMENT: At the public hearing and in written testimony, 
the Executive Director of the Montana Health Care Association 
stated that the rules contained references to the actuary 
making decisions when it should be the Board and that th9 
rules should be changed to reflect the relationship between 
the actuary, the Board, and the state Fund staff in regards to 
making decisions, or allowing for public participation it the 
issue is of significant public interest. 

RESPONSE: The comment has some merit and to clarify the 
rule, it will be amended to reflect the relationship between 
State Fund staff, the board and the actuary as to final 
decision aaking. 

CQKHEUT: At the public hearing and in written testiaony, 
the Executive Director of the Montana Health care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of preaium rates and that specific formulas and 
percentages should be included in the rules. 

RESPONSE: The comment has no merit in that the rule 
adequately explains the factors considered by the professional 
actuary in the determination of revenue requirements. 

RULE XII. /2.55,324) PREMIUM BATESETTING (1) The b9ard 
shall approye the overall ntg adiustment that proyjdea an 
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Aji!Ount sufficient to meet the oggugate revenue proiections, 
Except aa provided in subsection• (2) through (5), to 
eatabliah a preaiua rate for a claaaitication for the 
following fiecal year, the state fund ataff in consultation 
with tbe actuary •n4 witb approval of th8 bpard shall apply e 
the oyarall rate ad1ustment factor to each credibility 
weighted rate in an amount sufficient to ensure that the 
aggregate of the premium for all classifications provides an 
amount sufficient to meet the actuarially determined aggregate 
revenue projections. 

(2) The state fund staff in consultation with the 
actuary And with approval of the boArd shall evaluate on 
individual claasiticotion to determine whether the procesa for 
setting the premium rate results in on equitable rate based on 
an analysis of the losses and the premium amount and, if the 
rate is not equitable, may adjust it so that it is equitable. 
Payrolls have been determined not to be sufficiently 
verifiable for the horse racing industry and a fee basis shall 
be used. The fee shall be based on the aggregate revenue 
requirements of this classification and allocated among the 
projected number of industry participant•. 

(3) The atate fund staff in consultation with the 
actuary and with awroyal of the bpard may set a 
classification's rate at a percentage of the National Council 
on Compensation Insurance (NCCI) rote based on a factor 
recoamended by the state fund actuary of not more than SOl of 
the NCCI rate or not leas than 50t of the NCCI rote or at the 
rate of an equivalent close code reco-ended by NCCI or the 
state fund actuary. These situations include, but ore not 
limited to: 

(a) - (d) reaain the saae. 
(4) - (5) reaain the sa ... 
AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 

and 39-71-2316 1 MCA 
CQMIIRT: At the public hearing and in written testimony, 

the Executive Director of the Montana Health Care Association 
stated that the rule• contained references to the actuary 
aaking decisions when it should be the Board and that the 
rules should be changed to reflect the relationahip between 
the actuary, the Board, and the state FUnd staff in regards to 
making decisiona, or allowing tor public participation if the 
isaue is of significant public interest. 

RE5PQftSE: The coaaent has saae merit and to clarify the 
rule, it will be aaended to reflect the relationship between 
State FUnd staff, the board and the actuary as to final 
decision making. 

QQMMEHT: In written comaents, the Executive Director of 
the Montana Health Care Association oppo•ecl the aaendllent to 
this rule (2) stating it was too vague to adequately infor111 
eaployers and the public how the State Fund eets rates. She 
questioned what is the evaluation, how is equitable defined in 
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determining the equitable rate, what method other than payroll 
would be used and how will the fee be determined? 

RESPONSE: The portion of the comment dealing with the 
method other than payroll to calculate premium as well as 
determining the fee was written prior to the notice of this 
proposed rule and is overruled. The rule now 4dequately 
describes that a fee basis premium is only applicable to the 
horse racing industry and describes how the fee will be 
determined. The remainder of the comment has no merit in that 
the rule adequately describes providing the board the 
discretion to evaluate individual classifications and adjust 
rates so they are equitable. In evaluating an individual 
class code given its makeup, it must be determined if the rate 
is appropriate to collect adequate but not excessive premiua 
and if not, it should be adjusted so that it is equitable for 
both the policyholder and the State Fund. 

COKMENT: At the public hearing and in written testimony, 
the Executive Director of the Montana Health Care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of premium rates and that specific formulas and 
percentages should be included in the rules. 

RESPONSE: The comment has some merit and to clarify the 
rule, it will be amended to additionally describe premium 
ratesetting. 

COKMENT: At the public hearing and in written comments, 
the Executive Director of the Montana Health care Association 
stated that the actual percentage amounts should be placed in 
the rule in (3) (d). It was also questioned as to when an 
experienced-based rate would be feasible. It was further 
stated that they were unable to comment because the rule does 
not put them on notice of what is intended. 

RESPONSE~: The colllment has no merit. The rule 
sufficiently describes the factors considered in the situation 
described in (3)(d). Percentage amounts cannot be inserted in 
that each situation must be evaluated on a case-by-case basis. 
When experience is split into two or more codes, this data has 
previously been reported in the original code so that it 
cannot be allocated into the new codes, therefore, an accurate 
experience-based rate is not feasible. 

CQMKEHT: In written comments, the Executive Director of 
the Montana Health care Association opposed the amendaent to 
this rule (3) stating it fails to put an employer on notice on 
how its rates are set. Questions were, what is the definition 
of appropriate, what is the parameter of the permissible 
percentage of the NCCI rate, what factor would the State Fund 
actuary use and what determines the factor, what is the 
definition of new industry or occupation, what is the 
definition of an industry or occupation that has changed 
significantly, what constitutes significant change, what is 
the State Fund's definition of an industry or occupation with 
significant changes to class code definition or application, 
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and the effect of changes within the codes, such as 9052 and 
8829. It is recommended to address what a significant change 
is and that an experience-based rate be used unless it is 
impossible to develop. 

BESPOlfSE: This comment was written prior to the notice 
of the proposed rulea and the rule aa propoaad incorporated 
many of these comments. The comment is otherwise overruled as 
these types of changes in classification codes occur 
occasionally and to require the state Fund to do an 
experienced-based rate each time is not appropriate. When 
experience is split into two or more codes, this data has 
previously been reported in the original code so that it 
cannot be allocated into the new codes, therefore, an accurate 
experience-baaed rate is not feasible. 

CQMMEHT: At the public hearing and in written comments, 
the Executive Director of the Montana Health Care Association 
stated she does not feel the Board should give itself the 
authority in the rules to do across the board increases as 
they should be experienced-based increases so that different 
class codes will be paying for their own good or bad 
experience. 

RESPONSE: The comment has no merit as circumstances in 
the future aay indicate that an interim rata change ahould be 
percentage-based rather than experienced-based and as such the 
Board of Directors should retain that discretion. 

COMMENT: In written comments, the Executive Director of 
the Montana Health Care Association opposed the aaendlllent to 
this rule (5) stating that an interim preaium rate change 
should be ba&ed on experience rather than a percentage and 
reco .. ended the State Fund consider raising the rates of those 
who had limits placed on their rata increases before raising 
other rates and reevaluate the effect of an increase on those 
who did not receive rate decreaaea. It was asked whether once 
a percentage increase was applied and later experience yields 
a lower rate, will overpay.ents be refunded? It was also 
reco .. ended eliminating, rebates to employer groups who 
participate in aasociation plans. 

RESPQNSE: The comment has no merit as circumstances in 
the future aay indicate that ~n interim rate change should be 
percentage-basad rather than experienced-based and a& such the 
Board of Director& should retain that diacretion. To apply a 
percentage incr-sa after r-oving the limits placed on rate 
increases or evaluating those who did not receive rate 
decreases in the last rata adjustment would be inappropriate 
in that the limits were placed by the Board according to 
2.55.305(4), ARM. Limits are a coaaon practice in the 
insurance industry to stabilize rates for classifications 
which would otherwise experience extreme changes, and 
emphasize• the shared risk concept of insurance. The law does 
not provida for retunda, only dividend• and than according to 
39-71-2316, MCA. Associations are not receivinq rebate&. 
Thaae contractual relationahipa are for losa control through 

4-2/27/92 Montana Administrative Register 



-312-

programs conducted by the association. The association is 
reimbursed for the safety program through a small percentage 
of the total premium of the association members. 

RULE XIII. ~jQl) EXPERIENCE MODIFICATION FACTOR 
(1) - (3) remain ~b• Mame. , 
AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 

and 39-71-2316, MCA 
COMHENT: At the public hearing and in written testimony, 

the Executive Director of the Montana Health care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of premium rates and that specific formulas and 
percentages should be included in the rules. 

RESPONSE: The comment has no merit in that the rule 
adequately explains the use of the experience modification 
factor, also the experience modification factor applies to 
individual policyholders and it is not part of the 
determination of premium rates for classifications. 

RULE XIV. (2.55.3251 VARIABLE PRICING WITHIN A 
CLASSIFICATION (1) Effective July 1, 1991, the state fund 
statf in consultation with the actuarv and with apptoyal or 
the board shall implement variable pricing categories within 
individual classifications based upon actuarially deterlllined 
aggregate revenue requirements, annual premium threshold, and 
the insured's most recent pol icy effective date, loss ratio 
and qualification for experience modification. An analysis 
shall be conducted annually, and will result in placement of 
insureds into a pricing category for the next fiscal year. 

(2) - (5) remain the same. 
AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 

and 39-71-2316, MCA 
COHMENT: At the public hearing and in written testimony, 

the Executive Director of the Montana Health Care Association 
stated that the rules contained references to the actuary making 
decisions when it should be the Board and that the rules 
should be changed to reflect the relationship between the 
actuary, the Board, and the state Fund staff in regards to 
making decisions, or allowing for public participation if the 
issue is of significant public interest. 

RESPQNSE: The comment has some merit and to clarify the 
rule, it will be amended to reflect the relationship between 
State Fund staff, the board and the actuary as to final 
decision lllaking. 

COMH£NT: At the public hearing and in written testimony, 
the Executive Director of the Montana Health care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of pr~ium rates and that specific forlllulas and 
percentages should be included in the rules. 
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RESPONSE: The co101ent has no merit in that the rule 
adequately explains variable pricing. 

RULE XV. (2.55.402) MEDICAL DEDUCTIBLE (1) - (3) remain 
the same. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-434, 
39-71-2311, and 39-71-2316, MCA 

CQMMBNT: A policyholder com.ented that he would like to 
have the deductible portion paid directly by the employer 
rather than have the state Fund pay the bill, and then bill 
the employer for reimbursement. He stated he saw a need to 
report to the state only when the bill exceeds the deductible. 
He stated that OSHA states that every accident should be 
reported regardless Of how small and stated that the same 
report could be furnished to the state annually. 

RESPQHSE: The comment is overruled as section 39-71-434, 
MCA, requires the insurer to pay the medical provider directly 
and then seek reimbursement from the employer. To not report 
an accident to the State Fund until the bills exceed the 
deductible would violate 39-71-307 of the Montana Workers' 
compensation Act, and therefore would require a change of the 
law to implement this comment. Also it would violate the 
policyholder's contract of insurance with the State Fund which 
gives the State Fund the final decision on the compensability 
of the claiu. To be fair to all policyholders insured with 
the State Fund, an experienced claias examiner should make the 
decision regarding the compensability of a claim. 

CQHHEHT: At the public hearing and in written testimony, 
the Executive Director of the Montana Health Care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of preaium rates and that specific formulas and 
percentages should be included in the rules. 

RE§POHSI: The co-nt has no merit in that the rule 
adequately explains the medical deductible plan. In addition, 
the medical deductible plan applies to individual 
policyholders and is not part of the process tor determining a 
premium rate for a classification. 

RULE XVI. (2 1 55 1 403) VOLQKE DISCQYNT Remains the same. 
AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 

and 39-71-2316, MCA 
CQMMBMT: At the public hearing and in written testimony, 

the Executive Director of the Montana Health Care Association 
stated that the rule hi too vague and tails to set out a 
process, procedure, formulas, and factors relating to the 
setting of premim11 rates and that specific formulas and 
percentages should be included in the rules. 

RESPQIJSI: The co-nt has no merit in that the rule 
adequately -plain• the volume discount, in addition volu
diacount applies to individual policyholders and is not part 
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of the process for determining a premium rate for a 
classification. 

RULE XVII. £2.55.326) MINIMUM YEARLY PREMIUM (1) Remains 
the same. 

(2) In calculating a minimum yearly premium, ,the state 
fund ~ shall identify the direct and indirect costs 
associated with the administration of all insurance policy 
contracts. The costs then must be divided by the number of 
employers insured by the state fund. Each employer insured by 
the State Fund must be assessed and pay no less than the 
minimum yearly premium. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 39-71-2311 
and 39-71-2316, MCA 

COMMENT: At the public hearing and in written testimony, 
the Executive Director of the Montana Health care Association 
stated that the rule is too vague and fails to set out a 
process, procedure, formulas, and factors relating to the 
setting of premium rates and that specific formulas and 
percentages should be included in the rules. 

RESPONSE: The comment has no merit in that the rule 
adequately explains the process for the minimum yearly premium 
calculation. , 

3. Based on the foregoing, the board hereby adopts the 
rules. 

Legal counsel 
Rule Reviewer 

General Counsel 

Certified to the secretary of State February 18, 1992. 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to trainers, 
general requirements, exacta 
betting, requirements of 
licensee, and pick (N) wagering 

NOTICE OF AMENDMENT OF 
RULES PERTAINING TO HORSE 
RACING 

TO: All Interested Persons: 
1. On September 26, 1991, the Board of Horse Racing 

published a notice of public hearing on the proposed amendment 
of the above-stated rules at page 1786, 1991 Montana 
Administrative Register, issue number 18. The public hearing 
was held on october 16, 1991 at 9:00a.m., in the Scott Hart 
Auditorium. 

2. The Board has amended 8.22.801, 8.22.1619 and 
8.22.1802 exactly as proposed. The Board has amended 8.22.710 
and 8.22.1805 as proposed but with the following changes: 

"8.22, 710 TRAINERS (1) Each trainer shall obtain a 
license from the board. Minors shall not be licensed as 
trainers. Any application for trainer's license must 
establish financial responsibility to the satisfaction of the 
board. &ACH APPLICAHT FOR TBAINEB'S, OWHER'S. AND OWNER
TRAINER'S LICENSE MUST PROYIDE EVIDEHCE OF WORKEBS' 
COMPENSATION INSURANCE OR ITS EQUIYALEHT AS DETERMINED BY THE 
STATE WORKERS' COKfEHSATION FUHD FOR THE PROTECTION OF HIS 
EMPLOYEES AND WORKERS PRIQR TO BEING ISSUED A LICENSE, 
Failure to maintain financial responsibility AHD WORKERS' 
COMPENSATION INSUBANCE OR ITS EQUIVALENT shall be grounds for 
revocation of license. 

MCA 

(2) through (30) will remain the same as proposed." 
Auth: Sec. 23-4-104, 23-4-202, MCA; IMf, Sec, 23-4-104, 

"8,22.1805 PICK IN> WAGERING (1) through (3) will 
remain the same as proposed. 

(4) (a) Pick (N) shall be composed of two separate and 
distinct parimutuel pools. seventy-five percent of the gross 
amount of all sums wagered on pick (N) tickets on each 
performance shall be paid into a parimutuel pool to be known 
as ~the jackpot". The remaining twenty-five percent of the 
gross amount of all sums wagered on pick (N) tickets for that 
performance shall be paid into a parimutuel pool to be known 
as "the consolation 1aekpe~ pool." 

(b) will remain the same as proposed. 
(c) Subject to the .provisions of this rule pertaining to 

refunds and after deduction of all legal sums therefrom, the 
net amount in the consolation jaekpo~ pool subject to 
distribution among winning ticket holders shall be distributed 
among the holders of pick (N) tickets which correctly 
designate the most official winners of the contests comprising 
the pick (N) for that performance. 

(d) will remain the same as proposed. 
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(e) In the event the accu~ulated jackpot has not been 
distributed prior to the closing day of the meeting in which 
the jackpot was generated, the accumulated jackpot and the net 
amount in the consolation jaeltpee pool subject to distribution 
among winning ticket holders shall be distributed among 
closing day holders of pick (N) tickets which correctly 
designate the most official winners of the races comprising 
the closing day pick (N). Where a split meet is held, all 
jackpot and consolation jaekpet pools shall be distributed as 
stated in this section on the final day of each portion of the 
split meet. 

(f) will remain the same as proposed. 
(g) In the event one or more of the races comprising the 

pick (N) is cancelled for any reason, the distribution of the 
net amount subject to distribution in the consolation jeekpet 
pool shall be among the holders of parimutuel tickets which 
correctly designate the most official winners in all of the 
remaining races comprising the pick (N) during such race days, 
except that in the event there is officially cancelled or 
declared as no contest three or more of the races co~prising 
the pick (N), all parimutuel tickets on the pick (N) for that 
day shall be refunded, and the pick (N) shall be cancelled for 
that day. No person shall win the jackpot unless that person 
holds a pick (N) ticket which correctly picks all official 
winners of the races comprising the pick (N) for that race 
day. The cancellation of one or more races comprising the 
pick (N) in any race day shall result in the contribution to 
the consolation jaekpee pool of the amount contributed that 
day to the jackpot pool. The contribution to that day's 
jackpot pool will then be distributed along with the remainder 
of the consolation jaekpet pool to the winners of the 
consolation jaeltpee pool. Any contributions to the jackpot 
pool from prior race days will remain in the jackpot pool to 
be carried over and included in the jackpot pool for the next 
race day as prescribed in (d) above. 

(5) In the event of a dead heat tor win between two or 
more contestants in any pick (N) race, all such contestants in 
the dead heat for win shall be considered as the winner in the 
race for the purpose of distributing the jackpot and the 
consolation jaeltpet pools. 

(6) through (B) will remain the same as proposed. 
(9) Each jackpot pool shall have a cap which the jackpot 

pool shall not exceed. The cap tor a pick four jackpot pool 
shall be $4,000 or 2,000 times the minimum wager, whichever is 
less. The cap for a pick five jackpot pool shall be $Jo,ooo 
or 15,000 times the minimum wager, whichever is less. The cap 
for a pick six jackpot pool shall be $250,000 or 125,000 times 
the minimum wager, whichever is less. The cap for a pick 
seven jackpot pool shall be $1,000,000. The cap for pick 
eight jackpot pool shall also be $1,000,ooo. Prior to the 
opening of a meet the association may declare a cap for the 
jackpot pool less than the cap imposed above, provided the cap 
is in increments of $1,000. Once the association has selected 
a cap the association ~ay not alter the cap without prior 
approval of the board. If, at the close of any roce day the 
aaount accumulated in the jackpot pool equals or exceeds the 
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cap, then at such time the jackpot pool shall be frozen until 
it is won under the other provisions of the applicable pick 
(N) rule. Thereafter, the jackpdt pool is frozen under these 
provisions and one hundred percent (100\) of all subsequent 
contributions shall go to the consolation jaekpet pool and be 
distributed accordingly. Nothing herein shall affect the 
total distribution of both pools on the closing day of any 
meet or portion of a split meet. , 

(10) Prior to the opening of a meet at which a pick (N) 
wager will be offered, the association may elect to force an 
early payout of the jackpot pool, as allowed by this rule and 
in no other manner. The decision shall be made by informing 
the board in writing prior to the opening of the meet of the 
association's intent to farce an early payout if the 
conditions of this rule for an early payout are met. If the 
decision is made, then an early payout of the jackpot pool 
shall be made as follows. Within 24 hours after the jackpot 
pool reaches its cap, the association shall designate the race 
day at which the early payout will be made by informing the 
board in writing of the designated race day. The designated 
race day shall be no sooner than 6 calendar days after the cap 
is reached and no later than 134 calendar days after the cap 
is reached. If at the conclusion of the last contest 
comprising the pick (N') of the designated race day, no wager 
has won the jackpot pool, then the funds in the jackpot pool 
shall be transferred to the consolation jaekpet pool for the 
designated race day and distributed in the mann"r in wh.ich the 
consolation~ pool is distributed." 

Auth: Sec. 23-4-104, MCA; IM£, Sec. 23-4-104, MCA 

3. The Board has thoroughly considered '111 comments and 
testimony received. Those comments and the Board's responses 
thereto are as follows: 

COMMENT: Five comments were received opposing the proposed 
amendment to ARK 8.22.710(1), which in summary stated: 

The Board is not presently required to actually collect 
workers' compensation premiums under the rule, but would be 
doing a disservice to the horse racing industry in Montana and 
would be creating severe enforcement problem situations by 
abandoning its oversight of workers' compensation coverage, 
and should therefore maintain the requirement that licensees 
obey the workers' compensation law before being licensed. 

RESPONSE: The Board concurred with the comments and has 
dropped the proposed rule amendment to ARM 8.22.710(1) as 
shown above. 

COMMENT: One comment was received in support of the amendment 
of 8.22.801. 

RESPONSE: The Board acknowledges receipt of the comment. 

COMMENT: one co!Mient wae received. suggesting the deletion of 
the word "jackpot" in regard to the "consolation pool" in ARM 
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8.22.1805. He stated that the word "jackpot" made the rule 
confusing. 

RESPONSE: The Board concurred and has deleted the word 
"jackpot" from the rule as shown above. 

BOARD OF HORSE RACING 
STEVE CHRISTIAN, CHAIRMAN 

BY: {L, #.1 p w::t, 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, February 18, 1992. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Adoption of 
Optional Rules Governing Rate 
Filings for Electric, Gas, 
Water and Sewer Rates. 

TO: All Interested Persons 

NOTICE OF ADOPTION OF NEW 
RULES GOVERNING RATE 
FILINGS FOR ELECTRIC, GAS, 
WATER AND SEWER RAT~S 

1. On October 31, 1991 the Department of Public Service 
Regulation published notice of the proposed adoption of option
al new rules governing rate filings for electric, gas, water 
and sewer rates at page 2004, issue number 20 of the 1991 Mon
tana Administrative Register. 

2. The Department has adopted the following rules as 
proposed: 

RULE I. 38.5.601 PURPOSE 
RULE II. 38.5.602 SCOPE 
RULE V. 38.5.605 FINAL ORDERS -- APPEALS 
RULE VIII. 38.5.608 COST OF EQUITY 
RULE X. 38.5.610 APPLICATION FOR SUMMARY CLOSURE 
RULE XI. 38.5.611 SUNSET/REPEALER 

3. The Department has adopted and amended the rules as 
proposed with the following changes: 

RULE III. 38.5.603 EFFECTIVENESS MEASUREMENTS 
(1) To measure the effectiveness of th1s optional rate

making process the commission wi 11 evaluate a utility's regu
latory rate of relurn ee~ .... ~-iy- ""''"!''""'* witho11t relying upon 
the ratemaking process set forth in these optional rules. 
AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA 

RULE IV. 38.5.604 ELECTION (1) No changes. 
(a) The ut11ity elects to process its filing under this 

sub-chapter, and that it consents to having the rates it is 
authorized to char e for the utilit 's services under consid
erat on determ1n 1n acco!Odance w1 th th1s sub-chapter for a 
period of 71 months from the date of the filing in which it 
made its election, subject to the provisions of ARM 38.5.605, 

(b) throug:h (d) No changes. 1\UTII: Sec. 69-3-103, MCA1 
lMP, Sec. 69-2-101, MeA 

RULE VI. 38.5. 606 RATEMAKING PROCEDURE -- GENERAL RATE 
CASES (l) and (a) No changes. 

(b) Test :tear expenses which are affected by test year 
replacement of capital facilities used in providing service 
shall be adjusted so that they accurately reflect, on an annu
al basis, such replacement. 

'fe+" (c) Any costs incurred during the test year 
that werenot adjusted pursu.r.nt to ARM 38.5. 606 (I l Ia), shall 
be adjusted pursuant to the following formula: 

Costs x .45 x Consumer Price Index 
fe~ (d) The rate base shall be computed on an end 

of test year basis. 
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-flit (e) For matching purposes, test year revenues 
shall be restated to reflect end of year customer counts and 
the annualization of known changes in revenues occurring dur
ing the test year. In addition, revenues shall be restated to 
reflect changes known with certainty and measurable with rea
sonable accuracy prior to the commission's hearing on the util
ity's application for increased rates, provided no such chang
es shall be reflected if they occurred more than 13 months 
from the close of the test period used to determine cost of 
service in the utility's filing. AUTH: Sec. 69-3-103, MCA: 
~. Sec, 69-2-101, MCA 

RULE VII. 38,5,607 RATEMAKING PROCEDURES -- LIMITED IS
SUE FILINGS (1) A utility which elects to proceed under 
th~s sub-chapter shall be permitted by the commission to make 
limited issue filings that do not meet the requirements of ARM 
38.5.101, et seq. Such limited issue filings may only be made 
when the utility experiences 'ttft--i-fterelt~ a change in costs 
which exceeds three percent (3%) of the utility's allowed over
all return, in dollars, as determined by the last order in the 
last general rate case establishing rates for those services 
that are the subject of the filing or the cost of service fil
ing required in ARM 38.5.604(1) (b), whichever is most recent. 
AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-2-101, MCA 

RULE IX. 38.5.609 COST OF SERVICE FILING ( 1) (a) ( i) 
No changes. 

(ii) If the utility's ini~iai filing does not seek a 
change in rates, its ifti~iai filing need not comply with 
the provisions of ARM 38,5,103, 38.5.104, 38.5.105, 38.5.112, 
38,5.176, 38.5.177 and 38.5.178. 

(b) A utility which files an application to change its 
rates simultaneously with the submission of its ifti~iai cost 
of service filing may include in its il'!ieiai cost of service 
filing a rate of return on equity other than that last author
ized by the commission. 

(c) If the cost of service filing •~•--ie~~h estab
lishes a ~~--ei--•er¥~ee revenue reqUirement less--rnan 
that last authorized by the coiiQI\Ission, and the utility does 
not request a decrease in rates to reflect such a change, the 
utility expressly assumes the burden of proving why its rates 
should not be decreased to the extent reflected in its cost of 
service filing. 

(d) No change. AUTH: Sec. 69-3-103, MCA: ~' Sec. 
69-2-101, MCA 

4. Rule VI ( 1) (b) was amended to include in the test 
year expenses the test year replacement of capital facili
ties. The Commission believes this inclusion will provide for 
a more accurate cost of service determination. 

Comment: Montana Consumer Counsel argues that Rule VIII 
should be deleted because the cost of equity included in rates 
should reflect the true cost of equity. In other words, there 
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should be no arbitrary restrictions placed on determining cost 
of equity. 

Response: This rule is designed to preclude a situation 
whereby a utility elects to file under these optional rules: 
no intervenor challenges the utility's non-capital costs: an 
intervenor argues that the optional rules have relfuced the 
risk, hence the cost of capital, and proposes a downward ad
justment equal to or greater than the difference between the 
non-capital costs as computed under the optional rules and the 
standard filing requirements; and the Commission adopts the 
proposal. To avoid this contingency the Commission believes 
the rule should be retained. 

Comment: In order to determine the effect of the option
al rules relative to the existing system of regulation, Rule 
III should be amended so that the word "regulatory" is insert
ed within the phrase "utility's rate of return" and the phrase 
"actually earned" is deleted. 

Response: The intent of this rule 
tiona! rules relative to the existing 
The suggested amendments clarify this 
adopted. 

is to evaluate the op
system of regulation. 
intent and have been 

Comment: To clarify Rule IV, subsection (a), the, phrase 
"it is authorized to charge for the utility's serviceS~" shOUld 
be inserted after the word "rate." 

Response: The suggested insertion does clarify the rule 
and has been adopted. 

Comment: Because there is no definition for "cost of ser
vice" in Rule IX, subsection (c), a utility may argue that it 
has no burden of proving the reasonableness of its rates in in
stances where expenses increase but revenues increase even 
more. The phrase "cost of service" therefore should be delet
ed and replaced with "revenue requirement." 

Response: The rule as drafted would allow for this con
tingency and has been amended to conform with the suggested 
changes. 

CERTIFIED TO THE SECRETARY OF STATE FEBRUARY 18, 1992, 

k..~ . .AA'-~t1-
Reviewed By 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.10.823 
pertaining to self-initiated 
services 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.823 PERTAINING 
TO SELF-INITIATED SERVICES 

TO: All Interested Persons 

1. On November 27, 1991, the Departaent of Social and 
Rehabilitation services published notice of the proposed 
amendment of Rule 46.10.823 at page 2256 of the 1991 Montana 
Administrative Register, issue number 22. 

2. The Department has amended the following Rule as 
proposed with the following changes: 

46.10.823 SELF-INITIATED SBftYISBS ERUSATI~N OR TBAINfN~ 
(1) A person already engaged in educat~n or tra n ng 

I at an inaUhtien ef hilbeJ!' etl'tleotion or o aebeel or ether 
entitw efferin• ?eeotional or teebnieal tralnift!j at the time 
that that person would otherwise ee .. enee Qggin participation 
in JOBS is considered to have self-initiated an education or 
training program. 

Subsection (2) remains as proposed. 
(a) the department has conducted an assessment of the 

education or training and has developed AHD APPROvED an 
employability plan and has determined that the education or 
training program provides skills for jobs that will lead to 
self-sufficiency and that are available ~ ~ locallY 
~ or areee within Montana the peJ!'sen ie villi~ te aeie te; 

Subsection (2)(a) (i) remains as proposed. 
IAl THE l{t!JIBQ OF SLQTS TO BE FJTJ.BP WILI, BE QETQMINEQ 

BY DIVXDIHQ THI TOTAl, SUJ1 OP M9NBY AVAilABLE PQR CJULP CAR,E 
FOR PJ!!RSONS IJI SEL[-INI'l'IATIQ PBQGBAJS PQR THI BIJ!!HNIYM BY THE 
AVERAGE AlfOtJNT PEB INDiviDUAL PAID BY THE DEPARTMENT tQB CHILD 
CARE. APPLICATIONS FOR THE SLQTS WILl. BE TAJ(EN ONCE A YEAR AT 
A TIME ANNOPNCED BY TUE DEPABTMBHT. 

CBl IF A SLOT IS NOT AVAILABLE AT THE TIME THE QEPAftT
MENT COMPLETES THE ASSESSME!fT, THE PERSON WILL BE PUT ON A 
WAITING LIST UNTIL A SLQT IS AvAILABLE. TUB PEBSOU'S PQSITION 
ON THE WAITING LIST WILL BE BASED ON THE PRIORITIES SET FORTH 
IN SYBSBctiOHS m (al Ciil (B), (21 (Ol Iii) (Cl, AND (2) (a) (iii> 
IAl THROUGH CEl. EaCH YEAR A NEW WAITING LIST WILL BE ESTAB
LISHEQ AFTER THE CLOSE OF TBE APPLICATION PEBIOQ. 

(iil Those euuen1!}v enrolled PRIOR TO MABCH 1. 1992 in 
a ••et••• ef ''Md; •nd apprpfod for salt-initiated ebild ~Dr• 
TRAINING OR EDUCATION WHICH BAS ALREADY BEEN APPROvED will 
continue to haye child care paid until the end of the &HH 
fiaeoi 'teAl'• 1!&• oncl of •b• currgnt SCHQOL IH«~'M year. AS 
DEFINI!D BY Till SCHOQL if i' eachNII lDS'IInd •ba a\io4lt fiseol 
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veor or llfttiil the end of o registraUen pedeEl preeeding the 
end of the etoU fiaeol yeora wbiebe·fer oee11n lost. 

(AI To receiye child care until the completion of their 
program. those eurren\lV approyed PBIQR TO MARCH 1. 1992 for 
the self-initiated program must re-apply for approval and be 
chosen for one of the limited number of slots. ' 

(B! such individuals will be given priority in filling 
the slots oyer those whoSE han net }1\ been op&rew!l for 
ebil!l eare ter self-initiated trainina or education WAS HOT 
APPROVED PRIOR TO MARCH 1. 1992. PRIORITY WILL BE GIYJH TO 
THOSE !HO ABE CLQSEST TO THE COMPLETION OF THEIR PBQGBAM. 

CCI AS BETWEEN PERSONS HAVING EOQAL PRIORITY PUBSUAHT TO 
SUBSECTION C2lCalCii!CBI. PRIORITY WILL BE GIVEN TO A PEBSON 
WHO HAS RECEivED AFPC CASH ASSISTAHCE FOR AT LEAST 36 OF THE 
PRECEDING 60 MONTHS OYER A PERSON WHO tfAS NOT RECEIVED AFDC 
CASH ASSISTANCE FOR AT LEAST 36 OF THE PRECEDING 60 MONTHS, 

(Ol AMONG PERSONS HAYING EQUAL PRIORITY PUBSUAHT TO 
SUBSECTIONS C2lCalCii!CBI AND CCI. PRIORITY WILL BE GIVJN TO 
THE PEBSON WHOSE APPLICATION WAS FILED EARLIEST, 

(iill AMQNG THOSE WHO ABE NOT ENROLLED PRIOR TO MARCH 1. 
1292 IN SELF-INITIATED TRAINING OR EDUCATION WHICH KAS ALB&ADY 
APPROVED. PRIORITY WILL BE GIYEH IN DESCEHPING ORDER OF PREF
ERENCE TO PERSONS IN THE CATEGORIES PESCBIBED IN SUBSEGTJONS 
CAl THROUGH CEI BELOW, AMQNG PERSONS HAYING EQUAL PRIORITY 
PUBSUNtT TO SUBSEGTIONS CAl THROUGH IE!. PRIORITY WILL BE 
GIVER TO TUE PEBSON WUOSE APPLICATION WAS FILED EABLIEST. 

(.A) PERSONS ATTENDING HIGH SCHOOL OR PARTICIPATING IN 
EITHER ADULT BASIC EDUCATION OR A GEP PRQGBAM; 

(BI THOSE WHO ARE CLQSEST TO THE CQMEL.I:;:IIQt!. OF THEIR 
PRQGBAM; 

(C) PEBSONS WHO HAYE RECEIVED AFPC CASH AliSISTAijCE FOR 
AT LEAST 36 OF THE PRECEDJNG 60 MONTHS; 

CO) PEESONS WHO ftAVE NOT COMPLETED A RECOGNI~~~ 
OF PQST-SECQNOARX EDUCATION; AND 

(E) PERSONS !HO HAVE COMPL£TEQ A 8ECOGNIZED COURSE 0[ 
POST-SECQNDABX EQQCATION, SUCH AS yogTIQHAL TRAINING QB All 
ASSOCIATE DEGRQ PRQGRM WITHIN 'l'HE PRECBDIBG FIVE X1WU! AJ1P 
ARE CQBBElfTLY WQRI(ING FOB MONETABX GAIN 15 OR MORE HOtm:i PQ 
umu. 

'1 V) PERSONS WHO HAVE COMPLETED A BACUELQR Is DEGBEE 
WILL NOT BE APPRQVEQ FOR SELF-INITIAIED TRAINING 08 EDUCATION; 

Cyl PERSONS WHO WUE PREVIOUSLY APPROVED AND RICilVED 
CHILO CARE ASSISTANCE FROM THE PEPARTHEHT WITHIN THE fBECEQING 
XIAB BU'l' \fiTHOU'l' GOOD CAUSE [AILED TO COMPLETE THE PBOGIW" 
WILL NQT BE APPROVED FOR SELF-INITIATED TRAINING 08 EQUCATION. 

Subsections (2)(b) through (3) reaain as proposed. 
(a) tor the d!lratien ef the ptfMD'e eorUei"11ien in 

\be proara• QNTIL THE ENP OF TUE PEBSON'S CURRENT SCHQPL YEAR 
AS DEfiNED BY THE INSTITYTION THE PEftSON IS ATTENOIU~ or until 
the person is no longer eligible for A[pc. yhichever is leas 
OQCURS FIRST; ang 
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Subsection (3)(b) remains as proposed. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-705, 5J-4-7Q6, 53-4-708 and 53-4-720 MCA 
5J-4-7QJ, 

3. The department has thoroughly considered all 
commentary received: 

CQMMEHT: It has been noted that sections 53-4-703 and 
53-4-720, MCA, were incorrectly cited as rulemaking authority 
for these amendments. 

RESPONSE: Those citations have been deleted from the authority 
section of the rule. They are correct implementing authority 
but not correct rulemaking authority sections. 

COMHEHT: A number of comments were received saying that the 
self-initiated program should not be cut or eliminated because 
it is a worthwhile program which will help recipients get off 
welfare and will thus reduce welfare expenditures in the long 
run. several of these commentors also expressed concern that 
if this program is cut or eliminated, parents going to school 
would be able to afford only sub-standard child care and 
children would be neglected or abused by their parents because 
family stress would be increased. 

RESPQN~£: The self-initiated child care program will be 
limited, but not eliminated. All participants will be grand
fathered until the end of their current school year. After 
they complete their school year, slots will hopefully become 
available for participants to continue their education or 
training. We eventually hope to serve all of those placed on 
waiting lists. 

Applicants not approved immediately have the choice of waiting 
for a slot, or continuing with their program of study and 
finding other resources to pay for their child care until a 
slot becomes available. 

The department also recognizes that there will be a cost 
savings when AFDC recipients reach self-sufficiency through 
education and training; that is why this program was not 
eliminated. However, it is critical that the budget con
straints be respected and the growth of this program be 
controlled. 

The department also recognizes that children need to be pro
tected from abuse and neglect. The department feels that it 
offers choices for parents who are involved in self-initiated 
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education and training and it is up to parents to make the 
correct choices for their own children. 

COKMEHT: It has been noted that the rule does not set forth 
the criteria which will be u..O to approve or disapprove a 
recipient's self-initiated traininq or education, othtar than 
the availability of a slot. 

RESPONSE: Subsection (2) (a) of the rule currently sets forth 
certain criteria for approvlll of ll self-inithted proqram, 
namely that the program will provide skills for jobs that will 
lead to self-sufficiency and that are available locally or 
within Montllna, as determined by the department's asseeament 
and development of an employability plan for the recipient. 

The department has also expanded subsection (2)(a)(ii)(B) and 
added subsections (2) (a) (ii) (C) and (D) and (2) (a) (iii) and 
its subparts to set forth in more detail which recipients will 
be given priority for the available slots. 

COKMEHT: The legality of the proposed limitations on partic
iplltion in self-initiated training and educati<:m was ques
tioned. specifically questioned was whether such limitations 
are in compliance with the requirements of the Family suppo~t 
Act, the Department of Health and Human Services• action 
transmittal on this subject, and a recent ruling in the case 
of Miller y. Carlson. 

RESPONSE; The department believes that the proposed policy of 
limiting participation in self-initiated traininq and educa
tion to a pre-set number of slots is in compliance with the 
requirements of federal law as set forth in the Family Support 
Act of 1988, Department of Health and Human Services (lfiiS) 
policy directives, and applicable case law. As stated in lln 
HHS action transmittal, JOBS-ACF-AT-91-15, dated August 19, 
1991, Section 402(g) (1)(A) (i) (II) of the Family Support Act of 
1988 only requires child care to be provided for AFDC recipi
ents in education and training if the state approves the 
activity. 

That action transmittal specifically provides that the state 
may include fiscal constraints in its criteria for approvlll, 
or continuation of approval, of education or training activi
ties for both JOBS and non-JOBS individuals. The action 
translllittal also. indicates that the state may use different 
cri~eria for the approval of education and training for JOBS 
lln<i non-JOBS individuals. Thus, in limiting approval for 
self-initiated trllining anc:l education to a certAin number of 
slots based on the amount of money appropriated for child 
care, the department is in compliance with the Family support 
Act and HHS policy as expressed in AT-91-15. 
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AT-91-15 also requires state agencies to have written criteria 
for discontinuation of child care prior to a recipient's 
completion of an approved self-initiated education or training 
activity. These criteria must establish priorities for dis
continuing care and include consideration of the time needed 
for completion of the activity. The proposed rule specifies 
that recipients who have already been approved for child care 
for self-initiated activities will be allowed to retain all 
benefits for the duration of the school year. The employabil
ity plan and associated activities are reviewed and approved 
on a quarterly or semester basis. All participants will be 
assessed in accordance with the priorities set forth in the 
proposed rule. 

In Miller y. Carlson, the u.s. District Court for the Northern 
District of California entered a preliminary injunction 
enjoining the California Department of Social Services (DSS) 
from failing to provide child care for AFDC recipients who had 
been terminated from the JOBS program for fiscal reasons and 
needed child care to participate in education or training. 
Killer y. Carlson, 768 F. supp. 1331 (1991). 

In that case the court found that oss, having previously 
approved the recipients' training or education when they were 
participating in JOBS, could not revoke its approval when they 
were terminated from JOBS for fiscal reasons and refuse to 
provide child care. The, court in its preliminary order did 
not address the separate question of whether oss could with
hold approval of training or education for financial reasons 
for recipients whose activity had not been previously 
approved. 

The ruling in ~ was a preliminary order, not a final 
determination on the merits. It did not rule on the rights of 
individuals pursuing self-initiated education or training, 
only persons who had been terminated from JOBS. Further, a 
holding of the u.s. District court for the Northern District 
of California is also not binding on the department. However, 
to the extent that that holding may be indicative of how some 
courts may interpret the Family Support Act, it stands only 
for the proposition that a state may not revoke approval of a 
previously approved activity purely for financial reasons. It 
does not indicate that the department may not entertain fiscal 
considerations in determining whether initially to grant 
approval to recipients for self-initiated training or educa
tion or whether approval is guaranteed for the duration of 
program or the duration of the assessment period. 

Although the ruling in ~ is not binding on the depart
ment, the department believes that the proposed rule is 
consistent with the holding in that case. We have not termi-
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nated child care for all recipients in self-initiated training 
or education. On the contrary, all recipients currently 
enrolled in an approved self-initiated program will continue 
to receive child care until the end of their current school 
year. 

4. The department has also made the following changes 
to the rule as proposed on the first notice: 

The parenthetical phrase "(at an institution of higher educa
tion or a school or other entity offering vocational or 
technical training)" has been deleted from subsection (1) 
because self-initiated training or education is not limited to 
programs at institutions of higher education or vocational or 
technical schools. Participation in adult basic education, 
high school, or GED programs can also constitute self
initiated training or education. 

In subsection (2) (a), the words "and approved" have been added 
to make it clear that the department must approve the 
recipient's employability plan in order for the recipient's 
self-initiated training or education to be acceptable. 

Two new subsections, (2) (a)(i)(A) and (B), have been added to 
explain how the department will determine the number of slots 
available and the process by which slots will be filled using 
an annual application period and a prioritized waiting list 
for those who will not. receive child care immediately. 

In subsections (2) (a) (ii) and (2) (a) (ii) (A), the word 
"currently" has been deleted and the phrase "prior to March 1, 
1992" has been inserted. The purpose of this change is to 
specify that the grandfathering of participants guaranteed in 
(2) (a) (ii) applies only to persons who are approved prior to 
March 1, 1992 and not to all participants once their program 
of study has been approved. This was the intent of the rule 
as it was originally proposed to be amended, but the original 
wording did not accurately express this intent. 

In subsection (2) (a) (ii) the term "program year" has been 
replaced by the term "school year, as defined by the school" 
and there have been other minor changes in wording regarding 
enrollment in an approved program. The departaent recogni~•• 
that the term "school year" is ~nora co11111on1y used than the 
term "program year" and that all schools do not use the ten. 
"school year• to mean the same thing. For example, a univer
sity or college which is on the semester system might consider 
the fall and winter semesters from September through June or 
the next year to be a "school year," while schools on the 
quarter system might consider a "school year" to cover a 
different period of time. The wording of (2) (a) (ii) has 
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therefore been changed to indicate that for purposes of con
tinuing a participant's child care until the end of the school 
year, the department will apply the definition of "school 
year" used by the school the participant is attending. The 
deletion of the words "a program of study and approved for ..• 
child care" and the addition of the words "training or educa
tion which has already been approved" in (2){a)(ii) does not 
indicate a change in policy. The change was made for stylis
tic reasons only. The change in wording does emphasize that 
it is the participant's program of study, not the partici
pant's child care, which is approved by the department. 

Subsection (2) (a) (ii) has also been changed to provide that 
persons whose programs were approved prior to March 1, 1992 
will receive child care until the end of their school year. 
The rule previously guaranteed child care for such persons 
until the end of the state fiscal year, the end of the school 
year, or the end of a registration period preceding the end of 
the fiscal year, whichever occurred last. The department 
believes that guaranteeing child care until the end of the 
participant's school year will be sufficient to avoid disrup
tion of the participant's educational program. 

Subsection (2)(a)(ii)(B) has been re-worded to emphasize that 
it is the participant's program of study, not child care per 
se, which the department approves. The words "prior to March 
1, 1992 11 have been added to make it clear that persons 
approved prior to that date take priority over persons 
approved at a later date. 

Subsection (2) (a)(ii) (B) also haa been changed and subeections 
(2) (a)(ii)(C) and (D) have been added to state in more detail 
the priorities applied to persons whose program was approved 
prior to March 1, 1992. The highest priority is to be given 
to those who are closest to completing their training or 
education program. This will allocate limited child care 
funds first to persons who will complete their program soonest 
and therefore have the potential to achieve the goal of self
sufficiency soonest. By giving priority to persons who will 
complete their programs the eoonest, the department also 
ensures that slots will become available to other recipients 
sooner so that a larger number of recipients will receive 
child care assistance. If there are two or acre participants 
in this group who are equally close to completing their 
programs, priority will be given to the participant who has 
received AFDC cash assistance for at least 36 of the preceding 
60 months. such persons are a JOBS "target group." That is, 
in the JOBS program, recipients of AFDC for three of the past 
five years are targeted for special efforts to help them 
acquire skills and training to overcome long-term dependency 
on AFDC. If two pen1ons in this group are equally near to 
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both or neither of them have 
preceding five years, priority 

whose application was filed 

Subsections (2) (a) (iii) and (2) (a) (iii) (A) through (E) have 
been added to set forth the priorities applied to persons 
whose programs of study were not approved prior to March 1, 
1992. The highest priority is given to persons attending high 
school or participating in adult basic education or a GED 
program because the department recognizes the importance of a 
high school diploma or its equivalent to achieve self
sufficiency. Next highest priority is given to persons 
closest to completion of their programs for the reasons 
explained above. Next priority is given to the JOBS "target 
group" discussed above. The lowest priority is given to 
persons who have completed post-secondary education such as 
vocational training or an associate degree program within the 
preceding five years, with the requirement that they be 
gainfully e111ployed at least 15 hours per week, because the 
department believes that persons with recent post-secondary 
training are 1110re likely to have skills to achieve self
sufficiency than persons who fall into the categories which 
are given higher priority. They should have sufficient skills 
to obtain at least part-time employment to help support them
selves while they are pursuing further education. 

Subsections (2) (a) (iv) and (2) (a) (v) have been added to 
prohibit persons who have co111pleted a bachelor's degree and 
persons who received child care assistance froa the department 
within the preceding year but failed to complete their proqra. 
of study without good cause from being approved for &elf
initiated training or education. The department has put these 
liaits on self-initiated training and education because it 
believes that persons with a recently acquired bachelor's 
degree already have sufficient skills to achieve self
sufficiency. The departaent also considers that it ie not 
desirable to spend the departJaent' s liaited. child care funds 
on individuals who recently failed to colllplete a program of 
study without good cause because they may be lees Jaotivated to 
coJaplete an educational program than other persons who have 
not dropped out. Therefore, the departaent has chosen to use 
its limited child care funds on individu.ls who have greater 
need for an educat.l.,on or who are more likely to coaplete an 
education program. 

Subsection (J)(a) has been changed to state that a person who 
is provided with child care while participating in self
initiated training or education will receive child care until 
the end of the person's current school year, rather than until 
coJapletion of the participant's progra•· This change ie 
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necessary in order for the department to avoid overspending 
its appropriation for child care. The rule as previously 
written required the department to continue paying for child 
care until the completion of a participant's program once that 
person was chosen for a slot. In the case of persons enroll
ing in a lengthy program, such as a four year degree program, 
this would commit the department to paying for child care for 
several years even though the department cannot predict what 
its child care funding will be in future years. All partici
pants will now be required to re-apply for a slot once a year 
for the next school year. 

D 

Certified to the Secretary of State february 18 , 1992. 
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NOTICE OF. FUNCTIONS OF AOMINISTBATIYE COPE coMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RUL~S OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REG!Sl'JI:.M 

Definitions: Administrative Rules of Montana CABMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CMABl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the lldministrati ve ___ P,Jd_l_E's __ o.f._l:l_Qll.!&n~RI"IJ ~ 

Known 
subject 
Matter 

statute 
Number and 
Department 

1- Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
December 31, 1991. This table includes those rulee adopted 
during the period January 1, 1992 through March 31, 1992 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1991, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1991 and 1992 Montana Administrative Registers. 

ADMINISTRATION, pep~rtment .of. Title 2 

2.21.6607 and other rules - Record Keeping, p. 2516 
(Public Employees' Retirement Board) 
I-III Annual Retirement Benefit Adjustments for Montana 

Residents, p. 1888, 2402 
2.43.404 and other rules Purchasing Service Credits 

Election of coverage Under New PERS Disability 
Retirement Provisions - Calculation of Payment of 
supplemental Retirement Benefits for Retired 
Municipal Police Officers, p. 1604, 2216, 35 

(Teachers' Retirement Board) 
I-II Eligibility and Calculation of Annual Benefit 

Adjustments, p. 2238, 129 
2.44.306 and other rules crediting Military Service 

Payment of Benefits at Death - Payment of Child's 
Benefit - Bonuses as Compensation - Correcting Errors 
on Wages Not Reported, p. 1770, 2596 

(State Compensation Mutual Insurance Fund) 
I-XVII Organization of the State FUnd - Public Participation 

- Board Meetings - Establishment of Premium Rates, 
p. 2521 

I-XVII Emergency Adoption - Organization of the State Fund -
Public Participation - Board Meetings - Establishment 
of Premium Rates, p. 2403, 2598 

2.55.301 and other rules Medical Deductible Plan 
Assignment of Classifications - Premium Ratesetting, 
p. 1967 

Montana Administrative Register 4-2/27/92 



-334-

AGRICULTUBE. Deportment of. Title 1 

I Notice to Sellers of Financial Risk, p. 1370, 1828 
I Standards for Grading CUltivated Buckwheat, p. 1372, 

1830 
I-III Importation of Purple Loosestrife and Wand 

Loosestrife and Hybrids Thereof Into Montana, 
p. 2535, 199 

I-IV Specifying the Exact Scientific Procedures for 
Testing Kjeldohl Proteins on Barley, Chit and 
Ge~inotions on Barley and Falling Number 
Dete~inations on Wheat, p. 935, 1549 

1.12.1012 Grain Fee Schedule, p. 1374, 1829 

STATE AUPITQR, Title 6 

I-XII 
6.6.103 

6.10.121 

and other rules - Crop Insurance, p. 1775, 130 
Examinations -Waiting Periods Before Re-examination, 
p. 1785, 2217 
Registration and Examination -- Securities Salesmen, 
Investment Adviser Representatives, Broker-Dealers, 
and Investment Advisers, p. 2537 

CPKMERCE. Department of. Title 8 

(Board of 
I-IX 

(Board of 
8.8.3103 

(Board of 
I 
8.16.401 
8.16.105 
8.16,605 

8.17.403 

(Board of 
8.22.710 

(Board of 
8.28.908 

(Board of 
8.30.108 

4-2/27/92 

Alternative Health Care) 
New Rules Pertaining to the Practice of Alternative 
Health Care, p. 105 

Athletics) 
and other rules - Point system - scoring - Number and 
Duration of Rounds - Mouthpieces, p. 1891, 2599 

Dentistry) 
Management of Infectious Wastes, p. 1617, 200 
and other rules - Practice of Dentistry, p. 943, 2415 
and other rules - Fee Schedule, p. 2182, 36 
and other rule - Dental Hygienist Examination -
Dental Hygienist Licensure by Credentials, p. 1615, 
2026 
and other rules - Practice of Oenturitry, p. 937, 
2424 

Horse Racing) 
and other rules - Trainers - General Requirements -
Exacta Betting - Requirements of Licensee - Pick (N) 
Wagering, p. 1786 

Medical Examiners) 
and other rule - Equivalency - EMT - Advanced 
Certification, p. 764, 2027 

Morticians) 
and other rule - Inspections - Sanitary standards -
Preparation Room, p. 2184, 136 
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(Board of 
8.32.301 

(Board of 
8.34.406 

(Board of 
I 
I-II 

(Board of 
8.36.403 

(Board of 
I 
(Board of 
I-III 
8.42.40) 
(Board of 
8.50.424 

(Board of 
I-III 
(Board of 
8.56.608 
(Board of 
I-XVI 
(Board of 
8.61.401 
(Board of 
8.63.501 

8.63.501 

8.63.519 
(Board of 
8.64.402 

(Building 
8.70.101 
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Nursing) 
and other rules Specialty Areas of Nursing -
substantive Rules - Disciplinary Actions - Board 
organization - Approval of Schools - Standards for 
Montana Schools of Professional Nursing - standards 
for Montana Schools of Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nurses' 
Assistance Program, p. 1791, 2435 • 

Nursing Home Administrators) 
and other rules Nursing Home Administrators, 
p. 1619, 2446 

Occupational Therapists) 
Therapeutic Devices, p. 1 
Practice of Occupational Therapy Treatment 
Therapeutic Devices, p. 1377 

Optometrists) 
and other rule Application for Examination 
Examination, p. 882, 1485 

Outfitters) 
Safety Provisions, p. 2539 

Physical Therapy Examiners) 
Use of Topical Medications, p. 174 
Fees, p. 1817, 2450 

Private Security Patrol Officers and Investigators) 
and other rules Temporary Employment without 
Identification - Type of Sidearm - Regulations 'of 
Uniform, p. 178 

Psychologists) 
Continuing Education Requirements, p. 2"i4l 

Radiologic Technologists) 
Renewals, p. 180 

Real Estate Appraisers) 
Practice of Real Estate Appraisers, p. l.:>24, 1924 

Social Workers and Professional coun,se1~'rs) 
Definitions, p. 884, 1931 

Passenger Tramway Safety) 
and other rule Adoption of ANSI Standard 
Registration of New, Relocated or Major Modification3 
of Tramways, p. 2323, 202 
and other rule - ANSI Standard - Fee and .-'.ssessment 
Schedule, p. 577 
Fee and Assessment Schedule, p. 182 

Veterinary Medicine) 
Fees Continuing Education Definitions 
Applications for Certification Examinations 
Continuing Education Use of Specific Drugs 
Supervision - Record Keeping - Unprofessional Conduct 
with Respect to Embryo Transfer, p. 1625, 2030 

Codes Bureau) 
and other rules - Incorporation by Reference of Codes 
and standards, p. 111 
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(Weights and Measures Bureau) 
8. 77.101 and other rules - scale Pit Clearance - Fees -

Voluntary Registration of Servicemen and Service 
Agencies - Weighing Device License Transfer - Random 
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to stock scales, p. 886, 1486 

(Financial Division) 
8.80.301 Consumer Loan Licensees - Advertising, p. 2186, 137 
(Local Government Assistance Division) 
I Administration of the 1992 Federal community 

Development Block Grant Program, p. 14 
(Board of Milk Control) 
8.86.301 and other rules - Class I Wholesale Prices - Quota 

Rules, p. 3 
8.86.301 Producer Prices - Quota Rules, p. 1894, 2600 
8.86.301 and other rules- Class I Wholesale Price- Statewide 

Pool and Quota Plan, p. 768, 1550 
(Board of County Printing) 
8.91.101 and other rule- Organi:~;ation of the Board- Official 

Publications and Legal Advertising, p. 184 
(Board of Investments) 
8.97.1301 and other rules - Definitions Related to General 

Requirements for All Investments in Mortgages and 
Loans - Requirements for All Residential, Collllllercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772, 1379, 38 

8.97.1410 and other rules - Commercial and Multi-Family Loan 
Programs - General Requirements - Terms and Loan 
Limits - Offering Checklist - Investment Policy, 
criteria and Preferences Interest - Incentive to 
Financial Institution for Small Business Loan 
Participation, p. 2546 

(Business Development Division) 
I-II Definitions certification of Microbusiness 

Development Corporations, p. 1898, 2451 
I-III Microbusiness Finance Program Definitions 

Composition of the council - Soliciting Nominations, 
p. 579, 1140, 1932 

I-XI Development Loans to Microbusiness D<.~velopment 
Corporations- Loans to Microbusinessee, p. 2188, 42 

(Coal Board) 
I-II Incorporation by Reference of Rules for Implementing 

the Montana Environmental Policy Act - Categorical 
Exclusions from Environmental Review Process, 
p. 1381, 2218 

(Montana Board of Science and Technology Develop•ent) 
8.122.604 Application Procedures for a Seed Capital Technology 

Loan - Board Action, p. 119 
8 .12 2. 607 and other rules Application Procedures for a 

Research and Development Project Loan - Medical 
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Research Facility Projects -Research and Development 
Loans Made by Montana Board of Science and Technology 
Development, p. 1632, 2603 

EOQCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Foundation Payments, p. 2373, 215 
I-V Budget Amendments, p. 2377, 222 
I-VII K-12 Districts, p. 2366, 226 
10.7.103 and other rules- Pupil Transportation, p. 2325, 203 
10.10. 301 and other rules Special Accounting Practices, 

p. 2334, 209 
10.16.1314 Formula for Special Education Tuition Rates, p. 2551, 

211 
10.16.1705 

10.16.2101 
10.20.101 

10.21.101 

supervisors of Special Education Teachers, p. 1970, 
2550 
Special Education Budgets, p. 2555, 213 
and other rules - Average Number Belonging (ANB), 
p. 2342, 214 
and other rules -Guaranteed Tax Base (GTB), p. 2346, 
217 

Spending and Reserve Limits, 10.22.101 and other rules 
p. 2354, 219 

10.23. 101 and other rules - Permissive and Voted Amount~ -
School Levies, p. 2361, 224 

Public Education) (Board of 
10.55.601 
10.55.707 
10.57.102 

Accreditation Standards: Procedures, p. 1383, 43 
Certification, p. 493, 1933 
and other rules ··· Teacher Certification - Renewal 
Requirements, p. 2134, 230 

10.57. 208 and other rules - Teacher certif icati.on - Recency of 
Credit - Reinstatement, p. 2381 

10. 57. 2 08 and other rules Reinstatement 
Professional Teaching Certificate 
Administrative Certificate, p. 2232, 297, 

10.57. 301 and other rule - Endorsement Information 
Languages, p. 2229, 299, 1553 

Class 
Class 

1552 

l 
3 

- For<"ign 

10.57.403 Class 3 Administrative Certificate, p. 491, 1487 
10.57. 601 and other rule - Request to Suspend or Revoke a 

Teacher or Specialist certificate: Preliminary Action 
Notice and Opportunity for Hearing Upon 

Determination that Substantial Reason Exists to 
suspend or Revoke Teacher or Specialist certificate, 
p. 219, 1488 

10.61.207 Student Transportation, p. 2227, 301, 1554 
(State Library Commission) 
I and other rule - Direct State Aid to Public Libraries 

for Per Capita and Per Square Mile served 
Reimbursement to Libraries for Interlibrary Loans, 
p. 1971, 2604 
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FAMILY SERVICES. Qepartment of. Title 11 

I and other rules - Foster Parents - Foster Parent 
Households - Child care staff in Group Homes and 
Child care Agencies, p. 1819, 2262 

11.5.1002 Day care Rates, p. 1385, 1934, 2259 
11.5.1003 Day care Benefit Payment on a Monthly Basis, p. 1823, 

2261 
11.7.604 Foster care Support Services, p. 893, 1489 
11.12.101 and other rules - Youth Care Facilities, p. 1903, 

2605 
11.14.102 and other rules Definitions Health Care 

Requirements for Children in Group and Family Day 
Care Homes - Physical Examination of Infants in Day 
care Facilities - Use of Non-Disposable Diapers in 
Day care Facilities, p. 1534, 45 

FISH. WILDLIFE. AND PARKS. Department of. Title 12 

I Species Hunted on Shooting Preserves, p. 1115, 1555 
I-II Emergency Adoption Listing Wildlife Species 

Prohibited from Importation Requiring Genetic 
Testing of Elk Imports, p. 138 

I-II Emergency Adoption - Wildlife Species Prohibited from 
Importation - Genetic Testing of Elk, p. 1831 

12. 5. 3 01 Freshwater Mussels as Nongame species in Need of 
Management, p. 1541, 2032 

12.5. 301 Emergency Amendment - Listing Freshwater Mussels as 
Nongame Species in Need of Management, p. 1491 

12.6.1506 Emergency Repeal - Cloven-Hoofed Animals as Game Farm 
Animals, p. 1837 

12.8-301 Montana State Golden Year's Pass, p. 1388, 1838 

UJaLTH AHD ENyiRQNMEHTAL SCI£NCES. Department of, Title 16 

I-V and other rules - Air Quality - Fees, p. 1906, 2606 
I-VII Water Quality Bureau- 401 certification, p. 1397, 

2033 
I-VIII Solid and Hazardous Waste - License and Operation 

Fees for Solid Waste Management, p. 2559 
I-XVII Monitoring Groundwater at Municipal Solid waste 

Landfills, p. 1117, 1937 
I-XXVI Licensing and Certification -Licensing for Specialty 

Residential Mental Health Service, p. 956, 2454 
16.6.116 Records and Statistics - Fees for Copies of Vital 

statistics Records and Research, p. 2385, 143 
16.8.807 and other rules Air Quality Updating the 

Incorporations by Reference of the Montana Quality 
Assurance Manual, p. 1638, 1825, 144 

16.8.1601 and other rules - Air Quality - Certification and 
Testing of Combustion Devices for Tax Credit 
Purposes, p. 1543, 1935 
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16.20.255 

16.24.410 

16.32.427 

16.44.102 

16.44.103 

(Petroleum 
16.47.101 

-339-

and other rules - Water Quality - PUblic Water 
Supplies, p. 596, 1492 
and other rules - Water Quality - Service Connection 
Fees for Public water Supplies, p. 1636, 2617 
Setting Day Care Center Requirements for Care of 
Children Under Age TWo, p. 121 
Specialty Mental Health Facility - Patient Rights, 
p. 2464 
and other rules - Solid and Ha~ardous waste - Boiler 
and Industrial Furnace (BIF) Regulations, p. 2567 
and other rules - Solid and Ha~ardous Waste - Permits 
for owners and Operators of Hazardous waste, p. 1641, 
2035, 2621 
Tank Release Compensation Board) 
and other rules - Leaking Petroleum Storage Tank 
Compensation Program, p. 1390, 2036, 2263 

TRAHSPQRTATION, pepartment of. Title 18 

18.8.509 

18.9.101 

and other rules 
Qualifications and 
Services Division 
p. 1403, 2219 

overdimensional Vehicles 
Training for Motor Carrier 

Personnel as Peace Officers, 

and other rules Transfer of Part of the 
Organization and Function of the Department of 
Revenue to the Department of Transportation - Motor 
Fuel Tax Division -- Gasoline Tax -- Other Fuels, 
p. 48 

JUSTICE. Department of. Title 23 

I-XII 

23.5.102 

23.14.101 

23.14.402 

23.16.101 
23.16.1701 

and other rules - Fire Prevention and Investigation 
Bureau- Enforcement of Rules- Fire Safety, p. 1186, 
1839 
Motor Carrier Safety Regulations, Adoption of 
Amendments to Federal Agency Rules Incorporated by 
Reference - Department of Transportation and I.c.c. 
Rules, p. 2201 
and other rules - Montana Board of Crime Control 
Grant Procedures, p. 16 
and other rules Peace Officers standards and 
Training, p. 22 
and other rules- PUblic Gambling, p. 1407, 1942 
and other Temporary rules - Gambling, p. 972, 1504 

LABOR AHD INDUSTRY. Department Qf. Title 24 

(Office of 
24.5.303 

the Workers' Compensation Judge) 
and other rules - Procedural Rules of the court -
service - Joining Third Parties - Subpoena - Findings 
of Fact and conclusions of Law and Briefs - Attorney 
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Fees - Petition for New Trial and/or Request for 
Amendment to Findings of Fact and Conclusions of Law 
- certification of Decisions, Appeals to supreme 
Court - Writ of Execution - stay of Judgement Pending 
Appeal, p. 186 

(Human Rights Commission) 
I-VIII Housin9 Discrimin~tion Procedures - Purpose,and Scope 

of Rules - Definitions - Exemptions - Complaints and 
Answers Investigation Conciliation Staff 
Representation of Charging Party - Final Disposition, 
p. 1912, 2488 

24.9.805 and other rules - Records on Age, sex, and Race -
Employment Applications, p. 904, 1841 

24.11.333 and other rules - Unemployment Insurance, p. 25 
24.16.1509 and other rule -Montana's Minimum Hourly Wage Rate, 

p. 1546, 2264 
24.29.1401 and other rules Workers' Compensation Medical 

services, p. 1975, 2622 
24.30.102 and other rules -Occupational Safety - Health and 

Construction Safety, p. 1660, 2490 

?TATE LANDS. Departm.;mt of. Title_M 

I-XIV and other rule - Recreational Access Program for 
State Lands - Weeds, PGsts, anct Fire Protection on 
state Lands, p. 1986 

26.4.l301A Modification of Existlng Coal and Uranium Permits, 
p. 1983, 232 

LIVESTOCK~ Qepartrumt_ QL_ti_t_)& __ 12_ 

I Control of Migratory Bison f~oru Herds Affected with 
a Dangerous Disease, p. 1668, 2494 

NATURAL RESOURCES AND CONSERVNriON, !Jepartl]l_e!_1j:_~?_L __ _:_r_!_l;j__!L~1§ 

I 

I-X 

36.12.103 
36.16.117 

(Board of 
36.22.302 

4-2/27/92 

Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumpt.ive Uses in Towhead 
Gulch Basin, p. 1670, 1918, 52 
Financial Assistance Available Under the Wastewater 
Treatment Revolvi.ng Fund Act, p. 637, 1952 
Water Right Application f'ees, p. 634, 1009 
Water Reservation Applications in the Upper Missouri 
Basin, p. 1198, 1951 

Oil and Gas Conservation) 
and other rules - Issuance of oil and Gas Drilling 
Permits - Drilling Procedures - Horizontal Wells -
Drilling and Production waste Disposal Practices -
Filing of Reports, Logs and Other Information - Blow
out Prevention and Safety Requirements - Hydrogen 
Sulfide Gas Reporting Requirements Other 
Environmental Requirements, p. 2386 
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PUBLIC SERVICE REGVLATIQN. pepartment of. Title 38 

I-II 

I-VI 

I-XI 

I-XII 

I-XV 

38.4.120 

and other rules Telecommunications Service 
standards, p. 989, 2631, 57 
Two-way, End-of-Train Telemetry Devices on Trains 
Operating in Montana Within Mountain Grade Territory, 
p. 1201, 1843 
Rate Filings for Electric, Gas, Water and sewer 
Rates, p. 2004 
Establishing Policy Guidelines on Integrated Least 
Cost Resource Planning for Electric Utilities in 
Montana, p. 2240 
and other rules - New Class E Motor carrier status 
(Transportation of Logs), p. 982, 1724 
Waiver of Monies Due to Railroads, p. 2203, 56 

REVENUE. Department of. Title 42 

I 
I 

I 

I 

I-II 

42.14.107 
42.16.111 

42.19.401 
42.19.1202 
42.20.102 

42.20.423 

42.21.106 
42.21.151 

42.22.104 
42.22.116 

42.22-1311 

42.31.101 

42.31.501 

Extensions and Late Pay Penalty, p. 2205, 145 
Delinquent Tax Accounts - Non-Collection Actions, 
p. 2208 
Taxpayer Request for Appraisal Review for Property 
Taxes, p. 1919 
Taxable Rate Reduction for Value Added Property - New 
and Expanding Industry, p. 1921, 2499 
Grain Elevator Equipment from Class B to class 4, 
p. 2016, 2639 
and other rule - Accommodations Tax, p. 2009, 2637 
and other rules - uniform Review Procedures for 
Taxpayer Objections to Additional Tax Assessments and 
Refund Denials, p. 1686, 2495 
Low Income Property Tax Reduction, p. 1682, 2041 
and other rules - New Industry, p. 2011, 2638 
and other rule Applications for Property Tax 
Exemptions Criteria for Agricultural Land 
Valuation, p. 1672, 2042 
and other rules - Sales Assessment Ratio Study Rules 
for 1992, p. 123 
and other rules - Personal Property, p. 1694, 2043 
Television Cable Systems tor Personal Property Taxes, 
P, 1204 1 1848 
Centrally Assessed Property, p. 1680, 2046 
Determination of Tax Rate tor Class 15 Property, 
p. 1444, 1953 
Industrial Machinery and Equipment Trend Factors, 
p. 1675, 2048 
and other rules Commercial Activities for 
cigarettes and Tobacco Products for the Income and 
Miscellaneous Tax Division, p. 2583 
and other rule -Telephone License Tax, p. 1684, 2220 
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SECRETARY OF STATE. Title 44 

I-II 

1.2.419 

1.2.519 

44.5.101 

standards for Disposition of Records Use and 
storage of Records on Optical Disk, p. 1826, 2265 
Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2210, 2641 
Rule Reviewer Signature Required on All Notices 
Published in the Montana Administrative Register, 
p. 1446, 1954 
and other rules - Corporation Filing Fees - License 
Fees - Forms, p. 2019, 58 

SOCIAL AND REHABILITATION SERVICES. Department of, Title 46 

I 

I-XII 

I-XIII 

I-XXV 

46.10.304A 
46.10.314 

46.10.404 
46.10.404 

46.10.404 
46.10.409 
46.10.823 
46.12.102 

46.12.303 
46.12.552 
46.12.4002 

46.12.4002 

46.12.4008 

46.12.4101 
46.13.303 

46.15.102 
46.25.101 

46.25.725 

4-2/27/92 

and other rules - Transition-to-Work Allowance - JOBS 
Program, p. 707, 1015 
and other rules Developmental Disabilities 
Commitment Process - Certification of Professional 
Persons, p. 1463, 1849 
Developmental Disabilities Entry Procedures, p. 1473, 
2266 
and other rules - Medicaid Nursing Facility Services 
and Reimbursement - Appeal Procedures for Certain 
Other Medicaid Providers, p. 1212, 2050 
Unemployed Parent, p. 1447, 1855 
and other rule - Assignment of Child Suppor~/Medical 
support Rights, p. 1135, 1734 
Title IV-A Day care for Children, p. 2590, 233 
Emergency Amendment Title IV-A Day care for 
Children, p. 2500 
Title IV-A Day care Increase, p. 1206, 1735 
Transitional Child care, p. 1714, 2284 
Self-Initiated Services, p. 2256 
and other rules - Organ Transplantation, p. 1719, 
2049 
Medicare signature Requirements, p. 2252, 234 
Home Health Services Reimbursement, p. 1138, 1856 
and other rules - Inpatient Psychiatric Services, 
p. 2593 
and other rules - Restricting Inpatient Psychiatric 
Services, p. 2212 
and other rule - Post-Eligibility Application of 
Patient Income to cost of care, p. 191 
Qualified Medicare Beneficiaries, p. 194 
and other rules Low Income Energy Assistance 
Program, p. 1450, 1857 
and other rule - Refugee Assistance, p. 196 
and other rule - General Relief Assistance Extension 
of Benefits, p. 2254, 60 
and other rules - General Relief Medical Income and 
Resources, p. 1209, 1736 
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BOARD APPOINTBBS AND VACAHCIBS 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the secretary of State 
publish monthly in the MOntana ~straeive Raqister a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in January, 1992, are 
published. Vacancies scheduled to appear from March 1, 1992, 
through May 31, 1992, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refet 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
February 6, 1992. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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