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BEFORE THE BOARD OF CHIROPRACTORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to applications, reciprocity, 
reinstatement and fees 

NOTICE OF PROPOSED AMENDMENT 
OF RULES PERTAINING TO THE 
PRACTICE OF CHIROPRACTIC 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On January 23, 1993, the Board of Chiropractors 

proposes to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined} 

"8 .12. 601 APPLICATIONS. EDUCAIIONAL REQUIREMENtS. 
(1} through (4} will remain the same. 

. . icial verification ~QID 
all states in wbich they are c~lY licensed. VerificatiQll 
must be sent directly to the b9~~fice from the other 
~· Auth: Sec. 37-1-131, 3? 1 13l, 37-12-201, MCA; ~. Sec. 
37-1-131, 3? 1 134, 37-12-302, 37-12-304, 3? 12 397, MCA 

REA$0N: This amendment is being 
verification of licensure status 
applicant is currently licensed. 
provide the Board with notice of 
sanctioned or pending against an 

proposed to provide for 
from states in which the 
The verification would 

any disciplinary actions 
applicant in another state. 

"8.12.605 RECIPROCITY (1} will remain the same. 
(2) The hoard maY r~~ the applicant to have passed 

the Special pyrposes Examination for Chiropractic !SPBCl 
administered by the nahional board of chiropractic examiners, 
Ihe board will accept the passing scgre established by tbg 
national board of chirgpractic examiners.• 

Auth: Sec. 37-12-201. 37-12-304, MCA; IM£, Sec. ~ 
~. 37-12-305, MCA 

REASON: Greater use of the SPEC exam would allow the Board to 
administer examinations in conjunction with other states and 
would make it easier to implement such aspects of examinations 
as reciprocity. The SPEC examination would not be used for 
initial licensure purposes and would not replace the National 
Board Parts I, II and III, but would allow applicants licensed 
in another state the opportunity to take the SPEC examination 
for reciprocity. SPEC examinations are designed for 
applicants who have been in practice for some time, for 
reciprocity/endorsement consideration, and for individuals who 
have a suspended or revoked license and are seeking 
reinstatement. The SPEC examination may also be used for 
other special uses, such as impairment evaluation. 
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•8.12.609 REINSTATEMENT (1) through (3) (g) will remain 
the same. 

!41 A11 a~plicants for reinstatement of license shall 
posa the Special pyrpoaes lxaminatign for Chirqpractic !SPEC! 
administered by the patiopal hoard of chirgpractic examiners.• 

Auth: sec. 37-12-201. 37-12-304, MCA; ~. Sec. ~ 
~. 37-12-323, MCA 

&EA$0N: See reason for proposed amendment to 8.12.605 above. 

•a 12.615 FQ SCHIDQLE 
(1) Application tee ($25 shall be retained for 

administrative costs) $125.99 $150.00 
12) through 13) (b) will remain the same. 
(4) Late reneW<Ll fee ~ ~ 
(5) through (9) will remain the same. 
110) License yerification fee ~· 
Auth: sec. 37-1-134. 37·12-201, MCA; ~. Sec. ~ 

~. 37-12-302, 37-12-303, 37-12-304, 37-12-307, MCA 

RBASQN: The Board amendment is necessary because of the large 
number of applications being requested. The amount of 
applications being mailed has increased 150t since January, 
1992. This tee will cover the costs of printing the 
application forms and law and rule books, and will also cover 
postage. 

The late renewal fee is being increased because the board's 
fees must be commensurate with program area costs. The board 
is processing a large number of late renewals and the process 
is not being adequately covered by the lower fee. 

The verification fee is being proposed to cover the cost of 
verifying licensure status in other states for applicants to 
Montana and also to cover verifications for Montana licensees 
seeking licensure in other states. 

3. Interested persons may present their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Chiropractors, Lower Level, Arcade Building, 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to 
be received no later than 5:00p.m., January 21, 1993. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Chiropractors, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
January 21, 1993. 

S. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
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members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 33 based 
on the 329 licensees in Montana. 

BOARD OF CHIROPRACTORS 
DWAYNE BORGSTRAND, D.C. 
CHAIRMAN 

BY: r:2w "fV. 2?ad--
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 14, 1992. 
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BEFORE THE BOARD OF MEDICAL BXAMINBRS 
DEPAR'l'MBin' OF COMMBRCE 

STATE OF K>NTANA 

In the matter of the proposed 
amendment of rules pertaining 
to definitions, utilization 
plans, protocol, info~d 
consent, prohibitions, super· 
vision; repeal of rules 
pertaining to prescriptions, 
allowable functions and revo· 
cation or suspension of 
approval; and adoption of new 
rules pertaining to prescrib· 
ing/dispensing authority, ) 
scope of practice, termination) 
and transfer and training of l 
physician assistants l 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THB PROPOSED AMBNDMBNT, 
REPEAL AND ADOPTION OF NBW 
RULES PERTAINING TO A 
PHYSICIAN ASSISTANT·CBRTIFIBD 

1. On January 13, 1993 at 9:00a.m., a public hearing 
will be held in the downstairs conference room, Department of 
commerce building, 1424 • 9th Avenue, Helena, Montana, to 
consider the proposed amendment, repeal and adoption of rules 
pertaining to physician assistants. 

2. The proposed ~endments will read as follows: (new 
matter underlined, deleted matter interlined) 

•8.28.1501 DEFINITIONS As used in this subchapter the 
following definitions apply: 

(1) "Applicant• means a person i~ee~di~! seeking to 
practice as a physician~ assistant-certified. 

(2) "Be~rd" mea~s the r~eea~a state beard ef medieal 
ell!!t!llinere J:lre<> ided fer i~ 2 15 181, !!E!ill:, 

(3) will remain the same but will be renumbered (2). 
(3) •certificate• means th&t authorization granted by 

the board of medical examiners to a physician aaaistant· 
certified to practice in the state of Montana. 

(l) "Pbyeieiee's assist&Bt me&Bs a health eere 
;preeeieioner wbe perf erma a~:teft taalts, aeta, er ftt~etiene ~s 
are aJ:l;proweo by the beard and aaaigned e, his s~:tpe~iaing 
fJft} !!lieietl!l. 

f4l "Remote site• rneana a site other than the 
supervising physician's customary place!sl of practjce, 

(5) "Pretoeel" ~ana the r"t:tles J:lreseribing ehe prsper 
l"elatiol'loehi:!l eeewee"' a );lhysieia~·s aeeiaeane and eehel!' hee:lU! 
eal!'e pl!'aetitienel!'s a~d whieh desel!'iee ehe me:~el!' ef theil!' 
ineel!'aeeien. 

+Gt J5l "Supervising physician• means a person licensed 
under Title 37, e~hapter 3, MCA~ who is authorized by the 
board to supervise the practice of a physician~ assistant
certified ttnoer the eendieiens ef an a~pre.ed tttilizaeion 
pi-en. 
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16} •supervision• means accePting responsibility for. 
and overseeing the medical services of a physician assistant
certified Qy telephone. radio. or in person as frequently as 
the board shall determine is necessary considering the 
location. nature of practice. and experience of the physician 
assistant-certified and the supervising physician. Unless 
otherwise specified by the Board. the constant physical 
presence of the superyising physician is not required. 

(?) "Sttpe~·iaien" rneane el!ll!lll\tn:i:eae:i:ert l!letweeft t!:he 
ph,s:i:e:i:&:rt's ass:i:sl!:&ftt ana l!:he sttpe~:i:s:i:rtg pn,s:i:eian :e~ 
telepherte, ras:i:e, or :i:rt persen as tre~enl!:l) as ene :eeere 
shall eeeermine is neeeesar, eens:i:derirtg ene 1eeaeien, nae~re 
ef praetiee, and e'~er:i:enee ef ehe pn,s:i:eian's assistant and 
the s~pel'ising pft)sieian. 

17l "Utilization plan• means that document whicb 
describes the duties. responsibilities, and scope of practice 
of the physician assistant-certified as delegated by the 
supervising physician and approved by the board. 

(8) "91!::i:lizatien plan" means ehe aeseripeien et t!:he 
attenerie~ sf a physieian's assiseant and his s~e!''is:i:ng 
physiei&ft whieh a6dresses st~peAis:i:en, preteeels, limieaeien 
ef praetiee as te speeialt) and leeatiens, and t!:he delegation 
et htftel!:iene :e, the s~enising phyeieiaft to the p~sieiar~'s 
assisear~e.• 

Auth: Sec. 37·20-201, MCA; IME, Sec. 37-20·202, MCA 

&SASQN: Deleted sections are unnecessary; the same term is 
defined elsewhere. The new definitions clarify and more 
accurately represent current national and statewide standards 
and practices. 

"8.28,1502 BOARP POLICY (1) Ensuring the provision of 
quality health care to the people of Montana shall be the 
primary consideration of the board when administering these 
rules. A ~sie:i:an's assisear~e is ee :ee regaraed as an 
exeer~siert et and nee a sttestil!:~te !era p"'sieian's eare.• 

Auth: Sec. 37-20-201, MCA; IH£, Sec. 37-20-202, MCA 

~: Montana has an ever-increasing need for and use of 
competent non-physician health care providers, especially in 
rural areas. Physician assistants, practicing under the 
supervision of physicians, meet those needs in a larger 
capacity than that of mere •extension of• a physician's care. 
The •extension• concept is archaic and does not accurately 
reflect current needs or practice. 

"8,28.1503 QUALIFICATIONS OF PHYSIC!~ A$SISTANI
CERTIFIED ( l) will remain the same. 

(a) 3 statements of geed me~al enaraete~ written 
personal references; 

(b) a copy of a diploma issued by aft A.I!.A. a physician 
assistant program approved~ flhyeieian's assista'fit 
pre~ram ~ican medical association committee on allied 
health education and accreditation; 

(c) will remain the same. 
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(d) a current certificate issued by the national 
commission on certification of physician~ assistants; 

(e) mMBt a~~ear ee£ere the eeara fer ~ermanent 
eertifieatien and ~~st hawe s~eneering ~H,sieian a~~ear with 
the pH,eieian assistant. 

(2) will remain the same. 
(a) the applicant's professional educational backgr~und; 
(b) the applicant's work experience since completing 

physician assistant training; 
(c) a statement that the applicant has not had a 

eertifieatien as a physieian's assistant physician assistant 
license refused, suspended or revoked by any other state, 
territory, district, or county for reasons which related to 
his ability or morals. 

(3) Fer pt1rpeees ef eeetien 31 i!S 191(3), UCA, the heard 
will aeeept tfie elea!ftiHatien reeegni!led ey the !latierl:al 
C~issieH eH Ph)sieian's Assistants. The board maY require 
the applicant and/or the applicant's supervising physician to 
appear before the board or a representative of the board." 

Auth: Sec. 37·20·201, MCA; JM£, Sec. 37·20·101, 37·20-
402, MCA 

~: The amendments simplify the application and 
credentialing process and provide for better, more informative 
background checks on the physician assistant. 

"8.28,1504 APPLICATION (1) An Aapplicatione for 
certification or for approval of a physician~ assistant~ 
certified utilization plan shall be submitted on forms 
available from the department and received in the board office 
not later than 15 days prior to the next scheduled board 
meeting. 

(2) ~fie fe~ An application for licensure shall be 
signed by the applicant p~sieiaH's assistaHt, the 
s~penisiHg ph:~>sieian, and an) ether ~hy9ieian whe ll'lftY 
supeni9e tfie applieant in the absenee ef tfie supe~i9ing 
ph)aieiarL 

(3) ~he applieatien shall he aeeempanied h). 
(a) a prepesed ~tilizatien plarl:, 
(e) preef ef insuraeilit) ef the ph)eieian's assistant 

fr~ liability fel! his errers, emis9iens, er aetiens. A 
eertified letter is aeeepte.Ble stating the state ph)sieian 
assistant will he ins~red after the eertifieatien is reeeiwea. 

(3) An application for approval of a utilization plan 
shall be signed by the applicant phYsician assistant
certified, the supervising phYsician, and all alternate 
supervising physicians.• 

Auth: Sec. 37-20-201, MCA; ~. Sec. Sec. 37·20·301, 37-
20-402, MCA 

REASQN: The amendments clarify the requirements for both 
certification and utilization plan approval. 

"8,28,1506 UTILIZATION PLAN (1) through (1) (a) (i) will 
remain the same. 
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(ii) the location of the supervising physician's office 
or hospital assignment in relationship to the location where 
the physician~ assistant-certified iatende te •e~f, proposes 
to Practice. 

(b) the physician assistant-certified's proposed scope 
of practice: 

£e) inteaeed preteeele, 
+dt ~ plans for supervision when the supervising 

physician is not available, s~eh as in emergeneies; 
+et ~ any other information which will assist the 

board in determining that the physician~ assistant-certified 
will be adequately supervised. 

(2) When a prepesed ~eili~atien plan intends te pr~ide 
a~therity fer the p~sieian's assistaftte ee assist the 
physieian in a medieal instit~tien, pres£ shall ee s~itted 
indieaeing the eene~rrenee e£ the instit~tien. 

(3) lfften a ~tili~atien plan prspeses dey ee day eentaet 
ey telephene er raeie enly, the plan ~st prewide fer~ in 
persen s~~ey and inspeetien e, the e~e~ising physician e£ 
the ph,sieiaft's assistants' faeility, patient reeerds, and 
s££iee preeed~res ne less £reqmently than enee ~er, 15 
ealendar ~e. 

Ia) A ~eili~aeien pl~ vhieh prepeses s~eh s~pe!wisien 
will be apprewee enly in these eases whieh are deemed 
eempelling by the beard, eensidering, b~e net l~ted te, the 
felle•ing. 

(i) the qmalifieatisne sf the physician's assistant, 
(ii) the prepesed leeatien sf the preetiee, 
(iii) the awailaeility sf ether medical sei~iees, 
(i~) e~eh ether eeneideratiens e£ ~lie need and 

neeessiey deemed apprepriate. 
(4) hs identifieatien tag whieh ~see the te~ "PA,eieiaft 

~sistant" in 16 paint type er larger, ~st be eenspie~e~sl) 
werB by the ~sieian's assistant when •e~ting. 

(SJ ~he patie~e has the right te be treated b) the 
e~e~isin! pnysieian if he is awailable. 

(2) Kben a utilization plan describes remote site 
practice: 

(a) the supervising physician and the physician 
assistant-certified must wort together in direct contact for a 
minimum of two weeks before the physician assistant-certified 
delivers seryices in the remote site: and 

(bl the syperyising physician must inspect the remote 
site. and review patient records and office procedyres at 
least once every 3Q days.• 

Auth: Sec. 37-20-201, MCA; IME, Sec. 37-20-301, MCA 

~: The board is deleting existing subsection (2) because 
proof of medical institution concurrence in physician 
assistant practice is not necessary for board regulation; it 
is a matter that can safely be left to the institution's 
credentialing and privileging process. The current rule 
impermissibly engrafts a requirement not imposed by statute. 
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Existing subsection {3) is being deleted because the 
requirement for on-site supervision every 15 days is often 
unworkable, for example, in satellite settings. The 
regulation effectively prevents the development of part-time 
health care clinics in the small, rural or remote communities 
where health care is most needed. In other settings, the 
amount of supervision can be adequately addressed in the 
particular utilization plan. The proposed new requirement for 
two weeks direct contact is to ensure familiarity in practice 
patterns between the physician assistant-certified and the 
supervising physician. The requirement for at least monthly 
on-site supervision and chart review is to ensure continued 
familiarity and quality control. 

Subsections {4) and {5): This language appears in 
proposed amendments to ARM 8.28.1510 for better rule 
organization. 

"8.28.1507 PROTOCOL (1) A lieeftsed health ea~e 
p~aeeieiefte~ whe weHld ftermall)' be eeli!al:ed ee ea~P) eHt the 
:l:astrHetieas e£ a lieeftBed ph)'Sie:l:a~a ehall be l'~e!!ess:l:enally 
eal:l:gated te ea~~ eHt the instrHetieft ef a pft)'sieiaft's 
assistant wheft the~e :l:s ~easeaaele eaHBe te ael:l:eje e~ the 
praee:l:t:l:eae~ lmews that ehe instr\ieeieas we~e gi•"'eft h)' e~ iB 
eeftSHltatieft with the sHpe~isiftg l!lh)'sieiaft. 

(2) Pft)'sieian's assiseanee whe a~e ftl!ll!lreued a)' the aea~d 
shall l'~ewide a eep) ef the apl!l~S•ea Htili~aeien l!llaB te all 
ethe~ health eare praetitienerB ~il:h wh~ they ~easeftehl} 
eelieoe they will iftte~aet eft a regl!lar haBiB. 
lll ~~ The filing of the utilization plan with a hospital 

or other medical facility where the physician~ assistant~ 
certified will regularly perform his/her f~etiens practice 
will constitute compliance with this rule.• 

Auth: Sec. 37-20-201, MCA; ~. Sec. 37-20-202, ~ 
.i.!U., MCA 

~: The deleted language in subsection {1) and {2) is 
repetitive of statutory language in section 37-20-403, MCA, 
and impermissible engrafts additional, non-statutory 
requirements. The amendment to subsection 3 of this rule 
clarifies the manner in which a physician assistant-certified 
can fulfill the statutory requirement. 

"8.28.1510 INFORMED CQNSENI {1) The patient's informed 
consent for services by a physician~ assistant-certified must 
be obtained in cases of a surgical nature, except for 
emergency care, aaa the l'atieat mHst be iBfermea e£ the 
p~eeeaHres te be pe~fermea a)' the ph)'eieiaft's assist~ftts Hftder 
the ~Hre~is:l:eft e£ the s~pe~isi~ag ~h~eieiaft. 

(2) Except in emergencies and surgical settings. the 
physician assistant-certified must wear an identification tag 
that identifies him or her using the term "physician 
assistant• whenever caring for patients, 

(3l The physician assistant-certified's certificate 
issued by the board. or an accurate and representative copy, 
must be displayed in a conspicuous place in the physician 
assistant-certified's priroary place of practice. 

24-12/24/92 MAR Notice No. 8-28-39 



-2682-

(4) A patient bas the right to he treated by the 
supervising physician instead of the physician assistant
certified if the physician is available.• 

Auth: Sec. 37-20-201, MCA; ~. Sec. 37-20-202, MCA 

~= The language being deleted is redundant. Subsections 
(2) and (3) are proposed because the clear identification of 
physician assistants-certified is desirable to avoid public 
confusion with other health care providers. Subsection (2) 
was previously set forth in ARM 8.28.1506. Subsection(4) was 
also previously set forth in ARM 8.28.1506 but has been placed 
in this more logical place for clarification purposes. 

"8.28.1512 PROHIBITIONS (1) A supervising physician 
shall not permit a physiciani& assistant-certified to 
independently practice medicine. Supervision must be 
maintained at all times. 

(2) a physiciani& assistant-certified shall not: 
(a) maintain or manage an office separate and apart from 

the supervising physician's primary office for treating 
patients unless the board has granted the e~e~isieg 
~~eieiaB e~eeifie ~ermieeiee physician assistant-certified 
authority to eee~lish sHeh as effiee ~; 

(5) inee~eedestl} eill ~atieets er third ~arty earrie~s 
fer se~iees ~rewided, 

(e) iedepesdestl} delegate a easlt aeeigfted te him 8} hie 
e~~e~isieg ~h}sieiaft te aseeher !edioi~Bl, 

(d) lise his same iede~esdeetl) is as, tele~hsfte 
direete~ fer p~lie Hse, ~sis! the title "pft}eieiaft'S 
assietaet" er 'P.A.' er ~ ether term that weHld iedieate 
that he is a ~n,eieiaft'e aesietaftt, 

+e~ 1hL perform acupuncture in any form.-er~ 
(f) preeeHnee a patieet dead is as, settieg.• 
Auth: sec. 37-20-201, MCA; IH£, Sec. 37-20·202, MCA 

EEASQH: Subsection (2) (a) unnecessarily interferes with the 
open and timely provision of health care to Montana citizens, 
especially in communities where the physician assistant
certified may be the only primary health care provider. 

Subsection (2) (b) impermissibly engrafts a prohibition 
not established by statute. See section 37-20-405, MCA, which 
affirmatively states entities which may bill for physician 
assistant service, hut contains no restriction against direct 
billing. The subsection may also impermissibly and 
unconstitutionally interfere with interstate commerce, and is 
not necessary to protect the public. 

Subsection (2) (c) is in conflict with section 37-20-403, 
MCA, which allows physician assistants-certified to delegate 
duties to other health care providers. 

Subsection (2) (f) is not necessary for the protection of 
the public. Physician assistants-certified have training and 
knowledge sufficient to distinguish between life and death. 
The timely management of arrangements for deceased persons 
will be enhanced by allowing physician assistants-certified to 
make the same pronouncement as medical doctors, and coroners 
who are generally laymen. 
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"8.28.1513 SUPERVISION OF MORE THAN ONE PHXSICIAN=B 
A8SISTAN1-CERTIFIED (1) The board may allow a physician to 
supervise more than T gne physician~ assistant-certified only 
upon a eeHel~sioe showing that the physician has ~ the 
ability to aee~aeel' supervise more than T QUe physician~ 
assistant-certified adequately. 

(2) through (d) will remain the same.• 
Auth: sec. 37-20-201, MCA; ~. Sec. 37-20-202, MCA 

&EASQH: Experience has demonstrated that health care 
availability is greatly enhanced when supervising physicians 
can share responsibility for multiple physician assistants, 
and vice versa. 

3. The Board is proposing to repeal ARM 8.28.1509, 
8.28.1511, 8.28.1514, and 8.28.1515. ARM 8.28.1509 is being 
repealed because the rule is in direct conflict with recent 
legislation allowing for physician assistant prescribing. ARM 
8.28.1511 is being repealed because allowable functions are 
set forth in the utilization plan. Delineation by rule here 
is unduly restrictive given the constantly changing field of 
medicine. ARM 8.28.1514 is being repealed because proposed 
new rule III restates in clearer and more specific form the 
circumstances in which a utilization plan approval is 
terminated. ARM 8.28.1515 is being repealed because the 
language is subsumed in proposed new rule III. The authority 
section is 37-20-201, MCA, and the implementing sections are 
37-20-104, 37-20-202 and 37-20-301, MCA. 

4. The proposed new rules will read as follows: 

"I PRESCRIBING/DISPENSING AUTHORITY (1) A physician 
assistant-certified may prescribe, dispense and administer 
medications as allowed by the utilization plan. 

(2) The physician assistant-certified shall record his 
or her federal drug enforcement administration registration 
number with the board as part of the utilization plan. 

(3) The physician assistant-certified's name should be 
reflected as the prescriber on containers of medications 
dispensed upon the prescription of a physician assistant
certified. • 

Auth: Sec. 37-20-201, MCA; ~. Sec. 37-20-404, MCA 

~: Implements recent legislation authorizing physician 
assistants to prescribe legend drugs. 

"II SCOPE OF PRACTICE (1) The scope of practice will 
be generally defined in the utilization plan. Representative 
tasks, duties, and responsibilities will be delineated in a 
standard scope of practice, approved by the Board. The 
physician assistant-certified may carry out such additional 
tasks, duties, and responsibilities as are commensurate with 
the physician assistant-certified's training and experience 
and as are delegated by the supervising physician.• 

Auth: sec. 37-20-202, MCA; !Mf, sec. 37-20-301, MCA 
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~: Provides greater flexibility to Board and supervising 
physician in approving practice within the abilities of a 
physician assistant and reflective of current, developing 
health care practices. 

"III TEBMINATlQN AHP TRAHSFER (1) An approved 
utilization plan is terminated whenever: 

(a) a physician assistant-certified discontinues his 
participation in the utilization plan; or 

(b) the license of the supervising physician is 
suspended or revoked by action of the board. 

(2) An approved utilization plan is suspended whenever 
the supervising physician discontinues his participation 
therein; however, the physician assistant-certified may apply 
to the board to substitute another supervising physician. 

(3) Whenever participation in a utilization plan is 
terminated by either the supervising physician or the 
physician assistant-certified, the supervising physician and 
the physician assistant-certified must each independently 
provide the board with a written explanation of the reason(s) 
participation in the utilization plan was terminated.• 

Auth: Sec. 37·20·201, MCA; 1M2, Sec. 37-20·202, MCA 

~: This rule updates and clarifies old rules 8.28.1514 
and 8.28.1515. 

"IV TRAINING OF STUDBNI PHXSICIAN ASSISTANT$ (1) A 
physician assistant student training in Montana is not 
required to apply for licensure under these rules. 

(2l A physician assistant student must train under the 
supervision of a physician who is licensed or physician 
assistant-certified who is certified in Montana. 

(3) A physician assistant student training in Montana 
must: 

(a) be currently enrolled in a physician assistant 
training program accredited by the American medical 
association; and 

(b) conspicuously wear an identification badge 
indicating that he is a "physician assistant student• whenever 
engaged in patient care activities.• 

Auth: Sec. 37-20-202, MCA; IHf, Sec. 37-20-202, MCA 

~: Implements recent legislation delegating board 
authority to regulate training of student physician assistants 
in Montana. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Board 
of Medical Examiners, Lower Level, Arcade Building, Helena, 
Montana 59620-0407, to be received no later than January 21, 
1993. 
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6. Patricia I. England, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF MEDICAL EXAMINERS 
PETER BURLEIGH, M.D. 
CHAIRMAN 

BY: r2;~.~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNI~BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 14, 1992. 
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 
DBPARTMBNT OF CCMGRCE 

STATE OF MONTANA 

In the matter of tbe proposed 
amendment of rules pertaining 
to ~nations and reciprocity 
licenses 

NOTICE OF PROPOSED AMBNDMBNT 
OF 8.34.414 BXAMINAT70NS 
AND 8. 34. 417 RBCIPR.OCITY 
LICENSES 

NO PUBLIC HBARING CQNTDIP~'l'Et) 

TO: All Interested Persons: 
1. On January 23, 1993, the Board of Nursing Heme 

~nistrators proposes to amend the above-stated rules. 
2. The propose<\ amendments will read as follows: lne)ll 

matter underlined, deleted matter interlinedJ 

"§.34.414 UMfiN!TIQHS 11) through 131 {c) will remain 
the same. 

ltl A ~aasing seere i~ e ... iaatie~ prepareel ~Y e~ 
prefessieael ~aatien se~iee, er tfte aatienal asseeiseieft 
ef lses!!els l!m!! ~sesing ses!'e i:l!l an erea a,eetf eMallliM:t:iS!I 
relatbtg ts tbe Jl!l!8'1.':1:eieft8 el! the IIOftt-a lOft! te!l!'lll eare 
faeilit' lieensing la• ae4 regulstiees •ill ~e te~ired of 
see& IIIPI'lieaftt . 
~ lil Bach applicant shall be required to attain a 

ftftal- passing sCAled score. as deteDJ)ined by the national 
assosiatiop of bo&rda of tx~miners for nuraing home 
administrators, on an of at least 113 raw seere in 
~natio~ prepared by the professional examination service, 
or the national association of boards~~ In ad4itiqn. 
each application muat attain a final score of at least 90\ in 
tbe open book examination relating to the provisions of the 
Montana long-te~ care facility licensing law and regulations. 

(6) will remain the same but will be renumbered (5).• 
Auth: Sec. 37·1-131, 37·1·134, 37-9·201, ~7-9-203, 37· 

9-304, MCA; IM2, Sec. 37·1·134, 37-9-201, 37-9-203, 37·9·301, 
37·9·303, 37-9-304, MCA 

"8.34 417 &EcrPRQCITX LICBHSE$ (1) An application for 
licensure by reciprocity without examination must include a 
signed statement from the examining board of another 
jurisdiction attesting~ 

lAl that the applicant attained a ~n~ raw passing 
~ score. as determined by the national association ot 
boards of examiners for nursing home administrators on an 
examination a~nis~erea prepared by the professional 
examination service or the national association of boards~ and 
eeeHng ferMI 

lbl that the applicant holds a currently valid license 
as a nursing home aaministrator in that jurisdiction. 

(2) will remain the same.• 
Auth: sec. 37-9-201, 37-9-203, MCA; IM£, Sec. 37-9-301, 

37·9-303, MCA 
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REA8QN: The proposed amendments will bring the rules into 
compliance with the request of the National Association of 
Boards of Examiners for Nursing Home Administrators that all 
jurisdictions provide for a standardized, scaled scoring 
system developed by the National Association. The amendments 
will also create more appropriate standards for both licensure 
by examination and licensure by reciprocity. It was pointed 
out to the Board that the scaled score is psycometrically 
sound and supportable based on a role delineation study and 
passpoint setting group. It will also comply with pending 
federal OBRA regulations. 

3. These proposed.amendments would be retroactive to 
October 1, 1992. The retroactive date is provided to comply 
with the request received from the National Association of 
Boards of Examiners for Nursing Home Administrators, during 
the summer of 1992, that the Board change its scoring system 
to provide for a scaled scoring system. RetrQactive 
application of the amendments will increase the number of 
passing examinees from the examination administered in October 
of 1992. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Nursing Home Administrators, 111 North Jackson, P.O. 
Box 200513, Helena, Montana 59620·0513, to be submitted no 
later than January 21, 1993. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Nursing Home Administrators, 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620-
0513, to be received no later than January 21, 1993. 

6. If the board receives requests for a public hearing 
on the proposed amendments from either lOt or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

ANNIE M. BARTOS 
RULE REVIEWER 

BOARD OF NURSING HOME 
ADMINISTRATORS 
MOLLY MUNRO, CHAIRMAN 

BY: ~ 'f,. 1 /Jo;fg 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, December 14, 1992. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to licensure--outfitter exam
ination 

NOTICE OF PROPOSED AMENDMENT 
OF 8.39 .. 503 LICENSURB-
Otl'I'FITTBR 2XAMINATION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on January 23, 1993, the Board of Outfitters proposes 

to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.39.503 LICIN$URB·-OUTflTTBR iXAMINATlQN (1) and (2) 
will remain the same. 

(3) An applicant who has failed the examination shall 
~ be eligible to take the next regularly scheduled 
examination~. l~eoe~. after submitting An ~ updated 
application and new examination fee, an ~fte~eeeee!~l applieaftt 
-, ~eeed~e U1e e..;.ftaeieft ae a~ se'fte!hlec! e-aftl!leieft 
t:'fte~eaf!t:er. 

(4) will remain the same.• 
Auth: sec. 37-1-131. 37-47-201, MCA; ~. Sec. 37-47-

201, 37·47-305, MCA 

&BASQN: ARM 8.30.503(3) delays the process of licensure by 
requiring that applicants wait six months to retake the 
outfitter examination after failure. The amendment will 
eliminate the waiting period. 

3. Interested persons may present their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of OUtfitters, Arcade Building, 111 North Jackson, P.o. 
Box 200513, Helena, Montana 59620·0513, to be received no 
later than 5:00p.m., January 21, 1993. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of OUtfitters, Arcade Building, 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620· 
0513, to be received no later than 5:00p.m., January 21, 
1993. 

5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
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at a later date. Notice of the hearing will he published in 
the Montana Administrative Register. 

BOARD OF OUTFI'I"l'ER.S 
IRVING L. •MAX • CRASE, CHAIRMAN 

BY: o.vfM /1;. ~w.:t:: 
""ANN="'IE:;:--,M~. -:B="AR==ro=s'"",--::CH=I"'E"'F:-:::C"'o-==UN=s=E::-L
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 14, 1992. 
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BEFORE THE BOARD OF FUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the ~atter of the 
amendaent of 
Accreditation Standards: 
Procedures 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 
10.55.601, ACCREDITATION 
STANDARDS: PROCEDURES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 
proposes to amend 
Procedures. 

23, 1993, the 
ARM 10.55.601 

Board of Public 
Accreditation 

Education 
Standards: 

2. The rule as proposed to be amended provides as follows: 

10.55,60:1. ACCREDITATION STANPARDS: PROCEDURES (1) 
through (2) remain the same. 

t~t--~-~--yea~--~&~-~e-~-~~.--aec~edi~a~ioft 
vi!i-~~~~-sehee:I:Le-s~issie~-~-~~rr-re~~~-a"d 
a--pre-r~~--pi-tm--~e~-~i-nq--~-new- el:oeu~r<b-.---'i'he--~a:l::l: 
~epe~~--sha:l:i--~ef:l:ee~--~l'le--~e~i~ed--s~anda~de--1:-l'le--eehee:l:--ie 
c~r~en1:o±y-mee~ift~~--~~~~~-19B9 9Br-~fte-p~eiimifta~y 
p%eft--wi:l:i--ehew--1'1ew--1:ohe--sehee:l:--had--e~gaftized--i1:oe--p:l:aftni"g 
e~~e~1:os~--~-~he-~-~a~-~~.-~-p:l:an-~-dese~i~e 
hew-~fte-~-~rr-mee~-~1\ese-~~ eee~M&e -e££ecl!ive 
in-~~~~-~--~-piafte-wi:I::I:-~~~~-Beeemhe~ 
i-~-eaeh-~-~~~-~~-&~-~~~-ine~~~e~ieft-~-fe~s 
p~eviaed-ey-~fte!ltt---Mr assessl!leM -of-~-p-1-fm--~rr-he-ine:l:l><ie<i-i"' 
l!he---~~iee---~--~---~~~---reee~ftda~~ft---ef 
aeeret!l.i~a~ien-~-l!e--t;he--beard-~-l!ll!h:l:ie-~.---tE££.,
TfifB9~-Repea:I:-Tfif9it 

fott 11.1 Effective on July 1, 1989, schools are required to 
maintain present programs that meet current standards until such 
standards are superseded. In addition, schools are expected to 
maintain current programs that conform to standards which have 
been adopted but have a delayed effective date. 

t5t---B~fee~ive-~-~-~--~~--~~~-Hfteh:l:e,--£e~ 
£inaneia±- ~e:ee13i~,--~~-mee~--tme--re~irel!le~~s--e-~-~-'l:e.,.55.,.T'I:i! 

frttat~--~~55~9~--~~~~~--~.~.~--~cr~--r&~''r~&r--tstt;T~ 
'1:9~55r9B~-~~~~~~--~~~~~-trt;-~~~~-e-~~~-de£erre:l: 
wi1:ol'l-~he-o~£iee-ef-p~b~ie-iftel!rue~ien~ 

14! (al Effective January 1. J,992. schools unable. for 
financial reasons. to meet the requirements of ARM 10.55. 705 
121 ldl. 10.55.712 C2l Cal or 10.55.904 14\ lh) may file an initial 
notice of deferral. with the office of public instruction. 
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Cbl Effective January l. 1994, schools unAble, for 
financial reasons. to meat the requirements of ARM 10.55. 709 
C2l, 10.55.710 C2l. 10.55.902 C5l Cjl or 10.55.903 C2! Cil may 
file an initial notica of deftrrol with the office of Public 
instruction. 

tbt 15<l. Tht notict of .Stftrral must be :filtd on a :form 
provided by the ottice of public instruction and approved by 
the board of public education. 

tet14l The notict of defarral must contain the following 
information: 

(i) through (iv) will reaain the some. 
tetl&l The notice of deferral must be signed by the 

chairman of the school board and in districts with 
superintendents, the superintendent. 

tat ~ Upon the initial :filing of tht notice of 
deferral, the standard(s) will be deterred fox- two school 
yeax-s~ ee...neift~-~~-a~~y-t-af~er-~e-f~~~ft~-ef-~e-"e~~ee~ 
If a school :files a subsequtnt notice of deferx-al on a 
standard(&) alx-eady subject to a deferral, the office of 
public instruction will X"eview the notice and recommend to the 
board of public education whether an additional two-year 
deferral should be granted. 

AUTH: Sec. 20-4-114, MCA IMP: Sec. 20-2-121, MCA 

3. The Boax-d px-oposes this amendment because the board 
has deteX"JDined that under the curx-ent rule a number of schools 
have x-equested deferral even though the rule was not slated to 
go into effect tor several years in the future. This rule 
change would prevent schools from applying tor deferrals prior 
to the yeax- in which the rule becomes affective. 

4. Interested parties may submit their data, 
arguments in writing to Bill Thomas, CbairpeJ:"son, 
PUblic Education, 2500 Broadway, Helena, MT 59620, 
than January 21, 1993. 

views or 
Board of 
no later 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views or arguments 
orally or in wri tinq at a public hearing, they must make 
writttn request tor a hearing and submit this request along 
with any written commtnts they hava to Bill Thomas, 
Chairperson, Board ot Public Education, 2500 Broadway, Helena, 
MT 59620, no latar than January 21, 1993. 

6. If the Board rtceivas requests tor a public hearing on 
the proposed amendment from either 10\ or 25, whichever is less, 
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of the persons who are directly affected by the proposed 
amendment; from the Administrative Code co~ittee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not leas than 25 melllbers who will 
be directly affected, a bearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 51 as thel:'e are 
514 school districts p~:esently in Montana. 

WAYNE CHANAN, EXECUTIVE SECRETARY 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State, 12/14/92. 
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BEFORE THE BOARD OF PUBLIC EDOCA'I'IOK 
or '1'111 STAT! or MONTARA 

In the lllBtter of the 
amend;aent of Student 
Aases-nt 

To: All Interested Persons 

lfOTICE OF PROPOSED AMENm!EN'l' 
OF ARM 10.56.101 STUDENT 
ASSESSMENT 

NO PUBLIC HEARING 
COJITEKPLI.'l'BD 

1. on January 23, 1993, the Board of Public Education 
proposes to amend ARM 10.56.101, Student Assessment. 

2. The rule as proposed to be amended provides as follows: 

10.56.101 STUPENI ASSESSMENT (1) through (2) (a) will 
remain the same. 

(2) (b) not using norm-referenced tests to test in grade 
levels ~ee~, eight and eleven~ or 

(2) (c) using only parts of the approved norm-referenced 
test; have until July 1991 to comply with this subsection. The 
test will be administered to students in grades ~hree!2YL, eight 
and eleven in reading, language arts, math, science, and social 
studies. A spring test will be given and the test date will be 
within the empirical norm date time frame for the selected 
test. If the spring test date falls outside the empirical norm 
date ti111e frame, appropriate interpolated norms must be used. 
All scores will be sent to the office of public instruction with 
the annual fall report in a format specified by the office of 
public instruction and approved by the board of public education. 

(3) through (6) re~~~ain the same. 

AUTH: sec. 20-2-121 IMP: Sec. 20-2-121 

3. The Board proposes to amend this rule to address that 
in many schools grades Jdndergartan through third are multigrade 
classrooms and therefore may not have identifiable third 
graders. The rule change would allow testing to begin in fourth 
grade, which in every school would have students identified as 
fourth graders. 

4, Interested parties may submit their data, views or 
arguments in writing to Bill Thomas, Chairperaon of the Board of 
Public Education, 2500 Broadway, Helena, MT 59620, no later than 
January 2l, 1993. 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views or arguments 
orally 
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or in writing at a public bearing, they .ust .. ke written request 
for a hearing and subait this request along with any written 
co-ants they have to Bill Tho-•, Chairperson of the Board of 
Putllic !d.ucation, 2500 Broadway, Helena, M'l' 59620,· no later than 
January 21, 1993. 

6. :If the Board receives requests for a public bearing on the 
proposed amencDient froa either 10' or 25, whichever is less, of 
the persons who are directly affected by the proposed aaendment; 
froa the Administrative Code CO..ittee of the legislature; from a 
governmental subdivision or aqency; or froa an association having 
not less than 25 aambers who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been deterained to be 51 as 
there are 514 school districts presently in Montana. 

Secretary 

Certified to the Secretary of State, 12/14/92. 

MAR Notice No. 10-3-160 .24-12/24/92 



-2695-

BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the aatter of the amendment 
of Rule 24.9.314, Docuaent format, 
filing and service; and Rule 
24.9.329, Exceptions to proposed 
orders 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMEHDHEHT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on January 23, 1993, the human rights commission 
proposes to amend ARM 24.9.314 and 24.9.329. ARM 24.9.314 
relates to the format, filing and service of documents in a 
contested case before the commission. ARM 24.9.329 relates to 
the procedures for the filing of exceptions to a bearing 
examiner's proposed order in a contested case prior to 
consideration of that proposed order by the Commission. 

2. The rules as proposed to be amended provide as 
follows: 

24.9.314 DOCUMENT fORMAT. FILING AND SERVICE 
(1)-(3) ,Remain the same. 
(4) Parties shall submit the original or original copy 

and one copy siK espies of all submissions for the record~ 
until entry of the proposed order. unless Otherwise directed 
by the commission or its hearing examiner. After a proposed 
order has been entered. parties shall Submit the original or 
original copy and six copies of all SUbmissions unless 
otberwise directed by the commission. Ift lie~ sf ~he 
l!'a...,il!'aeft~ tihat. sill espies ef siH!IIIieaiefte be fileli 19y t:he 
par~iee 1 ~e ee-ieeieft 81!' it.e hearift., eHamiftar 111ay reEfliil!'e a 
paRy tilin'!J eneept.iene ile any prepeeeli erlie• t:e file 
e~!fieiew.t: BB!Iiee sf t.he reeel!'li as 111ay 19e l!'84fllil!'eli fa!' 
!ll!'&eeeliift.,e befal!'e the ee .. ieeiefto 

(5)-(6)· Remain the same. 
C7l Filing of a facsimile copy of a document of no more 

tban 20 Dages. which is an exact duplicate of the original. 
shall meet tbe filing requirements of these rules if the 
facsimile copy is followed within 5 days by filing of tbe 
original or original copy of the document and required copies. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, 
MCA. 

24.9.329 EXCEPIIQNS TO PRQPOSEO ORPER (1) Following entry 
of a p~oposed order in a contested case and prior to 
consideration of that order by the commission, parties 
adversely affected by the proposed order shall have the 
opportunity to file exceptions, present briefs and p~esent 
oral argument as provided by this rule. 
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(al Qnet a prppoatd ordar is entert4 in a coutesttd cast. 
all parties shall tbertafttr suhgit an 0riqinal 0r original 
copy and aix cgpi•• 0t all submissions tor tbe rtc0rd unlt•• 
otherwise directed by tbe commission. Tbe commission staff 
maY reiect and return any submission which does not include 
th' required numblr of capita. 

(2\ Pyrsuant t 0 2-4-621C3l. MCA. tbe cgmmisaion in its 
final order may reject or mgdifY the conclusions of law And 
interptttations of a4ministrativt rults in the proposed ordet 
but may not reitct or mqdify the findings of fact unless the 
cgmmisaion first teviews tbe complete recotd. Tb• commission 
may accept or re4uce any rtcom;tnded AWArd or penalty but may 
not increase it without reviewing tbe complete record. 

!al Unless all parties stipulate otherwiae. a party 
tiling exceptions requiring cowmiasign review of the complete 
record. must file six cQPies gf all c0ntaste4 case pre-hearing 
SUbmissions. bearing exbibits. a transcript of tb• hearing. 
all post-hearing sub;issions and tbe proposed Order. 

Cbl A part¥ filing exceptions ngt teaUirinq comai1sion 
teview of the complete record must tile six cgpies gf all 
pgrtions of the contested case re£ord. including the prgposeg 
order. required for tbe co;mission•s review gf tbe txceptions . 

.Lll. ( i!) lA\eR a pa!'ey iRi>eRils es 111ake etlsep~ieft ee a 
eeRel~eieR et law 1 aRil e..-issieft re¥iBW will fte~ re~ire a 
re¥iew ef a e!'afteeripe ef hearift! If a PArtY mating exceptigns 
dots not intend to file a transcript of the hearing, the party 
must file and serve the exceptions~ ~ a supporting brief An& 
the portions of tbe record required for commi11ion review of 
the exceptions within 20 days of service the lla~e at Bfti>ry of 
the proposed order. Any opposing party ~ust file and serve an 
answer brief within 10 days of service of the exceptions and 
supporting brief. The party ~aking exceptions must file and 
serve any reply brief within 10 days of service of the answer 
brief. 

1il (l) Wfteft a parby iRteRile -e file et~eeptiefte ee a 
fiRiliRf ef faee er te a eeftel~eieft ef law al'lt ee.mieeieft 
re~lew will re~ire a erafteeript ef hearil'lf aftlll It a party 
making exceptions intends fpr tbe cgmaiafion to review a 
tran1cript of tht bearing and: 

(a) a transcript of tb§ bearing bas been prepared ADa 
filed With tht cgmaission prior to issuance of the proposed 
order, the party ~ust file and serve the exceptions~~ a 
supporting brief and tb• rtCOrd within 20 days of tee date ef 
eftt!'y 1eryice of the proposed order. Any opposing party must 
file and serve an answer brief within 10 days of service of 
the exceptions and supporting brief. The party making 
exceptions must file and serve any reply brief within 10 days 
of service ot the answer brief. 

(b) a transcript of tnt hearing bas not been prepared And 
~ prior to issuance of the proposed order, 

Cil witbin 20 days of service Qf the prgpQsed ordet. 4!fte 
A party mAking exceptiont must file a notice of intent to file 
exceptions stating tbat cqmmission reyiey of a transcript of 
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tbe hearing is required. wiekiR 29 days sf ~e date af efttry 
af the pPapssed sreep, 

1iil After the notice of intent to file exceptions is 
filed, ~ A party making exceptions must arrange for 
preparation of a transcript of the hearing at his or her own 
expense. The party making exceptions must file an original 
and six copies of the transcript with the commission within 40 
days of ehe date ef filing ef the notice of intent to file 
exceptions. 

iiiil If ee~ partiea more tban one party give§ notice of 
intent to file exceptions, ~ all PArties aaking exceptions 
which require review of a transcript of tbe hearing must share 
equally in the cost of the transcript and copies. 

lixl ~ A party making exceptions must file the 
exceptions. &ftd a supporting brief and tbe record within 20 
days of the date of filing the transcript. Any opposing party 
must file and serve an answer brief within 10 days of service 
of the exceptions and supporting brief. The party making 
exceptions must file and serve any reply brief within 10 days 
of service of the answer brief. 

(4)-(5) Remain the same. 
(6) ~e eemmiaeien deeae the failure af a pa•ey te t~ely 

f~e a erief in euppert ef eKeeptiene te ee a waiver ef the 
ri!ht te eral ar~ent ana will net hear ar~ent in eueh 
eaeee. Hewever 1 if a party wbe hae filed eueepeiene fails te 
timel) file a euppertin' erie£ 1 any eppesing party ••) re~est 
pe~iaaien frea ehe ee .. iaeien te euemit a erief ift eppeeitien 
te the eMeepeiene. If a party mlking exceptions fails to file 
a brief in support of exceptions within the time provided by 
this rule. or within any extension of time granted. any 
opposing party may move to strike the exceptions. If an 
opposing party fails to tile a brief in opposition to 
excepti0ns within the time provided by this rule. or within 
any extension of time granted. tbat party wjll n0t be heard at 
oral argument except by permission of the cgmmjssjQn. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, 

3. The commission proposes to amend ARM 24.9.314 to 
eliminate the need for parties to file multiple copies of 
submissions for the record prior to commission review of a 
proposed order when it becomes necessary for the parties to 
file sufficient copies of documents for each commission member 
to receive a copy. The commission also proposes to amend ARM 
24.9.314 to clarify that filing requirements may be met 
through the filing of a facsimile followed by an original. 
The commission proposes to amend ARM 24.9.329 to clarify that 
parties making exceptions must file an original and six copies 
ot all submissions eo that each commission member will have a 
copy of the record, to clarify the standard of review of 
exceptions to proposed orders, to allow parties to stipulate 
that commission review will not require review of the complete 
record, to clarity the procedures for filing a hearing 
transcript and to provide a procedure when a party does not 
timely file a brief. 
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4, Inte~ested pa~ies may submit thei~ data, views o~ 
a~~ents on the p~oposed rulemaking in ~iting to the Montana 
Human Rights Commission, P.O. Sox 1728, Helena, MT 59624-1728, 
no later than January 21, 1993. 

5. If a person who is di~ectly affected by the proposed 
rulemaking wishes to express data, views or ar~ents o~ally 
or in ~iting at a public hearing, the person must make 
written request for a hearing and submit this request along 
with any written co~ents to the Montana Human Rights 
co~ission, P.O. Box 1728, Helena, MT 59624-1728, no later 
than January 21, 1993. 

6. If the agency receives reque~ts for a public hearing 
on the proposed rulemaking from either lOt or 25, whichever, 
is less, of the persons who are directly affected by the 
proposed amendments, from the administrative code committee of 
the legislature, from a governmental subdivision or agency, or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directLy affected has been determined to be more than 25 
persons based upon the number of potential pa~ies to cases in 
Montana. 

MONTANA HUMAN RIGHTS COMMISSION 
JOHN a. KUHR, CHAIRPERSON 

By: ~at~L ~471.{ 
ADMINISTRATOR 
HUMAN RIGHTS COMMISSION STAFF 

Certified to the Secretary of State December 14, 1992. 

I certify that I have been appointed by the head of the 
Department of Labor and Industry to review departmental 
rulemaking notices and that I have reviewed this rulemaking 
notice pursuant to section 2-4-110, MCA. 

David scott 
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8EFOR£ THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of New Rules and 
Amendments to Existing Rules 
Regarding Telec~nications 
Services and General Utility 
Tariff and Price List Filing 
Require .. nts; and Repeal of 
Rule 38.5.3340. 

TO: All Intere1ted Persons 

NOTICE OF PUBLIC HEARING 
ON ADOPTION AND AMENDMENT 
OF TELECOMMUNICATIONS 
RULES AND UTILITY TARIFF 
FILING REQUIREMENTS AND 
REPEAL OF ARM 38.5.3340 

l. On February 23, 19 9 3 at 9: 00 a.m. in the Bollinger 
Hearing Room, Montana Public Service Commission, 1701 Prospect 
Avenue, Helena, MontaRa, a hearinq will be held to consider 
the propoaals identified above. 

2. The rules proposed to be amended provide as follows: 

FILING FEES AND COP-
IES 

for 
sha 
ars 

38.5.2703 NOTICE (1) Any peuoniimn!oi£oration or 
organi%ation wishing to be on ~he a c s~onle teleco
mmunications mailing list shall submit their name and address, 
in writing, to the Assistant Administrator, Utility Division, 
Montana Public Service Commission, 1701 Prospect Avenue, P.O. 
Box 202601, Helena, Montana 59620-2601, and clearly indi
cate, by reference to this rule, that they want to be on ~he 
~ telecommunications mailing list. A yearly fee wiii 
!!!!Y be charged to recover the cost of this service. AUTH: 
Sec. 69-3-822, MCA; IMP, Sees. 69-3-803(3) and 69-3-807, MCA 

38.5.2715 RELAXED FORBEARANCE H+ ARy 4!odeeelllllll!ft!:ea
~!:eft\!l prev±der m~:~y app'l"y ~e the eo111111!:es±eft fer ferl!oearaftee 
!!!rem re~l!ia4!o±eft~ ~he eemm±ss±eft shaii dete!!'lll!:fte it terl!oear±ft~ 
from re~l!iett±eft wol!id tae±i±tete eempet±4!o±oft~ ~he etppi±eettioft 
sheii he verified eftd eol\4!oeift 4!ohe foiiewift~ iftfer~~~etioft~ 
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-----~at--~he 11ame a11a ac!lc!lreee ef ~he app~~ea11~~ 
-----~bt--a c!leser!:p~~e~~ of ~he serv~ee ~e be offeree!~ al'lc!i ~he 
foe~i~~~ee ~sea ~e offer ~he eerv~ee~ 
-----~et--~he 11ame ana aac!lreee of ~he e~s~omer ~e be eerYed~ 
-----~st--~he marke~ area ~o be serves~ 
-----~et--~he par~y or par~~ee effer~l'l~ e!:m~iar a~~erna~~ve 
serv!:ee ~e ~he e~e~emer~ 
-----~ft--a deserip~~eft ef ~he a~~er11a~~ve eerviee offeree and 
~he marke~ area~ Cl'la 
-----~gt--a~~ a££~aav~~ ver!:f~ec!l by ~he e~e~emer ~e be servec!lr 
een~aiftift~'t' 
-----~~t-- a aeeer~p~~eft o£ ~he ~ypee ef eerv:i:eee eo~'!Jh~ by 
~he e~e~omerT 
-----~~~t- a s~a~-en~ ~he~ ~he e~s~emer :has reee~vec!l a b~c!l 
from a11 ai~er11a~~ve prov~der fer s~eh servieesT 
-----~iiit- ~:he names~et of ~he ai~er11a~ive provic!ier~st e~mi~
~~ng ~he biafstT ana 
-----~ivt- ~he ~ypes of serviees efferec!l ~~~ ~he bic!i~stv 
-----~ht-- A eer~~fiea~e of ser¥!:ee "''erH~y!:ft~ eemp~~anee w~th 
s~eee~ien fat.,. 
-----~~t--~he ee~seie11 may re~ire e~her inferma~ien ~ha~ is 
reasenabiy reie~ec!l ~e ele~erm!:ne ~he ettie~enee e£ aft -~~erna
~~ve offer etteep~ !:11£erma~~en re~a~i~~~ ~e ~e eee~ of previa
~~~~ ~e eervieev 
-----~at--When e ~eiee-~l'liea~~efte prev~c!ler fiies a ferbear
al'lee app~iea~ieft w:i:~:h ~:he eemMiee~ei'IT i~ -e~ sbl~~~aftee~s~y 
me~~ eep~ee ef ~e appi~ee~ien ~e e~i pereeftl!l efte en~i~~ee en 
~he ~eieeemm~~~~ee~iene 111aiH•ng iie~ eeeabiiehec!l by ARM 
~s ... s.,.a;e~ ... 
-----f~t--~he e~seieft4e ae~e~ftatiel'l shaii be based 01'1 ~he 
exie~e11ee of a viebie e-pe~~~ive offer.,. '!!he ee'l:eeellllll~niee
~iene eerv~ee prev~c!ier eeeld:n!J ferbearel'lee :has ~:he b~rc!ieft of 
eeeab'l:ie:h~119 ~ha~ a v~ab~e eeape~i~ive offer ex~s~sv 
-----~+t--'Phe ee~se~en ehe'l:i approve er ae11y ~e opp~ieae~en 
vi~~~~ iS says ef reee~p~ e£ ~he ee111pie~ec!l eppH:ea~ieftT i£ 
~he ee111111issien ~ekes 1'10 ae~ieft within iS dayer ~he appi~ea~ieft 
ie gre11~edv 

(1) An telecommunications to the com-
or forbearance o regu at1on for purposes o negot1at-

commission containiM all of the following informa-

of the telecommunications pro-
vider 

telephone number of the custom-
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same 

frem anot er te 
pr:~.ce 1sts for 
sion. 
-----(e) the name 
native prov:~. er re erre to 

tion reru re y subsectJ.on ) sha : 
(a be verified under oath in 

service (s) 
erences to 
et area to 

the informa-

with Montana 
law, si-6-ioi et seq., MCA; 

(b) be served by mail on all persons and entities on the 
commission's forbearance mailin list on the same da that it 
is iled w:~.th the comm ss:~.on; and 

(c) include a certificate of service veri£ in service 
as re1u1red 1n su sect1on . 

4) If a complete application is filed and served in 
full compliance with the above requirements, the application 
shall be deemed automatically granted one Ill day after the 
date of filing, without the necessity of formal commission ac
tion. Approval shall authorize the provider to negotiate 
rates with the customer without regard to its tariffs or price 
lists. 
---ra) The a denied 
if it 1s 1ncom :~.naccurate or 

above shall be 
date that the a -
ulent at the t~e 

it was filed. 
(5) The commission reserves the right to investigate, re-

uest additional information or hold hearin s at an time re
qard:~.ng forbearance app J.cat:~.ons, negot:~.at:~.ons, contracts or 
the service and rates rovided to forbearance customers. The 
comm:~.ss:~.on may amend the terms or a Just the rates o any or
bearance contract; or order such other relief as may be appro
priate. If the commission determines that the rates char'i'ed 
under forbearance contracts were or are below costs it rna J.s
sue appropriate orders to ensure that the provider s share ald
ers, and not ratepayers, are responsible for any costs not re
covered through the contract rates. AUTH: Sec. 69-3-822, 
MCA; IMP, Sec. 69-3-808, MCA 

38.5.2716 P~b~N6 9P NB69~iA~BB eeN~RAe~ FORBEARANCE 
CONTRACTS ( 1) After no~!:f!:ea~!:eft ~he:~ forbearance is 
grantedL the telecommunications serv!:ee provider may nego
tiate with a the customer for the provision of the ser-
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vice (s) without regard to its filed tariffs or price 
list~ Within ten days e~ after reaching a final con
tract or agreement, er e~l\er CY!teertee ef ~1\e serYiee ~e be 
preYieee~ the telecommunications provider shall file ~ 
the commission: 

(a) A copy of the final contract or agreement; and 
(b) The charges and conditions of serv~ce. 
(2) rf rte eert~rse~ is resel\ee ~1\e ~e~eeemmartiea~ierts 

previae!' mas~ l'le~i~y ~he eemmissiert !:1'1 wr!:~!:rtg.,- For the 
term of the contract, the telecommunications provider may pro
vide service ursuant to the contract rates without re ard to 
the rates in its tarif s or r~ce l~sts. However, the rovid
er rema~ns oun b all other service terms and cond~t~ons ~n 
its tar~£ s and price ~sts, and all other apphcable provi
sions of law. 

(3) If a contract or a reement is not finalized with the 
customer w~th~n s~xty ) days after the orbearance applica
tion is ~ranted, the ~rovider shall immediately file a status 
report w~th the comm~ss~on, ind~cating whether negotiations 
are continuing or whether the customer has reached an agree
ment with an alternative provider. Additional reports shall 
be filed every 6o days thereafter, if any chanr?r has oc
curred. AUTH: Sec. 69-3-822, MCA; IMP, Sec. 69-3-8 S 

38.5. 3302 DEFINITIONS In the interpretation of these 
rules, the following definitions shall be used: 

(1) through (2) Remain the same. 
(3) "Carrier" means any exchange carrierL er inter

exchange carrier, operator service provider, inmate calling 
provider or other telecommunications provider. 

(4) through (22) Remain the same. 
AUTH: Sec. 69-3-103, MCA; IMP, Sees. 69-3-102 and 69-3-201, 
MCA 

38.5.3331 BUSINESS OFFICES AND TOLL-FREE TELEPHONE IN
FORMATION (1) Each carrier, operator service provider and 
inmate calling provider must have at least one business of
fice to provide customers and others with access to personnel 
who can provide information on services and rates, accept and 
process service applications, explain customers' bills, adjust 
errors, and generally represent the carrier. If one business 
office serves several exchanges or states, toll-free calling 
to that office must be provided and the office must be staffed 
during Montana business hours. Local exchange companies shall 
also provide a toll-free number for other carriersT on bills 
rendered on behalf of ~1\e l'>f\M 3-&.,.5.,.~3-49 carriers, operator 
service providers and inmate calling providers, arte !tft~er
eMel\artge carriers~ and upon request of callers. AUTH: Sec. 
69-3-103, MCA; ~, Sees. 69-3-102 and 69-3-201, MCA 

38.5.3332 CUSTOMER BILLING (1) through (1) (a) (ii) Re-
main the same. 

(iii) the toll-free telephone number of 
business office serving the customer; 
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(iv) through (4) Remain the same. 
(5) Billing. Telecommunications service regulated by 

the Montana public service ·commission cannot be denied or ter
minated because of nonpayment for nonregulated services or ser
vices provided by other carriers, except for other carrier's 
regulated services that cannot be disconnected or discontinued 
separate from local service. A telecommunications provider's 
bill to its customer shall clearly distinguish between l!tet.h 
regulated and nonregulated service and ~ariH!ed and de~arif
Eed serYiee. Regulated and nonregulated service may appear 

the same bill but must be presented as separate line 

Remains the same. 
Late billing. If a carrier fails to bill a customer 

38.5.3337 PAY TELEPHONES (1) through (3) Remain the 
same. 

tat--Baeh exehant!f" earr~"r !!ha3:3: fi3:" an annl'la3: rO!per'h 
wit)\ 'hhe eemmis!!ien; 3:is'hint!f 'hhe pay 'he3:ephenes wi'hhin i'hs ; .. -
risdie~ien whieh are ne'h in eemp3:ianee wi'hh app3:ieab3:e t.eri££ 
ref!l'liremenes en fiie wieh '!he eemmiesienT Senel'lrrel'!'h.ly wi'hh 
ehe £ilil'l'!f ef 'hhe l!tl'll'lt!e3: repere; eaeh exehal'!~e carrier shail:'!: 
serYe l'le'hi£iee'hiel'l ef neneempiianee al'ld pe'hel'l'hiai termin!l'hiel'l 
l'lpen eaeh ewner ef sl'leh pay ee3:ephenesT ~£ ehe pay ee3:ephenes 
en the annl'la3: repert ere net brel'lght into £1!3::3:: eemp3:ia!'lee wieh
in ehirty f:;9t days £e3:3:ewing netifieeeiel'l e£ ehe ewl'lers e£ 
said pay eeiephenes; ehe e.~tehen~e earrier sha3:3: i:mmediaee3:y 
te~inaee se1'Yiee ehereteT ~he preYieiens e£ this rl'lle and ap
p3:ieal!t3:e eal:'if£1!! 1!!1ha3:3: :be il'tell'lded il't the l'tetiee sel't'h 'he the 
pay ~e3:ephel'te ewl'tel:'ST 

( 4) All carrier-owned and customer-owned pay telephones 
are required to provide emergency call routing services as re
quired by ARM (Rule XXVII). 

(5) All carrier-owned and customer-owned pay telephones 
are prohibited from call blocking, as defined in ARM (RUle 
I {2) (b)) • 

( 6) All carrier-owned and customer-owned pay telephones 
are re uired to enable o erator service roviders to com£.!y 
with ARM Ru es II, V an XXVII . 

( 7) All carrier-owned and customer-owned pay telephones 
are re uired to enable inmate callin roviders to com 1 with 
ARM (Rule VIII 
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38.5,3338 AUTOMATIC DIALING - ANNOUNCING DEVICES 
(l) (a) through (e) Remain the same. 
(2) This eee~~en rule should not be construed to ap

ply to any automatic seCUrity device installed at the request 
of ~he ~ tenant or owner of ~he premises for security, 
emergency, health, environmental, or other monitoring purpos
es. 

(3) All use of automatic dialinq-announcinq devices must 
compll with 45-8-216, MCA and 47 u.s.c. s227. 

af (4) If ~he an automat1C dialing announcing 
device user-fails to co111ply with the provisions of this see
~~en ~. the exchange carrier providing originating ser
vice 111ust refuse to provide service after notice is given un
til the noncompliance is remedied. AUTH: Sec. 69-3-103, MCA; 
~. Sees. 69-3-102 and 69-3-201, MCA 

3. The rules proposed to be adopted provide as follows: 
Operator Service Provider Rules 

RULE I, DEFINITIONS ( l) The provisions of this sub
chapter shall apply to all operator service providers which 
provide intrastate "regulated teleco111111unications services" in 
Montana as defined in the Montana Telec0111111unications Act, S69-
3-801 et seq., MCA. Operator service providers must comply 
with all provisions of these rules on all intrastate telephone 
calls. Federal laws are applicable to interstate calls. 

(2) As used in these rules: 
(a) •operator service provider" means any person, firm 

or entity which provides any automated or live assistance to a 
consumer to arrange for billing or completion, or both, of an 
intrastate telephone call through a method other than: 

(i) automatic completion with billing to the telephone 
from which the call originated, or 

(ii) completion through an access code used by the consum
er, with billing to an account previously established with the 
carrier by the consumer. 
The term "operator service provider" shall exclude "inmate 
calling provider" as that term is defined in ARM (Rule 
VIII(l)), except as may otherwise be provided by rule or com
mission order. 
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(b) ~call blocking" means prohibiting or restricting a 
consumer's access to a carrier which offers service in the 
same local exchange area by means of equal access or an access 
code, including but not limited to 1-800, 950-XXXX, and 
lOXXX-0+ dialing sequences. 

(c) "Call splashing" means the transfer of a telephone 
call from an operator service provider to another operator ser
vice provider or carrier in such a manner that the subsequent 
provider or carrier is unable or unwilling to determine the lo
cation of the origination of the call and, because of such :in
ability or unwillingness, is prevented from billing the call 
on the basis of such location. AUTH: Sees. 69-3-103 and £9-
3-822, MCA: ~, Sees. 69-3-102, 69-3-201 and 69-3-802, MCA 

RULE II. GENERAL REQUIREMENTS ( 1) Each operator ser
vice provider must: 

(a) Identify itself, audibly and distinctly, to the con
sumer at the beginning of each telephone call and before the 
consumer incurs any charges. Each operator service provider 
must also identify itself to the called party on collect 
calls, and to the billed party when verifying third party 
billed calls. 

(b) Upon request, fully and immediately disclose to the 
consumer, at no charge, a quotation of the rates and charges 
for a call, the provider's method of collecting its charges, a 
description of the provider's method of resolving consumer com
plaints, a toll-free telephone number which can be used to re
port complaints to the provider, and all other requested infor
mation pertinent to the consumer's use of the provider's ser
vices. 

(c) Permit the consumer to terminate the telephone call 
at no charge before the call is connected to the called par
ty. 

(2) Bills for operator service provider calls must be 
sent to the person responsible for payment within 30 days af
ter the calls are made. 

(3) All operator service providers must connect the con
sumer to the local exchange company operator upon request, at 
no charge. 

(4) The name, address and toll-free telephone number of 
the operator service provider must appear on all bills to con
sumers containing charges for the operator service provider's 
services. 

(5) When a caller seeks to charge a call on a calling 
card or credit card other than one issued by the operator ser
vice provider, the caller shall be informed that the operator 
service provider's rates will apply, and the caller must be 
given a quotation of the applicable rates before the call is 
connected. 

(6) Unless otherwise specifically provided by commission 
rule or order, all operator service providers must comply with 
all regulatory requirements imposed by Montana state statutes 
and rules, including but not limited to the Montana Telecommun
ications Act (§69-3-801 et seq., MCA), the Montana telecommun-
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ications service standards (ARM 38.5.3301 et seq .. ) and the Mon
tana Telecommunications Act Rules (ARM 38.5.2701 et seq.). 
AUTH: Sees. 69-3-103 and 69-3-822, MCA; IMP, Sees. 69-3-
102, 69-3-201 and 69-3-802, MCA 

RULE III. CALL BLOCKING PROHIBITED ( 1) All agree
ments or contracts between an operator service provider and an 
owner of a pay telephone instrument or private telecommunica
tions system must contain a provision which prohibits call 
blocking. This requirement applies to all contracts or agree
ments entered into after the effective date of this rule; how
ever, all operator service providers must comply with subsec
tion (2) of this rule at all times, including during the re
maining term of all existing contracts and agreements. 

(2) Operator service providers are prohibited from re
quiring or providing call blocking at any telephone instru
ment. Operator service providers are prohibited from offering 
service at any telephone instrument where call blocking ex
ists. AUTH: Sees. 69-3-103 and 69-3-822, MCA; IMP, Sees. 
69-3-102, 69-3-201 and 69-3-802, MCA --

RULE IV. CALL SPLASHING PROHIBITED (1) Call splash
ing is prohibited, except as prov1ded 1n subsection (2). 

(2) Call splashing is only permitted after: 
(a) The consumer requests to be transferred to another 

carrier or provider, 
(b) The consumer is informed prior to incurring any 

charges that the rates for the call may not reflect the rates 
from the actual originating location, and 

(c) The consumer then consents to be transferred. 
(3) Operator service providers shall not bill for a call 

that does not reflect the location of the origination of the 
call, except for calls completed pursuant to subsection (2). 
AUTH: Sees. 69-3-103 and 69-3-822, MCA; IMP, Sees. 69-3-
102, 69-3-201 and 69-3-802, MCA -

RULE V. EMERGENCY CALL ROUTING ( 1) Upon receipt of 
any emergency telephone call, an operator service provider 
must immediately provide emergency call routing service in ac
cordance with the requirements of ARM (Rule XXVII). 

(2) An operator service provider is prohibited from re
ceiving "0-" calls from a telephone instrument unless the oper
ator service provider complies with all provisions of this 
rule and ARM (Rule XXVII). If an operator service provider is 
unable to comply with this rule and ARM (Rule XXVII), all "0-" 
calls must be automatically and immediately routed to the lo
cal exchange company operator. AUTH: Sees. 69-3-103 and 69-
3-822, MCA; ~. Sees. 69-3-102, 69-3-201 and 69-3-802, MCA 

RULE VI. DUTY TO INFORM (1) All operator service pro
viders must inform the owners of telephone instruments where 
they provide service of the requirements of this subchapter 
and ARM (Rules IX and XXVII). AUTH: Sees. 69-3-103 and 69-3-
822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-802, MCA 
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RULE VII. DENIAL OF SERVICE (1) If an operator ser-
vice provider subscriber, such as a pay telephone owner, mo
tel, hotel, hospital, university, public transportation facili
ty, or any private telecommunications system, operates a tele
phone instrument which fails to comply with any provision of 
ARM (Rules I through V, IX or XXVII), the local exchange compa
ny which provides the subscriber with originating telephone 
service must refuse to provide service, after notice, until 
the subscriber's telephone instruments are in full compli
ance. AUTH: sees. 69-3-103 and 69-3-822, MCA; IMP, Sees. 
69-3-102, 69-3-201 and 69-3-802, MCA -

RULE VIII. INMATE CALLING PROVIDERS (1) As used in 
this rule, "inmate calling provider" means a carrier or opera
tor service provider which provides regulated telecommunica
tions services by means of coin or coinless pay telephones for 
the use of inmates in correctional facilities. 

(2) Inmate calling providers must: 
(a) Comply with the provisions and requirements applica

ble to operator service providers contained in ARM (Rules 
II(1),(2),(4),(5) and (6), IV and Vl. Call blocking is permit
ted. 

(b) On collect calls, the operator must obtain a posi
tive response from the called party of his or her willingness 
to accept the charges prior to connecting the call and begin
ning to charge for it. Positive response means either verbal 
acceptance or a pulse/tone-generated positive response. If no 
positive response is received, the inmate calling provider 
must terminate the call and no charge will ensue. 

(3) Inmate calling providers are exempt from the provi
sions of this subchapter, except as provided in this rule or 
as provided in federal statutes and regulations. 

(4) Unless otherwise specifically provided by commission 
rule or order, all inmate calling providers must comply with 
all regulatory requirements imposed by Montana state statutes 
and rules, including but not limited to the Montana Telecommun
ications Act (S69-3-801 et seq., MCA), the Montana telecommun
ications service standards (ARM 38.5.3301 et seq.) and the Mon
tana Telecommunications Act Rules (ARM 38.5.2701 et seq.). 
AUTH: Sees. 69-3-103 and 69-3-822, MCA; IMP, Sees. 69-3-
102, 69-3-201 and 69-3-802, MCA ---

RULE IX. UNANSWERED CALLS (1) All carriers, opera·tor 
service providers and inmate calling providers are prohibited 
from charging consumers any amount for incomplete or unan
swered telephone calls. AUTH: Sees. 69-3-103 and 69-3-8 22, 
MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-802, MCA 

Interexchange Carriers 
RULE X. APPLICABILITY ( 1) The rules in this subchap

ter govern the adjustment of rates and set other regulatory re
quirements for intrastate interexchange carriers subject to 
the jurisdiction of the Montana public service commission. 
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(2) For purposes of this subchapter, "interexchange car
riers• include AT•T, MCI, Sprint, Touch America, American 
Sharecom and all other co~n carriers which provide intraLATA 
or interLATA regulated telec0111111unications service, but do not 
also provide local exchange service. 

(3) Unless otherwise specifically provided by c0111111ission 
rule or order, interexchange carriers must comply with all reg
ulatory requirements imposed by Montana state statutes and 
rules, including but not limited to the Montana Telecommunica
tions Act (S69-3-80l et seq., MCA), the Montana telecommunica
tions service standards (ARM 38.5.3301 et seq.) and the Mon
tana Telecommunications Act Rules (ARM 38.5.2701 et seq.). 
AUTB: Sees. 69-3-103 and 69-3-822, MCA1 IMP, Sees. 69-3-
102, 69-3-201 and 69-3-801 ~·· MCA ----

Rm.E XI. TARIFFS AND MAXIMUM ALLOWABLE RATES (1) All 
interexchange carriers must maintain tariffs on file and ap
proved by the commission. The tariffs must include •maximum 
a~lowable rates• and terms, conditions and descriptions of all 
intrastate regulated teleco..unications services offered by 
the interexchanqe carrier in Montana. The •maximum allowable 
rate• which shall be listed in the tariff for each service, is 
the maximum rate which can be charged pursuant to a price list 
filed pursuant to ARM (Rule XII). 

(2) Tariffs can only be changed by commission order, fol
lowing the applicable notice and procedural requirements of Ti
tle 69, MCA, and the Montana Administrative Procedure Act, Ti
tle 2, chapter 4, MCA. 

(3) Tariffs must be filed and maintained as "schedules• 
in 569-3-301, MCA. AUTH: Sees. 69-3-103 and 69-3-822, MCA; 
IMP, Sees. 69-3-102, 69-3-201, 69-3-301 and 69-3-801 et 
!£S·• MCA -

RULE XII. PRICE LISTS (1) In addition to the tariffs 
required in ARM (Rule XI), interexchange carriers must main
tain a separate set of price lista on file with the commis
sion, which contain a brief description and the actual rates 
charged consumers, for all intrastate regulated telecommunica
tions services offered by the interexchange carrier in Mon
tana. The description can be a brief summary of the detailed 
terms and conditions for the service found in the tariff, but 
must be consistent with the tariff. 

(2) The rate in the price list can never exceed the "max
imum allowable rate" contained in the approved tariff for the 
service. The price list rates shall be the only rates lawful
ly charged consumers. 

(3) Price lists cannot alter the terms and conditions 
contained in the tariff for the service. 

(4) Price lists must be filed and maintained as "sched
ules" in S69-3-301, MCA. AUTH: Sees. 69-3-103 and 69-3-822, 
MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-801 et seq., 
MCA --
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RULE XIII. PRICING FLEXIBILITY (1) lnterexchange car
riers may refile a price list by filing a proposed new price 
list with the commission which complies with the provisions of 
this subchapter, and mailing a copy to the commission's inter
exchange carrier mailing list at least seven (7) days prior to 
the proposed effective date of the new price list. The inter
exchange carrier must simultaneously file a certificate of ser
vice which affirms compliance with this rule. 

(2) A proposed new price list becomes automatically ef
fective for services rendered seven (7) days after filing and 
service is completed pursuant to subsection Ill; no commission 
action or approval is necessary. 

(3) If an interexchange carrier files a proposed new 
price list which designates an effective date more than seven 
(7) days after a filing made pursuant to subsection (1}, the 
new price list becomes automatically effective for services 
rendered after such designated date. AUTH: Sees. 69-3-103 
and 69-3-822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-
801 et seq., MCA --

RULE XIV. ACCESS CHARGE FLOW-THROUGH ( 1) All inter
exchange carriers are required to flow-through any changes to 
local exchange company access charges to the maximum allowable 
rates in their tariffs. 

( 2) Whenever a Montana local exchange company's carrier 
access charges increase or decrease, all interexchange carri
ers must make a filing with the commission, requesting approv
al of a commensurate change in maximum allowable rates for ap
propriate services. All interexchange carriers must make such 
a filing with the commission no later than fifteen (15) days 
after the effective date of the change in local exchange compa
ny access charges. 

(3) The exact nature and appropriate distribution of the 
access charge flow-th:rough is subject to cOIIIRlission :review, 
and must be approved by the commission. AUTH: Sees. 69-3-103 
and 69-3-822, MCA; IMP, Sees. 69-3-102, 69-3-201 and 69-3-
801 et seg., MCA --

RULE XV. RATES ABOVE COSTS (1} All interexchange ca:r
rie:r rates must be ilhove relevant incremental costs. AUTH: 
Sees. 69-3-103 and 69-3-822, MCA; ~. Sec. 69-3-811, MCA 

RULE XVI. RELAXED FORBEARANCE ( 1) Interexchange ca:r
riers may deviate from the rates In their price lists for indi
vidual customer contracts, pursuant to the relaxed forbearance 
procedure set forth in ARM 38.5. 2115 and 38.5. 2116 . AUTH: 
Sec. 69-3-822, MCA; ~. Sec. 69-3-808, MCA 

RULE XVII. ANNUAL REPORTS (1) Interexchange carriers 
are required to file annual reports with the commission, in a 
form prescribed by the commission, as required by S69-3-203, 
MCA. AUTH: Sees. 69-3-103, 69-3-821 and 69-3-822, MCA; 
IMP, Sees. 69-3-102, 69-3-201, 69-3-203 and 69-3-801 et 
~·· MCA 
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RULE XVIII. MARKET DATA FILING REQUIREMENTS (1) 
Interexchange carriers are requ1red to file market data infor
mation in the form and manner as may be prescribed by commis
sion action. AUTRz Sees. 69-3-103, 69-3-106, 69-3-202, 69-3-
203, 69-3-206, 69-3-208, 69-l-821 and 69-3-822, MCA; IMP, 
Sees. 69-3-102, 69-3-201, 69-3-203 and 69-3-801 ~·· Mcx--
New Services 

Rbi! XIX. APPLICABILITY 11) ARM (Rulea XIX through 
XXV) apply to applications by carriers, as defined in ARM 
38.5.3302(3), for the approval of a new telecommunications ser
vice pursuant to 569-3-810, MCA, and the proviaion of such ser
Vice&. As an alternative to the procedures in ARM (Rules XIX 
through XXV), carriers may elect to requeat that a new teleco
..unications service be 4etariffed pursuant to the commis
sion's general detariffing rules, ARM 38.5,2711 through 
38.5.2712, or S69-J-B0714J, MCA: or approved aa a tariffed aer
vice. AUTH: See. 69-l-822, MCA' !!!• Sec. 69-3-810, MCA 

RULE XX. DEFINITIONS (H For purpose& of ARM (Rule& 
XIX through XXV), •new service• ~ans any service that is in
troduced separately or in coabination with other services, 
andz 

(a) Is not functionally required to provide local ex
change aervice; 

(b) Is not a repackaged current service; and 
(c) Is not a direct replacement for a regulated teleco

IIIIIUnications service. AUTH: Sec. 69-3-822, MCA; IMP, Sec. 
69-3-810, MCA -

RULE XXI. FILING REQUIREMENTS (1) A carrier must 
file an application with the commission requesting approval of 
a new service pursuant to S69-3-Bl0, MCA~ in accordance with 
the following filing re~quir-nte. The carrier must file an 
application containing the following information: 

(a) A description of the service; 
(b) The proposed tenne and conditions under which the 

service would be offered! 
(c) A proposed min~um price for the service; 
(d) The proposed price list sheets for the service, con

taining the information required in ARM (Rul~ XXIII(2)). 
lei Detailed answers to the following: 
Iii Is the service functionally required to provide lo-

cal exchange service? Explain. 
(iii Is the service, or any component thereof, similar 

to any past or present service offered by any carrier in Mon
tana (including the applicant)? The applicant must provide de
tails, including a list of such services, the name(s) of such 
carrier (sl, and a description of the differences between the 
services. 

(iii) If any service is identified in (ii), explain why 
the proposed new service: 

(A) is not a repackaged current service, and 
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IB) is not a direct replacement for a regulated teleco
mmunications service. 

I f) The relevant incremental cost of providing the ser
vice, including supporting work papers and analysis. Cost in
formation may be filed on a proprietary basis pursuant to 569-
3-105, MCAI 

(g) Identify any products or services offered by unregu
lated firms, or firms other than carriers, which could compete 
with the proposed new service, describe their availability in 
Montana, and describe the differences between those products 
or services and the proposed new service, 

(h) A statement on the first page of the application con
taining the following: "Notice: This application for approval 
of a new telecommunications service is being filed with the 
Montana public service commission pursuant to 569-3-810, MCA. 
Interested parties which appear on the commission's new servic
es telecommunications mailing list are receiving a copy of 
this application pursuant to ARM (Rule XXI); and should file 
any comments they have regarding this filing within 10 days 
after this application was filed with the commission, at the 
following address: 

Mr. Dennis Crawford 
Montana Public Service Commission 
P.O. Box 202601 
1701 Prospect Avenue 
Helena, MT 59620-2601 

The commission may take action on this filing after the ten 
day comment period elapses. If the commission has not acted 
on this filing within 30 days following issuance of this no
tice, the applicant may proceed to offer the new service on a 
detariffed basis (i.e. with reduced regulatory oversight of 
rate changes and maximum rates). This application is governed 
by ARM (Rules XIX through XXV)." 

(2) The complete application must be served by first 
class mail on the parties listed on the commission's new ser
vices telecommunications mailing list, on the same day that it 
is filed with the commission. The complete application must 
also be served in the same manner and at the same time on all 
persons or entitles who have requested or inquired about the 
provision of such service from the carrier within the previous 
six (6) months. Certification of such service must be filed 
by the carrier with the commission no later than one day after 
the application is filed and served. AUTH: Sec. 69-3-822, 
MCA; IMP, Sec. 69-3-810, MCA 

RULE XXII. APPROVAL PROCESS (1) The 10 day period im
mediately following the f~l~ng and service of the application 
constitutes a comment period for interested parties. However, 
nothing herein shall be interpreted to preclude interested par
ties from filing comments or requesting a hearing more than 10 
days after filing and service of the application. 

(2) Following the 10 day comment period, the commission 
may: 

(a) Approve the application, 
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(b) Deny the application, 
(c) Suspend the offering of the service, or 
ldl Grant interim approval of ·the offering of the ser

vice. 
(-3) If the commission has not acted within 30 days fol

lowing the filing and service of the application, the carrier 
may proceed to offer the service. 

(4) Regardless of the form of approval, disapproval or 
suspension, the commission may conduct further investigations, 
hold hearings or public meetings, and talte other appropriate 
actions at any time. 

(5) In deciding whether to approve a new service as de
tariffed, the commission may consider: 

Ia) whether the service falls within the definition of 
•new service," 569-3-808, MCA and ARM (Rule XXI; 

(b) Whether approval is consistent with the purposes of 
the Montana Telecommunications Act, S69-3-802, MCA; 

lcl wllether approval would encourage competition, have 
no effect on competition, or be anti-competitive; 

(d) whether approval would violate .any other provisions 
of the Montana Telecommunications Act, S69-3-801 et seq., MCA 
or Tttle 69, MCA; end 

(e) any other information or factor relev.ant to the pub
lic interest. AUTH: Sec. 69-3-822, MCA; IMP, Sec. 69-3-
810, MCA -

RULE XXIII. PROVISION OF NEW SERVICE ( 1) A new ser
vice which has been approved as provided ibove, may be offered 
on a •detariffed• basis. For purposes of this rule, "detarif
fed• means that the rates for the service may be changed with
out commission approval Iabove a minimum rate) , but the ser
vice otherwise remains fully regulated. 

(2) At the time the service is offered to the public, 
the carrier must file a compliance price list with the commis
sion containing: 

(a) The terms, conditions and description of the ser-
vice: 

(b) The minimum rate for the service; and 
(c) The rate to be charged for the service. 
(3) The compliance price list filed pursuant to subsec

tion (2) must be consistent with the conditions of commission 
approval. If approval occurred automatically following the 
passage of 30 days, pursuant to ARM (Rule XXII(3)), the compli
ance price list must contain the same terms, conditions, de
scription and minimum price that were contained in the applica
tion. 

(4) 
miniJDum 
times. 

The rate charged for the service must be above the 
rate and above relevant incremental costs at all 

(5) The minimum rate in the price list cannot be changed 
without subsequent commission approval. 

(6) The service must be offered in accordance with the 
terms, conditions and description contained in the price 
list. 
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(7) The terms, conditions and description of the service 
cannot be changed without subsequent commission approval. 
AUTH: Sec. 69-3-822, MCA; IMP, Sec. 69-3-810, MCA 

RULE XXIV. PRICE LIST REVISIONS ( 1) A carrier may re
quest a change in a pr1ce l1st rate for a new service by fil
ing a proposed new price list with the commission which com
plies with the provisions of these rules, and mailing a copy 
to the conunission' s new services telecommunications mailing 
list at least seven (7) days prior to the proposed effective 
date of the new price list rate. The carrier must concurrent
ly file a certificate of service which affirms compliance with 
this rule. 

(2) Proposed new price list rates become automatically 
effective for services rendered seven (7) days after filing 
and service is completed pursuant to subsection (1): no commis
sion action or approval is necessary. 

(3) If a carri'er designates an effective date more than 
seven (7) days after a filing made pursuant to subsection (1), 
the new price list rate becomes automatically effective for 
services rendered after such designated date. 

(4) The automatic approval process described in this 
rule is only available to change a price list rate to another 
rate which is also above the minimum rate in the current price 
list. Formal explicit commission approval is required to al
ter the minimum rate or the terms, conditions and description 
contained in the price list. AUTH: Sec. 69-3-822, MCA: 
IMP, Sec. 69-3-810, MCA 

RULE XXV. RETARIFFING ( l) The commission retains the 
right to retariff a detar1ffed new service. 

( 2) The commission may initiate a proceeding, or an in
terested party may petition, for the retariffing of a detarif
fed new service in accordance with the procedure described in 
ARM 38.5.2714. AUTH: Sec. 69-3-822, MCA1 IMP, 69-3-810, 
MCA --

RULE XXVI. WITHDRAWAL (1) A carrier may request with
drawal of a current telecommunications service pursuant to 
S69-3-Bl0(4), MCA, in accordance with the following proce
dure. This rule shall not preclude a carrier from requesting 
withdrawal of a service pursuant to other procedural methods 
which are consistent with the Montana Administrative Procedure 
Act and other applicable provisions of law. 

(2) An application requesting commission approval of 
withdrawal of a current service must contain the following in
formation: 

(a) The name and address of the applicant; 
(b) The name and description of the service, including 

specific reference to tariffs and/or price list sheets: 
(c) The approximate number of Montana customers current

ly subscribing to the service from the applicant: 
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(d) The names of other carriers capable of offering the 
same or similar service to the applicant's current customers, 
if known1 

(e) The current price for the service; 
(f) An explanation of the reasons why the applicant is 

requesting withdrawal of the service; and 
(g) Any disadvantages, adverse effects or hardships 

which may be incurred by customers due to withdrawal of the 
service, if known. 

(3) The complete application must be filed with the com
mission and copies served on the same day by first class mail, 
to all current subscribers of the service and the Montana con
sumer counsel. The applicant may request approval by the com
mission of an alternative method of subscriber notification. 
Certification of such service must be filed with the commis
sion no later than one day after the application is filed and 
served. 

(4) The withdrawal of the service shall be deemed auto
matically approved without commission action 30 days after a 
complete application is filed and served in accordance with 
the requirements of this rule. However, the commission may 
suspend withdrawal on its own motion or upon request of an in
terested party. During the suspension period, the applicant 
must continue to offer the service on the same terms and condi
tions. The commission may conduct such investigations or hear
ings as it deems appropriate during suspension, and may enter 
an order approving or denying the withdrawal, or take such fur
ther action as may be appropriate. AUTH: Sec. 69-3-822, MCA; 
~. Sec. 69-3-810, MCA 

RULE XXVII. EMERGENCY CALL ROUTING (1) Upon receipt 
of any emergency telephone call, a carrier must immediately 
connect the call to the appropriate emergency service which 
serves the reported location of the emergency. If the loca
tion of the emergency is not known, the carrier must immediate
ly connect the call to the appropriate emergency service which 
serves the originating location of the call. 

(2) Consumers shall not be charged for any emergency 
call. 

(3) A carrier must stay connected on an emergency call 
until it is determined that the caller has been connected to 
the proper emergency service provider. 

(4) Carriers must provide emergency call routing, as pro
vided in this rule, on a full-time basis, 24 hours per day, 7 
days per w,eek. AUTH: Sees. 69-3-103 and 69-3-822, MCA1 
~. Sees. 69-3-102, 69-3-201 and 69-3-802, MCA 

4. Rule 38.5.3340 proposed to be repealed can be found 
on page 38-894 of the ARM. AUTH: 69-3-103 ~= 69-3-102, 69-3-201, MCA. 

5. RATIONALE: 38.5.2601 - Currently ARM 38.5.2601 on
ly refers to "tariff sheets." Many regulated utilities file 
"price lists" and/or "detariffed service sheets" with the com
mission. The proposed amendment makes it clear that the $5 
filing fee applies to tariff, price list and detariffed ser-
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vice sheets. Proposed subsection (4) adds a requirement that 
tariff, price list and detariffed service sheet filings be ac
companied by a letter of transmittal describing the filing and 
containing other information as required in ARM 38.5.2801. 
Most regulated utilities voluntarily include some type of 
transmittal letter with their filings. This proposed subsec
tion would require a letter of transmittal and specify its con
tents. 

Subsection (5} specifies the number of copies which must 
be filed with the Commission, to satisfy internal and adminis
trative needs. 

38.5.2703- The Commission may or may not choose to as
sess an annual fee for firms and individuals to be on a Commis
sion telecommunication's mailing list. The proposed amend~nt 
clarifies this, by replacing "will" with •may." Other minor 
changes are being proposed to update the Commission's address, 
and to reflect the fact that the Coiii!D.ission maintains more 
than one telecommunications mailing list, for various specific 
purposes. 

38.5.2715 and 38.5.2716 - The Commission considered the 
current forbearance rules and process in two recent contested 
cases, and decided therein to adopt an alternative • relaxed 
forbearance" process for particular telecommunications utili
ties. See Order No. 5548b in Docket No. 88.11.491 and Order 
No. 5535g in Docket No. 90.12.86. These proposed amendments 
will adopt a relaxed forbearance process uniformly applicable 
to all Montana regulated telecommunications providers. They 
are intended to supersede the forbearance provisions of Order 
No. 5548b and No. 5535g. 

38.5.3302 - The proposed amendment to 38.5.3302 (3) will 
expand the definition of "carrier" to include operator service 
providers, inmate calling providers and other telecommunica
tions providers, for purposes of applying the Montana Teleco
mmunications Service Standards (ARM 38.5.3301 through 
38.5.3371). 

38.5. 3331 & 38.5. 3332 (1) (iii) - The proposed amendments 
are intended to ciar1fy that the rule's provisions are applica
ble to all regulated telecommunications providers in the 
state, including carriers, operator service providers and in
mate calling providers. 

38.5.3332 - (5) The requirement to distinguish between 
tariffed and detariffed services probably just adds unneces
sary confusion to customer bills and it probably means little 
to a customer. Thus, ARM 38.5.3332(5) is being amended accord
ingly. 

(6} Even though ARM 38.5.3332(1) (a} requires carriers to 
provide monthly bills when charges have been incurred during 
the month, there have been occurrences when computer errors or 
mistakes in bill processing cause delays of several months in 
customer billing. This rule will ensure that customers who 
are presented with late bills for carrier charges will not be 
pressed for immediate and full payment, but instead will be 
able to pay the charges over time. 
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38.5.3337 - The proposed changes to 38.5.3337 will re
quire carn.er-owned and customer-owned pay telephones to com
ply with other proposed new rules; including emergency call 
routing, prohibiting call blocking, other operator service pro
vider requirements, and inmate calling provider requirements. 
Other minor language changes are also proposed. 

38.5.3338 - The 1991 Montana legislature adopted a new 
criminal provision regarding the use of automated telephone 
systems for the selection and dialing of telephone numbers. 
House Bill No. 279, Chapter 230, L. 1991, codified as S45-B-
216, MCA. The 1991 u.s. Congress also adopted additional re
quirements regarding these systems as part of the Telephone 
Consumer Protection Act of 1991. Dec. 20, 1991, P.L. 102-243, 
105 Stat. 2395, codified as 47 u.s.c. S227. The proposed 
amendment to ARM 38.5.3338, requires exchange carriers to 
refuae service to entities not in compliance with §45-B-216, 
MCA or 47 U.S.C. §227. 

Rulea I, II, III, IV, V, VI - The Commission's current 
"AOS" (Alternative Operator Services) Rule, ARM 38.5.3340 was 
adopted in 1989. Since that time the Commission has continued 
to receive consumer complaints regarding operator aervices pro
vided at locations auch as payphones, hotela, motels, hospi
tals, universities, and other private telephone systems. In 
1990, Congress pasaed the Telephone Operator Consumer Services 
Improvement Act of 1990, 47 u.s.c. S226; and the Federal Commu
nications Commission subsequently adopted implementing regula
tions. 47 C.F.R., §64.703, ~t ~eg. In January, 1992, AT&T 
filed a Petition with the Co~ss~on requesting adoption of ad
ditional operator services rules. In light of the above, the 
Commission has reviewed its current rule and is proposing new 
broader operator service rules in order to protect consumers 
and promote competition. The rules are intended to insure the 
provision of adequate information to consumers before incur
ring charges, and to protect against unfair and anti-competi
tive practices. 

In particular, Rule III would prohibit call blocking, in 
order to protect the ability of consumers to choose between 
various carriers and operator service providers. Call Splash
ing would be prohibited by Rule IV in most instances, in order 
to prevent consumer confusion, dissatisfaction and billing dis
putes. Rule V would illlpose the e111ergency call routing proce
dures of Rule XXVII on operator service providers. 

Rule VII - Rule VII is a slight rewording of current 
ARM j\,5.3340 (2), and is a means of enauring CO!Upliance with 
Rules I through v. 

Rule VIII - The Commission has received a number of com
plaints and 1nquiries regarding inroate calling services. In 
addition, the Commission has previously granted waivers of its 
current AOS Rule (38.5.3340) to inmate calling providers. The 
Commission is proposing Rule VIII in order to adopt a specific 
set of regulations applicable only to irunate calling servic
es. Consumer protection in a correctional environment is the 
goal of proposed Rule VIII. Previously granted waivers will 
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no lon9er be valid since they will be superseded by these 
rules. 

Rules I throug;h VIII - The Comllission intends to eocU
fy Rules I through VIII in a new Subchapter of Chapter 5, Ti
tle 38, ARM, entitled "Operator service Providers and Inmate 
Calling Providers." 

Rule IX - Rule IX is being proposed to prohibit consum
ers from being char9ed for incomplete or unanswered calls. 
Please note that Rule IX will be placed in Subchapter 33, Chap
ter 5 of Title 38, ARM (the Montana Telecommunications Service 
Standards), and therefore, operator service providers and in
mate calling providers will also be required to comply with 
Rule IX. See Rule II(6) and Rule VIII(~). 

Rules X, XI, XII, XIII, XIV, XV, XVI, XVII and XVIII -
The purpose of Ru1es X through XVIII is to establish a consis
tent regulatory structure applicahle to AT'T and the other com
mon carriers. The source of these rules can be found in the 
evidentiary record and dcci.;i;:,;. in the Commission's OO:C Dock
et, Docket No. 88.11.49, PSC Order No. 5548b (March 4, 1992). 
PSC Order No. 5548b se:r:veto as t..i1e lJII.tte:cn for these ~reposed 
rules. The maximum rate, pl. iciny flexibility a11d flow-through 
provisions (Rules XI through XIV) also originated in P5C Order 
No. 5049d and 5274a (Re: Ar.i.T). See also AT&T l'elecommunica
tions Tariff Sec. 2L. kule XV wvuld requiLe rates to L~ a~ove 
costs, consistent with Soi>-3-till, MCA. Rule XVI would apply 
the relaxed forbearance pro~ess to interexchange caLriers. 
Rules XVII and XVIII wouid impose Annual Report and Ma.tk.et Da
ta filing requirements upon interexchange carriers, ..::or,;,istant 
with S69-3-203, MCA, and Order No. 554Sb. The exact contents 
of the report requirements are subject to Commission review 
and approval, as appropriate. The Commission intends to codi
fy Rules X through XVIII in a new Subchapter of Chapter 5, Ti
tle 38, ARM, entitled •Interexchange Carriers.• 

Rules XIX through XXVI- Proposed Rules XIX through XXV 
establish a procedure for the filing and consideration of •new 
service• applications pursuant to S69-3-810, MCA, which was en
acted by the 1991 Montana legislature. Rule XXVI would estab
lish a procedure for the filing and consideration of "withdraw
al" applications pursuant to S69-3-810(4), MCA. The Commis
sion intends to codify Rules XIX through XXVI in Subchapter 
27, Chapter 5, Title 38, ARM. 

Rule XXVII Proposed Rule XXVII would impose strict 
emergency call routing procedures on all types of telecommun
ications providers, and would prohibit any charge for emergen
cy calls. Please note that Rule XXVII will be placed in Sub
chapter 33, Chapter 5 of Title 38, ARM (the Montana Telecommun
ications Service Standards), and therefore, operator service 
providers and inmate calling providers will also be required 
to comply with Rule XXVII. See Rule II(6) and Rule VIII(4). 

38.5.3340 - This rule is being repealed and its provi
sions are replaced by Rules I-VII. 

6. Statement of Intent (Re: Rules X through XVIII l . 
The Commission intends to review the regulatory structure es
tablished in Order No. 5548b (Docket No. 88.11.49) and by 
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Rules X through XVIII in 1994. The CoDDission invites inter
ested parties to file comments with the Commission as provided 
in Order No. 5548b. The 1994 review is independent of this 
rulemaking process. 

MCI, Sprint, Touch America and American Sharecom were spe
cifically required by Order No. 5548b to file tariffs and 
price lists with the Commission. These rules are intended to 
apply to the Respondents in Docket No. 8 8 .11 . 4 9 and all oth
er intrastate interexchange carriers subject to commlssion ju
risdiction. Any interexchange carriers which do not presently 
have tariffs and price lists approved and on file with the Com
mission must make the appropriate filings with the Commission 
t.mediately upon the adoption of these rules. 

7. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arg'WIIf!nts may also be submitted (original 
and 10 copies) to Ivan C. Evilsizer, P .0. Box 202601, 1701 
Prospect Avenue, Helena, Montana 59620-2601 no later than Feb
ruary 8, 1993. 

8. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available and may be con
tacted to represent consumer interests in is matter 

CERTIFIED TO THE SECRETARY OF STATE DECEMBER 14, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.121 and 42.17.111) 
relating to Taxation of Indian) 
lnco~e l 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.15.121 
and 42.17.111 relating to 
Taxation of Indian Income 

TO: 

1. 
propoaes 
taxation 

2. 

NO PUBLIC HEARING CONTEMPLATED 

All Intereated Persons: 

On February 11, 1993, the Department of Revenue 
to amend ARM 42.15.121 and 42.17.111 relating to 

of Indian income. 
The rules as proposed to be a~ended provide as follows: 

42.15.121 TAX STATUS OF INDIANS (1) The terlll "Indian" is 
construed to mean au emolled maDlbet of an Indian tribe. lm 
Indian's income is taxable to the satne extent as that of iiOii 

Indiana, subject only to the following exceptions. 
-tat- An i'n'dTan tesidiny enrolled tribal member who resides 

on an Indian reservation and is an enrolled meiliber of a tribe 
which resides on that reservat~on 1& not taxable with respect to 
income der~ved from sources within the exterior boundaries of att 
that Indian reservation or ceded strip. When income is earned 
DOth on and off reservations, it shall be allocated according to 
the source. 

(b) An Indian, teyardless of residence, bs not taxable 
with te&peet to ±ucome derived directly from allotted or 
restricted lauds held ill ttust by the United Stales for the 
Indian's benefit of a tribe. 

( 2) A:tt Indian rasidiny outside the ex let iot boundaries of 
an Indian teaetoation has no special exemption other than income 
dc!n:it~ed fro• allotted or restricted lauds, as set forth iu 
subsection (1) (b) of this section. 

AUTH: 15-30-305 MCA; ~: 15-30-101(12) MCA. 

IS SUBJECT TO WITH-
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(7) remains the same. 
~: 15-30-305 MCA; ~: 15-30-202 MCA. 

3. Amendments to ARM 42.15.121 and 42.17.111 are proposed 
to clarify that an enrolled member who lives on a reservation 
other than the reservation of his tribe is taxed in the same 
manner as a nonmember. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 22, 1993. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than January 22, 1993. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

/7. /} ~~*" ~ OtA.~ 
VofN~ DENIS ADAMS 
Rule Reviewer Director of Revenue 

Certified to Secretary of State December 14, 1992. 

MAR Notice No. 42-2-535 24-12/24/92 



-2721-

BEFORE THE PUBLIC EMPLOYEES' RETI~ BOARD 
OF THE STAT! OF MONTANA 

In the matter of the amendment 
of 2.43.612, 2.43.613 and 2.43.614 
to comply with new statutory dead
lines for certifying annual benefit 
payments and for distributing in
creases to eligible retirees 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. on September 10, 1992, the Public Employees' 
Retirement Board published notice of the proposed amendment of 
the above rules concerning certification of eligibility for and 
amounts of annual benefits and payment of benefit adjustments at 
page 1900 of the 1992 Montana Administrative Register, issue 
n\llllber 17. 

2. The board has amended the rules as proposed. 
3. No written or oral comments or testimony were received 

from any interested party. 
4. The amendlllent of these rules will be effective on 

December 25, 1992. 
5. The authority for each of the rules are found in 

sections 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201, 19-9-
201, 19-12-2-3, 19-13-202, and Title 19, Chapter 15 KCA, and 
each of the rules implement Title 19, Chapter 15, KCA. 

By: 

Board 

Legal Counsel 

Certified to the Secretary of state on,December 3, 1992. 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
direct entry midwives 

NOTICE OF ADOPTION OF A NEW 
RULE PERTAINING TO DIRECT 
ENTRY MIDWIFE EDUCATION 
STANDARDS 

TO: All Interested Persona: 
1. On October 15, 1992, the Board of Alternative Health 

Care published a notice of public hearing at page 2225, 1992 
Montana Administrative Register,] Issue number 19 on the pronosed 
adoption of a new rule pertaining to direct entry midwife education 
standards. The hearing was held on November 17, 1992, at 9:00 
a.m. at the Department of Commerce Building in Helena. 

2. The Board has adopted new rule I (8.4.504) exactly as 
proposed. 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto are as follows: 

COMMENT NQ. 1: The proposed rule does not contain a list of 
acceptable programs, and needs clearer guidelines on how to 
satisfy the educational requirements necessary. 

RESPONSE: The Board does not have the resources to approve 
specific schools or programs, as it cannot make site visits, 
etc. The proposed rule will instead allow greater flexibility 
for a variety of programs to fit within the education 
requirements. The applicant will be required to demonstrate 
how their particular education meets these minimum 
requirements. 

BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP ,,' M · D ·, CHAIRMAN 

BY: ~ ~ '&.r14c ANNii1i: TOS, CHIEF OUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, December 14, 1992. 
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BEFORE THE LOCAL GOVBR.NMENT ASSISTANCE DIVISION 
DEPARTMBNT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule for the admin
istration of the Treasure 
State Endowment Program 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
NEW RULE I (8.94.3801) 
INCORPORATION BY REFERENCE 
OF RULES FOR ADMINISTERING 
THE TREASURE STATE ENDOWMENT 
PROGRAM (TSEP) 

1. On October 29, 1992, the Local Government Assistance 
Division of the Department of commerce published a notice of 
public hearing on the proposed adoption by reference of the 
above-stated rule at pag~ 2323, 1992 Montana Administrative 
Register, issue number ?0. The hearing was held on November 
18, 1992 in the downstairs conference room of the Department 
of Commerce building. 

2. The Division ha~ 'ldOptf!d !lew rule I (8.94.3801) 
exactly as proposed; ho~·~·,·~:r, i:1 res.ponse to comments rec~ived 
du~ing the review periae ~he ~apartment has made several 
chan:res in the applicati.0" '!''idel.:ines and these changes are 
discussed in item 3 bela¥. 

3. No members of the public attended the hearing, but 
the Department did rece1vf'> 16 written and numerous oral 
comments before and durir,g the public comment period provided 
fer by the Administrativ, P:rr:>cer:''lce .1\ct. A sUI!Ullary of these 
comments and the Departme~t's responses ~o them follow: 

COMMENT~ Several persons commented that the amount of 
TSEP funds projected to be ~vailable for local public 
facilities projects is insufficient to meet the needs of 
Montana's communities. 

RESPONSE: The amount of funding available for TSEP is 
statutorily established. The administrative rules for the 
program will have no impact on the amount of available 
funding. 

CQMMENT· Several persons commented that the biennial 
review cycle for TSEP is not responsive enough and will make 
it difficult for communities to effectively combine TSEP 
funding with federal funding programs or to use TSEP funds for 
local economic development projects which require a more 
timely commitment from funding sources. 

RESPQNSE: The biennial review cycle for TSEP is 
statutorily established. The administrative rules for the 
program cannot affect the procedures established by the 
Legislature to review and approve applications for TSEP 
funding. 

COMMENT: County commissioners, spe~ial district 
representatives, and the bond counsel for the state 
recommended that water, sewer, and solid waste districts be 
able to apply directly for TSEP funding instead of having a 
county government apply on their behalf. Most stated that it 
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would not be appropriate to insert a county government as an 
intermediary between a financial obligation of a special 
purpose district and the state. 

RESPONSE; The eligible applicants for TSEP are 
statutorily established. The administrative rules for the 
program cannot affect the governmental entities which are 
eligible to apply. However, the Department will recommend to 
the Legislature that the statute be amended to permit special 
districts to apply directly. 

COMMENTi Many persons commented that TSEP should provide 
funding to help communities prepare preliminary engineering 
plans. The Department received more comments on the need for 
financial assistance for preliminary engineering than on any 
other issue. The lack of funding to prepare preliminary 
engineering studies is viewed as a major obstacle to 
communities in developing and constructing local public 
facilities projects, not just for TSEP but for all state and 
federal funding programs. 

RESPON$E; The final draft of the TSEP guidelines 
includes a provision that would allow deferred loans for 
funding preliminary engineering costs. Several persons 
suggested such an approach, based on previous federal 
programs. TSEP funds could be advanced to a community for 
preliminary engineering. The TSEP loan would be reimbursed 
when overall construction financing is arranged by the 
community. 

COMMENT; Two persons suggested that the Department 
should consider establishing an abbreviated pre-application 
procedure for TSEP to screen potential applicants and to make 
application less expensive. 

RESPON$E; The option of a pre-application procedure was 
seriously considered by Department staff and by an interagency 
group the Department coordinates called WASACT (Water and 
Sewer Agencies Coordinating Team) . The WASACT group includes 
the DOC Community Development Block Grant and Community 
Technical Assistance Programs, the DNRC Water Development 
Program, the DHES State Revolving Fund (for sewer project 
loans) and Water Quality Bureau, the Board of Investments 
INTERCAP Program, the u.s. Farmers Home Administration, the 
U.S. Economic Development Administration, the Midwest 
Assistance Program, and the Montana Association of County 
Water and Sewer Systems. 

Representatives of these programs and organizations 
discussed the issue of a pre-application process at length. 
The WASACT members concluded that the greatest impediment for 
applicants is the cost of preliminary engineering. They 
agreed, however, that a pre-application process without a 
preliminary engineering study would have little value since it 
is that crucial information that allows the reviewing agencies 
to assess the extent of the need, the soundness of the 
technical alternatives proposed for resolving the problem, and 
the cost-effectiveness of each. If TSEP can resolve the 
preliminary engineering obstacle through a program of deferred 
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loans, it will accomplish the goal of making TSBP (and other 
funding alternatives) more accessible for smaller communities. 

CQMMKNT: Several persons commented that the Department 
should consider several financial indicators to assess an 
applicant's need for TSEP assistance, rather than a single 
indicator. 

&BSPQNSE: The Department has revised the guidelines to 
respond to this concern. The final draft authorizes the 
Department to consider each applicant's overall financial 
capacity and need, using several indicators. 

COMMENT: Several persons commented that limiting TSEP 
matching grants to $500,000 may be too restrictive. 

RESPONSE: The Department has deleted the ceiling on 
matching grants. The final draft provides for two levels of 
grants: 

(a) an •affordability• grant of up to sot of project 
costs, and 

(bl a "hardship• grant of from sot ~ 75t of project 
costs for communities that are facing extreme financial 
distress and a threat to public health. 

CQMMBNT: Several persons commented that the TSBP debt 
service subsidies should be guaranteed for the life of public 
facility bonds in order to be acceptable to the private bond 
market. 

RESPQNSE: The Department has deleted all language that 
would have restricted the term of the debt service subsidy. 

CQMMENT: Some persons commented that the long-term debt 
service subsidy should not be limited to $500,000. 

RESPQNSE: The Department has deleted the proposed 
$500,000 cap on the debt service subsidy. The bonding 
authorities the Department consulted recommended a maximum 
subsidy of 50 percent of the total debt service to assure 
local commitment to the project and bond repayment. 

COMMENT: Several persons commented that interest rate 
subsidies should not be limited to five years, as is the case 
under the Department of Natural Resources and Conservation's 
Water Development Program. 

&BSPQNSE: The Department agrees that limiting an 
interest rate subsidy to a five year term may not be 
realistic. However, the Department has retained the proposed 
language regarding loans, which restates existing policy for 
the DNRC Water Development Program. The Department concluded 
that it would be inappropriate to administratively establish a 
more favorable loan policy than that offered by DNRC since the 
funds for the loan policies were approved by the Legislature 
in 1987 and have been followed by the Legislature since then. 
The Legislature may wish to address this issue in the 1993 
session. 

QQMMENI; Several persons commented that the proposed 
deadline for application submittal of December l, 1992, was 
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too restrictive. 
RESPONSE; The Department has changed the deadline for 

application submittal to December 31, 1992. The Department 
concluded that a later due date for applications was 
imperative if local governments were to have a reasonable 
amount of time to prepare applications. 

5. No other testimony or comments were received. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 
DEPARTMENT OF COMMERCE 

BY; ~ 11A·A~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 14, 1992. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Orqanizational 
Rules 

NOTICE OF AMENDMENT OF 
ARM 10.51.104 RESPONSI
BILITY ASSIGNED BY STATUTE 
AND ARM 10.51.105 BOARD STAFF 

To: All Interested Persons 

1. On July 16, 1992 the Board of PUblic Education published 
a notice of proposed amendment concerning ARM 10.55.104 
Responsibility Assigned By Statute and ARM 10. 51.105 Board staff 
on pages 1451-1452 of the Montana Administrative Register, Issue 
number 13. 

2. The board has amended rule 10. 51. 105 as proposed and 
amended rule 10.51.104 with the following changes: 

10.51.104 BESPQHSIBIL!TY A$SIGNEP BY STATQE (1) through 
(1) (a) will remain the same. 

(b) The certification standards and practices advisory 
council was statutorily created to iftves~i~a~e~ relevant 
issues and advise the board of public education on matters related 
to teacher, school administrator, and specialist certification of 
individuals admitted to practice in the elementary and secondary 
schools of Montana. The scope of this iftvese:i:~aeieft~ and 
advice includes preservice and inservice education, professional 
practices and ethical conduct, teacher education programs, and 
renewal, denial, suspension, or revocation of certificates. The 
advisory council may conduct appropriate research related to the 
forgoing areas of iftvest:i:~etieft~ by such means as trial 
programs and collection of data from current programs. The 
advisory council must present its findings and recommendations to 
the board at least once each year and on other occasions as the 
advisory council deems necessary. The advisory council 111ay not 
administer a progra111 or function or set policy. 

3. At the 
one person 
opponents. 
August 30, 
record. 

public hearing which was held on Septelllber 14, 1992, 
testified as a proponent and no persons testified as 

There were no written comments received prior to 
1992, the date on which the board closed the hearing 

4. The reason for the amend111ent to the rules was to include the 
Certification Standards and Practices Advisory Council, the 
Montena School for Deaf and Blind and to delete the Fire Services 
Tra.J.r.ii.ng School from the boar<i7 ssupernso responsibilities. 

Secretary 

Certified to the Secretary of State on 12/14/92. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I and 
the amendment of Rules 
11.12.101, 11.12.413 and 
11.12.416 pertaining to 
youth care facilities. 

NOTICE OF ADOPTION OF RULE I AND 
THE AMENDMENT OF RULES 11.12.101, 
11.12.413 AND 11.12.416 PERTAINING 
TO YOUTH CARE FACILITIES 

TO: All Interested Persons 

1. On October 29, 1992, the Department of Family Services 
published notice of public hearing on the proposed adoption of 
Rule I, and the amendment of Rules 11.12.101, 11.12.413 and 
11.12.416 pertaining to youth care facilities, at page 2325 of 
the 1992 Montana Administrative Register, issue number 20. 

2. On November 19, 1992, a public hearing was held in the 
auditorium of the Department of Social and Rehabilitation 
Services building, located at 111 Sanders, Helena, Montana, to 
consider the proposed adoption of Rule I and the amendment of 
Rules 11.12.101, 11.12.413 and 11.12.416, pertaining to youth 
care facilities. 

3. The department has adopted Rule I [ARM 11. 12 • 417] as 
proposed, and has amended Rules 11.12.101, 11.12.413 and 
11.12.416 as proposed, with the following changes: (language 
added to the previously published notice underlined, language 
deleted interlined) 

RULE I [11.12.4171 THERAPEUTIC YOUTH GRQUP HOME. MEDICAL 
NECESSITY CRITERIA (1) Moderate and intensive level 

therapeutic youth group home services must be ordered by a 
licensed physician, a licensed clinical psychologist, a licensed 
master level social worker (MSW), or a licensed professional 
counselor (LPC), and must be authorized by the department. 

(a) Providers of moderate level therapeutic youth group 
home services shall accept placement of only those children who 
meet at least ~ ~ of the medical necessity criteria listed 
in see~ien 2 subsection (21 below. 

(b) Providers of intensive level therapeutic youth group 
home services shall accept placement of only those children who 
meet at least ~ ~ of the medical necessity criteria 
listed in see~ien 2 subsection 121 below. 

(2) Medical necessity criteria: 
(a) The child is at risk of psychiatric hospitalization or 

placement in a residential treatment facility licensed by the 
department of health and environmental sciences of the state of 
Montana. 

(b) The child has been removed from his or h~r home ~ 
and has a mental or emotional ~Peelem disorder, the severity of 
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which im~irs his or her ability to function in a fa•!l) eeeein9 
less restrictive environment. 

(c) The child exhibits behavior which indicates 
disturbances of a aevere or persistent nature, or is at risk of 
develOping disturbances due to mental illness or 0 history or 
sexual. physical or emotional trayma. 

(d) The child is currently placed, or has a history of 
previous placement(s), at~ An inpatient psychiatric hospital 
or 4 residential treatment facility licensed by the department 
of healtb and environmental sciences of the state of Montana 
~ and continues to require 24 hour supervision and treatment 
at a less restrictive level of care. 

(e) The child has a poor treatment prognosis in a level of 
care lower than the moderate or intensive therapeutic youth 
group home level. 

(f) The child has a pr·imary diagnosis of mental illness or 
serious emotional disturbance (SED) as re~lee1>eli i" the--OSM 11±
R defined in ARM 46.12.1<lifii, or the r:hild is both SED and 
developmentally disabled. 

Subsection (3) reJDaine the '~ame. 
( 4) The moderate '-'r lntens.ive 1 eovel therapeutic youth 

group h0111e provider shall er.sm:·~ apr.rr.priate involveroent of a 
lead clinical staff (LCS) i~ each child's care. This 
involvement shall include O.l\ ass•~sS..,i>nt, developJDent of the 
treatment plan, and medical necessJ~y determination ;.·ith 
redetermination at a l!!inimum of sh· '1onth intervals. CQntinued 
c•l?cement at the inter:sive cr "-~E_':-'1 level will_l?.!L.S::9!!!-J.r ... m~n!o 
<H!On medical necessity, achiovement;_n:r: treatment sW!L~Ji 
,mtl ined in the treatment nlai1. S!!L~t.other con~_s_s.~.Jlll:t 
in the placement agreement r~ujred_pv ABM 14.12.415. 

AUTR: 
1HP: 

Sec. 41-3-1103, 41-3-1142 and 52-2-111, MCA. 
Sec. 41-3-110~. 41-3-11~ and 52-2-111. MQA. 

14.12.101 YOQTH CARt FACILITY. OEFINITIQNS Subsections 
(1) through (3) (b) remain the same. 

(c) "Moderate level" means the supervision and intensity of 
treatment required in a therapeutic youth group home to manage 
and treat children who present emotional andfor behavioral 
preble•s disorders as evidenced by meeting ~ ~ or more of 
the medical necessity criteria set forth in ARK 11.12.417. 
Therapeutic interventions such as individual and group therapy 
are provided several times per week. In addition to the 
treatment, the children are provided with 24 hour awake ~ 
supervision. 

(d) "Intensive level" means the supervision and intensity 
of treatment required in a therapeutic youth group home to 
JDanage and treat children who present severe emotional and/or 
behavioriAl mafta,e.eftt preblems disorders as evidenced by 
meeting ~ ~ or more of the medical necessity criteria set 
forth in ARM 11.12.417. Treatment, therapeutic interventions 
and supervision are tailored to the age and diagnosis of the 
children served. Therapeutic group and individual interventions 
are provided several times per day. In addition, specialized 
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behavior management techniques are incorporated into the 
treatment and supervision of children requiring intensive level 
services. The children are provided with 24 hour awake ~ 
supervision. 

Subsection (l)(e) remains the same. 
(fl "Pro~ram manager" is an employee of the moderate or 

intensive level therapeutic youth group home provider who trains 
and supervises child care staff, and provides treatment under 
the clinical supervision of the LCS. Program managers must have 
a bachelor's degree in a human services field, or the eeHeaEieA 
aftd experience~~' experience and education. equivalent to a 
bachelor's degree. Human services experience equivalent to a 
bachelor's degree for a non-degree program manager is six years. 
Each year of post-secondary education in human services for a 
non-degree program manager equals one year of experience. 

Subsection (3)(g) remains the same. 

AUTU: sec. 41-J-1103. 41-3-1142 and 52-2-111. MCA· 
IMP; sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA· 

11.12.413 XOQTH GROUP HOME. STAFF Subsections (1) through 
(5) remain the same. 

(6) Moderate level therapeutic youth group home providers 
must meet additional minimum staffing requirements to provide a 
therapeutic environment and treatment interventions identified 
in the child's individual treatment plan as follows: 

(a) Child/staff ratio must be no more than 4:1 frem 7 a ••• 
Ee 3139 P••• aftd 3.1 frem 3139 P••• Ee 18198 P••• each day for a 
fifteen hour period beginning at. or between. 7:00 a.m. and 7:30 
a.m., when children are in care. 

(b) Child/awake staff ratio must be no more than 8:1 ~ 
19199 P••• Ee 7o99 a.m. each night for a nine hour p~ 
peginning no earlier tban fifteen hours from the time day-time 
staffing of 4:1 is initiat~£. 

(c) Each program manager shall be responsible for no more 
than eight children. 

(d) There must be adequate staff to allow the Lcs, or the 
program manager who is providing services under the supervision 
of a masters or higher level clinician, to conduct the following 
on a weekly basis: 

(i) two group treatment sessions per child; 
(ii) one individual treatment session per child; 
(iii) one treatment team meeting; and 
(iv) family therapy when appropriate and medically 

necessary. 
lel Each LCS shall be responsible for no more than sixteen 

children. 
(7) Intensive level therapeutic youth group home providers 

must meet additional minimum staffing requirements to provide a 
therapeutic environment and treatment interventions identified 
in the child's individual treatment plan as follows: 

(a) Child/staff ratio must be no more than 2:1 frem 7 a.m. 
~e 3139 p.m. aRd 1.5:1 frem 3139 p.m. ~e 19199 p.m. each day tor 
a fifteen hour period beginning at, or between. 7:00 a.m. and 
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7:30 a.& •. Wben cbil¢ren are in care. 
(b) Child/awake staff ratio ~ust be no ~ore than 4:1 ~ 

l9t99 P••• ~e ?t99 •••• each night for a nine hgur period 
beginning no earlier than fifteen hours from the ti~e tbat day
time staffing ot 4:1 is initiated. wben children are in care. 

(c) Each progra~ ~anager shall be responsible tor no ~ore 
than four children. 

(d) There ~ust be adequate staff to allow the LCS, or the 
program manager who is providing services under the superv1s1on 
of a ~stars or higher level clinician, to conduct the following 
on a weekly basis: 

(i) three group treatment sessions per child; 
(ii) two individual treatment sessions per child; 
(iii) two treatment team meetings; and 
(iv) fa~ily therapy when appropriate and medically 

necessary. 
Cel Each LCS shall be re§ponsible for no more than twelve 

chil¢ren. 
Subsections (8) and (9) re~ain the sa.e. 

AlJTH: Sec. 41-3-1103. 41-J-1142 and 52-2-111. MCA. 
IMP: Sec. 41-J-1103, 41-l-1142 and 52-2-lll. KCA. 

11.12,416 XOUTH GROUP HQME, CHILDREN'S CASE RECORDS 
Subsections {1) and (2) re~ain the same. 
(3) The provider §hall mAintain confidentiality of all 

ca~e records and information in accordonce witb ARM 11.12.113, 

AQTH: 
IMP: 

Sec. 41-3-1103. 41-3~1142 and 52-2-lll. MGA. 
sec. 41-3-1103. 41-3-1142 and 52-2-111, MCA. 

4. The depart~ent has thoroughly considered all comments 
received: 

Rule r - leGical legttaity criteria 

QQMKEHT: (~rie Brazier, DFS) Professionals authorized to order 
therapeutic group home care should be licensed. 

BESPOHSE: The department agrees and has amended the rule to 
require licensure of all the professionals who may order the 
care. 

COMMENT: (Geoffrey Birnbaum, Missoula Youth Hoaes) The criteria 
for determining medical necessity is weak. Many children and 
youth currently in existing youth group homes meet the medical 
necessity criteria for therapeutic youth group home services as 
outlined in Rule I (ARM 11.12.417 is the code number assigned to 
Rule I). The youth should have a "demonstrated" need for 
treatment rather than "potential" need for treatment. 

R£SPQNSE: Medical necessity criteria have been established to 
determine whether placement of a youth is appropriate at the 
time of admission. Youth with disorders meeting the criteria 
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are not neceaaarily to be placed in the therapeutic youth group 
home level of care. The department does not intend to place 
youth able to function in a lass raatrictiva environment in 
therapeutic youth group homaa just because the criteria may be 
111et. 

continued placement based on medical necessity is subject to re
determination. This has been clarified by the addition of 
language to subsection (4) of Rule I (ARM 11.12.417(4)) 
mandating that continued placement be according to the medical 
necessity criteria, treatment goals, and the place111ent 
agre-nt. 

The amendments herein also increase the number of medical 
necessity criteria which 111ust be .at. Providers of moderate 
level treatment will accept placement of only those children who 
meet at least three of the medical necessity criteria, and 
providers of intensive level shall accept placement of only 
those children who meet five of the medical necessity criteria. 
In addition, the department has amended Rule I to include a 
subsection, (ARM 11.12.417(2)(c)), which adds "due to mental 
illness or a history of sexual, physical or emotional trauma," 
to the medical necessity criteria. 

Finally, in reviewing the medical necessity criteria, the 
department discovered problems with subsection (2) (b) of Rule I, 
(ARM 11.12.417(2) (b)), as to relying on the youth's inability to 
function in a "family setting" as criteria for determining the 
existence of medical necessity for placement in therapeutic 
group home care. The department has deleted the term and 
replaced it with "less restrictive environment" to ensure that 
the intent of the department is not misconstrued. The 
department intends that this subsection be met regardless of 
whether the youth is currently placed in a family setting, or in 
a non-family setting. All that is required is the need for a 
more restrictive level of care. 

COMMENT: (Kathy Ostrander, Department of Family services, 
Community Social Worker Supervisor, Hamilton, MT) The words "due 
to" in Medical Necessity Criteria (b) should be deleted and 
replaced with "and has". 

RESPONSE: The department agrees. The language of subsection 
(2) (b) of Rule I (ARM 11.12.417(2)(b)) has been changed to 
ensure that the requirement is not interpreted to mean that 
removal must be directly caused by the disorder. 

COMMENT: (Pete W. Surdock, CASSP Project Director, Department 
of corrections and Human Services, and Kathy ostrander) Section 
(4) requires redetermination at 6 month intervals. 
Redetermination should occur at "not less" than 6 month 
intervals. Also, redetermination should be completed as needed 
on an individual case with the safeguard that every case will be 
reviewed at a minimum of 6 month intervals. 
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BESPQN$~: The department agrees. Section "(4) will require that 
medical necessity redetermination of each case be completed at a 
minimum of 6 ~nth intervals in every case. 

CQMMENT: (Dave Kraft, Director of Administrative services, 
Intermountain Children's Home, Helena, MT) As stated in Rule I 
(1) (ARM 11.12.417(1)), what does "placement must be authorized 
by the department" mean? 

RE$PONSE: Prior to placement of a child in a moderate or 
intensive level therapeutic youth group home, the department's 
regional administrator will authorize the placement and 
subsequent payment on the department's form entitled DFS-1. 
Because the per diem rate for therapeutic youth group home 
services has two components, treatment and maintenance, the 
department will contract for the maintenance payment of only 
those children and youth who are in the custody of the state for 
which the department has authorized a payment. However, because 
the department is paying the state Medicaid match for the 
treatment portion on behalf of all Medicaid eligible recipients 
receiving moderate or intensive therapeutic youth group home 
services, completion of the DFS-1 with authorization by the 
appropriate DFS regional administrator is required, and will be 
provided by DFS. Placement authorized by the department will 
aid in effectuating the administrative requirements outlined 
above. 

COMMjNT: (Dave Kraft) As used in Rule I, subsection (2) (a), 
(ARM 11.12.417(2) (a)), what is the definition of "residential 
treatment"? Does this medical necessity criteria mean that the 
child is at risk of residential treatment in a facility such as 
Intermountain Children's Home (ICH)? 

RESPONSE: The department has changed the wording of subsection 
(2) (a) and (2) (d) to clarify the definition of prior placement, 
or risk of placement, in residential treatment. The phrase used 
in these subsections means placement in a residential treatment 
facility licensed by the Department of Health and Environmental 
Sciences (DHES). The term will only apply to ICH when and if 
the facility is licensed as a residential treatment facility by 
DHES. 

COMKEHT: (Pete W. Surdock) Subsection (2)(f) implies that 
children and adolescents with severe emotional disturbance (SED) 
are defined in the DSM-III-R. This is not the case. SED has 
been defined by the Department of Co~rections and Human Services 
(DCHS) and is included in the DCHS Montana PUblic Mental Health 
System Revised State Plan. SED is also defined in ARM 
46.12.1946. 

RESPONSE: To address the concern over an appropriate reference, 
the department has modified subsection (2) (f) of Rule I, (ARM 
11.12.417(2) (f)) to refer to ARM 46.12.1946 for the definition 
of SED. 
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CQKKEHT: (Kathy Ostrander) Please clarity Rule 1(1) (ARM 
11.12.417(1)), which states that both intensive and moderate 
level therapeutic youth group home services must be ordered by a 
physician, a clinical psychologist, a masters level social 
worker (MSW), or a licensed professional counselor (LPC) .•• can 
DFS staff order this service if he or abe is an MSW or LPC? 

RESPONSE: Yes, the department intends that qualified, licensed 
OFS staff may order therapeutic youth group home services. 

AKBNDKBMT OF RULE 11.12.101 YOUTH CARB FACILITY, DBFIBITIOBB 

CQMMENT: (Lauren Van Roekel, Director of Yellowstone Community 
Homes, Billings, MT) As referenced in (3) (f), explain the 
education and experience equivalent for a non-degree program 
manager. We submit that there should be 5 years related work 
experience to meet this equivalent requirement. 

RESPQNSE: The department agrees that education and experience 
equivalent under the rule for employing a non-degree program 
manager should be explained, and this notice adds language to 
ARM 11.12.101(3) (f) to set definite criteria for finding the 
equivalent. However, the department disagrees that 5 years 
related work experience is sufficient for a program manager 
without any human services post-secondary education. six years 
is needed to guarantee minimum qualifications for non-degree 
program managers. Non-degree program managers with post
secondary education in human services may use each year of such 
education toward meeting the six year requirement. For example, 
one combination would be an individual with human services 
experience of four years and two years of college involving 
courses with an emphasis on human services. Such a combination 
of experience and education would be considered to equal the 
minimum qualifications which this subsection is designed to 
mandate. 

CQMMEHT: (Pete w. surdock) we encourage DFS to consider the use 
of the language "mental and behavioral disorders" rather than 
"problems". 

BESPONSE: The department agrees. The word "problem" found in 
Rule I (1)(b) is replaced with the word "disorder". The word 
"problems" found in ARM 11.12.101(3)(c) and (3) (d) is replaced 
with the word "disorders". The term better describes the 
condition sought to be defined. 

COMMENT: (Pete W. Surdock) We encourage DFS to amend ARM 
11.12 .101 ( 2) by striking "residential treatment center" and 
replacing the phrase with "intensive or moderate treatment 
center" after the word "approved." Further, we recommend 
amending ARM 11.12.101(2) (a) by striking "residential treatment 
center" and replacing it with "intensive or moderate treatment 
center." 
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BESPOJISI: The departlaent did not propose any alllendaent of ARM 
11.12.101(2) in its notice of hearing. Therefore, the requested 
chang!ll& are beyond the scope of this rule-making. However, the 
depart.ent has a•endad language in Rule I (ARM 11.12.417) to 
clarify the meaning of the term residential treatDent facility, 
as discusstad above. 

COMMENT: (Geoffrey Birnbaum) As referenced in ARM 
11.12.101(3) (e), can a Lead Clinical staff (LCS) position be 
filled by a staff person with the experience, talent, references 
and credibility to challenge the requirement of being an MSW, a 
Clinical Psychologist or a Licensed Professional Counselor 
{LPC)? 

BESPQKSE: To guarantee adequate qualifications for each LCS, an 
objective measure is netaded. Therefore, tbe department has not 
drafted the rule to allow for more flexibility in allowing group 
homes to hire an LCS who may have equivalent experience, talent, 
and references as suggested above. 

AKIBUKBWT OF RULB 11.12.413 YOUTH GROUP HOKB, STAFF 

COMM!N'I': (Larry Noonan, AWARE Inc., Anaconda, MT) AWARE 
applauds the department's efforts in attempting to develop a 
continuum of care, and in attempting to implement refinancing of 
services. However, the department must improve its contracts by 
adding details on the population in the services, access to 
services, and expectations as well as payment for services. The 
department must also control the number and location of 
providers. In regard to staffing, the ratio of the intensive 
level should be .5 to 6. If the department imposes a ration of 
.5 to 4, it will be difficult to employ a half-time masters 
level LCS for a program such as AWARE with 12 children in care. 

BESPQISE: The proper provisions for department contracts is an 
issue which is outside the scope of this rule-making. There 
currently is no plan in place to limit the number and location 
of providers, and such a plan is also outside the scope of this 
rule-making. In regard to staffing, see next comment-response. 

COMKBNT: {Pete w. surdock) We encourage DFS to consider 
further clarification of ARM 11.12.413{6) by adding staff ratios 
of lead clinical staff {LCS) to children served. The rule 
establishes program manager ratios but not those of LCS staff 
whose duties and responsibilities are much greater. 
Additionally, the lack of such ratios causes a lack of a 
standard for a critical staff person in the therapeutic setting. 
We recommend that ~oderate level be .5 per 8 youth and intensive 
level be .5 per 4 youth. 

RESPONSE: 
by adding 
children, 
LCS shall 

The department agrees. ARK 11.12.413{6) is amended 
that each LCS shall be responsible for no more than 16 
and ARM 11.12.413(7) is amended by adding that each 
be responsible for no more than 12 children. The 
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depart•ent does not aqree that the intensive level should be 
staffed 8:1 as advocated by the comment. Given the existing 
additional requirements already imposed on intensive level 
homes, 12:1 is the more appropriate ratio for ensuring adequate 
LCS services while avoiding over-burdensome staffing 
requir-ents. 

COMMEHT: (Lauren van Rockel) Use the word "counseling" rather 
than the word "treatment" in 11.12.413 (d)(i) and (ii). 

RISPQNSE: For consistency, the department has elected to remain 
with the word treatment because this term is applied throughout 
the rules. 

CQMMENT: (John Wilkinson, Administrator, Intermountain 
Children's Home) The staffing and treatment requirements for 
intensive level therapeutic youth group home services found in 
ARM 11.12.413(7) are too prescriptive, and based on the AWARE 
program in Butte. The kind of prescriptive staffing and 
treatment requirements that fit AWARE do not fit our population. 
Alternative language needs to be developed that either embraces 
the intent of this section, or recognizes another category of 
intensive level therapeutic youth group home services. 

BESPQNSE: The AWARE program was developed in response to a 
request for proposal (RFP) issued by the depart~ent. The RFP 
reflected the need for the type of services AWARE now provides. 
The intensive level criteria is modeled after the need perceived 
by the department as first documented by the RFP, not the AWARE 
program. In regard to the co~ent on creating a different level 
of intensive medical necessity, see next co~entjresponse. 

CQMMEHT: (John Wilkinson) Treatment services outlined in ARM 
11.12.413(7) (d) are at variance with our (Intermountain 
Children's Home) program and the age of the children we treat 
(average age of 9). Children do not respond well in group 
treatment, and have neither the social nor verbal skills 
necessary to effectively participate in that kind of therapy. 
Individual treatment sessions are mostly play therapy sessions, 
and usually conducted once a week. It is not an issue of how 
many services were provided, rather, it is the level of 
integration with which those services are provided and how 
tightly they were tied together in service of the treatment 
plan. 

RESPQNSE: Medicaid reimburse~ent must be tied to medically 
necessary services actually provided. The department and SRS 
have arrived at the Medicaid reimbursabl~ rate for the treatment 
portion of therapeutic youth group services by projecting the 
amount of time spent each day by health care professionals as 
outlined in ARM 11.12.413(7) (d). If the scope and amount of 
treatment services are changed, the Medicaid rate would also 
change. Therefore, the flexibility demanded by ICH cannot be 
built into the rates at this time, and the department will not 
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be reducing the staffing and treatment requirements for either 
intensive or aoderate level therapeutic youth group home 
services. 

Staff-Tiae Schedule ca.aents: (various comments summari~ed 
below without identifying specific commentator, response is 
intended to cover all the comments preceding it) 

COMMEHT: 11.12.413(6)(a) -change the 7 a.m. to 3:30p.m. time 
frane to 7:30a.m. to 3:30p.m., and the 3:30p.m. to 10:00 p.m. 
time frame to 3:30 p.m. to 10:30 p.m. 

COMKEHT: 11.12.413(6) (b) - change the 10:00 p.m. to 7:00 a.m. 
time fr~ to 10:30 p.m to 7:30 a.m. 

CQMMENT: 11.12.413(6) (a) -Change child to staff ratio for 
moderate level from 3:1 during 3:30 p.m to 10:00 p.m. shift back 
to 4:1 ratio. Reinstate the child to staff ratio to 4:1 from 
J:OO p.m. to 10:00 p.m. as originally proposed. (2 comments) 

RESPQHSE: The times for the differing staff ratios (day and 
night) have been changed. F~r a fifteen hour day-time period in 
a moderate level home, when children are present in the h~me, a 
minimum of one staff meml:-er per every four children is required. 
For a nine hour period at night, th.,re m•Jst be a minimum of one 
staff member per every eight children in the horne. The exact 
time that the staffing change occurs is more flexible, e.g., the 
fifteen hour day-time staff period cm1ld begin at 7:15, a.JD., 
and end at 10:15, p.m. The changes to the rule on intensive 
level homes, where the ratios require more staff, also 
incorporate the 15 hour day-time and 9 hour night-tilDe staff 
transition times. The ratios represent minimums, and having 
more staff on hand than is required during either period of time 
is not a violation of the rule. 

The phrase "when children are in care" has been added to clarify 
that staff need not be maintained in the home when no children 
are present, e.g., when all the children are at school. (It is 
intended that when any child is present a staff •ember will be 
present.) Thus, a typical staff scenario might require a 
moderate level home to initiate the ratio of 4:1 at 7:10 a.m. 
By 8:30 a ••• , all the children are at school, and therefore the 
rule does not require that the ratio be maintained, even though 
the fifteen hour day-time period is under way. However, at 3:45 
all the children are home fro~ school, and the fifteen hour 
period does not end until 10:10, p.m. Therefore, the ho~e must 
ensure that 4:1 staffing is re-instituted until the fifteen hour 
period expires at 10:10 p.m. 

~ OF RULE 11.12.416 YOUTH GROUP HOKE, CHILDREN'S CASE 
RECORDS 

coMHENI= (Pete w. Surdock) We encourage DFS to address 
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preservation of confidentiality under this rule, which addresses 
the .-intenance of case plans and records on the youth without 
indicating the expectation reqarding confidentiality. We 
encourage preservation of confidentiality, but ask that it not 
preclude sharing of information to assure comprehensive service 
planning, coordination with multiple providers, and evaluation 
of the service plan. 

BESPOHSE: The department has added subse.ction (3) to ARM 
11.12.416 to assure that providers have notice that the concerns 
addressed in the above co-.ent are already covered by ARM 
11.12.113. 

90MMIHT: (Geoffrey Birnbaum) current rates do not meet costs and 
any flattening of rates would cause severe hardship on our 
program and our staff. The new rate must be more cost based or 
continue to be maintained at whatever percentage of costs that 
can be achieved. 

BESPONSE: The department has made every effort to est~lish an 
equitable rate based on the staffing requirements and the 
State's pay scale. Non-salary costs (Maintenance or room and 
board) are based on the USDA average cost of raising a child. 

coMMENT: (John Wilkinson) Before any rate of payment structure 
is finalized, input from the specific providers involved should 
be obtained. 

BESPQNSE: The department has already conducted a wage and salary 
survey of four potential providers of therapeutic youth qroup 
ho- services. 

CQMMENT: (Lauren Van Roekel) Testimony at the November 19, 1992 
Public Hearing indicated that the anticipated daily rates for 
the moderate level were stated as $87 to $96, with the final 
decision being made by December 4, 1992. Based on budget, 
proposed additional expenses, and a four year average of days of 
care: we would suggest a daily rate for the moderate level as 
$106 to $116, which is based on sot occupancy rate. 

BESPONSE: The department determined the rate for the moderate 
level at $102.37 based on 90t occupancy. 

COKMENT: (Geoffrey Birnbaum) Will foster care funding (of 
therapeutic youth qroup services) be available when Medicaid 
reimbursement is discontinued? 

RESPQNSE: When Medicaid reimbursement is no longer available and 
it is necessary for the child to remain in the group home, the 
provider will be reimbursed by DFS per the Foster Care Rate 
Matrix for children/youth in the custody of DFS. 
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ADDI:TIODL GDIDAL COIIKDTS 

COMMENT: (Geoffrey Birnbaum) I am concerned about the lack of 
concrete standards for providers. I do not think licensing 
standards are adequate for a provider to establish the 
organization as a treatment program. I favor the adoption of 
some national accreditation or development of standards through 
a contracted process and established under a separate 
a~inistration, such as the State Department of Commerce or 
Correction and Mental Health. 

RESPONSE: In addition to these rules which encompass current 
standards, the department is reviewing licensure standards for 
therapeutic youth group homes as a whole. Under these rules, 
the department will issue provisional therapeutic youth group 
home license(s) for the period of January 1, 1993, through March 
31, 1993. The department will give serious consideration to 
comments pertaining to adoption of national accreditation 
standards or development of standards through a contracted 
process at some future date. However, the departme~t is unable 
to act on the development and adoption of such standards prior 
to January 1, 1993, the date for implementation of this program 
through adoption and amendment of these rules. 

COMMENT: (Geoffrey Birnbaum) I am concerned over the 
establishment of two levels of treatment within what was called 
"intermediate treatment". 

RESPONSE: The differing levels of service, and payment, in 
therapeutic group homes were established in Montana prior to 
this rule-making. Thus, the rules herein only recognize the 
differing types of treatment already offered, they do not create 
them. 

COMKENT: (Geoffrey Birnbaum) What is the line between 
"intensive therapeutic youth group home" and "residential 
treatment" under Medicaid. 

RESPONSE: The requirements of medical necessity for residential 
treatment facilities licensed by the Department of Health and 
Environmental sciences (DHES) are substantially different. 
Generally, the requirements reflect the higher level of care 
which is provided in residential treatment facilities. For 
example, residential treatment facilities licensed by DHES are 
considered medical institutions much the same as hospitals, but 
at a lower level of care than hospitals. Admission and 
continued stays in residential treatment facilities are subject 
to review by Mental Health Management of America. Also, 
residential treatment providers offer all services on-campus, 
including education. These, and other additional requirements, 
do not apply to therapeutic youth group home providers. 
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DEPARTMENT OF FAMILY SERVICES 

certified to the Secretary state, December 14, 1992. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONKEN'l'AL SCIENCES 
OF THE STATE OF MONTANA 

In the .atter of the amendment ot 
rules 16.8.1004, 16.8.1423 and 
16.8.1424 dealing with incorpora
ting federal regulatory changes 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Air Quality Bureau) 

1. On October 15, 1992, the board published a notice at 
page 2243 of the Montana Administrative Register, Issue No. 19, 
to consider the amendment of r~e above-captioned rules. 

2. At the hearing on this proposal, the Department 
submitted several minor ':ypographical amendments to the rules 
as proposed, which the Ro·'1'"d has adopted. In particular, there 
were three places in tt>e ruJes as proposed where the word 
"plume" was misspelled, ar;d appea.r"'d "'s "plum". Similarly, thA 
~eferences in the definit:;ons of "~"-dmi.n.istrator" to the Code of 
Federal regulations >H"re J.n~,,-r~ct: in proposAd ARM 
j.6.8.1423(a) the correct ···pferer>ce \"! 40 CFR Part 60, not 40 
CFR Part. 6; in propos.ed )l.!>"l 1 <5. >! • o ~ "" i a) the co!'rect referenc"' 
j.s 40 CFR Part 61, not "o r'f? :>11.!'~ ;: .. 1\ ll of these techniC1'll 
c>rrors h<!ve been corract!?d i.n chi<> .. inal notice. 

Aside from the conments •w:<•ruitted by the Dapartment, 
written co=ents were subm.tt.ted "·':} i':he Environmental Protection 
l<gency. These COl!lmel'ts S''<Jgesto?d t:~1at: the proposed definitions 
of "administrator" contained in proposed ARM 16.8.1423 and 
16.8.1424 be changed to indicate that the Department and EPA 
have joint jurisdictio:1 over those matters that cannot be 
delegated by EPA to the stat.e. The Board declines to make this 
change. Although EPA is making this suggestion to encourage a 
cooperative effort between the Department and EPA, the ultimate 
authority in these matters will still reside with EPA. The 
Board is confident that the Department will cooperatlvely work 
with EPA in these areas, but is concerned that making the 
changes suggested by ~A would mislead sources to believe that 
the Department may take affirmative action. 

No other comments were received by the Board on the 
proposed rules. 

3. The rules, as amended, appear as follows (new 
material is underlined; material to be deleted is interlined): 

16.8.1004 VISIBILITY MODELS (1) All estimates of visi
bility impact required under this subchapter shall be based on 
those models contained in "Workbook for Pium ~ Visual 
Impact Screening and Analysis" (EPA-450/4-88-015, 1988). 
Equivalent models may be substituted if approved by the 
department. 

(2) The board hereby adopts and incorporates by reference 
"Workbook for ~ ~ Visual Impact screening and Analysis" 
(EPA-450/4-88-015, 1988) which is a federal agency publication 
setting forth methods by which estimates of visibility impair-

Montana Administrative Register 24-12/24/92 



-2742-

ment may be made. A copy of "Workbook for ~ ~ Visual 
Impact Screening and Analysis" (EPA-450/4-88-015, 1988) is 
available for public review and copying at the Air Quality 
Bureau, Department of Health and Environmental Sciences, 
cogswell Building, Capitol Station, Helena, Montana 59620. 

16.8. 1423 STANDARD OF PERFORMANCE FOR NEW SIATIQNARY 
SOUBCES (1) For the purpose of this rule, the following 
definitions apply: 

(a) "Administrator", as used in 40 CFR Part 6.Q., July 1, 
1992, means the department, except in the case of those duties 
which cannot be delegated to the state by the U.S. Environmen
tal Protection Agency, in which case "administrator" means the 
administrator of the u.s. Environmental Protection Agency. 

(b) Same as proposed. 
(2)-(4) same as proposed. 

16.8.1424 EMISSION STANDARDS FOR HAZARDQUS AIR POLLUTANTS 
(1) For the purpose of this rule, the terms and associ-

ated definitions specified in 40 CFR §61.02, July 1, 1992, 
shall apply, except that: 

(a) "Administrator", as used in 40 CFR Part 61, July 1, 
1992, means the department, except in the case of those duties 
which cannot be delegated to the state by the u.s. Environmen
tal Protection Agency, in which case "administrator" means the 
administrator of the u.s. Environmental Protection Agency. 

(2)-(3) Same as proposed. 

Certified to the secretary of State December 14. 1992 

Reviewed by· 

~Jdu.o/oruent 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1307, 16.8.1308, and 
16.8.1906, and the adoption of new 
Rule I dealing with open burning 
permit fees for conditional and 
emergency open burning permits. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES AND ADOPTION 

OF NEW RULE I 
(16,8.1908) 

(Air Quality) 

1. on October 15, 1992, the department published a 
notice at page 2285 of c;h<> 19!72 Montana Administrative Regis
ter, Issue No. 19, of the a.mend:ment and adoption of the above
captioned rules. 

2. The notice ot adoptlou ui: Rule I incorrectly showed 
the new rule as 16. S. J-907 and i "; shuuld be corrected to read 
16.8.1908. 

Certified to the secr-et.<~ry of State December 14. 19~. 

Reviewed by: 
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BEFORE THE DEPAR'l'lmHT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.28.1005 setting tuber
culosis control requirements for 
employees of schools and day care 
facilities. 

To: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULE 16.28.1005 

(TUberculosis) 

1. on June 25, 1992, the departaent published notice at 
page 1303 of the Montana Administrative Register, issue number 
12, of the proposed amendment of rule 16.28.1005. 

2. The rule, as amended, appears as follows (new 
material is underlined or bolded; deleted material is inter
lined): 

16. 28. 1oos E:MPLOYEE or acxooL -- SGJ!ecu,s -- DAY CABE 
FACILITX CARl PRO!JDIB (1) With the exceptions specified in 
(2) and +'17-.Lll. belOWT..i.. 

iAl fltio public or private school as defined in 20-5-402, 
MCA, e~ day ea~e faeili~y as defiRed ift ses~ieft 52 2 793 1 MeA, 
or scbool cooperative may initially employ or continue to 
~ a person unless that person has provided the school~ 
cooperatiye. or the district to which the school belongs er-&ey 
ea~e faeilH:y with_;_ 

iii documentation of the results of a tuberculin skin 
test done within the ~ year prior to initial employment, 
along with the name of the tester and the date and type of test 
administered, unless the person provides written medical 
e•.-iaeRee documentation that sfhe is a known tuberculin reactor, 
in which case section +St~ applies~ 

riil if the test results are positive. documentqtion in 
the form of a written statement from a physician that the 
physician baa confirmed that the person does not have 
communicable tuberculosis. For purposes of this subsection, a 
person who is rehired from one school year to the next is 
considered to be continuously employed. and the reauired 
documentation need not be submitted again prior to employment 
for any school year subsequent to the first year of employment . 

.il!l No person. including the owner or operator. may 
provide care directly to cbildren in a day care facility as 
defined in 52-2-703. MCA. unless s/he has, on-site at the 
facility. the documentation descriked in Cql above. 

ill If a person is already employed by a school. school 
district. or cooperative. or proyiding direct child care in a 
day care facility on Dec8mber 25. 1992. but has not. by that 
date. provided the documentation required by C1l qboye, s/he 
must provide the required documentation by January 25, 1993: if 
a skin test is reauired. it must have been performed after 
Jqnuary 25, 1992. 

fi!+.Lll.(a) A person who is not a known tuberculin reactor,_ 
is not known to have communicable tuberculosis, and has not had 
a tuberculin skin test performed as required in (1) above may 
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be employed in a scbool or work in a day core facility until 
the date specified in (b) below if s/he provides the employer 
with: 

(i) a signed and dated written statement by a licensed 
physician that no such skin test should be performed at that 
date for medical reasons, along with the specific medical 
reasons why the test is temporarily inadvisable and the date 
after which the test may be adlllinistered; and 

(ii) a signed and dated written statement by a licensed 
physician that sfhe has examined the person to determine 
whether or not symptoms of tuberCulosis exist and has found no 
such symptoms. 

(b) If, within two weeks after the date upon which the 
physician's statement indicates the test is once again medical
ly acceptable, the empleyee ~has not provided the school~ 
school district. cooperative. or day care facility with tb& 
documentation e£ ~e res~l~s e£ a ~aeerealin skin eee~ required 
by section (1) Cal above, the school, district. cooperative, or 
day care facility must t;et"minat;e SCI' suspend that person's 
employment, or, in the case of a diU' C§re facility. that 
person's direct child care ~ervices. immediately until the~ 
reealt;e aPe dQcymentation_ii submitted to it. 

ffl-l.!ll.!U Each Rti.~ school and public school distdQb. 
including a distrjsj; within a ~ggoperative. al'ld day eal'e 
faeility must keep in its centraL offic~ documentation for 
each current employee of either the date, type, tester, and 
results of the tuberculin skin test, or the fact that section 
+5-t-l.§.l applies. and. i.f.....:l: . .h!LJ&lo~ .• results an positive, t;be 
required documentation that the ~mRloyee is not communicable. 

lQl Each day care tacility must keep on-site the 
Qocumentation reauiad in <al above for each person providing 
~irect child care at that facility. 

t+t.La If the day care worker or school employee• s 
tuberculin skin test is negative, ~he em~leyee that person need 
not receive further pe~~ine '~berealin ~e9~ift! screening for 
tUberculosis unless sfhe has frequent or close exposure to a 
person with a communicable pulmonary tuberculosis. 

f'S+.L§.l(a) If the tuberculin skin test results are 
significant or if the ~ employee or day care worker has 
ever, in the past, had a positive tuberculin skin test with 
purified-protein derivative and has not had adequate 
chemoprophylaxis, s/he must be evaluated by a physician, either 
before or within 1 week after receiving the results of the 
test, in the case of a test with significant results, or 1 week 
after commencing employment, in the case of an untreated person 
with a past positive test result, to ascertain whether or not 
sfhe has any of the following conditions: 

(i)-(x) same as proposed. 
(b) If any of the conditions listed in subsection 

f§+l§l.(a) of this rule are present, the tuberculin-positive 
~ employee or day care worker must be counseled that s/he 
is at relatively high risk of developing tuberculosis disease 
and that sfhe should complete 6 months of chemoprophylaxis if 
sfhe has not already done so, unless medically contraindicated 
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according to the standards contained in "Treatment of 
Tuberculosis and TUberculosis Infection in Adults and 
Children•, a joint stat~ent of the centers for disease control 
and the American thoracic society, adopted March, 1986. 

(c) Further surveillance is not required of a tuberculin
positive ~ employee or day core yorker with any condition 
listed in subsection ~L§l(a) of this rule who completes 6 
months of chemoprophylaxis. 

(d) A tuberculin positive ~ employee or day care 
~ with any of the conditions listed in subsection 
~l§.l.(a) of this rule who does not complete 6 Jnonths of 
chemoprophylaxis must7 annually lkiriRIJ hie/he!' ~e- sf 
emplBY'IIIBft~, provide his or her employer with documentation fro~n 
a physician that sfhe is free of communicable tuberculosis.......QL.. 
in tbe case of a day care facility worker. provide tbe facility 
witb that documentation. 

(e) A tuberculin-positive ~ employee or day care 
~ with none of the conditions listed in subsection 
f5+L§l(a) of this rule or with a history of close exposure to 
a case of communicable pulmonary tuberculosis within the 
previous 2 years or a history of a neqative tuberculin test 
within the previous 2 years may be released from further 
routine tuberculosis surveillance following 2 negative chest 
x-rays one year apart. However, if such an e~nployee or worker 
does not co~nplete 6 months of che~noprophylaxis as well, sfhe 
~nust be exa~nined by a physician every 5 years after the second 
negative x-ray is taken to determine whether sympto~ns of 
tuberculosis exist. 

-f6tl.ll If aft a school employee or dav care worker is 
diagnosed as having communicable tuberculosis or being infected 
with tuberculosis, ~a empleyee thAt person ~nay not work in a 
school or daycare facility unless proper medical treatment is 
being followed and, if coJnJnunicable, until s/he is no longer 
communicable. 

-ti+l.ll If aft a school employee or day care worker 
violates any requirement of this rule, ~he aaplayee that person 
may not work in a school or daycara facility until s/he 
complies with the terms of this rule. 

-f&t.L!!..l.!.Al A person e~nployed by a school district who 
transfers to any other school within the same district need not 
repeat the actions required by section (1), and the 
dOCUIIentation required by section f3t .L.il.lll. must be t;raftsferred 
t;s t;fte seeeftt eehssl ~ t;he fire~ maintained at the district's 
central offices. 

lQl If a person employed by a cooperative transfers from 
one district within the cooperative to another. the actions 
required by section Cll need not be repeated. but the 
gocumentation required py section !4l!al must be transferreg 
from the first district to the second. 

f9tllQl Same as proposed. 

3. The following comments were received; the depart
~nent's response to each follows: 
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COJ!!!M!nt: Clarification is needed whether the prohibition 
against employment of individuals who have not complied with 
the rule applies only to initial hiring or those already 
employed as well. 

Response: The rule applies both to existing and prospective 
school employees and day care workers; clarifying language was 
added. 

Comment: current employees who have not already complied with 
the existing version of the rule cannot meet the requirement of 
subsection (1) of the proposed rule that test results be 
submitted within the year prior to employment; therefore, 
language needs to be added dealing with those circ~stances. 

Resoonse: Such language was added, giving existing school 
employees and day care worker& one month after the amended 
rule's effective date to comply. 

comment; In a large district with several schools and a single 
central location for personnel files for all of them, it would 
be more efficient to ke<:!p TB reco:n'ls in the central location 
rather than to requirE: each indi v id·~al school to keep the TB 
records on its own e111ployees. 

Response: The departmen~ agreed and added language requiring 
the records to be in the central offices. 

Comment; would a teacher transferring from one building to 
another within the same district have to be retested? 

Response: No. The rule as proposed allows such transfers 
without retesting. 

COIIIJ!lant; There are often no al!lployees in a s111all group or 
family day care home, since they are customarily run by their 
owners, so restricting the testing requiraJIIent to "employees" 
leaves out a large number of those individuals who will 
necessarily be in direct contact with children in day care 
facilities. 

Resoonse; The department agreed and amended the rule to cover 
anyone providing direct child care. 

comment; The Department of Family services was concerned that, 
while ORES had statutory authority to set health standards for 
day care centers, it did not have such authority for group 
homes or family day care homes. 

Response: While it is true that section 52-2-735, MCA, only 
gives DRES rulemaking authority to set health standards for day 
care centers, separate statutory authority--ORES' authority in 
50-1-202, MCA, to enact rules controlling communicable 
diseases, and that in 50-17-103, MCA, to adopt rules 
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controlling the spread of tubercUlosis--allows DBBS to place 
such rcaquireaenta on fuaily and group day care hOlieS. 

C:9'P"'Dt; onder current law, tenured teaeberll aust bllve ll 

hearinq before the Board of Trustees before they are suspended 
or ter~~~inatad, which interferes with the district's ability to 
enforce this rule. 

Rasponu; Districts have a nUIIber of aeans available to 
enforce the rule, a.q. adoptinq the rule as a policy, violation 
of which is grounds for disciplinary action, and/or asking 
compliance a condition of each year's rehiring. section 20-4-
207, MCA, also allows !.mediate suspension pending a hearing if 
a teacher's acta are "contrary to the welfare of the students•, 
which failure to ascertain TB status arguably would be. 
Collective bargaining agree.ents sbould also be entered into 
carefully to honor and recognize the requi~nta of this rule. 

Cop9nt: Since SOllie school e~~ployees are hired for nine-aonth 
periods year-to-year, the lanquac;re in the proposed rule may 
require annual testing of those employ-; therefore, the 
lanquaqe should be clarified to require only first-tt.e hirees 
to be tasted. 

Response; Clarifying language to that effect was added. 

Comment; In regard to paragraph ( 8) in the notice of proposed 
amendment, reference to a parson employed by an education 
cooperative as well as a school district should be included 
aince aeveral districts often form auch cooperatives for 
special education purposes and employ itinerant personnel to 
provide them. In addition, each -parate district within a 
cooperative that a given employee serves should be required to 
maintain the rule-required docuaentation. 

Response; 
lanquage. 

The department aqreed and adopted appropriate 

cauent: The Adlllinistrative Code co-ittee staff requested 
further elaboration of the necessity for the rule amendments. 

Raaponae; The most important goal of the amendlllents is to lDBke 
the rule aore easily enforceable by schoola or day care 
facilities aqainst employees or care providers--of which there 
are currently several--who refuse to produce proof of their TB 
status. Strenqtheninq the enforcement provisions of the rule 
now is particularly important because TB, which once was 
thought to be dying out, has been on the increase and some 
cases have proved to be more resistant to drug therapy than in 
the past, liiBking prevention of its spread increasingly vital. 
The current rule's language, by placing a largeJ:' duty of 
compliance on elDployeesfworker• rather than the schools or day 
care facilities, undeJ:"cut the ability of those facilities to 
enforce the rule, a situation these amendments are, in part, 
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intended to remedy. 

Cg!l!!lent: Tba reference in section (1) to an exception in 
proposed section (7) is inaccurate, since (7) does not state an 
exception. 

Response; The reference was deleted. 

Copgpenl;: Although it is clear that no one is to work in a 
school or day care facility if they have communicable TB, it is 
not clear what procedure must be followed if the worker has a 
positive skin test but it is not yet known whether sfhe has 
communicable TB. 

Response; Appropriate 1.anguage was added. 

Certified to the Secretarr of State Dece:mber 14. 1992 

~~ta./ Eleanor er 
Counsel for the oepart11U.'mt 
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BEFORE 'l'HE DEPARTMENT OF HEALTH AND ENVIROHMBln'AL SCIENCES 
OF THE STATE OF MOM\'ANA 

In the ~tter of the amendaent of 
rules 16.44.102, 16.44.110, 
16.44.121, 16.44.202, 16.44.303, 
16.44.304, 16.44.306, 16.44.320-
324, 16.44.402, 16.44.417, 
16.44.425, 16.44.505, 16.44.601, 
16.44.702 and new rule I dealing 
with HSWA Cluster I regulations. 

To: All Interested Persons 

MO'l'ICE OF 
AKEMDimNT OF RULES 

AND ADOPTION OF 
NEW RULE I 
{16.44.129) 

{Hazardous Waste) 

1. On October 29, 1992, the department published notice 
at page 2330 of the 1992 Montana Administrative Register, Issue 
No. 20, to consider the amendment and adoption of the above
captioned rules. 

2. The department adopted the rules as proposed with one 
change to correct a typographical error. 

3. The rules, as amended, appear as follows {new 
material is underlined, and material to be deleted is inter
lined): 

16.44.102 INCOBPOBATIONS BY REfEREnCE Same as proposed. 

16.44 .no ESTABLISHING PEBMIT CONPITIONS Same as 
proposed. 

16.44.121 PERHITS BY RQLE Same as proposed. 

16.44.202 DEFINITIONS same as proposed. 

16.44. 303 PEFINITION OF UAZARDQUS WASTE Same as pro
posed. 

16.44.304 EXCLQSIONS same as proposed. 

16.44.306 REOUIREMEHTS FQR RECYCLABLE MATERIALS same as 
proposed. 

16.44.320 CHARACTERISTICS OF HAZARDQUS WASTE GENERAL 
Same as proposed. 

16.44. 321 CHARACTERISTIC OF IGNITABILITY Same as 
proposed. 

16.44. 322 CHAMCTEBISTIC OF CORRQSIVITY Same as pro
posed. 

16.44.323 CHABACTERISTIC OF REACTIVITY Same as proposed. 

16.44.324 TOXICITY CHARACTERISTIC Same as proposed. 
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16.44. 402 HAZARDQUS WASTE DEIEBMINATION; APPLIQBILITY OF 
RQLES TO GENEMTOR CATEGORIES; SPECIAL UOUIREMEHTS FOR COHDI
TIOHALLY EXEHPT S~ OQANTITY GENERATORS Same as proposed. 

16.44.417 ANNUAL REPORTING (l)-(2) Same as proposed. 
(3) Reporting for exports of hazardous waste is subject 

to the require~ents of ARK l6.44.425f+t L§l rather than the 
requirements of this rule. 

16.44.425 INTERNATIONAL SHIPMENT& Same as proposed. 

16.44.505 MAHIFEST SYSTEM Same as proposed. 

16.44.601 PURPOSE; APPLICABILITY Same as proposed. 

16 I 44. 7 02 STAHPARDS AND REQUIREMENT& FOR PEMI'l"I'ED 
FACILITIES Same as proposed. 

RULE I (16.44.1291 c RESTRICTIONS ON THE LAND DISPOSAL QF 
HAZABOQU& WASTE& Same as proposed. 

4. No comments were received. 

certified to the secretary of State DeCember 14. 1992 

Reviewed by: 

~~Ah~tment 
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BEFORE THE DEPAJmiEJIT OF JUSTICE 
OF THE STATE OF MONTANA 

Xn the -tter of the adoption 
of new rules pertaining to 
investigative protocol 

CORRECTED NOTICE 

TO: All Interested Persons: 

1. On November 12, 1992, the Department of Justice 
published a notice of adoption of rules pertaining to 
investigative protocol at page 2466, 1992 Montana Administrative 
Register, issue number 21. Those new rules were proposed at 
page 2117, 1992 Montana Administrative Register, issue number 
15. 

2. The new rules were numbered 23.3.201 through 23.3.205. 
Those numbers were already assigned to rules pertaining to the 
Motor Vehicle Division. These new rules should have been 
numbered 23.2.201 through 23.2.205. Replacement pages for these 
rules are being prepared for the 12/31/92 date. 

BY:-zt1~u ~~ 
MARC RACICOT, Attorney General ~ueReVre 

Certified to the secretary of State December 11, 1992 
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BEFORE THE D!PAR'l'IIEN'l' OF lABOR AND INDUSTRY 
STATE OF llOJI'l'AlfA 

In the mattar of the 
a.andaent of rules and a. 
new rule reqardinq what is 
classified as wages for purpoees 
of Workers' co~nsation and 
Unemployment Insurance. 

TO ALL INTERES'l'ED PERSONS: 

NOTICE OF AKEHDMENT OF 
ARM 24.11.813 AND 24.11.814 
AND ADOPTION OF NEW RULE I -
24.29.720 

1. On October 29, 1992, the Department published notice 
at page 2344 of the Montana Administrative Register, Issue No. 
20, to consider the amendment of the above-captioned rules and 
the adoption of new rule I. 

2. On November 20, 1992, a public hearing was held in 
Helena concerning the proposed rules at which oral and written 
comments were received. Additional written comments were 
received prior to the closlng date of November 27, 1992. 

3, Mter consid..,ratJ<m of tne co-ents received on the 
proposed rules, the Dep!p-·.:~.'·'<•t f'"" "dopted the rules as proposed 
with the following changes: 

RULE I PAYMENTS T!iAT ,;.p~~ . .l!Zi: . .iiAGES --- EMPLQYEii EXPENSES 
(1) Effective .January 1, ";,993, payments made to an 

eJIIployee to rei.mrrse the employee for ordinary and necessary 
expenses .incurred in the cm1r,;e <~nd >JCope of employment. are not 
wages if all of the following are met: 

(a) the amow1t of each elilployee's reimburselllent is entered 
separately in the employer's records; 

(b) the employee could reasomlbly be expected to incur the 
expenses while traveling on the business of the employer; 

(c) the reimbursement is not based on a percentage of the 
employee's wages nor is it deducted from wages; and 

(d) the reimbursement does not replace the customary wage 
for the occupation. 

(2) Reimbursement for expenses may be based on any of the 
following methods that apply: 

(a) for actual expenses incurred by the employee, to the 
extent that they are supported by receipts; 

(b) for meals and lodging, at a flat rate no greater than 
the amount allowed to employees of the state of Montana pursuant 
to 2-18-501(1) (b) and (2)(b), MCA for meals, and 2-18-501(5), 
MCA for lodging, UNLESS, THROUGH DOCUMENTATION, THE EMPLOYER CAN 
SUBSTANTIATE A HIGHER RATE; 

(c) for mileage, at a rate no greater than that allowed by 
the United States Internal Revenue Service for the preceding 
year, provided that the individual actually furnishes the 
vehicle; 

(d) for equipment other than vehicles, the reasonable 
rental value for that equipment, which for individuals involved 
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in taber fallinq aay not exceed $22. 50 per workinq day for 
cbain aaw and related TIMBER FALLIN~ eXpenaaa; 

(A) FOR HEAVY EQUIPMENT, :INCLUDIN~ BOT NOT LIMITED TO 
SEMI-TRACTORS OR BULLDOZERS, THE REASONABLE REN'1'AL VALUE MAY NO'!' 
EXCEED 75t OF THE EMPLOYEE'S GROSS RENUMERATION; 

-tet (!) for drivers utilized or elllployed l:ly a aotor carrier 
with intrastate oparatinq authority, meal and lodqinq expen ... 
may be reimbursed by either of the -thods provided in 
subsection (2)(a) or (b) for each calendar day the driver is on 
travel status; or 

-trt(g) for drivers utilized or .-ployed by a aotor carrier 
with interstate operatinq authority, aeal and lodqinq expenses 
may be reimbursed by the methods provided in subeection (2) (a) 
or (b), or by a flat rate not to exceed $30.00 for each calendar 
day the driver is on travel status. 

~: Sec. 39-71-203, MCA ~: Sec. 39-71-123, MCA 

24. 11. 813 PAYMENTS THAT ARE HOT WAGES EOOlPME!fT RENTAL 
( 1) heept:-fer-l't!tM-e-}e_.-.ft-ie-lee--~.l:ded-~~ 

~ie7 pfayments made by the employer to the employee for rental 
of equipment owned by the employee are not waqes if: 

(a) the equipment is necessary for the 101ployee to perform 
the job; 

(b) the employment contract provides for such payments; 

(c) the peyaent:e-re~ieet:-reaeefta~e-~-~~ 
w*t:~ot-~-~et:~ry-~-~er-~-se~*•••-~-t:fte-~ 
amount of each eaployee•s reimburtement is entered teparately in 
the employer's records: and 

1dl tb~ rgimbyrsemont does not replace thg gystgmary yoga 
for tb• occupation. 

( 2) The actual expenses incurred by the employee may be 
considered reasonable rental fees if the employer's records 
show: 

(a) the initial cost of the equipment; 
(b) the equipment's depreciation; and 
(c) maintenance and operational costs in connection with 

the services perforaed for the employer. 
(3) With respect to i*~ht:-eqai~ent:7-e~eh-ee-~~~ 

t:ne-reaeel'lelrie-rent:ai-"'P!!.i _ _,...~-.._.~ "theft-TSt-~..otme 

eapieyee"'•~~ equipment other than vehicles. the 
employer may pay an allowance not greater than tbe reasonable 
rental yalue for tbat equipment. wbich for individuals involved 
in tip!ber falling may not exceed $22.50 per working day for 
chain saw and related equipment expense. 

(4) With respect to heavy equipment, includinq but not 
limited to semi-tractors or bulldozers, the rea£onable rental 
value aay not exceed 75t of the employee's qross remuneration. 

(5) Hand tools customarily used in the -ployee's trade 
en~-¥ehieiee-~~~ ~l!'afteper~~-t:fte-werker-~e-~~ 
t:he-~~~ have no rental value for purposes of this rule. 
Any rental payments made with respect to these items are 
considered waqes. 
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ill Pasunaor yehicle expenaog MY be reiabu;rge4 either on 
the b!Uiit of actual receipts or upon mileage. at a rate no 
grgtor thpn tha,t allowesJ by the United StAtes :rntt!rJ)Al Reyenue 
soryice fpr the pncod,ina year, proyidtd, thpt the indiyidual 
actu&Uy furnillhy the yahicle, 

~: Sec. l9-S1-301, 39-51-302, KCA ,W: sec. 39-51-201, KCA 

24 • 11, 814 PAYJQiNTS THAT ARE NOT WAGES --- EMPLQYJ!!E EXPENSES 
(1) Pay.ents made to an employ- to reilDburse the employee 

for ordinary and necessary expenses incurred during the course 
and scope of employwent are not wages if all of the following 
are -t: 

(a) the IUiount of each employee's reimburseJICilt is entered 
separately in the employer's records; 

(b) the .-ployer has dOCUllentation that the employee 
incurred the expanses in conducting businesa for the employer; 

(c) the reiJiburseJaent ia not based on a percentage of the 
employee'• wage; 

(d) the reiaburs-ent does not replace the customary wage 
for the occupation; and 

(e) the re.t.bursement is ~ based on any ot the 
tollQwing tbat ARQly: 

( i) actual expanses incurred by the -ployee supported by 
receipts; or 

(ii) a flat rate for meals and l9dqing. no greater than the 
amount allowed to e.ployees of the state of Montana under 2-18-
501 C1l(bl and C2)Cbl, MGA for meals, and 2-18-501 C5!, MCA for 
lodging se;7-~, unless, through documentation, the employer 
can substantiate a higher rateTi 

Ciiil tor ¢tiyers utilized or eaployed by a motor carrier 
witb intrastate operating aythgrity. meal and lo4qinq expenses 
may be reiabunw bV either ot tb• metboda provided in 
sub&ection Cal Ci) or Ci1l for each calendar day tbe ¢river is Qn 
travel status: 

iivl tor ¢rivers util1zed or emPloyed by a moto~ carrier 
w1tb 1nterstate operating AUthority. meal And lo4qina expen~es 
may be reimbursed by tile utho4s proyide4 in sub9ect1on (e) Cil 
or Ciil, or by a tlat rote not to exceed, SJO,OO for each 
calaodar day tb• ¢r1yer is on trAvel status: or 

1Yl for mileage. at a rate no greater than tbAt allowed by 
the united States Internal BeveilUe Service for the precedjoq 
year. prodded, tbat the indiv1dual actually turn1sbes the 
vebicle, 

AU:H: sec. 39-51-301, 39-51-302, MCA ~: Sec. 39-Sl-201, KCA 

4. The Department has thoroughly considered the comments 
and testimony received on the proposed rules. The following is 
a suaaary of the comments received, along with the Department's 
response to those comments: 

Montana Administrative Register 24-12/24/92 



-2756-

O'P"Wt; 'l'ba lillmtana Loqqinq Aaaociation ("MLA") presented 
writun te.t!.ony supporting and justifying a $22.50 per day 
flat rate fDr •saw rental", which inc::lu4.. other ·~ 
related to the operation of the chain aaw and related timber 
falling expenses. 

BJ!U'OID; Tbe DepartJBent finds that on the basis of the evidence 
•ul::aitte<l by the MLA that $22.50 per day ia a rea•onable 
allowance for •aaw rental" and related timber falling expen•es. 

C9JQQ!I!'f: The State COI!p&naation Mutual Insurance Fund ("Stat. 
Fund") supports the proposed rule on •saw rental", but suggests 
that the pbrase "related tillber falling expenses" be used 
instead of the proposed phrase •related equipment expenses• in 
Rule I, section (2) (d), on the grounds that it •ore ac::c::urately 
reflects the acope of the allowance for "chain saw rental". 

BESPQBSE: The Departlaent agrees with the co-ant and has adopted 
the change as suggested. 

COMKERT: stillwater Mining Company COliii!III.DU that it would rind 
it ._ier to pay only one rate for pc- di-, n-ely the IRS 
rate. Although it did not have aeoea. to the Montana ratea, the 
coJD~ent ohaerved that IRS ratea take into account the variation& 
of the cost of travel in different loeationa nationwide. It also 
sugg .. ts that it is inconsistent to use the IRS rate for mileage 
but the Montana rate for aaals and lodging. 

P~SPQHSE; The Department notes first that the Montana mileage 
rates are the same as IRS rates for the first 1,000 miles per 
month, and thereafter three cents a mile 1-• that the IRS rate. 
The Depart.ent believes that its proposed mileage rule, by 
eliminating the 1,000 •ile cap, simplifiea eaployer and employee 
bookkeeping and accounting, and still maintains the use of the 
state rate as the basis for mileage allowances. 

Montana lodginq rates for state ~mployees also take into account 
the varying costs nationwide, and provide for certain "high cost 
cities•. Likewise, the state r.ate provides for a hiqher meal 
reiabursement for out-of-state travel. The •state rates• for 
mileaqe, meal and lodginq reimbursement and a list of "high cost 
citiea• are available froa the Employment Relations Division, by 
writing or calling for that inforaation. 

An a.ployer may reiaburse ita .-ployees who travel for actual 
expenses supported by receipt&, or pay an allowance based upon 
the •state rate", or such hiqher allowance as the employer can 
docu.ent as beinq justified. The Unemployment Insurance 
Division haa peraitted employer• to use a higher allowance if 
the employer's records (supported by receipts) justify a hiqher 
allowance. Rule I is being modified to include the s11111e 
provision as is presently contained in the Unemployment 
Insurance rule. 
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., eem; '1'tle 11ontana 11otor Carriers Aaaociation and the State 
P'UDd subaitted oral and written ~ta cona.rnin; Rule X, 
aectiona (2) (e) and (f). '!'bey suggest that the rul- not be 
liait.d to r.qulated carriere, but apply to UJU'e9Ulated aotor 
carriere as -11. 'l'bey augqest tbat IMCtion (2) (e) include the 
pbre.. •or by a aotor carrier operating in intrastate co.Mree" 
llnd in aaetion (2) (f) tbe pbraM •or by a IIOtor carrier 
operating in intentate ~·, just before the language 
coneuning .... 1 and lodgintJ expense re~ta. 

B"PP"5Ii The ~nt believes that adding the phrase 
•operatinq in interatate ~ce· to section (2) (f) would 
effectively allaw any aotor carrier to fall within the ambit of 
that section. In today' s economy, even goode being ahipped only 
within the boundaries of Jllontana aay well be "in interstate 
~·. An ex..ple of qood5 entering the .tr... of 
int~te c~ee, even thougb only beinc} hauled in-.tate, 
would ba wheat being trucked from a farm in Big SAndy to Great 
Palla. That wheat might end up being shipped by rail to seattle 
or even overseas. 

Unr.qulated water carriers will still be allowed to pay their 
drivc-s a IIIM.l andfor lodging allowance und&l:' section• (2) (a) or 
(b). Tbey aay rei~• driver• for actual expanses supported 
by ~ipts, or pay an allowance basad upon the •atate rate•, or 
such higber allowance as the -player can docu.ent as being 
justified. See response to stillwater Mining ca.ment, above. 

CQMMIHT: The State Fund suggests that "75/25 rule" for heavy 
equipaant found in ARM 29.11.814 (4) be incorporated into Rule 
I. 

R!!SPQHSE; The Department agrees with the comment and has adopted 
the change as suggested. 

CQMKBHT; The State Fund suggests that Rule I should include a 
section that provides for "allowances for other expenses•. It 
looks to language contained in House Bill 812 in support of ita 
propoaal ancl contend• that Departlii8Ilt needs to illlpl-.tt an 
"other expense• rule in order to impl-ent the statutory change. 

BESPQNSE; Tba Departaent disagrees with the State Fund's 
suggestion that section 39-71-123 (2)(a), MeA (1991) means that 
the ~t must provide for both reimbursements And 
allowanc- for •other expanses". The Department's proposed Rule 
I peraits reiWzurseaent of "other expenses" (to the extent that 
the expense b supported by a receipt). The Departaent believes 
that peraittinq an allQYJQQ8 for "other axpenses" will lead to 
employer abuse by letting an -.player disguise as •an allowance• 
payments that constitute a real economic gain to the employee. 
such a practice was disapproved by the Montana Supreme Court in 
Scyphers v. State fund, 237 Mont. 424, 774 P.2d 393 (1989). The 
Department believes that the public interest is better protected 
by only peraitting reimbursement (which need not necessarily be 
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a full reillburs-ent) o! the actual amount expended by an 
employee tor the nebulous category o! "other expenses". 

David A. Scott 
Rule Reviewer 

Mario A. Micone, Co-.iaaioner 
DEPARTMENT OF LABOR ' INDUSTRY 

certified to the Secretary of State: December 14, 1992 
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BEFORE THE DEPARTMENT OF LABOR AND INDOS'l'RY 
OF THE STATE OF MONTANA 

In the .. tter of the 
~t of rule to make 
consistent the exclusions from 
the definitions of employment 
in the Una.ployaent Insurance 
and Wo~kers' Co.pensation Acts 

TO ALL INTERESTED PE:RSONS: 

NOTICE OF AKENDMEN'l' 
OF ARM 24.29.706 

1. On July 30, 1992, the Department published notice at 
pages 1573 ~ough 1576 of the Montana Administ~ative Register, 
Issue No. 14, to conside~ the aaendaent of the above-captioned 
~ule. On Sept&lllber 10, 1992, the Department published notice at 
page 1948 of the Montana Administrative Register, Issue No. 17, 
that the public hearing was being continued and the c01111aent 
pe~iod was being extended. on octo~ 15, 1992, the Department 
published notice e.t page 2250 of the Mont8lle. Administrative 
Register, Issue No. 19, that the comment period was again being 
extended. 

2. On September 29, 1992, a public hearing was held in 
Helena concerning the proposed rules e.t which oral and written 
comments were received. Additional written comments were 
received prior to the closing date of November 13, 1992. 

3. After consideration of the comments received on the 
proposed rules, the Department has adopted the rules as proposed 
with the following changes: 

"24.29.706 ELECTION NOT TO 8E BOUND INDEPENDENT 
CQNTRACTQR ( 1) Beil:e-~~-._...-we!!ir.i~-mealter•--ofo---e 
parertershi:p-wfto-<ecrllt'i~~·•l ll'e8----he:bi-~-rl¥eS-~-ee 
i:rtdepertdene--eerttrae~ers-~-~-~~·~~-~-~ 
l!lervi:eee-<t.e--be-- perfM~-BI'I'-a-~-or-~-er-4tW-~-<>r 
•alee•aft-servi:eee-per£eraed""1lfldeP"'tt"-l-i:eefttte-~~-t!be-~ 
ef-}'ey~}eot,ioft.-1H."e"~~-re&-~e-eil:e~~-i!Jeo-boQftdo~ 
a-ee•perteeei:eft-pleftT 

tat Sole proprietors or working •Babers of a partnership 
who consider the .. elves or hold themselves out as independent 
contractors7-et!fter~eft~-~~~-~~r~~~ must 
elect to be bound under a ca.pensation plan, but aay elect not 
to be bound under e. compensation plan if the ifttiepei'ICleftt! 
eeft~ree~er sole owner or worting member of a partnership 
sul:laits, on forms provided by the di:visi:eft department, an 
appropriate application as required by section 39-71-401(3), 
MCA, and the i:fteepefteleftt!-~ applicant meet11 all the 
following conditions: 

(a) THERE IS evidence the iftdepeftaeft~ een~reet:er applicant 
ae•efts~raees-~ is engaged in an independently established 
trade, occupation, profession or business, SHOWN by providing 
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the titYH~MI dagartMnt with: 
(i) evidenoe he the applicant paya aocial aecurity or 

~loy.ent taxea on Me thl applicant•• employe .. or .. u
.-ploy.ent tax en-hiaae~f; or 

tHt-ht.-!Nw'--... .._.lte~• '- a,.,ahaa'a:io& 21wla'lll-~ 
~-na.a-af-ifte.rerr-er 

ti~t Ciil a copy of hie tb• applicant•• federal or 1tate 
inca.. tax stateaent tor the aoat recent tax reporting period 
that abovs incoae and expensea for hie tb• applicant's businesa; 
AHn-

+Ht-e-eepr~-ftH-~1Me:i_....e.,re-~-~1r-m.-entl 
~ ld:d~~11'1ri:cb-~--,i·-~--..p-~~ 
~·~ in~ernel:-~~~--~eftt:inOJ~-~ofedes:oal 
~i~y-eftd-.£-i~-ra~ene!.m-ii~-*""-et'ld-~~~ 
ae'a:nit:iee-hifHl~-i::M!erftal:- I e uentte ael"\ ~~~-e 
4ir~-aellerT 

(b) '!'the i~tclepenclent:-een-e~ cl-ana~-eet!t-fte·ooneidera 
hiaaelf-~~~-ftiMsei.£-~ applicant ... ~~-~--in4epenei~ 
een~eeeer-by providiftiJ~ the clivieieft DEPARTMENT witbt~ 

(i) a eepy-f-""tr"~-cot~ .;:-whieh-he-i:e ideut:ifiecl 
a•---~ eewt.reet_..._IHI>-~-~-fra.- een~re-1--~ 
cl:i:ree'a:ien---'the- perfs-.- -'0!--fti:e-~---et:her--l!hoft 
eent:rel-~-tlireet:iel'l-~-ey-~er~~ -re!Jlllat:ieft;--entl 
vM:eh-i•-~~'""''!he-ft-ir-:HMJ-ecyeM-'"'flftd-~>:f-1--ar contract or 
aggepted, bid proposal frQII THE INDlvtDUAL QB ENTITY THE 
APPLICANT IS CONTRACTING WITH AND FROM ANY OTHER INPIV'IDUAL5 OR 
EHTITIES THE APfLICANl' HAS CONTRACTED WITlJ Ill' TlJE PAST YEAH .. 
Each docW!!ent should state the aPPlicant is now or was UD4er 
contract to tbe INRIVIDUAL OR ENTITY durina the past yey as an 
independent contractor free from their control or direction over 
the performance of tbe applicant's seryice .. otber than control 
or direction required ey government requlationj And 

(ii) let: ... era-fr--e~--ieeft--t.ftree-~ ~~ 
eaeh---ef-""'WftM!ft-~ ~-~- J,t,dependefti! -~ --H 
em!'Pen ... ly;--er---·--~--~~-~-~ 
eeft~aet:er~e-~-~eeeftt ~~~-t:fta-e-cl~~ftiJ-~~~ 
t:fte ~ ..fteo-ves-~--&e.-~rel-~-d~~-e¥er--tlbe 
perfe~ftee--ef-~-ael!'V~s;-~-ti!fln-~J:-er-~ire~ 
l"etf'lil'M--by- IJSUM'_ft ... -~'l!lt:-i- OTHRR SUPPQR'UHG IDDEHCE 
SUCH A$. BUT HOT LIMITED TO; nrinted invoices. business cards. 
buSiness license or neraits. PubliC advertiseaents. buSiness 
checkiM ACCount Cautborization cardl, a business telephone 
listing. INSQlW{CE CE:RTIF!GATES. OR F!:DEHAL HIGflWAY USE TAX 
RECEIPTS i AND 

(c) 'f.the ifttlependent:--eenuee-ee!'-iftll~-he perf_.. -hH 
aervieee-1Hti~~-;1lcf;JIIen~-~~~r-eea.tpe:~-i'l!lft7-~ 
feeeien--er--ll!ll:teinese--~----'l!'a't:fter -"bhtm--tirit19"-"fl981!'1= '1 
ifts~PBe~iel'l-en-hev-these-ser.iees-.as~-ee-prev~edT 

fdt--fite-ifttlepet'lcii!M-~raeter--i'IMK~~~-~~ -
er-el ... erecl-aerv~ees-~fti .... Ceft~ -efti.,..."*f-~-ooul!rMl'l! -is 
a..eiiCied-v~~--hi-8' eeftse~t~-e&~1fte.........w-~....-1Mrra~ •eP\1 ioe.-ere 
perfer.eOT 

tet-~e-ift&epeftcieft-e eeft~~ applicant i~tdieet:ee-he~ 
PRQVIDES PRQQF OF A large, substantial investaent in the tools, 
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~t or knowledge essential to the parforaance of hie ~ 
applicant's services. The divbiel'l dlll!lll:'tJaent may require 
evidcKie Of.i. 

ill a large, eubatantial investment in tools or equipment, 
SIIO!If BY mpllfCE suCH AS I Btn' HO'l' LDilTED TO I CERTXUCATE Ql 
TXTLI OR OWlfERSHlP I PURC8ASE AGREEMP.HT. QR LBASE CONTRACT; or ef 

.LW. certification of hb the aPPlicant's specialty 
knowlqe. 

(2) t~t An election under this rule is ~ valid ~ei~ 
appre.-~1fteo-dok bion--et'ld-tile-eie"~lT ~~~i<Joe 
£er ORB ~--i-le-~ :l:ftdependeSie GOt:ere"*-?WfoJ::W~ aervioee 
e-4:eeen~-wi~-tlhe~~.iefte-"11flder-~ 'llbe eli • iaioft-~ 
Ue- flppro nrl ill(\efinitely upon approval by the department; 
hqweywr~ if any future inyestiqation concludes tbe AQPlicant 1t 
not an independent contractor I the axgption will be yoided. API 
eieftien1aY'-M--renawed--etreh-~~-•••~i!MJ~-req\t'~ent!e -of 
aeeei8ft-tat-ef-~ie-reieY 

~t--seii.e-preprieten-ar-~~~ ~-opera~ 
vhe-~«ier t!h-eh ee ._...-11!--t!hemael,.e a.t --tflde~ 
ee!'l~~er.T-e~-~al'l-~eBe-il'l-aeet!ieft-t~t-of-~ie-r~ii.e-a!'ld 
whe-~..,ieY ... T-aay-eleee-!'let!-~-be-~-aftder-a-ee.pe!'l
aaeieft-pianr-vi~e~e-prav~il'l!-~•-il'l£eraaeion-r~ired-by 
aeeeiel'l-i~t-~~~le-r~-previdi!'l!-~~~~~~tfo~ 
a~ien'l' 

tat--n-aer--ot'- pereone-~eyeti--br~-imtepend~--oon
t!rae~er-e~er-~n-h~lft 

tltt----ef--~ee~ &nM~ien--i:M.--.-ean-ier -pro
vidint-eevera,e-fer-hie-..pleyeesT-III!'Id 

tet--peH:ey-~r-~- werlter' s --.p -\~--ineus.-enae 
ea.erift!-his-.. pleyeeeT 

t5t--"fhe- eteewpt.ioft-"'1tre¥i1tee--£or-~-tM.--ru-l:e--ia-~ 
verkere""- •MII'•::ea!:i.-en-~eee -~r--'l'be-~~a~---inde
pel'leen\-eottt.~~~~liee ""*-"--r-~¥---Mt--eMe'lilp
~ien_.eee-!'le~-imply-empioyee-a~at!~sT 

f6t--u---~- ....... itMJ-eiee4:ieft-~----be- kll!ft!ftd under 
~ie-~e-.,.._-nob-~-i't!ft.-ebe-diviaiel'l""s-deeifi-,--he-_,. 
req~tee\--a!'l--ee.ittieue~i ..... -~---.;,---eeeet:dal- ~--N'!M 
i+yi9Te66T--~~-perse!'l-~~~-wi~-~~ 
deeieien-a£~er-ee.pieot-i-~--att'fti-etreobi..,.~ i-~ 
ae-may-reqllee~-•·n~·-~·•-•ase-preeedarea-in-aeeerea!'lee-vi~
AMI-i+Ti9Ti6'h 

(3) If the APJ!Hcant geekiM this exemption digareet with 
the department's decision. tbe APPlicant MY appeal for a 
contegtld case hearing in accordance witb ARM 24.29.207." 

~: Sec. 39-71-203, MCA; ~' Sec. 39-71-401, MCA 

4. The Department has thoroughly considered the co~ents 
and testimony received on the proposed rules. The following is 
a sumaary of the comments received, along with the Department's 
response to those comments: 

CQMKEHT: The Montana Motor carriers Association ("Motor 
carriers") generally supports the proposed changes, but suggests 
that the term "hiring agent" in section (1) (b) (i) ia 
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inappropriate and that the requireaent for up to three contract& 
is too burdenaoaa for a "n-" independent contractor. It also 
expresses concerns that inforaation contained in the contracts 
is confidential, which it contend& make& it virtually t.poaaible 
to have anything other than a current contract in the applicants 
possession. 

USPOHSE: The Department agrees that the term "hiring agent• is 
inappropriate and bas developed different 1anqua9e for use in 
the rule. The Dep~~.rtment baa eliminated the requirement that a 
miniaUII of two previous contracts be submitted, and will look at 
the paat year of buaineea activities of the applicant. The 
Department recOg'Jli:~~es that the terms of business agreements may 
be sensitive, and will do its best to prevent dissemination of 
that inforaation. The Department feel&, however, that peraona 
who are true independent contractors will keep, as part of their 
business records, copies of previous contracts. 

COJVIENTi The Motor Carriers also suggest that the 1 ist of 
evidence in section (1) {bi(ii) is too restrictive, especially 
for a "new" independent contractor, and that the list be 
broadened. 

BESPONSE: The Departmenl ~gt'""'"" with the suggestion and has 
chan9'ed the languaqe or th'E< al'!<-'''~"llEonts by eliminating the list 
or acceptable evidence. The Dep~~.rtment will consider any 
docu:aentary evidence that is indicative of independent 
contractor status, and :..h.;, r·'-':" Y•e>w ~erely gives examples of 
supporting documents. 

COIIKEifT: The Motor Carriers also t"uggest that section (1) (c) is 
too vague as to what will be accepted as evidence of a 
substantial investment in tools or equipment. 

RESPORSE: The Department has included a list of examples of 
evidence that it will consider. 

COMMEHT; The State compensation Mutual Insurance Fund ("State 
Fund•) supports the rule amendments proposed by the Department. 
The State Fund opposes the suggestions JDade by the Motor 
carriers. The State Fund feels the suqgestions will tend to 
allow truckers who are not free of control of a motor carrier to 
whOII the trucker is exclusively leased to be certified aa an 
"independent contract~r•. 

BESPOJ!SE: The Departroent shares the concerns of the State Fund 
and believes that its rules will not let workers that are not 
free from control of another be certified as •independent 
contractors". 

CQMMENT; The state Fund also eXpresses concern that •specialty 
knowledge• may form the basis of certification of independent 
contractor status, and thus allow persons without any investment 
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in a business, but aerely knowledge of how to perfora a task, 
status as an independ.nt contractor. 

RESPQBSE: Tbe Departlaent f-la that the xules provide an 
appropri111te process for the Depu·caent to exerciee its judqment 
wb.n ev111luating •n 111pplic111tion. Cert•in -ployments (especially 
so-called "white coll.r" jobs, such as accounting) may require 
very little in the -y of tools or equip!llent, but require 
specialized knowledge and training. 

CXIIIIJRC'; Gail Coverdell supplied the Depa.rt.ent with six pag .. 
of written co-nta, r-ching 1t.any issues related to ethical and 
Philosophical implic•tions of the concept of "independence" in 
society. Mil. Coverdell appar.ntly 11Upports the Departlnent' s 
efforts to clarify its adainistrative xules concernin9 
certification of independent contractors. Ms. Coverdell also 
ecboa& most of the objections raised by the Motor carriers, 
above. 

RISPOIJSE: The Depu-taent r .. ponses to the objections raised by 
the Kotor Carriers are 9iven above. 

COIIIIN'l': Mil. Coverdell c~ents that the proposed xules may 
force people or businesses to fill out "paperwork" that they may 
not feel is necessary or in their best interest. 

RE$PQNSB: The Departaent believes that the proposed rules do 
not regyire any individual to obtain independent contractor 
certification. The proposed rules provide a means for a person 
that has an independently established business to comply with 
workers' compensation laws without coverinq themselves and to 
protect that business' customers from liability that mi9ht arise 
under workers' ~ation laws. 

cctRQgrt; Ms. Coverdell also comments that two parties should be 
free to desi90ate the nature of their business relationship as 
they see fit, and that their determination should be sufficient. 

RE&PQNSE; Tbe Departaent believes that it has a requlatory 
duty, delegated by the Lec;Jislature, to protect the public 
interest by malting sure that Montana workers are not exploited 
by employers in contradiction of Montana labor laws. Montana 
has statutory and case law definin9 under what circuastances a 
person is an independent contractor. Ms. coverdell should 
address her concern to the Leqislature if she disa~:Jrees with 
existin9 law. 

David A. Scott 
Rule Reviewer 

Mario A. Micone, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: Deceaber 14, 1992 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of, 
Adoption of Rules on Inte
grated Least Cost Planning 
for Electric Utilities and 
Proposed Amendment of Rules 
38.5.1902 and 38.5.1905 
Pertaining to Cogeneration 
and Small Power Production. 

TO: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULES ESTABLISHING 
POLICY GUIDELINES ON 
INTEGRATED LEAST COST 
RESOURCE PLANNING FOR 
ELECTRIC UTILITIES IN 
MONTANA AND 
AMENDMENT OF RULES 
38.5.1902 AND 38.5.1905 

1. On August 27, 1992 the Department of Public Service 
Regulation published notice of proposed adoption (No. 38-2-
104) of the proposals identified in the above titles at page 
1846, issue number 16 of the 1992 Montana Administrative Regis
ter. On October 15, 1992 the Department of Public Service Reg
ulation published a Notice of Public Hearing (No. 38-2-106) at 
page 2269, issue number 19 of the MAR, regarding the same pro
posals as identified in the Notice published on August 27, 
1992. 

2. The Department has adopted the following rules as 
proposed: 

RULE IV. 38.5.2004 UNCERTAINTY AND RISK 
Comment The Comm1ssion should not attempt to pre-

scribe the details of the planning process as is done in this 
rule. The rule should be made very general or deleted. 

Response The Commission is not attempting to pre-
scribe the details of the planning process. This rule is de
signed to illustrate to utilities specific areas of risk, and 
means of mitigating such risk, which the Commission feels util
i ties should consider in least cost resource planning. The 
rule is general; not all types of risk listed in this rule may 
be applicable to all utilities, for example water availability. 

RULE VI. 38.5.2006 OPTIMIZATION OF SUPPLY AND DEMAND
SIDE RESOURCES 

Comment The reserve margins established by power 
pools should not be subject to scrutiny by the Montana Public 
Service Commission. 

Although reserve requirements may be set by a regional 
power pool, utilities should still analyze what level of re
serve requirement is rational for its system and its custom
ers. The reserve requirement analysis called for in the guide
lines should be retained. 

The term "temporary avoided cost~ in the supply-side re
source box in Figure 1 should be eliminated because Rule v 
does not indicate the use of any particular methodology that 
may or may not use avoided costs. 

Response - The Commission agrees with the positive com
ments received in response to this rule. The Commission is 
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not asking utilities to perform any analyses which they should 
not already be performing. 

The term "temporary avoided cost• must be retained. 
Clearly, use of avoided costs will be necessary in order to ac
quire cost effective OSM resources -- DSM is considered cost 
effective up to 115 percent of avoided cost. The reason the 
avoided cost is ter111ed temporary is that the integration of 
supply- and demand-side resources takes place before the least 
cost plan is identified. It is envisioned that the avoided 
cost figure used for the initial screening may be adjusted 
through an iterative process. The avoided cost used to set 
the cost effectiveness level for DSM may not be the avoided 
cost which finally results from the least cost resource plan. 

RULE VII. 38.5.2007 LEAST COST RESOURCE PLANS 
Ca.ment - The primary obJective of least cost resource 

plans should be to minimi~e the costs to ratepayers. 
Res2Qnse - The Ca.mission does not disagree with the 

literal 1nterpretation of the comment. It is a clear goal of 
the rules to minimi~e societal costs and ratepayers are mem
bers of society. However, to the extent the comment means min
imi~e rates paid by ratepayers, the Commission does disagree. 
Least cost planning is not synonymous with lowest possible 
rates. In order to avoid any misinterpretation, the rule will 
not be amended. 

RULE IX. 38.5.2009 ELECTRIC UTILITY MARKETING GOALS, 
MARKETING PROGRAMS AND COMPETITION FOR LARGE DISCRETIONARY 

ADS 
--RULE XII. 38.5.2012 SUBMITTING LEAST COST PLANS 

Comment - The connection between marginal cost of ser
vice studies and rate designs based on least cost plans is un
clear given that a utility's total cost of service is based on 
embedded costs and least cost plans are based on estimated fu
ture costs. 

Response There is no connection between embedded 
costs and marginal costs. The connection between marginal 
costs and least cost planning is entirely consistent; both in
volve forward looking costs. Resource plans identify how a 
utility will meet demand and what it will cost the utility to 
meet marginal demand. Rate designs are based on marginal 
costs (reconciled to equal the revenue requirement) not on em
bedded costs. Thus, the connection between rate design, long 
run marginal costs and least cost plans is clear to the Commis
sion. 

3. The Department has adopted and amended the following 
rules as proposed with the changes indicated. 

RULE I. 38,5.2001 GOAL AND POLICY (1) through (2) Re
main the same. 

(3) These guidelines do not change the fundamental rate
making relationship between the utilities and the commission. 
Rather, they are a restatement of the commission's regulatory 
objective: to efficiently allocate society's resources to the 
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~reattetion o£ eleetrieity prov~s~on of electricity services 
and ensure just and reasonable rates for consumers. 

(4) Remains the same. 
(5) Integrated least cost planning may demonstrate that, 

on the basis of overall societal costs, previously rate-based 
resources should be abandoned and replaced by new resources. 
In addition, least cost plans may show that it is in society's 
best interest for construction of a new resource to be aban
doned in favor of some other resource option. If such situa
tions occur, the commission will open separate proceedings in 
which the ttt!ility ean atte~~t te ;ttsti£y stteh ahandoftment and 
ean propose a 111etkod £el." treetin'!J tke eoets e£ ahandon~~~ent 
it will determine how recovery of the undepreciated, rate
based capital costs will __ ';>_e accomol ished. 

(6) and (7) Remain the same. 
( 8) Until such tirne as the commission determines that 

market failures and ma,.-k;et t>arriers te which may inter
fere w~th ratepayer inv<e~tment in conservation have been re
duced or eliminated, ut.ii~f"nvestment in conservation mea
sures installed on the · ;·>tomer' s side of the meter should be 
considered cost effecti•.····· ep t.o :.15 percent of the utility's 
long-term avoided cost. 

(9) through (11) t(er"aln the same. AUTH: Sec. 69-3-103, 
MCA; IMP, Sees. 69-3-102, 69-3-106(1) and 69-3-201, MCA. 

COwnent ( 1) - The word "all" should be deleted from the 
sentence "Importantly, this includes actively pursuing all 
cost effective energy e.~":icienc::, • in order to avni<'l creating 
a "gold rush mentality." 

Response - The Commission makes it clear that resources 
should only be acquired in a timely manner. 

Comment (2) - This paragraph should be changed to say 
utilit~es should file least cost plans, as oppoeed to requir
ing utilities to file least cost plans. 

Response The Commission finds the filing of least 
cost plans is not optional. Flexibility, as well as risk, ex
ists in how utilities incorporate the guidelines encompassed 
within the rules into the contents of the plan filed with the 
Commission. 

Comment (3) - Efficient allocation of society's resourc
es should be of secondary consideration. 

Response - It is prices which are ultimately responsi
ble for determining the allocation of society's resources. Ef
ficient prices are certainly one, if not the, primary concern 
of the Commission. Therefore, it is impossible to separate 
the objective of just and reasonable rates from efficient allo
cation of society's resources: both concepts are of equal con
cern. Further, it is the Commission's role in the regulatory 
process to determine the public interest. The Commission has 
stated that it is a goal of regulation "to maximize the econom
ic efficiency of [utilities) and the efficient provision of 
utility service." Order No. 5360e, p. 39, Docket No. 88.6.15 
(MPC). 

Comment (5) The first sentence of this paragraph 
should be deleted. 
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Response - See response related to Rule III. 
C0111111ent (7) - The phrase "existing resources should be 

operated• is inappropriate and should be deleted. 
Response - See response to Rule III. 
CQllllllent (8) - The 15 percent cost advantage for DSM is 

not an appropr~ate means of addressing market barriers or mar
ket failures. The 15 percent advantage involves a double 
counting of environmental costs associated with supply-side re
sources. The Commission should clarify whether the avoided 
cost to which the 15 percent is applied should explicitly in
clude externalities. 

Resi?onse - The Commission's rule on regulatory and mar
ket barr~ers [Rule XI(2)) links the 15 percent cost advantage 
to market barriers and market failures, not to externalities. 
Even if retail prices accurately reflected all costs of produc
tion including externalities, it is not clear that investment 
in DSM would be optimized. The lack of customer awareness of, 
and access to, demand-side measures and irrational consUJIIer 
discount rates are examples of market failures and barriers to 
customer investment in conservation. Until these issues are 
explicitly addressed, the 15 percent may be appropriate from a 
societal cost perspective. In addition, the 15 percent may ac
count for the benefits provided by DSM which help mitigate 
risk. It is highly unlikely that utilities will ever be able 
to completely quantify all external costs. Moreover, at some 
point it simply becomes cost ineffective to continue attempting 
to quantify the external costs that remain. But if these re
maining costs are assumed to be zero, there is the risk that 
the wrong resource choices will be made. Finally, there may 
be unknown or unquantified benefits associated with DSM and to 
ignore these benefits further increases the risk that the wrong 
resources will be selected. When the wrong resources are ac
quired, society incurs a higher cost. Ratepayers are part of 
society and will incur their share of these higher costs. 

With regard to how the 115 should be applied, the rules 
indicate that it is to be applied to an avoided cost calcula
tion that "has been adjusted according to the provisions of 
Rule v.• Rule V tells the utility to construct a resource sup
ply curve based on an evaluation of multiple resource at
tributes, rather than basing the supply curve on an evaluation 
of utility costs alone. In other words, the utility should es
timate the societal cost of each resource option by evaluating 
the multiple attributes listed in Rule v. They should then se
lect the set of resources which yields the least cost resource 
plan and then compute the avoided cost based on that resource 
plan but using only the actually incurred costs of the resourc
es in that plan. The full 115 percent would be applied to 
this avoided cost calculation. The rules have been amended to 
make this clear. 

RULE II. 
main the same. 

38.5.2002 DEFINITIONS 
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(4) "Societal cost" consists of all costs whieh are in
t!ernai to the utility plus all external costs which are im
posed on the global society. 

(5) "External costs" or "negative externalities" are 
costs imposed on society, but which are not directly borne by 
the producer in production and delivery activities fe.,.~.,. as 
in the r>reel,et!!i:el'l a"el elei!i:¥ery e£ ener~y ser¥!i:ees+. Due to 
imperfections in, or the absence of, markets, the producer's 
production and pricing decisions do not account for these 
costs. 

(6) "Planning costs" are the costs of evaluating the fu
ture demand for energy services and of evaluating alterntive 
methods of satisfying that demand. Planning costs include, 
but may not be limited to~ costs associated with: · 

(a) Remains the same. 
(b) identification and evaluation of alternative de

mand- and supply-side resource options, 
-(c) Remains the same. 

(7) "Portfolio development costs" are costs of preparing 
a resource in a portfolio for prompt and timely acquisition. 
Portfolio development costs include, but may not be limited 
to~ costs associated with: 

(7) {a) through (7) {c) Remain the same. AUTH: 
3-103, MCA; IMP, Sees. 69-3-102, 69-3-106(1) and 
MCA, and CommJ:Ssion policy adopted and described 
Rule I. 

Sec. 69-
69-3-201, 

herein at 

Comment - "Society" should he defined. The second part 
of the definition of "energy conservation" should be deleted 
because the mere possession of knowledge cannot result in re
duced power consumption; action must be taken. This action 
will result in increased customer end-use efficiency, which is 
addressed in the first part of the definition. 

Response - A definition of "society" may constrain the 
Commission in terms of ...,hat societal costs can be included in 
the planning process. Therefore, the Commission will not de
fine "society. • 

Conservation may result from reduced demand for electrici
ty without any increase in customer end-use efficiency. The 
reduced demand may be the result of increased knowledge of the 
societal cost of consumption. Thus, the second part of the 
definition of "energy conservation• will be retained. 

RULE III. 38.5.2003 ENVIRONMENTAL EXTERNALITIES 
(1) Negative E£xternal1t1es result 1n over consump

tion of goods and services and misallocation of society's re
sources. It is in society's interest to internalize external 
costs when the marginal benefits of continued efforts to do so 
are greater than the marginal costs. Utilities should address 
external environmental eM~erl'lei~t!ies costs in their ex
ist1ng resource portfolios and in resource planning and acqui
sitions as follows. 

(a) A range of environmental impact mitigation and con
trol costs should be quantified. The value of unmitigated en
vironmental impacts should be estimated using the best avail-
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able methods for assessing 
BenviroJUDental eMt:eJ!!'IetH:e!:es 
fiable should not be ignored; 
ing documented judgment in the 

(b) Remains the same. 

environmental costs. External 
~ which are nonquant1-

they should be incorporated us
multiple attribute evaluation; 

(c) Uncertainty associated with the size and importance 
of external environmental eHeer!'lal!:e!:es costs should be 
incorporated into the risk assessment analysis:---

(d) Remains the same. 
(e) The external environmental eHeer!'lal!:e!:es costs 

associated with all resource alternatives, including cont1nued 
operation of existing resources, PURPA resources and resources 
identified through competitive solicitations, should be ana
lyzed consistently. The type of analysis specified in the de
cision standards in the administrative rules of the Major Fa
cility Siting Act may be used as a reference. See ARM 
36.7.101 - 36.7.5502; 

(f) Remains the same. 
(g) Utilities should recognize the pee!:e!:¥e eHeer!'la±!:

t:!:es external benefits associated with resources that cor
rect or reduce existing environmental damage to, for example, 
critical airsheds and superfund sites; 

(h) Remains the same. 
(2) The eMeer!'lai!:e!:es external costs associated with 

transmission facilities should be accounted for in the utili
ties' least cost plans. AUTH: Sec. 69-3-103, MCA; IMP, 
Sees. 69-3-102, 69-3-106(1) and 69-3-201, MCA, and CommisSIOn 
policy adopted and described herein at Rule I. 

Comment - Integrated least cost planning should apply 
only to planned resources not existing resources. This rule 
will cause utilities to consider environmental externalities 
associated with all existing resources and will result in envi
ronmental dispatch rather than economic dispatch. Montana 
ratepayers will experience higher electric rates with no reduc
tion in environmental externalities. 

The phrase "in their existing resource portfolios" is in
appropriate and should be deleted. The C~ission and utili
ties have not discussed how to dispatch resources on the basis 
of societal costs. The rule raises the question whether the 
ownership costs of resources judged to be no longer a proper 
part of the resource stack are recoverable. 

Consideration of social costs in the operation of exist
ing facilities is rational from the general public's perspec
tive. 

This rule represents an inappropriate effort on the part 
of the Commission to establish environmental policy, policy 
that should be enacted by Congress or the legislature. 

Response - This guideline has implicitly existed since 
the inception of these rules. The stated goal of the rules is 
the provision of reliable, efficient energy services at the 
lowest total cost. The rules stress that resources should be 
evaluated on the basis of societal costs rather than simply 
utility costs. The testimony of MPC, HRC, NPRC, NWPPC and 
DNRC embrace the societal cost perspective of the rules. But 
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societal cost will not likely be ~nimized if existing resourc
es are not continually analyzed and compared to alternative re
sources. It i• not enough to only analyze possible alterna
tives to a new resource that is to be added to the existing 
stack. This issue relates to the very definition of resource 
need; need must not be defined only in terms of a capacity or 
energy deficiency. From a cost perspective a new resource may 
be needed regardless of the utility's ability to meet demand 
with an existing resource. 

Certain comments appear to try to link this rule to envi
ronmental externalities. However, this guideline would be ap
propriate even if environmental externalities were not consid
ered at all. The need to replace a resource could solely be a 
function of fuel, operation and maintenance costs. It was ar
gued that the rule will not result in the reduction of exter
nal costs because nonjurisdictional utilities will purchase 
the displaced resource and continue to operate it. It should 
be remembered that the rules define societal cost in global 
terms. Given the status of least cost planning around Mon
tana, it is likely a utility outside the jurisdiction of the 
Montana Commission would only acquire a displaced resource if 
it would fit into the nonjurisdictional utility's least cost 
plan. From this perspective, the displaced resource helps to 
reduce global societal costs and is consistent with the goals 
of these rules. Nevertheless, since it is the goal of the 
least cost planning process to minimize societal costs, the im
pacts of plant abandonment on the global society will be fully 
analyzed in the separate proceedings opened by the Commission 
for the purpose of addressing such situations. 

The Commission is not attempting to establish environmen
tal policy. Rather, the Commission is attempting to fulfill 
its regulatory objective as stated in Rule I(4). The Commis
sion recognizes that efficient allocation of society's resourc
es and just and reasonable rates for consumers are not mutual
ly exclusive concepts. Efficient allocation of resources re
quires that rates reflect the cost to society of committing 
various resources to particular productive activities. Use of 
the environment in production activities should not be exclud
ed from any resource cost effectiveness evaluation. 

RULE V. 38.5.2005 INITIAL RESOURCE SCREENING (1) A 
critical component of 1ntegrated least cost resource planning 
and acquisition is the initial screening of demand- and sup
ply-side resource alternatives. This involves weighing, rank
ing, sizing, evaluating and selecting the individual resources 
which will eventually form the resource plan. Utilities 
should use the best scientific and engineering methods avail
able, their own judgment and public comment to weigh and rank 
the operation of existing resources and the acquisition of new 
resources based on consideration of multiple resource at
tributes. Resource attributes are variables that may affect 
(positively and negatively) the cost society incurs when the 
resource is acquired and allocated to the production of energy 
services. Some attributes may be accounted for in !:nt:erna* 
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utility costs; others may represent externalities. Since ef
ficient resource acquisition requires information about the so
cietal resource cost, and since the societal resource cost 
will be a major determinant of a resource's initial suitabili
ty as a least cost resource, ~t !:e !:rapere~t!:Ye that utili ties 
should ensure that the cost assigned to each resource re
rrecr5 all relevant attributes. Attributes that may influence 
the societal cost of a resource include, but may not be limit
ed to: 

(a) through (f) Remain the same. 
(g) associated transmission costs. ~The transmission 

costs, positive and negative, associated with the resource 
should be imputed based on relevant long run avoidable costs. 
The imputed costs should7 ~e tfte eM~eft~ peee!:eieT reflect 
the utility's best estimate of the opportunity cost value of 
new or existing transmission capacity that would be consumed 
by the resource if that resource were acquired. This value 
should be added to the price of the resource.~ 

(2) through (2) (c) Remain the same. 
AUTH: Sec. 69-3-103, MCA; IMP, Sees. 69-3-102, 69-3-106 (1) 
and 69-3-201, MCA, and CommisSIOn policy adopted and described 
herein at Rule I. 

Comment The statement use the best scientific 
and eng1.neering methods available should be changed to 
read • use acceptable scientific and engineering methods 
.•• "to avoid the issue of deciding what methods are best. 

Response - The Commission\ does not find that changing 
the word •best" to •acceptable" addresses the issue of concern 
raised in this comment; there would still be the issue of 
whether EGEAS and PROMOD are acceptable. Therefore, the Com
mission chooses not to change the rule. In addition, these 
rules continually urge utilities to use their own judgment. 
This aspect of the rules provides the utilities flexibility -
something strongly advocated by the utilities. The Commission 
finds it appropriate for the utilities to use their judgment 
in choosing the best methods within the context of their indi
vidual systems. 

RULE VIII. 38.5.2008 RATE DESIGN ( 1 J Remains the 
same. 

(a) explicitly recognize and utilize the ability of rate 
design to yield demand-side resources. ~Although rate de
signs will be determined in contested case proceedings, on-go
ing integrated least cost planning encompasses such proceed
ings. Therefore, utilities should keep resource planning in 
mind when proposing rate designs.~; 

(b) ensure that, to the extent possible, the goal5 and 
objectives of all rate design efforts are consistent with the 
goal and definition of integrated least co•t planning, while 
recognizing other rate design objectives such as rate stabili
ty. -(In considering rate design as it relates to integrated 
lea~t cost resource planning and acquisition, the influence of 
externalities should be incorporated into prices proposed in 
rate case proceedings. Total marginal cost of service derived 
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in rate case proceedings should reflect total societal cost as 
described in these guidelines.~ 

(2) Remains the same. AUTH: Sec. 69-3-103, MCA: IMP, 
Sees. 69-3-102, 69-3-106 (1) and 69-3-201, MCA, and CommisSion 
policy adopted and described herein at Rule I. 

RULE X. 38.5.2010 COMPETITIVE RESOURCE SOLICITATIONS 
(1) Remains the same. 
(a) Wilen t:he eeaal\e t'ereeast: shews 11 e11p11eit:y de£ieier~

ey e£ 5 HW er mere wit:h~rl f:wo ye11rs o£ t:he e~rrer1f: year7 ~e 
~t:~~it:y she~~a e~~n 11 eempet:~t:~ve so~~e~t:at:~en~ ~he se}ieit:a
t:ion sho~}a be eomp~et:ea wit:M:I'I t:we f:!r yeare aPu~ ~e res~}t:e 
ineil:~aea ir1 t:he £irs!: avaH:ae}e ~eaet: eeet: pial\ning eye'l:e.,
Before acquiring any new resources, utilities should thorough-
1 test the market for cost effective resource alternatives. 

b :Sxeepf:!:ons t:o t:he !i!:reef:!:eft prev!:ee !:n a are as 
foi'l:ewe.,- 1-£ t:he \tf:H:it:y earl ilemetutt:rat:e t:o t:he eemmissior1 
t:hat: t:he see~et:ai eenefit:a e£ eena~et:~ng an aii-ae~ree eempet:i
t:~ve aoiieit:at:~en ae net: ;\tst:~fy t:he soe~et:ai eosf:s7 no soiiei
t:at:ierl ahe~iil ee eenil~et:eaT 1-£ t:he ilemana foreeasf: shows a ee
J!Oaeit:y ile£~e~er1ey iess f:har1 5 MW b~f: 11 'l:egit:imllf:e eiailll has 
been bro~ght: before ~e eo111111issior~ by ePay IPPsy melllbers e£ 
t:he ~t:iil:it:y~a aaviaery gro~J!'T t:he Mel\f:al\a eel\s~er ee~nseil: or 
et:her seeiai ~r1t.erest: ergaftieat:~ens f:ftaf: see~et:ai eest:s are 
net: be~ng m~nimiaeil by t:he ~t:i'l:it:yLs eK!i:sf:ir~g set: o£ reao~re
es, ar1il t:hat: a eemJ!Oef:it:ive sei~e~t:at:ior1 we1:t'l:a be ;\tst:if~eil or1 
a eeeiet:ail: eeet: eaais7 t:hen t:he eelllJilissien may ereer t:he ~t:iii
t:y t:e init:iat:e a eemJ!'ef:if:iYe seiieit:at:ien.,- Need for new or 
alternative resources should not be assessed in terms of capac
ity deficit only, but rat:her also in terms of t:et:ai 
the avoidable societal costs of eXISting resources compared 
to alternative resources. 

(c) through (e) Remain the same. 
(f) ~he eoMJ!Oef:it:iYe seil:~eit:et:ien and a~~sit:~en J!Ore

eess she~iil aef:er Aeream sld;!lllll!i:ng• en t:he J!Oarf: o£ biililers.,
Bid proposals which involve demand-side resources should not 
be allowed to develop only the least expensive and most readi
ly obtainable resource potential while stranding other mea
sures which would be cost effective only if acquired in con
junction with those higher return resources. AUTB: Sec. 69-
3-103, MCA; IMP, Sees. 69-3-102, 69-3-106(1) and 69-3-201, 
MCA, and comiiiiSsion policy adopted and described herein at 
Rule I. 

Comment - This rule is too restrictive. Predetermined 
thresholds are inappropriate. The utility should not have to 
justify to the Commission why a competitive solicitation is not 
necessary. A more flexible approach would be more effective. 

The rule should not focus on capacity deficiencies. The 
5 MW trigger is inappropriately small. The rule should focus 
on the need for utilities to be regularly testing the market. 

There is an omission in this rule related to conflict of 
interest. Utilities are simultaneously directed to balanc:e 
the objectives of ratepayers with the objectives of sharehold
ers. The utility is in the business of building power plants, 
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rate basing them and earning a rate of return for their share
holders. Thus, the utility has the incentive to evaluate its 
own resources higher than those of third party bidders in the 
competitive solicitation process. To the extent nonutility re
sources are more cost effective than the utility's resources, 
this practice will adversely impact ratepayers. MPC's RFP is 
not transparent. The least cost planning process has failed. 
MPC is self-dealing to avoid selection of QFs. 

Response - The rule has been amended to be less pre
scriptive. The rules explicitly recognize that utilities have 
multiple decision objectives which may conflict. Rule I (10) 
states that utilities can best meet the diverse goals of share
holders, ratepayers and society by involving the public in re
source planning and acquisition decision. Transparency is a 
concept that is stressed time and again in the rules. Rule 
IV(2) (i) urges utilities to maintain a transparent planning 
and acquisition process as a means of mitigating risk. Rule 
VI (3) tells utilitie1 that the application of their planning 
and acquisition processes should be thoroughly documented. 
The competitive solicitation process is not separate from 
least cost planning; it is an el~nt of least cost planning. 
All other elements of least cost planning in combination with 
competitive solicitation produce the least cost planning pro
cess. A recognition of utilities' conflicting interests is 
not something that has escaped these rules. The comments re
garding this issue seem somewhat premature. MPC was conduct
ing its RFP as these rules were developing. It is too early 
to say that these rules do not keep utilities from self-deal
ing in the bidding process; MPC has yet to conduct an RFP un
der a set of Commission adopted least cost planning rules. 
Further MPC has yet to attempt to rate base any of the resourc
es it has selected through its RFP. The rules state that 
least cost planning is an on-going and dynamic process. We 
are just beginning this process and the Commis•ion finds it un
timely to suggest that the process has failed. 

RULE XI. 3 8 . 5. 2 011 liEGULATO'RY AND MARKET BARRIERS TO 
INTEGRATED LEAST COST PLANNING AND ACQUISITION OF DEMAND-SIDE 
RESOURCES (!) Integrated least cost resource planning and 
acqu~sition is an on-going process that may be continually 
refined and improved. Utilities should continually assess ex
isting barriers which could impede and incentives which could 
encourage efforts to engage in inteqrated least cost planning 
and resource acquisition. These efforts should be thoroughly 
documented to facilitate efforts to remove the barriers and in
tegrate the incentives. 

(2) Utility directed demand-side programs should be fo
cused on specific sectors where market barriers or other mar
ket failures prevent demand-side resources from being effec
tively and efficiently developed. Marginal investment in con
servation on the customer's side of the meter should be consid
ered cost effective up to 115 percent of the utility's long
term avoided costs. 'Po l!le eons!:e~en~ w!i:~h ~!ole <Jtt!i:deiH:nesT 
~he !on<J-~erm ave!i:ded ees~ ea!ett!s~!i:oft tteed fer ~h!i:s ees~ ef-
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~ee~i:Yefteee evail:l!eei:eft eheail:t!l l!le l!laeet!l el'l a reeearee eappil:y 
earve ehae hae l!leel'l at!l;l!eeet!l aeeerlilil'lg ee ehe prov!:ei:el'lll o£ 
rail:e V ef ~heee !l!ilileil:i:nee..- 't'he avoided cost, to which the 
115 percent should be a-e:llied, should be based on the avoid
able resources in the uti lty 1s Integrated least cost resource 
plan, 

(3) and (4) Remain the s11111e. Atl'l'B: Sec. 69-3-103: 
IMP, Sees. 69-3-102, 69-3-106 (1) and 69-3-201, MCA, and Com
miSsion policy adopted and described herein at Rule I. 

Comment - see comments to Rule III. 
Response - See response to Rule III. 

4. The Department has adopted and amended the following 
rules with the changes indicated: 

38.5.1902 GENERAL PROVISIONS (1) through (4) Remain 
the same. 

(5) All purchases and sales of electric power between a 
utility and a qualifying facility shall be accomplished accord
ing to the terms of a written contract between the parties or 
in accordance with the standard tariff provisions as approved 
by the coi!UIIission. A long-term contract for purchases and 
sales of energy and capacity between a utility and a qualify
ing facility greater than i! 3 MW in size shall be contin
gent upon selection of the qualifying facility by a utility 
through an all-source competitive solicitation conducted in ac
cordance with the provisions of ARM 38.5.2001 - 38.5.2012. Be
tween competitive solicitations, purchases and sales of energy 
and capacity between a utility and a qualifying facility great
er than i! 3 MW in size shall be accomplished in accordance 
with the short-term standard avoided cost tariff approved by 
the commission or through negotiation of a short-term written 
contract. The utility shall recompute the short-term and 
long-term standard tariffed avoided cost rates after fol
lowing public review and comment on each least cost plan fil
ing, ARM 38.5.2001 - 38.5.2612. The recomputed avoided cost 
rates should reflect an amendments to the lan due to the com
ments o t e COilllll ssl.on an the ~ I t e qua l. y:~.ng a
cility is not selected, or ~~d does not participate, in 
a the first available competitive--BOlicitation, purchases 
and sales of energy and capacity shall continue only according 
to the terms of a newly negotiated short-term written contract 
or in accordance with the newly computed, short-term standard 
tariffed avoided cost rates. Long-term contracts for purchas
es and sales of energy and capacity between a utility and a 
qualifying facility i! 3 MW or less may be accomplished ac-· 
cording to standard tar1ffed rates as approved by the coi!UIIis
sion. The contract shall specify: 

(a) through (6) Remain the same. AUTH: Sec. 69-3-103, 
MCA; IMP, 69-3-102, MCA 

COiiiment The proposed amendatory language is ambigu-
ous. The rule should not establish avoided costs with explic
it external cost adders. Such an avoided cost methodology 
would be inconsistent with the Commission's statutory powers. 
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If the Commission intends to reflect avoided social costs 
explicitly in the standard tariff, payments to QFs should be 
adjusted to reflect the external costs of the QF. 

QFs obtained under the standard rate should not be paid 
for having avoided environmental damage unless they have under
gone an environmental cost analysis themselves. 

Default avoided cost tariffs should be recalculated from 
the least cost plan after the plan has been modified as needed 
to account for the comments of the Commission and the public. 

The cut-off size for QFs that have access to default tar
iffs should be 3 MW. 

The cut-off size for QFs that have access to default tar
iffs should be 5 MW. 

Response - The rule has been a.ended. 

38,5.1905 RATES FOR PURCHASES (1) through (b) Remain 
the same. 

(c) The estimated capacity costs at completion of the 
planned capacity additions and planned capacity firm purchases, 
on the basis of dollars per kilowatt, and the associated energy 
costs of each unit, expressed in cents per kilowatt hour. 
These costs shall be expressed in terms of individual generat
ing units and of individual planned firm purchases and shall 
re£~eet represent the see!:e~a~ cost esfts~erat~efts ae£iftea 
!:ft the e~ss!:eftl.s avoidable resources in the utility's in
tegrated least cost resource planftift! develoaed according 
to the commission's &fta ae~!:s!:t!:eft gui elines, ARM 
38.5.2661 - 38.5.2012. 

(2) through (7) Remain the same. AUTH: Sec. 69-3-103, 
MCA; IMP, 69-3-102, MCA 

comment - See comment to 
Response - See response to 

CERTIFIED TO THE SECRETARY OF STATE DECEMBER 14, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
0P THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.14.102, 42.14.105, ) 
42.14.106, 42.17.105, and ) 
42.31.204 relating to ) 
Miscellaneous Taxes ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.14.102, 42.14.105, 
42.14.106, 42.17.105, 
and 42.31.204 relating to 
Miscellaneous Taxes 

1. On October 29, 1992, the Depart~ent published notice of 
the proposed amendment of ARM 42.14.102, 42.14.105, 42.14.106, 
42.17.105, 42.31.204 relating to miscellaneous taxes at page 
2350 of the 1992 Montana Administrative Register, issue no. 20. 

2. No public comments were received regarding these rules. 
3. The Oepart~ent has adopted the amendments as proposed. 

~at~ ENiADAMs 
Director of Revenue 

Certified to Secretary of State Dece~r 14, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.118 relating to ) 
Exempt Retirement Limitation ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.15.118 relating to 
Exempt Retirement Limitation 

1. On October 29, 1992, the Department published notice of 
the proposed amendment of ARM 42.15.118 relating to exempt 
retirement limitation at page 2353 of the 1992 Montana 
Administrative Register, issue no. 20. 

2. No public comments were received regarding these rules. 
3. The Department has adopted the amendments as proposed. 

c'ftoE({i(-~ 
Rule Reviewer 

(f)~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State December 14, 1992. 

Montana Administrative Register 24-12/24/92 



-2778-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL of) 
ARM 42.17.301, 42.17.302, ) 
42.17.303 and ADOPTION of NEW ) 
RULES I (42.17.304), II ) 
(42.17.305), III (42.17.306), ) 
IV (42.17.307), V (42.17.308) ) 
VI (42.17.309), VII ) 
(42,17.310), VIII (42.17.311) ) 
IX (42.17.312), X (42.17.313) ) 
XI (42.17.314), XII ) 
(42.17.315), XIII (42.17.316) ) 
relating to Estimated Tax ) 
Payments ) 

NOTICE OF THE REPEAL of ARM 
42.17.301, 42.17.302, 42.17. 
303 and ADOPTION of NEW RULES 
I (42.17.304), II (42.17.305), 
III (42.17.306), IV (42.17. 
307), V (42.17.308), VI (42. 
17.309), VII (42.17.310), VIII 
(42.17.311), IX (42.17.312), 
X (42.17.313), XI (42.17.314), 
XII (42.17.315), XIII (42.17. 
316) relating to Estimated Tax 
Payments 

TO: All Interested Persons: 
1. On September 10, 1992, the Department published notice 

of the proposed repeal of ARM 42.17.301, 42.17.302, 42.17.303 
and the adoption of new rules I (42.17.304), II (42.17.305), III 
(42,17.306), IV (42.17.307), V (42.17.308), VI (42.17.309), VII 
(42.17.310), VIII (42.17.311), IX (42.17.312), X (42.17.313), XI 
(42,17.314), XII (42.17.315), and XIII (42.17.316) relating to 
estimated tax payments at page 1988 of the 1992 Montana 
Administrative Register, issue no. 17. 

2. A Public Bearing was held on October 7, 1992, to 
consider the proposed adoptions and repeals. No one appeared to 
testify. However written comments were received from Walter J. 
Kero, from the corporation of Junkermier, Clark, Campanella, and 
Stevens (certified public accounts). The comments are 
summarized as follows along with the response of the Department: 

COMMENT: A CPA firm indicated the language in rule I is 
confusing and inconsistent with federal laws and rules. The 
language in this rule would not take into account wage and 
salary withholding, estimated tax payments or the elderly 
homeowners credit in computing a tax liability for making 
estimated tax payments. They feel this is the wrong intention 
and would mean, in those situations where a taxpayer had a 
estimated tax but covered it with withholding or other payments, 
they would still be required to make estimated tax payments. As 
a result, these people would be in constant overpayment or 
refund situations. 

RESPONSE: The department agrees the language is confusing. 
Therefore, the department will amend rule I ( 42.17. 304) to 
address this concern. 
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COMMENT: Credits treated as refunds, but applied to future 
years taxes, should also be considered as an estimated tax 
payment and utilized in the computation of a taxpayer's tax 
liability for estimated tax purposes. 

RESPONSE: Tax credits that are carried forward are treated as 
payments. Whether a taxpayer meets the threshold requirements 
to file estimated taxes is determined after tax credits are 
applied against their tax liability. 

3. As the result of the comments, the department amends 
rule I (42.17.304) as follows: 

RULE I (42.17.304) DEFINITIONS (1) As used in this sub
chapter, the following definitions apply: 

(a) The term "tax liability" means the total tax imposed 
by Title 15, chapter 30 less any tax credits allowed under 
Montana law excluding the elderly homeowner/renter credit. 

(i) Fox potposes l:if estimeting "!I taxpayez 's tax liability-, 
the Lax liability ia not decteaaea by income tax wi-thhoi-~ 
eati-Led tax pay-uts or tl'te elderly homeownar/reuter ctl!'d±-r. 

t±±-t A taxpayer's withholding, estimated tax and the 
elderly homeowner/renter credit will be considered as payments 
prior to the calculation of the deficiency payment. 

Example: A taxpayer has a tax, before credits, of $5,000. 
He has $1,000 in tax credits. Be has withholding of $BOO and a 
elderly homeowner/renter credit of $400. His tax liability for 
estimated tax purposes is computed as follows: 

Tax before credits 
Credits 
Tax liability 

AUTH: Sec. 15-30-305, MCA; IMP: 

$5,000 
(1,000) 
$4,000 

Sec. 15-30-241, MCA 

(42.17.304) 
repeals the 

CLEO ANDERS 
Rule Reviewer 

cv~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State December 14, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of NEW RULES I (42.20.107), II) 
(42.20.108), and III (42.20. ) 
109) relating to Valuation for) 
Commercial Property 1 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
NEW RULES I (42.20.107), II 
(42.20.108), and III (42.20. 

109) relating to Valuation for 
Commercial Property 

1. On September 10, 1992, the Department published notice 
of the proposed adoption of Rule I (42.20.107), II (42.20.108), 
and III (42.20.109) relating to valuation for commercial 
property at page 1955 of the 1992 Montana Administrative 
Register, issue no. 17. 

2. A Public Bearing was held on October 8, 1992, to 
consider the proposed new rules. No one appeared to testify. 

3. However, written comments were received from George 
Bennett on behalf of the Montana Bankers Association which are 
summarized as follows along with the response of the Department: 

COMMENT: UNIFORMITY. Constitutional requirements of due 
process and equal protection, as well as constitutional and 
statutory mandates of uniformity in assessment and valuation 
must be met. The proposed rules indicate that the income 
approach may be used in the valuation of some commercial 
properties but not others. This can clearly lead to a lack of 
uniformity in treatment of commercial properties. For example, 
if most commercial properties are valued by the sales approach 
and some on an income approach what control is there to assure 
uniformity? 

RESPONSE: The Montana Constitution states, "The state shall 
appra1se, assess, and equalize the valuation of all property 
which is to be taxed in a manner provided by law." Montana law 
states, "All taxable property must be assessed at 100\ of its 
market value except as otherwise provided." 

Since there is not an exception to the market value 
standard for commercial land and improvements. the Department 
must value the property at market value. There are three 
generally accepted methods or approaches for determining market 
value: cost approach; income apptoach; and the market or sales 
comparison approach. Market value is determined by considering 
one or all of the approaches. 

Uniformity and equalization is achieved when each property 
is valued at its market value. The concept of uniformity does 
not mean that all appraisals must be done utilizing only one of 
the three approaches to value. It means each property must meet 
the same market standard. 

If the necessary data was available, all three appraisal 
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approachea could be conaidered to determine market value. 
However, the necessary data is not always available for use of 
all three valuation methods. For example, in a given area there 
Jllay not be any recent sales of similar commercial property. 
Additionally, aales of commercial properties often include the 
a ale of the entire business, including personal property. In 
such circumstances, the sales approach cannot be used to 
determine current market value. Thus, the issue in appraising 
any type of property is often deciding which appraisal approach 
will best determine market value given the existing data and 
circumstances. 

The basic and established theories and methods of appraisal 
must be applied by the Department just as it is by private 
appraisers in determining market value for loan purposes. The 
appraiaal process is a systematic, logical method of collecting, 
analyzing, and processing data into intelligent, well-reasoned 
value estimates. It is used by both the fee appraiser and the 
tax appraiser in estimating market value. 

The process begins with the definition of the problem i.e., 
equitable and uniform appraisals rendering market value. The 
process continues through preliminary survey and planning, data 
collection and analysis, and application of data through the 
three approaches to value. The process ends with the 
correlation and reconciliation of the value estimates to arrive 
at market value. 

It is at this level that the decision of which approach to 
value best represents the market value of the subject property 
is made. Determination of which approach renders the most 
indicative estimate of market value is based on the quantity and 
quality of the data collected and analyzed in the prior steps of 
the appraisal process. Thus, the control on uniformity is 
market value. 

COMMENT: MARKET VALUE. Section 15-8-111, MCA., requires that 
all taxable property muat be asaessed at 100\ of its market 
value, unless there is a statutory exception (e.g. agricultural 
lands). Thia same section defines market value as: 

( T}he value at which property would change hands 
between a willing buyer and a willing seller, neither 
being under compulsion to buy or sell and both having 
reasonable knowledge of relevant facts. 

Thus, the statute mandates that sales data is to be the primary 
factor in property tax valuations. 

RESPONSE: Market value is, indeed, the basis of the Montana 
property taxation process, and it is the value at which a 
property would be exchanged between a willing seller and a 
willing buyer. The department agrees it is also a major factor 
in property tax valuations. However, that doesn't necessarily 
mean sales are the only consideration for determining market 
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value of all types of property. 
If all properties were sold on a given date through arms 

length transactions between willing sellers and willing buyers 
and involved a consideration for just the land and improvements, 
sales would be the primary factor in property valuations, but 
they do not. These types of sales are generally not available 
for commercial properties. Therefore, property tax appraisers 
and private appraisers rely on the cost and income approaches as 
the primary considerations in identifying market value of 
commercial properties. The International Association of 
Assessing Officers textbook states at page 35: 

Generally, market value is the cash price a property 
would bring in a competitive and open market. . 
Market value can also be viewed as the present value 
of future benefits. This view of market value is the 
basis of the income approach to market value. 

At page 83 the textbook states: "The approach recognizes that 
potential buyers demand property because they anticipate a 
future stream of income." 

Available sales information can be used in the application 
of the income approach. The basic formula of the income 
approach is MARKET VALUE = INCOME/RATE. RATE as used in the 
income formula refers to a capitalization rate, or rate of 
return, and is determined by examining rates of return the 
owners and investors receive on similar properties. Thus, RATE 
can be determined from sales information. This is provided for 
in the proposed rule. 

COMMENT: DATA BASE. In 1975, the department finally persuaded 
the leg1slature to enact the Realty Transfer Act, 15-7-301 et 
seq., MCA, and the purpose of the Act was to: 

[O)btain sales price data necessary to the 
determination of statewide levels and uniformity of 
real estate assessments by the most efficient, 
economical, and reliable method. 

First of all the legislature found that the sales approach was 
the most efficient, economical, and reliable method: as it 
obviously is. Secondly, the department has had for almost two 
decades a source of information to build a data base on sales 
information. At this time the department probably has little, 
if any, information on rentals. Can a sound data base really be 
derived? 

RESPONSE: Certainly the sales comparison or market approach to 
determ1n1ng market value is an acceptable method, but it is not 
the only method. It is an intricate method to use for 
commercial properties since commercial sales usually include the 
sale of the business and personal property making it difficult 
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to isolate the portion of the sale price attributable to the 
land and buildings. The sales comparison approach is most 
successful in valuing residential properties. And, in fact, the 
valuation of residential properties may have been the primary 
consideration when the realty transfer certificate program was 
initiated. 

The Realty Transfer Act does not stipulate which valuation 
approach to use in the appraisal of property. Of course, sales 
information received from realty transfer certificates provide 
the critical data base from which information required for all 
three approaches to value is obtained. 

The department has been collecting information to be used 
with the income approach. For example, income and expense data 
has been collected by the Butte-Silver Bow Appraisal office 
since 1986. Continual solicitation of income and expense data 
from property owners will provide an up-to-date data base for 
the income approach. The use of the income approach has 
repeatedly been encouraged and upheld by the tax appeals boards. 

COMMENT: RELIABILITY. The department states in the proposed 
rules that it will use generally accepted procedures as outlined 
by the International Association of Assessing Officers in the 
text "Property Assessment And Appraisal Administration" for 
determining "normal net operating income." This text tells us 
at page 237: "The income approach is more difficult to apply 
than either the cost or sales comparison approaches." 

The text is correct and the reasons for this are many but 
mainly because of the difficulty in obtaining rental information 
and in the interpretation thereof. But more importantly the 
income approach is more speculative because you have two 
unknowns to use in the equation. The unknowns are, first, the 
value, and then the proper capitali20ation rate. Thus, if you 
have reliable sales figures, value can be derived. With the 
income approach, even if you have reliable rental figures, there 
can be dispute as to the proper rate of capitalization. 

RESPONSE: The income approach is indeed difficult to apply. 
However, that does not authorize the appraiser to ignore the use 
of this approach to value. The complexity in applying the 
income approach does not invalidate its accuracy. Since that is 
most often the commercial property "valuation approach of 
choice" by tax representatives and fee appraisers, property tax 
appraisers are confronted by it and must use it on a regular 
basis. Certainly disputes can arise over issues such as the 
proper capitalization rate, but these are not unlike disputes 
over comparable properties in the sales comparison approach or 
depreciation rates in the cost approach. 

The income approach is valid for commercial properties and 
should be considered by property appraisers if data is 
available. The "Encyclopedia Of Real Estate Appraising", Third 
Edition, Prentice-Hall, 1978, p. 60 states: 
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Investors purchase income-producing properties for the 
future dollar benefits that they will produce. The 
Income Approach is, therefore, a primary approach to 
the valuation of such real estate. 

In each step of the income approach, data is derived from the 
market. The first step of the income approach is estimating the 
potential income from the property. The appraiser must identify 
the rental rate prevailing in the market for comparable 
properties. This represents what a given property should be 
renting for based on analysis of actual rents for comparable 
space in the area. This same process of market data collection 
and analysis is repeated in each subsequent step of the income 
approach. 

Another step in the income approach is capitalization of 
the income identified. Capitalization is the process of 
discounting net operating income to a present worth estimate. 
The capitalization rate at which income expectancies are 
discounted is influenced by the thinking and actions of 
investors in the market place. This influence is directly 
reflected in sales of income producing properties. 

Capitalization rates are either determined from actual net 
operating income and market sales prices or from expectations 
and behavior of purchases of lncome producing properties. The 
information for the development of the latter rate again comes 
directly from the market itself in the form of analysis of 
actual data from comparable properties. 

As with each of the three approaches to value, data is 
gathered to turn "unknowns" into "knowns" and an estimate of 
market value. 

COMMENT: ACTUAL OR THEORETICAL RENTALS. The proposed rules 
will allow the department to use not actual rentals, but 
economic rent. Economic rent is defined in the proposed rules 
as "the rent that is justified for the property based on an 
analysis of comparable rental properties and upon past, present, 
and projected future rent of the subject property." And the 
proposed rule goes on to state of "economic rent" that, "It is 
not necessarily contract rent which is the rent actually paid by 
a tenant.• 

To use theoretical rentals, rather than actual rentals adds 
a further element of speculation (and manipulation) since there 
will be three unknowns, viz., the value, the rental, and the 
rate of capitalization. 

No one using the sales approach would suggest that anything 
other than actual sales be used; so why suggest that anything 
other than actual rentals be used? 

The concept of "economic rent" is an apparition appearing 
only in the <lre<1n11; of economic theorists. Actual sales and 
actual rentals can be determine<l, but to search for the phantom 
"economic rent" is to invite the wildest kind of manipulation. 

Additionally, the text cited by the department, cited 
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above, states that "economic rent" is "surplus productivity"; 
see the index. The text defines "surplus productivity" 
(economic rent) at page 88 as: "Surplus productivity is income 
remaining after costs of labor, capital, and management have 
been paid." 

"Surplus productivity" is explained at pages 179-80 of the 
text, ~here ~e are again told: 

The principle of surplus productivity 
returns attributable to land are what 
returns to labor, management, and 
satisfied. 

states that 
remain after 
capital are 

It is one thing to use actual rental figures but quite another 
to use "economic rent." (Or "surplus productivity" if you 
please.) 

We would suggest that only actual rentals be used and only 
after a truly broad and representative data base is developed, 
and that rental values only be used as a double-check on the 
values developed by the sales approach. 

RESPONSE: The comment is an appropriate one. The department 
will use actual rent or income from as broad and representative 
data base as can be developed. When the income approach can be 
used, the results will be considered along with the results from 
the other approaches in determining market value. 

Market rent is established through the collection and 
analysis of actual rents for comparable space. The term market 
rent does not imply a theoretical rent. Market rent analysis 
results in the determination of the most typical rent a property 
should bear ~hen interacting in the market place. A typical 
buyer will consider the market rent, or what the market will 
bear, ~hen purchasing an income producing property. The 
principle of surplus productivity seems to be more closely 
related to land rents. To avoid confusion or concern, the rule 
is amended to change the "economic rent" references to "market 
rent•. 

The concept of market rent in the 
comparable to the concept of comparable 
approach. In both cases, comparable 
determining market value of a property. 

income approach is 
sales in the sales 
properties aid in 

4. As a result of the comments received the Department 
amends Rule II (42.20.108) as follows: 

same.~N=EW~~R~U~L~E~I~I~(~4~2~·~2~0~·~1~0~8~)~~I~N~CO~M~E~A~P~P~R~O~A~C~H (1) remains the 

(2) The following procedures apply ~hen valuing commercial 
property using the income approach: 

(a) Typical property net income "I" shall reflect economic 
market rents not investment value income or other rents. 
---(b) Economic Market rent is the rent that is justified for 
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the property based on an analysis of comparable rental 
properties and upon past, present, and projected future rent of 
the subject property. It ia not necessarily contract rent which 
is the rent actually paid by a tenant. 

(c) through (f) remain the sa.e. 
(3) and (4) remain the same. 
AUTB: 15-l-201, MCA; ~: 15-7-111, MCA. 

s. Therefore, the Depart-nt adopts Rule II (42.20.108) 
with the amendments listed above and adopts Rule l (42.20.107) 
and Rule III (42.20.109) as proposed. 

CLEO ANOERSN ~114t,. 
Rule Reviewer 

Certified to Secretary of State December 14, 1992. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
to ARM 42.22.101 and 42.22.122) 
relating to Situs Property for) 
Centrally Assessed Railroads ) 

) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT to 
ARM 42.22.101 and 42.22.122 
relating to Situs Property 
for centrally Assessed Rail
roads 

1. On October 29, 1992, the Department published notice of 
the proposed amendment to ARM 42.22.101 and 42.22.122 relating 
to situs property for centrally assessed railroads at page 2356 
of the 1992 Montana Administrative Register, issue no. 20. 

2. A Public Bearing was held on November 23, 1992, to 
consider the proposed amendments. No oral or written comments 
were received. 

3. The Department adopts the amendments as proposed. 

CLEO AND N 
Rule Reviewer 

~~ DISADAMS 
Director of Revenue 

Certified to Secretary of State December 14, 1992. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of (Rule I] 
46.12.517 and the amendment 
of rules 46.12.514, 
46.12.515 and 46.12.516 
pertaining to kids count and 
early periodic screening 
diaqnosis and treatment 
services 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
[RULE I] 46.12.517 AND THE 
AMENDMENT OF RULES 
46.12.514, 46.12.515 AND 
46.12.516 PERTAINING TO 
KIDS COUNT AND EARLY 
PERIODIC SCREENING 
DIAGNOSIS AND TREATMENT 
SERVICES 

1. on October 29, 1992, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of [Rule I) 46.12.517 i!nd the amendment of rules 
46.12.514, 46.12.515 and 46.12.516 pertaininq to kids count and 
early periodic screening diagnor:!.:; and treatment services at 
page 2359 of the 1992 Montana ~drinistrative Register, issue 
nUlllber 20. 

2. The Department has amended rules 46.12.514 and 
46.12.516 as proposed. 

J. The Department has adopted [Rule I) 46.12.517, KIDS 
COUNT/EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND TREATMENT 
SERVICES (EPSDT), REIMBURSEMENT as proposed. 

4. The Department has amended the following rule as 
proposed with the following changes: 

46.12.515 KIDS COUHT/EABLY AND PER!ODIC SCREENING. DIAG
NOSTIC AND TREATMENT SERVICES (EPSDTl. BEOUIREP SCREENING 
AHD PBEVEHTIVE SEBVICES Subsections (1) through (2) (g) 

(ii) remain as proposed. 
liiil Counseling about the systemic use of fluoride must 

be given to a child when fluoride is not available through the 
community water or school programs~ 

+iii+ iiYl deAt.al eereeftil'l! fer ehildreA e~er t.he e'e ef 
t.hree may be il'lieiaeed t.e a de!'l1!ietl eh:l'e'II!Jfi !&l'leral p'llblie 
healthteeheel eereefte er eelf referral. AFTEB ERVPTION OF THE 
FIRST TOOTH. AHY CHILD MAY BE REFEBREP PIBECTLY TO A PENTIST FOR 
A DENTAL SCREENING TKROUGH ANY SCBEEHING PROGRAM OR BY SELF
REFERRAL. 

Subsections (2) (h) through (2) (h) (iii) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 
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5. The Department has thoroughly considered all 
commentary received: 

~: The Department received a comment requesting clarifi
cation of the intent of deleting the old language in ARK 
46.12.515(2) (g) (iii). 

BESPQNSE: The Department intended to alter the language in this 
section to include updated age guidelines. The section has been 
amended and renumbered accordingly. 

6. These amendments will be effective January 1, 1993. 

Rule Rev1ewer 

Certified to the Secretary of State December 14 , 1992. 
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VOLUME NO. 44 OPINION NO. 43 

APPROPRIATIONS - Application of statutory appropriation require
ment; 
APPROPRIATIONS - Fund transfers between accounts within the 
state treasury; 

RETIREMENT SYSTEMS - Fund transfers between accounts within the 
state treasury; 
MONTANA CODE ANNOTATED - Sections 17-2-102, 17-7-502, 19-9-
1007(3), 19-9-1011. 
MONTANA CONSTITUTION - Article VIII, section 14. 

HELD: When a statute authorizes a transfer of monies betw-n 
accounts within the state treasury, a statutory 
appropriation is not required under either the Montana 
Constitution or the Montana statutes. 

Mark Cress, Acting Administrator 
Public Employees· Retirement Division 
1712 Ninth Avenue 
Helena MT 59620-0131 

The Honorable Andrea "'Andy" Bennett 
State Auditor 
Room 270, Mitchell Building 
Helena MT 59620-0301 

Dear Mr. Cress and Ms. Bennett: 

December 3, 1992 

You have requested my opinion concerning the following question: 

Does a fund transfer from a special revenue account 
to a pension trust fund account require a statutory 
appropriation? 

The Montana Constitution, Article VIII, section 14, requires 
that "(e]xcept for interest on the public debt, no money shall 
be paid out of the treasury unless upon an appropriation made 
by law and a warrant drawn by the proper officer in pursuance 
thereof." In 1985, the Legislature enacted section 17-7-502, 
MCA, which defines a statutory appropriation and also lists the 
requirements for a valid statutory appropriation. This statute 
provides that "[a] statutory appropriation is an appropriation 
made by permanent law that authorizes spending by a state 
agency." S 17-7-502(1), MCA. It also provides that before a 
statutory appropriation is effective the law containing the 
statutory appropriation must be listed in section 17-7-502(3), 
MCA, and must specifically state that a statutory appropriation 
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is made as provided in section 17-7-502, MCA. S 17-7-502(2)(a) 
and (b), MCA. 

Your question concerns the fund transfer from a special revenue 
account into a pension trust fund account that occurs as a 
result of section 19-9-1011, MCA, and whether such a transfer 
is valid in light of section 17-7-502, MCA. Section 19-9-1011, 
MCA, specifies the monthly allowance paid to a retired police 
officer on or after July 1, 1975, or to his surviving spouse or 
dependent child. Subsection (2) of that section provides: 

At the beginning of each fiscal year, the 
administrator shall request and the state auditor 
shall pay to the administrator from the premium tax 
collected from insurance sold in this state to insure 
against the risks enumerated in 19-11-512(3) an amount 
sufficient to fund the allowance adjustment provided 
for in subsection (1). 

This section is not listed in section 17-7-502, MCA, nor does 
it refer to section 17-7-502, MCA, as required for a valid 
statutory appropriation. However, the Montana Constitution 
requires a statutory appropriation only when "money shall be 
paid Qli of .t.h!l_ treasury." ~ Mont. Canst. Art. VIII, S 14 
(emphasis added). Neither the Montana Constitution nor the 
Montana statutes require such an appropriation when monies are 
transferred between accounts within the state treasury. See 
also State ex rel. ~ ~ Cooney, 49 St. Rptr. 410, 411, 831 
P.2d 593, 595 ( 1992) ("However, as described in the Attorney 
General's ballot statement fiscal note, the 'measure redirects 
coal severance tax from the permanent trus~ to a treasure state 
endowment trust. • On its face, this measure is not an 
appropriation of money"). 

The state treasury consists of several fund categories and types 
that are outlined in section 17-2-102, MCA. This fund structure 
includes three categories: the governmental fund, the 
proprietary fund, and the fiduciary fund. A special revenue 
fund is included in the governmental fund category and a pension 
trust fund is included in the fiduciary fund category. S 17-
2-102(l)(a)(ii) and (b)(iii), MCA. Thus, both the special 
revenue fund and the pension trust fund are part of the state 
treasury. The Legislature provided for a transfer of funds into 
the pension trust fund account via section 19-9-1011, MCA, to 
cure an inequity in the system by ensuring that police officers 
who retired on or after July 1, 1975, or their surviving spouse 
or dependent child or children, will receive a cost of living 
adjustment. ~Minutes, House State Administration Committee, 
February 19, 1985 (consideration of House Bill No. 754). This 
transfer does not require a statutory appropriation under either 
the Montana Constitution or the Montana statutes. 

I recognize that some of the retirement systems' statutes which 
transfer monies from one account to another contain the 
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statutory appropriation language. ~. ~. S 19-9-1007(3), 
MCA. However, this unnecessary language does not alter the fact 
that the requirements of section 17-5-502, MCA, do not need to 
be followed when monies are being transferred between accounts 
within the state treasury. 

THEREFORE, IT IS MY OPINION: 

When a statute authorizes a transfer of monies between 
accounts within the state treasury, a statutory 
appropriation is not required under either the Montana 
constitution or the Montana statutes. 

Sincerely, 

MARC RACICOT 
Attorney General 

Montana Administrative Register 24-12/24/92 



-2793-

VOLUME NO. 44 OPINION NO. 44 

JUDGES - Nonretroactivity of amendment to statute regarding 
judges• retirement system; 
RETIREMENT SYSTEMS - Nonretroactivity of amendment to statute 
regarding judges' retirement system; 
STATUTES - Nonretroactivity of amendment to statute regarding 
judges• retirement system; 
STATUTORY CONSTRUCTION Nonretroactivity of amendment to 
statute regarding judges' retirement system; 
MONTANA CODE ANNOTATED - Sections 1-2-209, 19-5-502; 
MONTANA LAWS OF 1989 -Chapter 664. 

HELD: The benefit inc~ease prc.vided for in the amendment to 
section 19-5-502, MCI,, which became effective on July 
1, 1991, applie~ prospect! vely to judges in the 
Montana judges' retirement system who retire or 
retired after i~~ ~ffective date. It does not apply 
retroactively to judges who retired prior to the 
effective date of the amendment, regardless of whether 
·L<.ey retired l;;_:;:;:::o 2r after the date the amendment 
was enacted. 

December 4, 1992 

Kelly Jenkins, Counsel 
Public Employees• Retirement Bo~rd 
Department of Administration 
1712 Ninth Avenue 
Helena MT 59620-0131 

Dear Mr. Jenkins: 

On behalf of the Public Employees' Retirement Board, you have 
requested my opinion on the following questions: 

1. Does the benefit increase provided for in the 
amendment to section 19-5-502, MCA, which became 
effective on July 1, 1991, apply to judges in the 
Montana judges • retirement system who retired 
prior to the effective date of the amendment? 

2. Is the answer different for judges who retired 
after the 1989 enactment of the amendment, but 
before its July 1, 1991 effective date? 

Prior to July 1, 1991, section 19-5-502, MCA, provided: 

Upon retirement from service, a member shall receive 
a service retirement allowance which shall consist of 
the state annuity plus the member's annuity. The 
member's annuity shall be the actuarial equivalent of 
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his aggregate contributions at the time of retirement. 
The state annuity shall be in an amount which, when 
added to the member's annuity, will provide a total 
retirement allowance of 3 1/3' per year of his final 
salary for the first 15 years' service and 1' per yeer 
for each year's service thereafter. 

The amendaent to section 19-5-502, MCA, which bee~ effective 
on July 1, 1991, altered only the section's final sentence. 
That sentence now provides: 

The state annuity shall be in an amount which, when 
added to the member's annuity, will provide a total 
retirement allowance of 3 1/3' per year of his final 
salary for the first 15 years• service and 1-785\ per 
year for each year's service after 15 years. 
[Emphasis added.] 

Your question concerns whether this a.enctaent, which provides 
for larger retirement allowances, applies to judges who retired 
prior to the effective date of the amendment. 

Resolution of this issue involves a two-step process. First, 
it must be determined if the proposed application of the 
amendment would be retroactive in effect. If not, the 
application sought is prospective and the inquiry ends. If the 
application sought would be retroactive, then in order to 
validate such an application, there must exist a legislative 
intent that the amendment operate retroactively. Neal ~ First 
Federal Savings~~ Association, 207 Mont. 376, 383-84, 675 
P.2d 96, 100 (1984). 

A retroactive law is one which "takes away or impairs vested 
rights acquired under existing laws or creates a new obligation, 
imposes a new duty or attaches a new disability in respect to 
transactions already past.'' bU1 207 Mont. at 384, 675 P.2d 
at 101. Applying amended section 19-5-502, MCA, to judges who 
retired prior to the effective date of the a111endment would 
constitute a retroactive application of the law because 
application of the amendlllent to those judges would impose a new 
obligation on the retirement fund, an obligation to pay 
previously retired judges increased benefits based upon a new 
formula. ~~~New, 418 N.E.2d 248, 254 (Ind. Ct. App. 
1981) (the rights and obligations of the parties in the annuity 
contract the retired e111ployees now hold became vested prior to 
the amendment. The effect of the amendment as advocated by the 
retirees would materially alter the contract and i111pose 
additional obligations on the pension fund). 

Under Montana law, there is a presumption against retroactive 
application of statutes. ~. 207 Mont. at 386, 675 P.2d at 
102. A statute is presumed to operate prospectively and not 
retrospectively unless it appears by clear, strong language or 
by necessary implication that the Legislature intended to give 
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it retroactive force and effect. S 1-2-209, MCA; !!f!U, 207 
Mont. at 386, 675 P.2d at 102; Sheehan~~. 464 A.2d 739, 
740 (R.I. 1983). The language of amended section 19-5-502, MCA, 
does not indicate any legislative intent that it have 
retroactive effect. The language looks to the future, not to 
the past. It provides that "l.lLl.J;!Q,n retirement from service, a 
member J.llAll receive a service retirement allowance." The 
language does not refer or apply to judges who have already 
retired. I find no clear, strong language or necessary 
implication that the Legislature intended to give the amendment 
retroactive force and effect. I therefore conclude that it may 
be applied prospectively only. 

The majority of cases concerning the prospective or 
retrospective application of pension statutes are in accord with 
my conclusion, holding that amendments increasing pension 
benefits do not apply retroactively to persons who retired prior 
to the amendment absent language expressly making the increased 
benefits applicable to those already retired. ~. Sheehan, 
464 A.2d at 740; Anderson~~ of Seattle, 471 P.2d 87, 88-89 
(Wash. 1970); Atchison~ Retirement~ 21 Police Retirement 
System Qi Kansas~. 343 s.W.2d 25, 31 (Mo. 1960); Lugar, 418 
N.E.2d at 254. 

My conclusion that the Legislature intended the increase in the 
retirement allowance to have prospective application is further 
supported by the legislative history of the amendment. 
Proponents testified before the legislative committees 
considering the amendment that the prior law penalized judges 
who worked over 15 years and that the amendment was offered to 
encourage judges to stay on the bench longer than 15 years. 
Minutes, Senate Committee on Judiciary, January 31, 1989, Sen. 
Mazurek (sponsor), at 11; Minutes, House Committee on State 
Administration, March 8, 1989, sen. Mazurek (sponsor), at 2-3, 
Chronister, at 4. The intent of the amendment as presented to 
the Legislature was clearly to encourage judges to remain on the 
bench, not to benefit judges who had already retired. Moreover, 
in response to a question from a member of the House Committee 
on State Administration, the assistant administrator of the 
Public Employees' Retirement Division infot"llled the committee 
that "a judge who retires after the effective date of the bill 
would have his benefits accrue at the new rate; anyone currently 
retiring would not have a change in his retirement allowance 
because of this bill." Minutes, Houae Committee on State 
Administration, March 8, 1989, King, at 6. The recorded 
legislative history contains no evidence of an intention to 
apply the amendment retrospectively. I therefore conclude that 
the amendment to section 19-5-502, MCA, may be applied 
prospectively only. 

Your second question concerns whether judges who retired after 
the 1989 enactment of the amendment, but before its July 1, 1991 
effective date, should be treated differently than are judges 
who retired prior to the 1989 enactment of the statute. It has 
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also been brought to my attention that, while the effective date 
of the portion of Senate Bill 241 that amended section 19-5-502, 
MCA, was expressly delayed until July 1, 1991, other sections 
of SB 241 that are unrelated to your inquiry became effective 
on July 1, 1989. ~ 1989 Mont. Laws, ch. 664, SS 2, 3, 7. A 
question has been raised regarding judges who retired after the 
July 1, 1989, effective date of the portion of the bill which 
is unrelated to your inquiry, but before the effective date of 
the amendment to section 19-5-502, MCA. I find no basis for 
concluding that the timing of the enactment of the amendment, 
or the effective date of another portion of the bill, in any way 
alters the effective date of the amendment at issue. It is the 
general rule in Montana that a statute speaks as of the time it 
takes effect and not as of the time it was passed. Butler ~ 
~ 1Qll American Federation of State, County and Munjcipal 
Employees, 186 Mont. 28, 34, 606 P.2d 141, 142 (1980); Peterson 
~Livestock Commission, 120 Mont. 140, 146, 181 P.2d 152, 156 
(1947). As the Montana Supreme court has noted, "Legislation 
is not effective for any purpose until it becomes operative." 
~ The sections of SB 241 which amended section 19-5-502, MCA, 
and which are applicable to this opinion were not operative 
until July 1, 1991. They therefore had no effect prior to that 
time. I conclude that all judges who retired prior to the July 
1, 1991, effective date of the amendment are subject to the 
provisions of the law as it existed prior to July 1, 1991. 

THEREFORE, IT IS MY OPINION: 

The benefit increase provided for in the amendment to 
section 19-5-502, MCA, which became effective on July 1, 
1991, applies prospectively to judges in the Montana 
judges' retirement system who retire or retired after its 
effective date. It does not apply retroactively to judges 
who retired prior to the effective date of the amendment, 
regardless of whether they retired before or after the date 
the amendment was enacted. 

Sincerely, 

MARC RACICOT 
Attorney General 
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NOTICE OF PUNC'l'IQHS OF APMINISTBATIVE CODE COJOO:T'l'EE 

The Administrative Code C011111tittee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the secretary of State, except rules proposed by the 

Departaent of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or a.end 

a rule, or a Joint Resolution recommending that an agency adopt 

or a.end a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Bules of MQntgna CARMl is a 
looseleaf compilation by departaent of all rules 
of state depart.Jilents and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montgna bdministratiye Register CMABl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules propo.ad by aqencie&, 
notices of rules adopted by agenciaa, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding reqister. 

Use of the A4ministrptiye Rules of Montana CARKl: 

Known 
Subject 
Matter 

statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montana Administrative Register 24-12/24/~2 



-2799-

The Administrative Rules of Kont«D& (ARK) is a cc.pilation of 
existing pe~ent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the Allll. The ARK iB up4e.te4 tbrough 
September 30, 1992. 'l'his table includes those rules adapted 
~ing the period September 1, 1992 through December 30, 1992 
an4 any proposed rule action that is p&DdiDg during the past 6 
month period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table doea not, however, include the contents of this issue of 
the Montana Administrative llegister (JIU.). 

To be current on proposed ~md adapted rul~ing, it is 
necessary to check the ARK updated through September 30, 1992, 
this table and the table of contents of this issue of the xu.. 
This table indicates the department uae, title number, rule 
numbers in ascending order, catcbphrase or the subject aatter of 
the rule and the page number at which the action ill published in 
the 1992 Montana Administrative Register • 

.J1WI!(TSTJATIOB. PGN'tmtnt of. Title 2 

2.21.619 
2.21.803 
2.2l..908 

and other rules - Holidays, p. 351, 1004 
and other rule - Sick Leave FUDd, p. 353, 1005 
and other rules • Disability and Maternity Leave · 
Sick Leave - Par~mtal Leave for State Bmployees, 
P• 8271 2372 

2.21.5007 Reduction in Work Porce, p. 719, 2047 
(Public Blllployaea' Ratirm~~mt Board) 
2.43.431 Purchase of Military Service in the Sheriffs' 

2.U.612 
Retir-..nt System, p. 466, 1132 
and other rules - Certifying Azmual Benefit Paya~mts 
for Distributing L'UIIIP Sum Benefit :tncr-ses to 
Montana Resident Retirees, p. 1900 

(State CCIIIIPensation Mutual :Insurance l'wld) 
I and other rules Construction :Industry Premium 

Credit Program - Clasaificationa and Bstablisbaent of 
Premium Rates, p. 257, 907 

AQilcgLTQRI. pepartpept of. Title t 

4.5.109 and other rule Jleporting Procedures Field 
Evaluations - Council Appointments for the Noxioua 
weed Trust Fund, p. 1440, 1861 
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SDTB AtmiTQI. Title 6 

I-:UI 

I-IV 

:&.ules Impl-ting the second Tier of the Lilllited 
Offering Bxe.ption, p. 354, 1006 
Prohibiting unfair Discrimination for Previously 
uninwured Pex.onal Automobile Insur~ce Applic~ts, 
p. 2436 

CQ"'!SJ. pepartgeat of, Title 8 

(Board of 
I 
I 
8.4.301 

(Board of 
8.6.407 
(BQard of 
8.12.601 

(Board of 
8.16.601 

8.17.501 
8.17.702 

8.17.808 

(Board of 
8.20.401 

(Board of 
8.22.601 

(Board of 
8.24.409 
(Board of 
8.28.402 

8.28.1505 

Alternative Health Care) 
Direct Bntry Midwife Bducation Standards, p. 2225 
Licensing by Exam for Midwives, p. 1282, 2048 
and other rules - Pees • Direct Bntry Midwifery 
Apprenticeship, p. 2106, 2498 

Architects) 
~nations, p. 721, 1468 

Chiropractors) 
and other rules - Applications ~nation 
Unprofessional Conduct • Definitions, p. 1542, 2131 

Dentistry) 
and other rules • Introduction - Dental Auxiliaries • 
Exa:lll8 • LiCellSltte by Credentials - unprofessional 
Conduct - Qualifying Standards - Dental Auxiliaries -
Denturist Interns, p. 2229 
Pee Schedule, p. 725, 1469 
and other rules - B.enewa1 - Continuing Education -
Continuing Education for the Practice of Dentistry, 
Dental Bygiene and Denturitry, p. 2236 
and other rule - Prior :Referral for Partial Dentures 
- Insert ~diate Dentures, p. 723, 1177, 2132 

Bearing Aid Dispensers) 
and other rules - Trainee.ship Requir~ts - Pees -
Record :Retention - Unethical Conduct - Complaints -
Disciplinary Actions Testing Procedures 
Continuing Educational R.equir.-ents • Notification -
Definitions • Por.aa of Bills of Sale • Contracts and 
Purchase Agreements • Inactive Status, p. 1284 

Horse :Racing} 
and other rules General Provisions :Racing 
Secretary - Veterinarians - General Requirements -
General Rules • Duties of the Licensee - Breakage, 
Minus Pools and Co.missions, p. 1077, 1605, 1862 

Landscape Architects) 
Fee Schedule, p. 265, 912 

Medical Rx&Ddners} 
and other rules - Definitions - Applications - Pees 
and Renewals - :Reactivation of Inactive or Inactive 
Retired Licenses • Verifications - Pees, p. 356, 
1607, 2050 
Fees, p. 1784, 2375 
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{Board of Nursing Ham. Administrators) 
8. 3-l. -il-l and other rules - Bzaminatioa.s Definitions 

(BOard of 
I 

Applications, p. 1903, 26-lO 
Occupational Therapists) 

Therapeutic Devices, p. 1, 1008 
(Board 
I-III 

of Optometrists) 
Surgery - Aspects of Surgery Prohibited - Anterior 
Segment Defined Optoa.trist•s Role in Post
Operative Care, p. 2625 

{Board of OUtfitters) 
8.39.502 and other rules Licensure Qualification. 

Applications Renewals Transfer of License, 
p. 1292, 2376 

(Board Of Pha:t'JII&cy) 
8.40.401 and other rules - Definitions - Patient Records 

8.olO.ol04 

8.ol0.404 

(Board of 
8.U.U2 
(Board of 
8.50.424 

Prospective Drug Revi- - Patient Counseling, p. 2-l39 
and other rules Pee Schedule 
- Wholesale Drug Distributors Licensing, p. 1178, 
175-l, 2135 
and other rules 
p. 267, 831, 1608 

Plumbers) 
Pee Schedule, p. 2-l82 

Pees Pharmacy Technicians, 

Private Security Patrol Officers and Investigators) 
and other rules T~~~~~porary Blllployaent without 
Identification - Type of Sidear~~~ - Regul.ations of 
Unifor~~~, p. 178, 1236 

(Board of Public Accountants) 
8.5-l.ol02 and other rules BX•m1nstions Education 

8.54.904 
Requirements - Pees, p. 1184, 2136 
and other rules Reports Alternatives and 
Bxellptions - Revi-s and Bllforcement, p. 1191, 2138 

(Board of Real Bstate Appraisers) 
8.57 .-l01 and other rule DefinitiODS 

8.57.-l06 
Appraisal ~ience, p. 2-lol3 
and other rules - Course B.equir-ts - P-s -
Camplaint Process Reciprocity License and 
Certificate u:Pgrade and Dow.o.grade, p. 1082, 1612, 
2060 

(Board of Realty Regulation) 
8. 58. -l06A Application for License - Salesperson aDd Broker, 

p. 15-lS, 227-l 
(Board of S&Ditariansl 
8.60.ol06 and other rules - Blllployaent Responsibilities 

Registration Certificates Reoewals and Pees 
Continuing Education Sanitarian-In-Training 
Bnvironaental Sanitation, p. 360, 1613 

(Board of Speech-Language Pathologists and Audiologists) 
8. 62. 4 02 and other rules Defia.i tiona Supervisor 

ll.esponsibility - Schedule of Supervision - Non
Allowable Functions of Speech Aides • Functions of 
Audiology Aides, p. 1295 

Montana ~inistrative ll.egister 24-12/24/92 
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(Building co~a Bur .. u) 
8.70.101 Incorporation by llef~ttence of tJniform Building Code, 

8.70.101 

(Financial 
I 
8.80.307 

p. 2484 
and other rv.l .. - Inco~oration by Reference of Codea 
and St~, p. 111, 1133, 1351 
Dividon) 
Credit uniona, p. 1786, 2465 
Dollar Allounts to Which Con8UIII8r Lo&D Rates Are to be 
Applied, p. 968, 1353 

(Board of Milk Control) 
8.86.301 R.egv.lating the Calculation of the Price of Claaa II 

and III Xilk Paid to Milk Produce:r;"e Bach Month, 
p. 1788, 2377 

8.86.301 
(Board of 
8.91.101 

Pricing R.v.1 .. - Claaa I Wbo1eaale Price&, p. 1194 
Cov.zlty Printing) 

and other rv.le - Organisation of the Board - Offieial 
Pv.blicationa and Legal Advertiaing, p. 184, 1012 

(Local ~t Aaaiatance Diviaion) 
I Administration of the Tr .. llllre State Jbl.6o ••nt 

Progr .. (TSBP), p. 2323 
8.94.4001 and other rv.lea - l:lllpl...ntation of the State Single 

Audit kit Criteria for the Selection of an 
I~t Aacov.ntant/AucUtor Criteria for 
Bxeev.ting a Contract with an Independent Accountant/ 
Auditor - Audit and Reporting Stand&rda, p. 727, 1354 

(Board of Invest.enta) 
I-DI and other rv.1ea - Municipal Finance Consolidation Act 

• R.ul .. blpl-ting the DIITBR.CAP Program, p. 1715, 
2275 

8.97.1410 and other rv.lea - Commercial and .Ulti·Pamily Loan 
PrograJU - aeneral R.equir-ents - Tenu and Loan 
Limits - Offering Checkliet - Inveat:aumt Policy, 
Criteria and Preferences Intereat - Incentive to 
Financial Inatitution for Small Busineas Loan 
Participation, p. 2546, 1014, 1470 

(Aeronautics Diviaion) 
8.106.101 and other rv.lea • Tranaf8:r:' of Aeronautic• and Board 

of A&ronautica Rulea fram Department of Commerce to 
Department of Tranaportation, p. 2551 

(Board of Aeronautica) 
8.107.101 and other rv.lea • Tranafer of Aeronautics and Board 

of A&ronautica R.ulea from Department of Commerce to 
Department of Tranaportation, p. 2551 

(Science and Technology Development Board) 
I-V Seed Capital Project Loans to Venture Capital 

Companies, p. 1791, 2643 
(Montana State Lottery) 
8.127 .101 Organizational Rule - Retailer Co.aission - Sales 

Staff Incentive Plan, p. 2486 
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BPtJCATIOJ!. Title 10 

(Superintendent of Public Instruction) 
10.6.~01 and other rules - School Controversy Contested Cases 

Rules of Procedure, p, 2110 
~0.~0.301 and other rules - Regular and Special Education 

Tuition, p. 832, 1365 
10.10. 301 and other rules Special Accounting Practices, 

p. 2334, 209, 1238 
10.16.1108 and other rules Special BducatiOJl Complai11t 

Procedures, p. 1442 
~0.16.1705 Supervisors of Special Education Teachers, p. 1970. 

~0.20.202 

10.22.104 
10.4~.10~ 

2550, 1360 
Foundation Payments, p. 1447, 2142 
Spending and Reserve Lt.its, p. 1449, 2143 
and other rules - Vocational Bducatiou General Rules, 
p. 1795 

10.44.201 and other rules - Secondary Vocational Education 
Program Requirements, p. 1725, 2144 

10.44.102 and other rules vo-Ed Weighted Cost Funding, 
p. 970, 1756 

(Board of Public Education) 
10. 5~ .104 and other :ru.le - Reaponsibili ty Assigned by Statute -

Board Staff, p. 1451 
10.55.601 Accreditation Standards: Procedurea, p. 839, ~471 
10.55.703 and other rules - Certification and Duties of 

Building Level ~nistrators Administrative 
PersOAnel, p. 280, 1~37 

10.56.~01 Student AssesSDent, p. 975, 1472 
~0.57.210 Teacher Certification - Health ~nation, p. 838, 

1473 
10.57.405 Class 5 Provisional Certificate, p. 846, 1474 
10.58.528 Bndors-t of CCIIIIPuter Science Teachers, p. 840, 

1475 
10.66.201 and other rules External Diploma Program 

Operation. - Blig:Lbility - BDrol~t - Records -
Ron-Completion of Prograa - Annual Report, p. 842, 
1476 

10.67.102 Withholding of Funds for NoJl·accredited Status, 
p. 364, 1142 

lllrLY SI&VICIS. 12epart==t of. Titlt 11 

I·X Block Grant PayaeDt of Day Cart Benefits, p. 751, 
1863 

1~.2.212 Pair Bearings, p. 739, 1366 
11.2.401 and other rult - Local Servict Areas - Local Youth 

Services Advisory Councils, p. 1831, 2501 
11.5.607 and other rule Disclosure of Case Records 

Containing Reports of Child Abuse or Neglect, 
p. 1829, 2378 

11.5.1002 nay Care Bates, p. 1908, 2379 
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11.7.313 Det~tion of Daily ltatea for Youth C&re 
Facilities, p. 2627 

11.12.101 and other rules • Youth Care Facilities, p. 2325 
11.12.606 and other rule • Preschoolers in Poster care · Day 

Care Benefits, p. 744, 1367 
11.17.101 and other rules Youth Detention Facilities, 

p. 1813, 2645 
11.18.107 and other rules · Lio~ing of Community Haaes for 

the Developmentally and Physically Disabled, p. 741, 
1197, 2277 

11.18.125 and other rule · C~ity Bomes for Persona with 
Developmental Disabilities · Community Bomea for 
Persona wbo are Severely Disabled, p. 2630 

PISB· WXLPitm. NIP PQJB. I!epartMilt of, Titb 12 

I·VI 

I·VI 
I•XII 
12.6.901 
12.6.904 
12.6.904 

12.6.1502 

Developaent of State Parkll· and PiahinSJ Access Sites, 
p. 1841, 2382 
Shooting ltanSJe Devel~t Grants, p. 290, 1143 
and other rules • Falconry, p. 1833, 2381 
Water Safety Regulations · Clearwater :River, p. 1727 
Closure of Flint Creek Below the Dam, p. 1844, 2380 
Bmer9ency Amen,.._t • Closing Flint Creek Below the 
Dam, p. 1'757 
and other rules · Game Farms, p. 367, 101'7 

1ULT1 MD I!!IVXBCD!IIBII'tAL SCIIIJCBS. Depart==t gf. Title 16 

I Categorical Bxclusion from BIS lilequir-.ents for State 
Jilevolving Fund Loan Assistance for wastewater 
syst-.a, p. 468, 1239 

I·VI Batabliahing Procedures for Local Water Quality 
District Pr~.. Approval · Procedures for Granting 
Bnforc..ant Authority to Local Water Quality 
Districts, p. 2445 

I·VI Minimum Standards for OD·Site Subsurface wastewater 
Treatment, p. 513, 2148 

16.8.1004 and other rules · Incorporating Federal Jilegulatory 
Changes for the Air Quality Bureau, p. 2243 

16.8.1304 and o~ rules · Ur Quality • ll&jor Open Burning 
Source :Restrictions Air Quality Per.ait 
Application/Operation Pee Aaaesament Appeal 
Procedures · Air Quality Open Burning Pees, p. 1300, 
1453, 2061 

16.8.130'7 and other rules · Air Quality · Open Burning Penlit 
Pees for Conditional and Emergency Open Burning 
Per.aita, p. 1'732, 2285 

16.8.1903 Air Quality • Penlit Pees, p. 1730, 2390 
16.14.201 and other rules - Solid and Hazardous Waste - Junk 

Vehicles, p. 762, 1370 
16.16.101 and other rules • Subdivision Review and Pees - Pee 
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a.quirementa for Subdivision Applications, p. 1556, 
2145 

16.20.401 and other rules • Plan and Specification Ravi.w for 
Small Water and S~ Syat-. and llevi- Pees · 
Drilling of Water Wells, p. 505, 2152 

16.20.602 and other rules - Surface Water Quality Standarda -
Nondegradation Policy, p. 501, 2064 

16.20.1303 and other rules Montana Pollutant Diacbarge 
Elimination Syat ... and Pretreat.ent Rules, p. 471, 
1241 

16.28.1005 Tuberculosis Control Requirements for Rmploy .. & of 
Schools and Day Care Pacilitie&, p. 1303 

16.44.102 and other rules - Hazardous Waste - Rxportation of 
Bazardoua Waste - KSffA Cluster I Regulaticma, p. 2330 

16.44.102 and other rules - Solid and Basardous Waste - Wood 
Preserving Operations, p. 1547, 2162 

16.44.102 and other rule& - Solid and Hazardous Waste • Boiler 
and IDduatrial PurDace (BIP) Regulations, p. 2567, 
445, 1911, 2502 

16.4<1.202 and other rules - Hazardous Waste • Definitions 
:Related to Basardoua Waste Regulation - ll.equir..anta 
for CoUnting Basardoua Wastes Issuance and 
Effective Pate of Permits, p. 1736, 2164 

TRMSPQl!,TATIQJ!J, pepartpst of, Title l8 

18.7 .105 and other rule - Bncroaebaent of ... ilboltea and 
~~-~per Delivery Boxes on Bigbway Rights-of-Way, 
p. 1198, 1868 

18.12.101 and other rules - Transfer of Aeronautics and Board 
of Aeronautics :Rules from Department of C0111111erce to 
Deparbllent of Transportation, p. 2551 

COIIICTIOIIS NJD IQMNf sgncu. pepartpep t of, TiUe 2 o 

20.3.202 and other rules • Definitions - Organization and 
MAD&g...nt Personnel Staff Development and 
Certification S8'9eD Treat:IMD.t COIIIpODent 
Requirem.nts, p. 849, 1477 

20.3.413 and other rule& • Certification Syat .. for Chemical 
Dependency PeraoDDel, p. 2633 

20.7.201 and other rules- bsi4ent lleilllbura-.nt at CcmDUnity 
correctional Centers, p. 1454, 2286 

20.7.1101 Conditione on Pro~ation and Parole, p. 977, 1482 
20.14.302 and other rules Application for Voluntary 

Admissions to the Montana State Hospital, p. 979, 
1483, 2287 

20.14.501 and other rules - Certification of Mental :Bealth 
Professional Persona, p. 865, 1485 

(Board of Pardons) 
20.25.101 and other rule& - :Revision of the :Rules of the Board 

of Pardon&, p. 2639 
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JUSTXCI. Qapart=ert of. Title 33 

I Drug Abuse :Resistance Bducation (DARB) trust Fund, 
p. 2452 

I-II P .. ce Officer Standards and Training - Public Safety 
Camaunications Officers, p. 1086 

I·V Investigative Protocol by the Department of JUstice 
in the Performance of its Investigative 
:Responsibilities, p. 2117, 2466 

1.3.206 and other rules- AID.endment of Model Jl.ulea and Forms 
Attached to the Model Jl.llles, p. 770, 1242 

23.7.105 and other rule · Adoption of the Uniform Fire Code, 
International Conference of Building Officials · 1991 
Edition of the UFC St~, p. 1202, 1759, 2074 

23.12.101 and other rules Department of Justice 
Standardization of Crtain&l History Information 
Collection - !mpl..-ntation of an Axrest Numbering 
Syst-, p. 2:Z46 

23.14.404 P .. ce Officers Standards and Training, p. 2450 
23.17.314 Physical Performance Jl.equ.ir-ents for the Basic 

Course, p. 1457, 2075 

LAJO:R AND IliDtlSTilY· DGart:Mp.t of. Title U 

24.11.475 Unemployment Insurance Approval of Training, 
p. 1570, 2076 

24.11.813 and other rules - Wbat is Classified as Wages for 
Purposes of Workers• Compensation and Unemployment 
Insurance, p. 2344 

24 .11. 814 and other rule - What is Classified as Wages for 
Purposes of Workers• Compensation and Unemployment 
Insurance, p. 1577, 1949, 2251 

24.16.9007 Prevailing Wage Rates Building Construction, 
p. 873, 2165 

24.29.706 Exclusions fram the Definitions of lllaployment in the 
'Oncaployment Insurance and Workers• Compensation 
Acts, p. 1573, 1948, 2250 

STATI MAIDS• Pepartpept of. Title 26 

I·XI 

26.4.301 

Regulations for Forest Practices in the Streamside 
KanagBDBDt zone, p. 2252 
and other rules · Regulation of Coal and Ur&nilliD. 
Mining and Prospecting, p. 2260 

LtviSTOCX. Department of. Title 32 

32.2.401 Imposition of a Fee Pertaining to Inspection of Game 
Farm Animals, p. 2348 
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NAmJW, RISQtlllCIS AND CQHSBllVAT:IOH. Depart!!!ent of. Title 36 

:I-V:II Requir~g Measuring Devices on Wateroours .. 
Identified as Chronically Dewatered, p. 2454 

36.12.101 and other rules - Definitions - Forms - Application 
Special Fees, p. 874, 1615 

36.12.1010 and other rule Definitions Rejection, 
Modification or Conditioning Permit Applioatioo. ~ 
the Musselshell River, p. 519, 1396 

(Board of Oil and Gas Conservation) 
I-XVII Underground Injection Control Prograa for Class II 

Injection Wells Under the Federal Safe Drinking Water 
Act (SDWA), p. 521, 2171 

36.22.302 and other rules • Definitions - Bonding of Oil and 
Gas Wells - Reports - Well Plugging Requirements -
Referral of Administrative Matters, p. 1950 

PP'BL:IC SDY:ICI QGQLATIOM. peparbptmt of. Title 38 

I Pictorial Infor.ation Requireaents, p. 296, 1760 
I-II and other rule - Puel Coat Surcbarge - Temporary Rate 

Reductions - Defining •Miles•, All Regarding Motor 
Carriers, p. 2121, 2647 

I-XII and other rules - Establishing Policy Guidelines on 
Integrated Least Cost Resource Planning for Electric 
Utilities in Montana - Cogeneration and Small Power 
Production, p. 1846, 2269 

38.5.3345 Change In Customer's Interexcbange Carriers 
Deferring of Implementation Until January 1, 1993, 
p. 298, 1400 

I!BVJDllJE. P~Ut1p!!TJt of. Title 42 

I·II 
I-II 
I-III 
I-IV 

I-V 
42.2.201 
42.l.l.2ll 
42.ll..2ll 
42.12.122 

42.14.102 
42.14.102 
42.15.112 

Delinquent Tax Accounts and Non-Collection Action., 
p. 532, U43 
Imposition of Generation-Skipping Transfer Tax, 
p. 535, 1246 
Liquor Licenses, p. 778, 2192 
and other rules - Liquor Licenses, p. 537, 1244 
Valuation for Com.ercial Property, p. 1955 
Recycled Material as it Applies to :Income Tax, 
p. 783, 2196 
Forest Land Property Taxes, p. 1227, 2650 
Taxpayer or Licensee Lists, p. 1460, 2077 
and other rules - Liquor Division, p. 2492 
and other rules • Liquor Division, p. 1998 
and other rulell - Suitability of a Pr-ises for 
Liquor Licenses, p. 544, 2187 
and other rules • Miscellaneous Taxes, p. 2350 
Accommodations Tax, p. 1739, 2393 
and other rules - Income Tax Returns and Tax Credits, 
p. 2005, 2555 
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42.15.116 
42.15.116 
42.15.118 
42.16.104 
42.17.112 
42.17.301 
42.16.105 
42.18.105 

42.19.40:! 

42.20.454 
42.21.106 

42.22.101 

42.22.103 

42.23.:111 

42.24.102 
42.31.110 

42.31.110 

42.31.404 
42.32.104 

42.38.101 
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Jlet Operating Loss Ca.putationa, p. 2023, 2556 
Jlet Operating Loss Ca.putationa, p. 775, 1245 
Bxe~~pt :Retir-t Liaitetion, p. 2353 
Interest on unpaid T~, p. 2012, 2557 
and other rule • Withholding, p. 2014, 2558 
and other rules · Estimated Tax Pa)'JUZlts, p. 1988 
and other rule - Montana Reappraisal Plan, p. 2490 
and other rules IICQlt~ Appraisal Plan for 
Residential and Commercial Property, p. 1221, 2078 
and other rules • Property T~es for Low Inc0111e 
Property · Bnergy Related Tax Incentives - •
Industrial Property, p. 2016, 2559 
Market value for Property, p. 1207, 1763 
and other rules • Property Taxes for Market Valu• of 
Personal Property, p. 1971, 2394 
and other rule Situs Property for Cttntrally 
Assessed Railroada, p. 2356 
and other rules - Property T~es for Centrally 
Aes•ssed Property, p. 1959, 2560 
and other rules • Corporation Licec.e Tax Division, 
p. 1209, 1764 
and other rules - Subchapter s, p. 1741, 2395 
and other rules - Untaxed Cigarett.. 'Onder Tribal 
Agreements, p. 1994, 2563 
and other rules - tl:D.taxed Cigarettes Under Tribal 
Agreeaents, p. 1217 
Blllergency Telephone Service Pee, p. 2010, 2569 
and other rules - Resource :Indemnity Trust Taxes, p. 
1203' 1766 
and other rules - Abandoned Property, p. 1744, 2570 

SECRITA&Y OP STATI. Title 44 

I-IX Votin!J by Pacsimile Tr~msaisaion for Kember& of the 
tl:D.ited States Military Service, p. 1461, 1870 

1,2,419 Piling, Campiling, Printer Pickup and Publication 
Schedule for the Montana Adlllinistrative R.egiatar for 
1993, p. 2270, 2652 

(Commissioner of Political Practices) 
44.10.331 Liaitations on Receipts for Political Committees to 

Legislative Candidates, p. 389, 1871 

SOCIAl, AHD BPMILITATIQlf SIRVICBS. Department of. Title 46 

I 

I 
I 
I-VII 

I-VIII 
I·XL 

24-12/24/92 

and other rules - J:ids Count and Barly Periodic 
Screaning Diagnosis and Treat.ent Services, p. 2359 
Statistical Sampling Audits, p. 2272 
At-Risk Child Care Program, p. 1089, 1767 
and other rules Targeted Case Management for 
Childran and Adolescents, p. 548, 1248 
Passport to Health Program, p. 998, 1231, 2288 
Medicaid Hoae and CODIIINni ty Services for Persons Who 
are Developmentally Disabl•d, p. 880, 1490 
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46.2.:;101 

46.6.102 

46.10.105 

46.10.302 

46.10.305 

46.10.403 
46.10.404 
46.10.409 
46.10.8:;13 
46.12.501 

46.13.515 

46.12.565 
46.12.570 

46.12.801 

46.12.1222 

46.12.3803 
46.12.3803 
46.13.201 

46.25.101 
46.25.727 

46.25.742 

46.30.1501 
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and other rules - lle&ri:llg Proeadures for Medieaid 
Providers, p. 1094, 1496 
a:11d other rules Voeatio:11al Rehabilitatio:11 
Extuded Bmploymut a:11d I:lldepiiildUt Livi:11g Programs, 
p. 1306, 2572 
&Xld other rules - Aid to Familia• with Dep~md8:11t 
Childx-8:11 Disqualifieatio:ll for Fraud, p. 1464, 2080 
Aid to Familia& with Dependent Childru Provision for 
Living with a Speeified Relative, p. 899, 1247 
ud other rules - AFOC Stud&rds of Assistance, 
p. 2025, 2396 
AFDC Standards of Assistuce, p. 985, 1494 
Title IV-A Day Care for Children, p. 2125, 2469 
Trusitio:ll&l Child Care, p. 1750, 2200 
Self-IXlitiated Bducation or Training, p. 2460 
and other rule - Bxclusion of Medieaid coverage of 
Infertility Treatme:llt Services, p. 982, 1105, 1401 
ud other rule - Medicaid Coverage of Respiratory 
Care - Chlllllical Dependency a:11d Chiropractic Services 
for Children in J::l.~ COU:Ilt/Karly and P~iodic 
Scree:11ing Di&g:110&is &X1d Treatment (BPSDTJ Program, 
p. 902, 1402 
ud other rules - Private Duty Jrursi:llg, p. 2127, 2653 
ud other rules - Medicaid Paym.8:11ts to llental Health 
Cuter&, p. 991, 1404 
and other rules - Durable Kedieal Bqu:l.plllBilt, p. 1129, 
1872 
ud other rules Medicaid Nursing Facility 
Ratmburs&me:llt, p. 1106, 1617 
Medically Needy I:lloome Standards, p. 2033, 2398 
Medically Needy l:11oome Stand&r~. p. 905, 1256, 1405 
&Xld other rules Low Inc~ B:a.ergy Assistance 
Program, p. 1580, 2201 
&Xld other rules - General Relief, p. 2035, 2584 
and other rule - Ge:lleral Relief ~aiata:lloe - Ge:lleral 
Relief Kedioal, p. 896, 1407 
Bligibility RequireaePta for Gen~al Relief Medical, 
p. 787, 1257 
and other rules - Child Support, p. 403, 1648 
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House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
co..issions, comaittees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

one directive of HB 424 was that the Secretary of State 
publish monthly in the lfontana Adai.nistrative Ragister a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

Xn this issue, appointments made in November, 1992, are 
published. Vacancies scheduled to appear from January 1, 
1993, through March 31, 1993, are also listed, as are current 
recent vacancies due to resignations or other reasons. 

Xndividuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IKPOitTNII'l' 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
December 4, 1992. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requireaents to serve on a board, 
contact the appointing authority. 

Montana Administrative Register 24-12/24/92 
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