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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 4.12.3402, 
SEED LABORATORY INSPECTION -
REPORTS - ENFORCEMENT 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 4.12.3402, SEED 
LABORA'rORY - REPORTS -
ENFORCEMENT 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 

1. On April 28, 1991, the Department of Agriculture 
proposes to amend Rule 4.12.3402 relating to the seed laboratory 
inspection - reports - enforcement. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

4.12.3402 SEEP LABORATORY ANALYSIS fEES kNSPBefk&N= 
RBPeffPS---£HfeR££M£~~ (1) The Montana seed Laboratory, Montana 
State University, Bozeman, Montana will test samples of seeds 
submitted for purity germination and miscellaneous tests. All 
samples of seed analyzed and tested shall be at the following 
rates: 

PROPOSED FEE SCHEDULE 
PURITY GERMINATION 

KIND OF SEED _QHL1_ ONLY 

Bentgrasses & Redtop 1-rr&9 ~ 9-r&e $11....2Q 
Bluegrass r&:-&9 ll....QQ 1-r&e ~ 
Bluestems 1-&r&9 ll....22 l&r&e ~ 
Bromegrass 9-r&9 ll..2Q 1-r&e ~ 
Canarygrass 1-;-&9 .l.l1.....2..Q 1-r&e ~ 
Cereals-barley•, wheat, rye 
triticale, corn &:-&9 L.QQ 5-r&e 1....2.Q 
oats 1-:-&9 ~ •r&e L..QQ 
spelt, emmer 5-r&& ~ 1-r&e lQ......2Q 

Fescues 9-r&9 ll....2.Q 1-r&e .l.l1.....2..Q 
Flax !h&9 ~ 5-r&e 1....2.Q 
Foxtails-creeping•, 

meadow 1-&r&& li..&Q l&r&e ll.&Q 
Indian ricegrass• 9-:-&9 ll....2.Q. ltr&e ll&.2. 
Legumes: 
Alfalfa, cicer milkvetch, 
clovers, sweetclover, birds foot 
trefoil, beans, peas, lentils, 
faba, chickpeas !>:-&& 1....2.Q s-r&e 1.....22 

Millets 1-:-&9 l..l!..a.2..Q. &r&e L...Q.Q 
Mustards, rapeseed 1-r&& l..Q....2.Q &r&e L...Q.Q 
Needlegrass• 9-r&e ll....2Q ltr&e ll&.2. 
Orchardgrass 9-r&e ~ 1-r&e lQ......2Q 
Prairie sandreed 9-r&9 l.1..t.2Q &r&& ll.....2Q 

MAR Notice No. 4-14-46 

PURITY & 
GERMINATION 

1-9-r&e .2.L.2..Q 
1-&r&e ll..Jl_Q 
2-5-r&e ~ 
1-5-r&e 22...M 
H·r&e a...2.Q 

1&~9 ll.&Q 
1-&r&e ll..Q.Q 
Ur&e ~ 
1-5-r&e 22...M 

9-r&e ll....2Q 

:i!-5-r&e 11....2Q 
1-6-r&e ll..Jl_Q 

9-r&e ll....2Q. 
Ur&e l..L.QQ 
1-2-r&e ll....M 
1-6-r&e ll.....Q.Q. 
1-5-r&e ll.....2Q 
1-6-:-&& ll.....QQ 

6-3/28/91 
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PURITY GERMINATION PURITY & 
KIND OF SEED ___Q!i!iL ONLY GEBMINATION 

Reed canarygrass 
Ryegrass 
Safflower 
Sainfoin 
Saltbushes-fourwing, 

nut tall 
Sorghums-grain, 

sudangrass 
sugarbeets 
Sunflower 
Timothy 
Wheatgrasses• 
Wildryes 
Vegetables 

MIXTURES: 
2 kinds 
3--lti:-MS 

·-~---------lti-Ms 

!h·&9 
&r-&9 
S.r-99 
&:-&9 

&:-99 

1-:-&9 
!h·&9 
S.r&e 
&r&e 
~ .. &9 
!1-:-99 
S.r&e 

~:-&9 

lb-&9 

l-3-:-&9 

llJ......2.Q "h&e .i1.Q....22. 1:-'Yr&e 
.li......Q.Q 1-r&e l2....ll 1:-+r&e 

1.....2.Q 1-r-&9 l2....ll J:-J:-r-&9 
li......Q.Q &r&e ll...Q.Q J:-'Yr-&9 

.li.....QQ 6-:-&9 2....QQ J:-3-:-&9 

1.Q...2.Q 1-r-&9 l.2......5..Q Ur-&9 
1......2.Q 6-r-&9 2....QQ J:-9r&9 
1.....2.Q 1-r-&9 l.2......5..Q J:-J:-r-&9 

li......Q.Q 1-r-&9 l2....ll J:-+r-&9 
l.L.2.Q 1-r-&9 l.Q...2i! 1:-S'r&e 
~ 1-r&e .12.....5..2 1:-Sr&e 

2...2Q S.:-&9 l......2.Q. ~r&e 

U..2.Q &:-&9 ll......QQ J:-6-r&e 
l-&r-&9 2-&r-&9 

l-2-:-&9 2-4·.-&e 
J or more kinds figured on hourly rate of $18.00 per hour 

BARLEY STRIPE MOSAIC VIRUS TEST (BSMV) $3-!7.-&9 

Tetrazolium Test (TZ): Cereals --$-ar&e 
Small and large seeded legumes $--&:-&9 
Grasses $-1-S.r&e 

~ 
ll..J.l.Q 
lL..2.!! 
ll...2.Q 

ll..,_2Q 

~ 
ll....Q..!l. 
lL..2.!! 
ll..J.l.Q 
ll...2.Q 
ll...2.Q 
l.J....,..2..Q 

1.L..QQ 

Seed !dent if ication (I D) - $3-:-&&--$5-:-&9 Sl8. 00 per hour (minimum 
.$..2.....Q..Ql 

Indigenous seeds and/or samples of time-consuming nature 
due to excessive dirt, chaff, weed seeds, etc. will be 
charged an hourly rate of: $1-2-r&e ~ 

Rusb Orders - so \ additional charge ~-~~pply~JP&~~ 
(48 hour turn around time for those tests that can physically be 

performed in 48 hours!. Express service or 24 hour turn around 
time - SlOO per test. 

Faxing reports - Actual faxing cost in addition to test fees. 

§nrout damage - $10.00 

• May contain dormant seed - dormant seed determination (in 
addition to germination charges) cereals - $S.r&9 ~. grasses-

$1-9r&9 ~. utricle fill determination (in addition to 
germination charges) - $5-:-99 ~. 

AUTH: B0-5-112, MCA IMP: 80-5-108, 80-5-110 MCA 

fi-3/28/91 ~IAR Notice No. 4-14-46 
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3. The reason for the proposed amendJnent is to raise the 
fees, (which have not been raised for seven years) to levels 
commensurate with amounts currently necessary to assist in the 
funding of l".lperating expenses. Such fees include a component 
covering the state regulatory tests. 

No seed categories have been deleted, although some are 
relocated under a different heading. 

4. Interested persons may present their data, views, or 
arguments either orally or in writing to Plant Industry, Montana 
Department of Agriculture, Agriculture/Livestock Building, 
Capitol Station, Helena, Montana 59620-0201, no later than April 
26, 1991. 

5. If a person who is directly affected by the prl".lposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Plant Industry, Department of Agriculture, 
Ag/Livestock Building, Capitol Station, Helena, MT 59620, no 
later than April 26, 1991. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed adoption; 
from the Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from any association having 
no less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register and mailed to all 
interested persons. 

OR 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State Office March 13, 1991. 

MAR Notice No. 4-14--16 r,-:~/cB/91 
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BEFORE THE BOARD OF BARBERS 
STATE OF MONTANA 

DEPARTMENT OF COMMERCE 

In the matter of the proposed 
amendment of rules pertaining 
to fees, general requirements, 
sanitation requirements, 
teaching staff, college 
requirements, applications, 
procedure upon completion, 
identification and sanitation 
requirements and the proposed 
repeal of rules pertaining to 
preparation and publication of 
posters, notices, orders, new 
schools and violation 

NOTICE OF PROPOSED AMENDMENT 
AND REPEAL OF RULES PERTAIN
ING TO THE PRACTICE OF 
BARBERING 

!JO PUBLIC HEARI!JG CONTEMPLATED 

TO: All Interested Persons: 
1. On April 28, 1991, the Board of Barbers proposes to 

amend and rep~al rules pertaining to the practice of 
barbering. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.10.403 EXAMINATION (1) will remain the same. 
(2) A score of 75\ is required on written examination2i 

and 75\ on each section of practical examinations to pass. ~Q 
applicant who does not pass the examination shall only be 
required to retake the portions of the examination he fajled 
jf he takes the next scheduled examination. 

(3) will remain the same. 
!4! Applicants licensed in a state other than Montana 

with less than 2000 hours of training in a barber school shall 
furnish affidavits from at least 2 persons stating that from 
their personal knowledge the applicant has practiced as a 
barber in another state or country for a period of at least 
one year." 

Auth: 37-30-203, MCA; IMP, Sec. 37-30-305, MCA 

REASON: These amendments are bein~ proposed to clarify exam 
scoring and procedure. 

"8.10.405 FEE SCHEDULE 
(1) and (2) will remain the same. 
(3) Reciprocity 1-5-&:-&a lJll)__._Q_Q 
(4) through (11) will remain the same." 
Auth: Sec. 37-1-134, 37-30-203, MCA; IMP, Sec. 37-30-. 

307, 37-30-309, MCA 

'·-3/28/91 r-!AR Notice No. 8-10-13 



-345-

REASON: This fee is being reduced to make the fee 
commensurate with program area costs. 

"8 .10, 801 GENERAL REQUIREMENTS ( 1) lfe'-ene-eal't-ewn-or
epera-~-a--ba-rl!!er-e~p -wi-~hett~-a- -Ml!tl't~a-na -ba-rber -1-i-eel'tl!l'~-e Np 
itinerant or house to house barbering will be licensed o .. r 
permitted. 

(2) Only one shop license shall be issued to ~a-e" 
ba-rber;-ttl't~ee-~he-}~mel't~--e~-~he-bea-~~~1!1'--e~~~rwi-l!l'e gny 
one licensed barber. except for good cause shown. 

(3) lfe'-1!1-~p-l-i-eense-s~a-1-l--be-i-1!1'1!1'~-~-al'ty-barb~r-l!l'~er 
i-l't-a--hettl!l'e-~ra-i~r-er-sma-1-1--hettse-el't-s~i-dl!l'~ Mobile homes, 
moveable trailers and structures on skids will not be 
considered fixed places of business for the purposes of 37-:).Q-= 
401. MCA. 

(4) will remain the same. 
{-S.)---Ba-rbel"-ri-eel'tl!l'es-llttts~-be-el't-<'l,i-sJ!tl:a-y-i-rt-~tte-s~ep-e" 
Auth: Sec. 37-30-203, MCA; IMP, Sec. 37-30-308, 

37-30-401, 37-30-411, MCA 

REASON: These amendments are being proposed to clarify 
situations which are not fixed places of business; clarify 
basis of discretion; and clarify definition of statute. 

"8,10.802 SANITATION REQUIREMENTS Cll A copy of the 
rules governing barber schools. colleges and barber shops_pn 
sanitation shall be conspicuously displayed at all times. 

(1) through (10) will remain the same but will be 
renumbered (2) through (11). 

{-},1-t il1l All new shops licensed after January 1, 1975, 
must have adequate, clean ~i~t rest room facilities 
available for use by their patrons in a convenient location 
within the perimeter of the shop or shopping mall in which the 
shop is located. 

(131 Each work station shall have separate sink with hQ~ 
and cold running water. 

(141 Animals. birds aod reptiles are prohibited in all 
barber shops and schools. with the exception of guide and 
hearing dogs," 

Auth: Sec. 37-30-203, MCA; IMP, Sec, 37-30-403, 37-30-
422, MCA 

REASON: These subsections are being proposed to add 
provisions for sanitation. 

11 8,10.1003 €1:fRJH€tlbl;!M COLLEGE OPERATING REQUIREMENTS 
f-r)---Ba-e~-barber~l-~-s~arr~~-reqtti~,~~-~r

&dmi~~iel't-and~r&dtta-~iel't-e~-s~ttdel't~-a-~-ee~-~r~~-il't-~~e~~o" 
Yr-~&-~&~-a-nd-+&+;~h;-a-nd-~h@~-rtt~~ 
-----{-&)---Ba-e~-ba-rber-eel-~-s~a-1-l--eendtte~-a-eettl"ee-e~-~~ttdy 
&nd-~ra-~,~~-~s-se~-~P~~-i-l't-see~iert-~r-~&-+&G;~h~--~e 
~~ttdel't~-~~a-rl--be-permi-~eed-~-~pend-llto~-~~&rt-&-~~PI!I'-~n-the 

eel-~~-~~-a~y-el'te~ltY'T 
t3t ill Ba-e~-ba-rber~r~-e~a-1-1--reqtti~-~~a-~-l'te H9 

patron ~ be released from a chair after being served by a 
student until all the work performed has been thoroughly 

MAR Notice No. 8-10-13 6-3/28/91 
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inspected and approved by the instructor. 
~+t 111 Each barber college shall furnish each student 

upon enrollment, a copy of Title 37, chapter 30 of the Montana 
Code Annotated and a copy of the rules ~¥eP~~~-s&~~~&Py 
ee~~~ie~s-e~-e&reer-s~~s-prev~-by-~he-~&Pd of the 
QQS!J:Q." 

Auth: Sec. 37-30-203, MCA; IMP, Sec. 37-30-203, 37-30-
404, 37-J0-406, 37-30-412, MCA 

BEASON: These amendments are being made to edit out 
unnecessary statutory language. 

"a.10.l006 PROCEDURE UPON COMPLETION (1) l:l~el'l 
ee~~re~ie~-e~-~he-preser~bed~Hrse-e~-s~~y-&s-se~-~P~ft-~1'1 
see~ie~-~~-~&-+&61~h;-~Ihe barber college shall certify to 
the board that each student has performed the required hours 
of training. Each barber college shall present to each 
student successfully completing the course, a diploma or 
certificate of graduation. 

(2) ~fte any student may make application for an 
examination conducted by the board to determine his or her 
fitness to practice in the state of Montana, upon ee~pre~~e" 
ef-~he-fteHrs-ef-H~~~s-ef-~r&e~~-as-~reser~bed-~n-see~ien-~~
~&-+&&,~h; graduation and, while pending the date of 
examination, the barber college eft&ri ~ permit the students 
to continue to attend the classes and practice. 

~~r--B&eft-e&reer~l~-sft&ll-re~r~-~-~fte-&e&re-e~-e~ 
&e~re-~he-t&~ft-d&y-ef-e&eft-~ft~ft~-~fte-ft~~ber-e~-eree~-fteHre 

ef-e&eft-s~~n~-~n-e&eft-spee~~~-e&~ry-&s-se~-~r~ft-~1'1 
eee~ien-~~-~&-+&&;-~h-:- 11 

Auth: Sec. 37-30-203, MCA; IMf, Sec. 37-30-406, MCA 

REA~: These amendments are being made to edit out 
unnecessary statutory language. 

"8.10.1009 SANITATION REQUIREMENTS (1) Each barber 
college shall post in a conspicuous place on its premises a 
copy of these rules &~-&-ee~y-ef-~fte~¥ePft~~-s&n~~&Py 
-~~~~ns-e~-e&peep-sfte~s-~~~-by-~ne-bea-Pd. Each such 
college shall require strict compliance by its students with 
the rules governing barber shops." 

Auth: Sec. 37-30-203, MCA; IMP, Sec. 37-30-422, MCA 

REASON: These amendments are being made to edit out 
unnecessary statutory language. 

3. ARM 8.10.401, 8.10.402, 8.10.407, 8.10.1002, 
8.10.1005, 8.10.1008 and 8.10.1010 are being proposed for 
repeal. Full text of the rules can be located at pages 8-287 
through 8-309, Administrative Rules of Montana. These rules 
are being repealed because the language is covered in the 
statutes. ARM 8.10.402 is being repealed because its substance 
is being consolidated in another rule. The authoritu for the 
board to repeal the rules is 37-30-203, MCA and the 'rules 
implement 37-30-203, 309, 402, 404 and 422, MCA. 

4. Interested persons may present their data, views or 

6-3/28/91 ~11\R Notice No. 8-10-13 
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arguments concerning the proposed amendments and repeals in 
writing to the Board of Barbers, Arcade Building, 111 North 
Jackson, Helena, Montana 59620-0407, no later than April 2S, 
1991. 

5. If a person who is directly affected by the proposed 
amendments and repeals wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request 
along with any comments he has to the Board of Barbers, Arcode 
Building, 111 North Jackson, Helena, Montana 59620-0407, no 
later than April 25, 1991. 

6. If the Board receives requests for a public hearing 
on the proposed amendments and repeals from either 10 percent 
or 25, whichever is less, of those persons who are directly 
affected by the proposed amendments and repeals, from the 
Administrative Code committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 120 barbers based on the 1200 licensed barbers in the 
state of Montana. 

BOARD OF BARBERS 
EUGENE THOMAS, CHAIRMAN 

,, 
BY: (__~ 

ANDY POOLE, UTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 18, 1991. 

M~R ~otic~ ~o. 8-ln-13 6-3/28/91 



-348-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1423 and 16.8.1424 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR AMENDMENT OF RULES 

(Air Quality Bureau) 

1. on June 21, 1991, at 9:00A.M., the Board will hold a 
public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules. 

2. The proposed amendments would incorporate federal 
regulatory changes occurring since July 1, 1987 to the "Standard 
of Performance for New Stationary Sources" and the "Emission 
standards for Hazardous Air Pollutants". 

3. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined): 

16.8.1423 STANDARD OF PERFORMANCE FOR NEW STATIONARY 
SOURCES ( 1) For the purpose of this rule, the following 
definition applies: 

(a) Remains the same. 
(2) The terms and associated definitions specified in 40 

CFR §60.2, July 1, 19~~. shall apply to this rule. 
(3) The owner and operator of any stationary source or 

modification, as defined and applied in 40 CFR Part 60, July 1, 
19~90, shall comply with the standards and provisions of 40 CFR 
Part 60, July 1, 19~90. 

(4) For the purpose of this rule, the board hereby adopts 
and incorporates by reference 40 CFR Part 60, July 1, 19~2Q, 
which pertains to standards of performance for new stationary 
sources and modifications. 40 CFR Part 60, July 1, 19~90, is 
available for public inspection and copying at the Air Quality 
Bureau, Department of Health and Environmental sciences, cogswell 
Building, 1400 Broadway, Helena, Montana; at EPA's Public 
Information Reference Unit, 401 M Street SW, Washington, DC 
20460; and at the libraries of each of the ten EPA Regional 
Offices. Copies are also available as supplies permit from the 
u.s. Environmental Protection Agency, Research Triangle Park, NC 
27711; and copies may be purchased from the National Technical 
Information Service, 5285 Port Royal Road, Springfield, VA 22161. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1424 EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS 
(1) For the purpose of this rule, the terms and associated 

definitions specified in 40 CFR §61.02, July 1, 19~90, shall 
apply. 

6-3/28/91 HAR Notice No. 16-2-374 
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(2) The owner or operator of any existing or new station
ary source, as defined and applied in 40 CFR Part 61, July 1, 
198~~~. shall comply with the standards and provisions of 40 CFR 
Part 61, July 1, 19~90. 

(3) For the purpose of this rule, the board hereby adopts 
and incorporates by reference 40 CFR Part 61, July 1, 19&12Q, 
which pertains to emission standards for hazardous air pollu
tants. 40 CFR Part 61, July 1, 19sq9o, is available for public 
inspection and copying at the Air Quality Bureau, Department of 
Health and Environmental Sciences, Cogswell Building, 1400 
Broadway, Helena, Montana 59620; at EPA's Public Information 
Reference Unit, 401 M Street SW, Washington, DC 20460; and at 
the libraries of each of the ten EPA Regional Offices. Copies 
are also available as supplies permit from the U.S. Environmen
tal Protection Agency, Research Triangle Park, NC 27711; and 
copies may be purchased from the National Technical Information 
Service, 5285 Port Royal Road, Springfield, VA 22161. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

4. The Board is proposing these amendments to the rules 
in order to enhance Montana's air program and ensure primacy. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Jeff Chaffee, Department of Health and 
Environmental Sciences, Cogswell Building, capitol Station, 
Helena, Montana 59~20, no later than June 21, 1991. 

DAVID W. SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

Director 

Certified to the Secretary of State March 18. 1991 

~IAR Notice No. 16-2-374 6-3/28/91 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.10.510 
pertaining to AFDC excluded 
earned income 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARIIIG Otl 
THE PROPOSED AMENDMENT OF 
RULE 46.10.510 PERTAINI!IG 
TO AFDC EXCLUDED EARNED 
INCOME 

1. on April 18, 1991, at 9:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 sanders, Helena, Montana to con
sider the proposed amendment of Rule 46.10.510 pertaining to 
AFDC excluded earned income. 

2. The rule as proposed to be amended provide~; as 
follows: 

46.1?.510 EXCLUDER EARNED INCQME (1) 
monthly 1ncome, fte the following earneg 
excluded~ ana{er aisre~araea frem earniR~s 
members. 

In testing gross 
income is to be 

ef assistaAee-unit 

Cal for six mgnths per calendar year. the earned .!nc9m_e 
of a depengent chjld who is a full-time student; 

lbl income received by a dependent child unger secti.on 
503 of the Job Training Partnership Act CJTPAl of 1982, .J?....1.~ 
97-300, will be eHel"aea for the first 6 months of partici~ 
tion in JTPA training: and 

Ccl earned income tax credit CEITCl advance payment!;_and 
refunds. 

(2) In testing net monthly income and determining grant 
amount, the following earned income shall be excluded: 

(a) earRed iReeme ef a flill time stHdeRt whe .,.•erlts fu-H
time er ~art time for sjx months per calendar year. the ea(ned 
income of a dependent chjld who js a full-time stugent; 

(b) ea'!'fted ifteeme ef a ~a'!'t time stHaellt wile werl1s pa!"t
time, bHt his/her earftill~s are Ret te be eHeluaea -i-f 
em~leyme!lt is f~tll time1 

(eQ) income received by a dependent child under section 
503 of the Job Training Partnership Act (JTPA) of 1982, P.L. 
97-300, will be euelHded for the first 6 months of participa
tion in JTPA training; ~ 

(d) iReeme reeei•red ey a ae~efuiellt ehild whe is a t'IB-±
tillle stHaellt fa'!' the first siH mellthe •'>FBC is reeeh·eEi--f--afld

(eg_) earned income tax credit ~ advance payments 
and refunds. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-211, 53-4-231, 53-4-241 and 53-4-242 MCA 

6-3/28/91 MAR Notice No. 46-2-641 
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3. Federal regulations at 45 CFR 233.20(a) (3) (xix) and 
(a) (11) (vi) allow the Department the option of excluding 
earned income of dependent children who are full-time students 
for up to six Months per calendar year and the earned inco~e 
of dependent children who are JTPA participants for the first 
six months of their participation in training. Federal regu
lations do not address part-time students and therefore, their 
inclusion in the rule should be deleted. Although the Depurt
ment opted some time ago in its State Plan to exclude eurned 
income of full-time students and JTPA participants, the rule 
was never amended to conform to the policy expressed. The 
administrative rule is now being revised to reflect accurately 
the contents of the State Plan. 

The Department's AFDC program currently counts the eCJrned 
income tax credit (EITC) that a family receives either as 
payments or refund for purposes of testing gross monthly 
income of the assistance unit. The omnibus Budget Reconcilia
tion Act of 1990 (OBRA 90) provides that EITC benefits are to 
be disregarded as income when AFDC and Medicaid eligibility 
and benefit levels are determined. Therefore, the Department 
will amend the rule to state that EITC will no longer be 
counted in total income of the assistance unit in testing 
gross monthly income, net monthly income or determining grant 
,,mount. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than April 23, 1991. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has b~en designated to preside 
over and conduct the hearing. 

01rec 
tio 

Certified to the Secretary of State ___ M_a_r_c_h __ l_B ___________ , 1991. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 2.21.8011, 2.21.8017, 
and 2.21.8018 relating to 
grievances 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
ARM 2.21.8011, 2.21.8017, 
AND 2.21.8018 RELATING TO 
GRIEVANCES 

1. On December 27, 1990, the department of administration 
published notice of the proposed amendment of ARM 2. 21. 8 011, 
2.21.8017, and 2.21.8018 relating to grievances at page 2212 of 
the Montana Administrative Register, issue number 24. 

2. The rules have been amended as proposed. 

). No comments or testimony were received. 

Bob Marks, Director 
Department of Administration 

Certified to the Secretary of State ------~Ma_r_c_h __ 1_B __________ ~, 1991. 
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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

IN TilE HATTER OF THE ADOPTION ) NOTICE OF ADOPTION OF RULES 
of Rules I through XI relating) I THROUGH XI RELATING TO STATE 
to the organization and board ) FUND ORGANIZATION, BOARD 
meetings of the State Fund and ) MEETINGS AND PREMIUM RATES 
the establishment of premium ) 
rates. ) 

TO: All Interested Persons: 

1. On November 15, 1990, the State Compensation Mutual 
Insurance Fund published notice of the proposed adoption of 
2.55.101 (Rule I) relating to organization of the State 
compensation Mutual Insurance Fund and 2.55.201 (Rule II) 
relating to meetings of the State Fund Board of Directors. 
Rule 2.55.301 (Rule III), 2.55.302 (Rule IV), 2.55.303 (Rule 
V), 2.55.304 (Rule VI), 2.55.305 (Rule VII), 2.55.309 (Rule 
VIII), 2.55.310 (Rule IX), 2.55.315 (Rule X), 2.55.316 (Rule 
XI) relating to the establishment of premium rates for State 
Fund policyholders. The notice can be found on pages 1975 
through 1981 of the 1990 Montana Administrative Register, 
Issue No. 21. 

2. No comments or testimony concerning the rules were 
received. 

3. The State Compensation Mutual Insurance Fund has 
adopted the rules as proposed. 

4. The authority of the state Compens~tion Mutual 
Insurance Fund to adopt the proposed rules lS based on 
sections 2-4-201, 2-3-103, and 39-71-2316, MCA and the rules 
implement sections 2-4-201, 2-3-103, 39-71-2311, 39-71-2316, 
MCA. 

Certified to the Secretary of State March 18, 1991. 

6-3/28/91 Montana Adrninistrattve Reqister 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to the 
regulatory status and use of 
aquatic herbicides 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT 
of 4.10.311, 4.10.312 
4.10.313, 4.10.314, 
4.10.315 and 4.10.316 

1. On January 31, 1991, the Department of Agriculture 
proposed to amend the above-stated rules that pertain to the 
sale and use of aquatic herbicides on page 100, Issue No. 2 
of the 1991 Montana Administrative Register. 

2. No comments were received. 
3. The Department has amended the rules as proposed. 
4. The authority for the amendment is 80-8-105, MCA 

and the rules implement 80-8-105, MCA. 

E.M. snortland, Director 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of states Office March 13, 1991 

Montana Administrative Register 6-3/28/91 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

natter of the amendment 
; pertaining to defini
:ees, general provisions 
inition of conduct 
1tal to the best 
~s of racing 

All Interested Persons: 

NOTICE OF AMENDMF:NT OF 
RULES PERTAINING TO 
DEFINITIONS, FEES, GENERAL 
PROVISIONS AND DEFINITION 
OF CONDUCT DETERIMENTAL TO 
THE BEST INTERESTS OF 
RACING 

on February 14, 1991, the Board of Horse Racing 
~d a notice of public hearing on the proposed amendment 
.501, 8.22.503, 8.22.701, 8.22.1501 and 8.22.1502, at 
2, 1991 Montana Administrative Register, issue number 
public hearing was held on March 8, 1991, at 9:00, 
the conference room of the Department of Natural 
~s and conservation, 1520 East Sixth, Helena, Montana. 

The Board has amended ARM 8.22.501, 8.22.1501 and 
J2 exactly as proposed. The Board has amended AR~ 
land 8.22.701 as proposed but with the following 

.22.503 ANNUAL LICENSE FEES 
1 through (11) will remain the same as proposed. 
2) Parimutuel #2 
1 Parimutuel employees at $r~~&e ~~ 

live race meets and 
simulcast races 

3) through (15) will remain the same as proposed. 
6) Occupational #2 
I through (y) will remain the same as proposed. 
r--P&~i~~~~r-e~p~yee~-&~ $r~~&e 

~i~~re&~~-f&eiri~y 
a) through (af) will remain the same as proposed but 
renumbered (z) through (ae). 

7) Not requiring licenses ~rSr&e $10.00 
but requiring identification. 
[Wives, children over 6 years 
of age and under 16 years of age, 
duplicate (lost i.d. cards)]~ 

th: Sec. 37-1-134, 23-4-104, 23-4-201, MCA; IMP, Sec. 
I, 23-4-201, MCA 

.22.701 GENERAL PROVISIONS (1) through (11) will 
the same as proposed. 
2) In the event of the loss of a license card, the 
~y in its discretion issue a duplicate, the fee for 
1all be $rs~ee ~10.00 and all minor and spouses 
ication cards shall be issued for $rSr&9 ~00. 
3) and (14) will remain the same as proposed." 
th: Sec. 23-4-202, MCA; IMP, Sec. 23-4-104, MCA 

'9 I Montana Administrative Register 
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3. The Board has thoroughly considered all oral and 
written comments received. Those comments and the Board's 
responses thereto are as follows: 

COMMENT: Robert McTaggart asked the Board not to approve the 
proposed amendment of ARM 8.22.503, which would raise fees for 
licenses across the Board by $10.00. He argued that the 
proposed fee increases are arbitrary and capricious with no 
relationship to any fiscal study. 

RESPONSE: The Board's position is that an increase in fees is 
necessary to finance the operations of the Board of Horse 
Racing. Furthermore, the rationale behind the proposed fees 
increase was reported to the Administrative Code Committee vin 
a memorandum. 

COMMENT; Douglas C. Allen stated in written testimony that he 
believed the proposed amendment to 8.22.503 should contain a 
category for a designation of owner/lessor. He said this 
would eliminate any confusion concerning whether a person who 
runs horses both as an owner and as a lessor would need to be 
licensed both as an owner and as a lessor under 8.22.501. 

RESPONSE: The Board's position is that it is fairly clear 
that only the one license is needed and therefore the Board 
took no action to adopt to Mr. Allen's suggestions. 

COMMENT: By written testimony, Bob Cartwright, the 
Secretary/Manager of the Northwest Montana Fair stated that it 
was an inopportune time to raise all license fees. He urged 
the Board to look at cutting expenses and leave licensing fees 
at the 1990 rate until the racing situation looks better. 

RESPONSE: The Board noted that it had to take some action to 
provide revenues for racing during the year 1991. It noted 
that cut-backs had been made in Board operating costs and that 
this was the only avenue left to the Board to generate funds 
to run the Board for the coming racing year. 

COMMENT: Written notices were received from Jay Belden, Track 
Manager at Montana State Fair in Great Falls, Montana, and 
Gary Koepplin, Manager of the Ravalli County Fair in Hamilton, 
Montana, who objected to an increase from $5.00 to $15.00 for 
the licenses of parimutuel employees. They noted that this 
represented a 300% percent increase in this particular license 
fee. They requested that the Board reconsider and re-evaluate 
the need for tripling the license fee for parimutuel 
employees. 

RESPONSE: The Board concurred and has amended the fee from 
$15.00 to $10.00 as shown above. 

COMMENT: The concerns of Jay Clark, Manager of the Marias 
Fair in Shelby, Montana, were relayed concerning a duplicity 
between the $15.00 fee charged for parimutuel employees under 
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subsection (12) (a) and the $15.00 fee charged for simulcast 
p~rimutuel employees under subsection (16) (z) of proposed rule 
8.22.503. 

~SPONSE: The Board took note of the duplicity apparent here 
and has amended 8.22.503 by striking subsection (16) (z) and by 
renumbering subsections (aa) through (af) to (z) through 
(ae). 

~OMMENT: Robert McTaggart opposed the tripling of fees for 
lost cards from $5.00 to $15.00 as required in subsection (17) 
of 8.22.503. This section was proposed to triple the fee 
from $5.00 to $15.00 for those not requiring licenses but 
requiring identification. He claimed that the tripling of 
this fee was punitive in nature. 

RESPONSE: Upon the recommendation of Sam Murfitt, Executive 
Secretary of the Board, the Board has amended the rule to 
bring the proposed fee down from $15.00 to $10.00 as shown 
above. 

COMMENT: In regard to 8.22.701, Robert McTaggart again 
asserted that the proposed fee of $15.00 was too high and ~as 
punitive in nature in tripling it from $5.00 to $15.00. 

RESPONSE: The Board concurred and has amended the proposed 
fee increase from $15.00 to $10.00 as shown above. 

4. No other comments or testimony were received. 

BOARD OF HORSE RACING 
STEVE CHRISTIAN, CHAIRMAN 

Certified to the Secretary of State, March 18, 1991. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule for the adminis
tration of the 1991 federal 
community development block 
grant program 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
8.94.3707 INCORPORATION BY 
REFERENCE OF RULES FOR THE 
ADMINISTRATION OF THE 1991 
FEDERAL COMMUNITY DEVELOP
MENT BLOCK GRANT (CDBG) 
PROGRAM 

1. on January 31, 1991, the Department of Commerce 
published notice of a public hearing on the proposed adoption 
by reference of the above-stated rule at page 105, 1991 
Montana Administrative Register, issue number 2. 

2. The hearing was held on February 20, 1991, at 1:30 
p.m., in Room C-209 of the Cogswell Building in Helena, 
Montana. 

3. The Department has adopted rule 8.94.3707 exactly as 
proposed. 

4. No members of the public attended the hearing, but 
the Department did receive two written comments from local 
government units during the public comment period provided for 
by the Administrative Procedure Act. A summary of these 
comments and the Department's responses to them follow: 

QQMMENT: The proposed guidelines should be modified to allow 
a county to apply for a CDBG grant on behalf of one of its 
political subdivisions, such as a county sewer or water 
district, even though work on an earlier CDBG grant obtained 
by the county on behalf of another political subdivision is 
incomplete or behind schedule. Although a county may 
encompass a number of independent water and sewer districts, 
the current guidelines' restrictions on multiple grants 
prohibit a county from applying for a grant on behalf of a 
second district until the project activities for the district 
originally funded by the earlier grant are substantially 
completed. 

RESPONSE: Since 1982 Montana's CDBG guidelines have 
incorporated minimum standards of performance which must be 
met in order for a previous grant recipient to reapply for 
CDBG funds. As proposed in the 1991 guidelines, the 
reapplication standard would require a recipient of a previous 
grant to meet the following requirements in order to apply for 
new grants: 
a. The local government must have drawn down 75% of the non

administrative CDBG funds from the previous grant; 
b. The local government unit must be in compliance with the 

project implementation schedule for the previous grant; 
and 

c. There must be no unresolved audit or monitoring findings 
for the previous grant. 

Montana Ad~inistrative Register 



Under the federal Housing and Community Development Act the 
Department of Commerce is responsible for assuring that CDBG 
recipients complete their projects in a timely manner. The 
United States Department of Housing and Urban Development, 
which administers the Act, is placing increasingly heavy 
emphasis on the need for CDBG recipients to promptly complete 
projects. The Department of Commerce's proposed reapplication 
requirements will provide a strong incentive to do so. In 
view of the heightened federal emphasis, the Department h~s 
concluded that it should not adopt the change recommended by 
this comment. 

COMMENT: The second comment generillly endorsed the Department. 
of Commerce's rule as proposed. 

5. No other testimony or comments were received. 
6. The reasons for and against adopting the rules are 

embodied in the comments and response contained in item 4, 
above. 

DEPARTMENT OF COMMERCE 
LOCAL GOVERNMENT ASSISTANCE 
DIVISIOII 

~ ~"''luJ ( \__.1 
BY: . ,. ~ 

AllOY POOLEJoUTYDIRECTOR 

Certified to the Secret~ry of State, March 18, 1991. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Amendment of 
an Existing Rule PPrtaining 
to Motor Carrier Insurance. 

T<l: All Interested Persons 

NOTICE OF ADOPTIOn OF Ml 
AMENDMENT TO RULE 
38.3.706 

l. On January 17, 1991 the Department of Public S•·rvice 
Regulation published notice of the proposal irlenti fi~cl in the 
above titles at page 45, isFUe number 1 of the 1991 Montana Ad
ministrative Register. 

2. The Department of Public servic0 Pegulilti'"' hilc. 
adnpted the amended rule as proposed. 

3. No comments to the proposal were received. 
4. The authority and implementing statutes are set 

forth in the notice of proposed action ickntified in '"'Yi1'lrilph 
l. 

CERTIFIED TO THE SECRETARY OF STATE MARCil 18, 1991. 

Montana Administrative Register 
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VOLUME NO. 44 OPINION NO. 8 

CITIES AND TOWNS - Effe~t of requirements of section 7-JJ-4107 
on section 7-33-4106; 
FIRE DEPARTMENTS r~eaninq of '"oriqin.11 "l'r>olntment'" a~ used in 
section 7-31-4107; 
RETIREMENT SYSTEMS Appointment as firefighter made in 
violation of section 7-33·4107 and eligibility for membership 
in Firefighters' Unified Retirement System; 
MONTANA CODE ANNOTATED Sections 7-33-4106, 7-33-4107, 
19-13-104, 19-13-202, 19-13-301, 49-l-102, 49-2-303, 49-3·103; 
MONTANA LAWS OF 1981 - Chapter 566; 
UNITED STATES CODE - 29 U.S.C. S 623. 

HELD: 1. An individual, avf!r the age of 34 when first hired as 
a firefighter hy a Firefiqhters' Unified Retirement 
System employer, is in compliance with section 
7-33-4107, MCA, if the individual's first appointment 
as a firefighter, irrespective of place of employment, 
occurred when the individual was not over 34 years of 
age. 

2. A firefighter who is over the age of 34 at the time 
of his original appointment is not eligible for 
membership in the Firefighters' Unified Retirement 
System. 

Paul A. Smietanka, Counsel 
Public Employees' Retirement Board 
Department of Administration 
Mitchell Building 
Helena MT 59620 

Dear Mr. Smietanka: 

March 4, 1991 

You have requested my opinion concerning the qualifications 
necessary for membership in the Firefighters' Unified Retirement 
System (FURS). In order to address the issues inherent in your 
request 1 have phrased your request as two separate questions: 

1. Is an individual, over the age of 34 when first 
hired as a firefighter by a Firefighters' Unified 
Retirement System employer, appointed in 
violation of section 7-33-4107, MCA? 

2. Is an individual appointed as a firefighter in 
violation of section 7-3.1-4107, MCA, qualified 
to participate in the Firefighters' Unified 
Retirement System? 

Montana Administrative Register 6-3/28/91 
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Title 7, chapter 33, part 41, MCA, addresses the establishment 
of municipal fire departments in the cities and towns of 
Montana. The mayor or manager of a municipality is charged with 
the appointment of the "chief of the fire department, the 
assistant chief or chiefs of the fire department, and all 
firefighters." § 7··33-4106, MCA. The statutorily-required 
qualifications for those individuals seeking appointment are set 
out in section 7-33-4107, MCA, as follows: 

The state of Montana determines that age is a valid, 
bona fide occupational qualification for the position 
of firefighter because of the rigorous physical 
demands of the firefighting profession and the 
expectation of many years of emergency service. The 
qualifications of firefighters shall be that they: 

( 1) shall not be more than 34 years of age at the 
time of original appointment; 

( 2) shall have passed a physical examination by a 
practicing physician duly aulhori~ed to practice in 
this state; and 

(3) at the option of said city or town, shall be 
qualified voters of the city or town. 

The term "original appointment,'' as used in subsection ( 1), is 
not defined in the statute nor has its meaning been addressed 
by the Montana Supreme Court. Therefore, the ordinary 
principles of statutory construction must be applied to 
determine the proper interpretation of section 7-33-4107, MCA. 
The fundamental rule of statutory construction is that the 
intention of the Legislature controls, and that requires initial 
reference to the plain language of the statute. Missoula ~ountY 
~American Asphalt, ~. 216 Mont. 423, 426, 701 P.2d 990, 992 
(1985); W.D. Construction, Inc.~ Gallatin County Boarc~ of 
Commissioners, 218 Mont. 348, 351, 707 P.2d 1111, 1113 ( 1985). 
Words must be construed in the context used and provisions 
relating to the same subject matter must be harmonized to the 
extent possible. Title Insurance and Trust Co. ~ County of 
Riverside, 767 P.2d 1148, 1152 (Cal. 1989); State~ Henderson, 
664 P.2d 1291, 1292 (Wash. Ct. App. 1983). 

The phrase "original appointment" is used here in the context 
of a statute which recognizes a maximum hiring age of 34 for 
firefighters as a bona fide occupational qualification (BFOQ). 
Montana's statutes governing age discrimination in employment 
provide for an exemption based on a BFOQ. This opinion does not 
address the appropriateness of a maximum hiring age for 
firefighters in the state of Montana. However, in order to 
determine the meaning of the phrase "original appointment" as 
used in the context of a statute determining a BFOQ, it is 
necessary to look at the Montana statutes governing age 
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discrimination in employm•)nt and case law applicable to the 
designation of a HFOQ. 

In Montana the right to be free from discrimination based on age 
is declan'd to be a civil right. § 49 1·102, t~CA. It is 
unlawful for ··an employer to refuse employment to a person, to 
bar him fr·om rmployment, or to discriminate against him in 
compensation or in a term, conditi0n, or privilege of employment 
because of his ... age ... when tho reasonable demands of the 
position do not require an age distinction." § 49-2· 303 
(l)(a), MCA. Nothing in this law, howPver, ··prohibit(s] any 
public or private employer from enforcing a differentiation 
based on age ... when based on a bona fide occupational 
qualification reasonably necessary to the normal operation of 
tho particular business or whnrr thn differentiation is based 
on reasonable factors other than age." § 49 3-103, MCA. 

The Montana Supreme Court has not specifically addressed the 
appropriateness of a BFOQ based on age; however, it has 
addressed the appropriateness of a BFOQ based on sex. In 
analyzing this BFOQ, the Court relied on case law interpreting 
federal law prohibiting sex discrimination. Stone y_, !2§1'lJ:"iiQ§ 
§.£hool Dist. No. 44, 217 Mont. 309, 703 P.2d 136 (1984). The 
Montana Supreme Court has held that reference to federal case 
law is useful and appropriate in considering questions arising 
under the Montana Human Rights Act. Snell 'II_,_ Montana~oakota 

Utilities, 198 Mont. 56, 62, 643 P.2d 841, 845 (1982). Federal 
case law-interpreting the Age Discrimination in Employment Act 
(ADEA), 29 U.S.C. SS 621 to 634, is also helpful to understand 
the context of section 7-33 ·4107, MCA. 

The ADEA has provisions similar to Montana's statutes governing 
age discrinlination in employment. Section 623 of the ADEA makes 
it "unlawful for an employer ... to fail or refuse to hire or 
to discharge any individual or otherwise discriminate against 
any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such 
individual's age." 29 u.s.c. S 623(a)(l). However, a 
classification based on age is lawful "where age is a bona fide 
occupational qualification reasonably necessary to the normal 
operation of a particular busi.ness." 29 u.s.c. § 623(f)(l). 

The United States Supreme Court set out the test an employer 
must meet in order to establish a BFOQ in Western Air Lines 'II_,_ 

Criswell, 472 U.S. 400, 413-15 (1985). The Court of Appeals for 
theJFffth Circuit summarized this test as follows: 

To qualify under the BFOQ exception to the ADEA, an 
employer must show: ( 1) The job qualifications 
invoked to justify the age discrimination must be 
reasonably necessary to the normal operation of the 
particular business, and (2) age is a necessary proxy 
for those job qualifications, either because (a) there 
is a tactual basis for believing that all or 
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substantially all people over a certain age would be 
unable to satisfy those job qualifications, or (b) 
there is proof that individual testing for those job 
qualifications is impossible or highly impractical. 
Western Air j:,i_nes '!.· CriswetL 472 U.S. 400, 413-15 
(1985). 

E.E.O~ y_,_ Miss~s:U.m;U_ State Tax Comm'_n, 873 F.2d 97, 98 (5th 
Cir. 1989). The United States Supreme Court in Criswell went 
on to find that the relevant considerations for resolving a BF"OQ 
defense to an age·based qualification purportedly justified by 
safety interests are whether the job qualification is 
"reasonably necessary" to the overriding interest in public 
safety, and whether the employer is compelled to rely on age as 
a proxy for the safety-related job qualification validated in 
the first inquiry. The BFOQ exemption was meant to b<> an 
extremely narrow exemption to the general prohibition against 
age discrimination and any problems involving age discrimination 
were to be decided on a case·by-case basis. Criswell at 412, 
422. 

It became apparent that those professions requiring a high 
degree of physical stamina and agility in which public safety 
was an issue required special consideration under the ADEA. 
Congress, in recognition of the importance of the safety 
considerations involved in the firefighting and law enforcement 
professions and the problems of dealing with these professions 
on a case-by-case basis, amended the ADEA in 1986 by adding the 
following exemption: 

It shall not be unlawful for an employer ... to fail 
or refuse to hire or to discharge any individual 
because of such individual's age if such action is 
taken --

(1) with respect to the employment of an individual 
as a firefighter or as a law enforcement officer and 
the individual has attained the age of hiring or 
retirement in effect undRr applicablP. State or local 
law on March 3, 1983[ .] 

29 u.s.c. S 623(i)(l). The amendment will terminate effective 
December 31, 1993, allowing these professions time to study the 
feasibility of developing physical and mental fitness tests 
which will adequately measure the ability of police officers and 
firefighters to do their jobs. 132 Cong. Rec. 516854·54 (daily 
ed. Oct . 16 , 19 B 6 ) . 

Although firefighters are not exempted from the Montana statutes 
addressing age discrimination in employment, section 7-33·4107, 
MCA, does state that a maximum hiring age is a bona fide 
occupational qualification for the position of firefighter 
"because of the rigorous physical demands of the firefightinq 
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profession and the Rxpectation of many years of emergency 
SPrvice.~~ 

Prior to lh0 1986 am,,ndments to t.hP 1\DEI\, numPr<)u!i courts 
addressed the rritrria necessary to establish a maximum hiring 
age as a BFOQ. In relation to law enforcement personnel, the 
Court of 1\ppeals for the Eighth Circuit upheld a maximum hiring 
age for highway patrol officers because the maximum entry age 
ensures that the l'atrol can take advantage of the physical 
skills and abilities of younger persons and also provide those 
persons with enough experience while they are relatively young 
to compensate for the inevitable reduction in their physical 
skills and abilities that comPs with aging. ~_,E.O.C, """ 
t:li~~Qurj_ ~at~ !li.9!1.!'!'.'!Y !'!l_!_f9_], 748 F. 2d 447, 456 ( Bth Cir. 
1984), <;;,eJ:L 9 .. ~1l~-~cl. 474 u.s. 828 ( 1985); _see !'llso Civil §.!g·_vif~ 
~o!!__t;:d Qf <;;i!;y of ('or;t l!1nd v._ R_ur_eau of L!'hor a[ld !ndu:;;~ry, 692 
P.2d 569 (Or. 1984). 

In 1981, the Montana Legislature amended section 7-33-4107, MCA, 
by increasing the maximum hiring age for firefighters from age 
31 to age 34. 1981 Mont. Laws, rh. 82, § l (Senate Bill 204). 
The legislative history of SB 204 indicates that there was some 
concern over tho impact an increase in the maximum hiring would 
have on the firefighters' retirement plan. See Hearing on 
Senate Bill 204, Minutes of House Committee on Local Government, 
February 3, 1981, at 5; Hearing on Senate Bill 204, Minutes of 
Senate Committee on State Administration, March 9, 1981, at 4. 
It is clear, however, from case law that a claim of an adverse 
impact upon pension and disability plans that would be 
encountered by hiring "older" firefighters cannot justify hiring 
only those applicants under a particular age. Civil Servi_£g 
Board, 692 P.2d at 574. Economic considerations cannot be the 
basis for a BFOQ as it was precisely those considerations which 
were the t.~rget of the ADEA. E.:-.L.Q,~~ 'C· .. ~.Qh!D..t'i g..f Los ~geles, 
706 F.2d 1039 (9th Cir. 1983). 

In ~,__~_,_Q_,_~._ y__,_ ~_9unty 9..1. Los i\1Jggles, the Ninth Circuit 
recognized that there was an inherent contradiction in the 
county's argument which justified a maximum hiring age of 35 on 
grounds that the experience gained by deputies hired at a young 
age makes up for the gradual dE>cline in physical fitness that 
often accompanies the aging process, while at the same time 
making no provision tor hiring persons over the age of 35 who 
had extensive similar experience in other governmental agencies. 
~__,_~.o.c. y_._ c:::oun!_y Qf LOS /ill..ru!les, 706 F.2d at 1043. 

The word "original" is defined as "relating to, or constituting 
an origin or beginning not secondary, derivative, or 
imitative." Webster~ Nint.h ~~ Collegiate Dictionary 832 
(1983). The plain meaning of this term would suggest an 
interpretation of "original appointment" as that appointment 
which is the individual's first appointment as a firefighter 
irrespective of the individual's employer. Such an 
interpretation allows an employer to consider the individual's 
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prior experience as a firefighter in making a determination as 
to that person's qualifications and is consistent with the 
intent of state and federal law governing the criteria necessary 
to establish a BFOQ. To require that the ''original appointment" 
must be appointment by an employer who is a member of FURS would 
discount that individual's prior experience and training as a 
firefighter and would be in direct opposition to the purpose of 
the laws governing age discrimination. 

I conclude that an individual, over the age of 34 when seeking 
appointment as a firefighter with any employer in the state of 
Montana, must first prove that he or she was 34 or younger when 
originally appointed as a firefighter in order to be in 
compliance with section 7-33 4107, MCII. It is not necessary 
that the original appointment be within the state of Montana or 
with a FURS employer. The employer is then free to look at the 
experience, qualifications, and physical examination results of 
the individual applicant in order to make a hi ring 
determination. 

Your second question asks whether an individual who has in fact 
been appointed in violation of section 7-·33-4107, MCII, is 
e1 ig ible for membership in FURS. The Firefighters' Unified 
Retirement System was established by statute in 1981. 1981 
Mont. Laws, ch. 566. Although the Public Employees' Retirement 
Board (the Board) has the duty to determine the conditions under 
which persons may become members of and receive benefits under 
FURS, § 19-13-202, MCII, the basic requirements for membership 
are set out by statute. 

Pursuant to section 19-13-301, MCII, a "full-paid firefighter" 
becomes an active member under the plan on the first day of his 
employment by a FURS employer. Upon becoming eligible for 
membership the firefighter must complete the appropriate forms 
and furnish any proof required by the board. A full-paid 
firefighter is defined as "a person appointed as a firefighter 
under 7-33-4106." S 19-13-104(8), MCA. An employer is defined 
as "any city that is of the first or second class or that elects 
to J01n this plan under 19-13-108." S 19-13-104(5), MCA. 
Therefore, in order for a firefighter to be a member of FURS, 
he or she must be appointed in compliance with section 
7-33-4106, MCA, and the city or town by which the firefighter 
is appointed must be a FURS member. 

Section 7-33-4106, MCA, requires that the mayor or manager of 
the city or town shall "nominate and, with the consent of the 
counci 1 or commission, appoint ... all firefighters." However, 
in order to be a firefighter in the state of Montana, an 
individual must meet particular statutory requirements. Section 
7-33-4107, MCA, requires that the firefighter "shall not be more 
that 34 years of age at the time of original appointment." 
(Emphasis added.) Even a city with self-government powers may 
not establish standards or requirements which are lower or less 
stringent than those imposed by state law. § 7-1-113(2), MCII; 
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§~f a1sg Bil1~ Fi!:!~.L\.ghters Lo~l 2 . .H ~-- U.l.Y ot Billi!!M· 
214 Mont. 481, 694 P.2d 1335 (1985). Therefore, any individual 
who does not meet at least the minimum statutory requirements 
of section 7 33-4107, MCII, cannot l>•• legally appointed pursuant 
to sect.ion 7 33 4.ll'6, MCII. Thus, .1 fit·,~figllter who is over the 
age of 34 at the time of his origin~! appointment, as defined 
above, cannot be legally appointed pursuant to section 
7 33-410(,, :-:t:l\, and thf•refore is nol eligible for membership in 
FURS. 

THER£-:FOHE, IT IS 1·'Y llPINION: 

1. lin individual, over the age of 34 when first hired as 
a firefight<'r by a fir.,fighters• Unified Retirement 
Syst<'m employer, is in compliance with section 
7-JJ 4107, MCII, if the individual •s first appointment 
as a firefighter, irrespective of place of employment, 
oc,-,u r n'd .,h<•n l h<> ! nd i vi rlua 1 was not over 3 4 y<?a rs of 
aqe. 

2. II firefighter who is over the age of 34 at the time 
of his original appointment is not eligible for 
membership in the Firefighters' Unific,d ReUrement 
system. 

S i nee I"(.• ~-~·, 

·ru ; I ~ •\Jl).c. /4t.. u.1 
MARC RACICOT 
AttorJley G~nf?ral 
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VOLUME NO. 44 OPINION NO. 9 

CEMETERY DISTRICTS - Authority of cemetery board of trustees to 
establish rules for the purpose of clearing title to burial 
lots; 
MONTANA CODE ANNOTATED - Sections 7-)5-2109, 7-35-2110; 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att 'y Gen. No. 31 
{1989), 27 Op. Att'y Gen. No. 31 {1957). 

HELD: The board of trustees of a cemetery district has the 
authority to establish rules for the purpose of 
clearing title to burial lots. 

John C. McKeon 
Phillips County Attorney 
P.O. Box 1279 
Malta MT 59538 

Dear Mr. McKeon: 

March 6, 1991 

You have requested my opinion on the following question: 

Does the board of trustees of a cemetery district have 
the authority to establish rules for the purpose of 
clearing title to burial lots? 

Prior to the formation of the Malta Cemetery District in 1957, 
the cemetery at Malta was operated by a cemetery association and 
by the City of Malta. The records of the cemetery district and 
its predecessors have not been adequately maintained over the 
years, resulting in discrepancies between the record ownership 
and the actual ownership of some of the burial lots. The 
problem came to light when the heirs of a family interred in one 
of the lots wanted to make some improvements to the lot and 
discovered that the cemetery records showed ownership of the lot 
in another person's name. Although the cemetery district did 
not have any record of the transfer of ownership of this burial 
lot, the local funeral home had a notation in its records that 
such a transfer had taken place more than 40 years ago. 

The bylaws of the Malta Cemetery District provide that any 
transfer or conveyance of a vacant cemetery lot is not effective 
until written evidence of the transaction has been filed with 
the secretary of the district. The bylaws also provide that a 
cemetery lot in which there has been a lawful interment is 
thereafter inalienable. However, the bylaws were not enacted 
until .June l, 1987. 
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Your question concerns the authority of the cemetery district 
to implement rules to resolve title discrepancies arising from 
the district's inadequate records. If such rulemaking authority 
does not exist, a IE>qal proceeding in thP. nature of a quiet 
title dction nh1Y rH·~f·~d to be commPnr:P.d to establish t j tle to the 
burial lots. 

The powers of the board of trustees of a cemetery district are 
set forth In section 7-35-2109, MCA. The trustees may maintain 
a cemrtery or ccm,teries within the district, hold title to 
property by grant, gift, devise, lease, or any other method, and 
perform all acts necessary or proper for thP carrying out of the 
purposes of sections 7·-35 2101 to 2125, MCA, including the 
selling or lPasinq of burial lots. 

Specific rulemaking authority is provided to the trustees by 
section 7-35··2110, ~C/\, which states that the trustees "shall 
nta ke rr-oper rules for the management of the cemeteries." 

In a recent Attorney General's Opinion which held that cemetery 
district trustees have authority to sell headstones and grave 
markers for use in the cemetery, I noted that the powers of 
local gov<ernment units such as cemetery districts are to be 
liberally construed and include powers expressly or impliedly 
granted by statute. 43 Op. Att'y Gen. No. 31 (1989). The issue 
here is whether the authority to conform cemetery district 
records to reflect actual ownership of burial lots may be fairly 
implied from the powers granted to the trustees by statute. I 
conclude that the board of trustees has such authority. 

It is well established that the purchaser of a cemetery lot does 
not acquire a fee simple interest; rather, he obtains a 
qualified property right or estate that is more in the nature 
of an easement, license, or privilege for the exclusive use of 
the lot for burial purposes, subject to the regulations of the 
owner of the cemetery grounds. Se~ ~',@_rnreen-Washelli Memorial 
_!:ark Co,_ y_._ Dept,__ g_f f'evenu~, 574 P.2d 735 (Wash. 1978), citing 
Mansker o;_._ Astori .. 2, 198 P. 199 (Or. 1921); !:!.2J:!!!ngrstein y__,_ 
Woodlawn ~~metea, 194 N.Y.S.2d 385 (N.Y. Sup. ct. 1960); 
~chae_f_<>_£ ',' _ _._ 1\_e_~t_ l,awn ~gmorial C_t;!__ll)~_§_ry, 352 P.2d 744 (Or. 
1960); 14 1\m. Jur. 2d h"mg_t_!!_r;)I}.S § 25 (1964); 14 C.J.S. 
Cemeteri~§. § 25 ( 1939). ~ee alsg §§ 70-17-101, 70-17-102, MCA 
(right of burial is land burden or servitude upon land). The 
ordinary incidents of ownership of real property do not attach 
to ownership of a cemetery lot, and the rules of real estate 
conveyancing and devolution do not afford a safe guide for the 
transfer of rights in a cemetery lot. ~ee Hammerstein, §__I,IJ2ra. 
As you have noted in your letter of inquiry, transfers of 
interests in cemetery lots are not normally recorded at the 
local clerk and recorder's office; such transfers, however, may 
be indicated in other documents, such as funeral home records. 

Although the district's power to maintain and revise records of 
cemetery lot ownership is not expressly provided by statute, I 
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find that such a power must be implied to give effect to the 
statutory authority of the district to manage and maintain the 
cemetery and perform all acts necessary to carry out the 
purposes of the cemetery. ~ee 27 Op. Att•y Gen. No. 31 at 68 
( 1957). The district may adopt rules which set forth a 
procedure for resolving discrepancies between the cemetery's 
records and the actual ownership of cemetery lots. The rules 
may take into account other documents which indicate transfers 
of interests in the lots or otherwise establish ownership of the 
lots. The rules may also take into account statutory provisions 
which may have applied to the predecessor cemetery association, 
such as section 35-20~216, MCA (if a cemetery lot belonging to 
an association has been transferred to an individual proprietor 
and there has been an interment in the lot, that lot from the 
time of interment is forever inalienable), as well as general 
principles of the common law pertaining to adverse possession 
of cemetery lots (see 3 Am. Jur. 2d ru;tverse Possession S 265 
(1986), 2 C.J.s. Adverse PossessionS 11 (1972), indicating that 
a cemetery lot may be acquired by adverse possession or 
prescription). Of course, the cemetery district may still have 
to initiate or participate in a legal proceeding to establish 
ownership of a particular lot where two or more bona fide 
claimants seek to exercise or confirm their rights to the 
exclusive use of the lot. See Gallaher y_,_ Trustees of Cherry 
Hil! Methodist Episco.Qgj. Church of Cherry Hill, 399 A. 2d 936 
(Md. Ct. Spec. App. 1979). 

THEREFORE, IT IS MY OPINION: 

The board of trustees of a cemetery district has the 
authority to establish rules for the purpose of clearing 
title to burial lots. 

Sincerely, 

~~ .. fA.j 
MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CABMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana CABMl: 

Known 
Subject 
Matter 

statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
December 31, 1990. This table includes those rules adopted 
during the period January 1, 1991 through March 31, 1991 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1990, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1990 and 1991 Montana Administrative Register. 

ADMINISTRATION. pepartment of, Title 2 

2.5.118 and other rules- Procuring Supplies and Services, p. 
1419, 1770 

2.21.306 and other rules Work Cite Closure During A 
Localized Disaster or Emergency, p. 2209 

2.21.1812 Exempt Compensatory Time, p. 2062 
2.21.3712 and other rule Recruitment and Selection 

Reduction in Force, p. 1417, 1949 
2.21.3802 and other rules Probation Recruitment and 

Selection - Reduction in Work Force, p. 1982 
2.21.8011 and other rules - Grievances, p. 2212 
(Public Employees' Retirement Board) 
2.43.432 Allowing PERS Members to Purchase Full Months of 

Additional Service When Eligible to Purchase a Full 
Year, p. 2215 

(State Compensation Mutual Insurance Fund) 
I-XI Organization and Board Meetings of the State Fund -

Establishment of Premium Rates, p. 1975 

AGRICULTURE. Department of. Title 4 

I-LV 

4.5.201 

4.10.311 

Montana Agricultural Chemical Ground Water Protection 
Act, p. 1199, 2244 
and other rules - Designation of Noxious Weeds, 
p. 210 
and other rules - Regulatory status and Use of 
Aquatic Herbicides, p. 100 
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4. 10. 1202 and other rules 
p. 2217, 194 

Livestock Protection Collars, 

4.10.1402 and other rules - M-44 Sodium Cyanide Capsules and 
Devices, p. 2220, 195 

4.12.1229 Fees Established for Service Samples, p. 2065 

STATE AUDITOR. Title 6 

I-VI 

I-VII 

I-XVI 
6.6.505 

Pricing of Noncompetitive or Volatile Lines, p. 2067, 
253 
Loss Cost System in Property-casualty Lines Other 
Than Workers' Compensation, p. 1806, 2171 
Long-term care Insurance, p. 1990, 119 
and other rules Medicare supplement Insurance 
Minimum Standards, p. 1285, 1688 

COMMERCE. Department of, Title B 

(Board of 
8.14.605 

(Board of 
8.20.401 
(Board of 
8.22.304 

8.22.501 

(Board of 
8.24.409 
(Board of 
8.28.402 

(Board of 
8.36.401 

6-3/28/91 

cosmetologists) 
and other rule - Curriculum for Students - Fees, 
p. 1644 

Hearing Aid Dispensers) 
Traineeship Requirements and Standards, p. 771, 1698 

Horse Racing) 
and other rules - Rules of Procedure - General Rules 
- Occupational Licenses - General Conduct of Racing -
Medication Corrupt Practices and Penalties 
Trifecta Wagering, p. 1500, 1891 
and other rules - Definitions - Fees - General 
Provisions - Definition of Conduct Detrimental to the 
Best Interests of Racing, p. 172 

Landscape Architects) 
Fee Schedule, p. 1062, 1699 

Medical Examiners) 
and other rules - Definitions - Reinstatement -
Hearings and Proceedings - Temporary Certificate -
Annual Registration and Fees - Approval of Schools -
Requirements for Licensure Application for 
Licensure Fees Supervision of Licensees 
Application for Examination - Reciprocity, p. 867, 
1700 

Optometrists) 
and other rules Meetings Examinations 
Reciprocity Practice Requirements Fees 
continuing Education Requirements - Approved Courses 
and Examinations - Permissible Drugs for Diagnostic 
Pharmaceutical Agents Approved Drugs for 
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct Continuing Education, 
p. 1748, 2176 

Montana Administrative Register 



-375-

(Board of outfitters) 
8.39.502 and other rules Licensure Qualifications 

Licensure - Examinations - Conduct, p. 213 
(Board of Physical Therapy Examiners) 
8. 42.402 and other rules - Examinations - Fees, Temporary 

Licenses - Licensure by Endorsement - Exemptions -

Board of 
8.44.412 
(Board of 
8.48.902 

Foreign-Trained Applicants - Lists, p. 1810, 2107 
Plumbers) 

Fee Schedule, p. 2225 
Professional Engineers and Land Surveyors) 

and other rules - Statements of Competency - Land 
Surveyor Nonresident Practice in Montana - Avoidance 
of Improper Solicitation of Professional Employment, 
p. 773, 1701 

(Board of Private Security Patrolmen and Investigators) 
8.50.423 and other rules- Definitions -Temporary Employment 

- Applications - Examinations - Insurance - Applicant 
Fingerprint Check Fees Probationary Private 
Investigators Firearms Safety Tests 
Unprofessional Standards - Record Keeping - Code of 
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and Initial Procedures 
Disciplinary Action, p. 776, 1772, 1825 

(Building Codes Bureau) 
8.70.101 and other rules- Incorporation by Reference of Codes 

and Standards, p. 1756, 2041 
(Board of Passenger Tramway Safety) 
8. 7 2. 101 and other rules - Organization of the Board of 

Passenger Tramway Safety, p. 1438, 1774 
(Consumer Affairs Unit) 
8.78.301 Disclosure Fees, p. 176 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 178 
(Financial Division) 
8.80.401 and other rule - Credit Unions - supervisory and 

Examination Fees - Credit Unions - Limited Income 

(Board of 
8.86.301 
8.86.301 
8.86.301 

8.86.501 
8.86.505 

8.86.506 

Persons -Definitions, p. 1872, 292 
Milk Control) 

Pricing Rules - Jobber Prices, p. 215 
Pricing Rules - Class I Wholesale Prices, p. 1, 296 
Class I Price Formula and Wholesale Prices - Class 
III Producer Price, p. 1646, 2177 
Statewide Pooling and Quota Plan, p. 1656, 2110 
Quota Plans - Readjustment and Miscellaneous Quota 
Rules, p. 2072, 49 
and other rules - Statewide Pooling Arrangements as 
it Pertains to Producer Payments, p. 2109, 705, 931 

(Local Government Assistance Division) 
I Incorporation by Reference - Administration of the 

1991 Federal Community Development Block Grant (CDBG) 
Program, p. 105 
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{Board of Investments) 
I-II Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 1222, 1782 
8.97.1302 and other rules- Seller/services Approval Procedures 

Forward Commitment Fees, p. 786, 1703 
{Coal Board) 
I-II Incorporation by Reference - Montana Environmental 

Categorical Exclusions from 
Review Process, p. 107 

Policy Act 
Environmental 

{Board of Housing) 
8.111.101 and other rules -Organization - Qualified Lending 

Institutions- Qualified Loan Servicers- Definitions 
Officers Certification False or Misleading 

statements Reverse Annuity Mortgage Loan 
Provisions, p. 1306, 1783 

{Board of Science and Technology Development) 
I Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 2008 
(Montana Lottery Commission) 
8.127.1002 Instant Ticket Price, p. 1765, 2042 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.10.309 Accounting Practices and Tuition, p. 2015, 2275 
10.21.104 Guaranteed Tax Base, p. 2010, 2276 
10.23.101 and other rule- Permissive Amount- voted Amount and 

School Levies, p. 2013, 2277 
(Board of Public Education) 
10.55.903 Basic Education Program: Junior High and Grades 7 and 

8 Budgeted at High School Rates, p. 217 
10.57.107 and other rules Emergency Authorization of 

Employment - Test for Certification, p. 875, 1547 
10. 57. 209 and other rules Reinstatement Class 1 

Professional Teaching Certificate Class J 
Administrative Certificate, p. 2232, 297 

10.57.211 Test for Certification, p. 2231, 298 
10.57.301 and other rule - Endorsement Information - Foreign 

Languages, p. 2229, 299 
10.57.301 and other rules- Endorsement Information- Computer 

Endorsement Review Committee Endorsement of 
Computer Science Teachers, p. 2235, 300 

10. 57. 601 and other rule - Request to suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary Action 

Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist Certificate, 
p. 219 

10.61.207 Student Transportation, p. 2227, 301 
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FAMILY SERVICES. Department of. Title 11 

11.5.1001 Day Care Payments, p. 2143, 125 
11.16.170 and other rules - Prohibition of Day Care in Adult 

Foster Homes - Licensing of Adult Foster Homes -
Department Services Provided to and Procedures for 
Adult Foster Homes, p. 2017, 2278 

FISH, WILDLIFE AND PARKS, Department of. Title 12 

I 

I-XXII 
12.6,901 

12.6.901 

12.6.901 

12.9.205 

Restricting Public Access and Fishing Near Montana 
Power Company Dams- Specifically Hebgen Dam, p. 878, 
1548 
Hunting License and Damage Hunt Rules, p. 4, 288 
Water Safety Regulations - Establishing a No-Wake 
Restriction on Hya1ite Reservoir, p. 221 
Extension of 10 Horsepower Restriction on Yellowstone 
River to the Springdale Bridge, p. 180 
Establishing A No-Wake Restriction on Tongue River 
Reservoir, p. 1918, 2279 
Manhattan Game Preserve, p. 985, 1704 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of, Title 16 

I-XVI Emergency Adoption - Underground Storage Tanks -
Licensing of Underground Tank Installers- Permitting 
of Underground Tank Installations and Closures, 
p. 1549 

I-XL Underground Storage Tanks - Licensing of Underground 
Tank Installers and Inspectors Permitting of 
Underground Tank Installations and Closures and 
Repeal of Emergency Rules I - XVI, p. 1512, 1827 

16.8.1302 and other rule- Air Quality -Open Burning of Scrap 
Creosote-Treated Railroad Ties Under Appropriate 
circumstances, Through the Use of a Permit Program 
p. 1815, 126 

16.44.102 and other rules Solid and Hazardous Waste 
Incorporations by Reference - Exclusions - Special 
Requirements for Counting Hazardous Wastes 
Polychlorinated Biphenyl (PBC) Wastes Regulated Under 
Federal Law - Toxicity Characteristic - Lists of 
Hazardous Wastes - General - Representative Sampling 
Methods - Toxicity Characteristic Leaching Procedure 
- Chemical Analysis Test Methods - Testing Methods, 
p. 182 

16.44. 102 and other rules Solid and Hazardous Waste 
Adoption of Changes in Order to Achieve Parity with 
Federal Regulations for Montana to Independently 
Operate a Hazardous Waste Program, p. 23, 302 
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16.44.202 and other rules - Solid and Hazardous Waste - Mining 
waste Exclusion, p. 1536, 2280 

16.44.401 and other rules Solid and Hazardous Waste 
Defining the Terms Large Generator, Small Generator 
and conditionally Exempt Small Generator of Hazardous 
Waste, p. 19, 307 

16.45.1220 and other rules Underground Storage Tanks 
Inspection Fees Requirements for Inspection 
Generally - Inspection Reimbursement, p. 290 

16.45.1220 and other rules - Emergency Amendment - Underground 
Storage Tanks - Inspection of certain Underground 
storage Tanks, p. 1894 

(Petroleum Tank Release Compensation Board) 
16.47.311 and other rule- Definitions- Release Discovered 

After April 13, 1989 construed, p. 1313, 1784 

I@TllUTIOIIS, Department of. Title 20 

20.7.1101 conditions on Probation or Parole, p. 695, 1560 

JUSTICE. Department of, Title 23 

I-XVI and other rules - Fire Marshal Bureau - Describing 
Enforcement of the Rules - Incorporating by Reference 
the 1988 Uniform Fire Code, a Montana Supplement to 
the Code - Other Provisions Generally Dealing with 
Fire safety, p. 2074, 291 

23.3.504 and other rule - Licensing Operators of commercial 
Motor Vehicles, p. 1819, 2114 

23.5.102 Motor carrier Safety Regulations, p. 1817, 2115 
23.16.1201 and other rule Changing the Name of the 

Department's Authority Reference Regarding Poker and 
Other card Games, p. 2090, 196 

LABOR AND INDUSTRY. Department of. Title 24 

I Travel Expense Reimbursement, p. 816, 1564 
(Human Rights Commission) 
I and other rules - Document Format, Filing, Service 

and Time Relating to Certain Documents Filed During 
Investigation and conciliation - Format, Filing and 
Service of Documents Filed with the Commission during 
Contested Case Proceedings - Calculating the Time 
Limits for Acts, such as Filing Documents, Required 
Under the Contested case Rules, p. 2145, 308 

24.9.225 and other rules - Procedure on Finding of Lack of 
Reasonable Cause - Issuance of Right to Sue Letter 
When Requested by a Party - Effect of Issuance of 
Right to Sue Letter, p. 1065, 1561 

24. 11.441 and other rules - Administration of Unemployment 
Insurance, p. 1920, 2181 

24.16.9007 Amendment of Prevailing Wage Rates, p. 986, 1707 
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(Workers' Compensation) 
24. 29. 802 and other rules - Reduced Reporting Requirements, 

p. 1928, 2183 

STATE LANDS. Department of. Tit~ 

I Prohibiting Export of Logs Harvested From State Lands 
and Requiring Purchasers of State Timber to Enter 
Into Non-export Agreements Implementing the Forest 
Resources Conservation and Shortage Relief Act of 
1990, p. 1875, 2116 

I-III and other rules - Sale of Cabinsites and Homesites on 
state Trust Lands, p. 1660, 2284 

I-X Bonding Small Miner Placer and Dredge Operations -
Permit Requirements for small Miner Cyanide ore 
Processing Operations, p. 2092 

26.3.149 Mortgaging of state Leases and Licenses, p. 109 
26.4.1301A Modification of Existing Coal and Uranium Permits, 

p. 111 

LIVESTOCK, Department of, Title 32 

32.2.401 Fee Change for Recording of Brands, p. 1823, 2298 
32.18.101 Hot Iron Brands Required, p. 1315, 1950 

NATURA~SOURCES AND CONSERVATION, Department of, Title 36 

I Reject or Modify Permit Applications for Consumptive 
Uses and to Condition Permits for Nonconsumptive Uses 
in Walker Creek Basin, p. 893, 1837 

I-X Financial Assistance Available Under the Wastewater 
Treatment Revolving Fund Act, p. 2148 

36.12.1010 and other rules- Definitions- Grant Creek and Rock 
creek Basin Closures, p. 1542, 1896 

36.16.117 Water Reservation Applications in the Upper Missouri 
Basin, p. 2239 

(Board of Water Well Contractors) 
I Mandatory Training, p. 896, 1568 
36.21.403 and other rules Requirements for Water Well 

Contractors - Definitions - Plastic Casing - Casing 
Perforations - Movement of Casing after Grouting -
Sealing - Temporary Capping - Disinfection of the 
well - Abandonment - Placement of Concrete or Cement 
- verification of Experience for Monitoring Well 
Constructor Applicants Application Approval 
Definitions - Installation of Seals - Abandonment -
Casing Depth - Verification of Equivalent Education 
and Experience for Monitoring Well Constructors -
Types of Wells Requiring Abandonment, p. 223 
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PUBLIC SERVICE REGULATION. Department of, Title 38 

I Proper Accounting Treatment for Acceptable 
Conservation Expenditures, p. 1931 

38.3.706 Motor Carrier Insurance - Endorsements, p. 45 
38.3.706 Emergency Amendment - Motor Carrier Insurance 

Endorsements, p. 50 
38.3.706 Emergency Amendment Motor Carrier Insurance, 

p. 1786 
38.5.2202 and other rule- Federal Pipeline Safety Regulations 

Including Drug-Testing Requirements, p. 275, 698, 
1897 

REYENUE. Department of. Title 42 

I 
I 
I-II 

I-IV 
42.5.101 
42 .11. 401 
42.12.115 
42.17.105 
42.19.301 

42.19.401 
42.20.102 

42.20.423 

42.22.1311 

42.22.1311 

42.24.101 

42.27.118 
42.27.604 
42.28.405 

Special Fuel Dealers Bond for Motor Fuels Tax, p. 192 
Gasoline From Refineries, p. 1071, 1717 
Local Government Severance Tax Distribution 
Procedure, p. 1664, 2043 
Telephone License Tax, p. 1878, 131 
and other rules - Bad Debt Collection, p. 1080, 1712 
and other rules - Liquor Bailment, p. 1229, 1839 
Liquor License Renewal, p. 115 
Computation of Withholding Surtax, p. 2026, 129 
Clarification of Exception to Tax Levy Limit, 
p. 1070, 1713 
Low Income Property Tax Reduction, p. 237 
Applications for Property Tax Exemptions, p. 1240, 
1714 
and other rules - Property Tax - Sales Assessment 
Ratio Study, p. 239 
Industrial Machinery and Equipment Trend Factors, 
p. 2020, 130 
Updating Trend Factors for Industrial Machinery and 
Equipment, p. 1074, 1849 
and other rules Subchapter s Elections for 
Corporations, p. 1082, 1715 
Prepayment of Motor Fuels Tax, p. 114 
Payment of Alcohol Tax Incentive, p. 1072, 1718 
Special Fuel Dealers Tax Returns, p. 1667, 2044 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1881, 2117 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I Reimbursement for General Relief Medical Assistance 
Services, p. 2242, 313 

I-II and other rules -General Relief Medical Assistance, 
p. 2033, 2310 
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I-III 
I-IV 
I-LXV 

46.8.901 

46.10.403 
46.10.403 
46.10.409 

46.10.512 
46.10.701 

46.12.303 

46.12.304 
46.12.503 

46.12.503 

46.12.505 
46.12.514 

46.12. 532 

46.12.575 

46.12.590 

46.12.802 

46.12.1201 

46.12.1401 

46.12.2003 

46.12.2003 
46.12.3206 

46.12.3207 

46.12.3401 

46.12.3801 

46.13.106 

-381-

Freestanding Dialysis Clinics, p. 1086, 1607 
Rural Health Clinics, p. 1544, 1905 
and other rules Child support Enforcement 
Procedures and Administration, p. 74, 375, 1337, 
1852, 2312 
and other rule Developmental Disabilities 
Standards, p. 1317, 1851 
Suspension of AFDC for One Month, p. 1947, 52 
AFDC Standards of Assistance, p. 1245, 1570 
Sliding Fee Scale For Transitional Child Care, 
p. 1685, 2045 
AFDC Earned Income Disregards Policy, p. 1945, 53 
and other rules - Montana JOBS Program, p. 1122, 
1571 
Medicaid Billing - Reimbursement - Claims Processing 
and Payment, p. 901, 1586 
Third Party Liability, p. 912 
and other rule - Inpatient Hospital Services and 
Medical Assistance Facilities, p. 117, 310 
and other rules Disproportionate Share for 
Inpatient Psychiatric Hospitals, p. 2028, 198 
Diagnosis Related Groups (DRGs), p. 904, 1588 
and other rules Early Periodic Screening and 
Diagnosis (EPSDT), p. 1938, 2299 
Reimbursement for Speech Therapy Services, p. 596, 
876 
and other rule - Family Planning Services, p. 1934, 
2302 
and other rules - Inpatient Psychiatric Services, 
p. 1117, 1589 
Prosthetic Devices, Durable Medical Equipment and 
Medical supplies, p. 987, 1951 
and other rules - Payment Rate for Skilled Nursing 
and Intermediate Care Services, p. 1107, 1598 
and other rules - Medicaid Horne and Community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090, 2184 
and other rule - Pharmacy Pricing Codes for Drugs 
Administered by Physicians and Nurse Specialists, 
p. 2031, 2305 
Reimbursement for Physicians Services, p. 1243, 1608 
and other rule Third Party Attorney Fees 
Assignment of Benefits, p. 1088, 1609 
Transfer of Resources for Medical Services, p. 2104, 
262 
Presumptive and Continuous Eligibility for Medicaid 
Services, p. 2037 
and other rules - Medically Needy Program, p. 2163, 
265 
and other rules Low Income Energy Assistance 
Program (LIEAP), p. 1672, 1959, 2307 
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46.14.401 Eligibility of Group Homes for Weatherization 
Assistance, p. 47, 311 

46. 14.402 Low Income Weatherization Assistance Program, 
p. 1669' 1960 

46.15.102 Refugee Cash Assistance, p. 1766, 1961 
46.30.801 and other rules - Child Support Medical Support 

Enforcement, p. 2102, 135 
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