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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
repeal of ARM 2.21.6607 
and 2.21.6609, the amend
ment of ARM 2.21.6606, 
2.21.6608, and the adop
tion of new rules relating 
to record keeping 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL OF 1\HM 
2.21.6607 AND 2.21.6609, 
TilE AMENDMENT OF ARM 
2.21.6606, 2.21.6608, AND 
THE ADOPTION OF NEW RULES 
RELATING TO RECORD KEEPING 

1. On Wednesday, January 22, 1992 at 9:00 a.m., in Room 
136, Mitchell Building, Helena, Montana, a public hearing will 
be held to consider the repeal of ARM 2.21.6607 and 2.21.6609, 
the amendment of ARM 2.21.6606, 2.21.6608 and the adoption of 
new rules relating to record keeping. 

2. The rules proposed to be repealed are on pages 2-1512 
and 2-1513 of the Administrative Rules of Montana. 

3. The proposed new rules provide as follows: 

RULE I ADOPTION OF AGENCY POLICY ( 1) A department must 
adopt a procedure which is consistent with this subchapter and 
which contains, at a minimum, the following provisions: 

(a) a list of the types of records which are maintained, 
pursuant to records management procedures found in Chapter 800, 
Montana Operations Manual, Volume I; 

(b) a statement restricting access to confidential person
nel records to those with n job-relctted purpose for viewing or 
using the records; 

(c) a list or description of those with access to person
nel records which includes the employee, and any limitations on 
that access; 

(d) the acceptable location of records in the agency; and, 
(e) security procedures for the records. 
(2) The policy must be adopted and approved by the Depart

ment of Administration, as provided in ARM 2.21.1203, no later 
than 90 days after the effective date of this policy. 

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA.) 

RULE II ACCESS TO EMPLOYEE PERSONNEL RECORDS ( 1) All 
employee personnel records are confidential and access is 
restricted, except an employee's position title, dates and 
duration of employment and salary which are public information 
and must be released on request. An agency may not require 
justification for the request. An agency may require that the 
request be in writing. 

(2) Agencies must restrict access to confidential records 
to protect individual employee privacy. 

MAR Notice No. 2-2-199 24-12/26/91 
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(J) In addition to access provided in this chapter and a 
department procedure, the following provisions will apply to 
employee personnel records: 

(a) The employee has access to all of his or her employee 
personnel records. An employee may file a written response to 
information contained in employee personnel records which 
becom"s a permanent part of the record. The response must be 
filed within 10 working days of the date on which an employee is 
made aware of the information by the immediate supervisor. 

(b) Information collected regarding medical examinations 
or inquiries must be treated as confidential medical records in 
compliance with the Americans with Disabilities Act (ADA) and 
collected and maintained on separate forms in separate files 
from employee personnel records. As provided in the ADA, access 
is restricted to supervisors and managers when identifying 
restrictions on the employee's work or duties or identifying 
necessary accommodations; first aid and safety personnel, when 
appropriate, if the disability might require emergency treat
ment, and on request from government officials investigating 
compliance with the ADA. 

(c) Nothing in this rule prohibits those having authorized 
access to employee personnel records as provided in this rule or 
in any agency policy, from relying on the content of those 
records when responding to a r~quest for employment information 
from organizations to which the employee has applied for 
employment. 

(d) The office of the legislative auditor has access to 
employee personnel records pursuant to 5-13-309, MCA, for 
purposes of auditing state agencies. 

(e) The human rights commission, department of labor and 
industry, has access to employee personnel records directly 
related to complaints of discrimination. 

(t) The professional staff of the state personnel division 
has access to confidential records when gathering summary data 
on personnel programs or systems or to provide technical 
assistance at the request of an agency. 

(g) Employee personnel records, as defined in this policy, 
do not include documents, information or other evidence develop
ed as part of an investigation. Investigations may include, but 
are not limited to, grievance investigations, violation of 
agency rules, policies and procedures, or matters which may 
result in civil or criminal prosecution. Access to such 
documents shall be determined on a case by case basis, balancing 
the constitution~! guarantees of The Right to Privacy, Art. II, 
Sec. 10, and The Public's Right to Know, Art. II, Sec. 9. 

(h) Others may obtain access to employee personnel records 
only with the employee's informed and written permission or with 
a valid leqal order. The agency will inform the employee when 
a valid legal order has been received allowing access to 
employee's personnel records. 

(i) Fees may be charged to copy employee personnel 
recat·ds. 

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA.) 

~\i\I< Notice No. 2-2-199 
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4. The rules proposed to be amended provide as follows: 

2.21.6606 POLICY AND OBJECTIVES (1) It is the policy of 
the state of Montana~ to collect and maintain employee personnel 
r~c::ords whU~ ~ protectin.g an employee's right of privacy, 
as .ell as the pttblie's~h-t- to ltl'lO'n',~e--eo+lee~oo 
maiHtel'lal'lee of ~er~~ pursuant to Article II, section 
9--iHtd 10 of the constitution of the state of Montana.L......JtilS! 
~ril'lei~les. de.'eleped by the 1974 f'edel"al pri.ae} pl"oteeti<:HI 
stttdy eomJ,nsslol'l; 

fbT lal to insure employee awareness of d~a records held; 
access to records. and to allow employee~ correction or 
d~p~~ of records; 

fet (b) to restrict access to confidential employee person
nel ~ records to only those with a job-related purpose for 
viewing or using the records. Others may have access to 
confidential records only with the informed and voluntary 
consent of th~loyee or with a constitutionally-valid legal 
order.-r--aflti 

(d) net to malte job related decisions about a" el'llployee 
on the basis of seeret f~ 

L2l It is the objective of this policy to provide minimum 
standards for employee record keeping and to require the 
adoption of a policy on employee record keeping by each depart
ment or agency. The department or agency policy must be adopted 
in compliance with this policy and in accordance with Title 2. 
Chapter 6, Montana code annotated, related to records manage
ment. 
---(b) eolleet and store (:lersennel data whieh is rele•,.ant to 
an a~ene}'s pttrpose and to iRsttre-that records are aeettrate, 
timel), eel'llplete, 

(e) iflform emplo}ees abel;ft what personnel da-ta--:i:-s-e&l-
-leeted, Wft) it is eelleeted arui who will have aeeess to the 
informatiofl, 

(d) provide seettrit) systems whieh to limit aeeess to data 
and to eperate l;fnfief" prifleiples which qe•erfl wl\e shel;fld ha.-e 
aeeess te persenflel data al'ld wheA the~ shettld have aeeess, 

(e) ~raflt emplo~ees the ri~ht te eoJ:"reet er disp~te data, 
(f) diselese eonfidefltial pei:"96Anel data etttside the 

a~el'ley oAly with tl\e infermed afld vehtntary eeflBeflt ef the 
empleyee or ttflde~ a eonstitl;ftieflally valid order; 

(~) !'let make jeb related deeisiens abettt afl empleyee Ol'l 
the basis ef seeret files. (Eff. 12/lB/Bl.) 

(Auth. 2-18-102, MCAi Imp. 2-18-102, MCA.) 

2. 21. 6608 DEFINITIONS As used in this sub-chapter the 
following definitions apply: 

(1) "Access" means permission to view and use records. 
(2) "Confidential records" means records concerning __ill] 

employee to which there is restricted access. 
DL "Document" means an object UJ?on which i!1f.Q!:mation is 

written. transcribed or recorded~ 
+*+..l!l "Employee personnel dee~ments record" means ~ 

deettmeflts-1fta--Httif-i-ned--by-e;>eh~ey-eent-a-in4n~-pers&nfte-l--dat-a--en 

MliH Noti.cc No. 2-2-199 2,1-1:1/26 /'l 1 
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emp~ jnformation relating to an employee's employment with 
the state of MoD!;Ql1...Q___Q]::_ an agency of the state. An employee 
per~~~~~~~rd may be a paper document or it may be informa
tion maintained in an information system such as the pay
r9iX.22ersonnel/position control system CP/P/P systeml. 

Qth~r _ _I!Lg_qrams __ iJlC:.illr!i ng.~_but _ __11Q_1;_JjJ!l ~ted tq_._____f'_yQJ ic 
Employees Retirement System IPERS). worker's compensation or 
unemployment insurance, develop records relating to an employee 
which are not part of the employee personnel record as defined 
in this policy. 

l~ayroll/Personnel/Position control system CP/P/Pl" 
means the automated system established by the state of Montana 
to maintain some types of personnel records for state employees. 

tiL "Records" means a body of recorded information. This 
information __ rn_qy__ be manuaLl:i or electronically recorded and 
m,~ i nt(!JIH1!L 

(1\uth. 2-lH-lD~. MCI\; fmp. ?.-lfl-1()?., MCI\.) 

5. The Employee Record Keeping policy has not been 
updated for approximately 10 years. It is reasonably necessary 
to Dlilk" the ch,1nqes proposed in this notice to address the 
developing of issues of confidentiality and privacy rights of 
employees relilting to their records. The confidential nature of 
most employee personnel records needs to be established. Limits 
on ilccess to records need to be defined. 

On a practical level, record keeping practices vary widely 
between departments to accommodate such factors as the organiza
tional structure of the department, geographic location of 
employees ilnd managers, the existence and use of various 
informiltion systems, anrl historical practices and policies. 

1ne proposed rules would require each department or agency 
to establish a policy delineating its record keeping practices. 
It does not require any department or agency to adopt a new 
record keeping system. Instead, the proposed rules establish 
the principles the state will follow in the collection and 
maintenance of employee personnel records and designate who may 
have access to those records. The agency procedures must 
incorporate these principles. 

6. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment to: 

Laurie Ekanger, Administrator 
State Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

no later than January 29, 1992. 

5. 
Personnel 

Liz Hayden, Personne 1 Pol icy Specialist, State 
Division, Department of Administration, Mitchell 

~~ .j- 1_ ."~ .',!hI q l ~hlR Notire No. 2-2-199 
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Building, Helena, Montana, 59620, has been designated to preside 
over and conduct the hearing. 

·\~·~· 
Dal Sm1l1e, Chief Legal counsel 
Department of Administration 

certified to the Secretary of state 

Hl\R Notice No. 2-2-199 

Bob Marks, D1rector 
Department of Administration 

' 1991. 
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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

In the Matter of the proposed 
adoption of new Rules I 
through XVII relating to the 
organization of the State 
Fund, public participation, 
board meetings and the 
establishm~nt of premium 
rates. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW RULES 
I THROUGH XVII RELATING TO THE 
ORGANIZATION OF THE STATE 
FUND, PUBLIC PARTICIPATION, 
BOARD MEETINGS AND THE 
ESTABLISHMENT OF PREMIUM RATES 

1. on January 15, 1992, the state Compensation Mutual 
Insurance Fund will hold a public- hearing at 2:00 p.m., in 
Room 303 of the State Compen$ation Mutual Insurance Fund 
Building, 5 south Last Chanc-e' Gulch, Helena, Montana, to 
consider the proposed adoption: O'f Rules I through XVII. 

2. The proposed rules were adopted as emergency rules 
effective on December 3, 1991. The proposed rules will 
generally replace the state,,.fund 's rules found in Title 2, 
chapter 55 of the Administrative Rules of Montana, as they 
have been declared invalid by the Lewis and clark county First 
Judicial District Court in Montana Health care Association. a 
Montana nonprofit corporation; Discovery care Centre. a 
Montana corporation; and Valley Health Care Center~ 
Minnesota corporation. vs Montana Board of Directors of the 
~ compensation Mutual Insurance fund; Montana Department 
of Administration: Patrick Sweeney, Executive Director of the 
~taj:g~-.. <;Q!!!.QeJlsa!,lQ)i ____ l!J)j:_q_a_L_, InsurJ!.!H;;~ _ __l'!illd: and state 
Compensation Mutual Insurance Fund; Cause No. CDV-91-1042, 
decided November 26, 1991. The rules will be repealed in due 
course by the state fund board of directors. 

3. The proposed rules are as follows: 

RULE I. ORGANIZATIONAL RULE (1) Organization of the statg 
Compensation Mutual Insurance Fund: 

(a) History. The State Compensation Mutual Insurance 
Fund (state fund) was implemented under the provisions of 
39-71-2313, MCA {1989), on January 1, 1990. Its functions and 
responsibilities are set forth in Title 39, chapter 71, part 
23, MCA. 

(b) Departments. The state fund consists of the 
following departments: 

(i) Underwriting department; 
(ii) Benefits department; 
(iii) Legal department; 
(iv) Administrative and finance department; and 
(v) Management information services department. 

2·1~ I~/ ~~J/' 1 1 M~H Noticu No. 2-55-7 
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(c) Board of Directors. The board of directors, 
appointed by the governor, is responsible for the management 
and control of the state fund. 
. (d) President. The president, appointed by the board of 
directors, has general responsibility for the operations of 
the state fund. 

(e) Executive Vice President. The executive vice 
president has the responsibility of assisting the president in 
the implementation of policy and procedures under the 
direction of the president. 

(f) t;~ecuti ve Staff. The executive staff performs 
general administrative functions for the president and vice 
president of the state fund. ~ts activities include, but are 
not limited to, personnel, special projects, and support. 

(2) Functions of Department. 
(a) Underwriting Department. The underwriting department 

has the responsibility of underwriting and administering 
policies of workers' compensation insurance. Its activities 
include marketing, issuance, and cancellation of policies; 
safety; audits; and employer services regarding policies of 
insurance. 

(b) Benefits Department. The benefits department has the 
responsibility for all aspects of administering and adjusting 
claims for benefits. 

(c) Legal Pepartment. The legal department is 
responsible for providing legal services to the state fund. 

(d) Administrative and Finance Department. The 
administrative and finance department has the responsibility 
of performing accounting and related services, providing 
administrative support, and assisting in compliance with state 
budgetary laws and procedures. 

(e) Management Information Services pepartment. The 
management information services department has the 
responsibility for collection, analysis and dissemination of 
data, and responsibility for programming and hardware 
administration. 

(3) Information or submissions. General inquiries 
regarding the state fund may be addressed to the executive 
vice president. Specific inquiries regarding the functions of 
each department may be addressed to the vice president who 
heads the particular department. The address of the State 
Fund is 5 south Last Chance Gulch, Helena, Montana 59601. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-4-201, 
MCA 

Rationale: Section 2-4-201(1), MCA, requires each state 
agency to adopt as a rule a description of its organization, 
stating the general course and method of its operation and 
methods whereby the public may obtain information or make 
submissions or requests. Rule I is necessary to effectuate 
this statutory requirement. It describes the operating 
organization of the state fund and provides the method for 

MAR Notice No. 2-55-7 24-12/26/91 
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obtaining information from and submitting information to the 
~;t,"'ltr ftlnd. 

B!Ll&____LL._________P.QLIC_J _ _l';S AND OBJECTIVES !N PROVIDING CITIZEN 
PARTICIPATION IN THE . OPERATION OF THE STATE COMPENSATION 
MIJTUflkJNSUFAN_cf:-FiJtiQ -·-(1)- Participation of the public is to 
be provided for, encouraged, and assisted to the fullest 
extent practicable consistent with other requirements of state 
law and the rights and requirements of individual privacy. 
The major objectives of such participation include 
responsiveness of governmental actions to public concerns and 
priorities, and improved public understanding of official 
programs and actions. Prior to the adoption, amendment or 
repeal of rule or policy the state fund shall, where the 
decision is of significant public interest, give adequate 
notice that the decision is to be made and provide a means for 
public participation in the making of the decision. 

l\UTH: Sec. 39-71-2315 and 2116, MCA; IMP: Sec. 2-J-103, 
MCA 

Bl1_L£: ...... .1..I.L __ @J!)E_LJNES_ FOR __ DETERM_INATION OF SIGNIFICANT 
EIJ~~J£__INTERE~ (l) The following will be deemed of a 
significant public interest to require notice and the 
availability of an opportunity for public participation in the 
decision making process: 

(a) The adoption, amendment or repeal of an 
adm in i strati ve rule which sets forth the process, procedure, 
formula and factors for adopting or changing premium rates for 
classifications or other administrative rulemaking pursuant to 
Title 2, chapter 4, MCA. 

(b) Premium rate adjustments. 
1\IITII: S"c. 3~-71-7115 ilnd 2316, MC'A; TMP: Sec. 2-3-103, 

MCA 

RUI&__ IV. GUIDELINES FOR STATE FUND PROGRAMS ( 1) The 
state fund shall maintain a current list of interested persons 
and organizations including any who in writing request 
inclusion on such list for prior notification of items of 
significant public interest. 

(2) The state fund files, other than personnel files and 
those files required by law or requirements of personal 
privacy to remain confidential, are open to public inspection 
in accordance with established state fund policy. These files 
are located at the state fund office in Helena. Copies of 
specific documents are available within a reasonable time for 
a copying charge plus employee time upon a written request. 

(3) One person appointed by the president shall be 
designated as contact person with the public on a proposed 
decision or action of significant public interest as 
enumerated in Rule III. This person should he a state fund 
employee familiar with the proposed decision or action, 

2 l- 12 /2 G I'! 1 Hi\!~ Notice No. 2-33-7 
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( 4) General inquires regarding the state fund may be 
addressed to the president. Specific inquires regarding the 
functions of each department or for requests for information 
may be addressed to the vice president who heads the 
particular department. The address of the State Fund is 5 
south Last Chance Gulch, Helena, Montana 59601. 

( 5) The listing of specific measures in this section 
shall not preclude additional techniques for obtaining, 
encouraging or assisting public participation. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103 1 

MCA 

RULE V. NOTICE AND MEANS FOR PUBLIC PARTICIPATION 
(1) One or more of the following steps, as applicable, 

shall be taken to assist public participation in decision 
making or items of significant public interest as enumerated 
in Rule III: 

(a) a proceeding or hearing shall be held in compliance 
with the provisions of the Montana Administrative Procedure 
Act, Title 2, chapter 4, MCA; 

(b) notice shall be mailed to those persons on the list 
of interested persons in Rule IV above; 

(c) a news release, legal advertisement, or other method 
of publication shall be given to news media which shall 
include the proposed action, and the date, time and place of 
the meeting where oral data, views or arguments may be 
submitted, or the name and address where written data, views 
or arguments may be submitted concerning the proposed action. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 
MCA 

RULE VI. AWARDING CONTRACTS (1) Opportunity for citizen 
involvement in the awarding of contracts shall be provided by 
observing the laws regarding the awarding of contracts by 
public agencies. Thus public notice is through the invitation 
to bid or requests for proposals. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 
MCA 

Rationale: Sec. 2-3-101, MCA, requires that each agency 
develop procedures for permitting and encouraging the public 
to participate in agency decisions that are of significant 
interest to the public. Rules II through VI are necessary to 
effectuate this statutory requirement. The rules provide the 
guidelines under which public participation in state fund 
programs is determined and facilitated. The rules also 
provide the method for obtaining information from and 
submitting information to the state fund, and for public 
participation in the awarding of contracts. 

RULE VII. OPEN MEETINGS (1) All meetings of the state 
fund board of directors are open to the public, subject to the 
provisions of Title 2, chapter 3, part 2, MCA. The date, 

Ml\R Notice No. 2-55-7 24-12/26/91 



time, and place of a meeting of the board of directors may be 
obtained by contacting the State Fund, 5 South Last Chance 
Gulch, Helena, Montana 59601 or by calling (406) 444-6518. 
Persons interested in receiving written notice of the meeting 
and a copy of the agenda should write the president of the 
state compensation mutual insurance fund at the above address. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 2-3-103, 
MCA 

Rationale: section 2-3-103, MCA, requires each state 
agency to develop, by rule, procedures for permitting and 
encouraging the public to participate in agency decisions that 
are of significant interest to the public. Rule VII is 
necessary to effectuate this statutory requirement because it 
provides that the meetings of the state fund board of 
directors will be open to the public and advises the public of 
the means of obtaining notice of the meetings. 

RULE VI II. METHOD fOR ASSIGNMENT OF CLASSIFICATIONS OF 
~OYMENTS ( 1) Risks insured by the state fund must be 
divided by the state fund into classifications. An individual 
classification mue;t group together risks so that each 
classification reflects exposures common to those employers in 
the classification. 

( 2) An employer covered by a state fund pol icy must be 
assigned a classification according to the type of exposure to 
risk within the employer's business. The classification 
generally includes all the various types of labor of the 
business. If a single classification is not sufficient to 
describe the risk, more than one classification may be 
assigned to the employer. 

(3) The state fund shall assign its insureds to 
classifications contained in the classifications section of 
the Btilt<' compensiltion insur-ance fund policy services 
underwriting manual issued July 1, 1991. That section of the 
manual is hereby incorporated by reference. Copies of the 
classification section of the manual may be obtained from the 
Underwriting Department of the State Fund, 5 South Last Chance 
Gulch, Helena, Montana 59601. 

AUTH: Sec. 39-71-2316, MCA; IMP: Sec. 39-71-2311 and 
39-71-2316, MCA 

Rationale: Section 39-71-2311, MCA, requires the state 
fund to be neither more nor less than self-supporting and that 
premium rates be set at least annually af: a level sufficient 
to ensure the adequate funding of the insurance program. 
Section 39-71-2316, HCA, provides that the state fund may 
adopt classifications and charge premiums for the 
classifications so that the state fund will be neither more 
~or less than self-supporting. The state tund is proposing to 
adopt Rules VIII through XVII to establish the process, 
procedure, formulas, and factors for adopting and changing 
premium rates that ensures that the state fund will be 
actuarially sound and not more nor less than self-supporting, 
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and that equitably distributes the costs of the state fund 
insurance program amon9 its policyholders. 

Rule VIII establishes a classification system that groups 
together employers with a similar exposure to losses. The 
system establishes each classification as both homogeneous and 
large enough to provide a meaningful statistical base in order 
to ensure an equitable distribution of costs. This 
classification system also ensures the integrity of the data 
base which is essential to pricing and experience rating. The 
rule requires the state fund to assign an employer to a 
classification that best describes the employer's business and 
includes all the various types of labor. The classification 
by the employer's general risk is intended to promote safety 
and loss prevention because grouping employers by the nature 
of their business provides an industry with the incentive to 
control its own workers' compensation costs through 
industrywide safety and loss prevention programs. 

RULE IX, CALCULATION OF EXPERIENCE BATES (1) For each 
classification, the state fund shall calculate an exper~ence 
rate based upon the experience of the class. The exper1ence 
rate must be based on a review of the total incurred losses 
and total payroll in the classification during up to 10 full 
fiscal years immediately preceding the date of review, 
adjusted by an expense ratio. "Fiscal year" means the year 
beginning July 1. 

(2) The experience rate for a classification must assume 
an expense ratio that takes into account operational and 
administrative costs. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 
39-71-2311 and 39-71-2316, MCA 

Rationale: Rule IX establishes a procedure by which the 
state fund may use the past insurance experience of a 
classification to forecast or predict future losses in order 
to provide the most appropriate rate of the classification. 
This process helps to ensure that the costs of providing 
workers' compensation insurance are equitably distributed 
among state fund policyholders. 

RULE X. CALCULATION OF CREDIBILITY WE~GHTED BATE (1) If 
the payroll, premium, and losses 1n a particular 
classification are not sufficient to provide a meaningful and 
credible statistical basis for estimating an equitable 
distribution of costs, the state fund actuary shall determine 
a credibility weighted rate for each classification. 

(2) The credibility weighted rate is assigned to a 
classification in order to modify the experience rate. It is 
based on the actuary's determination of the reliability and 
predictability of the classification's statistical data. In 
determining the credibility weighted rates, the state fund 
actuary shall consider the experience rate, existing manual 
rate, payroll, premium, and losses. 
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AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 
39-71-2311 and 39-71-2316, MCA 

Rationale: Rule X provides a procedure by which the 
state fund may, if a classification does not have sufficient 
experience to provide a meaningful statistical base, assign a 
credibility factor to the classification to arrive at a 
credibility weighted rate that allows the rate to be more 
fairly determined. 

RULE XI. DETERMINATION OF AGGREGATE REVENUE REQUIREMENTS 
(1) In order to determine the premium rate to be charged 

to an insured covered by the state fund for the following 
fiscal year, the state fund shall actuarially determine the 
projected revenue requirements for the year. The projected 
total revenue must be sufficient to cover: 

(a) the value of claims, as determined by actuarial 
analysis, expected to be incurred as a direct result of 
covered accidents during the following fiscal year; 

(b) operational and administrative expenses, 
adjustment expense related to covered claims, and 
expenses required to operate the state fund for the 
year; and 

claims 
other 

fiscal 

(c) an amount sufficient to maintain 
contingency reserves and policyholder surplus. 

appropriate 

(2) In determining the projected revenue requirements 
for the following state fund fiscal year, the state fund 
actuary shall consider: 

(a) the present financial condition of the state fund; 
(b) trends in the number of accidents incurred during 

the immediately preceding period of up to 12 years; 
(c) trends in the cost of accidents incurred during the 

immediately preceding period of up to 12 years; 
(d) the estimate of investment and other income accruing 

to the state fund far the following fiscal year; 
(e) recent court decisions that may affect the liability 

of the state fund; 
(f) legislative changes in the statutory benefit scheme; 
(g) factors relating to maintenance of the policy base 

of the state fund; 
(h) the anticipated changes in covered payroll during 

the year for which the premium rates will be in effect; and 
( i) other factors the state fund considers relevant in 

establishing an accurate projection of revenue requirements. 
AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 

39-71-2311 and 39-71-2316, MCA 
Rationale: Rule XI is necessary to ensure that, as 

required by 39-71-2311, MCA, premium rates are set at a level 
sufficient to adequately fund the insurance program and 
predict future costs. The proposed rule requires the state 
fund, through its actuary, to adequately predict the revenue 
requirements for the pol icy year. The rule states the cost 
elements that must be fully funded through premium collection 
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and the relevant factors that must be considered in arriving 
at an accurate projection of aggregate revenue requirements. 

RULE XII. PREMIUM RATESETTING ( 1) EXcept as provided 
in subsections (2) through (5), to establish a premium rate 
for a classification for the following fiscal year, the state 
fund shall apply a factor to each credibility weighted rate in 
an amount sufficient to ensure that the aggregate of the 
premium for all classifications provides an amount sufficient 
to meet the actuarially determined aggregate revenue 
projections. 

(2) The state fund shall evaluate an individual 
classification to determine whether the process for setting 
the premium rate results in an equitable rate based on an 
analysis of the losses and the premium amount and, if the rate 
is not equitable, may adjust it so that it is equitable. 
Payrolls have been determined not to be sufficiently 
verifiable for the horse racing industry and a fee basis shall 
be used. The fee shall be based on the aggregate revenue 
requirements of this classification and allocated among the 
projected number of industry participants. 

(3) The state fund may set a classification's rate at a 
percentage of the National Council on Compensation Insurance 
(NCCI) rate based on a factor recommended by the state fund 
actuary of not more than sot of the NCCI rate or not less than 
50\ of the NCCI rate or at the rate of an equivalent class 
code recommended by NCCI or the state fund actuary. These 
situations include, but are not limited to: 

(a) an industry or occupation new to Montana or the 
state fund; 

(b) an industry or occupation without state fund 
experience; 

(c) an industry or occupation which has changed to the 
extent that a new classification code is applicable; 

(d) an industry or occupation with siqnificant chanqe• 
in class code definition or application such that a portion of 
the experience of that classification code would be moved into 
two or more classification codes. A significant change may be 
determined by the impact on the experience of the class codes 
by review of the percent of payroll and liabilities affected, 
numbers of policyholders, the similarities or differences in 
experience and premium of those moving into or out of a class 
code and the feasibility of developing experience-based rates. 

(4) The state fund, subject to the approval of the state 
fund board of directors, may limit the percentage amount of 
premium rate increases or decreases if the limitation is 
applied to all classifications and the state fund is 
maintained on an actuarially sound basis. In establishing a 
limitation, the state fund may consider such factors as market 
share, catastrophic or unusual losses, rate stabilization, and 
economic impact on the state fund. 
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( 5) The state fund may, with concurrence of the state 
fund bto;ll d of din,c:tors, imple1ncnt interim premium rate 
changes. The interim adjustment of the premium rates for 
classifications may be either experience based for the 
remainder of the fiscal year as set forth in Rule IX through 
Rule XII (1) or the same percentage increase or decrease may 
be applied to each classification's rate. If the interim rate 
adjustment is experience based, the immediately preceding 
fiscal year may be excluded in the review of total incurred 
losses and total payroll as per Rule IX. In an interim rate 
adjustment, the Board may also use the exact experience 
utilized to set the rate for the fiscal year as in Rule IX. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 
39-71-2311 and 39-71-2316, MCA 

Rationale: Rule XII sets forth a process by which the 
state fund sets a premium rate for an individual 
classification in order to ensure that the insurance program 
is self-supporting, as required by 39-71-2311 and 39-71-2316, 
MeA. The rule in (1) requires the state fund to apply a load 
factor, either upwards or downwards, in order to raise 
sufficient premium to satisfy aggregate revenue projections. 

The rule in (2) also allows the state fund to analyze an 
individual classification to determine if the rate is fair and 
to adjust it if it is not appropriate, based on an analysis of 
the losses and the premium amount. This process is necessary 
to allow the state fund to set its rates so that one 
classification is not assuming more than its equitable share 
of the costs of providing insurance. A fee-based method of 
premium is necessary for the horse racing industry as the 
state fund has had a policy contract with the board of horse 
racing and their licensees for several years. Even though 
they initially came to us and requested a different method of 
establishing rates for the horse racing industry, they are now 
considering not continuing that relationship. The state fund 
wishes to continue the fee based-system for the horse racing 
industry as a fee-based system is more verifiable than a 
payroll-based method. 

Rule XII(J) is necessary to provide a process, procedure, 
formulas, and factors for determining premium rates for a new 
or changed industry or occupation by using NCCI rates as a 
basis or by following the state fund actuary's recommendations 
when the industry or occupation is new, lacks state fund 
experience, has changed to the extent a new classification 
code is applicable or has undergone a significant change in 
class code definition or application. 

Rule XII(4) allows the state fund board to set a cap on 
rate changes, either upwards or downwards, in order to ensure 
that a rate for a classification does not fluctuate too 
widely. 

Rule XII(5) is necessary to allow the state fund to 
implement an interim rate adjustment with the board's 
concurrence. It is statutorily required that the state fund 

.J 1-1::/ .~i",/n l PAR Notice No. 2-5~-7 



-2530-

must be neither more nor less than self-supporting, that 
premium rates be set at least annually to ensure adequate 
funding of the state fund and that the board operate the state 
fund as would the governing body of a private mutual insurance 
carrier. This rule provides the method by which the board 
could implement an interim rate adjustment if financial 
conditions warrant an interim adjustment. An interim rate 
adjustment may be either experience based or on a percentage 
increase or decrease applied to each classification rate. An 
experienced-based rate adjustment on an interim basis may 
utilize the exact experience used to previously set the rate 
for the entire year in that the adjustment is to allow 
collection of adequate premium as required by revenue needs 
for the entire fiscal year. In addition, the experience from 
the most recent fiscal year could be excluded in an interim 
rate adjustment as it may be incomplete. 

RULE XIII. EXPERIENCE MODIFICATION FACTOR (1) An 
insured, whose premium level qualifies, must be assigned an 
experience modification factor that reflects the insured's 
actual experience in comparison to the expected experience. 
"Experience modification factor" means a factor derived from 
an evaluation of payroll and accident experience in previous 
policy periods that is based on the formula of a national 
rating organization. 

(2) The state fund shall use the methods used by the 
workers• compensation rating organization to identify a 
qualified insured and determine the insured's experience 
modification factor in order to reward an insured with a good 
safety record and penalize an insured with a poor sa"fety 
record. 

(3) The state fund may use only experience incurred 
within the state in determining an experience modification 
factor. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 
39-71-2311 and 39-71-2316, MCA 

Rationale: Rule XIII allows the state fund to provide 
the individual insured with a rate that best indicates the 
insured's own potential for incurring claims. This ensures 
that the insured's premium rate is appropriate for the 
insurance protection being provided and also provides an 
incentive for loss prevention. 

RULE XIV. VARIABLE PRICING WITHIN A CLASSIFICATION 
(1) Effective July 1, 1991, the state fund shall 

implement variable pricing categories within individual 
classifications based upon actuarially determined aggregate 
revenue requirements, annual premium threshold, and the 
insured's most recent policy effective date, loss ratio and 
qualification for experience modification. An analysis shall 
be conducted annually, and will result in placement of 
insureds into a pricing category for the next fiscal year, 
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(2) The annual analysis will include a determination of 
each insured's most recent policy effective date; earned 
premium for the most recent co.mplete fiscal year; combined 
loss ratio, including any prior associated policies of up to 
three of the most recent complete fiscal years; and 
qualification for experience modification in the next fiscal 
year. The annual analysis will also include a variable 
pricing stabilization review. 

(3) variable pricing stabilization review means an 
annual analysis of total earned premium, state fund 
administrative and operating expenses, adequate reserve 
requirements and other relevant factors, to establish a 
premium threshold and loss ratio thresholds so as to reward 
employers with a good safety record and penalize employers 
with a poor safety record. Any adjustment in the preferred 
category shall be offset by an adjustment in the equitable 
category so as to assist the state fund to be neither more nor 
less than self-supporting. 

(4) Insureds will be placed in one of the following 
three pricing categories established under this rule: 

(a) For placement in the preferred category with the 
lowest premium rate, all of the following must apply: 

(i) the insured's most recent policy effective date is 
prior to the beginning of most recent complete fiscal year; 

(ii) the insured's premium in the most recent complete 
fiscal year is more than the threshold determined by a 
variable pricing stabilization review; 

(iii) the insured's combined loss ratio fOr up to three 
of the most recent complete fi~c~l years places the insured in 
the lowest rated variable pricing category as determined by a 
variable pricing stabilization review; and, 

( iv) the insured is not qualified for experience 
modification in the next fiscal year. 

(b) For placement in the select category with the middle 
premium rate, any one of the following must apply: 

(i) the insured's most recent policy effective dat~ is 
subsequent to the beginning of the most recent complete fiscal 
year; or, 

( i i) the insured's premium in the most recent complete 
fiscal year is less than the threshold determined by a 
variable pricing stabilization review; or, 

(iii) the insured will qualify for experience 
modification in the next fiscal year; or, 

( i v) the insured's most recent policy effective date is 
prior to the beginning of the most recent complete fiscal 
year; and all of the following apply: 

(A) the insured's premium in the most recent complete 
fiscal year is more than the threshold determined by a 
variable pricing stabilization review; 

(B) the insured's combined loss ratio for up to three of 
the most recent complete fiscal years is average as determined 
by a variable pricing stabilization review; and, 
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(C) the insured is not qualified for experience 
modification in the next fiscal year. 

(c) For placement in the equitable category with the 
highest premium rate, all of the following must apply: 

( i) the insured • s most recent pol icy effective date is 
prior to the beginning of the most recent complete fiscal 
year; 

(ii) the .insured's premium in the most recent complete 
fiscal year 1s more than the threshold determined by a 
variable pricing stabilization review; 

(iii) the insured's combined loss ratio for up to three 
of the most recent complete fiscal years places the insured in 
the highest rated variable pricing category as determined by a 
variable pricing stabilization review; and, 

(iv) the insured is not qualified for experience 
modification in the next fiscal year. 

(5) Notwithstanding paragraphs (1) throu~h (4), the 
state fund may at any time place an insured 1n a pricing 
category with a higher premium rate based upon consideration 
of other relevant factors including, but not limited to: 

(a) timeliness of the insured's payroll reporting and 
premium payment history; 

(b) an insured's prior policy was cancelled for 
nonsubmission of payroll reports, nonpayment of premium, 
failure to pay increased deposit when required, failure to 
cooperate in an audit or material misrepresentation; 

(c) the prior insolvency of the insured or any of the 
insured's principals; 

(d) determination that the insured is an increased risk 
pursuant to a state fund evaluation; 

(e) the insured qualifies for the safety incentive or 
loss prevention program but refuses or fails to adequately 
implement or maintain a loss control program; 

(f) the work is primarily performed at locations other 
than the insured's principal job site or place of business and 
the insured does not have control over the job site or place 
of business; 

(g) the insured has a history of preventable losses; 
(h) the insured or any of its principals have a prior 

history with any insurer where the most recent experience 
modification reflects a factor of greater than 1.00. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 
39-71-2311 and 39-71-2316, MCA 

Rationale: This rule implements section 39-71-2311, MCA, 
requiring the state fund to be neither more nor less than 
self-supporting by establishing premium levels sufficient to 
ensure the adequate funding of the insurance program. The 
rule incorporates the additional factors for variable pricing 
added by the legislature in 1991 to include timely reporting 
of payroll and premium payments as well as other relevant 
factors. In addition, the rule sets out the criteria by which 
an insured becomes qualified for one of the three pricing 
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categories, and provides an incentive for an insured to 
develop and maintain a good safety record. 

RUJ .. f_~y_._):fEDICAL DEQUCTIBL,l; ( 1) The state fund offers 
an annual medical deductible plan in increments of $500, 
$1,000, $1,500, $2,000 and $2,500 per claim. This plan allows 
qualified employers to reimburse the state fund for a selected 
deductible amount of the medical costs of each claim in 
exchange for a premium discount. 

(2) To qualify for the plan, an employer must: 
(a) file an endorsement form, provided by the state 

fund; and 
(b) have annual premium which equals or exceeds the 

chosen deductible amount; and 
(c) demonstrate the ability to promptly pay the 

deductible amounts by not having a poor premium payment 
history with the state fund. 

(J) The state fund is responsible for initial payment of 
medical benefits; then bills the employer for reimbursement up 
to the chosen deductible amount. The state fund may cancel 
the employer's policy for failure to reimburse the state fund 
for expended medical deductible amounts. 

AUTH: Sec. 39-71-2316, MCA; IMP: Sec. 39-71-434, 
39-'/1-2311, MCA 

Rationale: To describe the statutorily required medical 
deductible plan offered by the state fund and set forth 
qualifying criteria for individual insureds. 

This rule is necessary in that the 1991 legislative 
session made offering the medical deductible plan mandatory on 
the insurer's part rather than discretionary. Therefore, the 
state fund needs qua 1 ify ing criteria to fully implement this 
plan for its policyholders. 

RULE XVI. VOLUME DISCOl}NT ( 1) The state fund may 
provide to insureds covered by the state fund a fiscal year 
percentage reduction of premium, based on premium volume. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 
39-71-2311 and 39-71-2316, MCA 

Rationale: Rule XVI allows the state fund to provide a 
volume discount for its insureds based on their premium 
volume. This type of discount is offered by other workers • 
compensation insurers. The rule is necessary to allow the 
state fund to give its larger insureds credit for the 
economies of the scale in expenses to service them. The rule 
also allows the state fund to develop and maintain its market 
share in order to attract and keep the better risks that 
offset the poorer risks which the state fund, as the insurer 
~f last rusort, is required by 19-71-2311, MCA, to insure. 

RULE XVII. MINIMUM YEARLY PREMIUM (1) As permitted by 
39-71-2316, MCA, the state fund, subject to the approval of 
the state fund board of directors, may charge a minimum yearly 
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premium in order to cover its administrative costs for 
coverage of a small employer. 

(2) In calculating a minimum yearly premium, the state 
fund shall identify the direct and indirect costs associated 
with the administration of all insurance policy contracts. 
The costs then must be divided by the number of employers 
insured by the state fund. Each employer insured by the state 
fund must be assessed and pay no less than the minimum yearly 
premium. 

AUTH: Sec. 39-71-2315 and 2316, MCA; IMP: Sec. 
39-71-2311 and 39-71-2316, MCA 

Rationale: Rule XVII is necessary to establish the 
method whereby the state fund may set a m1n1mum yearly 
premium, as allowed by 39-71-2316, MCA, to recoup the costs of 
servicing a smaller policyholder. The rule clarifies that the 
costs of administering all policies must be added together and 
all state fund insureds must pay at least the amount 
established by dividing those costs by the number of insureds. 

4. Interested persons may submit their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written testimony may be submitted to state fund attorney 
Nancy Butler, Legal Department, State Compensation Mutual 
Insurance Fund, 5 south Last Chance Gulch, Helena, Montana 
59601, no la r than January 23, 1992. 

5, N cy ·1sutler of the State Fund Legal Department and 
ing '.of the Underwriting Department have been 
o preside over and conduct the hearing. 

Legal counsel Ja 
Ch 

Certified to the Secretary of State December 16, 1991. 
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HEFOHE TilE Df:PARTMF.NT OF AGRTCIILTIJRE 
S'l'A'fE OF MONTANA 

In the matter of the proposed ) 
adoption of New Rules ) 
pertaining to the importation ) 
of Purple Loosestrife and wand) 
Loosestrife and hybrids ) 
thereof into Montana ) 

NOTICE OF PROPOSED 
ADOPTION OF NEW RULES 
PERTAINING TO THE IMPORTATION 
OF PURPLE LOOSESTRIFE AND WAND 
LOOSESTRIFE AND HYBRIDS 
THEREOF INTO MONTANA 

NO PUBLIC HEARING CONTEMPLATED •. 
To: All Interested Persons: 

1. on January 25, 1992, the Department of Agriculture 
proposes to adopt new rules relating to the importation of Purple 
and Wand Loosestrife and their hybrids into Montana. 

2. The proposed new rules will read as follows: 

~ REGULATED LOOSESTRIFE ARTICLES Regulated articles 
include all varieties and hybrids of plants, seeds, and 
propagative plant parts of Lythrum salicaria commonly known as 
Purple Loosestrife, and J;,ythrum yirgatum commonly known as Wand 
Loosestrife. Common horticultural variety names include, but are 
not limited to: The Beacon, Fire Candle, Brightness, Lady 
Sackville, Mr. Robert, Robert's, Happy, Roseum Superbum, var. 
Tomentosum, Purple Spire, Rose Queen, The Rocket, Morden Rose, 
and Dropmore Purple. 

AUTH: 80-7-702 MCA IMP: 80-7-701 MCA 
RULE II CONDITIONS GOVERNING IMPORTATION OF 

LOOSESTRIFE ARTICLES - PERMIT Loosestrife Articles may not be 
imported into Montana unless under Permit issued by the 
Department. The Department may issue Permits for herbarium, 
educational, and research purposes provided that there is no 
threat to Montana,s native plant community. The Permit shall 
include the name and address of the importer, the botanical and 
common variety name of the Loosestrife articles, the location in 
Montana where the Loosestrife articles will be located, and the 
terms and conditions under which the Loosestrife articles will be 
kept so as to prevent the introduction of the Articles into 
Montana's native plant community. The Department may also 
request other information as it deems necessary. 

AUT!!: 30-7-702 MCA IMP: 80-7-701 MCA 
RULE III FAILURE TO OBTAIN PERMIT OR VIOLATION OF TERMS OF 
£EEHIT Any person who imports Loosestrife Articles 

intp Montana without a Permit, or who violates the terms or 
conditions under which a Permit was issued shall be subject to 
penalties provided for in Section 80-7-703 MCA. The Loosestrife 
Articles may also be subject to confiscation and destruction by 
the Department at the expense of the violator. 

AUTH: 80-7-702 MCA IMP: 80-7-701 MCA 
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~ Purple Loosestrife, Lythrum solicaria, and Wand 
Loosestrife, Lvthrum vjrgatum. have in the past been imported 
into Montana as landscaping plants. However, it is known that 
Purple and Wand Loosestrife will choke out native plants in 
wetlands, eliminate open water and waterfowl nesting sites, and 
clog irrigation ditches. To address this problem Purple 
Loosestrife has been declared a Noxious Weed under 7-22-2101 MCA, 
however such a declaration does not restrict or control the 
importation of Purple Loosestrife and the closely related wand 
Loosestrife into Montana. These rules are necessary to restrict 
the spread of Purple and Wand Loosestrife into Montana as an 
adjunct to the Noxious weed Control Act. 

3. Interested persons may present their data, views, or 
arguments either orally or in writing to o. Roy Bjornson, 
Montana Department of Agriculture, Plant Industry, Ag/Livestock 
Building, Capitol Complex, Helena, MT 59620, no later than 
January 23, 1992. 

4. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to o. Roy Bjornson, Administrator, Department of 
Agriculture, Ag/Livestock Building, Capitol complex, Helena, MT 
59620, no later than January 23, 1992. 

5. If the agency receives requests for a public hearing on 
the proposed adoption from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code committee of the 
legislature, from a governmental agency or subdivision or from 
any association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register and mailed to all interested persons. 

Certified to the Secretary of State Office December 16, 1991 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF SECURITIES 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 6.10.121 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 
NO PUBLIC HEARING CONTEMPLATED 

1. On January 27, 1992, the State Auditor and 
Commissioner of Securities proposes to amend ARM 6.10.121. 

2. The rule as proposed to be amended provides as follows: 

,LlO, 121 REGISTRATION AND EXAMINATION--SECURITIES 
SAt._E_S.~J;;_I'.L.___jNVESTMENT AJL\U_Q__ER REPRESENtATIVES. BROKER-DEALERS. 
bNQ._lfl_VESTMf,N_J'_I>Jllll_S._l~~ (1) To become registered in this 
state as a securities salesman or au investment adviser 
representative, the individual applicanc shall pass the 
National Association of Securities Dealers, Inc., Uniform 
Securities Agent State Law Exam or an examination designated by 
the commissioner. The applicant must also complete an 
application form described in subsection (2). }(/~ 
~~~l1i~~~~~~~~~Riittrl~tld6~sl~~~if/Y~~/~~ 
.. xi!mi'r1~He~l 

(2) through (B) remain the same. 
3. The rule as proposed to be amended provides in 

substance that all securities salespersons, including those 
appointed directly by insurance companies which issue 
securities in the form of variable insurance products, will be 
required to take and pass an examination to become registered 
and s,-,11 as a securities salesperson. This amendment is 
necessitated by legislation enacted by the 1991 Montana 
Legislature which provided for the regulation of variable 
annuity products by the Montana Securities and Insurance 
Departments (Chapter No. ::!28}. Exemptions to the examination 
requirement will continue to be considered pursuant to ARM 
6.10.121(8). 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to David 
Barnhill, Deputy Securities Commissioner, Montana Securities 
Department, P.O. Box 4009, Helena, Montana 59604, no later 
thari January 24, 1992. 

5. If the agency receives requests for a public hearing 
on the proposed amendment from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Ad~inistrative Register. 

6. The authority for the amendment is 3U-10-lu7, NCA 

allfl the rule implements Jn-ln-:>nl, MC/1_ 

21-12/:~!Jj'll M~R Notice No. 6-37 
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4 ~ M~~ - ·f;E £ ~d~n tt 7 

State Auditor a 
Commissioner o Secur1t1es 

Susan C. Witte 
Rule Reviewer 

Certified to the Secretary of State __ -=D~e~c~em~be~r~~l2~,_1~9~9~1~------
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of a new rule pertain
ing Lo Wntcr safety provisions. 

NOTICE OF PROPOSED ADOPTION 
OF A NEW RULE PERTAINING TO 
WATER SAFETY PROVISIONS. 

TO: 
1. 

to adopt 
2. 

NO PUBLIC HEARING CONTEMPLATED 
All Interested Persons: 

on January 25, 1992, the Board of outfitters proposes 
the above-stated new rule. 
The proposed new rule will read as follows: 

"I SAFETY pROVISIONS (1) All watercraft or vessels are 
required to carry on board a supplementary means of power, 
such as an extra motor or extra oars that will adequately 
motivate the craft. 

(2) Each watercraft or vessel shall contain a 
serviceable U.S. coast guard approved personal floatation 
device for each person on board. Children under 12 are 
required to wear a personal floatation device. 

(3) Each watercraft, vessel, primary, secondary and 
temporary base of operation will possess a basic first aid 
kit. 

(4) Outfitters and guides are required to hold a current 
basic first aid or cardiopulminary resuscitation card within 
thirty (30) days of licensure." 

Auth: Sec. 37-47-201, MCA; IMP, Sec. 37-47-201, MCA 

B~ASQ~: This rule is being proposed to establish requirements 
to safeguard safety of persons using services of outfitters. 

3. Interested persons may present their data, views or 
arguments concerning the proposed adoption in writing to the 
Board of Outfitters, Arcade Building, 111 North Jackson, 
Helena, Montana 59620-0407, no later than January 23, 1992. 

4. If a person who is directly affected by the proposed 
adoption wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of outfitters, Arcade Building, 
111 North Jackson, Helena, Montana 59620-0407, no later than 
January 23, 1992. 

5. If the Board receives requests for a public hearing 
on the proposed adoption from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed adoption, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
~embers who will be directed affected, a hearing will be held 
at a later date. Notice of the hearing w-ill be published in 
the Montana Administrative Register. Ten percent of those 

24-12/2G/91 MAR Notice No. 3-19-5 
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persons directly affected has been determined to be 240 based 
on the 2400 licensees in Montana. 

BOARD OF OUTFITTERS 
IRVING (MAX) CHASE, CHAIRMAN 

BY: (/1 t. L<t> J't1 "is({( lc. 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

~''A -'V "Ut·~aifu 
AN~ M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 16, 1991. 
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BEFORE THE BOARD OF PSYCHOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the m~ttrr ot the proposed 
adoption of new rules per
taining to cnntint~inq 0ducation 
r·0q11 i t-ement.s 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW 
HULES PEHTAININC TO THE 
I'Hl\C'J'lCE or PSYCHOLOGY 

TO: All Interested Persons: 
1. on January 21, 1992, at 9:00 a.m. a public hearing 

will be held in the Social and Rehabilitation Services 
Auditorium, 111 sanders, Helena, Montana, to consider the 
proposed adoption of new rules pertaining to continuing 
ndttr<l.tion requirements. 

' The proposed new rules 11ill rcC~d CJS follows: 

"1_ .. <;:Otl'!'lNUINg__JDUC:ATIO!LE~QUIREMENTS ( 1) In accordance 
with 17-17-:'02, MCA, the Montana board of P'~ychologists hcrPhy 
,..~t~blishes requirements for the continuing education of 
I i.·rnscd psychologists as a condition of license renewal. 

(2) The board/staff will not preapprove continuing 
education programs or sponsors. Qualifying criteria for 
continuing education are specified in these rules. It is the 
responsibility of the licensee to select quality programs that 
contribute to hisfher knowledge and competence which also mrrt 
these qualifications. 

(3) A continuing education activity must meet the 
iollowing criteria: 

(a) The activity must have significant intellectual or 
practical content. The activity must deal primarily with 
substantive psychological issues, psychological skills or Jnws, 
or rules ,,nd ethical standards related to one's t-ole as a 
psychologist. In addition, the board may accept continuing 
~Jucation activities from other professional groups or academic 
disciplines if the psychologist demonstrates that the activity 
is substantially related to his or her role as a psychologist. 
The following are examples of activities that typically do not 
•p><ll ify for continuing education credit: 

(l) management of a professional practice, 
(ii) investments, 
(iii) marketing, 
(iv) profitability of the practice, 
(v) office organization, 
(vi) management, 
(vii) legislative issues, 
(viii) peer review, 
(ix) general, non-specific supervision, 
(x) qrnrr"l staffing, and 
(xi) ~onsultation, except if presented inn study 

<Jroup. 
(b) The activity itself must be conducted by an 

individual or group qualified by practicnl or academic 
oxpP.riC'nc0. 

"1 ~::\:~ r;~>tll"l' t~() •• 1-~?~l.~ 
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(c) All approved formal continuing education courses must 
issue a program and certificate of completion containing the 
following information: 

(i) full name and qualifications of the presenter, 
(ii) title of the presentation attended, 
(iii) number of hours and date of each presentation 

attended, and 
(iv) description of the presentation format. 
(d) It is the responsibility of the licensee to establish 

and maintain detailed records of continuing education compliance 
for a period of three years following submission of a continuing 
education report." 

Auth: Sec. 37-17-202, MCA; IMf, Sec. 37-17-202, MCA 

"II CONTINUING EDUCATION PROGRAM OPTIONS ( 1) Acceptable 
continuing education may be chosen from subsections (a), (b) or 
(c) below. up to twenty of the total continuing education units 
required can be met by subsection (b) and up to 15 continuing 
education units can be met by subsection (c). 

(a) (i) Any American psychological association approved 
continuing education activity or program for psychologists that 
meets new rule I subsections (3) (a) through (c) above will 
qualify for continuing education credit. 

(ii) Credit may be given for workshops and other 
educational activities offered at professional conferences and 
conventions sponsored by the American psychological association 
and its affiliates if the content of such presentations meets 
the standards established by new rule I subsections (3) (a) 
through (c) above. General business meetings do not qualify. 

(iii) Any other specific activities, i.e. audio tapes or 
conference/workshops, meeting requirements of new rule I 
subsections (3) (a) through (c) above. 

(b) (i) Documentation of successful completion of the ABPP 
examination may be submitted in fulfillment of 20 continuing 
education units. 

(ii) Study groups may qualify for continuing education 
if: 

(A) The psychologist submits with the continuing 
education form an explanation of the applicability of the study 
topic to the psychologist's practice in order to demonstrate the 
relevance of the study or case material and to substantiate that 
the material meets the requirements of continuing education. 

(B) The psychologist provides the specific date and time 
for each study group session submitted for continuing education 
credit. 

(C) At least three other psychologists or mental health 
professionals attend the activity. 

(D) Minutes are kept of each study group meeting and are 
available to the board of psychologists upon request. The 
minutes shall include the names of the participants present, the 
subject matter, and references which relate to any written 
material utilized. Each such group shall designate an 
individual to serve as the recorder of the minutes. The name of 
the recorder shall be noted on the continuing education form. 

(iii) Formally organized classes, with preassigned 
credit and attendance verifiable by transcript, offered under 
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the auspices of regionally accredited institutions of higher 
education that meet criteria specified in new rule I subsection~ 
(J) (a) and (b) above. 

(iv) The following professional activities that meet 
criteria specified in new rule I subsections (3) (a) and (b) 
above may be submitted in fulfillment of 10 continuing education 
units: 

(A) Presentation of meeting paper or poster presentation 
based on thorough review of the literature, and including 
theoretical ideas, with application to clinical work. 

(B) Presentation of a workshop in the field of 
psychology. 

(C) Publication of a review paper or a formal theoretical 
paper in a refereed journal in the field of psychology. 

(D) Carrying out a research project reported in 
publishable form. 

(c) For a maximum of 15 continuing education units 
personal growth activities that meet the following criteriA: 

(1) individual psychotherapy that: 
(~) is obtained in a formal setting. 
(8) conducted by a certified or licensed professional. 
(C) has a fee charged for services rendered. 
(G) is documented by stating the number of contact 

hours on the professional's letterhead. 
1 i i ) group therapy that: 
(~) has group meetings in a formal setting. 
(II) has a qualified professional for a facilitator. 
(l:) has a fee charge for services rendered. 
(:l) is documented by stating the number of contact 

hours on the professional's letterhead." 
Auth: Sec. 37-17-202, MCAi IMP, Sec. 37-17-202, MCA 

"III CONTINUING EDUCATION IMPLEMENTATION (1) One 
continuing education credit will be granted for each hour of 
participation in the continuing education activity. 

(2) A licensed psychologist must earn at least 40 
continuing education credits during two consecutive calendar 
years. Continuing education activities and courses taken after 
January 1, 1991, will be accepted by the board of psychologists. 
Continuing education credit shall be reported as follows: 

(a) Commencing on or before December 31, 1992, licensees 
with even-numbered licenses shall submit 20 hours of continuing 
education credit on their license renewals. Thereafter, 
licensees with even-numbered licenses shall submit 40 hours on 
or before December 31 of each even-numbered calendar year. 
Licensees in this category will not report continuing education 
on the odd-numbered years but must renew their licenses each 
y;ar. 

(b) commencing on or before December 31, 1993, licensees 
with odd-numbered licenses shall submit 40 hours continuing 
education credit on or before December 31 of each odd-numbered 
calendar year. Licensees in this category will not report 
continuing education on the even-numbered years but must rene;; 
their licenses each year. 

(c) No continuing education is required for licensees 
licensed less than one full calendar year on their first 
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reporting date. Licensees licensed less than two full calendar 
years, on the first reporting date shall submit 20 hours of 
continuing education. 

(d) All licensed psychologists must submit to the board 
on the appropriate year's license renewal, a report summarizing 
their continuing education activities. The board will review 
these reports prior to April 30 of the subsequent year and 
notify the licensee regarding hisfher noncompliance. Licensees 
found to be in noncompliance with the requirement will be asked 
to submit to the board for approval, a plan to complete the 
continuing education requirements for licensure. Prior to the 
next consecutive year's license renewal deadline, those 
licensees who were found to be in noncompliance will te formally 
reviewed to determine their eligibility for license renewal. 
Licensees, who at this time have not complied with continuing 
education requirements, will not be granted license renewal 
until they have fulfilled the board-approved plan to complete 
the requirements. Those not receiving notice from the board 
regarding their continuing education should assume satisfactory 
compliance. Notices will be considered properly mailed when 
addressed to the last known address on file in the board office. 
No continuing education used to complete delinquent continuing 
education plan requirements for licensure can be used to meet 
the continuing education requirements for the next continuing 
education reporting period. 

(e) If a licensee is unable to acquire sufficient 
continuing education credits to meet the requirements, he or she 
may request an exemption. All requests for exemptions will be 
considered by the board of psychologists and evaluated on an 
individual basis. 

(f) The board will randomly audit 5\ of the continuing 
education reports submitted each year. Certificates of 
completion for continuing education credits reported must be 
submitted upon request of the board." 

Auth: Sec. 37-17-202, MCA; IMf, Sec. 37-17-202, MCA 

~: Doctoral training for entry into the field is not 
considered adequate assurance of continued competence throughout 
a psychologist's career. Fulfillment of continuing education 
requirements is viewed as one necessary vehicle for maintaining 
standards of professional practice and for assuring the public 
of a high standard of psychological services. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Psychologists, Arcade Building, Lower Level, 111 North Jackson, 
Helena, Montana 59620-0407, no later than January 23, 1992. 
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4. Steven J. Shapiro, attorney, has been designated to 
preside over and conduct the hearing. 

) ' 1.' 

BOARD OF PSYCHOLOGISTS 

n v: I 6 r , · .' .· f ,. 
ANNI~ARTOS, CHIEF COUNSI''L 
DEPARr~ENT OF COMMERCE 

(/L 'L' '(1, 1/:,u.lc 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the secretary of State, December 16, 1991. 

,, 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment and repeal of rules 
implementing HB 479 (Ch. 25, 
1991 Laws of Montana) author
izing the Board of Investments 
to allow non-profit 
corporations to qualify for 
in-state investment of state 
funds, and proposed adoption 
of a new rule implementing SB 
26 (Ch. 589, 1991, Laws of 
Montana) authorizing an incen
tive to financial institutions 
for small business loan parti
cipation 

TO: All Interested Persons: 

NOTICE OF PUBI.IC HF.ARTNG 0~ 
PROPOSED AMENDMENT 
OF 8.97.1410 COMMERCIAL AND 
MULTI-FAMILY LOAN PROGRAMS
GENERAL REQUIREMENTS, 8.97. 
1411 COMMERCIAL AND MULTI
FAMILY LOAN PROGRAMS -
TERMS AND LOAN LIMITS, 8.97. 
1412 COMMERCIAL AND MULTI
FAMILY LOAN PROGRAMS -
OFFERING CHECKLIST, REPEAL 
OF 8.97.1501 INVESTMENT 
POLICY, CRITERIA AND 
PREFERENCES INTEREST AND THE 
PROPOSED ADOPTION OF NEW 
RULE I INCENTIVE TO 
FINANCIAL INSTITUTION FOR 
SMALL BUSINESS LOAN 
PARTICIPATION 

1. On January 17, 1992, from 9:00a.m. to 11:00 a.m., a 
public hearing will be held in the conference room of the 
Board of Investments, 555 Fuller Avenue, Helena, Montana, to 
consider the proposed amendment and repeal of the above
stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.97,1410 COMMERCIAL AND MQLTI-FAMILX LOAN PROGRAMS -
GENERAL REQUIREMENT (1) through (10) will remain the same. 

(11) A loan for refinancing purposes will be considered 
in conjunction with, but not limited to, a physical expansion 
and rehabilitation. For purposes of this rule, physical 
expansion means at least 15 percent of the loan proceeds will 
be used for improvements to the property. If a loan is IDijde 
to a non-profit corporation for refinancing purposes. howeveL 
at least 15 percent of the loan proceeds must be used for 
improvements to the property. 

(12) through (16) will remain the same." 
Auth: sec. 17-6-308, 17-6-324, MCA; IM£, Sec. 17-5-1504, 

17-5-1521, 17-6-211, 17-6-315, 17-6-324, MCA 

"8.97,1411 LOAN PROGRAMS FOR COMMERCIAL ldfB MYLTI-FAMILY 
AND NON-PROFIT CORPORATIONS - TERMS AND LOAN LIMITS (1) will 
remain the same. 

(2) The maximum loan-to-value ratio will be based upon 
the lower of the appraised value, market value or 
cost/purchase amount. The maximum loan-to-value ratio applies 
to the following types of collateral: 
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(a) through (i) will remain the same. 
(3) h-l&a~-~reeme~~-m~s~-ee~~a~~-~he-~lrew~~~~fted 

a~-~~-~~~m~--WFhe~~a~ee~s-s~all-~-l~able-~P-an 
~~~-ee-pay-a~y;tef~~ney~~~-~~~-~he-prem~S&Py-~~~e 
~~w~~~s~a~~~-a~y-pre¥~io~-of~~~a~a-law-w~~~-we~ld 
~~~~-~he~Pa~eeps-oP-a~y-o~he~-obl~~-frem-liab~l~~y-o£ 
s~~~fieieney~u In addition to (2) Cal through Cil aboveL 
for each $35.000 loan made to a non-profit corporation 
purchased by the board, one new private-sector job related to 
economic development must be created. This new private-sect~~ 
job must pay at least 100 percent of the average wage as 
g~~rxmined by the quarterly statistical report published qy 
the Montana Department of Labor. 

Lgl__lf the iob pays more than the average wage. job 
~redit will be allowed for each 25 percent increment above the 
average wage to a maximum of two jobs; and 

(bl If the job pays less than the average wage. job 
credit will be allowed for each 25 percent increment below the 
f!VE'!:(!qg_ wage. 

(c) In order to qualify for this program, a job created 
by the borrower by use of loan proceeds. must be for a salary 
or wage that is equal to or greater than the minimum wage 
QrovJg~or in section 39-3-409-<-_!1(.:A_." 

Auth: Sec. 17-5-1053, 17-5-1521, 17-6-308, 17-6-324, 
MCA; Jl1f', Sec. 17-5-1504, 17-5-15/.1, 17-6-211, 17-6-308, 17-G-
3:'4, MCA 

"~1412 COMMERCIAL. htfB MULTI-FAMILY. AND NON-PROFIT 
COBf'QEAIJONS LOAN PROGRAMS - OFFERING CHECKLIST (1) If the 
offering contains multi-family or commercial loans, or a loa8 
i~_non~£LQfit corporation, the sellerjservicer may be 
required to submit any of the following for underwriting: 

(a) through (q) will remain the same. 
(r) ~~her-~P~ine~~-~~~Pma~io~-as-~~~~~ the title, 

description, and annual salary of the new private-sector job 
J;"~tl<!.t~g__t_g~£Q..tl.Q.!J)i£.._Qevelopment; 

12l___gihg£-D~Ltin~nt_information as required. 
(2) through (2) (n) will remain the same.H 
Auth: Sec, 17-6-308, 17-6-324, MCA; IMP, Sec. 17-6-304, 

17-6-305, 17-6-308, 17-6-314, 17-6-324, MCA 

"~7.1501 INVESTMENT POLICY, CRITERIA, AND PREFERENCES 
(1) through (4) will remain the same. 
(5) The board will not fund loans to any governmental 

entity ~P-ften-pre~i~-ee~~~a~ie~. 
(6) through (8) will remain the same.H 
Auth: Sec. 17-6-308, 17-6-324, MCA; IM£, Sec. 17-6-304, 

17-6-305, 17-6-30B, 17-6-314, 17-6-324, MCA 

"§.97.1502 INTEREST RATE REDUCTION FOR LOANS TO FOR
PROFIT BORROWERS FUNDEQ FROM THE COAL TAX TRUST (1) The 
board will provide an interest rate reduction only to far
profit borrowers based on the number of jobs the loan 
generates over a two-year period. The date of the formal 
written interim or permanent loan application to the 
seller;servicer will be used as a beginning date for counting 

2 1- 1 :· 



-2548-

jobs created. The interest rate reduction shall be limited to 
a maximum loan size of ~ ~ percent of the por~ie~-ef-~he 
permanent ~ trust fund wh~~-~n~~~~-~r 
Men~~n~-i~Yeebme~~-ey-~ne-be~rd at each fiscal year end and 
calculated as follows: 

(a) through (f) will remain the same. 
(2) A joQ credit interest rate reduction may not b~ 

allowed for a iob created by the borrower using the proceeds 
of the loan for wbich the salary or wage is less than th~ 
minimum wage provided for in 39-3-409, MCA." 

Auth: 17-6-308, 17-6-324, MCA; ~ec. 17-6-304, 17-6-
308, MCA 

3- The proposed new rule will read as follows: 

"I INCENTIVe TO FINAHCIAL INSTITUTION FOR SKALL BUSIN~SS 
LOAN fARTICirATION (1) A financial institution that 
originates a small business loan for no larger than 0.05% of 
the balance of the Montana permanent coal tax trust fund at 
the end of the last completed fiscal year, is entitled to an 
additional service fee in the form of a discount equal to 0.5% 
of the board's participation in the loan." 

Auth: Sec. 17-6-211, 17-6-315, 17-6-324, MCA; ~. Sec. 
17-6-314, MCA 

~: The proposed amendment of rules and the proposed 
adoption of a new rule is to implement HB 479 (Ch. 25, Laws of 
1991) and SB 26 (Ch. 589, Laws of 1991), respectively. 
Chapter 25 and these rules expressly authorize the Board to 
allow non-profit corporations to qualify for in-state 
investment of state funds. Without these rules, no procedural 
requirements exist for making loans to non-profit 
corporations. In fact, an express regulatory prohibition 
against such loans presently exists in the current rules. 
This prohibition must be removed so the Board can comply with 
HB 479. These proposed amendMents establish loan requirements 
for non-profit corporations and enable the Board to comply 
with HB 479 (Ch. 25, 1991, LaWs Of Montana). 

Ch. 589 and the proposed new rule expressly authorize the 
board to provide an additional service fee discount to 
financial institutions that participate in loans to small 
businesses. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Mr. Dave 
Lewis, Executive Director of the Board of Investments, no 
later than January 29, 1992. 
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5. Mona Jamison, administrative counsel to the Board, 
has been designated to preside over and conduct the hearing. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

BY: vl C£ l• 1 r, ~·~tl (<. 1 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

I }! ("I ( ,?., '/({( f- . 
ANNIE k: BARTOS, RULE REVIEWER 

CPrtified to the Secretary of State, December 16, 1991. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rule relating to 
supervisors of special ed. 

To: All interested persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF ARM 
10.16.1705 

The notice of proposed agency action published in the 
Montana Administrative Register, issue number 20, page 1970, on 
october 31, 1991, is amended as follows because the required 
number of persons designated therein have requested a public 
hearing. 

1. on January 17, 1992, at 1:30 p.m., in the auditorium 
of the Scott Hart Bldg., 301 Roberts, Helena, Montana, a public 
hearing will be held to consider amending the rule pertaininq to 
supervisors of special education. 

2. The rule, as proposed to be amended, new material 
underlined, provides as follows: 

10,16.1705 SUPERVISORS OF SPECIAL EDUCATION TEACHERS 
(1) supervisors of special education teaching personnel 

must have a Class III administrator's certificate with A 
principal's endorsement or a supervisor's endorsement in special 
education. 

(AUTH: Sec. 20-7-402, 20-7-403, MCA; IMP: 20-7-402, 20-7-
403, MCA) 

3. The rule is proposed as the result of a complaint filed 
with the Office of Public Instruction. Specifically, the 
complaint alleqed that ARM 10.16.1705 is not implemented as it 
is currently written. 

4. Interested persons may submit their data, views or 
arguments, either orally or in writinq, at the hearing. Written 
testimony may be submitted to the Office of Public Instruction, 
Room 106, State Capitol, Helena, Montana 59620, no later than 
5:00 p.m. on January 24, 1992. 

5. An official of the Legal services Unit, Office of 
Public Instruction, has been desiqnated to preside over and 
conduct the hearing. 

Nancy K nan 
Superintendent 
Office of Public Instruction 

certified to the secretary of state December 16, 1991. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 10.16.1314 

NOTICE OF PROPOSED AMEIIDMENT 
OF ARM 10.16.1314 

NO PUBLIC HEARING CONTEMPLATF.D 

To: All interested persons 

1. On January 27, 1992, the Superintendent of Public 
Instruction proposes to amend Rule 10.16.1314. 

2. The rule effective through June 30, 1991 was temporary 
and is hereby deleted. The rule, as proposed to be amended, new 
material underlined, deleted material interlined, provides as 
follows. Full text of the rule is located at pages 10-2~5.1 

through 10-245.5, ARM. 

10. 16.1314 FORMULA FOR SPECIAL EDUCATION TUIT!ON RATES 
·fEFFEC'l'IVE JUL¥- 1, 1990*) ( 1) The following formula shall be 
used by school districts to calculate maximum special education 
tuition rates. The source of data shall be the immediate past 
prior year trustees annual financial F~ summary. afld pupil 
data reports, and the school accreditation fall report of 
student enrollment used fer t~e current year ~ud~et. 

far 'fi'le ealeulatien ef special edueatieR tuitieR a~-the 
ltinaer~arten, elemeAtar) ami l'li~R se~eel -lc•,•els shall !1-ffi=-9*eeecl 
ti'le actual casts iAeurred. 

(~) lA ti'le e'ieAt ti'lat the sei'lael district has a 100% 
special edueatieA enrellmeRt, tHeA ADA (avera~e daily atten 
dartee) snall 'ee used iR plaee ef MIB aAa <'•RI4 10. 16. 1312 ~at 
~)'. 'l'Re ealeulatietl praeedure sHall ~e ti'le same~1'>r 
re~ular t~ 

(e~) The maximum special education tuitiot:Lntt_e~ e±e!ll€'ntcnry 
f<3!9!lH·l-a shall be calculated as follows: 

(i) Elementary tuition 
(Al Regular tuition rate calculations ar~ determined 

~.ant to_§ection 20-9-305, MCA, and ARM 10.10. 302: 

1. Total Fund 101 Expenditures (last FY) 
2. Total Fund 114 Expenditures (last FY) 
3. Total Fund 150 Expenditures (last FY) 
4. Total (line 1 + 2 + J) 
5. A~ Enrollment (e~r£eft~¥ ~ua~e~ last FY) 
6. Line 4 divided by line 5 
7. County Equalization Revenue (last FY) 

(Revenue Code 101-2110) 
~- State Equalization Revenue (last FY) 

(Revenue Code 101-3110 and -3111) 

In 
County 

xxxxxxx 

out of 
county 

9. Sta~e Per111issi.,.e Guaranteed Tax Base for Genera 1 Fund--~ 
[Statewide mill value per elementary ANB (last FYl * ANB] 
* number of General Fund Permissive mills levied (last FY) 

* 

2 ·1 - 1 :' / 2 r, I « 1 ~·!i\R Notice No. 10-2-84 



-2552-

10. Guaranteed Tax Base Revenue for Retirement Fund 
[Statowidt mill yalue per elementary AHB Clast FYI * AHB) 
* number of Retirement Fund mills levied Clast FXl 

xxxxxxx 
~ Total (Line 7 + a + 9 ±_lQ) 
~ AHB Clast FYl 
HU. Line -1-G 11 divided by line 5 li 
~1!. Regular tuition - Elementary 

Line 6 minus line H ll 

!Bl Special Education Elementary ~~uition ~ate calcula
lli.M. 
~12.ModeratelyT handic~ rate 

(line 1~~ doubled) 
~~. Plus ERA ~ Part B flow-through per 

student rate (current year) 
4511. Mod. handic. rate (line 1~~ + 1+2) 
±&Ia. SeverelY handic~T rate 

(line 1~~ tripled) 
~li· Plus ERA ~ Part 8 flow through per 

student rate (current year) 
~ZQ. severe handic. rate (line 1~~ + 1+2) 
~~. Prof~T handicT~ rate 

(line 1~~ quadrupled) 
~~. Plus ERA IDEA Part B flow through per 

student rate (current year) 
~Zl· Prof. handic. rate (line~ £1 ·+ 2~2) 

~ Kindergarten tuition rate (bAli ~ day program) 
~~. Regular tuition (~~ line 1~~) 
~~. Mod. handic. rate (~~ line 15Z) 
~2§. Severe handic. rate (~~ line ~42) 
~42. Prof. handic. rate (~~of line 2~~) 

(ii) High school tuition 
CAl Regular tuition rate calculations are determined 

pursuant to section 20-9-312. MCA. and ARM 10.10.302. 
In Out of 
~ .l&.!.!.nll 

1. Total Fund 101 Expenditures (last FX) 
2. Total Fund 114 Expenditures (last FY) XXXXXXX 
3. Total Fund 150 Expenditures (last FX) 
4. Total (line 1 + 2 + 3) 
5. ANB Enrollment (euFFeRt FY ~udget last FX) 
6. Line 4 divided by line 5 
7. County Equalization Revenue (last FX) 

(Revenue Code 101-2110) 
8. State Equalization Revenue (last FX) 

(Revenue Code 101-3110 and -3111) 
9. Seaea PaPMiaai¥a Guaranteed Tax Base for General fUnd 

(Statewide mill value per elementary AHB Clast FX} * hNBl 

* number of General Fund Permissiye mills levied Clast FX} 
* 
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10. Guaranteed Tax Base Revenue for Retirement Fund 
[Statewide mill value per elementary ANB Clast FYI * ANBJ 
* number of Retirement Fund mills levied Clast FYl 

xxxxxxx 
~ Total (Line 7 + 8 + 9 + 10} 
~ ANB Clast FYl 
~~- Line ~ 11 divided by line ~ 1£ 
~14. Regular tuition - High School 

Line 6 minus line ~ ~ 

1a1 Special Education High School ~tuition R~ate calcula
t.i.21lli 
~~.Moderately~ handle~ rate 

(line 1~! doubled) 
~16. Plus SMA IDEA Part B flow-through per 

-- student ra~current year) 
*S17. Mod. handic. rate (line 1~2 + 14§) 
±6~. severelY handic~~ rate 

(line 1~! tripled) 
~~19. Plus EHA IDEA Part B flow through per 

student rate (current year) 
+&AQ. Severe handic. rate (line 1~~ + 1~2) 
~21. Profoundl~T handicT~ rate 

(line 1~! quadrupled) 
~22. Plus EHA IDEA Part B flow through per 

student rate (current year} 
~£2. Prof. handic. rate (line~ £1+ 2B2) 

(iii} K-12 district tuition 
(A) Regular tuition rate calculations are determined 

pursuant to ARM 10.10.302. 
(B) Special education tuition rate calculations will be 

applied to the elementary or high school regular tuition 
calculations in (A} in accordance with (i) (B) or (ii) (B). 
[• J',L'f!IOUGH ~liE ~IEII 'I'UI'l'ION CALCULA'FIOII IDEti~IFIED HI 29 5 
312 1 MCA IS EFFEC~IVE JULY 1 1 1999, ~HE FINAL S~A~B ASSIS~.·mcE 
f'G~E cu.•,RAN~BED 'FAX BASE SUBSIDY I'IH.L--110'1' BE I<IIOWtl Y~l'l'IL 'FilE 
f'GL.LOWHIG FISCAL YB,\R.] 

(d£) Nothing within the rules for calculating the maximum 
regular special education tuition rates shall prevent districts 
from agreeing to lesser rates. 
(AUTH: 20-5-305, 20-5-312, MCA; IMP: 20-5-305, 20-5-312, MCA) 

3. The rules were revised to comply with legislative 
changes resulting from HB 962 and HB 335, L. 1991. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rule changes in writing to the 
Office of Public Instruction, Room 106 1 State Capitol, Helena, 
M~ntana 59620, no later than s:oo p.m. on January 27, 1992. 

5. If a person who is directly affected by the proposed 
changes wishes to express his/her data, views and arguments 
orally or in writing at a public hearing, sjhe must make written 
request for a hearing and submit this request along with any 
written comments sjhe may have to the Office of Public Instruc-
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tion, Room 106, state Capitol, Helena, Montana 59620, no later 
than 5:00p.m. on January 27, 1992. 

6. If OPI receives requests for a public hearing on the 
proposed changes from either 10\ or 25, whichever is less, of 
the persons who are directly affected by the proposed amendment 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 

JtAt (a~!W'/fm 
Beda J. LeVit 
Rule Reviewer Superintendent 

Office of Public Instruction 

Certified to the Secretary of State December 16, 1991. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal, and 
transfer of rules relating 
to special education budgets 

TO: All interested persons 

NOTICE OF THE PROPOSED 
AMENDMENT, REPEAL AND 
AND TRANSFER OF 
RULES RELATING TO SPECIAL 
EDUCATION BUDGETS 

NO PUBLIC HEARING CONTEMPLATED 

1. On January 27, 1992, the Superintendent of Public 
Instruction proposes to amend, transfer and repeal rules 
pertaining to special education budgets. 

2. The rules, as proposed to be amended, new material 
unde~elined, deleted material inte~elined, provide as follows. 
Full text of the ~eules is loc~ted nt p~q~s 10-256 through 10-
258, ARM. 

10.16.2101 DEFINITIONS SPECIAL·F,iDUCA'fW!'I-~ (l) ~pecial 
Educgtion P~~ I~ ~ student who spends less than half h+s 
time in the ~eogular program and the balance of h+s the time in 
school in the speci.1l education progr,-,m, he shall be considered 
a full-time speci<Jl pupil ~ an.s;! shall not be considered 
regularly enrolled for ANB purposes. If a student spends half 
or more of his tbq time 1n_§~hoo~ in the regular program and the 
balance of h>s the time in the special education prog~eam, he thG 
"'j;!!Q_goJ; shall be considered regularly enrolled for ANB purposes. 

(i'Q) l\____§tude!lt__who spends time in school in the regular 
p!Cogram while also receiving supplementary aid and services from 
'i'l\e specific r.u"'beio ef full t:if!lc special education pup-ils is 
deterf!lir.ed by usi-fl<J---€-l~s~~-tfie 
~fi-t---year. Decumentatiol'l ef tl'lis de~ 
re00eed t e '•il"-i Hil'f--and--kep-t-w-it-fttn- t-h~p<?<'i-a-±---e<Wea-t-i-or.---H-±es 
~efereAee wi lL_ll.§__fonsidere<;!_ll_r~ggJ;_u:-_ly_~n~eoU_gd stu_!:i§'nt 
for t~~riod of time . 

.U.L.Q.IJ.r.ren.l:c___j'§.E.L,_._T__he curr§'nt _yful_r refers to the fJ...§_caJ,. 
year which is in progress during b~~Q£eparation. 

(3) Ensuing Year, The ensuing year refers to the period of 
time for wh ich_!:_h<;l....h.\!\is_§_Li_~ being_p_repared. 
(AU'rH: 20-7-403, MCA; IMP: 20-7-403, MCA) 

10.16.2105 EXPANSION OR IMPLEMENTATION OF PROGRAM DURING 
A GIVEN SCHOOL -·TERM--ID-Previ-s+ens mdst fer---i'tdept-ien---ef 
~~ A district.~-q~ budgets g_mendment--\tfl<ier-&ee~ 
~-1-#3--1-M~r--a--SBhoel--~Hstr-iet----w!H-clr-mus-t to initiate or 
C'Xpand programs duleing a school term to serVe" l+aflaieapped 
children with disabilities not previously identified, pursuant 
tg_, Regular emer~y- budget~ amendment procedures mus~ 
~~e-t;--prolisions established in sections 20-9-161 and 
throl!_gh 20-9-167, MCA_,__and ARM Ti t!_g__l.Q_,__£b_QP_t.EU"_l_~ba);!te:r....2.. 

ill___l;_t:ate 21H~.cia_l_~Ji.t!~&ion_J?ilY)n<,>nts in excess of prio..£ 
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year special education revenue may be deposited in the miscel~a
neous fund for one year. pursuant to section 20-9-321. MCA. 

ill If the trustees determine that the special education 
expenditures from the revenue deposited in the miscellaneous 
fund set out in subsection (2) of this section will bQ 
continuing expenditures from the general fund for the (~t~rg~ 
the trustees shall petition the superintendent of public 
instruction for approval to add the expenditures to the current 
year's general fund budget for purposes of calculating the 
ensuing year's general fund budget, pursuant to secti2n~-~ 
147, MCA. 
(AUT!!: 20-7-403, MCA; IMP: 20-7-403, 20-9-147, 20-9-321, l-!CA) 

10.16.2106 ~Mm£ SPECIAL EDUCATION PROGRAMS PROVIDED 
BY A COOPERATIVE ill Each application for a eee~erati~ special 
education program provided by a cooperative shall be submitted 
through a single district or county superintendent. The 
appl icant,tion 6R----!*lbmission of both the bud<jet ane----pregram 
~JH-i-eatciens, '•iill shall identify the districts to be served~ a-s 
well as the projected population and easeleaas. r. 11rit-ten 
aEJFeement eJC~lainin<J fie>~ serviees ><ill be ~reviaed !lltl-9-t----ee 
9\lb!lli-ttea to the su~e:dntendef\t e-f ~ublic il'lstr~ntl---&i""Jftecl 
by all involves sehool distriets. This ~reeedlclre--a-l-se-a~ 
1oe ~__t!l!L_services l'hieh are to be provided ~-t~ 
eentraeted ser·,.iees ~ortien ef the s~eeial eaueatioR--bHdEj'O-t 
througrLtb.§'_coQD§'Ta t i v~. 
(AUT!!: 20-7-457, MCA; IMP: 20-7-403, 20-7-457, MCA) 

10. 16.2107 TRANSPORTATION FOR. SPECIAL EDUCATION C!HLDru;N 
E:f:d:!nBILI'I'Y FOR 'I'flANSPORTMWN (1) With the approval of the 
superintendent of public instruction, any special education 
child shall be eligible for resident district transportation 
wh i<>h-ehaU -be-pro.,. ided .. ·by the r<'" idf'nt d i "t r· i r•t .. wlH'n' .. pur·>Ou<mt 
to section 20-7-441, MCA. 

(a) 1\e is el'trellea in--a--spee+a-l-Wueat-ien-e+ass--e>e-pr·egrarn 
eperat·e€1-by-~i<+e~lt---en+±<i' s res if'lel'teeT 

fbt--he-4-s-enrelled in a special eaueatien elass o~e~~n!ll 
opera t ecl·· by-a-··Mon t<> ""' -<H etr-iet-et,her--4ohan-4he-€h-i-ldL.s-resident 
d-i &tiriet-t 

fe~!'ff&l-±ed-tHHie~~e·rea tuition aEJreement--i-R 
a Sfleeial eaueation elass er ~reEj'ram e~eratef'l outsiae of--tfle 
state of HontaRa, aRa 

(d) he is e~rollea under an a~~reved tuitieR aEJreemel'tt in 
a ~rivate-Blstit~:~tion. 

(2) Special student transportation for Aafl<iteawed 
children with disabilities to and from school is not an allow
able cost under the special education budget in the general 
fund. Budget authority for transportation of fiaflft±ea~ 
Children with disabilities must be established in the transpor
tation fund of the local school district and must follow the 
budgeting procedures established in the Montana SchQQlJ:i!l!'\!1e8 
ana statisties and Refe~ Accounting Manual. 

(3) Procedures for specialized transportation for children 
with disabilities is set out in sub-chapter 25 of this chapter. 
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(AUTH: 20-7-403, MCA; IMP: 20-7-403, 20-10-145, MCA) 

3, The proposed rule for transfer, ARM 10.16.2201, follows 
with proposed amendments. Full text of the rule is located at 
page 10-258, ARM. 

10.16.2110 RELATIONSHIP TO THE GENERAL FUND Altheu~h tbe 
bud9et fer a C1l The districtLe special education program ~ 
will be developed as a distinct budget, Qut ~ is felded iAte 
aRII heeelllee a part of the lllalfi-111 haa~et witheat a ·~etea le·~y 
pe!'tieR ef the districtLe total general fund budget. The 
special education budget fellewe is subject to the 5affle provi
sions of operation as Qf the general fund except for tre follow
ing instances: 

(-i:1) Funds approved to support the special education~ 
allowable costs may be expended only for special education 
purposes as approved by the superintendent of public instruction 
in accordance with the special education budgeting provisions; 

(~1) fer aeeeaRtiR' parpesee 1 a separate re,ister 1 iR 
additieR te t.Jte !el'leral flll'ld re,ieter 1 sball be ltept ~.·bish will 
p!'e'<ide aeearate il'lfermatieR re,araiR' tbe eupeftditure ef 
spesial eaaeatieR alla'A'ahle eeet~h Allewa19le eests will he 
eeRstraed te 11eaR l!'e•'efti:IB er IIBI'Iieso The trustee's annual 
report to the superintendent of public instruction will include 
provisions for reporting special education expenditures &epa
~;and 

(~!) If at year end, a school district has a halaRee left 
iR the epeeial ed~o~satieR eabfuRII ef the ,e .. eral fi!Ad after tbe 
eempletieR ef a seheel year, these maRies will he ideRtifiea sA 
the "Blld,et efta ApplieatieR fer 'l'alf l.e•,•ieeo , , " (ApplieatieA 
fer Par-eftt sf state B~aaliaatieR Aid) IIRder the etatellleRt ef 
eash ealaReee, sash fe!' reapprepriatieR iR epeeial ea~:~eatieR 
special education allowable costs expenditures do not equal or 
~xceed the amount of special education allowable cost payments 
deposited in the general fund. as indicated by the annual 
trustees financial summary. the amount of the difference will be 
considered as the end-of-year special education fund balance. 
That balance cannot be used to reduce local levies or to 
increase the distriet gperating reserve§, but must ~ be used to 
reduce the state equalization aid payment of the district _fQt 
the ensuing year. Ift these eases whe~e I! state equalization 
payments are not made received by that district in the ensuing 
~. the county superintendent will 13e Ratified te 111alte the 
adjustmel'lt withiR the county equalization payment to the 
district. 'l'he eaeh 13alaRee will he dedaetes f~elll the distriet 
share af al'ly e~Yalieatieft paymel'lt te wbieh the dietriet we~ld he 
eRti'eleda 'l'ftie eaah l!alaRee hae Re effeet eR the el!seJetiR' 
a~therity sf the seheal diet~iet. 
(AUTH: 20~9-102, MCA; IMP: 20-7-431, 20-9-303, MCA) 

4. The proposed rules for repeal follow. Full text of the 
rules is located at page 10-256, ARM. 

10.16.2102 CURRENT ANQ ENSUING YEAR 
(AUTH: 20-7-403, MCA; IMP: 20-7-403, MCA) 
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10.16.2103 SCHOOL QISTRICT BUDGET LIMITATION 
(AUTH: 20-7-403, MCA; IMP: 20-7-403, MCA) 

10.16 .. 2104 TRANSFER OF LINE ITEM AMOUNTS 
(AUT!!: 20-7-403, MCA; IMP: 20-7-403, MCA) 

5. These rules were revised or clarified to comply with 
changes resulting from legislation which affected special 
education definitions, budget amendment procedures, and general 
accounting practices. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed rule changes in writing to the 
Office of Public Instruction, Room 106, State Capitol, Helena, 
Montana 59620, no later than 5:00 p.m. on January 27, 1992. 

7. If a person who is directly affected by the proposed 
changes wishes to express his/her data, views and arguments 
orally or in writing at a public hearing, sfhe must make written 
request for a hearing and submit this request along with any 
written comments sfhe may have to the Office of Public Instruc
tion, Room lOG, State Capitol, Helena, Montana 59620, no l~tcr 
than 5:00p.m. on January 27, 1992. 

8. If OPI receives requests for a public hearing on the 
proposed changes from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed amendment; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register . 

. {ott ~fwd, 
Beda J. Lovi 
Hule Reviewer Superin endent 

office of Public Instruction 

Certified to the Secretary of State December 16, 1991. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I through.VIII dealing 
with license and operation fees 
for solid waste management 

To: All Interested Persons 

NOTICE OF PUBLIC HEARINGS 
FOR PROPOSED ADOPTION OF 

NEW RULES I - VIII 

(Solid & Hazardous Waste) 

1. on the following dates, times and locations, the 
Department will hold public hearings in Helena, Missoula and 
Billings, to consider the adoption of the above-captioned 
rules, which address the assessing and collecting of solid 
waste fees by the Department from owners or operators of solid 
waste management facilities. 

January 28, 1992, 9 a.m., in Room C209 of the Cogswell 
Building, 1400 Broadway, Helena, Montana. 

January 30, 1992, 7 p.m., in Health Building Conference 
Room, 301 West Alder, Missoula, Montana. 

February 3, 1992, 7 p.m., Petro Hall, Eastern Montana 
college, Billings, Montana. · 

Except for a few statutory exemptions found in Section 
75-10-214, MCA, everyone in Montana who operates a solid waste 
management system, as defined in Section 75-10-203(12) 1 MCA, 
is required to obtain a license from the Department and renew 
it annually. The Department provides forms for the license 
holders to file an annual report with the Department on the 
tonnage accepted by the facility, the service area and type of 
operation. Using the volume calculated and an estimated cost 
for the Department to provide one or more annual inspections 
to the facilities, the annual license fee is assessed by the 
Department on June 15 of every year. The licensees may remit 
their payments on a quarterly basis if they prefer. The 
Department requires all new license applications to be accom
panied by an "application review fee" that, again, is tied 
directly to the estimated cost to the Department to review the 
application. This cost is estimated by the Department based 
on the projected volume of the operation, and in line with the 
statement of intent attached to the authorizing legislation. 
For operations that dispose of solid waste through landfill, 
an additional volume-based fee of $0.31 per ton is assessed by 
the Department. Late fees are assessed for late payments. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The rules, as proposed, appear as follows: 

BY~E I PURPOSE (1) The purpose of this subchapter is 
to establish solid waste management system licensing require
ments and fee schedules provided for in 75-10-115, MCA. 
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1\!JTH: 75-10-115, MCA; IMP: 75-10-115, MCA 

I<UI.E I I J\!!'1'1!91\.IY_Y~ ( 1) 1\uthorl ty for rules promulgated 
in this p~i·t is provided for in 75-10-115, MCA, under which the 
department m~y establish and collect fees for the management 
and regulution of solid waste disposal. These fees may 
include: 

(a) A license application fee that reflects the cost of 
reviewing a new solid waste management system or substantial 
chnnqc to an existing facility; 

(b) An annual license renewal fee that reflects a minimal 
base fee related to the fixed costs of an annual inspection and 
license renewal based upon the following formula: 

(i) for a major facility with a planned capacity of more 
than 25,000 tons of solid waste a year, $3,500; 

(ii) for an intermediate facility with a planned capacity 
of more than 5,000 tons of solid waste a year but not more than 
25,000 tons a year, $3,000; 

(iii) for a minor facility with a planned capacity of not 
more than 5,000 tons a year, $2,500; and 

(c) A volume-based fee on solid waste disposal. 
1\UTII: 7 5-10- tl5, ~lCA; IMP: 75-10-115, MCA 

I_<I,JLE_UL._Q~I'INITIQNS Unless the context requires other
wise, in this sub-chapter the following definitions apply: 

(1) "Board" means the board of health and environmental 
sciences provided for in 2-15-2104, MCA. 

(2) •co-composting" means the simultaneous composting of 
two or more diverse waste streams. 

(3) •composting" means the controlled biological decom
position of organic solid waste under aerobic conditions. 

(4) "Department" means the department of health and 
environm<'ntal sciences pr·ovided for in Title 2, chapter 15, 
part 21, HCA. 

(5) "Dispose" or "disposal" means the discharge, injec
tion, deposit, dumping, spilling, leaking, or placing of any 
solid wast~ into or onto the land so that the solid waste or 
"llY L·onc;titU<·nt of it may £'nter the environment or be emitted 
into the air or discharged into any waters, including ground-
l.·.'ator. 

(6) "Facility" means a manufacturing, processing or 
assembly establishment; a transportation terminal, or a 
treatment, storage or disposal unit operated by a person at one 
site. This definition docs not include infectious medical 
wuste incinerators or other facilities that treat and destroy 
infectious medical waste, that are not operated far profit, and 
that are operated as part of a medical facility. 
, (?) "llouseho 1 d hazardous waste" means products commonly 
used 1n the home that due to corrosivity, ignitability, 
reactivity, toxicity, or other chemical or physical properties 
are dangerous to human health or the environment. Household 
hazardous waste includes but is not limited to cleaning, home 
maintenance, automobile, personal care, and yard maintenance 
products. 
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(8) "Household waste" means any solid waste derived from 
households, including single and multiple residences, hotels, 
and motels, crew quarters, campgrounds and other public 
recreation and public land management facilities. 

(9) "MSW composting" means municipal solid waste compost
ing and is the controlled degradation of municipal solid waste. 
This includes the composting of municipal solid waste after 
some form of preprocessing to remove non-compostable inorganic 
materials. 

(10) "Municipal solid waste landfill" means any publicly 
or privately owned landfill or landfill unit that receives 
household waste or other types of waste, including commercial 
waste, nonhazardous sludge, and industrial solid waste. The 
term does not include land application units, surface impound
ments, injection wells, or waste piles. 

(11) "Person" means an individual, firm, partnership, 
company, association, corporation, city, town, local governmen
tal entity, or any other governmental or private entity, 
whether organized for profit or not. 

( 12) "Post-consumer recycling" means the reuse of 
materials generated from residential and commercial waste, 
excluding recycling of material from industrial processes that 
has not reached the consumer, such as glass broken in the 
manufacturing process. 

(13) "Recyclables" are materials that still have useful 
physical or chemical properties after serving their original 
purpose and that can, therefore, be reused or remanufactured 
into additional products. 

( 14) "Recycling" means the process by which materials 
otherwise destined for disposal are collected, reprocessed or 
remanufactured, and reused. 

(15) "Residue" is the materials remaining after process
ing, incineration, composting, or recycling have been com
pleted. Residues are usually disposed of in sanitary land
fills. 

(16) "Resource recovery" is a term describing the 
extraction and utilization of materials and energy from the 
waste stream. The term is sometimes used synonymously with 
energy recovery. 

(17) "Resource recovery facility" means a facility at 
which solid waste is processed for the purpose of extracting, 
converting to energy, or otherwise separating and preparing 
solid waste for reuse. 

(18) "Resource recovery system" means a solid waste 
management system which provides for the collection, separa
tion, recycling, or recovery of solid wastes, including 
disposal of nonrecoverable waste residues. 

(19) "Reuse" is the use of a product more than once in 
its same form tor the same purpose; e.g., a soft drink bottle 
is reused when it is returned to the bottling company for 
refilling. 

(20) "Solid waste" means all putrescible and nonputres
cible wastes, including but not limited to garbage; rubbish; 
refuse; ashes; sludge from sewage treatment plants, water 
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supply treatment plants, or air pollution control facilities; 
construction and demolition wastes; dead animals, including 
offal; di,;cardt"d home and industrial appliances; and wood 
products or wood byproducts and inert materials. "Solid waste" 
does not rne~>n municipal sewage, industrial wastewater ef
fluents, mining wastes regulated under the mining and reclama
tion laws administered by the department of state lands, slash 
and forest debris regulated under laws administered by the 
department of state lands, or marketable byproducts. 

(21) "Solid waste management system" means a system which 
controls the storage, treatment, recycling, recovery, or 
disposal of solid waste. Such a system may be composed of one 
or more solid waste management facilities. This term does not 
include hazardous waste management systems. 

(22) •source reduction" is the design, manufacture, 
acquisition, and reuse of materials so as to minimize the 
quantity andjor toxicity of waste produced. source reduction 
prevents waste either by redesigning products or by otherwise 
chnng ing soc ict,ll patterns of consumption, use, and waste 
generation. 

(23) "Source separation" is the segregation of specific 
materials at tho point of generation for separate collection. 
Rnsi~ence~ source separate recyclables as part of a curbside 
recycling program. 

(24) "Subst<~ntlill change" means any change in the 
op~ration, ownership, or siting of a facility in which review 
by the department takes more than 8 hours. 

(25) •storagr" means the actual or intended containment 
of wastes, either on a temporary basis or for a period of 
yctt r~;. 

(26) "Transport" means the movement of wastes from the 
roint of qcneration to any intermediate points and finally to 
til•· point ot ultimilte storage or disposal. 

(27) "Treatment" means a method, technique, or process, 
i ncludi nq neutralization, designed to change the physical, 
chemical, or biological character or composition of any solid 
waste so as to neutralize the waste or so as to render it safer 
for transport, amrnable for recovery, amenable for storage, or 
redu~ed in volumP. 

(28) "Ynrd waste" means leaves, grass clippings, prun
ings, and other natural organic matter discarded from yards, 
gardens, parks, etc. 
AUTII: 7..'>::_19-:11'>, :L~_:-10-221, MCA; IMP: 75-10-115, 75-10-221, 
~lCA 

R\H•L __ _I_V __ ~.h,f>J'l,JCABILITY ( 1) Except as provided in 
75-10-214, MCA, this rule applies to any person disposing of 
solid wnste or operating or maintaining a solid waste manage
'ment system involved in the storage, treatment, recycling, 
recovery, or disposal of solid waste. 
AUTII: 7•,-tO-IJ•,, "1';-10-2?,}, MCAi IMP: ]_?_::_10-1_1_2, ]_5-10-;1.__2_1_, 
MCA 
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RULE V ANNUAL OPERATING LICENSE REQUIRED (1) Except as 
provided in 75-10-214, MCA, no person may dispose of solid 
waste or operate or maintain a solid waste management system 
after July 1, 1991 without an operating license from the 
department. The license period shall be for a base year from 
July 1 of one year through June 30 of the subsequent year. 

(a) All license holders shall file an annual report with 
the department by April 1 of each year. The report shall be 
filed on a form available from the department. 

(b) The department shall mail invoices for license 
renewal fees to license holders by June 15 of each year. 
Payment may be submitted to the department quarterly, with the 
first payment due on or before July 31 of each base year. A 
late payment charge of 10% per month, or a minimum charge of 
$10, whichever is greater, will be assessed for all fee 
payments received later than sixty (60) days after the due 
dCJte. 

{2) Renewal of license. 
(a) The department will mail application forms to renewal 

applicants. Application for renewal of a solid waste manage
ment system license shall be submitted to the department by 
April 1 of each year. Applicants failing to submit the 
relicensing application and appropriate fees within the 
specified time shall b~ subject to the provisions of 75-10-116, 
MCA. 

(b) Application for an operating license shall be 
submitted on forms supplied by the department and shall be 
accompanied by the appropriate fees as shown in Table 1, 
"Annual License Fee Schedule". 

(3) Upon payment of the transfer fee shown in Table 2, 
the department will issue a new operating license to a person 
acquiring rights of ownership, possession or operation of a 
licensed solid waste management system. Department approvals 
on operating plans are not transferable prior to licensing. 

(4) License fees will end when the department declares 
the facility "closed". The license fee will be prorated on a 
quarterly basis by the department for the year of closure. 

( 5) Except for prorated fees when the department dec lares 
a facility "closed", license fees are not refundable. 

TABLE 1. 

FACILITY 

ANNUAL LICENSE FEE SCHEDULE 
ANNUAL 

LICENSE FEE 
Major Class II Landfill 
Intermediate Class II Landfill 
Minor Class II Landfill 
Major Class III Landfill 
Minor Class III Landfill 
Major Incinerator 
Intermediate Incinerator 
Minor Incinerator 
Container System (Initial 
Each Additional Container 
Transfer Station {>10,000 

Site) 
site 
tonsjyr) 

$3,500 
3,000 
2,500 
1,000 

500 
3,500 
3,000 
2,500 

360 
50 

1,050 

DISPOSAL 
FEE/TON 

$0.31 
0.31 
0. 31 

o. 31 
0. 31 
0.31 
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Transfer Station (<10,000 tons/yr) 
Large Composter Operation 
nm~ll C~mpoRt0r Operation 

400 
1,500 

200 

'1'1\BLE ;>. LICENSE 1'RANSFER FEE 
FI\CILITY 
M~jor Cl~~~ II L~nJfill 
Intermediate Class II Landfill 
Minor Class II Landfill 
Major Class III Landfill 
Minor Cl<1st; 1 I I I",ndfi 11 
Major Incinerator 
Intermediate Incinerator 
Minor Incinerator 
Container System (Initial Site} 
Each Additional Container site 
Transfer Station (>10,000 tonstyr} 
Transfer Station (<10,000 tonstyr} 
Yard Waste Composting at Res. Rec. Fac. 
Large Composter Operation 
Small CompoGtcr Operation 
Gth0r CJ~gs 11 Matrrials 

TRANSFER FEE 
$500 

400 
300 
200 
150 
500 
400 
300 
100 

40 
400 
250 
150 
400 
250 
200 

TI\BLE 3. 
FACILITY 

1\PPLICATION REVIEW FEE SCHEDULE 
APPLICATION REVIEW FEE 

Major Class II Landfill 
Intermediate Class II Landfill 
Minor Class II Landfill 
Major Class III Landfill 
Minor Class III Landfill 
Major Incinerator 
Intermediate Incinerator 
Minor Incinerator 
Container System (Initial Site} 
Each Additional Container Site 
Transfer Station (>10,000 tons/yr) 
Transfer station (<10,000 tonstyr} 
Yard Waste Composting at Res. Rec. Fac. 
Large Composter operation 
Small Composter Operation 
Other Class II Materials 
AUTH: J5,_::_l_Q~_L?, ? .. ~::.l0-2il, MCA; IMP: 
MCA 

75-10-115, 

$10,000 
7,500 
5,000 
3,000 
2,000 

10,000 
7,500 
5,000 
1,000 

100 
7,000 
4,000 
1,000 
3,000 
1,500 
5,000 

75-10-221, 

RULE_ __ ~y_oLUME-BASED DISPOSAL FE~ ( 1) Except as 
provided for tn 75-10-214, MCA, and 1n the attached fee 
schedules, any person licensed to dispose of solid waste shall 
submit to the department an annual fee of $0.31 per ton of 
osol ld ~o:af'te received and disposed of at the licensed facility. 
This votumP-bilsed disposal fee shall be submitted to the 
department in addition to license fees subject to the same 
schedule as the license fees. 
/\UTI!: 7c,-1Q-ll';, MCA; IMP: 75-10-115, MCA 
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RULE VII DETERMINATION OF SYSTEM CAPACITY FOR FEE ASSESS
tilllii (1) The department shall, by utilizing one of the 
following methods, determine the system capacity of each solid 
waste management system for purposes of assessing fees and 
issuing licenses. 

(a) Any person owning or operating facilities that 
dispose of solid waste through landfilling or incineration 
shall submit to the department by April 1 of each year, on a 
form provided by the department, the following information: 

(i) Service areas and population of those areas; 
(ii) Total tonnage of solid waste received and disposed 

of during the previous year. Facilities that do not operate 
scales will use the following conversions to determine tonnage. 

(A) Loose refuse (residential and commercial) 300 
pounds per cubic yard; 

(B) Compacted refuse (packer truck) = 700 pounds per 
cubic yard; 

(iii) Special situations; i.e., two or more landfills 
servicing the same area and population or acceptance of out
of-district waste; 

(b) All commercial composting must be at a licensed solid 
waste managem~nt facility. For the purposes of licensing fees 
the following definitions apply: 

(i) A small composter operation must meet all the follow-
ing criteria: 

(A) under two acres active working area; 
(B) the operation must accept yard waste only; 
(C) the operation must accept less than 10,000 cubic 

yards annually; 
(D) less than 1000 tons annual production. 
(ii) A large composter operation does not meet the above 

criteria and specifically includes the following: 
(A) co-composters; 
(B) any facility that accepts sewage sludge for compost-

ing. 
(c) The storage, treatment, recycling, recovery, or 

disposal of used tires must be at a licensed solid waste 
management facility. Class III facilities that are licensed 
exclusively for tires must keep records of the number of tires 
accepted by the facility. For the purpose of fee determina
tions the following conversion factor will apply: 

(i) the average tire weighs 20 pounds. 
(d) For the purpose of fee determination, Class III solid 

waste management facilities are divided into the following 
categories: 

( i) Major facility--disposes of 1000 tons or more of 
material per year. 

(ii) Minor facility--disposes of less than 1000 tons of 
material per year. 

(e) Any person owning or operating facilities that 
dispose of Group II solid wastes through landfilling shall not 
be charged additional fees for composting operations. Compost
ing operations must be included in the facility's approved plan 
of operation. 
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AUT!l: :Z.'i::__l_Q_-11_';;_, !,'>::_lQ_::£.2_]._, MCA; IMP: 75-10-115, 75-10-22L 
l·1CI\ 

R\)l,;I':_..Y_l_I I APPLICATION REVIEW FEES - INITIAL LICENSE OR 
~UB~TANTJbJ,._ CH}INGE TO AN EXISTING FACILITY ( 1) Application 
for an initial license for a solid waste management system or 
substantial changQ to an existing solid waste management system 
may L>c• .:uhm it t:t•tl ,>t: any time during the license base yoar. 
Licenses issued during the base year shall expire at the end 
of that license base year. The applicant for initial licensing 
of a facility shall submit the appropriate fees as shown in 
Table 3, "Application Review Fee Schedule" of [RULE V]. Any 
solid waste management system that does not fit into one of the 
categories shall be assessed fees no greater than Class II 
facilities. 

(2) Application for substantial change to an existing 
solid waste management system shall be subject to the fee 
schedule established for review of new or substantially changed 
applications contained in Table 2, "Fee Schedule". 
AUTll: 7'>_:-.1 0-11:-,, 75~19.::.£.2_1, MCA; IMP: 75-10-lJ_2, 75-10-_lli, 
MCI\ 

4. The Department is proposing these rules in order to 
meet the requirements of 75-10-115, MCA and the Statement of 
Intent appended to SB 209. The concerns for public health and 
environmental cleanup costs can be avoided by full implementa
tion of the authority of the Department in its regulatory and 
licensing functions. The cost of compliance for owners and 
operators of hazardous waste management units increase. 
Failure to promulgate these rules could lead to a loss of 
primacy by the State of Montana. 

5. Interested persons may submit their data, views, or 
argurn<'nt" cotH:rrnin<J the proposed rul&s, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Patti Powell, Department of Health and 
Environmental sciences, cogswell Building, Capitol Station, 
Helena, Mont~na 59620, no later than February 3, 1992. 

DENNIS IVERSON, D1rector 

Certifi•>J to the Secretary of state _Qgcember 16. 1991 

Reviewed by: 1 .",. l /I 
'(~·, ·) {" "'-- cL (6., _, - --~-
Eleanor Parke , 1\tt.orney 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.102, 16.44.105, 
16.44.118, 16.44.120, 16.44.202, 
16.44.302-306, 16.44.610, 
16.44.804 and new rule I dealing 
with boiler and industrial 
furnace (BIF) regulations 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 
OF RULES AND PROPOSED 
ADOPTION OF NEW RULE I 

(Solid & Hazardous Waste) 

1. On January 27, 1992, at 9:00 a.m., the department 
will hold a public hearing in Room C209 of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment and adoption of the above-captioned rules. 

2. The proposed amendments would augment the Department 
of Health and Environmental sciences's regulatory authority 
under the federal Resource Conservation and Recovery Act 
(RCRA). Through prevention of interim status and the implemen
tation of the regulation requiring the complete permitting 
process of hazardous waste fueled furnaces and boilers, 
protection of public health can be assured and environmental 
cleanup costs can be avoided. 

3. The rules, as proposed to be adopted and amended, 
appear as follows (in the amanded rules, new material is 
underlined and material to be deleted is interlined): 

16.44.102 INCORPORATIONS BY REFEBENC~ (1)-(4) Remain 
the same. 

(5) As of !laPeh 15, 1991 [effective date of amendment), 
all of the incorporations by reference of federal agency rules 
listed below within the specific state agency rules listed 
below shall refer to federal agency rules as they have been 
codified in the July 1, ~ 1991 edition of Title 40 of the 
Code of Federal Regulations (CFR). References in the state 
rules to federal rules contained in Titles 49 and 33 are 
updated to the extent that they have been updated by the 
federal rules which also incorporate these rules by reference. 
For the proper edition of these rules in Titles 49 and 33, see 
the reference in Title 40 of the CFR (~ 1991 edition), 
provided in parenthesis. A short description of the amendments 
to incorporated federal rules which have occurred since the 
last incorporation by reference is contained in the column to 
the right. This rule supersedes any specific references to 
editions of the CFR contained in other rules in this chapter. 
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]{11 

109 

110 

116 

·llB 

123 

124 

126 

20?. 
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t~9eral Rule Incorporated 

1.Q _t:;f.!L=..~· ~· _ 

2G4.17(b), 2!i4.9G, 264.117, 
:'•>·1.111, 264.172 

264.72, 264.73(b)(9), 
264.76 
P~rts 264 and 266 

264.98, 264.99, 264.100, 
264.112, 264.113, 
264.117(a), 264.118, 
264.147 

~~4.112, 264.113, 264-271, 
i'-6-4 ~-r·7·2 

?70.14 - 270.23 

264.343, 264.345 

Part 264, Subpart M 

P~rts 264 and 266 

Parts 264 and 266, Appendix 
to Part 262 

Notation of Most 
Recent Changes to 
Federal Rules 

NC 

NC 

Hal!ardetts waste 
taHk systems; mis 
eellaHestiS tiHits; 
Part 264, A~~eHdi~ 
IX l!'efereHee. 
Boiler and indus
trial furnace 
(BIFl rules. 

Part 264, A~~eHdi~ 
IX l!'efereHee. BIF 
rules. 

Haeardetls waste 
~aHk-~9, MiS 
eellaHestls tiHits; 
~ret~Hd water eer 
reeti· .. e aetieH, 
Part 264, AppeHEii~ 
IX referenee. nif 
~ 

NC 

NC 

Haeardstts waste 
taHit systeMs, 111is 
eella"eetts ttHits; 
Part 264, AppeHdil< 
+*- BIF rules. 

~d-s waste 
taHk syste111s; 111is 
eellsneetts tiHits; 
Part 264, AppeHdi~ 
+*- BIF rules, 
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306 

321 

323 

331 

332 

133 

334 

351 

)52 

405 

410 

411 

412 
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Part 266, s~e~ar£s c, D, 
and--F' 

Part 264, Subpart 0; Part 
265, Subpart 0; Part 266, 
Subparts C-G tl; 265.71, 
265.72 

49 CFR 

173.300 (40 CFR 261.21) 

173.51, 173.53, 173.88 
(40 CFR 261.23) 

4 0 C F . ..,R,_,___,___,__ 

261.31 

261.32 

261.33(e) and (f) 

Part 265, Appendix v 

Part 261, Appendices I, II, 
III, and X 

Part 261, Appendices VII 
and VIII 

Part 262, the Appendix 

49 CFR . . 

Parts 173, 178, and 179 
(40 CFR 262.30) 

Part 172, Subpart E 
(40 CFR 262.31) 

Part 172, Subpart D 
(40 CFR 262.32) 

~eeh~ieal eerree 
~n---4~ 266.29. 

~eeh~ieal eerree 
tie~ i~ 266.29-. 
BIF rules. 

NC 

NC 

NC 

CerreetieH ~&r 
"''aste lis£iH':J; 
'miHii'I':J waste' 
listil"'o:JB K964, 
K965, K966, K998, 
K999, a fie! 1\091. 
NC 

Cerreetiens, ehem 
ieal aestrae'l!s 
"~meers aclded. ~S 

NC 

NC 

Cerreetie~s; ehem 
ieal aest~ 
n~meers added. NC 

~~as£e lllil'lilllil!~ 
eertifieat.ien -:Htfl
~ t!~ 

NC 

NC 

NC 
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Part 172, Subpart F 
(40 CFR 262.33) 

4 o CFR . • . 

Part 265, Subparts C and D, 
265.111, 265.114, Part 265, 
Subpart I, Part 265, Sub
part J, (except 265.197(c) 
and 265.200) 

~ 'l c FIL . . . _ [_)) SfR_. -• ...... ~ 

171.15, 171.16 1 153.203 
( •10 CFR ?(;"J .10) 

40 CFR __ , __ , _,_ 

(0 1
• ~G4.250(c), 265.352, 

26S.J8J 

~0" Part 265, Subparts B - Q, 
excluding Subpart H and 
' ' ' ' I ) • I ~_) 

702 Part 264, Subparts B - X, 
excluding Subpart H and 
264.75; Part 264, Appen
dices I, IV, V, VI, and IX 

802 264.197, 264.228, 264.258, 
265.197, 265.228, and 
:~G5.25R 

803 264.112, 264.117 - 264.120, 
265.112, 265.117- 265.120 

804 264.111 - 264.115, 264.178, 
264.197, 264.228, 264.258, 
264.280, 264.310, 264.351, 
264.143(f) (3); 264.601 -
264.603; 265.111 - 265.115, 
t&57~&7 265.197, 265.228, 
265.258, 265.280, 265.310, 
265.351, 265.381, and 
;>,;'5,404 

rt;\R :;()t. ice !~o. J (i-2-395 

NC 

llaeardelt~ ~aste 
ta11l< S} stems. p.J;; 

NC 

NC 

llaeardelt~ wa~te 
~1< system~; ele 
sltre ef l!lllrfaee 
impeltHdmeHt~. BIF 
J:'Ules. 

llaeardetJs waste 
taHk s~stems; mie
eellaHeelts t!Hits; 
AppeHdiM IM list 
ef greltHd ~ater 
meHiteri"~ par6-
met!ers. BIF 
rules. 

llazardells waste 
t:aHl< s~ stems; e 1 e 
sttre ef sltrfaee 
impetlftdmeHts. NC 

NC 

llazal"det~s waste 
taHk S)stems; mis 
eellaHeetts HHits; 
elestlre ef st~rfaee 
impet!HdmeHts. NC 
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264.117 - 264.120; 264.228, 
264.258, 264.280, 264,310, 
264.145(f) (5); 264.603; 
265.117 - 265.120, 265.228, 
265.258, 265.280, 265.310 

264.143(f) and 264.145(f) 

264.147(f), 264.147(g) 

i!64 .115 

264.151(a)-(j) 

Uiseellaneeus 
~ NC 

eer~erate ~uaraH 
tee laH~ua~e. NC 

Cerperate ~ueran 
tee laH~uage. HQ 

NC - Refers to no change in the material which is being 
incorporated by reference from the time of the last 
formally noticed incorporation by reference. 

(6) Remains the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.105 TEMPORARY PERMITS <INTERIM STATUS) 
(1)-(5) Remain the same. 
(6) Interim status terminates: 
(a)-(c) Remain the same. 
(d) (For owners or operators of each incinerator facil

ity which has achieved interim status prior to November 8, 
~) interim status terminates on November 8, 1989, unless the 
owner or operator of the facility submits a Part B application 
for an HWM permit for an incinerator facility by November 8, 
1986. 

(e) (For owners or operators of any facility - other than 
a land disposal or an incinerator facility - which has achieved 
interim status prior to November 8, 1984) interim status ter
minates on November 8, 1992, unless the owner or operator of 
the facility submits a Part B application for an HWM permit for 
the facility by November 8, 1988. 
AUTH: 75-10-404; 75-10-405, MCA; IMP: 75-10-405, 75-10-406, 
MCA 

16.44, 118 MINOR MODIFICATIONS OF PERMITS: TEMPOR}t.RY 
AUTHORIZATIONS FOR MOPIF!CATIONS; AND AUTHQRIZATIONS FOR 
MANAGEMENT Of NEWLY IDENTIFIED WASTES ( 1)- ( 2) Remain the 
same. 

(3) The permittee is authorized to continue to manage 
wastes newly listed or identified as hazardous under sub
chapter 3 of this chapter, or to manage hazardous waste in 
units newly regulated as hazardous waste management units, if 
he ep she: 

(a) the unit was in existence as a hazardous waste 
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facility with respect to the newly listed or characterized 
waste on th0 effective date of the final rule listing or 
identifyin•J the wac,tc or regulating the unit (refer to the 
"existing facility" definition in ARM 16.44.202 and the 
~'gl(j,:;ting_QJ:_ in existence" definition of ARM 16.44. 306~1); 

(b) ~hg_~ermittee submits a request for a modification 
under section (1) of this rule (whether the modification is a 
minor moclific<~tion or not) on or before the date on which the 
waste QL_\JJlA.t becomes subject to the new requirements~f-t,ft-i-,. 
chapter; 

(c) the per~tte~ is in compliance with the standards of 
ARM 16.44.609 and 40 CFR part 266 <incorporated by reference 
in __ll EJL1 §_~H_,)..Q.§J_ i 

(d) in the case of modifications which are not minor 
modifications under section (1), the permittee also submits a 
complete permit modification request under ARM 16.44.116 within 
180 days after the effective date of the new rule or rule 
amendment listing or identifying the waste. or subjecting the 
y DJ t_ j;Q_!ll'l~ _ _r.gg__u i rements under this chapter; and 

(e) in the case of land disposal units, the permittee 
certifies that such unit is in compliance with all applicable 
ARM 16. 4-1 .f>09 groundwater moni taring and financial respon
sibility requirements on the date 12 months after the effective 
date of the rule identifying or listing the waste as hazardous~ 
Q!'~t::'i'.9!d.ULt_i_]_lg __ t):l_g_1mi t as_g__Jjazardous waste management unit. 
If the owner or operator fails to certify compliance with these 
requirements, he or she shall lose authority to operate under 
this s0ction. 
fllJT!I: 7S-IO-,\O'i, MCA; IMP: 75-10-405, 75-10-406, MCA 

.l§~ti_,_l_2_Q_(;ONTENTS OF PART B (1) Remains the same. 
(2) Except as provided in ARM 16.44.701, the following 

information must be submitted by an applicant in a Part B ap
plication: 

(a) Rcm~ins the same. 
(b) the owners or operators of specific types of HWM fa

cilities must describe the nature, design operation and mainte
nance of such facilities and must include the items of specific 
information applicable to such facilities listed in 40 CFR 
270.15 through~ 270.23. 

( 3) The department hereby adopts and incorporates by ref
erence 40 CFR 270.14 through 270.23. The correct CFR edition 
io. list<'<! in fiRM 16.44.102. 

(a)-(h) Remains the same. 
ill 40 CFR 270.22 is a federal agency rule setting forth 

permit information requirements relating to the nature. design 
operatio~ __ Qnd maintenance of boilers and industrial furnaces 
whi~h_gyrn hazardous wasteL 
' (i)-(j) Remnin the same but are renumbered (j)-(k). 
!\UTI!: 7':,-10-411">, MCA; IMP: 75"-10-405, 75-10-406, MCA 

H----11,?..Q2 ___ Qfd'J.tU_T.Jj).J:lli In this chapter, the following 
terms shall have the meanings or interpretations shown below: 

(1)-(10) Remain the same. 
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il.ll "Carbon regeneration unit" means anv enclosed 
thermal treatment device used to regenerate spent activated 
carbon. 

(11)-(49) Remain the same but are renumbered (12)-(50). 
-f5-Gtl.2.ll "Incinerator" means afl ~enclosed device~ 
.L91 ~ ~ controlled flame combustion~ ~ 

neither meets the criteria for classification as a boiler~ 
sludge dryer. or carbon regeneration unit. nor is listed as an 
industrial furnace; or 

_(_Qj_ meets the definition of infrared incinerator or 
plasma arc incinerator. 

(51)-(52) Remain the same but are renumbered (52-53). 
f5-3-t-..!..lll "Industrial furnace" means any of the following 

enclosed devices that are integral components of manufacturing 
processes and that use eef'l1;rolled flame de·t'iees thermi;il 
treatm~ to accomplish recovery of materials or energy: 

(a) -(j) Remain the same. 
(k) combustion devices used in the recovery of sulfur 

values from spent sulfuric acid; ftfld 
(1) halogen acid furnaces IHAFsl for the production of 

acid from halogenated hazardous waste generated by chemical 
production facilities where the furnace is located on the site 
of a chemical production facility. the acid product M!L_g 
halogen acid content of at least 3%. the acid product is used 
in a manufacturing process. and, except for hazardous waste 
burned as fuel. hazardous waste fed to the furnace has a 
minimum halogen content of 20% as-generated; and 

(1) remains the same but is renumbered (m). 
(54)-(55) Remains the same but is renumbered (55)-(56). 
l21.l "Infrared incinerator" means any enclosed device 

that uses electric powered resistance heaters as a source of 
radiant heat and which is not listed as an industrial turnace. 

(56)-(B4) Remain the same but are renumbered (5B)-(B6) . 
.ffi'Zl "Plasma arc incinerator" means any enclosed device 

using a high intensity electrical discharge or arc as a source 
of heat and which is not listed as an industrial furnace. 

(85)-(95) Remain the same but are renumbered (88)-(98). 
1m._ "Sludge dryer" means any enclosed thermal treatment 

device that is used to dehydrate sludge and that has a maximum 
total thermal input. excluding the heating value of the sludge 
itself, of 2. 500 Btu/lb of sludge treated on a wet-weight 
basis. 

(96)-(125) Remain the same but are renumbered (100)
( 129). 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.302 DEFINITION OF WASTE (1)-(3) Remain the same. 
(4) The following materials are inherently waste-like 

when they are recycled in any manner: 
(a) Remains the same. 
(b) secondary materials fed to a halogen acid furnace that 

exhibit a characteristic of a hazardous waste or are listed as 
a hazardous waste in ARM 16.44.330 through 16.44.333, e~ 
for brominated material that meets the following criteria: 
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lil_The material must contain a bromine concentration of 
9LMast _ _12j;_;_ and 

Ciil The material must contain less than a total of 1% of 
toxic organic compounds listed in ARM 16.44.352(1) (b); and 

liiil_The material is processed continually on-site in the 
b_a_l_g_ggrug;jcl Ju.rnace via direct convevance !hard piping). 

fb)_tgl_ wastes added to this list by the department such 
as: 

(i)-(ii) Remain the same. 
(C,)-(6) Rem~in the same. 

Al'TII: 7~,-!0--104, 75-10-405, MCA; IMP: 75-10-405, MCA 

1§.~ 4 4 --~Q]~J2EFlNITION OF HAZARDOUS WASTE ( 1)- ( 2) Remain 
the same. 

(J) (~)-(b) (i) Remain the same. 
(ii) wastes from burning any of the materials exempted 

from regulation under ARM 16.44.306(1) (c) (v) through 
~-ixt-l.,i Ul.. 

(4) Remains the same. 
AUTH: 75-l0-404, 75-10-405, MCA; IMP: 75-10-403, 75-10-405, 
11CA 

19 .. ~1_L_304 EXCLUSIONS (1) (a)-(k) Remain the same. 
l!L_wh~D used as a fuel. coke and coal tar from the iron 

and steel industry that contains or is produced from decanter 
tank tar sludge. EPA Hazardous Waste 1<087. The process of 
~ucing coke and coal tar from such decanter tank tar sludge 
Jn_ i! ___ <;;Q]<:•LQ.Y.§n is likewise excluded from regulation. 

(2)-(a) Remains the same. 
(b) fly ash waste, bottom ash waste, slag waste, and flue 

gas emission control waste generated primarily from the combus
tion of coal or other fossil fuels. except as provided by 40 
£fB~6.ll2 !incorporated by reference in ABM 16.44,3061511 fat 
f~£~11t1gp that burn or process hazardous waste; 

(c) Remains the same. 
(d) waste from the extraction, beneficiation and proces

sing of ores and minerals (including coal~), inel~din9 phos
phate rock and overburden from the mining of uranium ore~ 
~~-~vided by 40 CFR 266.112 <incorporated by reference 
in ARM 16.44.30EU5ll for facilities that burn or process 
bazardmu;_;,;Est~- For purposes: of this: exclusion, beneficia
tion of ores and minerals is restricted to the following 
activities: crushing; grinding; washing; dissolution; crystal
lization; filtration; sorting; sizing; drying; sintering; 
pelletizing; briquetting; calcining to remove water and/or 
carbon dioxide; roasting, autoclaving, and/or chlorination in 
preparation for leaching (except where the roasting {and/or 
autoclaving and/or chlorination)fleaching sequence produces a 
tinal or intermediate product that does not undergo further 
beneficiation or processing); gravity concentration; magnetic 
separation; electrostatic separation; flotation; ion exchange; 
solvent extraction; electrowinning; precipitation; amalgama
tion; and heap, dump, vat, tank, and in situ leaching. For the 
purposes of this exclusion, waste from the processing of ores 
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and minerals will include only the following wastes, until the 
department further modifies this rule after EPA completes a 
report to congress and a regulatory determination on their 
ultimate regulatory status: 

(i)-(xx) Remain the same. 
(e) cement kiln dust waste. except as provided by 40 CFR 

266.112 <incorporated by reference in ARM 16,44 .306(5)) f2r 
facilities that burn or process hazardous waste; 

(f)-(j) Remain the same. 
(3)-(5) Remain the same. 

AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-403, 75-10-405, 
MCA 

16.44. 305 SPECIAL REQUIREMENTS FOR COUNTING HAZARDOUS 
WASTES (1)-(a) Remain the same. 

(b) must include all hazardous waste that is subject to 
regulation under this chapter, including wastes regulated under 
ARM 16.44.306(2) and (3) and 40 CFR Part 266, subparts c, &, 
and F ~ (incorporated bY reference in ARM 16.44.306(4) AilQ 
l2.lJ; 

(c)-(e) Remain the same, 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.306 REQUIREMENTS FOR RECYCLABLE MATERIALS 
(1) (a) Hazardous wastes that are recycled will be known 

as "recyclable materials". 
(b) The following recyclable materials are not subject 

to the requirements of this rule but are regulated under 
subparts C through 6 H of 40 CFR Part 266 and all applicable 
provisions in subchapters 1, 8, and 9 of this chapter: 

(i) Remains the same. 
( ii) hazardous wastes burned for energy recovery in boil

ers and industrial furnaces that are not regulated under sub
part 0 of 40 CFR Part 264 or subpart 0 of 40 CFR Part 265 (sub
part B H, 40 CFR Part 266); 

(iii)-(v) Remain the same. 
(c) The following recyclable materials are not subject 

to regulation under this chapter: 
(i)-(vi) Remains the same. 
( .. ii) eelte and eeal tar fret~~ iren and steel ifld'!stry that 

eentaine ha2arde~s waste frem the iren af!d s~eel pteduetien 
preeess; 

(viii)-(ix) Remain the same but are renumbered (vii)
(viii). 

(2)-(4) Remain the same. 
l2.l The department hereby adopts and incorporates by 

reference subpart H of 40 cfR part 266. except for the defini
tion of "existing or in existence" set forth in 40 CFR 
~66.10J(al (ll<iil. and appendices I through X of 40 CFR pa~ 
266. For the purposes of ARM 16.44,306Cll lbl Ciil and of this 
section, "existing or in existence" means a boiler or indus
trial furnace thaLJ@s in operation burning or processing 
hazardous waste on or before august 21. 1991; facilities for 
which construction to burn or process hazardous waste had 
commenced. but which were not in operation. as of that date do 
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not quality for interim status. Subpart H of 40 CFR part 26§ 
is a federal__Qqency rule which addresses the burning of 
hazardous w~sta in boilers and industrial furnaces. Appendices 
I through X of 40 CFR part 266 contain materials which supple
~~D~~_rER_2-art 266. subpart H. A copy of these provisions 
QL.!IJl_y_Qorti.QIJ_j:..!g~roof may be obtained from the solid ang 
hazardous waste bureau. Department of Health and Environmental 
~cigQ~asL~QQgswell Building, Helena. MT 59620, 
1\UTII: 75-10-405, MCA; IMP: 75-10-405, MCA 

H' ... ).\. f, J Q_. __ S:_H,.~J:LGES DURING TEMPORARY PERMITTI~NTERD1 
,?_IbT\.!~1 ( 1) (a)- (e) Remain the same. 

1fl addition of newly regulated units for the treatment, 
storage, or disposal of hazardous waste if the owner or 
operator submits a revised part A permit application on or 
before the date on which the unit becomes subject to the new 
reguj_rel!l§.!J.tE.... 

(2) (a)-(f) Remain the same. 
_Lg_l addition of newly regulated units under section 

..Llll.f_L_gf this rule, 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

!6-44~~4 COST ESTIMATE FOR FACILITY CLOSURE 
(1)-(4) Remain the same. 
(5) The department hereby adopts and incorporates herein 

by reference 40 CFR 264.111 through 264.115, 264.178, 264.197, 
264.228, 264.258, 264.280, 264.310, and 264.351, and 264.601 
through 264.60J, and all of the corollary sections for interim
status facilities: 40 CFR 265.111 through 265.115, 265.197, 
265.228, 265.258, 265.280, 265.310, 265.351, 265.381, and 
265.404. The correct CFR edition is listed in ARM 16.44.102. 
40 CFR 264.111 through 264.115 and 265.111 through 265.115 are 
federal agency rules setting forth general closure requirements 
applicable to all hazardous waste management facilities. 40 CFR 
264.178, 264.197, 264.228, 264.258, 264.280, 264.310, 264.351, 
and 264.601 through 264.603, end 265.178, 265.197, 265.228, 
265.258, 265.280, 265.310, 265.351, 265.381 and 265.404 are 
federal agency rules setting forth specific closure require
ments for different types of hazardous waste management units 
and address closure of permitted container storage areas, clo
sure of tanks, closure of surface impoundments, closure of 
waste piles, closure of land treatment units, closure of 
landfill:;;, incinerator closure, interim status thermal treat
ment unlt closure, interim status chemical, physical and 
biological treatment unit closure, and closure of permitted 
miscellaneous units. The department also hereby adopts and 
incorporates herein by reference 40 CFR 264.143(f) (3), which 
is a federal ;,gency rule pertaining to a letter by a chief 
tinancial officer, a report of a certified public accountant 
on financial statements, and a report by the certified public 
accountant regarding data in the letter by the chief financial 
officer. A copy of all of these sections, or any part there
of, may be obtained from the Solid Waste Management Bureau, 
Department of Health and Environmental Sciences, Cogswell 
Building, llelcna, Montana, 59620. 
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AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

RULE I PERMITS FOR BOILERS AND INPUSTRIAL FURNACES 
BURNING HAZARDOUS WASTE (1) Owners and operators of new 
boilers and industrial furnaces (those not operating under the 
interim status standards of 40 CFR 266.103) are subject to 
sections (2) through (6) of this rule. Boilers and industrial 
furnaces operating under the interim status standards of 40 CFR 
266.103 are subject to section (7) of this rule. 

(2) A permit for a new boiler or industrial furnace shall 
specify appropriate conditions for the following operating 
periods: 

(a) Pretrial burn period. For the period beginning with 
initial introduction of hazardous waste and ending with 
initiation of the trial burn, and only for the minimum time 
required to bring the boiler or industrial furnace to a point 
of operational readiness to conduct a trial burn, not to exceed 
720 hours operating time when burning hazardous waste, the 
department must establish in the pretrial burn period of the 
permit conditions, including but not limited to, allowable 
hazardous waste feed rates and operating conditions. The 
department may extend the duration of this operational period 
once, for up to 720 additional hours, at the request of the 
applicant when good cause is shown. The permit may be modified 
to reflect the extension according to ARM 16.44.118(1). 

(i) Applicants must submit a statement, with part B of 
the permit application, that suggests the conditions necessary 
to operate in compliance with the standards of 40 CFR sections 
266.104 through 266.107 during this period. This statement 
should include, at a minimum, restrictions on the applicable 
operating requirements identified in 40 CFR 266.102(e). 

( ii) The department will review this statement and any 
other relevant information submitted with part B of the permit 
application and specify requirements for this period sufficient 
to meet the performance standards of 40 CFR sections 266.104 
through 266.107 based on engineering judgment. 

(b) Trial burn period. For the duration of the trial 
burn, the department must establish conditions in the permit 
for the purposes of determining feasibility of compliance with 
the performance standards of 40 CFR sections 266.104 through 
266.107 and determining adequate operating conditions under 40 
CFR 266.102(e). Applicants must propose a trial burn plan, 
prepared under section (3) of this rule, to be submitted with 
part B of the permit application. 

(c) Post-trial burn period. 
(i) For the period immediately following completion of 

the trial burn, and only for the minimum period sufficient to 
allow sample analysis, data computation, and submission of the 
trial burn results by the applicant, and review of the trial 
burn results and modification of the facility permit by the 
department to reflect the trial burn results, the department 
will establish the operating requirements most likely to ensure 
compliance with the performance standards of 40 CFR sections 
266.104 through 266.107 based on engineering judgment. 

(ii) Applicants must submit a statement, with part B of 
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the application, that identifies the conditions necessary to 
operate during this period in compliance with the performance 
standards of 40 CFR sections 266.104 through 266.107. This 
statement should include, at a minimum, restrictions on the 
operating requirements provided by 40 CFR 266.102(e), 

(iii) The department will review this statement and any 
other relevant information submitted with part B of the permit 
application and specify requirements for this period sufficient 
to meet the performance standards of 40 CFR sections 266.104 
through 266.107 based on engineering judgment. 

(d) Final permit period. For the final period of opera
tion, the department will develop operating requirements in 
conformance with 40 CFR 266.102(e) that reflect conditions in 
the trial burn plan and are likely to ensure compliance with 
the performance standards of 40 CFR sections 266.104 through 
266.107. Based on the trial burn results, the department shall 
make any necessary modifications to the operating requirements 
to ensure compliance with the performance standards. The 
permit modification shall proceed according to ARM 16.44.116. 

(3) The trial burn plan must include the following 
information. The department, in reviewing the trial burn plan, 
shall evaluate the sufficiency of the information provided and 
may require the applicant to supplement this information, if 
necessary, to achieve the purposes of this section: 

(a) An analysis of each feed stream, including ha~ardous 
waste, other fuels, and industrial furnace feed stocks, as 
fired, that includes: 

(i) heating value, levels of antimony, arsenic, barium, 
beryllium, cadmium, chromium, lead, mercury, silver, thallium, 
total chlorine/chloride, and ash; 

(ii) viscosity or description of the physical form of the 
feed stream; 

(b) An analysis of each hazardous waste, as fired, 
including: 

(i) An identification of any hazardous organic con
stituents listed in ARM 16.44.352(1)(b), that are present in 
the feed stream, except that the applicant need not analy~e for 
constituents listed in ARM 16.44.J52(1)(b) that would reason
ably not be expected to be found in the hazardous waste. The 
constituents excluded from analysis must be identified and the 
basis for this exclusion explained. The analysis must be 
conducted in accordance with analytical techniques specified 
in "Test Methods for Evaluating Solid Waste, Physical/Chemical 
Methods" (incorporated by reference in ARM 16.44.351), or their 
equivalent. 

(ii) An approximate quantification of the hazardous 
constituents identified in the hazardous waste, within the 
precision produced by the analytical methods specified in "Test 
"Methods for Evaluating Solid waste, Physical/Chemical Methods", 
or other equivalent. 

(iii) A description of blending procedures, if applicable, 
prior to firing the hazardous waste, including a detailed 
analysis of the hazardous waste prior to blending, an analysis 
of the material with which the hazardous waste is blended, and 
blending ratios. 
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(c) A detailed engineering description of the boiler or 
industrial furnace, including: 

(i) manufacturer's name and model number of the boiler 
or industrial furnace; 

(ii) type of boiler or industrial furnace; 
(iii) maximum design capacity in appropriate units; 
(iv) description of the feed system for the hazardous 

waste, and, as appropriate, other fuels and industrial furnace 
feedstocks; 

(v) capacity of hazardous waste feed system; 
(vi) description of automatic hazardous waste feed 

cutoff system(s); 
(vii) description of any air pollution control system; 

and 
(viii) description of stack gas monitoring and any pollu

tion control monitoring systems. 
(d) A detailed description of sampling and lllonitoring 

procedures including sampling and monitoring locations in the 
system, the equipment to be used, sampling and monitoring 
frequency, and planned analytical procedures for sample 
analysis. 

(e) A detailed test schedule for each hazardous waste for 
which the trial burn is planned, including date(s), duration, 
quantity of hazardous waste to be burned, and other factors 
relevant to the department's decision under section (2) (b) of 
this rule. 

(f) A detailed test protocol, including, for each hazard
ous waste identified, the ranges of hazardous waste feed rate, 
and, as appropriate, the feed rates of other fuels and in
dustrial furnace feedstocks, and any other relevant parallleters 
that may affect the ability of the boiler or industrial furnace 
to meet the performance standards in 40 CFR sections 266.104 
through 266.107. 

(g) A description of, and planned operating conditions 
for, any emission control equipment that will be used. 

(h) Procedures for rapidly stopping the hazardous waste 
feed and controlling emissions in the event of an equipment 
malfunction. 

(i) Such other information as the department reasonably 
finds necessary to deterllline whether to approve the trial burn 
plan in light of the purposes of this section and the criteria 
in section (2) (b) of this rule. 

(4) Trial burn procedures. 
(a) A trial burn must be conducted to demonstrate 

conformance with the standards of 40 CFR sections 266.104 
through 266.107 under an approved trial burn plan. 

(b) The department shall approve a trial burn plan if it 
finds that: 

(i) The trial burn is likely to determine whether the 
boiler or industrial furnace can meet the performance standards 
of 40 CFR sections 266.104 through 266.107; 

(ii) The trial burn itself will not present an imminent 
hazard to human health and the environment; 

(iii) The trial burn will help the department to determine 
operating requirements to be specified under 40 CFR 266.102(e); 
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and 
( iv) The information sought in the trial burn cannot 

reasonably be developed through other means. 
(c) The applicant must submit to the department a cer

tification that the trial burn has been carried out in accor
dance with the approved trial burn plan, and must submit the 
results of ~11 the determinations required in section (3) of 
this rule. This submission shall be made within 90 days of 
completion of the trial burn, or later if approved by the 
department. 

(d) All data collected during any trial burn must be 
submitted to the department following completion of the trial 
burn. 

(e) All submissions required by this section must be 
certified on behalf of the applicant by the signature of a 
person authorized to sign a permit application or a report 
under ARM 16.44.108. 

(5) When a ORE trial burn is required under 40 CFR 
266.104 (a), the department will specify (based on the hazardous 
waste analysis data and other information in the trial burn 
plan) as trial principal organic hazardous constituents (POHCs) 
those compounds for which destruction and removal efficiencies 
must be calculated during the trial burn. These trial POHCs 
will be specified by the department based on information 
including its estimate of the difficulty of destroying the 
constituents identified in the hazardous waste analysis, their 
concentrations or mass in the hazardous waste feed, and, for 
hazardous waste containing or derived from wastes listed in ARM 
16.44.330 through 16.44.333, the hazardous waste organic 
constituent(s) identified in ARM 16.44.352(1) (a) as the basis 
for listing. 

(6) During each approved trial burn (or as soon after the 
burn as is practicable), the applicant must make the following 
determinations: 

(a) A quantitative analysis of the levels of antimony, 
arsenic, barium, beryllium, cadmium, chromium, lead, mercury, 
thallium, silver, and chlorine/chloride, in the feed streams 
(hazardous waste, other fuels, and industrial furnace feed
stocks); 

(b) When a DRE trial burn is required under 40 CFR 
266.104(a): 

(i) A quantitative analysis of the trial POHCs in the 
hazardous waste feed; 

( i i) A quantitative analysis of the stack gas for the 
concentration and mass emissions of the trial POHCs; and 

(iii) A computation of destruction and removal efficiency 
(ORE), in accordance with the DRE formula specified in 40 CFR 
266.104 (a); 

' (c) When a trial burn for chlorinated dioxins and furans 
is required under 40 CFR 266.104(e), a quantitative analysis 
of the stack gas for the concentration and mass emission rate 
of the 2,3,7,8-chlorinated tetra-octa congeners of chlorinated 
dibenzo-p-dioxins and furans, and a computation showing 
conformance with the emission standard; 

(d) When a trial burn for particulate matter, metals, or 
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HC1/Cl2 is required under 40 CFR sections 266.105, 266.106 (c) 
or (d), or 266.107 (b) (2) or (c), a quantitative analysis of 
the stack gas for the concentrations and mass emissions of 
particulate matter, metals, or hydrogen chloride (HCl) and 
chlorine (Cl

2
), and computations showing conformance with the 

applicable emission performance standards; 
(e) When a trial burn for DRE, metals, or HClfCl2 is 

required under 40 CFR sections 266.104(a), 266.106 (c) or (d), 
or 266.107 (b) (2) or (c), a quantitative analysis of the 
scrubber water (if any) , ash residues, other residues, and 
products for the purpose of estimating the fate of the trial 
POHCs, metals, and chlorinejchloride; 

(f) An identification of sources of fugitive emissions 
and their means of control; 

(g) A continuous measurement of carbon monoxide (CO), 
oxygen, and where required, hydrocarbons (HC), in the stack 
gas; and 

(h) such other information as the department may specify 
as necessary to ensure that the trial burn will determine 
compliance with the performance standards in 40 CFR sections 
266.104 through 266.107 and to establish the operating condi
tions required by 40 CFR 266.102(e) as necessary to meet those 
performance standards. 

(7) For the purpose of determining feasibility of 
compliance with the performance standards of 40 CFR sections 
266.104 through 266.107 and of determining adequate operating 
conditions under 40 CFR 266.103, applicants owning or operating 
existing boilers or industrial furnaces operated under the 
interim status standards of 40 CFR 266.103 must either prepare 
and submit a trial burn plan and perform a trial burn in 
accordance with the requirements of this section or submit 
other information as specified in 40 CFR 270.22(a) (6) (incor
porated by reference in ARM 16.44.120). Applicants who submit 
a trial burn plan and receive approval before submission of the 
part B permit application must complete the trial burn and 
submit the results specified in section (6) of this rule with 
the part B permit application. If completion of this process 
conflicts with the date set for submission of the part B 
application, the applicant must contact the department to 
establish a later date for submission of the part B application 
or the trial burn results. If the applicant submits a trial 
burn plan with part B of the permit application, the trial burn 
must be conducted and the results submitted within a time 
period prior to permit issuance to be specified by the depart
ment. 

(B) Subpart H of 40 CFR part 266, and the various 
regulatory sections of subpart H referenced throughout this 
rule, are incorporated by reference in ARM 16.44.306(5). 
1\UTII: 7?-10-405, MCA; IMP: 75-10-405, MCA 

4. The department is proposing these amendments to the 
rules in order to implement House Bill 383, now codified as 
75-10-405, MCA, allowing the Department of Health and Environ
mental Sciences to adopt regulations pertaining to the burning 
of hazardous waste in industrial furnaces and industrial 
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boilers that are more stringent than federal regulations. The 
Act gave the DepartmRnt flexibility in adapting the federal 
hazardous waste burning regulations to the specific needs of 
the State of Montana when it became evident that the federal 
regulations did not adequately protect human health and the 
environment. These amendments generally parallel federal rules 
except that they required boilers and industrial furnaces 
burning hazardous waste as fuel to become fully permitted 
rather than allowing interim status, as do the federal rules. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Patti Powell, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than January 27, 1992. 

Certified to the Secretary of state December 16, 1991 . 

Reviewed by: 

~lAR Not i.ce tlo. 1[,-2-39S 24-12/26/91 



-2583-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM 42.31.101, 42.31.102, ) 
42.31.103, 42.31.105, 42.31.107,) 
42.31.131, 42.31.201, 42.31.202,) 
42.31.205, 42.31.211, 42.31.212,) 
42.31.213, 42.31.302, 42.31.303;) 
and the REPEAL of 42.31.104, 42.) 
31.106 and 42.31.301; and the ) 
ADOPTION of NEW ROLES I through ) 
VI relating to commercial ) 
activities for cigarettes and ) 
tobacco products for the Income ) 
and Miscellaneous Tax Division ) 

) 
) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED AMENDMENT of ARM 
42.31.101, 42.31.102, 42.31. 
103, 42.31.105, 42.31.107, 
42.31.131, 42.31.201, 42.31. 
202, 42.31.205, 42.31.211, 
42.31.212, 42.31.213, 42.31. 
302, 42.31.303; and the 
REPEAL of 42.31.104, 42.31. 
106, 42. 31.301; and the ADOP
TION of NEW RULES I through 
VI relating to commercial 
activities for cigarettes and 
tobacco products for the 
Income and Miscellaneous Tax 
Division 

1. on January 28, 1992, at 9:30 a.m., a public hearing 
will be held in the Fourth Floor Conference Room, Mitchell 
Building, Helena, Montana, to consider the amendments of ARM 
42.31.101, 42.31.102, 42.31.103, 42.31.105, 42.31.107, 
42.31.131, 42.31.202, 42.31.205, 42.31.211, 42.31.212, 
42.31.213, 42.31.302, 42.31.303; the repeal of ARM 42.31.104, 
42.31.106, 42.31.301; and the adoption of New Rules I through 
VI, all relating to commercial activities for cigarettes and 
tobacco products. 

2. The amendments as proposed provide as follows: 

42.31.101 AFFIXING CIGARETTE TAX INSIGNIA (1) remains the 
same. 

+(-i2-t)-"'l''l''hh""e~.,ae'£fe'£f'ii1X'ii:TII"'9..--..:orff~-..:c'ii-..:g .. arrt~e-tt:-tt"'e--1t-.a.,xr-·-i;.,n,.,s""lh' 9"'""11;.,· a..--,m""tl""!lot+t-nb .. e 
accomplished by ot UIIdet the di 1 ect aud iuauediate super\fision of 
au experienced and responsible etRployee or owner. 

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-113 and 16-11-
115, MCA. -- ---~ 
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must facilitate a visible review to insure that cigarettes are 
stamped withirt n·~--at--rece!pt as required by 16 11 ll3 16-
11-111, MCA, 
~UTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-111, MCA. 

42.31.103 SECURITY OF UNSTAMPED CIGARETTES (1) ~ 
wholesaler or retailer who has beel• an thor ized b.r the depar tmeut 
to affix eigatette tax iusiyuia nmst maiutaiu exteznal 8hd/oz 
iuterual secnr ity for llll!ltamped cigarettes. 'fhe i11ternal 
orgalliz:atiull of the warehouse or other storage area mnst be such 
that unstamped cigarettes are 110t i11termi11gled with stamped 
cigarettes. Storage procedures 111ast i11sure that there is no 
possibility of removiug nnstamped cigarettes with the thonght 
that they are stamped cigarettes. Persons authorized by the 
department to affix cigarette tax insignia must maintain 
external and internal security for unstamped cigarettes. 
External securit must be rovided in the form of a sound and 

ro erl ma1nta1ne u1l 1n to warehouse the c1 arettes. The 
1nternal organ1zat1on o warehouses operate y persons 
authorized to affix ciaarette tax lnsignia shall erovide for the 
separation of unstampe cigarettes from stam~ed c1garettes. The 
warehouses' procedures shall further provtde that unstamped 
cigarettes may not be removed from the warehouse as stamped 
cigarettes. Examples of internal security may include, but are 
not limited to, the use of a separately controlled area, or a 
distinct separate location within the warehouse. In no case maa 
unstam ed ci arettes be easil accessible b unauthorize 
1n tVl uals. 

AUTH: Sec. 16-11-103, MCA; IMP: Sec, 16-11-113 and 16-11-
133, MCA. 

42.31~105 STORAGE OF STAMPS AND TAX METERS (1) During 
period"S()f non use, cigarette stamps and tax meters must be 
stored in a secure area. Meters may be left on stamping 
equipment which is located in a secure area. 

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-115, MCA. 

42.31.107 ACCOUNTING CONTROL OF CIGARETTE DISTRIBUTION 
(1) Each wholesaler Wfff shall prepare formw CT-205 and 

Schedule A.T together with sappoilTi•g forms e'f 2EI6, and fii"e 
When aptropriate, CT-206 and Schedule Care to be filed with the 
CT-205 orm. The forms are filed with the department of revenue 
on or before the 15th day of the month covetiug following the 
preceding month's activities. Form CT-205 will indicate is a 
reconciliation of the purchase and distribution of cigarettes 
and the consumpt1on of cigarette tax indicia. The back of form 
CT-205 reflects exempt u.s. Government, military, and Indian 
iurchases for the month. CT-205 and sugporting forms are hereby 
1ncorporated by reference and may be o tained b~ contacting the 
department at P.O. Box 5835, Helena, Montana 59 04. 

(2) remains the same. 
AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-132, MCA. 
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. 42.31.131 CIGARETTE TAX REFUNDS (1) remains the same. 
(2) Refund cla1ms by a c1garette manufacturer must contain 

a notarized affidavit that the cigarette tax meter units claimed 
are all State of Montana cigarette tax insignia which are 
affixed to the unsalable cigarettes; that credit or refund for 
the net cost of the tax insignia has been given to a Montana 
cigarette dealer; and that the cigarettes will not be sold at 
any time. Refund claims must be accompanied by a copy of the 
credit memo or invoice issued to the Montana dealer. Refunds 
will be allowed for stale or damaged merchandise dunng the 
first 90 days after a change in the tax rate at the previous 
rate of tax unless it can be verified conclusively that the new 
tax has been paid on the specific product for which such refund 
is claimed. 

(3) remains the same. 
AUTH: Sec. 16-ll-103 MCA; IMP: Sec. 15-l-503 and 16-11-112 

MCA. 

42.31.201 TOBACCO PRODUCTS 'f'Mf DEFINED (l) 'fhere is 
huposed upon tobacco products, other than cigarettes, sold or 
possessed in this state a tax of li! 1/i!% of the wholesale price 
of such products to the wholesaler. Tobacco products, other 
than cigarettes, are defined by the following list, but are not 
inclusive to this list: cigars (large & small), smoking, 
chewing, and snuff tobaccos. 

AUTH: Sec. 16-11-103, MCA; IMP; Sec. 16-11-202, MCA. 

42.31.202 PAYMENT OF TAX -- BOND (1) The wholesaler 
shall remit the tax of 12 1/i!% of appropriate tax calculated at 
the statutory rate on the wholesale price paid for tobacco 
products, other than cigarettes, purchased and delivered from 
manufacturers, less 5\ of the computed tax for collection, 
together with copies of the itemized invoices and Form No, TP-
101, Tobacco Products Tax Reporting Form. Such remittance shall 
be made to the department of revenue by the lOth of each month 
covering purchases of tobacco products, other than cigarettes, 
made during the previous month. Forms will be supplied by the 
department of revenue upon request. 

(2) The department may in its discretion require that 
wholesalers be bonded under the provisions of these rules. 
AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-203 MCA. 

42.31.205 DISPLAY OF NOTICE OF TAX (1) remains the same. 
(2) Below is a sample format of the notice: 

NOTICE 
NOTICE is hereby given that a Montana tax, calculated at 

the statutory rate Lax of 12 1/l% of on the wholesale price of 
tobacco products, other than cigarettes, to the wholesaler is 
included in the price of all tobacco products, other than 
cigarettes, sold in this store. 

t•e'l'ICE is fttt thet gi veu that a Montaua tax of He per 
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package of cigarettes is included ia lite price of all cigarettes 
sold in t!tis stote. 

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-202, MCA. 

42.31.211 WHOLESALER INVOICES (1) In order to comply 
with ARM 42.31.201 and 42.31.202, the wholesaler must procure 
from manufacturers itemized invoices of all tobacco products, 
other than cigatettes, purchased from and delivered by the 
manufacturer. '!'he wltolesalet must obtain from the mauufacturer 
separate in~oices fur tub21cco ptoducts purchases and ciglltelle 
purcha~7 The invoices shall show the name and address of the 
manufacturer and the date of purchase. 

AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-202 and 16-11-203 
MCA. 

42.31.212 STATEMENT BY WHOLESALER (1) All invoices or 
sales sl1ps 1ssued by wholesalers cover1ng sales to retailers of 
all tobacco products, other than cigarettes, must contain a 
statement (typed, printed, or stamped) that the applicable 
Montana tobacco products tax of 12 1/2\ of the wholesale price 
of saclt ptoducts to the wholesaler is included in the total 
billing cost. 

AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-202 and 16-11-
203 M~ 

42.31.213 WHOLESALER AND RETAILER RECORDS (1) Every 
wholesaler shall keep at its place of business complete and 
accurate records for that place of business, including legible 
copies of all invoices for tobacco products, other than 
cigarettes, held, purchased and delivered, or sold in this state 
by the wholesaler. All records must be preserved for a period 
of ~ 5 years from the date of purchase or from the date of last 
entry-in the records. 

( 2) Every retailer shall keep at its place of business 
complete and accurate records for that place of business, 
including legible copies of all itemized invoices of purchases 
of tobacco products, other than cigarettes, purchased and 
delivered from all wholesalers. The invoices shall show the 
name and address of the wholesaler and the date of purchase. 
All records must be preserved for a period of ~ 5 years from the 
date of purchase or from the date of last entry-in the records. 

AUTH: Sec. 16-11-103 MCA; IMP: Sec. 16-11-118 and 16-11-
203 MCA. -

(l) All 
these rules 
complaints 

42.31.302 COMPLAINTS AND INVESTIGATIONS 
complaints for violation of 16 18 385, MeA, and/or 
must be received in writing. No anonymous or oral 
will be considered by the department. 

(2) and (3) remain the same. 
AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-118, MCA. 

42.31.303 RECORDS (1) (a) through (c) remain the same. 
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(d) item or items sold or furnished; and 
(e) retailer cost per item~ and ~ --
(f) date the wholesaler received paymeut. 
( 2) Commercial records or invoices may be used if they 

contain the information listed in subsection(l)(a) through ttt 
~- (3) The records or invoices shall be maintained for ~ 
five years. 
----AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-118, MCA. 

3. The Department is proposing the amendments because of 
the passage of SB 116 of the 1991 Legislature. Also, changes in 
the industry and compliance issues which have surfaced indicated 
a need for clarification of the Department's requirements. 

3105 
sec. 

4. The Department proposes to repeal the following rules: 

42.31.106 EXAMINATION OF CIGARETTES, found at page 42-3106 
of the Administrative Rules of Montana. ~: Sec. 16-11-103, 
MCA; IMP: Sec. 16-11-113, MCA. 

42. 31.301 GENERAL POLICY, found at page 42-3141 of the 
Admin1strat1ve Rules of Montana. AUTH: Sec. 16-10-104, MCA; 
IMP: Sec. 16-10-305, MCA. ----

5. The Department proposes to repeal these rules because 
of the passage of SB 116 of the 1991 Legislature and as general 
housekeeping. 

6. The Department proposes to adopt New Rules I through 
VI, which do not replace or modify any sections currently found 
in the Administrative Rules of Montana, as follows: 

RULE I SALE OF OTHER STATE STAMPED CIGARETTES 
(1) Cigarettes stamped with other state stamps must be 

segregated from Montana stamped cigarettes in order to avoid the 
possibility of distributing other state stamped cigarettes in 
Montana. 

(2) Cigarettes with other state stamps and distributed 
outside of Montana must be reported to the Montana department of 
revenue on Schedule C listing the name and address of purchaser, 
name of carrier, method of shipment, invoice date, invoice 
number and total cigarettes shipped. This form must be 
submitted along with Form CT-205 by the 15th day of the month 
following the sale. 

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-132, MCA. 

Rule II WHOLESALE~RETAIL PRICES (1) Wholesaler prices to 
the retailer could be a fected by tax increases enacted by the 
Montana Legislature. 
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(2) When tax increases occur, audits may be done on 
cigarette inventories located at the wholesaler's and/or 
retailer's premises in order to comply with the tax increase. 
These audits may be done by the Montana department of revenue or 
on a voluntary system basis by the wholesaler. 

(3) Field or voluntary audits may also be required on 
inventories located at retail businesses in order to comply with 
tax increases. 

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-ll-111, MCA. 

RULE III PURCHASING METERED CIGARETTE TAX AND HAND APPLIED 
CIGARETTE TAX DECALS (1) Metered cigarette tax units shall be 

purchased at designated county treasurer offices on either a 
cash or credit basis. 

(a) Cash remittances shall be made payable to the Montana 
department of revenue or the state treasurer and shall be 
collected by county treasurers before setting meters. 

(b) A cigarette tax surety bond, as referenced in 16-11-
117, MCA, must be on file with the Montana department of revenue 
and written authorization given to county treasurer by the 
department before credit purchases are allowed. 

(C) The original copy of form CT-201, order for Montana 
metered cigarette tax or hand and/or heat applied cigarette tax 
decals, shall be submitted to the department by county 
treasurers to report each cash or credit purchase. 

(d) County treasurers shall keep ledgers verifying 
ascending and descending settings on cigarette tax meters. 

(2) Form CT-201 is submitted to the department by 
wholesalers requesting purchases of hand applied decals and is 
used for both cash and credit transactions. 

AUTH: Sec. 16-11-103, MCA; IMP: Sec. 16-11-115 and 16-11-
117, MCA. --

RULE IV PRICING TO MEET COMPETITION (1) Any retailer or 
wholesaler may advertise or seli cigarettes priced to meet a 
competitive price as long as the advertised or sale price is not 
below minimum price set by the department of revenue as required 
by statute. 

(2) Prices established in bankruptcy, liquidation, 
clearance sales, sales of damaged or imperfect cigarettes, or 
sales under the order of any court shall not be used as a basis 
for competitive pricing. 

(3) The department, a trade association, or an industry 
group may make a cost survey to establish cost to retailer or a 
cost to wholesaler. such a survey may be used to determine a 
"competitive price" as referenced in 16-10-203 and 16-10-303, 
MCA, 

AUTH; Sec. 16-10-104, MCA; ~: Sec. 16-10-203, 16-10-303 
and 16=10-304, MCA. 

BELOW COST - REBATES (1) It shall 
be a v1o at1on o T1tle 1 Montana Co e Annotated for any 
retailer or wholesaler to advertise or sell cigarettes at less 
than minimum price set by the department of revenue using 
methods known as rebates, gifts, or concessions. 
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(2) It shall also be a violation of Title 16 Montana Code 
Annotated for a retailer to a·ttempt to obtain any rebate, gift, 
or concession in conjunction with cigarette purchases that will 
lower the cost. 

AUTH: Sec. 16-10-104, MCA; IMP: Sec. 16-10-301, MCA. 

RULE VI PREMIUM PROMOTIONS (1) Manufacturer's premiums 
may be attached to c1garette packs or cartons without being 
considered in violation of minimum pricing under the following 
conditions: 

(a) the department is notified of the promotion 2 weeks in 
advance of the beginning date of the promotion; and 

(b) the premiums are packaged along with each carton or 
package of cigarettes; 

(i) manufacturer's representatives may attach premiums at 
the retail locations; 

(ii) there is a written contract between the manufacturer 
and the wholesaler, sub-jobber or independent jobber directing 
the attachment of premiums. 

(2) The contract and subsequent accounting transactions 
must be clearly segregated and reported from the normal purchase 
of product. For example, payments made to wholesalers, sub
jobbers, or any other agents must be maintained in separate 
accounts as documentation of the transaction and the payment for 
premium attachment services may not be netted against invoices 
for cigarette purchases. 

AUTH: Sec. 16-10-104, MCA; IMP: Sec. 16-10-301, MCA. 

7. The new rules as proposed are necessary because of the 
passage of SB 116 and for general housekeeping purposes. Rules 
IV and V clarify issues related to rebates and minimum price 
violations and competitive pricing. These rules are indirectly 
related to Rule VI. Rule VI deals specifically with the repeal 
of 16-10-202, MCA, as specified in SB 116, and gives direction 
regarding manufacturer premium promotions. 

8. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than February 7, 1992. 
9. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

C[)~~ 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State December 16, 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.404 
pertaining to Title IV-A day 
care for children 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.10.404 PERTAINING 
TO TITLE IV-A DAY CARE FOR 
CHILDREN 

1. On January 17, 1992, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of rule 46.10.404 pertaining 
to Title IV-A day care for children. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.404 TITLE IV-A PAY CARE FQR CHILQREN OF RECIPIENTS 
IN TBAINING OR IN NEED OF PRQTECTIYE SERVICES 
Subsection (1) remains the same. 
(2) For purposes of this rule. the following definitions 

G.P..lY.i 
Cal "full-day care" means care provided for a continuous 

Reriod of six hours or more per day; 
Cbl "part-time care" means care provided for a continu

ous period of less than six hours per day; 
(cl "day care home" means a private residence in which 

day care is provided for one to six children on a regulu 
.tuu.1.u. 

Cdl "group day care home" means a priyate residence in 
which dav care is provided for 7 to 12 children on a regular 
~ 

Cel "day care center" means a place in which day care is 
proyided for 13 or more children on a regular basis; and 

Cfl "extra meal" means meals as defined in .MM 1l.l4.J,Ql 
(6) (C) • 

Subsections (2) through (2) (d) remain the same in text 
but are renumbered (3) through (3)(d). 

(e) The maximum rate for full-day care in day care homes 
is $~~ per day per child for children 24 months of age 
or older and $12. oo per day per child for infants under 24 
months of age. The maximum rate for full-day care in group 
day care homes is $~~ per child per day for children 
24 months of age or older and $12. oo per child per day for 
infants under 24 months of age. The maximum rate for full-day 
care in day care centers is $~~ per child per day for 
children 24 months of age or older and $13.00 per child per 
day for infants under 24 months of age. 
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( i) "Fllll liay eare 11 11e1UIB eare f!L'B • ilieli fer e eer~eiftll&lla 
~erieli af r~ee leas ~haft six (6) he~ra per liay. 

(f) The maximum rate for part-time care in day care 
homes is $~1.35 per hour per child. The maximum rate for 
part-time care in group day care homes is $~~ per hour 
per child. The maximum rate for part-time care in day care 
centers is $~LM per hour per child. Part-time care 
payments may not exceed the full-day or night care rate. 

Subsection (2)(g) remains the same in text but is renum
bered (3) (g). 

(i) extra meals at a rate of $~.L...QQ per meal per 
child; and 

(ii) exceptional child care, as defined in ARM 11.14.101 
(6) (d), at a maximum of $12.00 per day per child for full-time 
care or $~1.65 per hour per child for part-time care in day 
care homes or group day care homes and $12.15 per day Per 
child for full-time care and $~~ per hour per child ~ 
part-time care in day ~ centers. 

Subsections (2) (g) and (i) remain the same in text but 
are renumbered (3)(h) and (i). 

AUTH: Sec. 53-4-212 ar18 53 4 593 MCA 
IMP: Sec. 53 4-211 1 53 4 514 and 53-4-716 MCA 

3. This rule amendment is necessary to bring the rates 
paid to providers of day care to children of Aid to Families 
with Dependent Children (AFDC) recipients in line with the 
rates authori~ed by the 52nd Montana Legislature. The 
proposed rule will decrease rates from what is currently 
authori~ed by ARM 46.10.404. 

The legislature appropriated funds to increase the rates paid 
to day care providers to 75\ of the market rate. ARM 
46.10.404 was therefore amended to increase day care rates to 
75\ of the market rate effective october 1, 1991. However, 
after the rule was amended, the Office of the Legislative 
Fiscal Analyst and the Governor's Budget Office advised the 
Department that the legislature intended the increase to 75' 
to occur in increments rather than all at once. 

The legislative history of House Bill 2, the appropriations 
bill passed by the 52nd Legislature, shows that the legisla
ture intended day care rates to be increased by $1.00 per day 
for family and group day care providers and $.50 per day tor 
day care centers effective October 1, 1991, with additional 
increases in fiscal year 1993 to bring rates to 75\ of the 
market rate. The rates provided in the current rule are thue 
too high and must be decreased to the level intended by the 
legislature. The proposed rates, though less than the current 
rates, will provide an increase over the rates prior to 
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October 1, 1991, of $1. oo per day for family and group day 
care providers and $.50 per day for day care centers. 

Subsection (2) (g) (i) is being amended to reduce the amount 
being paid for extra meals from $1.10 to $1.00 per meal. When 
this rule was amended effective October 1, 1991 to increase 
day care rates to 75\ of the market rate, the rate for extra 
meals was increased also. This increase was based on the 
assumption that the 52nd Montana Legislature intended to 
increase the extra meal rate along with the other rates. 
However, the legislative history of House Bill 2 indicates 
that the legislature did not authorize an increase in the 
extra meal rate. The rule must therefore be amended to 
eliminate the unauthorized increase and return the rate to 
that provided in the rule prior to the october 1, 1991 
amendment. 

Several other changes are being made in the wording and organ
ization of this rule which do not reflect any change in the 
department's policy. Rather these changes are necessary to 
express the department's policies more clearly and precisely. 
Thus the rule is being amended to provide definitions of the 
terms "day care home," "group day care home," "day care 
center," "full-day care," "part-time care," and "extra meal." 
The definitions section has been inserted as section (2) and 
the current section (2) has been renumbered as section (3). 
The current subsection (2) (e) (i) has been moved to the defini
tions section. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal counsel, Office of Legal Affairs, Depart
ment of Social and Rehabilitation Services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than January 27, 1992. 

5. The Office of Legal Affairs, Department of social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Rule Revewer D 

C~rtified to the Secretary of State ~D~ec~e~m~b~e_r~l6~--------' 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.4002, 46.12.4004 and 
46.12.4006 pertaining to 
inpatient psychiatric 
services 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.4002 1 

46.12.4004 AND 46.12.4006 
PERTAINING TO INPATIENT 
PSYCHIATRIC SERVICES 

TO: All Interested Persons 

1. on January 21, 1992, at 3:00p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion services Building, 111 Sanders, Helena, Montana to con
sider the proposed amendment of Rules 46.12.4002, 46.12.4004 
and 46.12.4006 pertaining to inpatient psychiatric services. 

2. The Rules as proposed to be amended provide as 
follows: 

46.12.4002 GROUPS COV£RED. AFPC-RELATED INSTITUTIONALIZED 
INDIVIPUALS Subsections {1) through (1) (b) remain the 

same. 
(c) Individuals under age 21 receiving active treatment 

as inpatients in psychiatric facilities or programs Droyided 
that the youth is in the custody of the dePartment of family 
seryices or has been committed to the department of family 
services by district court pursuant to 41-3-403. 41-3-404. 
41-3-406 or 41-5-523. MCA. 

Subsections (2) and (2) (a) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

46.12.4004 NON-FINANCIAL REQUIREMENTS. AFDC-RELATED IN-
STITUTIONALIZEQ INDIVIDUALS Subsection ( 1) remains the 

same. 
(2) For individuals under age 21 in intermediate care 

facilities, including intermediate care facilities for the 
mentally retarded, or receiving treatment in psychiatric 
facilities or programs pursuant to the requirements of 
46.12.4002111 Ccl, the nonfinancial requirements for medicaid 
under this subchapter, whether as categorically needy or 
medically needy, consist of the age requirement and applicable 
service requirements. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 
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46.12.4006 FINAHCIAL REQUIREMENTS. AFDC-RELATED INSTITU
TIONALIZED INDIVIDUALS Subsection (1) remains the same. 
(2) For individuals under age 21 in intermediate care 

facilities, including intermediate care facilities for the 
mentally retarded, or receiving treatment in psychiatric 
facilities or programs pursuant to the requirements of 
46.12.4002(1\lcl, the financial requirements for medicaid 
under this subchapter as categorically needy are the AFPC 
financial requirements which are set forth in ARM 46. 10.401 
through 406 and 46.10.505 through 514. These will be used to 
determine whether: 

Subsections (2) (a) through (2) (c) (ii) remain the same. 
(3) For individuals under age 21 in intermediate care 

facilities, including intermediate care facilities tor the 
mentally retarded, or receiving treatment in psychiatric 
facilities or programs pursuant to the requirements of 
46.12.4002111 lcl who are ineligible under subsection (2) 
because of excess income, the financial requirements for 
medicaid under this subchapter as medically needy are the 
medically needy financial requirements for noninstitutional
ized AFPC-related families and children which are set forth in 
subchapter 38. The financial provisions of this subchapter 
which apply to individuals under 21 who are ineligible for 
111edicaid under ARM 46.12.3401(1)(b) (iii) and ARM 46.12.3401(3) 
apply identically to the above described individuals under 21. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

3. This notice supersedes the notice of proposed amend
ments to ARM 46.12.4002, 46.12.4004, and 46.12.4006 published 
on November 14, 1991, MAR No. 46-2-678. Since that time, 
considerable concern has been expressed regarding the care and 
treatment of those youths who have such severe disabilities 
that they have been placed in the custody of Department of 
Family Services (DFS). In order to address this concern, the 
department proposes to redefine rather than eliminate the 
medicaid coverage group of individuals under age 21 receiving 
treatment as inpatients in psychiatric facilities or programs 
set forth in 46.12.4002. 

Under the amendments now being proposed, such individuals will 
be eligible for medicaid without consideration of parental 
income or resources if a court has made a finding pursuant to 
sections 41-3-406 or 41-5-523, MCA, that the youth is a "youth 
in need of care", a "youth in need of supervision", or "a 
d~linquent youth" and has deter~ained that it is necessary to 
co-it or place the youth in the custody of DFS, or if the 
youth has otherwise been placed in the care and custody of 
DFS. Other youths receivihg inpatient psychiatric treatment 
will be eligible for medicaid if they qualify under the eligi
bility rules applicable to any other applicant for medicaid, 
which require consideration of parental income and resources 
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in most cases, They will also have to meet the other eligi
bility requirements usually applicable for AFDC-related 
medicaid, such as deprivation of parental support. 

The department has determined that in general it is m01:-e 
equitable to apply the same medicaid eligibility rules to 
youths receiving inpatient psychiatric treatment as apply to 
other applicants for medicaid. Specifically, it is appro
priate to consider the resources and income of the indivi
duals' parents. However, the department has weighed against 
this the need to guarantee inpatient psychiatric treatment to 
youths with severe emotional or mental problems regardless of 
parental income or resources. To accommodate these opposing 
concerns, the department has proposed the modified coverage 
group insuring treatment for youths in DFS' custody. 

The department has the authority pursuant to sections 
53-6-113, and 53-6-131, MCA, to adopt rules governing 
eligibility for the Montana medicaid program. In addition, 
section 53-6-101, MCA provides the department with authority 
to determine what federally defined optional services will be 
provided in Montana. The proposed rules are necessary to 
effectuate these statutory provisions. These proposed rules 
are necessary to make changes to current eligibility require
ments for those persons under 21 years of age receiving 
inpatient psychiatric treatment. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Depart
ment of Social and Rehabilitation Services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than January 27, 1992. 

5. The Office of Legal Affairs, Department of social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Rule Revlewer D 

certified to the Secretary of state December 16 , 1991. 
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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE S'l'ATE OF MONTANA 

In the matter of the adoption of 
rules implementing laws adopted by 
the 52nd legislature; amendment of 
Rules 2.44.306, 2.44.401, 2.44.409, 
2.44.509, 2.44.510, 2.44.514 and 
2.44.517 for the purpose of 
crediting military service, payment 
of benefits at death, payment ·of 
child's benefit, bonuses as 
compensation and correcting errors 
on wages not reported and repeal of 
Rules 2.44.504 and 2.44.601 
relating to the Teachers' 
Retirement System 

TO: All Interested Persons. 

NOTICE OF THE 
ADOPTION OF ARM 
2.44.412 (RULE I), 
THE AMENDMENT OF 
ARM 2.44.306, 
2.44.401, 2.44.409, 
2.44.509, 2.44.514 
AND 2.44.517, AND 
THE REPEAL OF ARM 
2.44.504 AND 
2.44.601 

1. on September 26, 1991, the Teachers' Retirement Board 
published notice of proposed adoption of new rules, amendment 
to rules: 2.44.306, 2.44.401, 2.44.409, 2.44.509, 2.44.510, 
2.44.514 and 2.44.517, and repeal of rules: 2.44.504 and 
2.44.601 concerning credible service, payment of benefits, 
compensation reported and correction errors as they relate to 
the Teachers' Retirement system at page 1770 through 1774 of the 
1991 Montana Administrative Register, issue number 18. 

2. Rule I is adopted as proposed, and shall be codified 
at ARM 2.44.412. ARM 2.44.306, 2.44.401, 2.44.409, 2.44.509, 
2.44.514 and 2.44.517, are hereby amended as proposed. 

3. Rules 2.44.504 and 2.44.601 are repealed. 
4. Based upon the comments received, proposed Rule II and 

amendments to rule 2.44.510 arc not adopted. 
5. At a public hearing a representative of the Montana 

Education Association opposed the rule on purchase of salary 
credit for a temporary absence on the grounds that the 1/9 
limitation on the amount of salary a member may purchase was 
overly restrictive. He suggested that since the full cost was 
paid by the member, there should be no limit on the amount of 
salary credit a member is eligible to purchase. It was 
determined that this rule would not be adopted at this time. 

A written statement opposing amendments to rule 2.44.510 
was received from Jody May, Director, Payroll Services Office, 
Montana state University. He argued that retired employees may 
be unable to accept full-time summer session post-retirement 
contracts their first year after retirement under the proposed 
amendments and suggested that the Board explore other possible 
alternatives. It was determined that this rule would not be 
adopted at this time. 
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The agency received comments from Valencia Lane, 
Legislative Council staff attorney, stating that the rationale 
for proposed Rule I should state why the rule is necessary to 
implement a 19 7 4 act. Rule I is necessary to implement the 
provisions of the Vietnam Era Veterans' Readjustment Act, as 
this act applies to members of the Teuchers' Iktiremcnl System 
returning from the Persian Gulf War. 

6. Ttw iluthority of the Boilrd to make the proposed rules 
is ll.lS'-'U •>ll >O<·•·t ion I 'l-4-;'0l, MCA. clllcl the rules implement 'ritlc 
19, Chapter ·1, Farts 101, 206, 401, 409, 801 through 804, 901, 
1 0 0 1 ' 11C'll. 

By: 

. I 
·\ )'-- \ ... - '---.,---;-------;--

Dal :Omllic, Chief Lcgai .. counscl 
Rulr Rc•:icwer 

David L. senn, Administrator 
Teachers' Retirement System 

Certified tc the Sccreta~'l nt State December 16, 1991. 
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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of emergency rules I through 
XVII relating to the 
organization of the state 
Fund, public participation, 
board meetings and the 
establishment of premium 
rates 

TO: All Interested Persons: 

NOTICE OF AMENDMENT TO 
PARAGRAPH 5 IN ADOPTION OF 
EMERGENCY RULES I THROUGH 
XVII RELATING TO THE 
ORGANIZATION OF THE STATE 
FUND, PUBLIC PARTICIPATION, 
BOARD MEETINGS AND THE 
ESTABLISHMENT OF PREMIUM RATES 

1. on December 12, 1991, the State Compensation Mutual 
Insurance Fund published a Notice of Adoption of Emergency 

.Rules I through XVII Relating to the organization of the State 
Fund, Public Participation, Board Meetings and the 
Establishment of Premium Rates on page 2403 of the 1991 
Montana Administrative Register, Issue No. 23. John MacMaster, 
Attorney for the Administrative code Committee commented, and 
suggested an amended adoption notice be filed substituting 
language for paragraph 5 to clarify the adoption of the 
emergency rules by the board, which states the board of 
directors adopts the emergency rules. The amendment does not 
change the etfective date of the emergency rules which were 
effective December 3, 1991, or any other portion of the 
previously adopted emergency rules. Paragraph 5 is hereby 
amended to read as follows: 

Dal Smilie, chief Legal counsel 
Rule Reviewer 

Certified to the Secretary of State December 16, 1991. 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to scoring 
and number and the adoption of 
of a new rule pertaining to 
mouthpieces 

NOTICE OF AMENDMENT OF 8. 
8.3103 POINT SYSTEM -
SCORING AND THE ADOPTION 
OF A NEW RULE PERTAINING 
TO MOUTHPIECES 

TO: All Interested Persons: 
1. On October 17, 1991, the Board of Athletics published a 

notice of proposed amendment and adoption of the above-stated 
rules at page 1891, 1991 Montana Administrative Register, issue 
number 19. 

2. The Board amended ARM 8.8.3103 exactly as proposed. The 
Board voted not to amend ARM 8.8.3104 as proposed in the notice. 
New rule I (8.8.3204) was adoptcu as proposed but with the 
following changes because the Board felt the punishment was too 
severe and voted to delete the language as shown below: 

"8.8.3204 MOUTHPIECE (1) through (3) (b) will remain the 
same as proposed. 

(c) Upon the third occurrence, disqualify the participant 
who spit out or allowed his mouthpiece to fall out of his mouth. 
The opponent shall be declared the winner due to 
disqualification. ~he-&&ard-rep~n~a~i~~~a~~-immedi~~~Y 
&dvi~-~he-~peme~~-~~a~-~he-p~~-e~~~~-~a~~~ip~n~-~h~tt-b~ 
f<->~fei~-and-paid~~r-~-~he-&&a~" 

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA 

3. No comments or testimony were received. 

BOARD OF ATHLETICS 
ANDY VI\NDOLAH, CHI\IRMI\N 

ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of state, December 16, 1991. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendments of Rule 8.86,301 
as it relates to producer 
prices; and Rules 8.86.503, 
8.86.504, and 8.86.505 as they 
relate to the quota rules. 

NOTICE OF AMENDMENTS OF 
RULE 8,86.301-PRICING RULES 
RULES 8.86.503, 8.86.504 AND 
RULE 8.86,505-QUOTA RULES 

DOCKET #10-91 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. on October 17, 1991, the Board of Milk Control 
published notice of proposed adoption of rule 8.86.301 
(8) (b) (vi) as it relates to the class I wholesale price; and 
rules 8.86.503(2), 8.86.504(1) (a), (j) and 8.86.505(1) (a) 
(iv), (b) as they relate to the statewide pool and quota plan. 
Notice was published at page 1894 of the 1991 Administrative 
Register, i~sue no. 19, as MAR NOTICE 8-86-43. 

2. A hearing was held on November 19, 1991, at 9:00 
a.m. in the Department of Transportation auditorium, 2701 
Prospect Avenue, Helena, Montana. Five persons appeared at 
the hearing to offer data, views or arguments, and four 
persons spoke in favor of various parts of the proposed 
amendments. Only one person was opposed to the proposed 
change in ARM 8.86.504(1} (j}, not because the change was 
detrimental, but because the change did not go far enough to 
correct the original inequity. The bureau received one (1} 
written comment prior to the hearing, which was in favor of 
adopting all of Montana Dairymen's Association (MDA} proposal. 

J. After thoroughly considering all of the testimony 
and comments, the Board is adopting ARM 8.86.301(8} (b) (vi}, 
8.86.503(2) and 8.86.505(1) (iv} exactly as proposed. ARM 
8.86.504(1) (j} is adopted as proposed with the following 
language change: 

"8.86.504 TRANSFER OF QUOTA 
(1) (a} same as proposed. 
(b)-( i} remains the same. 
(j} A producer who was assigned quota under ARM 

8.86.502(9} may not transfer his quota for three years after 
the assignment of such quota, unless such transfer is an 
intrafamily quota transfer as defined in paragraph (f) above. 
However, he may transfer his quota if the transfer ia ~a~e at 
tfle aaaeea £e ee inel~ded in ehe sale er ether transfers ef 
U!<! entire dairy tarlll et a~eh pred~eer INCLUDES THE SALE OF 
THE HERD AND PRODUCTION FACILITIES. SUBJECT TO THE JUDGEMENT 
OF THE PRODUCER QUOTA COMMITTEE, THE PURCHASER MUST BE 
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SUBSTANTIALLY STANDING IN THE SHOES OF THE SELLER AND 
CONTINUING THE PRODUCTION OPERATION WITHOUT INTERRUPTIO~. In 
such cases, the three-year transfer restriction of this rule 
shall continue to apply to the new owner(s) ~ruem." 

4. The authority for the board to amend the rule is 
section 81-23-302, MCA, and implements section 81-23-302, MCA. 

5. Principal reasons given for adoption of the rules 
were as follows: 

a. All written and oral comments at the hearing favored 
the adoption of the rule as proposed except for a comment on 
ARM 8.86.504(1) (j). One person objected to the proposed 
language in (1) (j), not because the change was detrimental, 
but because the amendment did not go far enough in correcting 
the original inequities. 

b. Prior to the statewide poo1, dairy processors and 
producers shared the cost of surplus milk disposal. Since the 
establishment of the statewide pool, the producers incur all 
of the cost on excess milk over quota. It is reasonable that 
the processors incur all the cost of disposing of surplus 
milk. 

c. Adoption of ARM 8.86.504(1) (j) does not hurt the 
opponents position, in fact they are actually in a better 
position than they were prior to the rule amendment. 

d. changing the rule to alleviate requiring additional 
production during periods when ample supplies of milk already 
exist is consistent with the policy of the Act and the change 
is necessary so the milk industry will not be overburdened 
with costly excessive milk supplies. 

e. Permitting producers to sell unproduced quota in 
lieu of forfeiture, will best serve the needs of all concerned 
because it will permit the quota to go directly to an 
individual who will more likely produce the milk. 

6. The principal reasons urged against the adoption 
come from the testimony of one individual and they pertain 
only to ARM 8.86.504(1) (j) for the purpose of requesting the 
Board to delete the section entirely. Those reasons appear as 
follows: 

a. The three-year moratorium prohibiting the Carnation 
producers from selling their quota is discriminatory, it 
creates unequal treatment and requires those producers to 
operate under a different set of rules when in fact, there is 
no reasons or justification for doing so. 

b. ARM 8.86.504(a) (j) conflicts with ARM 
8.86.506(8) (e). 

c. The rule as amended is too restrictive and it will 
not enable the Carnation producers to sell their quota. 

7. The principal reasons for the Board rejecting the 
reasons given against the adoption is as follows: 

a. The amended language is not as detrimental as the 
current language in the rule. 
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b. The language necessary to grant the opponents 
request was beyond the scope of the notice. 

MONTANA BOARD Of MILK CONTROL 
MILTON J. OLSEN, Chairman 

MONTANA DEPARTMENT OF COMMERCE 

BY: o~/JA_y 
Andy J. ~dePuty Director 

BY: u~ /if.~ 
Annie M. Bartos, Chief Legal Counsel 
Rule Reviewer 

Certified to the Secretary of State December 16, 1991. 
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BEFORE THE MONTANA BOARD OF SCIENCE 
AND TECHNOLOGY DEVELOPMENT 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to applica
tion procedures for a research 
and development project loan, 
medical research facility pro
jects and the adoption of new 
rules pertaining to research 
and development loans made by 
the Montana Board of Science 
and Technology Development 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.122.607 AND 8.122.616, 
AND THE ADOPTION OF NEW 
RULES PERTAINING TO 
RESEARCH AND DEVELOPMENT 
LOANS MADE BY THE MONTANA 
BOARD OF SCIENCE AND 
TECHNOLOGY DEVELOPMENT TO 
MONTANA COMPANIES, MEDICAL 
RESEARCH FACILITIE3 AND 
UNIVERSITY-BASED RESEARCH 
AND DEVELOPMENT PROGRAMS 

1. on September 12, 1991, the Montana Board of Science 
and Technology Development published a notice of public 
hearing on the proposed amendment and adoption of the abnve
stated rules at page 1632, 1991 Montana Administrative 
Register, issue number 17. The public hearing was held on 
october 22, 1991, from 9:00a.m. to 11:00 a.m., in the fourth 
floor conference room of the Power Block Building in Helena, 
Montana. 

2. The Board has amended and adopted the rules exactly 
as proposed. The new rules will be numbered as follows and 
will be located under Sub-Chapter 7: I (8.122.701), II 
(8.122.702), III (8.122.703) and IV (8.122.704) 

3. No comments or testimony were received. 

MONTANA BOARD OF SCIENCE 
AND TECHNOLOGY DEVELOPMENT 
RAY V. TILMAN, CHAIRMAN 

I) .~, -. 
BY: ( (;;.(LV t(; {u( (.;., 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/.i l-1 I 
(.U!q· ?t J>(.>tr:t? 

ANNIE M. BARTOS, RULE REVIEWER 

certified to the secretary of State, December 16, 1991 . 
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BEfORE Tilt: STATE LIBRARY COM~liSSlON 

STATE OF MONTANA 

In the matter of the adop
tion of Rule I pertaining 
to direct state aid to public 
libraries for per capita and 
per square mile served and 
the ;,mendment of ARM 10.102. 
4001 pertaining to reimburse
ment to libraries for inter-
1 ibr" r·y l o;1ns 

!'' : ,\I l 1 nture::=-,t.ed Persons 

NOTICE OF ADOPTION OF 
RULE I PERTAINING TO 
DIRECT STATE AID TO 
PUBLIC LIBRARIES FOR 
PER CAPITA AND PER 
SQUARE MILE SERVED AND 
ON THE AMENDMENT OF ARM 
10.102.4001 FOR REIM
BURSEMENT TO LIBRARIES 
FOR INTERLIBRARY LOANS 

1. On Oc:tnber· "11, 1991, the Stnte Library commission 
;.'\II• I i,.hr' I rF't ic•' or ttw proposed adoptinn of Rule J pertaining 
to Jirrct s\ute ~id to public libraries for per capita and per 
sq,.are mile served ilnd the amendment ot 10.102.4001 pertaining 
to reimbursement to libraries for interlibrary loans, at p. 1971 
of the Montu.n-1 l\clministr21tivC' Reqi~-:ter, .issue no. ~0. 

2. A public hearing was held on November 20, 1991. There 
w~s testimony from one neutral party. 

3. The st~te Library commis~ion has adopted this rule as 
Rule I (10.107.·1"03) DIRECT ~:TATE AID TO PUBLIC LIBRARIES FOR 
Pr.R CAPIT,\ Al.JO Pr:P SQUARE fl!LF: Sr:l\liED \·:ith the fo.llm·:inq 
r .... fF1tl'lE'S; 

(l) through (4) remain as proposed. 
(5) In e~ch county which has no public libraries, the state 

library ~-ill cnntact tile county commission indi.c.1tlng that the 
county 1-1ill qualify for p0r capita and per squarP mile state aid 
if tile county commission 0stablishes county-wide library service 
as provided for in state statute, or if the county commission 
contrncts fer library services with anothrr county or municipal 
library as provided for in stat0 statute. If such means are not 
established within a six-nonth period following written notice 
received from the state library, the state aid which would have 
gone to tlw county \vill be distributed ~r~4-n~·~e±-±fles 
appl"oved-··hy--· the~ -st-ute----l-i-b-rilty -eomrn-i,sion ts> ___ t;,Q". federation 
heaJ:l9.!!!!rt~_rs l ibr.?..r.Y_i_I!_ whos_"'--1! '~-~-.J;Jti.'-'---£.9_unty_ __ t_~---lgJ;a ted for: 
1.1_s_g ___ i_n fecl.§>I:ation activities. 

4. The State Library commission has amended 10.102.4001 
RfHlRURSEMENT TO LIRRARIES FOR INTERLIBRARY LOAIJS i1S follo\>s: 

(1) remains as in the current rule. 
(2) (a) remains as proposed. 
(2)(a)(i) through (2)(h) r0main as in the current rule. 

_ _d;_ __ .} _ _!_ _ _t':.:....LL ft.-~--. ~ 

Richard T. Miller, Jr. 
stato Librrtri<tn 
Rule Reviewer 

7 

rJ':·:__!_ _ _!__: I}_ .. L!L .. -l__jl.:_-

Mary Doggett, Chairman 
Montana St<tte Library 
Commission 

Cc>rtitied to the Srcrot.ary of Stcrte December lli, l'l'll 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 11.12.101; 11.12.102; 
11.12.104; 11.12.106; and 
11.12.108 pertaining to youth 
care facilities 

NOTICE OF AMENDMENT 
OF RULES 11.12.101; 
11.12.102; 11.12.104; 
11.12.106; AND 
11.12.108 PERTAINING TO 
YOUTH CARE FACILITIES 

1. On October 17, 1991, the Department of Family Services 
published notice of the proposed amendment of Rules 11.12.101, 
11.12.102, 11.12.104, 11.12.106, and 11.12.108 pertaining to 
youth care facilities, at page 1903 of the 1991 Montana 
Administrative Register, issue no. 19. 

2. The department has amended the rules as proposed. 

1. No comments were received. 

DEPARTMENT OF FAMILY SERVICES 

Tom Olsen, Director 

) 'I 
Jorih Melcher, Rule Reviewer 

Certified to the Secretary of State, December 16, 1991. 
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llEFORE 'l'llf: llOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I-VI; and amendment of 
16.8.930 and 16.8.1105, dealing 
with air qu~lity fees 

'I'n: l\ 1 I l ntcrested Persons 

NOTICE OF ADOPTION 
OF NEW RULES I THROUGH VI 

AND AMENDMENT OF RULES 
16.8.930 AND 16.8.1105 

(Air Quality Bureau) 

1. 0n october 17, 1991, the Board published notice at 
pa•;<' l'!Or. ot t.IH' Montana Administrative Register, Issue No. 19, 
of the propo·0l ~!option of new rules I-V and the amendment of 
1 r .. ''. ':0 l o i'!d 1 r .. H. 1 105, which implement a fee program for the 
dr>pilrtm~;nt's air quality bureau. 

2. After consideration of the comments received on the 
proposed ru 1<':·., the department has adopted the rules as 
proposed with the following changes (new material is under
lined, deleted material is interlined) and added an additional 
new Rule VI requiring annual review of the fees. 

Rl)j.]; __ t _____ (ll)._1).190ll DEFINITIONS Same as proposed. 

RU.1J:: .. II (16.8.1903) A_IR...Q.\JALITY OPERATION FEES 
(1) Same as proposed. 
( 2) The department shall give written notice of the 

amount of the air quality operation fee to be assessed and the 
basis for such fee assessment to the owner or operator of the 
air contaminant source annually. The air quality operation fee 
is due rG lQ days after receipt of the notice unless the fee 
assessment is appealed pursuant to [RULE V]. If any portion 
of the fee is not appealed, that portion of the fee that is not 
appealed is due rG lQ days after receipt of the notice. Any 
remaining fee which may be due after completion of the appeal 
is immediatPly due and payable upon issuance of the board's 
decision or when judicial review of the board's decision has 
bePn completed, whichever is later. 

(3) Same as proposed. 
(4) An air quality operatiOn fee is separate and distinct 

from any air quality permit application fee required to be 
submitted to the department pursuant to [RULE IV] by a source 
of air cont~min~nts. However, nothing in these rules may be 
deemr.>d to nllow the department to collect more than one fee 
simultaneously. 

( 5) Same c1s proposed. 

RULE III _(16.8.1904) ADDITIONAL AIR QUALITY OPERATION 
of'EES___!ll:_QUJ.BF.P Tj)_J::!JliQ SPECIFIC ACTIVITIES OF THE DEPARTMENT 
D!RECTFDIIT 1\ 1'/\HTIC_\ILI\IL_G_];OG!U\PHICAL AREA Same as proposed. 

B!J!-.Ll\:: 
( 1) ~ ( :•) 

(.l[i_. 8. 1905 l AIR QUALITY PERMIT APPLICATION FEES 
~arne as proposed. 

::ont-all.l. :\dministLlt ive Heqistcr 
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(J) Air quality permit application fees are separate and 
distinct from any air quality operation fee required to be 
submitted to the department pursuant to (RULE IIJ by a source 
of air contaminants. However, nothing in these rules may be 
deemed to allow the department to collect more than one fee 
simultaneously. 

(4) The air quality permit application fee is based on 
the estimated amount of air pollutants to be emitted annually 
from the source of air contaminants. The estimated amount of 
air pollutants to be emitted annually is determined according 
to the emissions inventory included in the permit application. 
Permit application fees may not be assessed for that amount of 
emissions which are covered by either an air quality permit in 
existence at the time of the application, or an air quality 
permit application which is pending at the time of the applica
tion and for which the appropriate fee has been paid. However. 
the department may assess the minimum fee for those permit 
~~ations that do not result in an increase in emissions. 

(5) Same as proposed. 

RULE V (16.8.1906) AIR QUALITY PERMIT APPLICATION/
QP.f_RATION fEE ASSESSMENT APPEAL PROCEDURES Same as proposed. 

NEW RULE VI (16.8.1902) ANNUAL REVIEW (1) No later 
than September 30 of each year, the department shall report to 
the board regarding the air quality permit fees which are 
anticipated for the next calendar year. This report shall 
include a description of the legislative appropriation to be 
recovered, the status of the specific appropriation account as 
of the end of the previous fiscal year, the emissions upon 
which such fees will be based, the tier system to be imple
mented, and the status of any anticipated rulemaking activity 
necessary to adopt the new fees. 
AUTH: 75-2-111, MCA; IMP: 75-2-211, MCA 

16.8.930 PERMIT REVIEW--INFORMATION REQUIRED same as 
proposed. 

~6.8.JJ05 NEW OR ALTERED SOURCES AND STACKS -- PERMIT 
!iPf'_I,~~bJTON REQUIREMENTS Same as proposed. 

3. The department has thoroughly considered the comments 
received on the proposed rules. The following is a summary of 
comments received, along with department responses to these 
comments. 

Comment: Montana Wood Products Assn. recommends that Rule II 
(1) (b) be clarified to indicate that the fees apply only to 
"operating" permits and not "construction" permits. 
Response: Rule II(l) (b) describes a category of sources that 
would be subject to the operation fees. This includes those 
sources that are subject to the requirements of Title V of the 
1990 Clean Air Act Amendments (CAAA) but not currently required 
to hold an air quality permit issued by the AQB. The language 
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of this o.0ction is not tied to the holding of an air quality 
permit; it is me~nt to assure that sources "grandfathered" from 
current permitting requirements, but subject to Title V 
permitting in the future, pay their share of fees. Adding 
"operating" at this point will be confusing since no such 
permit currently exists. 

S:Qmment: Montana Wood Products Assn. recommends that the 
payment period be extended to 30 days from 20 days, since many 
companies make payments from centralized locations and would 
not be able to meet the 20 day deadline. 
F§!li!QD"-f.' lll3 781 requires payment upon receipt of notice of 
a fee assessment. There are, however, 20 days allowed for 
appeal of any fee assessment after notice. The AQB agrees to 
the proposed amendment to allow 30 days for payment of the 
fees. The dPp~rtment's revised the language in Rule 11(2) as 
suggested. 

comment: Hontana Hood Products Assn. recommends a one-time 
permit- applic.>tion fee system, since an annual operation fee 
doe~ not ~0~m to be nQcessary after the program is in place. 
BespQ!)SE,': There i"lre several reasons why an annual operating 
fee is nnces~ary. First, payment of an annual operating fee 
based on the amount of emissions is a requirement of the 1990 
CAAA. T f M0nte>na does not develop an approvable operating 
permit prrwp.-Hn conntaining il.nnu.:tl pet"'mit fees, the EPA will 
impose tile it· ,,·,;n program. This would lead to a dual permitting 
system and loss of primacy for Montana's permitting program. 
Se>cond J y, IIR 7 01, ,.,, p.'!ssed by the 1991 Legislature, is 
consistent with the 1990 CAAA by stating in its legislative 
int0nt that thr fees are to be assessed annually. Therefore, 
t hr dq"ll·t r•>ent is proceeding with a clear legislative mandate 
l,.,t. ·lllnrl.l' op•·r·'lting fer:>s. In addition, the responsibilities 
:"'d "''"r!··. nf thr• permitting program are ongoing and will 
JIHT•·l· ", rli'~- ·l1rninir;h, .1ft.cr t_he proqram dC'velopment phase. 
f>ln1u,1l ! ''''" c~r·,, necessary to support these ongoing efforts. 
1h('SP re''l''"'"ih l ities, as delineated in HB 781, include all 
t eCJson,1ble <"<>"\ s of implementing and enforcing the terms and 
conditions of the permits, such as emissions and ambient 
monitoring, preparation of applicable regulations or guidance, 
modeling CJnalysis and demonstrations and preparation of 
emission inver1tories. 

~o~m~ot: Mont~na Wood Products Assn. recommends that if an 
e>nnual oprration fee is adopted, it should be based on accurate 
emissions d.\t.J <~ml not on estimated emissions. 
P~IP9D§~: Some emissions must be estimated since it is not 
possible' to te•;t some sources using currently available testing 
technology. Standard EPA approved (AP-42) emission factors 
~ill be use>d tor those sources that cannot be or have not been 
source te>sted. If a source can present a better procedure for 
determining emissions, then the department will consider 
~dopting ~n alternative approach. If fees were based entirely 
('!1 J!'l(';"t~~tn-r'·l r"'mir;::ionr;, chflrgc:.s would be allowed for only those 
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sources that have stacks where continuous emissions monitors 
could be installed. This would place the entire burden of 
supporting the permitting program on a very limited number of 
sources in relation to the amount of emissions actually 
regulated by the permit program. 

Comment: Montana Wood Products Assn. questioned the accuracy 
~f the-1989 emission inventory. 
Response: The AQB realizes that the 1989 emission inventory 
contains a few errors and inconsistencies, and has increased 
its efforts with regard to compilation and review of the 1990 
emission inventory to increase its accuracy and consistency. 
The AQB has also assigned various members of the staff to 
review emission inventories in assigned industrial groups for 
consistency and, in addition, will send copies of each source's 
emission inventory to the sources in December for review prior 
to any fee assessments. 

~Qmmg~t: Montana Wood Products Assn. recommends that a factor 
for pollution control equipment, activities and procedures be 
included. 
Response: The AQB uses pollution control efficiencies or 
actual controlled emission rates in its emission inventory 
calculations. Therefore, credit is given for efforts a source 
makes to reduce its emissions. 

comment: Montana Wood Products Assn. suggests that_ the 
department be required to prorate the fee for any part of a 
year rather than leaving it discretionary. 
Response: The proposed operating fee is based on a plant's 
actual emissions. If a plant does not operate for a portion 
of a year, their emissions will be less and their operating fee 
will automatically be reduced by a similar amount. The 
department intends to place all sources on an annual track for 
the payment of operation fe~s and will not charge a full annual 
fee for a permit that is not effective for a full year. 

Comment: Montana l~ood Products Assn. believes that the burden 
for funding activities of the department directed at a parti
cular geographic area should not fall entirely on industry 
sources, but should be borne equally by all sources of air 
pollution in an area, not only those that would be subject to 
the regular operating fees. 
Response: The additional operation fees were the subject of 
substantial discussion and debate during all phases of the 
legislative process. The inclusion of this section in the 
rules is intended to meet the legislative requirements and 
intent of HB 781. The language has been adopted verbatim from 
HB 781. This suggestion was specifically addressed in the 
legislative debate and no authorization for the assessment of 
fees on additional sources was given. HB 781 only gave the 
department the authority to collect fees from those sources 
that are required to hold an air quality permit issued by the 
department or are subject to the requirements of Title V of the 
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1990 CAAA (but not currently required to hold an air quality 
permit issued by the department). Additional legislative 
action would be required to assess permit fees to other sources 
of air pollution, such as wood stoves. 

Comment: MonLina Wood Products Assn. recommends that there be 
::; i=equiretaent that any special study in any area be based on 
a defined reason and not based simply on a complaint. 
Re§Ponsg: liB 781 requires both legislative and board review 
and approval of any special study proposed by the department. 
The department believes that in the course of these reviews the 
department will be required to provide sufficient rationale to 
demonstrate the need tor any proposed study. 

comment: Asarco commented that the permit fee rules are 
premature since the department is not required, under the 1990 
CAAA, to submit an operating permit program, including the 
permit fee rules, to the EPA until November 15, 1993. 
E~spo~~~= The permit tee system authorized by the legislature 
in liB 781 is intended to fund six additional staff positions 
and several existing staff positions. The additional positions 
were specifically approved by the legislature to be utilized 
to develop the operating permit system, as well as to alleviate 
the current lack of resources in the permitting area. It would 
not be possible for the AQB to develop the required operating 
permit system by November 1993, given the current level of 
resources, since we are already experiencing difficulty 
complying with EPA requirements and deadlines for submittal of 
State Implementation Plans, completion of inspections, and the 
submittal of annual emission inventories. In addition, we have 
not been able to process permits within the required statutory 
time frames. 

Comment: A,;,n-co commented that the inclusion of non-Title V 
~o~~~~~ th~t ~rr required to hold an air quality permit issued 
by the dop,n-tm•:nt in the permit fee system goes beyond the 
requirement,; of thf! 1990 CAAA. 
B~:WQ!l!e_~: During the legislative debate on HB 781, the 
application of the fees to non~Title V sources was considered 
and the legislature opted for this system. Per HB 781, the 
permit fee system is intended to fund the perrni tting and 
compliance functions related to all sources required to hold 
an air quality permit. The department is following legislative 
direction to spread the permit fee burden over all of the 
sources required to obtain a permit, rather than only those 
sources covered by Title V. This is consistent with the 
workload of the department in permitting and compliance 
activities for all regulated sources. 

~Qmment: Asarco asked if the AQB expects the current funding 
level of ~l9S,07l to continue or will it increase? 
E~9.!l.2-~' The department intends to demonstrate that it can 
operate an approvable permitting program for less than the 
presumptive $?5 per ton contained in the 1990 CAAA. However, 
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the department does not believe that it will be able to operate 
a fully approvable program at the current proposed fee level. 
The level proposed is intended to fund program development and 
will need to be increased in the future. The department will 
address growth in the fee program aa pilrt of the planning 
process for the 1993 Legislature. 

Comment: Asarco questioned the accuracy and consistency of 
the 1989 emission inventory and expressed concern that an 
inaccurate emission inventory may result in an inequitable 
allocation of annual operation fees among the affected sources. 
Response: See Montana Wood Products Assn. response. 

Comment: Asarco believes that the rule is unclear as to the 
basis for calculating the emission inventory included in the 
permit application. Is the emission inventory based on 
allowable emissions or projected actual emissions or some other 
measure of emissions? 
Response: All emission inventories submitted in conjunction 
with permit applications must be calculated on the basis of a 
source's "potential to emit." This means that the emissions 
are c<1 leu lilted based on a source's maximum achievable operating 
rate unless enforceable permit conditions limiting hours of 
operation or operating rate are contained in the permit. 
Emission inventories are also calculated on a controlled basis 
for every source that has a control requirement included as 
part of their permit. Thus, the permit application fees are 
based on allowable emissions. 

Comment: Asarco believes that there may be inconsistencies in 
the permit application fee system since the application fees 
would be based on emission inventories submitted to the AQB by 
the various applicants as part of their permit application. 
Response: The applications will be reviewed for completeness 
by department staff. This will include a review of the 
emission inventory to ensure that all relevant emissions are 
included and that the emission calculations and estimates are 
done according to established department policy. If there are 
discrepancies in the emission inventory, the application will 
be declared incomplete until the source submits an acceptable 
emission inventory along with the proper permit application 
fee. Since a source will be limited to the amount of emissions 
detailed in the emission inventory submitted as part of their 
permit application, a source should be very reluctant to 
underestimate their emissions to escape permit application 
fees. 

Comment: Asarco believes that fugitive emissions are much more 
difficult to quantify than are point source emissions. AP-42 
emission fuqitive factors are rated 0 or E, indicating that 
emission factors for fugitive sources are of questionable 
quality with a low level of accuracy and reliability. Given 
this low level of accuracy, permit fees assessed on the basis 
of fugitive emissions would likely be disproportionate and 
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inequitable. Requiring sources to develop better estimates of 
fugitive emissions would be cost-prohibitive. The costs for 
developing these estimates could easily exceed the permit tees. 
Therefore, permit fees should not be charged for fugitive 
emissions or should be charged at a lesser rate to reflect the 
uncertainty of the fugitive emissions estimates. 
B_esponse: The AQB agrees that fugitive emissions are often 
more difficult to quantify than are point source emissions. 
Fugitive emissions must be estimated since it is not possible 
to test fugitive sources using currently available emission 
testing technoloqy. The AQB does not believe that the use of 
0mi <;,;ion t .1ctors for estimation of emissions from fugitive 
o.ou r·o.-.,; r•t"CJdii<"P'- s i <Jn if i cant inequities in fee assessments. 
''"i· ; '",,,,,,,,..,·,:ill b•' applied consistently across industry 
1 t ,., ... ,c\1 '"'ur·c0 t·,-p••) to assure that all sources are on a 
,,.,.,., pl·'Y''"l f icld. Fur·thermore, we would be concerned that 
t ", .. ,._ t•,l!:<·-1 Pllt i r·ely on point source emissions would be charged 
to nnl y tho:;p sources that have stack emissions, thereby 
leaving out " significant part of the emissions inventory. 
This would place the entire burden of supporting the permitting 
prorJram on ,, 1 i m i ted number of sources in relation to the 
~nount of omissions actually regulated by the permit program. 

comment: Asarco believes that unless there is a demonstrable 
c;',;;i--::_per-ton d.lfference in administering permit programs for 
NOx Ctnd 'JOC:; versus pilrticulates, lead and SO~, the permit fees 
tor the two classes of pollutants should be the same. 
P~~po(1S<': Til<' AQ!"l expc>nds more resources on permitting and 
compliance activities that are devoted to particulate, so2 and 
lead when compared with NOx and vocs. Furthermore, Montana's 
non-~tt~inment areas ~re non-attainment for particulate, so2 , 

lead and co. 1-lhile NOx and VOCs have not required major 
resources in the past, the increased focus on air taxies (many 
of >:hicll ar<' VOCs) and Nox increment tracking will probably 
require the AQH to propose increases in the relative fee for 
NOx and vocs at some time in the future. AQB will continue to 
assess the fee breakdown in relation to program workload and 
uct i vi ty, tHHI will propose needed adjustments in future 
rul~~'l1121k inCJ. 

s;:ommen_t: Is lr:'ad being double counted, once under total 
particulates and once under lead? 
pes£QD§~: Yes, it is the intention of the AQB to count lead 
both as r~rticulate and as lead. This is due to the regulatory 
focus on lead issues and the amount of staff time devoted to 
lcod-rcl~ted air quality efforts, including state irnplementa
t lun plcln (';JI') development and compliance activities. 

~'Q!!lllW!!t:: As a reo be 1 ieves the assessment of perrni t application 
'fee,; and operation fees is redundant and may cause the depart
ment to violate the provision of HB 781 that requires that fees 
collected not exceed the legislative appropriation. 
Rc~pgn~0: The AQB will complete the annual emission inventory 
prior to the ~ssessment of any fees. The only changes in the 
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total emission inventory will be minor changes from appealed 
fee assessments. The AQB interprets the requirement that fees 
equal appropriations to be applied as a carryover to the next 
fiscal year. Thus, the total annual operation fees charged tor 
a f isca 1 year would be the amount of that fiscal year's 
appropriation minus any permit application fees carried over 
from the previous fiscal year. 

Comment; Asarco believes the assessment of application fees 
may violate the provision of HB 781 that prohibits the depart
ment from collecting more than one annual fee designed to cover 
the costs associated with the permitting program. 
Response: The intent of the language referred to [75-2-211 
Section 2 (7), MCA] is to prohibit the collection of more than 
one annual fee and not to prohibit the collection of one-time 
application fees. Existing sources paying an annual operation 
fee would be required to submit an additional permit applica
tion fee if they applied for a permit alteration. The applica
tion fee for a permit alteration will be calculated only on the 
change in emissions caused by the alteration and not the 
emissions from the entire facility . 

.(;;omment: Asarco believes the rules do not clearly indicate 
whether the permit application fees apply to Title v operating 
permit applications, existing air quality permits or to both. 
Response: The rule states that the permit application fees 
would apply to air quality permit applications submitted to the 
department in response to current permitting requirements in 
ARM 16. 8, subchapters 9 and 11. Applications for Title v 
operating permits are not presently addressed in the rules. 
The air quality permitting rules will change significantly with 
the implementation of Title V and the other requirements of 
the 1990 CAAA. These changes will be reflected in future 
revisions of the permit fee rules. 

Comment: Exxon Company, USA, requests that the payment period 
be extended to 30 days from 20 days to better fit their 
accounting system and to ensure that payments are made in a 
time>ly m<lnner. 
Response: See Response to Montana Wood Products Association. 

Comment: Exxon recommends clarification that the same amount 
of fees required under Rule II(4) are not applicable for permit 
applications required under Rule IV. They recommend the 
insertion of "pursuant to rules 16.8.1102, 16.8.17 .• or 16.8. 
(Rule IV)" in Rule II(4) between "department" and "by". They 
also recommend the deletion of the last sentence. They believe 
that it is confusing except in the context that the operating 
fee will not be due at the same time a permit fee is due. 
Response: The AQB agrees to the clarification of the rule as 
to the method of determining the amount of the applicable fee. 
The department feels that the last sentence is important since 
it clarifies that the department may not assess both a permit 
application fee and an operating fee at the same time (not just 
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that they may not be rl\J~ at the same time). The department has 
revised Ellle II (4). 

comment: Exxon recommends the addition of •under 16.8. (Rule 
iii~ ;~ th•· end of Rule IV(J) to clarify that the application 
fees apply to permit applications and only to those facilities 
covered by the application. They also recommend the deletion 
of the last sentence. They believe that it is confusing except 
in the context that the operating fee will not be due at the 
same time a permit fee is due. 
Rr,;pon,.,c: Th" 1\QA agrees to the clarification of the rule. 
'lh•· olrptrtrnrot f(•t•ls that the last sentence is important since 
it c !ill- i! i ''" t h.lt the department may not assess both a permit 
•tppl "',tt ion f••,-. and an operating fee at the same time (not just 
th 1t t-!JO·Y n t)' not bP due at the same time). The department has 
I t •'.' i '",I"• ~ F'.l I" I\' ( J) • 

~"~'f!lQ[II;: Fx>:on recommends further clarification that the 
application fee only applies to the facilities and/or opera
tional changes requiring a permit application and that the fee 
required in Rule II is not required each time a permit applica
tion is submitted. They believe that the current language 
indicates that the fee will be based on the entire emission 
inventory for the facility and not on the change in emissions 
CilUSed by the d 1 teration. They recommend the addition of 
" ... ilnnually by the proposed new facilities or change in 
operation described in the application" at the end of the first 
sentence in Rule IV(4) and the deletion of the remainder of 
the paragraph. They believe that a permit alteration which 
does not increase emissions should not require submittal of a 
permit application fee. 
Response: The AQB proposes that the permit application fee 
for a ne~~mit will be determined by the proposed emissions 
from the entire facility. The application fee for a permit 
i!l!:~I:<tl_iQn~ __ pr modification will be calculated only on the 
change in emissions caused by the alteration. Fees for permit 
alterations or modifications which do not increase emissions 
would be the specified minimum fee amount ($250). This is 
necessary due to the fact that any permit alteration or 
modification, regardless of its effect on the amount of 
emissions coming from a source, will generate a certain amount 
of c:ork. The department revised Rule IV(4) to reflect this 
change, but has not adopted Exxon's proposal. The department's 
revision makes it clear that permit application fees will not 
be assessed for emissions covered by either existing permits 
or pendinq Clflpliciltions for which the appropriate fee has been 
paid. 

Commenl;: Exxon recommends that the appeal period be increased 
~o 30 days from 20 days. 
Bg~ggn~r:: liB 7fll specifically sets the fee appeal period at 
20 day~ alter receipt of a fee assessment notice. This appeal 
period c.•nnot be changed without legislative action. 
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Comment: Yellowstone valley Citizens council (YVCC) ques
tioned what the justification is for the $2.50 and $0.60 per 
ton fees in lieu of EPA's proposal of a minimum of $25 per ton 
for the same fees? 
Re§~onse: The department's fee collection authority is limited 
by the legislature to approximately $400,000 per year for the 
92-93 biennium. When this authority is spread among the 
existing air pollution sources in Montana, we arrive at a fee 
level as proposed. In response to the concerns over the 
presumptive $25 per ton fee level outlined in the 1990 Federal 
CAAA, the department intends to demonstrate that it can operate 
an approvable permitting program for less than the presumptive 
$25 per ton. However, the department does not believe that it 
will be able to operate a fully approvable program at the 
proposed fee level. The level currently proposed is only 
intended to fund program development and some base compliance 
activities and will probably need to be increased in the 
future. The EPA has indicated that it will require substantial 
documentation that a state can operate an adequate permitting 
and enforcement program before it approves a permit fee less 
than $2S per ton. 

Comment: (YVCC) asked the department to explain how our 
proposed fees are going to ensure sufficient revenue for the 
40% match, as well as the resources necessary for an adequate 
permitting and enforcement program. 
gg,;;oonse: For the federal CAAA, the 4 O% mat.ch requirement must 
be met no later than three years from date of enactment, which 
is state fiscal year 1994. AQB is carefully watching this 
requirement in relation to budgeting for the 94-95 biennium and 
will assure that our budget proposal has adequate state funding 
(both general fund and fees) to match the projected federal 
grant. As part of the FY 94-95 budgeting process, we will also 
address the resources needed to address the permitting and 
compliance/enforcement programs. When the legislative author
ity for fee collection is set for FY 94-95, then adjustments 
in the fees will be presented to the board to implement that 
clllthor i ty. 

Commgnt: (YVCC) asked if special geographical studies are 
needed in Yellowstone county and other non-attainment areas for 
writing permits and enforcement stipulations for those permits. 
Response: This question goes beyond the scope of the proposed 
fee rules into an area which will require further evaluation 
and development before presentation to the legislature and the 
board. At this point, the department cannot address the need 
for special geographic studies in Yellowstone county or other 
nonattainment areas without further regulatory and policy 
guidance from EPA. For example, EPA's final Title V operating 
permit rules have not been issued, nor has EPA provided 
guidance in the specific requirements of Title V permits. AQB 
will strive to keep YVCC and other interested parties informed 
as more guidance and information becomes available. 
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~omment: (YVCC) asked, if they are needed, what level of fees 
would be nc>ceso;ary to fund these studies. 
ReSP.QD~~: It is not possible to estimate the level of fees 
needed to fund sp~cial geographic studies until those studies 
ar:~ dcvelopPd. 

~ommcnt: (YVCC) questioned if the department is willing to ask 
the 1993 I~gislature for these studies? 
E§!llllQD..§.Q: As explained above, the need for special geographic 
studies mue;t be defined before legislative proposals can be 
prepared. 

~om~~nt: (YVCC) questioned if the special studies are not the 
answer to clean up Ynllowstone County and other nonattainment 
are~s to protect the health of Montana's citizens and provide 
the impetus for sustainable economic development, what is? 
Re§2QD~g: Special studies serve as technical support for the 
development of regulatory programs (including changes to the 
State Implementation Plan [SIP]). Changes in the regulatory 
program/SIP would be thn tool for achieving reductions in air 
po] l1.1t~r1t~; in ~r1 ~re~. 

(~Qrn_mgn.t: (YVCC) question what level of fees will realistically 
be lH'Cc>sc;C~ry to run :. strong air quality program that will meet 
new f~d<na l st:1ncl<lrds and clean up Montanans' air and protect 
their health? 
fl§'f·P"D""' This q11cstion is extremely difficult to answer at 
this point in the growth and development of the air quality 
program. As stated at the November 15, 1991 board hearing, 
growth in the lr>vel of fees collected will likely be necessary 
to meet th~ requirements in state and federal law. Until we 
more cl•'ar ly uncl<'t·stand these requirements, an ultimate level 
of t ••es c··liHWt bo projected. 

r i n.1l I y, t hr> board has inserted an annual review require
ment (tlr:l< Rl'Ll: Vf) to insure that the air quality permit fee 
"ystem j,-, tr·:1d:•'d on an annual basis to assess the need for 
J"t>vi::irJn. 

DAVID W. SIMPSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

by ' ) . /}.. .• ~ ~,_ __ L ., 
DENNIS IVERSON, Director 

C<'rtif ic"l to th<> secretary of State December 16, 1991 

Revie. wed br.M: I 
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Eleanor pa k r, 
DilES Attorney 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTA~ SCTENCES 
OF TilE f;TATE OF MONTANA 

In the matter of the amendment of 
rules 16.20.255 and new rule I 
concerning service connection fees 
for public water supplies 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF 16.20.255 AND 

ADOPTION OF 
NEW RULE I 

(Water Quality Bureau) 

1. On September 12, 1991, the Board published notice at 
page 1636 of the Montana Administrative Register, Issue No. 17, 
to consider the amendment of 16.20.255 and the adoption of new 
rule I. 

2. 
proposed 
with the 
r;t;:~ter ia l 

After consideration of the comments received on the 
rules, the board has adopted the rules as proposed 

following changes (new material is underlined, deleted 
is interlined): 

](;_. 2Q_,_/. .. 5~2_ CQ}:1.f:~J"JAN~f: _k_J;,_l;N __ -:-_:-__ !:;;:();:l')EJ'ION§_ Same as pro-
po:c-.cd. 

B_U_l,_E_I __ Wi.J__Q_,_£4_QJ _ _,'_;JJ_~Yl_Q: __ _i:.Q.lliii'£TIOti__f_~li ( 1) A 
pub! ic water supply system must pay to the department an annual 
fee for each state fiscal year. The annual fee must be 
postmarked or delivered to the department no later than March 
1 of each year. Payment for fiscal year 1992 must occur no 
later than March 1, 1992. Each tlflnttal ~ii~-is---eens+~ee 
payment fer the next ;state fiscal year. 

(2) (a) For purposes of this rule, an active service 
connection is one that provicies water service t:-<:>--fr--eus~ 
wht>-ptty-s-----f'~hat sel"viee for human consul!l.Qj;_iol"! __ .l;Q_£_.9\!l?tomer 
!_h.> t;_i s bl.ll"'-SL_cl_i_Lect l_y__or __ o_t_llerw iso_j1_~j_g g! r_<>~:t.Jy_!::.§LSpons ib!J:> 
by a public water supply system supplier far payment for that 
'?s:rvic~- Activit_j_es that do not gualify as human consumptiol"! 
j_ nc lud~____;,cg._ts-.s_ us.t'<:l _e_x_c;_l_li§.i VE>Jy ___ }:)y __ _l i ve§'j;ocl<_ _ __Q_r_(QL_ t i_r_!,>__J)LQ= 
tectiq!J. 

(b)-(e) s~mc as proposed. 
(3)-(4) Same as proposed. 
( 5) Failure to pay the annual fee by March of the 

fiscal year for which the fee is assessed subjects the system 
supplier to an additional charge to be calculated by multiply
ing the fee by -lO 1__._5_Q~, for each calendar month in which the 
fee is not paid. 

121 The board shall review the public water supply 
p£gg__r_g_m, including__t,h!L.§.!lrvice connection fee amounts_ ~.il!l.P9§g,j 
by ___ t:_h_i_S_____L\.l _ _l_g_,_q_n _()[ .. P.G.fQU!_Qece_l\)ber 26 of e<!_Qh _.Y§!:!L_, 

COMMENT: several commenters opposed the levying of a fee based 
on connections because they felt they were paying the fee only 
to be regulated (or to support more bureaucracy) . 

~ -l - 1 :~ / ~I) / g ! 



RESPONSE: The Public water Supply Task Force, appointed by the 
Governor's office in Spring 1990, recommended that Montana 
retain primacy for enforcement of the federal Safe Drinking 
water Act. The task force also recommended that the Department 
maintain existing public water supply services. Fees were the 
only viable funding source. Thc> Legislature endorsed these 
recommendations by pnssing Senate Bill 407 (Chapter 645, Mont. 
Laws l9'Jl) . 

.;;g_l'1_MEt:!_I: Seeley Lake Water District and Montana Rural Water 
urged th~t a full annual fee not be charged for service con
npction5 t-hllt ,1rf"" in usc only ~;f'asonally. 
BJ::..tii'Q!'Ii!.£;! Allowing pro-rated foes for a seasonal connection 
would exacerbate the difficulty in determining the fees for a 
public water supply system supplier. Plus, any system in a 
given year's time is going to have a period when some connec
tions an> not in use, thus making it difficult to verify 
whether or not the fee submitted meets the requirements of the 
rule. 

<;:91:11-lf:NT: snv••rill comrn£>nt.ers stated that the minimum fee is too 
much, or should not exist at all. 
RESPONSE: The minimum fees were set by the Legislature. The 
liiiT:~-;---;:,-;J,~n"t '"I'' un<Jc•r this amount. 

S:.Q!:1!1.£;UT: Tho City of Billings, Town of Melstone, City of 
Ronan, Somers County water and Sewer District, and some school 
districts requested th~t fees be delayed until state fiscal 
year 1993 so that public entities can budget for the payment. 
B~_$PONS_!;: DHES' public water supply program requires imme
diate, additional staffing to address a critical workload 
imposed by extensive new state regulations th~t are adopted to 
meet federal primacy requirements as well as adequately protect 
public health. Further, there are no other funding avenues 
available to r~cilitate hiring additional FTEs during fiscal 
yefJr 1992. 

~Q~T: Montana Rural Water, the Montana Association of 
County Water and Sewer Districts, and the City of Great Falls 
stated that fees should not be charged for service connections 
that are for livestock purposes or fire protection only. 
BI':S.EQtl9.J:: RULE I is amended to clarify that a service connec
tion for Rny ~trictly non-domestic use would not be assessed 
" fee. 

<:::Q.t1!:1f;!:1T: 'I'll<' IJ- S. Forest Service commented that fees for a 
campground might be excessive if the campground had more than 
one well. 
BES£QN;;? _ _!;: The' DilES l i,;ts PilCh campground as having one public 
J.4ater supply. Therefore, only the minimum fee would be 
assc~_;sed. 

COMMEN:~: The Montana Department of Fish, Wildlife and Parks 
stated that ~tnte agencies should not charge each other fees. 

:-> '1 - 1 ' / :> f l • '~ 1 
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RESPONSE: 'fhe public water supply law directs that each public 
water supply system supplier, whether or not it is a governmen~ 
tal entity, must pay a connection fee. 

COMMENT: The U.S. Bureau of Reclamation suggested that a 
single $50 fee should be assessed to governmental units that 
operate multiple public water supply systems. 
RESPONSE: As indicated in the previous response, the public 
water supply law does not contemplate different treatment for 
governmental entities. 

QQ~ME~T: Brook Drive Water Association requested an increase 
in the service connection fee with a corresponding reduction 
in the minimum fees. 
Bf:i2E9!::!i2f:: The public water supply law does not provide this 
flexibility. 

COMMENT: Richard Johnson and other commenters expressed 
concern about rising andjor cumulative costs of governmental 
fees. Concerns were also expressed regarding the use of fees 
as a replacement for taxes. 
BEi2PQl:!.'i]':: The program and associatt>d fees were authorized by 
the Legislature in response to federal Safe Drinking Water Act 
legislation enacted in 1986. An expanded st.ate program is 
necessary to retain primacy in the public water supply area and 
adequately protect public health. 

(Qt1M111'I': Robert Dunlop expressed concern that his community 
water supply system would be assessed fees for campground 
spaces in addition to mobile horne park spaces. 
E_g_~PONSE: For public water supplies that serve a combination 
of mobile home and campground spaces, the DHES would assess 
fees only for the mobile home park portion of the public water 
supply system (the minimum fee for a transient system is met 
by payment of the fee for the mobile home portion). 

c;oMMi:tlJ': The City of Billings stated that the Department 
should provide a detailed estimate of costs and that the fee 
schedule must be commensurate with costs of providing services 
to public water suppliers. 
RESPONSE: The Department presented a detailed budget to the 
Board that included a breakdown of types of expenditures and 
services authorized by the Legislature and projected fee 
revenue. Those figures indicated that projected fee income 
from RULE I and other funding sources would not exceed auth~ 
orized expenditures for those services. 

It is not intended nor does SB 407 require that the fee 
for a given public water supplier equal the value of the 
services provided to the supplier. The city of Billings may, 
as a public water supplier, request any of the various educa~ 
tional, technical review and other services offered by the 
Water Quality Bureau. 

::'1~12/26/91 
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COMMENT: The City of Billings argues that the time frame for 
assessing fees has passed for state fiscal year 1991; and that 
most municipalitLes are past the point of being able to budget 
for this fee. 
RESpONS~: section 4 of SB 407 specifically states that annual 
fees may be itSSessed for the biennium beginning July 1, 1991. 
The affected parties were given notice of the bill's fiscal 
effect when the bill was introduced to the Legislature and 
forma 11 y when the bi 11 was signed into law by the Governor 
(April 2r., l'J'll). 

~Q!:1.t:1~NT: The City of Billings questioned (1) how the number 
of service connections would be determined this fiscal year; 
(2) how multiple connections to one service line would be 
handled; and (3) what provision is made to allow entities to 
recover delinquent payments. 
F~~PQH~E: For FY 1991, the number of service connections is 
determined by counting the number of such connections during 
t.hr· month of .July, 1991. 'rhis can be calculated by referring 
to the hilling records for that month. As to multiple connec
tions, fee,; would be paid only for the customers that are 
billed by the public water supply system supplier. As to 
recovery of d 0 linquent payments, no special provision is made 
through these rules. 

\'m1t·1FHT: Tin.' City of Billings questioned whether the 25 cent 
fcc lor tt10 qr-ourtdwatcr assessment account is reasonable 1 and 
what ser·d•ces ·,;ill be provided through this fee. 
B~f<EQ~~~: The 25-cent fee is imposed by the Legislature. The 
services pr<1vided through this fee are explained in SB 94 
(Chapter 7G'l, 11ont. Laws 1991), but specifically include better 
L'hF>r'lct··" izo~t-.iun of the groundwater resource in Montana. 

C91·1MJ:Nf': 
ot 1 o·~. fV t 

Pr~~l'iJtJ~~t·: 

J'IH· City cof Rill inqs stated the late payment of fee 
v.1 1 f'tHI<n· month is cxccssi ve and arbitrary. 
Ttl" r Pe is ilmended to ·1. 5% per calendar month. 

DENNIS IVERSON, Director 

Certi! i0rl to the Secr~tary of state December 16. 1991 . 

1 . I I 

-·6-i:~'q L.: lh-~-----
'Eleanor l',lr~:er, DHES Attorney 
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BEFORE '!'fit: Dl:l'AH'l'MENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter ot the amendment of 
rules 16.44.103, 16.44.105-106, 

) 
) 

16.44.109, 16.44.114-116, ) 
16.44.118, 16.44.123-124, 16.44.202,) 
16.44.610, 16.44.901-902, 16.44.911,) 
and new Rule I dealing with permits ) 
for owners and operators of ) 
h."1zt1rdaus waste ) 

Tn: All Interested Persons 

CORRECTED NOTICE 
OF ADOPTION 

(Solid & Hazardous waste) 

l. on October 31, 1991, the department published a 
notice at pnge 2035 of the Montana Administrative Register, 
Issue No. 20, of the amendment and adoption of the above-cap
tioned rules which are part of the ongoing process of seeking 
re-authorization from the Environmenta 1 Protection Agency under 
RCRA for the state of Montana to continue to operate an 
independent hazardous waste program. 

2. The not. ice of amendment of Rule 16.44. 202 incorrectly 
showed a new definition for "component•, when it should have 
shown an amendment of the existing definition of "component", 
and in~dvertently omitted mention of definitions (109) through 
(124). ThP corrected rule amendment reads as follows and will 
affect the numbering of the definitions as shown. 

HLd -tL2Q£ __ D_E..flNITIONS In this chapter, the following 
terms shall hnve the meanings or interpretations shown below: 

(1)-(14) Same as original rule. 
( 15) ~Component" means any constituent part of a unit or 

fiDY .. group __ of_c:o"n,,}'Jt.V<'!l..L.Pll.rJ;:_§ 9f a unit which are assembled 
!_Q_£el'f<,lt"l]l __ ,L.S1'.1'.s:_iJ_j_<;...Jilll__g_!;_ion (e.g •• a pump seal. pump. kiln 
liner, kiln thermocoupl€U, For the purposes of application to 
tan~§_Q!:_ t:ank syf'tel!}~~- "€component" means either the tank or 
uncillary equipment of a tank system. 

(16)-(35) Same as original rule. 
( 3-7 r ( 36) Se>me .~s proposed. 
()C,-124) S.HHo as original rule but renumbered as (37)-

( 12 ')) . 
AUTH: '/r,-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

3. Replacement p~ges for the corrected notice of amend
ment will he submitt0d to the Secretary of State on December 
31' 1991. 

Certific>d to the secretary of State December 16, 1991 . 

\ 

Attorney 

11ontana ildministrativc Register 24-12/26/91 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
rules implementing laws adopted 
by the 52nd Legislature, 
amendments of Rules 24.29.1401 
to 24.29.1405, 24.29.1415, and 
24.29.1425; repeal of 
Rule 24.29.1420 relating to 
Workers' Compensation Medical 
Services 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION OF NEW 
RULE AND AMENDMENT OF 
RULES RELATING TO WORKERS' 
COMPENSATION MEDICAL 
SERVICES 

1. on October 31, 1991, the Department of Labor and 
Industry published notice of the proposed adoption of new rules, 
amendment and repeal of rules relating to Workers' Compensation 
medical services at page 1975 of the Montana Administrative 
Register, issue number 20. 

2. The Department has adopted [Rule I] 24.29.1416, 
APPLICABILITY OF DATE OF INJURY, DATE OF SERVICE as proposed. 
Proposed RULE II was not adopted. Rule 24.29.1420 was not 
repealed. 

3. The Department has amended Rules 24.29.1401, 
24.29.1404, 24.29.1405, and 24.29.1415 as proposed. 

4. The Department has amended the following rules as 
proposed with the following changes: 

24.29.1402 PAYMENT OF MEDICAL CLAIMS (1) Payment of 
medical claims w±llshall be made in accordance with athe 
schedule of nonhospi tal medical fees and tllil__hospi ta.J, 
~eh6P~~~ adopted by the e±v±~±e"department. 

(2) No fee or charge shall be payable by the injured 
worker for treatment of injuries sustained if liability is 
accepted by the insurer. THE INSURER SHALL MAKE TIMELY PAYMENTS 
OF ALL MEDICAL CLAIMS FOR WHICH LIABILITY IS ACCEPTED. 

(3) Payment of private room charges w±llshall be made only 
if ordered by the treating physician. 

(4) Special nurses w±llshall be paid only if ordered by 
the treating physician. 

AUTH: 39-71-203 MCA IMP: 39-71-704, MCA 

24.29.1403 SELECTION OF PHYSICIAN (1) Remains the same. 
(2) Remains the same. 
(3) Except in an emergency, approval of the insurer 

~~~~~ be obtained before referral of a worker to a medical 
specialist for consultation. The report of the consultant shall 

24-12/26/91 Montana Administrative Resister 



he ctVi1il(lblP. to the insurer upnn requP-st .. Insurers may rrqurr~t 

consultation and evaluation by a physician of their choice. 
(4) Remains the same. 

_('i) __ [I{IT!!QRIZATIQ!i_QR APPROVAL AS REQUIRFfl T!J __ ,5llfl!WC_T_IONS 
L1l_i\NQ_.(U __ J;_HALIJ_]J_QI_J1_f:__UNREASOJ:!ABLY WJJ:HH]'],~, 

AUT!!: 39-71-203, MCI\ IMP, J9-71-704, MCI\. 

2_~.29.1425 RATES FOR HOSPITAL SERVICES (1) Beginning 
January 1, 1988, through December 31. 1991, hospital rates 
payable by workers' compensation insurers shall not exceed those 
rates prevailing in the hospital in effect on January 1, 1988. 

f?r--R~t~~-fer-hee~~~e~-e~v~~-~k-~~~~k~~ 
~t~±~~~~-~e-±o~~r-~he~-~~~--~~--~~~~~-~ 
f~r~~~~~--Al±-ret~-ft±±~~~-w±±±-b~-eMb;~~t-te-a±v±~±e~-e~preve±~ 

f3r--A~--~-±e-~-eb±±~ot~a-~-~ay-~-the~-~ 
mel(tmtlm-l."c'tee-H-1-ed-...-~k-he-a~v~e~efl-£er-~~~~~-9e1."V""~ 
r~na~r~a;--er-th~-!"!"~""e-i~-ifl~--re-t---i-n-k-he--hosp-i.k-trl.--1-n---e-f~--<)i'l 
iJen>H'Iry-l:-,--14&fl-,..-~,.....~~t'IO't-pre¥-ia~a-fer-i-l'l"-+.-he-·hosp-~1-'~ 

ret~-+4~4~~~--~~~~-~~-be±n~-~rev-iaea-~~~~ 
i1 Ft !'IMO ry -l:- ;--l:9BB ;- -lfttl~~-~-f-i,-1--ed- -vt--~~ -d-i--v-~k>f't- -tt<X.'Ofl!J".>fl·n-~ -by 
Ft-de~e±t~d-el(plonet±en-e£-eMeh-e~rv±~~7 

ill Beginning January 1, 1992, hospital_ rates -~11>J~ 
E'D.Sill __ nr)t __ ~_g the product 9f the rates prevailin_g_ .irr......tb .. ~ 
!:)g_~_i_ti!.l =-9."::-tc~-_d,~e--of--....::"'el"vte~ .. and the APPLICABLE _Q_i§_C01,!.!J!:: 
f act_Q!: __ i ss \l_ ed _l:>y _ ___tll_g___9"pa rtme_nt . __ --:fer- tb.e- ~&1'"-re"''m'f'ld-i ~~t=--~~ke--_!)f 
';l~r.,._±ee.,- __ ~_AP!'LICABJ;,_f;___.!21_SCOlJ)'I_T __ _fACTOR~Rk_lDENTI.f_I !':lL __ f()B 
INPATIEN:r:.___;-;ER\1_\.C_ES ACCO.P...Q11ffi~Q_THE DAT.E OF DISCHARGE. AHQ __ IOR 
OUTPATlENT _ _J;_J::RVICES JI.CCQRDIJ:!:G._TO THL__DATE Q_f__Q_ER\I_I_~J;~_ 'l'h<:l 
g ~ J?aLtl1lE?JJ t_3_h..£1J__ e s ta t:>JJ.5tt_Q i~Q.\l_rt_t:_ _ _lil_g_tgr_s_.Q~_\=.9 £c:l_L!1_g_t:p __ _t b_e 
_!__QJ_ l_<:>l;lil1g__l!!etl}_odology: 

iAl T.tl<;>_disco.Jd!1t factor in effect for a hospital .Qgginning 
JQ_nuar:y __ ]~_J.2_9?~~-tJ:te disCOIJ_!1t factor in effect on Qg_cem_Q_0_r 
J L. _l\1<} l, multi I' 1 i <?Q __ g~· _l ~04_0?.~--"!1 .. d __ g_iy_igE?<;I __ l:>y_ih!O: .!a.IJ..c'-fl.tj_ty __ 1 _ 1 
Q8L_j-i_DQI .. ~'- .9..RL_is the overall percent rate ___ increase~_____if__.QDY~ 
adopto:>_<L.PY the hospital for January 1, 19~_yided l:>y_100. 
QiSCQ\lDJ ... ____f_~_t_ors in effect December J 1, 1991, are those 
gstabli;2.b_~_g_J2Y .. J:ll.'2 ..... 9.".PQ.Ktment in accordance with subsection (]J__._ 
Tl}<?~§_9i <;rc o>IE_t;_ __ ta c;t Q.rP _<IJ;:Q __ <!_Ya i_l_a_b_l<L.JKQ]1__tl)_e_c:l_<wA.t:b_115'..rt_t_l1PQ!l 
r-gg__ue.;;!;, 

1.!2l. TheJ!Jscount factor in effect for a hospi tg...l......Qg_qinnillg 
Jl\J-!UARY 1, ___ .1_993, iJ>~ly-f,-f99i!< is the discount factor in eft:!i.£'.t 
QD DECEMe~~~1992,J>~n~-3e,-~99i!< multiplied by the guantit~ 
1____:+_____8_\W9~q_c:l_ivid~ the gugntity 1 + ORI, where _AWW93 i§ 
1;Qg_percent increase in the state's average weekly wa~_QVeK 
ti§gal~~t_13-~2, divided by 100, and OR! is the overall percent 
!:"f!_j;~_jncrea~_.______iL___QD~, adopted by the hospital for JANUARY _ _l_,_ 
122..l~iY::.±.--l:-~~?.- divided by 100. ---'Pbe-·d-iscourri:--f-a-e~r:--if'l 
7f£eee-~g-,if'l~,;_f'lg--iitH.-y--l-.--l-9-9+,--.i:-!!t-aeter~1:~ee-eeee~d-in'l::..-t-o--~ 
eet'! ~ ~~:!:~ ~ ~ ::"~~.!'"11\t!i~.::fe.-- I' i eee±-yee.--%~~3.,. 

.(sl J'L-'l9..9ition____tg_ the dates given in subsections_l2LL;al 
and (2) (g), the discount factor for a hospital is also .. WR<:I~ 
on __ a_n_y __ d_<~_t_glRl_tbroug.h December 31. 1993, for which 1!___1"<;_1;_!-l 
cl-1~ !19~- i.? ~- ~.d_Q;Q.t~Q ____ );:?y_ __ thc .hQ9.12l_t.rtJ_:.. ___ ~_Tb~-~-'~U ~~QU_r~t~. c_(-~_ct_Ql:_ ~ iD 

'·1\)L't J'' .\ !r1ir·J~:t! :1tiv(-, l\c'>1ist,·~~ 24-l 2/2(>/9 1 
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effect beginning the date of rate adoption is the previous 
discount factor divided by the quantity 1 + ORI. where ORI is 
the overall percent rate increase adopted by the hospital, 
divided by 100. 

ill The overall rate increase adopted by a hospital shall 
be reported to the department on a department-approved form 
BEFORE THE EFFECTIVE DATE Of ANY RATE CHANGE.withil'l-~htr~y-t?&t 
aoy~-oft~r-~n~~t~tYe~~~~~~~~ Notification 
by the Montana Hospitals Rate Review System of the amount and 
date of an overall rate increase shall be accepted in lieu_of 
direct rate change reporting by the hospital. 

f+r---'l'h@--d-:i-'11-~:teftThe department may in its discretion 
conduct audits of any hospital's financial records, fer 
he~pi~ol~-~tti-re-d~~~w-:i'th-l:he~i-v~~l'l7 to determine 
proper reporting of rate filings. Eoeh-hes~~e~-~~~~~~ 
wi~h-k~-d-~~~-mH~~-~~-~rd&-te~-~-~~~-~-:i¥@-~~ 
y~o~o-o~t~~~al'!~i-o~i-1'1~-~~teh-ra~~~~-~-~~f~~~ 
:l:,-:1:988..-

f5r--~he-~-may-~~-l'!ew,-~-e~-~-ied 
~~tle~-~everl'lil'l~-re~eo-te~-he~pi~el-~ervi-eeo..-
~ Charges billed by a hospital are not subiect to 

reduction under the Montana Meaieol RELATIVE VALUE Fee schedule, 
except that hospital professional fees may be paid according tQ 
either the fee schedule or the appl icabl~__b_Q§pi tal_ rate_§_,_____QIJ.t 
not both. 

121 Insurers shall make timely payments of hospital bills. 
IN CASES WHERE THERE IS NO DISPUTE OVER LIABILITY THE INSURER 
SHALL, WITHINe~-fellew~~ 

.f!!.±--WH~hi-1'1 thirty (30) days of receipt of a hospital's 
charges,e"-i-~~t~r~l± either pa~the charges according to the 
rates established in subsection [2), or notify the hospital that 
ADDITIONAL INFORMATION IS REQUESTED, AND SPECIFY THAT 
INFORMATION. THE INSURER SHALL THEN PAY THE CHARGES WITHIN 
THIRTY (30) DAYS OF RECEIPT OF THE REQUESTED !NFORMATION.~h~~e 
wi-li-~-o-~~-i-~-pey~~---H~i~-:iee't-:i~-~-i"el~de-~ 
r~ooe~~-fer-~h~-selnyT 

fij:--fl'l-e!l~e-'llflere-tt-~-e-l-eet-:!rk~-conduct.--en--ttUd-H 
et-~~~~k~-ehttr~-~~-l'!e-~~~~~-li!lbili~¥•-~ 
*"~~rer-~k~-~---wi~hi~--~htr~¥-=t}&t-~-et--~~-~ 
ehorgeo;~Ye~tr-t~r~~~-~he-n~e~n~~~~~ 
~e-~ftec-~~l-i-shed--.ffl-~._....-f i!t -fe~-~l'te ~ :l:!ri;ng 
e~ai-~ed..-

AUTH: 39-71-203, MCA 

5. The Department 
commentary received. 

has 

Comment: PROPOSED NEW RULE I 

IMP: 39-71-704, MCA 

thoroughly considered all 

1. The New Rule calls for application of the new generic 
drug statute, section 39-71-727, MCA, according to the date of 
service instead of the date of injury. This statute is a 
substantive provision and therefore cannot be applied 
rctro<~ctively. 

2-1-12/26/91 r.1onL1nu i\dministrative Register 
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Respgnse: It is true that, generally, new workers' 
compensation laws apply according to the date of injury. 
However, payments for medical services are determined according 
to the rates in effect on the date the services are provided. 
Section 39-71-727, MCA concerns maximum payment obligations for 
prescription drugs; it is consistent, therefore, to apply this 
statute according to the date of service. 

Furthermore, application of the new statute by date of 
injury would be unworkable. The statute requires the pharmacist 
to bill for only the cost of the generic-name product for any 
prescription. Application by d"te of iniury would mean th<" 
pharmacist would be required to identify the correct date of 
injury associated with each prescription before submitting a 
claim to the insurer. Identification of the date o[ injury 
correctly associated with a particular medical service can be a 
complex task, involving consultation with several of the other 
parties involved in the claim or claims, and knowledge of the 
many provisions of the Workers' Compensation and Occupational 
Disease llcts. It is thG appropriate responsibility of the 
insurer. The ph(1r Pl<1c i:~t t"(lnnot h0 f"XPC>~·tc•d to assume thut 
re"ponsib.i 1 ity. 

CO)n.l!J!c.DtS: PROPOSED NEW RULE JI 
1. llt.i.l.ili!.t..i,Qn_nQ.L9deQ.Ilil.t.!'~QD.ti.9JJ_gd. The tee schedule 

described in New Rule IT contains, by itself, no restrictions or 
guidelines concerning the utilization of medical services. 
Utilization guidelines necessary to control medical costs will 
not be ready until aft0r the fGe schedule implementation date of 
January 1, 1992, given in the New Rule. If the fee schedule is 
adopted i1S described before these guidelines are in place, 
increases in medic:1l costs pi1yable i1re likely to be 
significantly greater thQn authorized by statute or than planned 
for by insurers. 

For example, •unbundling" of physical medicine charges--the 
practice of billing separately for office visits, modalities, 
and procedures--is allowed under the proposed schedule. This 
practice, if applied, could lead to higher costs payable than 
would be predicted by the simple statutory increase. This in 
turn could lead specifically to the perception of certain 
professions, such as physical therapy, as "opportunistic", and 
to the est:1blishment of indiscriminate policies toward physicAl 
theri1pists by insurers. 

2. b.Q<;litioni!.L.J2!:ocedure codes needed. Certain services 
currently provided to injured workers by Montana physical 
therapists are not included in the proposed fee schedule. Fees 
are needed, for example, for work hardening, physical therapy 
evaluation, functional capacities evi'lluation, and other 
services. 

3. Adpp_tion needed as soon as possible 
professio))· For medical doctors and osteopaths, 
fee schedule ls n murh-needed improvement on 

for __ !ll§di~al 
the proposed 
the current 
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procedures are now being performed that are not recognized, or 
are not assigned maximum fees, in the current (1987) schedule. 
certain new radiology and surgery procedures, for example, are 
not currently scheduled and are very expensive. Also, the 
proposed schedule corresponds to the current AMA procedure 
coding used by all physicians. 

The new schedule could be adopted as proposed for the 
medical profession only on January 1, 1992; fees for the 
services of other professions, such as physical therapy and 
chiropractic, could be established using the current schedule, 
with conversion factors increased to conform to statute. 

4. Separate schedules needed tor individual professions. 
While the proposed tee schedule is appropriate for medical 
doctors and osteopaths, separate schedules should be developed 
for all other health care professions. Physical medicine 
descriptions and fees, especially, were developed for physicians 
and are often not appropriate for physical therapists or 
chiropractors. Also, the proposed schedule would not allow for 
accurate tracking of utilization by professions; this tracking 
is needed to prevent inaccurate decision-making by insurers. 

The State Compensation Mutual Insurance Fund and the 
Montana physical therapy profession have worked together for the 
past one and one-half years to produce a complete fee schedule 
for physical therapy. The draft schedule includes utilization 
guidelines as well as individual fees, and recognizes all 
physical therapy services currently performed for injured 
workers. Similar projects should be undertaken for chiropractic 
and for other professions. 

5. Equity between chiropractors and mecl)cal doctors 
important. It is appropriate that the proposed fee schedule 
applies uniformly to chiropractors and medical doctors. In 
recent years the chiropractic profession has promoted the 
concept of equity; it endorses the application of the schedule 
as described in the proposed New Rule. 

6. Cost increase limits not ensured by methodology. The 
Department cannot be sure that the proposed method a logy for 
establishing the new fee schedule will limit overall increases 
in medical fees as required by statute. Conversion factors 
produced by the methodology given in the New Rule lead to 
increases in payments for the most frequent services that are, 
in total, almost 50 percent more than the increases allowable. 
Also, physical therapy data used with the methodology are known 
to be inaccurate and should not be used to set new fees, as they 
do not reflect a majority of what physical therapists do for 
injured workers. Furthermore, because the new schedule would 
allow unbundling of various physical medicine charges (discussed 
earlier), and significantly higher payments for some services 
typically provided by chiropractors, it appears that other 
professions would have to receive lower payments than given in 
the current schedule, which would give rise to questions of 
equity. 
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7. TimelY---J?~.Y]!!g_n~eguirements needed. Whereas the 
proposed amendments to ARM 24.29.1425 require timely payments by 
1nsurers to hospitals, there are no similar requirements in the 
New Rule for indi vidua 1 medica 1 providers such as physical 
therapists; tim0ly payment is as important to the pr~ctices of 
thos~ providers as it is to hospital finances. 

8. Physical theracv services valued too low, passive 
Qrocedures too high. The proposed fee schedule values many 
procedures typically performed by physical therapists lower, 
relativ0 to other Medicine area procedures, than does the 
current schedule. Also, the proposed schedule values "passive" 
physical medicine procedures higher than procedures where the 
provider is more actively involved. This is not an appropriate 
direction for the treatment of injured workers within the 
Montana workers' compensation system. 

9. l,Jr>di!t·'l~._subi~<;:t.__t;;o section 2-4-JO'Z_,___!1CA. For each 
update of a publication incorporated by reference in ARM, 
adoption nf tho update requires a separate rulemaking, following 
t.ht• proo·r·durcs given in Title 2, Chapter 4, MCA. 

10. Egference to "all health care practitioners" unclear. 
Subsection (B) of the new Rule refers to "all health care 
practitioners authorized to provide medical services under the 
Workers' Compensation or Occupational Disease Acts". rs there 
il 1 i"t nt Uwc;(• prad~itioners? 

(;en~raLEQspons~: Upon consideration of the comments 
received on the proposed New Rule II the Department will not 
adopt the t10w Rule at this time, nor will it repeal ARM 
24.29.1·120. The following specific responses to Comments 1 
through 10 assume continuation of the current fee schedule 
system; Ml incrras€' in the current conversion factors effective 
Janua~y I, 19g2; and coordination of utilization rulemaking with 
adoption ot the new fee schedule at some time in the future. 

COffi!11enj:_No. flg§QOh~S~e~-------
The Department is working with insurers and 
providers to develop utilization guidelines; 
implementation of the new schedule will be 
coordinated with adoption of these guidelines. 

The Department is developing additional procedure 
codes to be included in the new schedule. 

Adoption of the new schedule for certain provider 
groups and not for others would result in a 
piecemeal, unnecessarily complex system of 
medical payment requirements. The Department 
recognizes the need for a more current system and 
is working to implement the new fee schedule-
with its up-to-date coding, and maximum fees for 
new procedures--as soon as possible. 

2 ·I - t 2 /2 6 I 9 1 
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Response 
In keeping with the concepts of equal protection 
the Department will pursue a single fee schedule, 
where a procedure is reimbursed at the same level 
regardless of the profession of the provider. 
This does not preclude the development of 
additional codes to be included in the schedule, 
as mentioned earlier, nor does it prohibit the 
development of utilization guidelines to specify 
differences in services, or to limit 
"unbundling". 

5 The Department intends to maintain equity among 
professions in the new fee schedule. 

6 The Department has revised its intended 
methodology slightly; the revision has resulted 
in the correct overall percent increase in 
payments for the most frequent services. With 
utilization guidelines in place, then, any 
individual differences in reimbursement levels by 
provider type will be the result of the one-time 
transition to a different relative payment scale. 

7 ARM 24.29.1402 has been amended to include a 
general requirement for timely payment. The more 
specific requirements of ARM 24.29.1425 as 
amended are not included, as the Department 
understands insurer compliance in cases of 
individual providers would be extremely 
difficult. 

8 Relativities of procedures within the Medicine 
specialty, as within all other specialty areas, 
can be expected to change somewhat with the new 
schedule. The Department has confidence in the 
nationally recognized relative value scale upon 
which the new schedule is based. 

9 The Department intends to comply with the 
requirements of section 2-4-307, MCA in adopting 
updates to the new fee schedule. 

10 The language cited is generally understood to 
mean any providers whose medical services could, 
under any circumstances, be payable under either 
of the two Acts. There is no comprehensive 
listing of these providers; however, the 
Department feels the language is clear. 

£_QI);!!l~-~; PROPOSED AMENDMENTS TO RULES 

1. ARM 24.29.1401 Initial Liability. The proposed 
amendment should be clarified by noting that the new provisions 
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of section 19-71-704, MCA apply only to accidents occurring 
after July 1, 1991. 

Respons~: The suggested clarification would repeat the 
language already given in New Rule I, subsection (1). 

2. ARM 24.29.1403 Selection of Physician. The rule should 
be further amended in subsection (1) to provide that approval 
shall not be unreasonably withheld. 

Respon~: The rule has been further amended as suggested, 
through the addition of a new subsection. The new amendment is 
intended to reduce the need for mediation and litigation. 

3. ARM 24.29.1404 Disputed Medical Claims. The rule 
should allow the exception that parties who are already in other 
forums on other issues may be allowed to also dispute access to 
medi~al records in those forums. 

Response: While the Department's mediation unit would 
allow discussion of the records access issue when that issue 
affected a benefit dispute, the unit has no authority to order 
release of medical records. If an access issue were to be 
resolved in the course of a benefit mediation there would be, of 
cou~~e, no need for a hearing. 

4. ARM 24.29.1405 Physicians' Reports. The requirement 
for impairment ratings to be based on the AMA Guides to the 
~valyatimL_.9_f __ Permanerr.L..Jl"oair_ment should be retained, as 
section 19-71-703, MCA now requires the use of the ~1,1_ig~>;l in 
detrrmining the permanent partial disability award. 

Response: The 
determining permanent 
39-71-711, MCA. The 
repeats the statute. 

requirement for use of the Guides in 
impairment ratings is retained in section 

;-,rncndment. simply del('tes language thilt 

5. A!Lf'1_____Z_1____.___l_~~l.115 Impair~ment Rating Dispute Procggy_r~. The 
proposed amendment is improper, as the statutory change in this 
area was procedural in nature and should, therefore, be applied 
retroactively. Specifically, regardless of the date of injury, 
a claimant should be allowed to obtain an impairment rating from 
a chiropractor as allowed by section 39-71-711, MCA. 

Respon~~= Workers' compensation benefits are determined by 
the statutes in effect as of the date of injury. Ingraham v. 
Champion Int'l (1990), 243 Mont. 42, 793 P.2d 769: and numerous 
other Supreme Court cases. The 1991 amendments to section 39-
71-711, MCA, deleted both substantive and procedural provisions 
~hich cannot be separated. Therefore, the Department will amend 
the ~ule as proposed. 

The Dcp;-,~tment docs not believe that the propose~ amendment 
affects the question of whether a claimant may obtain an 
impa.irmPnt PV<llll<'lt.iotl fr-om tt chiropr<lCtOt"", rC'q<lrdle~S of the 

1 
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date of injury. The Department believes this question will have 
to be resolved through the judicial process. 

6. ARM 24.29.1425 Rates for Hospital Services 

Comment: For inpatient services, new subsection (2) should 
identify the applicable discount factor as the factor in effect 
on the date of discharge, not on the date of service. 

Response: The Department· has incorporated the above 
comment in the final amendments to this rule. 

Comment: New subsection (3) should require a rate increase 
to be reported before its effective date, not within thirty days 
after the increase. 

Response: The Department has incorporated the above 
comment in the final amendments to this rule. 

Comment: The amendment listed in new subsection (5) 
regarding timely payment of hospital bills should go beyond 
requiring notification of delay. Notification of delay, with a 
request for additional information, should be required within JO 
days and, further, payment should be required within 30 days of 
receipt of the specified information. 

Resporu;e: The Department has incorporated the above 
comment in the final amendments to this rule. 

Comment: In subsection (2) (b) the change in the discount 
factor associated with the July 1, 1992, change in the state's 
average weekly wage should be effective no sooner than January 
1, 1903, to comply with the statutory requirement that approved 
rates be in effect for a period of 12 months. 

Response: The Department has incorporated the above 
comment in the final amendments to this rule. 

William E. O'Leary, Ch~ef Counsel 
Rule Reviewer 

,, 

2\a:t; .. fc ) ,..,....,,C_.rJ 
Mario A. Micone, Commi~s~s~i-o_n_e_r __ 
DEPARTMENT OF LABOH & INDUSTHY 

Certified to the Secretary of state: _December 16, 1991 
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BEFORE THE DEPARTMENT 
OP PUBLIC SERVICE REGULATION 

OP THE STATF. OF MONTANA 

In the Matter of Amendment of ) 
Rules Regilrding Telecommnnicil-) 
lions Serv i Ct' St-andnx·ds. ) 

NOTICE OF ADOPTION OF 

) 
) 

NEW RULES I AND II AND 
AMENDMENT OF ARM 38.5.2715, 
38.5.3302, 38.5.3332 AND 
38.5.3339 

TO• All Inter~sted Persons 

1. On June 27, 1991 the Department of Public Service 
Regulation published noticp of thP. proposills identified in the 
above title,; at page 989, issue number 12 of the 1991 Montana 
Administrative Register. 

2. Th0 r>Ppartment 11.1<" i'ldopted the following rule as pro
posed' 

38.5.3302 DEFINITIONS 
Commf'nt• No comments W•'rf' received. 

RULE I. THIRD-NUMBER BILLING. NOT ADOPTED. 
Comment• The rule is burdensome in that it fails to ac

count for specii'll circumstances such as when a customer needs 
to place a call from a hospital and charge the call to his res
idence, or when third-number billing is attempted late at 
night or early in the morning. 

Response' The rule as rhafted i.s unduly burdensome and 
will not be adopted. 

3. The Department has adopted and amended the rules as 
proposed with the following changes• 

RULE 1 I. 3 8. 5. 3 3 4 5 CHANGE IN CUSTOMER'S INTEREXCHANGE 
CARRIER (1) A local exchange carrier shall not change a cus
tomer's choice of interexchange carrier to another carrier at 
a carrier's request unless the customer's written authoriza
tion ~~~-~ft~-~-fer-~-a-~ has been ob
tained by the rP.questing carrier prior to the request. 

(2) A written authorization must contain the following 
information: 

(a) name and address of customer. 
(b) phone number affected by the change. 
(c) all fees associated with the change. 
(d) statement that the written authorization is for the 

~e of changing the customer's. choice of interexchange car-

-----(e) customer's signature. AUTH: Sees. 69-3-103 and 
69-3-822, MCA; IMP, Sees. 69-3-102 and 69-3-201, MCA 

Comment• Administrative burden would be reduced by re
quiring that written authorizations be kept with the request
ing interexchange carrier not the local exchang~ carrier. 

Response• The proposed rule effectively required local 
exchange companies to process and maintain the written author
izations. This requirement would be unduly burdensome, The 
rule has been modified to remove the requirement that the writ-
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ten authorization accompany the request for change. However, 
this modification should not be read as precluding a local ex~ 
change company from requiring independent verification from a 
requesting carrier. 

Comment: The rule should be modified to require that a 
written authorization contain informution such as the custom
er's billing name and address, fees associ~ted with the 
change, and the decision to change interexchangP carriers. 

Response: The purpose of this rule is to protect custom~ 
ers from the unauthorized switching of their chosen inter
exchange carrier. Since unauthori.~cd switching c<1n result for 
many reasons including fraud or misunderstanding, requiring 
threshold information in the Hritten authorizations will fur
ther this purpose. The rule has been modified to require a 
written authorization to contain such threshold information. 

Comment: Requiring writtL·n authorizations is burdensome 
C>nd costly. 

Response: The problem of unauthorized switching is wide
spread and itself creates significant administrative costs and 
burdens. Requiring written authorizations is not unrluly bur
densome and represents the least restrictive means available 
to effectively address the problem. 

Comment: Requiring written authoriz.::~tions will impede 
competition. 

Response: R02quiring all interexchange carriers to 
written authorizations will not impede competition. 
contrary, the requirement will promote fair competition 
suring that only those customers who Actually want 
switched are in fact switched. 

obtain 
On the 
hy en
to bee 

Comment: The rule may be, inconsist.ent with ru~emaking 

currently under consideration by the Federal Communications 
Commission. 

Response: No rules have been adopted by the FCC. The ex
istence of any federal-state conflict is properly addressed if 
and when the FCC adopts rules that ar£> in fact inconsistent 
with the rule presented here. 

Comment: The rule does not address the causes of errors 
and disputes such as honest misunderstandings, customer confu
sion, customer remorse, bogus orders and computer error. 

Response: Requiring a written authorization that clearly 
indicates that a customer is switching interexchange carriers 
and identifies any associated fees will certainly reduce er
rors and disputes arising from confusion, misunderstanding and 
bogus orders. Incidents of customer remorse (change in mind) 
about switching carriers should also be reduced since a custom
er will have the opportunity fully consirler his/her decision 
before signing the written authorization. Computer error has 
not previously been perceived as a problem by the Commi.ssion. 

Comment: The rulP should be cli'lrifi<>d ·"' to wlwtlwr it 
"!'Plies t.o inilinl equal .wc<'ss baLloting. 

Response: The rule clearly applies to a request by a car
rier for a change in a customer's choice of interexchange car
rier, not the initinl selection of an interexchange carrier by 
Q customfl'r. 
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Comment: GTE Northwest opposes the rule claiming that 
its own procedures provide sufficient safeguards against unau
thorized switching. 

Response: A GTE Northwest customer who has had his/her 
choice of interexchange carrier switched without hi~/her per
mission can have the original choice restored at no charge and 
can request that all future changes be subject to written au
thorization. Further, GTE Northwest penalizes a carrier who 
cannot provide proof of authorization $17.57. However, these 
measures are only reactive to an unauthorized switch and are 
not preventive. The pub.l ic interest is best served by taking 
steps to prevent the initial unauthorized switch. 

38.5.2715 FORBEARANCE (1) through (3) No changes 
·H+ ( 4) The commission shall approve or deny the ap

plication """Within toe,. 15 days of receipt of the completed 
application. If the commission takes no action within t>el'l 
15 days, the application is granted. The commission may by 
order defer action for up to five days. AUTH: Sees. 69-3-822 
and 69-3-103, MCA; IMP, Sec. 69-3-808, MCA 

Comment.: The~en-day deadline contained in subsection 
(4) is inconsistent with fifteen-day requirement set forth in 
69-3-808, MCA. 

Response: The deadline js inconsistent and has been 
amended accordingly. 

38.5.3332 CUSTOMER BILLING (1) (a) through (iii) No 
changes. 

(iv) a statement that regulated services may not be 
disconnected for nonpayment of nonregulated services or servic
es provided by other carriers, except for other carriers' reg
ulated services that cannot be disconnected or discontinued 
separate from local service; 

(1) (v) through (4) No changes. 
(5) Billing. Telecommunications service regulated by 

the Montana public service commission cannot be denied or ter
minated because of nonpayment for nonregulated services or ser
vices provided by other carriers, except for other carriers' 
regulated services that cannot be disconnected or discontinued 
separate from local service. A telecommunications provider's 
bill to its customer shall clearly distinguish between both 
regulated and nonregulated service and tariffed and detariffed 
service. RPgulatvd and nonregulated service may appear on the 
same bill but must be presented as separate line items. 

(a) Undesignated partial payments of a bill shall be ap
plied first to local exchange carrier regulated services and 
then to service other than local exchange carrier regulated 
services in such percentage as each other service provider's 
charges represent of the total charges to the customer for ser
vices other than local exchange carrier regulated services. 
Regulated service may not b·e affected by billing disputes over 
nonregu la ted service or service provided by other carriers. 
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AUTH: Sec. 69-3-103, MCA; IMP, Sees. 69-3-102, 69-3-201 and 
69-3-221, MCA 

Comment: In instance,-; where s••lec•tiv<e· <:ilrr i•Jr d<>nidl is 
unavailable local exchange companies should be ~llowed to con
tinue Lo <lisconnect local n'<Julated servicP for failure to pay 
For service provided by other carriers. 

Response: The rule has bc,en arnendecl to allow the, local 
exchange company to disconnect local regulated service for 
failure to pay for regulated service provided by oth,·r carri
ers but only in those instances where both the local exchange 
company and the other carrier are unable to disconnect the oth
er carrier's service separate from local regulated service. 

Cornm(_'Tlt.: Rt~qu iring locaJ <·:-:ch;tnge compa11i(~s Lo t.~-.n~Jin;lt(~ 

toll service separate and apart from overall service will be 
more complicated and costly. 

Response: There is no evidence suggesting thJt terminat
ing toll service alone is any more costly or complex than ter
minAting a customer's entire servic~. 

Comment: The proposed 'lmendment would he less effective 
in controlling bad debt. 

Response: Since it is the declared policy of th.-, State 
o[ Montana to maintain universal availability of basic teleco
mmunications servic<'> at affordable rates (S.,ction 69-3-802, 
MCA), it would be inappropriate to allow the local exchange 
carrirr to disconnect local regulated service in order to con
trol bacl debt owed for services other than loc~l 10gulHtect ser
\' icr-. 

Conunent: The phrase 11
01'" services provjded. by other curri~ 

ers" should be delrted from Section 38.5.3302(l)(a)(iv) be
cause it suggests to customer~ that they may wi~hholct payment 
owing for other carrier's services "i thout fp,-:.r of interrup
tion of their telephone service. 

Resp<'nse: Customers can withhold payment owing for other 
carrier's services without fear of interruption of their local 
regulated service except in those instances where both the lo
cal exchange comp,my and the other carrier ,ore unablp to dis
connect the other carrier's r~gulated service separate from lo
cal regulated service. 

Comment: Terminating toll service separate and apart 
from overall service will jeopardize local exchange carriers' 
billing and collection revenues that help defray common costs. 

Response: Billing and collection revenues are deregulat
ed and are not calculated into a local exchange carrier's reve
nue requir~'mPnts for rate-making purposes. It i~ inappropri
ate for the Commission, through these rules, to protect or sub
sidize the non-regulated activities of a utility. 

Comment: Applying undesign.1ted partial payments first to 
local exchange carrier regulated service and then, on a pro-ra
ta basis, to the services of all other carriers is unfair in 
that it suggests to customers that local exchange company toll 
charges are of greater value or necessity than the toll servic
es provided by other carriers. The amendment should be reject
ed or, in the alternative, modified to allocate p.ortial pay
ments pro rata without rPaard to the typ~ of service. 
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Response: If a portion of a customer's undesignated par
tial payment is distributed amongst other carriers before all 
the local exchange company's regulated charges are satisfied, 
the potential exists for disconnection of a customer's local 
service. Therefore, the Commission's policy of protecting lo
cal telephone service is furthered by first applying an undes
ignilt"d partiill payment. tn i"lll reqnli"ltcd charges owed to the 
local exch•lllge company. 

38.5.3339 TERMINATION OF SERVICE (1) through ( 6) No 
changes. 

(a) Toll usage. For purposes of this rule toll usage in
cludes regulated toll charges whether already billed or as yet 
unbilled, but excludes all amounts owed or owing for nonrequ
lated services or services provided by other carriers, except 
for other carriers' regulated services that cannot be discon
nected or discontinued separate from local service. 

(b) Excessive toll usage. For purposes of this rule, 
"excessive toll usage" is defined as toll usage for an esti 
mated one month billing period that: 
-----(i) exceeds 200 percent of the monthly average of the 
customer's toll charges, if any, from the preceding six 
months; ~nd 

(ii) thr·ough (6) (f). No changes. AUTH: Sec. 69-3-103, 
MCA; IMP, Sees. 69-3-102 and 69-3-201, MCA 

Comment: Termination of regulated local exchange service 
for failure to pay for service provided by other carriers 
should be permitted in those end offices where selective carri
er denial is unavailable. 

Response: '!'he rule has been amended to allow the local 
exchange company to disconnect local regulated service for 
failure to pay for regulated service provided by other carri
ers but only in those insta~ces where both the local exchange 
company and the other carrier are unable to disconnect the oth
er carrier's service separate from local regulated service. 

Comment: Because Section 38.5.3339(6) (b) would prevent a 
carrie>r from terminating service until an actual one month 
billing period had transpired, the rule should be amended to 
read "toll usage for an estimated one month billing period." 

Response: The Commission agrees and the rule has been 
amended accordingly. 

Comment: The conjunction between Section 38.5.339(6) (i) 
and (ii) should be changed to "or." Without this change, cus
tomers with less than six months service would be exempt from 
expedited termination. 

Response: The requested change would redefine excessive
ly high toll usage to include one-month charges exceeding 
$100, without regard to a customer's normal usage. Except in 
t~ose cases where the customer has less than six months ser
vice, such a definition would be arbitrary. The rule has been 
amended accordingly. 

Comment: Section 38.5.3339(6) (i) should be amended to 
read "exceeds 150 percent of the monthly average of the cus
tomer's toll charges from the preceding six months." 
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Response: The exception to the seven-day notice require
ment is intended to be used only when a customer exhibits "ex
cessive toll usage." 200 percent ($200 for a customer who nor
mall\· averages $100) comports more closely with ''r~cE·ssive 

toll usage'' than \50 percent ($150/$100). 
Comment: Risk of nonpayment should be defined as inclu~

ing those instances where there is an inadequate deposit. 
Response: Since this rule a 1 ready establishes what will 

constitute excessive toll usage, it is incumbent on the carri
er to adjust its deposit requirements accordingly. 

Comment: The definition of toll usage shoulrl l>r <'Xpi1ndecl 
to include all toll charqrs includiny those owed to other car-
riers. 

Response: By virtue of the dmendments to ARM 38.5. 3 3 32, 
local regulated service may not be disconnected for failure to 
pay for regulated service provided by another carrier except 
when both the local exchunge company CJnd the other carrier are 
unable to disconnect the other carrier's service separate from 
local regulated service. The amendment therefore has been mod
ified to include requlatP~ toll charges owed to other carriers 
but only to the extent that the local exchange company c.111 dis
connect local regulated service for such charges under ARM 
38.5.1332. . 

~rfc~K.'i 
CERTIFIED TO THE SECRETI\PY OF STl\'l'f. lll,\EMHEP 1 f,, 1 ~91, 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.14.107 and 
42.14.108 relating to 
accommodations tax 

NOTICE OF THE AMENDMENT 
of ARM 42.14.107 and 42.14.108 
relating to accommodations 
tax 

TO: All Interested Persons: 
1. On October 31, 1991, the Department published notice of 

the proposed amendment of ARM 42.14.107 and 42.14.108 relating 
to accommodations tax at page 2009 of the 1991 Montana 
Administrative Register, issue no. 20. 

2. No public co~nents were received regarding these rules. 
3. The Department has adopted the amended rules as 

proposed. 

er:Eo A ERSON 
Rule Reviewer 

DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State December 16, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.19.1202, 
42.19.1211, 42.19.1212, 
42.19.1213, 42.19.1221 
throuoh 42.19.1224 
and TRANSFER AND AMENDMENT 
of 42.19.1220 (42.19.1235) 
relating to New Industry 

NOTICE OF THE AMENDMENT of 
ARM 42.19.1202, 42.19.1211 
42.19.1212, 42.19.1213, 
42.19.1221 throuqh 
42.19.1224 and TRANSFER AND 
AMENDMENT of 42.19.1220 (42.19. 
1235) relating to New Industry 

TO: All Interested Persons: 
1. On October 31, 1991, the Department published notice of 

the proposed amendment of ARM 42.19.1202, 42.19.1211, 
42.19.1212, 42.19.1213, 42.19.1221 through 42.19.1224 and 
transfer and amendment of 42.19.1220 (42.19.1235) relating to 
new industry at page 2011 of the 1991 Montana Administrative 
Register, issue no. 20. 

2. No public corunents were received regarding these rules. 
3. The Department has amended and transferred the rules as 

proposed. 

DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State December 16, 1991. 
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m:rnR !'; '!'!IF. DF.PARTMF.NT OP R P.VF.NUP, 
OF 'rilE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of RULE I (42.22.1313) 
relating to grain elevator 
equipment from Class 8 to 
Class 4 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION 
of Rule I (42.22.1313) 
relating to grain elevator 
equipment from Class 8 to 
Class 4 

I. On October 31, 1991, the Department published notice of 
the proposed adoption of Rule I and Rule II relating to grain 
elevQtor equipment from Class 8 to Class 4 at page 2016 of the 
1'191 Montana Administrative Register, issue no. 20. 

2. A Public Hearing was held on November 22, 1991, to 
consider the proposed adoption. Written and oral corrunents were 
received and as a result of the corrunents the Department has 
adopted Rule I (42.22.1Jl:l) ~<ith amendments and has decided not 
to adopt Rule II. 

3. 'rhe DepartmPnt has amended Rule (42.22.1313) as 
fnllows: 

RULE I (42.22.1313) ASSESSMENT OF GRAIN, SEED, AND 
FERTILIZER STORAGE FACILITIES (l) t.hrough (5) rematns the same. 

(6) All property descr1bed in paragraphs (1) and (2) shall 
be valued according to the reappraisal cycle established for 
other class 4 property in 15-7-103, MCA. The department will 
determine market value considering the cost approach, sales 
comparison approach, and income approach. When using the cost 
approach, a separate age/life schedule will be applied to the 
product handling portion of the facility to reflect physical 
depreciation and function a 1 obso 1 escence. My--ex-t1:""80T'd-i-ni!I"T"y 
obso~c-e--r~nei-tt'd-inq ~Economic or ex let ual obsolescence-, 
±nh-e-rent to tlte facility w111 be addressed on a case by case 
basis. Cost data used in developing the cost approach for 
property included in this rule is found in the Marshall 
Vdlud.tion Service Manual. 

(7) and (8) remain the same. 
AUTH: Sec. 15-J-201, MCA; IMP: Sees. !_2:6-134; !._?-7-103; 

and 15-:::?_::-111, MCA. 

4. Oral and written comments received during and 
subsequent to the hearing are su~narized as follows along with 
the response of the Department: 

COMMENT: Include economic obsolescence with the age/life 
schedule 1n Rule I paragraph six (6) which reflects physical 
depreciation and functional obsolescence. 

RESPONSE: Economic obsolescence does not occur with the 
normal ag1ng of a facility and cannot be included within the 
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age/life schedule. Inherent in the age/life concept of 
depreciation there is value loss through normal wear and tear 
and technological advances. Age/life schedules are applied only 
to the "product handling portion of the facility" as defined in 
paragraph (2) of this rule as short-lived assets. 

Economic obsolescence is any loss in value brought about by 
economic conditions. This affects the value of the entire plant 
and is not limited to the "product handling portion of the 
facility". It must be addressed on a case by case basis. 

The Department has amended the rule to clarify that 
economic obsolescence is determined on a case by case basis. 

COMMENT: Rule II be stricken in its entirety, and if not, 
at least str1ke reference to "reliable" in subsection (l)(d). 

RESPONSE: The department will withdraw Rule II. 

5. Therefore, the Department adopts Rule with the 
amendments listed above and withdraws Rule II. 

/ _;:.:.,~ht4f~_,~-lcuio A RSON 
Rule Reviewer 

Cj;)~~. 
DENIS ADAMS 
Director of Revenue 

Certified to Secretary of State December 16, 1991. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 1.2.419 
regarding scheduled dates for 
the Montana Administrative 
Register 

TO: AIl !nt<>r<>sted Persons. 

NOTICE OF AMENDMENT OF ARM 
1.2.419 FILING, COMPILING, 
PRINTER PICKUP AND 
PUBLICATION OF THE MONTANA 
ADMINISTRATIVE REGISTER 

1. on November 14, 1991, the off ice of the Secretary of 
State published a notice of proposed amendment to ARM 1.2.419 
regarding the scheduled dates for the Montana Administrative 
Register at page 2210 of the 1991 Montana Administrative 
Register, Issue number 21. 

2. No comments or testjmony were received. 

J. The rule is amended as proposed. 

~cu 
MIKE COONEY ~ 
Secretary of State 

{..'/ '! w 
s-, tU,-r 4 ~r1C"24----· 

GARTH JACOBSQN . 
Rule Reviewer 

Dated this 16th day of December, 1991. 
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The Administrative Code committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

·difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register :~ l - 1 2 I 2 6 I 9 1 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana IARMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative ~ister (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

!J§~_Q_f_ th!" Administrative Rules of Mont~lliLJl,RMl: 

Known 
Subject 
Matter 

statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montana Administrative Register 2l-l"C/2G/9l 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
September 30, 1991. This table includes those rules adopted 
during the period October 1, 1991 through December 31, 1991 and 
any proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR), 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1991, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1991 Montana Administrative Register. 

2.21.306 and other rules Work Cite Closure During A 
Localized Disaster or Emergency, p, 2209, 994 

2.21.1801 and other rules - Leave Administration for Salaried 
Employees, p. 876 

(Public Employees' Retirement Board) 
I-III Annual Retirement Benefit Adjustments for Montana 

2.43.404 
Residents, p. 1888, 2402 
and other rules Purchasing Service Credits 
Election of Coverage Under New PERS Disability 
Retirement Provisions - Calculation of Payment of 
supplemental Retirement Benefits for Retired 
Municipal Police Officers, p. 1604, 2216 

(Teachers' Retirement Board) 
I-II Eligibility and Calculation of Annual Benefit 

2.44.306 
Adjustments, p. 2238 
and other rules Crediting Military Service 
Payment of Benefits at Death - Payment of Child's 
Benefit- Bonuses as Compensation- Correcting Errors 
on Wages Not Reported, p. 1770 

(State Compensation Mutual Insurance Fund) 
I-XVII Emergency Adoption - organization of the state Fund -

Public Participation - Board Meetings - Establishment 
of Premium Rates, p. 2403 

2.55.301 and other rules Medical Deductible Plan 
Assignment of Classifications - Premium Ratesetting, 
p. 1967 

Montana Administrative Register 24-12/26/91 



2.55.301 

2.55.310 

Method for Assignment of Classifications of 
Employments, p. 568, 996 
variable Pricing Within a Classification, p. 486, 997 

AGRICULTURE, Department of. Title 4 

I 
I 

I 
I 
I-IV 

4.5.201 

4. 1 (). 31 1 

4.12.1012 
4.12.1012 
4.12.1504 
4.12.3402 

I-XII 
6.fi.l0) 

(Board of 
8.8.llOJ 

8.8.3402 
(Board of 
8.10.403 

(Board of 
I 
8.16.401 
8.16.405 
il. 16. r,os 

fl.17.40l 

Notice to Sellers of Financial Risk, p. 1370, 1828 
standards for Grading Cultivated Buckwheat, p. 1372, 
1830 
Honeybee Hourly Inspection Fee, p. 880, 1272 
Grading standards tor Hulless Barley, p. 383, 812 
Specifying the Exact Scientific Procedures for 
Testing Kjeldahl Proteins on Barley, Chit and 
Germinations on Barley and Falling Number 
Determinations on Wheat, p. 935, 1549 
and other rules - Designation of Noxious Weeds, 
p. 210, 511 
and other rules Regulatory Status and Use of 
Aquatic Herbicides, p. 100, 354 
Grain Fee Schedule, p. 1374, 1829 
Grain Fee Schedule, p. 570, 998 
Fee on All Mint Oil Producers, p. 385, 813 
Seed Laboratory -Reports - Enforcement, p. 341, 738 

and other rules - Crop Insurance, p. 1775 
Examinations- Waiting Periods Before Re-examination, 
p. 1785, 2217 

Athletics) 
and other rules - Point System - Scoring - Number and 
Duration of Rounds - Mouthpieces, p. 1891 
Referees, p. 387, 814 

Barbers) 
and other rules - Fees - General Requirements -
Sanitation Requirements - Teaching Staff - College 
Requirements Applications Procedure Upon 
Completion Identification and Sanitation 
Requirements Preparation and Publication of 
Posters, Notices, Orders, New Schools - Violation, 
p. 344, 911 

Dentistry) 
Management of Infectious Wastes, p. 1617 
and other rules- Practice of Dentistry, p. 943, 2415 
and other rules - Fee Schedule, p. 2182 
and other rule - Dental Hygienist Examination -
Dental Hygienist Licensure by Credentials, p. 1615, 
2026 
and other rules - Practice of Denturitry, p. 937, 
2424 

24-12/76/91 Montana Administrative Register 



(Board of 
8.20.402 

(Board of 
8.22.710 

(Board of 
8.28.908 

(Board of 
8.30.408 

(Board of 
8.32.301 

(Board of 
8.34.406 

(Board of 
I-II 

(Board of 
8.36.403 

(Board of 
8.39.502 

(Board of 
8.42.403 
(Board of 
I-XVI 
(Board of 
8.61.401 
(Board of 
8.63.501 

8.63.501 

(Board of 
8.64.402 
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Hearing Aid Dispensers) 
and other rule - Fees - Record Retention, p. 575, 
1273 

Horse Racing) 
and other rules - Trainers - General Requirements -
Exacta Betting - Requirements of Licensee - Pick (N) 
Wagering, p. 1786 

Medical Examiners) 
and other rule Equivalency EMT Advanced 
Certification, p. 764, 2027 

Morticians) 
and other rule - Inspections - Sanitary Standards -
Preparation Room, p. 2184 

Nursing) 
and other rules Specialty Areas of Nursing 
Substantive Rules - Disciplinary Actions - Board 
Organization - Approval of Schools - Standards tor 
Montana Schools of Professional Nursing - Standards 
for Montana schools of Practical Nursing - Fees -
Nurse Specialist Prescriptive Authority - Nurses' 
Assistance Program, p. 1791, 2435 

Nursing Home Administrators) 
and other rules Nursing Home Administrators, 
p. 1619, 2446 

Occupational Therapists) 
Practice of Occupational Therapy Treatment 
Therapeutic Devices, p. 1377 

Optometrists) 
and other rule Application for Examination 
Examination, p. 882, 1485 

outfitters) 
and other rules Licensure Qualifications 
Licensure - Examinations - Conduct, p. 213, 999 

Physical Therapy Examiners) 
Fees, p. 1817, 2450 

Real Estate Appraisers) 
Practice of Real Estate Appraisers, p. 1524, 1924 

Social Workers and Professional counselors) 
Definitions, p. 884, 1931 

Passenger Tramway Safety) 
and other rule Adoption of ANSI Standard 
Registration of New, Relocated or Major Modifications 
of Tramways, p. 2323 
and other rule - ANSI Standard - Fee and Assessment 
Schedule, p. 577 

veterinary Medicine) 
Fees Continuing Education Definitions 
Applications for Certification Examinations 
Continuing Education Use of Specific Drugs 
Supervision - Record Keeping - Unprofessional Conduct 
with Respect to Embryo Transfer, p. 1625, 2030 
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(Weights and Measures Bureau) 
8.77.101 and othe,· rules Scale Pit Clearance Fees 

(Consumer 
8.78.301 
(Financi"l 
8. 80. lO 1 
8. BU. l>l! 

(Board of 
8.86.301 
8.86.301 

Voluntary Registration of Servicemen and service 
Agenc1es - Weighing Device License Transfer - Random 
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to Stock Scales, p. 886, 1486 

Affairs Unit) 
Disclosure Fees, p. 176, 739 
Division) 
Consumer Loan Licensees - Advertising, p. 2186 
Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 766, 1274 

Milk Control) 
Producer Prices - Quota Rules, p. 1894 
and other rules - Class I Wholesale Price - Statewide 
Pool and Quota Plan, p. 768, 1550 

(Board of County Printing) 
8.91.303 and other rule- Official Publications and Legal 

Advertising - Schedule of Prices, p. 892 
(Board of Investments) 
8.97.1.301 and other rules - Definitions Related to General 

Requirements for All Investments in Mortgages and 
Loans - Requirements for All Residential, Commercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772, 1379 

(Business Development Division) 
I-II Definitions Certification of Microbusiness 

I-III 

I-XI 

Development Corporations, p. 1898, 2451 
Microbusiness Finance Program Definitions 
Composition of the Council - Soliciting Nominations, 
p. 579, 1140, 1932 
Development Loans to Microbusiness Development 
Corporations - Loans to Microbusinesses, p. 2188 

(Coal Board) 
I-II Incorporation by Reference of Rules for Implementing 

the Montana Environmental Policy Act - categorical 
Exclusions from Environmental Review Process, 
p. 1381, 2218 

(Montana Board of Science and Technology Development) 
8.122. 607 and other rules Application Procedures for a 

Research and Development Project Loan Medical 
Research Facility Projects - Research and Development 
Loans Made by Montana Board of Science and Technology 
Development, p. 1632 

JSuperintendent of Public Instruction) 
I-III Foundation Payments, p. 2373 
I-V Budget Amendments, p. 2377 
I-VII K-12 Districts, p. 2366 
10.7.10) and other rules- Pupil Transportation, p. 2325 
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10. 10.301 and other rules 
p. 2334 

Special Accounting Practices, 

10.16.1705 Supervisors of Special Education Teachers, p. 1970 
10.20.101 and other rules - Average Number Belonging (ANB), 

p. 2342 
10.21.101 and other rules- Guaranteed Tax Base (GTB), p. 2346 
10.22. 101 and other rules Spending and Reserve Limits, 

p. 2354 
10.23.101 and other rules - Permissive and Voted Amounts -

(Board of 
10.55.601 
10.55.707 
10.57.102 

School Levies, p. 2361 
Public Education) 

Accreditation Standards: Procedures, p. 1383 
Certification, p. 493, 1933 
and other rules - Teacher certification - Renewal 
Requirements, p. 2194 

10.57.208 and other rules- Teacher Certification- Recency of 
Credit - Reinstatement, p. 2381 

10.57.208 and other rules Reinstatement Class 1 
3 Professional Teaching Certificate 

Administrative Certificate, p. 2232, 297, 
10.57.301 and other rule - Endorsement Information 

Languages, p. 2229, 299, 1553 

class 
1552 
- Foreign 

10.57.403 Class 3 Administrative Certificate, p. 491, 1487 
10.57. 601 and other rule - Request to Suspend or Revoke a 

Teacher or Specialist Certificate: Preliminary Action 
Notice and Opportunity for Hearing Upon 

Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist Certificate, 
p. 219, 1488 

10.61.207 Student Transportation, p. 2227, 301, 1554 
(State Library Commission) 
I and other rule - Direct State Aid to Public Libraries 

for per Capita and Per square Mile served 
Reimbursement to Libraries for Interlibrary Loans, 
p. 1971 

FAMILY SERVICES. Department of, Title 11 

I 

11.5.1002 
11.5.1003 

11.7.604 
11. 12. 101 
11. 14. 102 

11.14.105 

and other rules - Foster Parents - Foster Parent 
Households - Child care Staff in Group Homes and 
Child Care Agencies, p. 1819, 2262 
Day Care Rates, p. 1385, 1934, 2259 
Day Care Benefit Payment on a Monthly Basis, p. 1823, 
2261 
Foster Care Support services, p. 893, 1489 
and other rules - Youth Care Facilities, p. 1903 
and other rules Definitions Health Care 
Requirements for Children in Group and Family Day 
care Homes - Physical Examination of Infants in Day 
Care Facilities - Use of Non-Disposable Diapers in 
Day Care Facilities, p. 1534 
Licensing and Registering Day Care Facilities, 
p. 495, 1000 
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FISH_._KI_I,QJ,.IH:. AND PARKS, Department of, Title 12 

I Species Hunted on Shooting Preserves, p. 1115, 1555 
I-II Emergency Adoption- Wildlife Species Prohibited from 

Importation - Genetic Testing of Elk, p. 1831 
I-VI and other rules - Fish Health and Importation Rules, 

p. 895, 1275 
I-XXII Hunting License and Damage Hunt Rules, p. 4, 288, 815 
12.5. 301 Freshwater Mussels as Nongame Species in Need of 

Management, p. 1541, 2032 
12.5.301 Emergency Amendment- Listing Freshwater Mussels as 

Nongame Species in Need of Management, p. 1491 
12.6.901 Water Safety Regulations- Use of Electric Motors on 

Gartside Reservoir, p. 582, 1003 
12.6.901 Water Safety Regulations - Establishing a No-Wake 

Restriction on Hyalite Reservoir, p. 221, 912 
12.6. 901 Extension of 10 Horsepower Restriction on Yellowstone 

River to the Springdale Bridge, p. 180, 740 
12. 6.1506 Emergency Repeal -Cloven-Hoofed Animals as Game Farm 

Animals, p. 1837 
12.8.301 Montana State Golden Year's Pass, p. 1388, 1838 

HEALTH_l\ND_ .. ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-V and other rules - Air Quality - Fees, p. 1906 
I-VII Water Quality Bureau - 401 Certification, p. 1397, 

203) 
I-XVII Monitoring Groundwater at Municipal Solid Waste 

Landfills, p. 1117, 1937 
XXVI Licensing and certification - Licensing for Specialty 

Residential Mental Health Service, p. 956, 2454 
16. 6. 116 Records and statistics - Fees for Copies of Vi tal 

Statistics Records and Research, p. 2385 
tr,.R.807 and other rules Air Quality Updating the 

Incorporations by Reference of the Montana Quality 
Assurance Manual, p. 1638, 1825 

16.R. 1121 Air Quality standard of Performance for New 
Stationary Sources - Emission Standards for Hazardous 
Air Pollutants, p. 348, 584, 1143 

16.8.1601 and other rules - Air Quality - Certification and 
Testing of Combustion Devices for Tax credit 
Purposes, p. 1543, 1935 

16.18.201 and other rules - Water and Wastewater Operators, 
p. 776, 1276 

16.20.202 and other rules - Water Quality Public Water 
supplies, p. 596, 1492 

16.20.255 and other rules- water Quality- Service Connection 
Fees for Public Water Supplies, p. 1636 

16.24.104 Eligibility Requirements for the Handicapped 
Children's Services Program, p. 1184 

16.32.427 Specialty Mental Health Facility - Patient Rights, 
p' 24 64 

24-12/26/gl Montana Administrative Register 



16.35.111 Conditions for Payment of Claims Under the End Stage 
Renal Disease (ESRD) Program, p. 585, 1004 

1 n. ·1 q. 1 0'• and other ru 1 es Water Quill ity Licensure and 
Requirements for Analysis of Public Water Supplies, 
p. 587, 1279 

16.lf1.1l'• and other rules- Fees for I,aboratory Analyses and 
Licensure of Laboratories to Perform Drinking Wiltcr 
Analysis, p. 780, 1144 

16.44.103 and other rules- Solid and Hazardous Waste- Permits 
for Owners and Operators of Hazardous Waste, p. 1641, 
20.1~ 

16. •1 '•, I :• 1" l'nd<•rground Storage Tanks - Inspection Requirements 
for !;mall Farm and Residential Tanks, p. 900, 1280 

(l'(•tn>J.-uc> !'.1n~ Relea,;e Compensation Board) 
1 1•. ; :, 1 • 1 .uHi othPr rules - Leaking Petroleum Storage Tank 

<"omp•·n,;.H ion f'rogram, p. 1390, 2036, 2263 

18.R.50<l and other rules 
Qualifications and 
Spr·vices Division 
r- J4oJ, 271~ 

Overdimensional Vehicles 
Training for Motor carrier 

rersonnel as Peace Officers, 

J~T'!~_E, nep_i]rtmgnj:__o(, ___ Ti.t lP _n 

I-XII and other rules- Fire Prevention and Investigation 
Bureau - Enforcement of Rules- Fire Safety, p. 1186, 
1839 

I-XV! and other rules - Fire Marshal Bureau - Describing 
Enforcement of the Rules - Incorporating by Reference 
the 1988 Uniform Fire Code, a Montana Supplement to 
the Code - Other Provisions Generally Dealing with 
Fire Safety, p. 2074, 291, 1283 

23.4.201 and other rules- Alcohol Analysis, p. 785, 1281 
2 l. 5. 107. Motor Carrier Safety Regulations, Adoption of 

Amendments to Federal Agency Rules Incorporated by 
Reference - Department of Transportation and I.c.c. 
Rules, p. 2201 

21.16.101 and other rules- Public Gambling, p. 1407, 1942 
2J.l6.1701 and other Temporary rules- Gambling, p. 972, 1504 

(Human Rights Commission) 
I-VIII Housing Discrimination Procedures- Purpose and Scope 

of Rules - Definitions - Exemptions - Complaints and 
Answers Investigation Conciliation Staff 
Representation of Charging !'arty- Final Disposition, 
p. 1912, 2488 

21. <1. Po'; and other rules - Records on Age, Sex, and Race -
Employment Appl.icntions, p. 904, 1841 
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24.16.1509 and other rule- Montana's Minimum Hourly Wage Rate, 
p. 1546, 2264 

24.16.9007 Prevailing Wage Rates, p. 497, 1005 
24.29.1401 and other rules Workers' Compensation Medical 

Services, p. 1975 
24.30.102 and other rules - Occupational Safety - Health and 

construction Safety, p. 1660, 2490 

STATE LANDS. Department of, Title 26 

I-XIV and other rule - Recreational Access Program for 
State Lands - Weeds, Pests, and Fire Protection on 
State Lands, p. 1986 

26.4.1301A Modification of Existing Coal and Uranium Permits, 
p. 1983 

LIVESTOCK, Department of, Title 32 

I 

I 

32.3.136 

Control of Migratory Bison from Herds Affected with 
a Dangerous Disease, p. 1668, 2494 
Emergency Rule - Control of Migratory Bison from 
Herds Affected with a Dangerous Disease, p. 1007 
and other rules - Treatment, Control and Elimination 
of the Disease of Pseudorabies, p. 625, 1145 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I 

I-X 

36.12.103 
36.16.117 

(Board of 
36. 21.403 

36.21.415 
(Board of 
36.22.302 

Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Towhead 
Gulch Basin, p. 1670, 1918 
Financial Assistance Available Under the Wastewater 
Treatment Revolving Fund Act, p. 637, 1952 
Water Right Application Fees, p. 634, 1009 
Water Reservation Applications in the Upper Missouri 
Basin, p. 1198, 1951 

water Well contractors) 
and other rules Requirements for Water Well 
Contractors - Definitions - Plastic Casing - casing 
Perforations - Movement of casing after Grouting -
Sealing - Temporary Capping - Disinfection of the 
Well - Abandonment - Placement of Concrete or cement 
- verification of Experience for Monitoring Well 
Constructor Applicants Application Approval 
Definitions - Installation of seals - Abandonment -
Casing Depth - Verification of Equivalent Education 
and Experience for Monitoring Well constructors -
Types of Wells Requiring Abandonment, p. 223, 913 
Fees, p. 636, 1010 

Oil and Gas conservation) 
and other rules - Issuance of Oil and Gas Drilling 
Permits - Drilling Procedures - Horizontal Wells -
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Drilling and Production Waste Disposal Practices -
Filing of Reports, Logs and Other Information - Blow
out Prevention and Safety Requirements - Hydrogen 
Sulfide Gas Reporting Requirements Other 
Environmental Requirements, p. 2386 

I'illtLl~ SE!:LVICE _REGULATION, Department of. Title 38 

I-II 

J-VI 

I-XI 

I-XII 

I-XV 

38.4.120 

and other rules Telecommunications Service 
standards, p. 989 
Two-way, End-of-Train Telemetry Devices on Trains 
Operating in Montana Within Mountain Grade Territory, 
p. 1201, 1843 
Rate Filings for Electric, Gas, Water and sewer 
Rates, p. 2004 
Establishing Policy Guidelines on Integrated Least 
Cost Resource Planning for Electric Utilities in 
Montana, p. 2240 
and other rules - New Class E Motor Carrier Status 
(Transportation of Logs), p. 982, 1724 
Waiver of Monies Due to Railroads, p. 2203 

REVENUE. Department of, Title 42 

I 
I 

I 
I- I I 

42.14.107 
·1?. J(;. 1 1 1 

42.17.111 

42.19.401 
42.19.1202 
42.20.102 

42.20.423 

42.21.106 
.A2.21.106 

42.21.151 

Extensions and Late Pay Penalty, p. 2205 
De 1 inquent Tax Accounts - Non-Collection Actions, 
p. 2208 
Taxpayer Request for Appraisal Review for Property 
Taxes, p. 1919 
Taxable Rate Reduction for Value Added Property - New 
and Expanding Industry, p. I921, 2499 
Use of Real Property, p. 426, 1148 
Grain Elevator Equipment from Class 8 to Class 4, 
p. 2016 
and other rule - Accommodations Tax, p. 2009 
and other rules uniform Review Procedures for 
Taxpayer Objections to Additional Tax Assessments and 
Refund Denials, p. 1686, 2495 
and other rules Withholding and Workers' 
Compensation Payroll Taxes, p. 498, 1146 
Low Income Property Tax Reduction, p. 1682, 2041 
and other rules - New Industry, p. 2011 
and other rule Applications for Property Tax 
Exemptions criteria for Agricultural Land 
Valuation, p. 1672, 2042 
and other rules - Property Tax - Sales Assessment 
Ratio Study, p. 239, 742 
and other rules - Personal Property, p. 1694, 2043 
and other rules - Trending and Depreciation schedules 
for Personal Property Tax, p. 396, 915 
Television Cable Systems for Personal Property Taxes, 
p. 1204' 1848 
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42.22.104 Centrally Assessed Property, p. 1680, 2046 
42.22. 116 Determination of Tax Rate for Class 15 Property, 

p. 1444, 1953 
42.22.1311 Industrial Machinery and Equipment Trend Factors, 

p. 1675, 2048 
42.31.501 and other rule- Telephone License Tax, p. 1684, 2220 

SECRETARY OF STATE. Title 44 

I-II 

1.2.419 

1.2.519 

44.5.101 

standards for Disposition of Records Use and 
Storage of Records on Optical Disk, p. 1826, 2265 
Filing, compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2210 
Rule Reviewer Signature Required on All Notices 
Published in the Montana Administrative Register, 
p. 1446, 1954 
and other rules - Corporation Filing Fees - License 
Fees - Forms, p. 2019 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I 

I-II 
I-III 

I-III 

I-III 

I-IV 
I-XII 

I-XIII 

I-XXI 
I-XXV 

46.10.304A 
46.10.314 

46.10.403 
46.10.404 

46.10.404 
46.10.409 
46.10.506 

24-12/26/91 

and other rule - Food stamp Program - Transfer of 
Resources, p. 654, 1020 
and other rules - Transition-to-Work Allowance - JOBS 
Program, p. 707, 1015 
Conditional Medical Assistance, p. 683, 1045 
Medicaid for Qualified Disabled Working Individuals, 
p. 686, 1052 
and other rules - Licensed Professional Counselor 
Services, p. 679, 1032 
and other rules - Group Health Plan Premium Payment, 
p. 505, 1021 
Federally Qualified Health Centers, p. 
and other rules Developmental 
Commitment Process - Certification of 
Persons, p. 1463, 1849 

733, 1042 
Disabilities 
Professional 

Developmental Disabilities Entry Procedures, p. 1473, 
2266 
Targeted case Management, p. 797, 1295 
and other rules - Medicaid Nursing Facility services 
and Reimbursement - Appeal Procedures for Certain 
other'Medicaid Providers, p. 1212, 2050 
Unemployed Parent, p. 1447, 1855 
and other rule - Assignment of Child Support/Medical 
Support Rights, p. 1135, 1734 
AFDC Table of Assistance standards, p. 694, 1011 
Emergency Amendment Title IV-A Day care tor 
Children, p. 2500 
Title IV-A Day care Increase, p. 1206, 1735 
Transitional Child Care, p. 1714, 2284 
Nonrecurring Gifts and Excluded Unearned Income, 
p. 503, 923 
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46.10.510 
46.10.823 
46.12.102 

46.12. 303 
46.12.503 

46.12.508 

46.12.545 
46.!2.5~2 

4 6. 12. 5"7 1
) 

46.12.590 

46.12.702 
46.12.1025 
46.12.2003 

4 6 . 1 2 . ~~ u 1 1 

41>. 12. 1.J()l 

46.12.3601 

46.12.3803 
46.17.4002 

46.1).303 

46.25.101 

46.25.101 

46.25.725 

46.2~.'727 

AFDC Excluded Earned Income, p. 350, 823 
Self-Initiated Services, p. 2256 
and other rules - Organ Transplantation, p. 1719, 
2049 
Medicare signature Requirements, p. 2252 
and other rule - Inpatient Hospital Reimbursement, 
p. 671, 1025 
and other rule - outpatient Hospital Reimbursement, 
p. 669, 1027 
and other rules Rilling and Reimbursement for 
Physician Services Durable Medical Equipment 
Podiatry Services, p. 716, 1030 
and other rule - Occupational Therapy, p. 658, 1290 
Home Health Services Reimbursement, p. 1138, 1856 
.,nd other rule - Family Planning Services, p. 689, 
1 OJ I 
<Ind other ru 1 es - Inpatient Psychiatric Services, 
p. 673, 1038 
Drug Rebates, p. 677, 1039 
Ambulance Services, Reimbursement, p. 699, 1040 
Physician Services, Reimbursement/General 
Requirements and Modifiers, p. 428, 824 
and other rule Nurse Specialist Non-covered 
Services, p. 665, 1044 
and other rule Non-Institutionalized Medical 
Assistance for Children, p. 661, 1046 
and other rule Medicaid for Disabled 
WidowsjWidowers, p. 692, 1049 
Medically Needy Income standards, p. 667, 1050 
and other rules - Restricting Inpatient Psychiatric 
Services, p. 2212 
and other rules Low Income Energy Assistance 
Program, p. J4'i0, 1857 
and other rule - General Relief Assistance Extension 
of Benefits, p. 2254 
and other rules - General Relief Assistance - General 
Relief Medical Assistance, p. 701, 1053 
and other rules - General Relief Medical Income and 
Resources, p. 1209, 1736 
and other rule - General Relief Assistance - General 
Relief Medical Income Standards, p. 663, 1057 
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BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the Secretary of state 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in November, 1991, are 
published. Vacancies scheduled to appear from January 1, 
1992, through March 31, 1992, are also listed, as are current 
recent vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
December 6, 1991. 

For the most, up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority, 
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