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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of 2.43.404, 2.43.425, 2.43.430, ) 
2.43.432, 2.43.505, 2.43.506, and) 
the adoption of new rules rclat- ) 
ting to purchasing service ) 
credits, election of coverage ) 
under new PERS disability retire-) 
ment provisions, and calculation ) 
and payment of supplemental re- ) 
tirement benefits for retired ) 
municipal police officers. ) 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT AND 
ADOPTION OF RULES RELATING 
TO MONTANA'S RETIREMENT 
SYSTEMS 

1. on October 4, 1991 at 9:00 am in the Board Meeting Room of 
the Public Employees' Retirement Division, 1712 Ninth Avenue, 
Helena, Montana, a public hearing will be held to consider the 
amendment of ARM 2.43.404, 2.43.425, 2.43.430, 2.43.432, 
2. 43.505, and 2. 43.506 pertaining to the administration of 
public retirement systems; and the adoption of new rules 
relating to purchasing service credits, election and coverage 
under new PERS disability retirement provisions, and the 
calculation and payment of supplemental retirement benefits for 
retired municipal police officers. 

2. The rules as proposed to be amended provide as follows: 

2. 43.404 REQUIRED EMPLOYER REPORTS ( 1) All reporting 
officials must submit monthly contribution reports accompanied 
by statutorily required employer and employee contributions to 
the retirement system by the 15th of the month following the 
month reported. The monthly report must be in alphabetical 
order by last name and include for each employee: social 
security number, last and first name, salary, regular 
contributions, additional contributions, if any, and the actual 
hours ~ for which the employee received compensat1.on dur1.ng 
the month being reported. Agencies may use the form provided 
by the retirement division or a report printed by the employer 
together with compatible magnetic media. 

(2) remains the same. 
(3) remains the same. 

(Auth: sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201, 
19-9-201 and 19-13-202 MCA; IMP, Sees. 19-3-307, 19-3-1106, 19-
5-201, 19-6-201. 19-7-201, 19-8-201, 19-9-202 and 19-13-203 
MCA.) 

2.43.425 INCOMPLETE PAYMENTS (1) No newly qualified or 
regualified service credits will accrue to a member's account 
until total payment has been made based upon the letter of 
intent on file with the board to purchase such service credits. 
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(2) If a member who is not yet vested in his retirement 
benefits terminates covered employment for reasons other than 
death or disability, prior to completing ~ payments for 
purchasing service described in (1), his additional 
contributions, plus accrued interest, shall be refunded to him 
and no additional service credits or years of service will be 
added to the member's account. 

(3) If a~ member making payments to a retirement system 
i.n order to requalify previously refunded service or to qualify 
other types of service, as provided by statute, terminates 
covered employment due to death or disability prior to 
completing payments, the member, or anyone acting on his behalf, 
must complete those payments prior to payment of any benefits. 

(4) If a~ member, or anyone acting on his behalf, fails 
to pay the balance of the agreed upon payments when due, the 
additional contributions (plus interest) will be refunded to the 
member, his bcnef iciary, or his estate, the service being 
qualified will not accrue to his retirement account, and 
benefits will be paid based upon the previously credited 
set·vice. (Auth: Sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 
19-8-201, 19-9-201, and 19-13-202 MCA; IMP, Title 19, Ch. 3, 
part 5, Chs. 5, 6, 7, 8, part 3, Chs. 9 and 13, part 4 MCA.) 

2. 43.430 OUT-OF-STATE OR FEDERAL PUBLIC SERVICE (PERS) 
( 1) A statutorily eligible PERS member must apply, in 

writing, to the retirement divisio~supplying the following 
information: 

(a) remains the same. 
(b) Aa111e aAEi 111ailiA!J alia£ess ef his fe£1118£ plislie 

£eti£ellleRt eyete111 1 appreni111ate aates ef alllfllSYfl!aflt 1 Aallle ef 
eiRPlayiA!J a§'efley 1 app£enilllate sate ef Fef~tflli 1 aRe f~tll Rallle (if 
tiiffe£eflt) llfllie£ .,,fliefl l!e ~~as tHeR emple·tea 1 e£ 

(c) is renumbered to be (b) 
(2) remains the same. 
(3) The actuarial cost rate will be the current total cost 

rate of the system plus simple interest begiRRiR!J eRe meRtfl from 
the date of initial eligibility for qualifying such service or 
the date on which he completed six years of PERS service, 
whichever is later. 

(4) remains the same. 
(5) remains the same. 

(Auth: Sec. 19-3-304 MCA; IMP, 19-3-512, MCA) 

2.43.432 PER& "1-FOR-5" ADDITIONAL SERVICE (1) Subject 
to statutory limitations, a person who became a PERS member 
prior to July 1, 1989 or a person who is an active member of the 
sheriffs' retirement system, and who has 5 or more years of 
membership service may purchase 1 full year of additional 
service credit for each 5 full years of service credited in the 
system. A person eligible to purchase a full year of additional 
service may elect to purchase full months of service totalling 
11 months or less. 

( 2) The cost of each year of additional service in the PERS 
will be 13.4% of the compensation earned by the member during 
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the immediately preceding 12 months of PERS membership service. 
The cost of each full month of PERS additional service will be 
1/12 of 13.4% of the compensat~earned by the member during 
the immediately preceding 12 months of PERS membership service. 

(3) The cost of each year of additional service in the 
sheriffs' retirement system will be the appropriate actuarial 
cost rate as currently adopted by the board applied to the 
compensation earned by the member during the immediately 
preceding 12 months of membership service. The cost of each 
full month of additional service in the sheriffs' retirement 
system will be 1/12 of the amount which would be due for 
purchasing a full year of additional service credit. 

~~ 1!l The purchase may be completed through a lump 
sum payment or in monthly installments, which will include 
interest at the rate currently set by the board. If making 
monthly installments, a member may purchase only 1 year; after 
completing payments for that year, he may purchase additional 
years or months based upon his immediately preceding 12 month 
compensation at that point in time. 

+4+ 121 ~ S!ervice purchased under these provisions can 
not be counted toward initial retirement eligibility but will 
be used in calculating the amount of the PERS retirement 
benefit, including any early retirement reduction. 

~is renumbered to become (6). (Auth: Sec. 19-3-903 and 
19-7-201, MCA; ~. 19-3-513, HB 941, 52nd Legislature.) 

2.43.505 INVOLUNTARY RETIREMENT (1) Remains the same. 
(2) Rema~ns the same. 
1ll A member of the sheriffs' retirement system who does 

not hold Elected office is eligible for an involuntary 
retirement allowance only upon termination from active duty due 
to a reduction in force. (Auth: Sec. 19-7 201 MCA; IMP, Sec. 
19-7-504, MCA) 

2.43.506 RETURN TO COVERED EMPLOYMENT BY RETIREE (1) For 
purposes of reemployment, a retiree is considered to be 
receiving a retirement allowance when the individual: 

(a) has not worked in covered employment for at least 30 
days or more; and 

(b) has been ~paid a retirement eDee* benefit. 
ill A PERS retiree who is employed bY a PERS covered 

employer(s) after retirement must report, in writing, all such 
covered employment to the PERS on a monthly basis. This report 
must reach the PERS by the 15th of the month following the month 
for which employment ~s being reported and include the following 
information: 
~ retiree's name and social security number; 
iQl month and year being reported; 
1£1 name and address of PERS covered employer(s); 
1Q1 number of hours worked (for each covered employer); 

and 
~ gross compensation received (from each covered 

employer). (Auth: sees. 19-3-304 and 19-7-201, MC~; IMP, Sees. 
19-3 403(15), 19-3-1104, 19-3-1106, and 19-7-301(2), MCA) 
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J. The rules are proposed to be amended in order to respond to 
new legislation, and in order to clarify provisions of certain 
rules. Legislation enacted during the 1991 Legislature provided 
that the retirement board will set contribution deadlines, PERS 
members with at least 5 years of service could complete service 
purchases after termination from PERS-covered employment; 
highway patrol officers could also purchase out-of-state 
service; sheriffs' rctiremc-nt system members could purchase 
additional service credits on a "1-for-5" basis; sheriffs' 
retirement system members could qualify for involuntary 
retirement with fewer years of service; and PERS retirees could 
return to work for longer periods each year prior to off-set of 
retirement benefits. 

The amendment to 2.43.404 is required since SB 167 enacted by 
the last legislature removed the contribution deadlines for the 
various retirement systems from statute and required the Board 
to set those deadlines. The deadlines set in the amendment of 
this rule arc the same deadlines as were previously set in 
statute. The Board will not amend these deadlines to create a 
shorter reporting and payment period until it can be shown that 
requiring contributions to be deposited earlier will increase 
the investment earnings of the system( s) and forestall potential 
employer and/or employee contribution rate increases. In 
addition, clarification is needed that the employer must report 
actual hours in pay status for employees being reported. 

HB '769 enacted dur~ng the 1991 session spells out vested rights 
for PERS members who terminate covered employment with at least 
5 years of service and who leave their contributions on deposit 
with the retirement system. The amendment to 2.43.425 brings 
the rule regarding incomplete payments by members into agreement 
with this new law. 

Since legislation enacted during the 1991 session also provided 
for the purchase of out-of-state service by highway patrol 
officers and since a new rule was required to cover that type 
of service purchase, the current "out-of-state" service rule, 
2.43.430 has to be clarified to cover only PERS members. In 
addition, a correction is made in defining the time period over 
which interest is calculated. 

HB 941 enacted in 1991 extends "1-for-5" additional service 
purchase to members of the sheriffs' retirement system with some 
slight differences between the purchase in that system with the 
similar purchase in PERS. Therefore, 2.43.432, the current "1-
for-5" service purchase rule must be amended in order to 
distinguish between the requirements for purchasing this type 
of service in each of the two systems. 

Another piece of legislation passed during the last legislative 
session reduces the amount of service a member of the Sheriffs' 
Retirement System must own prior to becoming eligible for an 
involuntary retirement allowance. Due to the larger number of 
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members who potentially may become eligible for this benefit, 
the amendment to 2.43.505 is necessary to clarify what actions 
constitute involuntary retirement for non-elected members of the 
retirement system. 

The amendment to 2.43.506 is required in order to specify the 
reporting responsibilities for PERS retirees who return to PERS
covered employment as required by SB 231. 

4. The proposed rules provide as follows: 

RULE I. HIGHWAY PATROL OFFICERS' OUT-OF-STATE LAW ENFORCEMENT 
SERVICE (1) A member of the highway patrol officers' retire
ment system who is statutorily eligible to purchase periods of 
out-of-state law enforcement service must apply, in writing, to 
the retirement division, supplying the following information: 

(a) certification by the member's former retirement system 
of his dates of employment as a law enforcement officer, full
or part-time employment status, weekly or monthly hours of 
employment (if part-time), date and amount of refund, and 
current membership status, or 

(b) certification by the member's former law enforcement 
employer that the member was employed with the employer prior 
to the employer's adoption of a retirement system, the dates of 
employment, full- or part-time employment status, weekly or 
monthly hours of employment (if part-time) , date employer 
adopted a retirement system (if applicable) , and name and 
address of the retirement system later adopted (if applicable). 

(2) The actuarial cost for purchasing one year of out
of-state law enforcement service will be the appropriate 
actuarial cost rate currently adopted by the board multiplied 
by the salary earned by the member in the 12 months immediately 
preceding receipt of his completed request to purchase this 
service. 

(3) The member may purchase such service in one lump-sum 
or equal monthly installments by payroll deduction, with monthly 
payments subject to additional interest. It will be the 
member's responsibility to initiate and terminate additional 
contributions with his payroll officer. Any overpayments will 
be refunded to the member along with interest, upon the request 
of the member. 

(4) No service will be credited to the member's account 
until full payment has been made. (Auth: Sec. 19-6-201 MCA; 
IMP, SB 230, 1991 Legislature) 

RULE II. SERVICE CREDITS FOR PERIODS OF COMPENSATED EDUCATIONAL 
LEAVE ( 1) When a member of a ret:~.rement system is compensated 
by his employer for periods of educational leave the employer 
will report this service on the employer's regular monthly 
retirement payroll reports and all normal membership 
contributions will be withheld from the member's compensation 
and made to the member's retirement system. 

(2) A member on educational leave will be considered to 
be receiving compensation if the amounts paid to the member by 
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his ::overed employer are reported as "salaries, tips and wages" 
for social security and/or other payroll withholding tax 
purposes. A "stipend'' or some other form of financial aid which 
is not treated by the employer as taxable income to the member 
will not be considered compensation for retirement purposes. 

(3) service credits will be granted in the member's 
retirement system during such periods of compensated educational 
leave on the same proportional basis with the compensation paid 
to the member during each month of his paid educational leave 
as compared to the member • s covered compensation received in his 
first full month of service in covered employment upon return 
from educational leave. 

(4) If the member does not return to covered employment 
after the period of educational leave, no service credit will 
be awarded for the period of compensated educational leave. 

(5) A member with a previous period of compensated 
educational leave with a retirement system employer, but who's 
compensation and service was not reported by the employer to the 
retirement system at the time the service was rendered, will be 
eligible to purchase service credits for this period of 
compensated educational leave in the same manner as other 
members of the retirement system are eligible to purchase 
retroactive service in the system. Compensation and service for 
such retroactive periods of educational leave will be calculated 
and credited in the same manner as described in subsections (2), 
(3) and (4) of this rule. Interest will be due and payable on 
any contributions due in the same manner as with other purchases 
of tctroactivc service credits. (Auth: Sees. 19-3-304, 19-6-
201, 19-7-201, 19-8-201, 19-9-201, and 19-13-202 MCA; IMP, Title 
19, Chs. 1, 6, 7, 8, 9, and 13 MCA) ---

RULE III. PURCHASE OF RETROACTIVE SERVICE BY FEE BASIS 
OFFICIALS (1) When a retirement system member is statutorily 
eligible to retroactively purchase previous service with a 
public employer and such previous service was compensated on a 
fee basis for which no record of hours of employment exist, 
service will be purchased and credited in the following manner: 

(a) The public employer will provide certification to the 
retirement system of the inclusive dates of service and the fees 
paid to the individual. 

(b) The retirement division will calculate the employer 
and employee contributions and interest (if applicable) required 
to qualify the period of public service into the member's 
current retirement system. 

(c) Service credits will be awarded for such fee based 
service on the same proportional basis with the fees paid to the 
member during each month of service being qualified as compared 
to the member's covered compensation received in his first full 
month of membership service as a regularly paid and contributing 
member of the system. (Auth: Sees. 19-3-304, 19-6-201, and 19-
7-201, MCA; IMP, Title 19, Chs. 3, 6, and 7, MCA) 

RULE IV. PURCHASE OF PREVIOUS MILITARY SERVICE--MODIFICATIONS 
AFFECTING ACTUARIAL COST ( 1) When any member of the municipal 
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police officers' retirement system or a firefighter who became 
a member of the firefighters' unified retirement system prior 
to July 1, 1981 is statutorily eligible to purchase previous 
active duty military service for credit in the retirement 
system, the actuarial cost of purchasing periods of active duty 
military service will be calculated as follows: 

(al For a member with at least 15 years but less than 20 
years of qualified service, the cost of purchasing military 
service which will bring the member toward achieving, but not 
exceeding, 20 years of qualified service will be the current 
actuarial cost rate adopted by the board multiplied by the 
appropriate salary defined in statute, plus any applicable 
interest due. 

(b) For a member with at least 20 years of credited 
service, or for a member whose total military service purchase 
will increase his total qualified service to more than 20 years, 
the cost of purchasing only those periods of military service 
which will increase the member's service to over 20 years of 
qualified service will be 40% of the appropriate actuarial cost 
rate as adopted by the board multiplied by the appropriate 
salary defined in statute, plus any applicable interest due. 

(2) For a member of the sheriffs' retirement system whose 
purchase of mill tary service can not be used for retirement 
eligibility, the actuarial cost of purchasing each year of 
active duty military service will be 65% of the appropriate 
actuarial cost rate for the system as adopted by the board, 
multiplied by the appropriate salary defined in statute, plus 
any applicable interest due. (Auth: Sec. 19-7-201, 19-9-201 
and 19-13-202, MCA; IMP, 19-7-310, 19-9-403, and 19-13-403, MCA) 

RULE V. ELECTION FOR COVERAGE UNDER NONDISCRIMINATORY PERS 
DISABILITY PROVISIONS (1) PERS members employed in a PERS 
covered posltion on February 24, 1991 are covered for disability 
retirement purposes under the provisions of 19-3-1002(1) MCA, 
unless they choose to make an irrevocable election to be covered 
under the provisions of 19-3-1008(2) MCA. 

(2) Such voluntary elections must be made by individual 
members in writing, witnessed by the employee's spouse (or 
another person only if the member has no spouse), and received 
by the PERS by no later than December 31, 1991. 

(3) On or before September 1, 1991, PERS will provide 
PERS-covered employers with descriptions of the different 
disability retirement provisions along with election forms which 
may be filed by their employees who were PERS members on 
February 24, 1991. Each PERS employer is responsible for 
ensuring that each of their eligible employees is provided with 
this information, prior to October 1, 1991. 

(4) PERS -members exercising the option of electing 
coverage under 19-3-1008(21 will have this coverage effective 
on the date the properly completed election form is received by 
the PERS. Once received by the PERS, the election to be covered 
under the provisions of 19-3-1008(2), MCA may not be rescinded 
or reversed. 

(5) Elections received by the PERSon or after January 1, 
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1992 will be null and void and members will be so notified in 
writtng. (Auth: Sec. 19-3-304, MCA; IMP, Sees. 19-3-1002 and 
19-3-1008, MCA) 

RULE VI. MUNICIPAL POLICE OFFICERS' SUPPLEMENTAL BENEFITS AND 
ALLOWANCE ADJUSTMENTS ( 1) When a city belonging to the 
munic1pal police officers' retirement system has not negotiated 
a salary agreement with their actively employed police officers 
by July 1, the following actions will be taken by the public 
employees' retirement division: 

(a) Supplemental benefits and allowance adjustments will 
be paid to retirees from that city which will be calculated 
using the base salary of a newly confirmed police officer of 
that city during the most recently reported fiscal year for 
which there was a negotiated salary agreement in effect. 

(b) By August 1 a report will be sent to the state auditor 
stating the supplemental benefits payable from the appropriate 
insurance premium tax funds based upon information available 
from cities as of that date. 

(c) As salary agreements are negotiated by cities and the 
retirement division is notified of changes in base pay for newly 
confirmed police officers, supplemental benefits will be 
recalculated and adjustments paid retroactively to retired 
members from those cities. 

(d) Updated reports will be sent to the state auditor 
certifying the additional supplemental benefits payable from 
insurance premium tax funds during a given fiscal year as those 
additional amounts become known. (Auth: Sec. 19-9-201, MCA; 
IMP, Sees. 19-9-1007 and 19-9-1011 MCA) 

NEW RULE VII. PURCHASE OF PREVIOUS MILITARY SERVICE BY 
RETIREMENT SYSTEM MEMBERS (1) A member who is statutorily 
eligible to qualify previous active duty military service into 
the retirement system will become eligible to purchase each full 
year of service at t.he end of the member's year of membership 
service which makes him eligible to purchase that year of 
military service, as defined in statute. (For example, a member 
of the PERS who must first complete 10 years of service prior 
to becoming eligible to qualify any military service will become 
eligible to buy one year of that military service on the date 
he completes his 11th year of membership service in PERS.) 

(2) A member who has a period of less than one year of 
active duty military service to qualify (or remaining to be 
qualified on a multi-year military service) will become eligible 
to purchase any complete months of active duty military time 
after he has completed the appropriate years and months of 
membership service as described in statute. (For example, a 
member of the municipal police officers' retirement system who 
must first complete 15 years of service prior to becoming 
eligible to qualify his active duty military time, and who has 
already become eligible and has purchased one full year of his 
total of one year and 3 months of active duty military service, 
becomes eligible to purchase the remaining 3 months of military 
service when he has completed 16 years and 3 months of service 
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in the retirement system.) 
(3) A member who has become eligible to purchase any year 

or partial year of previous active duty military service may 
make full payment for each year or partial year of military 
service on the date he completes his eligibility or he may elect 
to make monthly payments to the retirement system. Monthly 
payments will include interest at the rate currently set by the 
board and over the entire period of the monthly payments until 
the total amount is paid to qualify that period of military 
service. 

( 4) Any lump-sum amounts required to qualify any eligible 
periods of military service will be increased by the appropriate 
interest rates in effect during the time between when a member 
could first have qualified the period of military service until 
such time as the service is actually qualified by the member 
into his retirement system. (For example, if a PERS memb~r with 
18 years of service elects to qualifY 2 years of active duty 
military time into the PERS, the applicable interest will be 
added to the lump-sum amount due on his first year of military 
service beginning on the date he completed his 11th year of PERS 
service and interest will be added to the lump-sum amount due 
on his second year of military service beginning on tho date he 
completed his 12th year of PERS service. Interest due on these 
sums will terminate on the date of the actual lump sum payment.) 

( 5) Members who make additional contributions to their 
retirement system in advance of their initial eligibility to 
qualifY any periods of active duty military time shall have any 
interest earned on such deposits credited against any total 
amounts which would be due based on payment being made as of the 
dates of initial eligibility to purchase such service. (For 
example, if a member of the sheriffs' retirement system made 
$1,000 in additional contributions to the system in advance of 
his initial eligibility to purchase the first year of military 
service and had earned $50 in interest on those contributions 
as of the date of his initial eligibility to purchase the first 
year of military service, a total of $1,050 would be credited 
against the total amount due to actually qualify that fj rst year 
of military service.) 

(6) Any amounts contributed (or credited against amounts 
duel by the member to qualify eligible periods of active duty 
military time in excess of the total amounts due to qualify the 
service will be refunded to the member upon his request. 

(7) Any eligible full or partial year periods of military 
service will be credited to the member's account only upon 
completion of payment(s) for that period of service. (Auth: 
Sees. 19-3-304, 19-6-201, 19-7-201, 19-8-201, 19-9-201, and 
19-13-202 MCA; !MP, Sees. 19-3-503, 19-6-304, 19-7-310, 
19-8-304(3) and(~ 19-9-403, and 19-13-403, MCA) 

5. Rule I is proposed to be adopted in order to implement the 
provisions of SB 230 enacted by the 1991 Legislature. The rule 
provides a process for certifying the out-of-state law 
enforcement service to the retirement system and details how the 
cost of the service will be calculated and service credits 
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awarded in the highway patrol officers' retirement svstem. 

Rule II is proposed to establish and clarify the procedure for 
crediting periods of compensated educational leave for members 
of the various retirement systems. This rule is necessary due 
to requests received by the Board to credit periods of time for 
which members have received varying forms of "payment." Since 
the retirement statutes require member contributions to be based 
on compensation received, a definition of compensated leave is 
required, along with a methodology for equitably granting 
service credits to members wh~n no records of hours are 
maintained. 

Rule III is proposed to be adopted in order to establish and 
clarify the procedure for retroactively crediting periods of 
service by fee-basis officials into the various retirement 
system. Since no records of hours are maintained for such 
individuals, this rule is necessary in order to establish a 
methodology for equitably granting service credits for such 
periods of service. 

Rule IV .is proposed to be adopted .in order to establish a 
procedure for modifying the actuarial cost of purchasing 
previous military service in three retirement systems where the 
value of the benefit being purchased varies depending upon when 
in the member's service the service is purchased. Since the 
cost of each year of military service in the municipal police 
officers' and the firefighters' unified retirement systems is 
dependent upon whether the member has more or less than 20 years 
of service when he purchases the military service, this rule 
provides the mechanism for reducing the actuarial cost of the 
purchase for any periods of time which will increase the 
member's total service to more than 20 years of service. In the 
sheriffs' retirement system, military service may not be used 
to retirement eligibility and therefore, a mechanism for 
reducing the actuarial cost of the service purchase is required 
in order to accurately reflect the value of the service being 
purchased in this system. 

Rule V is proposed in order to specify particular time frames 
which will be effective for implementing the provisions of HB 
323 and federal amendments to the Age Discrimination Act which 
set new disability retirement benefits for PERS members who were 
not employed on February 24, 1991. Since PERS members employed 
on February 24, 1991 have the right to make a one-time 
irrevocable election of coverage under these new provisions, it 
is necessary to clearly articulate those election rights and the 
manner and time frame in which those elections must be made. 

Rule VI is required to implement specific provisions of HB 830 
which require the board to establish procedures for calculating, 
paying and billing the state auditor for supplemental benefits 
paid to retirees of the municipal police officers' retirement 
system. Since supplemental benefits are tied to the base pay 
of newly confirmed police officers in various cities during the 
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current fiscal year, and because some of these negotiated salary 
levels are not available at the time the supplemental benefit 
adjustments are calculated, this rule establishes an alternative 
procedure which will be used to implement the intent of state 
statutes if a current fiscal year salary level has not been 
negotiated by the required date set in statute. 

Rule VII is necessary to clarify the procedure to be used by the 
retirement division in calculating the amount of military 
service time members of the various retirement systems are 
eligible to purchase and also specifies how and when interest 
will become due on the purchase of military service. The rule 
also addresses a new problem which has been encountered by 
agency staff: how to credit interest earned on "pre-payments" 
against interest due for purchase of service. 

6. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted no later than 
October 11, 1991 to the: 

Public Employees Retirement Board 
1712 Ninth ~venue, 
Helena, Montana 59620 

7. Paul Smietanka, legal counsel for the Department of 
~dministration, has been designated to preside over and conduct 
the hearing. 

8. The authority of the agency to make the proposed rules is 
based on sections 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-
8-201, 19-9-201, and 19-13-202, MCA, and the rules implement 
Title 19, Sections 3,5,6,7,8,9, an 3, MCA. 

Certified to t.he secretary of State on ~ugust 26, 1991. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the ~atter of the proposed 
amend~ent of a rule pertaining 
to dental hygienist examina
tion and adoption of a new 
rule pertaining to dental 
hygienist licensure by 
credentials 

NOTICE OF PROPOSED AMENDMENT 
OF 8.16.605 DENTAL HYGIENIST 
EXAMINATION AND ADOPTION OF 
NEW RULE I DENTAL HYGIENIST 
LICENSURE BY CREDENTIALS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on October 12, 1991, the Board of Dentistry proposes 

to amend and adopt the above stated rules. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8,16.605 PENIAL HYGIENIST EXAHINATION (1) through 
(6) (b) will remain the same. 

(c) certificate of graduation from an be&rd-app~ved 
accredited dental hygiene school; 

(d) through (g) will remain the same." 
Auth: Sec. 37-1-131, 37-4-205, 37-4-402, MCA; IMP, Sec. 

37-4-402, MCA 

REASON: The amendment is proposed to make the rule consistent 
with SB 90 (Ch. 66, L. 1991). 

3. The proposed new rule will read as follows: 

"I DENTAL HYGIENIST LICENSURE BY CREPENTIALS (1) The 
applicant for dental hygiene licensure by credentials shall 
fulfill the following requirements and submit an application 
and supporting documentation to be licensed by credentials: 

(a) certificate of graduation from an accredited dental 
hygiene school; 

(b) successful completion of the national board of 
dental hygiene exa~ination. The applicant for licensure by 
credentials must submit his/her official score. 

(c) successful completion of a clinical examination; 
(d) the applicant is currently licensed in another state 

or territory of the United States; and sub~its license 
verification from the licensing board(s) of the state(s) under 
whose jurisdiction the applicant is licensed; 

(e) proof that the applicant has practiced dental 
hygiene continuously for a mini~um of 500 hours during the one 
year immediately prior to application; 

(f) submits a current CPR card; 
(g) upon approval of the application, successful 

completion of the Montana jurisprudence examination; 
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(i) application fee 
( ii) examination fee 
(iii) licensure fee 
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$75.00 
75.00 
35.00." 

Auth: Sec. 37-1-131, 37-4-205, 
37-4-404, MCA 

37-4-402, MCA; IM£, Sec. 

~: This rule is proposed to adopt a procedure for dental 
hygienists to gain licensure by credentials which is 
authorized by SB 90 (Ch. 66, L. 1991). 

4. Interested persons may present their data, views or 
arguments concerning the proposed amendment and adoption in 
writing to the Board of Dentistry, Lower Level, Arcade 
auilding, 111 North Jackson, Helena, Montana 59620-0407, no 
later than october 10, 1991. 

5. If a person who is directly affected by the proposed 
amendment and adoption wishes to present his data, views, or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request 
along with any comments he has to the Soard of Dentistry, 
Lower Level, Arcade Building, 111 North Jackson, Helena, 
Montana 59620-0407, no later than October 10, 1991. 

6. If the Board receives requests for a public hearing 
on the proposed amendment and adoption from either 10 percent 
or 25, whichever is less, of those persons who are directly 
affected by the proposed amendment and adoption, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 

BOARD OF DENTISTRY 
WAYNE L, HANSEN, D.D.S., 
PRESIDENT 

Certified to the Secretary of State, September 3, 1991. 
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BEFORE THE BOARD OF DENTIS'l'RY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of a new rule 
pertaining to infectious wastes 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULE I MANAGEMENT OF 
INFECTIOUS WASTES 

TO: 
1. 

to adopt 
2. 

NO PUBLIC HEARING CONTEMPLATED 

All Interested Persons: 
on October 12, 1991, the Board of Dentistry 
the above-stated rule. 
The new rule will read as follows: 

proposes 

"I HANAGEHENT OF INFECTIOUS WASTES (1) Each dentist 
licensed by the board shall store, transport off the premises, 
and dispose of infectious wastes, as defined in 75-10-1003, 
MeA, in accordance with the requirements set forth in 75-10-
1005, MCA. 

(2) Used sharps are properly packaged and labelled 
within the meaning of 75-10-1005(1) (a), MCA, when this is done 
as required by the occupational safety and health 
administration (OSHA). If OSHA has no such requirements, the 
dentist shall place them in a heavy, leakproof, puncture
resistant cardboard box and secure the lid with reinforced 
strapping tape. The container shall bear the words "used 
dental sharps" on a distinctive label taped or securely glued 
on the container.• 

Auth: Sec. 37-1-131, 37-4-205, Ch. 483, Sec. 6, L. 1991; 
ltlf, Ch. 483, Sec. 6, L. 1991 

REASQN: To provide for the infectious waste control for the 
dental profession as required by HB 239 (Ch. 483, L. 1991). 

3. Interested persons may present their data, views or 
arguments concerning the proposedadoption in 
writing to the Board of Dentistry, Lower Level, Arcade 
Building, 111 North Jackson, Helena, Montana 59620-0407, no 
later than october 10, 1991. 

4. If a person who is directly affected by the proposed 
adoption wishes to present his data, views, or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request 
along with any comments he has to the Board of Dentistry, 
Lower Level, Arcade Building, 111 North Jackson, Helena, 
Montana 59620-0407, no later than october 10, 1991. 

5. If the Board receives requests for a public hearing 
on the proposed adoption from either 10 percent 
or 25, whichever is less, of those persons who are directly 
affected by the proposed adoption, from the 
Administrative Code committee of the legislature, from a 
governmental agency or subdivision or from an association 
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having no lesa than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 

BOARD OF DENTISTRY 
WAYNE L. HANSEN, D.D.S., 
PRESIDENT 

certified to the Secretary of State, September 3, 1991. 
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules generally 
regarding nursing home admin
istrators 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT AND 
REPEAL OF RULES PERTAINING 
TO NURSING HOME ADMINISTRA
TORS 

1. on October 25, 1991, at 9:00, a.m., in the Marysville 
Room, Park Plaza Hotel, Helena, Montana, a public hearing will 
be held to consider the proposed amendment and repeal of rules 
pertaining to nursing home administrators. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

11 8.34.406 STANDARDS FOR NYRSING HOME ADMINISTBATORS 
(1) will remain the same. 
( 2) 'Pfte-~l-rewi-~-eetntitH:It~-&~&ftd&!"d8-~r--rt~r~ti:tl9 bet~~e 

aemi-rti-$~r-&~r~t-i-rt-eempl-i-&nee~i-~~~~i-eft-~~&-e&~frrr~~ 
Pursuant to section 37-9-203111. MCA. the board establishes 
the following standards for persons licensed and serving as 
nursing home administrators. yiolation of which will subiect 
the licensee to disciplinary action: 

(a) willful and/or repeated violation of any board 
statutes or rule or the statutes or rules of any federal, 
state, county or city agency having licensing and regulation 
of nursing homes or administrators; 

(b) conviction of a felony related to the practice of 
the profession by a court of competent jurisdiction, unless 
exempt by section 37-1-203, MCA; 

(c) ~~~ ~ fraud, deceit or misrepresentation 
in the securing of a nursing home administrators license; 

(d) ~ ~ mentally and/or physically incompetent to 
engage in or act in the professional status as a nursing home 
administrator; 

fi:+ .!.& 'P~i-$-wi-H-i-rte~-~Jote--i-rt1!empertt~ use of 
alcoholic beverages or addictive drugs to the extent that it 
impairs the ability to practice the Profession safely; 

~r--~~ aeeep~-&r-~~~~e~~~r-&~~rt-EeP-efte 
-Hei-~ej,eft-&f -pl:'Oelt~:"eme~r -ei-~Jote-r- -d-i-ree~ry-&r- -i-ftdi-pee~ 1-y~ 
l'tltr~ti-~-fteme-~~ 

ffr-~~-fr-~ltrert~;-mi-$~i-~-er-~p~i-ve 
a<i¥e-r-~i-$i-I'HJ't 

~r--ft~-~rteWi-~ry-al-~-i-ftdi-¥~1-~-~-fltl-ee~ 
i-mper~eft&~-&fte~her--1-~rteee-of-l-~ke-er-~i-ffe!"ert~~&meS? 

tft}---ftft!l'-~rteWi-~l-y-flti-:h!e-~-e:~re:rei1te-~r~te-!'ef!ltl!'l!t-for--~M 
~&fe~r;-Jote-&k~-ortd~rf&r-e-ortd-ki-fe-ef-~-p&~i-ert~-er 
reailie"e-, 

ti-r--~-i-1-l-fltl-l-y~~-lt~r-i-J~W-a-J.ee~~ 
i-rt~~&~i-ctrt-!"er&~i-'ll'e-~-t!fte-pa~i-ert~L-&!"-r-e.Mert~L-!'eee~ 
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to maintain corrective measures in the nursing home as cited 
by any agency of goyerument which has nursing home 
administration responsibility; 

Cpl tailing to maintain or proyide accounting of or for 
patient's or resident's property or assets during confinement 
in the nursing home. However, the administrator shall be 
responsible only for that property with wbich he has been 
specifically entrusted by the resident, or that property over 
which the administrator has reasonable means of exercising 
security; 

<ql allowing harassment or abuse of patients or 
residents by employees; 

Crl failing to cooperate with an authorized 
investigation of a cqmplaint: and 

Csl violating orders of the board." 
Auth; Sec. 37-1-131, 37-9-203, 37-9-311, MCA; !M£, Sec. 

37-9-203, 37-9-311, MCA 

REASQH: These amendments are being proposed to clarify and 
establish standards for nursing home administrators. 

"8. 34.410 RECORQ OF MINUTES AND HEABINGS tt-}'--'Phe 
depa-ri!-~~teft~-alt!tl-l--aee~~-~he'111i-mt~-efo-a-l-l-"'111eei!-~-&re 
proper-l-y-reeei!'Ciee-&ncl-ft.&l-l--e~HH~e~-be-ltep~-a-ncl-i:fti!-a-i-l'ted 
~a-1!-e-a-ncl-eorreei!- aeeettn9-!--t!fte-p!'OI'ft'1!-i:-ee-ttM-1!-he 
el:Ht.i-rte!!t!!t-~ra-ft!!tltei!-ieft!!t-&f--1!-lte-M!tl!'!lr--lf<!.-!!tft!tl-l--pe~-lteft 
e~Joter-.it~~ie!!t---tll&y-be-tt:t'e!!teri-bedT 

f&t ill The record of 1!-he ~ hearing shall be preserved 
tor one year or until resolution of any court action on the 
matter. whichever is later. The department will make 
provisions for stenographic record of the testimony, but it 
shall not be necessary to transcribe the record unless 
requested for purposes of rehearing or court review. Any 
person desiring a copy of the record of the hearing or any 
part thereof shall be entitled to the same upon written 
application to the board and at his own cost." 

Auth: Sec. 37-1-131, 37-9-201, MCA; !HE, Sec. 37-9-201, 
MCA 

~: Subsection (1) is being deleted because it is 
redundant of 37-1-101, MCA. Amendment of subsection (2) 
limits the duration a hearing record must be kept. 

"8.34.414 EXAMIHATIONS (1) Examinations will be 
administered .i-ft~&y-!tncl~ber the second Thursday of April 
and october of each year. An application tor examination 
shall be filed at least 30 days prior to the examination date 
and must be accompanied by the required fee, which shall not 
be refunded. 

(2) through (4) will remain the same. 
(5) Each applicant shall be required to attain a final 

score of at least r~ 113 raw score in examinations prepared 
by the professional examination service, or the national 
association of boards, and final score of at least 90t in the 
open book examination relating to the provisions of the 
Montana long-term care facility licensing law and regulations. 
17-9/12/91 MAR Notice No. 8-34-24 
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(6) will remain the same." 
Auth: Sec. 37-9-203, MCA; IM£, Sec. 37-9-201, 37-9-101, 

MCA 

REA§QH: These amendments are being made to change examination 
dates and change the passing score from percentage to raw 
score to conform to testing service. 

"8.34.416 CONTINUING EDUCATION (1) will remain the 
same. 

(2) All applicants for renewal shall submit proposed 
courses to the board for approval. No course shall be 
accepted as satisfying the continuing education requirement 
unless it shall have had approval by the board. such approval 
shall ~-~~~~~a~ioft be based on the relevance, ~ 
scope and contemporaneous nature of the course in light of the 
current trends in quality nursing home administration. From 
time to time, the board may~ in its discretion~ designate 
certain specific courses offered to the public as courses 
which, upon successful completion, shall satisfy the 
continuing education requirement. 

(3) Twenty five hours of continuing education will be 
required annually for renewal of ~ license or renewal of ~n 
inactive registration. 

(a) The ~re-ef continuing education requirement will 
not ee.aenee apply until January 1 of the year following the 
year of original license. 

(b) Aftr~~ yP to 25 hours earned in excess of 25 
hours in a calendar year may be carried over into the 
succeeding yearr~~~rr-he-r~~~-e~~ra. 

C4) Only 25 hours of college courses may be submitted 
for continuing education in any three year period. These 
courses shall be apProved in advance by the continuing 
education committee and should contribute to the professional 
competence of the participant. me remaining continuing 
education hours SUbmitted during tbat three year period must 
pertain to nursing home administration." 

Auth: Sec. 37-1-131, 37-9-203, MCA; IHf, Sec. 37-9-305, 
MCA 
~: The amendments are being proposed to clarify language 
and limit college courses for continuing education credits. 

"8,34.417 RECIPRQCITY LICENSES (1) h-s~ned-s~a~ne 
£-rea~-.i:ft~-Ma-re-e£---t:ftt>P-;-.i-I!Htiet!ie~-a-~~~i-"9 
t!itM-e.M-appri-ee~t!~itted-~ne-r.._PfrfJe-e£--~-1-elts~-r~% 
~~-l't-e.a.~niel't"11'Pepltl!'ed~-t:fte>"11':rottieeeiel'tar-e>taai-~at!ien 
l!tft'Yiee-eP~-t'tHiel'tal:---~lt~iel't-ef--l!toA'Mit-aft&...._~~i-"9 
~e~~~~r.ie&ft'e-hoJ:«e-a---..~}y..._rid-rieertse-ltl'l<!l 
~~-id~a-H> ... -!'e1fltbe.e~~-~~-feP-t:ftt>.-e:~tMt~~nie~-a-re 
a-t!-ree.~~~~-~-~i-peme~-ef~ftt!aftaY An application 
for licenpure by reciprocitY without examination must include 
a signed statement from the examining board of another 
jurisdiction attesting that the applicant attained a minimum 
raw pcore of 113 in an examination a¢ministered by the 
profeppional examination sttvice or the national association 
of boards and setting forth that the applicant holds a 

MAR Notice No. 8-34-24 17-9/12/91 



-1623-

currently yalid license. 
(2) will remain the same." 
Auth: Sec. 37-1-131, 37-9-203, MCA; IM£, Sec, 37-9-303, 

MCA 

BtAQQH: The proposed amendment establishes requirements for 
licensure by reciprocity. 

"8, 34.418 FEE SCHEQULE f'r)---1-n-aeeerd&nee-wi-~-~i'te 
previ-si-ons-e~~~re-~r;-eft&p~r-~;~hr-eaeft~reen-appryi-~ 
~r-&e~i-ve-ri-eeft8e;-i-nae~i-Ye-~i-s~r&~~"'-reei-p~i-~y-eP 
~per&ry-permi-~-sft&rr-p&y-&n-&ppri-e&~i-&n-~-e~-~S&;-wfti-eft-i-~ 
Mt~-refttMl&breT 

t~)---Baeft-&ppr~&n~-,ft&rr-p&y-&n-e~&mi-n&~~n-&Ml-r~nse 
~-ef-$-r&&-~-~-M&y-e~&ai-n&~~nr-&Ml-~r~&-for-~he~¥em8eP 
e~&mi-Jt!t~~nr-~-ri-eeneee-,r&n~-!t~-~he-M&y-e~&m-e~i-re-&s 
s~~ber-~r-ttnrees-renewedr-~he-ri-eensee-,r&n~-&~-~i'te 
K&vember-e~am-rem&i-n-i-n-e~~~-ttn~i-r-&eeem8er-~r-e~-~ 
~rl:ewi-~....,.e~tr-~tMl-~n-~-8e-renewedT 

f~)---B!teft~PSe~t-~i-s~red-~ta-!tn-i-nae~i-¥e~rsi~~ 
~ini-s~r~t~r-sft&rr1P!I'Y-&-~i-s~r&~~"-~-ef-$~&T 

f+)---B!teft-pereen-,r&n~-&-~per&ry-permi~-sh!trr~&y~ 
permi-~-~-ef-~ 

t&)---Baeft~PSe~t-,r&n~~i-p~i~y-ri-eensttre-sft&rr~&y 
&~i-pree~-fee-e~-&&s~-~i-8-eft&rr-i-ner~-~he-er~i-n~ 
ri-ee~-er-~i-s~-~i-oltr-ft~-~-Nte-pprie!t~ieft-~r-~ 
reeipreei-~y-r~-e~i-ree-en~ber-~r~raae-renewed. 

f&)---Baeft-pereen-&ppryi-~-~r-renev&r-e~-&n-ae~~ 
nttrei-~~~i-nis~r~re-ri-eeJtee-sh!trr-p&y-$-r&&-&nntt&rly-en 
sr-be~re Beeemeer-~r-e~-e!teft-ye&PT 

f~)---Baeh-pereen~ryi-~-fer-renew&r-e~-&n-i-nae~i-¥e 
ntt-i-~-ftelle-eMti,ni-s~-~--~i-e~-~i-on-,ft&rr-p&y-&~ 
&nntt~tl-1-y-en-er~~-~r-~r-ef-eaeft'"')"e&PT 

t&)---B!teft~raen~ryi-~-~r-&~1-i-e&~-ri-eeJteeT 
~is~-~i-ort-ezo~l"tt:!'Y'~Pmi-e-eft&ll~-$1:9T 

~)---Baelt-pereen-~tppryi-~-~r-re~b~n~-ef-ett-e~.i:-red 
lieertee-er-~i-e~l"tt:~i,en-~~&y-&ll-deli-~n~---l--feeer
Reittft.a-t-em.M-i-e~b~-be!t!'!!-appreva-r-&1'10-i-e-ri,m.i:-~-~ 
appri-e&iti:efttt-wi-~i-lt-it..,._re-ef-~.i:--1!-i-en-ea-M-T 

t:r&)---B!teft-pereett-~t!-~-&-l-i-81!--ef--aet!-.i:-ve-!tftd. 
i-neet!-.i:-¥e~re.i:-~~-ed!lt.i:-ni-et!-r&t!-era-,ft&rr-p&y-&-~-ef-&re 
fer-~-ri-et!!o.

trr)---ee.pree~n-ef--reee~-fer-ri-eens.i:-~-ftis~ry-eft&li 
~.i:-re-~t-t'ee-ef-$1:9T 

trit)--~&r~eaee peataarked-a-ft!-er-&eeember-~r-wi-1-i 
he-eens.i:-dered-derift~tte~~-~rt!-y-fee-ef-&S&-sft&rr-ee 
elt!tl"<!Jri-.i:-n-edei-t!-i-olt-t!-e-Nte-~ttl!tr-&nmtli'J:.-H:e•--feeT 

Cll The examination and license tees shall be as 
fQllOW§i 

Cal 
lbl 

Ccl 

!d) 
lel 

17-9/12/91 

applicatiQn fee 
examination and license for the 
Mav examination 
examination and license fQr the 
November examination 
inactiva renewal fee 
active renewal tee 

s 30.00 
.l.Q..!L_Q_Q 
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Cil verification of licensure 
(kl late renewal Cif paid after 

December 31) 
(2) All fees are non-refundable," 
Auth: sec. 37-1-131, 37-1-134, 37-9-304, 

37-9-304, MCA 
MCA; IMP, Sec. 

~: The proposed amendments will update the fee schedule 
and make the fees commensurate with program area costs. 

"8,34.419 REINSTATEMENT OF EXPIRED LICENSE (1) An 
application for reinstatement for an expired license may be 
filed within 2 years of the expiration date ~~-e~p~r&~~~. 
provided the applicant can establish to the satisfaction of 
the board that he~~~~-be~~&r~~~ the continuing 
education reguirement has been met. The application must be 
accompanied by all delinquent fees which shall not be 
refunded." 

Auth: Sec. 37-1-131, 37-9-203, MCA; IM£, Sec. 37-9-305, 
MCA 

~: The proposed amendment adds continuing education as a 
requirement of reinstatement. 

3. ARM 8.34.401, 8.34.403, 8.34.404, 8.34,409, 8,34.418, 
8.34.420 and 8.34.422 are being proposed for repeal. These 
rules are located at pages 8-1035 through 8-1044, 
Administrative Rules of Montana. The rules being repealed are 
redundant, obsolete or unnecessary. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Nursing Home Administrators, Arcade Building, Lower Level, 111 
North Jackson, Helena, Montana 56920-0407, no later than 
October 25, 1991, 

5. Steven J, Shapiro, attorney, of Helena, Montana, has 
been designated to preside over and conduct the hearing. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
MOLLY L, MUNRO, CHAIRPERSON 

BY• ~~ . ANDY~E Y DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 3, 1991. 
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BEFORE THE BOARD OF VETERINARY MEDICINE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to fees and continuing educa
tion and the proposed adoption 
of new rules pertaining to 
definitions, applications for 
certification, examinations, 
continuing education, use of 
specific drugs - supervision, 
record keeping and unprofes
sional conduct with respect to 
embryo transfer 

NOTICE OF PROPOSED AMENDMENT 
OF 8.64.402 FEE SCHEDULE AND 
8.64.505 CONTINUING EDUCA
TION AND THE ADOPTION OF NEW 
RULES PERTAINING TO THE 
PRACTICE OF EMBRYO TRANSFER 
IN VETERINARY MEDICINE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on october 12, 1991, the Board of Veterinary Medicine 

proposes to amend and adopt the following rules pertaining to 
the practice of veterinary medicine and non-surgical embryo 
transfer. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"e,64.402 FEE SCHEDULE 
(1) through (1) (c) will remain th~ same. 
121 Embryo transfer technicians 
Cal Applicatign for examination $450.00 
Cb! Annual renewal of certification ~~~ 
Auth: Sec. 37-18-202, MCA; IMf, Sec. 37-1-134, 37-18-

104, MCA 

~: This amendment will establish fees for embryo 
transfer licensees and to make them commensurate with program 
area costs. 

"8,64,505 CONTINUING EDUCATION (1) Each veterinarian 
licensed shall be required to obtain every two years a minimum 
of 20 credit hours of continuing education approved by the 
board. The credit hours must be obtained within the 24 months 
prior to renewal on November 1 of the even-numbered years. 
kicensees licensed less than two full calendar years bu~ 
tbon one full calendar year on their first continuing 
education reporting date shall be required to submit 10 hours 
of continuing education. 

(a) through (c) will remain the same." 
Auth: Sec. 37-18-202, MCA; IH£, Sec. 37-18-307, MCA 

~: This amendment is proposed to set hours for 
continuing education for licensees licensed less than two 
years but more than one. 
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3. The proposed new rules will read as follows: 

"I PEFINITIONS - LIMITATION ON PBACTICE (1) For the 
purposes of these embryo transfer rules, the phrase "non
surgical embryo transfer" means "the procedure of the removal 
of ova or embryos from a donor bovine animal and subsequent 
implantation of the embryos into a surrogate mother bovine 
animal, including the follow-up verification of pregnancy 
status." 

(2) The practice of non-surgical embryo transfer 
involves basic knowledge, skills and abilities in manual 
rectal palpation, synchronization and stimulation with 
hormones, administration of local anesthetics, flushing with 
lab media, use of microscopes, freezing and thawing of 
embryos, catheterizing animals, administration of antibiotics 
and grading of embryos. 

(3) Permissible practices and procedures that may be 
performed by embryo transfer technicians are limited to those 
that fall within the scope of non-surgical embryo transfer, as 
defined in this rule." 

Auth: Sec. 37-18-202, MCA; IHf, Sec. 37-18-104, MCA 

"II APPLICATIONS FOR C£RTIFICATION - QUALIFICATION 
(1) Applications for certification as embryo transfer 

technician (ETT) shall be made on forms provided by the board. 
(2) Applications shall include: 
(a) a current photograph of the applicant certified by a 

notary; 
(b) certified transcripts verifying the required 

education sent directly from the college or university 
attended; and 

(c) an original form signed by the applicant and a 
veterinarian licensed to practice and residing in this state 
in which the veterinarian agrees to supervise the possession 
and administration of specific drugs necessary for embryo 
transfer procedures. 

(3} Applicants must be at least 18 years of age and have 
successfully completed at least six semester hours of 300 
level reproductive physiology and endocrinology courses from 
accredited colleges or universities." 

Auth: Sec. 37-18-202, MCA; IHf, Sec. 37-18-104, MCA 

"III CEBTIFICATE EXAMINATIONS - REEXAMINATIONS 
(1) Certification examinations will consist of a written 

examination and a practical examination. 
(2) Examinations will be administered at times and 

places designated by the board in advance. 
(3) Tbe written examination will test the applicants' 

knowledge of reproductive physiology, embryology, 
endocrinology, pharaacology, grading of embryos, freezing and 
storing of eabryoe and export regulations. 

(a) The passing score on the written examination will be 
70\ overall. 

(4) Tbe practical examination will teat the applicants• 
knowledge and skills in administration of epidural blocks, 
catheterization, use of pipettes, and palpation. 
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(a) Practical examinations will be graded on a pass-fail 
basis. 

(5) If an applicant fails either the written examination 
or the practical examination, he or she must pay the required 
examination fee and retake the entire examination, both 
written and practical. 

(6) There will be no limit on the number of times an 
applicant may retake the examination to qualify for 
certification." 

Auth: 37-18-202 1 MCA; !M£, Sec. 37-18-104, MCA 

"IV ANNUAL RENEWAL ANP CONTINUING EPUCATION {1) A 
person certified as an embryo transfer technician under these 
rules must renew his certificate annually before November 1. 

{2) The certificate shall be issued by the department 
upon payment of a fee fixed by the board and on presentation 
of evidence satisfactory to the board that the certificate 
holder has ten credit hours of continuing education in embryo 
transfer during the preceding year. 

(3) New certificate holders shall be granted the renewal 
the first year without attending the educational programs. 

(4) The board may waive, revise, or suspend continuing 
education requirements or particular program requirements for 
applicants who cannot fulfill those requirements because of 
individual hardship. 

(5) A certificate holder may be granted a grace period 
of three months after the November 1 deadline in which to 
fulfill continuing education requirements. This grace period 
will be granted only upon written request to the board, 
payment of the renewal fee, and board approval. A certificate 
valid for the duration of the grace period will be issued only 
to a person granted grace by the board. 

(6) Failure of a person to renew his or her certificate, 
apply for a grace period or to obtain hardship relief within 
90 days of the November 1 deadline constitutes a forfeiture of 
the certificate. A defaulting certificate holder under this 
provision must apply and qualify for a new certificate, 
including passing the applicable examinations if he or she 
wishes to renew his or her certificate and practice. 

(7) It is the responsibility of the certificate holder 
to maintain proof of his or her continuing education 
attendance. 

(8) Continuing education credits obtained during a 
license year or grace period cannot be used for the next year. 

(9) Proposed continuing education programs must be 
approved in advance by the board. 

(10) Persons exempt from these provisions are licensed 
veterinarians, new certificate holders for their first annual 
certificates, and persons on active duty in a branch of the 
armed services of the United states." 

Auth: Sec. 37-18-202, MCA; IMf, Sec. 37-18-104, MCA 

"V USE OF SPECIFIC PRUGS - SUPERVISIQN (1) Possession 
and administration of drugs by an embryo transfer technician 
is limited to the following specific drug categories: 

(a) local anesthetics; 
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(b) antibiotics used in reproductive work; and 
(c) synchronizing and stimulating hormones used in 

reproductive work. 
(2) Possession and administration of specific drugs by 

embryo transfer technicians must be under the supervision of a 
veterinarian licensed to practice and residing in Montana. 
Records of supervision forms signed by the technicians and the 
supervising veterinarians will be maintained by the board. 
When a new or different veterinarian agrees to supervise a 
technician, it is the technician's responsibility to see that 
a new supervision form is filed with the board." 

Auth: Sec. 37-18-202, MCA; IMf, Sec. 37-18-104, MCA 

"YI RECORD KEEPING (1) Embryo transfer technicians 
must make and maintain the following records related to embryo 
transfers: 

(a) For each donor insemination, a written record of the 
permanent identification or registration name and registration 
number of the male whose semen is used. The embryo transfer 
technician must use his records compiled under this rule when 
completing forms for, or providing data to, breed associations 
and others. 

(b) For each donor collection, a written record showing: 
(i) permanent identification or registration name and 

registration number of each female from which embryos were 
recovered; 

(ii) date ot recovery of each embryo; 
(iii) the number of transferable embryos recovered, 

including stage and grade as established by the international 
embryo transfer society (lETS); 

(iv) identification of each recipient to which embryos 
were transferred; 

(v) date of transfer of each embryo; and 
(vi) complete records of all embryos divided. 
(c) For all embryos recovered: 
(i) all frozen embryos must be labeled and graded in 

keeping with the standardized procedures of lETS; 
(ii) an inventory record of all frozen embryos in 

storage must be maintained; and 
(iii) a record of all divided embryos in storage must be 

maintained in such a manner that animals that result from 
divided embryos can be identified on applications for their 
respective registration, if necessary. 

(d) For embryo transfer technicians who purchase and 
sell embryos, complete records of the embryo transactions at 
the time of sale, including, but not limited to, date of sale 
of all embryo sales, together with the name and address of the 
purchaser, the permanent identification and breed of the 
recipient, and the identity of the embryo transferred. 

(e) For embryo transfer technicians maintaining 
recipient herds: 

(i) the identity of all recipients at the time 
acquired; 

(ii) 
(iii) 

whom it was 

the date each animal was acquired; 
the name and address of the person or firm from 
acquired; 
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(iv) the official health record, including brucellosis 
calfhood vaccination and certificate/tag/tatoo, if available; 

(v} a complete record of health testing, vaccinating 
and parasite control while the animal was in the possession or 
custody of the embryo transfer technician; and 

(vi) the date of each embryo transfer and the date 
removed tram the premises, the name and address of the person 
or firm receiving said recipient, and the identity of the 
embryo. 

(f) For all embryo transfer technicians using specific 
drugs, a drug log on a form provided by the board showing the 
identity, date of acquisition and disposition of all drugs the 
embryo transfer technician obtains and administers. 

(2) All of the foregoing records must be maintained for 
a period of at least six years." 

Auth: Sec. 37-18-202, MCA; IMP, Sec. 37-18-104, MCA 

"VII UNPROFESSIONAL CONDUCT (1) The Board may, with 
respect to the practice of non-surgical embryo transfer, 
either refuse to grant a certificate of registration or 
suspend or revoke a certificate of registration on the grounds 
and procedures set forth in 37-18-311, MCA, and ARM 8.64.405. 

(2) For the purpose of implementing the provisions of 
section 37-18-104, MeA, the board defines "unprofessional 
conduct" subject to the disciplinary powers of the board for 
embryo transfer technicians as follows: 

(a) Any act involving moral turpitude, dishonesty or 
corruption relating to the practice of embryo transfer whether 
the act constitutes a crime or not. If the act constitutes a 
crime, conviction in a criminal proceeding is not a condition 
precedent to disciplinary action. Upon such a conviction, 
however, the judgment and sentence is conclusive evidence at 
the ensuing disciplinary hearing of the guilt of the 
certificate holder or applicant of the crime described in the 
complaint, indictment or information, and of the person's 
violation of the statute on which it is based. For the 
purpose of this section, conviction includes all instances in 
which a plea of guilty is the basis for the conviction and all 
proceedings in which the sentence has been deferred or 
suspended. 

(b) Violation of any state or federal statute or 
administrative rule regulating the practice of embryo 
transfer. 

(c) Advertising which is false, fraudulent, or 
misleading; 

(d) Resorting to fraud, misrepresentation or deception 
in the examination or treatment of an animal or in billing or 
reporting to a person, company, institution or agency; 

(e) Incompetence, negligence, or use of any practice or 
procedure in the practice of embryo transfer which creates an 
unreasonable risk of physical harm or serious financial loss 
to the client; 

(f) Malpractice, or an act or acts falling below the 
generally accepted standard of care for embryo transfer 
technicians whether actual harm was suffered by any patient or 
client; 
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(g) Suspension, revocation, or restriction of the 
individual's certificate to practice e~bryo transfer by 
competent authority in any state, federal, or foreign 
jurisdiction for reasons that would be grounds tor 
disciplinary sanction in this jurisdiction, a certified copy 
of the order or agreement being conclusive evidence of the 
revocation, suspension, or restriction; 

(h) Possession, use, addiction to, diversion or 
distribution of controlled substances or legend drugs in any 
way other than legiti~ate use for embryo transfer procedures 
as authorized by the supervising veterinarian licensed in 
Montana, or violation of any drug law; 

(i) Failing to cooperate with an investigation 
authorized by the board of veterinary medicine by: 

(i) not furnishing any papers or documents in the 
possession of and under the control of the certificate holder; 

(ii) not furnishing in writing a full and complete 
explanation covering the ~atter contained in the complaint; or 

(iii) not responding to subpoenas issued by the board or 
the department, whether or not the recipient of the subpoena 
is the accused in the proceedings; 

(j) Interfering with an investigation or disciplinary 
proceeding by willful misrepresentation of facts or by the use 
of threats or harassment against any client or witness to 
prevent them fro~ providing evidence in a disciplinary 
proceeding or any other legal action; 

(k) Failure to co~ly with an order issued by the board 
or an assurance of discontinuance entered into with the board; 

(1) Practice beyond the scope of practice encompassed 
by the certificate; 

(m) Failing to maintain appropriate records as 
specified in the rules of the board; 

(n) Failing to adequately supervise auxiliary staff to 
the extent that the donor or recipient's physical health or 
safety is at risk; 

(o) Aiding or abetting an uncertified person to 
practice when a certificate is required; 

(p) Performing e~bryo transfer while the embryo 
transfer technician's certificate is suspended, revoked, or 
not currently renewed. 

(q) Willful or repeated violations of rules established 
by any health agency or authority of the state or a political 
subdivision thereof; 

(r) Engaging in the practice of embryo transfer while 
suffering froa a contagious or infectious disease creating a 
serious risk to public health; 

(s) cruel or inhumane treatment of animals." 
Auth: Sec. 37-18-202, MCA; IM£, Sec. 37-18-104, MCA 

REAiQH: These new rules are being proposed to implement 
section 37-18-104(3)(b) (the Embryo Transfer statute) which 
was mandated by the 1989 Legislature and amended in Ch. 321, 
Laws of 1991. These new rules deal with definitions, 
qualifications for licensure, examinations, continuing 
education, supervision and record-keeping. 
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4. Interested persons may present their data, views or 
arguments concerning the proposed amendments and adoptions in 
writing to the Board of Veterinary Medicine, Lower Level, 
Arcade Building, 111 North Jackson, Helena, Montana 59620-
0407, no later than October 10, 1991. 

5. If a person who is directly affected by the proposed 
amendments and adoptions wishes to present his data, views, or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request 
along with any comments he has to the Board of Veterinary 
Medicine, Lower Level, Arcade Building, 111 North Jackson, 
Helena, Montana 59620-0407, no later than October 10, 1991. 

6. If the Board receives requests for a public hearing 
on the proposed amendments and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments and adoptions, 
from the Administrative Code Committee of the legislature, 
from a governmental agency or subdivision or from an 
association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

BOARD OF VETERINARY MEDICINE 

BY: ~)__ 
ANDY~UTY DIRECTOR 
DEPARTMENT OF COMMERCE 

certified to the Secretary of State, September 3, 1991. 
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BEFORE THE MONTANA BOARD OF SCIENCE 
AND TECHNOLOGY DEVELOPMENT 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to application procedures for 
a research and development 
project loan, medical research 
facility projects and the 
proposed adoption of new rules 
pertaining to research and 
development loans made by the 
Montana Board of Science and 
Technology Development 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.122.607 AND 8.122.616, AND 
THE PROPOSED ADOPTION OF NEW 
RULES PERTAINING TO RESEARCH 
AND DEVELOPMENT LOANS MADE 
BY THE MONTANA BOARD OF 
SCIENCE AND TECHNOLOGY 
DEVELOPMENT TO MONTANA 
COMPANIES, MEDICAL RESEARCH 
FACILITIES AND UNIVERSITY
BASED RESEARCH AND DEVELOP
MENT PROGRAMS 

1. on october 22, 1991, from 9:00a.m. to 11:00 a.m., a 
public hearing will be held in the fourth floor conference 
room of the Power Block Building, located on the southwest 
corner of Sixth Avenue and Last Chance Gulch, Helena, Montana, 
to consider the proposed adoption of rules pertaining to loans 
made by the Montana Board of Science and Technology 
Development to Montana companies, medical research 
facilities, and university-based research and development 
programs. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.122.607 APPLICATION PROCEDURES FOR A RESEARCH AND 
PEYELQfMENT PRQJECT LQAN - SUBMISSION OF RESEARCH AND 
DEYELQPMEHT PROPOSAL (1) through (1) (c) will remain the same. 

(d) the proposal goals ana objectives; 
(e) through (i) will remain the same. 
(j) a list of milestones delineated on a time line which 

describes specific tasks to be achieved, and as more fully 
described in new rule II; 

(k) through (n) will remain the same. 
lol backgrouna information on the company. medical 

research facility. or university-based research ond 
development program; 

Cpl backqrouna information about other participating 
organizations." 

Auth: Sec. 90-3-204, MCA; IHf 1 Sec. 90-3-204, MCA 

"8,122.616 MEDICAL BESMBCH FACl;LITY PROJECTS -
APPLICATION fROCEQQRES. REVIEW PROCESS, ANP BQARD ACT!ON 

(1) The procedural rules set forth in ARM 8.122.606, 
8.122.607, 8.122.608, 8.122.609, 8.122.610, 8.122.611, 
8.122.613, 8.122,614 and 8.122.615, are applicable to the 
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grants made by the board pursuant to chapter 634, L. 1989 ~ 
Chapter 429. L. 1991 and Csection 90-3-901). 

(2) As required by section 1, chapter 634, L. 1989, gng 
Chapter 429. L. 1991. and Csection 90-3-901), the funds 
granted by the board must be used to match federally 
appropriated funds on at least a fe~~-~~ 2 1/2 to 1 
federal-to-state matching basis for construction, equipment, 
and start-up operating costs for medical research facility 
projects in the state. 

(3) will remain the same." 
Auth: Sec. 90-J0-204, 90-J-901, MCA; IHf, Sec. 90-J-204, 

MCA 

3. The proposed new rules will read as follows: 

11 I RESEARCH AND DEVELOPMENT PROJECTS OF MONTANA 
COMPANIES. MEDICAL RESEARCH FACILITIES. AND UNIVERSITY-BASED 
RESEARCH AHD PEYELQPHENT PRQGBAMS - AQDITIQNAL INFORMATION ON 
S~IENTIFIC AND TECHNOLQGICAL ASPECfS OF PROJECT (1) In 
addition to the information required in ARM 8.122.607, the 
research and development proposal must also contain 
information pertaining to specific scientific and 
technological aspects of the project. This information 
includes the following items: 

(a) A problem statement and background which describes: 
(i) the present state of the technology; 
(ii) existing competing technologies, if any; 
(iii) the advantngns of tho proposed technology 

specifically for Montana companies; 
(iv) the limitations in the existing technology which 

make an improved or new technology desirable, 
(b) A proposed work plan which describes: 
(i) the methods used by the applicant to solve 

technical problems in addition to the preliminary data or test 
results that support the methodology and feasibility of the 
project; and 

(ii) the role of each participating organization and 
location where the work will be carried out. 

(c) A resources statement which describes: 
(i) the facilities and equipment made available to the 

project by the company and non-profit partners, if any, and to 
the medical research facility or university; and 

(ii) the arrangements made for providing or securing 
other required technological resources for the project." 

Auth: Sec. 90-3-204, MCA; lM£ 1 Sec. 90-3-204, MCA 

"II RESEARCH ANQ DEVELOPMENT PRQJECTS OF MONTANA 
CQMPANIES, MEQICAL RESEARCH fAClLITIES, AND QNIYERSITY-BASEP 
RESEARCH ANp DEVELOPMENT PROGRAMS - CQHMERCIALIZAIION 
PQ1EHTIAL OF PROJECT~ (1) In addition to the information 
required by ARM 8.122.607 and new rule I, the research and 
development proposal must also contain information pertaining 
to the commercialization potential of the project. This 
information must include the following items: 

(a) A market analysis which describes the following: 
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(i) total market, including any analysis of both the 
demographics and projected sales; 

(ii) an identification of the target market, including 
an analysis of both the demographics and projected sales; 

(iii) an identification of the competition and their 
respective market shares; 

(iv) product and strategic differentiation; and 
(v) the marketing strategy. 
(b) Plan of protection of proprietary rights which must 

address the following: 
(i) the ownership of the technology if proprietary 

technology results from or is utilized by the project; 
(ii) the terms under which the company has control of 

the technology if the technology is not owned by the company; 
(iii) status of any existing patents, copyrights, 

licensing agreements, trade secrets, or other types of 
protection that must be considered; 

(iv) the barriers to entry that exist for potential 
competitors if the technology is not proprietary. 

(c) For Montana companies only, the applicants must 
describe the marketing, sales, distribution, and customer 
service plan which constitutes the marketing strategy. 
Specifically, the description of the marketing strategy must 
describe the following: 

(i) product positioning, pricing, and promotion; 
(ii) anticipated sales strategy, addressing utilization 

of direct sales, manufacturers' representatives, distributors 
or licensed sales, whichever is applicable; 

(iii) distribution channels and manner in which the 
distribution channels will be supported; 

(iv) post-sale servicing. 
(d) For Montana companies only, a manufacturing strategy 

must also describe the following: 
(i) the one-year, three-year, and five-year production 

strategy; 
(ii) whether the technological development will be 

co~ercialized by licensing out the production and 
distribution and, if so, why; and 

(iii) the steps that will be maintained for quality 
control." 

Auth: Sec. 90-3-204, MCA; IMf, Sec. 90-3-204, MCA 

"III RESEARCH AND DEVELOPMENT PROJECTS OF MONTANA 
COMPANIES - FINANCIAL INFORMATION REQUIREMENTS (1) The 
applicant must provide five years pro forma financial 
statements for the company. These financial statements must 
include income statements, balance sheets, and cash flow 
projections. Specifically, 

(a) the income statement must identify revenues by 
source and specify revenues generated by the proposed project; 

(b) the pro forma financial statements must include the 
income statements, balance sheets, and cash flow projections 
for the next five years; and 

(c) the financial statements should correspond to the 
company's fiscal year. 
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(2) The applicant must attach financial statements, as 
regularly prepared by the company for the most recent quarter 
and fiscal year." 

Auth: Sec. 90-3-204, MCA; IMP, Sec. 90-3-204, MCA 

"IV RESEARCH AND DEVELOPMENT PROJECTS OF MONTANA 
COMPANIES. MEDICAL RESEARCH FACILITIES. AND UNIVERSITY-BASED 
RESEARCH AND DEVELOPMENT PROJECTS - REQUIREMENT FOR TECHNICAL 
DEVELOPMENT AND COMMERCIALIZATION MILESTONES (l) The 
technical development and commerciali2ation milestones must 
include: 

(a) Project tasks must be listed in priority order for 
each quarter of the project year, as required. The dates for 
each quarter must also list the anticipated funding dates; 

(b) Both technological development and commercialization 
milestones must be addressed; 

(c) If available, gantt charts, pert charts, CPM 
diagrams, and task and personnel schedules should be attached; 

(d) The amount of the board loan and match dollars 
associated with each activity must also be designated; and 

(e) Project disbursement schedule for board funds." 
Auth: Sec. 90-3-204, MCA: IM£, Sec. 90-3-204, MCA 

4. The rules proposed to be amended, ARM 8.122.607 and 
8.122.616, can be found on pages 8-4772 and 8-4776 of the 
Administrative Rules of Montana. 

5. These amendments and new rules are being proposed in 
order to more comprehensively implement the Montana Science 
and Technology Development Act, as set forth in Title 90, 
chapter 3, MCA, and SB 242 (Chapter 594, Laws of 1991) and SB 
105 (Chapter 429, Laws 1991) passed by the 52nd Legislature 
and signed into law by the Governor on April 24, 1991, and 
April 15, 1991, respectively. 

6. Interested persons may present their data, views or 
comments either orally or in writing at the hearing. Written 
data, views, or comments may also be submitted to Mr. carl 
Russell, Executive Director, Montana Science and Technology 
Alliance, 46 North Last Chance Gulch, Helena, Montana 59620, 
no later than 5:00 p.m. on October 25, 1991. 

7. Mona Jamison, legal counsel, will preside over and 
conduct the hearing. 

MONTANA BOARD OF SCIENCE AND 
TECHNOLOGY DEVELOPMENT 
RAY TILMAN, CHAIRMAN 

Certified to the Secretary of State, September 3, 1991. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.20.255 and new rule I 
concerning service connection fees 
for public water supplies 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF 16.20.255 AND 
NEW RULE I 

(Water Quality Bureau) 

1. On October 4, 1991, at 9:30A.M., the Board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules and the adoption of new rule I. 

2. The proposed new rule does not replace or modify any 
section currently found in the Administrative Rules of Montana. 
The new rule implements a fee structure to be assessed annually 
on public water supply systems suppliers. 

3. The proposed amendment would extend the exemption 
from maximum contaminant level and treatment technique require
ments to public water systems that have entered into a compli
ance plan with the Department. 

4. The rule, as proposed to be amended, appears as fol
lows (new material is underlined; material to be deleted is 
interlined) : 

16.20.255 COMPLIANCE PLAH --EXEMPTIONS (1) Remains the 
same. 

(2) A eamplianee plan aeeampanyin9 an aNeMpeian •a) nat 
•••end be)&ftd 6an~ary 1 1 1984, ~nleee ~he p~blie wa~er e~ppl) 
eyat~ has sneered ift•s an enfareea~le a,rae•ene ee beea•e par• 
sf a re!ienal p~blie veeer eye•~. in whieh ease ehe eeaplianae 
plan ••Y net •-'•nd be,end 6a~ary 11 1996• Tbe department must 
agree to the schedules SUbmitted pursuant to Subsections C1l Cal 
and Cbl before an exemption may be issued. If the public water 
sypply system sqpplier does not adhere to the schedules. the 
department MY reyoke the eXell!Ption 30 days after giying 
written notice to the sqpplier. 
AUTH: 75-6-103, MCA; IMP: 75-6-103, 75-6-107, MCA 

RULE I SERVICE COlfNEC1IOtf FEES ( 1) A public water 
supply syste~ must pay to the department an annual fee for each 
state fiscal year. The annual fee must be postmarked or 
delivered to the department no later than March 1 of each year. 
Payment for fiscal year 1992 must occur no later than March 1, 
1992. Each annual fee is considered payment for the next state 
fiscal year. 

(2) (a) For purposes of this rule, an active service 
connection is one that provides water service to a customer who 
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pays for that service. 
(b) The annual fee does not apply to a service connec

tion if: 
(i) the service connection has been turned off for the 

entire fiscal year prior to any March 1 fee payment deadline; 
and 

( ii) the public water supply system has not required 
payment for service for that time period. 

(c) Each community public water supply system supplier 
must determine the total number of active service connections 
for each fiscal year based on an assessment that occurs between 
July 1 and August 1 of that fiscal year. 

(d) The total annual service connection fee is determined 
by multiplying the number of active service connections by the 
appropriate annual fee per service connection. 

(e) Reqardless of the number of service connections, the 
minimum annual fee for any community public water system is 
$100. 

(3) Fees for community public water supply systems are 
determined as follows: 

(a) The annual fee per active service connection is $2.25 
for fiscal years 1992 and 1993. 

(b) Beginning fiscal year 1994, the annual fee per active 
service connection is $2.00. 

(4) Fees for non-community public water supply systems 
are determined as follows: 

(il) Tho annual fee for a non-transient non-community 
public water supply system is $100. 

(b) The annual tee for any other non-community public 
water supply system is $50. 

(5) Failure to pay the annual fee by March 1 of the 
fiscal year for which the fee is assessed subjects the system 
supplier to an additional charge to be calculated by multiply
ing the fee by lOt for each calendar month in which the fee is 
not paid. 
AUTH: 75-6-103, MCA; IMP: 75-6-104 and 75-6-108, MCA 

5. The department is proposing these rules in order to 
implement an annual fee system for public water supply systems 
as provided for with the passage of Senate Bill 407, and to 
extend the exemption for systems under a compliance plan. 

6. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fitzsimmons, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
station, Helena, Montana 59620, no later than October 10, 1991. 

7. David Simpson, Chairman of the Board, has been 
designated to preside over and conduct the hearing. 

NIS rv~orector 

Certified to the Secretary of State September 3. 1991 • 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.807 and 16.8.809 and 
the repeal of 16.8.810 which 
update the incorporations by 
reference of the Montana Quality 
Assurance Manual. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULES 16.8.807 AND 
16.8.809 AND REPEAL OF 
16.8.810 

(Air Quality Bureau) 

1. On October 4, 1991 at 10:00 a.m., the Board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules. 

2. The proposed amendments adopt by reference recent 
changes to both the Montana Quality Assurance Manual and ~he 
u.s. Environmental Protection Agency Quality Assurance Manual. 
The proposed amendments also simplify the process by which 
future changes to the Montana Quality Assurance Manual will be 
adopted, while still providing the regulated community with an 
opportunity for comment and hearing. 

J. The rule to be repealed (16.8.810) is located at page 
16-166 of the Administrative Rules of Montana. 

AUTH: 75-2-111, MCA; IMP: 75-2-201, 75-2-202, MCA 

4. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined): 

16.8,807 AMBIENT AIR MONITORING (1) Remains the same. 
(2) Except as otherwise provided in this chapter, or un

less written approval is obtained from the department for an 
exemption from a specific part of the Montana Quality Assur
ance Manual (Ma~eh 1989 Jyly 1991 ed.), all sampling and data 
collection, recording, analysis, and transmittal, including but 
not limited to site selection, precision and accuracy determin
ations, data validation procedures and criteria, preventive 
maintenance, equipment repairs, and equipment selection must 
be performed as specified in the Montana Quality Assurance 
Manual (Uareh 1989 July 1991 ed.) except when more stringent 
requirements are determined by the department to be necessary 
pursuant to the u.s. Environmental Protection Agency Quality 
Assurance Manual (EPA-600/9-76-005, revised Dec. 1984 Vol. I; 
EPA-600/4-77-027a, revised Jan. 1983, Vol II; EPA-600/4-
77-027b, revised Jan. 1982, Vol, III; and ~PA-600/4-82-060, 
Feb. 1983, Vol. IV), or 40 CFR, Part 50 including appendices 
A through E, Part 53 including appendix A, and Part 58 includ
ing appendices A through G (July 1. 1990 ed.l, at which time 
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the latter two documents shall be adhered to for the specific 
exception. 

(3) Remains the same. 
(4) The board hereby adopts and incorporates by refer

ence the Montana Quality Assurance Manual (Hareh 1989 July 1991 
ed.) and the U.S. Environmental Protection Agency Quality 
Assurance Manual (EPA-600/9-76-005, revised Dec. 1984, Vol. I; 
EPA-600/4-77-027a, revised Jan. 1983, Vol. II; EPA-600/4-77-
027b, revised Jan. 1982, Vol. III; and EPA-600/4-82-060, Feb, 
1983, Vol. IV) and 40 CFR Part 50 including Appendices A 
through E, Part 53 including Appendix A, and Part 58 includ
ing Appendices A through G (July 1. 1990 ed.l, which are state 
and federal agency manuals and regulations setting forth 
sampling and data collection, recording, analysis and transmit
tal requirements. A copy of these materials may be obtained 
from the Air Quality Bureau, Department of Health and Environ
mental Sciences, cogswell Building, capitol station, Helena, 
Montana 59620. 
AUTH: 75-2-111, MCA; IMP: 75-2-201, 75-2-202, MCA 

16.8,809 METHOPS AND QATA (1) Except as otherwise pro
vided in this subchapter or unless written approval is ob
tained from the department for an exemption from a specific 
part of the Montana Quality Assurance Manual (Mareh 1999 ~ 
1221 ed.), all sampling and data collection, recording, 
analysis and transmittal, including but not limited to site 
selection, calibrations, precision and accuracy determinations 
must be performed as specified in the Montana Quality Assurance 
Manual (Hareh 1989 July 1991 ed.) except when more stringent 
requirements are contained in the u.s. Environmental Protec
tion Agency Quality Assurance Manual (EPA-600/9-76-005, re
vised Dec. 1984, Vol. I; EPA-600/4-77-027a, revised Jan. 1983, 
Vol. II; EPA-600/4-77-027b, revised Jan. 1982, Vol. III; and 
EPA-600/4-82-060, Feb. 1983, Vol, IV) or 40 CFR, Part 50 in
cluding appendices A through E, Part 53 including appendix A, 
and Part 58 including appendices A through G CJuly 1. 1990 
~· Any valid recorded value at any one monitoring device 
which exceeds the applicable ambient air quality standard shall 
constitute an exceedance at that monitoring location but not 
at any other monitoring location and permitted exceedances 
shall be applicable to each monitoring location. If a valid 
recorded value comprises in whole or in part an exceedance of 
an ambient air quality standard, such recorded value shall not 
comprise in whole or in part a second exceedance of the same 
ambient air quality standard. 

(2) The board hereby adopts and incorporates by refer
ence the Montana Quality Assu~ance Manual (Mareh 1989 July 1991 
ed.) and the u.s. Environmental Protection Agency Quality 
Assurance Manual (F.PA-600/9-76-005, revised Doc. 1984, Vol. I; 
EPA-600/4-77-027a, revised Jan. 1983, Vol. II; EPA-600/4-77-
027b, revised Jan. 1982, Vol. III; and EPA-600/4-82-060, Feb. 
1983, Vol. IV) and 40 CFR Part 50 including Appendices A 
through E, Part 53 including Appendix A, and Part 58 includ
ing Appendices A through G iJyly_l. 1990 ed.l, which are state 
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and federal agency manuals and regulations setting forth 
sampling and data collection, recording, analysis and transmit
tal requirements. A copy of these aaterials may be obtained 
from the Air Quality Bureau, Department of Health and Environ
mental Sciences, Cogswell Building, capitol station, Helena, 
Montana 59620. 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

5. These amendments are being proposed to streamline the 
procedures for updating requirements relating to quality 
assurance, while still providing the regulated community with 
an opportunity for comment and hearing. The Department has 
found the current procedures unworkable, often requiring over 
a year (and an enormous amount of effort) to complete. These 
amendments also update the applicable quality assurance 
requirements for ambient monitoring, as required in order to 
maintain primacy. 

6. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fit~simmons, Department of 
Health and Environmental Sciences, cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than october 10, 1991. 

7. David w. Simpson, Chairaan of the Board, has been 
designated to preside over and conduct the hearing. 

Certified to the Secretary of State September 3. 1991 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING 
rules 16.44.103, 16.44.105-106, ) ON PROPOSED AMENDMENT OF 
16.44.109, 16.44.114-116, ) RULES AND THE ADOPTION 
16.44.118, 16.44.123-124, 16,44.202,) OF NEW RULE I 
16.44.610, 16.44.901-902, 16.44.911,) 
and new Rule I dealing with permits ) 
for owners and operators of ) 
hazardous waste ) 

(Solid & Hazardous Waste) 

To: All Interested Persons 

1. on october 7, 1991, at 9:00 a.m., the Department will 
hold a public hearing in Room C209 of the Cogswell Building, 
1400 Broadway, Helena, Montana, to consider the amendment of 
the above-captioned rules. 

2 . The proposed amendments are part of the ongoing 
process of seeking re-authorization from the Environmental 
Protection Agency under RCRA to the State of Montana to 
continue to operate an independent hazardous waste program. 
Owners and operators of hazardous waste management units must 
have hazardous waste management permits during the active life, 
including the closure period, for the unit. These amendments 
reflect those changes required by EPA's revisions of existing 
permit requirements. The EPA revisions, mirrored by the 
amendments to the current rules, more fully explain and outline 
the permitting process. One new rule describes the Department 
of Health and Environmental sciences's authority to deny a 
permit. 

3. The rules, as proposed to be amended, appear as fol
lows (new material is underlined; material to be deleted is 
interlined): 

16.44.103 SCOPE OF PERHIT REQUIREMENTS (1) Remains the 
same. 

(2) owners and operators of hazardous waste management 
units must have HWM permits during the active life, including 
the closure period, of the unit, and 1 fer any ~ni~ whieh elesed 
af~er Januar~ 26, 1993, durin9 81'1~ pes~ eles~re eare period re 
EJUired ul'lder 49 CFR 264.117 81'\d durii'I!J al'ly eemplianee peried 
speeified Hl'lder see~ien 49 CFR 264.96 ineludin!J 81'1~ ex~ensien 
ef that eelllplial'!ee perieli under s~eh seeeiePI. Owners or 
operators of surface impoundments. landfills. land treatment 
units. and waste pile units that received W§Stes after July 26, 
1982, or that certified closure !according to 40 CFR 265.115) 
After January 26. 1983. must have post-closure permits. unless 
they demonstrate closure by removal as provided Under sections 
18) and 19) of this rule. If a post-closure permit is re-
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guired. the permit must address applicable groundwater monitor
ing. corrective action. and post-closure care reauirements of 
subchapter 7 of this chapter. The denial of a permit for the 
actiya life of a hazardous waste management facility or 
hazardous waste management unit does not affect the require
ment to obtain a post-closure permit under this section. 

(3)-(7) Remain the same. 
lll owners and operators of surface impoundments. land 

treatment units. and waste piles closing by removal or decon
tamination under the stan4ards of subchapter 6 must obtain 0 
post-closure permit unless they can demonstrate to the depart
ment that the closure met the standards for closure by removal 
or decontamination in 40 CFR 264.228. 264.280Cel. or 264.258. 
respectively, The demonstration may be made in the following 
~ 

1.D.l If the owner or operator has submitted a Part B 
application for a post-closure permit. the owner/operator may 
request a determination. based on information contained in the 
application. that subchapter 7 closure by removal standards 
were met. If the deoartment believes that the standards were 
met. it will notify the public of this proposed gecision. allow 
for public comment. ang reach a final determination according 
to the procegures in subsection (9) of this ryle. 

Lbl If the owner or operator has not submitted a Part B 
application for a post-closure permit, the owner/operator may 
petition the department for a deteainaUon that a post
closure permit is not required because the closure met the 
applicable subchapter 7 closure standards. 

ill The petition must include data demonstrating that 
closure by removal or decontamination standards were met . 

.LJJ..l.. The department shall approve or deny the petition 
according to the procedures outlined in subsection !9) of this 
l::.Y.lL. 

lil If a facility gwner or operator seeks an equivalence 
demonstration under subsection C8l of this rule. the department 
will wovide the public. through a newspaper notice. the 
opportunity to sybmit written comments on the information 
sub!Ritted by the owner or operator within 30 days from the 4Ate 
of the notice. Tbe gepartment will also. in response to a 
request or at its discretion. hold a public hearing wheneve~ 
such a hearing might clarify one or more issues concerning the 
equivalence of the subchapter 6 closure to a subchapter 7 
closure. The department will give public notice of the bearing 
at least 30 days befpre it occurs. (Public notice of the 
hearing may be giyen at the same timt as notict of the oppor
tunity for the public to submit written comments. and the two 
notices may be co&bined.l 

l4l Tbe dtpartment Will determine whether th8 SUbchapter 
6 closure met SUbchapter 7 standards for closute by removal or 
decpntamination within 90 days of receipt of the request for 
determination. If the department finds thAt the qlosure gid 
opt mttt the applicable sybghapter 7 standards. it will provide 
the owntr/operatpr with a written statement of the reasons why 
the closure failed to meet stangards, The owner/operator may 
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submit additional information in support of an equiyalency 
demonstration within 30 days after receiving such written 
statement. The department will reyiew any additional informa
tion submitted and make a final determination within 60 days. 

LQl If the department determines that the facility did 
not close in accordance witb subchapter 7 closure by removal 
standards. the facility is subiect to post-closure permitting 
requirements. 

(8) Remains the same but is renumbered {10). 
AUTH: 75-10-405, MCA; 
IMP: 75-10-405, 75-10-406, MCA 

16.44.105 TEHPORABY PERKITS CINTERIM STATUS! 
(1) through (5) Remain the same. 
(6) Interim status terminates: 
(a) through (c) Remain the same. 
lQ1 (For owners or operators of any land disposal unit 

that is granted authority to operate as a change to interim 
status under ABM 16.44.610C11Cal. Cbl or Ccl. because of the 
application of a new requirement! on the date twelye months 
after the effective date of such requirement. unless the owner 
or operator certifies that such unit is in compliance with all 
applicable groundwater monitoring And financial responsibility 
requirements. 

(d) and (e) Remain the same but are numbered (e) and (f). 
AUTH: 75-10-404, 75-10-405, MCA; 
IMP: 75-10-405, 75-10-406, MCA 

J,6.44.106 APPLICATION FOR PimMIT (1) and (2) Remain the 
same, 

(3) The department shall not issue a permit before re
ceiving a complete application for a permit except for permits 
by rule, ARM 16.44.121 or emergency permits, ARM 16.44.122. 
An application for a permit is complete when the department re
ceives an application form and any supplemental information 
which are complete to its satisfaction, An application for a 
permit is complete notwithstanding the failure of the owner or 
operator to submit the exposure information described in sec
tion (7) of this rule. 'Phil eeaplt!t!t~l!leee ef '"" applieet!iall fer 
a pena:i:t! shell ee ;'l!aiJeti i:ftliepenlieMly ef t!he Mat!'l!a ef awy 
et!her permit! epplieat!ieft er penait! fer t!he same faei:lit!y er ae 
ei?it!yo Aft applieat!ieft ia eemple~e vhall t!he liepart!meftt! 
reeeioes ei:~her e eempleee applieat!:ie~t er t!ha i:ftfa-et!ieft 
li:ahli ift 11 ftetiee ef defif:li:e~tey, file deportmant !DAY dapy a 
parmit for the active life of a hazardous WASte maMggent 
facility or hazardous waste mapagemept upit before receiyipg 
a complete application for a permit, 

(4) through (7) Remain the same. 
AUTH: 75-10-404, 75-10-405, MCA; 
IMP: 75-10-405, 75-10-406, MCA 

16. 4 4, 109 CONDITIONS OF PERHITS The following condi
tions apply to all HWM permits, and shall be incorporated into 
the permits either expressly or by reference. If incorporated 
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by reference a specific citation to these rules must be given 
in the permit. 

(1) through (11) Remain the same. 
(12) The permittee shall comply with the following J:e

poJ:ting J:equiJ:ements: 
(a) Remains the same. 
(b) The permittee shall give advance notice to the de

partment of any planned changes in the peJ:mitted facility or 
activity which may J:esult in noncompliance with permit J:equire
ments. For a new facility, the pe:ndttee may not treat, store, 
or dispose of hazardous waste; and for a facility being modi
fied, the permittee may not treat, stoJ:e, or dispose of hazard
ous waste in the modified portion of the facility, except as 
proyided in AIM 16.44.118. until: 

(i) and (ii) Remain the same. 
(13) through (23) Remain the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.114 EFFECT OF A PERMIT (1) Compliance with a 
valid permit duJ:ing its term constitutes compliance, for pur
poses of enforceJDent, with the Act and with this chapter. 
except for thoqe requirements adopted as a part of this chapter 
that restrict the placement of hazardous wastes in or on the 
lAM· However, a permit may be modified, revoked and reissued, 
or tel:'IDinated during its term for cause as set forth in ARM 
16.44.116 and J~~ l6>41oll8 16.44,117. or the permit may be 
modifie4 upon the request of the permittee as set forth in ARM 
16.44,116 lnd 16.44.118. 

(2) and (3) Remain the same. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, 
MCA 

16,44.115 TRANSFER OF PERMITS (1) A permit may be 
transfeJ:red by the permittee to a new owner or operatoJ: only 
if the permit has been modified or revoked and reissued under 
ARM 16.44.116, or a minor modification under ARM 16·44•1H 
16.44.118(11 is made, to identify the new permittee and 
incoJ:porate such other require•ents as may be necessary under 
the Act. 

lll Cbanqes in the ownership or operational control 9f 
a facility may be made as a minor modification. The new 9wner 
9r gperatgr must submit a reyised per.it application no later 
than 90 days prior to the sqbedulld change. A written aqrei
ment containing a specific date for transfer of permit respon-

:!b!;t!fttaw!:\};~e d\~m;e~v.ns C n:wt::::;;ez: ::~:M~ 
or operational gontrol gf a facility occurq, the transferring 
owner or operator shall comply with the requirements of 
subchapter B of this chapter. until the new 9wn&r or operator 
has demonstrated to the d•partment that he or she is complying 
with the requirements gf that subghapter. T4e new owoer or 
operator mgat demon1trate compliange with subchapter 8 require
ments within six months of the date of the 9hange in tbe 
ownership or operational control o( the facility. Upon 
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demonstration to the department by the new owner or operator 
of compliance with subchaPter 8. the department shall notify 
the transferring owner or operator in writing that he or she 
no longer needs to comply with subchapter 8 as of the date of 
the demonstration. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, 
MCA 

16.44.116 MODIFIChTION OR REVQCNTION AHD REISSUANCE 
( 1) When the department receives any information [for ex

ample, inspects the facility, receives information submitted 
by the permittee as required in tbe permit, receives a request 
for modification or revocation and reissuance under ARM 
16.44.902 or conducts a review of the permit file] it may 
determine whether or not one or more of the causes listed for 
modification or revocation and reissuance or both exist. If 
cause exists, the department may modify or revoke and reissue 
the permit accordingly, subject to the limitations of section 
(4) of this rule, and may request an updated application if 
necessary. When a permit is modified, only the conditions 
subject to modification are reopened. If a permit is revoked 
and reissued, the entire permit is reopened and subject to 
revision and the permit is reissued for a new term. If cause 
does not exist under this rule erA.~ l6o44oll8, the department 
shall not modify or revoke and reissue the permit except on 
request of the permittee. If a permit modification satisfies 
the criteria in ARM 16.44.11BL1l for minor modifications~ the 
permit may be modified without a draft permit or public review. 
otherwise, a draft permit must be prepared and other procedures 
followed as required in subchapter 9 of this chapter. 

(2) The following are causes for modification but not 
revocation and reissuance of permits; the following may be 
causes for revocation and reissuanca as well as modification 
when the permittee requests or agrees: 

(a} and (b) Remains the same, 
(c) the standards or regulations on which the permit was 

based have been changed by promulgation of amended standards 
or regulations or by judicial decision after the permit was is
sued. PermHu!l •ey l!le •edifieti tiarin9 ~eir ~arms fer ~h:is 
eease enly as fellewae 

( i) fer premal1Jeeien ef amentieti a~andartis er refJl!la~iens 1 
when+ 

(A) ~h:e pe:rmie eencli~ien reert~est!ed ~e l!le medifieel was 
based en a premal,a~eti haaartieas waeee raler anti 

(B) ~h:e deper~men~ has re?iseel 1 with:tirawn 1 er medified 
~h:ae pereien ef the rale en wh:ieh: ~h:e pert~~i'e eenditiel'l was 
based1 and 

(9) a permie~ee re~~eeee •aelifieaeien in eeeerdanee wi~h: 
.~1 16o44a992 wieh:in nineey (99) days af~er ne~iee ef t!h:e ee 
'eieft aft lfhietl ~· re~~~Bese is l!laaed, 

(ii) fer ;atiieiel tieeiaieaa, a esare ef ee~~pe~ene ;aria 
dieei8ft has reaantieti anti seayeti depare.ene rales if ~he re.anel 
aftti aeay e8fteerft 'ehee pereien ef ~he ~lea en whieh the permit. 
eantli~ien was !!lased and e reqaea'e is filed l!ly eh:e permiteee in 
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aeeerdanee vi~h •\RM 16.44.982 wi~hin nine~y (98) days of j~di 
eial r-ando 

(d) Remains the same. 
(e) the department may also modify a permit: 
(i) when modification of a closure plan is required 

under 40 CFR 264.112(b) or m9ditication of a post-closure plan 
is reguired under 40 CFR 264.118(b); 

(ii) Remains the same. 
(iii) when the permittee has filed a request under ARM 

16t44o816 16,44.820 for a variance to the level of financial 
responsibility or when the department demonstrates under ARM 
16o44o817 16.44.821 that an upward adjustment of the level of 
financial responsibility is required; 

(iv) through (viii) Remain the same. 
(f) Remains the same. 
(3) through (5) Remains the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16 t 44 I 118 MINOR MODIFI<;ATIONS OF PERHITS: TIIPQRABX 
ADJIORIIATIOIS POR HQPIPICATIOII: AKP AQTBORIIAfiOIS lOR 
JIQMIJCU'l' Ol MDLI IQDI'l'IliiD DSTIS (l) ~At the request 
or upon the consent of the permittee, the department may modify 
a permit to make the corrections or allowances for changes in 
the permitted activity listed in Table I of this rule, without 
following the procedures set forth in subchapter 9. Any permit 
modification not precessed ae a 11iner •edifiee~ien under this 
eee~ien ~ must be made fer ea~ae and with draft permit and 
public notice as required in ARM 16.44.116. 

(2) Hiner 11edifiea~iens .ay enlya 
(e) eerree~ ~ype~raphieal errerar 
(~ re~~ire mere fre~~~n~ meni~eril'l~ et repert;ing- l!ly £he 

l'ermi~i!l!er 
(e) ehente en ineeri• eamplienee deee in e sehed~le e£ 

eoaplienee, prewided 15he new de15e is net; 11ere £han 129 days 
efeer the da15e epeeified in the ewis~in~ permi~ and deee HBE 
interfere wi~h at!tail\lllent ef the fiftal e-pliaHee date l eq~ 

~ 
(d) allew fer a ehaft~e in ownership er epera~ienal eeft 

t!rel sf a faeilit~here the department de~ermil\es ton~ 
ether ehen~e in 15he permit! is neeeesary 1 pEewided thaE a writ 
een a~el!llene eefttainin~ a Bl'eeifie date fer transfer ~ 
re~sne:ibility bet!wee" tbe eurrent: and Hew permieeeee has l!leen 
111\tllllit!t!ed ~s t!he department:. eltan~es in t:he eM'terehip er eper 
a~ieftal een~rel ef a faeilit!y -y 'lile lllade if t!he noev ewner Bt:" 

eperat!sr s~~i~e a rewised perai~ applieatieft fte later than 99 
days prier te ~he aeheduled ehaft!e• l~eft a transfer sf ewner 
ship er eperetienel eentrsl ef a fasili15y ese~re; t!he eld ewner 
er eperat!er shall esmply with the re~ireMent!e ef eu'lilehapeer 
8 ef this ehapter, Uftt!il the Raw SVftl!ll' or epereesr has de~~en 
e~ra~ed 15e ~e deper~ent: t:ha~ he is eempl)in9 vi~h the re 
~ire11ents ef ~hat! s~~ap~el'o 'Pile net~ eWfle!' er epe!'a~er -st. 
demen111~rat:e eemplianee vi~ eueehapter 8 re~uire•ants wi~hin 
eiw mant!:!ls ef t!he da~e ef ~Jte eMft98 ift t!lte evnerehip er epere 
£ienel ee .. trel sf t:he feeili15ya Upon demenet!rat!ien te Ehe 
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elepare•ene lty ehe new awl'ler er eperaeel! ef ee111plianee •..cieh 
a~tl!lehapeer e 1 ehe depare•el'le shall I'IOeif)' ehe old owr~etr er 
opel!"eeer il'l wrieil'l~ ehae he l'le lei'IIJer fteeela ee ee111pl)' wieh 
e~tl!lehapeer e aa af ehe elaee ef ehe ele•al'laeraeieftt 

f•l ahel'l~e ehe liaea of faeiliey •••riJafta)' eeerdil'laeora 
er ••~tip•el'le ift ehe per~~~ie'a eofteinl)eftey plal'lt 

(f) ehal'l~e eseimaeea of maHillllllll ir~vel'leer:~~ lll'lder 49 eFR 
l!64ollil(a) (il) 1 

(IJ) ehllftfe eeti111atea ef etq~eeead year of eloa1:1re er 
eehed~tlee fer fiftel elee~tre lll'lder t9 ePR l!64o11il(a) (4)1 

(h) appre'+'e periecie lel'l~er than 99 days sr 189 day 111 lll'lder 
49 SFR 264oll3(a) and (~)I 

(i) ehante ~e rBI'IIJes ef ~e ~eraeil'l! re~itrelllel'lts set 
in ehe permit te refleee etle ree~tlee ef the trial l!l~trl'l, pre 
vided ehae the eh&I'IIJe ie mil'lert 

(~) ehaftiJe eha operatii'IIJ re.lliremeftte ••• il'l the perlllit 
fer eel'ld~tetiftiJ a erial l!lllrft 1 pre~ieled that the ehar~ga is miftS!"I 

(~) 9rene efta eHteftaiel'l ef the e~e peried fer deeermift 
ift! eperaeieftal reaciineee followift! eempleeion ef eenaer~tetieft 1 
fer liP te 729 he~tre eperatil'l! ti111e fer el!eae111ene ef haearcie~te 
~ 

(1) eh&I'IIJe the ereeelllefte pretra• l!"e~ire•el'lte fer laftel 
ereae.eftt llftite 11nder 49 eFR il64o271 ee impreoe ereae111ene ef 
haeardelle eel'letiellel'lte, pre~ided ehae the etlan~· ie miner, 

(m) ehante ar~y eel'ldieiene epeeifiell il'l the pe-ie fer 
land ereee.ene llftite te refleet ehe ree~tlts ef field teses er 
lel!lerator)' el'lel)' ses 11eell in mallil'lf a ereatmeftt cie•eneeretiel'l 
ift aeeerdaftee with Aiaf 16a44a124r preoided that the ehaft~e ie 
Mfter.t 

(ft) allew a eeeel'lcl ereae•ene ele•ofte~ra~ial'l fer land 
treatment ~e l!le eeftcl~te~ell vhel'l tke reeulee ef tke firet llemen 
etra~iel'l have ftet shewn the eeftditiel'le lll'lcler whieh ~he waste 
er waeeee eal'l 1te tl!'eai!ed ea.,lataly aa re~irecl l!ly 4 9 SPR 
264o272(a) 1 pre¥i8ecl ~e eendl•ione fel!' ~• seeend cl..anae.a 
eiel'l ere ••~stal'l41iall)' the •-• as the eer~ciieiene for ehe 
first de•anaer8tieft• 

(3) ~e clepal!'t•ene hera~ adepts ancl ineerperaeas hereil'l 
l!ly refel!"eftee 49 eFR eeetiena 264•112 1 264•113 1 264o271 1 81'111 
264ai172o ~he eerreee ePR edieieft is lieeell in ARM 16c44o192a 

(e) 49 ePRasstiefts 2Uol12 aftcl264o113 are federal atel'l 
ey r•les aeeeiftt fel!'4th re~ir..,ents fer owners and eperaeere 
ef IHIM faeilitiee eaneernin1J1 l!'eepeeeh•ely1 •••naenee ef 
elee11re plal'le and psrie4e ef ti•e ellevecl fer eleellreJ 

fit) ta ePR eeeeiei'IS 2Uo271 and 2Uwil7il are federal eten 
ey rules eettiftt fereh •e"'ir .. er~ee fer owners al'lll eperatera 
ef I~ feeilieiee eefteernil'ltr reepeetioe1y, ehe ee~al!lliehMefte 
ef land trsae.el'l~ pretreee aftcl treae.ene delllel'let•etions, 

(e) eopiee ef til SPR eeetiel'le 264ol1ilr 264ol1l, i164oil71 1 
81'111 264.272 -y l!le al!ltained fl!"om the Selici al'lcl llaearclel:le "aaee 
B~••a•» Department ef ll•al'h aft• Bnui~ewmen~al Seieneea, Seta 
well B~tilllint 1 llelefta 1 Mer~eafte 59629. 

TABLE I 
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LISTING OF MINOR MQDIFICATIQ~S 

A. General Permit Proyisiona 
1. Administrative and informational changes 
2. correction of typographical errors 
3. Equipment replacement or upgrading with functionally 

equivalent components Ce,g •• pipes. yalyes. pumps. conyeyors. 
controls! 

4, Changes to increase the freguenqy of monitoring, 
reporting. sampling. qr maintenance activities by the permittee 

5. Changes in interim compliance dates 
6. Qbanges in expiration date of permit to allow earlier 

permit termination 
7. Chanaes in ownership or operational control of a 

fac 11 ity. provided the procedures of ARM 16 • 4 4 • 115 l 2 l are 
followed. 

B. General Facility Standards 
1. Changes to waste sampling or analysis methods: 

a. To conform with department guidance or regula. 
tions. 

b. To incorporate changes associated with F039 
Cmijltisource leachate> sampling or analysis methpds 
2. Changes to analytical quality assutance/control plan 

tp conform yith department gijidance or regulations, 
3, Changes in procedures tot maintaining the operating 

record. 
4, Increases in the frequenqy of inspection schedules. 
5, Cbangea in the training plan wbich dp not decrease the 

amount or affect the type of training, 
6, contingenqy plan; 

a. ReplAceaent witb functipnallv equivalent equip
ment. upgra4e. or relocate aporgency equipment liste~, 

b, Changes in D1J1t, asidress, or pbone nuiRber of (1oot
dinAtors or other persons or Agencies identified in the 
R.Wl... 

Note; When a permit modification Csuch as introduction of A new 
unit> rNUirea A chAMt in facility plans gr other general 
!agility standards. tbat cbange aball be reviewed under the 
SAme prgceGyres AI the permit 10dificatign, 

c, Groundwater Protection 
l· Replacement of an existing well tbat bas been damaged 

or repdert4 inopetAble, without gbanqe to lOCAtion. de§ign. or 
depth of tbe well. 

2. Cbanqet in Rtoun~ater sampling ot analysis procedures 
or aonitgring scbf9Ult, 

J, Cbanges in ttatiatical p~pc&dute for determining 
Vbltber a statistically signifiqant qhange in groundWater 
qyality between upgtadient and downgradient wells bas occurred. 

o. Closure 
1. Cbanges tg the closure plan; 
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a. Changes in estimate of maximum extent of opera
tions or maximum inventory of waste on-site at any time 
during the active life of the facility 

b._ Changes in the closure schedule for any unit. 
changes in the final closure schedule for the facility. 
or extension of the closure period 

c. changes in the expected year of final closure. 
where other permit conditions are nqt changed 

d. Changes in procedure for decontamination of 
facility equipment or structures 
2. Addition of tants used for neutralization. dewatering. 

phase separation. or component separation. 

E. Post-Closure 
1. Changes in name. address. or phone number of contact 

in post-closure plan 
2. Changes to the expected year of final closure. where 

other permit conditions are not changed. 

F. containers 
1. Modification or addition of container units or treat

m~nt processes necessary to treat wastes that are restricted 
from land disposa1 to meet some or all of the applicable 
treatment standards or to treat wastes to satisfy Cin wbole or 
in partl the standard of "use of wactically available technol
ogy that yields the greatest environmental benefit" contained 
in 40 CFR 268.8Cal 121 Cii). This modification may also inyolye 
addition of new waste codes or narrative descriptions of 
wastes, It is not applicable to dioxin-containing wastes CF020. 
021. Oi2. 023. 026. Oi?. and 028) 

2. Addition of a roof to a container unit without altera
tion of the containment system. 

Note; see section CJl qf this rule for modification prqcedures 
to be used for the management of newly listed or identified 
wastes. 

3. Storage or treatment of different wastes ~n containers; 
a. Tbat require addition of units or change in 

treatment process qr management standards. proyided that 
the wastes are restricted from land disposal and are to 
bt treated to meet some or all qt the applicable treatment 
standards. or that ll' to be treoted to satisfx Cin wbole 
or in partl the stan4ard of •use gf.pract1calli ayoiloble 
tecbnglqgy that yields the greatest enyj,{ggental benefit" 
cqntained in 40 CFR 268.8CalC2lCiil. This mgdification is 
ngt app],icable to dioxin-containing wastes (F020. 021. 
022. 023. 026. 027. and oas> 

b. Tblt do not require the od4ition of units 2{ a 
change in the treatment process or management stondArds. 
and proyided that the units haye previgysly received 
wastes of the same tvpe Ce.q.. incinerate{ scrubber 
waterl • This modification is not opplicoble t;o dioxin-con
taining wostes (f020. 021. 022. 023, 026, 027, and 0281 
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G. Tanks 
1. Addition of a new tank that will operate tor up to 90 

days using any pf the follqwing physical or chemical treatment 
teghnolgqiat: nautralization. dewatering. phase separation. or 
component taparation 

2. Modification or addition pt tanJc units pr treatment 
progetaas necepsary to treat wastes that are restricted frQm 
land disposal to meet sqme or all of the applicable treatment 
standordp or to treat wastes to satisfy rin wbole or in part) 
the ptandAr4 of •use of pragtigally ayailable tecbnplogy that 
yieldp the greatest enyirpomental b8nefit• contained in 40 CFR 
268.8Ca)(2lCiil. Tbis Modification maY also inyolye addition 
of new wasta godes. It is not applicable to dioxin-containing 
wastes CF020. 021. 022. 023. 026. 021. and 028l 

3. Baplagement of a tank with a tank that meets the same 
ciedgn standards and has a capacity within +/- lot of the 
replaged tant proyided 

-- Tbe capacity difference is no mpre than 1500 gallons. 
-- Tho facility's permitted tank qapacity is not in-
creuad. and 
-- The replacement tank meets the same conditions in the 
pegit. 
4. Management of different wastes in tanks; 

a. Tnat require addition pf units or change in 
treatment processes or management standards. provided that 
the wastes are restricted from land disposal and are to 
be treate<i to meet some or all of the applicable treatment 
stAndardS or that are to be treated to satisfy lin wbole 
or in part) the standard of "use of pragtically available 
tegbnology that yields tbe greatest epyironmental benQ
fit" contained in 40 CFR 268.8Ca) C2) Ciil. The modification 
is not applicable to dioxin-containing wastes CF020. 021, 
022. 023. 026. 027. and 028) 

b. That do not require the addition of units or a 
change in the treatment process or aanaqement standards. 
And proyided that the units haye preyiously received 
wastes of the sue type <e.g.. incinerator scrubber 
water> I Tbis modification is n2t applicable to dioxin-con
taining wastes (F020. 021. 022. 023. 026, 021. and 028! 

Hpte; S91 seqtion (3! of this rule fpr apdification prpcedUr@@ 
to be uped for the management of neyly listed or identified 
wastes. 

H. surface Imppundmantp 
1. TXeatpant. storage. pr disposal of different wastes in 

surface impoundlepts: 
a. 'fhat are wastes reatricte4 from land disppsal thot 

meet the applicable treatment standards or that are 
treated to satisfy the standard pt "use of practically 
ayailabla tecbnology tbat yields the greatest environmen
tal benefit" cpntaines! in 40 CFR 268.8Cal!2)Ciil. and 
provided that the unit meets the minimum technolQgical 
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requirements stated in 40 CfR 268.5ChlC2l. Tbia agdifica
tion is not Applicable to dioxip-containing WAstes CF020. 
021. 022, 023, 026. 027. And 028) 

b. That are residues from wastewater treatment or 
incineration. provided that disposal occura in a unit tbat 
meets the minimum technological requirements stated in 40 
CPR 268.Sihl 121. and proyided further that the surface 
impounc:tment has preyiously received wastes of the sue 
type Cfor example. incinerator scrubber water>, This 
DIC!cli.f..kAUon...i.a...noS. apolic;able .to dio:Un=.!;;ont_a.iniruut!.\!lt.e_Q 
IF020. 021. 022. 023. 026. 027. and 0281 

Note: See section C3l of this rule for moditic;atiop prpcedurea 
to be used for the management of newly listed or identified 
~ 

I. EnclQsed Waste Piles. For all waste piles except those 
complYipg with 40 CFR 264.250Cc;>. modifications are treated the 
same as for a landfill. Tbe follqwing modifications are 
aPplicable only to waste piles complying with 40 CfR 
2§4.250!cl. 

1. Replacement of a waste pile unit with another waste 
pile unit of the same design and capacity and meeting all waste 
pile conditions in the permit 

Note: See SubSection (3) of this rule for mpdificAtiop proce
dy{es to be used for the management of newly listed or identi
fied wastes, 

J, Landfills and UnenclQsed waste Piles 
1. Landfill different wastes: 

a. That are wastes nstdc;ted from land di§posal thol; 
meet the applicable treatment stondords or that are 
tnated to satisfy the standard of "use of practically 
ayailable tecbnology thot yields the are1test environmen
tal benefit" contained in 40 CFR 268.§(alC2lCiil. and 
provided that tbe landfill unit meets tbe minimum tec4-
noloqicol requirements stated. in 40 CFR 268.5(}\} !21. 'l'bis 
modification is not app;ucable to dioxin-containing wastes 
!F02o. 021. 022. 023, 026, 021. and 0281 

b. That are residues from wastewater treatment or 
incineration. proyided thot dispgsal ocqyrs .in 1 landfill 
unit that meets tha minimum techpgloqi~Ol regyi{emepts 
&toted in 40 CfR 268.5ChlC2l. and provided turthe{ that 
the lAndfill has previously received wa&tes ot tba same 
type Cfor example. ipciperAtor osh) 0 Ibis m9ditic:Ati0n is 
not applicable tg digxin-containing wastes CF020. 021. 
022. 023. 026. 027. apd 0281 

Note: See secUgn C 3) of this rule fqr m.odification w 00eOures 
to be used for the management of newlv listed or identified 
wastes. 

K- Land Treotment 
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1. Modification of a land treatment unit management 
practice tq decrease rate of waste applipation. 

a. ~ADaes in any con4itiqn specified in the permit tor 
a laDd traat.ent uoit to reflect results qf tne land treatment 
demonstrAtion. Provided pertorwaoce stAn4ards are met. 

3. Changes to allow a secon4 lAnd treatment demonstration 
to be conducted when tbt results of the first demonstration 
have not shqwn the conditions under Wbich the wastes can be 
treated CD!IIpletely. provided the con4itions for tbe second 
de;onstratioo are substantially the some as the conditions for 
the first demonstration. 

L. Incinerotqra 
1. Shakedpwn and trial burD: 

A· Authorization of up to AD additional 720 bqurs ot 
waste incineration during the shakedown period for 
determining operAtionAl reAdiness After construction 

b. CbAna•• in tne operating requirements set in the 
perait for conducting a trial burn. provided the chaoge 
is minor. 

c. Cbanqes in tbe raoqes of the operating require
ments set in the perait to reflect the results of the 
trial burn. provided the cbang• is minor. 
2. Substitution of an alternAte type of fuel that is not 

specified in tbe pe;ait 

Note: In tne case of m9ditications not sbecificallv listed in 
this tAble. tb• Derpittee maY request A determination by the 
deoartment that tne aodification should be reviewed and 
approved as a mioor modification. lf the permittee make§ this 
request. he or lbe must provide the department with the 
necessary information to support the requested classificatiQO· 

1ll Upon request of tbe perpittee. the department may. 
without prior Public notice And 29'P'nt· grant tbe permittee 
a temporary authorization in accordance with this section. 
Temporary authorizations ;ust hAve Q term of not more than 180 
~ 

CalCil The permittee maY raguast a temporary authoriza
tion for any m9dificati9D wbi'h is not a minor modification 
covered un4er section Cl) of tnis rule. 

1iil Tbe temporary authorization reqyest must include; 
1Al I de19riptign ot the activities to be coD4ucted under 

the temporarv authorization; 
ill an exglgnation of why the typqrary authQrization is 

necessary; and 
1&t sufficient intormati9D to eugure compliance with the 

standards of ARM 16.44.702, 
ibl The department shall ARProye or deny the temporary 

outhorization as quicklY as practi~al, To issue a temporary 
authorization. tbe departpeot must tina; 

1il the authqrizld actiyities are in complitnce with the 
stAn4a;ds of AIM 16.i4.7Q2. 

1iil the temporary autnorizatiQn is necessary to achieve 
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one of the following obiectiyes before action is likely to be 
taken on a modification request: 

1A1. to facilitate timely implementation of closure or 
corrective action actiyitias: 

1Bl to allow traatpent or storage in tanks or contoiners 
of restricted wastes in accordance with 40 era Part 268: 
~ to prevent disruption of ongoing waste management 

actiyities; 
1.Dl to enable the perJ!!ittee to respond to su4den changes 

in the types or quantities of the wostes managed under the 
facility permit; or 

lll to facilitate other changes to protect human health 
and the environment. 

i£1 Upon approyal or denial of the temporary authgriza
tion request. the departmant will send a notice of the tempo
rary autborization decision to all persgns on its current 
facility mailing list and to appropriate units of state and 
local qoyernments as specified in ARM 16~44.905(6\Ca\Cyl and 
.Lv.i.l.... 

.UU. A temporary authorization may be reissued tor one 
additional term of up to 180 days provided that the permittee 
has requested a modification under ABM 16 1 44 1 116 for the 
activity covered in the temporary autborization. and the 
department determines that the reissued tempo;ary authorization 
inyolyiM the permit modification request is warranted, to allgy 
the authgrized activities to continue while the modification 
procedures of ARM 16~44~902 are conducte4~ 

,Ul The perJ!!ittee is autborized to continue to manage 
wastes newly listed or identified as hazardous under sub
chapter 3 of this chapter if he or she: 

1Al was in existence as a hazardous waste facility with 
respect to the newly listed or identified waste on the effec
tive date of the final rule listing or identifying the waste 
{refer to the "existing facility" definition in ARM 16. 44. 2021 ; 
~ SUbmits a reguest tor a mgdificatign under section 

Cll of this rule <whether the mgdificotion is a minor mgdifica
tion or notl on or before the data on wbich the waste beComes 
subject to the reguireaanta of tnls cboptar: 

.uti, is in coli!J)liance yith the standards of ARM 16 I 44, 609; 

.UU in the cast of mgditicationa which ora not mingr 
mgdifications Under section 11). also subpits a cgmplete permit 
mgdification request undlr ARK 16~44.116 within 180 days after 
the effective date of the nay rule or rule amen4ment listing 
or identifying the yaste: and 

fll in the case ot land diaposal units. certities that 
such unit is in compliance yith all applicable ARM 16~44~609 
qroundyater monito~iDa aD4 financial reaponsibility require
ments on tba date 12 monthg otter tb• •ttectiyw dots gf tb• 
rule identifying or listing the waste as hazardous, It the 
owner or operator tails to certify compliance with these 
reguirementg. he or she shall lose authority to operate under 
this segtign. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 
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16.44.123 PERHITS FQR ftAZARDQUS WA$TE INCINEBATORS 
( 1) For purposes of determining operational readiness 

following completion of physical construction, the department 
must establish permit conditions, including but not limited to 
allowable waste feeds and operating conditions, in the permit 
to a new hazardous waste incinerator. These permit conditions 
will be effective for the minimum time required to bring the 
incinerator to a point of operational readiness sufficient to 
conduct a trial burn, not to exceed 720 hours operating time 
for treatment of hazardous waste. The department may extend 
the duration of this operational period once, for up to 720 ad
ditional hours, at the request of the applicant when good cause 
is shown. The permit may be modified to reflect the extension 
according to ARM 16.44.~~. 

(a) and (b) Remain the same. 
(2) For the purposes of determining feasibility of com

pliance with the performance standards of 40 CFR 264.343 and 
of determining adequate operating conditions under 40 CFR 
264.345, the department must establish conditions in the permit 
to a new hazardous waste incinerator to be effective during the 
trial burn. 

(a) Applicants must propose a trial burn plan, prepared 
under subsection (2)(b)~ of this rule with Part B of the 
permit application. 

(b) The trial burn plan must include the following infor
mation: 

(i) through (iii) Reaain the same. 
(iv) a detailed test schedule for each waste for which 

the trial burn is planned including date(s), duration, quantity 
of waste to be bUrned, and other factors relevant to the de
partment's decision under subsection ( 2) fbt-t¥t-l.t.l. of this rule; 

(v) through (vii) Remain the same. 
(viii) such other information as the department reasonably 

finds necessary to determine whether to approve the trial burn 
plan in light of the purposes of this subsection and the 
criteria in subsection (2)tetf¥t1At of this rule. 

(c) through (f) Remain the same. 
(g) The applicant .uat submit to the department a certi

fication that the trial burn has been carried out in accordance 
witb the approved trial bUrn plan, and must submit the results 
of all the determinations required in subsection (2) (b) (wi)l!l. 
This submission shall be made within 90 days of completion of 
the trial burn, or later if approved by the department. 

(h) All d,ata collected during any trial burn must be sub
mitted to the department following the completion of the trial 
burn. 

(i) All submissions required by this subsection must be 
certified on behalt of the applicant by the siqnature of a per
son authorized to sign a parait application or a report under 
ARM 16.44.~1Qi. 

(j) Based on the results of the trial burn, the depart
ment shall set the operating requirements in the final permit 
according to 40 CFR 264,345. The permit modification shall 
proceed ae a miner medifiee~ien according to ARM 
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16.44.44+!1lill. 
(3) Remains the same. 
(4) For the purposes of determining feasibility of com

pliance with the performance standards of 40 CFR 264.343 and 
of determining adequate operating conditions under 40 CFR 
264.345, the applicant for a permit~~ an existing hazard
ous waste incinerator may mYAt prepare and submit a trial burn 
plan and perform a trial burn in accordance with subsections 
(2) (b)fH+ through (2) (h) (ixlili of this rule or. instead. 
submit other information as specified in 40 CFR 270.19Ccl. C40 
CFR 270.19 is incorporated by reference in ARM 16.44,120C3ll. 
Applicants submitting information under 40 CFR 270.19Cal are 
exempt from compliance with 40 CFR 264.343 and 264.345 and. 
therefore. are exempt from the requirement to conduct a trial 
mlDl· Applicants who submit trial burn plans and receive 
approval before submission of a permit application must 
complete the trial burn and submit the results, specified in 
subsection (2)(b)(wi)1!1, with Part B of the permit applica
tion. If completion of this process conflicts with the date 
set for submission of the Part B application, the applicant 
must contact the department to establish a later date for 
submission of the Part B application or the trial burn results. 
Trial burn results must be submitted prior to issuance of the 
permit. ~ ~ the applicant submits a trial burn plan with 
Part B of the permit application, ~he ~riel hur~ •~•~ he ee~ 
dHe~ed a~d ~he reeHl~s SH~i~~ed wi~i~ a ~ime peried ee he 
s~eeified by the de~artme~t the department will specify a time 
period prior to permit issuance in which the trial burn must 
be conducted and the results submitted. 

(5) and (6) Remain the same. 
AUTH: 75-10-405, MCA; 
IMP: 75-10-405, 75-10-406, MCA 

16.44.124 PERMITS FOR LAUD TREATMENT DEMQNSTBATIONS 
(1) through (3) Remain the same. 
(4) If the department determines that the results of the 

field tests or laboratory analyses meet the requirements of 40 
CFR 264.272, it will modify the second phase of the permit to 
incorporate any requirements necessary for operation of the fa
cility in compliance with 40 CFR Part 264, subpart fHt M. based 
upon the results of the field tests or laboratory analyses. 

(a) Such per111it modification may proceed as a minor modi
fication under ARM 16.44.118, provided any such chanqe is 
minor, or otherwise will proceed as a modification under ARM 
16.44.116. 

(b) If no modifications of the second phase of the permit 
are necessary, or if only minor modifications are necessary and 
have been made, the department will qive notice of its final 
decision to the permit applicant and to each person who submit
ted written comments on the phase ~ per111it or who re
quested notice of final decision on the second phase of the 
permit. The second phase of the permit then will become 
effective. 

(c) Remains the same. 
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(5) Remains the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.202 DEFINITIQNS In this chapter, the following 
terms shall have the meanings or interpretations shown below: 

(1) through (12) Remain the same. 
1l1l "Component" means any constituent part of a unit or 

any group of constituent parts of a unit yhich are assembled 
to perform a specific function Ce,q •• a pump seal. pump. kiln 
liner. kiln thermocoyplel. 

(13) through (22) Remain the same but are renumbered (14) 
through (23). 

~.Llli. "Elementary neutralization unit" means a device 
which: 

(a) Is used tor neutralizing wastes which are hazardous 
wastes only because they demonstrate the corrosivity character
istic defined in ARM 16.44.322, or are listed in ARM 16.44.330 
through ARM 16.44.333 only for this reason; and 

(b) Meets the definition of a "tank", "tank system." 
"container", "transport vehicle", or "vessel" in this rule. 

(24) through (35) Remain the same but are renumbered (25) 
through (36) • 

.LUJ_ "Functionally equiyalent component" means a com
pgnent which perforJII& the same function or measurement and 
yhicb meets or exceeds the performance specifications of 
another coaponent. 

(36) through (104) Remain the same but are renumbered 
(38) through (106). 

fi-9'5T1.1Qll "Wastewater treatment unit" means a device 
which: 

(a) and (b) Remain the same. 
(c) is a "tank" gr "tank system" as defined in this rule. 
(106) through (108) Remain the same but are renumbered 

(108) through (110). 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16 I 44. 610 CHANGES QYRIHG TBMPORARY PEI!IIIT'l'ING (INTERIM 
5TATQSI 11l £xcept as proyid8d in sectign C2l of this rule. 
the QWDer or operator of a teapgrarily Permitted C interim 
status! facility may make the tollgyinq changes at the 
facility: 

f1t1.il A Treatment. storage. or disoosal of new hazardous 
waste not previously identified in the inforaation required by 
ARM 16.44.605 cana in the caae of newly listod gr identified 
hazardous wastes. addition of tho units blinq used to treat. 
stgre. or dispgse of tbo•e hazardoul wa•t•• gn the effective 
date of the listing or idtntificatignl •a, be e~aa£ed, ste~ed 1 
er ~i..-e•ea ef ee a pe~ieeea e•ieein! faeility if the owner 
or operator sublnits to the department a revision of the 
information required by ARM 16.44.605 on the new waste prior 
to treatment, storage or diaposal of the new waste. 

~1Rl Increases in the design capacity of processes 
used at a pe~aitted eKistin~ thl facility aey be •&de if the 
owner or operator submits to the department. prigr to such a 
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change. a revision of the information required by ARM 16.44.605 
with a written justification explaining the need for the 
capac! ty increase and the department approves the capac! ty 
increase because~ 

111 ef there is a lack of available treatment, storage 
or disposal capacity at other hazardous waste management 
facilities..-...__.ru;: 

.Llll. the change is necessary to comply with a federal. 
state or local requirement. 

~..(Ql Changes in the processes for the treatment, 
storage or disposal of hazardous waste may be maiSe at! a 
permieeed ewisein~ faeiliey or addition&% Q1 processes ~ 
added if the owner or operator submits a revision of the 
information required by ARM 16.44.605 prior to such change with 
a written justification explaining the need for the change and 
the department approves the change because: 

fatlil ~ the change is necessary to prevent a threat to 
human health or the environment because of an emergency 
situation; 

fbri.il.l -ie the change is necessary to comply with i! 
federal~ re~ulaeiens er state~ or local tawe requirement. 

t+tlil Changes in the ownership or operational control 
of a permit!Eed existin~ facility may be made if the new owner 
or operator submits a revision of the information required by 
ARM 16.44. 605 no later than 90 days prior to the scheduled 
change. When a transfer of ownership or operational control 
of a facility occurs, the transferring owner or operator shall 
comply with the requirements of subchapter 8 of this chapter 
until the new owner or operator has demonstrated to the depart
ment that it is complying with that subchapter. The new owner 
or operator shall demonstrate compliance with subchapter 8 
financial requirements within six months of the date of the 
change in the ownership or operational control of the facility. 
All other duties imposed by ARM 16.44.609 are transferred ef
fective immediately upon the date of the change of ownership 
or operational control of the facility. Upon demonstration to 
the department by the new owner or operator of compliance with 
subchapter 8 the department shall notify the transferring owner 
or operator in writing that it no longer needs to comply with 
ARM 16.44.609 as of the date of demonstration. 

1§1 Cbanges made in accordance with a corrective action 
order issued by the EPA or other federal authority. by the 
department. or by a court in an action brought by eithgr tht 
department or by the EPA• Cbanqgs ma4e under this subsection 
are limited to the treatment. storage. or disposal of wastt 
from releases that originate within the boUndary of the 
facility. 

f5t ill J;;xcept as specifically alloyed undgr this section. 
e~hanges listed under section Cll of the tyle may not be made 
to a per•i~~ed exia~i~ facility during tempa~a~r pe~•ietin! 
interim status which amount to reconstruction of the facility. 
Reconstruction occurs when the capital investment in the 
changes to the facility exceeds fifty percent of the capital 
cost of a comparable entirely new facility. If all other 
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requirements are met. tbe following changes may be made even 
if they am0unt to reconstruction; 

1.Al Cheti'IIJel!l 'tll'li!ler this seetiOI'I i!le I'IDt il'lelt~tle changes 
made solely for the purpose of complying with the requirements 
of 40 CFR 265.193 for tanks and ancillary equipmentT~ 

iQt if necessary to comply with federal. state, or local 
requirements. cbanaes to an existing unit. changes solely 
inyolying tank• or cootainera. or addition of replacement 
surface impoundments that satisfy the 1tandards of RCRA section 
J004Col: 

1gl chonaes that are necessary to allow owners or 
operators to continue handling newlY lilted or identified 
hazardous wastes that haye been treate4. stored. or disposed 
of at the facility prior to the etfectiye date of the rule 
establishing the Dew listing or identificat1on; 

141 changes during closure of a facility or of a unit 
within a facility made in accprdance with an approved closure 
,glAn1_ 

lll changes necessary to comply witb a corrective action 
order issued by the EPA or other federal authority. bv the 
department, or by A court in a iu4icial proceeding broYaht by 
the department or by the EfA, proyided that such changes are 
limited to tbe treatment. storage. or disposal of waste frQm 
releases that Qriginate witbin the bQun4ary of the facility: 
.And 

1tl cbanges to treat or •tore. in tankS 0r containers. 
bazardops wastes spbiect tp lan4 disposal restrictions imposed 
bv 40 CFB part 268. provided that IUlph c4anaes an made solelv 
for tbt purpqsts of cqmplying with 40 CFB part 268. 
AUTH, 75-10-405, MCA; 
IMP: 75-10-405, 75-10-406, MCA 

16.44.901 PURPQSE or RQLES This subchapter contains pro
cedures for issuing, modifying, revoking and reissuing, or 
terminating all HWM permits other than temporary permits (in
terim status), emergency permits and permits by rule. ~ 
proc&dures of this sub-cbapttr also apply to tbe dtnial of a 
ptpit fpr t!Je &ctiye life of A hAIOrdoul Waste J1Anagement 
facility or baaardous yaate IIAQASeaent unit under rRQLE tl. 
AUTH~ 75-10-404, 75-10-405, MCA; 
IMP; 75-10-405, 75-10-406, MCA 

16.4f,902 NODJ:FICM:IQH. REVOCATION AND REISSUANCE. QR 
TIRIIJHAT:r:QH or PBI!MlTS (1) HWM penaits may be modified, re
voked and reissued, or terllinated aithar at the request of 8ftY 
in•eres•ell pet•eon 1 J:ftel1tllirt9 tho per.ittee, or upon the depart
aent•a initiative. However, IJDle., rtqUestad by tba permittee, 
HWH permits may only be modified, revoked and reissued, or 
tenainated for the reasons specified in ARM 16.44.116 and 
16o44all8 16,44.117. All reque•t• shall be in writing and 
shall contain facts or reasons aupportinq the request. 

(2) If the department decides the request is not justi
fied, it shall send the r•.-••••• pe;aittet a brief written 
response giving a reason for the deciaion. Denials of requests 
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for modification, revocation and reissuance, or ter111ination are 
not subject to public notice, comment, or hearings. 

(3)(a) and (b) Remains the same. 
(c) "Minor modifications" as defined in ARM 16.44.118lll 

are not subject to the requirements of this rule. 
(4) If the department tentatively decides to terminate 

a permit under ARM 16.44.117, it shall issue a notice of intent 
to terminate. A notice of intent to terminate is a type of 
draft permit which follows the same procedures as any draft 
permit prepared under ARM 16.44.903. 
AUTH: 75-10-404, 75-10-405, MCI\ 
IMP: 75-10-405, 75-10-406, MCA 

16.44.911 ISSQANCE AHD EFFEGTIYE PATE OF PERHITS 
(1) After the close of the public comment period under 

ARM 16.44.905 on a draft permit, the department shall issue a 
final permit decision Cor a decision to deny a permit for the 
a~tive life of a hazardous waste management facility or 
hazardous waste management unit und,er I RULE I 1 • The department 
shall notify the applicant and each person who has submitted 
written comments or requested notice of the final per111it 
decision. 

(2)-(3) Remain the same. 
AUTH: 75-10-404, 75-10-405, MCA; 
IMP: 75-10-405, 75-10-406, MCA 

RULE I PERMIT DENIAL (1) The department may, pursuant 
to the procedures in subchapter 9 of this chapter, deny a 
permit either in its entirety or as to the active life of a 
hazardous waste management facility or hazardous waste manage
ment unit only. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

4. The Department is proposing these amendments to the 
rules in order to seek re-authorization from the Environmen
tal Protection Agency under RCRA to the state of Montana to 
continue to operate an independent hazardous waste program. 
owners and operators of hazardous waste management units must 
have hazardous waste management permits during the active life, 
including the closure period, for the unit. These amendments 
reflect those changes required by EPA's revisions of existing 
permit requirements. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Roger Thorvilson, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than October 10, 1991. 

6. Patti Powell has been designated to preside over and 
conduct this hearing. ~ 

' - --<-A ..J..s.C' 4.~ NiS IVER~ Director 

certified to the Secretary of state September 3. 1991 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of rules 
regarding occupational 
safety and health and 
construction safety 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 

ARM 24.30.102 AND 24.30.103 
AND 

PROPOSED ADOPTION OF 
NEW RULES I AND II 

1. on Tuesday, October 8, 1991, at 9:00a.m., a public 
hearing will be held in the first floor conference room, Room 
111, of the Department of Natural Resources and Conservation, 
1520 E. Sixth Avenue, Helena, Montana, to consider proposed 
amendments to and proposed adoption of Rules pertaining to 
occupational safety and health. 

2. The Department of Labor and Industry proposes to amend 
its rules regarding occupational safety and health and 
construction safety. 

3. The Department proposes to amend the rules as follows: 

24,30.102 OCCUfATIQNAL SAFETY AHD HEALTH COPE FOR GENERAL 
INPUSTBY (1) 1910.1 PUrpose and scope. Section 50-71-311 
MCA, of the Montana s~afety aAct provides that the divisien-ei 
verkers~ eo.,ense~ieftDepartment of tabor and rnaustry may adopt, 
amend, repeal and enforce rules for the prevention of accidents 
to be known as "safety codes" in every employment and place of 
employment, including the repair and maintenance of such places 
of employment to render them safe. The federal sQccupational 
s~afety and hUealth aAct of 1970 does not include safety 
standards coverage for employees of this state or political 
subdivisions of this state. Therefore, it is the intent of 
these rules adopted in subsection (3) below under the Montana 
s~afety aAct that employees of this state and political 
subdivisions of this state shall be protected to tbe greatest 
extent possible by the same safety standards for employments 
covered by the federal eQccupational s~afety and hHealth aAct of 
1970. The divisienoepartment is therefore adopting by reference 
certain occupational safety and health standards, adopted by the 
United States s,liecretary of i:Wabor under the eQccupational 
s~afety and hHealth act of 1970 which are found in the federal 
register as indicated below. Under section 2-4-307 MCA, the 
di~sieftDepart;ent consents to the omission from publication in 
the code or register the rules adopted below because the 
di•isienoepartment bas determined, with the assent of the 
&Secretary of eState, that publication of the rules would be 
unduly cumbersome and expensive. The rules in printed form are 
available and copies may be obtained en-~r-~e--t!be 
divisien--M--Wftilers"--eempensaUon at cost from the Montan12 
Department of L8bQr And In4ustry. P.Q. Bpx 1728. Helena. Montana 
59624. or the superintendent of pocuments. United States 
Government Printing Office. 941 North capitol street I 
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Washington, p,c. 20401. 
(2) 1910.2 Definitions. 

subsection (3) below, unless 
otherwise: 

As used in the rule adopted in 
the context clearly requires 

(a) "Act" means the Montana s_llafety ~act (sections 50-71-
101 through 50-71-334 MCA). 

(b) "Assistant s.s_ecretary of li,abor" or "s.Secretary" means 
the admtftieeraeercommissioner of the divisteft--ef--wer~~ 
eempeftsaeieftPepartment of Labor and Industr~. 

(c) "Employer" means this state and each county, city and 
county, city school district, irrigation district, all other 
districts established by law and all public corporations and 
quasi public corporations and public agencies therein who have 
any person in service under any appointment or contract of hire, 
expressed or implied, oral or written. 

(d) "Employee" means every person in this state, including 
a contractor other than an independent contractor, who is in the 
service of an employer, as defined above, under any appointment 
or contract of hire, expressed or implied, oral or written. 

( 3) 1910.3 Adoption by reference. The divi:sieft-'1!1£ 
werkers~--eompe~~Department of Labor and Industry hereby 
adopts under section 50-71-311 MCA, a safety code for every 
place of employment conducted by an employer as defined in 
subsection (2) above. This safety code is adopted by reference 
to the occupational safety and health standards found in the 
federal-~~eer,~~~.~~~~-par~-ffr~~~~ 
i9~• 7 --~-on.o---:l-9l-&riH·--1'::-M e~IJI'I --l4~r3-G9Code of federal 
Regulations. Title 29. Part 1910. as of July 1. 1990. and 
Federal Register yol 55. No. 151. published Monday. August 6. 
1990. pp 32015-32020. together with all safety standards adopted 
therein. as adopted by the United States s~ecretary of li,abor 
pursuant to his authority under section 6 of the federal 
eQccupational s~afety and hHealth ~act of 1970. All sections 
adopted above are binding on every employer as defined in 
subsection (2) above even though the sections are not separately 
printed in a separate state pamphlet and are omitted from 
publication in the Montana al,dministrative rBegister and the 
aAdministrati ve rBules of Montana. Beet!ieftS--i-9-i-&.-i!-i-~ 
i9!9~~99-~-veiume--~;-ft~mber -1-~,-~--rr-~-~l'le-~erel 
re~iseer,--dat!ed-~~fte--r~r--~~.-~--the code of federal 
Regulations, Title 29, Part 1910, as of July 1. 1990, and 
federal Begister Vol 55. No. 151. published Monday. August 6. 
1990. pp 32015-32020. together with all safety standards adopted 
therein. are is considered under this rule as the printed form 
of the safety code adopted under this subsection, and shall be 
used by the divieienpepartment and all employers, employees, and 
other persons when referring to the provisions of the safety 
code adopted under this subsection. All the provisions, 
remedies, and penalties found in the Montana s~afety aact 
(sections 50-71-101 through 50-71-334 MCA) apply to the 
administration of the provisions of the safety code adopted in 
this subsection. 

(4) 1910.4 Numbering. For convenience..., p~rpeeee7 the 
federal number of a particular section found in the federal 
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register shall be used when referring to a section in the safety 
code adopted in subsection (3) above. The federal number shall 
be preceded by the term (5). Thus, when section 1910.27 of the 
federal register pertaining to fixed ladders is to be referred 
to or cited, the correct cite would be "subsection (5)1910.27 of 
section 24.30.102 ARM". 

ttrtt---Mefttt~Mrt~--t:e-~i:oft--tfl-e-.~~-~-~tle-""federtM: 
re~h~err--8-t-ietl--tfl-e-..;~~~-ef-<tlhe-~ 1.'eqi-et!er ~ 
in-e•~eet-ieft-i~~-~~~~-~-i~s-erttirety-~~~~ 
feH:ewa~ 

t9t8r989f~tr-~~-tifti~ineene-is~en~-w~~ft~~~ 
68t-erui-58-68-68.;!-Me#.;-il'ftd-flri-~~.--eYMy-1'lBW 
e~ee~riea~--irts~arra~ien-~-~1-r-~-~riee~~r-~ 
irte~e!ied-af~er-Mereh-4§;--t~~;-~~~~~-~~~ 
every-1.'epieoellle'J14t-,--.Mif.~iertr--er-~ir--er--reherbi 1 i:b~ 
ef~er-Mareh-1-Sr-i:9~~r~...,..feHo~e~ ~,--19-7-6-r~~~-of 
eny-eieetrieei--irteteiiet-iet~--er-~~~~~~~al1e4 
befere-~~~~~~~~~-irteteiied-er~~mai~~ 
in--aeeerdenee--with--~~-~~~-~-~-~-~~ 
E!ee~ri:ea!-eede7-NPP~-~8-t9~tt-ANSi-et-t99t-tRevr-ef-et-t968t 

ti!t----Bveey----.~~:r--~:r~--end---a-1-l---new 
•~ili:eatien-e~llip•en~-i:netal~~~~~~,-19-7-6-,-~~ 
rep1aeeaert~T-~--er-~~~-retlaeii-itet-ien-~ 
AlllJllst--4;--i.~--or--any-~-f-any-ei~rieai--!.~-i~~-or 
ll~i!i:eatiert~llipaent-sftal-1--Be-~r~-or-~~ mai~IE!8 
irt--aeeerdertee--wittl--t~-~.t~-~-~-~-~~ 
B!eetri:ea1-eede;-MFPA-~~~§1-~-~--i.~~i~-~~7+tr 

AUTH: Sec. 50-71-311, MCA IMP: Sec. 50-71-312, MCA 

24.30.103 CONSTBUCTIQH SAFITY coPE (1) 1926.1 Purpose 
and scope. section 50-71-311 MCA, of the Montana s~afety eAct 
provides that the divi:eiert-&f ~rlterl!l I ~-enDepartment ot 
L4bor and Industry may adopt, aaend, repeal and enforce rules 
for the prevention of accidents to be known as "safety codes" in 
every employment and place of employment including the repair 
and maintenance of such places of eaployment to render them 
safe. The federal eQccupational e~afety and hliealth aAct of 
1970 does not include safety standards eevera9e tor employees of 
this state-er-pe~i~~a~~~~~~~~~. Therefore, 
it is the intent of these rules adopted below under the Montana 
s§afety sAct that employees in this state and political 
subdivisions of this state shall be protected by the same safety 
standards for employments covered by the federal eQccupational 
s~afety and hliealth aAct of 1970. The d4:visiertDeportment is 
therefore adopting by reference certain safety and health 
regulations for construction adopted by the United States 
e§ecretary of ~~bor under the egccupational s~afety and ftijealth 
aAct of 1970 which are found in the federal register as 
indicated belowr. together with all safety standards 
incorporated by reference therein. Under section 2-4-307 MCA, 
the divieienpepartment consents to the omission from publication 
in the code or register the rules adopted below because the 
di:visi&rtQepartaent has deter.ined, with the assent of the 
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s~ecretary of s~tate, that publication of the rules would be 
unduly cumbersome and expensive. The rules in printed form are 
available and copies may be obtained at cost apen~~~~~ 
etle-~ieiotr--of-~e· -eollpllftlllleionfr9J1 the pepartment of 
LAbor an4 Industry. P.o. Box 1728. Helena. Kontona 59624 or the 
euDerintendent of Documents. united etates Ggyernment Printing 
Office, 941 North CaPitol etreet. Washington. Q,C, 20401. 

(2) 1926.32 Definitions. The following definitions shall 
apply to the application of the rules adopted in subsection (3) 
below unless the context requires otherwise: 

(a) "Act" means the Montana sSafety aAct (sections 50-71-
101 through 50-71-334, MCA). 

tbt--•ANsl•---~--~~---nHe~ienal---~~ 
ifnst!ieaeeT 

(ell) "Approved" means sanctioned, endorsed, accredited, 
certified, or accepted as satisfactory by a duly constituted and 
nationally recognized authority or agency. 

(&~) "Authorized person" means a person approved or 
assigned by the employer to perform a specific type of duty or 
duties or to be at a specific location or locations at the 
jobsite. 

(eg) "Administration" means Safety Bureau of the &ivbien 
ef-w&~r&~~~search. eafety and Training piyision of 
the &pepartment of i~abor and !Industry. 

(f!l) "Competent person" means one who is capable of 
identifying existing and predictable hazards in the surroundings 
or working conditions which are unsanitary, hazardous, or 
dangerous to employees, and who has authorization to take prompt 
corrective measures to eliminate them. 

(9f) "Defect" means any characteristic or condition which 
tends to weaken or reduce the strength of the tool, object, or 
structure of which it is a part. 

(hg) "Designated person" means "authorized person" as 
defined in paragraph ~r (c) of this section. 

(ib) "Employee" means-eYery person in this state, including 
a contractor other than an independent contractor, who is in the 
service of an employer as defined below under any appointment or 
contract of hire, expressed or implied, oral or written. 

c;i) "Employer" means this state and each county, city and 
county, city school district, irrigation district, all other 
districts established by law and all public corporations, quasi 
public corporations, and public agencies therein who have any 
person in service under any appointment or contract of hire, 
expressed or implied, oral or written. 

(ki) "Hazardous substance" means a substance which, by 
reason of being explosive, flammable, poisonous, corrosive, 
oxidizing, irritating, or otherwise harmful, is likely to cause 
deathL er injuryTor illness, 

(ik) "Qualified" means one who, by possession of a 
recognized degree, certificate, or professional standing, or who 
by extensive knowledge, training and experience, has 
successfully demonstrated his ability to solve or resolve 
problems relating to the subject matter, the work, or the 
project. 
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(al) •safety factor" means the ratio of the ultimate 
breaking strength of a member or piece of material or equipment 
to the actual working stress or safe load when in use. 

(nJD) •secretary" means the edainiseraeercommissioner of the 
divisien--e4--werk~--eeM~enea~~~Department of Labor and 
Industr,x. 

t•t--•sAB•-aeans-sSeeieey-ef-eA~eemeeive-eEn!ineersT 
(PD) "Shall" means mandatory. 
(~) "Should" means recommended. 
(rp) •suitable• means that which fits, and has the 

qualities or qualifications to meet a given purpose, occasion, 
condition, function, or circumstance. 

(3) 1926.33. The di~n----ef----w~Ps~ 
eeapel'lseUenDepartmant of Labor am!. In4ustry hereby adopts under 
section 50-71-311 MCA, a safety code for every place of 
employment conducted by an employer as defined in subsection 
(2)(j) above. This safety code is adopted by reference to the 
aafety and health requlations for construction found in the 
federei-re~t~r-~..,...,-'flUIIber-i.-i-i-,-pe~e-l:l:r~""*'--e+;
i9~•7--eeeeiene--i.~~~-~~··~ -~~~~· of federal 
Regulations. Title 29. Part 1910 and 1926 as of 1990. as adopted 
by the United States •Secretary of !Labor insofar as those 
standards are applicable to employment and places of employment. 
for purposes of administering the Montana Safety Mt. All 
sections above are binding on every employer as defined in 
subsection (2) (;i_l above, even though the sections are not 
separately printed in a separate state pamphlet and are omitted 
from publication in the Montana eAdministrative rBeqister and 
et.dministrative !'Bules of Montana. seeeiens-i.~~ t!ltra.golt 
i9i6Ti883-~-ve~-~- nmabeP-i.~-~-~~-~-ehe ~eral 
¥'89tstler~l!'8Tbe c9de of Federal Regulations. Title 29. Part 1910 
and 1926 as ot 1990. is conaidered under this rule as the 
printed form of the safety code adopted under this subsection, 
and shall be used by the diviaienDepartment and all employers, 
employees, and other persons when referring to the provisions of 
the safety code adopted in this section. All provisions, 
remedies and penalties found in the Montana •Safety eAct 
(sections 50-71-101 through 50-71-334 MeA) apply to the 
administration of the provision of the safety code adopted in 
this subsection. 

(4) 1926.34 Numbering. For convenience purposes, the 
federal nu111ber of a particular section found in the federal 
register shall be used when referring to a section in the safety 
code adopted in subsection (3) above, The federal number shall 
be preceded by the term (5). Thus, when section 1926.151 of the 
federal register pertaining to fire prevention is to be referred 
to or cited, the· correct cite would be "subsection (5)1926.151 
ot section 24.30.103 ARM". 

AUTH: Sec. 50-71-311, MCA IMP: Sec. 50-71-312, MCA 

4. The Department proposes to adopt the following rules: 

RULE I INSPECTIONS AND CITATIONS 
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(1) In order to require the state and every political 
subdivision of this state to furnish to its employees a place of 
employment free from recognized hazards likely to cause death or 
serious physical harm to employees the Department of Labor and 
Industry has adopted ARM 24.30.102 and 24.30.103. . In 
accordance with such rules the Department of Labor is entitled 
to conduct inspections and to issue citations for alleged 
violations. With respect to such power the following provisions 
apply: 

(2) Posting of Notice. Each employer shall post and keep 
posted a notice or notices, to be furnished by the Safety 
Bureau, Montana Department of Labor, informing employees of the 
protections and obligations provided for in the Montana Safety 
Act. Such notice or notices shall be posted by the employer in 
each public entity in a conspicuous place or places where 
notices to employees are customarily posted. Each employer 
shall take steps to insure that such notices are not altered, 
defaced, or covered by other material. 

(3) Authority for Inspection. Any representative of the 
Safety Bureau presenting himself to any place of employment 
including, but not lbdted to, any field operation for the 
purpose of carrying out the intent and purpose of the Montana 
Safety Act shall be allowed entry without delay and at 
reasonable times. 

(4) Consultation With Employees. Any Safety Bureau 
representative may consult with employees concerning matters of 
occupational safety and health to the extent they deem necessary 
for the conduct of an effective and thorough inspection. During 
the course of an inspection, any employee shall be afforded an 
opportunity to bring any violation of the Montana Safety Act 
which he has reason to believe exists in the workplace to the 
attention of the Safety Bureau representative. 

(5) Posting of Citations. Upon receipt of any citation 
under the Montana Safety Act, the employer shall immediately 
post an unedited legible copy in a prominent place where it will 
be readily observable by all affected employees. A copy of the 
coapleted Mandatory Inspection Response form(s) shall be posted 
at the same location the citations were posted no later than the 
time the original Mandatory Inspection Response form is 
sutlmitted to the Safety Bureau. It shall remain posted for 
thirty (30) days or until all abatement action has been approved 
by the Safety Bureau, whichever period is longer. 

AUTH: Sec. 50-71-311, MCA IMP: Sec. 50-71-312, MCA 

RULE II RECQRDING AHD RGPQRTING OCcuPATIONAL INJURIES AND 
ILLHesses (1) Purpose and scope. Pursuant to 50-71-311, M:::.A of 
the Montana Safety Act and to supplement ARM 2 4. 3 0. 102 and 
24.30.103, the Department of Labor and Industry establishes 
this rule with the purpose of providing a vehicle for recording 
of all occupational accidents, injuries and illnesses involving 
public sector employees covered under the Act as necessary or 
appropriate. Further, this rule provides for developing 
information regarding the causes and prevention of occupational 
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accidents and maintaining a program of collection, compilation 
and analysis of occupational safety and health statistics. 

(2) Definitions: As used in this rule, unless the context 
clearly requires otherwise: 

(a) "Recordable occupational injuries or illnesses" are 
any occupational injuries or illnesses which result in: (1) 
Fatalities, regardless of the time between the injury and death, 
or the length of the illness; or (2) Lost workday cases, other 
than fatalities, that result in lost workdays; or (3) Nonfatal 
cases without lost workdays which result in transfer to another 
job or ter.ination of employaent, or required medical treatment 
(other than first aid) or involve: loss of consciousness or 
restriction of work or motion. This category also includes any 
diagnosed occupational illnesses which are reported to the 
employer but are not classified as fatalities or lost workdays 
cases. 

(b) "Medical treatment" includes treatment administered by 
a physician or by registered professional personnel under the 
standing orders of a physician. Medical treatment does not 
include first aid treatment even though provided by a physician 
or registered professional personnel. 

(c) "First Aid" is any one-time treatment, and any 
followup visit for the purpose of observation, or minor 
scratches, cuts, burns, splinters, and so forth, which do not 
ordinarily require medical care. Such one-time treatment, and 
followup visit for the purpose of observation, is considered 
first aid even though provided by a physician or registered 
professional personnel. 

(d) "Lost workdays": The number of days (consecutive or 
not) after, but not including, the day of injury or illness 
during which the employee would have worked but could not do so; 
that is, could not perform all or any part of his normal 
assignment during all or any part of the workday or shift, 
because of the occupational injury or illness. 

(e) "Establishment": A single physical location where 
business is conducted or where services or industrial operation 
are performed. 

(3) Log and Summary of occupational Injuries and 
Illnesses. 

(a) Each employer shall, (1) faithfully maintain in each 
establishment a log and summary of all recordable occupational 
injuries and illnesses for that establishlllent; and (2) enter 
each recordable injury and illness on the log and su-ary as 
early as practicable but no later than six (6) working days 
after receiving information that a recordable injury or illness 
has occurred. For this purpose a form equivalent to the OSHA 
No. 200 furnished by the Department of Labor and Industry or an 
equivalent which is as readable and co111prehensible to a person 
not fa111iliar with it shall be used. The loq and summary shall 
be completed in the detail provided in the for111. The OSHA form 
No. 200 shall not be used. 

(4) Period Covered. Records shall be established on a 
calendar year basis. 

(5) Posting Requirements. The employer shall continuously 
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post the current year's log throughout the year it represents. 
In addition, du~ing the enti~e month of Feb~ua~y of a calendar 
year, the summary log of the previous calendar year shall be 
posted. The summary log shall consist of annual totals of the 
data ~equired on the log together with the ~aw data. 

(6) Retention of Records. Records p~ovided for in this 
part shall be retained fo~ a minimum of five (5) years or as 
long as is deemed necessary by the Department of Labor and 
Industry to track potential occupational illnesses peculiar to 
the work undertaken at that facility. 

(7) Access to Records. Records provided for in this part 
maintained and retained by an employer shall be made available 
promptly upon request to ~epresentatives of the Safety Bureau, 
or to workers subject to that employer, or their appointed 
representatives. "Made available" means presenting to the 
authorized person to be physically reviewed or copied as 
necessary. 

AUTH: Sec. 50-71-311, MCA IMP: Sec. 50-71-312, MCA 

5. The rationale for amending Rule 24. 30. 102 and Rule 
24.30.103 is to bring them into conformity with current federal 
safety standards. The rationale for adopting Rule I and Rule II 
is to establish safety and health standards with respect to 
inspections and citations to ensure occupational safety as well 
as recording and reporting of occupational injuries or 
illnesses. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed amendment and adoption of 
these rules in writing to the Safety Bureau, Research, Safety 
and Analysis Division, Department of Labor and Industry, P.O. 
Box 1728, Helena, Montana, 59624 no later than october 10, 1991. 

7. The Hearings Unit of the Legal Services Division of 
the Department of Labor and Industry, P.O. Box 1728, Helena, 
Montana 59624, has been designated to preside over and conduct 
the hearing. 

Mario A. Micone, Commissioner 
DEPARTMENT OF LABOR AND INDUSTRY 

Certified to the Secretary of State: 
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BEFORE THE DEPARTMENT OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the Matter of the 
Proposed Adoption of ) 
new rules for the control) 
of migratory bison from ) 
herds affected with a ) 
dangerous disease ) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF RULE I 
TO CONTROL MIGRATORY BISON FROM 
HERDS AFFECTED WITH A DANGEROUS 
DISEASE 

1. on October 18, 1991, at 9:00a.m., a public hearing 
will be held in the conference room of the Department of 
Livestock on the third floor of the Scott Hart Building, 6th 
and Roberts, Helena, Montana, to consider the proposed 
adoption of rules to control migratory bison from herds 
affected with a dangerous disease. 

2. The text of the proposed rule is as follows: 

RULE I UNLAWFULLY ESTRAYED AND PUBLIC OWNED MIGRATORY 
BISON FROM HERDS AFFECTED WITH A DANGEROUS DisEAsE (1) wnen 
estrayed or migratory bison exposed to or affected with 
brucellosis, a dangerous, contagious, zoonotic disease of man 
and animals, enter into or are otherwise present within the 
state of Montana one of the following action will be taken: 

(a) The live bison may be physically removed by the 
safest and most expeditious means from within the state 
boundaries. This means may include but not be limited to 
capture, trucking, hazing;aversion, or delivery to a 
departmentally approved slaughterhouse. 

(b) If live bison cannot safely or by reasonable and 
permanent means be removed from the state they shall be 
summarily destroyed where they stand by the use of firearms. 
If firearms cannot be used with due regard to human safety and 
public property bison may be relocated to such a danger free 
area and destroyed by firearms or by any other practicable 
means of euthanasia. 

(c) When bison of necessity or unintentionally are 
killed through actions of the department, the carcass remains 
will be disposed of by the most economical means possible. 
This may include but not be limited to burying, incineration, 
rendering, or field dressing for delivery to a departmentally 
approved slaughterhouse or slaughter destination. 

AUTH: 81-2-102 and 81-2-103, MCA; IMP: 81-2-102 and 
Rl-:>-ln1, Mrll. 
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3. The Department of Livestock believes these rules are 
necessary to comply with the statutory mandate of section Bl
l-102 (1), MCA, which provides in pertinent part that "the 
department shall exercise general supervision over, and, so 
far as possible, protect the livestock interests of the state 
from . disease " 

In addition, these rules will give the department 
latitude in the treatment of bison based upon the different 
circumstances which might be encountered as these bison 
emigrate from Yellowstone Park. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the staff 
attorney, Department of Livestock, 6th and Roberts, Helena, 
Montana 59620, no later than October 17, 1991. 

5. Geoffrey L. Brazier, attorney at law, has been 
designated as hearing officer to preside over and conduct the 
hearing. 

J~mond, Chairman 
Board of Livestock 

By: L~t~~f Attorney 
Department of Livestock 

Certified to the Secretary of State September 3, 1991. 

17-9/12/91 MAR Notice No. 32-2-127 



-1670-

BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION OF THE STATE OF MONTANA 

In the matter of proposed new rule 
to reject permit applications for 
consumptive uses and to modify 
permits for nonconsumptive uses 
in Towhead Gulch Basin 

To All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW 
RULE TO REJECT OR MODIFY 
PERMIT APPLICATIONS IN 
TOWHEAD GULCH BASIN 

1. On October 29, 1991 at the Department of Natural 
Resources, 1520 E. 6th Avenue, Helena, Montana, a public hearing 
will be held in the Lee Metcalf Building, Room 43 to consider the 
adoption of a new rule to reject permit applications in the 
Towhead Gulch Basin. 

2. The definitions set out in ARK 36.12.1010 apply to the 
following proposed new rule: 

"RULE I TOWHEAQ GULCH CLOSURE (1) Towhead Gulch basin 
means the Towhead Gulch drainage area, a tributary of the 
Missouri River at Upper Holter Lake, located in hydrologic basin 
41I in Lewis and Clark County, Montana. The entire Towhead Gulch 
drainage, from its headwaters in Section 33, Township 14 north, 
Range 3 west, MPM to its confluence with the Missouri River, 
including Beartooth Creek, McLeod Gulch, Rattlesnake Gulch, and 
all unnamed tributaries are contained in the closure area. 

(2) The department shall reject applications for surface 
water permits in Towhead Gulch, McLeod Gulch, Rattlesnake Gulch 
and their unnamed tributaries for any diversions, including 
infiltration galleries, for consumptive uses during any time of 
the year. 

(3) The department shall reject applications for surface 
water permits in Beartooth Creek and its tributaries for any 
diversions, including infiltration galleries, for consumptive 
uses during the period from June 1 to October 31. 

(4) Applications for nonconsumptive purposes shall be 
received and processed. Any permit granted for nonconsumptive 
uses shall be modified or conditioned to provide that there will 
be no decrease in the source of supply, no disruption in the 
stream conditions below the point of return, and no adverse 
effect to prior appropriators within the reach of stream between 
the point of diversion and the point of return. The applicant 
for a nonconsumptive use shall prove by substantial credible 
evidence its ability to meet the conditions imposed by this rule. 

(5) These rules apply to all surface water within the 
Towhead Gulch basin. 

(6) Emergency appropriations of water as defined in ARM 
36.12.101(6) and 36.12.105 shall be exempt from these rules. 

(7) These rules apply only to applications received by the 
department after the date of adoption of these rules. 

(B) The department may, if it determines changed 
circumstances justify it, reopen the basin to additional 
appropriations and amend these rules accordingly after public 
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notice and hearing. '' 
AUTHI 85-2-112 and 85-2-319, MCA; IMP: 85-2-319, MCA 

3. The rationale for Rule I is that Towhead Gulch does not 
have enough flow to satisfy claimed existing water rights except 
during rare runoff events of short duration. On May 6, 1986 a 
petition was filed pursuant to 85-2-319, MCA with the Department 
of Natural Resources and Conservation. The petition requested 
the basin be closed year-round to all new consumptive uses of 
water. The petitioner claims there is no unused water in Towhead 
Gulch basin. The basin does not produce enough water to fulfill 
the existing recorded rights. In response to the petition the 
Department made a water availability analysis of the basin. The 
report indicates that during at least 80\ of the time water is 
not available for existing diversions on Towhead Gulch for any 
one month period during the irrigation season. The stream 
channel has such significant losses below the petitioners upper 
diversion that water rarely reaches their lower diversion. 
Further McLeod Gulch and Rattlesnake Gulch historically flow 
infrequently and for only short periods of time. Beartooth Creek 
has a more or less perennial flow to a certain point. Water 
appears available from November 1 - May 31, however from June 
through October two irrigation diversions require the average 
monthly flow. In order to preserve existing stream flows for 
senior appropriators this rule is proposed to close the basin to 
new consumptive uses of water. 

4. Interested parties may present their data, views or 
arguments in writing or orally at the hearing. Written data, 
comments or arguments in support of or in opposition to the 
adoption must be submitted to the Department of Natural Resources 
and Conservation, water Rights Bureau, 1520 E. 6th Ave., Helena, 
Mt. 59620 no later than November 1. 1991. 

5. Questions concerning the proposed adoption or requests 
for a copy of the water availability report should be directed to 
the Department of Natural Resources and Conservation at the above 
address, or call 444-6695 or 444-6610. 

6. T. J. Reynolds has been designated to preside over and 
conduct the hearing. 

Counsel 

Certified to the Secretary of State, September 3, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.20.102 and 42.20.147 
relating to applications for 
property tax exemptions and 
criteria for agricultural land 
valuation 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.20.102 and 
42.20.147 relating to 
applications for property tax 
exemptions and criteria for 
agricultural land valuation 

NO PUBLIC HEARING CONTEMPLATED 

l. On 
proposes to 
applications 
agricultural 

October 15, 1991, the Department of Revenue 
amend ARM 42.20.102 and 42.20.147, relating to 
for property tax exemption and criteria for 

land valuation. 
2. The rules as proposed to be amended provide as follows: 

42.20.102 APPLICATIONS FOR PROPERTY TAX EXEMPTIONS 
(1) through (3) rema1n the same. 
(4) The department of revenue will employ the following 

exemption criteria for real property when considering exemption 
claims based upon 15-6-20l(l)(a), MCA: 

(a) The properties will be tax exempt as of the purchase 
date which is reflected on the deed or security agreement. 

(b) If a property is tax exempt as of January 1 of the 
current tax year and is sold to other than a goyerzunenbsl a 
non ualif in purchaser after January 1 of the current tax year~ 1t . . . . 
becomes taxable upon the transfer of the property. 
prorated according to 15-16-203, MCA. 

!SJ The department of revenue will employ the following 
exemption criteria for real properties when considering 
exemption claims based upon 15-6-201(1J(b), (c), (d), (e), (g), 
(m), (o), or (q); 15-6-203; and 15-6-209, MCA. 

(a) Real property purchased by a qualifying exemption 
applicant after January 1 of the current tax year will become 
exempt on January 1 of the following tax year if an application 
is filed by March 1 of the following tax year and the property 
meets statutory requirements. 

1 b) If the teal pt opet ty is tax exempt on d'anuat y 1 of the 
cauent tax year and is sold to a uonqnalifying purchaser after 
Janaaty 1 of the cuoellt tax year, it will retain its exemptio11 
alltil the followi11g d'anuary l. AUTH: Sec. 15-1-201 MCA; IMP, 
15-6-201; 15-6-203; 15-6-209; l5-6-2ll; and 15-16-203 MCA.-

42.20.147 CRITERIA FOR AGRICULTURAL LAND VALUATION 
( 1) An apphcant for agricultural land classification must 

prove that the parcel(s) indicated in the application actually 
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produced the livestock, poultry, field crops, fruit, or other 
animal and vegetable matter raised for food or fiber or sod, 
ornamental, nurser , and horticultural cro s that are raised, 
grown, or pro uce or commercia purposes. Proo pro uct1on 
shall be evidenced by: 

(a) submission of a copy of the current year's county farm 
and ranch assessment filed by the owner, the owner's agent, 
employee, or lessee, and 

(b) weight receipt from elevator or stockyard, or 
(c) visual confirmation by the county appraiser. 
(2) through (4) remain the same. AUTH: Sec. 15-1-201 MCA: 

IMP: Sees. 15-7-201, 15-7-202 through 15-7-216 MCA. 

3. ARM 42.20,102 is proposed to be amended because the 
1991 Legislature changed the exemption period for exempt 
property sold to a nonqualifying purchaser. Prior to the law 
change, the property wasn't taxable until January 1 following 
the sale. With the change, the exempt property is taxable at 
the time of the sale. 

ARM 42.20.102 must be amended to conform to the new law 
(House Bill 757). Also, a provision is added for prorating the 
tax for the time the property is taxable, The proposed 
proration procedure is the one used for personal property 
entering the state after January 1 (15-24-303, MCA). The new 
law is effective for tax years beginning after December 31, 
1991, 

ARM 42.20.147 is proposed to be amended because the 
definition of agricultural for purposes of property taxation was 
changed by the 1991 Legislature. The legislature expanded the 
definition of agricultural by including "sod, ornamental, 
nursery, and horticultural crops that are raised, grown, or 
produced for commercial purposes." 

ARM 42.20.147 must be amended to conform with the new law 
(House Bill 869), The new law is retroactive for tax year 1991. 
Therefore, the rule must be applied retroactively. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 11, 1991. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 11, 1991. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
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less, of the persons who are directly affected by the proposed 
adoption: from the Administrative Code Committee of the 
Legislature: from a governmental subdivision, or agency: or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

(£)~~ 
DENIS ADAMS~ 
Department of Revenue 

Certified to Secretary of State September 3, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.22.1311 
relating to industrial 
machinery and equipment trend 
factors 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.22.1311 relating to 
industrial machinery and 
equipment trend factors 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On October 15, 1991, the Department of Revenue 
proposes to amend ARM 42.22.1311 relating to industrial 
machinery and equipment trend factors. 

2. The rule as proposed to be amended provides as follows: 

42.22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND 
FACTORS (1) The department of revenue will utilize the 
machinery and equipment trend factors which are set forth on the 
following tables, The trend factors will be used to value 
industrial machinery and equipment for ad valorem tax purposes 
pursuant to ARM 42.22.1306. The department uses annual cost 
indexes from Marshall Valuation Service. The current index is 
divided by the annual index for each year to arrive at a 
trending factor. Industries with similar trending factors are 
grouped. The schedules in the rule reflect an average of trend 
factors for each industry group. Where no index existed in the 
Marshall Valuation Service for a particular industry, that 
industry was grouped with other industries using similar 
equipment. 

!NBtJS'f'ftiAb ftAeflllfERY ANB eetriPMEN'f 'fRE!iB PAC'f6RS 

YEM 'fABflB 1 '!'ABbE 2 

19!18 1.088 1.688 
ue~ LOn 1.62!1 
1988 1.084 1.883 
1!181 1.133 1.120 
1!186 1.152 1.132 
1985 1.16!1 1.13!1 
1!184 1.1!18 1.155 
11J83 1.221 1.184 
l982 1.246 1. 261 
1!181 1. 300 1.214 
1988 1.431 1.414 

1. 588 1. 554 
1!118 1.151: 1.6!11 

17-9/12/91 

'fABf:JE 3 

1.688 
1.826 
1.819 
l.Hl! 
1.138 
1.141 
1.161: 
1.1!14 
l.il'i' 
1. 215 
1.461 
1.543 
1. 68l! 

'l'ABf:JB 4 

1.868 
1.822 
1.080 
1.135 
1.148 
1.154 
1.16!1 
1. 2El3 
1.2!1 
1.211 
1.3!16 
1. 554 
1.186 

'fABbl!! 5 

1. 888 
1.81:6 
1.883 
1.121 
1.142 
1.151 
1.161 
l.H8 
l.Z21 
l.l!8l! 
l.t26 
1.568 
1.132 

't'ABbB 6 

1.888 
1.626 
1.885 
1.135 
1.158 
1.168 
1.116 
1.5!65 
1. l!l!l 
1.211 
1.411 
1.561 
1.7fff 
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lU7 1.888 1.812 1.811 1.814 1.864 1.833 
1!176 1.j88 1.937 1.916 1.987 1.964 
1915 2.117 2.853 2.849 2.622 2.681 2.842 
HH 2.363 2.346 2.257 2.281 2.367 :2.386 

2.138 2.722 2.588 2.178 2.6j5 
2.838 2.816 2.673 2.882 2.882 2.797 

H11 l!.j56 2.161 2.913 2.981 ~.988 

INDUSTRIAL MACHINERY AND EQUIPMENT TREND FACTORS 
1991 - 100\ 

YEAR TABLE 1 TABLE 2 TABLE 3 TABLE 4 TABLE 5 TABLE 6 

1991 1.000 1.000 1.000 1.000 1.000 1.000 
1990 1. o2o 1.019 1. 017 1.013 i.o19 1.019 
1989 1.048 1.049 1.043 1.036 1.048 1.046 
1988 1.106 1.103 1.097 1. 094 1.104 1.106 
1987 1.155 1.141 1.141 1.150 1.149 1.156 
1986 1.175 1.153 1.157 1.163 1.164 1.171 
1985 1.192 1.161 1.166 1.169 1.173 1.182 
1984 1. 214 1.177 l.l81 Lias 1.190 1.199 
1983 1. 246 1.206 1. 214 1.219 1.222 1.228 
1982 1.265 1. 230 1.237 1.237 1. 245 1. 244 
1981 1.326 1. 298 1. 297 1.288 1. 306 1. 301 
1980 1. 466 1.440 1.430 1.413 1. 447 1.437 
1979 1. 620 1. 583 1.569 1. 573 1.598 1. 591 
1978 1. 789 1. 729 1.709 1.721 L765 1. 740 
1917 1.928 1.862 1.846 1.837 1.899 1.869 
1976 2.031 1. 973 2.946 1.930 2.001 1.967 
1975 2.163 2.092 2.082 2.045 2.127 2.082 
1974 2.415 2.391 2.294 2.316 2.412 2.353 
1973 2.798 2. 774 2.629 2.739 2.822 2.750 
1972 2.900 2.869 2.716 2.845 2.936 2.854 
1971 3.015 2.967 2.806 2.957 3.044 2.966 

TABLE 1 through TABLE 6 remain the same. 

1.888 1.868 
1.824 1.626 

1988 1.869 1.618 
1987 1,184 1.123 
1986 1,119 1.126 
1985 l.lU 1.127 
1984 1.148 
198:3 1.166 1.161 
1982 1.179 l.U2 
1!181 1.132 l.24!il 

-use 1. 363 1.488 
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1919 
1!118 
1917 
1916 
1915 
1!174 
1!173 
191l! 
1!111 

1.484 
1.618 
1.743 
1.839 
1.!188 
l!,166 
l!,447 
2.586 
2!.681 

1.556 
1.188 
1.834 
1.941 
l!.851 
l!.384 
l!.714 
2.816 
2.921 

YEAR TABLE 7 TABLE 8 

1991 
1990 
1989 
1988 
1987 
1986 
1985 
1984 
1983 
1982 
1981 
1980 
1979 
1978 
1977 
1976 
1975 

1972 
1971 

1.000 
1.016 
1.040 
1.086 
l.l21 
1.136 
1.145 
1.158 
1.184 
1.198 
1.252 
1.385 
1.508 
1.644 
1.170 
1.868 
2.020 
2.200 
2.486 
2.546 
2.642 

TABLE 7 
Warehousing (10) 

1.000 
1.023 
1.049 
1.103 
1.148 
1.152 
1.153 
1.165 
1.187 
1.198 
1.277 
1.432 
1.591 
1.7JB 
1.876 
1.985 
2.098 
2.356 
2. 775 
2.880 
2.994 

Fertilizer Distribution (10) 
Peat Moss Bagging Plant (20) 

TABLE 8 
Petroleum (16) 
Oil Refining (16) 
Stationary Asphalt Plant (15) 
Sugar Refinery (18) 
Natural Gas Processing (16) 

-16 77-

Note: 1. The number in each parenthesis above indicates 
assigned economic life expectancies. 
Note: 2. Lab equipment is to be included in its related 
industry's table at 10-year life expectancy. 

(2) The application of the trend factora set forth in 
subsection (1) will be as reflected in the following example: 
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EXAMPLE 

The Trending/Depreciation Procedure 

In order to use the economic age-life method to value 
machinery and equipment, several steps must be followed: 

1. Determine the economic life of the subject industry. 
2. Acquire a set of reasonable trends for that economic 

life. 
3. Acquire the original installed cost (direct and 

indirect) for the subject equipment. 
4. Apply the appropriate trend factor to the original 

installed cost to determine replacement cost new (RCN). 
5. Depreciate the RCN on the basis of age to arrive at 

sound value. Example: 

Industry - Sawmill 
Economic Life - 10 years 
~ 1991 Table - Table 3 (Subsection 1) 

Case !. 
Equipment - Motor 
Original Installed Cost $ 200 
Year Installed 1980 

Case I Case II 

eost $ 288 eost 
:It '!'rend !.48'1' :111 '!'rend 
ReM !Bi ReM 
ll t 8ood .28 X t eood 
Sound Vo!due ' 56 Sound Vaifle 

Cost ~ Cost 
x Trend 3 x 'l'rend 
RCN ---u6 RCN 
X""\ Good --:10 Xl" Good 
Sauna Value r:::=TI souna Value 

!.!. 

$ 100 
1972 

$ ue 
2.6H* 

267' 
.!8 

$ 53 

~ * 
l43 

---:20 
r=:1! 

*The trending factor is applied only to the last year of the 
economic life. Although the equi~ent is 18 years old, it is 
trended by the lOth year trend. AUTH: Sec. 15-l-201 MCA; !!!• 
Sees. 15-6-138 and 15-8-111 MCA. --

3. ARM 42.22.1311 is proposed to be amended because 15-8-
111, MCA, requires the department to value all property at 100 
percent of its market value except as provided in subsection (5) 
of 15-8-111 and 15-7-111, MCA. Through the use of 
administrative rules, the department has adopted the concept of 
trending and depreciating to arrive at market value for 
industrial machinery and equipment, furniture, and fixtures. 
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The method by which trending and depreciation schedules are 
derived is described in the existing administrative rules and 
that method is not being changed. The methodology results in 
annual changes to the trending schedules. 

Examples are updated to reflect current trend factors. 
This is merely an annual update and there is no methodology 

change. 
The increase in the trend factors between 1990 and 1991 is 

minimal. In most cases this will be off-set by annual 
depreciation. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 11, 1991. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 11, 1991. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

(j;)~~ 
DENIS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State September 3, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.22.104 relating to 
centrally assessed property 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED AMENDMENT of 
Rule 42.22.104 relating to 
centrally assessed property 

1. On October 9, 1991, at 1:30 p.m., a public hearing will 
be held in the Fourth Floor Conference Room, Sam w. Mitchell 
Building, Helena, Montana, to consider the amendment of ARM 
42.22.104, relating to centrally assessed property. 

2. The amendment as proposed provides as follows: 

42.22.104 TREATMENT OF MOTOR VEHICLES AND MOBILE E UIPMENT 
(1) Automo 1les, trucks, equ1ament attac e to the veh cle 

and special mobile equipment exclude from the definition of situs 
property are to be teported to the depattment by each coanty. The 
coanty assessot shall ttansmit to the department a statement 
showing the total mat ket and taxable value fot all aatoruobiles, 
tracks, and special mobile eqaipmeut aseessed in the county for 
locall assessed and re rted to the de artment of revenue b each 
centrally assesse company. 

(2) Each centrally assessed company having such 
equipment shall provide the department with a statement showing 
the total market and taxable value for this type of each piece of 
equipment for each county. The market value. shall be the value 
shown on the automobile, truck, equipment on the back or special 
mobile equiement Montana vehicle registration and payment receiet. 
Companles w1th prorated vehicles shall provide the~epartment w1th 
the total number of miles traveled in and out of the state of 
Montana and the market value for each vehicle. Com~nles that 
license fleet vehicles with the Montana Gross Vehicle wE( ht GVW 
D1v1s on w1 use t e value or eac p1ece o ~u1pment reporte 
to GVW as the market value to report to the epartment. This 
statement is to be filed at the same time the report required by 
ARM 42.22.105 is filed. 
~ The department of revenue ma~, at any time, ask for 

verif1cation of the reported equipment s market value from the 
count{' other agencies, other states or the company. This 
verif cation may be, but is not limited to, suppi~lng the 
department with cop1es of each vehicle 1 s Montana re;1stration 
form. Omission of any requested information may result n loss of 
or a artial deduction for the e ui ment. 

1!1 The tota market va ue for these assessed 
automobiles, trucks, e~uipment attached to the vehicle and special 
mobile equipment is educted from the Montana unit value, as 
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defined in ARM 42.22.121, to determine the amount of the Montana 
unit value to be allocated under the provisions of ARM 42.22.122. 
This methodology shall be effective for all reporting years 
beginning after December 31, 1991. AUTH: Sec. 15-23-108, MCA; 
IMP, 15-23-101, MCA. 

3. The Department is proposing the amendment because the 
current requirement for the reporting of licensed motor vehicles 
by centrally assessed companies is to have each company list the 
original cost and estimated market value for each motor vehicle 
and special equipment it operates in the state. This information 
is reported to the Inter-county Property Bureau where the market 
value is either verified or calculated and then deducted from the 
Montana allocated value for centrally assessed companies. 

The purpose of the amendment is to set standard guidelines 
for determining market value of automobiles, trucks, equipment 
attached to the vehicle and special mobile equipment for centrally 
assessed companies. The current method doesn't have guidelines 
for how market value is determined. Therefore, different market 
values for the same type of equipment are used. Because of this 
disparity the department has to verify or calculate the market 
value for most of the reported equipment. This process is very 
tedious and time consuming for the bureau. If the department 
required companies to report the market value which has been 
determined by the counties it would save duplicate work. 

With standard guidelines the department would only have to 
spot check the reported market values to ensure compliance. To 
verify the reported market values the department reserves the 
right to check with the county, other state agencies, other states 
or the company about the reported value of the equipment. This 
protects and establishes an audit capability for the department. 
If a company omits requested information, it may result in a loss 
of or partial deduction for the licensed equipment. This clause 
is needed to help ensure that the companies report properly. 

Standard guidelines ensure that each taxpayer is being 
treated equal and receiving a fair deduction for licensed 
equipment. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 11, 1991. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

cp~~ 
DENIS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State September 3, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.19.401 relating to ) 
low income property tax ) 
reduct ion ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED AMENDMENT of 
rule 42.19.401 relating to 
low income property tax 
reduction 

1. On October 9, 1991, at 1:30 p.m., a public hearing will 
be held in the Fourth Floor Conference Room, Sam w. Mitchell 
Building, Helena, Montana, to consider the amendment of ARM 
42.19.401, relating to low income property tax reduction. 

2. The amendment as proposed provides as follows: 

42.19.401 LOW INCOME PROPERTY TAX REDUCTION (1) The 
property owner of record or his agent mus.t make application 
through the Property Assessment Division, Department of Revenue, 
Mitchell Building, Helena, Montana 59g20 in order to receive the 
benefit provided for in 15-6-134 and 15-6-142, MCA. An 
application must be made on a form available from the local 
county assessment office before March 1 of the year for which 
the benefit is sought. Applications postmarked after March 1 
will not be considered for that tax year unless the agent of the 
department or office manager determines the following conditions 
are met. 

(a) the applicant successfully qualified daring the 
preceding ll! mouths prior to da11uary 1 of the cutceut tax year, 
and 

tbt the applicant was unable to apply for the current year 
due to hospitalization, physical illness, infirmity, or mental 
illness. These impediments must be demonstrated to have existed 
at significant levels from January 1 of the current year to the 
time of application. Telephone extensions and written 
extensions will be granted through July 1 of the current year 
for the above listed reasons. Willful misrepresentation of 
facts pertaining to income or the impediments that prevent 
timely application filing will result in the automatic rejection 
of the application. 

(2) and (3) remain the same. 
(4) The applicant is required to list total income from 

all sources, including otherwise tax exempt income of all types. 
That income includes, but is not limited to, employment income, 
business income, social security, railroad pension, teachers 
pension, employment pension, veterans pension, any other 
pension, alimony, disability income, unemployment benefits, 
welfare payments, aid to dependent children, rentals, interest 
from investments, stock/bond interest or dividends, interest 
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income, but not including social 
aid direct! to a nursin home. 

s that 1ncome reported on schedule C 
Hne----5-, or schedule F, line li, of the federal income tax 
return, ot the income tepotled on state income tax retutii fotm 
Cb'f line 11, or the income tepotled on fedetal corporation Lax 
t etut 11 foLUt 11211 line 11, whicheoet is gt e11tet. 

6 "Head of household" means an unmarried individual who 
is not a surv1v1ng spouse an who ma1nta1ns a househo 
containing a dependant, as the term "head of household" is 
defined in section 2 of the Internal Revenue Code, as amended. 
AUTH: Sec. 15-1-201 MCA: IMP, Sees. 15-6-134 and 15-6-151 MCA. 

3. The Department is proposing the amendment because 
eligibility for the low income property taxable value reduction 
(15-6-134 and 15-6-151, MCA) was changed by the 1991 
Legislature. House Bill 904 excludes social security paid to 
nursing homes in determining eligibility for the reduction. 
Senate Bill 436 requires a head-of-household to receive the same 
treatment as a single person in determining eligibility and 
allows the use of net business income or loss instead of gross 
income in determining eligibility. 

ARM 42.19.401 must be amended to conform with the new laws. 
The law changes from HB904 are retroactive for tax year 1991. 
Therefore, the rule change must be applied retroactively. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 11, 1991. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

CJJ~~ 
DENIS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State September 3, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.31.501 and 
42.31.510 relating to 
telephone license tax 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.31.501 and 42.31.510 
relating to telephone license 
tax 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On October 15, 1991, the Department of Revenue 
proposes to amend ARM 42.31.501 and 42.31.510 relating to 
telephone license tax. 

2. The rules as proposed to be amended provide as follows: 

42.31.510 PENALTY AND INTEREST (1) Penalty attaches if 
delinquent tax the tax that is deficient is not paid within ten 
days of notice of final determination. Thereafter interest is 
calculated on the amount of tax plus penalty. 

(2) In the instance of a delinquent telephone license tax 
liability, interest is calculated at the rate of 1\ per month or 
fraction thereof on the unpaid balance of both the tax aud the 
18\ penalty. 

( 3) In the instance of a deficiency, the interest is 
calculated at the rate of 1\ per month or fraction thereof on 
the unpaid tax until such time as penalty attaches. AUTH: Sec. 
15-53-104 MCA; IMP, Sees. 15-53-101, 15-53-104, and 15-53-111 
MCA. -

3. ARM 42.31.501 and 42.31.510 are proposed to be amended 
because the 1991 Legislature enacted legislation providing 
additional definitions and changing the penalty and interest 
computation to be consistent with other taxes administered by 
the Department. The rules must be amended to reflect these 
changes. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 
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no later than October 11, 1991. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 11, 1991. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

DENIS ADAMS, D1rector 
Department of RevenuP 

Certified to Secretary of State September 3, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of ARM 42.16.111 through 
42.16.119 and 42.16.131 and ) 
the PROPOSED ADOPTION of Rules) 
I through XII relating to the ) 
Uniform Review Procedures for ) 
Taxpayer Objections to ) 
Additional Tax Assessments and) 
Refund Denials ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the REPEAL of ARM 42.16.111 
through 42.16.119 and 42. 
16.131 and the PROPOSED 
ADOPTION of Rules l through 
XII relating to the Uniform 
Review Procedures for Tax
payer Objections to 
Additional Tax Assessments 
and Refund Denials 

1. On October 15, 1991, 1991, at 10:00 a.m., a public 
hearing will be held in the Fourth Floor Conference Room of the 
Sam w. Mitchell Building, at Helena, Montana, to consider the 
adoption of rules I through XII, relating to the uniform review 
procedure for taxpayer objections to additional tax assessments 
and refund denials. 

2. The following are the rules to be repealed since the 
proposed new rules will replace or modify these rules: 

42.16.111 REQUEST FOR RECONSIDERATION OF ASSESSMENT, found 
at page 42-1611 of the Administrative Rules of Montana. 

42.16.112 FORMAL HEARING ON REQUEST, found at page 42-1611 
of the Administrative Rules of Montana. 

42.16.113 APPLICATION FOR FORMAL HEARING, found at pages 
42-1611 and 42 1612 of the Administrative Rules of Montana. 

42.16.114 CONTENTS OF APPLICATION, found at page 42-1612 
of the Administrative Rules of Montana. 

42.16.115 PROCESSING OF APPLICATION, found at page 42-1612 
of the Administrative Rules of Montana. 

42.16.116 HEARING PROCEDURE, found at pages 42-1612 and 
42-1613 of the Administrative Rules of Montana. 

42.16.117 TREATMENT OF EVIDENCE, found at page 42-1613 of 
the Administrative Rules of Montana. 

42.16.118 SUBMISSION ON BRIEFS, found at page 42-1613 of 
the Administrative Rules of Montana. 

42.16.119 DEPARTMENT DECISION, found at page 42-1613 of 
the Admin1stratlve Rules of Montana. 
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42,16.131 REQUEST FOR REFUND, found at page 42-1621 of the 
Administrative Rules of Montana. AUTH: Sec. 15-30-305, MCA; 
IMP: Sec. 15-30-147, MCA, for all the above rules. 
-- 3. The new rules as proposed to be adopted provide as 
follows: 

RULE I UNIFORM TAX REVIEW PROCEDURE DEFINITIONS 
APPLICABILITY DATE (1) The procedure for rev1ew1ng tax 
assessments and refund denials shall be as described in this 
sub-chapter for the following taxes administered by the 
Department: 

(a) Centrally assessed property taxes provided for in 
Chapter 23 of Title 15, MCA; 

(b) Dangerous drug tax provided for in Chapter 25 of Title 
15, MCA; 

(c) Individual income tax provided for in Chapter 30 of 
Title 15, MCA; 

(d) Corporation license or income tax provided for in 
Chapter 31 of Title 15, MCA; 

(e) Coal severance tax provided for in Chapter 35 of Title 
15, MCA; 

(f) Oil and gas severance tax provided for in Chapter 36 
of Title 15, MCA; 

(g) Mining license taxes provided for in Chapter 37 of 
Title 15, MCA; 

(h) Resource indemnity trust tax provided for in Chapter 
38 of Title 15, MCA; 

( i) Public contractor's fees and tax provided for in 
Chapter 50 of Title 15, MCA; 

(j) Electric energy producer's tax provided for in Chapter 
51 of Title 15, MCA; 

(k) Telephone company license tax provided for in Chapter 
53 of Title 15, MCA; 

( 1) Freight line company license tax provided for in 
Chapter 55 of Title 15, MCA; 

(m) Cement and gypsum taxes provided for in Chapter 59 of 
Title 15, MCA; 

(n) Lodging facility use tax provided for in Chapter 65 of 
Title 15, MCA; 

(O) Alcoholic beverage taxes provided for in Chapter 1 of 
Title 16, MCA; and 

(p) Tobacco product taxes provided for in Chapter 11 of 
Title 16, MCA. 

(2) "Tax assessment", "assessment of tax" or "assessment" 
as the terms are used in this sub-chapter include original 
assessments, additional assessments and the assessment of 
penalties and/or interest for any taxes listed in this rule. 
The terms do not include the original assessment of centrally 
assessed property taxes but do include revised assessments of 
centrally assessed taxes pursuant to 15-8-601, MCA. 

(3) "Director of revenue", "director", "division 
administrator" and "administrator" as these terms are used in 
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this sub-chapter include any person officially designated to 
hear taxpayer's objections, issue a decision or perform any 
other function pursuant to this sub-chapter. 

( 4) The rules in this subchapter apply to requests for 
refunds received, and tax assessments issued, after December 31, 
1991, AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-1-211, MCA. 

RULE II NOTICE TO TAXPAYER (1) If an auditor or agent of 
the department 1ssues a tax assessment or denies a refund, the 
department must provide the taxpayer with a notice that clearly 
states: 

(a) The amount of tax, penalty and/or interest which is 
being assessed; 

(b) The reasons for the department's determination that 
the above amount is due or that a refund should be denied; 

(c) The taxpayer's right to a review by the department and 
his right to an appeal after a final department decision; 

(d) The procedure the taxpayer is required to follow to 
have the tax assessment reviewed; 

(e) The taxpayer has 30 days from the date the notice was 
mailed to either notify the department in writing that he does 
not agree with the assessment or pay the amount assessed; 

(f) The taxpayer can not contest the determination before 
the department or file an appeal with the state tax appeal board 
(STAB) if he fails to notify the department in writing within 30 
days that he objects to the assessment; 

(g) The department may issue a warrant for distraint 
placing a lien on the taxpayer's property unless he notifies the 
department in writing that he objects to an assessment or pays 
the assessment within 30 days: 

(h) The address the taxpayer should use to mail the notice 
of objection to the Department; 

(i) The assessment notice from the department stops the 
running of the statute of limitations regarding the assessment 
of the tax; 

(j) Interest on the assessment shall continue to accrue; 
(k) The rate at which interest will accrue on the 

assessment: and, 
( 1) The taxpayer has no guaranteed right to appeal the 

assessment to a court of law if he fails to notify the 
department in writing within 30 days, 

(2) The taxpayer will be informed of the Taxpayer's Bill 
of Rights with his tax assessment. AUTH: Sec. 15-1-201, MCA; 
IMP: Sec. 15-1-211, MCA. --

RULE III TAXPAYER OBJECTIONS TO AUDITOR'S ASSESSMENT OR 
REFUND DENIAL (1) A taxpayer receiving a notice of assessment 
as provided for in Rule II and who objects to the tax assessment 
or refund denial, may, within 30 days from the date the notice 
was mailed, notify the department in writing that he objects to 
the determination. The notification of objection should be 
addressed as provided in the notice. 
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(2) The taxpayer's written notification of objection to 
the Department constitutes a request for review by the division 
administrator. It is not required to contain specific reasons 
or be in any particular form. AUTH: Sec. 15-1-201, MCA; IMP: 
Sec. 15-1-211, MCA, 

RULE IV CONSEQUENCES OF FAILURE TO OBJECT TO AN ASSESSMENT 
IN A TIMELY MANNER ( 1) If the taxpayer does not notify the 
department, in wrl ting, within 30 days after being rna iled an 
assessment or division administrator's decision, that he objects 
to the assessment or decision: 

(a) The assessment becomes final and the assessed tax, 
plus any interest and penalty must be paid; 

(b) The taxpayer has waived any right to further review 
before the department or appeal to the state tax appeal board; 

(c) The taxpayer is not guaranteed any right to contest 
the determination in state or federal court; and 

(d) If any tax assessment is not paid a warrant for 
distraint may be issued and the taxpayer's property seized 
without further opportunity to be heard on the assessment. 
AUTH: Sec. 15·-1-201, MCA; IMP: Sec. 15-1-211, MCA. 

RULE V DIVISION ADMINISTRATOR'S DECISION (1) Within 60 
days after the notice of objection is mailed by the taxpayer, he 
may present his objections, the reasons for his objections, and 
any other information to the division administrator, The 
division administrator shall notify the taxpayer of Lhe 
opportunity to submit information upon receipt of the notice of 
objection, 

(2) The taxpayer may choose to present his reasons for 
objections in writing, by telephone, or at an informal 
conference. No official record of telephone calls or informal 
conferences will be kept. However, the taxpayer or the 
department with the consent of the taxpayer may record t.hem. 
Failure to present reasons within 60 days may result 1n a 
decision being issued without consideration of the taxpayer's 
specific objections. 

( 3) The division administrator has 60 days after the 
taxpayer has presented his reasons for objection to issue a 
written decision. The division administrator shall fully 
explain the basis for the decision. The decision shall include 
all of the applicable information required for assessments by 
Rule II. 

( 4) A copy of the decision shall be maintained in the 
division office for public inspection. However, if the taxpayer 
has a right of privacy concerning the particular assessment, any 
and all information which could identify the taxpayer must be 
masked or struck from the decision in order to protect the 
privacy of the taxpayer. 

(5) The taxpayer has 30 days 
administrator's decision is mailed to pay 
an objection is filed as provided in Rule 

after the division 
the assessment unless 
VI. AUTH: Sec. 15-1-
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201, MCA: IMP: Sec. 15-1-211, MCA. 

RULE VI TAXPAYER OBJECTION TO DECISION OF THE DIVISION 
ADMINISTRATOR (1) A taxpayer who receives a division 
administrator's decision as provided for in Rule IV and objects 
to the decision, may, within 30 days from the date the decision 
was mailed, notify the department in writing that he objects to 
the determination. The notice of objection shall be addressed 
as provided in the decision. 

( 2) The taxpayer's notice of objection to a division 
administrator's decision is a request for review by the director 
of revenue. It is not required to contain specific reasons or 
be in any particular form. 

(3) Failure to notify the department within 30 days as 
provided above will result in consequences for the taxpayer as 
stated in Rule IV. AUTH: Sec. 15-1-201, MCA: IMP: Sec. 15-1-
211, MCA. -- --

RULE VII ALTERNATIVE PROCEDURES (1) After the taxpayer 
has filed the notice of objection to the division 
administrator's decision with the department, he may either: 

(a) Allow the director of revenue to consider the 
objection: or, 

(b) Appeal to the state tax appeal board by filing a 
complaint with the board within 30 days after mailing the notice 
of objection to the department. 

(2) If the taxpayer appeals to the board, the director may 
review the decision as provided in Rule X. AOTH: Sec. 15-1-
201, MCA; IMP: Sec. 15-1-211, MCA. ----

RULE VIII DIRECTOR OF THE DEPARTMENT OF REVENUE'S DECISION 
( 1) Unless the taxpayer has appealed to the state tax 

appeal board, he may present his objections, the reasons for his 
objections, and any other information to the director of 
revenue. The taxpayer may also rely on the objections to the 
initial assessment and information as stated in the Division 
Administrator's decision. The director shall notify the 
taxpayer of the opportunity to submit information or file an 
appeal with the state tax appeal board upon receipt of the 
notice of objection. 

( 2) The taxpayer may choose to present his reasons for 
objection in writing, by telephone, or at an informal 
conference. No official record of telephone calls or informal 
conferences will be kept. However, the taxpayer or the 
department with the taxpayer's consent may record them. Failure 
to present reasons within 60 days may result in a decision being 
issued without consideration of the taxpayer's specific 
objections. 

( 3) The director has 60 days after the taxpayer has 
presented his reasons for objection to issue a written decision. 
The written document shall fully explain the basi• for the 
decision and contain all of the applicable information required 
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by Rule II. 
(4) A copy of the decision shall be maintained in the 

Director's office for public inspection. However, if the 
taxpayer has a right of privacy concerning the particular 
assessment, any and all information which could identify the 
taxpayer must be masked or struck from the decision in order to 
protect the privacy of the taxpayer. 

(5) The taxpayer has 30 days after the director's decision 
is mailed to pay any tax assessment unless an appeal to the 
state tax appeal board is filed. AUTH: Sec. 15-l-201, MCA; 
IMP: Sec. 15-1-211, MCA. 

RULE IX TAXPAYER APPEALS TO THE STATE TAX APPEAL BOARD 
(1) A taxpayer who disagrees with a final decision"of-the 

department of revenue may file an appeal with the state tax 
appeal board pursuant to 15-2-302, MCA. The board is completely 
independent of the department of revenue. The board has adopted 
administrative rules concerning appeals in Title 2, Chapter 51, 
Administrative Rules of Montana. The taxpayer should contact 
the board directly for information concerning appeals. 

( 2) Any decision of the director of revenue is a final 
decision of the Department. In addition, a taxpayer can make a 
decision of the division administrator a final decision by 
filing both a notice of objection to the director and an appeal 
to the board as provided in Rule VI. 

(3) A taxpayer may appeal a decision of the state tax 
appeal board to state district court. AUTH: Sec. 15-l-201, 
MCA; IMP: Sec. 15-1-211, MCA. ----

RULE X DIRECTOR INITIATED REVIEW (1) If a taxpayer has 
elected to appeal a division administrator's decision to the 
state tax appeal board as provided in Rule VI, the director may 
review the decision before the board issues a decision. The 
director must notify the board within 30 days after an appeal is 
filed that he desires to review the decision, 

( 2) If the Director requests a review the board shall 
delay the appeal for a reasonable period of time. The period 
may not exceed 90 days except by the mutual consent of the 
director and the taxpayer. 

(3) If the director requests a review, the taxpayer may 
provide his objections and reasons for objections to the 
director so that he may review the controversy and issue a 
decision within the period of the delay. The taxpayer may also 
rely on the objections to the initial assessment and information 
as stated in the division administrator's decision. 

(4) If the taxpayer is dissatisfied with the director's 
decision the appeal may be resumed before the state tax appeal 
board. AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-l-211, MCA. 

ROLE XI SETTLEMENT OF TAX DISPUTES (1) The department is 
authorized to enter into an agreement with any taxpayer relating 
to the taxpayer's liability with respect to a tax administered 
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by the department for any taxable period. 
(2) Taxpayers are encouraged to discuss settlement of tax 

disputes at any point in time during the process. The division 
administrator will consider any settlement proposal made by the 
taxpayer. 

(3) Division administrators are authori~ed to settle tax 
disputes. The director will not discuss settlement of a tax 
dispute with a taxpayer until all settlement efforts with the 
Division Administrator have been exhausted and the taxpayer has 
received a written decision from the division administrator. 

( 4) Any agreement entered into is final and cannot be 
reopened or modified at a future date except for fraud or as may 
be specifically provided in the agreement. A settlement is not 
binding on the taxpayer or the department concerning other tax 
years or other taxpayers. The particular terms of any 
settlement may be kept confidential if the taxpayer has a right 
of privacy concerning the particular assessment. Taxpayers may 
waive their right of privacy. AUTH: Sec. 15-1-201, MCA; IMP: 
Sec. 15-1-211, MCA, -- --

RULE XII DEPARTMENTAL PROCEDURES (1) The director and 
his staff encourages discussion and comment on general tax 
issues and policy issues from the public, The director will not 
discuss a specific tax dispute with a taxpayer prior to the 
review by the division administrator. Any discussion of a 
specific tax dispute by a division administrator or the director 
shall take place in the context of the procedure set forth in 
this sub-chapter for the taxes covered by this sub-chapter. 

(2) Division administrators and the director may delegate 
any part or all of their responsibilities under this sub-chapter 
at their sole discretion. It is not required that the 
administrator or director personally hear the evidence in order 
to issue a decision. 

( 3) The procedures followed by the department in 
conducting reviews of tax assessments are informal. The 
proceedings before the department are not subject to the Montana 
Administrative Procedure Act or the attorney general's model 
rules. There is no right to formal discovery but the taxpayer 
may review the department's files and discuss the assessment 
with the auditor who issued it. 

( 4) The auditor who issued the assessment, his audit 
supervisor or someone else knowledgeable about the assessment 
will be present at an informal conference to answer any 
questions and explain the assessment. If the taxpayer is 
represented by legal counsel, the department may have legal 
counsel present at an informal conference. ~: Sec. 15-1-
201, MCA: IMP: Sec. 15-l-211, MCA. 

4. The Department is proposing to repeal the rules listed 
above and replace them with new rules I through XII. These 
rules are referred to as the Department's tax review procedures. 
They have been designed to comply with the provisions of SB 445 
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which was passed by the 1991 Legislature and mandates a tax 
appeal process. The impact on the taxpayers will be favorable 
since the process will be less costly for the average taxpayer. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 18, 1991. 
6. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

C£2~~ 
Den1s Adams, Director 
Department of Revenue 

Certified to the Secretary of State September 3, 1991. 

17-9/12/91 MAR Notice No. 42-2-490 



-1694-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.21.106, 42.21.107, 
42.21.113, 42.21.123, 42.21.131, 
42.21.137, 42.21.138, 42.21.139, 
42.21.140, 42.21.151, 42.21.155, 
and 42.21.305 and the ADOPTION 
of RULE I and RULE II relating 
to personal property 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED AMENDMENT of ARM 
42.21.106, 42.21.107, 
42.21.113, 42.21.123, 
42.21.131, 42.21.137, 
42.21.138, 42.21.139, 
42.21.140, 42.21.151 
42.21.155 and 42.21.305 
and the ADOPTION of RULE I 
and RULE II to personal 
property 

1. On October 9, 1991, at 9:30a.m., a public hearing will 
be held in the Fourth Floor Conference Room, Sam w. Mitchell 
Building, Helena, Montana, to consider the amendment of ARM 
42.21.106, 42.21.107, 42.21.113, 42.21.123, 42.21.131, 
42.21.137, 42.21.138, 42.21.139, 42.21.140, 42.21.151, 
42.21.155, and 42.21.305 and the adoption of RULE I and RULE II 
relating to personal property. 

2. The amendments as proposed provide as follows: 

42.21.106 TRUCKS (1) through (3) remain the same. 
(4) The trended depreciation schedule referred to in 

subsections (2} and (3} is listed below and shall be used for 
the~ 1992 tax year. The percentages approximate 80\ of the 
average reta1l value of all trucks over 1 ton as calculated from 
the guidebook listed in subsection (1). 

TRUCK TRENDED DEPRECIATION SCHEDULE 

YEAR ACQUIRED 
lUi 
19!18 
1989 
1988 
1987 
1!186 
1985 
l!l84 
1!183 

1!181 
1!188 
U19 
1!118 
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\ GOOD 
88\ 
45\ 
J!l\ 
)4\ 
31\ 
26\ 
U\ 
zu 
1!1\ 
18\ 
H\ 
16\ 
1st 
14\ 
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:un B\ 
'1:9~ 6 l:U 
19~5 and before 11\ 

1992 80% 
1991 45\ 
1990 39% 
1989 33\ 
1'988 29% 
m'1 25% 
1986 21\ 
1985 19% 
1984 17\ 
1983 16\ 
1982 15% 
1981 14\ 
~ 14% 
I97'§' 13\ 
1978 12% 
1977 12% 
~ and before 11\ 

(5) remains the same. 
(6) This rule is effective for tax years beginning after 

December 31, ~ 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-139 and 15-6-140 MCA. -- --

42.21.107 TRAILERS (1) (a) through (d) remain the same. 
(e) The trended depreciation schedules referred to in 

subsections (l)(b), (c), and (d) is listed below and shall be 
used for the T99T 1992 tax year. 

TRAILERS 0 - 18,000 LBS. G.V.W. 

YEAR NEW/ACQUIRED 

un 
1996 

!:988 

U86 
1985 
1984 
1983 
1982 
1981 
1988 
1979 
1!118 
1917' 
1976 

17-9/12/91 

% GOOD 

86\ 
62\ 
58\ 
53\ 

45\ 
42\ 
46\ 

37\ 
35\ 
33\ 
31\ 

H\ 
?5\ 
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3:!l'l'5 23, 
'1:9'l'4 2U 
U'l' 3 l!lt 
i9'l'2 l'l't 
l9'l'l 1 Before 15\ 

1992 80\ 
IT9I m 
1990 58\ 
1989 53\ 
1988 49\ 
1987 45\ 
1986 42\ 
1985 39\ 
1984 m 
1981 m 
1982 35\ 
1981 m 
1980 31\ 
1979 m 
1978 m 
19'77 25\ 
1976 23\ 
l975 m 
1974 19\ 
1973 17\ 
1972 & Before 15\ 

(2) (a) through (c) remain the same. 
(d) The trended depreciation schedule mentioned in sub

section (2)(b) and (c) is listed below and shall be used for the 
~ 1992 tax year. It is the same schedule as used in ARM 
42.21.106(4). 

TRAILERS EXCEEDING 18,000 LBS. G.V.W. 

YEAR ACQUIRED 

lUl 
1996 

1968 
198'l' 
1986 
1985 
1984 
1963 
19851 
U61 
1986 
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34\ 
31\ 26, 
24\ 
21\ 
19\ 
18\ 

16\ 
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U~9 15\ 
'1:9~8 '1:4\ 
un '!::It; 
'1:9~6 lU 
1!175 a Befote lit 

1992 80\ 
1991 45\ 
~ 39\ 
I9B9" 33% 
1988 29% 
1987 25% 
I9n' 21% 
~ 19% 
1984 17\ 
1'983 16\ 
I9i!2 15\ 
rrn 14% 
1980 14% 
1979 13\ 
1978 12% 
1977 12\ 
1976 ' Before 11% 

(3) This rule is effective for tax yeats beginning after 
December 31, ~ 1991. AUTH: Sec. 15-1-201 MCA: IMP, Sec. 15-
6-138 and 15-6-139 MCA. --

42.21.113 LEASED AND RENTED EQUIPMENT (1) and (2) remain 
the same. 

(3) The trended depreciation schedules referred to in 
subsections (1) and (2) are listed below and shall be used for 
tax year ~ 1992. 

Year 
New,Acguired ~0 - 500 ~501 - 1500 p(501 or Greater 

l 98 lit 85i 85\ 
'1:98!:) 44\ 'H\ Bt 
'1:!:)88 21.1\ 54\ 58\ 
'1:!:)87 26\ 36\ 39t 
!::986 26\ 2U l!U 
'1:!:)85 26\ 2U 0!4\ 
H84 and oldet ill\ 2H 24'1; 

1991 70\ 85% 85% 
1990 44% 68% 73% 
1989 m m 58% 
1988 19\ m 40% 
rni7 19% m 24\ 
m6 m m m 
1985 and older m m 24\ 
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remains the same. ( 4) 
( 5J For rental video tapes the following schedule shall be 

Year Acquired 
1991 
rna 
1989 

Trended \ Good 
25\ 
15\ 
10\ 

~ {6) This rule is effective for tax years beginning 
after Decemoer 31, ~ 1991. AUTH: Sec. 15-1-201 MCA; ~· 
Sec. 15-6-136 MCA. -- --

42.21.123 FARM MACHINERY AND EQUIPMENT (1) through (4) 
remain the same. 

( 5) The trended depreciation schedule referred to in 
subsections (2) through (4) is listed below and shall be used 
for tax year ~ 1992. The schedule is derived by using the 
guidebook listed inSii&section (1) and the "Farm Tractor Trade
In Guide" and "Farm Equipment Trade-In Guide" of the current 
year of assessment and are incorporated by reference, Technical 
Publications Division, Intertec Publishing Corporation, Box 
12901, overland Park, Kansas 66212, as the data base. The 
trended depreciation schedule will approximate average loan 
value. 

YEAR 
1991 
1998 
U8!il 
l!il88 
l!il81 
1!186 
1!185 
1984 
1983 
1!182 
H81 
1988 
UH 
1918 
1911 
1916 
1915 
U14 
U13 
l!il1i 
1911 
1918 
1969 
1!168 
196? 

MAR Notice No. 42-2-491 

TRENDED \ GOOD 
AVERAGE LOAN 

65\ 
48\ 
45\ 
46\ 
3H 
35\ 
33\ 
3:U 
32\ 
33\ 
32\ 
32\ 
31\ 

28\ 
21\ 
21\ 
26\ 
26\ 
25\ 
25\ 

U\ 
21\ 
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1966 a elde[ 

(6) remains the same. 

26\ 

65\ 
51\ 
46% 
44% 
40% 
37% 
36% 
35% 
34% 
33% 
Til 
32% 
33\ 
32\ 
31\ 
29% m m 
26% 
25% 
25% 
24% 
23% 
22% 
21\ 
20\ 

(7) This rule is effective for tax years beginning after 
December 31, ~ 1991. AUTH: Sec. 15-1-201 MCA: IMP, Sec. 15-
6-138 MCA. -- -- -

42.21,131 HEAVY EQUIPMENT (1) through (4) remain the 
same. 

(5) The trended depreciation schedules referred to in 
subsections (1), (3) and (4) is listed below and shall be used 
for tax year Hft 1992. The percentages approximate the "quick 
sale" values as Cilculated in the guidebooks listed in 
subsection ( 2 J , 

HEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE 

17-9/12/91 

YEAR 
Iffi 
1998 

1988 

1986 

\ GOOD 
WHOLESALE 
86\ 
61% 
53\" 
56\ 

44\ 
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:1:!185 39\ 
U84 3&'fr 
U83 32\ 
U82 38\ 
1!18:1: 28\ 
1988 Ut 
Hi'9 28\ 
l!li'B 28\ 
Ui'i' 5!8\ 
i!li'6 29\ 
l!li'5 U\ 
:1:974 n• 
1!173 28\ 
un 28. 
Ui'!: l!Bt 
H'/6 • Befote i&\ 

1992 80\ 
1991 m 
1990 m 
1989 50\ 
1988 47\ 
1987 44\ 
1986 39\ 
1985 m 
1984 32\ 
I9iiJ Jo\ 
1982 28\ 
1981 29\ 
I9if6 2i!\ 
1979 m 
1978 2i!\ 
1977 29\ 
1976 m 
1975 m 
1974 m 
1973 m 
Iffi Hi 
1971 ' Before R\ 

(6) This rule is effective for tax years beginning after 
December 31, ~ 1991, and applies to all heavy equi~ent not 
listed in ARM 42.21:119. AUTH: Sec. 15-1-201 MCA: IMP, Sec. 
15-6-135, 15-6-138, and 15-6-140 MCA. -

42.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT 
(l) through (3) rema1n the same. 
( 4) The trended depreciation schedules referred to in 

subsections (1) through (3) are listed below and shall be used 
for tax year ~ 1992. 
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-1701-

SEISMOGRAPH UNITS 
TRENDED 

YEAR TREND TRENDED WHOLESALE WHOLESALE 
ACQUIRED i GOOD FACTOR \ GOOD FACTOR % GOOD 

'I:!I'H !:88\ L888 !:88\ 88\ 88\ 
:1:!1!16 85t L888 85\ 88t 68\ 
:1:!18!1 6!1\ '1:.826 'H:t 86t 5~t 

'1:!188 5i!\ '1:.884 561 eat 45t 
'1:!18~ :14t i.Bi: :tat B81 381 
UB6 28t :t:.U3 231 68t i:Bt 
HBS • older 5\ l.H8 6\ 88t 5\ 

1992 100\ 1.000 100\ 80\ 80\ 
1991 -m 1.000 85\ 80\ ~ 
1990 ~ 1.020 70\ 80\ ---s6l 
1989 ----ni 1.046 sh 80\ -m 
1988 ----m- 1.105 38\ 80\ ---ro% 
1987 -m 1.153 23\ 80% --m 
1986 & older-5% 1.166 6% 80% --5-, 

SEISMOGRAPH ALLIED EQUIPMENT 

YEAR TREND TRENDED 
ACQUIRED ' GOOD --FACTOR ' GOOD 

U!H: 188't 1.888 !:88\ 
3:!1!18 85t 1.888 est 
UB!I 6!1't !:.826 ~u 
U88 su 1.884 56\ 
1!18~ :3U 1.:1::31 38\ 
l!t86 28\ '1:. :1:43 23t 
1!185 • oldet 5\ 1.148 6t 

1992 100% 1.000 100% 
1991 ---a5i 1.000 85i 
1990 69% 1.020 70% 
1989 52\ 1.046 54\ 
1988 34\ 1.105 38% 
1987 20l I:I53 23\ 
1986 & older 5\ I:T66 6% 

(5) This rule is effective for tax years beginning after 
December 31, ~ 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 MCA. -- --

42,21.138 OIL AND GAS FIELD MACHINERY AND EQUIPMENT 
(l) and (2) remain the same. 
(3) The trended depreciation schedule referred to in 

subsections (1) and (2) is listed below and shall be used for 
tax year ~ ~· 
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OIL AND GAS FIELD PRODUCTION 
EQUIPMENT TRENDED DEPRECIATION SCHEDULE 

YEAR TREND TRENDED 
ACQUIRED ' GOOD FACTOR ' GOOD 
U!H :1:66\ :1:.606 :t:il6t 
:1:!1!16 !15t :1:.666 95t 
:1:98!1 8!1t :1:.626 !IU 
:1:!188 83\ :1:.884 9Bt 
H8'l' 'l"l'\ i.Bl en 
1-%6 'l'U i.H3 au 
%985 65\ :1.148 '15'1; 
1!184 5Bt Ll65 68t 
1983 Sit 1.196 6U 
:1:982 45'1; :1:.1!'1:3 55't 
198:1: 99t i.U'l' 56'1; 
'1:989 :I :It 1.426 4?'1; 
U'l'9 !8t :1:.5'15 44t 
H'18 23'1; L'ni! 99'1; 
H77 • Older i!6% 1.845 37% 

1992 100\ 1.000 100\ 
1991 95\ r:ooo §s\ 
1990 89\ 1.020 91\ 
1989 83\ I:OT6 i'i7\ 
1988 77\ l.T05 i!S\ 
1987 71\ r:T53 82\ 
1986 65\ 1.166 7il\ 
1985 58\ 1.171 68\ 
1984 51\ 1.188 61\ 
1983 45\ 1. 219 55\ 
1982 39\ 1. 237 48\ 
1981 33\ 1.302 43\ 
1980 28\ 1.448 iia 
1979 23\ 1:606 37\ 
1978 ' Older 2li\ 1. 746 35\ 

(4) remains the same. 
(5) This rule is effective for tax years beginning after 

December 31, ~ 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 MCA. -- -- -

42.21.139 WORKOVER AND SERVICE RIGS (1) through (4) 
remain the same. 

(5) The trended depreciation schedule referred to in 
subsections (2) and (4) is listed below and shall be used for 
tax year ~ 1992. 
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SERVICE AND WORKOVER RIG % GOOD SCHEDULE 

TRENDED 
WHOLESALE WHOLESALE 

YEAR % GOOD FACTOR % GOOD 

'1:9!1:1: '1:08\ 88t 88\ 
'1:9 !18 !In 88\ 14\ 
:1:!18!1 en 88\ 6?\ 
t988 '16\ 88\ 6H 
'UB'i' 6H 88\ 54\ 
'1:986 58\ 88\ 46\ 
'1:985 49\ 88\ 3!1\ 
'U84 35\ 88t 28\ 
:1:989 98\ en 24\ 
:U82 U\ 88\ l!lt 
1981 • elder 28\ 88\ 16\ 

1992 100% 80\ 80\ 
1991 9'fi li1li" --=r4\ 
1990 84l li1li" ----ni 
1989 76\ li1li" ---ni 
1988 67\ ----sol ----s4i 
1987 58'{ --so-\ ~ 
1986 49{ ---e-o\ ----rfi 
1985 35T -soT -m 
1984 30{ --eo\ ~ 
1983 24\ flO\ --m 
1982 ' Older 20\ 80\ 16\ 

(6) This rule is effective for tax years beginning after 
December 31, ~ 1991, AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 MCA, -- -- -

42.21.140 OIL DRILLING RIGS (1) remains the same. 
( 2) The department of revenue shall prepare a 10-year 

trended depreciation schedule for oil drilling rigs. The 
trended depreciation schedule shall be derived from depreciation 
factors published by "Marshall and Swift Publication Company". 
The trended depreciation schedule for tax year M* 1992 is 
listed below. --

17-9/12/91 

DRILL RIG 

YEAR 
IJH 
1998 
1!189 
1988 
198'i' 
1986 
ues 

\ GOOD SCHEDULE 
TRENDED 
\ GOOD 
~ 
9U 
84\ 
'i'6\ 

58\ 
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'1:!184 95, 
'1:98:! 36, 
:1:!182 2U 

'1:96 1 and olde£ 26'1 

1992 100\ 
1991 92\ 
1990 84\ 
1989 76\ 
1988 67\ 
1987 58\ 
1986 49\ 
1985 35\ 
1984 30\ 
1983 2""4\ 

1982 ana older 20\ 

(3) remains the same. 
(4) This rule is effective for tax years beginning after 

December 31, ~ 1991. AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-
6-138 MCA. -~ ~- -

42.21.151 TELEVISION CABLE SYSTEMS (1) through(3) remain 
the same. 

{4) The trended depreciation schedules referred to in 
subsections (2) and (3) are listed below and shall be in effect 
for tax year ~ 1992. 

TABLE 1: 5 YEAR "DISHES" 

TREND TRENDED 
~ \ GOOD FACTOR % GOOD 

1!198 as• 1.668 es• 
198!1 6!11 :!:.DU 11\ 
1!188 sn :!:.681 56' 
1!181 3U l,H8 98, 
1!186 • older i!8' 1.144 i!i!' 

1991 85\ 1.000 85% 
1990 69\ 1.018 70\ 
1989 52\ I.o4s m 
1988 34\ 1.101 37\ 
1987 & older 20\ 1.148 Til" 

TABLE 2: 10 YEAR "TOWERS" 

TREND TRENDED 
YEAR ~ ~ \ GOOD 

1998 !I:U 1.666 !If\ 
1989 84\ l.6H 86\ 
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1988 ~6· :1:.118l! 8l!t 
198~ 6n :I:.UB ~6\ 

1986 5Bt :1:.:1:44 66\ 
1985 oUt :1:.:1:55 5n 
1984 l!Jt 'I:.Hl! 46'11 
U83 36'11 :1:.284 36\ 
'UBl! l!U t. 2l!6 l!~· 
1981 • otdet 28\ Ll!BJ 26\ 

1991 92\ 1.000 92\ 
1990 84\ 1.018 86\ 
1989 76\ 1.045 79\ 
1988 67\ 1.101 74\ 
1987 58\ 1.148 67\ 
1986 49\ 1.165 57\ 
1985 39\ 1.176 46\ 
1984 ----rot 1.193 36\ 
1983 24\ 1.226 29\ 
1982 & older 20% 1. 248 25% 

(5) Thia rule is effective for tax years beginning after 
December 31, ~ 1991. AUTH: Sec. 15-1-201 MCA: IMP, Sec. 15-
6-140 MCA. -- -- --

42.21.155 DEPRECIATION SCHEDULES (1) remains the same. 
(2) The trended depreciation schedules for tax year ~ 

1992 are listed below. The categories are explained in ARM 
42.21.156. The trend factors are derived according to ARM 
42.21.156 and 42.21.157. 

eMI!lSaR'i :1: 

YRBHB 'I'RENB:Bf) 
PAe'feR 'aeee 

t998 ~8\ L888 
1989 45\ 8.985 .... 
1988 28\ 8.985 l!8t 
198~ and o:l:dex 18\ 8.!J82 Htt 

eA'I'fl66RY 2 

'I'RfltfBEB 
YEAR t 8e6B f't'le'l'eR t Se6B 

1998 85\ !:.888 85\ 
1989 69\ 1.611' H\ 
:1:988 52\ 1.843 54\ 
198~ 34\ 1.818 36'11 
U86 and ol:der 18\ 1.885 21'11 
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e,t,'ff!S6R~ '3 

'fft!NB 'l'Rf!NBI!!B 
'.tE,t,R ' SOOfl l¥1€!6R ' eeee 

1996 85\ 1.111111 85\ 
198!1 6!H; Lilli!: 111\ 
1968 52\ :1:.1126 54\ 
U81 3U :1:.1134 36\ 
'1:!166 and old4!r i8\ 1. 851 21\ 

C,t,'fE66R~ 4 

'l'RENB 'l'RI!:NBI!:B 
'.tl!:,t,R .. 6005 PAe'feR ' eeee 

'!:!I !Ill 85\ :1:.111111 85\ 
'1:!18!1 6!1\ 11.997' 69\ 
'1:!168 5U t.8u 53\ 
'1:!191 :!4'11 t.lln :!5\ 
H86 and old4!r i8\ :1:.812 i8\ 

et~'l'eOOR¥ 5 

fftilNf:'l 'l'ftf!Nf:'l!!lfl 
~I!:I!R \ 6005 Ptce'l'eR \ eeee 

'1:!1!18 85\ t.8811 85\ 
'1:!18!1 69\ '1:.838 H\ 
:1:988 su :1:.863 55\ 
'1:!181 :!4\ :1:.1186 H\ 
1!186 and old4!t 18\ 1.119!1 U\ 

Cil'l'EOOI't'i 6 

'l'ftENB 'l'RI!:NBE!B 
'.ti!:I!R ' 6005 f'AC'l'eR ' 6665 

:1:998 85\ :1:.111111 85\ 
1989 6!1111 :1:.&5-9-- H\ 
1988 52\ t.tit1 58'1; 
U87' 34\ i.:I:SS 39\ 
1986 and older 26\ :1:.119 24\ 

CA'f!66RY 1 

'fRflNf:'l 'l'ReNee 
'fMR ' aeea p,t,eTeR ' 600fl 

:1:996 9n :1:.668 9U 
uu 84\ :t:.Ofi 88\ 
1988 16\ 1.88!! 82\ 
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:1:98'1 6'1\ :1:.:1:85 '14111 
'1:986 58' LUi 65'11 
:1:!185 .,, :1:.:1:45 56'11 
U84 3!1'11 t. :1:76 46\ 
U83 38\ :1:.%!14 36'1; 
U82 IU :1:.23!1 38\ 
1!181 aud otdet 28, 1. 341 2'1'11 

eATI!l86ftY 8 

'!'RI!!N8 'f'IU!N81!!8 
Y!Aft ' 8001.'1 f'Ae'l'eR 'II 8001.'1 

U!lB !lU L888. !lU 
UB!l 8U L83!l 87'\ 
ue8 'i'6' :t.BB'i' 83'11 
U8'i' 6'i'\ :t,U6 'i'S'II 
U86 58'11 :1:.:1:55 6'i"'l 
ues ..,, :1:.282 S!l'll 
U84 3!1, :1:.242 48'1; 
:1:983 38, t.288 3!1\ 
UBI! 24'11 t.35'1 33'1; 
UBi aud older 28\ L46!l 29, 

CATEGORY 1 

TREND TRENDED 
YEAR \ GOOD FACTOR ' GOOD 

1991 70\ 1.000 70\ 
rno 45\ 0,979 44% 
1989 2lR D6i 19\ 
1988 and older 10\ 0.964 10% 

CATEGORY 2 

TREND TRENDED 
YEAR !...QQQQ FACTOR \ GOOD 

1991 85% 1.000 85% 
rno 69i .990 68% 
rnf9 52\ I:007 52\ 
IlH 3ll r.on 35% 
m7 and older 20\ 1.060 21\ 

CATEGORY 3 

TREND TRENDED 
YEAR \ GOOD FACTOR ' GOOD 

ill.! ...!!.?.! 1,000 85% 
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1990 69\ .998 69\ 
1989 sn 1.000 ill 
1988 34\ I:"024 m 
1987 and older 20\ 1.032 21\ 

CATEGORY 4 

TREND TRENDED 
~ ~ FACTOR \ GOOD 

1991 85\ 1.000 85\ 
1990 69\ 1.008 70\ 
1989 52\ r:-606 52\ 
1988 34\ 1.019 m 
1987 and older 20\ 1.036 2TI 

CATEGORY 5 

TREND TRENDED 
YEAR ~ FACTOR \ GOOD 

1991 85\ 1.000 85\ 
1990 69\ 1.016 m 
1989 ---s2"\ 1, 046 m 
1988 34\ 1.079 37\ 
1987 and older 20\ 1,103 22% 

CATEGORY 6 

TREND TRENDED 
~ \ GOOD FACTOR \ GOOD 

1991 85\ 1.000 85\ 
1'990 69\ 1.057 73\ 
1989 52\ 1.120 m 
I98ii 34\ 1.171 m 
I9i!7 and older 20\ i"':2TT m 

CATEGORY 7 

TREND TRENDED 
YEAR ~ FACTOR 'GOOD 

1991 92\ 1.000 92\ 
"1'990 --m 1.039 m 
I9ii9 76\ I:'OB3 rn 
1988 67\ I:TI5 m 
IH7 58\ r:T48 rn 
Ifi6 4'9\ I:TI6 57\ 
1985 39\ 1.190 m 
Inl 30l I':'12'2 m 
l983 24\ r.ni 30\ 
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1.288 

CATEGORY 8 

TRENDED 
\ GOOD 

92\ 
86\ 
81\ 
75% 
67\ 
m 
ffi m 
m 
28\ 

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-6-139 MCA. 

42.21.305 TRENDED DEPRECIATION SCHEDULES (1) ~ 1992 
trended percent depreciation schedule for licensed motorcycles 
and licensed quadricycles* 

Year 
1!1!11 
19!18 
198!1 
1988 
1!181' 
1986 
1!185 

1983 
l!l8l! 
1!181 
1988 

191'8 

1976 1 elder 

17-9/12/91 

Trended % Good 
iih 
5lt 
58t 
45\ 
48\ 
3U 

25\ 

i8\ 
1!1\ 
18\ 
U\ 
28\ 
19\ 

80\ m m m m m m m m m 
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17\ 
18\ 
16\ 
19\ 
m 
16\ 

(2) ~ 1992 trended depreciation schedule for 
automobiles and trucks with a rated capacity of 1 ton and less• 

Year Trended \ Good 
1~~1 86\ of PeB 
+1~~~~6~----------------------~~~·~· 
1~8~ 66\ 
1~88 5~\ 
1~87 52\ 

1984 28\ 
1983 23\ 
198i 26\ 

1988 17\ 
19~9 15\ 
19~8 13\ 
19~~ ll\ 

HH I Older H\ 

80\ of FOB 
17\ m 
54\ 
47\ m m 
m 
19\ 
16\ 
m 
m 
10\ 
9i 
9i 
8l 
8\ 
8l 

AUTH: Sees. 15-1-201 and 61-3-506 MCA: IMP, 15-8-202 MCA. 
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3. The new rules as proposed provide as follows: 

RULE I PERSONAL PROPERTY TAX REFUND ( 1) A person 
removing migratory property from the state before the end of the 
calendar year of assessment may apply for a refund of property 
tax paid. Application must be made with the treasurer of the 
county where the property was assessed. The application must be 
made by January 31 following the year of assessment. 

(2) The application must contain: 
(a) the name and current mailing address of the applicant; 
(b) a complete description of the property; 
(c) the Montana property tax bill for the migratory 

property under consideration with proof of full payment; 
(d) the date the property was removed from the state; 
(e) the location of the property upon removal from the 

state; and 
(f) proof that tax was paid on the property in another 

state; such as a verified tax paid receipt. AUTH: Sees. 15-l-
201 MCA; IMP: 15-16-613 MCA. 

RULE II REQUEST FOR REVIEW ( 1) If the owner of any 
personal property is dissatisfied with the assessment as it 
reflects the market value of the property, he may object in 
writing by submitting a property adjustment form (AB-26) to the 
property assessment division office in the county where the 
property is located andjor by filing an appeal with the local 
County Tax Appeal Board. The AB-26 form must be submitted 
within 15 days of receipt of the valuation notice. The 
department will consider: 

(a) the market value definitions contained in 15-8-111, 
MCA; 

(b) the actual sales price of the property if it is an 
arms-length sale within the preceding 12 months; 

(c) the actual sales price of property of the same age, 
make and model in similar condition if it is an arms-length sale 
within the preceding 12 months; 

(d) an independent appraisal conducted by an individual 
who has expertise in valuation of the personal property under 
consideration; or 

(e) other relevant information presented by the taxpayer 
as evidence of the market value of the property. 

(2) The property owner must provide the department with 
one of the following to substantiate a sales price: 

(a) an invoice signed by the seller stating the sales 
date, buyer, and the full price including all compensation and 
trade-in value received by the seller; 

(b) a notarized affidavit signed by the seller stating the 
complete terms of the sale including the sales date, buyer and 
all compensation and trade-in value received by the seller; or 

(c) copy of the owner's most recent federal or state 
income tax return with the attached depreciation schedules or 
asset ledger/listing which specifically lists the property. 
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(3) The submission of the AB-26 form will not delay 
submission of the values to the county under 15-8-201 and 15-8-
706, MCA, 

(4) This rule does not apply to property valued pursuant 
to 15-8-lll(3)(a), 61-3-503, MCA or valuation guidebooks 
mandated by the legislature pursuant to 15-8-111(2)(c), MCA, and 
further identified in ARM 42.21.106 and 42.21.107. AUTH: Sees. 
15-1-201 MCA; IMP: 15-8-111 MCA. --

4. The Department is proposing the amendments because 15-
8-111, MCA, requires the department to assess all property at 
100\ of its market value except as provided in 15-7-111 and in 
15-8-111(5), MCA. The statute does not address in detail how 
the department is to arrive at market value. Through various 
administrative rules, the department has adopted the concept of 
trending and depreciation to arrive at market value for property 
in instances where the present market value is unknown. 

The method by which trending and depreciation schedules are 
derived is described in the existing rules, and that method is 
not being changed. However, the method does result in annual 
changes to the schedules. The schedule for ARM 42.21.131 was 
derived by using 1991 information since 1992 information was not 
available. That is consistent with the development of all other 
schedules. 

ARM 42.21.113 has new (5) added. Previously, rental video 
tapes were depreciated using the schedule in ARM 42.21.113(3). 
A separate schedule for video tapes was added in subsection (5). 
Information provided by taxpayers at county and state tax appeal 
board hearings indicates that the valuation procedure for video 
tapes produced a value that exceeded market value. Taxpayers 
provided sales prices, trade magazine articles and testimony 
that used video tapes were worth only $5 - $12 after 1-2 years. 
The new schedule will arrive at market values that more closely 
reach those values. 

5. The Department is proposing new Rule I because 
migratory property owners are now allowed a refund of property 
tazes paid if the property is removed before year end. This 
change was made by the 1991 Legislature with the passage of 
House Bill 151. 

A new rule is proposed to specify the information needed to 
process the refund. This will ensure that refund requests are 
processed timely. The new law is retroactive for tax year 1991. 
Therefore, the rule must be applied retroactively. 

The Department is proposing new Rule II to enable taxpayers 
to present evidence to the department indicative of market 
value. Pursuant to 15-8-111, MCA, the department is obligated 
to reach market value on all property. This rule affords the 
taxpayer the opportunity to provide evidence towards that end. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to1 
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Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 
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no later than October 11, 1991. 
7. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

D~S ADAMS, Director 
Department of Revenue 

Certified to Secretary of State September 3, 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In trie matter of the 
amendment of Rule 46.10.409 
pertaining to transitional 
child care 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.10.409 PERTAINING 
TO TRANSITIONAL CHILD CARE 

1. On october 3, 1991, at 9:00 a.m., a public hearing 
will be held in the auditorium of the social and Rehabilita
tion Services Building, 111 sanders, Helena, Montana to con
sider the proposed amendment of Rule 46.10.409 pertaining to 
transitional child care. 

2. The Rule as proposed to be amended provides as 
follows: 

46.10.409 SLIQING FEE SCALE fOR fRANSITlQNAL CHILD CAR~ 
(1) The following is a sliding fee scale which indicates 

the amount the family will contribute towards child care 
costs,;. at the established reimbtt!'aemeftt !'ate in aeeerlianee 
with ARM 4&,19o4941 

(a) fe!' t!le firet six (6) ment!la sf t1te t!'aneitier~al 
ehild eare elil)isility peried 1 19' ef eetahlie!led reimb~otree 
llaftt !'atee 1 fer the appre~riate type ef eare (a~oteh as day eare 
eeftte!' 1 family heme er IJl!'B'IIp heme) e!' 19' sf aet~otal east 
(whiehever is lees) pep ehildf 

(h) fer the 7th eftd 8th m&ftthe 1 :as• sf eetahliahed 
reimli!lttrsement rates er i!Stl ef aetual east (whiehe .. ·er is less) 
per ehildr 

(e) fer the 9th aAd 19th -nthe, sa• sf eetahliehed 
reimsttreement rates er 59% sf aet~otal seat (whiehever is less) 
per ehilaJ aftti 

(d) fer the 11th anll 13th 111Bfttlha 1 7!i' sf established 
rei~rsa•e"£ rates er 7S' sf aeettal se~ (whiehevar is lees) 
per ehilao 

(3) In additien, the faMily is alee •••~•••• •• pay ar~ 
addi~ieftal fee per ehild hesed eft ta•il) ifteemeo ~he fellew 
iniJ seale indieatee what the faMily share ier 
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(a) 

Family 
Size 

2 

3 

4 

-1716-

SLIDING FEE SCALE FOR 
TRANSITIONAL CHILD CARE (TCC) 

November 1, 1991 

1-!onthly Copayment Copayment 
Income ( 1 child) (2 children) 

0 - 740 4 
741 - 840 17 
841 - 940 28 
941 - 1040 42 

1041 - 1140 57 
1141 - 1240 74 
1241 - 1340 93 
1341 - 1440 115 
1441 - 1540 139 
1541 - 1640 148 
1641+- ineligible 

0 - 928 6 8 
929 - 1028 20 26 

1029 - 1128 34 44 
1129 - 1228 49 64 
1229 - 1328 66 86 
1329 - 1428 86 113 
1429 - 1528 107 140 
1529 - 1628 130 170 
1629 - 1728 138 181 
1729 - 1928 165 216 
1929+- ineligible 

0 - 1117 6 8 
1118 - 1217 24 31 
1218 - 1317 40 52 
1318 - 1417 57 75 
1418 - 1517 76 100 
1518 - 1617 97 107 
1618 - 1117 120 157 
1718 - 1817 145 190 
1819 - 1917 153 200 
1919 - 2017 182 238 
2018 - 2117 191 250 
2118+- ineligible 

Copayment 
f 3 children)• 

10 
41 
68 
99 

131 
140 
206 
249 
262 
312 
328 

Note• There wu.L be no aa<t.Lt1ona.L cnarge .r a tamuy p.Lacell more than 
children in child eare. 

(3~) The department will pay the portion of the family's 
child care costs, based on the established reimburseaent rates 
for the appropriate type of care, which the family is not 
required to pay pursuant to subsection (1) and (2) of this 
rule~. 

AUTH: 
IMP: 

sec. 53-4-212 and 53-4-719 MCA 
Sec. 53-4-701 and 53-4-716 MCA 

3. The Department, as mandated by the Flllllily Support 
Act of 1988, provides transitional child care assistance (TCC) 
to participants of the Aid to Families with Dependent Children 
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(AFDC) progra~ who lose their financial assistance because of 
increased hours of, or earnings from, employment or as a 
result of the loss of income disregards used in computing 
eligibility due to the expiration of time limits on such 
disregards. Transitional child care assistance is available 
for 12 months from the date of ter~ination of AFDC financial 
assistance. 

During the TCC period, the Department pays most of the former 
recipient's child care costs but also requires the client to 
contribute toward those costs based on the client's ability to 
pay. ARM 46.10.409 sets forth a sliding fee scale used to 
determine the amount of each client's contribution. 

The Department is amending the sliding fee scale to decrease 
the client's contribution in the latter months of the TCC 
period. Under the current rule, during the first six months 
of TCC the client pays 10 per cent of the actual cost of care 
or of the established reimbursement rate, whichever is less, 
plus a fixed dollar amount per child receiving care. For the 
7th and 8th months, the percentage paid by the client in
creases to 25 percent; for the 9th and lOth months, to so 
percent; and for the 11th and 12th months, to 75 per cent. 

This rule change is necessary because the Department has found 
that many recipients of transitional child care assi,;tance 
(TCC) have difficulty paying the significantly increased share 
of child care costs required after the 6th month under the 
current fee scale. The amended fee scale does not increase 
the recipient's contribution during the TCC period unless the 
recipient's income increases during that time. Also, the 
client will pay not a percentage but a fixed amount more 
closely related to the client's income than the percentages in 
the previous sliding fee scale. 

This makes it easier for former AFDC clients who have become 
ineligible due to income from a job to make the transition 
from having their child care paid for or subsidized by the 
Department when they are receiving AFDC to paying it them
selves. It is the purpose of TCC to help the client make this 
transition, and the amended fee scale makes the transition 
smoother for the client. 

The amended fee scale is also closely aligned with the sliding 
fee scale to be used beginning october 1, 1991, in Montana's 
Child Care Development Block Grant program. This is a 
separate program which provides child care assistance to 
persons who may not qualify for AFDC or TCC assistance. It is 
envisioned that many families going off TCC will be eligible 
for the Block Grant program, which requires contributions from 
the recipient very similar to the amounts TCC recipients will 
pay under the new fee scale. 
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Finally, the amended fee scale will be easier to administer. 
Agencies involved in making payments will not have to compute 
percentages or 111ake comparisons between the actual cost of 
care and the established reimbursement rate to determine which 
is less. 

4. Interested parties may submit their data, views, or 
argu111ents either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Depart
ment of social and Rehabilitation Services, P.o. Box 4210, 
Helena, Montana 59604-4210, no later than October 11, 1991. 

5. The Office of Legal Affairs, Department of social 
and Rehabilitation services has been designated to preside 
over and conduct the hearing. 

D 

Certified to the Secretary of State -----'S-'e'"'p'"'t:...:e:.cm:..:b:...:e'-'-r.....;;3 __ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.102, 46.12.583 and 
46.12.584 pertaining to 
organ transplantation 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.102, 46.12.583 
AND 46.12.584 PERTAINING TO 
ORGAN TRANSPLANTATION 

1. On october 7, 1991, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of Rules 46.12.102, 46.12.583 
and 46.12.584 pertaining to organ transplantation. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.102 MEDICAL ASSISTANCE. DEFINITIONS Subsections 
(1) through (2)(e) (i) remain the same. 

(A) Experimental services are procedures and items, 
including prescribed drugs, considered experimental or inves
tigational by the u.s. department of health and human ser
vices, including the medicare program, or the department's 
designated review organization or procedures and items 
approved by the u.s. department of health and human services 
for use only in controlled studies to determine the effective
ness of such services. 

Subsections (2) (e) (ii) through (38) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

46.12,583 ORGAN TRANSPLANTATION. DEFINITIONS Subsection 
(1) remains the same. 

(2) "Preeed~re" refers te an eperatien Organ transplan
tation includes the transplant surgery and those activities 
directly related to the transplantation. These activities 
II)ISt be performed at A transplant facility if required by 
medicare. These activities include: 

subsections (2) (a) through (2) (d) remain the same. 
(3) "Heere t:t:ransplant facility" means a medical 

facility which.i_ 
lAl has received medicare certification as a ~ 

transplant facility, unless medicare does not certify tacili
ti@s to perform transplants of A particular organ or system: 
and 

1Rl participates in the Montana medicaid program. 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

46.12,584 ORGAN TRAHSPLAHTATIQN. REQUIREHENTS 
(1) This rule provides the requirelDents for lDedicaid 

coverage of 2I9AD transplantations. The requirements in this 
rule are in addition to those contained in ARM 46.12.301 
through 46.12.~~. 

(2) General requirements for medicaid coverage of ~ 
transplantations are as follows: 

Subsection (2)(a) remains the same. 
(b) Prior authorization for referral to an out-of-state 

facility for an evaluation and organ transplantation must be 
obtained from the department or its designated review organi
zation. 

Subsection (2)(c) remains the same. 
(d) Tbe medicaid program covers only the following organ 

ee·.•e;ped transplantation services, as dese't.'ibed ift sub1ect to 
the provisions of subsections (2) (e) and (2) (f) ef this Pllle 1 
a-re: 

(i) allogenic and autologpus bone marrow; 
(ii) liver tl!'aflefJlaAtat.ieft fe't.' ehildPeft \lAder t.he aEJe 

ef 18 yeal!'e; 
Subsections (2) (d) (iii) through (2) (d) (vii) remain the 

same. 
(e) For purposes of more specifically defining coverage 

or non-coverage of various types of organ transplantations, 
including bone marrow, liver, kidneyfrenal, pancreas and 
neurovascular, the department hereby adopts and incorporates 
by reference the following sections of the Hhealth ~insurance 
Mmanual 10 and federal register notices published by the 
health care financing administration of the United States 
department of health services. A copy of the cited sections 
of the Hhealth ~insurance Mmanual 10 and federal register 
notices may be obtained from the Department of Social and 
Rehabilitation Services, Medicaid Services pivision. P.O. Box 
4210, 111 Sanders, Helena, Montana 59604-4210. 

(i) Section 35-30, as amended through 3111\e 1985 bRXi! 
28. 191!9, defining coverage of allogenic l!sfte mar:rew t.raAs 
plaAt.a'6ieft and 1\Bft ee"Vei!'BIJe ef autologous bone marrow trans
plantation. 

(ii) seetisft as 53 1 as ameAded t.ht<elliJft 3\lly 1984 finAl 
notice Published at volume 56 of tbe federal register. no. 71. 
pages 15006 through 15018 dated April 12. 1991, defining 
coverage of liver transplantation with l!'espeet. te e"ildl'eA 
l:ll"deP the aEJe ef 18 yeal!'e. 

Subsections (2) (e) (iii) through (2) (e) (viii) remain the 
sal!le. 

(f) For coverage of heart transplZlnts, thll department 
hereby adopts and incorporates by reference the criteria 
published in volume 52, no. 65 of the federal register of 
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Monday, April 6, 1987, at pages 10935 through 10951. The 
medicare limit of one year reimbursement for immunosuppressive 
drugs does not apply to this rule. A copy of pages 10935 
through 10951 of the federal register dated April 6, 1987, may 
be obtained from the Department of Social and Rehabilitation 
Services, Beene•ie Assis~anee Medicaid Services Division, P.O. 
Box 4210, 111 Sanders, Helena, Montana 59604-4210. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

3. The proposed rule changes are necessary to implement 
those provisions of 53-6-101, MCA which give the department 
the authority to establish the scope and medical necessity of 
services provided by the medicaid program. 

The proposed changes to ARM 46.12.102 are necessary to clarify 
that the term "experimental" services includes services con
sidered either experimental or investigational by the United 
States Department of Health and Human Services, including the 
medicare program. These terms are synonymous for purposes of 
medicare coverage determinations. 

The proposed changes to ARM 46.12.583 are necessary to clarify 
definitions relating to organ transplantation, particularly to 
clarify that organ transplantation must be performed at a 
medicare-certified transplant facility. This requirement 
would not apply if medicare does not certify facilities to 
perform the type of transplant in question. Changes to this 
section are also necessary to limit definitions to terms used 
elsewhere in the transplant rules. 

The proposed changes to ARM 46.12.584 are necessary to update 
the department's rules to adopt medicare coverage changes with 
respect to liver and autologous bone marrow transplantation. 
This change will allow life-saving medical treatment for a 
small number of medicaid recipients. other changes to this 
section are necessary to update incorporations by reference of 
medicare policy statements regarding liver and autologous bone 
marrow transplantation, to standardize terms used in the 
transplant rules, to correct an erroneous citation to other 
department rules, to rewrite sections (2) (d) and (e) for 
clarity, and to update the reference to the department 
division from which incorporated materials may be obtained. 

4, Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Depart
ment of social and Rehabilitation services, P.O. Box 4210, 
Helena, Montana 59604-4210, no later than October 10, 1991. 
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5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been deaignated to preside 
over and conduct the hearing. 

D 

certified to the secretary of State September 3 , 1991. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.24.104 concerning 
eligibility requirements for the 
handicapped children's services 
program 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

(Handicapped Children) 

1. On July 25, 1991, the department published notice at 
page 1184 of the Montana Administrative Register, Issue No. 14, 
to consider the amendment of the above-captioned rule which 
concerns eligibility requirements for the services offered by 
the handicapped children's services program. 

2. The department has amended the rule as proposed with 
no changes. 

Certified to the Secretary of state September 3, 1991 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Adoption of 
New Rules Pertaining to the 
New Class E Motor Carrier 
st~tus (transportation of 
logs) and Amendment of Exist
ing Rules to Accommodate the 
New Class E Motor Carrier 
Status. 

TO: All Interested Persons 

NOTICE OF ADOPTION OF 
NEW RULES I THROUGH XV 
AND AMENDMENT TO RULES 
38.3.401, 38.3.402 
38.3.702 AND 38.3.2001 

1. On June 27, 1991 the Department of Public Service 
Regulation published notice of the proposals identified in the 
above titles at page 982, issue number 12 of the 1991 Montana 
Administrative Register. 

2. The Department has adopted the following rules as 
proposed: 

RULE II. 38.3.1402 APPLICATIONS FOR CLASS E AUTHORITY 
ON PROOF OF BEING ENGAGED IN THE BUSINESS -- DEFINITIONS 

RULE III. 38.3.1403 APPLICATIONS FOR CLASS E AUTHORITY 
ON PROOF OF BEING ENGAGED IN THE BUSINESS -- MINIMUM PROOF RE
QUIRED 
~----RULE IV. 38.3.1406 CONTRACT FOR CLASS E SERVICES 

RULE VII. 38.3.1409 CONTRACT FOR CLASS E SERVICES 
CONTINUING PERFORMANCE, MULTIPLE LOADS 

RULE IX. 38.3.l414 CLASS E USUAL BUSINESS OPERATION 
RULE X. 38.3.1415 CLASS E REGULAR BASIS 
RULE XI. 38.3.1416 RETAINING CLASS E CERTIFICATE 
RULE XII. 38.3.1417 OTHER CIRCUMSTANCES ALLOWING RETEN

TION OF CLASS E CERTIFICATE 
RULE X II I. ~3i-8.:.·~3.:.·-rlr4f-,1~8-C~LA'i:S~S~E~R';CE:;::P:..;O::;R:;;T~S 
RULE XIV. 3 8. 3. 1419 ADDITIONAL INFORMATION REQUIRED BY 

THE COMMISSION 
RULE XV. 
38.3.401 
38.3.402 
38.3.702 

SURANCE 
38.3.2001 

38.3.1420 SHOW CAUSE ORDER 
COMPLETION OF APPLICATIONS 
APPLICATION FEES 
BODILY INJURY AND PROPERTY DAMAGE LIABILITY IN-

LEASING OF POWER EQUIPMENT - GENERAL 

3. The Department has adopted and amended the rules as 
proposed with the following changes: 

RULE I. 38.3 .1401 APPLICATION FOR CLASS E AUTHORITY ON 
PROOF OF BEING ENGAGED IN THE BUSINESS (1) and (2) No changes. 

(3) An application must be legibly and fully completed, 
signed, notarized, and accompanied by the required fee of 
~ f~99. Incomplete applications will not be processed 
by the commission. 

( 4) No changes. 

RULE V. CONTRACT FOR CLASS E SERVICES -- DEFINITIONS 
Not Adopted. 
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RULE VI, 38.3.1408 CONTRACT FOR CLASS E SERVICES -- RE
QUIRED PROVISIONS (1) (a) through (c) No changes. 

(d) the name, address, and phone number of the party 
(shipper) engaging the services of the class E carrier; 

(e) the duties of the class E motor carrier including 
the place of loading, a:rty-~~ee-ie .. i-~-~--i~d-in~7 the 
route demanded for transportation, and ~ny--~reeiei--eerta~
t!:e!'l~--~--~--~--!'!el!le!!ee!'!7 the place o:' un loadinq 7 ; 

e!'ld-a!'ly-~peeiei-eel'l!'!!:tie!'l~-e~-~nleaeii'I~T --
(f) through (h) No changes. 
(2) The requirements of (1) (f), rates, may be set forth 

by written appendix to the contract. Such appendix shall be 
subject to inspection by the commission, but is not subject to 
ARM 38.3.1410. 

RULE VIII. 38.3.1410 CONTRACT FOR CLASS E SERVICES 
DOCUMENTATION (1) through (2) (a) No changes. 

(b) a contract record card on a form approved by the 
commission for this purpose and showing the name of the carri
er and shipper, loading and unloading points, routes demanded, 
date signed card and date of performance. 

4. Written and orill comments to the proposals were re-
ceived. Written comments were received from: Vernon and Doro
thy Fredricks, Kila, MT; Richard Coverdell, Columbia Fulls, 
MT; Edward Schrader, Libby, MT; Gordon Sanders for Champion In
ternational, Missoula, MT; Jeanette Hahn, Bozeman, MT; and Jer
r-y Boggess, Missoula, MT. Written and oral comments were re
ceived at the public hearing from: Sherman Anderson, Deer 
Lodge, MT, President of and for the Montana Logging Associa
tion; Jacque Christofferson, Missoula, MT; Lyle Doty, Kalis
pell, MT, President of and for the Montana Log Truckers Associ
ation; and Representative Dave Wanzenried, Kalispell, MT, spon
sor of HB 192, log haul regulation. Oral comments were re
ceived at the public hearing from: Bart Cooper, Boulder, MT; 
Pete Merkes, Elliston, MT; Bill Leaphart, Helena, MT, attorney 
for the Montana Log Truckers Association; Larry Copenhaver, 
Seeley Lake, MT; Karen Elliot, Bozeman, MT; Harold Ostler, 
Helmsville, MT; Arvon Fielding, Kalispell, MT; R.T. Adkins, 
Kalispell, MT; Don Allen, Helena, MT, Executive Vice President 
of and for the Montana Woodproducts Association; Ed Hankinson, 
Kalispell, MT; Clarke Russell, Elliston, MT; Gene Phillips, 
Kalispell, MT, attornc'Oy for Montana Logging Association; Doug 
Mote, Helena, MT; Carol Williams, Livingston, MT; George 
Booth, Thompson Falls, MT; Harold Williams, Livingston, MT; 
Charles Keller, Kalispell, MT; Harley Jones, Missoula, MT; and 
Virgil Stahl, Libby, MT. Unless otherwise noted above, all 
persons commenting were log haulers or loggers or both or were 
engaged in some aspect of the logging or log processing indus
try. One or more of the persons commenting commented as fol
lows. All comments have been considered by the Department, 
are summarized below, and are ruled upon as indicated. 

COMMENTS (legislative intent): A number of persons com-
mented on legislative intent. The most prevalent comment in 
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this regard was that the legislature intended to preserve tra
ditional business relationships in the log hauling industry. 
Other comments included an intent to stop undercutting (one 
carrier agreeing to haul for less than another, even if the 
rate is less than compensatory, simply to get the job), intent 
that the PSC not be in the rate business, intent not to re
quire written contracts and an intent that oral agreements are 
legal, and an intent that there be written contracts and that 
the PSC's regulatory role be directed primarily at the written 
contracts. 

RESPONSE: With all respect, the comments on legislative 
intent are overruled. The PSC determines that the language of 
the statutes regulating the transportation of logs is clear 
and unambiguous in all relevant parts pertaining to the pro
posed rules. The intent of the legislature can be determined 
from the plain words used and it takes no extrinsic proof or 
comment to determine the goals, directions, and authority that 
the PSC is charged with. It is unnecessary, if not improper, 
to consider comments on intent of the legislature in this mat
ter. When the intent of the legislature can be determined 
from the plain meaning of the words utilized in a statute, one 
will not go further and apply any other means of interpreta
tion. See, Phelps v. Hillhaven Corp., 231 Mont. 245, 251, 
45 St. Rptr. 582, 586, 752 P.2d 737, 741 (1988). Additional
ly, so there is no doubt about it, in regard to legislative in
tent in general, the PSC determines that, from the plain mean
ing of the words used in HB 192, now Ch. 481, L. 1991, the 
transportation of logs is to be regulated by the PSC as an in
tegral part of its regulation of motor carriers under Title 
69, Chapter 12, MCA. Incorporated into this regulation is all 
applicable laws including statutes and rules and case law and 
administrative rulings interpreting and applying the same. In 
this regard the PSC is also fully cognizant that the regulation 
of Class E motor carriers is subject to specific provisions 
unique to it, just as are other classes of motor carriers. 

COMME:NTS (regulation in general): A number of comments 
were received that pertain to regulation in general or the ad
ministrative or procedural aspects of regulation. Several per
sons commented that they did not receive information. Several 
persons commented that the PSC should be sure to send all nec
essary forms and paperwork to all persons. A number of per
sons commented that regulation should be kept simple, and the 
PSC should not become involved more than necessary. Some per
sons are opposed to any regulation, feeling that the regula
tion is more paperwork and the privilege of paying for what 
has been done for years, is not needed, will put the indepen
dent logger and hauler out of business, is just more red tape, 
or that competition keeps logging alive and prices down and 
that the rules might compound rather than solve problems. 
Some commented that there is unneeded paperwork or duplication 
of paperwork. One felt that the PSC could obtain all neces
sary information by merely going to the "state computers." At 
least one was concerned about the PSC's power to take away a 
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right to do business. At least one felt that safety in hours 
of work should be regulated. 

RESPONSE: In regard to not receiving information, the le
gal requirement for notice of administrative rules is that the 
rules be published in the Montana Administrative Registe" and 
mailed to all persons properly requesting notice. See, Sec
tion 2-4-302, MCA. As a matter of courtesy the PSC does make 
every attempt to compile a complete mailing list of interested 
persons. However, log haulers are new to the PSC and it is 
difficult, if not impossible, to discover all potential inter
ested persons in such case. The PSC will continue to attempt 
to reach all interested persons. As regulation proceeds, the 
PSC will develop a more complete mailing list. However, it is 
now, and will remain, the responsibility of interested persons 
to take the proper steps to know the law, manito~: activities 
of concern, and obtain necessary forms. In ~:egard to regula
tion of log haulers, the PSC will make every attempt to keep 
it '"' simple as possible. l!owcve~:, regulation now exists by 
law, duties have been impa~:ted, and there is nothing that will 
change this short of court action for cause or subsequent leg
islation. So long as the law directs regulation of log haul
ers and places that responsibility with the PSC, the PSC will 
so regulate. In regulation a certain amount of paperwork is 
necessary and a certain amount of information is required. In 
regulation a certain amount of authority is necessa~:y and it 
includes authority to revoke certificates. This, however, is 
not exercised without considerable thought and due process. 
In rega~:ds to safety in hours of work, such is not presently 
within the authority of the PSC. 

COMMENTS (Rule I and ARM 38.3.402, fees): Sever<1l per
sons conunented that the fee for grandfather appliciltion is too 
high. Suggestions for a fee centered on one in the $25 
range. Reasons given included that the PSC's oversight is min
imal. One person extended the comment to ARM 38.3.402, stan
dard application fees. 

RESPONSE: The PSC does not view its regulatory role in 
regard to Class E motor carriers as involving minimum over
sight. However, the PSC anticipates a smooth transition for 
log haulers into motor carrier regulation under the grand fa
ther provision. Although the extent of PSC activity necessary 
in this area is unpredictable with absolute certainty, it is 
expected to be minimal. The coliUllents on reducing the fee for 
grandfather applications are granted and the fee is reduced to 
$25. The contrary is true for standard applications governed 
by ARM 38.3.402, and the comment is overruled as it pertains 
to this provision. 

COMMENTS (Rules I through III, "grandfather" and meaning 
of authority in general): Several persons asked or commented 
on whether a logger who purchases timber and owns and operates 
trucks has to have a Class E authority. Some persons comment
ed that loggers and other prime contractors should be permit
ted to hold authority. Several persons coliUllented that the 
grandfather provisions should be applied generously, particu
larly for those presently incidentally engaged. One person 
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commented that loggers, mills, and others similarly situated 
should be able to obtain Class E authority if the criteria is 
otherwise met. Several persons conunented that "incidental" 
and "incidentally engaged" should be defined. Several comment
ed that the rules limit the ability to earn a living for those 
incidentally engaged. One person asked whether the October, 
1991 deadline could be extended to permit more opportunity to 
engage in the transportation of logs (presumed to have meant 
extended for loggers or other primary contractors contractual
ly bound to other functions during the grandfather period). 
Several noted that the PSC should be sensitive to traditional 
business relationships. One person asked whether, given the 
effective date of January, 1992, the rules statement that 
grandfather applications may be made until October, 1992 is in 
error. One person suggested a separate test for carriers and 
loggers or those incidentally engaged. Some persons expressed 
that the grandfather provisions place too much emphasis on con
forming Class E to other motor carrier classifications. Some 
believe the requirements are too strict, suggesting that if 
one owns a truck and holds himself or herself out as a carrier 
it is not merely a "hobby." Others commented that the require
ments are too lenient and suggested 40-60 percent of income, 
six months in business, or 150 loads for the qualifying peri
od. The.re were several comments that out-of-state log haulers 
have been recently operating in Montana to qualify far grandfa
ther entry. One person suggested that there be an entry resi
dency requirement. Most persons expressing a view on the 
point felt that new entries should not be allowed in, comment
ing that the provisions are too lenient in allowing new en
tries equal access with long time experienced carriers. One 
person commented that the rules should clarify that the author
ity under the grandfather provisions is statewide. 

RESPONSE: It is generally the case that motor carrier 
laws, including Class E provisions, do not apply to one trans
porting his or her own property or transporting property in 
the furtherance of his or her primary nontransportation busi
ness. Although each case must he evaluated on its own facts, 
it appears that loggers are engaged in a primary 
nontransportation business to which transportation is merely 
incidental. If this is the case, loggers are not required to 
have authority to transport in furtherance of their logging 
business. The PSC respectfully overrules all comments that 
those presently engaged in transportation incidental to their 
primary nontransportation business should be permitted to qual
ify for a Class E authority. Such activity is not "engaged in 
the business" within the scope of Ch. 481, L. 1991. "Inciden
tal" and "incidentally engaged" need not be defined by rule as 
they are terms with an established meaning in motor carrier 
regulation. However, in general terms, "incidental" means in 
the scope of a nontransportation business, done in furtherance 
of a nontransportation business, and clearly subordinate in re
lation to the principal non transportation business. See gen
erally, In the Matter of the Department of Commerce, et 
~. !! 37 through 47, PSC Docket No. T-9597 (l99l). The PSC 
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cannot extend the October, 1991 deadline as it is fixed by 
statute. The rule's reference to October, 1992 as b~i~g t~e 
final date for application under the grandfather prov~s~on ~s 
correct. See, Section 9, Ch. 481, L. 1991. The standards 
for the grandfather provision will remain the same, the prima
ry reason being that Section 9, Ch. 481, L. 1991, only re
quires an applicant to be engaged in the business at ~ 
time during the required period. There is no compelling rea
son to view this language as meaning anything but intending a 
liberal grant for those so engaged. The PSC does intend to re
quire, by the minimum proof set forth, evidence that in reali
ty the applicant is truly engaged in the business. In regard 
to out-of-state haulers, in most cases and certainly in the 
case of Class E motor carriers, the Federal Constitution 
(equal protection) prohibits residency requirements. The 
rules need not clarify that the grandfather authority is state
wide because such is mandated by statute anyway. 

COMMENTS (Rules IV through VII I, contracts) : One person 
commented that no written contract is required, another com
mented that it is an absolute requirement. A number of per
sons expressed concerns about the contract rate being dis
closed as part of a cnntract subject to public scrutiny. The 
concern here is based on privacy and competition. Suggestions 
to resolve the problem included having a master contract summa
rized without rates or a contract with an appendix of rates 
not public. Some persons thought that carrying the contract 
was unnecessary and would require a file cabinet in the power 
unit. There is an apparent lack of clarity in Rule V and VI's 
"ordinary" and "special conditions," as a number of persons 
commented that these should be clarified. Sever ill persons 
asked that Rule VI II' s "contract record card" be explained. 
One person commented that time of performance should be whenev
er God and mother nature allow it. One person commented that 
the "contract before performance" provision might be unwork
able under circumstances where business is done by phone and 
particularly where a self-loader is involved. There is also 
apparently a general uncertainty in the contract rules. One 
person asked whether there must be a separate contract for 
each load or whether there can be a master contract. Another 
asked for clarification on whether a contract can allow for 
different or several loading or delivery points. One person 
commented that a carrier might haul for more than one shipper 
in a day. A number of persons commented that "shipper" b" de
fined, however it is fairly clear from the discussions and pre
sentations that the request is that the shipper be designated 
or prescribed. The shipper of choice appears to be the owner 
of the logs, but some persons did suggest that it be the mill 
or the one that takes the logs off the truck. Others are op
posed to the owner of the logs being the shipper, maintaining 
that title to logs is not always clear in any given case. One 
person advised that title to logs is governed by the Uniform 
commercial Code, but can be varied by agreement. From the com
ments received there is apparently some reluctance to contract 
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with log haulers for fear of liability. Several persons cau
tioned that care should be taken in the contract provisions not 
to create an employment situation and not to violate the con
ventional test of "control." In regard to the owner of logs or 
the mills being the contracting party, one person commented 
that the logger can still choose a carrier but it would have to 
be one contracting with the owner and the question of liability 
does not exist as an exemption from coverage or coverage can be 
required by the owner. One person commented that the present 
common situation where the mills or owners contract with a log
ger, who may contract with a loader, who contracts with the 
carrier has too many people involved. A sug<Jestion was made 
that all parties' signatures be on the log hauling contract. 

RESPONSE: The comment that no written contract is re
quired is overruled. The law is clear that Class E carrier 
contracts must be in writing. See, Sections 7 and 8, Ch. 
481, L. 1991. The comments concerning the disclosure of rates 
in "public" contract documentation are granted and the rule 
has been changed accordingly. The PSC believes that the rules 
do not require the carrying of the contract as there is a pro
vision for a contract record card option. The comments con
cerning further definition of "ordinary" and "special condi
tions" are granted. It is obvious that the terminology is 
problem ridden and is removed from the rules. The comments 
concerning "contract record card" are granted and the rules 
are amended to accommodate these concerns. The comment con
cerning time of performance is overruled. There is actually a 
great deal of truth concerning God and mother nature control
ling performance of certain contracts. "Acts of God" and 
weather can be legally recognized impossibilities of perfor
mance. However, it is unnecessary and impractical to codify 
the details of these as being required provisions of Class E 
contracts. The comment concerning the "contract before perfor
mance" provision is overruled as Section 7, Ch. 481, L. 1991, 
is clear in its requirement that there be a contract before 
the carrier picks up the load. There must be a contract for 
each and every load, however it does not have to be a separate 
contract. One contract can govern a number of loads and vary
ing pickup and delivery points. All comments concerning desig
nating the shipper are overruled. In law the shipper is the 
one contracting with the carrier. The PSC has no authority to 
proscribe or prescribe who this is. However, Rule VI has been 
amended to clarify the meaning of "shipper." 

COMMENTS (rates): Comments were made that the legisla
ture did not allow the PSC to set rates. Comments were made 
that the legislature mandated the PSC to set rates. One per
son commented that Section 7, Ch. 4 81, L. 19 91, mandates the 
setting of rates. Comments were made that the PSC has discre
tion to set rates. The most prevalent comment was that the 
PSC should set a fair and compensable minimum or base rate. 
The recommended rate is a base rate on tons per.mile with ad
justments for road classifications and load and right-of-way 
limits. Example rates and formulas were submitted. One per
son commented that the rate should be required to be paid with-
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in 10 days with a 12 percent annual penalty for late payment. 
From the comments it appears that there are at least two prob
lems causing the expressed need for set rates. One is under
cutting, hauling at less than compensatory rates. The other 
is skimming, prime contractors agreeing to rates for transpor
tation with the owners, but paying the subcontracting carrier 
less and "skimming" the profit. One person asked whether the 
PSC endorses skimming. One person commented that the PSC can
not implement Section 3, Ch. 481, L. 1991, without first defin
ing "best interests of public transportation." 

RESPONSE: The comments regarding no authority in the PSC 
to set rates and the comments regarding a legislative mandate 
to the PSC to set rates are respectfully overruled. Particu
larly in regard to Section 7, Ch. 481, L. 1991, there is no 
mandate to set rates -- this provision only requires that one 
of the terms of the contract be the rate to be charged and has 
nothing to do with what the rate will be. Section 3, Ch. 481, 
L. 1991, provides the PSC's authority to set rates. It allows 
the PSC, in its discretion, to set minimum or maximum rat~s or 
both when the same are required for the best interests of pub
lic transportation. The PSC sees no compelling reason to fur
ther define "best interests" as the meaning is self-evident in 
motor carrier law. In regard to "skimming," the PSC has no 
control over it under the circumstances in which it exists to
day. This would change, to a certain degree, if there were 
rate regulation in effect. The PSC also determines that if it 
will set a rate, such must be done in a separate proceeding -
set rates were not the subject of this proceeding and cannot 
result from it. 

COMMENTS (Rules IX through XV, "use it or lose it" and re
porting): One person asked whether a Class E carrier would 
have to carry on demand or lose the authority. Apparently the 
concern is being required to carry for an unsuitable shipper. 
Several persons commented that down times or seasons should be 
considered in the retention of authority provisions. Apparent
ly there are times or seasons or years when log hauling is not 
in demand and, to keep the power unit producing, conversion is 
made for other loads during such times. Several persons com
mented that Rule IX' s "incidental," and Rule XIV' s "additional 
information," should be defined. One commented that Sec-tion 7, 
Ch. 481, L. 1991's •uniform system of accounts" should be de
scribed or identified. Some persons thought that the retention 
rules are too strict and merely owning a truck and holding out 
as a carrier is not a "hobby." One commented that the $5,000 
requirement is a "hobby." At least one person supported the 20 
load, $5,000 standard. One commented that 20 loads can be 
hauled in three days and suggested that the standard be 100 
percent of the income. Several persons suggested that the 
standard be 50 percent of the income in 12 months or 18 months. 
On reporting, several persons commented that financial disclo
sure should be kept to a minimum. One person commented that 
reports should be done in September, not during spring break
up. 
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RESPONSE: The question of whether a Class E carrier must 
haul on demand will have to be answered later. An answer is 
unnecessary for purposes of this proceeding. The PSC be
lieves, however, that if a carrier complies with all appropri
ate procedures to obtain reasonable assurance from a shipper 
and the shipper cannot comply, carriage need not nccur. In re
gard to considering down times for purposes of retaining au
thority, no fixed rule can establish firm criteria the 
rules accommodate special circumstances and each case will 
have to be decided on its own facts. Rule IX's "incidental" 
need not be further defined as it has an established meaning 
in motor carrier law. Rule XIV's "additional information" can
not be clarified in the rules and provides the flexibility nec
essary to accommodate the purpose. Section 7, Ch. 481, L. 
1991's "uniform system of accounts" is available to all motor 
carriers by PSC forms. All comments concerning the standard 
for retention of authority are overruled -- there is no compel
ling reason to amend the proposed standard to any other stan
dard. In regard to financial disclosure, the PSC will not re
quire any information it does not need to fulfill its regulato
ry role. However, the necessary information will include fi
nancial information and such will be public record. The date 
for filing reports is fixed by statute and cannot be amended 
by rule. 

COMMENTS (ARM 38.3. 2001, leasing): Several persons com
mented that ARM 38.3.2001 is too concerned with individual 
business relationships. Several persons thought that the own
er operator's name should be allowed to remain on the power 
unit. 

RESPONSE: ARM 3 8. 3. 2001 is amended in this proceeding 
for the sole purpose of accommodating Class E carriers into 
the existing rules of the PSC. Its substantive requirements 
of this rule are merely a restatement of Section 69-12-211, 
MCA, and cannot be changed. The comments are respectfully 
overruled. 

COMMENTS (miscellaneous): Some persons commenting felt 
that the elimination of the commonplace subcontracting is dis
ruption of traditional business relationships. several per
sons commented that each truck should have authority. There 
is some feeling that too many trucks has caused the industry's 
problems. One person asked what would happen in an emergency 
where a load of logs was dumped on a highway and a carrier 
with a self-loader was called to assist but had no contract. 

RESPONSE: In regard to subcontracting the PSC does not 
agree that it is being eliminated so long as each person doing 
a regulated haul is certified as a Class E carrier. Insofar 
as each truck having to have authority, such is not a charac
teristic ol motor cJrrier regulation or the scheme of Class E 
regulation provided by statute. In regard to there being too 
many trucks, it is quite possible that it is a cause of indus
try problems. Concerning the emergency situation of an acci
dental dumping of logs, the PSC believes that the person 
called to retrieve the logs operates as a Class E carrier only 
after reaching the first reasonable point after the emergency 
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at which the logs can be transferred to the contracting carri
er or a new contract be made. 

~~14-• HARDL: ELLIS, hairman 

CERTIFIED TO THE SECRETARY OF STATE AUGUST 27, 1991. 

Reviewed By: 

Montana Administrative Register 

Robin A. McHugh /~ 
Chief Legal Counsel 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 46.10.314 
and 46.12.3402 pertaining to 
assignment of child support/ 
medical support rights 

NOTICE OF THE AMENDMENT OF 
RULES 46.10.314 AND 
46.12.3402 PERTAINING TO 
ASSIGNMENT OF CHILD 
SUPPORT/ MEDICAL SUPPORT 
RIGHTS 

TO: All Interested Persons 

1. on July 11, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.10.314 and 46.12.3402 pertaining to 
assignment of child support/medical support rights at page 1135 
of the 1991 Montana Administrative Register, issue number 13. 

2. The Department has amended Rules 46.10.314 and 
46.12.3402 as proposed. 

3. The Department has thoroughly considered all commen
tary received: 

COMMENT: It has been noted that the Department's statement of 
reasonable necessity was overly technical and difficult to 
understand. 

RESPONSE: This rule amendment is necessary to comply with 
section 1912 of the Social Security Act (42 usc 1396k) and 42 
CFR 435.604, which require recipients of Medicaid to assign 
their rights to medical support to the agency administering the 
Medicaid program and to cooperate in establishing paternity and 
obtaining medical support. The current rule requires persons 
receiving both cash assistance and Medicaid benefits under the 
Aid to Families with Dependent Children (AFDC) program to assign 
their rights to child support to the Department but imposes no 
requirement on persons receiving only Medicaid and not cash 
assistance through the AFDC Program. The amended rule requires 
recipients of AFDC-related Medicaid only benefits to assign 
their right to medical support to the Department and to 
cooperate in establishing paternity and obtaining medical 
support. 

D1recto 
tion 

certified to the secretary of State --~S~e~o~te~m~b~e~r~3~-------' 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.10.404 
pertaining to Title IV-A day 
care increase 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.404 PERTAINING 
TO TITLE IV-A DAY CARE 
INCREASE 

TO: All Interested Persons 

1. On July 25, 1991, the Department or Social and 
Rehabilitation services published notice of the proposed 
amendment of Rule 46.10.404 pertaining to Title IV-A day care 
increase at page 1206 of the 1991 Montana Administrative 
Register, issue number 14. 

2. The Department has amended the following Rule as 
proposed with the following changes: 

46.10.404 TITLE IV-A PAX CABE FOR CHILDREN OF RECIPIENTS 
IN TBA!NING OR IN NEEQ OF PRQTECI!VE SERVICES Subsections 

(1) through (2)(g) (ii) remain as proposed. 
('}h) Title IV-A day care is available 2D.l:l for care 

provided !ft ~ licensed or registered day care facilities eft±y 
or by a dav care proyider wbo is legally operating pursuant to 
Montana law as set forth in 52-2-703 !2lCal and Cbl and 52-2-
721111 Cal and Cbl. HCA. Title IV-A payments are available for 
in-home care furnished by a provider who is licensed or 
rggistered or is not required to be licensed or registered, 
including care provided ~ a oerson related to the child by 
blood or marriage. Hoyeyer. no payments shall be made to any 
person wbo is in the AFDC assistance unit for which care is 
being proyided OR WHOSE INCOME IS DEEMED TO THE ASSISTANCE UNIT 
(FOR EXAMPLE, A STEPPARENT). 

Subsection (2)(i) remains as proposed. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-211 and 53-4-716 MCA 

3. The Department has thoroughly considered all commen
tary received: 

CQMMENI: It has been noted that the proposed amendment would 
allow payments to a stepparent who is providing in-home care for 
a stepchild. 

RESPONSE: The Department is changing ARM 46.10.404(2) (h) to 
exclude payments to any person whose income is deemed to the 
assistance unit, such as a st~pparent. 4 

Df~~alcan~ Rehabilita
tion Services 

Certified to the Secretary of state _S~e~p~t~e~m~be~r~3~---------• 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.25.725, 46.25.726 and 
46.25.744 pertaining to 
general relief medical 
income and resources 

NOTICE OF THE AMENDMENT OF 
RULES 46.25.725, 46.25.726 
AND 46.25.744 PERTAINING TO 
GENERAL RELIEF MEDICAL 
INCOME AND RESOURCES 

TO: All Interested Persons 

1. on July 25, 1991 the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.25.725, 46.25.726 and 46.25.744 pertaining 
to general relief medical income and resources at page 1209 of 
the Montana Administrative Register, issue number 14. 

2. The Department has amended Rules 46.25.725, 46.25.726 
and 46.25.744 as proposed. 

3. The Department has thoroughly considered all commen
tary received: 

COMMENT: The Department's statement of reasonable necessity 
indicates that ARM 46.25.725 and 46.25.744 are being amended in 
order to incorporate into rule the Department's long-standing 
policy of disallowing depreciation as a deduction in computing 
self-employment income. A comment was received noting that the 
Department ought not to have any unwritten policies but should 
incorporate into the administrative rules all policies related 
to the determination of eligibility for General Relief 
Assistance. 

RESPONSE: The Department does not address in rule matters on 
which the statute is clear. The issue of depreciation was not 
previously addressed in the rules because it was felt that the 
statutory definition of income at 53-3-109(7), MCA, was 
sufficiently clear without further elucidation. The Department 
amended its rules to specifically state that there is no 
deduction for depreciation when it became apparent that there 
was confusion on this point. 

' ~--:proclal ~ RehabT'l ita-
tion Services 

Certified to the Secretary of State _s~e~p~t~e~m~b~e~r-3~----------' 1991. 
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VOLUME NO. 44 OPINION NO. 19 

SOLID WASTE - Issuance of revenue bonds payable from service 
charges assessed by joint solid waste management district; 
MONTANA CODE ANNOTATED - Section 7-13-233; 
MONTANA LAWS OF 1991 - Chapter 770, sections 12, 18, 22, 23. 

HELD: A joint solid waste management district may not issue 
revenue bonds payable from service charges placed on 
property tax notices to property owners and collected 
with property taxes. 

August 23, 1991 

Selden s. Frisbee 
Cut Bank City Attorney 
P.o. Box 1998 
Cut Bank MT 59427-1998 

Dear Mr. Frisbee: 

You have requested my opinion on a question which 
rephrased as follows: 

May a joint solid waste management district issue 
revenue bonds payable from service charges placed on 
property tax notices to property owners and collected 
with property taxes? 

have 

Senate Bill (hereinafter SB) 189, passed by the Montana 
Legislature during the 1991 session, revises the laws relating 
to refuse disposal districts. SB 189 changes the term "refuse 
disposal" district to "solid waste management" district and 
authori~es the creation of a solid waste management district by 
resolution of the county commissioners pursuant to the 
procedures outlined in Title 7, chapter 13, part 2 of the 
Montana Code Annotated, 1991 Mont. Laws, ch. 770. It 
additionally allows for the creation of joint districts made up 
of two or more counties for the purpose of providing solid waste 
management for those counties involved in the joint district. 
1991 Mont. Laws, ch. 770, S 18. 

Your question refers specifically to the issuance of revenue 
bonds payable from service charges assessed by a joint solid 
waste management district. Section 12 of SB 189 amends section 
7-13-233, MCA, and authori~es a solid waste management district 
to assess a service charge and to collect the amount of the 
service charge by either (1) causing the service charge to be 
placed on the property tax notices and collected with the 
property taxes or (2) establishing a separate system for 
collecting the service charges, allowing collection of the fees 
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than is provided for in the collection of 
1991 Mont. Laws, ch. 770, SS 12, 22. 

Section 23 of SB 189 authorizes a joint district to borrow money 
and to issue revenue bonds under the following conditions: 

(1) A joint district may borrow money for any purpose 
provided in [sections 17 through 26] and issue bonds, 
including refunding bonds, in a form and upon terms 
as it may determine, payable from any revenue of the 
joint district, including revenue from: 

(a) service charges authorized in [section 22) that 
are collected other than through tax notices and .1!. 
lien upon property; 

(b) grants or contributions from the state or federal 
government; or 

(c) other sources. 

( 2) The bonds may be issued by resolution of the 
joint district without an election and without any 
limitation of the amount, except that bonds may not 
be issued at any time if the total amount of principal 
and interest to become due in any year on the bonds 
and on any then-outstanding bonds for which revenue 
from the same source or sources is pledged exceeds the 
amount of the revenue to be received in that year as 
estimated in the resolution authorizing the issuance 
of the bonds. The board shall take all action 
necessary and possible to impose, maintain, and 
collect rates, charges, rentals, and taxes, if any are 
pledged, sufficient to make the revenue from the 
pledged source in a year at least equal to the amount 
of the principal and interest due in that year. 

(3) The bonds may be sold at public or private sale 
and may bear interest as provided in 17-5-102. Except 
as otherwise provided in [sections 17 through 26], 
bonds issued pursuant to (sections 17 through 26] by 
a joint district may be payable in principal and 
interest solely from revenues of the joint district 
and must state on their face the applicable 
limitations or restrictions regarding the source from 
which the principal and interest are payable. 

(5) For the security of any bond, the joint district 
may by resolution make and enter into any covenant, 
agreement, or indenture, The sums required from time 
to time to pay principal and interest and to create 
and maintain a reserve tor the bonds may be paid from 
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any revenue referred to in (sections 17 through 26] 
prior to the payment of current costs of operation and 
maintenance of the solid waste management system. 
[Emphasis added.) 

1991 Mont. Laws, ch. 770, § 23. 

Section 23 provides that a joint district may borrow money and 
issue revenue bonds for any purpose provided in sections 17 
through 26. Section 23(1) provides that the obligations and 
bonds are payable from any revenue of the joint district and 
then provides a nonexhaustive list of the particular kinds of 
revenue from which the bonds are payable. The language used in 
section 23(l)(a), however, is restrictive in nature. It 
provides that a district may use revenue from service charges 
authorized in section 22 that are collected other than through 
tax notices and a lien upon the property. 1991 Mont. Laws, ch. 
770, § 23( 1) (a). 

The fundamental rule of statutory construction is that the 
intention of the Legislature controls. S 1-2-102, MCA; Missoula 
~ounty ~American Asphalt, Inc., 216 Mont. 423, 426, 701 P.2d 
9 90, 992 ( 1985). The phrase "other than through tax notices and 
a lien upon the property" was intentionally added to section 
23(1)(a) by the Montana Legislature. See Free Conference 
committee on Senate Bill No. 189, Report No. 1, April 23, 1991. 
Even though section 23 contains language which initially 
indicates that the revenue bonds or other obligations are 
payable from~ revenue source, the effect of section 23(l)(a) 
is to specifically exclude as a revenue source those service 
charges which are collected through tax notices and a lien upon 
property. When general and particular provisions of a statute 
are inconsistent, the particular takes precedent over the 
general. City of Billings ~Smith, 158 Mont. 197, 211, 490 
P.2d 221, 229 (1971). 

Although section 23{1)(a) prohibits as a source of payment for 
revenue bonds those service charges that are collected through 
tax notices, there is no such prohibition on the use of service 
charges collected through other methods. As already noted, 
section 12 of SB 189 permits a waste management district to 
collect service charges by means other than by placing the 
charge on property tax notices. Such charges, if not paid, 
become delinquent and a lien on the property subject to the same 
penal ties and rate of interest as property taxes. There is 
nothing in SB 189 which suggests that service charges, other 
than those collected through property tax notices, may not be 
used as a source of payment for revenue bonds issued by the 
district. With respect to revenue from liens, pursuant to 
section 23(1)(a) of SB 189 the only revenue derived from a lien 
that may not be used for payment of revenue bonds is that which 
results from failure to pay service charges through property tax 
notices. 
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In light of the above discussion, it would appear that the 
intent of the Montana Legislature was to authorize a joint solid 
waste management district to issue revenue bonds, but to exclude 
those service charges which are collected through tax notices 
as a possible revenue source from which revenue bonds are 
payable. 

THEREFORE, IT IS MY OPINION: 

A joint solid waste management district may not issue 
revenue bonds payable from service charges placed on 
property tax notices to property owners and collected with 
property taxes. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 20 

ELECTIONS - Submission of ballot issue at primary election; 
INITIATIVE AND REFERENDUM Submission of ballot issue at 
primary election; 
MONTANA CODE ANNOTATED- Sections 13-1-101, 13-1-104, 13 ·1-107, 
13-27-104, 13-27-310(2), 13-27-311(1), 13-27-410(1); 
MONTANA CONSTITUTION - Article I I, section 2; Article I I I, 
section 6; Article XIV, sections 8, 9; 
OPINIONS Of THE ATTORNEY GENERAL - 39 Op. Att'y Gen. No. 50 
( 1 9 8 2 ) , 1 9 Op. At t ' y Gen . No. 4 12 ( 19 4 2 ) . 

l!ELD: A constitutional amendment proposed by initiative 
pursuant to Article X IV, section 9, of the Montana 
Constitution may be submitted to the voters at a 
regular statewide primary election. 

August 30, 1991 

The Honorable Mike Cooney 
Secretary of Slate 
State Capitol 
Helena MT 59620 

Dear Mr. Cooney: 

You have requested my opinion on the following question: 

May an initiative for a constitutional amendment be 
submitted to the voters at a statewide primary 
election? 

Your inquiry •>rises out of the presentation by the Montana 
Shooting Sports Association of an initiative petition which 
would amend the Montana Constitution to guarantee individuals 
a right to hunt game animals. The Association has requested 
that the petition be processed in time for the measure to be 
placed on the ballot for the statewide primary election to be 
held in June 1992. 

By adoption of the 1972 Montana Constitution, the people of 
Montana "reserved unto themselves the exclusive right of 
governing themselves, and to alter or abolish the constitution 
whenever they deemed it necessary." State !tJi rel. Montanans for 
the Preservation of. Citizens' Rights y_,_ Waltermire, 231 Mont. 
406, 412, 757 P.2d 746, 750 (1988); 1972 Mont. Canst. Art. II, 
S 2. Amendment of the Constitution by initiative is expressly 
permitted by Article XIV, section 9, which provides: 

(1) The people may also propose constitutional 
amendments by initiative. Petitions including the 
full text of the proposed amendment shall be signed 
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by at least ten percent of the qualified electors of 
the state. That number shall include at least ten 
percent of the qualified electors in each of two
fifths of the legislative districts. 

(2) The petitions shall be filed with the secretary 
of state. If the petitions are found to have been 
signed by the required number of electors, the 
secretary of state shall cause the amendment to be 
published as provided by law twice each month for two 
months previous to the next regular state-wide 
election. 

(3) At that election, the proposed amendment shall 
be submitted to the qualified electors for approval 
or rejection. If approved by a majority voting 
thereon, it shall become a part of the constitution 
effective the first day of July following its 
approval, unless the amendment provides otherwise. 
[Emphasis added.] 

Resolution of your inquiry turns on the meaning of "next regular 
state-wide election" as used in section 9(2) of Article XIV. 

When construing a provision of the constitution, the same rules 
used in statutory construction are applied. Keller ~ Smith, 
170 Mont. 399, 404, 553 P.2d 1002, 1006 (1976). In either case, 
the intent of the framers is controlling. M.,. at 405. "Such 
intent shall first be determined from the plain meaning of the 
words used, if possible, and if the intent can be so determined, 
the courts may not go further and apply any other means of 
interpretation." M.,. In construing statutes or constitutional 
provisions, words employed should be given such meaning as is 
required by the context, and as is necessary to give effect to 
the purpose of the provision. In re Shun T..,_ Takahaski • s Estate, 
113 Mont. 490, 129 P.2d 217, 220 (1942). Finally, 
"[l)egislative intent must be ascertained from an examination 
of all of the statutes on one subject matter as a whole, not 
just the wording of one particular section." 39 Op. Att'y Gen. 
No. 50 at 193 (1982) (quoting Vita-Rich Dairy Inc.~ Department 
of Business Regulation, 170 Mont. 341, 533 P.2d 980, 984 
( 1976)). 

The term "regular state-wide election," as used in Article XIV 
of the Montana Constitution, has not been interpreted by the 
Supreme Court of Montana. See Marbut~ §ecretary of State, 231 
Mont. 131, 752 P.2d 148, 151 (1988) (expressing "no opinion" as 
to whether "regular state-wide election" includes a statewide 
primary). The meaning of "regular election" has, however, been 
analyzed by the courts of many other states. Generally 
speaking, "[a] regular election is an election which recurs at 
stated intervals as fixed by law." Rabb ~City of Tacoma, 175 
Wash. 580, 28 P.2d 327, 332 (1933). "The word regular means 
conformable to an established rule, law, or principle, and the 
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exact literal signification (sic] of the phrase 'next regular 
election,' is the next election held conformable to established 
rule or law." State ~ rel. Watson y_,_ Cobb, 2 Kan. 32, 54 
( 1863). 

As applied to elections, "regular" is often used interchangeably 
with "general," both as distinguished from a "special" election. 
See 25 Am. Jur. 2d Elections S 3, at 692 ( 1966). "Any election 
which is not regularly held for the election of officers, or for 
some other purpose which shall come before the electors at 
regular fixed intervals, is necessarily a special election." 
Robb, 28 P.2d at 332. 

Some courts have found that the term "regular election" does not 
embrace a primary election. For example, in People y_,_ Holzman, 
5 Ill. 2d 405, 125 N.E.2d 498 (1955), the Supreme Court of 
Illinois found that a primary election for the nomination of 
candidates of mayor, city clerk and city treasurer, and at which 
aldermen were elected tor their individual wards, was not a 
"regular municipal, judicial or other general election" as 
required by statute. The court first concluded that insofar as 
the election pertained to the selection of nominees for 
particular offices, it clearly was a primary election as 
distinguished from a general election. "It 'is an election only 
in the qualified sense that it is moulded, in general, on the 
plan of an election and is conducted as an election is 
conducted, but for the purpose, only, of selecting candidates 
of a political party, with the right in no one else to 
participate therein."' IQ_._, 125 N.E.2d at 499-500 (citation 
omitted). 

The court further found that the selection of aldermen in 
particular districts did not transform the election into the 
"regular municipal" or "other general" election contemplated by 
the statute. The court reasoned: 

[In determining whether an election is special or 
general, r]egard must be had to subject-matter as well 
as the date of election .... (I]f an election occurs 
throughout the state uniformly by direct operation of 
law, it is a general election. On the other hand, if 
it depends upon the employment of some special 
preliminary proceeding peculiar to the process which 
may or may not occur, and the election is applicable 
only to a restricted area, less than the whole state, 
it is a special election. 

1~ at 500 (quoting Norton y_,_ Coos County, 113 Or. 618, 233 P. 
864, 866 (1925)). Because the election of aldermen was confined 
to their respective wards, the election was found to be a local 
election which did not meet the definition of "regular" or 
"general." lQ_._ 
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Distinguishing between a "primary" and a "regular" election, the 
Supreme Court of North Carolina has held: 

There is a well defined distinction between a primary 
election and a regular election "A primary 
election is a means provided by law whereby members 
of a political party select by ballot candidates or 
nominees for office; whereas a regular election is a 
means whereby officers are elected and public offices 
are filled according to established rules of law. In 
short, a primary election is merely a mode of choosing 
candidates of political parties, where as (sic] a 
regular election is the final choice of the entire 
electorate." 

Ponder L.. Joslin, 262 N.C. 496, 138 S.E.2d 143, 148 (1964) 
(quoting ~ L.. Lenoir County, 236 N.C. 620, 73 S.E.2d 913, 
919 (1953) (construing meaning of "regular election for county 
officers•·)). 

The Supreme Court of Michigan also has followed this rationale, 
holding that the submission at a primary election of a city 
charter amendment proposed by initiative petition rendered the 
election null and void where the statute required submission to 
the voters at a "regular municipal or State election." Millarg 
ex rel. Reuter y_,_ City of~ City, 334 Mich. 514, 54 N.W.2d 635 
( 1952). "A primary election is not a regular election in any 
sense of the term. [A] primary election is merely the 
selection of candidates for office by the members of a political 
party in a manner having the form of an election. •· I.Q_,_, 54 
N.W.2d at 636. 

This line of cases reflects the principle that a primary 
election is not an election in the true sense of the word, 
because primaries were unknown at common law and derived from 
the traditional party nominating conventions and caucuses. 
Therefore, the rationale for excluding "primary" from the 
meaning of "election" is based on the fact that an election is 
historically understood as the final act of the voters in 
casting their ballots at the polls for the election of public 
officers. See, ~. In~ Jamestown~ Law, 43 R.I. 421, 
112 A. 900, 901 (1921); Walton Y:. Olson, 40 N.D. 571, 170 N.W. 
107, 109-10 (1918); Opinion of the Justices, 295 A.2d 718, 720-
21 (Del. 1972); Davis y_,_ Delahanty, 551 S.W.2d 227, 229 (Ky. 
1977); Wagner y_,_ Gray, 74 So. 2d 89, 91 (Fla. 1954). Accord 
Op. Att'y Gen. No. 83~149 (Ky. 1983); Qp. Att'y Gen. Mar. 17, 
1982 (S.C. 1982). 

"Whether primary elections are within the intent and 
meaning of the term 'election,' as used in the 
constitutional and statutory provisions, often 
depends on the manner in which the term is used and 
the purpose of the provisions, and also on the factor 
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of whether primary elections were in existence at the 
time the provisions were adopted or enacted." 

kQ~ ~Peters, 208 Ga. 498, 67 s.E.2d 579, 583 (1951) (quoting 
29 C.J.S. Elections§ 112, at 150 (1965)). Thus, it has been 
held that primary elections could not have been intended within 
the meaning of constitutional provisions regarding elections 
where primaries were not in existence at the time the 
constitution was adopted. State ~- rel, Mill~£ ~ O'Malle~, 
342 Mo. 641, 117 s.w.2d 319, 322 (1938). 

On the other hand, the United States Supreme Court has held 
that, to the extent a state "has made the primary an integral 
part of the procedure of choice, or where in fact the primary 
effectively controls the choice, ·• constitutional rights 
regarding voting are equally applicable to primary elections as 
to general elections. United States ~Classic, 313 u.s. 299, 
318 (1941). Applying this rationale, courts have held that 
"[p]rimary election laws and laws governing general elections 
are so interwoven that together they comprise the election 
machinery of the state, and the rights, duties, privileges, and 
powers granted or imposed by one are equivalent to those granted 
or imposed by the other, in so far as the processes of the 
courts may be invoked to enforce or protect them." State ex 
rel. Merril..!. ~Gerow, 79 Fla. 804, 85 So. 144, 146 (1920). 

A number of courts have held that a primary election is included 
within the term "regular" or "general" election. In O'Connor 
Y..:.. ~~ior Court, City and County of San Francisco, 90 Cal. 
App. 3d 107, 153 Cal. Rptr. 306, 309 (1979), the court found 
that submission of a proposition at a statewide primary election 
was proper where the statute allowed submission "at a regular 
election, or a special election ... called ... for the purpose 
of voting on a proposition." Because a "regular election" was 
defined as "an election, the specific time for the holding of 
which is prescribed by law," the court held that a direct 
primary constituted a regular election. 1.1.,. Likewise, the 
court in Dysart ~ ~liY of ~ Louis, 321 Mo. 514, 11 S.W.2d 
1045, 1052 ( 1928), held that a primary could not be 
distinguished from any other regular or general election 
prescribed by law, since "a special election is one called for 
a special purpose, not one fixed by law to occur at regular 
intervals." 

The Supreme Court of Oregon has held that where a primary 
election was required by law to be held biennially on a 
particular date, the primary election was a general election at 
which a proposition for the issuance of county bonds could be 
submitted. Taylor~ Multnomah county, 119 or. 123, 248 P. 167, 
168 (1926). A like result was reached by the Supreme Court of 
Nebraska, which held that a statewide primary election 
constituted a ''general election" within the meaning of state law 
for the submission of bonds. 
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The state~wide primary is part of the election system 
of Nebraska and is commonly understood to be a general 
election. The general law, operating automatically 
as to time, fixes the date of the state-wide primary 
without any other intervening cause. The public 
interest in the nomination of candidates for office 
is an inducement to the exercise of the elective 
franchise. 

State ex rel. City of Lincoln~ Marsh, 107 Neb. 607, 187 N.W. 
88 (1922). 

Prior to adoption of the 1972 Montana Constitution, the Montana 
supreme Court construed on several occasions the meaning of the 
phrase •general election" as used in the 1889 Constitution. In 
State ~ rel. Diederichs ~ State Highway 9ommission, 89 Mont. 
205, 296 P. 1033 (1931), the court construed the meaning of the 
constitutional provision requiring submission of any debt or 
liability exceeding $100,000 to the people "at a general 
election." 1889 Mont. Canst. Art. XIII, S 2. The court held: 
"We think, considering the subject matter of the section, the 
term 'general election' does not mean necessarily the general 
biennial election. . . . We think the 'general election' named 
means a state-wide election at which all the people entitled to 
vote may vote upon a question affecting them as a whole." IQ.,_, 
296 P. at 1036. 

Following Diederichs, the court stated in Arps ~ state Highway 
Commission, 90 Mont. 152, 300 P. 549, 553-54 (1931), 

that a general election "is one that regularly recurs 
in each election precinct of the state on a day 
designated by law for the selection of officers, or 
is held in such entire terri tory pursuant to an 
enactment specifying a single day for the ratification 
or rejection of one or more measures submitted to the 
people by the Legislative Assembly, and not for the 
election of any officer, ... for the election having 
been simultaneously held in every voting precinct of 
the state conclusively establishes the fact that the 
election was 'general,' and not 'special,' which 
latter term ... would appear to mean an election held 
in only a subdivision or a part of the state." 

(quoting Bethune~ Funk, 85 or. 246, 166 P. 931, 932 (1917)). 
Accord Pioneer Motors ~ State Highway Commission, 118 Mont. 
333, 165 P.2d 796, BOO (1946). 

In addition, one of my predecessors in office held expressly 
that the term •next regular election" used in a statute 
concerning the adoption of a county manager form of government 
included the next primary nominating election. 19 Op. Att'y 
Gen. No. 412 at 696 (1942). The opinion relied on the 
conclusion that "(a) regular election is an election recurring 
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at stated times, fixed by law; while a special election is one 
arising from some exigency outside the usual routine." lQ_,_ 
Since the date of primary elections was established by law, the 
opinion concluded that the primary constituted a regular 
election within the meaning of the statute. ~~ 

With these authorities as a backdrop, I turn to the language in 
question. Article XIV, section 9, is unique in its use of the 
term ''next regular state~wide election." Of the two other 
constitutional provisions that pertain to submission of ballot 
issues by initiative or referendum, both refer to the ''general 
election." Se~ Mont. Const. Art. III, S 6; Art. XIV, S B. The 
constitution includes several other references to the "general 
election," ~ .• ~· Mont. Canst. Art. III, S 7; Art. V, S 4; 
Art. VI, S 2; Art. VI, S 6. It cannot be said that the framers 
did not contemplate the occurrence of primary elections. 
Article IV, pertaining to suffrage and elections, refers to 
"elections," with no distinction between or definition of 
primary and general elections. Article VI, section 2, expressly 
refers to primary elections in its discussion of the election 
of governor and lieutenant governor. 

The statutes that flesh out these constitutional provisions are 
noteworthy in interpreting the meaning of "election." Although 
legislative determination of constitutional intent is not 
binding in the construction of constitutional provisions, it is 
entitled to some deference. Keller ~ Smith, supra, 553 P.2d 
at 1007. See ~lso Davis ~ City of Berkeley, 51 Cal. 3d 227, 
794 P.2d 897, 906 (1990). Section 13-1-101, MCA, includes the 
following definitions: 

( 4) "Election" means a general, special, or primary 
election held pursuant to the requirements of state 
law, regardless of the time and/or purpose. 

( 8) "General election" means an election held for the 
election of public officers throughout the state at 
times specified by law, For ballot issues 
required by Article III, section 6, or Article XIV, 
section 8, of the Montana constitution to be submitted 
by the legislature to the electors at a general 
election, "general election" means an election held 
at the time provided in 13-1-104(1). 

'Although the supreme court of Montana has not interpreted the 
meaning of "regular election," it noted in Montanans for th~ 
Preservation of Citize~ Rights ~ Waltermire, supra, 231 Mont. 
at 409, 757 P.2d at 748, that the district court had concluded that 
the "next regular state-wide election" contemplated by Article XIV, 
section 9, of the Montana constitution included a· state-wide 
primary election. 
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( 10) ''Issue" or "ballot issue" means a proposal 
submitted to the people at an election for their 
approval or rejection, including but not limited to 
initiatives, referenda, proposed constitutional 
amendments, recall questions, school levy questions, 
bond issue questions, or a ballot question .... 

( 14) "Primary" or "primary election" means an election 
held throughout the state to nominate candidates for 
public office at times specified by law(.] 

(17) "Special election" means an election other than 
a statutorily scheduled primary or general election 
held at any time for any purpose provided by law. It 
may be held in conjunction with a statutorily 
scheduled election. 

There is no statutory definition of "regular election." 

The times for holding statewide general and primary elections 
are specified by law. SS 13-1-104, 13-1-107, MCA. The 
provisions regarding initiative and referendum procedures do not 
refer to either a general or a primary election, but simply use 
a phrase such as "election at which they are to be voted upon 
by the people."' See SS 13-27-104, 13-27-310(2), 13-27-311(1), 
13-27-410(1), MCA. 

of most importance to the resolution of your inquiry are the 
definitions of "general election" and "special election." In 
particular, elections on constitutional amendments submitted 
pursuant to Article XIV, section 9, are specifically excluded 
from the definition of "general election." S 13-1-101(8), MCA. 
Additionally, primary elections are specifically excluded from 
the definition of "special election." S 13-1-101(17), MCA. 

Finally, the framers of the constitution obviously were aware 
of the existence of primary elections when Article XIV, section 
9, was drafted. As noted, the constitution expressly refers to 
primary elections on at least one occasion. Further, state law 
at the time the 1972 constitution was drafted provided for the 

'Likewise, although section 13-27-207, MeA, refers to the 
"general" election, I do not find that section controlling in light 
of other constitutional and statutory provisions, particularly 
since it is intended to be only an example of the form for a 
petition for a constitutional amendment. 
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regular holding of primary elections at specified times. See 
S 23-3301, R.C.M. 1947 (1969). 

Viewing the language of Article XIV, section 9, in the context 
of other constitutional provisions, and giving due deference to 
the interpretation reflected in subsequent legislation, the 
conclusion is evident that the framers intended the phrase "next 
regular state-wide election" to be given a different meaning 
than "general election." Applying the ordinary definition of 
"regular, ,.J I conclude that "regular state-wide election" 
encompasses the statewide primary election held biennially as 
required by law. This conclusion is bolstered by the broad 
interpretation given by the Montana Supreme Court to 1 ike 
provisions of law. Arps, supra. 

find the contrary authorities unpersuasive in view of the 
unique wording of the Montana Constitution. Unlike the 
provisions of other states' constitutions, in which "election" 
is used with no frame of reference, Montana's constitution 
expressly recognizes the existence of primary elections and was 
written during a time when primaries had become well 
established. Where the framers used the term "general election" 
in other provisions, including the immediately preceding section 
concerning constitutional amendments proposed by the 
Legislature, their choice of a different term in section 9 
carries considerable weight in my determination. 

Montana law allows the Secretary of State to certify that a 
primary election is unnecessary for a party which does not have 
candidates for more than half of the offices on the ballot if 
no more than one candidate files for nomination by that party 
for any office on the ballot. S 13-10-209(2), MCA. This does 
not affect the fact that the statewide primary is prescribed by 
law to occur at regular intervals. Further, section 13-10-
209(4), MCA, expressly provides for the printing of ballot 
issues on primary ballots, and permits the printing of a 
separate ballot or the printing of the ballot issue on the 
nonpartisan ballot.' Accordingly, nothing in section 13-10-
209, MCA, affects my conclusion that the primary is a regular 
election. 

You suggest that public policy concerns counsel a different 
conclusion. In particular, a ballot issue proposing to amend 
the constitution is of major significance to the state and 
should be submitted to the voters at a time when it is likely 
to receive the most voter attention. You point out that voter 

'see 19 op. Att'y Gen. No. 412 at 696 (1942), supra. 

'section 13-14-115, MCA, which allows the governing body of a 
political subdivision to determine that a nonpartisan primary 
election need not be held, has no application here since it does 
not authorize the cancellation of a statewide primary election. 
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turnout is much lower during the primary elections, and 
therefore that not as many voters will take the opportunity to 
vote on a ballot issue submitted at a primary. 

Although that concern and other policy considerations you have 
presented are unmistaken1y worthy of consideration if and when 
the constitutional and statutory provisions circumscribing this 
question are ever reviewed in the future, I am obliged at this 
moment to construe those provisions as I find them and not as 
I may prefer them to be. White y_,_ Whit~, 195 Mont. 470, 636 
P.2d 844, 846 (1961). "In determining the public policy of this 
state, legislative enactments must yield to constitutional 
provisions, and judicial decisions must recognize and yie .. to 
constitutional provisions and legislative enactments. '~ 

Judicial decisions are a superior repository of statements about 
public policy only in the absence of constitutional and vaf(p 
legislative declarations." First Bank (N.A.)-Billings y_,_ 
Transamerica, 209 Mont. 93, 679 P.2d 1217, 1219 (1984). I find 
the constitutional and statutory provisions sufficiently clear 
in expressing the public policy of the state. 

THEREFORE, IT IS MY OPINION: 

A constitutional amendment proposed by initiative pursuant 
to Article XIV, section 9, of the Montana Constitution may 
be submitted to the voters at a regular statewide primary 
election. 

Sincerely, 

7~Q..J_ 
MARC RACICOT 
Attorney General 
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DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

* * * * * 
IN THE MATTER of the Application UTILITY DIVISION 
Of the MONTANA POWER COMPANY for 
Authority to Establish New Rates DOCKET NO. 90.1.1 
Required to Implement its Gas 
Transportation Plan. DECLARATORY RULING 

Introduction 

1. Petitioncor Montana Oil and Gas Association (Petition
er or MOGA) filed a petition with the Montana Public Service 
Commission (Commission) for a declaratory ruling in this Dock
et on April 3, 1990. Assuming that the Commission grants Mon
tilna Power Company's request to implement gas transportation, 
MOGA questions whether §§ 69-3-101 and 69-3-102, MCA, would ap
ply to members of the association selling gas to selected in
dustrial end-users while using facilities owned by Montana Pow
er Company (MPC) to transport the gas. MOGA requests a ruling 
on whether its members, independent gas producers, would come 
under the supervision and regulation of the Commission as pub
lic utilities for sales relying upon gas transportation facili
t ics owne<l by MPC. 

2. On April 10, 1990 the Commission issued a Notice of 
Petition for Declaratory Ruling and served copies upon the 
intervenors and interested persons to the Docket. Timely com
ments to the Petition were filed by MPC, Montana Consumer Coun
sel (MCC) and Montana-Dakota Utilities Co. (MDU). 

The Question Presented 

3. P<,ti tioner poses the following question based upon a 
prospective and unknown outcome in Docket No. 90.1.1. 

4. Would the sale of gas by MOGA's gas-producer members 
to (a) noncore industrial end-users formerly purchasing gas 
from MPC or (b) local distribution companies utilizing the 
transportation facilities of MPC constitute the gas-producers 
as "public utilities" under Montana statutes and PSC rules, 
where Petitioner does not hold itself out to the public in gen
eral as a supplier of natural gas? 

Facts Presented 

5. MPC in Docket No. 90 ,1. 1 has applied for authority 
to establish rates for gas transportation. Independent gas
producers would have the right to use MPC' s system to trans
port gas to customers, possibly including some of MPC's 
present customers. If so, independent producers represented 
by MOGA would be competing with MPC for sales of natural gas, 

6. If the Commission were to determine, based upon 
these assumed facts, that selling gas on a selective basis 
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would constitute independent producers as "public utilities," 
then MOGA's members would not sell their gas in this market. 
MOGA docs not want a long-term commitment to sell gas at a reg
ulated price. 

Applicable Law 

7. Petitioner seeks a ruling that independent gas pro
ducers selling gas to former MPC customers, and transporting 
the gas on MPC transportation facilities would not be "public 
utilities" subject to the jurisdiction of the Public Service 
Commission, pursuant to §§ 69-3-101 and 69-3-102, MC/\. 'l'he 
text of these statutes follows: 

69-3-101. Meaning of term "public util
ity". (1) The term "public utility", 
within the meaning of this chapter, shall 
embrace every corporation, both public and 
private, company, individual, association 
of individuals, their lessees, trustees, 
or receivers appointed by any court, what
soever, that now or hereafter may own, op
erate, or control any plant or equipment, 
any part of a plant or equipment, or any 
water right within the state for the pro
duction, delivery, or furnishing for or to 
other persons, firms, associations, or cor~ 
porations, private or municipal: 

cy; 

(a) heat; 
(b) street-railway service; 
(c) light; 
(d) power in any form or by any agen-

(e) except as provided in chapter 7, 
water for business, manufacturing, house
hold use, or sewerage service, whether 
within the limits of municipalities, 
towns, and villages or elsewhere; 

(f) regulated telecommunications ser-
vice. 

(2) The term "public utility" does 
not include: 

(a) privately owned and operated wa
ter, sewer, or combination systems that do 
not serve the public; 

(b) county or consolidated city and 
county water or sewer districts as defined 
in Title 7, chapter 13, parts 22 and 23; or 

(c) a person exempted from regula
tion as a public utility as provided in 
69-3-111. 

69-3-102. supervision and regulation 
of public utili ties. The commission is 
hereby invested with full power of supervi-
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sion, r~gulation, and control of such pub
lic utilities, subject to the provisions 
of this chapter and to the exclusion of 
the jurisdiction, regulation, and control 
of such utilitjes by any municipality, 
town, or village. 

Summary of Comments 

B. Montana Power Company. MPC filed a Brief in Sup
port of Pet1tioner's Motion for Declaratory Ruling. MPC main
tains that the transactions as proposed by MOGA do not result 
in a public utility status for the sellers. The sellers do 
not intend, and in fact do not have the resources, to serve 
the general public. The sellers simply will find a limited 
number of customers and contract with them based on market 
price, demand, location and load shape. 

9. Further, MPC asserts that independent gas producers 
would not have "public utility" status because production of 
gas is not monopolistic. Regulation of natural monopolies de
veloped as a substitute for competition, in order to achieve 
lower costs through economies of scale. The "natural monopo
ly" under this scenario is the gas transportation "because of 
the economies of scale inherent in providing pipelines and dis
tribution systems to the general public." By contrast, the 
sale of natural gas by producers is naturally competitive, as 
recognized by the federal government in its deregulation of 
wellhead prices and removal of Federal Energy Regulatory Com
mission (FERC) jurisdiction over prices for new gas supplies. 
F'ERC in Order No. 436, Docket No. RMBS-1-000 (Parts A-D). 
Therefore, MPC believes the Commission should gr.,nt the peti
tion and rule that MOGA's "proposed business" is not a public 
utility. 

10. Montana Consumer Counsel. MCC questions whether 
MOGA has standlng to file for a declaratory ruling as an asso
ciation of independent gas and oil producers. The association 
would not itself be subject to, or exempt from, regulation. 
Declaratory rulings must be binding between the agency and the 
Petitioner concerning the facts set forth in the petition. 
ARM 1. 3. 22 9. MCC questions further, whether MOGA has set 
forth sufficient facts to show how MOGA and not its members 
will be affected by a ruling. 

11, MCC also questions what bearing Commission approval 
of MPC' s proposed transportation plan in Docket No. 90 .1.1 
would have upon the regulatory status of the independent gas 
producers. "If they cease selling to the gas utility and be
gin selling to end-users using the Montana Power system to de
liver gas to those end-users they are no more or less a public 
utility than before." MCC Comments, pp. 2-3. A declaratory 
ruling would be unnecessary if the producer members remain sim
ply producer/sellers. 

12. MCC recommends a Commission denial of the requested 
ruling, or alternatively, establishment of a factual record be
fore ruling. 

Montana Administrative Register 17-9/12/91 



-1754-

13. Montana-Dakota Utilities Co. MDU is a public util
ity providing gas and electric service within four states, in
cluding eastern Montana. Only MPC sells more natural gas at 
retail in Montana. MDU already has flexible gas transporta
tion rates approved by the Commission. Some MDU customers now 
purchase natural gas in the field which is transported on MDU 
facilities. 

14. MDU maintains that the key component to public utili
ty status of a seller of natural gas is whether the seller de
livers the product to the end user on facilities the sPller 
owns, operates or controls. 

Discussion and Analysis 

15. In their analyses, MPC, MCC and MDU generally ag~ee 
that MOGA's members would not become "public utilities" s1m
ply by selling natural gas and delivering the product on gas 
transportation facilities owned, operated ~nd controlled by 
MPC. MPC recommends, therefore, that the Commission grant 
MOGA's Petition. Paradoxically, MCC and MDU conclude that the 
Commission should not grant the declaratory relief request
ed. Alternatively-,--MCC states that the Commission should 
first establish a factual record on which to base a declara
tory ruling. 

16. MOGA contends that pursuant to Lockwood Water Users 
Association v. Anderson, 168 Mont. 303, 542 P.2d 1217 (1975), 
Peti t1oner would not be a public utility. MDU contends that 
Lockwood does not apply to the hypothetical situation out
lined by MOGA. The Lockwood Water Users Association was a non
profit association formed to provide water to members of the 
association. In Lockwood the court found that an entity 
serving itself does not come under the definition of a public 
utility. (After Lockwood, the Legislature amended 
§ 69-3-101, MCA, to clar1fy that the term "public utility" 
does not include privately owned water and/or sewer systems 
that do not serve the public.) In Lockwood the association 
also contracted to furnish water to Anderson, a trailer court 
developer, on a contract limited to 60 trailer hook-ups. 

17. The court •in Lockwood concluded that the users as
sociation was not a public utility in supplying water to its 
members on a nonprofit basis through contractual agreements. 
Lockwood, 168 Mont. at 310. Lockwood does not stand for 
the principle asserted by Petitioner that any contractual 
agreements with selected individuals automatically preclude a 
public utility status. Petitioner's proposed facts are not 
analogous to those in Lockwood. MOGA is not a nonprofit us
ers association providing service (e.g. water or natural gas) 
to itself; it is an association of producers and sellers of 
natural gas. MOGA's members, and not the association itself. 
propose to enter into contracts to provide natural gas. MDU 
is correct that Lockwood does not apply to the facts pro
posed by MOGA. 

lB. Both MCC and MDU point out that the Commission has 
not previously regulated these indep.-,ndent gas producers as 
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public utilities. According to MCC a declaratory ruling is un
necessary as long as the producer members continue to act like 
producers. MDU states that the determinative factor is wheth
er the producer delivers gas to the end user. MDU cites 
Gallatin Natural Gas Company v. Public Service Commission, 
79 Mont. 269, 279-280, 256 P. 373 (1927), which determined the 
following question on appeal to be critical: "(d]oes (Galla
tin Natural Gas Company) own o erate or control the lant or 
equipment of the Billings Gas Company for the de 1very of or 
for furnishing, for or to other persons, heat, light or pow
er?'' (Emphasis added.) The Commission has not regulated nat
ural gas producers for the production and sale of gas, not
withstanding the appearance of the term "production" in connec
tion with "delivery" and "furnishing" in § 69-3-101, MCA. 
(See 'I 20 following.) The operative words are "delivery of" 
ana-"furnishing, for or to other persons." Further determina
tive of public utility status, the natural gas producer must 
"own, operate, or control the plant and equipment" used to de
liver or furnish the natural gas to the end-user, to be a "pub
lic utility." § 69-3-101, MCA. 

19. Production and sale of natural gas, without the ser
vice component of furnishing or delivery on pipeline facili
ties owned, operated or controlled by the producer, has not 
been regulated by the Commission. The United States supreme 
Court commented as follows: 

Producers of natural gas cannot usefully 
be classed as public utilities. They en
joy no franchises or guaranteed areas of 
service. They are intensely competitive 
vendors of a wasting commodity they have 
acquired only by costly and often 
unrewarded search. Their unit costs may 
rise or decline with the vagaries of for
tunc. Permian Basin Area Rate Cases, 
390 u.s. 755, 756-57 11968). 

20. "'Production" of natural gas for sale as a commodity 
does not tnean the same as the term "production" in conjunction 
with "delivery" and "furnishing" in S 69-3-101, MCA. Under 
the statute, "production" implies the service component of pro
ducing "heat," "light," or "power" for other persons. Produc
ers of natural gas, however, are in the business of selling 
their product to others who make arrangements for delivery, 
furnishing and production of heat, power and light. Omission 
of the term "production" in Gallatin Natural Gas Company, 
with subsequent emphasis upon "delivery" and "furnishing," sug
gests that "production" in § 69-3-101, MCA, is subsumed under 
the classification of service, i.e., the act of providing 
to others on a system under the control of the utility. Con
gress reserved to the states the power to regulate the produc
tion and gathering of natural gas. Northwest Pipeline v. 
F,E,R.C., 905 F.2d 1404, 1407 (lOth Cir. 1990), However, in 
regulating rates and service, this state Commission has not 
regulated the production of natural gas or the sale of this 
commodity, without the component of service, that is, transpor-
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tation to and/or distribution to the consumer ( s) or purchas-
ers. 

21. Petitioner and MPC incorrectly focus upon the issue 
of limiting service on a contractual basis as the deciding fac
tor in a public utility determination. Section 69-3-101, MCA, 
pr,pvides that a "public utility," pursuant to Title 69;" Cl;)ap
ter 3 1 

shal! embrace every corporation, ... compa
ny, individual, association ... , their les
sees, trustees, or receivers ... that ... 
own, operate, or control any plant or 
equipment, any part of a plant or equip
ment . . . within the state for the produc
tion, deli very, or furnishing for or to 
other persons, firms, associations, or cor
porations (a) heat; (c) light; 
[or] (d) power in any form or by any agen-
cy[; J •••• 

Pursuant to this definition an entity may be a public utility 
if it provides service to only one person other than itself or 
its members on facilities owned, controlled or operated wholly 
or in part by the entity selling the commodity. 

DECLARATORY RULING 

1. An entity undertakes public utility service subject 
to Commission regulation if it engages in activity within the 
meaning of § 69-3-101, MCA. If the entity owns, operates or 
controls plant or equipment, or a part of such facilities, in 
order to provide (produce for, furnish for or deliver to) oth
ers heat, light or power in any form, then it is providing pub
lic utility service. There are two key elements to public 
utility status under this definition: (lJ the entity owns, op
erates or controls the facilities; and (2) the facilities are 
used to provide service to someone other than the entity. 

2. If the independent gas producer does not own, oper
ate or control the delivery facilities or engage in furnishing 
or delivering the natural gas to the purchaser(s), it will not 
be subject to Commission regulation under § 69-3-102, MCA, for 
a sale of natural gas. Therefore, if it sells the gas to be 
delivered on the facilities of another (e.g., MPC), it will 
not come under the definition of "public utility" in 
§ 69-3-101, MCA, provided that it does not operate or control 
these facilities by some sort of agreement with the owner of 
the facilities. 

3. If producer/sellers continue to act like produc
er/sellers, their nonregulated status should remain the same. 
A producer/seller engaging in its traditional function of pro
ducing and selling gas in the field has not been regulated as 
a public utility, without engaging in the business of delivery 
to the end-user. The quantity is immaterial, provided that 
the sale is made in the field and the producer/seller has no 
control over any service component of deli very. Whether the 
sale is to one customer or a limited number of customers, as 
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opposed to "the public in general," is also immaterial to a de
termination of public utility status. A producer may poten
tially be subject to regulation for a contractual agreement to 
sell to one other entity, if the producer owns, operates or 
controls facilities and engages in delivery of the gas to the 
end-user/purchaser. Whether the agreement involves public ser
vice and dedication of property to the use of even one member 
of the public would be a question of fact. 

4. Tn conclusion, if the natural gas producers are mere
ly selling thc'ir commodity and not engaqing in service and de
livery to the end-user, then they should not come within the 
definition of "public utility" in § 69-3-101, MCA, nor be sub
ject to Commission regulation pursuant to § 69-3-102, MCA. 
Their continued unregulated status based upon use of transpor
tation/delivery facilities they do not own requires that they 
also do not operate or control these facilities or the deliv
ery of their product. 

Done and D.::~ ted this 6th d<~y of August, 1991 by a vote of 
5-0. 
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION 

(SEAL) 

NOTE: 

ommissioner 

Any interested party may request that the Commission 
reconsider this decision. A motion to reconsider 
must be filed within ten (10) days. See ARM 
38.2.4806. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE COPE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana IARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register IMAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1991. 
This table includes those rules adopted during the period 
July 1, 1991 through September 30, 1991 and any proposed rule 
action that is pending during the past 6 month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1991, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1991 Montana Administrative Register. 

ADMINISTRATION. Department of. Title 2 

2.21.306 and other rules Work Cite Closure During A 
Localized Disaster or Emergency, p. 2209, 994 

2.21.1801 and other rules -Leave Administration for Salaried 
Employees, p. 876 

2.21.1812 Exempt Compensatory Time, p. 2062, 430 
2.21.3802 and other rules Probation Recruitment and 

Selection - Reduction in Work Force, p. 1982, 433 
2.21,8011 and other rules - Grievances, p. 2212, 352 
(Public Employees' Retirement Board) 
2.43.432 Allowing PERS Members to Purchase Full Months of 

Additional Service When Eligible to Purchase a Full 
Year, p. 2215, 510 

(State Compensation Mutual Insurance Fund) 
I-XI organization and Board Meetings of the State Fund -

2.55.301 

2.55.310 

Establishment of Premium Rates, 
Method for Assignment of 
Employments, p. 568, 996 

p. 1975, 353 
Classifications of 

Variable Pricing Within a Classification, p. 486, 997 

AGRICULTURE. Department of. Title 4 

I 
I 
I 
I 

Notice to Sellers of Financial Risk, p. 1370 
Standards for Grading Cultivated Buckwheat, p. 1372 
Honeybee Hourly Inspection Fee, p. 880, 1272 
Grading standards for Hulless Barley, p. 383, 812 
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I-IV 

4.5.201 

4.10.311 

4.12.1012 
4.12.1012 
4.12.1229 
4.12.1504 
4.12.3402 

Specifying the 
Testing Kjeldahl 
Germinations on 
Determinations on 
and other rules 
p. 210, 511 
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Exact Scientific Procedures for 
Proteins on Barley, Chit and 

Barley and Falling Number 
Wheat, p. 935, 1549 
- Designation of Noxious Weeds, 

and other rules - Regulatory Status and Use of 
Aquatic Herbicides, p. 100, 354 
Grain Fee Schedule, p. 1374 
Grain Fee Schedule, p. 570, 998 
Fees Established for Service Samples, p. 2065, 440 
Fee on All Mint Oil Producers, p. 385, 813 
Seed Laboratory - Reports - Enforcement, p. 341, 738 

STATE AUDITOR. Title 6 

I-VI Pricing of Noncompetitive or Volatile Lines, p. 2067, 
253 

COMMERCE. Department of, Title 8 

(Board of 
8.8.3402 
(Board of 
8.10.403 

(Board of 
8.16.401 
8.17.403 
(Board of 
8.20.402 

(Board of 
8.22.501 

(Board of 
8.28.908 

(Board of 
I-II 

(Board of 
8.36.403 

17-9/12/91 

Athletics) 
Referees, p. 387, 814 

Barbers) 
and other rules - Fees - General Requirements -
Sanitation Requirements - Teaching Staff - College 
Requirements Applications Procedure Upon 
Completion Identification and Sanitation 
Requirements Preparation and Publication of 
Posters, Notices, Orders, New Schools - Violation, 
p. 344. 911 

Dentistry) 
and other rules - Practice of Dentistry, p. 943 
and other rules - Practice of Denturitry, p. 937 

Hearing Aid Dispensers) 
and other rule - Fees - Record Retention, p. 575, 
1273 

Horse Racing) 
and other rules - Definitions Fees - General 
Provisions - Definition of Conduct Detrimental to the 
Best Interests of Racing, p. 172, 355 

Medical Examiners) 
and other rule Equivalency EMT Advanced 
Certification, p. 764 

occupational Therapists) 
Practice of Occupational Therapy Treatment 
Therapeutic Devices, p. 1377 

Optometrists) 
and other rule Application for Examination 
Examination, p. 882, 1485 
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(Board of outfitters) 
8.39.502 and other rules Licensure Qualifications 

(Board of 
I-XVI 
(Board of 
8.61.401 

Licensure - Examinations - Conduct, p. 213, 999 
Real Estate Appraisers) 

Practice of Real Estate Appraisers, p. 1524 
Social Workers and Professional Counselors) 

Definitions, p. 884 
(Board of Passenger Tramway Safety) 
8.63.501 and other rule - ANSI Standard - Fee and Assessment 

Schedule, p. 577 
(Weights and Measures Bureau) 
8. 77.101 and other rules - Scale Pit Clearance - Fees 

Voluntary Registration of Servicemen and Service 
Agencies - Weighing Device License Transfer - Random 
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to Stock scales, p. 886, 1486 

(Consumer Affairs Unit) 
8.78.301 Disclosure Fees, p. 176, 739 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 178, 441 
(Financial Division) 
I-II Repurchase Agreements - Fixed Annuity Sales, p. 389, 

8.80.307 

8.80.401 

490 
Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 766, 1274 
and other rule - Credit Unions - supervisory and 
Examination Fees - Credit Unions - Limited Income 
Persons - Definitions, p. 1872, 292, 442 

(Board of Milk control) 
8. 86.301 and other rules - Class I Wholesale Price - Statewide 

8.86.301 
8.86.301 
{Board of 
8.91.303 

Pool and Quota Plan, p. 768, 1550 
Pricing Rules - Jobber Prices, p. 215, 513 
Pricing Rules - Class I Wholesale Prices, p. 1, 296 

County Printing) 
and other rule - Official Publications and Legal 
Advertising - Schedule of Prices, p. 892 

(Local Government Assistance Division) 
I Incorporation by Reference - Administration of the 

1991 Federal Community Development Block Grant (CDBG) 
Program, p. 105, 358 

{Board of Investments) 
8. 97. 1301 and other rules - Definitions Related to General 

Requirements for All Investments in Mortgages and 
Loans- Requirements for All Residential, commercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772, 1379 

(Business Development Division) 
I-III Microbusiness Finance Program Definitions 

composition of the Council - Soliciting Nominations, 
p. 579, 1140 
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(Coal 
I-II 

Board) 
Incorporation by Reference of Rules for Implementing 
the Montana Environmental Policy Act - Categorical 
Exclusions from Environmental Review Process, p. 1381 

EDUCATION. Title 10 

(Board of 
10.55.601 
10.55.707 
10.55.903 

10.57.208 

10.57.211 
10.57.301 

10.57.301 

10.57.403 
10.57.601 

10. 61. 207 

Public Education) 
Accreditation standards: Procedures, p. 1383 
Certification, p. 493 
Basic Education Program: Junior High and Grades 7 and 
8 Budgeted at High School Rates, p. 217 
and other rules Reinstatement 
Professional Teaching Certificate 
Administrative certificate, p. 2232, 297, 
Test for Certification, p. 2231, 298 

Class 
Class 

1552 

1 
3 

and other rule - Endorsement Information - Foreign 
Languages, p. 2229, 299, 1553 
and other rules - Endorsement Information - computer 
Endorsement Review Committee Endorsement of 
Computer Science Teachers, p. 2235, 300 
Class 3 Administrative certificate, p. 491, 1487 
and other rule - Request to suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary Action 

Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist Certificate, 
p. 219, 1488 
student Transportation, p. 2227, 301, 1554 

FAMILY SERVICES. Department of. Title 11 

11.7.604 Foster Care support Services, p. 893, 1489 
11.14.102 and other rules Definitions Health Care 

Requirements for Children in Group and Family Day 
care Homes - Physical Examination of Infants in Day 
Care Facilities - Use of Non-Disposable Diapers in 
Day Care Facilities, p. 1534 

11,14.105 Licensing and Registering Day Care Facilities, 
p. 495, 1000 

FISH, WILDLIFE AND PARKS. Department of. Title 12 

I Species Hunted on Shooting Preserves, p. 1115, 1555 
I-VI and other rules - Fish Health and Importation Rules, 

p. 895, 1275 
I-XXII Hunting License and Damage Hunt Rules, p. 4, 288, 815 
12.5. 301 Freshwater Mussels as Nongame Species in Need of 

Management, p. 1541 
12.5.301 Emergency Amendment - Listing Freshwater Mussels as 

Nongame Species in Need of Management, p. 1491 
12.6.901 Water Safety Regulations- Use of Electric Motors on 

Gartside Reservoir, p. 582, 1003 
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Water Safety Regulations - Establishing a No-Wake 
Restriction on Hyalite Reservoir, p. 221, 912 
Extension of 10 Horsepower Restriction on Yellowstone 
River to the Springdale Bridge, p. lBO, 740 
Montana State Golden Year's Pass, p. 1388 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of. Title 16 

I-VII Water Quality Bureau - 401 Certification, p. 1397 
I-XVII Monitoring Groundwater at Municipal Solid Waste 

Landfills, p. 1117 
I-XXVI Licensing and Certification- Licensing for Specialty 

Residential Mental Health Service, p. 956 
16.8.1423 Air Quality Standard of Performance for New 

Stationary Sources - Emission Standards for Hazardous 
Air Pollutants, p. 348, 584, 1143 

16.8.1601 and other rules - Air Quality - Certification and 
Testing of Combustion Devices for Tax Credit 
Purposes, p. 1543 

16.18.201 and other rules - Water and Wastewater Operators, 
p. 776, 1276 

16.20.202 and other rules - water Quality Public Water 
Supplies, p. 596, 1492 

16.24.104 Eligibility Requirements for the Handicapped 
Children's Services Program, p. 1184 

16.35,111 Conditions for Payment of Claims Under the End Stage 
Renal Disease (ESRD) Program, p. 585, 1004 

16,38. 105 and other rules - Water Quality - Licensure and 
Requirements for Analysis of Public water supplies, 
p. 587, 1279 

16.38.115 and other rules - Fees for Laboratory Analyses and 
Licensure of Laboratories to Perform Drinking Water 
Analysis, p. 780, 1144 

16.44.102 and other rules Solid and Hazardous Waste 
Incorporations by Reference - Exclusions - Special 
Requirements for Counting Hazardous Wastes 
Polychlorinated Biphenyl (PBC) Wastes Regulated Under 
Federal Law - Toxicity Characteristic - Lists of 
Hazardous Wastes - General - Representative Sampling 
Methods - Toxicity Characteristic Leaching Procedure 
- Chemical Analysis Test Methods - Testing Methods, 
p. 182, 514 

16.44. 102 and other rules Solid and Hazardous Waste 
Adoption of Changes in Order to Achieve Parity with 
Federal Regulations for Montana to Independently 
Operate a Hazardous Waste Program, p. 23, 302 

16.44. 401 and other rules Solid and Hazardous Waste 
Defining the Terms Large Generator, Small Generator 
and Conditionally Exempt Small Generator of Hazardous 
Waste, p. 19, 307 

16.45.1219 Underground Storage Tanks - Inspection Requirements 
for Small Farm and Residential Tanks, p. 900, 1280 
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16.45.1220 and other rules Underground Storage Tanks 
Inspection Fees Requirements for Inspection 
Generally - Inspection Reimbursement, p. 290 

(Petroleum Tank Release compensation Board) 
16.4 7. 101 and other rules - Leaking Petroleum Storage Tank 

Compensation Program, p. 1390 

TRANSPORTATION, Department of. Title 18 

18.8.509 and other rules 
Qualifications and 
Services Division 
p. 1403 

Overdimensional Vehicles 
Training for Motor carrier 

Personnel as Peace Officers, 

JUSTICE. Department of, Title 23 

I-XII 

I-XVI 

23.4.201 
23.16.101 
23.16.1701 

and other rules - Fire Prevention and Investigation 
Bureau - Enforcement of Rules - Fire Safety, p. 1186 
and other rules - Fire Marshal Bureau - Describing 
Enforcement of the Rules - Incorporating by Reference 
the 1988 Uniform Fire Code, a Montana supplement to 
the code - Other Provisions Generally Dealing with 
Fire Safety, p. 2074, 291, 1283 
and other rules - Alcohol Analysis, p. 785, 1281 
and other rules - Public Gambling, p. 1407 
and other Temporary rules - Gambling, p. 972, 1504 

LABOR AND INDUSTRY, Department of. Title 24 

(Human Rights Commission} 
I and other rules - Document Format, Filing, Service 

and Time Relating to Certain Documents Filed During 
Investigation and Conciliation - Format, Filing and 
Service of Documents Filed with the Commission during 
contested Case Proceedings - Calculating the Time 
Limits for Acts, such as Filing Documents, Required 
Under the Contested Case Rules, p. 2145, 308 

24.9,805 and other rules - Records on Age, Sex, and Race -
Employment Applications, p. 904 

24.16.1509 and other rule -Montana's Minimum Hourly Wage Rate, 
p. 1546 

24.16.9007 Prevailing Wage Rates, p. 497, 1005 

STATE LANDS. Department of. Title 26 

I-X Bonding Small Miner Placer and Dredge operations -
Permit Requirements for Small Miner cyanide ore 
Processing Operations, p. 2092, 445 

26.3.149 Mortgaging of state Leases and Licenses, p. 109 1 444 
26.4.1301A Modification of Existing Coal and Uranium Permits, 

p. 111, 465 
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LIVESTOCK. Department of. Title 32 

I 

32.3.136 

Enlergency Rule - Control of Migratory Bison from 
Herds Affected with a Dangerous Disease, p. 1007 
and other rules - Treatment, Control and Elimination 
of the Disease of Pseudorabies, p. 625, 1145 

NATURAL RESOURCES AND CONSERVATION. Qepartment of. Title J6 

I-X 

36.12.103 
36.16.117 

(Board of 
36. 21.403 

36. 21.415 

Financial Assistance Available Under the Wastewater 
Treatment Revolving Fund Act, p. 637 
Water Right Application Fees, p. 634, 1009 
Water Reservation Applications in the Upper Missouri 
Basin, p. 1198 

Water Well Contractors) 
and other rules Requirements for water Well 
Contractors - Definitions - Plastic Casing - Casing 
Perforations - Movement of casing after Grouting -
Sealing - Temporary Capping - Disinfection of the 
Well - Abandonment - Placement of Concrete or Cement 
- Verification of Experience for Monitoring Well 
Constructor Applicants Application Approval 
Definitions - Installation of Seals - Abandonment -
Casing Depth - Verification of Equivalent Education 
and Experience for Monitoring Well Constructors -
Types of Wells Requiring Abandonment, p. 223, 913 
Fees, p. 636, 1010 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I Proper Accounting Treatment for Acceptable 
Conservation Expenditures, p. 1931, 466 

I-II and other rules Telecommunications Service 
Standards, p. 989 

I-VI Two-way, End-of-Train Telemetry Devices on Trains 
Operating in Montana within Mountain Grade Territory, 
p. 1201 

I-XV and other rules - New Class E Motor carrier Status 
(Transportation of Logs), p. 982 

38.3.706 Motor Carrier Insurance- Endorsements, p. 45, 360 
38.5.3302 and other rules Telecommunications Service 

Standards, p. 392 

BEYENUE, Department of. Title 42 

I Use of Real Property, p. 426, 1148 
I Special Fuel Dealers Bond for Motor Fuels Tax, 

p. 192. 469 
42.12.115 Liquor License Renewal, p. 115, 467 
42.17.111 and other rules Withholding and Workers' 

Compensation Payroll Taxes, p. 498, 1146 
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42.19.401 Low Income Property Tax Reduction, p. 237 
42.20. 423 and other rules - Property Tax - Sales Assessment 

Ratio Study, p. 239, 742 
42.21.106 and other rules - Trending and Depreciation Schedules 

for Personal Property Tax, p. 396, 915 
42.21.151 Television Cable Systems for Personal Property Taxes, 

p. 1204 
42.22.116 Deteradnation of Tax Rate for Class 15 Property, 

p. 1444 
42.27.118 Prepayment of Motor Fuels Tax, p. 114, 468 

SECRETARY OF STATE. Title 44 

1.2.519 Rule Reviewer Signature Required on All Notices 
Published in the Montana Administrative Register, 
p. 1446 

SOCIAL ANP REHABILITATION SERVICES. pepartment of, Title 46 

I 

I 

I 

I-II 
I-III 

I-III 

I-III 

I-IV 
I-XII 

1-Xlii 
I-XXI 
I-XXV 

46.10.304A 
46.10.314 

46.10.403 
46.10.404 
46.10.506 

46.10.510 
46.12.503 
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and other rule - Food Stamp Program - Transfer of 
Resources, p. 654, 1020 
and other rules - Transition-to-Work Allowance - JOBS 
Program, p. 707, 1015 
Reimbursement for General Relief Medical Assistance 
services, p. 2242, 313 
conditional Medical Assistance, p. 683, 1045 
Medicaid for Qualified Disabled Working Individuals, 
p. 686, 1052 
and other rules - Licensed Professional Counselor 
services, p. 679, 1032 
and other rules - Group Health Plan Premium Payment, 
p. 505, 1021 
Federally Qualified Health centers, p. 
and other rules Developmental 
Commitment Process - certification of 
Persons, p. 1463 

733, 1042 
Disabilities 
Professional 

Developmental Disabilities Entry Procedures, p. 1473 
Targeted Case Management, p. 797, 1295 
and other rules - Medicaid Nursing Facility Services 
and Reimbursement - Appeal Procedures for certain 
Other Medicaid Providers, p. 1212 
Unemployed Parent, p. 1447 
and other rule - Assignment of Child Support/Medical 
support Rights, p. 1135 
AFDC Table of Assistance Standards, p. 694, 1011 
Title IV-A Day Care Increase, p. 1206 
Nonrecurring Gifts and Excluded Unearned Income, 
p. 503, 923 
AFDC Excluded Earned Income, p. 350, 823 
and other rule - Inpatient Hospital Reimbursement, 
p. 671, 1025 
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46.12.503 

46.12.508 

46.12.521 

46.12.545 
46.12.552 
46.12.575 

46.12.590 

46.12.702 
46.12.1025 
46.12.1401 

46.12.2003 

46.12.2011 

46.12.3207 
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and other rule - Inpatient Hospital services and 
Medical Assistance Facilities, p. 117, 310 
and other rule - outpatient Hospital Reimbursement, 
p. 669, 1027 
and other rules - Billing and Reimbursement for 
Physician Services - Durable Medical Equipment -
Podiatry services, p. 716, 1030 
and other rule - Occupational Therapy, p. 658, 1290 
Home Health Services Reimbursement, p. 1138 
and other rule - Family Planning Services, p. 689, 
1037 
and other rules - Inpatient Psychiatric Services, 
p. 673, 1038 
Drug Rebates, p. 677, 1039 
Ambulance Services, Reimbursement, p. 699, 1040 
and other rules - Medicaid Home and Community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090, 2184, 470 
Physician Services, Reimbursement/General 
Requirements and Modifiers, p. 428, 824 
and other rule Nurse Specialist Non-Covered 
Services, p. 665, 1044 
Transfer of Resources for Medical Services, p. 2104, 
262 

46.12.3401 and other rule Non-Institutionalized Medical 
Assistance for children, p. 661, 1046 

46.12.3401 Presumptive and Continuous Eligibility for Medicaid 
Services, p. 2037, 516 

46.12.3601 and other rule Medicaid for Disabled 
Widows/Widowers, p. 692, 1049 

46.12.3801 and other rules- Medically Needy Program, p. 2163, 
265 

46.12.3803 Medically Needy Income standards, p. 667, 1050 
46.13. 303 and other rules Low Income Energy Assistance 

Program, p. 1450 
46.14.401 Eligibility of Group Homes for Weatherization 

Assistance, p. 47, 311 
46.25.101 and other rules - General Relief Assistance - General 

Relief Medical Assistance, p. 701, 1053 
46.25.725 and other rules -General Relief Medical Income and 

Resources, p. 1209 
46.25.727 and other rule- General Relief Assistance- General 

Relief Medical Income Standards, p. 663, 1057 
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