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BEFORE THE DEPARTMENT OF AGRICULTURE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of New Rules speci-
fying the exact scientific 
procedures for testing Kjeldahl 
proteins on barley, chit and ) 
gernlinationa on barley and fall-) 
ing number determinations on wheat 

NO PUBLIC 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
ADOPTION OF NEW RULES 
RELATING TO MALTING 
BARLEY AND WHEAT 

HEARING CONTEMPLATED 

1. On July 28, 1991 the department Of agriculture proposes 
to adopt new rules specifying the exact scientific procedures 
for testing Kjeldahl proteins on barley, chit and germination 
on barley and falling number determinations on wheat. 

2. The proposed new rules will read as follows: 

RULE I BARLEY PROTEIN (1) The state grain lab will use the 
Kjeldahl protein method for purposes of determining the amount 
of protein in malt and feed barley. 

(2) The lab will use, and hereby incorporate by reference, 
the methods stated in the "Official Methods of Analysis of the 
Association of Official Analytical Chemists" William Horwitz, 
Ed., 12th Edition 1975. Sections 2.047 thru 2.049 and section 
14.026, which may be viewed at the State Grain Lab, 821 17th 
Street North, Great Falls, MT 59403-1397. 

AUTH: 80-4-709 MCA IMP: 80-4-709, 710 

RULE II MALTING BABLEX GEBMINATION (1) The state grain 
lab will use either the 48 hour hydrogen peroxide or the Aubry 
blotter method for purposes of determining malting barley 
germination. 

(2) The procedure for both methods are stated, and hereby 
incorporated by reference, in the Report of the Subcommittee on 
Methods of Barley Analysis, "American Society of Brewing 
Chemists" Proc. 1946, p. 92, Journal 35: 114 (1977). This 
Report may be reviewed at the State Grain Lab, 821 17th Street 
North, Great Falls, MT 59403-1397. 

AUTH: 80-4-709 MCA IMP: 80-4-709, 710 

RULE III CHIT (1) The state grain lab will make an 
analysis upon request for a determination of the presence and 
amount of chit. For this purpose, chit is defined as the 
swelling of the germ end tip of the kernel; this includes the 
enlargement of the embryo but not any acrospire growth up the 
kernel or rootlet development. 

HAR Notice No. 4-14-50 12-G/2"7/91 



-936-

(2) The procedure for analysis will be to analyze 
approximately 15 grams visually or by peeling the hull of the 
kernel if necessary, using the above definition, is hereby 
incorporated by reference, Montana interpretive slides Bl and 
82. These slides may be viewed at the State Grain Lab, 821 17th 
Street North, Great Falls, MT 59403-1397. 

AUTH: 80-4-709 MCA IMP: 80-4-709, 710 

RULE IV STARCH STRENGTH (1) The lab will use what is 
known as the falling number method for measuring starch strength 
for wheat flour. . 

(2) The procedure used, and which is hereby incorporated by 
reference, is that stated under the "U.S. Agricultural Marketing 
Act", Program directive 918.38, adopted January 11, 1989. A 
copy of such Directive may be viewed at the State Grain Lab, 821 
17th street North, Great Falls, MT 59403-1397. 

!DIH: 80-4-709 MCA IHE: 80-4-709, 710 

REASON: The Kjeldahl barley protein system, malt barley chit, 
germination and falling number determinations on wheat have been 
performed by the state grain laboratory for many years. This 
rule request is to specify by rule the exact scientific 
procedure for these tests. 

3. Interested persons may present their data, views, or 
arguments either orally or in writing to Allen Williams, Unit 
Manager, Montana Department of Agriculture, P.O. Box 1397, Great 
Falls, MT 59403-1397, no later than July 26, 1991. 

4. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Allen Williams, Unit Manager, Department of 
Agriculture, P.O. Box 1397, Great Falls, MT 59403-1397, no 
later than July 26, 1991. 

5. If the agency receives requests tor a public hearing on 
the proposed adoption from either 10' or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
any association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register and mailed to all interested persons. 

EVERETT H. SNORTLAND, DIRECTOR 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State: June 17, 1991 

12-6/27/91 MAR Notice No. 4-14-50 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the ~atter of the proposed 
a~end~ent, repeal and adoption 
of rules pertaining to the 
practice of denturitry 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT, REPEAL AN~ 
ADOPTION OF RULES PERTAINING 
TO THE PRACTICE OF DENTURITRY 

1. On August 8, 1991, at 10:30 a.m., a public hearing 
will be held in the Rimini Room, Park Plaza, Helena, Montana, 
to consider the proposed amendment, repeal and adoption of 
rules pertaining to the practice of denturitry. 

2. The rules proposed for amendment are 8.17.403, 
8.17.404, 8.17.702, 8.17.801, 8.17.803 and 8.17.808. Those 
proposed amendments will read as follows: (new matter 
underlined, deleted matter interlined) 

"8.17.403 APPLICATIONS (1) will remain the same. 
(2) The application fee and required documentation ~ust 

be submitted to the Board of ~i:ftorr-J:+2+--9*1t-A-#emte 
Dentistry. arcade Building. 111 B. Ja¢kson, Helena, Montana 
59620-0407 at least i5 ~ days prior to the examination date. 

(a) will remain the sa ... • 
Auth: Sec. 37-29-201, MCA; ~. sec. 37-29-303, 37-29-

305, 37-29-306, MCA 

~: The proposed amend-nt correctly references the Board 
of Dentistry and provides for the correct office addresS!. The 
proposed rule also extends a 15 day application filing date to 
20 days wbicb will be consistent with the filing dates 
established for dentists and dental hygienists. 

•s.tZ.fOf EXAMXKATIOR (1) will remain the aa.e. 
f'Jo~-......_-lleeft--r aeeeptl •••-afttt-ee.p~iea~fo-e 

~"-·-~hlt-.hot-tiew-ef-~ieftT 
tlt 1ll Grading will be done by -ifters Jlontana 

licenseci dant;ists and dcnturists conducting the ex.mination. 
(3) The chief exgipv shall he eit:ber a clentist or 

dentudst c;urnmtly seryina on the l!oard of dentistrv-
(4) will ~in the ...-. 
(5) s-.iaettiea ...... __,.......--w--..iell-er-dtlpl-ieehd 

il.n order to C)Uarantee security of the test papers and protect 
the privacy of the applicant. Q!JIIination papers way not be 
copied or duplisated. 

f6~~~-nt-w-llew-itt-Re~---t~~te-titiN 
I'Pifty--ttllll tlehl!tley _,. ..,_, ... ,. -· :r-r.-itt-adll~:ieft-ft 
1!M seeelld Jlenliay-.i:ft-Jttlr-es~Hecf b ~ieft-~1'-H-HSfZ.h 
HeA-r· 

AUtb: sec. 37-29-201, 37-29-301, RCA; ~. Sec. 37-29-
305, MCA 

MAR llotice llo. 8-U>-35 1!2'-~ /Zi/9!1: 
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~: These proposed amendments are necessary to establish 
examination standards for the administration of the denturist 
clinical and written licensing examination. The rule mandates 
grading of the examination by Montana licensees; that the 
chief examiner must be one of the licensed dentists or the 
denturist serving on the Board of Dentistry; establishes 
security measures for protection of the examination; and 
deletes acceptance of a regional examination. Few states 
(less than 7) license denturists; it is unlikely that a 
regional examination will ever be developed, therefore, this 
portion of the rule is unnecessary. Section 37-29-305, MCA, 
establishes the examination date; therefore subsection (6) of 
this rule is repetitious of the statute and cinnecessary. 

"8.17.702 RENEWAL- CONTINUING EPUCATION (1) License~ 
must be renewed by 9eeembeP ~ 1st of each year upon 
payment of the annual renewal fee, proof of 12 hours 
continuing education and possession of a current 
cardiopulmonary resuscitation card. 

fe~--~-riee~se-~~-Penewed~~~~n-~&-d~ys-~~~r-&eeembeP 
r~~-w~rr-be-~~~peft&ed-~P-~ft-refteW~rr--~-person-~ppryi~-~P 
refteW~r-wne&e-r~~,.-w~~-s~~peft&ed-~r-~air~re-~-renev,-m~y 
be-~~iPSe-~-~~bmi~-~-~~-e~~·~~~~~n-~s-&-eend~~~n~f 
renev~r-~r-~-~-ye~r-per~-~f~r-s~spensbe~ 

f~~--Prb&r-&pproY~l-$f-a-ee~rse,~m~n&P-$P~r~shep-by 
~~-ee~~--~~~-be-$b~~~~-eMeep~-~r-~h&se-preqr~m~-spenseree 
by-~~~n~~n~-9en~~P~~-~~~~~n1-Amer~~n-he~my~f 
sen~~r~~ry~r~~her-s~~~-~~r~~ry-~ne~ 

(4) through (6) will remain the same but will be 
renumbered (2) through (4). 

t~r-~he-Be~~-m~y,-~~-indivi&~~r-e&ses-in¥erv~~ 
&i~&b~li~rr-irrness-er-~~mily-eme~neyr~ran~-waivers~~-~~ 
~n~in~i~-e&~&~~~-~~~Pemen~s~r~ran~-e~~ns~ns~f-~~me 
v~~~~n-w~ie~-~-~~r~irr-~he-s&me-er~&ke-~-~~ire&-reper~~r
~~s~-~r-w~~ver-m~~~-be-i~-wr~~~n-~rm&~-~-~~-ee~~r
Waivers~~-m~n~m~m-e&~&~~~al-~~~remen~-~y-he~ran~-by 
~he-b&a~-Eer-a-per~-~~-~-eMeeed-~he-ne~~-refteW~r-ye~PY 

f&r-~he-bea~-~as-~~~h&ri~y-~~ke-wr~~~n-e~~~ 
~r-reasens-$f-~nd~vi&~ar~ares~ip-~nel~~-heal~~~~~r~ary 
&ePY~r-re~~remen~,-~~~~b~li~y-$f-p~rame-er-s~~-e~~P 
eme~ney-~~-ee~~-may-ee~&~PT 

(9) will remain the same but will be renumbered (5). 
tr&r--~n-~~ae~~ve-l~nse-may-ee-~ss~-~-a~-~nd~Y~~&~ 

wne-~-ne~-ae~~vely-prae~bei~-~n-~~-s~a~-e~~n~ana1-b~~ 
-~~~-be-renewed-by~mber-rs~-e~-eae~-year-by-pay~~-~~ 
fee~-preseP~be&-~n-~RM-&rl~r~&~ 

(6) In case of default in payment of the annual renewal 
fee by a licensee. his license must be revoked by the board. 
The board shall give the licensee 30 days' notice of its 
proposed reyqcation action. The notice must be sent by 
certified letter addressed to the last-known address of the 
licensee and must contain a statement of the time and place of 
the meeting at which the revocation will be considered. 

C7l If the licensee pays the renewal fee. plus a 
reasonable late fee set by the board. prior to the time set 
for revocation. the license may not be revoked. 

12-6/27/91 MAR Notice No. 8-16-35 
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(8) A license reyoked for nonpayment of the renewal fee 
may be reinstated within J years of reyocation if: 

Cal an application for reinstatement is submitted on the 
form used tor original license applications; 

Cb! the applicant states in written corresPondence 
reasons wbv rainstatement should be granted; 

(cl renewal fees are paid for each year they were 
unpaid. plus a late penalty fee for each year: 

Cdl the applicant produces evidence. satisfactorY to the 
board. of good standing with tbe denturitry regulatory 
agencies of any jurisdiction in which the applicant has 
engaged in the active practice of denturitry since the last 
payment of a renewal fee under this chapter: and 

eel the applicant produces evidence. satisfactory to the 
board. of go9d character and competence." 

Auth: Sec. 37-1-411, 37-29-201, MCA; IM£, Sec. 37-29-
306, MCA 

~: The Board proposes this amendment to establish a 
March 1 renewal date for denturists which will be consistent 
with the renewal date tor dentists and dental hygienists; and 
to clarify that the CPR card must be a current CPR card. The 
proposal further deletes subsection (3) as continuing 
education requirements are established under section 37-29-
306, MCA; deletes subsections (7) and (8) as a waiver of 
continuing education requirements is an improper extension of 
authority; and deletes subsection (10) as inactive license 
classification is an improper extension of authority. The 
Board further proposes to delete subsection (2) and add 
subsection (6) which will set forth administrative procedures 
for handling default payment of annual renewal tee and 
reinstatement ot a licensee. The administrative procedures 
set forth are consistent with those procedures for dentists 
and dental hyqienists. 

"8.17.801 YNPRQFESSIQNAL coNDUCT (1) will remain the 
same. 

(a) ~isrepresentation, fraud or deception in applying 
for a license, taking an examination to secure a license, or 
boldinq or renewing a license in the practici~§ of 
denturitry; 

(b) will remain the same. 
(c) using advertising matter Wft~ ~ contains 

misstatements, falsehoods, misrepresentation or wording that 
may in any way reflect against a fellow licensee or other 
licensed health care provider; 

(d) through (g) will remain the same. 
(b) failing to exercise appropriate supervision over 

interns who are authorized to practice only under the 
supervision of a licensed denturist or board certified 
~~s~ft~ft~~~ prosthodontist; 

(i) and (j) will remain the same. 
(k) the use of any narcotic, dangerous drug or 

intoxicating liquor to an extent that such use impairs the 
ability to safely conduct the practice of denturitry; ~ftd 

(1) failing to adequately maintain complete records of 

MAR Notice No. 8-16-35 12-6/27/91 
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each patient rl. 
<ml continuing to practice denturitry wben tbe 

licensee's license has been susPended, reyoked. or is not 
currently renewed: 

Col having been convicted of an offense inyolying moral 
turpitude and not haying been sufficiently rehabilitated so as 
to warrant the public trust: 

Col baying been convicted of violating a federal or 
state statute or rule regulating the possession. distribution. 
or use of a controlled substance scheduled in Title so. 
chapter 32. MCA: 

Cpl failing to cooperate with an authorized 
investigation of a complaint: ' 

Cql engaging in morally depraved conduct with patients 
on the licensee's office premises or under practice related 
circumstances; 

<r> failing to exercise due regard for the safety, 
health. welfare. and life of the patient; 

<sl engaging in conduct unbecoming to the person of the 
licensee. when such conduct inyolyed the use of any device, 
drug, medication. or material when such yse is detrimental to 
the best interests of the public: 

Ctl willfully permitting unauthorized disclosyre of 
information relatiye to patient's records; 

Cyl obtaining a fee or other compensation. either 
directly or indirectly by the representation that a manifestly 
incurable disease. iniyry or condition of a person can be 
£Y..UlU 

<vl testifving in court on a contingency-witness fee 
.I2.H..U..i 

Cwl conspiring to misrepresent. or willfully 
misrepresenting. dental conditions to increase or decrease a 
settlement award verdict or iudqment; 

<xl suspension or revocation of the denturist's license 
to practice denturitry by competent authority in any state. 
federal. or foreign iutisdiction; and \ 

!yl fitting. attempting to fit. or adyertising to fjt a 
prosthesis on or oyer a dental implant." 

Autb: Sec. 37-1-136, 37-29-201, 37-29-311, MCA; IMf, 
Sec. 37-1-136, 37-29-311, 37-29-402, 37-29-403, MCA 

~~ These additional conduct standards are being proposed 
to enhance the enforceability of the practice act and the 
board's rules and orders. 

"8.17.803 GROYNPS FOR DENIAL OF A LICENSE (1) will 
remain the same. 

(2) Misrepresentation of facts and information on 
application for licensure or renewal of license; or 

(3) and (4) will remain the same. 
(5) A course of conduct which would be grounds for 

discipline under section 37-29-311, MCAr..L......Q.t: 
161 Failure to comply wjth license renewal 

requirements," 
Auth: Sec. 37-1-137, 37-29-201, MCA; IMP, Sec. 39-29-

201, 37-29-311, MCA 

12-6/27/91 MAR Notice No. 8-16-35 
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~: This amendment is being proposed to· include failure 
to comply with license renewal requirements as grounds for 
license denial. 

"B. 17,808 PlUQ2 REFERRAL FOR PARTIAL DENTURES 
(1) The board of dentistry interprets 37-29-403(1) (b), 

MCA, to mean that all patients requesting or reguiring partial 
dentures or a relioe p~~ft~S shall be referred to a dentist 
to determine what is needed prior to the denturist starting 
his services." 

Auth: Sec, 37-1-131, 37-29-201, MCA; IM£, Sec. 37-29-
403, MCA 

~: This proposed amendment will clarify the need for a 
prior referral of the patient to a dentist before the 
denturist provides a reline service. 

J, The rules proposed for repeal are 8.17.101, 
8.17.201, 8.17.202, 8.17.401, 8.17,402, 8.17.701, 8.17.703, 
8.17.802, and 8.17,804 through 8.17.807. These rules can be 

found at pa~es B-539 through 539.4 and 8-339.8 through 539.1~ 
of the Administrative Rules of Montana. 

The reason for repeal of 8.17.101, 201 and 202 is that 
Chapter 524, Laws of 1987 merged the Board of Denturitry and 
the Board of Dentistry. Therefore, these five rules are now 
repetitious of 37-4-202, MCA and ARM 8.16.101, 201 and 202. 

The Board is proposing to repeal 8.17.701 because the 
standardi~ed licenses issued by the Bureau automatically 
identify the licensee, license number, board name, date of 
issuance and practice area; and renewal license specifications 
in subsection (2) unduly repeat 37-29-306, MCA, and is 
otherwise redundant and unnecessary. 

The proposed repeal of 8.17.703 is necessary because 
procedures for reinstatement of the license are now proposed 
under 8.17.702(6) and because requiring an interview before 
the Board in (2) is an improper extension of authority and in 
direct conflict with 37-29-313, MCA. 

The Board is proposing to repeal 8.17.802 because it 
partly unduly repeats 37-29-311, MCA, and is an extension of 
legislative authority. 

The repeal of 8.17.804 through 8.17.807 is necessary 
because complaint procedures are handled in accordance with 
the Montana Administrative Procedure Act. These rules are 
redundant and unnecessary. 
Auth: 37-29-201: ~· 2-4-201, 37-29-102, 37-29-201, 202 ~JC'' 

4. The proposed new rules will read as follows: 

"I INSERT IMMEDIATE DENTURES (1) The board of 
dentistry interprets the prohibition on denturists placing and 
inserting immediate dentures, contained in 37-29-402(2), MCA, 
to mean a denturist may not insert a denture in the mouth of 
the intended wearer within four weeks of the date of the final 
extraction of teeth." 

Auth: Sec. 37-1-131, 37-29-201, MCA; IMP, Sec. 37-29-
402, MCA 

MAR Notice No. B-16-35 12-6/27/91 
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~: The Board is proposing this new rule on inserting 
immediate dentures to clarify that the word "initially" means 
four weeks from the date of the last extracted tooth. The 
public will be protected by the rule because within four 
weeks the patient's oral cavity should be healed and the 
denturist will not be inserting a denture over an open wound. 

"II CERTIFICATE OF HEALTH FOR PARTIAL DENTURE (1) A 
three part certificate of health form for all partial dentures 
shall be completed by the dentist, the denturist, and 
delivered to the patient. The form shall be signed by a 
licensed dentist verifying the health of the abutting teeth 
and their ability to support a partial denture and a 
prescription for the design of a partial denture. One copy of 
the form shall be retained in the dentist's permanent patient 
file along with the original x-rays. The second copy shall be 
signed by the licensed denturist verifying construction and 
delivery of the partial in conformance with the dentist's 
findings and this copy shall be retained in the permanent 
patient file retained by the denturist. The third copy shall 
be given to the patient for his or her records. Forms may be 
obtained by contacting the board office." 

Auth: Sec. 37-1-131, 37-29-201, MCA; IH£, Sec. 37-29-
403, MCA 

~: The certificate of health requirement will assist the 
board in enforcing section 37-29-403, MCA, prior referral 
requirements. The rule provides tor the use of a three part 
form which provides written verification by the Montana 
dentist that the patient's abutment teeth are healthy and able 
to support a partial. The rule also protects the denturist by 
providing him with written evidence that the referral was made 
prior to construction and delivery·and the patient receives a 
copy of the certificate for his/her record. The partial 
denture referral is necessary to protect the public from the 
risk of undiagnosed periodontal diseases. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Dentistry, Lower Level, Arcade Building, 111 North Jackson, 
Helena, Montana 59620-0407, no later than August 8, 1991. 

6. Robert P. Verdon, Esq., of Helena, Montana, has been 
designated to preside over and conduct the hearing. 

BOARD OF DENTISTRY 
JOHN T. NOONAN, DDS, PRESIDENT 

BY:~ 
ANDY POOL DEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, June 17, 1991. 
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BEFORE THE SOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, adoption and repeal 
of rules pertaining to the 
practice of dentistry 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT, ADOPTION 
AND REPEAL OF RULES PERTAINING 
TO THE PRACTICE OF DENTISTRY 

1. On August 8, 1991, at 1:30 p.m., a public hearing 
will be held in the Rimini Room, Park Plaza, Helena, Montana, 
to consider the proposed amendment of ARM 8.16.401, 402, 408, 
602, 605, 607, 701, 706, 707, 708, 709, 720, 722, 806; repeal 
ARM 8.16.403, 407, 501 through 509, 603, 704, 710 through 
718, 721, 802 and 803; and adoption of new rules I through 
VII. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.16.401 APPROVED DENTAL SCHOOLS (l) The state of 
Montana will accept all candidates who are graduates of dental 
schools that have been accredited by the commission on 
~i~~~~ft~f-~-~P~aft dental ~~soei~~~ accreditation 
~·" 

Auth: Sec. 37-1-131, 37-4-205, MCA; IM£, Sec. 37-4-302, 
MCA 

~: The proposed amendment simply corrects the name of 
the accrediting commission of the American Dental Association 
which is the commission on Dental Accreditation (CODA). 

"8.16.402 DENTISTS EXAMINATIONS (1) through (7) (d) will 
remain the same. 

(e) a recent photograph of the applicant; ~ftd 
(f) upon successful completion of the examination, a 

licensure feer~ 
Cgl copie&,of all current and former licenses held in 

other states or territories." 
Auth: 37-1-131, 37-4-205, 37-4-301, MCA; IMP, Sec. 37-4-

301, MCA 

REA§ON: This proposed amendment adds the requirement of 
filing copies of current and former dental licenses to the 
list of supporting documents to be filed with the dental 
application. This additional requirement will align the rules 
with the statutes. 

"8.16.408 APPLICATION TO CONYEBT AN INACtiVE STATUS 
LICENSE TO AN ACTIVE STATUS LICENSE (1) through (b) (iii) will 
remain the same. 
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ter--Afty-appr~aft•-fer~k¥e-r~ftse~~~~~Yee 
eperatti-¥e-eempeMrtee-ttftder~.t:.--le-.nt$•-J:.ee~:Pee~n-elte 
b&al"4-may-eeMl-tt-&ft-e-i-'ee-pPae-~-reYNv-1hP~-t:lte-f-i:-~ 
e--ye:&P!t-fer l:ewi-I'W/-ttltei-P-Pe-efttteP~-pPltetti-e&T 

(d) will remain the same but will be renumbered (c). 
ter--s~emi:-tt~-a-eer-ei:-f~atte-frem-&~~rr-r~~-p~y~i-ei-a" 

Yer-i:-fri-I'WI-tt~&tt-tthe-&ppri-e&fttt-.t:.-~tt-s~b~tt-tte-&fty-~Y&~ 
p~r~i-ear-er--mefttt&r~i:-~&ei:-ri:-tty~~i-e~-i:-mpai:-r~-tthe-&ppri:-e&ftttLs 
&ei:-ri-ttr-tte-per-fePJ&-ette-p~~i:-ear-tt~~-~~i:-red-by-pr~tett~-e£ 
tthe-prefe~~i:-eft;-er-i-mp&i:-P!t-tthe-ltppri:-e&ftttL~-;~mefttt-~-~ 
rei'ICier--i-tt-i:-mpe~i-ere-fer-tthe-appli-e&fttt-tto-effi-ei-eftttrr-and 
eempetteftttry-pr&etti-ee;~~i-e~-m&y-i-fte~ 

ti-r----p&r-arrtti-e-malf~ftett~ft; 
ti-i:-r---Yi:-ei:-eft-i-mpai:-r-mefttt, 
ti-Hr---fti-Htty-; 
ti-Yr---&rtt~r-i-tti-~7 
f¥r---~rSrr~r9r;-P&r-~i-ftsoftLs 
fYi:-r---er--&ftY-ett~er~~~-er-ee~i-tt~ft-tt~&tt-~&i:-Ps 

aei-ri:-tty-tte-pr&etti-ee-i-ft-aft-effi-ei:-efttt-&Ml-eempettefttt-m&ftftePT 
tf-t ~ presents evidence of having previously fulfilled 

the licensure requirements of the Montana state board of 
dentistry r ... 

~r--s~bmi-~~~-etther-i:-ftferm&tti-eft-e~att-elte-b&&Pd-er-i-tts 
~tt&ff~m~-l'teee~~&ry-tte-f~rry-eYal-ttatte-ehe-appri-e&tti-eftT" 

Auth: Sec. 37-4-205, 37-4-307, MCA; IMP, Sec. 37-4-307, 
MCA 

~: The Board is proposing to delete (1) (c), (e) and (g) 
because these requirements for an on-site practice review, 
physician verification of no advanced physical or mental 
disabilities, and other such information as the Board deems 
necessary are improper extensions of authority. 

wa,l6,602 ALLQWABLE FUNCTIONS FOR DENTAL HYGIENISTS AND 
DENTAL AUXILiaRIES f1r--seetti-eft-~r-+-+&r;~A~i-~-&nd 
~tthori-~-tthe-beard-ef~fttti:-ettry-tto~fi-fte-•r-r-~re~~att-s~&ri 
eoft~tti-~tte-rrowabre-~tti:-e~-i:-ft-tthe-pr&ett~-ef~fttt~ 
~Y'J i:-efteT 

t&r--&i-~i-~-eeett~ft-~r-+-+&&r~A~-~~ri-~-tttte 
M>ara-~ardi-I'W/-&rlewa>ere-fltftetti-e~-i-ft-t:~te-pr-ltett~-ef-e.fttt~ 
assi-&tt&ftttr-~lte-felrowi-I'WI~bseetti-efts4!eri-ftelttte-tt~ 
f~ftetti-efte~~~~-tthe-ee&ra~i-rr-per-mi-tt-fer--tthe~i-eft.t:.tt-nd 
fer-tthe-&~~i:-~tt&ftttT 

(2) and (3) will remain the same but will be renumbered 
(1) and (2). 

(a) will remain the same. 
(b) root planing and soft tissue curpettage, and 
(c) monitoring a patient who has been prescribed and 

administered nitrous oxide by a licensed dentistr~ 
Cdl if certified by the board of dentistry. administer 

local anesthetic agents. 
(4) will remain the same but will be renumbered (3). 
(a) through (m) will remain the same. 
(5) will remain the same but will be renumbered (4). 
(a) through (n) will remain the same. 
(o) coronal polishing of teeth only in preparation for 
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placement of orthodontic brackets and bandsr-&P-&~-~he 
~~ree~~ft-e~-ehe~~~;-b~~-noe-~~~~~-&e;-eP~~bmk~~ 
~P1P&ymefte-a.r-•1PP&p~yia~~~--~~~reiftr-~reft&i 
per~~~~&~-&~eees~P&-r~~-eo-ehe-pem&v&r~~-pl~~e 
a~~eain-~rem-ehe~~~-&eee~~r~aeeer-~~ili~i~-&ftS 
apppepPi&~~r~hi~~haft~m~~1POi~h~~-aqen~. 

(6) through (11) will remain the same but will be 
renumbered (5) through (10). 

f~~r--~ioft-~~+-+&~r-Hehr-exemp~e-~he-f~ne~k&ns-&f 
&en~ar-h~~ne-ifts~P~~ion-~rm-ehe-s~perv~sion-~~iremen~• 
where~~h-ineep~~ioft-~~iYen-~-&-p~br~~r-priva~e 
ins~i~~~~n-eP~ftSer-a-eoa~-ef-heal~h-eP-ift-&-p~bi~-elinie 
a~~hePi~-Dr-ehe-~a~~--rnhePe~-in-~he-~a~Ls 
a~~hePi&ae~ft~ft&er-ehie-eee~~n-~-~he~~peeea~~n-~ha~~hire 
~he~~ary~per¥ieery-rera~~~hip-ie-no~~~iredr-~he 
~en~~e-whe~ay-be~nsibre-eo-ehe-iftsei~~~~n-a~-~he 
~ien~-per~rmi~-~-ins~~e~ft-sharr~~r~nfeP-aftS 
reviev~-~hey~ay~rmine-ehe~~~~.~~--P~P~heP 
inheren~-ift-~he-a~~hepi~a~ien-ie-~he-obr~a~ien-ef-~he 
h~ien~~-eo-e&mpiy~ieh-any-inser~~~ns-frem-~he~en~is~-as 
may-be~ri~-~rem-afty-s~h~n•~r~&~~ft~ 

(111 A dental hygienist shall be exempted from the 
direct supervision requirements when the hygienist provides 
instruction in oral hygiene in a public or private 
institution. under a board of health. or in a public clinic as 
authRrized by the board. pursuant to section 37-4-405!11. MCA. 
Hygienists authorized to instruct on oral hygiene in this 
fashion shall meet and confer with the dentist responsible foe 
the facility and review cases as the need dictates. The 
hygienist is further responsible for complying with any 
directions or instructions issued by the dentist." 

Auth: Sec. 37-1-131, 37-4-205, 37-4-408, MCA; lM£, Sec. 
37-4-401, 37-4-405, 37-4-408, MCA 

~: The Board is proposing to delete subsections (1) and 
(a) because the language contained in this section is 
meaningless and not necessary. The proposal also will 
specifically clarify that a Montana board certified dental 
hygienist may administer local anesthetic agents. on October 
12, 1990, the Montana Dental Hygienists' Association brought 
to the Board's attention the fact that subsection (5) (o) had 
been adopted incorrectly 12/22/89. When the Board adopted MAR 
Notice 8.16.32 in December, 1989, it did not intend to expand 
the orthodontic assistants' function regarding coronal 
polishing; however, when the rule was adopted new language "or 
at the direction of the dentist" was added which, in effect, 
expanded the duty of coronal polishing by orthodontic 
assistants upon direction of the dentist and not just for 
teeth preparation for placement of orthodontic brackets and 
bands. The Board's intent was to allow coronal polishing only 
for teeth preparation for placement of orthodontic brackets 
and bands. Therefore, the Board is amending this rule to 
allow orthodontic assistants to perform coronal polishing only 
for teeth preparation for placement of orthodontic brackets 
and bands. Lastly, the amendment to subsection (12) changes 
interpretative language to specific rule language. This 
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section provides for an exemption to direct supervision of the 
dental hygienist in a public or private institute, under a 
board of health, or in a public clinic. Thus, under general 
supervision, a hygienist may be allowed to provide instruction 
in oral hygiene in a board authorized facility. 

"8.16.605 DENTAL HYGIENIST EXAMINATION (1) through 
(6) (e) will remain the same. 

Cfl copies of current and former licenses held in other 
states or territories; 

(f) and (g) will remain the same but will be renumbered 
(g) and (h)." 

Auth: Sec. 37-1-131, 37-4-205, 37-4-402, 37-4-403, MCA; 
IMf, Sec. 37-4-402, 37-4-403, 37-4-404, MCA 

~: These proposed amendments add the requirement of 
filing copies of current and former dental hygiene licenses to 
the list of supporting documents to be filed with the dental 
hygiene application. This additional requirement will align 
the rule with the statute. 

"8.16.607 APPLICATION TO CONVERT AN INACTIVE STATUS 
LICENSE TO AN ACTIVE STATUS LICENSE (1) through (b) (iii) will 
remain the same. 

fer--hfty-appl~~ft~-feP-&e~~ve-l~ftse~~a~~-wne~peves 
epep~~~ve-eo~pe~ftee~ft6ep-~~~-~le-m~~-&~-~pee-~~~~-~ne 
&e~~~~r-ee~He~-&ft-e~i~~P&e~~-pey~~ttri~-~ne-f~rs~ 
~-ye&rs-~1~~~-~fte~P-Pe-eft~Pi~-pP&e~~ 

(d) will remain the same but will be renumbered (c), 
~r-~ttb•i~-~-eeP~~f~a~-fpem-&~ttly-l~~~~rs~iaft 

ver~fy~~-~~&~-~ne-~ppl~~ft~-~-~~-ettbtee~-~-&fty-~Y&~ 
p~ys~l-er~ft~&l~~&bili~y-w~~~-~mp~~PS~ne-&ppl~&ft~Ls 
~bil~~r-~-per~r.-~he~~ys~&l~~~-peqtt~~-by~P&e~~-e£ 
~ne-ppefess~ft,-eP-~~pa~rs-~he-eppl~~ft~~-~ft~-~-ee 
reft6ep-~~-~mpess~b~-~r-~he-eppl~&ft~-~-eff~~ft~ly-aftd 
eompe~ft~lt~P&e~~,-w~~~~y-~ftel~ 

fir----p~Palr~~~&lfttfte~~ftt 
f~ir---·~~ft-¥Mpa~Pmeft~ 
f'~Hr--seftiH~YT 
f'~Yr---ar~~r~~is, 
f'Yr---~rSrr~r9rr-P&P~iftseft~7 
f'Yir---er-&fty-e~heP~~~-ep-eo~~~~ft-~~&~-imp&iPS 

~bili~y-~~P&e~~-~ft-&ft-eff~~ft~-&fte-eempe~ft~-m~ftftePT 
fft ~ presents evidence of having previously fulfilled 

the licensure requirements of the Montana state board of 
dentistry,-_._ 

~r--sttbm~~-stte~-e~her-iftfer.~~~ft-~~~~-~-&e&~-er-~~s 
sl!-~ff-dee~s-rteeess&ry-~-fttlly-eY&ltt~~-~he-~ppl~&~~ft.- 11 

Auth: Sec. 37-1-131, 37-4-205, 37-4-406, MCA; !Mf, Sec. 
37-4-406, MCA 

REASON: The Board is proposing to delete subsections (1) (c), 
(e) and (g) which require an on-site practice review, 
physician verification of no advanced physical or mental 
disabilities, and other such information as the Board deems 

12-6/27/91 HAR Notice No. 8-16-36 



-947-

necessary. These subsections represent improper extensions of 
authority. 

"8.16.701 SERviCE TO THE PUBLIC AND OQALITX OF CARE 
(1) The dentist's primary obligation ~f in se~v~ 

serving ~ the public shall ~~ ~ the delivery of quality 
carer in_A co~petentry and ti~ely fashion, within the bounds 
of the clinical circumstances presented by the patient. 
~~al-i~~f~re-eltal-1--be-a~~~~~~a~i&n~f-~he~n~~l 
p~a:e~~~rter-r" 

Auth: sec. 37-4-205, 37-4-321, MCA; IMf, sec. 37-4-321, 
MCA 

~: The proposed amendments to this rule are to 
specifically state the dentist's primary obligation shall be 
quality care to the public. The rule is currently written in 
the form of an opinion. 

"8.16.706 CQNSQLTATION ANP REFERRAL (1) Dentists shall 
be~bl~-ee seek consultation;-if~~ib%er~P~fte 
wel-fa-re-f~iel't"-i-ll-be-.~a-Netl~P-aeval'leH-by 
~~ili-~i-"'-~~~ave~ia-1--e~il._;-~newl-edqe-a-ftd 
e~~Pieftee with those licensees or other health care 
professionals wbo have special skills. knowledge and 
experience whenever needed to safeguard the welfare of the 
patient. 

(2) When A patient~ visita or a-pe 1§ referred ~ 
dentist to specialists or consulting dentists for 
consultation: 

(a) The specialists or consulting dentists upon 
completion of ~i-r the patient's care shall return the 
patient, unless the patient expressly reveals a different 
preference, to the referring dentists, or if none, to the 
dentists of record for future care. 

(b) will re~ain the sa~e." 
Auth: sec. 37-4-205, 37-4-321, MCA; IMf, Sec. 37-4-321, 

MCA 

~: Current rule language states an opinion of the Board. 
Therefore, the Board is proposing to amend the language to 
specifically state that dentists shall seek consultations when 
the patient will benefit. 

"8.16.707 RfiSTRICTION ON USE OF AUXILIARY PERSONNEL 
(1) Dentists shall be-bl~-~-pre~~-~he-hea-1-~lt~f 

~ltei~-pa-~ien~-by-nly-&8•~ni"'-~~a-lif~-a-~~ili-a-pie~-~lt~~~ 
6~~~-lti-elt~n-be-~a-lly~~~r--&en~~~~-~lta-ll-be 
f~~~he~-br~-~-prese~i-be-a-n6-.~~~v~-~he~~~-e~-a-l-% 
a~~i-li-a-~y-~rsenftel~r*i-"'-~n6e~-~hei~-6~~~n-an6-eon~ro% 
refrain from assigning to dental auxiliaries any duties or 
responsibilities regarding patient care that cannot be 
delegated to auxiliaries under section 37-4-401. et seq., MCA 
and these rules. In addition. the dentists shall prescribe 
and supervise the work of all auxiliaries operating under hi~ 
supervision." 
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Auth: Sec. 37-4-205, 37-4-321, MCA; ~. Sec. 37-4-321, 
37-4-405, 37-4-408, MCA 

~: current language ~tates an opinion of the Board. 
Therefore, the Board is proposing to amend the language to 
specifically state that dentists shall not delegate duties 
that cannot be delegated to auxiliaries and that they shall 
prescribe and supervise the work of all auxiliaries operating 
under his supervision. 

"8.16.708 JUSTIFIABLE CRITICISM AND EXPERT TESTIMONY 
(1) &eft~~~-eh~~~-&e~e~~-~-repePe~-~he 

~pprepr~~~-re¥~i~-~ney-~ft~~~~~~~~-~ftd~r 
eoft~~ft~~r-f~~~~y-~re&~ft~-ey~~her~~~~~r--r~-~here-is 
e¥~nee~f-~~h-~re~~meft~;-~he~~~ft~--~~-be-iftformeer-
9eft~~~-eh~rr-he~e~~-~-re~P&~ft-~rem~mmeft~~ft9 
~~~p~r~~~ry-wi~he~~-~-~~f~~~~ft-&~-ehe-.eP¥~--f 
o~heP~ft~~~~r--9eft~~~-4R~Y4Pre¥~-e~~~~~fty-when 
~h~~-~~imeny-~-e•seft~~~r-~-&-~•~-~-f~~-d~~~~f 
&-t~~i~r~P-adftift~~P&~~Ye-ae~~~ Qentists shall report to 
the board or t 0 a peer reyiew network instances of grgss 
mistreatment by other dentists 0r evidence of continual faulty 
treatment by gther dentists. If there is evidence of such 
treatment. the patient should be informed gf his present 0ral 
health status. Qentists shall ngt comment disparagingly about 
the.seryices of other dentists. however. if they have 
reasonable cause to believe their concerns are well founded. 
they should address them to the board 0r to peer review. 
Dentists may prgyide expert testimony in a iudicial or 
administrative action so long as they are not paid a 
contingent fee," 

Auth: Sec. 37-4-205, 37-4-321, MCA; IHf, Sec. 37-4-321, 
MCA 

~: Current language states an opinion of the Board. 
Therefore, the Board is proposing to amend the language to 
specifically state that dentists shall repor~ to the state 
board or peer review network instances of gross mistreatment. 

"8,16.709 REBATE ANQ SPLIT FEES (1) Dentists shall ne~ 
aeeep~~r-~r-~ree~~·~r-~r~~-EeeeA refrain fr0m 
accepting or tendering •rebates" or "split fees" Wbicb are 
commissigns paid to others fgr referral of business.• 

Auth: Sec. 37-4-205, 37-4-321, MCA; lHf, Sec. 37-4-321, 
MCA 

~: The Board is proposing to amend this rule because 
current language is in the form of a Board opinion. 

"8.16,720 STANQARDS FOR MULTIPLE-SPECIALTY ANNOUNCEMENTS 
(1) will remain the same. 
t&r--&eft~~~~~he~mple~-~he~r-adY&nee~~~~~-~" 

~~r&m~-~~~-ey-~he~~ne~~-eft~ft~&~~~~~~~-pr~~-~e 
~he-~~~~~&~~ft~~-~he~~i~~~~ft-~reeee~-ift-~~r-~ftd~he 
&re-e~rre~~ry-e~h~&~ly~ftne~ne~~~-&-epee~~r~~-~ft-~he 
~ft~~-~re~-m~y-~ftft&~Dee-ift-~i~~ft~~-&re~~-pre¥~-~hey 
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&re~~~ft&~~~~&~~f~~~re~~~fied4i~prema~~-in 
eaei't-&re&-feP-wi'tiei't-~-wi-ei't-M-&ft_rtee .. - Bee~t-ft~~i-eft-ef 
l!ttteeesefll~-ee!llp~i-eft-ef-~i'te~i-eftlt~~PMtf'e-r""'ltiiR-be 
~~DIII~-M-tfte-ltpp~Pi~-ee-~ititeft~-ttOei-eey .. --'l'l'te 
c!eelt~~&~i-eft~~--1!-l't&~--tfte-dltPni-eft-ef-~i'te""!tr-ecJP&mt-st 
i-e-lt""'ltift~-of-~~lt~-e~-foP~~~-It~~~~faei&i 
~~~~pY-wi'ti-ei't~~~&¥e-8eeft-lt""'lt~ft~~-f-~-yeltP~-~n 
dll:t'ni-ei'IT n 

Auth: Sec. 37-4-205, 37-4-321, MCA; IM£, Sec. 37-4-321, 
MCA 

REASQH: The Board is proposing to delete subsection (2) 
because general standards for announcing specialties is 
already covered in ARM 8.16.719 and 37-4-502, MCA. 

"8,16.722 UHPRQFESSIONAL CONDUCT (1) through (1) (v) will 
remain the same. 

lwl toiling to superyisa and monitor the actions of all 
dental auxiliaries in regard to patient care: 

!xl engaging in false or misleading advertising as 
defined by ABM 8.16.501. et seq.; and 

lyl violating the regulations concerning the 
aominjstration of anesthesia." 

Auth: Sec. 37-4-205, 37-4-321, 37-4-405, MCA; IM£, Sec. 
37-4-321, 37-4-405, MCA 

REAaQH: The Soard is proposing these amendments to expand 
grounds for unprofessional conduct and to align the rule with 
appropriate statutes. 

"8.16.806 REQUEST FOR HEARING (1) The applicant or 
licensee is entitled to a hearing before the board which is 
requested by depositing in the mail te lQ days after receipt 
of notice, a certified letter addressed to the department and 
containing such request." 

Auth: Sec. 37-1-136, 37-1-137, 37-4-205, MCA; IMP, Sec. 
37-1-136, 37-1-137, MCA 

~: The Board proposes to amend 20 days to 30 days simply 
to extend the time frame for requesting a hearing before the 
Board. 

3. The rules proposed for repeal can be found at pages 
B-504 through 520, and B-525 of the Administrative Rules of 
Montana. 

The Board is proposing to repeal ARM 8.16.403 because 
it is repetitive of ARM 8,16.405 Fee Schedule and serves no 
real purpose - Auth: sec. 37-1-134, MCA; !Mf, Sec. 37-4-202, 
MCA; 8.16.407 because identification of dentures is already 
required by 37-4-503, MCA, and requiring that the dentist 
permanently place his license number in the denture is an 
improper extension of authority - Auth: Sec. 37-4-205, IM£, 
sec, 37-4-205, 37-4-503, MCA; 8.16.501 through 8.16.509 
because the rules are interpretative rules and are vague, 
ambiguous and in some cases an improper extension of 
authority - Auth: Sec. 37-4-205, IMf, Sec. 37-4-322, MCA 

ARM 8.16.603 is being proposed for repeal because all 
board meetings are open to the public and anyone may attend 
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the open meetings. This ~ule ia unnecesaa~y - Auth: Sec. 37-
4-202, MCA; IMf, Sec. 2-3-103, MCA. 

The Boa~d is alao proposing to ~epeal ARM 8.16.704 
because the ~ule is ~epetitive of ARM 8.16.722 -acts 
constituting unp~ofessional conduct, Auth: sec. 37-4-205, 37-
4-321, MeA, lHf, Sec. 37-4-321, MCA; 8.16.710 because current 
language states an opinion of the Boa~d and implies continuing 
education is ~equired when in fact it is not; 8,16.711 because 
membe~ship ~equi~ement in any association is an imp~oper 
extension of authority; 8.16.712 because limiting or 
controlling research and development is an improper extension 
of authority; 8.16.713 because failure to exercise due regard 
for the safety, health, and welfare of a pat±ent constitutes 
unprofessional conduct as defined in ARM 8.16.722 - Auth: Sec. 
37-4-205, 37-4-321, MCA, IMf, Sec. 37-4-321, MCA. 

ARM 8.16.714 is being proposed for repeal because state 
Board regulation of patents and copyrights is an improper 
extension of authority - Auth: Sec. 37-4-205, 37-4-321, MCA; 
IMf, Sec. 37-4-321, MCA. 

The Board is proposing to repeal ARM 8.16.715 through 
8.16.718 because they conflict with the advertising 
restrictions as authorized by 37-4-502, MCA. In addition to 
advertising regulation by the board as allowed by 36-4-502, 
the Board is proposing new advertising rules in this notice 
similar to those that have been approved by the Federal Trade 
Commission - Auth: Sec. 37-4-205, 37-4-321, MCA; IMf, Sec. 37-
4-321, MeA. 

ARM 8.16.721 is being proposed for repeal because general 
practitioner announcement of services is already covered by 
ARM 8,16.719 and 37-4-502, MCA - Auth: Sec. 37-4-205, 37-4-
321, MCA; lHf, Sec. 37-4-321, MCA. 

Also proposed for repeal are ARM 8.16.802 and 8.16.803 
because the existing rule on license probation and reprimand 
or censure of a licensee poses conflicts with the 
unprofessional conduct rules as established by the Board. 
Also the existing rules are vague and are so~ewhat repetitious 
of 37-4-321, MCA - Auth: Sec. 37-1-136, 37-4~205, MCA; IM£, 
sec. 37-1-136. 

4. The proposed new rules will read as follows: 

''I POLICY (1) The lack of sophistication by many 
persons concerning dental services, the importance of the 
interests affected by the selection of a dentist and the 
foreseeable consequences of unrestricted advertisement by 
dentists, which is recognized to pose distinct possibilities 
for deception, require that dentists take special care to 
avoid misleading the public about the services they provide. 
The benefits of advertising depend upon its reliability and 
accuracy. Because advertising by dentists is calculated and 
not spontaneous, the imposition of reasonable regulation to 
foster compliance with appropriate standards serves the public 
interest without impeding the flow of useful, meaningful, and 
relevant information to the public." 

Auth: Sec. 37-4-205, MCA; !Mf, Sec. 37-4-322, MCA 
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"II D§fiNITIQNS The following definitions apply for 
purposes of these regulations governing the practice of 
advertising as well as regarding the rules of professional 
conduct: 

(1) "Advertisement" is any communication made or 
disseminated to the public in any manner designed to attract 
public attention to the practice of a dentist who is licensed 
to practice dentistry in Montana; 

(2) "Licensee" is any person holding a license to 
practice dentistry in the state of Montana; 

(3) "Material fact" is any fact that an ordinary, 
reasonable, and prudent person would need to know or rely upon 
in making an informed decision concerning dental care or the 
selection of a dentist to serve his or her particular needs; 

(4) "Bait and switch advertising" is an alluring but 
insincere offer to sell a product or provide a service that 
the advertiser, in truth, does not intend or want to sell and 
which is designed to switch the consumer from purchasing the 
advertised product or service to another product or service, 
usually at a higher fee or on a basis more advantageous to the 
advertiser; 

(5) "Discounted fee" is a fee offered or charged by a 
person or organization for any dental product or service that 
is less than the fee the person or organization usually offers 
or charges for the product or service but does not include 
products or services explicitly offered free of charge." 

Auth: Sec. 37-4-205, MCA; lHf, Sec. 37-4-322, MCA 

"III FEE INFOBMATION (1) Fixed fees may be advertised 
for any service. It is presumed, however, that unless 
otherwise stated in the advertisement that a fixed fee for a 
service shall include the cost of all professionally 
recognized components within generally accepted standards that 
are required to complete the service. 

(2) A range of fees may be advertised for services and 
the advertisement must disclose the factors used in 
determining the actual fee, necessary to prevent deception to 
the public. 

(3) Discounted fees may be advertised if the discounted 
fee is actually lower than the licensee's customary or normal 
fee charged for the service and the licensee provides the same 
quality and components of service and material that he or she 
provides at the normal, nondiscounted fee for that same 
service. 

(4) Related services that may be required in conjunction 
with the advertised services for which additional fees will be 
charged must be identified in any advertisement. 

(5) Advertised fees shall be honored for those seeking 
the advertised services during the entire time period stated 
in the advertisement whether or not the services are actually 
rendered or completed within that time. If there is no time 
period stated in the advertisement of fees, the advertised fee 
shall be honored for 30 days from the last day of publication 
or until the next scheduled publication, whichever is later." 

Auth: Sec. 37-4-205, MCA; IM£, Sec. 37-4-322, MCA 
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"IV ADVERTISING CONTENT The following acts or omissions 
in the context of advertisement by any licensee shall 
constitute unethical and unprofessional conduct and shall 
subject the licensee to disciplinary action pursuant to 
section 37-4-321, MCA, and ARM 8.16.701, et seq.: 

(1) Claims that the services performed, personnel 
employed, materials or office equipment used are 
professionally superior to that which is ordinarily preformed 
or used, or that convey the message that one licensee is 
better than another when superiority of services, personnel, 
materials or equipment cannot be substantiated. 

(2) The misleading use of an unearned dr non-health 
degree in any advertisement. 

(3) Promotion of a professional service that the 
licensee knows or should know is beyond the licensee's ability 
to perform. 

(4) Use of advertising techniques that intimidate, exert 
undue pressure or undue influence over a prospective patient. 

(5) Any appeal to an individual's anxiety in an 
excessive or unfair manner. 

(6) use of personal testimonials attesting to a 
licensee's competence in service or treatment that is not 
reasonably verifiable. 

(7) Use of statistical data or other information based 
on past performances or other prediction of future services 
that creates an unjustified expectation about results that the 
licensee can achieve. 

(8) Communication of personally identifiable facts, 
data, or information about a patient without first obtaining 
patient consent. 

(9) Any misrepresentation of a material fact. 
(10) Knowingly suppressing, omitting, or concealing any 

material fact or law without which the advertisement would be 
deceptive or misleading. 

(11) Making statements concerning the ~enefits or other 
attributes of dental products or services involving 
significant risks without including an assessment of the 
safety and efficiencies of the products or services as well as 
detailing the availability of alternatives, if any, and if 
needed to avoid deception, an assessment of the benefits or 
other attributes of those alternatives. 

(12) Any communication that creates an unjustified 
expectation concerning the potential results of any dental 
treatment. 

(13) Failure to comply with the rules governing 
advertisement of dental fees and services, specialty 
advertisement and advertising records. 

(14) The use of "bait and switch" advertisements. In 
investigating complaints of "bait and switch" advertising, the 
board may require the licensee to furnish to the board or its 
representative data or other evidence pertaining to sales made 
at the advertised fee as well as other sales. 

(15) Misrepresentation of a licensee's credentials, 
training, experience or ability. 

(16) Failure to include the corporation, partnership or 
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individual licensee's name and address and telephone number in 
any advertisement. Any dental corporation, partnership or 
association that advertises by use of a trade name or 
otherwise fails to list all licensees practicing at a 
particular location shall provide a list of all licensees 
practicing at that location upon request and conspicuously 
display in the licensee's office a directory listing all 
licensees practicing at that location. 

(17) Failure to disclose providing compensation or other 
consideration to representatives of the press, radio, 
television or other medium in return for any advertisement 
unless the nature, format or medium of such advertisement 
makes the fact of compensation or consideration evident. 

(18) Use of the name of any licensee formerly practicing 
at or associated with any advertised location more than 30 
days after that licensee has left the practice. This rule 
shall not apply to a retired or deceased former associate who 
practiced dentistry in association with one or more of the 
present occupants if the status of the former associate is 
disclosed in any advertisement or sign. 

(19) Stating or implying that a certain licensee 
provides all services when any such services are performed by 
another licensee. 

(20) Directly or indirectly offering, giving, receiving, 
or agreeing to receive any fee or other consideration to or 
from a third party for the referral of a patient in connection 
with the performance of professional services." 

Auth: Sec. 37-4-205, MCA; IH£, Sec. 37-4-322, MCA 

"Y SPECIALTY ADVERTISING 
dental practice approved by the 
and the designation for ethical 
limitation of practice are: 

(a) dental public health; 
(b) endodontics; 
(c) oral pathology; 

(1) The special areas of 
American dental association 
specialty announcement 

(d) oral and maxillofacial surgery; 
(e) orthodontics; 
(f) pedodontics (dentistry for children); 
(g) periodontics; and 
(h) prosthodontics. 
(2) A licensee may not advertise using the terms 

"specialist", "specializing" or "practice limited to" unless 
the licensee has met the board standards for specialization as 
set forth in ARM 8.16.719 and 8.16.720 and the branch of 
dentistry advertised as a specialty branch of dentistry is 
sanctioned as a specialty branch of dentistry by (1) above. 

(3) A licensee who possesses a verifiable combination of 
education and experience is not prohibited from including in 
his practice one or more branches of dentistry. Any 
advertisement of such practice shall not make use of the terms 
"specialty", "specializing", "specialist" or "practice limited 
to" and must contain the statement "the services are being 
performed or provided by a general dentist," or words to that 
effect, and such statement must appear or be expressed in the 
advertisement as conspicuously as the branch of dentistry 
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advertised." 
Auth: Sec. 37-4-205, MCA; IM£, Sec. 37-4-322, MCA 

"YI APYERTISING RECORPS AND RESPONSIBILITY (1) Each 
licensee who is a principal partner, or officer of a firm or 
entity identified in any advertisement, is jointly and 
severally responsible for the form and content of any 
advertisemen~• This provision also shall include any licensed 
professional·employees acting as an agent of such firm or 
entity. 

(2) All advertisements are presumed to have been 
approved by the licensee named therein. 

(J) A recording of every advertisement:communicated by 
electronic media and a copy of every advertisement 
communicated by print media, as well as a copy of any other 
form of advertisement, indicating the date, place and duration 
of the advertisement shall be retained by the licensee for a 
period of two years from the last date of broadcast or 
publication and shall be made available to the board or its 
representative upon request. 

(4) When placing advertising, the licensee must possess 
such information which, when produced, would substantiate the 
truthfulness of any assertion or representation of material 
fact made in the advertisement." 

Auth: Sec. 37-4-205, MCA; IM£, Sec. 37-4-322, MCA 

"VII SEVERABILITY It is hereby declared that the 
sections, clauses, sentences and parts of these rules are 
severable, are not matters of mutual essential inducement, and 
any of them shall be rescinded if these rules would otherwise 
be unconstitutional or ineffective. If any one or more 
sections, clauses, sentences or parts shall for any reason be 
questioned in any court, and shall be adjudged 
unconstitutional or invalid, such judgment shall not affect, 
impair or invalidate the remaining provisions thereof, but 
shall be confined in its operation to the specific provision 
or provisions so held unconstitutional or invalid, and the 
inapplicability or invalidity of any section, clause, sentence 
or part in any one or more instances shall not be taken to 
affect or prejudice in any way its applicability or validity 
in any other instance." 

Auth: Sec. 37-4-205, MCA; IME, 37-4-322, MCA 

~: These new rules permit public access to a wider range 
of truthful information about the availability of dental 
services. The new rules will stimulate competition among 
dentists, and, in the process, improve the efficiency with 
which dental services are delivered, while protecting the 
public from deceptive advertising. These proposed rules are 
similar to rules that have been approved by the Federal Trade 
Commission. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Dentistry, Lower Level, Arcade Building, 111 North Jackson, 
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Helena, Montana 59620-0407, no later than August 8, 1991. 
6. Robert P. Verdon, Esq., of Helena, Montana, has been 

designated to preside over and conduct the hearing. 

BOARD OF DENTISTRY 
JOHN T. NOONAN, DDS, PRESIDENT 

BY: ~~f_J__ 
ANDY POO~ DEPUTY DIRECTOR 
DEPARTMENT OF SOMMERCE 

certified to the secretary of State, June 17, 1991. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I through XXVI dealing 
with licensing for specialty 
residential mental health service 

To: All Interested Persons 

NOTICE OF PUBLIC I!EARI!IG 
FOR PROPOSED ADOPTION 

OF NEI'/ RULES 

(Licensing & certific~tion) 

1. On August 26, 1991, at 9:00a.m., the Department ·.-~ill 
hold a public hearing in Room C209 of the Coq,;wcll nu i lrl i nq, 
1400 Broadway, Helena, Montana, to consider the ildopt ion of the 
above-captioned rules, which establish licensure standards for 
a new class of health care facility offering mental hcillth 
services to those afflicted with addictive disorders. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of Montann. 

3. The rules, as proposed, appear as follows: 

RULE I SPECIALTY MENTAL HEALTH FACILITY--APPLICATION Q[ 
OTHER RULES (1) To the extent that other licensure rules in 
this chapter conflict with the terms of (Rules II through 
XXVI], the terms of [Rules II through XXVI] will apply to 
specialty mental health facilities. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE II SPECIALTY MENTAL HEALTH FACILITY--DEfJJ.IlT_l9t.!0 
(1) As used in [Rules I through XXVI], the follo·.-:inq 

definitions apply: 
(a) "Specialty mental health facility" menns " hei'llth 

care facility that provides specialty mental health services 
in a residential setting to patients with mental health condi
tions associated with addiction and may include a specialty 
unit attached to another type of licensed health care facility. 

(b) "Addiction" means habituation, and psycho log ica I 
dependence upon a substance or behavior for the purpose of 
achieving euphoria or temporary relief from painful stimuli, 
whether or not the stimuli are internal or externi'll in ori~in. 
AUT!!: 50-S-lOJ, MCA; IMP: 50-5-lOJ, MCll 

RULE III SPECIALTY MENTAL HEALTH FACILIT): ... _::BEQL'JR[Il 
TREATMENT SERVICES (1) A specialty mental health facility 
must: 

(a) Provide an individually planned regime of 24-hour 
professionally directed evaluation, care, and treatment for 
each patient with mental he a 1 th conditions as soc iatecl "-' i th 
addiction that it serves, pursuant to a defined set o( ~rittrn 
policies and procedures; 
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(b) Have permanent facilities that include, at least, 
inpatient beds; 

(c) Utilize a multi-disciplinary staff appropriate and 
sufficient to care for patients whose emotional/behavioral 
problems are severe enough to require residential services; and 

(d) Provide 24-hour observation to residents, and have 
medical monitoring and treatment available to them on a 24-
hour basis. 
AUTII: S0-.5-JOJ, r-ICA; If1P: 50-5-103, MCA 

BQ~ IV SPECIALTY MENTAL HEALTH FACIL!TY--PROHIBITIONS 
(1) A specialty mental health facility may not admit as 

a patient any person who: 
(a) does not voluntarily seek admission; 
(b) requires physical or chemical restraints; 
(c) is non-ambulatory or bedridden; 
(d) may have impaired judgement or is incapable of appro

priate physical action for self-preservation under emergency 
conditions; 

(e) requires a medication regime to orient him or her to 
reality, or for stabilization or any other purpose related to 
behavior modification; 

(f) requires intensive supervision or specialized thera
peutic interaction; 

(g) requires a treatment that focuses on management of 
a psychiatric condition that may endanger the person, facility 
staff, or others; 

(h) requires electro-convulsive therapy; 
(i) requires a locked environment; or 
(j) requires treatment for a mental health condition 

other than one associated with an. addiction related to eating 
disorders, gambling, or sexual behavior. 
AUTH: 50-5-103, HCA; IMP: 50-5-103, MCA 

RULE V SPECIALTY MENTAL HEALTH FACILITY--ORGANIZATIONAL 
STRUCTURE; GOVERNING BODY (1) A specialty mental health fa
cility must have a governing body that is legally responsible 
for the conduct of the facility and that: 

(a) Ensures that the medical and professional staff of 
the facility: 

(i) are appointed by the governing body to the medical 
staff after the governing body considers the recommendations 
of the existing members of the medical staff; 

(ii) have bylaws and written policies that are approved 
by the governing body; 

(iii) are accountable to the governing body for the qual
ity of care provided to patients; and 

(iv) are selected-.,n the basis of individual character, 
competence, tr~ining, experience, judgment, and professional 
qualifications according to the specific areas in which they 
are to provide medical treatment. 

(b) Appoints a chief executive officer who is responsible 
for Managing the facility. 

(c) In accordance with a written policy ensures that: 
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(i) Every patient is under the care of a psychiatrist; 
and 

(ii) Whenever a patient is admitted to the facility, the 
admission procedures required by (Rule XI] are followed. 

(d) Prepares, adopts, reviews, and updates annually an 
overall institutional plan that includes the following: 

(i) a system of financial management and accountability; 
and 

(ii) a system that assures that members of the governing 
body and appropriate administrative and professiona 1 staff have 
adequate and comprehensive liability insurance. 

(e) Maintains a list of all contracted services, includ
ing the scope and nature of the services provided, and ensures 
that a contractor providing services to the facility: 

(i) furnishes services that permit the facility, includ
ing the contracted services, to comply with all applicable 
licensure standards; and 

(ii) provides the services in a safe and effective manner 
that will ensure that a patient may be able to return to a 
community setting as soon as possible. 

(f) Ensures that the medical and nursing staff of the 
facility are licensed, certified, or registered in accordance 
with Montana law and rules and that each staff member provides 
health services within the scope of his or her license, cer
tification, or registration. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE VI SPECIALTY MENTAL HEALTH FACILITY--MED_ICAL 1'-tlD 
PROFESSIONAL STAfF (1) A specialty mental health facility 
must: 

(a) Have a single, organized professional staff <,;ith 
overall responsibility for the quality of all clinical c~re 
provided to patients and the professional practices of its 
members; 

(b) Employ or contract with the numbers of qualified 
professional and support staff necessary to adequately evaluate 
patients; formulate written, individualized, and comprehensive 
treatment plans; provide active treatment measures; and engage 
in discharge planning. 

(c) Ensure that the medical staff adopts and enforces 
bylaws approved by the governing body that include: 

(i) a description of the qualifications a medical and 
professional staff candidate must meet in order to be recom
mended to the governing body for appointment; 

(ii) a statement of the duties and privileges of each 
category of medical and professional staff. 

(iii) a requirement that a physical examination be made 
and medical history taken of a patient by a member of the 
medical staff no more than 7 days before or 24 hours after the 
patient's admission to the facility. 

(d) Ensure that the medical staff includes at least one 
Montana-licensed psychiatrist. 

(e) Ensure that a staff psychiatrist does the following: 
(i) Provides medical direction for the facility's resi-
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dential mental health care activities and consultation for, 
and medical supervision of, non-physician health care staff; 
and 

( i i) Reviews and signs the records of each patient ad
mitted by a physician or non-physician health care staff no 
later than 24 hours after admittance to the facility. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

B.!JJ~E V]_J __ SUCIAL'l'Y MENTAL HEALTH FACILITY--NURSING Sg.!l:: 
VICE~ ( J) A specialty mental health facility must provicle 
24-hour nursing services and meet the follow,.i.ng standards: 

(a) The director of nursing services must be a licensed 
·registered nurse and must: 

(i) determine the types and numbers of nursinq personnel 
and staff necessary to provide nursing care; and 

( i i) schedule udequate numbers of licensed registered 
nurses, licensed practical nurses, and other personnel to 
provide nursing care as needed. 

(b) A registered nurse must be on duty at least 8 hours 
per day, and the director of nursing or another registered 
nurse designated as the director's alternate must be on call 
and available within 20 minutes at all times. 

(c) The nursing service must have a procedure to ensure 
that all nursing personnel have valid and current nursing 
licenses. 

(d) Thr> nursing staff must develop and keep current a 
nursing care plan for each patient when a nursing care plan is 
required. 

(e) Upon admission of a patient to the facility, a regis
tered nurse must assign the nursing care of that patient to 
other nursing personnel in accordance with the patient's needs 
and the specialized qualifications and competence of the nurs
ing staff available. 

(f) All drugs and biologicals must be administered by, 
or under the supervision of, nursing or other personnel in 
accordance uith feder<"l and state law and rules, including 
applicable licensing requirements, and in accordance with 
medical staff policies and procedures which have been approved 
by the governing body. 

(g) Each order for drugs and biologicals must be consis
tent with federal and state law and be in writing and signed 
by the practitioner who is both responsible for the care of the 
patient and legally authorized to prescribe. 

(h) \'ihen an or<"l or telephonically-transmitted order must 
be used, it must be: 

(i) accepted only by personnel that are authorized to do 
so by the medic<ll staff policies and procedures, consistent 
with federal and state law; and 

(ii) signed or initialed by the prescribing practitioner 
as soon as possible and in conformity with state and federal 
law. 

(i) The facility must adopt a procedure for reporting to 
the attending practitioner adverse drug reactions and errors 
in ~dministrotion of drugs. 
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AUTH: 50-5-103, MCA; IMP: 50-5-lOJ, MCA 

RULE VIII SPECIALTY MENTAL HEALTH FACILITY--APMINISTRATOR 
{1) A specialty mental health facility must have an 

administrator who has formal training and/or experience which 
demonstrates an ability to perform the functions and duties 
required by these licensure rules. 

(2) The facility must ensure that the administrator is 
on the premises the number of hours necessary to manage and 
administer the facility in compliance with these licensure 
rules. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

Bl!li.fJ._lLRP_liG.Lfii;.t.Y_ MJ:!Iil!d:!.t.~ I,.:r'U . .E.ItG.U· T.LY.-_-:Plfl\ RJ11\cF.!JT 1 f.: I\ I, 
SERVICES (1) A specialty mental health facility must have 
pharmaceutical services that meet the needs of the patients and 
include either a pharmacy directed by a registered pharmacist 
or a drug storage area under the supervision of a consulting 
pharmacist who develops, supervises, and coordinates all the 
facility's pharmacy services. 

(2) The facility must ensure that: 
(a) The pharmacy or drug storage area is administered in 

accordance with accepted professional principles. 
(b) When a pharmacist is not available, drugs and biolog

icals are removed from the pharmacy or storage area solely by 
the personnel designated in writing in medical staff and phar
maceutical services policies, and in a manner consistent with 
federal and state law. 

{c) All compounding, packaging, and dispensing of drugs 
and biologicals is under the supervision of a pharmacist and 
performed in a manner consistent with federal and state lavl and 
rules. 

(d) Drugs and biologicals are kept in a locked stor~ge 
area. 

(e) outdated, mislabeled, or otherwise unusable drugs and 
biologicals are removed from the facility and destroyed. 

(f) Drug administration errors, adverse reactions, and 
incompatibilities are immediately reported to the attending 
practitioner. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE X SPECIALTY MENTAL HEALTH FACILITY--TREATMEN~IEAM 
(1) A specialty mental health facility must have a multi

disciplinary treatment team supervised and directed by the 
admitting psychiatrist, and consisting of individuals licensed, 
registered, or certified in the professional disciplines ap
propriate to the condition of each patient. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE XI SPECIALTY MENTAL HEALTH. FACILITY--AN1.1.S§I0t! 
PROCEDURES (1) A specialty mental health facility must devel
op, maintain, and implement admission procedures designed to 
ensure that no client is admitted prior to the facility's 
determination of its ability to meet the needs of the client 
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based on an appraisal of the client's individual service needs. 
(2) The facility must assign a licensed psychiatrist to 

admit all patients according to a defined set of admission 
criteria based upon the Diagnostic and Statistical Manual III
R (DSH III-R) of the American Psychiatric Association and may 
admit patients whose mental health conditions are associated 
with nrldictions relnted to eating disorders, gambling, or 
sexual behavior. 

(3) Whenever a patient is admitted to the fncility by a 
physician other than a psychiatrist, the facility must assure 
that the physician consults with the facility psychiatrist, by 
phone or otherwise, within 12 hours after admission and that 
a written notation of that consultation and the psychiatrist 
approval of the admission for a mental health condition or 
suspected mental hei'llth condition is made and ~:ept in the 
patient's records. 

(4) Each patient must receive a psychiatric evaluation 
that must be completed within 60 hours of admission; include 
a medical history; contain a record of mental status; note the 
onset of illness and the circumstances leading to admission; 
describe attitudes and behavior; estimate intellectual func
tioning, and orientation; and include an inventory of the 
patient's assets in descriptive rather than interpretive fash
ion. 

(5) When indicated, a complete neurological examination 
must be conducted within 72 hours of admission. 

(6) ~licensed physician must conduct a physical examina
tion of each patient within 24 hours after or 7 days prior to 
that patient's admission. 

(7) The department hereby incorporates by reference the 
OSM III-R of the American Psychiatric Association, which con
tains descriptions of various diagnoses of mental disorders. 
A copy of each manual may be obtained from the American Psychi
atric Association, 1700 18th Street NW, Washington, D.C. 20009. 
AUTH: 50-5-103, 11CA; HlP: 50-5-103, MCA 

BULE XII SPECIALTY MENTAL HEALTH FACILITY--CLINICAL 
PROGRAM (1) Each patient must have an individual comprehen
sive treatment plan that must be based on an inventory of the 
patient's strengths and disabilities or mental impairment as 
defined by the multi-disciplinary treatment team and approved 
by the ev~luating psychiatrist. 

(2) A multi-disciplinary treatment team must provide: 
(a) daily clinical services to each patient to assess and 

treat the person's individual needs, services including appro
priate medical, psychological, and health education services; 
and 

(b) individual, family and group counseling. 
1\UT!l: 50-5-103, !KI\; HIP: 50-5-103, HCA 

E_nL0lT..L_SP~G_IALTY HE!ITAL HEALTH fACILITY--STAFF DEVEL
QEU~tiT (1) ~staff development program must be provided for 
adninistr~tivc, pr~fassional, and supp6rt personnel, and must 
be supervised and directed by a staff committee or qualified 
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person. 
AUTH: 50-5-103, MCA; IMP: '50-5-103, MCA 

RULE XIV SPECIALTY MENTAL HEALTH FACU,ITY--.IQQQ._[HlQ 
DIETETIC SERVICES (1) A specialty mental health facility must 
have dietary services that are directed and staffed by adertuatc 
personnel and meet the following standards: 

(a) The facility must assign an employee or contract with 
a consultant who is qualified by experience and training as a 
food service supervisor to direct the food and dietetic service 
and to be responsible for the daily management of the dietary 
service. 

(b) The facility must utilize a qualified dietitian, on 
a full-time, part-time, or consultant basis. 

(c) Any therapeutic diet for a patient must be prescribed 
by the practitioner responsible for the care of that patient. 

(d) Nutritional needs must be met in accordance with 
recognized dietary practices and, at a minimum, the recommended 
daily dietary allowances established by the Food and Nutrition
al Board of the National Research council, National Academy of 
Sciences, 8th edition, 1974. 

(2) The department hereby incorporates by reference the 
recommended daily dietary allowances established by the Food 
and Nutritional Board of the National Research council, Nation
al Academy of Sciences, Bth edition, 1974, which set minimum 
nutrition requirements for human beings. A copy of the above 
dietary allowances may be obtained from the department's Licen
sing and Certification Bureau, Cogswell Bldg., Helena, Hont.ana 
59620 [444-5401]. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE XV SPECIALTY MENTAL HEALTH FACILITY--OUTPATIENT 
SERVICES (1) If the specialty mental health facility provides 
outpatient services, each outpatient must be examined by a 
practitioner and the services must meet the standards contained 
in ARM 16.32.355. 

(2) The department hereby incorporates by reference ARM 
16.32.355, which contains minimum licensure standards for 
outpatient facilities. Copies of ARM 16.32.355 may be obtained 
from the department's Licensing and Certification Bureau, 
cogswell Bldg., Helena, Montana 59620 [444-5401]. 
1\UTH: 50-5-103, MCJ\; IMP: 50-5-103, MCA 

RULE XVI SPECIALTY MENTAL HEALTH FACJ~lTX~M~DI~~L 
RECORDS (1) A specialty mental health facility must maintain 
a medical records system in accordance with written policies 
and procedures, as well as meet the following standards: 

(a) Employ adequate personnel to ensure prompt nnd sys
tematic completion, filing, and retrieval of records. 

(b) create and maintain a record for each person receiv
ing health care services from the facility th<:1t includr'"· i! 
applicable: 

( i) 
(ii) 

12-6/27/91 
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(iii) pertinent medical history; 
(iv) properly executed consent forms; 
(v) reports of physical examinatidns, diagnostic and 

laboratory test results, and consultation findings; 
(vi) all physician's orders, nurses' notes, and reports 

of treatments and medications; 
(vii) final diagnosis; 
(viii) discharge summary; and 
(ix) any other pertinent information necessary to moni-

tor the patient's prognosis. , 
(c) ~Include in each record the signatures of the physi

cian or other health care professional authoring the record 
entries. 

(d) Complete records of a discharged patient within 30 
days after the discharge date and include, in addition to the 
information cited in (b) above, a recapitulation of the 
patient's period of treatment, a recommendation of the appro
priate follow-up or aftercare services for the patient, and a 
brief summary of the patient's medical and mental condition on 
discharge. 

(e) Have written policies and procedures ensuring the 
confidentiality of patient records, and safeguards against 
loss, destruction or unauthorized use, in accordance with 
applicable state and federal law and including policies and 
procedures which: • 

( i) govern the use and removal of records from the 
record storage area; 

(ii) specify the conditions under which information may 
be released and by whom; 

(iii) specify when the patient's consent is required for 
release of information, in accordance with Title 50, chapter 
16, part 5, of the Uniform Health Care Information Act. 

(f) In addition to the above, adhere to the provisions 
of ARM 16.32.308. . 

( 2) The department hereby adopts and incorporates by 
reference ARM 16.32.308, which contains medical records re
quirements for types of health care facilities other than 
hospitals. Copies may be obtained from the department's Licen
sing and Certification Bureau, Cogswell Bldg., Helena, Montana 
59620 (444-5401]. 
AUTH: 50-5-103, f·ICA; HIP: 50-5-103, MCA 

B.\!.l,&. __ ,;i\!!1 SPECIALTY HENTAL HEALTH FACILITY-::QUALITY 
ASSURANC~ (1) The governing body of the facility must ensure 
that there is an effective, on-going, facility-wide written 
quality assurance program and implementation plan in effect 
which ensures and evaluates the quality of the patient ca~e 
provided there and which includes the following: 

(a) Periodic review, not less than semi-annually, in 
order to dete~mine whether utilization of services was appro
priate, established policies were followed, and any changes are 
needed of the following: 

(i) the utilization of facility services, including at 
least the numb~~ of patients served and the volume of services; 
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(ii) a representative sample consisting of not less than 
10% of both active and closed patient records; and 

(iii) the facility's health care policies. 
(b) Consideration by the facility's medical staff of the 

findings of the evaluation and the taking of subsequent remed
ial action, if necessary. 

(c) Evaluation of all services provided by contractors. 
(d) Implementation of a discharge planning program that 

facilitates the provision of post-discharge care and: 
(i) Ensures that discharge planning for each patient is 

initiated in a timely manner; and 
(ii) Ensures that each patient, along with the necessary 

medical information, is transferred or referred to appropriate 
faci 1 i ties, agencies, or outpatient services, as nr,edcd, for 
continued, follow-up, or ancillary care. 

(e) The taking and documentation of appropriate remedial 
action to address deficiencies found through the quality as
surance program, as well as documentation of the out~omP of 
the remedial action. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

Jil.L!,.~ilJ SPECIALTY MENTAL HEALTH FACILITY--UTILIZI\TIOfl 
~ (1) A specialty mental health facility must: 

(a) Have in effect a utilization review plan to review 
services furnished by the facility to patients, both through 
contracted services and by members of its medical staff to 
patients. 

(b) Contract with the state peer review orgilni zation 
(PRO) or its department-approved equivalent to do the follow
ing: 

(i) certify whether all admissions to the filcility were 
medically necessary; and 

(ii) periodically sample facility cases and review them 
to determine the medical necessity of the professional services 
furnished, including drugs and biologicals. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE XIX 
CONTROL (1) 
that: 

SPECIALTY MENTAL HEALTH FACILITY--INQ;£Ll9.1! 
A specialty mental health facility must ensure 

(a) the facility has an effective facility-wide infection 
control surveillance program developed for the identification, 
investigation, prevention and control of nosocomial infections. 

(b) the facility has written policies and procedures that 
describe the types of surveillance carried out to monitor the 
rates of nosocomial infections, the systems used to collect and 
analyze data, and the activities carrie& out to prevent And 
control infection. 

(c) A staff member is designated as a manager of the 
infection control program who has education, training or ex
perience related to infection control, that facility records 
contain documented evidence of the manager's quillifi~ntinns. 
and that the milnager participates in continuing crluc~ti~n in 
the area of infection control. 
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(d) A multi-disciplinary committee oversees the program 
for surveillance, prevention, and control of infection, a 
committee that includes the designated infection control mana
ger and representatives from the professional staff; adminis
tration; and housekeeping, laundry, dietary, maintenance and 
pharmacy services; and meets whenever the committee members 
determine the facility needs such a meeting. 

(e) Each department, including housekeeping, laundry, 
dietary, maintenance, pharmacy, and nursing/medical, develops 
and implements policies and procedures which reflect current 
and accepted infection control standards of practice, and that 
these policies are updated and reviewed annually by the infec
tion control committee. 
AUTII: 50-5-103, MCA; HIP: 50-5-103, MCA 

RULE XX SPECIALTY MENTAL HEALTH FACILITY--PHYSICAL EN
VIRONMENT (1) The facility must maintain adequate facilities 
!or its services, the extent and complexity of facilities being 
determined by the services offered. 

(2) The facility must be constructed, equipped, and 
maintained to protect the health and safety of patients, per
sonnel, and the public. 

(3) The facility must be constructed to prevent vermin 
problems. 

(4) The facility must be kept clean and free of odors. 
(5) Daily housekeeping services must be provided. 
(6) Walls, ceilings, floors, and furniture must be kept 

clean and in good repair. 
(7) Electrical, mechanical, plumbing, and heating systems 

must be in good, safe condition. 
(8) facilities, supplies, and equipment must be main

tained to ensure an acceptable level of safety and quality. 
(9) The facility must establish a written preventative 

maintenance program to ensure that all equipment is operative. 
AUT!I: 50-5-103, HCA; HIP: 50-5-103, HCA . 

RULE XXI SPECIALTY MENTAL HEALTH FACILITY--EMERGENCY 
SERVICES (1) The facility must ensure that patients have 
access to emergency services and to more intensive levels of 
care, including acute psychiatric care, whether or not such 
care is provided by the facility. 

( 2) If emergency medical services or more intensive 
psychiatric care are not available within the facility, the 
facility must have an agreement with an outside source for 
these services to ensure that they are immediately available 
to those who may need them. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

BUL~->;,~JJ SPECIALTY MENTAL HEALTH FACILITY--ENVIRONMENTAL 
CONTROL (1) A specialty mental health facility must be con
structed and mnintained so as to prevent entrance and harborage 
of rats, mice, insects, flies or other vermin. 

(2) fL1ncl cleansing soap or detergent and individuul 
towels must be available at each lavatory in the facility. A 
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waste receptacle must be located near each lavatory. 
(3) The facility must develop and follow a written infec

tion surveillance program describing the procedures that must 
be utili~ed by the entire facility staff in the identification, 
investigation, and mitigation of infections acquired in the 
facility. 

(4) Cleaning devices used for lavatories, toilet bowls, 
urinals, showers, or bathtubs may not be used for other pur
poses, and those utensils used to clean toilets or urinals ~u~t 
not be allowed to contact other cleaning devices. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE XXIII SPECIALTY MENTAL HEALTH fACILITY--piSASTER 
ELAN (1) A specialty mental health facility must develop a 
disaster plan in conjunction with other emergency services in 
the community which includes a procedure that will be follOI·Ied 
in the event of a natural or man-caused disaster. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE XXIV SPECIALTY MENTAL HEALTH FACILITY--LAUNDRY AND 
BEDDING (1) If a specialty mental health facility processes 
its own laundry on the facility site, it must: 

(a) Set aside a room for laundry and utilize it solely 
tor that purpose. 

(b) Equip the laundry with a mechanical washer and dryer 
(or additional machines if necessary to handle the laundry 
load), handwashing facilities, mechanical ventilation to the 
outside, a fresh air supply, and a hot water supply system 
which supplies the washer with water of at least 160 degrees 
fahrenheit (71 degrees celsius) during each use for 25 minutes, 
or, it lower temperatures are used, with chemicals suitable for 
low temperature washing. 

(c) Sort and store soiled laundry in an area separate 
from that used to sort and store clean laundry. 

(d) Provide well-maintained carts or other containers 
impervious to moisture to transport laundry, keeping those used 
for soiled laundry separate from those used for clean laundry. 

(e) Dry all bed linen, towels, and washcloths in a me
chanical dryer. 

(f) Protect clean laundry from contamination. 
(g) Ensure that facility staff use hygienic techniques 

while handling soiled and clean laundry, including: 
(i) covering their clothing while working with soiled 

laundry; 
(ii) using separate clean covering for their clothes 

while handling clean laundry; and 
(iii) washing their hands both after working with soiled 

laundry and before they handle clean laundry. 
(2) The facility must maintain a linen supply adequate 

to provide changes of bed and bath linens at appropriate inte>l·
vals. 
AUTH: 50-5-lOJ, MCAi IMP: 50-5-103, MCA 

RULE XXV SPECIALTY MENTAL HEALTH FACILITY--LIU_~bU.D" 
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AND BUILDING COD~ (1) A specialty mental health facility must 
be in compliance with the provisions of: 

(a) the 1991 National Fire Protection Association (NFPA) 
101 Code, Chapter 21, residential occupancy; and 

(b) the 1988 Uniform Building, Electrical, and Mechanical 
Codes. 

( 2) The department hereby adopts and incorporates by 
reference the 1991 NFPA 101 Code, Chapter 21, residential 
occupancy, and the 1988 uniform Building, Electrical, and 
Mechanical Codes, which set national building and safety stan
dards for various types and uses of buildings. Copies of the 
codes may be obtained from the departmerit' s Licensing ari'tl 
Certification Bureau, Cogswell Bldg., Helena, Montana 59620 
(444-5401 J. 
AUTH: 50-5-103, MCA; Il1P: 50-5-103, !1CA 

.!ill!&....._XXVI SPECIALTY MENIAL HEALTH FACILITY--PHYSICAL 
fLANT (1) Each patient room in a specialty mental health 
facility must meet the following standards: 

(a) No more than four patients may be housed in a room. 
(b) Patient room areas, exclusive of toilet rooms, clos

ets, lockers, wardrobes, alcoves, or vestibules, must be at 
least 100 square feet (9.29 square meters) in single-bed rooms 
and 80 square feet (7.43 square meters) per bed in multiple
bed rooms; minor encroachments, including columns and lavator
ies, that do not interfere with functions, may be ignored when 
determining space requirements for patient rooms. 

(c) Multiple-bed rooms must allow a minimum clearance of 
J feet 8 inches (1.12 meters) at the foot of each bed to permit 
the passage of equipment and beds. 

(d) Each room must have a window in accordance with 
section 7.28A(11) of the Guidelines for Construction and Equip
ment of Hospital and Medical Facilities (1987 edition) pub
lished by the American Institute of Architects. 

(e) In new construction, handwashing .facilities must be 
provided. ' 

(f) If a room is renovated and/or modernized, the lava
tory must be added if it does not already exist, unless, in the 
case of a single bed room or a two-bed room, a water closet and 
lavatory are provided in a toilet room designed to serve that 
room. 

(g) Each patient must have access to a toilet room with
out having to enter the general corridor area. 

(h) Each patient must have within hisjher room a separate 
wardrobe, locker, or closet suitable for hanging full-length 
garments and for storing personal effects. 

(2) A toilet room must: 
(a) serve no more than four beds and not more than two 

patient rooms. 
(b) contain a water closet and a door that either swings 

outward or is double-acting. 
(c) contain a lavoratory unless each patient room served 

by that toilet contains a lavatory for handwashing. 
( 3) Service areas must meet the following standards: 
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(a) The services noted below must be located in or readi-
ly available to each nursing unit: 

(i) Administrative center or nurses' station. 
(ii) Nurses' office for floor staff. 
(iii) Administrative supplies storage. 
(iv) A lavatory for handwashing. 
(v) Charting facilities. 
(vi) Toilet room (s) for staff. 
(vii) Staff lounge facilities; these nay be on another 

floor so long as they are centrally locate~. 
(viii) Closets or cabinet compartments for the personal 

effects of nursing personnel; however, coats may be stored in 
closets or cabinets on each floor or in a central staff locker 
area. 

(ix) Multipurpose room(s) for staff and patient con-
ferences, education, demonstrations, and consultation; such a 
room may be on another floor if convenient for regular use and 
may serve several nursing units and/or departments. 

(x) Examination and treatment room(s), unless all 
rooms in the facility are single-bed patient rooms; the room(s) 
may serve several nursing units and may be on a different floor 
if conveniently located for routine use. 

(xi) Clean workroom or clean holding room. 
(xii) Soiled workroom. 
(xiii) Drug distribution station. 
(xiv) Clean linen storage in each nursing unit. 
(xv) Nourishment station. 
(xvi) An ice machine in each nursing unit to provide ice 

for treatments and nourishment. 
(xvii) Equipment storage room. 
(xviii) Showers, bathtubs, and sitz baths. 
(xix) Emergency equipment storage space. 
(xx) At least two separate social spaces, one appro-

priate for noisy activities and one for quiet activities. 
(xxi) Space far group therapy. 
(xxii) Occupational therapy unit. 
(b) The size and location of each service area ·.:ill 

depend upon the numbers and types of beds served. 
(c) Identifiable spaces are required for each of the 

service areas listed in (a) above, but where the area is des
cribed as a room or office, a separate, enclosed space for the 
area is required; otherwise, the described arei'l mily ba i1 speci
fic space in another room or common area. 

(d) Each service area may be arranged and located to 
serve more than one nursing unit but, unless noted otherwise 
in this subsection, at least one of each type of service area 
must be provided an each nursing floor. 

(e) Examination rooms must have a minimum floor area of 
120 square feet (11.2 square meters) excluding space for ves
tibule, toilets, and closets, and contain a lavatory or sink 
equipped for handwashing, storage facilities, and a dc,;k, 
counter, or shelf space for writing. 

(f) A clean workroom or clean holding roo'" '"'''d l"USt 

contain: 
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(i) a work counter and handwashing and storage facilities 
if it is used for preparing patient care items. 

(ii) storage facilities alone if the room is used only for 
storage and holding as part of a system to distribute clean and 
sterile supply materials. 

(g) A soiled work room must contain: 
(i) a clinical sink or equivalent flushing-rim fixture, 

a sink equipped for handwashing, a work counter, waste recep
tacles, and a linen receptacle. Rooms used only for temporary 
holding of soiled material need not contain handwashing sinks 
or work counters. However, if the flushing;rim sink is omit
ted, other provisions for disposal or liquid waste at each unit 
may be added. 

(h) A drug distribution station must: 
{i) be made for 24-hour distribution of medications, for 

example, by distributing medications from a medicine prepara
tion room or unit or utilizing a self-contained medicine dis
pensing unit, or by another system; 

(ii) if a medicine preparation room or unit, be under 
visual control of nursing staff; contain a work counter, sink, 
refrigerator, and loCI"iJ,d storage for controlled drugs; and have 
a minimum area of 50 square feet (4.65 square meters); 

(iii) if a self-contained medicine dispensing unit, be 
located at the nurses station, in the clean work room, or in 
an alcove. 

{iv) have convenient access to handwashing facilities; 
handwashing facilities do not include cup-sinks. 

(i) Clean linen storage must: 
(i) be located either within the clean work room, a 

separate closet, or some other distribution system on each 
floor that is approved by the department; and 

(ii) if a closed cart system is used, be out of the path 
of normal traffic, e.g. in an alcove. 

(j) A nourishment station must: 
(i) contain a sink, work counter, refrigerator, storage 

cabinets, and equipment for serving nourishment between sched
uled meals; 

(ii) include provisions and space for separate temporary 
storage of unused and soiled dietary trays not picked up at 
meal time; and 

(iii) have convenient access to a lavoratory. 
(k) Ice-making equipment must: 
(i) either be located in the clean work room or at the 

nourishment station under staff control; and 
(ii) if producing ice for human consumption, be a self

dispensing ice maker. 
(1) Showers, bathtubs, and sitz baths must meet the 

following standards: 
(i) Each must be ih an individual room or enclosure that 

provides privacy for bathing, drying, and dressing; 
(ii) When individual bathing facilities are not provided 

in patient rooms, there must be at least one shower andjor 
bathtub for each 12 beds or a fraction thereof. 

(m) Emergency equipment storage space must meet the 
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following standards: 
(i) The space, such as a cardiopulmonary resuscitation 

(CPR) cart, must be under direct control of the nursing staff; 
(ii) The space must be directly accessible from the unit 

or floor and may serve more than one nursing unit on a floor; 
(iii) In addition to separate janitor's closets that may 

be required for the exclusive use of specific services, at 
least one janitor's closet per floor must contain a service 
sink or receptor and provisions for storage of supplies. 

(n) Social spaces: 
(i) must contain at least 40 square feet (3~72 square 

meters) per patient in their combined area; 
(ii) must contain at least 120 square feet (11.1 square 

meters) in each; and 
(iii) may share space with dining activities. 
(o) Group therapy space may be combined with the social 

space designated for quiet activities when the treatment unit 
accommodates no more than 12 patients, and when the space in 
question contains at least 225 square feet (21 square meters) 
in an enclosed private area. 

(p) An occupational therapy unit: 
(i) must contain 15 square feet (1.39 square meters) of 

separate space per patient in a treatment unit for occupational 
therapy, with a minimum total area of at least 200 square feet 
(18.6 square meters), whichever is greater; 

(ii) must provide handwashing facilities, work counters, 
and storage; 

(iii) may serve more than one nursing unit; and 
(iv) may perform its functions within the noisy activi

ties area, if at least an additional 10 square feet (0.9 square 
meters) per patient served is included and the treatment unit 
contains less than 12 beds. 

(q) One lavoratory may serve the nurses' station, drug 
distribution station, and nourishment center so long ~s it is 
convenient to each. 

(r) Closets or cabinets for the personal effects of 
nursing personnel must be securable and, at a minimum, large 
enough for purses and billfolds. 

( 4) The department hereby adopts and incorporates by 
reference section 7.28A(ll) of the Guidelines for construction 
and Equipment of Hospital and Medical Facilities (1987 edition) 
published by the American Institute of Architects, a manual 
which specifies architectural requirements to ensure comfort, 
aesthetics, and safety in hospital and medical facilities. A 
copy of section 7.28A(ll) or the entire manual may be obtained 
from the American Institute of Architects Press, 173 5 lie\·.' Yor>: 
Avenue NW, Washington, D.C. 20006. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

4. The rules proposed to be adopted are necessnry toes
tablish licensure standards for an essentially new cAtegory of 
health care facility offering specialized mental health ser
vices to persons with addictive disorders, a category for ~hich 
the existing mental health facility rule is inapproprl~t0. 
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5. Interested persons may submit their data, views, or argu
ments concerning the proposed rules, either orally or in writ
ing, at the hearing. Written data, views, or argllments may 
also be submitted to Eleanor Parker, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than August 26, 1991. 

6. Eleanor Parker of the above address has been designated to 
preside over and conduct the hearing. 

Certified to the Secretnry of Stnte _____,I],!JlQ...l.l,_l.~.2) ___ . 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the Matter of the Adoption 
of Temporary Rules 
on Gambling 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 
AND ADOPTION OF TEMPORARY 
RULES ON GAMBLING 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On July 27, 1991, the Department of Justice proposes 
to adopt new and amended temporary rules on gambling, adopted 
pursuant to sec. 2-4-303(2), MCA. on July 1, 1991, ch. 427, 
L.1991, becomes effective. That act generally revises the 
public gambling laws of Montana. Among other things, the act: 
1) legalill:es sports tab games (sections 43 through 45), 2) 
substantially changes the statutes governing sports pools 
(sections 43 through 45), and establishes a license application 
processing fee (section 6). The department finds it necessary 
to adopt temporary rules in these three areas in order to 
implement the statute as nearly as possible to its effective 
date. 

2. A standard rulemaking process with full public 
participation will be initiated prior to the expiration of these 
rules. 

3. The text of the proposed and amended rules is as 
follows (new rules are indicated by roman numerals, amended 
rules by three-part arabic numbering): 

23.16, 1701 DEFINITIONS as used throughout this subchapter. 
the following definitions apply: (1) "Authorized agent" means 
a person. designated by a manufacturer licensed under 23-5-152. 
MCA. who is emplgyed by the manufacturer or has enttred into an 
agreement witb the manufacturer for the purpose of selling 
sp0rts tabs on the manufacturer's behalf. 

(2) "Chance" means an opportunity to participate in a 
sports pgol, 

-fit-11.1 "Master square" means that portion of the sports 
pool card used in a traditional. series. multiple way. gr 
progressive sports pool that is divided into spaces representing 
~ chances purchased by the participants and containing the 
name or initials of the participant in the sports pool. 

C4) "Series of sports events" means two or more sports 
events involving the same sport that determines a champion among 
a group of competitors. such as a tournament or a playoff or 
championship series. 

-t-*12.1. "Space" means one of the smaller squares into which 
the master square is divided, which represents a~ epper~~~ity te 
pa~eieipate a chance in a traditional. series. multiple way. or 
progressive sports pool, and which contains the name or initials 
of the participant in a sports pool who has purchased that 
space. 
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161 "Sponsor" means a person conducting a sports tab game. 
~11.1 "Sports event" means a game, race, or athletic 

contest involving competitors who are natural persons or 
animals, 

f+t.L!ll. "Sports pool" means a gambling activity based on a 
sports event or series of sports events that is conducted on 
~ a sports pool card wi~h a master s~~are ~hieh is 
s~bdi~ided i"te s~aees, for which consideration, in money, is 
paid by the participant for ~ A chance to win money or other 
item of value. 

C9l "SPorts pool card" means a boar~. chart. or table 
used to conduct a sports pool and record the information 
required in ABM 23.16.1702. 

ClOl "Sports tab" means a ticket as defined in 23-5-501. 

C lll "Sports tab card" means the card to which the 100 
sports tabs are randomly attached by the manufacturer. 

1121 "Sports tab game" means a gambling enterprise as 
defined in 23-5-501. MCA. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA. 

RULE I PESIGN ANP CONDUCT OF SPORTS TAB GAME (1) A 
sports tab game may be conducted only in conjunction with a 
single sports event with two competitors. A sponsor may conduct 
more than one sports tab game for each event. 

(2) A winner or winners of a sports tab game are 
determined by matching the appropriate numbers on a 
participant's sports tab with the only or last digit of 
competitor's score at the end of the sports event, and if 
designated before the event by the sponsor, at intervals during 
the sports event. 

(3) Before the sale of any sports tabs in a sports tab 
game, the sponsor shall describe the game by prominently 
displaying the following information on the sports tab card or 
on a board to which the card is attached: \. 

(a) name of the competitors in the sports event; 
(b) date of the sports event; 
(c) notification of which competitor's score corresponds 

to the first and second numbers on the sports tab; 
(d) name of the sponsor; 
(e) cost of a sports tab; 
(f) total dollar value of all prizes to be awarded to 

winners; 
(g) total amount to be retained by the sponsor; 
(h) dollar amount or type and value of merchandise to be 

awarded to each winner; and 
(i) intervals during the sports event for which prizes are 

to be awarded, if any. 
(4) After sale of the sports tabs begins, the sponsor: 
(a) may not cancel the sports tab game or alter the game 

in any manner; and 
(b) shall award all prizes at the end of the sports event 

in accordance with the description required under subsection 
(3), regardless of whether all tabs on the sports tab card are 
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sold to participants before the start of the sports event. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-502, MCA. 

RULE II PURCHASE AND SALE OF SPORTS TABS BY SPONSOR 
(1) A sponsor may purchase a sports tab card only from a 

person licensed under 23-5-152, MCA, as a manufacturer of 
gambling devices that are illegal in Montana or the 
manufacturer's authorized agent. The sports tab card must 
contain a sports tab decal as provided tor in (rule VI]. 

(2) A sponsor may sell sports tabs only on a premises 
licensed to sell alcoholic beverages for consumption on the 
premises. 

(3) The total cost of each sports tab on the same sports 
tab card must be identical and may not exceed $5. A participant 
shall pay cash for the sports tab at the time the tab is 
selected. 
AUTH: Sec. 23-5-115, MeA. IMP: Sec. 23-5-502, MCA. 

RULE III PRIZES (1) For the purposes of this rule, 
"cost of the sports tabs" means an amount that is equal to the 
amount paid by a participant for a single sports tab multiplied 
by 100. 

(2) If a prize is awarded for scores attained at a 
predetermined interval during a sports event, the value of the 
prize awarded at the interval may not exceed the value of the 
prize awarded for the score at the end of the event. 

(3) Except as provided in subsection (4), a sponsor shall 
pay to the winners of a sports tab game at least 90% of the cost 
of the sports tabs. The sponsor may retain up to 10% of the 
cost of the sports tabs. 

(4) The total value of all prizes awarded in a sports pool 
may not exceed $500. Prizes must be in cash or merchandise. 

(5) If merchandise is awarded, the purchase price paid for 
the merchandise is considered to be the value of the prize. 
Except as provided in subsection (6), if the value of the 
merchandise is less than 90% of the cost of the sports tabs the 
difference must be awarded to the winners in cash. 

(6) A sponsor who is a nonprofit organization may retain 
up to 50% of the cost of the sports tabs if the organization 
meets the requirements of 23-5-503, MCA. 

(7) All pri:l:es must be available for distribution to 
winners immediately at the end of the sports event. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA. 

RULE IV SPONSOR RECQRDKEEPING REQUIREMENTS (1) After a 
winning sports tab is submitted to the sponsor and a prize is 
awarded, the sponsor shall cancel the tab, by whatever means 
chosen, and attach the cancelled tab to the sports tab card or 
board. A sports tab that was not sold to a participant must 
remain attached to the sports tab card. 

(2) The sponsor shall retain a sports tab card or board to 
which the card is attached for at least 1 year after the date of 
the sports event. 

(3) If merchandise is awarded as a prize, the sponsor 
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shall retain proof of the purchase price of the ~erchandise for 
1 year after the date of the sports event. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA. 

RULE V SALE OF SPORTS TAB CARPS BX HANUFACTUBER -
COLLECTION OF TAX (1) A sport tab card used in conducting a 
sports tab game in Montana may be sold only by a person licensed 
under 23-5-152, MCA, as a manufacturer of gambling devices that 
are illegal in Montana or by the manufacturer 1 s authorized 
agent. 

(2) Before a sports tab card may be sold to a sponsor, the 
manufacturer shall: 

(a) remove any concealed numbers from the sports tab card 
other than those concealed by the 100 sports tabs; 

(b) affix a sports tab decal provided by the department on 
the bottom portion of the front of the card. Once affixed, the 
decal may not be tampered with by any person; and 

(c) affix or print a permanent, unduplicated serial number 
on each sports tab card. 

(3) The manufacturer may obtain sports tab decals by 
submitting a request to the department on a form provided by the 
department. The completed form must list the names of the 
manufacturer 1 s authorized agents. Upon receipt of the form, the 
department shall issue decals to the manufacturer at. no cost. 

(4) If a sport tab card is sold to a sponsor who is a 
licensed gambling operator, the manufacturer or authorized agent 
shall collect at the time of sale a tax of $1 for each card 
sold. The tax may not be collected from a sponsor who is not a 

"' licensed gambling operator. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-502, MCA. 

RULE VI REMITTAL OF TAX To· PEPABTMENT (1) Within 15 
days following the end of each fiscal year quarter, the 
manufacturer shall submit to the department a report on a form 
provided by the department and the tax proceeds collected by the 
manufacturer and his authorized agent under [rule VI]. 

(2) Failure to file the form and remit the required tax 
will result in assessment of the following penalties: 

(a) 0-30 days late = 10% of tax due; 
(b) 31-60 days late = 25\ of tax due; 
(c) 61-90 days late = 50% of tax due; and 
(d) 91 days or more late = lOOt of tax due. 

AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-502, MCA. 

RULE VII HANUFACTURER RECORPKEEPING REQUIREMENTS -- DECAL 
INVENTORIES (1) A ~anufacturer shall maintain records 
documenting the total number of sports tab cards sold, number 
sold to licensed gambling operators by operator, and number of 
sports tab decals in his possession. 

(2) A manufacturer may not transfer a sports tab decal to 
any person. If a manufacturer wishes to reduce his decal 
inventory, he may return the decals to the department. If a 
manufacturer ceases to sell sports tab cards, he shall file, 
within 15 days following the date upon which he terminated 

12-6/27/91 MAR Notice No. 23-5-10 



-976-

sales, a report on a form provided by the department, remit any 
tax due, and return unused decals. 

(3) A manufacturer shall return any sports tab decals to 
the department upon request of the department. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-502, MCA. 

RULE VIII USE OF SPORTS TABS RESTRICTEQ (1) A sports tab 
may be used only in conducting a sports tab game as described in 
statute and rule. A sports tab used for any other purpose is an 
illegal gambling device. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 2 3-5-503, MCA. 

23.16.101 oEFINlTIONS As used throughout this subchapter, 
the following definitions apply: 

(1) - (7) remain the same. 
(8) "Manufacturer of gambling devices not legal in 

Montana" means a person who_;, 
1Al assembles a completed or uncompleted piece of 

equipment intended for use as a gambling device which is. not 
specificallY authorized in Montana but is lawful in another 
jurisdiction~ 

lbl manufactures sports tab cards for sale in Montana to 
be used in conducting a sports tab game. For the purposes of 
this subsection (bl. the manufacturer need not be located in 
Montana. 

(9) - (10) remain the same. 
AUTH: Sec. 23-5-115 MCA. IMP: Sec. 23-5-112 MCA. 

RULE IX AUTHORIZED SPORTS POOLS (1) Authorized sports 
pools described in this rule are identified by a title to 
distinguish one pool type from another. The controlling factor 
as to the legality of a sports pool is not the pool's title but 
the method and manner in which the pool is conducted. 

(2) The conduct of an authorized sports pool is subject to 
the provisions of 23-5-501 through 23-5-503, MCA, and department 
rules. 

(3) The following sports pools are authorized under 23-
5-501 through 23-5-503, MCA: 

(a) A "traditional sports pool" involving a single sports 
event involving two competitors that is conducted on a sports 
pool card containing a master square with 25, 50, or 100 spaces. 
Each space is randomly assigned a unique pair of numbers from 
the vertical and horizontal axis of the master square. A winner 
is determiQed by matching the numbers assigned to a space with 
the only or last digit of the score of each competitor in the 
sports event at predetermined intervals during the event or at 
the end of the event. 

(b) A "tournament sports pool 11 conducted on a master 
square as in a traditional sports pool but is not limited to a 
single sports event. This pool generally involves a tournament 
and is conducted in the same manner as a traditional sports pool 
except that competitors for each sports event in the series may 
be changed before the start of that event. All chances must be 
sold before the tournament begins. Spaces must be sold for all 
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events in the series of sports events and may not be sold for 
individual events. 

(c) A "multiple way sports pool" conducted on a master 
square as in a traditional sports pool but has multiple sets of 
numbers randomly assigned to the horizontal and the vertical 
axis representing certain intervals of a single sports event or 
individual sports events in a series of events. 

(d) A "progressive series sports pool" conducted on a 
master square as in a traditional sports pool but involves a 
series of events (e.g., National Basketball Association playoffs 
or finals, baseball pennant playoffs, World Series). For the 
second and subsequent events in a series of events the winners 
are determined by combining the scores generated by each 
competitor in the previous events. 

(e) A "selected point sports pool" in which the winner is 
the participant whose assigned competitor is the first to attain 
a final score that matches a predetermined number(e.g. 28, 39). 
If in a given week none of the competitor's score match the 
predetermined number, the prize is carried over to the next and 
subsequent weeks until a match occurs. The number of 
participants in a selected point sports pool is limited to the 
number of competitors in an established league. Teams or 
competitors are randomly assigned to the participants and may be 
assigned for a single week or the duration of the pool. 

(f) A "blackvut sports pool" in which the winner is the 
participant who holds the randomly assigned competitor that 
first accumulate scores on succeeding weeks whose only or final 
digit corresponds to all of the numbers zero through nine. A 
variation of this pool tallies only those scores in which the 
competitor is the winner of a sports event. The number of 
participants is limited to the number of competitors in an 
established league. 

(g) A "weekly sweepstakes sports pool" in which a 
different competitor or competitors are randomly assigned to 
participants for each week. The winner is determined based on 
the total points scored by the competitor or competitors' 
assigned. Generally the winner is the participant whose 
competitor's or competitors' scores represent the highest or 
lowest total. The number of participants is limited to the 
number of competitors in a league or to the maximum combination 
of competitors in a league. 
AUTH: Sec. 44, ch. 647, L.119. IMP: Sec. 44, ch. 647, L.1991. 

RULE X PROCEOQRES FOR APPROVING VARIATIONS OF AUTHORIZED 
fQQLS (1) A variation of an authorized sports pool may not be 
conducted unless approved by the department. 

(2) A person requesting approval from the department for 
conducting a variation of an authorized sports pool shall submit 
the following information to the gambling control division: 

(a) a detailed description of the operation of the pool, 
which verifies that: 

( i) there would be at least one winner from among the 
participants in the sports pool; 

(ii) each participant would have an equal chance to win; 
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and 
(iii) competitors would be randomly assigned to each 

participant. 
(b) a description of the method of choosing a winner; and 
(c) an illustration or sample of the card used to conduct 

the pool. 
( 3) The department may request additional information, 

including a demonstration of the sports pool variation submitted 
for approval. 

(4) After reviewing the proposed sports pool variation, 
the department shall notify in writing the person submitting the 
variation of its intended action. If the person desires a 
hearing he shall submit a written request to the department 
within 20 days. Upon receipt of the request, all proceedings 
must be conducted according to the Montana Administrative 
Procedure Act and the attorney general's Model Rules of 
Procedure. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-501, MCA. 

23.16.1702 SPORTS POOL CARD (1) A traditional. series, 
multiple way. or progressive sports pool must be conducted on a 
sports pool card containing a master square. 

lgl The master square of the card must be divided into 
spaces arranged in horizontal rows and vertical columns. 

(a) 'i'here 111ay 13e ne lllere than el'le ~pert~ e'+'el'lt per 111aster 
"'"'"~~tltl-atil-rree ...... 

(b) The numbers for each horizontal row and vertical 
column must be randomly assigned after all spaees ha•e beel'l 
seld and the person conducting the pool closes the pool to 
additional sale of spaces but prior to the beginning of the 
sports event or the first event in a series of sport events. 
Any unsold spaces at the time the numbers are assigned are 
considered purchased by the person conducting the sports pool 
and must be marked in a manner indicating that they may not be 
sold to another person. ' 

(c) Each space must be represented by a number from both 
the horizontal row and vertical column. 

!dl Each competitor in a sports pool must be assigned to 
either the horizontal or vertical axis of the master square 
before the beginning of each sports event. 

(2) A sports pool card used to conduct an authorized 
sports pool must be of adequate size to be easily read by 
participants and observers. 

~lll The sports pool card shall, in advance of any sale 
of any spaee ~. clearly indicate: 

(a) the rules for conducting the sports pools: 
..(J2.l the name of the sports event or series of events 

covered by the card; 
(cl the name of the competitors in the sports event or 

series of events. if known; 
(d) the date of the sports event or dates of the series of 

sports events; 
f13tlgl the total number of spaee~ that l!IH~t be seld il'l 

eraer te fill in all the s~aee~ chances available in the pool; 
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fet-.LLl. the cost to the participant for each chance ~ 
pa~tieipate ift the epe~te peel; 

fdtlgl the total amount to be paid to each winner; 
tetlhl the intervals that a pay-out will be made and the 

amount of each pay-out; 
~lil the name of the person conducting the sports pool; 
Cjl the name or initials of participants who have 

purchased chances in the pool; 
t9tlkl the amount or value of each individual prize and 

the total value of all prizes. 
f3+ti.l After each prize is awarded, the names of the 

winners of each prize must be prominently displayed on each 
card. 

++t 1..2.1. AH:e~ the A sports pool card is p~ellliflently ar~d 
'fieibly displayel!l fer the sale ef a ehar~ee te pla), it must !'1M 
be reaeoed fre111 the preaises retained by the person conducting 
the sports pool until all prizes are awarded or for 30 days 
after the event or last event in a series of events. whichever 
occurs first. 
AUTH: Sec, 23-5-115, MCA. IMP: Sec. 23-5-503, MCA. 

23.16.1703 SALE OF 5Ph€£S CHANCES (1) The total cost of 
a chance te pa~tieipate iPI a sparta peel shall not exceed ft¥e 
dellars ($5) pe~ ehar~ee ~ and must be paid in full and in cash 
at the time the epaee ~ is selected. 

( 2) If the actual number of sports events conducted as 
part of a series of events is less than the number of events for 
which chances were sold. the sponsor shall refund to each 
participant tbe money paid for chances on those events that were 
not conducted. 

(2) If, at t;he ti111e ef the eYent, all epaees eP! the sperts 
peel eerd are P!et seld, the persefts whe haoe paid fer a ehanee 
te pa~tieipate shall be er~titled te a f~ll ref~nl!l er 111~st be 
alle~ed te transfer the spaee te ar~ether sparta peel e~ppef!tly 
advertised en the sa111e pre111iee where the~ p~rehaeed the epaee eP! 
the ~neel!lpleted sperte peel. If a pa~tieipant eaAP!et be leeated 
fer a ref~Pid er traAsfe~ ef the spaee te anethe~ eperte peel 
eard ~'!Pier te the eYeftt, the f~ll p~~ehase priee ef the spaees 
p~rehaeed shall be retair~ed by the premise fe~ ~ef~nd te the 
partieipant. 

(3) 'l'he sparta peel shall r~et be eer~d~eted if ar~y !!ilpaee 
remains ~neeld at the ti111e the eperte e·.·ent is ee-er~eed. 

(4) 'l'he eperte eYeAt 111~st r~et ee ehane.~ed te aMther epe~ts 
e•ent iPI erder te allew the sale ef all aoailable ehaAees. 
After sale of the chances begins. the person conducting the 
sports pool: 

Cal may not cancel the sports pool or alter it in any 
manner; and 

Cbl shall award all prizes at the end of the sports event 
or series of events in accordance with the information displayed 
under ABM 23.16.1702. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA. 

23.16.1704 PRIZES (ll There must be at least one winner 
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from among the participants in a sports pool. 
·Ht ill The prizes awarded to the winner or winners of a 

sports pool may be cash or merchandise but must not exceed a 
total value of $500. 

(l)(a) and (b) remain the same and are renumbered (2)(a) 
and (b). 

(31 All prizes must be available for distribution to 
winners immediately at the end of the sports event or at the end 
of each sports event in a series of events. 

~.Lil A nonprofit organization may retain up to 50 
percent of the value of a sports pool if the amount retained is 
used to support charitable activities. scholarships or 
educational grants. or community service activities,, hewever, 
~ ~ nonprofit organization must maintain and open to 
inspection upon reasonable demand records to verify ~ the yse 
of the retained portion of the sports pool is ~sed £e s~pper£ 
ehariEable ae£ioi£ies. 
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA. 

RULE XI APPLICATION PROCESSING FEE ( 1) An applicant 
submitting an application for a gambling operator license on or 
after July 1, 1991 shall pay a license application processing 
fee in the following amount: 

(a) $50 if the applicant is a nonprofit organization; 
(b) $400 if the applicant is a sole proprietorship; 
(c) $600 if the applicant is a partnership; and 
(d) $1,000 if the applicant is a corporation. 
(2) The applicant shall submit the fee required under 

subsection (1) in the form of a check or money order at the time 
the operator license application is submitted to the department. 

(3) Based on the actual cost incurred by the department in 
determining whether the applicant qualifies for licensure, the 
department shall refund any overpayment of the fee or collect an 
amount sufficient to reimburse the department for any 
underpayment of actual costs. 

(4) If an applicant withdraws the application after the 
department has begun processing the application, the department 
shall refund any amount not expended as of the date of 
withdrawal. 
AUTH: Sec 23-5-115, MCA. IMP: Sec. 23-5-177, MCA. 

4. RATIONALE; These temporary amended and new rules are 
needed in order to implement the sections of SB 427 (effective 
July 1) dealing with sports pools, sports tabs, and the operator 
license application fee. 

5. Interested persons are invited to submit their data, 
views, or arguments concerning the proposed amendments and rules 
in writing to the Gambling control Division, 2687 Airport Road, 
Helena, Montana 59620, no later than July 25, 1991. A standard 
rulemaking proceeding with full public participation will be 
initiated for the final rules which will include and replace 
these Temporary Rules. 

6. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
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or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Gambling Control Division, 2687 Airport 
Road, Helena, Montana 59620, no later than July 25, 1991. 

7. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 200 based on the number of 
licensees affected. 

BY: v~'-7 7i 1 ~·;y 
""' MARC RACICOT 

ATTORNEY GENERAL 

Certified to the Secretary of State, June ~' 1991. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed ) 
Adoption of New Rules Pertain-) 
ing to the New Class E Motor ) 
Carrier Status (transportation) 
of logs) and Amendment of ) 
Existing Rules to Accommodate ) 
the New Class E Motor Carrier ) 
Status. ) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF NEW RULES I THROUGH XV 
AND AMENDMENT TO RULE' 
38.3.401, 38.3.402 
38.3.702 AND 38.3.2001 

1. On Wednesday, ,July 31, 1991 <:~t 10:00 a.m. in the ilU

ditorium of the Mont<:~nil Department ()f Highways buil<lin'J al 
2701 Prospect Avenue, Helena, Montana, the Public Servic~ Com
mission will hold a hearing to consider the proposals identi
fied in the above titles and described in the following para
graphs, all related to new Class E motor carrier status. 

2. The rules proposed to be adopted provide as follows: 

RUJ,E I. APPLICATION FOR CLASS F: Al!T!IOP.ITY ON PRr>Of CJI' 
BEING ENGAGED IN THE BUSINESS (1) The provisi0n o[ this 
rule and (Rules II and III) apply only to applications hased 
on proof of being engaged in the business of transporting logs 
within the identified period and filed with the commission be
fore October 1, 1992. 

(2) An application made under this rule shall be ~ade on 
the most current form approved by the commission for this pur
pose and available from the commission on request. 

(3) An application must be legibly and fully compl•;t_ed, 
signed, notarized, and accompanied by the required ~e" of 
$100. Incomplete applications will not be processed by the 
commission. 

(4) Information required by the commission shall include 
general information sufficient for the commission to fully 
identify, categorize, locate, and communicate Ni th the appli
cant and specific information sufficient for the commission to 
verify and determine that at a time within the period between 
April 1, 1990 and October 1, 1991, the applicant \O,s engaged 
in thC' busine!lo; of tr.1nsporting logs. l\UTII: Sec. 60-J:'-.'01, 
MCA; HIP, (Sec. 9, ch. 481, L. 1991), Sec. 69-L!-423, ~1CJ, 

Rationale: This new rule and new rules II and I I I are 
necessary to provide the procedure and establish the criteria 
upon which applicants qualifying under the "grandfather" provi
sion for Class E motor carriers may apply for and receive au
thority. The reduced fee for statewide applications is neces
sary as the costs of administration are reasor.~bly ant:i.r~~rl,ltt~d 
to be less. 

RULE II. APPLICATIONS FOR CLASS E AUTHORITY ON PROOF OF 
BEING ENGAGED IN THE IHJSINESS -- DEFINITIONS ( 1) For pur F"" 
es of this rule and (Rules I and III) "engaged in the busin~s~ 
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of transporting logs" shall mean the conducting of activity re
quiring legal control over motor vehicle power units through 
ownership, lease, rent or other legal means, undertaking the 
characteristic burdens of motor carrier operations, and actual
ly and directly providing the service with such power unit per
sonally or through employees as a regular activity. 

(2) "Engaged in the business of transporting logs" shall 
not include being employed by another so engaged, leasing of 
power unit to one so engaged, buy and sell of logs whether or 
not transportation is included, brokerage af the services of 
those so engaged, or the transportation of logs incidental to 
a primary business. AUTH: Sec. 69-12-201, MCA; ~. (Sec. 
9, ch. 481, L. Jq91) 

Rationale: Please sec rationale for Fule I. 

RULE II I. APPLICATIONS FOR CLASS E AUTHORITY ON PROOF 
OF BEING ENGAGED IN THE BUSINESS MINIMUM PROOF REQUIRED 

(1) Proof requisite for the conunission to grant a class 
E motor carrier authority on the basis of being engaged in the 
business shall, at the minimum include, for any time between 
April 1, 1990 and October 1, 1991, proof to enable the commis
sion to d~termj ne that the applicant was so engaged and not 
merely an employee, lessor, buyer, broker, or incidentally en
<:Jaged. 

(2) The following are minimum filing requirements to dem
onstrate being engaged in the business: 

(a) control of power units through ownership, lease, 
rent, or other recognized means; 

(b) payment of GVW fees at the appropriate rate; 
(c) workers' compensation coverage or an exemption from 

~orkers' compensation coverage; and 
(d) contracts, verified statements of shippers, bills of 

lading, or trip tickets. 
{3) If any of the minimum filing rec'!uirements are not 

met, the applicant may attach an explanation as to why the 
same should not be required and addi tiona! proof that should 
be accepted as substitute proof. AUTH: Sec. 69-12-201, MCA; 
IMP, (Sec. 9, ch. 481, L. 1991) 
--- Rationale: Please see rationale for Rule I. 

RULE IV. CONTRI\CT FOR CLASS E SERVICES ( 1) The provi
sions of this rule and (Rules V, VI, VII and VIII) apply only 
to contracts with class E motor carriers for transportation of 
logs under class E authority. 

(2) Except as provided in paragraph 3 a contract made un
der this rule shall be made on the most current form approved 
by the commission for this purpose and available from the com
mission on request. 

(3) '' contract not made on a form approved by the commis
sion shall be in writing and have all required provisions and 
additional provisinns shall not conflict with required provi
sions. MJTU: Sec. 69-12-7.01, HCA; HIP, (Sees. 7 and 8, ch. 
481, L. 1991) -

12-~/27/91 MAR Notice No. 38-2-95 



-984-

Rationale: This new rule and new rules v, VI, VII and 
VIII are necessary to establish and provide the minimum Class 
E motor carrier contract requirements and the basis for forms 
mandated by the legislature and a means of enforcement. 

RULE V. CONTRACT FOR CLASS E SERVICES -- DEFINITIONS 
(1) For the purposes of this rule 11 special conditions" 

shall mean any condition including but not limited to speed re
strictions, weight limitations, laws of any federal or state 
agency applicable to an area, weather, closed routes, which: 

(a) are not reasonably known or expected as customary 
and usual conditions in the industry; 

(b) are or cause a deviation from standard or usual con
ditions from that which is ordinary; or 

(c) any demanded expectation that proscribes a deviation 
from that which would be normally accepted in the industry as 
appropriate. AUTH: Sec. 69-12-201, MCA; IMP, (Sees. 7 and 
8, ch. 481, L. 1991) -

Rationale: Please see rationale for Rule IV. 

RULE VI. CONTRACT FOR CLASS E SERVICES -- REQUIRED PRO
VISIONS (1) A contract for class E services shall be in 
writ1ng and shall include: 

(a) a title designating the document as a contract for 
class E services; 

(b) language of contract stating that the parties prom
ise and agree as contained in the contract; 

(c) the name, address, and phone number of the class E 
motor carrier providing the services; 

(d) the name, address, and phone number of the party en
gaging the services of the class E carrier; 

(e) the duties of the class E motor carrier including 
the place of loading, any special conditions of loading, the 
route demanded for transportation, any special conditions of 
the route demanded, the place of unloading, and any special 
conditions of unloading; 

(f) the rate to be charged, the method in which the rate 
to be charged is to be calculated, the time at which payment 
of the rate will be made, and the method in which payment will 
be made; 

(g) the time of performance; and 
(h) signatures of the parties and dates signed. AUTH: 

Sec. 69-12-201 1 MCA; IMP, (Sees. 7 and 8, ch. 481, L. 1991) 
Rationale: Please-see rationale for Rule IV. 

RULE VII. CONTRACT FOR CLASS E SERVICES -- CONTINUING 
PERFORMANCE, MULTIPLE LOADS ( 1) So long as the contract for 
class E serv1ces 1s between the same class E carr!.er and the 
same shipper engaging the class E carrier and includes the re
quired provisions, the contract may in time of performctt\C'e con
template a continuing performance of duties through t i ,.,., ,, nd 
for multiple loading sites, routes, and unloading sites. /,t•'r't: 
Sec. 69-12-201, HCA; IMP, (Sees. 7 and 8, ch. 481, L. lq01l 

Rationale: Ple.:>se-see rationale for llul<' :\·. 
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HULE VI II. CONTRACT FOR CLASS E SERVICES -- DOCUMENTA
TION (1) Evidence of the ex1stence of a wr1tten contract 
for class E services must be carried in the power unit or pow
er units operating under such contract at all times. 

(2) Evidence acceptable shall include: 
(a) a completed and signed contract or a copy of the 

same: or 
(bJ iJ contract record CiJrd approved by the commission 

for this purpos•·~. AUT!!: Sec. 69-12-201, MC.'\; IMP, (S'"cs. 7 
and 8, ch. 481, L. 19911 , 

RiJtionale: Please see rationale for Ruie IV. 

RULF. IX. CLASS E USUAL BUSINESS OPERATION ( 1) A mo
tor carrier who possesses a class E motor carr1er certificate 
conduct:,; it~> class P. activiti,~s "us part of the motor carri
er's usual business operation" if the carrier actu<>lly trans
ports class F. commodities and holds itself out to the public 
as a carrier willing to serve the public ..rithin the area au
thorized by the commission, provided the carrier offers the 
class E service for the payment of charges intended to exceed 
the costs of providing such service and further provided that 
such service is not merely incidental to any other service pro
vided. AUTH: Sec. 69-12-201, MCA; IMP, (Sec. 6, ch. 481, 
L. 1991) 

Rationale: This new rule and new rules X, Xl, XII, XIII, 
XIV ar.d XV arc necessary to establish and express the proce
dure and criteria upon which Clas~ E motor carriers may retain 
Class E motor carrier status pursuant to the "use it or lose 
it" provision of law. The rules are needed to make the pro
cess and criteria uniform with other classes of motor carriers 
subject to similar provisions of law and provide a means of en
forcement. 

RULE X. CLASS E REGULAR BASIS ( 1) A motor carrier 
who possesses a class E cert1f~cate conducts its class E activ
ities "on a regular basis" if the carrier actually transports 
class E commodities on a recurring basis. AUTH: Sec. 69-12-
201, MCA; IMP, (Sec. 6, ch. 481, L. 1991) 

Rationale: Please see rationale for Rule IX. 

RULE XI. RETAINING CLASS E CERTIFICATE (1) A motor 
carrier who possesses a class E motor carrier certificate and 
who can show that its class E service is at least 20 loads dur
ing the calendar year, or can show that its class E service 
generates not less than $5,000 gross revenue per calendar 
year, is presumed to meet the requirements of actually engag
ing in the transportation of class E materials on a regular ba
sis as part of the motor carrier's usual business operation 
and is, thereforn., further presumed to be entitled to possess 
a class E motor carrier certificate. No further showing will 
be required from such carrier unless the Commission specifical
ly requests additional information pursuant to (Rule XIV). 

(2) Failure of any class E motor carrier to show either 
at least 20 loads per year or at least $5,000 in annual gross 
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revenues raises no presumption either in favor 
that carrier retaining its certificate. Rather, 
rier will be evaluated on a case-by-case basis 
(Rule XII). AUTH: Sec. 69-12-201, MCA; IMP, 
481, L. 1991) 

of or against 
each such ear
as set out in 

(Sec. 6, ch. 

Rationale: Please see rationale for Rule lX. 

RULE XII. OTHER CIRCUMSTANCES ALLOWING I'ETENTION CJF 
CLASS E CERTIFICATE (1) A motor carr1er who possesses a 
class E motor carr1er certificate but who because of seasonal 
operations or other circumstances cannot meet ei t.her of tlw 
conditions stated in (Rule XI), must submit to the commission 
a signed and verified statement describing in detail those cir
cumstances which lead the carrier to believe that it should bo 
allowed to retain its class E certificate, 

(2) Upon receipt o£ such a statement, the commission 
will evaluate the circumstances described therein together 

any other information it feels would be revealing and 
make a determination as to whether the carrier is enti
to possess a class E certificate. AUTH: Sec. 69-12-201, 

\dth 
will 
tled 
MCA; HIP, (Sec. 6, ch. 481, L. 1991) 

Rationale: Please sec rationale for Rule IX. 

RULE XIII. CLASS E REPORTS (1) In order to be enti
tled to retain its class E authority, on or before March 31st 
of each year, every class E carrier must submit with its annu
al report to the commission one of the following concerning 
its operations for the previous calendar year: 

(a) A report on a form available from the commission of
fice showing that the carrier's class F: service was 20 Jo<Jdc' 
in the preceding calendar year, 

(b) A report on a form available from the commission of
fice showing that the carrier's class E service generated at. 

least $5,000 gross revenue for the preceding calendar year, or 
(c) A signed and verified statement as described in 

(Rule XII). AUTH: Sec. 69-12-201, MCA; IMP, (Sec. 6, ch. 
481, L. 1991) Sec. 69-1?.-407, MCA --

Rationale: Please sec rationale for Rule IX. 

RULE XIV. ADDITIONAL INFORMATION REQUIRED BY THE COMMIS
SION (1) At any time, the commlSSlon may 1n 1ts dJsc·retion 
require any class E carrier to submit additional suppurting C\'

idence beyond that received in accordance with (Rules XII ~~d 

XIII). 
(2) Upon refusal to submit additional evidence or r<'

ceipt of additional evidence from the carrier or from any oth
er source, the commission may in its discretion: 

(a) Determine that the presumption in (Rule XI) hn~ been 
rebutted, 

(bl Reverse its earlier determination made under (Rule 
XII), 

(c) Determine that the carrier is entitled tc pcsses~ 
class E certificate, or 
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(d) Decide to conduct an investigation. AUTH: 
12-201, MCA; IMP, (Sec. 6, ch. 481, L. 1991) 

Rational~ Please see rationale for Rule IX. 

Sec. 69-

F:ULE XV. SHOW CAUSE ORDER ( 1) When under the provi-
sions of this sub-chapter the commission determines that a 
class E carrier is not in compliance, the commission may issue 
an order to shov: cause why the certificate should not be re
vokecl. 1\U'l'H: Sec. 69-1?-201, MCJI; IMP, (S(!C. 6, ch. 481, 
L. 1991) 

R,3tional1•: Please sec rationale for Hulc IX. 

3. The rules proposed to be amended provide as follows. 
38.3.401 COMPLETION OF APPLICATIONS (1) Applications 

for op.,r<.~ti,ng author1ty :;llall be ln conformity w,ith the re
qu i r:erren ts of the Montana Motor Ci'l rr ier Act. +6-9-'!-~-H-!-,-6'1-

+~-~!~;-69-!-~-~!-~-a~e-69-!-~-~~4;-MeAr~ 
(2) Application forms for operating authority must be 

submitted on a printed form supplied by this commission. 
(3) The application form must be completed, signed by the 

proper party and notarized. AUTH: Sec. 69-12-201, MCA; 
IMP, Sees. 69-12-311, 69-12-312, 69-12-313, 69-12-314, MCII 
""(""S"ec. 6, ch. 481, L. 1991) 

Rationale: This amendment to an existing rule and amend-
ments to existing rules 38.3.402, 38.3.702 and 38.3.2001, are 
necessary to con:orm. existing rules to recent legislation and 
accommodate ClilSS E motor carriers accordingly. 

38.3.402 APPLICATION FEES (1) Every application for 
operating authority must be accompanied by the appropriatr:- fil
ing fee as required b1' 69-,1~-~,J;i,-~l:-2-J-l:-2-,---6-9-l-i!---3-l-3--l'"l"d 

&9-~~-~~4,-MEA the Montana Motor Carrier Act. 
(a) The spec1f~c f~ling fee ~s based on the number of 

counties contained within the application; !.e., 1-5 counties, 
$100; 6-25 counties, $200; 26-56 counties, $300. 

(b) Application fee for a certificate of public conven
ience and necessity to operate under a federal and/or state 
contract, as provided under 69-12-324, MCA, shall be $100 for 
all such applications. 

(c) Fees for the registration of interstate authority are 
as provided for under l\RH 38.3.203(3). 1\UTH: Sec. 69-12-201, 
MCil; IMP, Sees. 69-12-311, 69-12-312, 69-12-313, 69-12-314, 
69-L~-324 and 69-12-423, ~'CA (Sec. 6, ch. 481, L. 1991) 

Rationale: Please see rationale for 38.3.401. 

38.3.702 BODILY INJURY AND PROPERTY OA}~GE LIABILITY IN
SURANCE ( l) Every class A, class B, class C, er class 
D, and class E intrastate carrier must file with this commis
~ion evider,ce of complying with th,-, minimum insurance require
ments of this commi.,<si.on as applicable to bodily injury and 
property damaqe liability insurance. 

(2) For the purposes of this sub-chapter "bodily injury" 
shall include death. AUTH: Sec. 69-12-201, MC\; HlP, Sec. 
69-12-402, riCA 
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Rationale: Please see rationale for 38.3.401. 

38.3.2001 LEASING OP POWER EQUIPMENT - GENERAL 
(1) The requirements for the leasing of power equipment 

b)· rt-cl~-A;---H--oi"'-€ any class of carrier operating within 
the state are as contained in 69-12-611, MCA. 

(2) The purpose of these leasing regulations is to insure 
that lhe primary responsibility for the conduct of regulated 
rnotor c;>rrier operations remain with the certificated motor 
c;:trrier, and that members of the public using· motor carrier 
services are clearly advised of the identity of the responsible 
carrier, and that the leasing of equipment by an authorized mo
tor carL·ier from tho owner thereof, is not a subterfuge for 
lcasi:1g t.he c,lrrier's c.:>rtificate or permit to the owner-les-

(3) The leasing of power equipment by a certificated car
rier to a nonccrtificatod carrier is prohibited. AUTH: sec. 
(,q-12-201, 1-:CA: IMP, Sec. 69-12-611, ~ICA 

Rationale: -pfease see rationale for 38.3.401. 

4. Interested pDrties may submit their dDt.a, 'Jiews or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may also be submitted to the Pub
lic service Commission, Wayne Budt, Transportation Division, 
2701 rrospect Avenue, Helena, Montana 59620-2601, phone (406) 
444-6195, no later than July 31, 1991. 

5. Martin J~cobson, staff attorney, Public Service Com
mission, has been designated to preside over and conduct the 
heoring. 

6, The authority of the agency to make and amend rules 
as proposed and the statutes being implemented by the proposed 
rules are set forth following each rule above. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana 59620, phone (406) 444-2771; is available and 
may be contacted to represent consumer interests in this mat
ter. 

-7/- /} '7""-~ 
~~~an--

CERTIFIED TO THE SECRETARY OF STATE JUNE 17, 1991. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Amendment of Rules Regarding 
Telecommunications Service 
Standards. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
OF PROPOSED ADOPTION OF 
NEW RULES I AND II AND 
AMENDMENT OF ARJ-1 3 8 , 5 • 2 71 5 , 
38.5.3302, 38.5.3332 ANn 
38.5.3339 

1. On Tuesday, August 6, 1991 at 9:00 a.m. in the Com
mission Conference Room, 2 701 Prospect Avenue, Helena, Mon
tana, a hearing will be held to consider the proposals identi
fied in the above titles and described in the following para
graphs regarding the telecommunications service standards. 

2. The rules proposed to be adopted provide as follows: 

RULE I. THIRD-NUMBER BILLING (1) The carrier must 
refuse to place a call that a customer requests to be billed 
to a third number unless the carrier is able to obtain prior 
authori~ation from the billed party. AUTH: Sees. 69-J-ln3 
and 69-3-822, MCA; IMP, Sees. 69-3-102 and 69-3-201, MCA 

RULE II. CHANGE IN CUSTmiER' S INTEREXCHANGE CARRIER 
(1) A local exchange carr~er shall not change a custom

er's choice of interexchangc carrier to another carrier at a 
carrier's request unless the customer's written authorization 
accompanies the request for such a change. AUTII: Sees. 69-3-
103 and 69-3-822, MCA; IMP, Sees. n9-3-102 and 69-3-201, r-~CA 

3, The rules proposed to be amended provide as follows: 
38,5.2715 FORBEARANCE (1) (a) through (f) No changes 
(g) an affidavit verified by the customer to be 

served, containing: 
(i) a description of the types of services sought by 

the customer, 
(ii) a statement that the customer has received a bid 

from an alternat~ve prov1der for such serv~ces, 
(iii) the names (s) of the alternative rovider (s) sub

mittin~ the b1 s), and 
(~v) the types of services offered in the bid(s), 
(h) A certificate of servic(! verifying com.Eliunce 

with subsect~on (2). 
Of~+- (i) the commission may require other informa

tion thatis reasonably related to determine the c;:ist('N"•2 of 
an alternative offer except information relating to the cost 
of providing the service. 

(2) When a telecommunications provider files a forbear
ance application with the commission, it must simultaneously 
mail copies of the application to all persons and entities on 
the telecommunications mailing list cstablist>_cd 1::·_ l\P:·l 
38.5.2703. 
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t?t (3) The commission's determination shall be 
based on ti'i"e existence of a viable competitive offer. The 
telecommunications service provider seeking forbearance has the 
burrlen of establishing that a viable competitive offer exists. 

Ht _!.il. The commission shall approve or deny the ap
plica~inn within ten days of receipt of the completed applica
tion. If the commission takes no action within ten days, the 
application is granted. The commission may by order defer ac
tion for up to five days. 1\UTH: Sees. 69-3-82~ and 69-3-103, 
~·1Cil; IMP, Sec. 69-3-808, MCA 

38.5.3302 DEFINITIONS In the interpretation of these 
rules, the following d0finitions shall be usccl: (1) through 
(16) No changes. 

(17) "Nonregulatcd services" means telecommunica-
tions serv1.ces that are not regulated by the commission or 

of the Montana 
Telecommunications Act. 

(17) through (21) remain the same but will be renumbered 
(18) through (22). ·'IUTII: Sec. 69-3-103, HCA; IMP, Sees. 
G9-3-102 and 69-3-201, MCA 

38.5.3332 CUSTOMER 13 ILLING (1) (a) through (iii) No 
changes. 

(iv) a statement that regulated services may not be 
disconnected for nonpayment of l:tlH!e~tt'l,a~ee nonregulated 
services or services provided by other carriers; 

(1) (\') through (4) No changes. 
(5) Billing. Telecommunications servicP. regulated by 

the Hontana public service commission cannot be denied or ter
minated because o·f nonpayment O>£--~e~Y-iee~-~~-by---4!-he 
!o\eo!l'~a-rta--~-ons--Ae-4!. for nonregulated services or 
services provided by other carriers. A . telecommunications 
provider's bi 11 to its customer shall clearly i-!l'<ii-ea-'ee-~e~tt
~e~ee-~~~~-ei~~iA~tti~h-he-4!.~-~~-ae~a~iffed 
~e~¥i~e distinguish between both regulated and nonregulated 
service and tariffed and detariffed service. Regulated and 
ne-t- ~e~tt~a~ed nonregulated service may appear on -the same 
hill but must be presented as separate line items. 

(a) Undcsignated partial payments of a bill shall be ap
plied first to local exchange carrier regulated leeei--e~
ehaA~e service~ and then to service other than local ex
change carrier regulated ~eea-~--eKehaA~e services 1.n such 
percentage as each other service provider's charges repre
sent of the t<'tal charges to the customer for services other 
than local exchange carrier regulated ieeai--e~eha-rt~e ser
vices. Regulilted service may not be affected by billing dis
putes· over Ae-4!.--~""'J'I:t~a~ed ~egulated service or service 
£E2_Vided by other carriers. AUTII: Sec. 69-3-103, MCA; 
~!!:· Sees. 69-3 102, 69-3-201 and 69-3-221, MCA 

38.5.333'! TER!·liNATION OF SERVICE (1) through (3)(b) 

No c!':angcs. 
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to pay for nonregu 1 il ted 
carriers. 

of the monthly avera~ the 
preceding six months; and --

of this rule, 

Risk of nonpayment exists when there 
and ARM 38.5.1103 permits the require 

Risk of nonpayment exists 
any of the following con-

(C) payment was made with two or more dishonored checks. 
(d) Contact with customer. The carrier shall not termi 

nate serv1ce under the provisions of th1s rule without f1rst 
contacting or making a dil1gent effort to contact the cu~~om
er. Such contact will be for the purposes of: 

(i) not1fying the customer of the excessive toll us-
age; 

(iil notifying the customer of the possibility that 
service can be terminated on an expedited basis; and 

(iii) providing the customer with the opportunity to 
supply adequate assurance of payment. In no event shall a dil 
igent effort consist of less than three distinct attempts to 
contact the customer, either in person or by telephone. The 
carrier must keep a record showing the name of the employee, 
date, hour and type of each attempted contact. 

(e) Adequate assurance of payment. For purposes of this 
rule, adequate assurance shall include: 

(il the establishment of satisfactory credit c:s de-
fined by ARM 3 8 • 5 . 11 01 ; 

(ii) the existence of a deposit, such~.'_2~~t-~'-''-~"l 
consistent in amount with ARM 38.5.1105; or 
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(iii) any other form of assurance mutually agreed upon 
by the customer and the carrier, including an oral or written 
promise to lJay. If the customer supplies adequate assurance 
as defined herein, no further action may be taken to terminate 
service. 

(f) Termination of ser•1ice. If the carrier is unable to 
contact the customer it may terminate serv1ce three days (not 
including those days when there is no mail delivery) after the 
mailing of a notice consistent in form with the requirements 
of l\RM 38.5.3339 (5). If the carrier is able to contact the 
customer and no adequate as,urance is supplied, the carrier 
may terminate service not less than 24 hours after such con
tact. l\UTII: Sec. f>9-3-l03, ~\Cl\; IMP, Sees. n9-3-102 and 
69-3-201, HCA 

4. Rl\TIONl\LE: Rule,; I and II regarding third-number 
billing <Jnd chanqcs in customers' interexchange carriers are 
proposed in order to respond to consumer complaints concerning 
current practices by carr1ers. The third-number billing rule 
is intended t0 ensure that customers arc not billed for calls 
for •:hich they have not agreed to be responsible. The pro
posed rule to requin" local exchange C·:>rriers to be provided 
with a customer's writt"n authorization prior to Milking a car
rier-requested change in that customer's choice of inter
exchange carrier is intended to prevent the problem of unautho
rized switches in customers' choices of intcrcxcha,.,ge carri-

l\mendmenL; to l\RH 38.5.2715 are being proposed based upon 
the Commission's experience with the forbearance upplica tion 
process during the six years which have elapsed since the adop
tion of the 1985 Montana Telecommunications Act. The new 
(g) (i) through (iv) will aid in efficient Commission determina
tion of whether a viable competitive offer actually exists. 
The new (h) and (2) will establish a procedure to provide in
tercsted parties an opportunity to comment pn applications in 
a timely manner. Both amendments should improve the Commis
sion's ability to diligently apply the decision-making crite
ria set forth in § 69-3-808, MCA, and provide more relevant in
forMation to the Commission within the time constraints estab
lished therein. 

l\t the request of GTE Northwest Incorporated, the pro
posed "mt,ndmcnt "PP'"uring Cit l\RM 38.5.3339(6) establishes nn 
exception to the seven-day notice requirement provided for by 
l\RM 38.5.3339(5). This exception is intended to protect a 
telecommunications carr.ier from the risk of significant finan
cial loss arising from a customer's nonpayment of an excessive
ly high toll charge. 

The remnining amendments appearing at ARI-l 38.5.3302, 
39.5.3332 and 38.5.3339 arc intended to 1) standardize the ter
minology used to describe services that are not regulated, de
regulated, unregulated and nonregulatcd; and 2) distinguish be
tween regulated services provided by a billing or terminating 
rarricr and ser?ices, whether regulated or nonrcgulated, pro
vided by other carriers. 
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5. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may also be submitted to Tim 
Sweeney, 2701 Prospect Avenue, Helena, Montana 59620-2601 no 
later than August 6, 1991. 

6. The Montana Consumer Counsel, 34 West Sixth Avc·nue, 
Helena, Montana, (406) 444-2771, is a\•ailable and may b•.' con
tacted to represent consumer interests in this m~t~cr. 

2-LJ_ ~. LC~JL 
HOWARD L. ELLIS, ChairMon 

CETI'J'JF1ED TO TilE SECRE'I'IIRY OF STATE JUNE 17, 1991. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 2.21.306 
through 2.21.308 and 2.21.310 
relating to work site 
closure during a localized 
disaster or emergency 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT 
OF ARM 2.21.306 THROUGH 
2. 21.308 AND ADOPTION Of RULE I -
2.21.310 RELATING TO WORK SIT~ 
CLOSURE DURING A LOCALIZ~D 
DISASTER OR EMERGENCY 

1. on December 27, 1990, the department of administration 
published notice of the proposed amendment of ARM 2. 21. 306 
through 2. 21.308 and 2. 21.310 relating to work site closure 
during a localized disaster or emergency at page 2209 of the 
Montana Administrative Register, issue number 24. 

2. The proposed rules have been adopted with the follow
ing changes: 

2.21.307 DEFINITIONS (1) - (4) Same as proposed rule. 
1..2.1 "Personal emergency" means circumstances affecting a 

state employee which are the same or similar to those covered by 
the definitions of disaster or emergency, but which are not 
covered by a declaration of disaster or emergency by the 
governor~ as provided in ARM 2. 21. 308 or during a work.-2iJ:_I";' 
closure as provided in ARM 2.21.310. 

(6) Same as proposed rule. 

~.21.310 AFFECTED WORK SITE. CI.OSIIRE (1) - (3) Same as 
proposed rule. 

(4) state employees may be assigned to a work site which 
is not a state-controlled facility. for example a county cour
thouse or facility leased from a private owner. In the event 
the facility is ordered closed by those with the authority to do 
so and under circumstances similar to those described in this 
rule. an affected employee may receive paid time off under 
~onditions described in this rule. 

(5) through (7) Same as proposed rule. 

). A public hearing was conducted on January lB, 1991, to 
receive testimony on these proposed rules. Testimony is 
summarized below. 

COMMENT: A comment suggested expanding the policy statement to 
provide employees the opportunity to voluntarily make up lost 
hours due to a personal emergency, rather than take paid/unpaid 
leave as provided in the Disaster and Emergency Leave policy. 
RESPONSE: The current revisions, or any other policy, do not 
prevent the suggested practice. Schedule adjustments are at the 
agency's discretion, and the department does not believe they 
should become an entitlement provided through this rule. 

Montnna Administrative Register 
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COHMEH'l': Under the current definition of "personal emergency," 
this condition could exist concurrently with a local work site 
closure or a declared disaster or emergency. However, the 
guidelines for compensating an employee are different in each 
situation. The definition should state that the conditions for 
a personal emergency are other than those provided for in the 
work site closure rule or disaster and emergency rules to 
clarify the issue of compensation. 
RESPONSE: The department agrees. Changes have been made to the 
final rule. 

COMMENT: The amendments do not provide for state employees who 
work at a site under the authority of a jurisdiction other than 
state government. The proposed rule requires that, for an 
employee to be compensated under the work site closure rule, a 
department head, the governor or the governor's designee must 
declare a site closed. 
RESPONSE: The department agrees. Rule I (4) has been added to 
accommodate this exception. 

COMMENT: The "two shift maximum" prov1s1on regarding compensa
tion under this policy is restrictive. Department heads should 
retain the authority to provide paid leave as necessary during 
a work site closure that exceeds an employee's two regular 
shifts. 
COKMEH'l': The two-shift period sets reasonable limits for 
compensating employees in emergency conditions. The department 
does not believe it has the authority to provide longer term 
extension of paid leave. The department also believes there 
should be consistent administration of this benefit. It is 
possible that two state agencies would share a work site which 
is closed. One agency, based solely on its budget, could 
provide a significantly longer paid leave than the other. The 
two-shift maximum is adopted based on informal practice and 
internal agency policy which has accommodated short closures in 
the past. If the work site is to be closed for a longer period, 
the agency may initiate a wide range of actions involving staff 
at the affected site, including but not limited to, reassignment 
to an alternate work site, use of personal paid leave, use of 
leave without pay or lay-off. 

Certified to the Secretary of State 
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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 2.55.301 
relating to the method for 
assignment of classifications 
of employments. 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
ARM 2.55.301 METHOD FOR 
ASSIGNMENT OF CLASSIFICATIONS 
OF EMPLOYMENTS 

1. on May 16, 1991, the State Compensation Mutual 
Insurance Fund published notice of the proposed am<>nclmcnt tu 
ARM 2.55.301 relating to the method for assignment of 
classifications of employments. The notice can be found on 
pages 568 through 569 of the 1991 Montana Administrative 
Register, Issue No. 9. 

2. No comments or testimony concerning the rule were 
received. 

3. No public hearing was held nor was one requested. 
The state Compensation Mutual Insurance Fund has adopted the 
rule as proposed. 

4. The authority for the rule is found 
39-71-2316, MCA and the rule implements sections 
and 39-71-3426, MCA. 

in section 
39-71-2311 

state Compensation Mutual 
Insurance Fund 

Certified to the Secretary of State June 17, 1991. 

Montana Administrative Register 12-G/} 1 /91 



~997~ 

BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 2.55.310 
relating to variable pricing 
within a classification. 

NOTICE OF AMENDMENT OF ARM 
2.55.310 VARIABLE PRICING 
WITHIN A CLASSIFICATION 

TO: All Interested Persons: 

1. On April 25, 1991, the State C,ompensation Mutual 
Insurance Fund published notice of public hearing on proposed 
amendment to rule 2.55.310 relating to Variable Pricing Within 
a Classification. The notice can be found on pages 486 
through 489 of the 1991 Montana Administrative Register, Issue 
No. 8. 

2. No comments or testimony concerning the rule were 
received. 

3. The State Compensation Mutual 
adopted the rule as proposed. 

Insurance Fund has 

4. The authority for the rule is found in section 
39-71-2316, MCA and the rule implements sections 39-71-2311 
and 39-71-2316, MCA. 

state Compensation Mutual 
Insurance Fund 

Certified to the Secretary of state June 17, 1991. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the amendment 
of ARM 4.12.1012 Grain Fee 
Schedule 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
ARM 4.12.1012 GRAIN FEE 
SCHEDULE 

1. On May 16, 1991, the Department of Agriculture 
published a notice to amend the above-stated rule pertainit19 to 
the grain fee schedule on page 570 of the 1991 Montana 
Administrative Register, issue number 9. 

2. No comments or testimony were received. 

3. No public hearing was held nor was one requested. The 
department has amended the rule as proposed. 

BY t1n~ 
E.M. SNORTLAND, DIRECTOR 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State, June 17, 1991. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to licen
sure - qualifications, licen
sure - examinations and conduct 

NOTICE OF AMENDMENT OF 
8.39.502 LICENSURE -
OUTFITTER QUALIFICATIONS, 
8.39.503 LICENSURE -
OUTFITTER EXAMINATION AND 
8.39.701 CONDUCT-
STANDARDS OF OUTFITTER AND 
PROFESS!ON~L GUIDE 

TO: All Interested Persons: 
1. on February 28, 1991, the Board of outfitters 

published a notice of proposed amendment of the above-stated 
rules at page 213, 1991 Montana Administrative Register, issue 
number 4. 

2. The Board amended the rules as proposed. 
3. The proposed amendment to 8.39.701 should have read 

as follows: 

11 8.39.701 CONDUCT--STANDARDS OF OUTFITTER AND 
PROFESSIONAL GUIDE (1) through (1) (r) will remain the same. 

Csl produce their current license at the demand of a 
representative of the board." 

Auth: Sec. 37-1-131, 37-47-201, MCA; IMP, Sec. 37-47-
301, MCA 

A new subsection (r) was proposed in the original notice. 
Subsection (r) exists in the current rule. Therefore, the 
proposed subsection (r) should be changed to subsection (s). 

4. No comments or testimony were received. 

BOARD OF OUTFITTERS 
IRVING (MAX) CHASE, CHAIRMAN 

BY:~~fJJ--
ANDY PO~, DEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, June 17, 1991. 

12-6/27/91 Montana Administrative Register 



-1000-

BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.14.105 pertaining 
to registering and licensing 
day care facilities. 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF RULE 
11.14.105 PERTAINING TO 
LICENSING AND REGISTERING 
DAY CARE FACILITIES 

1. On April 25, 1991, the Department of Family Services 
published notice of public hearing on the amendment of Rule 
11.14.105, pertaining to licensing and registering day care 
facilities at page 495 of the 1991 Montana Administrative 
Register, issue number 8. 

2. The department has amended the rule as proposed. 

3. A public hearing was held May 20, 1991. Ann Gilkey, chief 
legal counsel for the department, submitted written testimony 
in support of the amendment. The department received no other 
testimony at the hearing. Several comments were received prior 
to the hearing in opposition to the amendment. The department 
has thoroughly considered these comments: 

COMMENT: While the law must protect children in day care, the 
proposed change gives the department too much power. The 
department could effectively destroy a provider's business. 

RESPONSE: The change in the rule restricts rather than expands 
the power of the department to revoke or suspend day care 
licenses. Previously, the rule allowed for suspension or 
revocation where any one non-compliance with licensing rules 
placed a child in danger of harm. Under the amendment, the 
department acts to immediately suspend or revoke a license only 
according to more definite criteria and procedure. There must 
be an initial investigation. If there exists no reasonable 
grounds to believe that children in the facility may be in 
danger of harm, no revocation or suspension will occur. 

COMMENT: The terms "abuse'', "neglect", "upon referral", 
"initial investigation", "reasonable grounds", "and may be in 
danger of harm", need to be precisely defined. 

RESPONSE: The terms "abuse" and "neglect" may be defined by 
reference to existing Montana law. Section 41-3-102, MCA. 
Under this statute, an abused or neglected child means a child 
whose normal physical or mental health or welfare is harmed or 
threatened with harm by the acts or omissions of his parent or 
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other person responsible for his welfare. The statute also 
defines the essential terms used in its definition of abuse and 
neglect. Montana law mandates that rules not unnecessarily 
repeat statutory language. Section 2-4-305(2), MCA. 
Similarly, ~upon referral" means that there has been a report 
communicating "reasonable cause to suspect" that a child has 
been abused or neglected. section 41-3-201, MCA. Again, this 
language is not repeated in the rule, but nevertheless applies 
to defining what is meant by the term "upon referral". 
"Initial investigation" means such investigat\on as is 
necessary, depending on the facts and circumstances of each 
case. Thus no specific definition may be promulgated. 
Similarly, "reasonable grounds to believe" is defined according 
to the facts and circumstances of each case. 

COMMENT: The proposed language may place a provider in extreme 
jeopardy of losing his or her license as a result of 
fabrications of incidents of abuse and neglect. For example, a 
"referral" could be made by an irate neighbor who does not want 
a day care in the neighborhood. Or, vindictive or unstable 
parents may make false allegations. In addition, the rule 
should provide for suspension or revocation only where the 
investigation reveals that a child "is" in danger of harm, 
rather than "may" be in danger of harm. "Upon referral" should 
be changed to "after a thorough investigation''. 

RESPONSE: The rule strikes an appropriate balance between the 
competing concerns. No action will be taken until such time as 
an initial investigation reveals whether immediate suspension 
or revocation is necessary for the protection of the children 
in the facility. 

COMMENT: The proposed rule violates the Constitution because 
it presumes that a provider is guilty until p~oven innocent. 

RESPONSE: The presumption of innocence applies to prosecution 
for crimes, not to day care license revocation or suspension. 

COMMENT: While the rule grants the department broad authority 
to suspend or revoke licenses, there is nothing to guarantee a 
provider's right to due process. The rule should contain 
provisions on written notification, the intentions of the 
department, and information on a hearing. The department 
should consider the fact that day care providers are not 
protected by a union or professional grievance procedures. 

RESPONSE: Rules 11.2.201 through 220, ARM, provide for written 
notification, administrative review, fair hearing, and finally, 
judicial review, in cases of suspension or revocation. These 
procedures satisfy due process requirements and provide a 
method of grievance for department actions. 

COMMENT: Day care providers should have been granted more time 
to review and respond to the rule amendment, and greater notice 
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should have been given. The department should continue the 
hearing to a later date. 

RESPONSE: The provisions concerning the minimum amount of time 
and the method of notice as set out in the Montana 
Administrative Procedure Act were followed in regard to this 
amendment. The department also sent notice to members of 
provider associations. The comments received indicated that 
providers were concerned about expansion of department powers 
in license and registration revocation and suspension. Given 
that the amendment is designed to restrict rather than expand 
department power, no continuance or expansion of the comment 
prriod is deemed necessary. 

DEPARTMENT OF FAMILY SERVICES 

/ 

Tom Olsen, Director 

Certified to the Secretary of State, June 17, 1991. 
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HEFORE THE Ft~H AND G~ME COM~ISSION 
OF THE ST~TE OF MONTANA 

In the Matter 
Amendment of ARM 
12.6.901 Pertaining 
Safety Regulations 

of the 

to Water 

To: ~11 Interested Persons 

Notice of Amendment of ~RM 
12.6. 901 Allowing the Use of 
Electric Motors on r.artsin8 
Resgrvoir 

1. On May 16, 1991, the Fish and Game Commission gave notice 
of a proposed amendment of ARM 12.6.901 to allow the use of 
electric motors on Gartside Reservoir at page 592 of the ~iontana 
Administrative Register, Issue No. 9. 

2. The commission has amended ARM 12.6.901 as proposed; 
however, the spelling of Garthside Reservoir has ~een corrected 
as follows: Gartside Reservoir. 

4. No written comments or testimony were received. 

~~ 
K.~. Cool, Secretary 
Montana Fish and Game ~ommiss i.on 

Certified to the secretary of state June __LL, 1991. 
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BEfORE THE DEPARTMENT Of HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE Of MONTANA 

In the matter of the amendment of ) 
ARM 16.35.111 concerning conditions) 
for payment of claims under the ) 
end stage ren0l dise~s~ (FSRD) ) 
program ) 

To: All Interrsted PPrsons 

NOTICE Of AMENDMENT 
OF RilLE 1 !i. 15. 1 1 1 

(End Stage Ren~l DiSCrtse) 

1. on Hay 16, 1991, the department published notice at 
page 585 of the Montilna Administrative Register, Issue No. 9, 
to amend ARl1 16.35.111, which sets conditions governing pay
ments made under the department's ESRD program to victims of 
end stage ren~l disease. 

2. The depArtment hAs amended the rule as proposed with 
no changes . 

.J. no comments '>.Jere received. 

~, .. ~~~ 
DliS VERSO~Director 

Certified to the Secretary of State __ <WD'L1J~199_L. ____ . 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matter of the amendment 
of Montana's prevailing wage 
rates, pursuant to Rule 
24.16.9007, ARM 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION 
BY REFERENCE OF 
AMENDMENTS TO THE 
PREVAILING WAGE RATES 

1. on April 25, 1991, the Department of Labor and Industry 
published a Notice of Public Hearing on Proposed Amendments of 
Prevailing Wage Rates. The notice can be found on page 497 of 
the 1991 Montana Administrative Register, Issue No. 8. 

2. Oral and written comments were received by the 
Department. In response to comments, some rates proposed by 
reference in the "State of Montana Prevailing Wage Rates -
services" are changed. The comments, the Department's responses 
and the changes made to the "State of Montana Prevailing Wage 
Rates - Services" are as follows: 

COMMENT: Mr. Don Halverson, Business Manager of Local 459, 
Plumbers, wrote protesting the rate for Heating and Air 
Conditioning Mechanics in Districts l and 2. Mr. Halverson's 
contention was that plumbers do this work and the rate for 
plumbers has been established under the Building construction 
rates and does not need to be repeated under services. Mr. 
Halverson based his argument on the so-called Rochester decision 
of the American Federation of Labor, 1912, which, in effect, 
designated all heating and air conditioning work as under the 
jurisdiction of the United Association of Journeyman Plumbers and 
Steamfitters. Mr. Halverson also submitted 7437 hours of pension 
reports to substantiate his claim. Mr. Bob Papin, Business 
Manager, Local 30, Plumbers, also wrote protesting the Heating 
and Air conditioning Mechanics rate, as did Mr. John Forkan, 
Business Manager, Local 41, Plumbers and Mr. Michael S. Mizenko, 
Business Manager, Local 139, Plumbers. Mr. Papin, Mr. Mizenko 
and Mr. Forkan also submitted payroll hours to support their 
claims. 

RESPONSE: The Department reviewed the protests and the 
supporting documentation submitted by the plumber collective 
bargaining units and concurred that heating and air conditioning 
work falls under the jurisdiction of the plumbing trade and meets 
the work of similar nature rules. Accordingly, the Heating and 
Air Conditioning rates are deleted from the "State of Montana 
Prevailing Wage Rates - Services" publication. 

COMMENT: 
Montana council 
system janitors 
the calculation 

12-6/27/91 

Mr. George F. Hagerman, Executive Director, 
#9, AFSCME, AFL-CIO, submitted hours for school 
in District 5 and asked that they be included in 
of janitor rates. 
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RESPONSE: The Department considered this request and 
determined that there was a classification difference between 
office cleaners, who simply dust and vacuum, and janitors who may 
be required to have light plumbing and electrical skills as well 
as low pressure boiler experience. For the purposes of 
determining rates the following classifications will apply: 

Janitor, Building Maintenance, DOT 382.664-010 

Janitor/Cleaner Supervisor, DOT 381.137;010 

Cleaner, DOT 381.687-014 

The data submitted by Mr. Hagerman will apply to the Janitor, 
Building Maintenance classification and data received for 
Cleaners will apply to that classification. 

3. Several proposed rates have been amended. The worker 
classification and rationale for the change are as follows: 

(a) Heating and Air Conditioning Mechanics - deleted as 
being covered by the plumbers' rates of the Prevailing Wage Rates 
for Building Construction. 

(b) Cleaner - additional service classification created at 
a new rate as a result of additional data provided by a 
collective bargaining unit. 

(c) Janitor, Building Maintenance -wage rate changed as a 
result of creating a separate Cleaner classification. 

(d) Janitor/Cleaner Supervisor wage classification 
changed due to additional data provided by a collective 
bargaining unit, but the wage rate remained the same. 

4. The Commissioner of Labor and Industry adopts the rates as 
amended effective July 1, 1991 

):'cu·,,., fc) '):'[~,•' ·<- ·-· 

Marlo A. M1cone, Comm1ssloner 
DEPARTMENT OF LABOR AND INDUSTRY 

Certified to the Secretary of State: June 18, 1991 
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BEFORE THE DEPARTMENT OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of an emergency 
rule on the control of 
migratory bison from herds 
affected with a dangerous 
disease 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF AN 
EMERGENCY RULE TO CONTROL 
MIGRATORY BISON FROM HERDS 
AFFECTED WITH A DANGEROUS 
DISEASE 

1. Due to the emigration of bison which have been exposed 
to or affected with brucellosis, a dangerous contagious zoonotic 
disease of man or animal from Yellowstone National Park and due to 
the imminent contact of these bison with Montana domestic livestock 
the State Veterinarian of the Department of Livestock has 
determined that imminent danger exists to these livestock and the 
livestock industry of the State of Montana. 

Therefore, the Board of Livestock has adopted the following 
emergency rule which as adopted, will be mailed to all persons who 
may be affected thereby including delivery of copies to a state 
wire service and to any other news media the agency deems 
appropriate. 

2. The text of the proposed rule is as follows: 

NEW RULE: UNLAWFULLY ESTRAYED AND PUBLIC OWNED MIGRATORY BISON 
FROM HERDS AFFECTED WITH A DANGEROUS DISEASE ( 1) When estrayed or. 
migratory bison exposed to or affected with brucellosis, a 
dangerous, contagious, zoonotic disease of man and animals, enter 
into or are otherwise present within the state of Montc'na one of 
th~-~ollowing actions will be taken: 

ill_ The live bison may be physically removed by the safest 
and most expeditious means from within the state boundaries. This 
!!'.eans may include but not be limited to captur<;'-'-_!:_IuckiP-ll 
bazing/aversion, or delivery to a licensed slaughterhouse. 

ill If live bison cannot safely or by reasonable anq 
£ermanent means be removed from the state they shall be summarilY 
destroyed where they stand by the use of firearms. If firearms 
cannot be used with due regard to human safety and public property 
bison may be relocated to such a danger free area and destroyed by 
firear·ms or by any other practicable means of euthanasia. 

ill When bison of necessity or unintentionally arc killed 
through actions of the department, the carcass remains will be 
disposed of by the most economical means possible. This may 
include but not be limited to burying, incineration, renderi~su_~~ 
field dressing for delivery to a custom slaughterhouse .. 

Montana Administrative Reqistcr 12-(;/)7/<•1 



-1008-

ill To comply to the fullest extent possible with the Montana 
Environmental Policy Act, a copy of this emergency action which is 
being undertaken to protect the public health and the economic 
well-being of citizens of the state of Montana is being delivered 
to the legislative environmental quality council. 

AUTH: 81-2-102 and 
81-2-103,MCA 

IMP: 81-2-102 and 
81-2-103,MCA 

3. The rationale for the proposed rule is as set forth in 
the statement of reasons for emergency. 

4. Interested persons who are affected may comment in 
writing to Les Graham, Executive Secretary to the Board of 
Livestock, Capitol Station, Helena, Montana 59620. 

J~f'ta~airman 
Board of Livestock 

By: Lon ~~~b Attorney 
Department of Livestock 

Certified to the Secretary of State June 17, 1991. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 

In the matter of amendment 
of ARM 36.12.103 concerning 
water right application 
fees 

To: All interested persons. 

NOTICE OF AMENDMENT 
OF ARM 36.12.103 
APPLICATION FEES 

1. On May 16, 1991, the Board of Natural Resources and 
Conservation published a notice of proposed amendment of ARM 
36.12.103, pertaining to water right application fees at page 
634 of the 1991 Montana Administrative Register, Issue No. 9. 

2. No public hearing was contemplated or held, nor was 
one requested. Public comments were accepted until June 14, 
1991. No written or oral comments concerning these rules were 
received. 

3. The Board has amended the rule exactly as proposed. 

Certified to the secretary of State on June 17, 1991. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the amendment) 
of ARM 36.21.415 concerning 
the fee schedule 

NOTICE OF AMENDMENT OF 
36.21.415 FEE SCHEDULE 

TO: ALL INTERESTED PERSONS: 

1. On May 16, 1991, the Board of Water Well Contractor~ 
published a notice of proposed amendment of the above-stated 
rule at page 636, 1991 Montana Administrative Register, issue 
number 9. 

2. The rule is being amended exactly as proposed. 
3. No written comments or testimony were received. 

BOARD OF WATER WELL CONTRACTORS 
WESLEY LINDSAY, CHAIRMAN 

BY:~==~~~~~~~~~~~~~~ 
KAR 
DEP RTMENT OF NATUR 

AND CONSERVATION 

Certified to the Secretary of State, June 17, 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.10.403 
pertaining to AFDC table of 
assistance standards 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.403 PERTAINING 
TO AFDC TABLE OF ASSISTANCE 
STANDARDS 

TO: All Interested Persons 

1. On May 16, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.10.403 pertaining to AFDC table of 
assistance standards at page 694 of the 1991 Montana Adminis
trative Register, issue number 9. 

2. The Department has amended the following rule as 
proposed with the following changes. 

46.10.403 TABLE OF ASSISTANCE STANDARDS Subsection (1) 
remains as proposed. (2) remains the same. 

(a) Gross monthly income standards to be used when adults 
are included in the assistance unit are compared with gross 
monthly income defined in ARM 46.10.505. 

GROSS MONTHLY INCOME STANDARDS TO BE USED WHEN ADULTS ARE 
INCLUDED IN THE ASSISTANCE UNIT 

No. Of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
Housel:!old Per r!smt!l P~&: MQ[!tb 

1 $ +99 S:ti .2ll $ ~ il.2 
2 ~ ~ ~ ~ 305 
3 &* lti .a.!!i ~ ll§. 
4 ~ l::i::iH .L.2ll 5-9-1 2.1.2. 
5 ~ :l:i::i:ti .l.....ll2 ~ :ft:H ill 
6 ~~l..J.ll 6'* Z:ii 1.ll 
1 ~ :b:;iti L.ill. ~ ~ 
8 ~ i::d:ti .L..1..U &'Ho ill 
9 ~ Lli.Z %'!~ 

10 ~ l.&ll ~~~ 
11 ~ .l....2§..1 ~ :b::i:fi L...l.§1. 
12 ~ .LQll ~~1.236 

13 ~~ ~ L.J.Ql 
14 t,H-1- .L.lll ~ i:;;:iH .L..l.§l 
15 ~ L.ll1 h-*9 :i::;:::fi:i: L..!U 
16 ~ 1...2.§1 ~ 1,475 Wl4. 
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(b) Gross monthly income standards to be used when no 
adults are included in the assistance unit are compared with 
gross monthly income defined in ARM 46.10.505. 

GROSS MONTHLY INCOME STANDARDS TO BE USED WHEN NO ADULTS ARE 
INCLUDED IN THE ASSIST~NC~ UNIT 

No. of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
Household Per Month Per Month 

1 $ -H-'1- ~ ll2 $ ~ 72 
2 3-5± Hi 370 H9 ll2 
3 5-i!-8 ~ 222 iHW ~ 305 
4 :HH 'H9 740 ~ 416 
5 fYH- 9r5 221 5% 2.U 
6 -i-,-%3 L.llQ ~ _§]_§_ 
7 ~ ~ 'HB ~ 1A1. 
8 ~ ~ .L...1.Z.!l. &&-1 ~ 
9 ~ ~ ~ .221 

10 ~ ~~ ~ .l...Qll 
11 ~ 1. 730 ~ ~ .L...QTI 
12 ~ ~ ~ ~ i::i::::!H: 1. 1 7 3 
13 ~ 1,887 ~ ~ 
14 -1-;-8-59 l......2.il ~ :i:d::H 1. 326 
15 ~ 2.....Qll ~ ~ 
16 ~ 2.101 2,102 ~ 1 467 

(c) Net monthly income standards to be used when adults 
are included in the assistance unit are compared with net 
monthly income defined in ARM 46.10.505. 

~~T MONTHLY INCOME STANDARQS TO BE USED WHEN ADULTS ARE 
INCLUDED IN THE ASSISTANCE UNIT 

No. Of With Without 
Persons Shelter Shelter 

in Obligation Obligation 
Household Per Month J:_gr Month 

1 $ ~ ~ 285 $ ':R lQ£ 
2 ~ .ll.! ±~ 165 
3 ~ 478 ~ 225 
4 5-Hi 575 rH 286 
5 ~ .§.2;! ~ ~ .lll 
6 *-& "'f* ~ 3-'1-5 ll.2_ 
7 &iH, &g .!l.M ~ ll.!!. 
8 9±3 9M 963 +>'± 122 
9 ~ 2ll 5--1-5 a1 

10 ~ L_Qll 5-5-1- ~ 588 
11 ~ 1.063 ~ ~ 628 
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(d) Net monthly income standards to be used when no adults 
are included in the assistance unit are compared with net 
monthly income defined in ARM 46.10.505. 

NET MONTHLY INCOME STANPABPS TO BE USED WHEN NO ADULTS ARE 
INCLUOED IN THE ASSISTANCE QNIT 

With Without 
No. ot Shelter Shelter 

Children in Obligation Obligation 
Household Per Month Per Month 

1 $ % Hi lQ2_ $ ~ 12 
2 -1-% 1QQ tp lQ1 
3 *5 1Ql -i% 1..§2 
4 ~ !QQ. ~ n2 
5 -H-4 22i ill ~ .il2 
6 ~ .§QQ ~ 1ll 
7 ~ 1QQ ~ lll 
8 ~ m 4-B !21 
9 &* ~ ~ 2m 

10 &4-5 ~ ~ 548 
11 a&+ 2.1.2 ~ .2.2.1 
12 ~ ll!! ~ ~ §..ll 
13 ~ L..Q.lQ &+if 677 
14 ~ L.l2§2 ~ 1.ll 
15 ~ L...Q.2.2. ~ 756 
16 ~ .!.....lll ~ 1.2.1 

Subsections (3) through (4) (b) remain as proposed. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-211 and 53-4-241 MCA 

4. The Department has thoroughly considered all commen
tary received: 

COMMENT: It is noted that there have been some changes in the 
Net Monthly Income and Gross Monthly Income Standards. 

RESPONSE: Due to a minor arithmetical error in computing 
these standards, some of the figures were incorrect by one or 
two dollars. This has been corrected. 
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certified to the Secretary of State 
1991. 

June 18 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I and the 
amendment of Rules 
46.10.803, 46.10.805, 
46.10.809, 46.10.811, 
46.10.819, 46.10.821, 
46.10.823, 46.10.825, 
46.10.827, 46.10.839 and 
46.10.843 pertaining to 
transition-to-work allowance 
and the JOBS program 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULE I AND THE AMENDMENT OF 
RULES 46.10.903, 46.10.805, 
46.10.809, 46.10.811, 
46.10.819, 46.10.821, 
46.10.823, 46-10.825, 
46.10.827, 46.10.839 AND 
46.10.843 PERTAINING TO 
TRANSITION-TO-WORK 
ALLOWANCE AND THE JOBS 
PROGRAM 

1. On May 16, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rule I and the amendment of Rules 46. 10.803, 
46.10.805, 46.10.809, 46.10.811, 46.10.819, 46.10.821, 
46.10.823, 46.10.825, 46.10.827, 46.10.839 and 46.10.843 
pertaining to transition-to-work allowance and the JOBS program 
at page 707 of the 1991 Montana Administrative Register, issue 
number 9. 

2. The Department has adopted the following rule as 
proposed with the following changes: 

(RULE Il 46.10.411 TBANSITION-TO-WORK ALLOWANCE 
Subsection (1) remains as proposed. 
(a) AFDO reeipieft~S enrelled ift the JOBS pre<Jram "H ~ 

be eli~iele fer the ~reftsitien te ~erk alle~anee. 
Subsection (2) remains as proposed. 
(3) The maximum amount of the allowance provided to a 

recipient shall be UP TO four times the AFDC benefit amount the 
recipient is receiving at the time of qualification for the 
allowance. 

AUTH: 53 2 292 53-2-201 and 53-4-212 MCA 
IMP: 53-4-211 and 53-4-241 MCA and HB 2 

3. The Department has amended Rules 46.10.809, 46.10.819, 
46.10.821, 46.10.823, 46.10.825, 46.10.839 and 46.10.843 as 
proposed. 

4. The Department has amended the following rules as 
proposed with the following changes: 

46.10.803 DEFINITIONS Subsections (1) through (34) remain 
as proposed. 

( 15) "Herlt :!!HJ!plel!lefttatiePI" 111ear~s tl'le preqra111 pre·tit'led-tm' 
at ,\Rfl 46.19,791 et sef!• ~hieh has as its pllr~to impreve t.fl.e 
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emple}abilit~ ef participant~ ~he haoe net ether,~i~e been able 
te ebtain emple}ment. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-702 through 

53-4-718 MCA 

46.10.805 ELIGIBILITY, EXEMPT STATUS Subsections (1) 
through (2) (a) remain as proposed. 

(b) a person residing at a location more than ~ l hourss 
ROUND TRIP distance distant in commuting time. This excludes 
the time necessary to transport a child to and from a child care 
facility; 

Subsections (2) (c) through (3) remain as proposed. 
(4) The selection of persons to participate in the 

program, OTHER THAN THE UNEMPLOYED PARENT TRACK, will be within 
the discretion of the department or its designee lead 
agencies. 

f5+ In selecting persons to participate in the program 
priority must be given in the following order: 

Subsections (5)(a) through (5) (c) remain as proposed but 
will be renumbered as subsections (4) (a) through (4) (c) . 

.L2J. IN THE UNEMPLOYED PARENT TRACK 1 THE PRIMARY WAGE 
EARNER MUST PARTICIPATE UNLESS SPECIFICALLY EXEI1PT Ut/DER 
SUBSECTION (2). 

Subsections (6) through (8) remain as proposed. 
(9) If an on-the-job training participant becomes 

ineligible for AFDC due to excess earned income or due to 
exceeding the limitations set forth in ARM 46.10.304A as to 
number of hours of employment per l!'onth in the case of an 
unemployed parent, the participant may remain a JOBS partici
pant for the duration of the training and may be eligible for 
case management. child care. and supportive services available 
to other JOBS participants who become employed, fer ~p to ninet) 
(99) daye after the ineli~ibility. ~ntil the participant 
eemaletee the training described in the en the )eb eent~. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: 

53-4-706, 
MCA 

Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 
53-4-707, 53-4-708, 53-4-715, 53-4-717 and 53-4-720 

46.10.811 PM!!PI€IPM'!Oll REOO!-R£MEII'f'S FOR UNEI1PLOYEO 
PARENTS TRACK PARTICIPATION AND OTHER REQUIREMENTS 
Subsections (1) through 4(c) (iJ remain as proposed. 
Ciil in ether e~teee, as determined appropriate by the case 

manager after assessment and development of an employability 
Pl1!.n..... 

Subsections (5) through (6) remain as proposed. 

AUTH: Sec. 53-4-212 and 53-4-719 11CA 
IMP: Sec. 53-2-201, 53-4-211, 

53-4-706, 53-4-707 and 43-4-720 MCA 
53-4-215, 53-4-703, 
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46.10.827 AVAILABILITY OF SERVICES AFTER LOSS OF AfDC 
ELIGIBILITY Subsection (1) remains as proposed. 
12! A JOBS participant who is participating in on-the

job training funded by JOBS or JTPA or in nr!t !ll!t:J,lementatien 
cn« loses AFPC eligibility due to excess earned income or due 
to exceeding the limitations set forth in ARM 46.10.304 as tQ 
the number of hours of employment per month in the case of an 
unemployed parent may receive case management activities, 
supportive seryices and child care until the participant 
completes the training described in the on-the-iob contract. 
even if the time required to complete the training exceeds 90 
days after the date the participant's AFPG case is closed. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-706, 53-4-707 and 53-4-720 MCA 
53-4-703, 

46,10,843 FAIR HEARING PROCEDURE (1) A recipient 
appealing a eanet\ien 'l!nae na• l'!et\ been reeeh ee e~ the ee'A 
eiliat\ien preees9 preoided fer in ~~~ 46•19.941 participating 
in any work-related prQgram or actiyity under the JOBS program. 
including Qn-the-iob training • !lerlt l!vpelel!!efltoatien. and 
community work experience programs. is entitled to a fair 
hearing and appeal provided for in ARM 46.2.201 et seq. ~ith 
respect to the following issues: 

Subsections (1)(a) through (2) remain as proposed. 
13! A recipient who is dissatisfied with the decision of 

the fair hearing officer with regard to any of the matters set 
forth in subsections (1) Cbl through Cdl may appeal to the office 
of administrative law judges of the u.s. department of labor~. 
AS PROVIDED IN 45 CFR 251,5(b) THROUGH (g) AS AMENDED THROUGH 
JANUARY 23, 1991, WHICH THE DEPARTMENT HEREBY ADOPTS AND 
INCORPORATES BY REFERENCE. A COPY OF 45 CFR 251.5(b) THROUGH 
(g) AS AMENDED THROUGH JANUARY 23, 1991, MAY BE OBTAINED FROM 
THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES, 111 N. 
SANDERS, P.O. BOX 4210, HELENA, MT 59604-4210~ 

Subsection (3) (a) remains as proposed. 
Cbl An appeal under this subsection ehall be ~he reei~i 

ent'e euelvei~e remed1 in eases eeneerfltD9 metters eet f&rtft in 
~l!beeetiens Ill fbl threHgh fd) and shall be in liel! ef ADDITION 
TO the •reeeal ereeee• REMEDIES provided in ARM 4 6. 2. 211 and 
46.2.212. 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-706, 53-4-707 and 53-4-720 MCA 
53-4-703, 

4. The Department has thoroughly considered all commen
tary received: 

COMMENT: The Legislative Council noted that 53-2-202 was an 
incorrect authorizing statute. 
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RESPONSE: The Department agrees and has corrected the citation. 

COMMENT: It has been noted that Rule 46.10.843(3) (b), which 
provides that an appeal to the office of administrative law 
judges of the u.S. Department of Labor shall be the exclusive 
remedy of a recipient who is dissatisfied with the decision of 
the hearing officer regarding on-the-job working conditions. 
workers compensation coverage, or wages used to calculate the 
hours of participation required of persons .in Community Work 
Experience programs, is inconsistent with the intent of federal 
regulations at 45 CFR 251.5(b) that such appeals be in addition 
to any other rights of appeal which the recipient may already 
have. 

RESPONSE: The department has changed Rule 46.10.843(3) (b) to 
provide that an appeal to the U.S. Department of Labor will be 
in addition to (rather than in lieu of) the appeal process 
provided in ARM 46.2.211 and 46.2.212. 

COMMENT: Several comments were made expressing concern about 
the limited funding available for the JOB-UP track and the large 
number of referrals that will be made in each county. Concern 
was expressed that the participation requirement will be 40 
hours per week and will be limited to Community Work Experience, 
Job Search and basic education requirements. In addition, 
concern was expressed about the program's apparent inability to 
address participant's long term barriers to self sufficiency. 

RESPONSE: Beginning on October 1, 1994, federal regulation; 
will mandate separate participation requirements for AFDC
Unemployed Parent (UP) households. These requirements will 
require participation of at least, but not limited to, 16 hours 
per week for each UP household. The Department presented to the 
52nd Legislature a plan that would continue the current JOBS 
program for AFDC-Regular recipients with no cuts in services or 
funding. The legislature also granted permission to use AFDC 
benefit appropriations to fund a separate AFDC-UP track. The 
testimony presented td the legislature for the AFDC-UP track 
described an employment oriented approach - with emphasis on 
community work experience and job search. The department has 
received assurances from appropriate federal representations 
that the proposal is within federal regulations. 

The Department shares the concern that individuals wit~ 
significant barriers may need services beyond the basi~ 
components of community work experience, job search and basic 
education. AFDC-UP recipients who may be physically or mentallv 
incapacitated will be re-evaluated to determine if they should 
be receiving AFDC-Incapacitated Parent (IP) benefits rather than 
AFDC-UP. 
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The comments received that are aimed at the Project Work Program 
are out of the scope of this rule and, as such, are not being 
responded to. 

COHMENT: One commenter requested that the Department calculate 
the hours of participation in CommuHity Work Experience using 
the prevailing wage for the specific position rather than the 
federal minimum wage. 

RESPONSE: The federal regulations state that the maximum number 
of hours that an individual may participate in community work 
experience is found by dividing the grant by either the federal 
or state minimum wage, whichever is greater. In addition, the 
regulations indicate that after nine months, the calculation 
shall be made by using the higher of the federal or state 
minimum wage or the prevailing wage. It appears that the 
department would have the option of using the prevailing wage 
(assuming that it was higher than the minimum wage) during both 
time periods. The Department will continue to evaluate this 
suggestion and may alter this policy at a later date. 

COMMENT: Why has the Department deleted section (1) (a) of [Rule 
I] ARM 46.10. 411, which provided that AFDC recipients par
ticipating in JOBS would not be eligible for the transition
to-work allowance? 

RESPONSE: The Department has removed this restriction because 
it has determined it would be more equitable to make the 
transition-to-work allowance available to JOBS participants as 
well as to other AFDC recipients. 

5. 
1991. 

[Rule I] 46.10.411 will become effective october 1, 

Certified to the Secretary of State --------~J~u~ne~J~4L_ _____ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I and the 
amendment of Rule 46.11.101 
pertaining to the food stamp 
program and transfer of 
resources 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULE I AND THE AMENDMENT OF 
RULE 46.11.101 PERTAINING 
TO THE FOOD STAMP PROGRAM 
AND TRANSFER OF RESOURCES 

1. on May 16, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rule I and the amendment of Rule 46.11.101 pertain
ing to the food stamp program and transfer of resources at page 
654 of the 1991 Montana Administrative Register, issue number 
9. 

2. The Department has adopted the following rule as 
proposed with the following changes: 

iRYLE IJ 46.11.133 FOOD STAMPS. TRANSFER OF RESOURCES 
Subsections (1) through (6) (b) remain as proposed. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53 2 306 53-2-201 MCA 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.11.101 FOOD STAMP PROGRAM Subsection (1) remains as 
proposed. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53 2 306 53-2-201 MCA 

4. The Department has 
commentary received: 

thoroughly considered all 

COMMENT: The Legislative Council noted that 53-2-306 was an 
incorrect implementing authority. 

RESPONSE: The Department agrees and 

Dlrect 
tion 

Certified to the secretary of State ------~J~u~ne~l~3~-----· 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I, II and 
III and the amendment of 
Rule 46.12.501 pertaining to 
health plan premium payment 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I, II AND III AND THE 
AMENDMENT OF RULE 46.12.501 
PERTAINING TO ~ HEALTH 
PLAN PREMIUM PAYMENT 

1. On April 25, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules l, II and III and the amendment of Rule 
46. 12.501 pertaining to health plan premium payment at page 
505 of the 1991 Montana Administrative Register, issue number 
8. 

2. The Department has adopted the following Rules as 
proposed with the following changes: 

[RULE Il 46.12.3214 SReyP HEALTH PLAN PREMIUM PAYMENTS 
(1) ~Group health plan~ means any plan of, AN EMPLOYER 

or eePitribttted ANY PLAN to WHICH ey an employer CONTRIBUTES 
+including a self-insured plant to provide health careL 
+directly or otherwiset~ to the employer's employees, former 
employees, or the families of such employees or former 
employees. 

l.ll "INDIVIDUAL HEALTH PLAN" MEANS ANY PLAN TO PROVIDE 
HEALTH CARE TO AN INDIVIDUAL AND/OR HIS FAMILY WHICH IS NOT A 
PLAN OF THE INDIVIDUALS'S EMPLOYER OR TO WHICH THE INDIVID
UAL'S EMPLOYER CONTRIBUTES. 

(i!l) ~Cost effective~ means the amount paid for pre
miums, co-insurance, deductibles, and other cost sharing 
obligations under aN INDIVIDUAL OR group health plan ans fer 
PLUS THE additional DEPARTMENTAL administrative costs ~ 
!iwePI periea ef ~ime is likely to be less than the department 
ef seeial ar~a rehabilitatiePI ser7ieee would pay out for 
medicaid services for a medicaid recipient dttriPI~ tl\e sa
~. determined on an actuarial basis. 

(a) Cost effective criteria may include assessment of 
medical diagnoses and health risk assessment. 

(~!) Payment of INDIVIDUAL OR group health premiums is a 
medicaid benefit. 

(4-2) The department of 
services may pay premiums of aN 
plan which provides benefits not 
as it has determined that payment 
effective. 

social and rehabilitation 
INDIVIDUAL OR group health 

covered by medicaid as long 
of the premiums will be cost 

original subsection (5) remains as proposed but will be 
renumbered as subsection (6). 
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(a) Coinsurance and deductibles will not be paid for 
non-medicaid eligible persons who are covered by the ~ 
health plan. 

(b) Coinsurance and deductibles will not be paid for 
persons who are eligible for medicaid as COBRA continuation 
beneficiariesL AS DEFINED IN [RULE III]. 

Original subsection (6) remains as proposed but will be 
renumbered as subsection (7). 

(""!!) Payment of premiums may be in the form of direct 
payments to insurance companies or employ,ers offering the 
Ej·~ltf' health plan or direct reimbursement to the recipient or 
insured. 

(&.2.) Premiums for non-medicaid recipients may be paid 
only if it is a condition of the enrollee's eligibility in the 
'J~ health plan to enroll family members, and if premium 
payments are cost effective. 

(a) Ineligible family members may reside in a separate 
household. 

(910) Medicaid payment of ~ health plan premiums may 
begin as of the medicaid eligibility effective date for: 

(a) applicants who are already enrolled in a fJF&Hp 

health plan; and 
(b) applicants who have a waiting period before ~ 

health plan coverage begins. 
(i) Full medicaid coverage is available to applicants 

during the waiting period. 
(~11) G¥eu~Health plans are treated as a third party 

resource in accordance with ARM 46.12.304. 

AUTH: Sec. 53-2-201, 53 6 111 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53 6 103 and 53-6-131 MCA 

[RULE II] 46.12.3215 GHeYP HEALTH PLAN ENROLLMENT 
Subsections (1) through (1) (a) (ii) remain as proposed. 
(A) Individ\,tals ·wfie are \,tllable te enrell in the 'Jraup 

hett'i-th plan en their e .. ·n behalf (fer e~a111ple, ehildrel'\) are 
1'\et eenside!'ed "eli'j'ible ee enrall". MEDICAID BENEFITS OF 
PERSONS WHO ARE UNABLE TO ENROLL IN THE HEALTH PLAN ON THEIR 
OWN BEHALF (FOR EXAMPLE, CHILDREN) WILL NOT BE TERMINATED 
BECAUSE OF THE FAILURE OF SOME OTHER PERSON TO ENROLL THEM IN 
THE HEALTH PLAN. SUCH PERSONS ARE NOT CONSIDERED "ELIGIBLE TO 
EIIROLL. II 

Subsections (1) (b) and (1) (c) remain as proposed. 
ill ENROLLMENT IN AN INDIVIDUAL HEALTH PLAN IS NOT A 

CONDITION OF MEDICAID ELIGIBILITY REGARDLESS OF WHETHER IT 
WOULD BE COST EFFECTIVE. 

Original subsections (2) through (J) remain as proposed 
but will be renumbered as subsections (3) through (4). 

AUTH: Sec. 53-2-201, 53 6 111 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53 6 103 and 53-6-131 MCA 
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[RULE IIIJ 46.12.3216 COBBA CONTINUATION BENEFICIARIES. 
APPLICATION AND ELIGIBILITY FOR MEDICAID Subsections (1) 

through (2) remain as proposed. 
(a) weuld be elig-ible fer ,>,pee rela~ed er SGI relateel 

medieaid llP!der the eeverage ~reu~e lieted i" Am! 46.12.349~r 
ARM 46;li!,369l had +-hey net e~teeeded ~he irteeme er rese!H'ee 
standards fer tl'leee preg-rame, 

Original subsections (2)(b) through (2) (d) remain as 
proposed but will be renumbered as subsections (2) (a) through 
(2) (c). 

subsection (3) remains as proposed. 
(a) ARM 46.1~a394 eeneerning- third ~art~ liability; 
Original subsections (3) (b) through (3) (f) remain as 

proposed but will be renumbered as subsections (3) (a) through 
(3) (e), 

Subsection (4) remains as proposed. 

AUTH: 
IMP: 

sec. 53-2-201, 53 6 111 and 53-6-113 MCA 
sec. 53-6-101, 53 6 193 and 53-6-131 MCA 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.12.501 SERVICES PROVIDED Subsections (1) through (1) 
(cc) rema1n as proposed. 

Cddl pavment of premiums. co-insurance. deductibles and 
other cost sharing obligations under aN INDIVIDUAL OR 9!:Q!!Q 
health plan in accordance with the provisions of [RULE I]. 

AUTH: Sec, 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53 6 193 and 53-6-131 MCA 

4. We are changing the proposed rules in order to 
exercise the option allowed by federal law of paying premiums 
for cost effective individual health plans as well as group 
plans. Enrollment in an individual plan would not be a condi
tion of Medicaid eligibility, but payment of these premiums 
would provide for even larger cost savings to the Medicaid 
program. 

The need for minor changes in the proposed rules and amend
ments is recognized. For example, current wording of Rule II 
makes it appear that children are not eligible to enroll when 
it is really intended that children are not denied Medicaid 
benefits solely because a parent or guardian chooses not to 
enroll them in available health insurance. Also, several 
authorizing and implementing statutes were cited inap
propriately and have therefore been removed. 

According to recent correspondence clarifying section 4713 of 
OBRA 90, it is now evident that it is not necessary to meet 
eligibility requirements of either the SSI or AFDC program to 
qualify as a COBRA continuation beneficiary. For example, a 
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child must be deprived of the care and support of at least one 
parent in order to be eligible for AFDC, but a person does not 
have to show deprivation to qualify as a COBRA continuation 
beneficiary. Because of this Rule III section (2) (a) has been 
deleted. 

5. The Department has 
commentary received: 

thoroughly considered all 

COMMf;NT: [Rule II] (1) requires persons wh<;> are eligible to 
enroll in a cost-effective group health plan to do so in order 
to be eligible for Medicaid. Does this mean that a child will 
be ineligible for Medicaid if the child's parent is eligible 
to enroll in a cost-effective group health plan which would 
cover the child but the parent does not enroll in the plan? 

RESPONSE: No, a child will not be ineligible for Medicaid 
because of the failure of the child's parent or some other 
person to enroll in a cost-effective group health plan, if the 
parent or other person is eligible to enroll in the plan which 
would cover the child but the child is not able to enroll on 
his own behalf. We have added additional language to [Rule 
II](l)(a)(ii)(A), which addresses this issue, to clarify our 
policy of not penalizing a person who is unable to enroll on 
his own behalf for someone else's failure to enroll. 

Dlre 
ti 

Certified to the Secretary of State --------~J~un~e~l~3~----· 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 46.12.503 
and 46.12.505 pertaining to 
inpatient hospital 
reimbursement 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.503 AND 
46.12.505 PERTAINING TO 
INPATIENT HOSPITAL 
REIMBURSEMENT 

1. on May 16, 1991, the Department of social and Reha
bilitation Services published notice of the proposed amendment 
of Rules 46.12.503 and 46.12.505 pertaining to inpatient 
hospital reimbursement at page 671 of the 1991 Montana Admin
istrative Register, issue number 9. 

2. The Department has amended Rules 46.12.503 and 
46.12.505 as proposed. 

J. The Department has 
commentary received: 

thoroughly considered all 

COMMENT: This proposed rule will cost hospitals money due to 
the fact that our costs are increasing in the area of 6-8% 
annually regardless of our efforts to reduce them. A portion 
of this loss will be borne by private payors (cost shifting) 
which seems to be an inequitable taxing mechanism. Is this 
the long term answer? 

COMHEt;!I: The Montana Hospital Association (MHA) opposes the 
proposed rule freezing inpatient hospital payments. The 
proposed rule, while implementing the freeze called for by the 
Governor, does not consider the actual costs incurred by these 
hospitals. The Department has neither made findings to sup
port the rule nor defined efficiently and economically oper
ated hospitals. There is no basis under federal statute to 
adopt the rule proposed by the state. 

MHA formally requests that the Department provide copies of 
the assurances and supporting findings for the inpatient and 
outpatient hospital programs for State Fiscal Year 1992. 

The Department recently completed the budget neutral adjust
ment applicable to the first year of DRG reimbursement. 
According to the results of the study, the DRG payment rate 
was set at about 4 percent below the appropriate level. While 
the adjustment to the rate for the first year has been made, 
the effect of the error has carried forward to the recent rate 
years. Because the base price was too law the hospitals have 
already been subjected to a "rate freeze" for one year. 
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MHA urges the Department to provide an adjustment for infla
tion, equal to the medical marketbasket for the upcoming state 
fiscal year. In the alternative, the Department should cor
rect the cumulative impact of the budget neutral adjustment. 

RESPONSE: The budget neutral base year adjustment calcula
tion indicated that in the aggregate TEFRA cost reimbursement 
would have resulted in additional reimbursement of approxi
mately 4% over what was paid under the DRG system. However, 
there is no ongoing requirement that the state reimburse at 
this level, only that we do not exceed the 'amount that would 
have been paid under Medicare payment principles. 

Federal law does not require any particular percentage of the 
hospital provider population to be paid actual costs. A state 
Plan can meet these federal standards even though very few or 
none of the hospitals are reimbursed actual costs, because 
such costs may include unnecessary costs andjor the facility 
may not be efficiently and economically operated. 

The Department believes that payment rates are reasonable and 
adequate to meet the costs that must be incurred by effi
ciently and economically operated hospitals in providing 
services in conformity with applicable state and federal laws, 
regulations and quality and safety standards. 

The 1991 legislature authorized a Prospective Payment System 
study to be completed during state fiscal year 1992. The 
purpose of this study is to perform an overall review of 
Medicaid inpatient hospital reimbursement policies considering 
changes in health care patterns, Medicare program adjustments, 
the effectiveness of some policies and changes necessary to 
make the system more efficient for providers and Medicaid. 

Provider concerns will be considered as part of this reimbur
sement study. This study should provide long term direction 
regarding reimbursement of inpatient hospital services. 
Copies of FY 1992 assurances and findings will be forwarded to 
MHA when completed. 

4. These rules become effective July 1, 1991. 

D1rect 
tion 

Certified to the Secretary of State ------~J~u~n~e~l~4~-----· 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 46.12.508 
and 46.12.509 pertaining to 
outpatient hospital 
reimbursement 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.508 AND 
46.12.509 PERTAINING TO 
OUTPATIENT HOSPITAL 
REIMBURSEMENT 

TO: All Interested Persons 

1. on May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed amendment 
of Rules 46.12.508 and 46.12.509 pertaining to outpatient 
hospital reimbursement at page 669 of the 1991 Montana Admin
istrative Register, issue number 9. 

2. The Department has amended Rule 46. 12. 508 as 
proposed. 

3. The Department has amended the following Rule as 
proposed with the following changes: 

46.12.509 ALL HOSPITAL REIMBUBSSMENT. GENERAL 
Subsections (1) and (2) remain as proposed. 
~FOR EACH HOSPITAL WHICH IS NOT A SOLE COMMUNITY 

HOSPITAL, AS DEFINED IN ARM 46.12.503, Rfteimbursement ~fi 
~reoider ef e~tpatieftt hespital services for reasonable costs 
OF OUTPATIENT HOSPITAL SERVICES. other than the capital
related costs of such services. shall be limited to allowable 
costs. as determined in accordance with subsection r 2) . l~§_§. 
5.8% of such costs. 

subsections (3) through (7) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

4. The Department has 
commentary received: 

thoroughly considered all 

COMMENT: Section 4151(b) of the Omnibus Budget Reconciliation 
Act of 1990 exempts sole co~~m~unity hospitals from the 5. B% 
outpatient reduction. The department should recognize this 
exemption. 

RESPONSE: The department agrees and has amended the proposed 
rule to recognize exemption of sole community hospitals. 
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COMMENT: In its reasoning tor proposing the rules the depart
ment contends that Section 4401 of the Omnibus Budget Recon
ciliation Act (OBRA) of 1990 applies to Title XIX programs. 
According to the November 21, 1990 Commerce Clearing House 
Guide, number 636, Section 4401 pertains to reimbursement for 
prescription drugs. 

RESPONSE: The department agrees; the first notice for this 
rule incorrectly referenced Section 4401 of OBRA 1990. The 
correct reference is section 4151, Paymen~s for Outpatient 
Hospital Services. 

~~ Department staff provided a copy of correspondence 
from the HCFA Denver Regional Office which further explains 
the basis for this proposed rule. The letter reasons that if 
a state relies on Medicare reimbursement principles for out
patient hospital payments the changes in Medicare statutes 
automatically apply to Medicaid. HCFA further stated that 
formal instructions on this matter would be added to the 
Medicaid Manual. According to SRS staff no such instructions 
have been received. 

We believe the Denver Regional Office erroneously directed the 
state to reduce outpatient hospital payments. We recommend 
that the Department postpone adoption of this rule until clear 
instructions are received from HCFA. 

RESPONSE: As the commentor stated, the department has 
received written instructions from HCFA that Section 4151 
changes do apply to Montana Medicaid payments since we have 
selected to follow Medicare principles of reimbursement in our 
Medicaid state Plan. The commentor provides no documentation 
or references to support the belief that HCFA has "erroneously 
directed the state to reduce outpatient hospital payments." 

The department further believes that failure to implement this 
rule, while awaiting additional formal instructions from HCFA, 
could jeopardize the states ability to apply these rules in a 
timely manner and could result in being out of compliance with 
our State Plan. However, if the state proceeds with implemen
tation of the rule and subsequently is notified by HCFA that 
compliance was in error, the reduction could be rolled back 
without significant negative impact on the providers. 

COMMENT: If Medicare statutes in fact apply to Medicaid, the 
proposed rule exceeds the magnitude of the OBRA 1990 cuts. 
Spec if ica lly, congress exempted hospital designated as sole 
community providers. In ~ddition, Medicare blends rates for 
some outpatient services. These services will also be par
tially excluded from the reduction. SRS should amend the rule 
to more closely incorporate the Medicare program requirements. 
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RESPONSE: The department has reviewed Section 415l(b) of OBRA 
1990 and agrees that sole community hospitals should be exempt 
from this reduction. The rule has been amended to recognize 
this exemption. The department will review the "Medicare 
blend" issue prior to implementation and determine what impact 
it has, if any. 

COMMENT: SRS should specify the proposed rule applies to cost 
reporting periods beginning after the effective date of the 
rule. 

RESPONSE: The department intends to apply these rules to 
portions of cost reporting periods beginning July 1, 1991. 

COMMENT: we recommend that the state make one additional 
change to the outpatient hospital rule. ARM 46.12.507(2) 
excludes payment for cardiac rehabilitation services. This 
exclusion is arbitrary and capricious, and contrary to Federal 
regulations governing Medicaid services. 

RESPONSE: This comment is outside the scope of this proposed 
rule change. The department will, however, review this issue 
as part of the comprehensive hospital program study to be 
conducted during state fiscal year 1992. 

COMMENT: We do not believe that funding reasonable costs less 
5.8% is in keeping with the "spirit" of the Medicaid program. 
We believe providers should be entitled to a minimum of "reas
onable costs" for such services. 

RESPONSE: This rule will implement a OBRA 1990 provision 
which the department has been instructed by HCFA that we must 
apply and which was included in appropriation legislation 
during the 1991 session. In this case, the "spirit" of Medi
caid is being dictated by the federal government. If we 
receive instructions to the contrary from HCFA we will cer
tainly consider repealing this rule. 

5. These rules become effecti e July 1, 

D1rect 
tion 

Certified to the Secretary of State _________ J~u~n~e~1~3 ______ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.521, 46.12.522, 
46.12.802, 46.12.805, 
46.12.806, 46.12.2001, 
46.12.2002 and 46.12.2003 
and the repeal of Rules 
46.12.523 and 46.12.524 
pertaining to billing and 
reimbursement for physician 
services, durable medical 
equipment and podiatry 
services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.521, 46.12.522, 
46.12.802, 46.12.805, 
46.12.806, 46.12.2001, 
46.12.2002 AND 46.12.2003 
AND THE REPEAL OF RULES 
46.12.523 AND 46.12.524 
PERTAINING TO BILLING AND 
REIMBURSEMENT FOR PHYSICIAN 
SERVICES, DURABLE MEDICAL 
EQUIPMENT AND PODIATRY 
SERVICES 

1. on May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed amendment 
of Rules 46,12.521, 46.12.522, 46.12.802, 46.12.805, 
46.12.806, 46.12.2001, 46.12.2002 and 46.12.2003 and the 
repeal of Rules 46.12.523 and 46.12.524 pertaining to billing 
and reimbursement for physician services, durable medical 
equipment and podiatry services at page 716 of the 1991 
Montana Administrative Register, issue number 9. 

2. The Department has amended Rules 
46.12.522, 46.12.802, 46.12.805, 46.12.806, 
46.12.2002 and 46.12.2003 as proposed. 

46.12.521, 
46.12.2001, 

3. The Department has repealed Rules 46.12.523 and 
46.12.524 as proposed. 

4. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: The reduction in reimbursement of x-ray services 
through the implementation of modifier pricing based on the 
existing fee schedule will cause a reduction in Medicaid 
reimbursement for these services. 

RESPONSE: Through the rule change the Department is changing 
the reimbursement methodology for the procedures billed with 
modifiers from a percent of billed charges to a percent of the 
established fee schedule. 

The methodology for establishing a fee for procedures is 
defined in the state plan and is defined in this rule change. 
The Department has reviewed the reimbursement policies of 
other major insurers regarding payment of procedures billed 
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with modifiers. The change implemented by the Department is 
consistent with the general application of payment, which is a 
percent of the existing fee schedule. 

This rule change does not provide for any increases to the 
existing fee for service reimbursement schedule. This rule 
change does make payment more equitable because all providers 
are reimbursed based on the existing fee for service schedule. 

5. These rules become effective 
f\ 
l_ 

01rect 
tion 

Certified to the Secretary of State ______ J_u_n_e __ l_3 _________ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I, II and 
III and the amendment of 
Rules 46.12.571, 47.12.580, 
46.12.581, 46.12.582 and 
46.12.588 pertaining to 
licensed professional 
counselor services 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I, II AND III AND THE 
AMENDMENT OF RULES 
46.12.571, 46.12.580, 
46.12.581, 46.12.582 AND 
46.12.588 PERTAINING TO 
LICENSED PROFESSIONAL 
COUNSELOR.'SERV!CES 

1. on May 16, 1991, the Department of Social and Rehab
ilitation Services published notice of the proposed adoption 
of Rules I, II, and III and the amendment of Rules 46.12.571, 
46.12.580, 46.12.581, 46.12.582 and 46.12.588 pertaining to 
licensed professional counselor services at page 679 of the 
1991 Montana Administrative Register, issue number 9. 

2. The Department has adopted Rule (I] 46.12.620, 
LICENSED PROFESSIONAL COUNSELOR SERVICES, DEFINITION as propo
sed. 

3. The Department has adopted the following Rules as 
proposed with the following changes: 

LRULE Ill 46.12.622 LICENSED PROFESSIONAL COUNSELOR 
SERVICES. REQUIREMENTS Subsections (1) through (2) (a) 

remain as proposed. 
(b) group counseling; ftfld 
(c) family therapyTL 
lQl APPRAISALS; AND 
1gl CONSULTATION. 
Subsections (3) and (4) remain as proposed. 
(a) Gix (6) TWELVE li hours TOTAL may be used for 

APPRAISALS AND consul tat ion with family members or agencies 
involved with the care of the recipient. The six (6) TWELVE 
11. hours shall count against the time a\•ailable fer LIMITS oN 
testing and ON consultation by psychologists provided in ARM 
46.12.571 and 46.12.581 and consultation by licensed clinical 
social workers provided in ARM 46.12.588. 

lil TWO UNITS OF TIME MAY BE ALLOWED FOR INTERPRETATION, 
RECORD REV! EW, SCORING AND REPORT WRITING FOR EVERY UNIT OF 
TIME SPENT IN FACE-TO-FACE CONTACT WITH THE RECIPIENT FOR 
APPRAISAL. 

Subsections (b) and (c) remain as proposed, 

Subsections (5) through 7(c) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 
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[RULE IIIJ 46,12.624 LICENSED PROFESSIONAL COUNSELOR 
SERVICES. REIMBURSEMENT Subsections (1) through (3) (c) 

remain as proposed. 
l.!U $34.49 PER HOUR FOR APPRAISALS AND CONSULTATION, 

PAID AT THE RATE OF $8.62 PER FIFTEEN MINUTE UNIT. 

AUTH: Sec, 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.571 CLINIC SEBVICES. REQUIREMENTS subsections (1) 
through (9) (b) (ii) remain as proposed. 

(10) !le mere i!l'lel" ~Twelve (12) hours TOTAL per state 
fiscal year may be used for psychological testing of the 
recipient, and er consultation with family members or agencies 
involved with the care ot the recipient. The twelve (12) 
hours shall count against the time LIMITS ON a\•ailable al'l!i fer 
consultation by licensed clinical social workers provided in 
~ ARM 46.12.588 ++tfa+_._ ON APPRAISALS AND CONSULTATION BY 
licensed professional counselors provided for in rRULE II] and 
~ ON testing and consultation by psychologists provided ~ 
in ARM 46.12.581t+tfet. 

Subsections (10) (a) through (13) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46,12.580 PS¥CIJ9p9S!€Afo SERVICES LICENSED CLINICAL 
~P~S~Y~C~H~O~L~O~G~I~S~T~S~~S~E~R~V~I·C~E~S~.--~o~Euf~I~N~I~T~IuO~N Subsection (1) 

remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46, 12. 581 PSYCJ!9p9SIC.\fo Slffi'liCES LICENSED CLINICAL 
PSYCHOLOGISTS SERVICES. REQUIREMENTS Subsections (1) through 
(4) remain as proposed. 

(a) Twelve (12) hours TOTAL may be used for psychologi
cal testing of the recipient, and er consultation with family 
members or agencies involved with the care of the recipient. 
The twelve (12) hours shall count against the TIME LIMITS ON 
PSYCHOLOGICAL TESTING AND CONSULTATION CONDUCTED AS clinic 
services time limitatiens provided ~ in ARM 46.12.571~ttet 
afld------by tfie time limitatiens ef ON CONSULTATION BY licensed 
clinical social workers provided ~ in ARM 46.12.588f4tffttL 
and the time limitatiens ef ON APPRAISALS AND CONSULTATION BY 
licensed professional counselors provided in [RUL~. 
Consultations with agencies may be conducted via the 
telephone. 

subsections (4) (b) through (7) (c) remain as proposed. 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.582 PSYCI!QLQGICAL 6ERVIOE6 LICENSED CLINICAL 
£P~S~Y~C~H~O~L~O~G~I~S~T~S~~S~E~R~V~I~C~E~S~.~R~E~I~M~B~UR~~S~E~M~E~N~T Subsections (1) 

through (4) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.~5£8£8 ____ -±L~I~C~E~N~S~E~D~~C~L~I~N~I~C~A~L~~S~O~C=I~A~L~·--W~O~R~Kll-~S~E~RlV~I~C~E~S~. 
REQUIREMENTS Subsections ( 1) through ( 4) remain 

proposed. 
as 

(a) Six (6) hours may be used for consultation with 
family members or agencies involved with the care of the 
recipient. The six (6) hours shall count against the time 
available fo~ LIMITS ON PSYCHOLOGICAL testing and consul
tation by psychologists provided ~ in ARM 46.12. 57lfl-9+ and 
46.12.5Bl++tfa+ and ON APPRAISALS AND consultation by licensed 
professional counselors provided in fRULE II]. Consultation 
with agencies may be conducted via the telephone. 

Subsections (4) (b) through (7) (c) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

4. The Department has 
commentary received: 

thoroughly considered all 

COMMENT: There should be a distinction between the services 
billed by licensed professional counselors and licensed clini
cal social workers. This distinction should allow interested 
parties to determine if a significant jump in Medicaid pay
ments is caused by services rendered by ·;licensed clinical 
psychologists, licensed clinical social workers or licensed 
professional counselors. 

RESPONSE: The department will track service provided by these 
three provider groups in a manner that will facilitate deter
mining the impact of each provider group's services on the 
Medicaid budget. 

COMMENT: Licensed clinical psychologists and licensed clini
cal social workers must bill Medicare first for recipients who 
are eligible for both programs. How will this be handled with 
licensed professional counselors? 

RESPONSE: We understand that licensed professional counselors 
are not currently eligible for Medicare reimbursement. There
fore they will not be required to bill Medicare for services 
provided to recipients eligible for both programs. 

COMMENT: In rule II, paragraph (4) and (4) (a), and the 
proposed amendment to rule 46.12.581, paragraph (4) (a) appear 
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to allow licensed professional counselors to provide psycholo
gical services and psychological testing. Under the licensure 
law for licensed psychologists, the use of such terms as 
psychologists, psychological, etc. is limited to licensed 
clinical psychologists. 

RESPONSE: In response to the comment made at the public 
hearing the reference to psychological services and psycho
logical testing in rule II, paragraph (4) and (4) (a), and the 
proposed amendment to rule 46. 12.581, paragraph ( 4) (a) are 
included in this MAR notice because the 22 hour limit and the 
6 hour sub-limit on consultation apply to services provided by 
licensed clinical psychologists, licensed clinical social 
workers and licensed professional counselors. ARM 46.12. 581 
does not authorize Medicaid payment to licensed professional 
counselors for psychologists• services specified in Title 37, 
Chapter 17, MCA. The department is changing the titles of ARM 
46.12.580, 46.12.581 and 46.12.582 to clarify that these rules 
address services provided by licensed clinical psychologists. 

COMMENT: You have left out of Rule II appraisal or testing 
services that licensed professional counselors can provide. 
These services were authorized by House Bill 571, passed by 
the 49th legislature. 

RESPONSE: The department will modify Rules II and III to ad
dress Medicaid coverage of and reimbursement of appraisals 
done by licensed professional counselors as provided for in 
37-23-102 (3) (b). 

COMMENT: Not all licensed professional counselors can ethic
ally provide appraisals nor can all psychologists do testing 
because of lack of training. 

RESPQ~SE: The department considers this an issue between the 
practitioners and their respective licensing boards. We 
cannot assure the qualifications of individual practitioners 
other than assuring that they are currently licensed at the 
time of their enrollment and periodically there after. 

COMMENT: We request that appraisals by licensed professional 
counselors not be counted against the hours available for 
psychological evaluations. It is important that the hours be 
preserved for patients who may require psychological evalua
tions. 

RESPONSE: The legislature in enacting SB 306 provided for the 
inclusion of licensed professional counselors as providers. 
Appraisals by licensed professional counsellors and testing by 
psychologists appear to be very similar mental health ser
vices. The legislature, however, through HB 2 directed the 
Medicaid program not to expand the amount, duration and scope 
of covered services. Consequently, the time available for 
mental health related services per client cannot be increased. 
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The Department believes that appraisals performed by licensed 
professional counsellors should count against the twelve hour 
limitation. 

Director, Social 
tion·Services 

and Rehabilita-

Certified to the Secretary of State ~~---- June 1!_ -·--- 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 46.12.575 
and 46.12.577 pertaining to 
family planning services 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.575 AND 
46.12.577 PERTAINING TO 
FAMILY PLANNING SERVICES 

TO: All Interested Persons 

1. On May 16, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.12.575 and 46.12.577 pertaining to 
family planning services at page 689 of the 1991 Montilna 
Administrative Register, issue number 9. 

2. The Department has amended Rules 46.12.575 and 
46.12.577 as proposed. 

3. No written comments or test~mony were 

t I I C' 

D1recto 
tion 

received. 
i ) 

\_t-\_,~ 'I' "- ~ 
and Rehabil)ta-

Certified to the Secretary of State ----~Jtiu~n~e~J~3 __________ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.590, 46.12.591 and 
46.12.599 pertaining to 
inpatient psychiatric 
services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.590, 46.12.591 
AND 46.12.599 PERTAINING TO 
INPATIENT PSYCHIATRIC 
SERVICES 

1. On May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed amendment 
of Rules 46.12.590, 46.12.591 and 46.12.599 pertaining to 
inpatient psychiatric services at page 673 of the 1991 Montana 
Administrative Register, issue number 9. 

2. The Department has amended 
46.12.591 and 46.12.599 as proposed. 

Rules 46.12.590, 

3. No written comments or testimony were received. 

4. These rules become effect've July 1, 1991. 

[.~-
and Rehabil ita-

certified to the Secretary of state --------~J~u~n~e~l~3 ______ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.12.702 
pertaining to drug rebates 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.702 PERTAINING 
TO DRUG REBATES 

' 
1. on May 16, 1991, the Department of social and 

Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12.702 pertaining to drug rebates at page 
677 of the 1991 Montana Administrative Register, issue number 
9. 

2. The Department has amended Rule 46. 12.702 as 
proposed. 

3. No written comments or tes, imony were received. 

01rec 
tio 

Certified to the Secretary of State 

t·lontanCl ,'\dministrati vc Register 

--------~J~un~e~1~3 _____ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.12.1025 
pertaining to ambulance 
services, reimbursement 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.1025 PERTAINING 
TO AMBULANCE SERVICES, 
REIMBURSEMENT 

TO: All Interested Persons 

1. on May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed amendment 
of Rule 46.12,1025 pertaining to ambulance services, reim
bursement at page 699 of the 1991 Montana Administr~tive 

Register, issue number 9. 

2. The Department has amended Rule 46.12.1025 as 
proposed. 

3 . The Department 
commentary received: 

has thoroughly considered all 

COMMENT: One comment noted that averaging all charges sub
mitted would include services with both paid and volunteer 
staff. This may not reflect a true picture of the costs 
involved in providing ambulance services by those with fu 11 
time paid staff, 

RESPONSE: The Department has elected to establish a state 
wide average fee to minimize the administrative burden on the 
providers and the department and to maximize the incentive to 
provide services at the lowest cost. 

The use of volunteer or donated services range from completely 
volunteer to minimal donated services. Determining the extent 
of volunteer services could be a difficult if not impossible 
task. Because of the variability of the use of volunteer time 
and services, reflecting the true cost of these services would 
require individual rates to reflect the use of volunteer staff 
or other donated or free services based on the submission and 
review of cost information from providers. This method does 
not provide an incentive to maintain volunteer servic~s or to 
control costs. The use of a state wide ave~age fe0 will 
provide the incentive to minimize costs and cost growth while 
reimbursing all providers on an equal basis. The Department 
feels that this method provides for equitable reimbursement 
for all providers and minimizes the administrative burden on 
the providers and the Department. 

4. This rule becomes effective July 1, 1991. 
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Certified to the Secretary of State --------~J~u~n~e-1~3~----' 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STA'£E OF MONTANA 

In the matter of the 
adoption of Rules I, II, III 
and IV pertaining to 
federally qualified health 
centers 

NOTICE OF THE ADOPTION OF 
RULES I, II, III AND IV 
PERTAINING TO FEDERALLY 
QUALIFIED HEALTH CENTERS 

TO: All Interested Persons 

1. On May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed adoption 
of Rules I, II, III and IV pertaining to federally qualified 
health centers at page 733 of the 1991 Montana Administrative 
Register, issue number 9. 

2. The Department has adopted (RULE II] 46.12.1703, 
FEDERALLY QUALIFIED HEALTH CENTERS, REQUIREMENTS; [RULE III) 
46.12.1705, FEDERALLY QUALIFIED HEALTH CENTERS, RECORD KEEPING 
AND REPORTS; and [RULE IV] 46.12.1707, FEDERALLY QUALIFIED 
HEALTH CENTERS, REIMBURSEMENT as proposed. 

3. The Department has adopted the following Rule as 
proposed with the following changes: 

[RULE Il 46.12.1701 FEDERALLY QUALIFIED H_EALT.fL£P:!'tEBJ?.L 
DEFINITIONS Subsections (1) through (1) (c) remain ns 

proposed. 
l_<ll "VISIT" MEANS A FACE TO FACE ENCOUNTER, FOR THE 

PURPOSE OF PROVIDING FQHC SERVICES, BETWEEN A MEDICAID 
RECIPIENT AND A HEALTH CARE PROFESSIONAL PROVIDING FQHC 
SERVICES ON BEHALF OF THE FQHC. ENCOUNTERS WITH MORE THAN ONE 
SUCH HEALTH CARE PROFESSIONAL, AND MULTIPLE ENCOUNTERS WITH 
THE SAME HEALTH CARE PROFESSIONAL, ON THE SAME DAY AND AT A 
SINGLE LOCATION CONSTITUTE A SINGLE VISIT, EXCEPT WHEN THE 
RECIPIENT, SUBSEQUENT TO THE FIRST VISIT, SUFFERS ILLNESS OR 
INJURY REQUIRING ADDITIONAL DIAGNOSIS OR TREATMENT. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

3. The Department has thoroughly considered all 
commentary received: 

COMMENT: The rule provides that interim payment rates will be 
based upon estimated costs and "visits," but "visits" are not 
defined. 

RESPONSE: The department has included a definition of "visit" 
in the final rule. 
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D1recto 
tion 

1991. 

{tt~·vvl---l 
and Rehab1l1ta-

Certified to the Secretary of State ------~·~l·~·n~e~l~3-------• 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.2011 and 46.12.2013 
pertaining to nurse 
specialist non-covered 
services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT Of 
RULES 46.12.2011 AND 
46.12.2013 PERTAINING TO 
NURSE SPECIALIST NON
COVERED SERVICES 

1. On May 16, 1991, the Department of Social and Rehab
ilitation Services published notice of the proposed amendment 
of Rules 46.12.2011 and 46.12.2013 pertaining to nurse specia
list non-covered services at page 665 of the 1991 Montana 
Administrative Register, issue number 9. 

2. The Department has amended Rules 46.12.2011 ~nd 
46.12.2013 as proposed. 

3. No written comments or te timony were receive~. 

D1rec 
tio 

Certified to the secretary of State June 13 ' 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I and II 
pertaining to conditional 
medical assistance 

NOTICE OF THE ADOPTION OF 
RULES I AND II PERTAINING 
TO CONDITIONAL MEDICAL 
ASSISTANCE 

TO: All Interested Persons 

1. On May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed adoption 
of Rules I and II pertaining to conditional medical assistance 
at page 683 of the 1991 Montana Administrative Register, issue 
number 9. 

2. The Department has adopted Rules [RULE I] 
46.12. 3210, CONDITIONAL MEDICAL ASSISTANCE, DEFINITIONS and 
[RULE II J 4 6. 12. 3 211, CONDITIONAL MEDICAL ASSISTANCE, ELIGI
BILITY as proposed. 

3. No written comments or test'mony were received. 

D1rect 
tion 

Certified to the Secretary of state --------~J~u~ne~l~3~----· 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.3401 and 46.12.3801 
pertaining to non-institu
tionalized medical 
assistance for children 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.3401 AND 
46.12.3801 PERTAINING TO 
NON-INSTITUTIONALIZED 
MEDICAL ASSISTANCE FOR 
CHILDREN 

TO: All Interested Persons 

1. on May 16, 1991, the Departrrentof Social and Rehabili
tation services published notice of the proposed amendment of 
Rules 46.12.3401 and 46.12.3801 pertaining to non-institu
tionalized medical assistance for children at page 661 of the 
1991 Montana Administrative Register, issue number 9. 

2. The Department has amended the following Rules as 
proposed with the following changes: 

46.12.3401 GROUPS COVERED. NON-INSTITUTIONALIZED AFDC
RELATED FAMILIES AND CHILDREN Subsections ( 1) through 

(g) (i) remain as proposed. 
(ii) NEWBORN CHILDREN ARE CONTINUOUSLY ELIGIBLE THROUGH 

THE MONTH OF THEIR FIRST BIRTHDAY, PROVIDED THEY CONTINUE TO 
RESIDE WITH THEIR MOTHER AND SHE WOULD CONTINUE ELIGIBLE FOR 
ASSISTANCE IF SHE WERE STILL PREGNANT. 

Subsections (h) through (4) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

46.12.3801 INDIVIDUALS COVERED. NON-INSTITUTIONALIZED 
MEDICALLY NEEDY Subsection (1) through (1) (b) remain as 

proposed. 
(c) earet>alter- relat>h·es as defined: in ARM 46.10.302, f! 

child born on or after October 1. 1983, through the month of 
their ~ 12TH birthday whose family income and resources meet 
the requirements listed in ARM 46,12.3803 and 46.12.3805; 

subsections (1) (d) through (3) (b) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

3. The Department has thoroughly considered all 
commentary received: 

COMMENT: It has been noted that the OBRA 90 regulations 
require an upper age limit of 19 be imposed for the qualified 
children (our Ribicoff children). 
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RESPONSE: The department has changed the amendment to reflect 
the upper age limit of 19. 

COMMENT: Comments were received from individuals expressing 
concern that the caretaker relative would no longer be 
eligible to be included under the non-institutionalized medi
cally needy program. 

RESPONSE: The Montana Legislature debated this issue and 
determined in House Bill 2 that the needs.' of the caretaker 
relative would no longer be included. This rule complies with 
that mandate. 

COMMENT: If the caretaker relative had a large medical 
expense and applied for emergency Aid to Families with Depen
dent Children would this not cost the state more than if the 
needs of the caretaker relative were still included in the 
medically needy program. 

RESPONSE: The Federal Government does pay 50 percent of the 
Emergency Aid to Families with Dependent Children's cost as 
compared to 71.71 percent of Medicaid expenses. However the 
emergency assistance may only be received one time during a 12 
month period by the recipient. 

COMMENT: If a newborn child lives with hisjher mother for 
only one month and then lives with his/her father can the 
child continue to receive Medicaid. 

RESPONSE: If it is anticipated that the infant will be gone 
from the Mother's care for a short duration of under 90 days, 
the infant may continue on the Mother's Medicaid. If it is 
not anticipated that the child will be returning to his/her 
mother's care within the 90 days, a new appli'cation would have 
to be made and a new determination of eligibility made based 
on the father's situation. If the infant later returns to 
hisjher mother's care, a new application and determination of 
eligibility would have to be made. 

COMMENT: When a child turns age 19 what happens to his/her 
medical needs. 

RESPONSE: When a child turns age 19, hejshe is no longer 
eligible for Medicaid under Aid to Families with Dependent 
Children. The individual could apply for medical assistance 
under an adult category of disability/blindness. 

COMMENT: comments were received from several people as to 
whether or not the Legislature looked at the cost effective
ness of removing the caretaker relative's needs. 

Hontu.na ;\dministra.tive Register 12-6/27/91 



-1048-

RESPONSE: The Legislature did consider the cost effectiveness 
of the removal of caretaker relatives. 

COMMENT: A comment was made in regards to this Department's 
support of a "National Health Plan". 

RESPONSE: 
initiative 
anans. 

This Department would support 
that would further medical care 

any reilsonahle 
for needy Mont-

COMMWI: A concern was expressed as to the lack of data in 
regards to the actual number of people that would be affected 
by the removal of the caretaker relative. 

RESPONSE: This Department is aware of the lack of dilta under 
the present system. This should be improved under the new 
computer system that is currently being installed. 

COMMENT: It has been noted that OBRA 90 requires continuous 
eligibility for newborn children through the month of their 
first birthday, provided they continue to reside with their 
mother and she would continue to be eligible for assistance if 
she were still pregnant. 

RESPONSE: The department has recently received clarification 
of the federal policy pertaining to continuous eligibility for 
newborns and has changed Rule 46.12.3401(1) (g) to provide for 
continuous eligibility for newborns. 

Directo 
tion 

Certified to the Secretary of State ------~J~un~e~l~3 _______ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment Rules 46.12.3601 
and 46.12.3603 pertaining to 
medicaid for disabled 
widows/widowers 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.3601 AND 
46.12.3603 PERTAINING TO 
MEDICAID FOR DISABLED 
WIDOWS/WIDOWERS 

1. On May 16, 1991, the Department oi social and Reha
bilitation Services published notice of the proposed amendment 
of Rules 46.12.3601 and 46.12.3603 pertaining to medicaid for 
disabled widows/widowers at page 692 of the 1991 Montana 
Administrative Register, issue number 9. 

2. The Department has amended Rules 46.12.3601 and 
46.12.3603 as proposed. 

3. No written comments or testimony were received. 

D~rect 
tion 

Certified to the Secretary of State ------~J~u~ne~l~3~------' 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.12.3803 
pertaining to medically 
needy income standards 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3803 PERTAINING 
TO MEDICALLY NEEDY INCOME 
STANDARDS 

TO: All Interested Persons 

1. On May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed amendment 
of Rule 46.12.3803 pertaining to medically needy income 
standards at page 667 of the 1991 Montana Administrative 
Register, issue number 9. 

2. The Department has amended the following rules as 
proposed with the following changes: 

46.12.3803 MEDICALLY NEEDY INCOME STANDARDS 
Subsections (1) through (3) (a) remain as proposed. 
(b) Institutionalized recipients must also meet the 

income criteria of ARM 46.12.4008. 

family Size 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

MEDICALLY NEEDY INCOME LEVELS 
FOR SSI and AFDC-RELATED INDIVIDUALS 

AND FAMILIES 

One Month <p,.e l!sfi"R 
Net Income Ne" Ifleelfte 

Level beYe± 
$oHHt 3-% 407 $ 888 
~ lll &00 
~ ill 8-4-6 
~ 469 8"W 
s-~ 548 ~ 
!;9-4- 627 l-;--Hl-1> 
~~ 706 ~ 
+4-4- ll.2. ~ 
~ MQ ~ 
8-H 835 ~ 
~ ti§ ~ 
~ llil ~ 
~ .2l.i ~ 
9"W 22Q ~ 
9-M 975 l-;--9-% 
~ 997 ~ 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-131 MCA 

'l'R!"ee He fitch 
!let Ifleelfte 

be•rel 
$ 1,288 

-1--;-i!-00 
~ 
~ 
~ 
~ 
q.w-:t-
~-2--H 
~-3-48 

~;; 

~33 
~~8 

~H 
~~ 

~ 
,.~ .. 
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3. This change to the final rule is necessary because 
further clarification of the federal regulations pertaining to 
the calculation of the medically needy standard provides that 
since the Aid to Families with Dependent Children's standard 
is being increased July 1, 1991, the standards for the 
medically needy program will also be increased. 

4. No written comments or t stimony were received. 

D1re 
ti 

Certified to the Secretary of State _________ J_u_n_e __ 1_3 ______ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I, II and 
III pertaining to medicaid 
for qualified disabled 
working individuals 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I, II AND III 
PERTAINING TO MEDICAID FOR 
QUALIFIED DISABLED WORKING 
INDIVIDUALS 

1. On May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed adoption 
of Rules I, II and III pertaining to medicaid for qualified 
disabled working individuals at page 686 of the 1991 Montana 
Administrative Register, issue number 9. 

2. The Department has adopted (RULE I] 46.12.4201, 
QUALIFIED DISABLED WORKING INDIVIDUALS, APPLICATION AND ELIGI
BILITY FOR MEDICAID; (RULE II] 46.12.4202, QUALIFIED DISABLED 
WORKING INDIVIDUALS, EFFECTIVE DATE OF ELIGIBILITY; and [RULE 
III] 46.12.4203, QUALIFIED DISABLED WORKING INDIVIDUALS, 
MEDICAID BENEFITS as proposed. 

3. No written comments or testimony were received. 

Certified to the Secretary of State ------~~~~------• 1991. 

12-6/27/91 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.25.101, 46.25.724, 
46.25.731, 46.25.742, 
46.25.751 and 46.25.752 
pertaining to general relief 
assistance and general 
relief medical assistance 

NOTICE OF THE AMENDMENT OF 
RULES 46.25.101, 46.25.724, 
46.25.731, 46.25.742, 
46.25.751 AND 46.25.752 
PERTAINING TO GENERAL 
RELIEF ASSISTANCE AND 
GENERAL RELIEF MEDICAL 
ASSISTANC!! 

TO: All Interested Persons 

1. on May 16, 1991, the Department of Social and Rehab
ilitation Services published notice of the proposed amendment 
of Rules 46.25.101, 46.25.724, 46.25.731, 46.25.742, 46.25.751 
and 46.25.752 pertaining to general relief assistance and 
general relief medical assistance at page 701 of the 1991 
Montana Administrative Register, issue number 9. 

2. The Department has amended Rules 46.25.731, 
46.25.742, 46.25.751 and 46.25.752 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.25.101 DEFINITIONS 
following definitions apply: 
remain as proposed. 

For purposes of this chapter, the 
Subsections (1) through (42) (c) 

(-49.1]_) "Serious medical condition" means a mental or 
physical condition that causes a serious health risk to a 
person and for which treatment is medically necessary. Diag
nosis and determination of necessary treatment must be made by 
a licensed medical practitioner for physical conditions. and 
by a licensed MEDICAL PRACTITIONER. psychiatrist. psycholo
gist, social worker or chemical dependency counselor for 
emotional and mental conditions., ana ~The department may 
confirm ~ the diagnosis through e*~e~~ meaiea± a departmental 
review. Necessary treatment includes ~renatal essential 
medical care and st:teh ethel" eleeti we treatments as are <je
te~minea other services that the department determines by 
ee~artment rule to be medically necessary. A serious medical 
condition is limited to chronic illness, an acute medical 
need. or a medical condition that reguires services in order 
for a person to obtain or retain employment. 

Subsections (44) through (51) remain as proposed. 

AUTH: Sec. 53-2-803, 53-3-114 MCA 
IMP: Sec. 53-2-201, 53-J-109, as amended by liB 927, 

53-3-205 and 53-3-206 MCA 
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46.25.724 DETERMINATION OF INFIRM!~¥ UNEMPLOYABILITX 
Subsections (1) through (l)(c) remain as proposed. 
(2) The dia~f'lesis DETERMINATION of -i-nfil"lllity l,!H= 

employability is subject to ~retessional mediea± £g~artm~!El 
review. 

subsections(3)through (4) remain as proposed. 

AUTH: Sec. 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-2-201, 53-3-109, as amended by HB 92"1, 

53-3-205 and 53-3-206 MCA 

4. The Department has thoroughly considered all commen
tary received: 

COMMENT: Rule 46.25.101(43) as amended states that a serious 
medical condition which is mental or emotional rather than 
physical must be diagnosed by a licensed psychiatrist, 
psychologist, social worker or chemical dependency counselor. 
Does this mean the Department will not accept the diagnosis of 
a medical practitioner for a mental or emotional condition? 

RESPONSE: No. The intent is that a serious medical condition 
which is mental or emotional can be diagnosed by a 1 icensed 
psychiatrist, psychologist, social worker or chemical depen
dency counselor as well as by a licensed medical practitioner. 
We are changing the wording of section (43) to make this 
clear. 

COMMENT: Three persons had comments concerning the def ini
tions of acute medical need and chronic illness contained in 
ARM 46.25. 101. Their concern regards the acute mc.dica 1 need 
definition that limits the medical condition to a duration of 
less than 12 months while the chronic illness definition 
states that the medical condition must last longer than 12 
months. The respondents felt that there exists a potential 
group of clients who have medical conditions which are ex
pected to last longer than 12 months (diabetes for example, or 
asthma) yet these medical conditions do not always meet the 
added requirement under the chronic illness definition that 
the condition meet SSA criteria. The respondents felt that 
this group's probable medical conditions would not be covered 
because they are not specifically addressed in the acute 
medical need or chronic illness definition. Thc.y asked 
whether these conditions are considered serious medical condi
tions and will be treated as medically necessary in the sa~.:. 
manner as acute medical need and chronic illness. 

RESPONSE: The Department has no intention of denying ser
vices to any person eligible for General Relief Medical (GR}l) . 
Those with the types of illnesses mentioned above wi 11 be 
treated as acute medical needs under GRT-1. Their concl it ions 
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fall under the definition of "serious medical condition" [ARM 
46.25.101 (43)], Under that definition, any condition which 
causes a serious health risk to a person and for which treat
ment is medically necessary, will be given. This is also 
covered in 46.25. 752 where medically necessary services are 
defined as those which require immediate medical attention to 
alleviate a serious health risk. The GRA/GRM Policy Manual 
will also be revised to reflect that such group's medical 
conditions are covered under acute care coverage. 

COMMENT: one person commented that the term "unemployable" 
was not previously defined in rule and asked whether the 
definition of "unemployable" contained in ARM 46.25.101 is 
necessary. 

RESPONSE: The 51st Legislature deleted references to "infirm
ity" under the revision of the General Relief Laws. The term 
"Unemployable" replaced infirmity. The Administrative Rules 
are now being changed to reflect this. This definition of 
"Unemployable" now coincides with 53-J-109 and 53-3-215, MCA. 

COMMENT: ARM 46.25.724(2) as amended states that a diagnosis 
of unemployability is subject to departmental review. One 
person commented on the authority of the Department to reverse 
a determination of unemployability. 

RESPONSE: The Department has the authority to review determi
nations as part of its general authority to administer the 
General Relief Program. The Department has the responsibility 
to review all determinations (fi\lVOrable or unfavorable to a 
client) to insure that the assessments are consistent with all 
General Relief statutes. If the Department questions a deter
mination of unemployability by a vocational Specialist, a 
second opinion will be sought. We have ·,changed the word 
"diagnosis" in section (2) to "determination" to reflect the 
fact that unemployability is now determined by a vocational 
specialist rather than diagnosed by a medical practitioner, in 
accordance with 53-3-109, MCA, as amended by the 52nd Legisla
ture. 

COMMENT: The Missoula PWP/UP Task Force submitted written 
comments on the focus of the PWP/UP Program. Comments were: 

1. Changes in Project work are inconsistent with statu
tory requirements, and do not reflect legislative 
intent in the 1991 session. 

2. Changes will grossly disserve clients. 

3. Changes will be financially short-sighted from the 
SRS perspective. 

Montana Administrative Register 12-6/27/91 
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RESPONSE: The remarks made in this written communication 
focused on Administrative Rules we are not amending. The 
above comments refer to fiscal reductions in provider con
tracts for PWP due to the reductions in the number of GRA/PWP 
clients being served. The Project Work Program has not 
changed. Therefore, these comments had no relevancy on the 
particular Administrative Rules presently beinq changed. 

~~~: Montana Legal Services has commented that the defin
ition of "chronic illness" in ARM 46.25.101, which trilcks the> 
social security definition of disability, is too narrow. 

RESPONSE: The definition of "chronic illness" is taken from 
53-3-109(4), MCA, as amended by the 52nd Legislature in Senate 
Bill 269. The Department does not have the authority to 
change the Legislature's definition of that term. 

COMMENT: Montana Legal Services comments that implementation 
of a managed care system or other restrictions on availability 
of medical services may result in denial of necessary medical 
care to some individuals. 

RESPONSE: The proposed amendments to the rules pertaining to 
General Relief Assistance do not address the issue of managed 
care except at ARM 46.25.101(31), which defines "managed c<>re 
system." To the extent that managed care systems or other 
possible restrictions on medical services are addressed by 
these rules, the Department is merely implementing ch<1nges 
made by the 52nd Legislature in House Bill 927, Senate Bill 
269 and Senate Bill 391. The Department is charged ~;ith 
adopting rules which are consistent with statutes as amended 
by the Legislature. 

5. These rules become ' 

effectir /jj~ li l_{f..,+d. !\:._':::::__ 

=o~l-r_e_c_t,-/1-""r"", Social and Rehabiliti'l
tio Services 

Certified to the Secretary of State ~~..J uwn_,e'----'1"'4'------ , 1 9 9 1 • 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 46.25.727 
and 46.25.744 pertaining to 
general relief assistance 
and general relief medical 
income standards 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.25.727 AND 
46.25.744 PERTAINING TO 
GENERAL RELIEF ASSISTANCE 
AND GENERAL RELIEF MEDICAL 
INCOME STANDARDS 

1. On May 16, 1991, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.25.727 and 46.25.744 pertaining to 
general relief assistance and general relief medical income 
standards at page 663 of the 1991 Montana Administrative 
Register, issue number 9. 

2. The Department has amended the following rules as 
proposed with the following changes: 

46.25.727 MONTHLY INCOME 
GENERAL RELIEF ASSISTANCE 

proposed. 

ANQ RESOURCE STANDARD FOR 
Subsection (1) remains as 

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53 2 295 53-3-205 and 53 2 296 53-3-206 MCA 

46.25.744 INCOME FOR GENERAL RELIEF MEDICAL Subsections 
(1) through (5) remain as proposed. 

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53 2 295 53-3-205 and 53 2 296 53-3-206 MCA 

3. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: The Legislative Council has noted that the imple
menting authorities for both rules are incorrect. 

RESPONSE: The Department agrees and has corrected the author
ities. 

D~rect r, 
tion Services 

Certified to the Secretary of State --------~J~u~ne~1~3~----· 1991. 
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VOLUME NO. 44 OPINION NO. 10 

APPROPRIATIONS Private organizations not under government 
control; 
COUNTIES - Search and rescue units; contracts with private 
organizations; 
COUNTY GOVERNMENT - Search and rescue units; contracts with 
private organizations; 
LOCAL GOVERNMENT - Search and rescue units; contracts with 
private organizations; 
PUBLIC FUNDS - Search and rescue units; 
SHERIFFS - Control over search and rescue units; 
MONTANA CODE ANNOTATED Sections 7-7-2103, 7-32-235, 
7-32-2121 ( 11); 
MONTANA CONSTITUTION- Article V, section 11(5); 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att 'y Gen. No. 7 
(1979), 37 Op. Att'y Gen. No. 105 (1978), 37 Op. Att'y Gen. No. 
25 ( 1977). 

HELD: 1. A county-recognized search and rescue unit that, 
pursuant to section 7-32-235( 3), MCA, receives tax 
money to support the unit may maintain private bank 
accounts to distribute funds accumulated from nontax 
sources. 

2. The county sheriff does not control the finances of 
a county-recognized and -supported search and rescue 
unit. 

John T. Flynn 
Broadwater County Attorney 
P.o. Box 96 
Townsend MT 59644 

Dear Mr. Flynn: 

June 3, 1991 

You have requested my opinion on two questions I have rephrased 
as follows: 

1. May a county-recognized search and rescue unit 
that, pursuant to section 7-32-235(3), MCA, 
receives tax money to support the unit maintain 
private bank accounts to distribute funds 
accumulated from nontax sources? 

2. Does the county sheriff control the finances of 
such a search and rescue unit, i.e., must the 
sheriff authorize any disbursement of funds by 
the unit? 
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You have provided me with the following facts: A nonprofit 
search and rescue unit has operated in Broadwater County for 
many years. The unit was originally funded solely through 
donations and private contributions. Recently, however, 
Broadwater County voters approved, pursuant to section 
7-32-235(3), MCA, the levy of an annual tax to support the unit. 
All monies accumulated through donations have historically been 
placed in a separate bank account payable upon the signature of 
one of the officers of the unit. All tax monies received by the· 
unit have been budgeted annually and paid upon a county claim 
form approved by the Broadwater County Commissioners. Recently 
questions have arisen regen·ding the appropriateness of the 
county-recognized and -supported unit's maintaining a separate 
private bank account, and as to whether the unit's annual budget 
and disbursements of funds must be approved by the county 
sheriff. 

In 1981 the Legislature enacted a bill (1981 Mont. Laws, ch. 
42), codified at sections 7-32-235(2) and 7-32-2121(11), MCA, 
placing search and rescue units and their officers under the 
operational control and supervision of the county sheriff. The 
legislative history and the plain language of the bill make it 
clear that the Legislature intended only to give the sheriff 
supervisory authority over the units when they are called into 
service. See Minutes, Senate Judiciary Committee, Janu<!ry 6, 
1981, "t 1-2; Minutes, House Judiciary Committee, March 3, 1981, 
at 1-2, 6-7. Four years later, the Legislature <!mended section 
7-32-235, MCA, to authorize counties to establish or recognize 
one or more search and rescue units within the county and, after 
approval by the voters, to levy an annual tax to supporl the 
established or recognized units. S 7-32-235( 1), (3), MCA. The 
legislative history of the amendment reveals a legislative 
intent to authorize optional funding for these volunteer units 
which act for the public good; it reveals no intent to give the 
county sheriff control over the finances of the units. See 
Minutes, House Local Government Committee, February 12, 1985, 
at 1-2; Minutes, Senate Taxation Committee, March 19, 1985, 
at 1. 

Based upon the legislative histories of these bills, it is my 
opinion that the Legislature intended that county-recognized 
search and rescue units remain private, volunteer organizations. 
While these county-recognized units function under the sheriff's 
operational control whenever called into service, all other 
aspects of the units remain under the control of the officers 
of the unl ts. This raises the issue of whether prov cs ion of 
public funds to such an organization is proper. A local 
government unit may not make an appropriation to a private 
organization not under government control. Mont. Canst. Art. 
V, S 11(5); S 7-7-2103, MCA; 37 Op. Att'y Gen. No. 25 (1977). 
Nonetheless, the local government may contract with private 
organizations to perform functions or services which the local 
government is authorized to provide for its constituencies. 38 
Op. Att'y Gen. No. 7 at 27 (1979); 37 Op. Att'y Gen. No. 105 at 
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441 (1978). The inquiry is, first, whether the local government 
has the power to provide the service or function and, second, 
whether a contract with a private organization is a reasonable 
and appropriate means of providing that service or function. 
38 Op. Att 'y Gen. No. 7 at 27 ( 1979). The Legislature has 
answered both of these inquiries affirmatively by its enactment 
of section 7-32-235, MCA. I therefore conclude that, pursuant 
to section 7-32·-235, subsections { 1) and ( 3), MCA, the county 
may contract with a county-recognized search and rescue unit and 
provide public funds to the unit in exchange for search and 
rescue !unctions provided to the county. I.• further conclude 
that such a search and rescue unit, as a private organization, 
may maintain private bank accounts to distribute funds 
accumulated from nontax sources and that there is no requirement 
that the county sheriff authorize or approve disbursements of 
funds by the unit. 

THEREFORE, IT IS MY OPINION: 

1. A county- recognized search and rescue unit that, 
pursuant to section 7-32-235(3), MCA, receives tax 
money to support the unit may maintain private bank 
accounts to distribute funds accumulated from nontax 
sources. 

2. The county sheriff does not control the finances of 
a county-recognized and -supported search and rescue 
unit. 

Sincerely, 

7vtD/tt_ ~-fA .J_ 
MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 11 

CONSOLIDATION- Creation of multijurisdictional service district 
within existing district to increase mill levy; 
INTERGOVERNMENTAL COOPERATION - Creation of multijurisdictional 
service district within existing district to increase mill levy; 
LIBRARIES - Creation of multijurisdictlonal service district 
within existing district to increase mill levy; 
LOCAL GOVERNMENT Creation of multijuri.sdictional service 
district within existing district to increase mill levy; 
TAXATION AND REVENUE - Creation of multijurisdictional service 
district within existing district to increase mill levy; 
MONTANA CODE ANNOTATED Sections 7--11-1101 to 7 II 1112, 
22-1-316. 

HELD: A multijurisdictional service district within an 
existing service district may not be created for the 
purpose of increasing the total mill levy within the 
existing district where the proposed 
multi jurisdictional service distdct will not increase 
the existing service area, will not serve people who 
are not currently receiving the service, and will not 
equalize the tax burden among those who wi II be using 
the service. 

June 11, 1991 

Larry J. Nistler 
Lake County Attorney 
106 Fourth Avenue East 
Polson MT 59860 

Dear Mr. Nistler: 

You have requested an opinion on the creation of a multijur
isdictional library service district within an existing library 
district. In particular, you ask: 

May a multijurisdictional library service district be 
created within an existing library district, in order 
to increase the total mill levy within the new 
district? If so, will the mill levy violate tiH' 
restrictions imposed by Initiative 105 (I-105), §§ 15 
10-401 to 412, MCA? 

Sections 7-11-1101 to 1112, MCA, govern the creation of 
multijurisdictional service districts. Under section 7-11--
1101( 1), MCA, a multijurisdictional service district ffidy be 
formed by municipalities to provide "a higher level of service 
than is available through the local governments forming such a 
district." 
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Libraries are expressly included in the types of services 
provided through multijurisdictional districts. § 7-11-1102, 
MCA. A multijurisdictional service district is established by 
an interlocal agreement among participating local government 
jurisdictions. § 7-11-1105( 1), MCA. As far as is practical, 
the boundary of a proposed district must follow precinct, school 
district, municipal or county lines. § 7-11-1105(3), MCA. 
Under section 7-11-1111(3), MCA, the interlocal agreement that 
establishes a district "may enlarge an existing service district 
or city or county library, but it may not supersede or void an 
existing contract or interlocal agreement under which the same 
service is ~urrently provided to residents of'one or more of the 
participating jurisdictions." 

You state that a proposal has been made to the Polson Library 
Board to create a new multijurisdictional service district. The 
proposed district would follow established school district lines 
within Lake County. You further state that the intent in the 
creation of the new district is to impose a new mill levy within 
this service district to supplement the funds already received 
by the Polson Library. currently, the Polson Library is funded 
by a property tax on city residents, as well as a portion of a 
county-wide levy. While you do not indicate whether the Polson 
Library Board has a formal agreement with Lake County, you state 
that the revenues from the county-wide mill levy are currently 
divided among the five libraries in the county, with the Polson 
Library receiving 33 percent of the levy's revenues. The people 
who would be taxed under the new multijurisdictional service 
district currently receive services from the Polson Library and 
are taxed under the city mill levy and the county-wide mill levy 
for provision of library services. The proposal calls for the 
replacement of the city levy with the multijurisdictional 
service district levy, while the county-wide levy for library 
services would continue to be imposed on those taxpayers within 
the proposed district boundaries. 

Your first question is whether a local library board may create 
a multijurisdictional service district within an existing 
library district in order to increase the total mill levy within 
the new district. In order to create a multijurisdictional 
district, there must be a purpose to provide either a higher 
level of service or services that are not otherwise available. 
§ 7-11-1101, MCA. Because the city and county may provide 
library services through a joint city-county 1 ibrary under 
section 22-1-316, MCA, the initial consideration here is whether 
the proposal calls for the provision of a "higher level of 
service." Your question is candidly framed in terms of whether 
a multijurisdictional service district may be formed to increase 
the mi 11 levy on those provided services. Under the plain 
language of section 7-11-1101, MCA, such a purpose is not 
permissible absent provision of a higher level of service. 

You acknowledge that you do not necessarily anticipate that 
services will be provided at a higher level, but rather hope to 
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shift some of the tax burden from city property owners. You 
suggest that additional employees and perhaps a computer system 
may be added to the Polson Library with the additional revenue, 
but that the services are already being provided on a county· 
wide basis. It is doubtful that a "higher level of service" 
will be provided when the proposed district will neither 
increase the service areas nor serve people who are not 
currently receiving services. Accordingly, the purpose of the 
proposed multijurisdictional service district .is La qencr·at.r, 
morP revenue. 

The lf>gtslative history of the multi jurisdictional statut':S 
indicates that multijurisdictional service districts were 
intended to perform two main functions: (1) allow cities and 
counties to enter into interlocal agreements to provide s<>rvices 
to suburban areas without the necessity of taxing the entire 
county for provision of those services; and (2) make only those 
people within the multijurisdictional district responsible for 
the services that they use. See Exhibit A submitted by the 
Montana League of Cities and Towns as testimony at the Hearing 
on House Bill 239, Minutes of Senate Local Government Committee, 
March 7, 1985. Many examples are cited in the legislative 
history of the types of problems that the statutes on 
multijurisdictional districts were intended to address. Alec 
Hansen of the Montana League of Cities and Towns stated that the 
provisions were intended to provide "more equal financing for· 
services in Montana" and gave the following exampl<>: 

The city of Bozeman is particularly interested in this 
bill as a fair way of financing its recreation 
programs. Under the existing law they do not have an 
effective way of financing these recreation programs. 
In Bozeman, outsiders use the facilities but the 
people in the city have to pay for it. With this 
bill, both the people in the city and those outside 
the city would be sharing in the cost of the 
recreational services. 

February 2, 1985, Minutes of House Local Government Co~nittPP 

on House Bill 239, at 5. 

Mr. Hansen further noted in response to a question from 
Representative Sands that if the recreation district was 
created, then the cost previously incurred by the city or county 
should be assumed by the district. He suggested that the costs 
for services provided by the district would no longer be the 
responsibility of those taxpayers in other jurisdictions who 
would not be using the services. Id~ at 7. Your rrcposal is 
therefore proper to the extent that the taxpayers within the 
district would be responsible for the services that they use. 
However, the legislative history suggests that those taxpayers 
not using the service should then be relieved of any tax that 
would support the same service. 
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One main purpose of the statutes allowing creation of 
multijurisdictional districts was to provide services to 
suburban areas without having to tax the entire county for the 
services. Your proposal would require the creation of a 
multijurisdictional service district while maintaining county
wide taxation and a county-wide service district. The 
multijurisdictional district would be a superfluous entity with 
respect to provision of services, and would be created solely 
for the purpose of raising revenue. This purpose was not 
envisioned by the Legislature and is contrary to the expressed 
intent of the statute. 

Section 7-11-1111(3), MCA, supports this reasoning, specifically 
addressing the creation of a multijurisdictionol sPrvice 
district for libraries: 

(3) An interlocal agreement under this part may 
en large an existing service district or city or county 
library, but it may not supersede or void an existing 
contract or interlocal agreement under which the same 
service is currently provided to residents of one or 
more of the participating jurisdictions. 

This provision suggests that in order to provide library 
services through a multijurisdictional service district the 
proposed interlocal agreement should enlarge an existing service 
district. The proposal before the Library Board is to create 
a multijurisdictional service district within an existing 
library district. The proposal does not intend to enlarge an 
existing library district or city or county library district, 
but only intends to increase the tax burden. Further, your 
request indicates that there is currently an agreement between 
the county and the city in which the Polson Library receives 33 
percent of the revenues for the county-wide levy for library 
services. Under section 7-11-1111(3), MC~, an interlocal 
agreement for a multijurisdictional service district may not 
supersede such an existing agreement. 

In conclusion, while statutes on multijurisdictional service 
districts were intended to expand the services available to 
people in districts outside urban areas and thereby equali~e the 
tax burden by allowing cities and counties to create districts 
in which only those who used the services would pay for them, 
the statutes were not intended as a mechanism to create a 
service district within an existing district in order to 
increase the mill levy and impose an additional tax burden on 
those who are already receiving the service. Because a new 
multijurisdictional service district may not be created within 
an existing service district to increase the total mill levy 
within the district, I need not address your question concerning 
application of I-105. 
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THEREFORE, IT IS MY OPINION: 

A multijurisdictional service district within an existing 
service district may not be created for the purpose of 
increasing the total mill levy within the existing district 
where the proposed multijurisdictional service district 
will not increase the existing service area, will not serve 
people who are not currently receiving the service, and 
will not equalize the tax burden among those who will be 
using the service. 

Sincerely, 

1v{AAc_ ~ t4JJ 
MARC RACICOT 
Atto1nPy General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE CQMMITTtE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislattve session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM! is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana IARMl: 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Ad~inistrative Rules of Montana (ARM) is a compilation of 
existing pe~anent rules of those executive agencies which have 
been designated by the Montana A~inistrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1991. This table includes those rules adopted during 
the period April 1, 1991 through June 30, 1991 and any proposed 
rule action that is pending during the past 6 month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1991, this 
table and the table of contents of this issue of the MAR. 

Thill table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1990 and 1991 Montana Administrative Register. 

ADMINISTRATION. pepartment of. Title 2 

2.21.306 and other rules - Work Cite Closure During A 
Localized Disaster or Emergency, p. 2209 

2.21.1801 and other rules - Leave Administration for Salaried 
Employees, p. 876 

2.21.1812 Exempt Compensatory Time, p. 2062, 430 
2.21.3802 and other rules Probation Recruitment and 

Selection- Reduction in Work Force, p. 1982, 433 
2.21.8011 and other rules - Grievances, p. 2212, 352 
(Public Employees• Retirement Board) 
2. 43.432 Allowing PE:RS Members to Purchase Full Months of 

Additional Service When Eligible to Purchase a Full 
Year, p. 2215, 510 

(State Compensation Mutual Insurance FUnd) 
I-XI Organization and Board Meetings of the State Fund -

Establishment of Premium Rates, p. 1975, 353 
2.55.301 Method for Assignment of Classifications of 

Employments, p. 568 
2.55.310 Variable Pricing Within a classification, p. 486 

AGRICULTURE. pepartment of, Title 4 

I Honeybee Hourly Inspection Fee, p. 880 
I Grading Standards for Hulless Barley, p. 383, 812 
I-LV Montana Agricultural Chemical Ground Water Protection 

Act, p. 1199, 2244 
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4.10.311 

4.10.1202 

4.10.1402 

4.12.1012 
4.12.1229 
4.12.1504 
4.12.3402 
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and other rules - Designation of Noxious Weeds, 
p. 210, 511 
and other rules - Regulatory Status and Use of 
Aquatic Herbicides, p. 100, 354 
and other rules - Livestock Protection Collars, 
P• 22171 194 
and other rules - M-44 Sodium Cyanide capsules and 
Devices, p. 2220, 195 
Grain Fee Schedule, p. 570 
Fees Established for Service Samples, p. 2065, 440 
Fee on All Mint Oil Producers, p; 385, 813 
Seed Laboratory - Reports - Enforcement, p. 341, 738 

SIATE AUDITOR. Title 6 

I-VI 

I-VII 

I-XVI 

Pricing of Noncompetitive or Volatile Lines, p. 2067, 
253 
Loss Cost System in Property-Casualty Lines Other 
Than Workers' Compensation, p. 1806, 2171 
Long-term Care Insurance, p. 1990, 119 

COMMERCE. Qepartm~nt of. Title 8 

(Board of 
8.8.3402 
(Board of 
8.10.403 

(Board of 
8.20.402 
(Board of 
8.22.501 

(Board of 
8.28.908 

(Board of 
8.36.401 

12-6/27/91 

Athletics) 
Referees, p. 387, 814 

Barbers) 
and other rules - Fees - General Requirements -
Sanitation Requirements - Teaching Staff - College 
Requirements Applications Procedure Upon 
Completion Identification and sanitation 
Requirements Preparation and Publication of 
Posters, Notices, Orders, New Schools - Violation, 
p. 344, 911 

Hearing Aid Dispensers) 
and other rule - Fees - Record Retention, p. 575 

Horse Racing) 
and other rules - Definitions - Fees - General 
Provisions - Definition of Conduct Detrimental to the 
Best Interests of Racing, p. 172, 355 

Medical Examiners) 
and other rule - Equivalency - EMT - Advanced 
Certification, p. 764 

Optometrists) 
and other rules Meetings Examinations 
Reciprocity Practice Requirements Fees 
Continuing Education Requirements - Approved courses 
and Examinations - Permissible Drugs for Diagnostic 
Pharmaceutical Agents Approved Drugs for 
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct continuing Education, 
p. 1748, ..;!176 
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and other rule - Application for Examination 
Examination, p. 882 

(Board of Outfitters) 
8.39,502 and other rules - Licensure - Qualifications 

Licensure - Examinations - Conduct, p. 213 
(Board of Physical Therapy Examiners) 
8.42.402 and other rules - Examinations - Fees, 

Licenses - Licensure by Endorsement -
Temporary 
Exemptions -
1810, 2107 

(Board of 
8.44.412 
(Board of 
8.61.401 
(Board of 
8,63.501 

Foreign-Trained Applicants - Lists, p. 
Plumbers) 

Fee Schedule, p. 2225 
Social workers and Professional Counselors) 

Definitions, p. 884 
Passenger Tramway Safety) 

and other rule - ANSI Standard - Fee and Assessment 
schedule, p. 577 

(Weights and Measures Bureau) 
8. 77.101 and other rules - Scale Pit Clearance - Fees -

Voluntary Registration of servicemen and Service 
Agencies - Weighing Device License Transfer - Random 
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to Stock Scales, p. 886 

(Consumer Affairs Unit) 
8.78.301 Disclosure Fees, p. 176, 739 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 178, 441 
(Financial Division) 
I-II Repurchase Agreements - Fixed Annuity Sales, p. 389, 

8.80.307 

8.80.401 

490 
Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 766 
and other rule - Credit Unions - Supervisory and 
Examination Feea - credit Unions - Limited Income 
Persons - Definitions, p. 1872, 292, 442 

(Board of Milk control) 
8.86.301 and other rulea- Class I Wholesale Price- statewide 

8.86.301 
8.86.301 
8.86.301 

8.86.501 
8.86.505 

Pool and Quota Plan, p. 768 
Pricing Rules - Jobber Prices, p. 215, 513 
Pricing Rules - Claas I Wholesale Prices, p. 1, 296 
Class I Price Formula and Wholesale Prices - Class 
III Producer Price, p. 1646, 2177 
Statewide Pooling and Quota Plan, p. 1656, 2110 
Quota Plans - Readjustment and Miscellaneous Quota 
Rules, p. 2072, 49 

(Board of County Printing) 
8.91. 303 and other rule - Official Publications and Legal 

Advertising - Schedule of Prices, p. 892 
(Local Government Assistance Division) 
I Incorporation by Reference - Administration of the 

1991 Federal Community Development Block Grant (CDBG) 
Program, p. 105, 358 
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(Board of Investments) 
8. 97.1301 and other rules - Definitions Related to General 

Requirements for All Investments in Mortgages and 
Loans- Requirements for All Residential, Commercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772 

(Business Development Division) 
I-III Microbusiness Finance Program Definitions 

Composition of the council - Soliciting Nominations, 
p. 579 

(Coal Board) : 
I-II Incorporation by Reference - Montana Environmental 

Policy Act categorical Exclusions from 
Environmental Review Process, p. 107 

(Board of science and Technology Development) 
I Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 2008 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
10.10.309 Accounting Practices and Tuition, p. 2015, 2275 
10.21.104 Guaranteed Tax Base, p. 2010, 2276 
10.23.101 and other rule - Permissive Alllount - Voted Amount and 

(Board of 
10.55.707 
10.55.903 

School Levies, p. 2013, 2277 
Public Education) 

certification, p. 493 
Basic Education Program: Junior High and Grades 1 and 
8 Budgeted at High School Rates, p. 217 

10.57.208 and other rules Reinstatement Class 
Class 

1 
3 Professional Teaching Certificate 

Administrative certificate, p. 2232, 297 
10.57.211 Test for Certification, p. 2231, 298 
10.57.301 and other rule - Endorsement Information - Foreign 

Languages, p. 2229, 299 
10.57.301 and.other rules -Endorsement Information- computer 

Endorsement Review Committee Endorsement of 
Computer Science Teachers, p. 2235, 300 

10.57.403 Class 3 Administrative Certificate, p. 491 
10. 57.601 and other rule - Request to suspend or Revoke a 

Teacher or Specialist Certificate: Preliminary Action 
Notice and Opportunity for Hearing Upon 

Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist Certificate, 
p. 219 

10.61.207 student Transportation, p. 2227, 301 

FAMILY SERVICES. pepartment of. Title 11 

11.5.1001 
11.7, 604 
11.14, 105 
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Day Care Payments, p. 2143, 125 
Foster Care Support Services, p. 893 
Licensing and Registering Day Care Facilities, p. 495 
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11.16.170 and other rules - Prohibition of Day care in Adult 
Foster Homes - Licensing of Adult Foster Homes -
Department Services Provided to and Procedures for 
Adult Foster Homes, p. 2017, 2278 

FISH. WILQLIFE AND PARKS. Department of. Title 12 

I-VI 

I-XXII 
12.6.901 

12.6.901 

12.6.901 

12.6.901 

and other rules - Fish Health and Importation Rules, 
p. 895 
Hunting License and Damage Hunt Rules, p. 4, 288, 815 
Water Safety Regulations - Use of Electric Motors on 
Garthside Reservoir, p. 582 
Water Safety Regulations - Establishing a No-Wake 
Restriction on Hyalite Reservoir, p. 221, 912 
Extension of 10 Horsepower Restriction on Yellowstone 
River to the Springdale Bridge, p. 180, 740 
Establishing A No-wake Restriction on Tongue River 
Reservoir, p. 1918, 2279 

HEALTH AND ENVIBQNMENTAL SCIENCES. Qepartment of. Title 16 

16.8.1302 and other rule- Air Quality- Open Burning of Scrap 
Creosote-Treated Railroad Ties Under Appropriate 
Circumstances, Through the Use of a Permit Program, 
p. 1815, 126 

16.8.1423 Air Quality standard of Performance for !lew 
Stationary Sources - Emission standards for Hazardous 
Air Pollutants, p. 348, 584 

16.18. 201 and other rules - water and wastewater Operators, 
p. 776 

16.20.202 and other rules - Water Quality - Public Water 
supplies, p. 596 

16.35.111 Conditions for Payment of Claims Under the End Stage 
Renal Disease (ESRD) Program, p. 585 

16. 38. 105 and other rules - water Quality - Licensure and 
Requirements for Analysis of Public water Supplies, 
p. 587 

16.38.115 and other rules - Fees for Laboratory Analyses and 
Licensure of Laboratories to Perform Drinking Water 
Analysis, p. 780 

16. 44. 102 and other rules Solid and Hazardous Waste 
Incorporations by Reference - Exclusions - Special 
Requirements for counting Hazardous Wastes 
Polychlorinated Biphenyl (PBC) wastes Regulated under 
Federal Law - Toxicity Characteristic - Lists of 
Hazardous wastes - General - Representative Sampling 
Methods - Toxicity Characteristic Leaching Procedure 
- Chemical Analysis Test Methods - Testing Methods, 
p. 182, 514 

16. 44. 102 and other rules - Solid and Ha~ardous Waste 
Adoption of Changes in Order to Achieve Parity with 
Federal Regulations for Montana to Independently 
Operate a Ha~ardous waste Program, p. 23, 302 
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16.44.202 and other rules - Solid and Hazardous Waste -Mining 
Waste Exclusion, p. 1536, 2280 

16.44. 401 and other rules - Solid and Hazardous Waste 
Defining the Terms Large Generator, Small Generator 
and Conditionally Exempt Small Generator of Hazardous 
Waste, p. 19, 307 

16.45.1219 Underground storage Tanks - Inspection Requirements 
for Small Farm and Residential Tanks, p. 900 

16.45.1220 and other rules Underground Storage Tanks 
Inspection Fees Requirements for Inspection 
Generally - Inspection Reimbursement, p. 290 

JUSTICE. Department of. Title 23 

I-XVI 

23.3.504 

23.4.201 
23.5.102 
23.16.1201 

and other rules - Fire Marshal Bureau - Describing 
Enforcement of the Rules - Incorporating by Reference 
the 1988 Uniform Fire Code, a Montana supplement to 
the Code - other Provisions Generally Dealing with 
Fire Safety, p. 2074, 291 
and other rule - Licensing Operators of Commercial 
Motor Vehicles, p. 1819, 2114 
and other rules - Alcohol Analysis, p. 785 
Motor Carrier Safety Regulations, p. 1817, 2115 
and other rule Changing the Name of the 
Department's Authority Reference Regarding Poker and 
Other Card Games, p. 2090, 196 

LABOR ANP INPUSTRY. oepartment of. Title 24 

(Human Rights Commission) 
I and other rules - Document Format, Filing, Service 

and Time Relating to Certain Documents Filed During 
Investigation and conciliation - Format, Filing and 
Service of Documents Filed with the Commission during 
Contested Case Proceedings - Caleulating the Time 
Limits for Acts, such as Filing Documents, Required 
Under the Contested Case Rules, p. 2145, 308 

24.9.805 and other rules - Records on Age, Sex, and Race -
Employment Applications, p. 904 

24 .11. 441 and other rules - Administration of Unemployment 
Insurance, p. 1920, 2181 

24.16.9007 Prevailing Wage Rates, p. 497 
(Workers' Compensation) 
24.29. 802 and other rules - Reduced Reporting Requirements, 

p. 1928, 2183 

STATE LANDS. Department of. Title 26 

I Prohibiting Export of Logs Harvested From State Lands 
and Requiring Purchasers of state Timber to Enter 
Into Non-export Agreements Implementing the Forest 
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Resources Conservation and Shortage Relief Act of 
1990, p. 1875, 2116 

I-III and other rules - Sale of Cabinsites and Homesites on 
state Trust Lands, p. 1660, 2284 

I-X Bonding small Miner Placer and Dredge Operations -
Permit Requirements for Small Miner cyanide Ore 
Processing Operations, p. 2092, 445 

26.3.149 Mortgaging of state Leases and Licenses, p. 109, 444 
26.4.1301A Modification of Existing Coal and Uranium Permits, 

p. 111, 465 

LIVESTOCK. pepartment of. Title 32 

32.2.401 
32.3.136 

Fee change for Recording of Brands, p. 1823, 2298 
and other rules - Treatment, Control and Elimination 
of the Disease of Pseudorabies, p. 625 

_ HATQRAL RESOURCES AND CONSERVATION. Department of. Title 36 

I-X Financial Assistance Available Under the Wastewater 
Treatment Revolving Fund Act, p. 637 

I-X Financial Assistance Available Under the Wastewater 
Treatment Revolving Fund Act, p. 2148 

36.12.103 water Right Application Fees, p. 634 
36.16.117 Water Reservation Applications in the Upper Missouri 

Basin, p. 2239 
(Board of Water Well Contractors) 
36.21.403 and other rules Requirements for Water Well 

Contractors - Definitions - Plastic Casing - Casing 
Perforations - Movement of Casing after Grouting -
sealing - temporary Capping - Disinfection of the 
Well - Abandonment - Placement of Concrete or Cement 
- Verification of Experience for Monitoring Well 
Constructor Applicants - Application Approval 
Definitions - Installation of seals - Abandonment -
Casing Depth - Verification of Equivalent Education 
and Experience for Monitoring Well constructors -
Types of Wells Requiring Abandonment, p. 223, 913 

36.21.415 Fees, p. 636 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I Proper Accounting Treatment for Acceptable 
Conservation Expenditures, p. 1931, 466 

38.3.706 Motor Carrier Insurance- Endorsements, p. 45, 360 
38.3.706 Emergency Amendment - Motor Carrier Insurance -

Endorsements, p. 50 
38.5.2202 and other rule - Federal Pipeline Safety Regulations 

Including Drug-Testing Requirements, p. 275, 698, 
1897 

38.5. 3302 and other rules Telecommunications Service 
standards, p. 392 

Montana Ad~inistrative Register 12-6/27/91 
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REVENQE. Department of. Title 42 

I 
I 

I-IV 
42.12.115 
42.17.105 
42.17.111 

42.19.401 
42.20.423 

42.21.106 

42.22.1311 

42.27.118 

Use of Real Property, p. 426 
Special FUel Dealers Bond for Motor Fuels Tax, 
p. 192, 469 
Telephone License Tax, p. 1878, 131 
Liquor License Renewal, p. 115, 467 
Computation of Withholding Surtax, p. 2026, 129 
and other rules withholding and Workers • 
Compensation Payroll Taxes, p. 498 
Low Income Property Tax Reduction, p. 237 
and other rules - Property Tax - Sales Assessment 
Ratio Study, p. 239, 742 
and other rules - Trending and Depreciation Schedules 
for Personal Property Tax, p. 396, 915 
Industrial Machinery and Equipment Trend Factors, 
p. 2020, 130 
Prepayment of Motor Fuels Tax, p. 114, 468 

SECRETARY OF SIATE. Title 44 

1.2.419 Filing, compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1881, 2111 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I 

I 

I-II 
I-II 

I-III 

I-III 

I-III 

I-IV 
I-XXI 
I-LXV 

46.10.403 
46.10.403 
46.10.506 

46.10.510 
46.10.512 

12-6/27/91 

and other rule - Food stamp Program - Transfer of 
Resources, p. 654 
and other rules - Transition-to-work Allowance - JOBS 
Program, p. 707 
Reimbursement for General Relief Medical Assistance 
Services, p. 2242, 313 
Conditional Medical Assistance, p. 683 
and other rules - General Relief Medical Assistance, 
p. 2033, 2310 
Medicaid for Qualified Disabled working Individuals, 
p. 686 
and other rules - Licensed Professional Counselor 
services, p. 679 
and other rules - Group Health Plan Premium Payment, 
p. 505 
Federally Qualified Health Centers, p. 733 
Targeted Case Management, p, 797 
and other rules Child Support Enforcement 
Procedures and Administration, p. 74, 375, 1337, 
1852, 2312 
AFDC Table of Assistance Standards, p. 694 
Suspension of AFDC for One Month, p. 1947, 52 
Nonrecurring Gifts and Excluded Unearned Income, 
p. 503, 923 
AFOC Excluded Earned Income, p. 350, 823 
AFDC Earned Income Disregards Policy, p. 1945, 53 

Montana Administrative Register 



46.12.503 

46.12.503 

46.12.503 

46.12.508 

46.12.514 

46.12.521 

46.12.545 
46.12.575 
46.12.575 

46.12.590 

46.12.702 
46.12.1025 
46.12.1401 

46.12.2003 

46.12.2003 

46.12.2011 

46.12.3207 

46.12.3401 

46.12.3401 

46.12.3601 

46.12.3801 

46.12.3803 
46.13.106 

46.14.401 

46.25.101 

46.25.727 

46.30.801 

-1076-

and other rule - Inpatient Hospital Reimbursement, 
p. 671 
and other rule - Inpatient Hospital services and 
Medical Assistance Facilities, p. 117, 310 
and other rules Disproportionate Share for 
Inpatient Psychiatric Hospitals, p. 2028, 198 
and other rule - outpatient Hospital Reimbursement, 
p. 669 
and other rules - Early Periodic Screening and 
Diagnosis (EPSDT), p. 1938, 2299 
and other rules - Billing and·' Reimbursement for 
Physician Services - Durable Medical Equipment -
Podiatry Services, p. 716 
and other rule - Occupational Therapy, p. 658 
and other rule - Family Planning Services, p. 689 
and other rule - Family Planning services, p. 1934, 
2302 
and other rules - Inpatient Psychiatric Services, 
p. 673 
Drug Rebates, p. 677 
Ambulance Services, Reimbursement, p. 699 
and other rules - Medicaid Home and Community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090, 2184, 470 
Physician Services, Reimbursement/General 
Requirements and Modifiers, p. 428, 824 
and other rule - Pharmacy Pricing codes for Drugs 
Adminl$tered by Physicians and Nurse Specialists, 
p. 2031, 2305 
and other rule Nurse Specialist Non-Covered 
Services, p. 665 
Transfer of Resources for Medical Services, p. 2104, 
262 
and other rule Non-Institutionalized Medical 
Assistance for Children, p. 661 ' 
Presumptive and continuous Eligibility for Medicaid 
Services, p. 2037, 516 
and other rule Medicaid for Disabled 
Widows/Widowers, p. 692 
and other rules - Medically Needy Program, p. 2163, 
265 
Medically Needy Income Standards, p. 667 
and other rules - Low Income Energy Assistance 
Program (LIEAP), p. 1672, 1959, 2307 
Eligibility of Group Homes for Weatherization 
Assistance, p. 47, 311 
and other rules - General Relief Assistance - General 
Relief Medical Assistance, p. 701 
and other rule - General Relief Assistance - General 
Relief Medical Income Standards, p. 663 
and other rules - Child Support Medical Support 
Enforcement, p. 2102, 135 
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BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

one directive of HB 424 was that the Secretary of State 
publish monthly in the Hontana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in May, 1991, are published. 
vacancies scheduled to appear from July 1, 1991, through 
September 30, 1991, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Boards created by the 1991 Legislature are also listed in this 
issue. Additional boards, if any, will be printed in the next 
issue of the Hontana Administrative Register. Individuals 
interested in serving on a new board should refer to the bill 
that created the board for details about the number of members 
to be appointed and qualifications necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months nre 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
June 17, 1991. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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