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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed I 
amendment of rules pertaining I 
to definitions, reinstatement, I 
hearings and proceedings, I 
temporary cPrtificate, annual ) 
registration and fees, ) 
approval of schools, require- ) 
menta for licensure, applica- ) 
tion for licensurP, and fees, ) 
and repeal of rules pertaining I 
to ~upervision of Jicen~ees, I 
application for examination ) 
and rPciprocity I 

NOTICE OF PROPOSED AMENDMENT 
OF 8.28.402, 8.28.412, 8.28. 
413, 8.28.414, 8.28.418, 8. 
28.420, 8.28.501, 8.28.502, 
8.28.503 AND 8.28.504 AND 
PROPOSED REPEAL OF 8.28,415, 
8.28.505 AND 8.28.506 PER
TAINING TO THE BOARD OF 
MEDICAL F.XAMINERS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On June 16, 1990, thP Board of Medical Examiners 

proposes to amend and repeal the above-stated rules. 
2. The proposed rules will read as follows: lnew !llattPr 

underlined, deleted matter interlined) 

"8.28.402 DEFINITIONS (1) The term "act" means the 
medical-practice act of the state of Montana being sections 
37-3-101 through 37-3-405, MCA, inclusive, as ammended from 
time to time. 

(21 through 12) lbl will remain the same. 
+3+--~he-~erm-~~eardn-~sed-herein-fer-brevi~y-means-~he 

Men~ana·s~a~e-~eard·ef-medieai-examiners~·-Persens-deaiin~ 
wi~h-~he-~eard·wiii;-ef·ee~rse;-ase-~he-effieiai-ti-~ie-ef-~he 
Hen~ana·n~a~e-beard·ef-medi-eai-examiners7 

+4+ (3) will remain the same. 
+H i4i Par~i-est' 
tat The term "complainant" means a person filing a 

complitint. 
+h+·-~9Pfendant•-means-a-iieensPe·a~ainst-whem-a 

eempiai-nt·aiie~in~·~nprefpssi-enai;·er-ether-prehi-hite~ 
eenaaet;-has-~epn·fiiea-fer-ehe-pHrpese-ef-rPYekin~ 7 
s~spenain~·er-iimi-~i-n~-hi-s-eerti-fi-eatPT 

+et W • Applicant" means a person who has applied for a 
license or certificate to practice medicine in the state of 
Montana and-haa-~een-refased-sHeh-iieense-pHrsaane-~e-iaw. 

+6+·-~he-~erm· 4pieadin~A-meana-a·eempiain~;-anawer 7 
repiy~-app~~eat~eft7·me~ien-er-pe~i~ienT 

+~+--~he-~erm-~pra~ti~iener~-meana-a-per~en-aather~z~d-by 
~he-beara-~e-sppesr-hefere-it-ie-a-representa~i•e-ea~aei~y7 

+8+ W l:lse-ef-~ender-and·nttmberT 
+a+ Words importing the singular number may extPnd and 

bP applied to ~everal persons or things; words importing the 
plural number may include the singular; and words importing 
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the masculine gender may be applied to females." 

Auth: Sec • .17-3-203, MCA; IMP, Sec. 37-3-102, 37-3-201, 
MCA 

REASON: Amendment of subsection 111 is needed to corrP.ct a 
misspelled word. Deletion of subsection 131 is needed 
because it is an improper extension of authority. DelP.tion of 
subsection 15Jibl i11 nPeded becausoP ;t ifl a superfluous and 
unnP.cessary definition. The term does not appear in the 
st.<ltutP. Amendment of aubsection (!'i)(c) is needP.d bt">cause thP 
term "applicant" alRo applies to applicants for an 
examination and for rPnPwal of license under thP Practice Act. 
lt is necessary to delete subsections 161 and (7) because the 
terms do not apppar in thP statutP. It is neCP'&s.<lry to dP.letP 
subsection (81 because it is an internal catch phrase. 

"8.28.412 REINSTATF.MF.NT 11) The board will decidP 
reinstatement on an individual basis upon the facts in eaeh 
the case where-~here-has-eeen-neither-a-s~spension-or-a 
;;;yeea~ien." 

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-324, MCA 

REASON: This amendment is needed because the present wording 
conflicts wi.th 37-3-324, MCA. 

"8.28.413 IJEARINGS AND PROCEEDINGS Ill Attorneys at 
law who arP admitted to practice before the supreme court of 
the state of Montana may represent any person before the 
board. Persons who are not attornP.ya at law may appear in 
their own behalf e~~-may-not-represen~-sny-other-person-eefore 
tohe-eoars." 

Auth: SPC. 37-3-203, MCA; IMP; Spc, 37-3-203, MCA 

REASON: This amendment is needed to delP.te phraseology which 
may conflict with statutes governing t.he practice of law. 

"8.28.414 TEMPORARY CF.RTTFICATE 111 and 121 will remain 
the samP.. 

+~+--Physieians-on-temperary-eertifieates-m~se-appP.ar 
befere-ehe-boar8-ae-lease-enee-a-year-at-the-bear8Ls-re~~estT 

+4+--~~l-persons-holsint-a-eemporary-eertifieate 
eon8itione8-en-tak~nt-ehe-Pe8eral-Lieenaint-B~aminaeien-shall 
taMP-~he-e~aminatiOft-the-ne~t-time-9iYeftT" 

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-304, 37-3-307, 
MCA 

RF.ASON: ThiR amendment is needed to delete archaic language 
and to rP.flect current needs. 

"8.28,418 ANNUAL Rf.GJSTRATJON AND FEES Ill Annual 
registration notices are to be SP.nt by the department on or 
b~forP. F~bruary 1 of P.ach year and-a-~eeond-netiee-en-er 
eefere-Hareh-1-o£-eseh-year. 

121 through 141 will remain the same." 
Aut.h: Sec. 37-3-203, MCA; IMP, Sec. 37-J-313, MCA 
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REASON: This amendmP-nt is needed to make the board's 
practices more consistent with department practices and save 
the board substantial administrative costs. 

Rame~ 

"8.28.420 FRR SCHRDULR (1) through (~) will rem~in the 

(d) Examination fee 
<il Component J 
Iii] Component II 
<iiil Component I and II 
~hrough (h) will remain the 
Auth: Sec. 37-1-134, 37-3-203, 

1!49.-99 
i!99 ... 99 
465 ... 99 

same." 

270.00 
325.00 
520.00 

MCA; J MP , Sec • 3 7- l -13 4 , 
37-3-308, MCA 

RF.ASON: These fee increases are needed because the testing 
serv1ce (FLEX) raised its fees to the Board. The increases 
will make the fees commensurate with program area costs. 

"8.28.501 APPROVAL OF SCHOOLS (1) Acupuncture schools 
or colleges which offer ~ minimum course of 1000 hours of 
recognized branches of acupuncture and are approved by the 
A~er~ean-Mee~ea•-Assee~a~~~n national accreditation commission 
for schools and colleges of acupuncture and oriental mP.dicine 
or have any equivalent curricula as determined by the board, 
will be approved by thP board. 

(2) will remain the same.• 
Auth: Sec. 37-13-201, MCA; IMP, S!>c. 37-13-302, MCA 

REASON: This amendment is needed to harmonize the rule with 
stat.ltory amendments in Ch. 327, J,. 1989. 

"8.28.502 RF.QUTREMENTS FOR LICF.NSURE (1) Applic~nts 
for licensure must meet the £ellew~ng requirements for and 
pass the examination prepared and administered by thP. 
commission for the certification of acupuncturists. 

ta~--have-a-hasie-se~enee-eere~£~eaee-as-eef~ned-hy-~h~ 
Nae~"nal-Beard-e£-Med*ea•-F~a~*ners-er-*es-e~"~valene-as 
appreved-hy-ehe-heard-"rt 

th~--Have-eempleeed-ae-an-appreved-seheel,-ee•lege-er 
an~vers*ey-eaeh-e£-ehe-£e.lew~ng-eeHrses-er-ehe~r-sHhseant~a~ 
e~H~va.ene-~n-ehe-heardLs-;Hegemenet 

te~--Haman-Ana~emy 
td~--Bieehem~s~ry 
fet--M~erehielegy-er-Baeeer~elegy 
fft--Pharmaeelegy 
fgt--Phys~elegy" 
Auth: Sec. 37-13-201, MCA; IMP, SPc. 37-13-201, MCA 

REASON: The amendment is needed to identify the examination 
which i~ rP.quir~d for licensure in Montana. 

"8.28.503 APPLICATION FOR LICENSURE (1) All 
applications shall be made on a printed form provided by thP 
board and no application mane otherwise will be accepted. 
Each applic~nt must provinf' the n~mPs of <, 3 referPnCPS who 
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are knowledgeable as to the applicant's moral charactP.r and 
competence as an acupuncturist. Each application shall be 
accompanied by a recent photograph of the applicant which has 
be~n signed by the applicant and dated as to when taken. All 
applicants shall submit two classifiable sets of fingerprints 
on cards provided by the department for investigation. Each 
applicant shall submit a sworn affidavit that he is reasonably 
able to communicate verbally and in writing in the English 
languagp," 

Auth: Sec. 37-13-201, MCI\; IMP, Sec. 37-13-302, MCA 

REASON: The reduction in the number of references required is 
needed to make the requirement consistent with current 
requirements of other professional regulatory boards allocated 
to the DPpartment of CommercE', and to make thP application 
process less cumbersome. 

"8.28.504 FEP.S t~+--A~~~ie~ne8-f~r-l~eens~re-hy 
ew8min~~ien-~h~~~-rem~~-~-$59-P.w~mina~~en-£ee-wi~h-~hP.iP 
8!'PhP.8~i:enT 

ti!+ W ~ "!!PP I icant8 for 1 icensure hy-reei~ree~~! 
shall rpmjt a $i!9 ~ licPnSP fee with ~hP.ir his or hPr 
application. 

t3+--A~~~ie~nts-wh~-sneeessfnl+y-pnss-~he-P.W8min8~ien-nnd 
8re-s~-ne~ified-sha~~-remi~-8-Si!9-lieP.ns~re-£eP.-heferP.-hi:s 
liP.ensP.-wilf-hP.-iss6edT 

+4+--B8eh-s~~lie8ne-sh8+~-snhmi~-8s-a-p8r~-e£-his 
8~~lie~~ien-s-$359-de~es~~-~e-hP.-nsP.d-ee-defrny-ehe-P.W~ensP.s 
e£-ehP.-re~nired-inveseign~ien-ef-P.neh-8~pliesne~s-h8ekgr~6nd 
snd-ernin~n~y--fn-~he-even~-~hP.-eeses-e£-inves~ig8eien-P.xeP.P.d 
eh~-snm-de~~s~eed;-n~-£~reher-eensidP.Pfteien-shsll-hP.-~iven-ee 
ehP.-sp~lie~eien-nneil-ehe-~~~~iesne-hn~-eendered-in-£~1~-sneh 
sdd~tiensi-inYP.sei~a~ive-feP.-ss-~he-he8rd-d~ems-ressen8hly 
neeesssry-~e-eem~leee-ehP.-re~~ired-invesei~aeien-ef-ehe 
a~~lie8ne~s-haek~rennds;-!'re£essiennl-erni:ning-8nd-ex!'~rieneey
ff-ehe-e~se-ef-inveseig8eien-de-noe-P.~~al-ehe-depesie;-eh~ 
hs!~nee-will-hP.-refnnded-ee-ehe-sp~lieaneT 

t5+ W ThP annual renewal fee to practice acupuncture 
will be $20.00. 1\n additional $5 ~ will be charged for late 
renewal." 

Auth: Sec. 37-13-302, 37-13-304, 37-13-305, 37-13-301, 
MCA; IMP, Sec. 37-13-302, 37-13-304, 37-13-305, 37-13-306, MCA 

RP.ASON: It is necessary to dPlete tmbsection ( 11 bPcausP thP 
board no longer administers the acupuncture license 
examination. Amendment of subsection t2l is nPedPd bPcause 
the board now imposes only one fee which covers both 
application and licensure, ~n increase of this fee from $20 
to S50 ie needed to make it commP.n"u~ate with program area 
costs. It is nPcPssary to dPlPtP subsPction (31 becau~P only 
one fee is now being chargPd for initial licPnsure. This fee 
covers both the applic~tion and li~PnRe. It is nPcPsRary to 
delete subsection (4) bPcause the fee is an improper PXtPnAion 
of statutory ;,uthority. Amendmpnt of RnbsPction (5) is needed 
to make the fee commPnsurate with program area costs. 
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3. The following rules are being proposed for repeal. 

R.28.415 SUPP.RVISION OF LICENSP.F.S Full text of the rule 
is located at page 8-861, Administrative Rules of Montana. 
Repeal of this rule is needed because the information is 
covered by statute and is therefore redundant. 

Auth: Sec. 37-3-203, MCA; tMP, Sec. 37-3-202, MCA 

"8.28.505 APPLICATION FOR P.XAMINATJON Full text of th~ 
rule is located at page 8-8fi8, Administrative Rules of 
Montana. Repeal i~ needed because the rule conflicts with 
section 37-13-302, MCI\." 

1\uth: Sec. 37-13-20.1, MCI\; IMP, Sec. 37-13-302, MCA 

"8,28.506 RECIPROCITY Full text of the rule is located 
at pages R-868 and 8-869, Administrative Rtlles of Montana. 
Repeal of this rule is needed because the rule an improper 
extensjon of statutory authority." 

Auth: Sec. ]7-13-201. MCA; tMP, Sec. 37-13-305, MCA 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and repeals in 
writing to the Board of Medical P.xaminers, 1424 - 9th Avenue, 
Helena, Montana 59620, no later than June 14, 1990. 

5. If a person who is directly affected by the proposed 
amendments and repeals wishes to express his data, views or 
arguments orally or in writing at a public hearing, he muRt 
make written request for a hearing and submit the request 
along with any comments he has to the Board of Medical 
Examiners, 1424 - 9th Avenue, Helena, Montana 59620, no later 
than June 14, 1990. 

6. If the board receives requests for a public hearing 
on the proposed amendments and repeals from either 10% or 25, 
whichever is less, of those person• who are directly aff .. cted 
by the proposed amendments and repeals, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will he published in the Montana Administrative Register. TPn 
pPrcent of those persons directly affected has been determin•'d 
to be 20 for medical ~nd 4 for ~cupuncturists bas~d on thP 
2000 licensees for medical and the 45 licPnsees for 
acupuncturists. 

~OARO OF M~DlCAL P.XAMINERS 
RICHARD W. AEIGIILE. M.n. 

RY: ~.(lj_ 
ANOYPOOl;; DEPUTY OTRF:CTOR 
D~PARTMENT OF COMMERCE 

Certified to the SPrrPtary of State, May 7, 1990. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
adoption of rules relating to ) 
special education cooperatives) 

To: All Interested Parties. 

NOTICE OF PUBLIC HEARING 
ON RULES RELATING TO 
SPECIAL EDUCATION 
COOPERATIVES, RULES I 
THROUGH VI. 

1. On June B, 1990, at 9:00a.m., in the conference room 
at the Office of Public Instruction, 1300 11th Avenue, Helena, 
Montana, a public hearing will be held to consider the adoption 
of rules which relate to special education cooperatives. 

2. The proposed rules do not replace or modify any section 
currently found in the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE I DUBATION OF COOPERATivE (1) The interlocal agreement 
creating a cooperative must provide for a term of at least 3 
years encompassing state fiscal years. 

(2) A district that elects to participate shall agree to 
participate for a period consistent with the term of the 
existing interlocal agreement. 

(3) Notification of intent to withdraw from a cooperative 
shall be provided no later than October 1 of the third year of 
the district's participation. 

(4) Interlocal agreements, recognizing the time 
requirements stated above, may provide for the following 
options: 

(a) a three-year commitment, renewable annually; 
(b) a schedule of withdrawal notice on a three year cycle. 
(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-452, MeA) 

RULE II MANAGEMENT BQARD (1) The management board is 
responsible for administering the cooperative and is comprised 
of trustees of the contracting districts or their authorized 
representatives. 

(2) Designation of the representative shall be by formal 
action taken annually. Formal action shall be in the form of a 
resolution of the trustees of a contracting district which names 
one of the trustees or an authorized representative to serve on 
the management board. The same person may be the authorized 
representative of more than one board of trustees. 

(3) The interlocal agreement shall specify the voting 
powers of the member districts. 

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-452 1 MeA) 

RULE III APPROVAL OF COOPERATIVES (1) This approval 
criteria will act as a guidance model for the Superintendent of 
Public Instruction to determine whether or not an existing 
cooperative is eligible for certain funding from the state 
special revenue fund for state equalization aid. Changes to 
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existing cooperatives will be reviewed tor their consistency 
with these rules. In order to maintain funding levels based on 
reduced caseloads, existing cooperatives must show that changes 
are in the direction of the approval criteria. The approval 
criteria is as follows: 

(a) Enrollment. A total school district enrollment of 
3,000 or more, except in the case where a cooperative services 
a four-county area which does not reach 3,000 student 
enrollment. 

(b) Number of schools participating. The required number 
of schools participating is dependent upon total enrollment of 
schools; generally 10 or more school districts. 

(c) Geography or participating districts. All schools 
within the service boundaries of the cooperative shall be 
included unless they are a "stand alone" district whose 
enrollment is 3,000 or more. 

(d) Caseload. The caseload shall be sufficient to meet 
requirements of the superintendent of public instruction for 
employment of no less than 2 FTE speech therapists and 2 FTE 
school psychologists. 

(e) Service pattern. It shall be a full service special 
education cooperative, making available itinerant services in 
the form of speech pathology, school psychology, occupational 
therapy, physical therapy, and itinerant instructional services 
through employment of or contract with these professionals. 

(f) Any other factors determined to be relevant by the 
superintendent of public instruction. 

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-452, MCA) 

RULE IV NON-PARTICIPATING DISTRICTS (1) The interlocal 
agreement shall provide that notification of opportunity to join 
shall be provided annually to nonparticipating districts with a 
student enrollment of under 3,000 within the geographic service 
pattern of the cooperative. 

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-452, MCA) 

RYLE V APPROVAL MECHANICS (1) A draft of the interlocal 
agreement shall be submitted to superintendent of public 
instruction for initial review and approval on or before 
December 1. Upon completion or initial review and approval by 
the superintendent, the agreement shall be submitted to the 
attorney general. Within 10 days or the attorney general's 
approval, the agreement shall be submitted to the superintendent 
tor final approval. Upon final approval, the cooperative 
contract shall be filed with the county clerk and recorder of 
the county or counties in which the school districts involved 
are located and with the secretary of state. 
(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-453, 20-7-454, MCA) 

BULB VI FUNDING OF ITINERANT PERSONNEL WITH REDUC~D 
CASELQADS (1) cooperatives meeting the standards for approval 
may receive funding based on reduced caseloads. Funding is 
provided only for approved cooperatives for personnel assigned 
to service multiple school districts in the cooperative. 

MAR Notice No. 10-2-169 9-5/17/90 



-874-

(2) Minimum caseloads for itinerant personnel (school 
psychologists, speech therapists, occupational therapists, 
physical therapists) may be as much as 20t less than caseload 
requirements for non-qualifying cooperatives or stand alone 
districts. Additional reduction of caseload may be allowed when 
documentation of necessity for travel time exceeding 20\ of 
available work hours is provided. 

(3) Aide support for itinerant resource teachers is not 
subject to the same caseload and contact hour requirements of 
non-qualifying cooperatives or stand-alone districts. 
(AUTH: Sec. 20-7-457, 20-7-458, MCA; IMP: Sec. 20-7-458, MCA) 

4. The Office of Public Instruction is proposing these 
rules in order to implement Section 5, Chapter 343, Montana 
Session Laws of 1989. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
testimony may be submitted to Robert Runkel, Office of Public 
Instruction, State Capitol, Room 106, Helena, Montana 59620, 
until 5:oo p.m. on June 14, 1990. 

6. Beda Lovitt of the Office of Public Instruction has 
been designated to preside over and conduct the hearing. 

7. The authority of the agency to make the proposed rules 
is based on Section 20-7-457, MCA. 

By: 

Certified to the Secretary of State on May 7, 1990. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of emergency) 
authorization of l 
employment and test l 

NOTICE OF PUBLIC HEARING ON PROPOSED 
AMENDMENT OF ARM 10.57,107, EMERGENCY 
AUTHORIZATION OF EMPLOYMENT AND ARM 
10.57.211, TEST FOR CERTIFICATION 

for certification l 

TO: All Interested Persons 

1. On June 8, 1990 at 10:00 A.M., or as soon thereafter 
as it may be heard, a public hearing will be held in the 
Conference Room, Education Offices, 33 South Last Chance 
Gulch, Helena, Montana. in the matter of the proposed 
amendment to ARM 10.57.601, Emergency Authorillation of 
Employment and ARM 10.57.211. Test for Certification. 

2. The rules as proposed to be amended provide a~ 
follows: 

10.57.107 EMERGENCY AUTHORIZATION OF EMPLOYMENT 
Ill remains the same. 

(2) In accordance with section 20-4-111, MCA, school 
administrators who have exhausted all possibilities for 
obtaining a reqularly certified teacher may request that the 
superintendent of public instruction issue an emeroency 
authorization of employment to the district to employ a 
person to teach in the emergency situation. The 
requirements and standards set forth below must be met to 
assure consideration of a request for an emerqenc)' 
authorization of employment: 

(a) remains the same. 
(b) The position must have been advertised throuqh the 

teacher placement offices of the Montana employment security 
commission and the Montana university system, or its 
equivalent, far enough in advance e!-~~e-~~~el-~ea~ to 
reasonably enable qualified applicants to submit 
applications and credentials and to be interviewed. ~~~e 
ea±ary-~-~~-~ee~~ie~-~rr-~-adver~ieee-~-~~--ee 
eem~arae±e--k~-~--eeM~ee~~i¥e--~~--~he--~~~--fe~ 
eer~ified-~eaellere-~hre~ehe~e-~he-e~aee, 

(c) The individual for whom the emergency authorization 
is being sought: 

~i~----~~~-ee-~~~-~-aeadeMie-~-~~-~~ar~e¥ 
he~re+-ef-Mee~in~-elle-re~~ireMente-fer-eertifiea~teft~-afte 

~ii~---~~-~-e~-~-eelle~e-e~~revedT-~~-~te~~affl 
leadi~e-ee-eereifieaeien~-aftdT 

t~~i+---~~--~--eeM~±eted--~--~~ar~er--~~--e~ 
a~~te~riaee-~~-werk-~-A~~~e~-~-~~-tlle-~~-~--wh+eh 
a~&hefiea&ie~-ie-eei~~-ee~~h~r-e~eT 

fiv+----s~a~~--~--~-~r~~~--fe~--eer~ifiea~ien--i~ 
Men&aRa-~~-~~~--~ave-~~-~-¥a~ie-~~-~-eer~+~+ea~~ 
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this amendment to update and 

10.57.211 TEST FOR CERTIFICATION Ill Effective July 
I. 1986. all new applicants for initial class 1, 2 or 3, er 
5 certification must orovide evidence of having completed 
the national teacher examination core battery with a minimum 
score established by the board. Except ion: teachers 
currentlY holdinq a class 2 standard certificate will not be 
required to take the test to qualify for a class 1 
certificate if they obtain the class 1 certificate before 
October 1, 1991. 

12) and 13) remain the same. 
AUTH: Sec. 20-2-12111) 
IMP: Sec. 20-4-10211) and 13) 

4. The board is Proposing this amendment in an attempt 
to alleviate hardships to school districts caused by the 
test dates for teachers cominq from out-of-state. 

5. Interested persons may present their data, views or 
arguments either orally or in writing to Bill Thomas. 
Chairperson of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59620, no later than June 14, 
1990. 

6. Bill Thomas, Chairperson, and Claudette Morton. 
Executive secretary to the Board of Public Education. 33 
South Last Chance Gulch, Helena, Montana, have been 
designated to preside over and conduct the hearing. 
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BILL THOMAS, CHAIRPERSON 
BOARD OF PUBLIC EDUCATION 

(ku,tkft;, ~-
State May 7, 1990. 
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BEFORE THE MONTANA FISH AND GAME COMMISSION 

In the Matter of the Proposed 
Amendment of Rules Restricting 
Public Access and Fishing near 
Montana Power Company Dams and 
amending 12.6.801 

TO: All interested persons 

NOTICE OF PUBLIC HEARING 

1. On June 19, 1990 1 at 7:00 o'clock p.m. a public hearing 
will be held at the International Fly Fishing Center, Rainbow 
Room, west Yellowstone, Montana. 

2. The proposed rule amendment would close areas of Hebgen 
Dam to boating, sailing, floating and swimming. 

3. A previous notice proposing to restrict public access 
and fishing near Montana Power Company Dams was published as 
Notice No, 12-2-176 in MAR 1990, Issue No 5 at page 449. This 
notice serves to add Hebgen Dam to RULE I USE RESTRICTIONS AT 
MONTANA POWER COMPANY DAMS, 

3. The rule as proposed to be amended provides as follows: 

RULE I USE RESTRICTIONS AT MONTANA POWER COMPANY DAMS 
(1) Remains the same. 
(a) through Hauser remain the same. 
Hebgen: 100 feet above the dam and 100 feet 

below the outlet works 
Holter through (b)(i) remain the same. 
AUTH: Sections 87-1-301 and 87-1-303, MCA 
IMP: Section 87-1-303, MCA 

5. Rationale and reason for proposed rule: Montana Power 
Company has identified public safety hazards near this dam 
necessitating the restrictions. Hebgen Dam was not included in 
the first proposal because the hearing was not set until much 
later, thereby causing none of the restrictions to be effective 
until a later date. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to Erv 
Kent, Administrator, Enforcement Division, Department of Fish, 
Wildlife and Parks, 1420 East Sixth, Helena, Montana, 59620, no 
later than June 22, 1990, 

7. Bud Hubbard has been designated to preside over and 
conduct the hearing, 

K.~crre 
Montana Fish and Game 
Commission 

Certified to the secretary of State --~M=a~y~7 ________ , 1990. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the •attar of the adoption of 
rules 1 through X relating to 
procedures and criteria regarding 
the wastewater treat•ent works 
revolving fund 

To: All Interested Persons 

NOTICE OF DATE CHANGE OF 
PUBLIC HEARING FOR 

ADOPTION OF NEW RULES 

(Water Quality) 

1. on June 22, 1990, at 9:00 a•, the Board will hold a 
public hearing in Roo• C209 of the Cogswell Building, 1400 Broad
way, Helena, Montana, to consider the adoption of the above
captioned rules. This hearing was previously scheduled for the 
Board's meeting on June a, 1990 and has been rescheduled to June 
22, 1990 at the request of the Chair.an of the Board. 

2. The proposed rules would implement the Wastewater 
Treatment Revolving Fund Act. 

2. The rules, as proposed, appear in the Montana Admini
strative Register, 1990 Issue No. 8, dated April 26, 1990, pages 
799-804. 

3. Interested persons liiBY sul:lllit their data, views, or 
argu•ents concerning the proposed rules, either orally or in 
writing, at the hearing. Written data, views, or arguments •ay 
also be submitted to Scott Anderson, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than June 22, 1990. 

By 

HOWARD TOOLE, Chairman 
BOARD OF HEALTH AND 

ENTAL SCIENCES 

certified to the Secretary of State MAY 7. 1990 . 
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BEFORE THE BOARD OF HEALTH AND BNVIROHMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.8.921, 16.8.925, 16.8.927,) 
16.8.928, 16.8.941 ) 

To: All Interested Persons 

NOTICE OF DATE CHANGE 
OF PUBLIC HEARING FOR 

AMENDMENT OF RULES 

(Air Quality Bureau) 

1. on June 22, 1990, at 9:30 am, the Board will hold a 
public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the aaendlaent of the 
above-captioned rules. This hearing was previously scheduled for 
the Board's meeting on June a, 1990 and has been rescheduled to 
June 22, 1990 at the request of the Chairman of the Board. 

2. The proposed amendments would require the department 
to enforce recently promulgated federal requirements involving 
new major stationary sources of air pollution which are planning 
to locate in any portion of Montana which is attaining the 
national ambient air quality standards. The proposed facility 
will be required to demonstrate that -issions of nitrogen 
dioxide from the facility, in conjunction with other affected 
facilities, will not degrade ambient air quality beyond specific 
ambient air quality increments. The proposed rules will preclude 
the department from issuing a permit unless such a demonstration 
is made. 

3. The rules, as proposed to be amended, appear in the 
Montana Administrative Register, 1990 Issue No. 8, dated April 
26, 1990, pages 805-808. 

4. Interested persona may aubllli t their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may alao be submitted to Jeff Chaffee, Department of Health and 
Environmental Sciences, Coqawell Building, Capitol Station, 
Helena, Montana 59620, no later than June 22, 1990. 

By 

Certified to the secretary of state May 7. 1990 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules I through XI 
concerning eligibility for 
the handicapped children's 
program, payment for 
services, covered conditions, 
record-keeping, application 
procedure, advisory committee 
and fair hearings 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF 

NEW RULES FOR THE 
HANDICAPPED CHILDREN'S 

SERVICES PROGRAM 

(Handicapped Children's 
services Program) 

l. on June 6, 1990, at 1:30 p.m., in Room C307 of the 
Cogswell Building, 1400 Broadway, Helena, Montana, the Depart
ment of Health and Environmental Sciences will hold a public 
hearing to consider the adoption of the above-captioned rules 
establishing, for the Handicapped Children's Services program, 
the eligibility requirements for both clients and providers, 
procedures for payment for services to clients as well as the 
methods for determination of the amounts providers will be 
paid, covered conditions, application procedure, conditions for 
obtaining a fair hearing before the department, and HCS record
keeping requirements. 

2. The proposed rules do not replace any rules currently 
found in the Administrative Rules of Montana. 

3. The rules, as proposed, appear as follows: 

RQLE I PQRPOSE OF RULES (1) The purpose of the handi
capped children's services program is to develop, extend, and 
improve services for locating, evaluating, and treating chil
dren who are physically handicapped or are suffering from phys
ical conditions which might lead to handicapping. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE II GENERAL REQUIREMENTS FOR HCS ASSISTANCE (1) In 
order to receive HCS financial assistance for a particular 
service, an HCS applicant must meet the eligibility require
ments of RULE IV, the service in question must be one of the 
covered services cited in RULE V, and the service provider must 
meet the standards of RULE VI. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE III DEFINITIONI:i (1) Unless otherwise indicated, 
the following definitions apply throughout this subchapter: 

(a) "Advisory committee" means a committee of represen
tative medical providers and consumers appointed by the depart-
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ment director to advise the department on HCS proqralll opera
tion. 

(b) "Applicant" means a person who has applied for bene
fits from HCS. 

(c) "Benefits" means payment by HCS for authorized medi
cal, corrective, or surgical treatment, including evaluation 
and transport, 

(d) "Child" means an individual who is under 21 years of 
age. 

(e) "Client" means an HCS applicant who has been approved 
by HCS for HCS benefits. 

(f) "Clinic" means a place where health care provider11 
with specialties appropriate to treating handicapped children 
come together to evaluate children with a specific handicap. 

(g) "Evaluation" means the Uledical examination and test
ing needed to determine the causa and possible treatment for a 
suspected or known handicapping condition. 

(h) "Family" means a group of related or non-related 
individuals who are living together as a single economic unit. 

(i) "HCS" Uleans the handicapped children's services pro
gram of the department, authorized by section so-1-202, MCA. 

(j) "Handicap" Uleans any physical defect or characteris
tic, congenital or acquired, which prevents or restricts normal 
growth or capacity for activity. 

(k) ""High-risk pregnant woman" means a woman who has one 
or more fetuses in utero and who is subject to circulllstances 
that increase the likelihood of premature delivery, congenital 
malformations, fetal death, or other potentially handicapping 
conditions. 

(1) "ICD-9-CM" means the World Health Organization's 
International Classification of Diseases, Clinical Modifica
tion, 9th Revision. 

(m) "Initial diagnosis and evaluation" means taking a 
medical history and performing a physical examination, medical 
procedures, laboratory tests, hearing tests, or other proce
dures deemed necessary for the diagnosis of a condition for the 
purpose of establishing HCS eligibility. 

(n) "Medical director" means a physician licensed by the 
state of Montana who serves as an advisor to HCS. 

(o) "Poverty income guidelines" means the poverty income 
guidelines revised annually pursuant to the Omnibus Reconcilia
tion Act of 1981 and published in the federal register by the 
u.s. department of health and human services. 

(p) "Program" means the handicapped children's services 
program of the department authorized by section 50-1-202, MCA. 

(q) "Provider" means a supplier of medical care or ser
vices, a medical appliance, drugs, or prescribed infant for
mula. 

(r) "SSI" means the supplemental security income program 
administered by the state department of social and rehabilita
tion services. 

(s) "Third party" means a public or private agency which 
is or may be liable to pay all or part of the medical costs of 
an applicant or client, including, but not limited to, private 
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insurance, CHAMPUS, •edicaid, •edicare, and trust funds avail
able to the applicant or client for medical care. 

(t) •Treat•ent• means medical, corrective, andfor surgi
cal intervention to alleviate a handicapping condition. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE IV APPLICANT ELIGIBILITY (1) With the exception 
noted in (7) below, an applicant, to be eligible for HCS bene
fits, must be: 

(a) either a high-risk pregnant woman or a child with 
either a handicapping physical deformity that can be substan
tially improved or corrected with surgery or a medical condi
tion/disease which can be either cured, improved, or definitely 
stabilized with medical treat•ent; a child must also either: 

(i) be under 18 years of age; or 
(ii) if older, have a handicap for which a delay in treat

ment is necessary (e.g. cleft palate repair), prior treatment 
for which began before s/he was 18 and was paid for by HCS; 

(b) a resident of the state of Montana; 
(c) a member of a family whose income during the 90-day 

period [or, if self-employed, during the year] prior to the 
date of application, less any out-of-pocket expenses for health 
insurance during that period, is at or less than 185% of the 
federal poverty income guidelines; and 

(d) either ineligible for medicaid or SSI benefits, or, 
if eligible, in need of treatment that is not covered by medi
caid or SSI but is covered by HCS. 

(2) Eligibility for program benefits will be determined 
on an annual basis after a person desiring HCS assistance sub
mits an application to the department. 

(3) Eligibility, once determined, is valid for one year 
after the date the application is signed by the applicant or 
his/her parent or legal guardian, if a minor, or earlier on the 
date of his/her birthday if sjhe becomes ineligible during the 
year due to the circumstances cited in (1) (a) above. 

(4) A new application for a subsequent year must be sub
mitted to the department in order for the department to deter
mine if eligibility is to continue and must be completed and 
approved before any HCS benefits in a subsequent year may be 
provided. 

(5) Financial eligibility limits will be established 
annually after consultation with the advisory committee. 

(6) (a) Income includes the following: 
(i) monetary compensation for services, including gross 

income from wages, salary, gratuities, commissions, and fees; 
(ii) net income from farm and non-farm self-employment; 
(iii) social security benefits; 
(iv) dividends or interest on savings or bonds, income 

from estates or trusts, and net rental income; 
(v) public assistance or welfare payments; 
(vi) government civilian employee or military retire

ment, pension, or veteran's payments; 
(vii) unemployment compensation; 
(viii) private pensions or annuities; 
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(ix) alimony and/or child support payments; 
(x) regular cash contributions from persons not living 

in the householdJ 

fits; 
(xi) workers' compensation payments and disability bene-

(xii) net royalties; 
(xiii) strike benefits; 
(xiv) payments from the bureau of Indian affairs; and 
(xv) other cash income, including, but not limited to, 

cash amounts received or withdrawn from any source, including 
savings, investments, proceeds from the sale of property, cash 
gifts, prizes and awards, inheritances, income tax refunds, and 
other resources which are readily available to the family. 

(b) Income does not include student financial assistance 
received from any program funded in whole or in part under 
Title IV of the Higher Education Act of 1965 or payments re
ceived under the Job Training Partnership Act [P.L. 97-JOO, 
Sec. l42(b), 29 u.s.c. 1552(b)]. 

(7) The above financial eligibility limits do not apply 
to a child who has or is suspected of having a condition cov
ered by HCS and wishes to attend a clinic that is specifically 
for that condition and that is funded entjrelv by HCS. 

(8) Effective July 1, 1990, the department hereby adopts 
and incorporates by reference the 1990 federal poverty income 
guidelines published by the U.S. department of health and human 
services in the February 16, 1990, federal register [55 FR 
5664]. Copies of the federal poverty income guidelines may be 
obtained from the Family/Maternal and Child Health Services 
Bureau, HCS Program, Department of Health and Environmental 
Sciences, Cogswell Building, Capitol Station, Helena, Montana 
59620 [phone: (406)444-4740). 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE V HCS SEBVICES (1) To the extent HCS funding al
lows and up to a maximum of $12,000 per state fiscal year {un
less the HCS medical director grants a waiver), HCS will pay 
for the cost of providing the following to an eligible client, 
subject to the exclusions set out in (2) below and the payment 
limits set out in RULE VII: 

{a) transport of a high-risk pregnant woman to a hospital 
for delivery of her baby; 

(b) emergency medical transport of a high-risk newborn 
under six weeks of age from one hospital to another; 

{c) transport to a hospital of a child six weeks or more 
of age for emergency medical treatment of a life-threatening 
condition otherwise covered by Hcs; 

(d) treatment for cystic fibrosis; 
(e) an initial evaluation and diagnosis to determine if a 

condition is HCS-eligible and the applicant is financially 
eligible; 

(f) treatment of a handicapping physical deformity that 
can be substantially improved or corrected surgically; 

(g) treatment of a handicapping condition/disease that 
can be either cured, improved, or definitely stabilized with 
9-S/17/90 MAR Notice No. 16-2-365 



-885-

~edical treatment; 
(h) infant fo~ula or low phenylalanine dietary supple

~ent food that is prescribed by a physician. 
(3) Excluded from HCS benefits are: 
(a) conditions which are usually non-remediable with no 

potential for long-term habilitation; 
(b) behavioral, emotional, and learning disabilities and 

developmental delays; pri~ary psychiatric diseases covered by 
numbers 390 through 319 in ICD-9-CM; blood dyscrasias; growth 
disorders; acute care for injuries and illnesses; and catastro
phic diseases, including neoplas~s and other cancers. 

(c) all appliances, with the exception of orthopedic 
braces and those appliances required for the correction of an 
orthodontic condition that affects an otherwise HCS-covered 
condition, such as that caused by the presence of a cleft pal
ate or another syndrome-caused craniofacial anomaly; 

(d) diseases associated with prematurity; 
(e) ~edicaid and/or SSI-eligible services, if the client 

is receiving medicaid and/or SSI benefits; 
(f) any expenses of travel for medical care, with the 

exception of the emergency medical transports described in 
subsection (1) (a), (b), and (c) above; 

(3) The depart~ent hereby adopts and incorporates by 
reference the World Health Organization's International Classi
fication of Diseases, Clinical Modification, 9th Revision (ICD-
9-CM), which systematically classifies and assigns code to 
diseases and medical conditions for use by medical profes
sionals. copies of ICD-9-CM may be obtained from ICD-9-CM, 
P.O. Box 971, Ann Arbor, Michigan 48106. A volume is also 
available for examination at the Family/Maternal and Child 
Health Bureau, HCS Program, Department of Health and Environ
mental Sciences, Cogswell Building, Capitol Station, Helena, 
Montana 59620 [phone: 444-4740]. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE VI HCS PROYIQER REQUIREMENTS (1) In order to re
ceive HCS payment for his/her services to an HCS client, a 
provider must meet whichever of the following requirements are 
applicable to himfher: 

(a) A physician or surgeon must: 
(i) be either currently licensed by the State of Montana 

pursuant to Title 37, chapter 3, MCA, to practice medicine as 
defined by state law if a Montana resident, or currently li
censed to practice medicine in the state in which sfhe resides; 

(ii) be board-eligible or board-certified in the special
ty for the condition being treated or working in cooperation 
with a physician who is; 

(iii) provide the department, upon request by the depart
ment, with adequate documentation of credentials needed to 
prove program eligibility on a form provided by the department. 

(b) An orthodontist must be currently licensed as a den
tist in the state of Montana or the state in which she or he 
resides, have completed two years of graduate or post-graduate 
orthodontic training recognized by the council of dental educa-
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tion of the American dental association, and limit his/her 
practice to the area of orthodontics. 

(c) A pediatric dentist •ay treat children under the age 
of ten for orthodontia and must: 

(i) be currently licensed as a dentist by the state of 
Montana or the state in which sfhe resides; and 

(ii) have completed a minimum of two academic years of a 
graduate or post-graduate pediatric dentistry program accredi
ted by the council on dental accreditation of the American 
dental association. 

(d) A hospital must be accredited by the Joint Commission 
of Accreditation of Healthcare Organizations and be currently 
licensed and certified by the department, if in-state, or by 
the state in which it is located, if out-of-state. 

(e) Any provider other than those listed in (a) through 
(d) above must: 

(i) be certified and/or licensed by the appropriate Mon
tana authority, or if Montana has no certification or licensure 
requirements for the provider, be certified by a nationally 
recognized professional organization in their area of exper
tise; and 

(ii) shall provide services as ordered or prescribed by 
the attending physician. 

(f) A provider must immediately supply HCS with reports 
requested by the latter in order to permit effective evaluation 
of payment claims. 

( 2) A provider, in order to be eligible to receive HCS 
payment for his/her services to an HCs client, must refrain 
from seeking additional payment from the client or those finan
cially responsible for the client for services for which HCs 
provides reimbursement. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE VII PAYMENT LIMITS ANP REQUIREMENTS (1) DHES will 
be responsible for paying for Res-eligible services for an HCS 
client only: 

(a) if HCS has sufficient federal Hcs funds left to pay 
for the services; 

(b) up to a maximum of $12,000 per year, unless the HCs 
medical director approves a waiver; 

(c) if a third party is responsible for all or part of 
the medica~ bills and the provider bills the client directly, 
if the client submits the claim in turn to the third party 
within six weeks after receiving the bill from the provider; 

(d) after all third parties, if any, have paid the provi
der, in which case HCS pays any balance remaining, within HCs 
limits for the services in question. 

(2) HCS will not reimburse clients for medical expenses; 
rather, it will pay directly to the provider for services ren
dered. 

(3) HCs will pay eligible providers only: 
(a) after all third-party carriers have paid or denied 

payment on HCS-authorized care; and 
(b) after HCS receives documentation that the service has 
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already been provided, including a completed authori~ation form 
obtained from the department. 

(4) A provider, family, or individual who erroneously or 
improperly is paid by HCS must promptly refund that payment to 
HCS. 

(5) If a provider provides HCS-eligible services to an 
HCS client and accepts the HCS-approved level of payment for 
those services from acs and/or an insurance company, the provi
der must refrain from seeking additional payment from the HCS 
client or his/her family. 

tics: 
(6) HCS will pay up to the following limits for orthodon-

(a) 
(b) 
(c) 

{d) 

(e) 

(f) 
{g) 

initial exam 
records (per phase) 
phase I orthodontics (expansion 

monthly phase I 
phase II partial banding 

monthly phase II 
phase III full banding 

monthly phase III 
retainer repair or replacement 
maintenance visit 

$20 
160 
450 

55 
450 

55 
750 

55 
115 

35 

(h) specialty treatment by report, 90% 

(maximum 
$105/yr.) 

{7) For his/her services to an HCS client, a physician 
will be paid the amount calculated by using the CPT-4 codes 
published by the American Medical Association (Physician's 
Current Procedures Terminoloqy, AMA, 4th edition) together with 
the relative value scales (RVS) for those codes as stated in 
the Montana medical association's RVS (or, if Montana has no 
code for the particular procedure, the RVS used by Colorado, 
California, or any other state that has such a code), multi
plied times the following conversion factors, whichever is 
relevant: 

(a) 
(b) 
(C) 
(d) 
(e) 

medical services (90000-99199) 
surgical services (10000-69999) 
radiology services (70000-79999) 
laboratory services (80000-89399) 
anesthesia services (90000 series, 

10000-69999, 70000 series 

$1.85 
79.00 
8.50 

.70 

with modifier of -30) 30.00 
(8) Hospitals and surgicenters will be paid 90% of the 

actual submitted charge on the date of occurrence for in
patient and out-patient services. 

(9) Dentists will be paid only for dental extractions 
related to active or anticipated orthodontia treatment, at the 
rate of $22 per unit (as rounded up to the nearest whole unit) 
identified in the American Dental Association's Code on Dental 
Procedures and Nomenclature. 

(10) In addition to the above, HCS will pay: 
(a) either the actual charge for drugs and other pre

scribed materials, or the price, plus $4 dispensing fee, cited 
in the Annual Pharmacists• Reference 1989 Redbook, whichever is 
less; 
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(b) 90't of the cost of orthotics and prosthetic devices 
(orthopedic only); 

(c) for physical therapy at the rate of $1.85 multiplied 
times the relevant unit found in the 90000 series identified in 
(7) (a) above. 

(d) for ambulance services at the rates established by 
the department's improved pregnancy outcome project, as revised 
November 1987, with the exception of ancillary services, which 
will be paid at 90\ of the charge; and 

(e) lOOt of the cost of infant formula or low phenylala
nine dietary supplement food that is prescribed by a physician. 

(11) The services provided at a clinic funded P.ntire1y by 
HCS must be provided free of charge, regardless of income. 

(12) An individual utilizing a clinic supported in part 
by HCS may not be billed for the clinic operating expenses 
funded by HCS, but may be billed by the clinic for services 
provided that HCS does not pay for. 

( 13) The department hereby adopts and incorporates by 
reference the Physicians' CUrrent Procedures Terminology, pub
lished by the American Medical Association, 4th edition, which 
assigns value units to the various medical procedures; the 
relative value scales adopted by the Montana Medical Associa
tion, Colorado, and California, which assign value units to 
medical procedures; the American Dental Association's Code on 
Dental Procedures and Nomenclature, which assigns units of 
value to the various dental procedures; the Annual Pharmacist's 
Reference 1989 Redbook, which suggests prices for drugs; the 
rates for ambulance services set by the department's improved 
pregnancy outcome project, as revised November 1987. Anyone 
wishing to examine any of the above references may do so by 
contacting the department's HCS Program, Cogswell Building, 
Capitol Station, Helena, Montana 59620 [phone: 444-4740]. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

BULE VIII APPLICATION PROCEDUBE (1) A person who de
sires HCS benefits must submit a completed application, along 
with documentary evidence required by the department, to the 
department on a form it prescribes. 

(2) If the department notifies the applicant that the 
application is incomplete and is not provided with the re
quested information within four weeks after the date the ap
plicant was notified of the deficiency, the application will be 
considered inactive. 

{3) If the application is denied, the department will 
send the applicant a notice of denial stating the reasons for 
denial and explaining how a fair hearing may be obtained pur
suant to RULE IX. 

{4) If the applicant is found eligible for HCS benefits, 
the department will send the applicant a notice of that fact 
that also specifies which condition(s) are eligible for HCS 
assistance. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE IX FAIR HEARING PROCEPUBE (1) An applicant who has 
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been denied participation in HCS, a provider who has been de
nied reimbursement for HCS-eligible services, or anyone who is 
otherwise adversely affected by an action taken by HCS may have 
a fair hearing before the department director by requesting 
such a hearing within 60 days after notice of the adverse 
action in question has been placed in the mail or otherwise 
communicated to the aggrieved party. 

(2) A request for a hearing, in order to be effective, 
must be in writing and postmarked at least by the 60th day 
after notice of the adverse action referred to in (1) above was 
given, 

(3) If the department receives a request for a fair hear
ing, it will hold the hearing within 30 days after the date the 
request is received unless both the requestor and the depart
ment agree to a later date. 

(4) The department will send a hearing requestor written 
notice of the date, time, and place of the hearing. 

(5) A fair hearing will be conducted in accordance with 
the procedures prescribed for informal proceedings in section 
2-4-604, MCA. 

(6) The decision by the department's director after a 
fair hearing is final. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE X PROGRAM RECORDS {1) HCS shall retain records of 
HCS services provided for a client for a period of five years 
from the date on which the last service was provided unless the 
records are required for litigation or audit before the five 
years are up, in which case they must be retained until the 
litigation or audit is completed or until the end of the regu
lar five-year period, whichever is later. 

(2) Prior to destroying records over five years old, HCS 
shall advertise the availability of the records to the program 
clients or their legal guardians by publishing a notice in 
Montana's major newspapers once per week for three consecutive 
weeks, 

(3) Records remaining unclaimed for three months after 
the public notice described in (2) above is completed will be 
destroyed after the department receives the approval of the 
state records committee required by 2-6-212, MCA. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

RULE X! AQVISORY COMMITTEE (1) The HCS advisory commit-
tee: 

(a) will review the administration of the program and 
provide consultations and recommendations concerning program 
operations; 

(b) will have a minimum of six members and be composed of 
health care providers representing those specialties most often 
needed by HCS, as well as consumers of HCS benefits, including 
one each of the following: physician, orthodontist, hospital 
administrator, public health nurse, and parent of an HCS-eligi
ble child; 

(c) members will be appointed by the department's dirac-
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tor for three-year terms; 
(d) will meet at least once per year; and 
(e) will advise the department concerning the financial 

eligibility limits for HCS beneficiaries. 
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA 

4. The rules proposed to be adopted are necessary to 
implement section 50-1-202(13), MCA, which requires the depart
ment to adopt rules establishing standards for the department's 
program providing services to handicapped children. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed rules, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Thomas Ellerhoff, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol station, 
Helena, Montana 59620, but, to be considered, must be received 
by the department no later than June 14, 1990. 

6. Thomas Ellerhoff, at the above address, has been des
ignated to preside over and conduct the hearing. 

Certified to the Secretary of State --~M~a~v~7~·~1w9~9u0~--
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amend
ment of rules 16.32.308 and 
16.32.328 concerning reten
tion of medical records by 
health care facilities 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 

(Health Care Facilities) 

NO PUBLIC HEARING CONTEMPLATED 

1. On June 16, 1990, the department proposes to amend the 
above-listed rules, found at pages 16-1481 and 16-1487 of the 
Administrative Rules of Montana. 

2. The rules proposed to be amended provide as follows 
(matter to be stricken is interlined, and new material is un
derlined): 

16.32.308 MINIMQM STAHQARPS FOR ALL HEALTH CARE 
FACILITIES--MEDICAL RECQBpS (1)-(2) Remain the same. 

(3) A medical record may be microfilmed or preserved via 
any other electronic medium that Yields a true copy of the 
~ if the health care facility has the equipment to repro
duce records on the premises. 

(4) Remains the same. 
AUTHORITY: 50-5-103, 50-5-404, MCA; 
IMPLEMENTING: 50-5-103, 50-5-106, 50-5-204, 50-5-404, MCA 

16.32. 328 MINIMUM STAHDABDS FOR A HOSPITAL--MEDICAL 
RECORDS Medical records shall comply with the following re
quirements: 

(1) A patient's entire medical record, in ei~her erigi 
nal er mierefilllled fe- 1 must be maintained, in either its 
original form or that allowed by ARM 16.32,308(31. for not less 
than 10 years following the date of a patient's discharge or 
death, or, in the case of pa~ien~e who are miners a patient who 
is a minor, for not less than 10 years following the date the 
patient either attains a~eain111ent: ef the age of majority ru;: 
dies, if earlier. 

(2)-(6) Remain the same. 
AUTHORITY: 50-5-103, 50-5-404, MCA; 
IMPLEMENTING: 50-5-103, 50-5-106, 50-5-404, MCA 

3, The proposed amendments are needed to allow health 
care facilities, including hospitals, to utilize advances in 
electronic storage of records, rather than to limit them to 
microfilming; also, ARM 16.32.328 required amending to clarify 
what record retention limit applied if an underage patient died 
before age 18. 
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4. Interested persons may su~it their data, views, or 
arguments concerning the propelled amendments, in writing, to 
Thomas Ellerhoff, Cogswell Building, Capitol station, Helena, 
Montana 59620, no later than June 14, 1990. 

5, If a person who is directly affected by the proposed 
amendments wishes to express his or her data, views, or argu
ments orally or in writing at a public hearing, such person 
must make written request for a hearing and submit this request 
along with any comments to Thomas Ellerhoff, Cogswell Build
ing, Capitol Station, Helena, Montana 59620, no later than 
June 14, 1990. 

6. If the department receives requests for a public 
hearing on the proposed amendments from either 10% or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the administrative code com
mittee of the legislature, from a governmental agency or sub
division, or from an association having no fewer than 25 mem
bers who will be directly affected, a public hearing will be 
held at a later date. The department has determined that the 
number representing 10% of the class of potentially affected 
persons will be over 25. Notice of the hearing will be pub
lished in the Montana Administrative agister. 

Certified to the Secretary of State --~M~a~y~7~·~1w9~9~0L-~ 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

In the matter of proposed new 
rule to reject or modify 
permit applications for con
sumptive uses and to condition 
permits for nonconsumptive 
uses in Walker Creek Basin 

To All Interested Personal 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION OF 
NEW RULE TO REJECT OR 
MODIFY APPLICATIONS IN 
WALKER CREEK BASIN 

1. On June 26, 1990, at 7100 P.M., a Public Hearing will 
be held at St. Charles Parish Hall, 230 Baker Ave. in 
Whitefish, Montana to consider the adoption of a new rule to 
reject permit applications in Walker Creek Basin. 

2. The definitions set out in ARM 36.12.1010, except 
36.12.1010(4), apply to the following proposed new rule1 

"RULE I WALKER CREEK BASIN CLOSUBE (1) Walker Creek 
Basin means the Walker Creek drainage area, located in 
hydrologic Basin 76LJ, a tributary of the Whitefish River in 
Flathead County, Montana. The entire Walker Creek drainage, 
from its headwaters in Section 10 of Township 31 North, Range 
21 West, MPM to its confluence with the Whitefish River in 
Section 8 of Township 30 North, Range 21 West, MPM including 
all unnamed tributaries is contained in the closure area. 

(2) The department shall reject consumptive use 
applications for surface water permits within the Walker Creek 
Basin for any development, including infiltration galleries 
within 50 feet of Walker Creek or any of its tributaries, 
requesting to appropriate water or use water during the period 
July 1 through March 31. 

(3) Permits for nonconsumptive uses during the closure 
period shall be modified or conditioned such that there will 
be no decrease in the source of supply, no disruption in the 
stream conditions below the point of return, and no adverse 
affect to prior appropriators within the reach of stream 
between the point of diversion and the point of return. Any 
permit for a nonconsumptive use shall include at a minimum the 
following conditional 

(a) All nonconsumptive water uses shall be constructed 
such that the inflow and outflow can be measured. 

(b) One set of inflow and outflow measurements shall be 
taken during both July and August in the first full year of 
operation. The permittee shall keep a written record of the 
flow rate, method of measurement, place of measurement, and 
date of measurement, and shall submit said records by November 
30th to the Water Rights Bureau Field Office, P.O. Box 860, 
Kalispell, MT 59903. 

(c) All ponds or other storage facilities shall be filled 
during spring runoff or before June let of each year, which 
ever occurs first. 

MAR Notice No. 36-12-2 9-5/17/90 



-894-

(d) All ponds or other storage facilities shall be 
designed according to u.s. Soil Conservation Service 
specifications or designed by a registered engineer to 
minimize seepage. 

(e) All nonconsumptive water uses which do not utilize 
the natural stream channel shall be constructed such that 
water is conveyed to the use and returned to the stream by 
pipe to minimize loss due to seepage. 

(4) The applicant for a nonconsumptive use shall prove by 
substantial credible evidence the applicant's ability to meet 
the conditions imposed by (3) above. 

(5) Permit applications which would utilize an offstream 
storage facility to impound water outside the closure period 
of July 1 through March 31, and which is of sufficient size to 
store adequate water for use during the closure period, is 
exempt from these rules. All applications for provisional 
permit for completed stockwater pit or reservoir (form 605) 
will be rejected. 

(6) These rules apply to all surface water within the 
Walker Creek Basin. 

(7) The department will make periodic inspections to 
determine compliance with these rules and conditions. 

(8) Emergency appropriations of water as defined in ARM 
36.12.101(6) and 36.12.~05 shall be exempt from these rules. 

(9) These rules apply only to applications received by 
the department after the date of adoption of these rules. 

(10) The department may, if it determines changed 
circumstances justify it, reopen the basin to additional 
appropriations and amend these rules accordingly after public 
notice and hearing." 
AUTH1 85-2-112 and 85-2-319, MCA; IMP: 85-2-319, MCA 

3. The rationale for Rule I is that unappropriated water 
may only exist in Walker Creek basin during extremely high 
stream flow events. On May 2, 1989, a petition was filed 
according to S 85-2-319, MCA, with the Department of Natural 
Resources and Conservation. The petition was signed by eight 
water uses on Walker Creek requesting the Department to close 
the basin to all new consumptive appropriations of water. The 
petitioners state that the creek's low to nonexistent water 
volume during summer and winter causes hardships on prior 
appropriators. When the creek is low, it is hard for the 
cattle to find water or to get access to small pools in the 
dry creek bed. They claim subdivisions continue to appear in 
the upper basin and new landowners are using creek water and 
causing adverse affect to the existing water users. The 
department in response to the petition for basin closure made 
a water availability study. The department's study showed a 
water shortage during the period of July 1 through March 31. 
As a result of this study the department is proposing to 
reject water use permit applications for certain uses of water 
from July 1 through March 31. This rule is intended to assist 
in preserving existing stream flows for senior appropriators. 
Since unappropriated waters exist so infrequently in the 
source of supply from July 1 through March 31, any further 
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uses during that time will adversely affect prior 
appropriators. This rule sets out the period for closure, the 
class of applications affected and the type of appropriations 
that are exempt from the rule. This rule also allows the 
department in its discretion to reopen the basin to additional 
appropriations if changed circumstances justify it. Reopening 
of the basin would necessitate amending these rules after 
public notice and hearing. 

4. Interested parties may present their data, views or 
arguments in writing or orally at the hearing. Written data, 
comments or arguments in support of or in opposition to the 
adoption must be submitted to the Department of Natural 
Resources and Conservation, Water Rights Bureau, P.O. Box 860, 
Kalispell, MT 59903 no later than July 5. 1990. 

5. Questions concerning the proposed adoption or requests 
for a copy of the Walker Creek Basin map of the affected area 
or water availability study should be directed to the 
Department of Natural Resources and Conservation at the above 
Kalispell address, or call 752-2288. In Helena, Montana, call 
444-6610. 

6. Keith Kerbel has been designated to preside over and 
conduct the hearing. 

CERTIFIED to the Secretary of State, May 7, 1990. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the proposed 
adoption of a new rule con
cerning mandatory training 

TO: ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
A NEW RULE CONCERNING 
REQUIRED TRAINING 

1. On June 15, 1990, at 9:30a.m., a public hearing 
will be held in the Glacier Room of the Department of Natural 
Resources and Conservation Building, 1520 £ast Sixth Avenue, 
Helena, Montana, to consider the proposed adoption of a new 
rule concerning mandatory training for license renewal. 

2. The proposed rule will read as followst 

''I. REQUIRED TRAINING (l) Licensees shall obtain a 
minimum of 4 hours of board approved training prior to license 
renewal each July. This requirement will be effective 
starting with the renewal year of July 1, 1991. 

(2) The training may include, but is not limited to, 
national water well association, Montana water well drillers 
association, board sponsored workshops, or other board 
approved training, relating to the specific area of licensure. 

(3) The training must have prior board approval to count 
towards the training requirement. A course outline must be 
submitted, along with the instructor's name(s), length of the 
training, and an explanation of how it relates to the area of 
licensure. 

(4) Credit may be requested for training classes that a 
licensee has completed without prior board approval, provided 
the licensee can supply verification of actual attendance, a 
course outline, and an explanation as to why prior approval 
was not obtained. These courses will be approved on a case by 
case basis, 

(5) A new licensee will not be required to obtain the 
training until the second renewal year following issuance of 
his license. 

(6) Separate training is required for apprentices." 
Auth: 37-43-202, MCA; Imp. 37-43-202 (6), (7), MCA. 

3. The adoption of the mandatory training is proposed as 
a method to keep licensees up-to-date on changes in the 
drilling industry, in state and federal law and rules, and in 
other areas that directly relate to the profession. The 
adoption of mandatory training or continuing education for 
licensees was requested by the Montana Water Well Drillers 
Association. It was felt that with the many changes occurring 
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in the industry, including the increase in the amount of 
monitoring wells being drilled, as well as the diversification 
which is occurring in some firms, the need for continual 
training exists. The primary goal of the board is to protect 
the public and the groundwater resource through reasonable 
regulation of drillers, contractors and monitoring well 
constructors. Ensuring that each licensee receives a minimal 
amount of training each year is another method by which this 
can be accomplished. 

4. Interested parties may present their data, views, 
and arguments, either orally or in writing, at the hearing. 
Written, data, comments, or arguments may also be submitted to 
the Board of Water Well Contractors, 1520 East Sixth Avenue, 
Helena, Montana 59620 no later than June 14, 1990. 

5. Fred Robinson, Attorney, Department of Natural 
Resources and Conservation, Helena, will preside over and 
conduct the hearing. 

BOARD OF WATER WELL CONT~CTORS 
wgSLEY LINDSAY, CHAIRMAN 

Certified to the Secretary of State, May 7, 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46,12.541 and 46.12.542 
pertaining to hearing aid 
services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.541 AND 
46.12.542 PERTAINING TO 
HEARING AID SERVICES 

1. On June 6, 1990, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 sanders, Helena, Montana to con
sider the proposed amendment of Rules 46.12.541 and 46.12.542 
pertaining to hearing aid services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.541 HEARING AID SERVICES. REQUIREMENTS 
Subsections (1) through (3)(c) remain the same. 
(i) for persons over 21 years ot age, the audiological 

examination. results show that there is an average pure tone 
loss of at least forty (40) decibels pl~s er mift~S fi•e (5) 
eeei~els over the frequency at 1,000, 2,ooo, J,ooo and 4,000 
hertz in the best ear~~ The following criteria shall apply to 
adults aged 21 years or older for binaural hearing aids: 

CAl the two frequency ayerage at 1khz and 2khz must be 
greater than 40 db in both ears: 

CBI the two frequency average at 1khz and 2khz must be 
less than 90db in both ears: 

CCI the two frequency ayerage at 1khz and 2khz must have 
an interaural difference of less than 15db; 

CDl the interaural word recognition or speech dis
crimination score must have a difference of not greater than 
twenty percent C20\l: 

CEl demonstrated success in using a monaural hearing aid 
for at least six months: and 

CFl documented need to understand speech with a high 
level comprehension based on an educational or vocational 
need. 
-----Subsections (3) (c) (ii) through (5) remain the same. 

(6) Reimb~rsemeftt fer heerin~ aid refttale is limieee te 
a maMim~lll ef thirty (39) days, 

!61 The date of service is defined as the date the 
hearing aidCsl is ordered by the dispenser. 

(7) Hearing aid repairs shall be limited to the invoice 
cost from the manufacturer plus a $10. 00 handling fee_ The 
cost of repair shall not exceed $175.00 per calendar year for 
each hearing aid. 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.542 HEARING AID SERVICES. REIMBQRSEHENT 
Subsections~) through (1)(b) remain the same. 
(2) Sffeeei~e J~ly 1, 1989 1 ehe rei~ba~eemene reees 

lis~ed will be inereased b) ~we pereene (2•)• hll iee~e paid 
ey repert ~o~ill ~e•ain at ~he rete indieated. 

(~1) Medicaid payment for hearing aid purchase or rental 
will cover only the following items in the amounts indicated: 

List of services 

Purchase of instrument ........• 

Hearin~ aid rental ... , . •, .. ,, .. 

Hearing aid. service & repair 
(which includes a 6 month 
warranty) .................... . 

Hearing aid recasing •.......... 

Accessories (Cords, receivers, 
etc. J ••••••••••• • • • • • • • • • • • • • • • 

Bone ossilator ................ . 

Manufacturer's invoice plus 
a dispensing fee of $288,08 
$208.08 for a monaural 
(single) hearing aid and 
$3&9.99 $312.12 for binaural 
(two hearing aids, one for 
each ear) hearing aids. 

$1.21 per day 

$72,68 maximum pe~ year per 
tid Invoice price t'lus 
$10.00 handling f@e 

$36,39 •a~rimum per year per 
tid Invoice price plus 
$10.00 handling fee 

$42.35 maxi.am per year per 
tl-ie Invoice cost plus 
$10.00 handling fee 

$78.65 maximum per year per 
tl-ie Invoice cost plus 
$10.00 handling fee 

Ear mold .......... , . . . . . . . . . . . . ~ Invojce cost plus 
$10.00 handling fee 

Hearing aid batteries .....•.... ~~per cell 

(41) The dispensing fee consists of the initial ordering, the 
fitting, the orientation, the counseling, two return visits 
for the services listed, and the insurance for loss or damages 
covered under an extended one year warranty. 
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3. This rule is intended to clearly define coverage of 
hearing aids under the Montana Medicaid pr09ram. This rule 
clarifies the forty decibel loss requirement for adults and 
establishes criteria for binaural ~earing aids. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also bs submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.o. Box 4210, Helena, Montana 59604-4210, no later 
than June 15, 1990. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

certified to the Secretary of state ____ M_a~y __ 7 ___________ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.12. 303 
pertaining to medicaid 
billing, reimbursement, 
claims processing and pay
ment 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.303 PERTAINING TO 
MEDICAID BILLING, REIMBURSE
MENT, CLAIMS PROCESSING AND 
PAYMENT 

TO: 

1. 
be held 
Services 
proposed 
billing, 

All Interested Persons 

On June 8, 1990, at 11:00 a.m., a public hearing will 
in the auditorium of the Social and Rehabilitation 
Building, 111 Sanders, Helena, Montana to consider the 
amendment of Rule 46.12. 303 pertaining to medicaid 
reimbursement, claims processing and payment. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.303 BILLING. REIMBQRSEHENT, CLAIMS PROCESSING, 
AND PAYMENT (1) Providers shall submit ~ claims tg 

medicaid within 12 months from the latter of: 189 days ef i!he 
Elai;e ~he sel!''<'iee was perfsl!'lfteli, 11ii!hiPl 188 !lays afi!er the 
applieaPlt's eligiBility is lie~ePiftiPleli, er wi~hiPl 199 da,s after 
a Wl!'ii!ten Pls~iee frem a third. pai!'~Y rese~ree 1 ~hiehe;er eeeHrs 
las~· Fer pre'<'iders ef heapital sel!'oiees, ~he eer'<'iee shell ee 
dee111ed te ha'<'e Been perfermed ~pen the reeipiePlt's diseharge 
fl!'em el"'e ee!'ltil'l~te~ts eePlfiPlemel'lt a A writ~e!'l i!'l~~til!')l ~e the 
departmePlt er ~" the leeel esHI'lt)l welfare depert.ePlt regerdiPlg 
eligieility within the 188 day limit shall eenstitHte e~iEienee 
ef an effert te Bill medieaili fer these ser•.-ieel!h 

(a) the date of the service: 
(b) the date retroactive eligibility was determined: or 
(c) the date disability was determined, 
(21 For purposes of this section: 
Cal "Clean Claim" means a claim that can be processed 

without additional information or documentation from or action 
by the provider of the service; 

(b) for inpatient hospital services, date of service is 
the date of discharge: 

lcl the date of submission to the medicaid program is thg 
date the claim is stamped "received" by the department or it's 
designee; 

(d) according to ARM 46.12.304141 a provider may submit 
a bill to medicaid after 90 days of a prior submission to 
another third party insurer. 

(a:l) Claims must be submitted in accordance with this rule 
to be valid. 
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(l!l.i) Except as provided in subtu•ction (-i-.1)-fet of this 
rule, all medicaid claims submitted to the department are to be 
submitted on a state claim fora either: 

(~A) personally signed by that provider; or 
(H)2) personally signed by a person who has actual written 

authority to bind and represent the provider for this purpose. 
The department may require a provider to furnish this written 
authori:r:ation. 

(e~) All medicaid claims submitted to the department by 
a hospital for services provided by a physician who is required 
to relinquish fees to the hospital are to be submitted on a 
state claim form with the personal signature of either: 

(~A) the physician provider; or 
(~)2) a person who has actual written authority to bind 

and represent the physician provider for this purpose. The 
department may require a provider to furnish this written 
authorization. 

(d~) The department may require a hospital provider to 
obtain on the claim form the signature of a physician providing 
services for which fees are relinquished to the hospital. 

(e.Z) Electronic media claims may be submitted by a 
provider who enters into an agreement with the department for 
this purpose and who meets the department's requirements for 
documentation, record retention and signature requirements. 

(~!) Claims submitted for the professional component of 
electrodiagnostic procedures which do not involve direct 
personal care on the part of the physician and performed by 
physicians on contract to the hospital may be submitted on state 
approved claim forms signed by the person with authority to bind 
the hospital under subsection (b) above. 

(Hg) Electrodiagnostic procedures include echocardiology 
studies, electroencephalography studies, electrocardiology 
studies, evoked potential studies, halter monitors, telephonic 
or teletrace checks and pulmonary function tests. 

(~~) If, after review, the department determines that 
claims for hospital-based physician services are not submitted 
by a hospital provider in accordance with this subsection, the 
department may require the hospital provider to obtain the 
signature of the physician providing the service on the claim 
form. 

Original subsections (2) through (3) (a) remain the same in 
text but are recategorized as subsections (9) through (10)(a). 

(b) A provider may bill a recipient for services not 
covered by the medicaid program fer w"hiel'l t!"he reeipieAt! hae 
a~reed in writ!iA~ Aet! tie ~se medieaid ee~era9e. 

Original subsections (3) (c) through (7)(b) remain the same 
in text but are recategorized as subsections (10)(c) through 
(14) (b). 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-131 MCA 
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3. The proposed amendment will extend the billing 
deadline from 180 days to 12 months. However, the proposed 
amendment will require that providers sub:mit a "clean claim" 
within the 12-month time line. The providers will be respon
sible for submitting claims early and monitoring the claim to 
be sure all necessary action has been taken within the 12-month 
deadline. These changes are necessary to revise billing 
procedures to clarify the respective responsibilities of the 
department and providers, and to impose a deadline by which 
clean claims must be submitted. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than June 18, 1990. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

D1re 
ti 

Certified to the Secretary of state --'-'Ma::.Yt.....; _______ , 1990. 

MAR Notice No. 46-2-602 9-5/17/90 



-904-

BEFORE THE DEPARTMENT OP SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.505 pertaininq to 
diagnosis related qroups 
(DRGs) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.505 PERTAINING 
TO DIAGNOSIS RELATED GROUPS 
(DRGS) 

1. on June 7, 1990, at 10:00 a.111., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion services Building, 111 sanders, Helena, Montana to con
sider the proposed amendment of Rule 46.12.505 pertaining to 
diagnosis related qroups (DRGs). 

2. The rule as proposed to be amended provides as 
follows: 

46.12.505 INFATIENT HOSPITAL SERVICES. REIM8QRS£MENT 
Subsections (1) through (2)(b) remain the same. 
(c) The department computes a Montana average base price 

per case. This average budget neutral base price per case is 
$1,416o99 ~.471.31 for fiscal year ending June 30, ~ ~

subsections (2)(d) throuqh (12) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

3. The medicaid prospective payment diagnostic related 
group (DRG) system creates incentives for hospitals to contain 
the cost of services. Under the DRG syste111 hospitals are paid 
a set price per service provided. If hospitals are able to 
provide the service at a cost less than the DRG payment, the 
hospital may retain the savinqs. The proposed amendment 
increases reimbursement to hospital providers. 

The budget neutral base price per case has been developed 
by the department to maintain aggregate medicaid inpatient 
hospital expenditures at a level equal to what would have been 
expended under the previous reimbursement system based upon 
medicare cost reimbursement principles. The base price has 
been calculated by inflatinq forward the most recent audited 
cost data available for inpatient hospital services. For the 
rate year beginninq July 1, 1990, the base price is calculated 
by multiplying the previous year's base price by 3.9t. This 
increase reflects the legislatively mandated inflation factor 
appropriated by the 1989 Legislature considering estimates of 
the increase in the Hospital Market Basket. 
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4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than June 18, 1990. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

D 

Certified to the Secretary of state ----~Ma~y~7 ____________ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.703 pertaining to 
reimbursement for 
outpatient drugs 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.703 PERTAINING TO 
REIMBURSEMENT FOR 
OUTPATIENT DRUGS 

1. on June 6, 1990, at 11:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 sanders, Helena, Montana to 
consider the proposed amendment of Rule 46.12.703 pertaining 
to reimbursement for outpatient drugs. 

2. The rule as proposed to be amended provides as 
follows: 

46.12, 703 OUTPATIENT DRUGS. REIMBURSEMENT Subsection 
(1) remains the same, 

(2) The dispensing fee for filling prescriptions shall 
be determined for each pharmacy provider annually. The dis
pensing fee shall include the average sum of the individual 
provider's direct and indirect costs which can be allocated to 
the filling of prescriptions, plus an additional sum as an 
incentive factor, which shall be 7 1/2% of the average of all 
Montana pharmacy prescription charges for the year the cost 
survey is conducted. If the individual provider's usual and 
customary average dispensing fee for filling prescriptions is 
less than the foregoing method of determining the dispensing 
tee, then the lesser dispensing fee shall be applied in the 
computation of the payment to the pharmacy provider. The cost 
of filling a prescription shall be determined from the Montana 
dispensing cost survey. A copy of the Montana dispensing cost 
survey form is available upon request from the department. 
This Montana dispensing cost survey shall outline the informa
tion used in determining the actual average cost of filling a 
prescription for each pharmacy. A provider's failure to 
submit the cost survey form properly completed will result 
in the assignment of the minimum dispensing fee offered. The 
average cost of filling a prescription will be established on 
the basis of a determination of all direct and indirect costs 
that can be allocated to the cost of the prescription depart
ment and that of filling a prescription. The dispensing fees 
assigned shall range between a minimum of $2.00 and a maximum 
of $~ .L..Q§_, Out-of-state providers will be assigned a 
$3.50 dispensing fee. 

(3) Notwithstanding subsection (2) above, effective July 
1, ~ 1990, all in-state pharmacies which became or become 
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providers after November 30, 1986, will be assigned an interim 
$3.50 dispensing fee until a dispensing fee survey, as pro
vided for in subsection (2) above, can be completed for six 
months of operation. At that time, a new dispensing fee will 
be assigned which will be the lower of the dispensing fee 
calculated in accordance with subsection (2) for the pharmacy 
or the $~ ~ dispensing fee. Failure to comply with the 
six months dispensing fee survey requirement will result in a 
disoensinq fee of S2.00 beinq assiqned. 

Subsection (4) remains the same. 
AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

3. The reimbursement rate for the maximum allowed 
medicaid drug dispensing fee has had only one increase (July 
1, 1989) since July of 1982. House Bill 100 passed by the 
51st Legislature authorized an increase for each year of the 
biennium. This proposed rule change will implement the second 
increase for this biennium. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than June 15, 1990. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

6. This rule change will 

certified to the Secretary of State ------~Ma~y~7 _________ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.3803 pertaining to 
medically needy income 
levels 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.3803 PERTAINING 
TO MEDICALLY NEEDY INCOME 
LEVELS 

TO: All Interested Persons 

1. on June 11, 1990, at 9:00a.m., a public hearing will 
be held in the auditorium of the social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of Rule 46.12.3803 pertaining to medically 
needy income levels. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.3803 MEDICALLY NEEPY INCQME STANDARDS Subsections 
(1) through (2) remain the same. 

(3) The following table lists the amounts of adjusted 
income, based on family size, which may be retained for the 
maintenance of SSI and AFDC-related families. Since families 
are assumed to have a shelter obligation, an amount for shelter 
obligation is included in each level. 

Family Size 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

9-5/17/90 

MEDICALLY NEEpY INCOME LEVELS 
FOR SSI and AFPC-RELATED INPIV!pUALS 

AND fAMILIES 

One Month 
Net Income 

Leyel 
$~ .J.ll 
~ !.Q_Q 
~!.U 
+* !.!2 
§&!1 lli 
~ .ll! 
~ §§.2 
*i- 1.ti 
~ll.Q 
~lli 
&i-6 .II..U 
&5+ .!1.1.§. 
~~ 
~ .21.!1. 
~ 2.ll 
9H liR 

Two Month 
Net Income 

Level 
$ ~ 1.:U 

=1-% .II.Q_Q. 
&H §.!.§. 
&66 fi2 

~.l.....Q..JJ. 

~.L..l..ll..ll 
~l......ll.l!. 
h-+5+ .l.......i!IJ. 
~.1..,..2.§..2 
-i-r59& L..§.ll 
~~ 
~ L.1.ll 
~ .L..lQ1 
~ .L..JWl 
h-&69 ~ 
~~ 

Three Month 
Net Income 

Leyel 
$~ .l.....ll§. 
~ .L...i2.Q. 
~~ 
~~ 
~ 1.....22.1 
~ .L..1ll 
~ .L.QQZ 
~~ 
~ .L.ll.Q 
>h-*5 L...U2. 
~~ 
~ .L..Ull 
~ L..2ll 
~1.....1..2..Q 

~ .L.l!.U 
~~ 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-131 MCA 

3. This change is being made because the Aid to Families 
with Dependent Children (AFDC) benefit standards are increasing 
effective July 1, 1990. The Medically Needy Income Standards 
are based on the AFDC benefit standards. This change is 
necessary because federal law requires that these standards 
follow AFDC benefit standards. 

4. This rule change will become effective July 1, 1990. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing, Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than June 18, 1990. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

D1rector, soc1al and Rehabilita
tion Services 

Certified to the Secretary of State ------~M~a~y-7~----------• 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.4101 pertaining to 
qualified medicare 
beneficiaries eligibility 
for medicaid 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.4101 PERTAINING 
TO QUALIFIED MEDICARE 
BENEFICIARIES ELIGIBILITY 
FOR MEDICAID 

1. On June 11, 1990, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to con
sider the proposed amendment of Rule 46.12.4101 pertaining to 
qualified medicare beneficiaries eligibility for medicaid. 

2. The rule as proposed to be amended provides as 
follows: 

46,12.4101 OVALIFIED MEDICARE BENEFICIARIES. APPLICATION 
AND ELIGIBILITY FOR MEQICAID Subsections (1) through 

(l(b) remain the same. 
(c) has countable resources not in excess of two times 

the resource limitation applicable to the federal supplemental 
security income (SSI) resource limitation at 42 USC l382a. 
The department hereby incorporates 42 usc 1JB2a as amended 
through April 1, 1989, which sets forth the resource limita
tion applicable to the federal (SSI) program. Copies of 42 
USC 1382a, as amended through April 1, 1989, are available 
from the Beenem:ie fS!Jnily Assistance Division, Department of 
Social and Rehabilitation Services, P.O. Box 4210, Helena, 
Montana ~ 59604-4210; and 

(d) has countable income not in excess of+ 100% of the 
federal poverty income standard. 

(i) in 1989, SS% ef ~he e~rren~ federal pe.er~y income 
s~atHiara; 

(ii) in 1999, 99% ef ~he federal pe•.er~}' :ineeme s~afi

Eiitrd-t-
(iii) in 1991, 95% ef ~he federal pe'o"er~y ineeme s~afi

aal!d; and 
(i¥) in 1992 and eaeh s~eeeedin~ year, 199% ef Ute 

federal peYer~}' ineeme e~andard. 
subsections (2) through (6) remain the same. 

AUTH: Sec. 53-6-101 MCA 
IMP: Sec. 53-6-131 MCA 

3. The amendment to section 46.12.4101 of the ARM would 
increase the Qualified Medicare Beneficiaries (QMB) income 
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level to 100\ of poverty effective July 1, 1990. we are 
mandated to be at 90\ of poverty at present. There is 
approximately a 70\ federal match for Medicare buy-in premiums 
for individuals deter111ined QMB eligible. There is no match 
for Medically Needy buy-in prellliullls. Raising the QMB income 
level to 100\ would 111ean federal participation in buy-in 
premiums for individuals eligible for both the Medically Needy 
and Medicare programs. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or argu111ents may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than June 18, 1990. 

5. The Office of Legal Affairs, . Department of social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

6. This rule change will be applied retroactively to 
July 1, 1990. 

Certified to the Secretary of State ----~Ma~v~7 ____________ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.304 pertaining to 
third party liability 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.304 PERTAINING 
TO THIRD PARTY LIABILITY 

1. On June a, 1990, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of Rule 46.12. 304 pertaining 
to third party liability. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.304 THIBD PASTY LIABILITY (1) ~he deparemene is 
subre9aee& ea ehe reeipiene's ri9he ee ehird pa~ey reesweries 
te ehe ew.eene neeeeeary ee reimeuree ehe depar~ene fer ser 
'oliees pre·:ided b:r ehe lfeneana medieaid pre!ra111, wtlen the third 
patty's liability is established after aeeieeanee is 9ranted, 
and in an:r ether ease in whieh the liability sf the thifll 
party ew.iste, I!Jttt was net treaeed as a eurrent eettree sf 
payment. No Payment shall be made by tbe department for any 
medical service for which there is a known third party Wbo has 
a legal liability to pay for that medical service except those 
services specified in Section (6) below• 

(2) Befere pay.ents ean I!Je made te prewidere, all ether 
ieientifiatole se~treee ef paY'ftent mttst I!Je e!lhattsted I!J:r reeip 
ients andfer prewiders, as fellewsl A third party is defined 
as an individual. institution. corporation. or public or 
private agency that is or may be liable to pay all or part of 
the cost of medical treatment and medical-related services for 
personal iniury, disease, illness. or disability of a recipi
ent of medical assistance from the department or a county and 
includes byt is not limited to insurers, health service 
organizations. and parties liable or who may be liable in 
i2.!.:L. 

(a) Per ltnewn mel!lieaitl eli9ible inlilividuall!!l 1 the pre 
'>'ider shall use its tta'tlal anel euetemar} preeed~tres fer in 
qttirin!J abettt ee~trees of pa~ent fer nen medieaid patients. 
This inq'tliry inel~tdes aseerteinin9 the identity ef any paten 
tially liable tart feasor only if e~teh identity IIIBY I!Je learl'led 
usil'I!J the previeler's liS't18l and euetemary in~ir} preead'tlres. 

(1!1) Prior te I!Jillin9 'bhe tlentlana medieaid pre!J~alft fer 
seiwiees renelered to a 111edieais eli!]Jii!Jle ineivid~tsl, the 
provider shall eill an) ethel settree of paY!ftent idel'ltified-By 
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means ef the pl."ll'+'hler' s ttstlal ana etts'l'iemary in!fttiry preee 
attres, and which has been preperly assi~JI'Ied by the indh iattal 
te thE! pre•.-iaer if 'l'ihe pre•,·id&r reqttires assignment, The 
pre.id&r shall net be re!fttirE!d ta sene te an iaentified settree 
ef payment mere than ene billing statement: 

(e) Fer bills fer whieh ne settree e£ pal""eflt. is iden 
tified ether than II pet.entially liable tert feaser ana the 
Hentana medieaid pregram, the pre•.-i,der shall bill the ttentana 
medieaid pregram indieating that seroiees were rendered as the 
resttlt ef a pessible tertietts act, and, if ltnewl'l, the iaentity 
et the tert. teaser, 

(a) If the previder reeeh·es ne paymel'lt er ftetiee ef 
re j eet ien frelll the liable third party w it.hill 4 5 days ef the 
date ef billillq, it llllll' bill the Hel'ltana medieaid prei!Jram 
l'latiliiJ thE! laelt ef timely respal'lse. Medieaid will malte pa:~~ 
111ent fer ser•.-iees renelered te the meaieaid &liqible indh•idttal 
in all eases 'A'ithil'l 189 da)s ef the date ef ¥eeeipt ef the 
bH-1--.-

(e) If the pre•.iaer reeeh•es partial paymeftt er netiee 
ef rejeetiel'l ef the elaim tlithin 45 days, it mal' bill the 
Hent.al'la llleaieaid prei!Jram netiftg the re;eetiell er the amettftt ef 
credit, 'Phe tlental'la medieaid pregram 'A'ill malte paY!IIent ef tfle 
balal'lee dtte fer eertiees rel'ldered te meaieaid eligible il'ldi 
Jiehtals ttp 'te the mallillltllll alleiiedo by the rttles ef the doepart 
ment as seen as the ner111al eettrse e£ bttsiness alleiis, ana il'l 
all eases iiitflin 189 doays ef reeeipt ef tha bill, 

(3) IA ~he eoeAt the pre•idoer reeei.es paymeHts fte~ ~Ae 
Mental'la medicaid pre~ram al'ls ene er mere third part)' settrees, 
al'ly a~ettn~ reeeioed e•,•er and abe•e the amettnt reimbarsed by 
tfle llentat'la l!ledicaid pregram shall he pre~ptly (withil'l 69 
days) t etanded by the pre • idoer te the ttel'ltal'la ~edieaid pre 
l)ra~. At tohe eptien ef ~he previder, retttftds shall l!le accem 
plished eitfler by mailinl) a eheek maae ettt toe 11 State Bepart 
meflt et Seeial al'ld RehabilitatieJ'I services" dheetly toe that 
aeparb1el'lt at BeM 4219, Helena, H'i' 59694, er b) netifyinq the 
depart~ent in ~ritinq ef the reeeipto al'ld the ame~l'lt ef payment 
ever and abeve the all!eant rei~b~o~rsed by tohe Hel'ltal'la medoieaia 
preCJra~ 1 wflieh a111et1nt shall then be atttematieally deatteted 
£re~ fttt1o1re 11ayme1'1ts te 'l'ihe pre•oider. Reqardless ef the 
methedo ef repaY!IIent ehesen, the previder shall identif~ en the 
eh&ek er netifl'ii'IOJ deet1111ent, the patient, by !"lame ana claim 
nttmber, whe reeei~ed serwieee fer which the dettble paymeJ'It ~as 
made al'!a apeei£y the dates ef ser·.•iees fer whieh settble pay 
111ents were received. For known recipients, the provider shall 
use its same usual and customary procedures for inquiring 
about possible third party resources as is done for non-recip-
ll.nli.. 

(4) In! the eoent a provider delivers to a ~ 
medieaia recipient or a recipient 1 s legal representative a 
copy of a billing statement for services £er which pa,.ent has 
beel'l reeehed er is beinq settght frem the Hental'la 111eaicaid 
pre~ral!l have been or may be billed to the department, the 
pre,...iaer statement must clearly indicate en the recipient 1 s 
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eepy t;ha~ the clepa!'tmen~ ie etth!'e!Jaeecl ee the l'i!Jhe e! the 
neipiene ~~~ l'eeevel' !!'em Hable ehil'd pa!'eiee that third 
party benefits or payments haye been astiqned to tbe depart
ment by the patient or that the department may have a lien 
upon such benefits. 

(a) The words "stthre!Jatien l'letiea hilled t;e 111edieaid," 
el' a ei111ilel' see~e111en~ IJiWii'IIJ elear ne~iee ef the depal'tlllent's 
sahre!Jaeien ri!Jhee, il'ldelihly e~e111ped, ~,ped er p!'il'lted en the 
state111ent "medicaid bas assignment of. or may haye a lien upon 
third party benefits or payments" shall be sufficient to meet 
the notification requirement of eahsee~ien (3) this section. 

(b) If a provider !ails te does not meet the notifica
t1!2n requirements of ~ section ~.L the department may 
withhold or recover from the provider any amount lest; te the 
elepart111ent as a L"est~Ul ef that failttl'e equal to any amounts 
paid by a third party towards the seryices described in the 
statement given to the recipient. 

(5) Referrals shall be made ~~~ ~~~ Pl'BIJPIHII lntel)ri'ey 
Bareaa, eepart111ent e! Seeial and Rehabilitatien Serwiees, P.G. 
Bet~ 4219, lie lena, Mentana, 59694, 'i'he prel)ram iA'ee!JL*il:y 
eareaa may eend referL*els t;e the deparemene ef reoenae fer 
reeewery. If a provider learns of the existence of a third 
party. that provider shall bill the third party prior to 
billing the department. If the department has knowledge of a 
third oarty and the proyider has not complied with sections 
!6> or !7) belgw. the department shall deny payment of the 
services. 

C6l The department shall not deny payment of services 
solely beCause of the existence of a third party in the 
following circumstances: 

Cal Tbe primary diagnosis on the claim is for certain 
prenatal and preyentive pediatric care as specified in the 
medicaid provider manual, copies of which may be obtained from 
the Montana Department of Social and Rehabilitation Services, 
p.o. Box 4210, 111 Sanders, Helena. MT 59604-4210. The 
provider may bill the third party or the department in this 
circumstance. 

Cbl The third party is an insurer under a health 
insurance policy proyided by the absent parent of a recipient 
and that health insurance is obtained or maintained as a 
result of an enforcement action taken bv the child support 
enforcement division against that absent parent. if the 
following provisions are met: 

Cil the provider submits evidence that the third party 
has been billed: 

Ciil the claim is submitted to the department thirty 
C30l or more days beyond the date of service and in compliance 
with the timely filing rules in ARM 46.12.303(11: 

Ciiil the provider certifies on the claim that notice of 
payment or denial of the claim has not been received from the 
third party; and 
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Ciy! the claim is submitted directly to the third party 
liability unit (hereafter referred to as the TPL unit! within 
the department. 

Ccl The provider bas billed the third party and has not 
received a reply from the third party, if the following provi
sions are met: 

c i 1 the provider submits evidence of the date the 
third party was billed: 

Ciil the claim is sub!pitted ninety C90l or more days 
beyond the date established in Cc!Cil and in compliance with 
the timely filing rules in ARM 46.12.JOJC1l: 

Ciiil the provider certifies on the claim that notice of 
payment or denial has not been received: and 

livl the provider submits the claim directly to the TPL 
unit. 

Cdl The claim is for services for which the department 
has been granted a waiyer from use of the cost avoidance 
method and the department has chosen to use and continue to 
use that waiver. as identified in the medicaid provider 
manual. 

Ce! the provider is unable to obtain a yalid assignment 
of benefits. if the following provisions are met: 

Cil the provider sub!pits documentation that it 
attempted to obtain assignment; 

C iil the provider certifies on the claim that assign
ment could not be obtained; and 

(iii! the provider submits the claim directlY to the TPL 
l!!1i.L. 

(71 The department shall pay its allowed amount for 
services. less any known third party payments for those ser
vices. for any claim where a known third party exists in the 
following circumstances: 

Cal the claim is submitted under the provisions of 
subsection (61; 

(bl the submitted claim clearly indicates the amount 
paid by the third party and includes documentation from the 
third party showing the amount paid by that third party: or 

(cl the claim is submitted with a denial document which 
clearly shows that the third party denied the claim. 

(81 In the event the provider receives a payment from a 
third party after the department has made payment. the pro
vider shall refund to the department. within sixty (601 dftys 
of receipt of the third party payment. the lesser of the 
amount the department paid or the amount of the third party 
payment. 

(a) the refund shall be made as described in ARM 
46.12.303(21 (cl and shall indjcate the name of the third party 
~ 

(b) The provider is entitled to retain any third party 
payments which exceed the medicaid allowed amount if all 
medicaid payments toward those services have been refunded to 
the department as required in this subsection. 
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C91 The department shall make no payment for services in 
those cases where. if the patient were not a medicaid recip
ient. the third party payment would constitute full payment 
with no further obligation owing from the recipient. 

ClOI For any inpatient stay where the patient is deter
mined eligible as a recipient for any portion of that stay. 
and where there was any third party payment towards any por
tion of tnat stay. any and all third party payments will be 
reported to the department by the provider and those payments 
will be deducted from the department's allowed amount for that 
entire stay. 

Clll For any service where an identified third party has 
only a potential liability as a tort-feasor, the provider may 
file a medical lien against that third party. The provider 
may bill the department prior to determination of liability of 
the third party if the provider notifies the TPL unit of the 
identity of the third party and its name and address if known. 
The provider may keep its lien in place and receive payment 
from the third party. If payment is received from the third 
party. the provider must refund to the department as described 
in subsection C8), 

Cl21 A proyider may not refuse to furnish services to a 
recipient based upon a third party's potential liability for 
the service. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-1-111 MCA 

J. Current Medicaid third party liability related rules 
have become outdated due to many recent changes in federal and 
state law. The proposed rules are necessary to comply with 
federal law and to clarify the department's method of imple
menting federal rules, 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.o. Box 4210, Helena, Montana 59604-4210, no later 
than June 18, 1990. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Certified to the Secretary of State ------~M~aLy_7~---------' 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I and the 
nmendment of Rules 
46.12.602 and 46.12.605 
pertaining to orthodontia 
ilnd dentures 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULE I AND THE AMENDMENT OF 
RULES 46.12.602 AND 
46.12.605 PERTAINING TO 
ORTHODONTIA AND DENTURES 

1. On June 8, 1990, at 9:00a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
services Building, 111 Sanders, Helena, Montana to consider 
the proposed adoption of Rule I and the amendment of Rules 
46.12.602 and 46.12.605 pertaining to orthodontia and den
tures. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.602 DENTAL SERVICES. REOUIR£MENTS Subsection (1) 
remains the·same. 

(2) Medicaid reimbursement for dental care is limited to 
services specified in ehis r~le (Rule IJ or as otherwise 
~rovided for under ARM 46.12.605(13)(r). 

Subsections (3) and (3) (a) remain the same. 
(b) must be listed in this r~le fRule I] or as otherwise 

provided for under ARM 46.12.605(13)(r). 
original subsections (4) through (14) will be deleted and 

readopted and amended as [Rule I]. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.605 QENTAL SERVICES. REIMBURSEMENT Subsections 
(1) through (16) remain the same. 

117! Reimbursement for orthodontia shall be made in 
accordance with the fees in effect on February ?8, 1990 plus 
two percent. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

3. The rule as proposed to be adopted provides as 
follows: 

[RULE I 1 DENTAL SERVICES. COVERED PROCEDURES ( 1) The 
tollowing dental services are covered by the program: 

(a) Diagnostic and prevention: 
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{B) full mouth x-rays, or panorex, or cephalometric 
radiograms, the foregoing allowed at three year intervals; 

(C) annual bite-wing x-rays; 
(D) single periapical x-rays when required to diagnose a 

condition other than dental caries. The need for x-rays must 
be indicated on the claim; 

(E) intra-oral occlusal maxillary or mandibular x-rays 
when required to diagnose a condition other than dental 
caries. The need for x-rays must be indicated on the claim; 

(F) extra-oral, panoramic type maxillary or mandibular 
lateral x-rays when required to diagnose a condition other 
than dental caries. The need for x-rays must be indicated on 
the claim; 

(G) examinations at twelve month intervals; 
(H) prophylaxis and fluoride treatments at six month 

intervals; 
(I) full mouth x-rays on edentulous patients prior 

authorized by the designated peer review organization; 
(J) house calls; 
(K) vitality tests; 
(L) consultation, written justification for consultation 

must be provided; 
(M) hospital and nursing home calls; and 
{N) palliative emergency treatment of dental pain, 

including minor procedures, temporary fillings, incisions and 
drainage, topical medicaments, irrigation for pericoronitis. 

(b) restoration of carious and fractural teeth: 
(i) covered services: 
(A) amalgam restorations on deciduous and permanent 

teeth; 
(B) retention pins, up to 2 per tooth; 
(C) silicate restorations; 
(D) composite and resin restorations; 
(E) acrylic jacket for i~ediate treatment of fractured 

anterior permanent tooth, including pulp testing, pulp cap
ping, and use of metal band or crown form with sedative 
filling authorized by the designated review organization; 

(F) treatment fillings; 
(G) recementing of inlays; and 
(H) pulpotomys prior authorized by the designated review 

organization. 
(c) oral surgery: 
(i) covered services: 
(A) extensive oral surgery prior authorized by the 

designated review organization: 
(B) hospital dental treatment prior authorized by the 

designated review organization; 
(C) I and D of extra-oral abscess; 
(D) removal of tooth including shaping of ridge bone; 
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(E) surgical removal of tooth, soft tissue impaction; 
(F) surgical removal of tooth, partial bone impaction; 
(G) surgical removal of tooth, complete bone impaction; 
(H) alveolectomy, not in conjunction with extractions; 
(I) excision of hyperplastic tissue necessary due to 

medication reaction; 
(J) removal of retained or residual roots and foreign 

bodies in bony tissue; 
(K) removal of cyst; 
(L) removal of retained or residual roots and foreign 

bodies in maxillary sinus; 
(M) frenectomy; 
(N) removal of exostosis, torus, maxillary or mandi-

biopsy; 
maxilla, open reduction; 

bular; 
(0) 
(P) 
(Q) 
(R) 
(S) 
(T) 

fracture, simple, maxilla, treatment and care; 
mandible, open reduction; 
fracture, simple, mandible, treatment and care; and 
oral surgery procedures not listed in this rule if 

they are: 
(I) listed in ARM 46.12.2003; 
(II) performed by a dentist; 
(III) ·provided in a medical emergency arising out of 

trauma; and 
(IV) authorized by the designated review organization. 
(d) endodontic services: 
(i) general requirements: 
(A) nonemergency endodontics must be prior authorized by 

the designated review organization. 
(ii) covered services: 
(A) root canal treatment on upper or lower six anterior 

teeth including chemotherapy and mechanical preparation, and 
filling; 

(B) root canal treatment on posterior teeth except third 
molars including chemotherapy and mechanical preparation, and 
filling, maximum of three roots per tooth; 

(C) emergency root canals and apicoectomies justified by 
means of finished x-ray's attached to claims; 

(D) root canal and apicoectomy combined operation; and 
(E) apicoectomy not in conjunction with root canal. 
(e) dentures or the re 1 ining or jumping of dentures: 
(i) general requirements: 
(A) services described in subsections (1) (e) (ii) (A) 

through (F), (J), (K), (M), (N), (1) (e) (iii) (A), (B) and (C) 
must be prior authorized by the designated review organiza
tion; 

(B) services must be provided by a dentist or prescribed 
by a dentist and provided by a licensed denturist; 
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(C) x-equests fox- full px-osthesis must show the 
appx-oximate date of the most x-ecent extx-actions, and/or the 
age and type of the present prosthesis. 

(ii) covered services: 
(A) replacement of lost dentures if the loss is docu

mented by a caseworker; 
(B) cured and resin relines, upper and lower, on immedi

ate dentures no earlier than three months after placement of 
denture; 

(C) cured and resin relines, upper and lower, at three 
year intervals; 

(D) duplicate (jump) uppex- and/or lower complete denture 
or partial dentures prior authorized by the peer review 
organization; 

(E) complete maxillary denture, acrylic, plus necessary 
adjustment; 

(F) complete mandibular denture, acrylic, plus neces
sary adjustment; 

(G) broken denture repair, no teeth or metal involved; 
(H) denture adjustment as a separate service when den

tist or denturist did not make dentures; 
(I) replacing broken teeth on denture; 
(J) jumps or replacement for dentures that are between 

five (5) and ten (10) years old; 
(K) replacement of dentures over ten years old when the 

treating dentist documents the need for replacement; 
(L) tissue conditioners in conjunction with placement of 

dentures; 
(M) replacement of partial dentures that are over five 

(5) years old with full dentux-es; and 
(N) placing name on a new, full or partial denture. 
(iii) the limits on coverage of denture services may be 

exceeded when the designated review organization determines 
that the existing dentures are causing the recipient serious 
physical health problems. 

(f) partial dentures: 
(i) general requirements: 
(A) services 111ust be prior authorized by the designated 

review organization; and 
(B) services must be provided by a dentist or prescribed 

by a dentist and provided by a licensed denturist. 
(ii) covered services: 
(A) acrylic upper or lower partial denture with two 

chrome or gold clasps and rests and adjustments, to replace a 
minimum of 4 posterior teeth or any number of anterior teeth; 

(B) maxillary or mandibular cast chrome partial dentux-e 
replacing any number of postex-ior teeth but must include one 
or more antex-ior teeth and adjustments; 

(C) acrylic denture, without clasps, supplying 1 to 4 
anterior teeth (flipper); 
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(D) additional teeth, permanent - on acrylic denture 
(flipper); 

(E) adding teeth to partial to replace extracted natural 
teeth; 

(F) replacing clasp, new clasp; and 
(G) repairing (welding or soldering) palatal bars, 

lingual bars, •etal connectors, etc. on chrome partials. 
(g) periodontal services: 
(i) general requirements: 
(A) services must be prior authorized by the designated 

review organization. 
(ii) covered services: 
(A) deep scaling and curettage up to four one hour 

sessions for disabled and up to two one hour sessions for non
disabled; and 

(B) gingival resection for the treatment of gingival 
hyperplasia due to medication reactions. Treatment shall 
cover posterior and anterior teeth on uppers and lowers (sex
tants). 

(h) crowns and fixed bridges: 
(i) general requirements: 
(A) services must be prior authorized by the designated 

review organization. 
(ii) covered services: 
(A) polycarbonate (ion type) with acrylic liner crowns 

for the upper and lower 6 anterior teeth; 
(B) chrome crowns on posterior teeth not restorable by 

conventional filling material; 
(C) fixed bridges on anterior teeth only; 
(D) ceramic bridges replacing no more than 2 teeth; 
(E) ceramic pontics; 
(F) steele's facing type pontics; and 
(G) cured acrylic, laboratory processed, veneer pontics. 
(i) pedodontic services: 
(i) covered services: 
(A) spacers and crowns; 
(B) amalgam restorations; 
(C) chrome crown prior authorized by the designated peer 

review organization; 
(D) immediate treatment of fractured anterior permanent 

tooth, including pulp testing, pulp capping and use of metal 
band or crown form with sedative filling; 

(E) chrome crown and loop spacer or other types of space 
maintainers prior authorized by the designated review 
organization; 

(F) bilateral space maintainer or lingual arch, prior 
authorized by the designated peer review organization, at 
least one tooth must be missing on each side of the mouth; and 

(G) stainless steel band. 
(j) orthodontia for recipients age twenty-one and older 

who have maxillofacial anomalies that must be corrected surgi-
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cally and for which the orthodontia is a necessary adjunct to 
the surgery. 

(2) X-rays are required with requests for the following 
dental services: 

(A) all crowns; 
(B) endodontic cases; 
(C) all extractions except simple extractions; 
(D) any case where pulp chamber is involved; and 
(E) removal of impacted teeth. 
(3) Cosmetic dentistry is not a benefit of the medicaid 

program. 

AUTH: 
IMP: 

Sec. 53-6-113 MCA 
Sec. 53-6-101 MCA 

4. In 1988, the coverage of replacement dentures was 
significantly reduced and coverage of new orthodontic cases 
was eliminated in response to the need for reduced medicaid 
expenditures. After almost two years of experience with the 
more restrictive coverage of dentures and the elimination of 
orthodontia, these limitations need to be adjusted to allow 
for the provision of orthodontia that is necessary to the 
provision of surgical services for the correction of maxillo
facial anomalies; and allow for the replacement of partial 
dentures with full dentures at an earlier period if necessary. 
The listing of services that may be provided will be generally 
reformatted. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.o. Box 4210, Helena, Montana 59604-4210, no later 
than June 18, 1990. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

6. These rules will be applied retroactively to 
January 1, 1990. 

D 

Certified to the Secretary of State ------~M~a~y~7~---------' 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.522, 46.12.527, 
46.12.537, 46.12.547, 
16.12.573, 46.12.582, 
~6.12.589, 46.12.605, 
46.12.905, 46.12.915, 
46.12.1015 and 46.12.1025 
pertaining to a two per 
cent (2%) increase in 
redicaid fees for provider 
r:E?rv ice-s 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.522, 46.12.527, 
46.12.537, 46.12.547, 
46.12.573, 46.12.582, 
46.12.589, 46.12.605, 
46.12.905, 46.12.915, 
46.12.1015 and 46.12.1025 
PERTAINING TO A TWO PER 
CENT (2%) INCREASE IN 
MEDICAID FEES FOR PROVIDER 
SERVICES 

1. On June 7, 1990, at 9:00a.m., a public hearing will 
IJe> twlcl in the auditorium of the Social and Rehabilitation 
~crvices Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of Rules 46.12.522, 46.12.527, 46.12.537, 
.p;,J2.547, 46.12.573, 46.12.582, 46.12.589, 46.12.605, 
·1G.l2.905, -46.12.915, 46.12.1015 and 46.12.1025 pertaining to 
n two per cent (2%) increase in medicaid tees for provider 
~~ot·v ices. 

2. The rules as proposed to be amended provide as 
t ollov.·s: 

~§~li· 522 PODIATRY SERVICES, REIMBURSEMENT/GENERAL RE::
QVIBEM£NTS__AND MODIFIERS Subsections (1) through (3) 

re>e1e1in the same. 
(4) Effective July 1, ~ ~. the reimbursement rates 

listed in ARM 46.12.523 and 46.12.524 will be increased by~ 
fo~r percent (~i%). All items paid by report will remain at the 
r;:,te indicated. 

Subsection (5) remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.527 OUTPATIENT PHYSICAL THERAPY SERVICES. REIM
§~ES~~gNT Subsections (1) through (1) (c) remain the same. 
(2) Effective July 1, ~ 1990, the reimbursement rates 

listed will be increased by~~ percent (~!%). All items 
paid by report will remain at the rate indicated. 

Subsection (3) remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 
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46.12.537 AUPIOLOGY SERVICES. REIMBURSEMENT Subsections 
(1) through (2) (c) remain the same. 

(3) Effective July 1, ~ 122Q, the reimbursement rates 
listed will be increased by ~ ~ percent (~!%). All items 
paid by report will remain at the rate indicated. 

Subsection (4) remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.547 OCCUPATIONAL THERAPY SERVICES. REIMBURSEMENT 
Subsections (1) through (2)(c) remain the same. 
(3) Effective July 1, ~ 122Q, the reimbursement rates 

listed will be increased by~~ percent (~!\). All items 
paid by report will remain at the rate indicated. 

Subsection (4) remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.573 CLINIC SERVICES. REIMBURSEMENT Subsection (1) 
remains the same. 

(a) group I procedures $~ ~; 
(b) group II procedures $~ ~; 
(c) group III procedures $~ ~; and 
(d) group IV procedures $~ ~. 
Subsections (3) remains the same. 
(4) The negotiated rate for each mental health center 

shall be based on the allowable rate for each service for th~ 
state fiscal year 1985 established by the department of 
institutions plus ewe four ~ percent iill· 

Subsection (4) (a) remains the same. 
(i) individual therapy-$~ 14.59; 
(ii) day treatment - $~ ~; 
(iii) group therapy and family therapy - $~ ~; and 
(iv) emergency services - $~ ~ 
Subsections (4) (b) through (5) (c) remain the same. 

AUTH: sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.582 PSYCHOLOGICAL SERVICES, REIMBURSEMENT Subsec
tions (1) through (2) (c) remain the same. 

(3) $~ ~ for individual psychological services, 
family therapy and psychological testing; or 

(4) $~ ~ per hour and one half session for group 
psychological services. 
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46.12.589 LICENSED CLINICAL SOCIAL WORK SERVICES. REIM
~URSE~ Subsections (1) through (3) remain the same. 
(a) $~9 ~per hour for individual counseling; 
(b) $~ ~ per hour and one half session for group 

coun~eling; or 
(c) $~ ~ per hour for family therapy. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.605 DENTAL SERVICES. REIMBURSEMENT Subsections (1) 
through (1) (c) remain the same. 

(2) Effective July 1, ~ 122Q, the reimbursement rates 
l istc·d will be increased by~~ percent (~!%). All items 
l'·•iJ by report will remain at the rate indicated. 

Subsections (3) through (16) remain the same. 

AUTH: . Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.905 OPTOMETRIC SERVICES. REIMBURSEMENT Subsections 
(l) through (1) (c) remain the same. 

(2) Effective July 1, ~ ~. the reimbursement rates 
listod will be increased by ~ {QyX percent (~!%). All items 
pnid by report will remain at the rate indicated. 

Subsection (3) remains the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: S~c. 53-6-101 MCA 

46.12,915 EYEGLASSES, REIMBURSEMENT Subsections (1) 
through (1) (c) remain the same. 

(i) Effective July 1, ~ ~. the reimbursement rates 
listod will be increased by~~ percent (~!%). All items 
l'~id by report will remain at the rate indicated. 

Subsections (2) through (4) (b) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 
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46.12.1015 SPECIALIZED NON£MERGENCY MEPICAL TRANSPORTA
TION. REIMBURSEMENT Subsections (1) through (4) remain the 

(a) Transportation under 16 miles ...... $~~ one 
way 
$~ 17.98 round 
trip --

Transportation over 16 miles •...... $ .~ 63 per mile 

Waiting time for transportation 
over 16 miles ...................... $ +-.-9-3- ~ per 

hour Computed in 
15 minute incre
ments or fraction 
thereof 

Waiting time for under 16 miles .... No payment 
When one way transportation is 
over 16 miles and the unloaded 
miles exceed ten percent of the 
loaded miles, the miles from the 
departure point to the pick-up 
point plus the miles from the 
delivery point to the departure 
point shall be paid for at the 
rate of ..•.................... $ ~ _,_ll per 

mile 
Subsections (4) (b) and (4)(c) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.1025 AMBULANCE SERVICES, REIMBURSEMENT Subsections 
(1) through (5) (b) remain the same. 

(c) the individual provider's June -i-9-8-9 1990 medic<iid 
rnte plus 2%. 

Subsection (6) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 
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3. The reimbursement rates for the services in this 
proposed rule have had only a 2% increase (July 1, 1989) since 
July of 1982. House Bill 100, passed by the 51st Legislature 
authorized for the services a 2% increase for each year of the 
biennium. These proposed rules implement the second of those 
2% increases. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than June 18, 1990. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State ________ M_a~y __ 7 __________ , 1990. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
2.13.102 pertaining 
to the use of the 

NOTICE OF ADOPTION OF 
AMENDMENT TO RULE 2.13.102 

state's telecommunication) 
systems ) 

TO' All Interested Persons 

1. On March 15, 1990, at pages 397-398, issue number 5, 
Montana Administrative Register, the Department of 
Administration published notice of proposed amendment of 
administrative rule 2.13.102 relating to the use of state 
telecommunications systems. 

2. one comment was received. The Legislative Council 
inquired into the reasonable necessity of the rule amendment. 
The department responds that the university system made the 
request to facilitate student access to the state's tele
communications network stating that student access to these 
facilities would further the educational objectives of the 
system and do so at a lower overall cost to the university and 
the students that it serves. 

3. The rule is amended as noticed. 

t of Administration 

Certified to the Secretary of State 

~lontan.> Administrative Register 9-5/17/90 
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BEFORE THE FINANCIAL DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of new rules pertaining to the 
application procedure for 
engaging in the escrow business, 
change of ownPrship of business, 
and examination of business 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULE I <8.80.7011 APPLICA
TION PROCEDURE FOR AUTHOR
IZATION TO ENGAGE IN TilE 
ESCROW BUSINESS, II (8.80. 
702) CHANGE OF OWNERSHIP 
IN F.SCROW BUSINESSES AND 
III (8.80.703) EXAMINATION 
OF F.SCROW BUSINESS 

1. On DecPmber 7, 1989, thP DPpartment of Commerce, 
Financial Division, published a notice of public hearing on 
the proposed adoption of the above-stated rules at page 2015, 
1989 Montana Administrative Register, issue number 23. The 
hearing was held on January 3. 1990, in HPlena, Montana. 

2. The Department adopted new rules 8.80.702 and 
8.80.703 Pl«tctly as proposed and adoptE'd 8.80.701 as proposed 
hut with the following changes: 

"8,80.701 APPLICATION PROCF.DURE FOR AUTHORIZATION TO 
ENGAGE IN THE ESCROW BUSINESS (1) through 141 will remain as 
prop;;sed-:------

(51 An application fee of E~ve-hHfteree-de~~ars-+9599* 
three hundred fifty dollars ($3501 shall be paid to the state 
of Montana at the time of application, and thereafter shall 
not be refundable either in whole or in part." 

Auth: Sec. 32·7-108, MCA; IMP, Sec. 32-7-109, MCA 

J. The Department has thoroughly considered all comments 
receivE'd. Those comments and the Department's responses are 
a!< follows: 

COMMENT: Three witnesses commented on thE' amount of the 
license application fee referred to in paragraph (51, The 
witnesses argued thE' $500 fee was exc .. ssivf'. 
!JESPONSJ;: The Department concurred that the fee could be a 
littlf' high as proposed and could bE' rf'vised in the light of 
actual cost experience and has amended subsection (51 to 
reflE'ct a changf' from $500 to 5350 for the application fee. 

COMMENT: One witness inquired whether there would be a 
periodic license fee. 
RESPONSF: The proposed licf'nse is not subject to pf'riodic r:;-;;ewar-: 
COtl_t!.!;.til,': Four witnesses testified on 8.80. 703 Examination of 
Escrow Business. The witnesses stated that their concerns 
centerf'd on what an examination or audit would cover. 
potentially high cost, frequency of examinations, reasons for 
scheduling an exam~nation or audit, who would perform the 
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examination or audit and whPther a CPA "audit" would be an 
acceptable alternative. 
RESPONSE: Section 32-7-108, MCA, mandates the director to 
perform examinations as necessary and requires him to 
"establiRh fees commensurate with the costs .•• of examining 
an escrow business." Section 32-7-110, MCA, also authorizes 
fees charged for examinationR. SPction 32-7-115, MCA. 
requires that "licensees annually submit to the dirPctor a 
statement of condition, certified by an independent ~·blic 
accountant ••• " In lieu of the statement of condition, the 
licensee may request an examination by th~ department. This 
section also details the records to be maintained by the 
l1censees " .•• to enable the director at any time to determine 
whether the escrow transactions performed by the licensee 
comply with the provisions of this part." Section 32-7-122, 
MCA, provides the conditions under which the director may 
"investigate" an escrow business. Section 32-7-122(2)(a), 
MCA, gives the director supervisory authority in different 
situations, including when "it appears ••• that the assets or 
capital of any escrow business or company are impaired or the 
licensee's affairs are in an unsafe condition ••• " Because 
these concerns are addressed by statute, the Department finds 
no reason to amend the rule. 

4. No other comments or testimony were received. 

FINAN~IAL DIVISION 

BY: u~.P...L 
ANDY PoD , DEPUTY DIRECTOR 
DF,PARTMENT OF COMMERCE 

Certified to the Secretary of State, May 7, 1990. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

In the ~atter of amendment of 
quota rules and the adoption 
of pooling rules as a .ethod 
of payment of milk producer 
prices 

NOTICE OF REFERENDUM APPROVAL 

NOTICE OF AMENDMENT OF ROLES 
8.86.501 through 8.86.506 
QUOTA RULES 

AND THE ADOPTION OF NEW RULES 
8.86.511 THROUGH 8,86.515 
POOLING ROLES 

DOCKET t98-89 

TO: ALL LICENSEES UNDER THE MONTANA MILl CONTROL ACT 
(SECTION 81-23-302, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On December 21, 1989, the Montana Board of Milk 
Control published notice of the proposed a~endment of rules 
8,86.501, 8.86.502, 8.86.503, 8.86.504, 8.86.505 and 8,86.506; 
and proposed adoption of new rules 8.86.511, 8.86.512. 
8.86.513, 8.86.513, 8.86.514 and 8.86.515 as a method of 
payment of milk producer prices. Notice was published at page 
2109 of the 1989 Montana Administrative Register, issue no. 24, 
as MAR NOTICE 8-86-36. 

2. On April 12, 1990, the Montana Board of Milk Control 
published notice of amendment of rules 8.86.501 through 
8.86.506, quota rules, and adoption of rules 8.86.511 through 
8.86.515, pooling rules. This was published at page 705 of the 
1990 Montana Administrative Register. issue no. 7. 

3. The rule numbers 8.86.511 through 8.86.515 and 
amendments to rule numbers 8.86.501 through 8.86.506 will 
become effective because the statewide pooling arrangement was 
approved by referendum of the affected milk dealers. These 
previously adopted pooling rules and the amended quota rules 
will be effective June 1, 1990. They will be in the form 
originally adopted by the board of milk control on April 12, 
1990. 

4. Referendum ballots were mailed to all affected 
producers, producer-distributors, and distributors on April 9, 
1990. The results of the ballots were officially tabulated on 
April 27, 1990. The results of the referendum were that 123 
interested persons voted in favor of the proposal and 50 voted 
against it. Based on each producer's average Montana monthly 
production for the twelve month period immediately preceding 
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the referendum, those persons voting in favor of the plan 
represented •ore than 50% of the total pounds of milk produced 
in Montana that is to be included in the pool. 

5. This notice of referendum approval is intended to put 
into effect the matters contemplated by MAR NOTICE 8-86-36 and 
to satisfy all require•ents of rule making proceedings under 
sections 81-23-302, 2-4-302, 2-4-305, and 2-4-306, MeA. 

MONTANA BOARD OF MILK CONTROL 
MILTON J. OLSEN, Chairman 

Certified to the Secretary of State May 7, 1990. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of AR~ 10.6.101, 
10.6.103, 10.6.104, 10.6.106, 
10.6.119, 10.6.120 and 
10.6.121; and repeal of 
10.6.103A, 10,6.1038 and 
10.6.119A 

TO: All Interested Persons. 

NOTICE OF AMENDMENT AND 
REPEAL OF RULES FOR ALL 
SCHOOL CONTROVERSY CONTESTED 
CASES BEFORE COUNTY 
SUPERINTENDENTS OF THE STATE 
OF MONTANA 

1. on March 15, 1990, the Office of Public Instruction 
published notice of proposed amendment and repeal of the rules 
above at page 436 of the Montana Administrative Register, 1990 
Issue No. 5. 

2. No comments were received and the rules are being 
amended and repealed as proposed. 

By: 

of Public Instruction 

Certified to the Secretary of State on May 7, 1990. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules I through XVII 
relating to special education 
due process procedures 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF 
RULES 10.16.2401 
THROUGH 10.16.2417 

1. On March 15, 1990, the Office of Public Instruction 
published notice of proposed adoption of the new rules above at 
page 440 of the Montana Administrative Register, 1990 Issue No. 
5. 

2. Based on the comments received, the reference to 
Section 20-7-420, MCA, in all the rules is an error and should 
read 20-7-402. 

3. The federal Office of Special Education Programs 
(OSEP) requested that a parenthetical statement be added to Rule 
III (10.16.2403) (1) (b) and (1) (c) (ii) (B) to clarify that the 
ten days and the seven days referenced in these subsections are 
counted as part of the 45-day time period allowed for the 
issuance of the final order in a due process hearing pursuant to 
Rule XVII (10.16.2417). Based on this comment, the rule is 
being adopted as proposed with the underlined changes given 
below. 

RULE III (10.16.2403) SPECIAL EDUCATION DUE PROCESS HEARING 
PROCEDQRES (1) through (1) (a) same as proposed rule. 

(b) Provide the board of trustees up to and including ten 
calendar days in which to address the special education 
controversy in the school district, and reach a final decision. 
(This ten days is counted as part of the 45-day period allowed 
for the issuance of the final order in a due process hearing. 
See ARM 10.16.2417). Pending the final decision of the board of 
trustees or upon mutual agreement of the parties, the state 
superintendent of public instruction shall provide mediation so 
long as both parties voluntarily and freely agree to the 
mediation. The mediation conference is an attempt to resolve 
the differences and, if possible, avoid a due process hearing. 
The mediation shall: 

(i) through (ii) (A) same as proposed rule. 
(B) A party shall have seven days to study the list, cross 

off any two names objected to, number the remaining names in 
order of preference, and return the list to the state 
superintendent of public instruction. (This seven days is 
counted as part of the 45-day period allowed for the issuance of 
the final order in a due process hearing. See ABM 10.16.,117}. 
Requests for more information about proposed impartial hearing 
officers must be directed to the superintendent of public 
instruction. unless good cause is shown, this request for more 
information does not extend the seven day response time. 

(C) through (iii) (B) (2) same as proposed rule. 
(AUTH: Sec. 20-7-402, MCA; IMP: Sec. 20-7-402, MCA) 
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4. No additional comments were received and the new rules 
are being adopted as proposed. 

(AUTH: Sec. 20-7-402, MCA; IMP: Sec. 20-7-402, MCA) 

5. Rules I through XVII will be codified in the order 
given as ARM 10.16.2401 through 10.16.2417. 

By: Nf!c~t:mt14~ 
Superintendent of Public Instruction 

certified to the Secretary of state on May 7, 1990. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the Matter of the Adop- ) 
tion of Rules I through ) 
VII, pertaining to dispos- ) 
al of underground coal ) 
mine waste, Rules VIII ) 
through XI pertaining to ) 
individual civil penalties,) 
and Rule XII, pertaining ) 
to restrictions on ) 
financial interests of ) 
multiple interest advisory ) 
boards; and amendment of ) 
ARM 26.4.301, 26.4.303, ) 
26.4.304, 26.4.305, ) 
26.4.313, 26.4.321, ) 
26.4.324, 26.4.325, ) 
26.4.404, 26.4.405, ) 
26.4.501, 26.4.522, ) 
26.4.624, 26.4.639, ) 
26.4.711, 26.4.721, ) 
26.4.805, 26.4.836, ) 
26.4.837 1 26.4.1129, and ) 
26.4.1221. ) 

TO: All Interested Persons 

NOTICE OF ADOPTION 
AND AMENDMENT OF 

STRIP AND UNDERGROUND 
COAL AND URANIUM 

MINING AND RECLAMATION 
RULES 

1. on September 14, 1989, the Department of State Lands 
and Board of Land Commissioners published notice of hearing on 
proposed adoption of Rules I through VII, pertaining to disposal 
of underground coal mine waste, Rules VIII through XI pertaining 
to individual civil penalties, and Rule XII, pertaining to 
restrictions on financial interests of multiple interest adviso
ry board members and amend111ent of ARM 26.4.301, 26.4.303, 
26.4.304, 26.4.305, 26.4.313, 26.4.321, 26.4.324, 26.4.325, 
26.4.404, 26.4.405, 26.4.501, 26.4.522, 26.4.624, 26.4.639, 
26.4.711, 26.4.721, 26.4.805, 26.4.836, 26.4.837, 26.4.1129, and 
26.4.1221 at page 1309 of the 1989 Montana Administrative Regis
ter, Issue No. 17. on February 22, 1990, the Department and 
Board gave Supplemental Notice of rulemaking and reopening of 
the comment period at page 366A of the 1990 Montana Administra
tive Register, Issue No. 4. 

2. 'Ibe Departllent and Board have adopted Rules IV (26.4.925), VIII 
(26.4.1217),IX (26.4.1218), X (26.4.1219), XI (26.4.1220), XII (26.4.1255) 
as proposed. 'IDe other new rules have been adopted with the following 
llOdifications: 

RULE I (26. 4. 920) PLACEMENT AND QlSPOSAL OF UNDERGROUND 
DEVELOPMENT WASTE: SPECIAL APPLICATION REQUIREMENTS (1) Each 
application must contain, where applicable, a narrative and 
appropriate maps and cross-sections prepared to meet the stan
dards of ARM 26.4.305, describing the proposed disposal methods 
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and sites for placing underground development waste in accor
dance with Rule~ III. IV. y, and yr. 

(2) Each plan must describe the geotechnical investiga
tion, design, construction, operation, maintenance, and removal, 
if appropriate, of the site or structure and be prepared in 
accordance with ARM 26.4.320. (l\!ITH: 82-4-204, 205, and 231, 
MCA; IM£: 82-4-222, MCA.) 

RULE II (26.4.930) PLACEMENT AND DISPOSAL OF COAL PROCESS
ING WASTE: SPECIAL APPLICATION REQUIREMENTS (1) t h r o u g h 
(2) (a)(ii) Same as proposed. 

(iii) contain preliminary hydrologic and geologic infor
mation required to assess the hydrologic impact of the struc
ture; 

(2) (a) (iv) through (2) (b) (iv) Same as proposed. 

RULE III !26,4.924) DISPOSAL OF UNDERGROUND DEVELOPMENT 
WASTE: GENERAL REQUIREMENTS (1) To the extent that under
ground development waste is not proposed for backstowing, it 
must be demonstrated, to the satisfaction of the department, 
that valid physical, economic, safety, environmental or other 
reasons exist tor not doing so. Underground development waste 
to be returned to underground mine workings must be disposed in 
accordance with a program approved by the department and the 
mine safety· and health administration. 

(2) through (J)(e) Same as proposed. 
(4) Each waste disposal structure must be designed using 

current prudent design standards, certified by a registered 
professional engineer experienced in the design of similar earth 
and waste structures, and approved by the department. Coal 
waste refuse structures must meet the requirements of 30 C.F.R. 
77.214 and 77.215. 

(5) and (6) same as proposed, 
(7) Except for head-of-hollow and valley fills, disposal 

structures must be located on the most moderately sloping and 
naturally stable areas available, except that the department may 
approve disposal in another area upon findin~determining that 
disposal in that area would be more environmentally protective. 
Materials suitable for disposal must be placed upon or above a 
natural terrace, bench, or berm, if such placement provides 
additional stability and prevents mass movement. 

(B) through (11) Same as proposed. 
(12) If the disposal area contains springs, natural or man

made watercourses, or wet-weather seeps, an underdrain system 
consisting of durable rock must be constructed fre111 4'.1\e ·,1et 
aFeaS in a manner that prevents infiltration of the water into 
the underground development waste material and to ensure stabil
ity of the disposal structure. 

(13) through 18(a) Same as proposed. 
(b) The inspections must be made at least quarterly throu

ghout construction and during critical construction periods. 
The department may require more frequent inspections during any 
construction period. as necessary. critical construction peri
ods include, at a minimum: 

9-5/17/90 Montana Administrative Register 



-938-

(18) (b) (i) through (18)(b) (iv) Same as proposed. 
(c) Re!~la~Ouarterly inspections by the engineer or spe

cialist must also be conducted during placement and compaction 
of underground development waste. More frequent inspections 
must be conducted if the department determines that a danger of 
harm exists to the public health and safety or the environment 
or that more frequent inspection is necessary to ensure compli
~- Inspections must continue until the refuse structure has 
been finally graded and revegetated or until a later time as 
required by the department. 

(d) The qualified registered professional engineer shall 
provide a certified report to the department p~e•p~ly within 7 
working days after each inspection that the structure has been 
constructed and maintained as designed and in accordance with 
the approved plan and this sub-chapter. The report must include 
appearances of instability, structural weakness, and other 
hazardous conditions. 

(18) (e) and (18) (f) same as proposed. 
(19) If any inspection discloses that a potential hazard 

exists, the department must be informed promptly of the finding 
and of the emergency procedures formulated for public protection 
and remedial action. If adequate procedures cannot be formu
lated or implemented, the department must be notified immediate
ly. The department shall then notify the appropriate emergency 
agencies that other emergency procedures are required to protect 
the public. The department shall also notify the owner of land 
upon which the disposal structure is located Cif that owner is 
different from the mining company!, adjacent landowners, resi
dences, and businesses as app~ep~ia~e that could be adversely 
affected, including those at least 1 mile down gradient from the 
disposal site. of the potential hazard and of the actions being 
taken. (AQTH: 82-4-204, 205, and 231(10)(h), MCA; IMP: 82-4-
227, 231, 232, and 233, MCA.) 

RULE V (26.4.9261 DISPOSAL Of UNDERGROUND DEYELOPMENT 
WASTE: HEAD OF HOLLOW FILL (1) Disposal of underground 
development waste in a head-of-hollow fill must meet all the 
requireroents of Rules III and IV7 _,_ eHeep't ~ha~ a Peele eere ehi111 
l'!ey Ei~ail'l may ee li~ilieed il'lsteas ef Ute Bliesrain al'ls B\u·~ 
Eii·.•epsien system if ~he fill is I'IS~ leeates il'l aft a!"ea eel'!tail'l 
il'l! aft inte~mit~el'!~ ~~~ pel"el'lftial B~Pea•• 

(2) The al~e~ftath•e reelt eePe ehbtl'ley arail'l syste111 il'leer 
pel"a~ed iHte head ef hella\o" fills llllis'E be deSif!JileEi aHa eel'! 
stl"lieted as fellewst 

(a) The fill 111\ist have, alel'!! ~he ·;el"tieal !lFSjeetieR sf 
the 111aiF1 b~~ied strea111 ehaRFiel el" fill a •,•ep~ieii!l eel"e ef d~ 
ele ~eelE at least 16 feet wiEie 1 e~ etten ,rea~er width as the 
depaP~Mettt may ~e~Jiiire 1 whieh mtts~ eH~el'ld f~e• 'the tee ef the 
fill ~e the head ef the fill 1 al'ld fre• the ease ef the fill te 
the e~~faee ef ~he fill• A sys~e• ef la~e~al reek ~l'lderdl"ail'ls 
!lllist eel'ltteet this reelr ee~e 'ts eaeh aPea ef peteHtial d:raina<Je 
ep seepa,e itt the dispesal area, Reek liB eli il'l ~he reelt eere al'ld 
lil'!de~d:rail'le 111\iet meet ~he re~Yi~elllel'!~e af R~le III(lJ), 

Montana Administrative Register 9-5/17/90 



-939-

I~) A fil~er ays~e• ee ens~re \he preper f~netieAing sf 
the reek sere mwat ~e aesi!ned and eaRstr~eted ~sing etaRda~a 
gee~eehnieel engineering me~hedso 

te) The gradin' mYe~ drain e~rfeee wa~er frem the eYtslepe 
ef the fill teward the reelt eere. The tiKi- slepe sf the ~ep 
ef the fill mYet ~e l¥15h 1 ~Alese etherwise apprs\ed in writiAg 
~Y the depart:met'l~. A dl'ainage BYIIIP may lie maiA~ait'led a~ the 
head ef t:he fill d~ring and aft:er esAstrYetien 1 te int:e~eept 
a~rfeee rwneff aftd dieehal'ge r~Aeff t:hreYIJh er ever t:he reelt 
drain 1 if e~allilit:y sf ~he fill is fiB~ i111pairedo IA ne ease l!IBY 
this SYMJ!I haoe a petential fer impeYndil'lg mel'e thaR 19 1 999 eYbie 
feet ef water. ~erraeee eft a fill •~at be graded with a 3 te 5 
pereent slepe te~ard the fill and a 1 pe~eeftt: slepe teward the 
reelt eereo 

l.llf3+ The drainage control system for the head-of
hollow fill must be capable of passing safely the runoff from a 
100-year, 24-hour precipitation event, or larger event specified 
by the department. (~: 82-4-204, 205, and 231(10) (h), MCA; 
IM£: 82-4-227, 231, 232, and 233, MCA.) 

RULE VI f 26.4. 927) PISPOSAL OF UNDERGROUND DEVELOPMENT 
WASTE: DUBABLE ROCK FILLS (1) (a) The department may approve 
disposal of underground development waste in a durable rock fill 
on a site-specific basis, provided the method of construction is 
certified b"y a registered professional engineer experienced in 
the design of earth and rockfill embankments and provided the 
requirements of Rule III and this rule are met. Underground 
development waste is eligible for disposal in durable rock fills 
if it is rock material consisting of at least so percent by 
volume of sandstone, limestone, or other rocks that do not slake 
in water aod that Are non-acid. non-toxic. non-acid-forming and 
non-toxic-forming, Resistance of the waste to slaking must be 
determined by using the slake index and slake durability tests 
in accordance with guidelines and criteria established by the 
department. Underground development waste must be transported 
and placed in a specified and controlled manner that will ensure 
stability of the fill. 

(1) (b) and (1) (c) Same as proposed. 
(2) (a) Stability analyses IIYst 8e made by a A qualified 

registered professional engineer shall conduct stability analy
~ in accordance with Rule I and shall certify that the design 
of the durable rock fill will ensure the stability of the fill 
and meet all other applicable requirements. 

(2) (b) through (7) (b) Same as proposed. 
(c) A ditch must be constructed on the inside of each 

terrace to intercept runoff and divert it toward the channels 
specified in (6) of this rule. (AYitl: 82-4-204, 205, and 231(1-
0) (h), MCA; IME: 82-4-227, 231, 232, and 233, MCA.) 

RULE VII {26. 4, 932 l DISPOSAL OF COAL PROCESSING WASTE 
(1) To the extent that coal processing waste is not proposed 
for backstowing, it must be demonstrated to the satisfaction of 
the department that valid physical, economic, safety, environ
mental or other reasons exist for not doing so. Coal processing 
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waste to be returned to underground mine works must be disposed 
of in accordance with a program approved by the department gng 
the mine safety and health administration. 

(2) Same as proposed. 
(3) coal processing waste may be disposed of in head-of

hollow or valley fill configurations, including in an under
ground development waste fill, if tile tet.al draiJia!Je area abeYe 
the disposal area is less tllaJI efte s~~are ~ile a11d the process
ing waste is: 

(3)(a) through (9) Same as proposed. 
(10) Coal processing waste fires must be extinguished by 

the operator in accordance with a plan approved by the depart
ment and in compliance with the applicable requirements of the 
mine safety and health administration. The plan must contain, 
at a minimum, provisions to ensure that only those persons 
authorized by the operator and who have an understanding of the 
procedures to be used may be involved in the extinguishing 
operations. (AUTH: 82-4-204, 205, and 231(10)(h), MCA; J1ll': 82-
4-227, 231, 232, and 233, MCA.) 

3. 
rules as 
26.4.805. 

The Department and Board have amended the existing 
proposed except for ARM 26.4.301, 26.4.305, and 
These rules have been amended as follows: 

26.4.301 DEFINITIONS The following definitions apply to 
all terms used in the Strip and Underground Mine Reclamation Act 
and sub-chapters 3 through 13 of this chapter: 

(1) through (31) Same as proposed. 
-f-H+.Llll "Cumulative hydrologic impact area" means the 

area, including but not limited to the permit and mine plan 
area, within which impacts to the hydrologic balance resulting 
from the proposed operation may interact with the impacts of all 
previous, existing and anticipated mining on surface and ground 
water systems. "Anticipated mining" includes. at a minimum. the 
entire proiected lives through bond release of all operations 
with pending applications and all operations required to meet 
diligent development requirements for leased federal coal for 
which there is actual mine-development information available. 

(33) through (47) Same as proposed. 
~il.!!l "Head-of-hollow fill" means a fill structure 

consisting of any material, other than non-coal preaessift!J wastce 
arui organic material, placed in the uppermost reaches of a 
hollow or a naturally occurring drainage where side slopes of 
the existing hollow or drainage measured at the steepest point 
are greater than 20% or the average slope of the profile ot the 
hollow or drainage from the toe of the fill to the top of the 
fill is greater than 10%. In head-of-hollow fills, the top 
surface of the fill, when completed, is at approximately the 
same elevation as the adjacent ridge line, and no significant 
area of natural drainage occurs above the fill draining into the 
fill area. (See ARM 26.4.520(14).) 

(49) through (127) same as proposed. 
+H-&tl.li.!!.l "Valley fill" means a fill structure consisting 

of any material other than non-coal waste a"s organic material 
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that is placed in a valley where side slopes of the existing 
valley measured at the steepest point are greater than 20\ or 
the average slope of the profile of the valley from the toe of 
the fill to the top of the fill is greater than lOt. 

(129) through (135) Same as proposed. 

26,4,305 MAPS 
subsection (1) remains the same. 
(2) Maps must be prepared in accordance with the foliowing 

procedures: 
(a) Kaps, plans, and erase see~iens re~~ired ~nder s~s 

seetiens (1) 1 (111) 1 (e) 1 (e), anll (t) ef eee~ien (1) al!leYe llllist 
be prepares sy, er Iinder the lliree~ien ef, and eertifiell sy a 
~lfalifiell re~ietered prefeseienal enqineer, re~ieterell lanll 
slf£Yeyer 1 er prefeseienal ~eeleEJiB~, with aesietal'lee frem 
eKperts in relates fiellls slfeh as lana Sllf''*eyin~ ana lal'lllseape 
arehiteet~o~re, eKeept that• 

(i) maps, plans anll erese eeetiens fer eedi111entatien penes 
111ay enly se prepared b) a ~~o~alitied reEJistered prefessiel'lal 
enEJineerl al'ld 

(ii) spsil llispesal faeility, 111aps 1 plans, anll eress 
eeetiens 111ay el'lly be prepare!i sy a ~1;1alifiea FeEJietered prefes 
sieflal enEJineer: 

f&tigl Each map containing information pursuant to section 
(ll above must be certified as follows: "I, the undersigned, 
hereby certify that this map is correct and shows to the best of 
my knowledge and belief all the information required by the 
mining laws of this state. 11 The certification must be signed 
and notarized in affidavit form. The department may reject a 
map as incomplete if its accuracy is not so attested. ~ 
!lepart111en$ 111ay regvire 111aes ethel!' ~ha" these presarea s~;~rs~;~a8t 
te seetien Ell aeeYe te be eertified. 

1Ql Maps, plans. and cross-sections required under subsec
tion (ll. Cm}, (ol, (sl, and (tl of section Cll above must be 
prepared by, or under the direction of, and certified by a 
qualified registered professignal engineer. registered land 
surveyor, or professional geologist, with assistance from ex
perts in related fields such as land surveying and landscape 
architecture, except that; 

lil maps, plans and cross-sections for sedimentation ponds 
may only be prepared by a qualified registered professional 
engineer; and 

iiil spoil disposal facility, maps, plans, and cross-sec
tions may only be prepared by a qualified registered profes
sional engineer. 

(c) All detail on maps must be clearly legible. 
(3) Maps other than those outlined in (1) and (2) above 

necessary to meet the requirements of this rule or other rules 
adopted pursuant to the Act must also be certified as in sub
section (2) (b) ana suemittea~. (AUTH: 82-4-204, 205, MCA; IMP: 
82-4-222, MCA.) 

26.4.805 ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMINA
TION (1) The significance of the impact of the proposed 
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operations on farming is based on the relative importance of the 
vegetation and water of the grazed or hayed alluvial valley 
floor area to the farm • s production, or any more stringent 
criteria established by the department as suitable for site
specific protection of agricultural activities in alluvial 
valley floors. The effect of the proposed operations on farming 
is "significant" if the operations would re111e"e fre111 pFeEI\letieA, 
over the life of the mine, ~ more than a negligible impact on 
the farm's agricultural production. In making the determination 
of "significance". the department shall consult with the affect
ed landowuerCsl that we\llEI Eleereaee •~• eMpeeeed ann\lal preEI\le 
tien fre11 aiJFieYlt\lral aeth·itiee fte!'lllllly eenEI\leteEI at tfie 
~. (AQTH: 82-4-204, 205, MCA; IHf: 82-4-227, 231, MCA.) 

4. The Department and Board received comments from Ellen 
Pfister, Bull Mountains Landowners, Les Darling, Meridian Miner
als Company, Nick Golder, Forsyth, Northern Plains Resource 
council, Patty Kluver, Forsyth, Theodore L. Hanks, Meridian 
Minerals Company, and Jerry Ennis, Office of Surface Mining, 
casper, Wyoming. A summary of their comments and the Department 
and Board's responses to those comments are as follows: 

COMMENT (Pfister): The department could have presented these 
new rules and amended rules in a better and clearer format and 
without legalese. 
RESPON~E: This format is dictated by rules regarding public 
notice of proposed rulemaking. Because the proposed rules deal 
with technical issues and must be legally enforceable, they must 
use technical and legal language. 

COMMENT (Pfister) : Since these new rules are really being drawn 
for the benefit of a proposed new mine which, according to the 
plans that I have seen, proposes to fill about three sections of 
land with unmarketable earth materials, some thought needs to be 
given to the specifics that such a mine may produce, on the 
lowest level of proposed production at 500,000 tons per year, 
the percentage of waste coal will run from 11' to 17\, or be
tween 55,000 and 85,000 tons per year. That is a lot of excess 
combustible material placed close to the surface of the ground 
to be buried under 4 to 8 feet of material depending upon the 
acidic composition of the coal. I would say that the 1984 Hawk 
creek fire was virtually unstoppable and it fired the coal seams 
in a good many places over there and there are some of them that 
are still burning. It is not uncommon for plant roots to go 4 
feet down. In some cases in the '84 fire, plant roots were the 
introductory factor causing the coal seams to catch fire. Does 
the department know of substances that would adequately prevent 
combustion under circumstances like the 1984 Hawk Creek fire? 
RESPONSE: Rule VII(7J (a) would require that the coal processing 
waste must be placed in 2-foot lifts and compacted to achieve a 
90\ standard proctor. This compaction level would reduce the 
permeability of this material and limit exposure of subsurface 
coal processing waste to oxygen and, therefore, reduce the 
possibilities of spontaneous combustion. Moreover, a minimum of 
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4 feet of the best available non-toxic and non-combustible 
material would be required as final cover on a coal processing 
waste structure. In addition, under Rule VII (10) the operator 
must have an approved plan for suppressing any fires which may 
occur during the construction of the coal processing waste fill 
structure. 

coal processing waste is by no means a homogeneous material 
consisting of only coal fines; on the contrary, this material 
will most likely be a heterogeneous conglomeration of coal 
fines/fragments, non-coal minerals and rock found in the coal, 
including parting, roof, and floor materials. The organic 
(coal) content of coal processing waste generated under today 1 s 
technology is much lower than that of a coal seam or of coal 
processing waste produced by historic mining. Therefore, the 
combustibility of modern coal processing waste should be signif
icantly lower than these other materials. 

As a result of these conditions, the department (DSL) 
believes that the above practices for constructing and reclaim
ing coal processing waste refuse piles should present suffi
ciently low risks to ignition from range or forest fires. 

COMMENT (Pfister and NPRC): There is no mention in the proposed 
rules as to the disposal of the coal processing water. Where 
will it be .retained? How will it be treated? What will be the 
effect of leachate on areas surrounding the gob piles? Does the 
department think its drainage system will bring the leachate to 
the quality of runoff from surrounding undisturbed areas? 
RESPONSE: The allowance of surface waste disposal creates no 
special exemption from existing regulations regarding water 
quality. Montana Pollutant Discharge Elimination System (HPDES) 
standards (similar to national "NPDES" standards) are applicable 
in all discharges to state waters; MPDES permits are applied for 
and administered through the Department of Health and Environ
mental Sciences (DHES). Specific standards are determined by 
the DHES for each permit condition, and both DSL and DHES re
ceive regular reports on the quantity and quality of discharges. 
DSL regulations addressing a proposed operation 1 s affect on 
water quality, and requirements for water treatment include: ARM 
26.4.304(5) and (6), 308(4), 314, 315, 325, 501(3), 505, 631, 
633, 635-646, 648-650, 801-806, and others. 

COMMENT (Pfister and NPRC): It seems that these rules require 
a certain kind of rock and most of the time that rock isn 1 t 
found in association with the coal. Where will enough of that 
rock be found to dilute the various kinds of undesirable materi
als including coal-processing waste to a proper proportion? 

Where will sufficient non-slaking materials be found? Does 
the Department have a scenario in the event that underground 
development waste is not composed of a sufficient percentage of 
non-slaking rocks? 
RESPONSE: Rule III(13) would require size and quality standards 
(including non-slaking properties) for rocks used in construct
ing the underdrains, it required, for a fill structure. These 
materials may be derived from the surface disturbance when 
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developing the entry area for the mine or may be borrowed from 
off-site, if approved by the DSL. In any case, it is the 
company's responsibility for locating appropriate rock materials 
in sufficient quantities for underdrains. 

Regarding the co-ent on diluting undesirable materials 
with material of acceptable quality, undesirable materials -
acid, toxic-forming, combustible, etc. - must be handled in 
accordance with ARM 26.4.505 and 26.4.510. These rules require 
a suitable depth of burial for such materials and could require 
isolation in the fill, mixing with suitable materials, or other 
measures as necessary to protect reclaimed vegetation and water 
quality. 

Rule VI(l) (a) would require certain standards of rock type 
be used in the construction of durable rock fills. Under this 
rule, under9round development waste would be eligible to be 
placed in such fills if it is composed of "at least 20% by 
volume of sandstone, limestone, or other rocks that do not slake 
in water." If the waste does not meet this test, it cannot be 
disposed of in a durable rock fill. However, such waste would 
still be eligible to be placed in another type ot surface dis
posal fill or structure if the requirements of Rules III, IV, 
andfor v, as applicable, were met. 

COMMENT (Pfister and NPRC): There should be a definition for 
"promptly" as to when the inspection report should be filed as 
the structures are being built. 
RESPONSE: The DSL a9rees that a time period for submittal of 
this report is needed and, therefore, Rule III(lB)(d) will be 
changed indicating that the certified reports must be submitted 
within 1 working days of the on-site inspection. 

COMMENT (Pfister): Where does the permanent liability for the 
safety of these waste disposal structures rest? It should be 
jointly with the State of Montana and the coal owner. 
RESPONSE: These rules cannot impose liability for failure of 
waste structures. They are designed to require stable, safe 
structures. Should a structure fail, and result in damage or 
injury, liability would be determined in accordance with tort 
law established by the courts and the Montana Legislature. 

COMMENT (Pfister): An SO-foot high dike across any valley is a 
very serious matter and during its construction it should have 
more than just quarterly inspections at critical times in its 
construction. I suspect that in light of the frequency of 
inspection, i.e., quarterly, that the 2-foot compaction rule and 
the 90% density rule for coal processing waste burial in Rule 
VII(B)(a) might be violated as often as kept. 
RESPONSE: The DSL agrees that more frequent inspections of fill 
structures may be necessary, not only during critical construc
tion periods, but also throughout the construction process. 
Thus, to Rule III(lB) (b) and (c) will be added language clarify
ing that the quarterly inspection requirement applies to place
ment and compaction and giving DSL the authority to require more 
frequent inspections by the operator, as necessary. This fre-
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quency of inspection will be determined on a case-by-c~se basis 
gepending on the quality of the coal refuse material, topograph
ic location, foundation conditions, design of the fill struc
ture, etc. In addition, it should be understood that DSL is on
site on at least a monthly basis as required by ARM 25.4.1201 to 
inspect coal mining operations. DSL would make every effort to 
do a technical examination of disposal structures, as necessary, 
during these inspections. 

COMMENT (Pfister): Rule VIII(2) is the Reagan rule of viola
tion. If the violation notice can be kept in motion long enough 
the department can delay indefinitely the issuance of a cessa
tion order, and therefore the assessment of any civil penalties. 
RESPONSE: Rule VIII is the same as Federal regulation 30 c. F .R. 
846.12(b). It provides a civil penalty for a corporate direc
tor, officer, or agent who knowingly or willfully causes the 
corporation to violate a DSL order or a permit condition. 
Section (2) provides that this individual penalty is assessable 
only when DSL has issued a cessation order and the corporation 
refuses to abate the violation. However, the corporate viola
tion subjects the corporation to civil penalties whether or not 
an individual civil penalty is assessed. 

COMMENT (Pfister): The changes in the definitions section 
allowing head of the hollow fills with coal processing waste 
make me wonder if we may have the beginnings of a Buffalo creek, 
Virginia disaster at some time in the future, particularly if 
the waste is not compacted properly and tightly. 
RESPONSE: DSL acknowledges the obvious necessity of enforcing 
the rules to attain environmental objectives of the Montana 
Strip and Underground Mine Reclamation Act and these rules, 
including the compaction requirements. 

COMMENT (Pfister and NPRC): The various inspection reports 
should be available to the public some place within reasonable 
proximity to the mine, and not only in Helena. Inspection 
reports retained at the mine site should also be open for public 
inspection. 
RESPONSE: It is questionable whether DSL has authority to 
require inspection reports to be available at mine offices, 
However, copies of all inspection reports received from a per
mittee under these rules and copies of all DSL inspection re
ports are available for public review in the Helena and Billings 
offices of DSL and by mail. This provides adequate public 
access. 

COMMENT (Pfister and NPRC): The language dealing with willful 
violations is much clearer in the current Montana rules than in 
the proposed language. The phrase "intended that the result 
actually occurred" as found in the definition of "willful viola
tion" should be included in the definition of "willfully". The 
proposed language is a weaker definition and the kind of stuff 
that lawyers can argue over all day and no one will ever turn 
out to have done anything to violate the law. 

9-5/17/90 Montana Administrative Register 



-946-

RESPONSE: "Willful violation," which is defined in ARM 
26.2.301(131) of the current rules, is a term used in 82-4-251, 
MCA. under that statute a permit may be suspended or revoked if 
the permittee intended the violation. The definition of "will
fully" in 26.2.301(135) applies only to individual civil penal
ties imposed on corporate directors, officers or agents. It is 
taken directly from federal regulation 30 c.F.R. 846.5. The 
conduct described in this definition is actually broader because 
it also includes violations that result from intentional disre
gard or plain indifference to the laws. For this reason and the 
reason that the broader definition is required by the federal 
rules, DSL will retain the proposed definition. 

COHMENT (Pfister): Will these rules permit the 1920 plus acres 
proposed for the mine dump to be anything other than a mine dump 
in the future? Will it grow a timber crop again in 80 years? 
can homes be built on it if it is subdivided? Will its surface 
and groundwater again be clear and potable? Will it provide a 
continuing tax base contribution to the county in which it is 
located? Will it provide a non-toxic livestock and wildlife 
habitat? Will it ever grow a hay crop again? All of these uses 
are current and existing uses in the area. The question is will 
there again be uses for this land in the future under these 
rules? 
RESPONSE: The rules as proposed would require that lands per
mitted for and disturbed by surface waste disposal be reclaimed 
to productive post-disturbance uses as required presently for 
all coal mining operations. surface waste disposal structures 
would also be required to meet vegetative cover and water quali
ty standards as currently required for all coal mining opera
tions. 

COMMENT (NPRC and Pfister): How much serious consideration is 
going to be given the idea of backstowing underground coal 
mining waste back into the mine from which it came? It has 
become obvious by reviewing the proposed rules that little or no 
detailed attention has been given to backstowing. There is no 
specific reference to the how, when or why backstowing would be 
required. What criteria would be used to determine if it should 
be stored above ground or underground? If the coal seam is 
basically dry, then it would seem that there would be less 
problem with leaching and weathering with underground storage 
and much less surface disturbance for many reasons. 
RESPONSE: Section 82-4-231(3) (h), MCA, requires backstowing of 
"as much stockpiled waste material as possible." Rule III (1) 
therefore requires the operator to demonstrate why backstowing 
would not be feasible if it is not proposed. If backstowing is 
not proposed, DSL would require appropriate documentation to 
demonstrate that backstowing cannot be done. This documentation 
would include, but not be limited to, technical and economic 
feasibility studies, consultation with Montana's Safety Bureau, 
and addressing alternatives that would allow complete or partial 
backstowing. Although these rules provide no specific standards 
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for backstowing, DSL would consider environmental and safety 
concerns. 

COMMENT (Pfister): Both sets of regulations, i.e., those in 
which the approximate contour provisions apply and those where 
they do not apply, do not define the maximum si~e of the waste 
disposal structures which would be allowed. one or two of these 
structures on a small ranch could just about put the owner out 
of business. I would question the success of revegetating the 
outslope side. The highway department does not have outstanding 
success in revegetating angle of repose areas. The angle pro
posed for the outslope area would not be conducive to livestock 
use. 
RESPONSE: The draft rules issued for public comment in late 
summer of 1989 do not impose approximate original contour provi
sions. Any proposal to place a limit on the size (volume, 
height, length) of a disposal structure would be arbitrary and 
would not necessarily have any relation to environmental condi
tions at a specific site proposed for waste disposal. It is 
more appropriate to apply standards of stability, design, ero
sion and water controls, revegetation, and environmental impacts 
to water, ranching interests, vegetation, wildlife, etc, on a 
site-specific basis in evaluating waste disposal structures. 

The effects of disposal structures on a rancher's operation 
also appears to relate to the legal right of a mining company to 
conduct disposal operations on property owned by someone else. 
This is a private property matter that the DSL would be involved 
in only to the extent that the mining company would have to show 
a legal right to enter property for that purpose, pursuant to 
ARM 26.4.303(14) and (15). 

The operator is required to revegetate disturbed areas to 
provide for soil protection and the postmining land use. If 
this cannot be accomplished on steep slopes under local condi
tions, then more gradual slopes must be established. The slopes 
specified in the rules are the maximum allowable and might not 
necessarily be permitted because of local conditions. Steep 
slopes might affect livestock use, but this varies with type, 
breed, and age of the animals. Runoff control terraces on the 
outslope and the flatter slopes on the top of the fill would at 
least partially compensate for any reduced usefulness due to 
slope. Steep slopes are frequently necessary features of wild
life habitat, and, as such, must be considered in the reclama
tion plan. 

COMMENT (Pfister): How does the department propose to control 
off-site drainage and erosion while the construction of the 
proposed gob piles is going on? 
RESPONSE: ARM 26.4.633, 638 and 639, among others, require 
appropriate sediment control measures to be in-place prior to 
any mine-related or construction activities. Off-site drainage 
and erosion must be controlled by ditches, traps, sediment 
ponds, and other appropriate measures. 
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CQMMENT (Pfister): Does the department have a solution for 
springs or wells that may be buried under a gob pile, including 
one which crosses ownership lines, and would apparently then run 
out through the drain on somebody else's property? 
RESPONSE: Should a disposal facility be proposed to go over an 
existing well, the DSL would require the proper abandonment and 
sealing of that well, and in certain instances provisions for a 
replacement source. An application is required to adequately 
monitor and/or describe premining wells, springs, ponds and 
other aspects of surface and groundwater systems to assist in 
the determination of probable hydrologic consequences, both on 
and off-site, of mining-related activities. Changes to the 
premining hydrologic system must be minimized to prevent adverse 
affects to the postmining land use, and violation of applicable 
state and federal laws and regulations. If the proposed opera
tion is expected to (or later is discovered to) interrupt, 
diminish or otherwise adversely impact existing water sources 
(natural or developed), the operator is required to describe 
alternative water sources that could be developed to replace 
those impacted by mining. (See ARM 26.4.304(5) and (6), 314, 
631-632, 635, 637, 643-648, and 651). 

Waters draining through the underdrain of a waste disposal 
structure would have to meet the standards of ARM 26.4.631 and 
26.4.633 before such waters could be discharged as surface water 
from the permit area surrounding the waste disposal area and 
onto, perhaps, someone else's property. If necessary, such 
wastes would have to be treated (e.g., by a sediment pond) 
before discharge. Also, please note that Rule III(13) requires 
underdrains to be constructed with non-degradable, non-acid and 
non-toxic forming rocks which should assist in minimizing the 
effects of a waste disposal structure on water quality degrada
tion of spring water draining through the underdrains. 

COMMENT (Pfister and NPRC): There would be a greater probabil
ity of successful revegetation of the smaller gob piles allowed 
in the approximate contour regulations. It might be very diffi
cult in some areas to obtain enough topsoil from the site pro
posed for the big gob pile allowed under the other set of regu
lations to cover it with even a skim of topsoil, certainly not 
enough to withstand mild erosion. Where would additional needed 
topsoil come from? Would there be more surface disturbance to 
cover up the gob piles? 

It is also certain that more surface area would be dis
turbed under the approximate original contour provisions. It 
would seem that the potential safety of such structures would be 
greater. 
RESPONSE: In terms of revegetating the fill structure, the 
operator would be required to salvage all viable soil material 
from the area designated for coal refuse disposal. The quantity 
of soil material to be salvaged would depend on the pre-distur
bance soil resource available. Regardless of the quality of the 
coal refuse material, the disposal area would have to be covered 
with a minimum of 4 feet of suitable material (8 feet if the 
coal refuse is acid and/or toxic forming in nature) which may 
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consist of a combination of spoil or underground development 
waste of acceptable quality and soil. Should the unconsolidated 
material in the proposed disposal site location be inadequate to 
meet the 4-foot cover requirement, the operator could propose to 
borrow the material from another location; this would have to 
meet the approval of DSL. The company would be responsible for 
identifying adequate quantities of suitable material to meet the 
rules. If this could not be done, no permit would be issued. 

Considering the design criteria stipulated within the 
regulations, the DSL feels that the stability of the disposal 
structure would not be compromised as a result of size. These 
design criteria include: installation of overland flow diversion 
channels, installation of underdrains, compaction/bridge 
lift/static safety factor limitations, maximum outslope gradi
ent, terracing, etc. overall, the DSL feels that the additional 
drainage (i.e., draw, coulee, gulch, arroyo, hollow, swale) 
disturbance that would be required to construct coal refuse 
disposal areas at approximate original contour mitigates against 
a requirement to reclaim such areas to approximate original 
contour. Note that fills must be designed and constructed to 
provide long term stability. 

COMMENT (Pfister): There does not seem to have been any consid
eration given to the effect on the proposed chimney drains of 
the freeze and thaw cycle. That might soften the overall struc
ture and increase the possibility of high erosion rates in the 
spring. Snow drifts on top of the structures could also cause 
problems. 
RESPONSE: Chimney drains would no longer be allowed under these 
proposed rules because subsection (2) of Rule V will be deleted 
and all reference to chimney drains will be removed from subsec
tion ( 1) . These changes are being made in response to OSM 
comments below. 

COMMENT (Pfister): If the hollow that the proposed non-original 
contour gob pile would be sited in had a basic shale composition 
to start with and high run-off characteristics, in spite of the 
best efforts at drainage, etc., it would seem that the bond 
between the gob pile and its base hollow would be problematic at 
best. 
RESPONSE: The overall engineering design of the fill would 
provide for underdrains, diversions, or a combination of these 
drainage structures. These drainage structures must be properly 
designed to account for the erosive forces presently occurring 
in hollows. Also, the foundation of the fill would undergo 
appropriate testing to ensure stability. The proposed rules 
have been structured from the federal regulations. The Office 
of Surface Mining (OSM) has adopted these rules based upon 
conditions occurring east of the Mississippi River. The climate 
in this region includes heavy rainfall. In reviewing designs 
for fill structures, DSL would be relying on its experience of 
Montana conditions and using engineering criteria (adopted by 
OSM) in its rules to ensure that these structures would have 
long-term stability. 
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coKHgHT (P!ister): It would see~ that the !irst test one would 
have to pass on the non-original contour regulation would be a 
landowner who would be willing to have such a structure built on 
his land. I think the structure proposed under this regulation 
could have real reclamation and public sa!ety probleJQs. The 
depart~ent could retain both sets of regulations, with the non
original contour regulation being useable only with the consent 
o~ the surface owner. 
RESPONSE: The extent of DSL' s author! ty regarding the leg a 1 
right of a company to use so~eone else's property for surface 
disposal of wastes is provided for in ARM 26.4,303(14) and (15). 
The applicant IQUst provide documentation in its application that 
it has the legal right to enter and conduct such operations on 
any lands. If the landowner does not want a structure built on 
his or her property and has the right to prohibit that struc
ture, he or she may use whatever legal ~eans are available to 
prevent that from occurring. However, a rule granting a surface 
owner the right to prohibit non-approxi~ate original contour 
(AOC) structures when that landowner did not otherwise have that 
right would not be appropriate where the requireiQents of the Act 
could be met without an AOC structure. Also, such a rule might 
fail constitutional muster. See Western Energy co. v. DSL. 
Genie Land co., 227 Mont. 74, 737 P.2d 478 (1987). 

COHMEHT (Pfister): There did not see~ to be any specific re
quirement that old, previously mined tunnels be ~apped out in 
respect to location in or under the proposed gob piles. The 
collapse of old tunnels under a gob pile could cause serious 
proble~s. 
RESPOHSE: Old mine tunnels are very hazardous to public safety 
and ~ay present stability proble~s to gob piles. Rule III (17) 
requires the company to address this subject to ensure that the 
foundation is suitable to support the gob pile. This rule may 
require extensive mapping or a downhole drilling and camera 
survey to ensure the integrity of the foundation. 

COMMENT (Pfister): In an area where timbering has been a use of 
the proposed gob pile land, can the gob pile be reclai~ed to 
produce timber again, should it be desired? 
RESPONSE: If timbered areas are a part of the landscape before 
the disposal site is disturbed, then ti~bered areas will have to 
be a part of the landscape when the site is revegetated. If the 
ability to restore the vegetation cannot be de~onstrated, then 
a disposal site cannot be permitted. However, because under 82-
4-233, MCA the postmining land use ~ust be grazing and wildlife 
habitat (unless alternate reclamation is allowed under 82-4-
232), the purpose of returning trees to the site is to re-estab
lish vegetative diversity and wildlife habitat, not commercial 
forest production. 

COMMENT (Pfister): What does a "long term static safety factor 
of 1.5" ~ean? 
RESPONSE: Safety factor is defined as a ratio between the 
resisting force and the driving force along a failure surface. 
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When the driving force due to weight is equal to the resisting 
force due to shear strength, the factor of safety is equal to 1 
and failure is i~inent. A long-term static safety factor of 
1.5 would indicate that a permanent structure, at rest, would 
have a resisting force that is 50% greater than the driving 
force, providing for a sufficient level of stability. 

COHMENT (Pfister): What kind of shale does the Department mean 
in Subchapter 9, Rule II Valley Fill (3)(d) under predominant 
type of fill material? 
RESPONSE: The language containing the term "shale" being re
ferred to in this comment is in Rule III(13)(d) as published in 
the draft rules in August of 1989. The meaning of this term in 
this rule is the conventional geologic meaning: Shale is a 
sedimentary rock formed by a mixture or clay-size (less than 
0. 002 mm) and silt-sized (0. 002-0.05 mm) particles. Shale 
splits parallel or nearly parallel to the plane of stratifica
tion. 

It must be understood that the shale referred to in this 
rule involves the composition of the !ill, not the composition 
of the underdrain materials. 

COMMENT (Pfister): Does the 100-year, 24-hour precipitation 
event include spring thaw? 
RESPONSE: The precipitation-frequency values were generated 
from daily precipitation records by the National Weather Service 
(see Miller et al. 1973), and do not reflect seasonal snowpack 
accumulation. 

A comparison of the 100-year, 24-hour precipitation event 
and a rough estimate of average annual snow accumulation fol
lows: 

The 100-year, 24-hour precipitation event for the coal
producing regions of southeast Montana ranges from about 3.2 to 
3.8 inches, while annual precipitation averages in the range of 
about 12 to 16 inches. Miller et al. (1973) indicate that 
approximately 30% to 50% of the average annual precipitation in 
Montana occurs as snow (below and above 4,000 feet elevation, 
respectively), suggesting that the average accumulated snowpack 
in these regions may range as high as 4 to 8 inches (water 
equivalent). 

These estimates imply that average snowmelt runoff could be 
comparable to or possibly much greater than a 100-year, 24-hour 
storm runoff event, depending on the percentage of annual pre
cipitation occurring as snow. other factors that could affect 
this estimate include the extent of water losses to evaporation, 
sublimation, transpiration and infiltration, although frozen 
ground during snowmelt can limit infiltration losses. Also, 
snowmelt runoff typically occurs over an extended period rather 
than as a brief, concentrated flood event like those associated 
with storm events. Therefore, a specific relationship between 
the magnitude and frequency of snowmelt and storm-derived runoff 
events is presently not clear. 

Reference cited: Miller, J. F., R. H. Frederick, and R. J. 
Tracey. 1973. Precipitation-Frequency Atlas of the Western 
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United States: Volume I - Montana. NOAA Atlas 2. US Dept. of 
commerce, National oceanic and Atmospheric Administration, 
National Weather service, Silver Springs, Maryland. 41 pp. 

COMHENT (Pfister): Under Subchapter 9, Rule v, Coal Processing 
Waste (5), the landowner on whose land the gob pile sits and 
those one mile down gradient from it should also be informed 
that a potential hazard exists if the department cannot imple
ment immediate remedy, 
RESPONSE: Rule III(19), which contains the language of concern 
in this comment, will be revised to indicate that the owner of 
land upon which the disposal structure is located, if that owner 
is different from the mining company, will also be notified. 
Also a phrase will be added to encompass the idea of notifying 
landowners one mile down gradient of a potential hazard associ
ated with the disposal structure. 

COMMENT (Pfister and NPRC): 12(b) would stand further clarifi
cation for public safety (why allow a variation for dewatered 
fine coal waste?), as would best available non-toxic and non
combustible material in (13). 
RESPONSE: The reference to (12)(b) is apparently to what has 
been published as Rule VII(8) (b), and the reference to (13) is 
to what has· been published as Rule VI1(9). 

In terms of disposal of dewatered fine coal waste (Rule 
VII(8) (b)), a variance from the lift and compaction requirements 
for coal processing waste may be considered because a fine 
textured material (minus 28 sieve size) of this nature may be 
easily compacted to limit permeability (air and water flow) and, 
as such, lift thickness and compaction restrictions may not be 
necessary. The stability of disposal sites consisting of 
dewatered fine coal waste would not be compromised in any case, 
as the disposal structure must be designed in order to attain a 
1.5 minimum static safety factor (as per Rule III (8)). 

Rule VII (9) states that "the best available non-toxic and 
non-combustible material" must be utilized as cover material for 
the coal processing waste disposal area. Rule 26.4. 301 ( 118) 
defines toxic-forming material as "earth materials or wastes 
which, if acted upon by air, water, weathering, or microbiologi
cal processes, are likely to produce chemical or physical condi
tions in soils or water that are detrimental to biota or uses of 
water". Rule 26.4.301(25) defines combustible material as 
"organic material that is capable of burning, either by fire or 
through oxidation, accompanied by the evolution of heat and a 
significant temperature rise". These types of materials (i.e., 
toxic and/or combustible) must be avoided in selecting a viable 
cover material for the disposal site. The "best available" 
means that material which is most suitable for its intended 
purpose, i.e., as a cover over the coal processing waste and as 
a plant growth medium. DSL would make the determination on a 
case-by-case basis of what would constitute the best available 
non-toxic and non-combustible material to support the postmining 
land use. 
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COMMENT (Golder): I am not able to comment very well on the 
rules because of the mis-sequencing of pages of the copy I 
received. 
RESPQNSE: DSL apologizes for the mis-sequencing of your copy of 
the draft rules which caused so much confusion. In future major 
rule-making activities, DSL will number the pages to avoid such 
problems. 

COMMENT (Golder): we must be careful not to put our minds on 
automatic pilot and just take the rules that others have used. 
All we are doing is just setting in place, making legitimate, 
some very grave mistakes that are being made otherwise around 
the country. We can write rules for expediency or we can con
sider what we are leaving to our grandchildren. 
RESPONSE: The Strip and Underground Mine Reclamation Act, 
specifically 82-4-231(3)(h), authorizes the surface disposal of 
wastes where backstowing is not possible under rules adopted by 
DSL. The proposed rules were prepared by utilizing the rules of 
the States of Colorado and Utah and OSM rules as a guide and 
then adapting them to the requirements of Montana law and other 
regulations as best DSL could determine. 

COMMENT (Golder): I recognize parts of rules here and there 
that are just legitimatizing a travesty and I think we need to 
take a hard look at the whole implication here and not just 
follow the kinds of rules that have fit somebody else somewhere 
else, however much long-term good they did being disregarded. 
RESPONSE: Please see response to the preceding comment. These 
draft rules were published to allow public scrutiny and comment 
on the specifics proposed so that improvements and warranted 
changes could be made. The Montana Strip and underground Mine 
Reclamation Act does not prohibit the surface disposal of under
ground development or coal processing wastes. Thus, DSL is in 
the position of having to promulgate rules governing such dis
posal in ways that are consistent with the environmental protec
tion and reclamation standards of the Montana Act and the rest 
of the coal regulatory rules. 

COMMENT (Hanks and Darling): We suggest that the first sentence 
of Rule III (7) be changed to read as follows: 

Except for head-of-hollow and valley fills, disposal 
structures must be located in areas approved by the 
Department. 

The effect of this revision is to delete the requirement 
that disposal structures must be located on the most moderately 
sloping and natural stable areas available unless there is a 
finding by the department that another area is more environmen
tally protective. 

Our reasons for this suggestion are two-fold. First is the 
fact that the most moderately sloping and naturally stable area 
may not be th'!! most environmentally protective area and to 
permit these requirements to remain in the regulations creates 

9-5/17/90 ~lantana Administrative Reg is ter 



-954-

a kind of presumption that they are the most environmentally 
protective. Second is the circuitous and cumbersome approach to 
siting which is built into this regulation. Of necessity, it 
requires that identification of all moderately sloping and 
naturally stable areas in order that the ~ moderately sloping 
and naturally stable area can be identified in some undefined 
large area around a proposed mine. Then it requires a 11 findin9" 
by the Department that another site is more environmentally 
protective. We don't know what the Department has to do to make 
a "finding," but almost certainly it is more than is required 
for a simple decision. It seems to us that the number of steps 
required to comply with the regulation, as written, will require 
a great deal more money, time and effort by a mine operator and 
the department than would compliance with the re9ulation, as 
revised. 
RESPONSE: Because the language of concern exempts head-of
hollow tills and valley fills from this requirement and because 
of the additional exemption regardin9 use of a more environ
mentally protective area, DSL does not believe this will be a 
burdensome requirement. However, to remove the uncertainty 
about what "finding" means, this word will be replaced by "de
termining". 

CQMMENT (Hanks and Darling): We suggest that Rule VII(3) be 
amended by deleting the words "total drainage area above the 
disposal area is less than one square mile." 

With all the design and performance requirements for drain
age areas contained throughout these rules, this constraint 
seems unnecessary. Moreover, this constraint may well preclude 
the siting of such facility in the most environmentally pre
ferred location. 
RESPONSE: DSL agrees and will remove the language regarding the 
1 square mile limitation. 

COMMENT (Hanks and Darling) : We suggest that the first sentence 
of Rule VII 8(a)(ii) be modified to read as follows: 

"compacted to prevent spontaneous combustion and to provide 
the strength required for stability of the coal processing 
waste.n 

The effect of this modification is to eliminate the 90% 
compaction requirement which, as the DSL knows, has been elimi
nated from the federal rules because it has been determined to 
be unnecessary and can be difficult to achieve in waste that is 
not entirely homogeneous. 

As stated by the court in National Wildlife Federation v. 
Hodel, 839 F.2d 694 (D.C.Cir. 1988), the Secretary of Interior 
has concluded that the specific numerical requirement for com
paction is more appropriately determined based upon the particu
lar design, site conditions and waste characteristics. To place 
a percentage figure in the regulations is superfluous because 
the two critical concerns motivating the adoption of the 90% 
compaction rule in 1979, namely, stability and incombustibility, 
are adequately addressed without any specific percentage re
quirement. Stability is assured by the generous 1.5 long-term 
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safety rating required by the rules. lncoabustibility is as
sured by the absolute requirement that mine operators "prevent 
coabustion." Inclusion of the 90\ compaction rule unnecessarily 
burdens mine operators and enforcement officials and should be 
removed. 
RESPONSE: DSL feels that this requireaent should be retained in 
order to assure, with a clear enforceable standard, that coal 
processing waste is adequately compacted to prevent spontaneous 
combustion and limit permeability of this material. By limiting 
permeability, the risks of instability problems and oxidation of 
potentially acid andfor toxic constituents within the coal 
processing waste would be minimi~ed. Periodically conducting 
standard proctor tests for maximum dry density during construc
tion is a straightforward procedure for an operator and equally 
straightforward for DSL to verify. 

The DSL reali~es that the compaction requirement for fill 
structures has been deleted from the federal rules due to a 
u. s. Court of Appeals decision in 1988. However, some state 
regulatory authorities (SRA) within the intermountain region 
still retain the 90\ compaction requirement for coal refuse 
disposal areas. According to Colorado and Utah SRA personnel 
and coal operators in these states, the compaction levels have 
been easily achieved on fill structures simply in the process of 
shaping the coal refuse pile utili~ing do~ers and front end 
loaders. For example, the Mid-Continent Resources underground 
coal mine located south of carbondale, Colorado utili~es a large 
valley fill for disposal of both underground development waste 
and coal processing waste. This operator has experienced no 
problems in achieving the 90t compaction level. At this partic
ular mine, numerous standard proctor tests have been run on the 
compacted fill and have shown material compaction levels exceed
ing 90\ of the maximum dry density. Another underground coal 
mine located in Florence, Colorado (Energy Fuels' Southfield 
Mine) utili~es a hilltop coal refuse disposal area for disposal 
of coal processing waste and underground development waste. At 
this mine, do~ers and a sheepsfoot roller are utili~ed for 
compaction of the fill material. Standard proctor tests run on 
compacted fill material at the Southfield Mine have also shown 
compaction levels exceeding 90\. 

COHMENT (Kluver and NPRC): The proposed change in Rule 
26.4.805(1) ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMINATION 
is particularly offensive in that it allows a judgment call by 
those unqualified to do so, the coal company personnel and the 
Dept. of State Lands Staff. They are not the farmers who re
ceive salt laden water, either in the alluvium, or in a lower 
aquifer. 

This change has shifted the burden o£ proof to the producer 
to prove whether there is "negligible impact". The burden 
should stay with the miner. 
RESPONSE: The DSL proposed these changes to correct language 
that was grammatically incorrect and was confusing. Beyond 
that, DSL does not have the authority to define "significance" 
in this rule as meaning any decrease in agricultural production. 
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The reason for this is that 82-4-227(3) (b) (i) of the Montana 
Strip and Underground Mine Reclamation Act includes language on 
"significance" and "negligible impacts" similar in principle to 
the proposed rule. The proposed language does not shift the 
burden of proof from the applicant. However, to ensure that the 
surface owner has input into the decision, DSL has added a 
requirement that DSL consult with the surface owner. 

In addition, the proposed deletion of "would" has been 
eliminated to clarify the intent of this rule. 

COMMENT (NPRC): The type of material that will come from both 
the waste materials from the mine and the coal processing wastes 
will be acid forming. It is our contention that the wastes go 
back into the mine. If they can get the coal out on conveyor 
they can certainly get the wastes back in the mine on a convey
or. If these materials can be isolated on the surface then they 
could also be isolated in the room and pillar areas. This would 
hopefully lessen the impacts of subsidence and solve the surface 
waste problems. 
RESPONSE: Please see earlier comment of Pfister and NPRC and 
response thereto on backstowing. Should the coal refuse desig
nated for surface or underground disposal be potentially acid
and/or toxic-forming in nature, the permittee must develop a 
disposal pl~n that satisfies~he requirements of ARM 26.4.505(2) 
and 501(2). These rules require that the deleterious material 
be disposed of in a manner which prevents groundwater contamina
tion and provides adequate plant growth media for vegetative 
establishment and maintenance. Specifically, the DSL can envi
sion that coal processing waste which is high in iron sulfides 
(pyrite) that are reactive or other potentially toxic-forming 
constituents would have to be properly isolated to prevent 
exposure of such materials to air and water and the formation of 
toxic leachate. If this cannot be done, a permit for such an 
operation would not be granted. 

COMM£HT (NPRC): The ability of gob (waste) piles to withstand 
the test of time is in serious doubt. 
RESPONSE: The criteria and standards contained in the proposed 
rules are not intended to be short-term. DSL believes they will 
provide for long term stability. 

COMMENT (NPRC): It is our understanding that even if the 
longwalling method of extraction is used, there are some room 
and pillar operations going on as well. surely the room and 
pillar method lends itself to backstowing and would significant
ly reduce the surface disposal. 
RESPOHSE: See response to previous comments by Pfister and NPRC 
on backstowing. Also, the question of mining method is a mine
specific one to be dealt with on that basis. 

COMMENT (NPRC): These rules refer to bringing materials from 
the areas not within the permit boundaries. Does this mean 
other mine wastes could be moved onto the permit area for dis
posal? If this is the case the problems of quantity and content 
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of the off permit material could create even greater problems. 
RESPONSE: Under Rules III(2) and VII(4), the permittee may 
dispose of coal refuse from activities off the permit area with 
prior approval from the DSL. This off-site material must be 
characterized physiochemically to determine if the material is 
suitable for disposal within the permit area. The intent here 
is to minimize additional sites from being impacted by these 
off-site wastes and disposal of these wastes in an uncontrolled 
manner outside the jurisdiction of DSL. 

COMMENT (NPRC): Rule II(2) (a) (iii). What preliminary hydro
logic impacts? Where are they defined? 
RESPONSE: The part of the rule referenced states: "Each gener
al plan must contain preliminary hydroloqic and geologic infor
mation required to assess the hydroloqic impact of the struc
ture." The term "preliminary" modifies "hydroloqic and geologic 
information". Nevertheless, because use of the term "prelimi
nary" may be somewh'!t confusing and is unnecessary and extrane
ous, it will be deleted from this rule. 

COMMENT (NPRC): Rule III (5). Organic material needs to be 
specified. 
RESPONSE: Under Rule III(5) and VII(5) (c), reference is made to 
removal of organic material from the disposal area. Organic 
m'!terial anticipated by this rule would consist primarily of 
woody or other vegetati·1e debris encountered during clearing and 
grubbing activities. However, other organic material would also 
be removed, .if encollntered. What organic material might be 
encountered is difficult to foresee. Therefore, it does not 
appear to be pn:dent to at. tempt to further specify. 

COMMENT (NPRC): Rule I!l(S), Yes it should be compacted if it 
adds to the stability. The "as necessary" needs to be defined. 
RESPONSE: Rule II1(8) states that underground development waste 
"must be compacted as necessary to ensure mass stat>ility and 
prevent mass movement". 'rhe standard for "as necessary" would 
be to ensure mass st<!.bility and prevent mass movement. As 
indicated, the compaction requirements would be determined on a 
case-by-case basis depenrling on the physicochemical natllre of 
the underground developmant waste. 

COMMENT (NPRC): Rule II1(12). This portion of the rules does 
not address ho~ the waste material will not get in the water. 
RE$P9NSE: The intent of this rule is to describe situations in 
which an llnderdrain system is needed. Rule III(13) describes 
the design criteria that must be met to ensure the underdrain 
system is functional. Rule III ( 13) also describes a filter 
system that would ensure waste material would not enter the 
water. The DSL would be required to review the filter system 
and make a determination as to the adequacy of the proposal. In 
addition, the impact of such structures on water quality must be 
minimized in accordance with ARM 26.4.314. 
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COMMENT (NPRC): Rule III (19). The term "promptly" needs to be 
defined as does "as appropriate". 
RESPONSE: In Rule III(19), the term "promptly" will be replaced 
by "immediately" and the term "as appropriate" will be replaced 
by "that could be adversely affected." Also, please refer to 
the final adopted revision of this rule for some additional 
revisions. 

COMMENT (NPRC): 26,4.301(32). The phrase "but not limited to" 
must be added for clarity after the word "including" on line 2. 
RESPONSE: OSL agrees that this suggested language for 
26.4.301(32) does clarify the rule's intent. This language will 
be incorporated. 

COMMENT (NPRC): 26.4.301(48). It is not clear from this sec
tion that coal product waste material must be kept out of the 
fill material. 
RESPONSE: To avoid confusion, the term "non-coal" will be 
inserted before "organic material" so that the phrase of concern 
will now read "other than non-coal organic material". For the 
sake of consistency, the same change will be made to 
26.4.301(128), regarding the definition of valley fill. 

COMMENT (NPRC): 26.4.301(63). The department should leave in 
"changes of ·land use or uses ... subject to department approv
al." 
RESPONSE: This sentence is redundant because changes in land 
use must be approved pursuant to ARM 26.4.824 and 825. It is 
also misleading because it implies that land which had a premine 
use other than grazing and wildlife habitat can be returned to 
that use without imposing the alternate land use requirements. 
Thus, DSL will maintain its proposed deletion of this sentence. 

COMMENT (NPRC): 26.4.305. Should change the "may" to "must." 
RESPONSE: The OSL agrees with the intent of this comment inas
much as review of 82-4-222(2), MCA, reveals that all maps sub
mitted with permit applications to meet the rules must be certi
fied. Thus DSL will delete the proposed additional sentence at 
the end of 26.4.305(2)(a) and will retain section (3}, except 
for the following changes: "· .. must also be certified as in 
subsection 2fbtl.ll." 

COMMENT (NPRC): 26.4.639(22) (a) (i). This is not a good change. 
It weakens this considerably and should not be changed. Also in 
this rule what is a "small area"? This needs clarification. 
RESPONSE: Part (ii) under this rule was deleted because it was 
in direct conflict with (i). Also, the last part of (i) was the 
same as new part (iii). The constraints provided in (ii) and 
(iii) as revised provide ample protection against sedimentation 
problems. The rationale of removing sedimentation ponds before 
the entire disturbed area meets revegetation standards is to 
avoid having areas of disturbed land created by the ponds that 
must be reclaimed (and thus redisturbed in the process) long 
after surrounding lands have been reclaimed. 
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The term "small area" is not found in this portion of the 
rule. 

COMMENT (NPRC): 26.4.836. Add "and prove ta the department's 
satisfaction the reclamation plan will not increase the overall 
reclamation costs of the site to the department." The taxpayers 
need this assurance. 
RESPONSE: Under the proposed rule, the costs that may remain 
eligible for abandoned mine funding would be those associated 
with reclamation of disturbed sites or problems for which a 
remining operation is not responsible under its permit. It is 
unlikely that reclamation activities of a remining operation 
would adversely affect the cost of reclamation of disturbance 
for which abandoned mine land funding could be used in accor
dance with this rule. Moreover, the reclamation of known aban
doned coal mine sites which pose a health, safety, or environ
mental threat in Montana will be completed in the next 2-3 
years. Thus, DSL does not believe the additional language 
suggested in this comment is necessary. 

COMMENT (NPRC): 26.4.837(2). Keep "prior to any rernining 
operation". 
RESPONSE: The focus of the proposed rule is the cost of recla
mation in accordance with the approved reminingtreclamation 
plan. The term "prior to the remining operation" is extraneous 
language, because the bond would be based upon estimated recla
mation costs prior to the remining operation, although it would 
be focused on the reclamation of areas actually disturbed by the 
remining operation. Thus, no change is necessary. 

COMMENT (Ennis): Montana's proposed Rule I is similar to Feder
al regulation 30 CFR 784.19. However, the proposed state rule 
only requires that the plans be in accordance with the general 
requirements of Rule III that address disposal of underground 
development wastes. The Federal regulations require plans in 
accordance with not only the general requirements for disposal 
of excess spoil (30 CFR 817.71) but also the rules governing 
valley fill/head-of-hollow fills (817.72) and durable rock fills 
(817.73). Montana should reference its proposed Rules IV, v and 
VI. 
RESPONSE: DSL will revise Rule I to reference Rules III, IV, v 
and VI. 

COMMENT (Ennis): Montana's proposed Rules III(1) and VII(l) 
require that underground development waste and coal processing 
waste that is going to be disposed of in underground mine works 
must be disposed of in accordance with a program approved by the 
department. Federal regulations 30 CFR 817.7l(j) and 817.81(f) 
also require that the waste be disposed of in accordance with a 
plan approved by MSHA. Montana should revise its proposed 
language, accordingly. 
RESPONSE: DSL will add a reference to MSHA, as requested. 
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COMMENT (Ennis): Montana's proposed Rule III(4) requires that 
each disposal structure be designed using current prudent design 
standards, certified by a registered professional engineer, and 
approved by the department. Federal regulations 817.71(b) (1) 
and 817.81(c) (1) also require that the design be certified by a 
qualified registered professional engineer experienced in the 
design of earth and rock fills (817.81(c)(1)). Montana should 
revise its proposed language, accordingly. 
RESPONSE: DSL will add the phrase "experienced in the design of 
similar earth and waste structures." 

COMMENT (Ennis): Proposed Rule III (12) requires that if the 
disposal area contains springs, natural or man made water cours
es, or wet weather seeps, an underdrain system consisting of 
durable rock be constructed from the wet areas in a manner that 
prevents infiltration of water into the waste material. Federal 
rules 817.71(f)(l) and 817.B3(a)(1) also require that 
underdrains must be designed and constructed to control erosion 
and ensure stability. The state should add language to its 
proposed rule, accordingly. 
RESPONSE: DSL will change Rule III(12) to read as follows: "If 
the disposal area contains springs, ..... , an underdrain 
system must be constructed in a manner that prevents infiltra
tion of water into the underground development waste material 
and to ensure stability of the disposal structure." 

Diversion and erosion are already covered under Rule 
111(15), (16), and certain subchapter 5 and 6 rules. 

COMMENT (Ennis): The state proposes to require that runoff from 
the area above and from the surface of the waste structures be 
diverted in stabilized channels designed to pass the runoff from 
a 100-year, 24-hour precipitation event or larger event speci
fied by the department. Federal regulations cite a 100-year, 6-
hour design precipitation event for excess spoil fills and 
refuse piles. OSM recognizes that certain watershed features 
and storm characteristics may generate a higher peak flow from 
a 24-hour precipitation event than for a 6-hour precipitation 
event. Therefore, use of a 24-hour standard may be as effective 
as the 6-hour standard in some cases. 

States electing to use the 24-hour design standard in their 
rules must demonstrate that the standard produces a higher peak 
flow than the 6-hour standard. This written demonstration must 
include the following information for each region within a state 
that has significant hydrologic or watershed differences: 

1) Method used for estimating peak flow; 
2) Parameter values selected for use with the method; 
3) Total precipitation and distribution of precipitation 

for the 6- and 24-hour design storm and; 
4) Table of specific output including a comparison of the 

peak flow for the 6- and 24- hour design storm. 
RESPONSE: All previous comparisons of 6-hour vs. 24-hour design 
standards for 10-, 25- and 100-year storm events have resulted 
in consistently higher runoff volume and peakflow estimates for 
Montana's 24-hour standards. 
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COHMENT (Ennis): Montana's proposed Rule V (2) (a) requires that 
for a rock-core chimney the fill must have, along the vertical 
projection of the main buried stream channel or fill, a vertical 
core of durable rock at least 16 feet wide. The counterpart 
Federal rule, 817,72(b)(l) uses the word "rill" rather than 
"fill." This appears to be a typographical error and should be 
corrected. Also, the Federal rule requires that the underdrain 
system and rock core shall be designed to carry the anticipated 
seepage of water due to rainfall away from the excess spoil fill 
and from seeps and springs in the disposal area. The state's 
proposed rules lack a counterpart to this requirement and should 
be revised, accordingly. 
RESPONSE: Subsection (2) of Rule v will be deleted, rendering 
this comment moot. 

COMMENT (Ennis): Proposed Rule V (2) (b) requires a filter 
system to ensure the proper functioning of the rock core must be 
designed and constructed using standard geotechnical engineering 
methods. The proposed State rule is similar to Federal regula
tion 817.72(b) (2) except that the Federal regulation requires 
that the functioning be long term. Because head-of-hollow fills 
are permanent structures, it is necessary to ensure the long 
term functioning of the rock core. Such a requirement needs to 
be added to the proposed state rule. 
RESPONSE: Subsection (2) of Rule V will be deleted, rendering 
this comment moot. 

COMMENT (Ennis): state proposed Rule v (2) (c) requires that the 
maximum slope of the top of the head-of-hollow fill must be 
lv:5h, unless otherwise approved in writing by the department. 
However, Federal regulation 817.72(b)(3) limits the maximum 
slope of the top of the fill to lv:3Jh (J percent) in order to 
minimize sedimentation and prevent clogging of chimney drains. 
To be no less effective than the Federal regulation Montana must 
limit this slope to lv:33h (J percent). 
RESPONSE: The lv:5h maximum slope for the top of a head-of
hollow fill is necessary to allow for the replacement of appro
priate vegetative diversity, wildlife habitat types, and post
mining land uses as required by subchapter 7 of the Montana 
rules. To resolve this conflict of the OSM regulations with 
Montana rules, subsection (2) of Rule V will be deleted. Also, 
subsection (1) will be revised to remove any reference to chim
ney drains. Therefore, the use of chimney drains will not be an 
option for operators. 

COMMENT (Ennia): Proposed Rule VI (1) (a) states that under
ground development waste is eligible for dispoaal in durable 
rock fills if it is rock material consisting of at least BO 
percent by volume of sandstone, limestone or other rocks that do 
not slake in water. The counterpart Federal regulation, 
817.73(b), requirea that the durable rock also be nonacid- and 
nontoxic-forming rock. Montana must require that the 80 percent 
rock material that does slake also be nonacid- and nontoxic
forming rock. 
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RESPONSE: DSL will add the requested language. 

COMMENT (Ennis): Proposed state Rule VI (2) (a) requires a 
stability analysis must be made by a qualified registered pro
fessional engineer in accordance with Rule I. Federal regula
tion 817.73(c) requires that a qualified registered professional 
engineer certifies that the design will ensure the stability of 
the fill and meet other applicable requirements. Montana must 
add such a certification requirement for durable rock fills. 
RESPONSE: DSL will modify the rule as requested. 

COMMENT (Ennis): Federal regulations 30 CFR 780.25 (a) (1) (iii) 
and 784.16(a) (8) (iii) require a general plan for each coal 
processing waste bank, dam or embankment that contains prelimi
nary hydrologic and geologic information required to assess the 
hydrologic impact of the structure. The State's September 26, 
1989 proposed draft rules contained a counterpart at Rule 
II(2)(a) (iii). However, in response to a public comment during 
the initial comment period, Montana removed this proposed rule 
because the State felt it was "redundant to the information 
required under ARM 26.4.304 and 314 and may also be confusing." 
The regulations at ARM 26.4.304 and 314 are the general hydrolo
gy requirements comparable to the Federal requirements at 30 CFR 
780.21 and 784.14. The regulations at 30 CFR 780.25(a) and 
784.16(a) are specific requirements for structures including 
sedimentation ponds, water impoundments and coal processing 
waste banks, dams and embankments. Montana must include a 
counterpart to 30 CFR 780.25(a) (1) (iii) and 784.16(a)(1) (iii). 
RESPONSE: DSL's response to the comment referenced has been 
revised such that the language of concern has been re-inserted 
with the following exception. The word "preliminary" has been 
deleted because it is extraneous, unnecessary, and possibly 
confusing. 

COMMENT (Ennis): Montana has included a revised definition of 
"previously mined area" in the informal package. This revision 
was made ln response to OSM's November 21, 1988 letter. 
Montana's proposed definition of "previously mined area" is 
substantively identical to the Federal definition at 30 CFR 
701.5. However, in the case of National Wildlife Fed'n v. 
Lujan, Nos. 87-1051, 87-1814, and 88-2788 (D.D.C, Feb. 12, 
1990), the court addressed two concerns pertaining to the Feder
al definition. The first was whether "previously mined" means 
that mining occurred (1) before the date Congress enacted SMCRA 
(August 3, 1977), or (2) before the various dates that SMCRA's 
substantive requirements began to apply to specific mining 
operations or sites. 

The court found that "a definition using the date of 
SMCRA' s enactment more closely conforms to the Act and the 
court's previous ruling on the issue". Consequently, the court 
held that the date of enactment of SMCRA (August 3, 1977) "must 
be the time from which the temporal concepts of 'preexisting' 
and 'previous' are measured.'' 
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With respect to the second issue, _the court held that a 
definition cannot stand that lets full reclamation of a previ
ously mined area be undone by partial reclamation of the same 
area after a subsequent mining operation. 

Based on the above and the court's remand of the Federal 
definition of "previously mined area" to "correct both of the 
flaws identified" in the decision, the Director will, in the 
future, inform Montana of regulatory changes need to amend this 
definition. However, if Montana wishes to submit a revised 
definition of "previously mined area" it must be consistent with 
the court's decisions, in that any proposed definition must 
combine the language of the 1983 and 1987 versions and exclude 
all highwalls created after August 3, 1977. 
RESPONSE: Montana's proposed definition is consistent with the 
court's decision. The state Act was passed March 16, 1973. All 
coal mining operators meeting the definition of "operator" in 
the Act were required to submit permit applications pursuant to 
the provisions in the Act within 90 days after the effective 
date. Lands subject to permit at that time and thereafter were 
those lands that were considered an active part of the distur
bance associated with a coal mining operation conducted by an 
"operator." 

Lands mined and reclaimed under a permit issued pursuant to 
the 1973 Act would, by definition, not be previously mined 
areas, and, thus any secondary mining of such areas would not be 
remining. Any lands mined and reclaimed after the effective 
date of the state Act, but without a state permit for whatever 
reason, also would not be previously mined areas as defined in 
this rule. 

Any disturbance of old highwalls, i.e. , to start mining 
again where old mining stopped, is not remining under Montana 
regulations (see ARM 26.4.834). A mined and reclaimed site that 
is subsequently redisturbed to recover another coal seam is 
mining, not remining (see ARM 26.4.834). 

5. The authority of the Department and Board to adopt and 
amend the rules is based on Sections 82-4-204 and 82-4-205, HCA, 
and the rules implementing Sections 82-4-203, 221, 222, 226, 
227, 231, 232, 233, 235, 237, 239, 242, and 254, M A. 

Certified to the Secretary of state May 7, 1990. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the Matter of the 
Amendment of ARM 26.4.724 
through 26.4.726, 26.4.728, 
26.4.730 through 26.4.733, 
and 26.4.1301A and repeal 
of ARM 26.4.727, 26.4.729, 
26.4.734 and 26.4.735, all 
pertaining to revegetation 

) 
) 
) 
) 
) 
) 
) 
) 

of land disturbed by coal ) 
and uranium mining operations.) 

TO: All Interested Persons 

NOTICE OF REPEAL 
AND AMENDMENT OF 

STRIP AND UNDERGROUND 
COAL AND URANIUM 

MINING AND RECLAMATION 
RULES 

1. On November 22, 1989, the Department of State Lands 
and Board of Land commissioners published notice of public 
hearing on proposed repeal of ARM 26.4.727, 26.4.729, 
26.4.734, and 26.4.735 and amendment of ARM 26.4.724 through 
26.4.726, 26.4.728, 26.4.730 through 26.4.733, and 26.4-lJOlA 
concerning revegetation of land disturbed by coal and uranium 
mining operations at page 1885 of the 1989 Montana Administra
tive Register, Issue No. 22. 

2. The Department and Board have amended and repealed 
the rules as proposed. 

3. curing the comment period, the Department received 
written comments from westmoreland Coal Company, Western Ener
gy Company, Peabody Coal Company, and Spring Creek Coal Compa
ny. Summaries of those comments and the Board and Department 
responses to those comments are as follows: 

COMMENT: Although the rules may require fine tuning, 
Westmoreland and Western Energy support the rules as proposed. 
RESPONSE: No response necessary. 

COMMENT: The proposed rules are needlessly complex, too re
strictive, and unrealistic from an ecological standpoint. A 
number of the items addressed in the rules (e.g., portions of 
26.4.726) would be better placed in guidelines rather than in 
the rules. The promulgation of very specific rules will not 
allow for the flexibility needed in reclamation plans and bond 
release situations. (Peabody) 
RESPONSE: The rules have been written with the detail neces
sary in the Department's opinion, to notify operators and the 
public of the standards that will be applied to determine veg
etation success. Specific objectionable provisions are iden
tified in later comments, and the Department has addressed 
those specific comments. 
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COMMENT: Proposed rule 26.4.724(1) states that reference ar
eas ~ be established tor all native community types to be 
disturbed. Throughout the remaining revegetation rules, al· 
lowance is made for the use of the reference area or histori
cal record approach. If an operator chooses to use the his
torical record approach, must that operator go through the 
additional cost and effort of establishing reference areas as 
well? The establishment of reference areas should be an op
tion to the operator, either as a backup to the historical 
record approach or as the primary measure. (Peabody, Spring 
Creek) 
RESPONSE: Reference areas are necessary to insure that suffi
cient and appropriate data will be accessible for bond release 
purposes if alternative revegetation comparison standards 
prove to be inadequate. The Department will not therefore 
make reference areas optional. 

COMMENT: Proposed rule 26.4.724(2) requires a map scale of 1 
inch = 400 feet with no provision for any other map scale to 
be approved by the Department. The rule should provide for 
other than 1:400 map scale, if approved by the Department. 
(Spring Creek) 
RESPONSE: 26.4.304(9)(a) permits, upon approval, the use of 
other scales for mapping vegetative communities on the mine 
site. However, the Department believes that the special role 
of reference areas in determining reclamation performance re
quires a certain amount of precision in the delineation and 
characterization of their communities, and that 1 inch = 400 
feet meets this need. 

COMMENT: Proposed rule 26.4.724{3) requires management, as
sumed to be grazing, of reference areas at a minimum level of 
"good" condition class. Since revegetation success is to be 
evaluated by comparison with reference areas, the intent of 
this section is to require a minimum acceptance level in di
rect contradiction to the language of 82-4-233, which requires 
a level comparable to premining condition. In many cases, 
this would be lower than ••good" condition. 

It is entirely possible that areas disturbed by mining 
operations were in poor or fair range condition prior to top
soil stripping operations. Reclamation would be in compliance 
with the intent of the Act if such land was reclaimed to poor 
or fair range conditions, but it would not meet the require
ments of the proposed revegetation rules. (Spring creek) 
RESPONSE: Section 82-4-233(1)(c) requires that the vegetative 
cover on the reclaimed lands be capable of withstanding graz
ing pressure comparable to that which the land could have 
sustained prior to mining. Thus, the reclaimed land must have 
at least the same land use capabilities as its premine capa
bility under proper management. A good or better range condi
tion reflects proper management of specific land units and 
therefore is a minimum condition necessary for comparison with 
reclaimed lands. No change will be made. 
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CQMMEMT: Proposed 26.4.724(4) (a) specifies that grazing be 
conducted during at least two years out of the last five of 
the liability period. Neither Federal regulations nor State 
or Federal law require grazing of reclaimed lands. This pro
vision is inconsistent with law. Two years of data is not 
going to provide any significant documentation as to whether 
the reclaimed areas can withstand grazing pressure, but pro
duction and species composition data can provide a good indi
cation. It is difficult to understand the reason for this 
rule or what will be achieved by specifying grazing in this 
time frame. (Peabody, Spring Creek) 
RESPONSE: Neither federal rules nor state or federal laws pre
clude the use of grazing to test the ability of reclaimed ar
eas to withstand grazing. The Department believes that graz
ing response, in conjunction with other data, is the best way 
to assess the ability of reclaimed land to feed livestock and 
withstand grazing pressure because of the variability of com
munity development and the dietary selectivity of grazing ani
mals. The rule states that at least two years of grazing will 
be performed. If two years of grazing is not adequate on a 
particular site to demonstrate revegetation success, then ad
ditional grazing will be required. 

COMMENT: Regarding management of reference areas, range con
dition can be maintained with methods other than grazing, al
though it is assumed to be the generally accepted approach. 
Rule 26.4.724(3)(a) and (4)(a) require that range condition be 
established or improved to good condition, then exposed to 
grazing at an approved level to maintain the achieved range 
condition. It would be equally effective to mechanically re
move an appropriate level of vegetative growth since the ef
fects of livestock grazing on rangelands are related primarily 
to the direct effects that defoliation has on the growth and 
reproduction of individual plants. This method would produce 
similar results while avoiding the problem of grazing small 
isolated areas. Grazing of reference areas is not dictated by 
the Act, therefore should not be the only method allowed under 
the rules. Greater flexibility needs to be incorporated into 
this section of the rules. Similar comments are provided be
low regarding the requirement to graze revegetated areas. 
(Spring Creek) 
RESPONSE: Mechanical removal does not simulate the selectivi
ty of grazing animals. Selectivity can affect the survival of 
plant species and the composition of plant communities. Since 
reclaimed areas must be capable of withstanding grazing and 
such areas may be compared with reference areas for bond re
lease purposes, then the reference areas must be grazed. 

COMMENT: Proposed 26.4.726 outlines data collection require
ments for assessing the success of reclamation. It proposes 
clipping and weighing of each of B morphological classes, 
gathering production data, estimating total cover, and deter
mining density, and then comparing these parameters at the 90% 
confidence interval between reference area data and{or techni-
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cal standards derived from historical data. In addition, the 
rule requires that sample adequacy be demonstrated for each 
parameter. 

When land management agencies like the scs conduct field 
surveys to determine range condition class, they utili~e much 
simpler, but equally effective methods. The other major land 
managers, including the Forest Service, BLM and Bureau of In
dian Affairs, use similar techniques. Range condition of mil
lions of acres involved in the Conservation Reserve Program 
are assessed by field methods less complex than those proposed 
by the Department. would it not be possible to adopt similar 
assessment techniques to satisfy the requirements of the Act 
and eliminate the unnecessary detailed scrutiny proposed in 
this rule? It seems plausible that diverse, effective, and 
permanent cover of the same seasonal variety can be detected 
by the less cumbersome methods already in use by other agen
cies responsible for many millions of acres. (Spring Creek) 
RESPONSE: The methods used by the agencies listed are 
designed to assess the condition of existing rangelands, the 
trends in condition over time, and the impacts of gra~ing on 
those lands, not to determine the adequacy of mined land rec
lamation. The methods required by the rules are designed to 
assess vegetation that is established on mined lands where the 
predisturbance vegetation has been completely destroyed. The 
Department believes that the methods required by the rules 

.will provide the information needed to assess the production, 
cover, density, diversity, and utility of the post-mine vege
tation. 

COMMENT: The requirement in 26.4.726 that post-mine diversi
ty, density, morphological classes, and distribution of mor
phological classes be comparable to premine conditions is not 
realistic because the native plant communities that represent 
the premine conditions are subclimax or climax communities. 
Comparability to these communities cannot be achieved in 10 or 
20 years. (Peabody) 
RESPONSE: Reclamation is expected to give a head start to 
natural successional processes so that premine conditions can 
be adequately approximated within the 10-year responsibility 
period. 

COMMENT: Rule 26.4.726(1) requires a demonstration of sample 
adequacy. western Energy hopes that the permittee and the 
Department can agree on an acceptable number of samples on a 
case-by-case basis. 
RESPONSE: The number of samples necessary can be derived us
ing one of several standard sample adequacy formulas. 

COMMENT: As long as there is good distribution of plant com
munities, the need for certain species or class distribution 
in proposed 26.4.726(7) is questionable and difficult to docu
ment. Also, the rule requires that distribution be "the same 
or greater extent provided by premine ... ". As stated earlier, 
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the require~ent to exceed pre~ined conditions is excessive. 
(Spring creek) 
RESPONSE: Plant co~unities are co~posed of particular spe
cies and ~orphological classes. Therefore, a good distribu
tion of co~unities is essentially synonymous with effective 
distribution of species and classes. The rule does not re
quire ~ore effective distribution. The words "or greater" are 
included so that more effective distribution does not violate 
the rule. 

4. The authority of the Depart~ent and Board to amend 
and repeal these rules is based on sections 82-4-204 and 82-4-
205, MCA, and these rules i~ple~ent sections 82-4-233 and 82-
4-235, MCA. 

Denn s o. Casey, 

certified to the Secretary of state May 7, 1990. 
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NOTICE OF-FUNCTIONS-oF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: Administrative Rules of Montana· (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

MAR) is a soft 
~~~~~~~~~~~~~==~~~w~c·e-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Procedure Act for inclusion in 
the ARM. The ARM is updated through March 31, 1990. This table 
includes those rules adopted during the period April 1, 1990 
through June 30, 1990 and any proposed rule action that ia 
pending during the past 6 month period. (A notice of adoption 
must be published within 6 months of the published notice of the 
proposed rule.) This table does not, however, include the 
contents of this issue of the Montana Administrative Register 
(MAR) • 

To be current on proposed and adopted ruleaaking, it is 
necessary to check the ARM updated through March 31, 1990, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1989 and 1990 Montana Administrative Registers. 

AQMINISTRATION. pepartment of. Title 2 

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Peraon•s Employment 
Preference, p. 1361, 478 

2.13.102 Use of the State Telecommunication syatems, p. 397 
2.21.8017 and other rule- Grievances, p. 1997, 377 
(PUblic Employees' Retirement Board) 
2. 43,302 and other rules - Montana's Retirement Systems -

state Social Security Proqram - Purchasing service 
credit - Post-retirement Benefit Adjustments - Return 
to Covered Employment After Retirement, p. 1999 

(Workers• Compensation Court) 
2.52.101 Transfer of organizational and Procedural Rules of 

the Workers' Compensation court to the Department of 
Labor & Industry, p. 2177 

AGRICULIQRE. Department of. Title 4 

4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 1, 
378, 704 

STATE AUDITOR. Title 6 

I-VII 

I-IX 

Establishment and Operations 
Education Program, p. 8, 487 
Establishment and Operations 
Stamping Office - Imposition 
Surplus Lines Insurance of 
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of a Prelicensing 
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coa~pulsory Membership in a surplus Lines Advisory 
organi~ation, p. 2008, 218 

COMMERCE. Departa~ent of. Title 8 

(Board of 
8.6.406 

(Board of 
8.8.2804 

(Board of 
I-V 

I-V 

8.12.601 

8.12.601 

(Board of 
8.14.401 

(Board of 
I 
8.16.101 

8.16.402 

(Board of 
8.20.401 
(Board of 
I-VI 

9-S/17/90 

Architects) 
and other rules Reciprocity Qualification 
Required for Branch Office Exa~ninations 
Individual Seal Renewals Standards of 
Professional conduct - Fee Schedule - Architect 
Partnerships to File state~nent with Board Office -
Board Meetings - Seal - Governor's Report - Financial 
Records and Other Records - Grant and Issue Licenses 
- Duplicate License - Public Participation, p. 250, 
583 

Athletics) 
and other rules - Licensing Require~nents - Contracts 
and Penalties Boxing Contestants Physical 
Exaa~ination - Ring - Equip~nent - Disciplinary Actions 
- Relationship of Managers and Boxers, p. 765 

Chiropractors) 
Applications - Minia~Uln Require~nents for Certification 
- Approval of Training Progra~ns - Recertification and 
Fees of I~npair~nent Evaluators, p. 255 
.Applications - MinimUIII Require~nents for Certification 
- Approval of Training Programs - Recertification -

Fees of Impair~nent Evaluators, p. 399 
and other rules - License Applications - Educational 
Standards for Licensure - License Exa~ninations -
Te~nporary Permits -Renewals - Unprofessional Conduct 
Standards - Reinstate~nent of Licenses - Disciplinary 
Actions - Recordation of License - Definitions, 
p. 258 
and other rules - Applications - Renewal Fees -
Consolidating Board Fees Into One Central Rule, 
p. 769 

Cos~netologists) 
and other rules - Practice of Cos~netology - Booth 
Rentals, p. 658 

Dentistry) 
Prior Referral for Partial Dentures, p. 1065, 222 
and other rules - Board Organization - Exaa~inations -
Allowable Functions - Mini~num Qualifying Standards -
Mini~nu~n Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences - fees - oral Interview 
- Applications - Mandatory CPR, p. 942, 2179 
and other rules - Examination - Per~nit Required for 
Administration or Facility, p. 1066, 2187 

Hearing Aid Dispensers) 
Traineeship Require~nents and Standards, p. 771 

Horse Racing) 
superfecta Sweepstakes - Tri-superfecta Wagering, 
p. 1693, 2191 
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and other rules - Simulcast Horse Racing - Simulcast 
Race Meets Under the Parimutuel System for Wagering, 
p. 1683, 2189 

(Board of Morticians) 
8.30.406 and other rules - Examinations - Fee· Schedule -

Itemization, p. 1624, 2193 
(Board of Professional Engineers and Land Surveyors) 
8.48.902 and other rules - Statements of competency - Land 

Surveyor Nonresident Practice in Montana - Avoidance 
of Improper Solicitation of Professional Employment, 
p. 773 

(Board of Private security Patrolmen and Investigators) 
8.50.423 and other rules -Definitions -Temporary Employment 

- Applications - Examinations - Insurance - Applicant 
Fingerprint Check - Fees - Probationary Private 
Investigators Firearma Safety Tests 
Unprofessional standards - Record Keeping - Code of 
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and Initial Procedures 
Disciplinary Action, p. 776 

(Board of Public Accountants) 
8.54.204 and other rules - Licensing of Public Accountants, 

8.54.817 
p. 1870, 584 
and other rules - Credit for service as Report 
Reviewer Definitions Filing of Reports 
Alternatives and Exemptions Reviews and Enforcement, 
p. 1866, 586 

(Board of Radiologic Technologists) 
8.56.602 and other rules - Permit Applications - course 

Requirements Permit Examinations Temporary 
Permits - Permit Restrictions, p. 402 

(Board of Realty Regulation) 
8. 58.401 and other rules - Administration, Licensing and 

Conduct of Real Estate Licensees - Registration and 
Sales of Subdivisions, p. 405 

8.58.412 Inactive Licenses Reactivation of Licenses 
Continuing Education, p. 467, 1339 

(Board of 
8.61.404 
(Board of 
8.62.404 

Social Work Examiners and Professional Counselors) 
and other rule - Fees, p. 424 

Speech/Language Patholoqists and Audiologists) 
and other rules - Speech/Language Pathology and 
Audiology, p. 1699, 2194 

(Building Codes Bureau) 
8.70.104 Incorporation by Reference of the Model Energy Code, 

p. 1070, 1909 
(Milk control Bureau) 
8,79.301 Licensee Assessments, p. 426, 820 
(Financial Division) 
I Investment Securities, p. 1377, 2196 
I-III Application Procedure for Authorization to Engage In 

the Escrow Business - Change of Ownership in Escrow 
Businesses - Examination of Escrow Business, p. 2015 
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(Board of Milk Control) 
8.86.301 Class I Price Formula - Class I Wholesale Prices, 

p. 2101, 821 
8.86.301 Class I Resale Pricing Formula, p. 710, 2047 
8. 86.505 Quota Rules for Producers Supplying Meadow Gold 

Dairies, Inc., p. 2099, 502 
8,86.506 and other rules - statewide Pooling Arrangements as 

it Pertains to Producer Payments, p. 2109, 705 
(State Banking Board) 
I Application Procedure for a Certificate of 

Authorization to Establish a New Branch, p. 1380, 
2201 

I Application Procedure for Approval to Merge 
Affiliated Banks, p. 1302, 2198 

(Local Government Assistance Division) 
I Administration of the 1990 Federal Co111111unity 

Development Block Grant (CDBG) Program, p, 682 
(Board of Investments) 
I-IX Montana Economic Development Act - The Conservation 

Enhancement Program, p. 1634, 2204 
8. 97.802 and other rules - Montana Capital company Act -

Investments by the Montana Board of Investments, 
p. 1881, 503, 716 

8 . 9 7 . 11 o 1 and other rule - Names and Addresses of Board Members 
.- Conventional Loan Program - Purpose and Loan 
Restrictions, p. 182, 589 

8. 97.1101 and other rules - Organizational Rule - Forward 
Commitment Fees and Yield Requirements for All Loans 
- Loan Programs Assumptions, p, 1631, 2203 

8. 97.1302 and other rules - Seller/services Approval Procedures 
Forward Commitment Fees, p. 786 

(Board of Science and Technology Development) 
I-XX and other rules - Loans Made by the Montana Board of 

Science and Technology Development, p. 428 
(Montana state Lottery Commission) 
8.127.203 and other rules - Definitions - Retailer Bonding -

Duties - Revocation or Suspension of Licensed -
Prizes- On-line Endorsement, p. 2017, 226 

EDUCAtiON. Title 10 

(Superintendent of Public Instruction) 
I-IV Spending and Reserve Limits, p. 24, 508 
t-v Guaranteed Tax Base, p. 15, 507 
I-VII Permissive Amount, Voted Amount and School Levies, 

p. 29, 510, 723 
I-XVII Special Education Due Process Matters, p. 440 
I-XXII and other Rules - Tuition and Accounting Practices, 

p. 330, 717 
10,6.101 and other rules - All School Controversy contested 

Cases Before County Superintendents of the State of 
Montana, p. 436 

10.13.101 and other rules- state Equalization, p. 184, 505 
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(Board of Public Education) 
10.55.804 and other rules - Gifted and Talented - Experience 

Verification - Class 3 Administrative certificate, 
p. 1072, 2050 

10.57. 301 and other rules Endorsement Infonnation 
Endorsement of computer Science Teachers - Policy 
Governing Pupil Instruction-Related Days Approved for 
Foundation Program Calculations - Program of Approved 
Pupil Instruction-Related Days, p. 2116, 725 

10.57.401 Class I Professional Teaching Certificate, p. 1640, 
725 

10.57.601 Request to suspend or Revoke a Teacher or Specialist 
certificate: Preliminary Action, p. 690 

10.67.101 and other rules - State Aid Distribution Schedule ~ 
Reporting Requirements - Notice and Opportunity for 
Hearing- Hearing in contested Cases -After Hearing, 
p. 684 

(Montana Arts Council) 
10.111.701 and other rules- Cultural and Aesthetic Project 

Grant Proposals, p. 789 

fAMILY SERVICES. Department of. Title 11 

11.5.605 Access to Department Records, p. 693 
11.7.402 and other rules - Composition of and Criteria for 

Approving Recommendations of Youth Placement 
Committees Composition of Foster Care Review 
committees, p. 265, 728 

11.12.104 and other rule- Licensure of Youth Care Facilities, 
p. 263, 590 

11.14. 314 and other rule - Group Day care Home Health Care 
Requirements, p. 2020 

11. 16. 120 and other rules - Licensure of Adult Foster care 
Homes, p. 1706, 2207 

FISH. WILDLIFE AND PAEKS. pepartment of. Title 12 

I-VI 

I-VI 

I-XII 
12.6.801 

12.6.901 
12.6.901 

12.6.901 
12.9.210 

Paddlefish Egg Donations, Marketing and Sale, 
p. 1383, 2051 
Upland Game Bird Habitat Enhancement Program, 
p. 1386, 2054 
River Restoration Program, p. 795 
and other rule - Restricting Public Access and 
Fishing Near Montana Power Company Dams - Boating 
Closures, p. 449 
water Safety Regulations, p. 452 
Water safety Regulations - Closing Certain Waters, 
p. 35, 514 
water Safety Regulations, p. 1257, 1910 
warm Springs Game Preserve, p. 38, 515 
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HEALTH AND ENYIRQHMENtAL SCIEHCES. Department of. Title 16 

I-III Living Will Procedures for Emergency Medical services 
Personnel, p. 1737, 2232 

I-V Reports of Unprotected Exposure to Infectious 
Disease, p. 1733, 2229 

I-VIII Emergency Adoption - Underground Storage Tanks -
Licensing of Underground Tank Installers - Permitting 
of Underground Tank Installations and Closures, p. 
731 

I-X Water Quality - Procedures and Criteria Regarding 
Wastewater Treatment works Revolving Fund, p. 799 

I-XV Pretreatment standards for Discharges tnto Publicly 
Operated Treatment Works, p. 1457, 2063 

I-XXIV Petroleum Tank Release Compensation Program, p. 40, 
516 

I-XXXII Occupational Health- Asbestos Control, p. 1740, 2234 
I-XXXVIII and other rules - Licensing of Emergency Medical 

Services, p. 1712, 2212 
16.8.807 and other rule - Monitoring and Reporting of Air 

Quality Data, p. 1259, 2059 
16.8. 921 and other rules - Air Quality - Definitions - Ambient 

Air Increments - Air Quality Limitations - Exclusions 
from Increment Consumption - Class I Variances -
General, p. 805 

16.10.606 ·Temporary Licensing of Tourist Homes During the 
Montana Centennial Cattle Drive, p. 1390, 2211 

16.20.901 and other rules Montana Pollutant Discharge 
Elimination System, p. 1391, 2060 

16.26.102 and other rules - Women, Infants and Children, 
p. 2022, 227 

16.45.101 and other rules Underground Storage Tanks 
Reimbursement for Petroleum Storage Tank Release 
Clean Ups, p. 1075, 1308, 1912 

HIGHWAYS. Department of. Title 18 

I-XX Installation of Motorist Information Signs Along 
Interstate and Primary Highways, p. 1641, 111 

18.8.5108 and other rules- Convoy Moves of oversize Vehicles
Flag Vehicle Requirements, p. 2027, 591 

18.8.1101 Movement of Houses, Buildings and Other Large 
Objects, p. 578 

INSTITutiONS. Department of, Title 20 

20.3.202 

20.7.102 

9-5/17/91) 

and other rules - Definitions - Clients' Rights -
Outpatient Component Requirements - Certification 
system for Chemical Dependency Personnel - chemical 
Dependency Education course Requirements - ACT, 
p. 2121, 737 
Prisoner Application Procedure, General Statute 
Requirement, p. 1767, 285 
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20.7.1101 Conditions on Probation or Parole, p. 695 

JUSTICE. Department of. Title 23 

I-XIV 

I-L 
8.124.101 
(Board of 
23.14.401 

23.14.404 

Admission - Attendance - conduct - Evaluations and 
Requirements for Graduation from the Montana Law 
Enforcement Academy, p. 809 
Gambling, p. 1769, 286 
and other rules- Gambling, p. 2127, 828 

crime Control) 
and other rules - Administration of Peace Officer 
standards and Training - Minimum Standards for the 
Employment of Detention Officers - Requirements for 
Detention Officer Certification - Referenced Rules to 
Apply to Full-time and Part-time Detention Officers, 
p. 1559, 2064 
and other rule General Requirements for 
certification Requirements for the Basic 
certificate, p. 1557, 2065 

LABOR AND INQUSTRy. Department of. Title 24 

I Travel Expense Reimbursement, p. 816 
I-II Establishing Montana's Minimum Hourly Wage Rate, 

p. 454, 852 
(Workers' compensation Judge) 
24.5.101 and other rules - Procedural Rules of the Court, 

p. 349, 847 
(Human Rights Commission) 
24.9.212 Confidentiality - Procedure on Finding of Lack of 

Reasonable cause - Contested Case Record - Exceptions 
to Proposed Orders, p. 2157, 525 

24. 16.9009 and other rule - Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim 
Proceedings, p. 1654, 2249 

(Board of Personnel Appeals) 
I-VIII Review of Wage Claims by the Board of Personnel 

Appeals, p. 1656, 2250 
(Workers' compensation) 
24.29. 101 and other rulea Transfer of Part of the 

organization and Function of the Division of workers' 
Compenaation to the Employment Relations Division, 
p. 2151 

24.29.1415 Impairment Rating Dispute Procedure, p. 456 

STATE LANDS, Department of. Title 26 

I-III 

I-VII 

Investigation of Complaints Regarding Effects of Hard 
Rock Blasting Operations, p. 458 
Authorizing Permitting and Requiring Reclamation of 
Hard Rock Milla and Operations that Reprocess 
Tailings and waste Rock from Previous Operations, 
p. 267 
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26.4.724 
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and other rules - Disposal of Underground Coal Mine 
waste - Individual Civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309, 366A 
and other rules - Revegetation of Land Disturbed by 
Coal and Uranium Mining Operations, p. 1885 

LIVESTOCK. Department of. Title 32 

32.2.401 

32.3.201 

and other rules - Requiring a Sheep Permit before 
Removal of Sheep from county or State - Fees, 
p. 1894, 300 
and other rules - Regulating Sheep, Bison and Llamas, 
p. 1660, 300 

NATQRAL RESOURCES AND CONSERVATION. pepartrnent of. Title 36 

I-II 

I-II 

(Board of 
36.16.118 

(Board of 
I 
36.21.415 
(Board of 
I 

36.22.307 

Reject Permit Applications for Consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock Creek 
Basin, p. 1334, 301 
Reject Permit Applications for consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Grant 
creek Basin, p. 959, 228 

Natural Resources and Conservation) 
Voluntary Transfer of A Reserved Water Right, 
p. 1564, 2066 

Water well Contractors) 
Abandonment of Monitoring Wells, p. 273, 739 
Fee Schedule, p. 1790, 119 

Oil and Gas Conservation) 
Incorporating by Reference Rules Pertaining to the 
Montana Environmental Policy Act, p. 2164, 531 
and other rules - Issuance of Oil and Gas Drilling 
Permits - Public Notice RequireiQents - Change of 
Ownership Requirements - Bond Release, p. 1792, 305 

PUBLIC SERVICE REGULATION. pepartment of. Title 38 

I-III and other rules - Motor Carrier Status - Class c 
Contracts - Class c Pickups and Delivery - Contract 
and common Carrier Distinction - Insurance - Transfer 
of Authority - Carrier Rate Increases - Vehicle 
Identification, p. 467 

38.4,105 and other rules - Intrastate Rail Rate Proceedings, 
p. 1796, 2252 

38.5.2202 and other rule -Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275, 698 

38.5.3332 CUstomer Billing, p. 192, 593 

REVENUE. Department of. Title 42 

I 
I 

9-5/17/90 

Property Tax for Co-op Vehicles, p. 1805, 233 
Prepayment of Motor Fuel Taxes, p. 1264, 2068 
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I-III 

I-V 

42.12.205 

42.15.106 
42.17.105 
42.18.101 

42.20.401 

42.20.420 

42.20.438 
42.23.117 
42.23.413 

42.27.102 
42.28.321 
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Property Tax - Reappraisal of Real Property Dealing 
With Statistical Procedures and Results, p. 198, 596 
Property Tax - Reappraisal of Real Property, p. 54, 
202, 3671 596 
and other rule - Requirements When Licensing Is 
Subject to Lien, p. 194 
Personal Income Tax surcharge, p. 1801, 120 
Computation of Withholding Taxes, p. 1803, 121 
and other rules - Property Tax - Reappraisal Plan, 
p. 2031, 594 
and other rules - Property Tax - Sales Assessment 
Ratio, p. 2039, 596 
and other rules - Sales Assessment Ratio Study, 
P• 818 
Sales Assessment Ratio Study, p. 700 
Surtax for Corporations, p. 2044, 234 
Carryover of Net Operating LOsses - corporation 
License Tax, p. 2166, 645 
Distributors Bond for Motor Fuels, p. 1799, 122 
Required Records - Audits - Motor Fuels Tax, p. 580 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication for 
the Montana Administrative Register, p. 1806, 2253 

44.9.103 .and other rules - Mail Ballot Elections, p. 2168, 
308 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts From Political Committees to 

Legislative candidates, p. 203, 532 

SOCIAL AND REHABILITATION SERYICES. pepartment of. Title 46 

I and other rule - Transfer of Resources for General 
Relief Eligibility Purposes, p. 1905, 127 

I-II Transitional Child care, p. 207, 533 
I-VIII Skilled Nursing and Intermediate care Services In 

Institutions tor Mental Diseases, p. 278 
I-LXV and other rules Child Support Enforcement 

Procedures and Administration, p. 74, 375 
46.10.407 Transfer of Resources Rule for the Af'OC Program, 

p. 1896, 123 
46.12.303 Medicaid overpayment Recovery, p. 2175, 379 
46.12.532 Reimbursement for Speech Therapy Services, p. 596, 

876 
46.12.545 and other rules - Occupational Therapy Services, 

P• 370, 582 
46.12.552 Reimbursement for Home Health Services, p. 474 
4 6. 12. 571 and other rules coverage Requirements and 

Reimbursement for Clinic Services - Psychological 
services -Clinical Social Work services, p. 71, 534, 
740 
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46.12.1011 and other rules - Specialized Nonemergency Medical 
Transportation, p. 1811, 2254 

46.12.1201 and other rules - Reimbursement of Nursing Facilities 
for Nurse Aide wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
other Matters, p. 1814, 2255 

46.12.1823 and other rule -Hospice Services, p. 205, 539 
46.12.2003 Reimbursement for Obstetrical Services, p. 702 
46.12.2013 Reimbursement for Certified Registered Nurse 

Anesthetists, p. 214, 540 
46.12. 3207 Ineligibility for Certain Medicaid Benefits ~·ollowing 

Certain Transfers of Resources, p. 1898, 124 
46.12.3401 Transitional Medicaid coverage, p. 210, 541 
46.12.3401 Medicaid Coverage for Pregnant Women and Children up 

to Age Six, p. 212, 542 
46.12.3803 Medically Needy Income Levels, p. 368, 853 
46.12.4008 Earned Income Disregards for Institutionalized 

Individuals, p. 216, 543 
46.25.101 and other rules -General Relief, p. 1825, 2271 
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