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BEFORE THE DEPARTMENT OF ADMINISTRATIOIJ 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 2.21.1812 
relating to exempt 
compensatory time 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF ARM 
2. 21.1812, RELATING TO EXEMPT 
COMPENSATORY TH1E 

1. on December 20; 1990, at 9:00 a.m. in Room 136, Mitchell 
Building, Helena, Montana 59620, a public hearing will be held 
on the amendment of ARM 2.21.1812 relating to exempt compensatory 
time. 

2. The rule proposed to be amended provides as follows: 
2.21.1812 EXEMPT EMPLQYEES AND EXEMPT COMPENSATORY TIME 
(1) An exempt employee sAa±± mY&t obtain approval from ~e 

appt:Gpl'-i-a:t.e-authority 1 his or her supervisor. in advance whenever 
possible, to work hours which m£Y result in the accrual of exempt 
compensatory time. 

(2) The apprgpriate autllority desidQS g_mployee's suo.ervisor 
determines whether ~ hours worked by an exempt employee ~hi£b 
exceed 40 in a workweek ~ will be credited accrued as exempt 
compensatory time under these rules. The supervisor m<~Y-EQPIO~ 
or deny the accrual of exempt compensatory time either b~fore or 
after the hours are worked. 

111 .''.R at30RC:Y The employee's supervisor may, at any time. 
prohibit the accumulation of exempt compensatory time until an 
employee's balance is reduced below 120 hours or pelo~~lQ~X 
maximum balance established by the agency. 

-{-J+ill A~RGY shall The employee's superv.L£9!: decide§ 
whether hours in excess of 4 0 in a workweek which an exempt 
employee spends traveling or attending conference_§_,_ lectt•res, 
meetings, education, or training should be credited <IS exempt 
compensatory time under these rules. 

-f4+----A=r-ued exa~~tpt sompeRsatory time may-B~-k,on-of~f~by-the 
omp±Gyee at a mutually aljreea~la later date d\1-£-i.r.q-t-ha-<'>mployee~£ 
~ular norkiRg heurs, if the \.ISO of tlla c;:ompensatsry-t-!me--dees 
RG~uly disrupt tho aperatioRS ef the a<JE!noy, Where--tho 
4-Rt-&rest ef the state requires the ampleyae 's at.tendano&-,--the 
state's i~st everrides the a~pleyee's iRtere£t-to taK€-eMempt 
~e~atory time off AR agaRsy ~~tay require aR-&xemp~mp±Gyee 
te-t-ake assruea exempt sa~paRsatar}' ti~e off diH"i-n<r-any-wGr-k-weelh 

( §) ~.Jl at30ROY may 1 at aRy t i~e 1 preh i~ it tRO--iiGGUlllU 1-a-~n--Gf 
Gxempt cempeRsa-tgry tii1\&-Ufltil tho employee-!-s-~a1-aRse-4.s~rE*Iused. 
~~··• l:lQ hours sr salon a lo· .. ·er max-i-mum--esta!H--ished~--sy---the 
agenoy-.-

{4} J2l A maximum of 120 hours of exempt compensatory time 
may be carried over from one calendar year to the next. A 
determination of excess exempt compensatory time will be made as 
of the end of the first pay period which extends into the next 
calendar year. The employee must take off all excess compensatory 
time during the first 90 days of the next calendar year QI:~{g_rjpit 
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the excess hours, except aG pra"ided when the depJllj.me.!.l.t._hqad 
extends the forfeiture deadline provided in par_a_gLilQh ( 0) QK 
grants an exception provided in paragraph (7). 

(6) When the first 90 days of the calendar year are a peat 
work period for the agency, the department head or a designgQ_may 
extend the number of days the employee has to use excess compen
satory time prior to forfeiture. The length of this extensioJLi§ 
!JQ__to the discretion of the department head or clesigog.,-,,_!!ll.Lill£Y 
ng~xceed an 180 additional days. 

(7) !J.ntil october 1. 1991. an--a'jef!GY a departm~ heag may 
approve an exteption to the forfeiture requirement pro~ided in 
paragraph (5) of this rule. 1991 is the last year department 
heads may make exceptions to the forfeiture requirement. The 
authority in paragraph C6l to make extensions to the forfeiture 
deadline will not be affect~d. Such an exception may be approved 
to deal with special and unique circumstances which represent 
periodic or temporary situations that can not be adequately 
addressed by other management actions. When an exception to the 
forfeiture requirement is approved in advance by the aqenGy 
department head or designee, the employee shall not forfeit excess 
exempt compensatory time hours during the ne-xt--c<~lendar yc.1r. At 
the--en~tha.t year, a ne~.H:Ia-t-i-<>R--of'--·exceo;&-"'xemrt, 
compensatGry time heH!Fs-sh.a.ll Qe made, 

1lU An agency may adjust the schedule of an exempt em2}gyee 
wjthin a t~orkweek to avoid the accrual of compensator_y_J;j.Jl'Q_.____},n 
.a.~D..£Y-Jll..!!Y.-require an exempt employee to taJ.:e accrues:l__i>XCf1p_1 
co~pensatory time off during any workweek, 

.f-8+ til Exempt compensatory time may be transferrc>d with the 
employee to another agency, provided the new agency agrees. An 
agency is not obligated to accept any exempt compons~tory time 
when an employee transfers from another agency. The ~gency, at 
its discretion, may agree to accept some or all accrued exempt 
compensatory time, up to a maximum of 120 hours. 

f9+ 11~~ There shall be no lump sum cash compensation for 
accrued exempt compensatory time upon transfer or at the date of 
termination. 

B.Qt 11..11 Agencies are under no obligation to extend an 
employee's termination date to allow an exempt employee to twJ.:e 
off accrued exempt compensatory time upon termination. 

+±++ Ll£1 AR-a~ department head may approve the use of 
exempt compensatory time to extend an employee's termination date 
up to a maximum of 120 hours. Such extension may be approved ~hen 
the a~enGY department head determines that: 

[a) compensatory time was accrued upon ~anagement's request 
in order to complete projects or meet objectives, or 

(b) the employee has been denied reasonable opportunity to 
take off accrued exempt compensatory time. 

+·l--2+ illl This rule does not authorize an extension of 
termination date for officers or employees exempted or personal 
staff listed in 2-18-lOJ or 2-18-104 MCA. 

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA) 
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3. Exempt compensatory time is an administratively created 
benefit for employees who are exempt from the overtime provisions 
of the Fair Labor standards Act of 1938, as amended. Unlike the 
overtime statute, ARM 2.21.1802 provides that, "Exempt compen
satory time is not intended to provide any compensation in 
addition to the salaries established in statute. Rather, it is 
a means of providing greater flexibility in scheduling time for 
exempt, salaried employees." The proposed amendments are 
reasonably necessary to reenforce the purpose and objectives of 
exempt compensatory ti~e for those approving and those accruing 
this benefit. Managers need latitude in the approval of time 
worked to ensure the hours have been for the benefit of the 
agency. The exempt compensatory time policy has always been 
interpreted to provide that latitude. The proposed amendments 
will implement this interpretation in rule, giving management 
explicit discretion to approve or deny the accrual of compen
satory time. The amendments also allow management to exercise 
flexibility in scheduling the work and time off of exempt 
employees who would otherwise accrue or who already have accrued 
compensatory time. 

Accrual and carry over of large balances of exempt compensatory 
time from year to year has surfaced as a problem. currently, an 
employee may pyramid the accrual of exempt compensatory time by 
obtaining exceptions to the forfeit requirements of this rule. 
The proposed amendment would remove the discretion to make 
exceptions after october 1, 1991. This provides an interim period 
in which managers and employees may develop plans to reduce 
balances. The amendment also would allow agency directors to 
extend the forfeit deadline. Providing this discretion recognizes 
that it may not be possible for an employee to use excess 
compensatory time hours in the first 90 days of a year because 
management requires his presence at work, for example, during a 
legislative session. 

4. Interested parties may submit their data, v im1s, or 
arguments concerning the proposed amendments to: Laurie Ekanger, 
Administrator, state Personnel Division, Department of Administra
tion, Room 130, Mitchell Building, Helena, Montana 59620, no 
later than December 31, 1990. 

5. James A. Edgcomb, Personnel Policy coordinator, Department 
of Administration, Mitchell Building, Helena, Montana 596?0, has 
been designated to preside over and conduct the hearing. 

6. The authority of the agency to amend this rule is based 
on 2-18-102, MCA, and the proposed amendment implements 2-lB-102, 
MCA. 

Certified to the Secretary of state November 19, 1990. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the 
amendment of Rule ) 
4.12.1229 fees established) 
for service samples ) 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 4.12.122 9 PERTAINING 
TO FEES ESTABLISHED FOR 
SERVICE SAMPLES. 

NO PUBLIC BEARING 
CONTEMPLATED 

TO: All Interested Persons. 

1. on December 29, 1990, the Department of Agriculture 
proposes to amend rule 4.12.1229 wbich increases the sex 
ratio and percent emergence lab fee. 

2. The rule as proposed to be amended provides as 
follows: 
(New matter underlined, deleted matter interlined) 

4.12.1229 PEES EStABLISHED FQR SERVICE SA!PLES (1) 
Laboratory analysis -- $Jo.oo per sample which includes 
pathogens, parasites, and larvae count/lb. In addition to 
the $30.00 laboratory analysis, each sa•ple may be tested for 
sex ratio and percent emergence for an additional fee of 
$:1:-&r&e~. 

3. The rule is proposed to be amended to cover 
increased lab analysis expenses. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Department of Agriculture, Ag/Livestock Building, Capitol 
Station, Helena, MT 59620 postmarked no later than December 
27, 1990. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, must make written 
request for a bearing and submit tbis request along with any 
written comments he has to the Department of Agriculture, 
Ag/Livestock Building, Capitol Station, Helena, MT 59620 
postmarked no later tban December 27, 1990. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either lOt or 25, whichever is 
less, of the persons who are directly affected by the 
proposed amendment; from the Administrative Code Committee of 
the legislature; from a governmental sub-division or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 
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7. The authority of the department and board to make 
the proposed amendment is based on Section 80-6-1103, MCA and 
the rule implements the same section. 

n, Administrator 
Plant Industry Division 
Department of Agriculture 

Certified to the Secretary of State on NOVember 19. 1990. 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of rules pertaining to 
pricing of noncompetitive 
or volatile lines 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON 
PROPOSED ADOPTION 

1. On December 19, 1990, at 9:00a.m., a public hearing 
will be held in Room 260 of the Mitchell Building, 111 Sanders, 
Helena, Montana, to consider the proposed adoption of rules 
pertaining to pricing of noncompetitive or volatile lines. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE I PURPOSE AND SCOPE (1} The purpose of these rules 
is to set forth procedures for the evaluation of various lines 
of insurance to determine whether they are noncompetitive or 
volatile pursuant to Title 33-16-231, et seq., MCA. 

(2) These rules apply to all lines of insurance described 
in 33-16-103, MCA, which the corrunissioner of insurance has 
cause to believe are, or which have been designated as, 
noncompetitive or volatile. Specific rules applying to an 
individual line of insurance designated as noncompetitive or 
volatile, including but not limited to reasonable development 
factors and trend adjustments, may be enacted as necessary. 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

lMP: 33-16-231 through 

RULE II DEFINITIONS ( 1) For the purposes of these 
rules, the terms •volatile" and "noncompetitive" shall have the 
meanings provided under 33-16-233, MCA. 

(2) "Cause to believe" means a reasonable suspicion that: 
(a) In the case of a noncompetitive line, a reasonable 

degree of competition does not exist and only a small number of 
insurers are willing to transact the line in Montana, based on: 

(i) The monitoring of consumer complaints regarding 
nonavailability of coverage; or 

(ii) The withdrawal of insurers from the Montana 
insurance market. 

(b) In the case of a volatile line, the line has a low 
volume of claims in Montana, as evidenced by: 

(i) The monitoring of consumer complaints regarding 
premium increases; 

(ii) The monitoring of the variability in rates among 
insurers, as evidenced by their rate filings; or 

(iii) The magnitudes of rate increases of insurers 
generally, as evidenced by their rate filings. 

(3) "Corrunissioner" means the corrunissioner of insurance. 
(4) "Line of insurance" or "line" means: 
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(a) That which is designated in the insurer's annual 
statement for statutory reporting purposes; 

(b) A specific type of policy or insurance contract; or 
(c) That which is necessary for the proper implementation 

of 33-16-231, et seq,, MCA. 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

RULE III EI/AUIATICN OF A LINE - NCNCCJ.IPETITIVE ( 1) In deteJ:rni.ni.ng 
whether a reasonable degree of carp!tition ex1sts for a specific line of 
insuranoe, the ocmnissioner shall consider relevant factors of w:>rkable 
competition pertaining to the insurance market structure, 
market performance, and market conduct, and the practical 
opportunities available to consumers in the market to obtain 
pricing and other consumer information and to compare and 
obtain insurance from competing insurers. Such factors may 
include, but are not limited to, the following: 

(a) The size and number of insurers actually engaged in 
the market. 

(b) The profitability for insurers generally in the 
market segment and whether that profitability is unreasonably 
high. 

(c) The price variance on premiums offered in the market. 
(d) The availability of consumer information concerning 

the product and sales outlets or other sales mechanisms. 
(e) The efforts of insurers to provide consumer 

information. 
(f) Consumer complaints regarding the market generally. 
(2) In evaluating a line of insurance which the 

commissioner has cause to believe is noncompetitive, he shall 
conduct a survey of each insurer authorized to transact that 
line of insurance in Montana to determine: 

(a) Under what circumstances the insurer would be willing 
to transact that line of insurance; 

(b) Whether those circumstances exist in the Montana 
insurance market; 

(c) If not, in what respect and to what magnitude the 
current market in Montana for that line of insurance is 
deficient or unsatisfactory; and 

(d) What changes in the Montana insurance market would be 
necessary to make the insurer a viable competitor for that line 
of insurance. 

(3) The commissioner shall make every effort to encourage 
a healthy, competitive market for that line of business. To 
the extent possible, the circumstances necessary to promote a 
healthy, competitive market, as indicated in part by the 
insurer's survey responses in subsection {2) above, shall be 
created or allowed, prior to declaring the line of business to 
be noncompetitive. 

(4) The commissioner shall declare the line of business 
to be noncompetitive when efforts to create a competitive 
market for that line of business have failed or when, in the 
discretionary opinion of the commissioner, a monopolistic or 
oligopolistic environment exists or is inevitable for that line 
of insurance in Montana. 
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(5) A line of insurance shall not be considered 
noncompetitive solely on the basis that there are fewer 
insurets wi 11 ing to transact that line of insurance than 
another line of insurance which has already been designated 
noncompetitive. 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

RULE IV EVALUATION OF A LINE - VOLATILE: (1) In 
evaluating a line of insurance which the commissioner has cause 
to believe is volatile, he shall require that each insurer who 
has issued policies for that line of insurance submit 
information on each Montana claim incurred or reported to the 
insurer in the past five years. such information shall include 
the insurer's estimate of the incurred cost of the claim as of 
each calendar year end, since the date the claim was reported 
to the insurer. Such information shall be submitted on forms 
specified by the commissioner. 

(2) The commissioner shall evaluate the insurer's 
submissions to determine whether Montana claim statistics are 
sufficiently stable for ratemaking purposes. In making such 
determination, classical credibility procedures shall be 
applied, to establish a full credibility number of claims, such 
that there would be a 90\ probability that next year's total 
claim costs will be within 10\ of the expected amount. 

(3) The commissioner shall declare the line of insurance 
to be volatile if the average number of claims incurred does 
not equal or eKceed the full credibility number of claims 
determined in subsection (2) above. 

(4) A line of insurance shall not be considered volatile 
solely on the basis that there are fewer claims for that line 
of insurance than for another line of insurance which has 
already been designated as volatile. 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

RULE V DAIA REPORTING REQUIREMENTS: (1) If a line of 
insurance is designated to be noncompetitive or volatile: 

(a) The commissioner shall require each insurer 
authorized to write that line of insurance in Montana to submit 
on an annual basis its loss, expense, premium and exposure 
statistics for that line of insurance for each of the past five 
years, on forms specified by the commissioner and applicable to 
that line of insurance. Such submission shall provide the 
required information separately for each state in which the 
insurer has issued policies for that line of insurance in the 
past five years. 

(b) In lieu of submission by the insurer, such submission 
may be made on behalf of the insurer by any rating organization 
of which the insurer has been a member of for at least the past 
five years. 

(2) The commissioner shall, upon receipt of the 
information required to be submitted pursuant to subsection (1) 
above, evaluate the submissions in light of the standards set 
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forth in 33-16-234(3), MCA, and identify the states whose 
experience are necessary and appropriate for use as a 
complementary data base in establishing Montana rates, and 
shall identify those states whose experience is clearly 
inappropriate for such use. Use by an insurer of experience 
from states identified by the commissioner as inappropriate for 
use in establishing rates in Montana shall constitute grounds 
for rejection of the insurer's filing. 

(3) The commissioner shall adopt trend factors in the 
form of annual rates of change in claim severity and claim 
frequency for that line of insurance. Use by an insurer of an 
annual rate of change different than the adopted rate for that 
line of insurance may be deemed inappropriate, in the absence 
of credible insurer data to the contrary. 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

RULE VI FILING REQUIREMENTS (1) Upon designating a line 
of insurance as noncompetitive or volatile, the commissioner 
may withdraw approval of an insurer's previously approved rates 
for that line of insurance pursuant to 33-16-205, MCA, and 
require that the insurer file the rates it intends to use along 
with statistical support sufficient to substantiate the filing. 

(2) The commissioner shall review all subsequently 
received filings for the designated line of insurance to ensure 
that: 

(a) Appropriate ratemaking techniques have been applied; 
(b) An appropriate complementary data base has been used 

to supplement the insurer's Montana experience; 
(c) Appropriate trend adjustments have been used; 
(d) Reasonable loss development factors, based on an 

appropriate data base, have been used; 
(e) A reasonable expense load has been incorporated in 

the proposed rates, and 
(f) Resultant proposed rates are reasonable for the 

insurance to be provided. 
(3) If an insurer's filing of rates for a designated line 

of insurance fails to meet the requirements of subsection (2) 
in any respect, the commissioner shall notify the insurer of 
the deficiencies, and allow the insurer a reasonable time in 
which to correct them. 

AUTH: 33-1-313, 33-16-234, MCA 
33-16-236, MCA 

IMP: 33-16-231 through 

4. The rules are necessary to establish a mechanism for 
the implementation of the Ratemaking Act, 33-16-231, et seq., 
MCA. These rules are intended to apply to any line of 
insurance which may be designated as noncompetitive or 
volatile, and are intended to be supplemented to implement the 
Ratemaking Act, 33-16-231, et seq., MCA, for a given line of 
insurance. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
testimony may be submitted to David Barnhill, State Auditor's 

MAR Notice No. 6-J4 22-11/29/90 



-2071-

Office, P.O. Box 4009, Helena, MT 59604-4009, no later than 
December 27, 1990. 

6. David Barnhill has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State this 19th day of November, 
1990. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of amendment 
of Rule 8.86.505 as it 
relates to quota plans 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 8.86.505-QUOTA RULES 

NO PUBLIC HEARING CONTEMPLATED 

DOCKET #3-90 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On Monday, January 7, 1991, th~ Board of Milk Control 
proposes to amend ARM 8.86.505!1)(b). The amendment is 
proposed on the board's own motion based on a request from 
Country Classic Dairies Inc. 

2. The rule as proposed to be amended would read as 
follows: (Full text of the rule is located at pages 8-2558 
through 8-2560, Administrative Rules of Mnntana.l!new mntter 
unrlPrlined, deleted matter interlined) 

:!!!"~"6,505 READJUSTMENT AND MISCELLANEOUS QUOTlL_Iillb_E__fl_ 
(1)-(iv) remains the same. 
(b) No quota will be readjusted before January 1999 !~92. 

Prov~ded-~ha~-pool-pla~~s-have-sH££~e±e~~-milk-dH~i~g 
Sep~em~ery-9e~o~er 7 -Novem~e~-a~d-Beeember-o£-l989-~~d-l99R 7 -no 
~tl~~~-wi+!-be-read;Hs~ed-"efore-aa~tta~y-199!7 

(c)-(14) remains the same." 

3. The purpose of the amendment to 8.B6.505(ll(b) is to 
permit producers an additional period of time to adjust their 
production to their quotas without having to forego any 
additional economic hardship to comply with the quota 
provisions. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Milk Control Bureau, 1520 East Sixth Avenue - Room 50, !!elena. 
Montana, 59620-0512, no later than December 31, 1990. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and suhmit along with any written 
comm~nts he has to th•• above address no later than DI•<:•"Tnber ll. 
19'10. 

6. If thF> agency rPceives requests for a public h<'·"·ing 
nn I hr· propn~'<!'>d <'IT!II'II•hnPnl fr-nm ,.jthPr 10 perccent I 10'.) .,,. 
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twenty five (25), whiche\·er is less, of the persons whn .H<' 
directly affected by the prop<>sed amendment; from the 
Administrative Code Committee of thP legisl~ture; from a 
governmental subdivision or agency; or from an association 
having not. less than 25 members who will be dirr-ctly affected, 
a hearing will be held at. a later date. Notice of the hearing 
will be puhli~hed in the Montana Admini~trative Register. TPn 
percent (1U%l of those persons directly affected has hl"en 
det<·rmi nf'd to be 22 p••rsons based on an estimated 225 resid0nt 
an<i not-resident produr:ers and distributors. 

7. Th" authority for thr· Board to take the action an<i 
adopt rules as proposed is in section Bl-23-302, MeA. Such 
rules if adopted in the form as proposed or in a mod1fir:d 
form. will implement section Bl-21-302, MCA. 

MONTANA BOARD Of MILK CONTROL 
MTLTON J. OLSEN, Chairman 

IIY: Q_J-f(j·f_L 
~ndy J. P~e. Deputy Director 
Department of Commerr:e 

Certified to the Secret~ry n[ state November 19, 19qo, 
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BEFORE THE FIRE MARSHAL BUREAU 
OF THE DEPARTMENT OF JUSTICE 

OF THE STATE OF MONTANA 

In the matter of the adoption 
and amendment of Rules of the 
fire marshal bureau, describing 
enforcement of the rules, 
incorporating by reference the 
1988 Uniform Fire Code, a 
Montana supplement to the 
code, and other provisions 
generally dealing with fire 
safety. 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION AND 
AMENDMENT OF RULES 
PERTAINING TO FIRE SAFETY. 

1. On December 20, 1990, at 9:00 a.m. a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services Building, at 111 Sanders, Helena, Montana, to consider 
the adoption of rules I through XVI, the amendment of ARM 
23.7.121, 23.7.122, 23.7.124, 23.7.125, 23.7.131, 23.7.133, and 
23.7.134, the amendment and transfer of ARM 23.2.111, 23.7.101, 
and the repeal of ARM 23.2.131 and 23.7.111. 

2. The fire marshal proposes to adopt the following rules: 

RULE I ENFORCEMENT OF FIRE MARSHAL BUREAU RULES (1) The 
fire marshal bureau shall administer and enforce in every area 
of the state of Montana all the provisions of the Fire Codes of 
Montana and rules adopted pursuant thereto. The chief fire 
official of each municipality or organized fire district or, if 
no such authority exists, the sheriff, shall assist the bureau 
as directed, and shall enforce the provisions of the Fire Codes 
of Montana under the direction of the fire marshal or his agent. 

(2) Each local authority responsible for fire prevention 
inspection shall maintain reports of any violations occurring 
within its jurisdiction under the Fire Codes of Montana or rules 
adopted pursuant thereto, and shall file an activity summary with 
the fire marshal bureau on a quarterly basis or as otherwise 
directed by the fire marshal. The activity summary shall contain 
a summary of the reports of violations maintained in accordance 
with this section. 

( 3) Each official responsible for investigating fires 
shall file with the fire marshal a fire incident report on each 
and every fire occurring within the official's jurisdiction. 
Forms may be obtained from the state fire marshal, and reports 
shall contain the following information: FDID (fire department 
identification) number; incident number; exposure number (if 
any); date; alarm time; arrival time; time in service; situation 
found; action taken; mutual aid; fixed property use; ignition 
factor; location (including complete address); census tract (if 
applicable); occupant name, telephone, and room or apartment (if 
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applicable}; owner name, address and telephone; meth?d of alarm; 
district (if applicable}; shift during which the f~re response 
occurred; number of alarms; fire personnel; engines; aerial 
apparatus and other vehicles responding; in:ident rela~ed 
injuries and fatalities; type of complex (if appl~cable}; mob~le 
property type; area of fire origin; equipment involved in 
ignition (if any}; form of heat of ignition; material and form 
of material ignited; method of extinguishment; estimated dollar 
loss; number of stories; construction type; extent of damage; 
detector and sprinkler performance; type and form of material 
generating most smoke; avenue of smoke travel; mobile property 
information (if applicable); officer in charge at incident; 
member making report; and any other information pertinent to the 
specific fire. 

AUTH: 50-3-102(2} MCA. 
IMP: 50-3-102, 50-61-102, 50-63-203(1} MCA. 

RULE II NOTICE OF VIOLATION (1} Upon determination by 
the fire marshal or his agent that any person or entity is in 
violation of any provision of the Fire Codes of Montana or any 
rule adopted pursuant thereto, the bureau shall serve upon the 
person or a designated representative of the entity a notice of 
violation, as provided in Uniform Fire Code sections 2.204 and 
2.205, setting forth in what respect a violation has been 
committed. The notice also shall contain the following language: 

If necessary to safeguard life and property under rules 
promulgated by the State Fire Marshal, legal action may 
be initiated to enjoin the use of all or a portion of 
a building or to restrain a specific activity until 
there is compliance with the rules. Violation of the 
rules of the Fire Marshal Bureau is a misdemeanor. 

(2) Any person or entity served with notice of violation 
shall notify the fire marshal bureau in writing within 10 days 
of the action taken or proposed to correct the violation, unless 
a shorter or longer time is permitted by the state fire marshal. 
The fire marshal or his agent shall, within 20 days of receipt 
of such notice, review the proposal or inspect the condition or 
premises to determine whether the violation has been or will be 
corrected and shall promptly notify the violator of his findings. 

( 3} Any notice issued pursuant to this rule shall be 
complied with in accordance with Uniform Fire Code Article 3. 

(4) EXCEPTION: This rule does not apply where the state 
fire marshal proceeds under section 50-61-115, MCA, or under 
Title 50, Chapter 62, MCA. 

AUTH: 50-3-102(2) MCA. IMP: 50-3-103, 50-3-102(4) MCA. 

RULE 11 I INTERPRETATION ( 1) Interpretations of the Uniform 
Fire Code and other rules adopted by the fire marshal bureau 
shall be made by the state fire marshal. 
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(2) If a determination or interpretation under any rule 
adopted by the fire marshal bureau is made by a local fire 
official or agency, any person aggrieved by the determination 
may, within 20 days of receipt of the decision or interpretation, 
submit to the fire marshal a written appeal, which shall include 
arguments and any appropriate materials in support of his or her 
position. The fire marshal shall review the submission and issue 
a final determination within 30 days of receipt. The fire 
marshal may revoke, modify or affirm the interpretation of the 
local official or agency and shall state the reasons for his 
decision. · 

(3) EXCEPTION: This rule does not apply to appeals 
presented pursuant to section 50-62-110, MCA. 

AUTH: 50-3-102 MCA. IMP: 50-3-102, 50-61-102 MCA. 

RULE IV ADOPTION OF UNIFORM FIRE CODE AND OEFINITIQNS 
(1) The fire marshal bureau hereby adopts and incorporates 

by reference the Uniform Fire Code, International Conference of 
Building Officials, 1988 edition, together with appendices, the 
1989 supplement, and the 1988 edition of the UFC Standards, 
subject to the modifications appearing in the pamphlet entitled, 
"Montana Supplement to Uniform Fire Code." Copies of the Uniform 
Fire Code and related materials may be obtained from the 
International conference of Building Officials, 5360 South 
Workman Mill Road, Whittier, California 90601, or from the 
Building Codes Bureau of the State of Montana Department of 
Commerce, 1218 East sixth Avenue, Helena, Montana 59620. Copies 
of the Montana Supplement to the Uniform Fire Code must be 
obtained from the State Fire Marshal Bureau, Department of 
Justice, 303 North Roberts, Helena, Montana 59620. Information 
is available upon request from the fire marshal bureau. 

(2) As used in these rules, all definitions contained 
within the Uniform Fire Code apply with the following exceptions 
and additions: 

(a) Apprentice is a person in a training position, for a 
period of no more than 12 months, for the installation or service 
of fire protection equipment. 

(b) Building Code means the latest edition of the Uniform 
Building Code adopted by the department of commerce. Whenever 
a provision of the Building code is incorporated within the 
Uniform Fire Code by reference, such provision is hereby adopted 
for application to all buildings within the jurisdiction of the 
state fire marshal, unless the fire marshal determines otherwise 
in accordance with UFC section 2.301. 

(c) Building official refers to the administrator of the 
building codes division of the department of commerce or, when 
made applicable by statute or rule, the building official of the 
local jurisdiction. 

(d) Chief, fire chief, fire marshal, and fire prevention 
engineer all are treated as referring to the state fire marshal 
or, when made applicable by statute or rule or the context 
thereof, to the chief official of the appropriate local fire 
protection agency. Where made applicable by statute or rule, and 
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where no local fire department or fire district exists, these 
terms shall refer to the sheriff. 

(e) City is treated as referring to the state of Montana 
or, when made applicable by statute or rule or the context 
thereof, to the appropriate local jurisdiction. 

(f) "District", as used in section 50-61-114, means a 
rural fire district established under Title 7, chapter 33, part 
21, MCA. 

(g) Fire department and bureau of fire prevention are 
treated as referring to the fire marshal bureau of the department 
of justice or, when made applicable by statute or rule or the 
context thereof, to the appropriate local jurisdiction. 

(h) Fire protection equipment means any listed and/or 
labeled fire alarm system, automatic fire alarm system, automatic 
fire-extinguishing system or portable fire extinguisher. 

(i) Installation and service, when applicable to fire 
protection equipment, means such installation and servicing as 
required by the Uniform Fire Code and by nationally recognized 
standards referenced in the Uniform Fire Code. Required service 
for fire protection equipment is to be based on the purchase 
date. 

(j) Mechanical Code means the latest edition of the 
Uniform Mechanical Code adopted by the department of commerce. 
Whenever a provision of the Mechanical Code is incorporated 
within the Uniform Fire Code by reference, such provision is 
hereby adopted for application to all buildings within the 
jurisdiction of the state fire marshal, unless the fire marshal 
determines otherwise in accordance with UFC Section 2.301. 

(k) ordinance means state law, city or county ordinance, 
or rule adopted by the fire marshal bureau. 

( 1) "Other fire apparatus," as that term is used in 
section 50-61-115, MCA, means automatic fire-extinguishing 
systems, sprinkler systems, building separation, hood systems, 
fire doors, restaurant hoods and duct ventilation systems, 
chimney spark arresters, standpipes, or other such devices as are 
required by these rules or by statute and the function of which 
is to prevent, extinguish, detect, warn of or prevent the spread 
of !ire. 

(m) Portable fire extinguisher means a hand-portable or 
wheeled container filled with any approved fire extinguishing 
agent that can be used to extinguish small fires. 

(n) Registrant means a person certified by the state fire 
marshal who performs the installation or service of fire 
protection equipment. 

(o) Single family private house means a single dwelling 
unit owned or being purchased by the resident or residents, and 
no part of which is rented to another. 

{p) Uniform Fire Code means the latest edition of the 
Uniform Fire Code adopted by the state fire marshal, together 
with the Montana Supplement to the Uniform Fire Code. 

{3) The fire marshal bureau does not adopt Articles 4 and 
18 of the Uniform Fire Code, and does not adopt the following 
appendices: II-C (Marinas), II-D (Rifle Ranges). 
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(4) If there is any conflict between the Uniform Fire Code 
and the Montana Code Annotated, the provisions of the Montana 
Code Annotated control. 

(5) This rule establishes a minimum fire protection code 
to be used in conjunction with the Uniform Building Code, ARM 
8. 70. 101, et seq. Nothing in this rule prohibits any local 
government unit from adopting additional provisions of the 
Uniform Fire Code for application in the local jurisdiction to 
the extent authorized by law, including permit regulations in 
accordance with local .ordinance. Provisions amended or not 
adopted by the bureau for application within the state may be 
appropriate for local adoption. See, e.g., UFC SS 10.207, 
10.30l(c), 10.304, 80.30l(y), 80.402(c)6, App. VI-C. 

AUTH: 50-3-102(2), 50-61-102 MCA. 
IMP: 50-3-102, 50-61-102 MCA. 

RULE V RETAIL FIREWORKS SALE (1) Anyone engaged in the 
retail sale of permissible fireworks, as defined in section 50-
37-105, MCA, must obtain any permit required by the applicable 
local jurisdiction. 

(2) No person under the age of eighteen shall be employed 
to sell or offer for sale permissible fireworks or be allowed to 
accompany an employee for the purpose of selling or offering for 
sale permissible fireworks. 

(3) No fireworks may be discharged within 100 feet of a 
fireworks retail sales location. · 

(4) At any place where permissible fireworks are sold or 
displayed, a sign reading "NO SMOKING" must be posted in letters 
at least four inches in height and l/2 inch in stroke where 
customers are most likely to read it. 

( 5) Retai 1 sale of f !reworks shall be conducted from 
stands separated from gas stations, inhabited buildings, public 
ways, property lines, other fireworks stands, and hospitals or 
churches by the following distances: 

Area o[ Stand Other Fireworks lnhahitcd Public Property Flammable Liquid Hospital 
(in sq. ft.) Stand• Buildings Ways Lines Tanks/Di•pcnscr nr Church 

300 nr less 60 60 30 30 151Ml 31M) 
301 In 61XI '.15 '.15 60 60 151Xl 3(Xl 
601 to <JOO DO DO 90 9() 15!Xl _,!X) 
Over 'I(MJ Prohi"it,·u 

(6) Parking of vehicles used to transport Class A or B 
explosives or flammable and combustible liquids is prohibited 
within 1500 feet of a retail fireworks stand. 

(7) Stands over 30 feet in length shall be equipped inside 
with at least two pressurized water extinguishers with a minimum 
rating of 2A or two garden hoses. Stands 30 feet or less in 
length shall be provided with at least one such extinguisher or 
hose. 
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(8) Any stand constructed to admit members of the public 
inside shall have a minimum of two unobstructed exits remotely 
located from each other. 

(9) All vegetation within a 50-foot radius of each 
exterior wall of a retail fireworks stand shall be cut to a 
maximum of two inches in height. The area within this radius 
shall be raked clean of any dead vegetation. Any trees within 
the radius shall be trimmed of dead branches and may be subject 
to removal if determined by the chief to pose a fire hazard. 

(10) Electrical wiring shall be installed in accordance 
with the most recent version of the National Electrical Code 
adopted by the building codes bureau of the department of 
commerce. 

(11) Open flame devices of any kind are prohibited in 
relail fireworks stands. 

(12) Retail sale of fireworks from occupancies other than 
those authorized by this rule is prohibited. 

(13) All retail fireworks stands shall be subject to 
inspection by the chief in accordance with section 2.201 of the 
Uniform Fire Code. Violations shall be handled in accordance 
with [Rule II]. If immediate action is necessary to safeguard 
life and property, the chief may issue an order to remedy in 
accordance with section 50-62-108, MCA, and, if there is no 
compliance within 24 hours after service of the order, may take 
any action authorized by section 50-62-109, MCA. 

AUTH: 50-3-102(3) MCA. IMP: 50-J-102(3) MCA. 

~VI FIREWORKS REPACKAGING, STOBAGE AND SHIPPING 
(1) All buildings where fireworks are stored, opened for 

repacking, repackaged or prepared for shipping shall conform to 
the provisions of NFPA pamphlet 1124 (1988 ed.) in addition to 
any other requirements of the Building Code or other applicable 
law. 

(2) All buildings in which fireworks are opened for 
repacking, repackaged, or prepared for shipping are considered 
to be process buildings as defined by NFPA pamphlet 1124 (1988 
ed.). 

( J) 
Building 
standard 

Any conflict between NFPA pamphlet 1124 and the 
Code shall be resolved by application of the highest 
of safety. 

AUTH: 50-3-102(3) MCA. IMP: 50-3-102(3) MCA. 

RULE VII OUTDOOR DISPLAY OF FIREWORKS (1) NFPA pamphlet 
1123 ( 1990 ed.) is adopted as the standard for conducting 
supervised public displays of fireworks. 

( 2) The local jurisdiction shall be consul ted !or any 
permit requirements and on all other occasions where NFPA 
pamphlet 1123 refers to the "authority having jurisdiction." 

AUTH: 50-3-102(3), 50-37-107 MCA. 
IMP: 50-3-102(3), 50-37-107 MCA. 
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RULE VIII APPOINTMENT OF SPECIAL DEPUTY STATE FIRE MARSHALS 
( 1) The state fire marshal may appoint special deputy 

state fire marshals throughout the state in accordance with this 
section. 

(2) A special deputy state fire marshal may be appointed 
to conduct inspections and investigations when the services are 
deemed necessary by the state fire marshal. 

(3) Qualifications for persons appointed special deputy 
state fire marshal are: 

(a) Any person appointed special deputy state fire 
marshal, except for a qualified inspector employed by another 
state agency, must have a degree in fire protection engineering 
or related field from a recognized institution of higher 
education or 2 years• experience in fire protection, and must 
complete a training course administered or approved by the fire 
marshal bureau. 

(b) An employee of another agency of the state of Montana 
may be appointed special deputy state fire marshal for the 
purpose of conducting inspections or investigations authorized 
by the state fire marshal if such employee is qualified by the 
employing agency as an inspector or investigator and is approved 
to conduct inspections or investigations by the state fire 
marshal. 

(4) A special deputy state fire marshal may perform any 
duty with which the fire marshal is charged by state law or rule, 
subject to the direction of the state fire marshal. 

AUTH: 50-3-106 MCA. IMP: 50-3-106 MCA. 

RULE IX FIRE ESCAPES FOR PUBLIC BUILDINGS (1) All 
buildings described in section 50-61-103, MCA, of two or more 
stories in height, except private residences, shall be equipped 
with adequate fire escapes in accordance with this rule. 

(2) Appendix I-A of the Uniform Fire Code is adopted for 
application to all existing buildings subject to this rule other 
than high-rise buildings, and subsection 2 thereof shall govern 
the provision of exits and fire escapes in all such buildings. 
Appendix I-B of the Uniform Fire Code is adopted for application 
to all existing high-rise buildings subject to this rule. 
Appendix I-C of the Uniform Fire Code shall govern stairway 
identification. 

(3) Provision of fire escape exits in new buildings shall 
be in accordance with the Building Code. 

AUTH: 50-61-105 MCA. IMP: 50-61-105 MCA. 

RULE X HOUSING OF PHYSICALLY HANDICAPPED (1) Any building 
defined as a residential occupancy by section 50-61-103(6), MCA, 
or as an institutional occupancy by section 50-61-103(5), MCA, 
shall not house any physically handicapped person in a unit or 
room where escape is not feasible if elevators are disabled. 

(2) The state fire marshal may, during the course of an 
inspection, make inquiry and determine whether adequate fire 
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escape provisions have been made for any handicapped residents. 
If a violation occurs, the fire marshal may issue a notice and 
proceed in accordance with sections 50-61-115 to 118, MCA. 

AUTH: 50-3-102 MCA. 
IMP: 50-61-102, 50-61-114 NCA. 

BJI!&...l!l_SMOg_m:TECTORU!LBfd:ITA!dWIT§. ( 1) In accordance 
with the Residential Landlord and Tenant Act of 1977, an approved 
smoke detector shall be installed by the landlord in each 
dwelling unit rented to another person. 

(2) An approved smoke detector is a device that is capable 
of detecting visible or invisible particles of combustion, that 
emits an alarm signal, and that bears a label or other 
identification issued by an approved testing agency having a 
service for inspection of materials and workmanship at the 
factory during fabrication and assembly. 

(3) Appendix I-A(6) of the Uniform Fire Code shall govern 
the installation of smoke detectors in all dwelling units subject 
to this rule. 

AUTH: 70-24-303(l)(g) MCA. IMP: 70-24-303(l)(g) MCA. 

RULE XII CERTIFICATE OF APPROVAL FOR DAY CARE CENTERS 
( 1) Any applicant for a license from the department of 

family services to operate a day care center for 13 or more 
children under Title 52, chapter 2, MCA, must obtain a 
certificate of approval from the state fire marshal in accordance 
with this rule. 

(2) To obtain a certificate of approval, the applicant 
shall submit a written application to the state fire marshal 
setting forth the following information: 

(a) Name and address of applicant and location of proposed 
day care center; and 

(b) Number of children for which proposed day care center 
will provide care. 

( 3) Upon receipt of an application for certificate of 
approval, the fire marshal or his representative shall conduct 
an inspection of the proposed day care center, and shall promptly 
thereafter issue his findings, indicating whether or not fire 
safety rules have been met. In addition to compliance with the 
Uniform Fire Code, all day care centers shall comply with the 
following requirements: 

(a) Day care centers shall keep children on the first 
story of the facility at all times, except for basements that 
have required exits at grade level. 

(i) EXCEPTION: In buildings equipped with an automatic 
sprinkler system throughout, rooms used for day care purposes may 
be located in a basement or second story, provided there are at 
least two exits directly to the exterior for the exclusive use 
of such occupants. 

(b) Day care centers shall front directly on or have 
access to a public street not less than twenty feet wide. 

22-11/29/90 MAR Notice No. 23-5-6 



-2082-

(c) Day care centers shall comply with the occupant load 
of 35 square feet per child as established under Table 33~A of 
the Building Code. 

(d) Day care center basements over 1500 square feet, 
whether used for day care purposes or not, shall contain a 
sprinkler system. 

(e) Day care centers shall have a minimum of two exits 
directly to the exterior, one of which may pass through an 
intervening room, provided that the intervening room may not be 
capable of being locked, 

(f) Heating shall be by a central heating plant, enclosed 
in a separate room or cubicle constructed in accordance with the 
Uniform Building Code to provide one hour fire protection. 

(i) EXCEPTION 1: A single, fixed space heater (wood, coal 
or fuel oil) may be used in one-story dwellings, provided it is 
properly installed and surrounded by a sui table barrier to 
prevent contact by children and is so located as to not obstruct 
egress. 

( i i) EXCEPTION 2: Basement heating plants need not be 
enclosed, if the area is not used for day care purposes, if the 
basement is separated from the remainder of the dwelling by a 
twenty-minute fire rated door at the top of the stair, and if a 
smoke detector is properly located at the top of the stairwell. 

(g) Portable electric or unvented fuel-fired heating 
devices are prohibited. All radiators shall be provided with 
protective metal enclosures. 

(h) No extension cords shall be used in lieu of permanent 
wiring. All appliance and lamp cords shall be suitably protected 
to prevent pulling or chewing by children. 

{i) All unused electrical receptacles shall be properly 
capped. 

(j) Every closet door latch shall be fixed so that the 
door is capable of being opened by a child inside the closet. 

(k) Every bathroom door lock shall be installed to permit 
the locked door to be opened from the outside. 

(1) No Class I flammable or Class II combustible liquids 
shall be kept in the building and all other flammable, 
combustible or poisonous materials must be kept in locked 
cabinets or rooms. Cabinets shall comply with UFC 
sec. 79.201(g). 

(m) Windows having a m1n1mum of 5.7 square feet of clear, 
unobstructed opening shall be readily accessible for rescue or 
ventilation. Windows shall be capable of being opened from the 
inside without the use of tools or special knowledge. Clear 
opening shall not be less than 20 inches in width or 24 inches 
in height. The bottom of the window shall not be more than 
44 inches from the floor. 

(n) Every day care center shall provide operational smoke 
detectors in the following locations, which shall be tested at 
least every thirty days and a log of such tests maintained on the 
premises: 

(i) in every sleeping room, 
(ii) in every class or play room, 
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(iii J in every corridor. that separates a living and sleeping 

(iv) at the top of basement stairwells, and 
(v) at any other location deemed necessary by the chief. 
(o) Portable fire extinguishers shall be installed and 

maintained in accordance with UFC Standard 10-1 or NFPA 10. 
(p) A telephone shall be provided for emergency 

notification. Emergency phone numbers shall be posted in close 
proximity to the telephone. 

(q) House numbers, no less than 6 inches in height shall 
be placed in such a position as to be plainly visible and legible 
from the street or road fronting the property. Numbers shall 
contrast with their background. 

(r) All required exits serving an occupant load of 50 or 
more shall swing in the direction of the exit travel. 

(s) All required exits serving an occupant load of 50 or 
more shall not be provided with a lock or latch unless it is 
panic hardware. 

(t) All required exits serving an occupant load of 50 or 
more shall be provided with illuminated exit signs. 

(u) All required exits serving an occupant load of 100 or 
more shall have corridors or paths to the exits illuminated with 
emergency lighting units and approved by the chief. 

(v) Day care centers with an occupant load of 50 or more 
shall be provided with a manual and an automatic fire alarm 
system. 

(w) Janitor closets and heating plant rooms shall be 
provided with one-hour fire resistive construction. Heating 
plant rooms shall draw combustion air and ventilation from the 
outside. 

(x) Space under stairwells shall not be used for storage 
of any kind. 

(y) Interior finish: 
(i) of enclosed vertical exit ways and corridors, flame 

spread rating shall be less than 25 (Class I); 
(ii) of other exit ways, flame spread rating shall be less 

than 75 (Class II); 
(iii) of rooms/other ares, flame spread rating shall be less 

than 200 (Class III). 
( z) Installation of a complete automatic sprinkler system, 

throughout the premises, will be accepted as satisfying the 
requirements for one-hour construction and flame spread 
requirements of interior finishes. 

(4) If the proposed day care center is in compliance with 
these rules, the fire marshal shall issue a certificate of 
approval. If the center is not in compliance, the fire marshal 
shall issue a notice of corrective action needed to bring the 
center into compliance. Additional inspections may be conducted 
as needed until compliance is achieved. 

(5) For the purposes of this rule, the definitions 
contained in section 52-2-703, MCA, are applicable. 

(6) Inspection of any day care facility shall be done upon 
receipt of a request from the department of family services or 
as a part of an inspection performed by a fire department under 
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other prov1s1ons of state law. Findings of any inspection 
conducted at the request of the department of family services 
shall be reported to that department. 

AUTH: 52~2~734 MCA. IMP: 52-2-734, 52-2-733(5) MCA. 

RULE XI II CERTIFICATE OF APPROVAL FOR COMMUNITY HOMES 
(1) This rule shall govern certification for fire and life 

safety of all community homes for the developmentally disabled, 
in accordance with section 53-20-307, MCA, and of all community 
homes for persons with severe disabilities, in accordance with 
section 53-19-204, MCA. 

(2) All community homes must be certified annually for 
fire and life safety by the state fire marshal. 

( 3) Applicants for certification shall submit to the state 
fire marshal in writing the following information: 

(a) Name and address of applicant and location of proposed 
community home; and 

(b) Number of residents for which proposed community home 
will provide care. 

( 4) Upon receipt of an appl !cation for certificate of 
approval, the fire marshal or his representative shall conduct 
an inspection of the proposed community home, and shall promptly 
thereafter issue his findings, indicating whether or not fire 
safety rules have been met. 

( 5) For purpose of determining compliance with fire safety 
rules, all community homes shall comply with Uniform Fire· Code 
and with all other rules promulgated by the fire marshal bureau. 

(6) If the proposed community home is in compliance with 
these rules, the fire marshal shall issue a certificate of 
approval. If the home is not in compliance, the fire marshal 
shall issue a notice of corrective action needed to bring the 
home into compliance. Additional inspections may be conducted 
as needed until compliance is achieved. 

(7) The state fire marshal shall notify the department of 
social and rehabilitation services and the department of family 
services when a community home has been certified. 

AUTH: 53-20-307, 53-19-204 MCA. 
IMP: 50-20-307, 53-19-204 MCA. 

RULE XIV THREAT OF EXPLOSIVES IN STATE BUILDINGS (1) In 
any building housing state offices, each department director or 
official in charge shall assign one individual for each building 
housing members of the department, whose responsibilities shall 
be to develop and train evacuation and search units and to 
practice proper procedures involving a threat of explosive 
materials in the assigned building or building area. The 
designated individual shall have authority to make necessary 
decisions, including authority to order and direct any 
evacuation, search, building closure, re-entry and other 
emergency procedures during a threat of explosive materials in 
the building to which the person is assigned. 
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(2) In the event a building houses more than one state 
agency, each agency shall designate a responsible Individual. 
Where the threatened explosive device is located in a particular 
agency's area of the building, that agency's designated 
individual shall be prlmari ly r!O>sponslble for evacuation and 
search effnrts, including final de~lsions regarding action to be 
taken. 

(3) Thn fire marshal burnau adopts and incorporates by 
reference the state fire marshal publication entitled "Rules and 
Procedures ccncPrning responslhi lities to be followed where there 
is a threat of explosive material in a building housing state 
offices." Copies of the publication may be obtained from the 
State Fire f.larshal Bureau, Department of Justice, 303 North 
Roberts, Helena, Montana, 59620. 

l\1JTII: 50 -3· 102 ( l )( j) ~!C,\. IMP: 50-3-102(l)(j) MCA. 

B!.11&2.Y__E!CNE~/ALQLPERIUT..__!.KEN~L-Qli~ERTIFICATE 
(1) Each person or firm who receives a permit, license or 

certificate of 1·egistration from the state fire marshal in 
accordance with these rules must submit an application for 
renewal every two years. 

(2) The application for renewal shall contain the 
following Information: 

(a) applicant's name and address; 
(b) business address; 
(c) business name used; 
(d) type of work to be performed, or products lo be sold; 
(e) whether the applicant is employed by a fire protection 

agency of the state or of any local government unit; 
(f) Whether the applicant is a member of the personnel of 

a non-profit fire department and, if so, for what purpose the 
certificate, license or permit is being obtained. 

(g) Whether any of the above information has changed since 
the elate of first issuance of the license, permit, or 
certificate, or since the date of last renewal; 

(h) Whether the applicant has been continuously engaged 
in installation, sale, or service of fire protection equipment 
since the date of first issuance of the license, permit, or 
certificate, or since the date of last renewal. 

(3) Upon receipt of the application, the state fire 
marshal shall grant a renewal of the permit, license or 
certificate if it appears that the applicant meets all of the 
requirements under 1\Rl~ 23.7.121, has committed no act 1-1hlch would 
constitute ground for suspension or revocation under ARM 
23.7.122, and remains properly equipped and staffed to provide 
the services intenderi to be performed. The fire marshal may 
require retesting if the applicant f,Jils to meet any of the 
requirements of this section or if the applicant has not, for a 
period of two years, engaged In the business for which the 
original permit, license or certificate was issued. 

(4) Each application for renewal shall be accompanied by 
<1 fpe of $5. 
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AUT II: 50·- 3- 10 2 ( 2) MCA. IMP: 50-39-101 through 105 MCA. 

RULE XVI CONFLICT OF INTEREST PROHIBITED ( 1) It is a 
conflict of interest for any person who holds a permit, license, 
or certificate of registration under this part to be employed by 
a state or local government fire protection agency, if the permit 
or license holder en.gages, for his or her private business 
purposes, in the sale, service or installation of any fire 
protection equipment within the jurisdiction in which the person 
is so employed unless the employee conducts no inspections 
pursuant to section 50-61-114, MCA. 

(2) It is ground for revocation of a permit, license or 
certificate of registration for a fire protection employee 
identified in subsection (1) to sell, service or install fire 
protection equipment within his or her jurisdiction of 
employment. 

( 3) EXCEPTION: If, at the time of application or renewal, 
the applicant submits certification from the employing agency 
that he will not conduct building inspections in the course of 
his employment, the applicant may be permitted to engage in the 
sale, service, or installation of fire protection equipment. 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

3. The rules proposed to be amended provide as follows: 

23.7.121 APPLICATION FOR PERMIT, LICENSE, OR CERTIFICATE 
(1) through (2)(d) remain the same. 
I el Whether the applicant is employed by a fire protection 

agency of the state or of any local government unit; 
lfl Whether the applicant is a member of the personnel of 

a non-profit fire department and, if so, for what purpose the 
certificate, license or permit is being obtained; and 

(2)(e) remains the same but is renumbered to (2)(g). 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.122 SUSPENSION OR REVOCATION OF PERMIT, LICENSE OR 
CERTIFICATE (1) through (5) remain the same. 

( 6) A lieeflsee firm ~~he has afl em!"leyee that \•'hile 
empleyee e~ the fir111 1 Employed an individual who, while employed 
by the holder of the license. permit, or certificate. installs 
or services fire protection equipment improperly or who installs 
or services fire protection equipment without the required 
certificate of registration; 

( 7) Vielatee aAy p~:e·.·isiel'ls ef this eha!"ter, Violated any 
of the conditions, qualifications, or limitations set forth in 
the permit, license, or certificate, or allowed the permit, 
license, or certificate to be used by anyone other than the 
person or firm to whom the same was issued. 

(8} Violated any provisions of this chapter. 
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AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.124 DENIAL OF A CERTIFICATE, PERMIT OR LICENSE 
(1) The state fire marshal may deny a permit, license, or 

certificate to an applicant if the granting of one would 
adversely affect public safety or welfar&T, or if the applicant 
fails to satisfy the applicable requirements of section 50-39-
102, MCA, or these rules. 

AUTH: 50-3-102(2), 50-J-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.125 INVESTIGATION OF IMPROPER INSTALLATION OR SERVICE 
(1) Upon the request of a local authority or other person, 

the state fire marshal efta±± ~ conduct an inspection of the 
installation or service of fire protection equipment; 

( 2) remains the same. · 

AUTH: 50-3-102(2), 50-3-103 MCA . 
. IMP: 50-39-101 through 105 MCA. 

23.7.131 WHO MUST OBTAIN A CERTIFICATE OF REGISTRATION 
(1) through (2J(a) remain the same. 
(b) An apprentice.._ IIIYBE pe!l!'fe!l!'lll so long as he or she 

performs the installation or service of fire protection equipment 
under the immediate personal supervision of a qual.ified 
registrant. 

(c) and (d) remain the same. 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.133 EXAMINATION FOR CERTIFICATE (1) remains the same. 
(2) The written examination may include information from 

the latest edition of the Fire Protection Handbook, the latest 
editions of the Uniform Fire Code Standard No. 10.1, and the 
National Fire Protection Association (NFPA) Pamphlets Number 10, 
13, 13A, 13D, ~ 72A, 728, 72C, 72D, 72E, and 74. 

(3) and (4) remain the same. 
(51 A passing grade for the written examination is a score 

of 70 or better. An applicant who fails may reapply after 30 
days to take another examination. The examination may be taken 
no more than three times during a one-year period. 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.134 ENDORSEMENT OF QUALIFICATIONS 
(2)(c)(i) remain the same. 

(ii) automatic fire extinguishing systems; 
(iii) fire alarms; Sf 
(iv) automatic fire alarm systemsT; or 
Cvl other fixed fire protection systems, 

( 1) through 
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AUTH: 50-3-102 MCA. lMP: 50-3-102 MCA. 

4. The following rules are proposed to be amended as 
follows and will be transferred to new rule numbers if amended: 

23.2.111 RULES RELATING TO THE BUILDING CODE (1) A notice 
of adoption or amendment by the state fire marshal of a rule 
relating to building and equipment standards covered by the state 
or a municipal building code must be signed by the heaa ef the 
director of the Bellartllleflt ef ."la~~tinish·atiell department of 
commerce. lJlftes.e Such rules "are effective upon approval of the 
department of ad!RinistratieR commerce and filing with the 
secretary of state." Section 50-3-103(2) MCA. 

AUTH: 2-4-201(1) MCA. IMP: 50-3-103(2) MCA 

2 3. 7. 10 1 EtiFORCEI!EN'l' OF FIRE IP.RSIJAL B!JRE.'\U RULES HOLDER 
NOT ENTITLED TO RIGHT OF ENTRY (l) The fire marshal bureau 
shall eRferee this ehapter iR e'ery area ef HeRtanao The ehief 
fire effieial er the appropriate 1eeal fire authority havin~ 
juriedletien ifl eaeh area shall assist the bureau. Where Re such 
leeal fire autherit~ exits, the sheriff shall assist. The leeal 
~ities shall netify the fire 111acshal bureau ef any 
vielatieRsr 

ill ~ A permit, license, or certificate does not 
authorize any person to enter any property or building or to 
enforce this chapter. 

AUTH: 50-3-102(2) MCA. IMP: 50-3-102 MCA. 

5. The rules proposed to be repealed are as follows: ARM 
23.2.131; 23.7.101; and 23.7.111. These rules may be found on 
pages 23-33 and 23-361 of the Administrative Rules of Montana. 

6. The adoption of these rules is necessary to implement 
the 1988 edition of the Uniform Fire Code. The Uniform Fire Code 
has been adopted by the State Fire Marshal since 1978, generally 
with very few revisions. In an effort to tailor the Code to the 
needs of Montana and to the requirements of Montana law, the Fire 
Marshal Bureau is adopting a Montana Supplement to the Uniform 
Fire Code, for application in Montana whenever the rules of the 
fire marshal apply. In addition, the Fire Marshal Bureau has 
undertaken a comprehensive review of its existing rules, together 
with statutory requirements, and is proposing to adopt rules 
which will carry into effect the fire prevention laws of this 
state and will better serve the function of the State Fire 
Marshal to safeguard life and property from the hazards of fire. 

7. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Ray E. Blehm, 
Jr., State Fire Marshal, Room 371, Scott Hart Building, 303 North 
Roberts, Helena, Montana, no later than December 28, 1990. 
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8. Eli~abeth L. Griffing, Office of the Attorney General, 
215 N. Sanders, Helena, Montana 59634 has been designated to 
preside over and conduct the hearing. 

Dy' A~ L ~/f'-
Ray E. ilehm, Jr. 
State Fire Marshal 

Certified to the Secretary of State 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rules 23.16.1201 
and 1202, changing the name 
of the Department's authority 
reference. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 
23.16.1201 and 23.16.1202 
REGARDING POKER AND OTHER 
CARD GAMES. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 2, 1991, the Department of Justice proposes 
to amend rules 23.16.1201(2) and 23.16.1202(1)(a) to change the 
name of the Department's authority reference for poker. 

2. The rules as proposed to be amended provide as follows: 
23,16.1201 DEFINITIONS As used throughout this subchapter, 

the following definitions apply: (1) remains the same. 
(2) "Authority reference" means the Montana Official Poker 

Rulebook;-eepy~i~ht-~~-~-~~-Hiiteft7-~~~~~" 
Br-f7-1tfl+-H and Scarne 1 s Encyclopedia of Card Games, copyright 
1983, by John Scarne, pages 18 through 276. These books will be 
used by the department as the authority on how to play 
authorized card games. The sections of the books cited as 
authority will not apply where there is a conflict with state 
law or department rule. (3) through (20) remain the same. 
AUTH: SEC. 23-5-115, MCA; IH£: SEC. 23-5-311, MCA. 

23,16.1202 TYPES OF CARD GAMES AUTHORIZED 1.L 1 wt~ 
following card games are authorized by law and must be played 
only in the manner set out for that game in the applicable 
authority reference: 

(a) the poker games of Texas Hold'em, Draw Poker, omaha, 
seven Card stud, and their variations as well as general poker 
rules and practices, according to the Montana Official Poker 
Rulebookr-eepyri~ht--i-9tHl7--La-&-~-H-.i:-~,--epe -£-e-p~~~rt~ 
Br-Pr-&rtd-H; and (1) (b) through (7) remain the same. 
AYTH: Sec. 23-5-115, MCA; !Hf: Sec. 23-5-311, MCA. 

3. These changes are necessary because the Department has 
printed a poker rulebook under its own name, which reproduces 
the applicable sections of the Las Vegas Hilton Official Poker 
Rulebook without changes to the text. In addition, the Montana 
Official Poker Rulebook includes excerpts from state law and 
Department rules, recommended dealer procedures, and a 
description of approved variations of poker. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to Lois 
Menzies, 2687 Airport Road, Helena, MT 59620-1424, no later 
than December 30, 1990. 

5. If a person who is directly affected by the proposed 
amendment wishes to submit his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
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for a hearing and submit this request, along with any written 
comments, to Lois Menzies, 2687 Airport Road, Helena, MT 
59620-1424, no later than December 30, 1990. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 60 persons based on the 602 
licensed card dealers in Montana. 

-IJ ~~I 
,BY: L( .:[d ~ ? rf /.!/ rz.i -h f1 

7"' ~c RA COT I 
ttorney General 

Certified to the Secretary of State: 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the Matter of the Adoption 
of Rules I through X regarding 
bonding small miner placer 
and dredge operations and permit 
requirements for small miner 
cyanide ore processing operations. 

NOTICE OF PUBLIC HEARI!lG 
ON SMALL MINER PLACER 

AND DREDGE AND 
CYANIDE RULES 

TO: All Interested Persons 

1. On December 19, 1990, at 7:00p.m., a public hearing 
will be held at the Scott Hart Auditorium, scott Hart Building, 
303 North Roberts, Helena, Montana, to consider adoption of Rules 
I through X pertaining to bonding of small miner placer and 
dredge operations and permit requirements for small miner cyanide 
ore processing operations. 

2. The proposed rules do not replace or modify any section 
currently found in the Administrative Rules of Montana. 

3. The proposed new rules provide as follows: 

RULE I DEFINITIONS· As used in Rules II through X, unless 
the context indicates otherwise, the following definitions apply: 

(1) "Comnence reclamation within 6 months" means to com
mence reclamation within 6 months or the first seasonal opportu
nity after mining is not resumed after a seasonal closure; 

(2) "Pay gravel'' means gravels containing sufficient miner
alization to be economic; 

(3) "Plant" means a support facility, including a wash or 
processing plant, for a placer or dredge operation; 

(4) "Sedimentation" means the movement of soils or other 
fine surface materials from their site of origin as a result of 
water erosion. This term usually refers to movement and settling 
of sediments into streams. AUTH: Sec. 82-4-321, MCA; IMP: sec. 
82-4-305, 82-4-335, MCA. 

RYLE II SMES PLACER AND DREDGE BONDING 
(1) (a) A small miner who operates a placer or dredge mine 

shall post a $5,000 bond unless the department approves a lower 
amount based on the criteria below or unless it is documented 
that adequate bond is posted with another government agency. 

(b) Bond must be filed in the form of a surety, payable to 
the state of Montana or to the state and the appropriate federal 
agency, a cash deposit, an assignment of certificate of deposit, 
letter of credit, or other surety acceptable to the department. 

(c) The bond must be accompanied by an appropriate map 
showing the location of the mine, anticipated disturbances, and 
perennial streams which would be affected. 
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(2) The department shall reduce the required bonding amount 
if the small miner submits an operating plan documenting that the 
cost of reclamation to the department would be less than $5,000. 
The information needed to make such a determination includes the 
following: 

(a) a description of the proposed mining operation and 
foreseeable expansion; 

(b) a description of mine support facilities; 
(c) the type of equipment and capacity of the plant; 
(d) an estimate of. pit and pond sizes and volumes of all 

soil, overburden and placer gravel stockpiles; 
(e) description of mining sequence and maximum acreage to 

be disturbed and unreclaimed at any one time at the mine being 
bonded; 

(f) a description of any water diversions required by the 
operation; 

(g) a topographic map locating mine pit, ponds, diversions, 
roads, process area, and stream drainages. This map should 
include a reference to existing locatable monuments or landmarks 
on the ground, be 1 inch to 100 feet and be based on fixed refer
ence points so that all mapped information is interchangeable; 

(h) the depth of soil, overburden and pay zones to be 
excavated; 

(i) the average and maximum rate of pay gravel removal; 
(j) the length and width of roads and average size of the 

plant area; 
(k) any propo;al to use suitable settling pond sediments as 

soil amendment if limited soil is available; 
(1) a proposed permanent seed mixture and rate of appli

cation (lbs/ac); 
(m) characterization of stream channel and riparian condi

tions for locations where disturbance is proposed; 
(n) identification of the construction method and materials 

to be used to reestablish functioning streams where stream chan
nels have been disturbed; 

(o) an erosion control plan; and 
(p) status of 310 permit compliance, pursuant to 75-7-101, 

MCA, et seq., and status of Montana pollution discharge elimina
tion permit compliance pursuant to 75-5-401, MCA, et seq. AUTH: 
Sec. 82-4-321, MCA; IMP: Sec. 82-4-305(1), MCA. 

RULE III (INTERPRETIVE RULE) OPERATIONAL REQUIREMENTS 
(1) In order for SMES placer and dredge operators to meet 

the requirements of 82-4-305 (1), MCA, which requires that the 
small miner agree in writing not to pollute or contaminate any 
stream, the department recommends the following best management 
practices as minimally necessary to assure that operations do not 
result in water quality violations: 

(a) Mining equipment should not be operated in a live 
stream or diversion, or in any manner to cause bank caving or 
erosion of the bank of any live stream or diversion. 

(b) The amount of make-up water should be limited to only 
the amount required to operate the wash plant. 
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(c) Adequate berms should be placed around diversion ditch
es and live streams to prevent water quality degradation and 
erosion of disturbed areas as a result of runoff from a 10-year, 
24-hour precipitation event. 

(d) During operations, stream banks, ditches, and diver
sions should be lined, riprapped, or othenvise stabil izecl to 
prevent excess erosion. 

(e) Roads should: 
( i) be constructed to provide controlled drainage, include 

culverts, waterbars, and slash filters necessary to facilitate 
drainage and minimize erosion and be constructed to reduce con
centrated flows; 

(ii) be located on well-drained soils and located back from 
stream bottoms in order to provide a buffer zone for preventing 
road sediments from washing into stream channels; 

(iii) be located outside slide-prone areas characterized by seeps, 
steep slopes, highly weathered bedrock, clay beds, concave slopes, 
hummocky topography, and rock layers that dip parallel to the 
slope; 

(iv) be constructed to stabilize sloped exposed surfaces by 
seeding, compacting, riprapping, benching, mulching or other 
suitable means prior to fall or spring runoff; 

(v) not be left in a pioneer condition over a winter season; 
and 

(vi) be used only minimally during wet periods and spring 
breakup when damage to the roads, which would result in increased 
sedimentation, is likely to occur. 

(f) Cut-and-fill slopes should be constructed at a stable 
angle and stabilized by seeding, mulching, benching or other 
suitable means during the same season as construction. 

(g) Clearing, grubbing or logging debris should not be 
placed in streams or used for diversions or cause water quality 
degradation. 

(h) Diversions and impoundments should be sized to pass the 
10-year, 24 -hour precipitation event. Diversions should be 
constructed with drop structures or energy dissipaters whenever 
necessary to prevent erosion. Diversion ditch berms should be 
sloped to account for site-specific conditions, including soils, 
climate, height of structure and existing natural slopes, and 
should be revegetated, riprapped, or otherwise stabilized to 
minimize stream sedimentation. 

(i) Before winter shutdown, a small miner should take the 
following precautions: 

(i) Diversions should be sized to pass spring runoff (Mini
mum 10-year, 24-hour event) or streams should be returned to 
original channels. 

(ii) Ponds should have adequate freeboard to prevent over
topping during spring runoff from direct precipitation and over
land flo;,. Whenever ponds are located within a flood plain and 
diversions are not sized to pass the 10-year, 24-hour precipita
tion event, ponds should be filled and reclaimed prior to onset 
of ·.vinter. 
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(iii) soil, overburden, and tailings stockpiles should not 
be placed near streams, or if so placed, should be bermed at the 
toe to prevent erosion of sediments into streams. 

(iv) Fuel storage tanks should be drained before winter 
shut down. 

(2) A placer or dredge operator who proposes a "project", 
as that term is defined in 75-7-103, MCA, on a perennial stream, 
must comply with the requirements of the Natural Streambed and 
Land Preservation Act, as amended, by obtaining a permit required 
by the appropriate Conservation District. 

(3) In order for a SMES placer or dredge operator to meet 
the reclamation requirements for bond release, the followinq 
reclamation planning guidelines should be followed: 

(a) A reclamation plan, or appropriate waiver, for all 
roads is necessary. 

(b) The post-mine land use should be identified and a 
reclamation timetable should be established. 

(c) Soil should be salvaged from all areas to be disturbed 
and should be stockpiled for use in reclamation. 

(d) Site disturbances should be recontoured to a minimum of 
3:1 slopes or flatter by backfilling excavated material, unless 
otherwise approved by the department as achieving comparable 
stability and utility in the postmining landscape. 

(e) Soil should be redistributed over all areas disturbed 
by mining. 

(f) The site should be seeded with perennial non-weedy 
species. 

(g) stream channels should be reconstructed, using coarse 
tails as necessary to dissipate energy. Riprap, temporary syn
thetic erosion control, or biodegradable revegetation fabrics in 
combination with permanent vegetation should be used to stabilize 
streambanks, as necessary. Streams should be reconstructed with 
grades, pools, and meanders comparable to pre-mine drainage. 
AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-305(1), (3), (4) and 
(5), MCA. 

RULE IV COMPARABLE UTILITY AND STABILITY OF RECLAIMED AREAS 
- STANDARDS FOR BOND RELEASE 

(1) In order for the department to release bond, the area 
must be reclaimed to a post-mining land form and land use that 
are at least comparable to that of adjacent areas. 

(2) Bond may not be released unless the following recla
mation standards for placer and dredging operations are achieved: 

(a) Pits must be backfilled with overburden and washed 
gravels unless otherwise approved by the department as part of an 
alternate postmining land use that provides comparable stability 
and utility. 

(b) Excess overburden must also have been appropriately 
placed and graded. 

(c) soils and soil substitutes must have been respread and 
graded on the backfilled, regraded overburden surface. 
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(d) Slopes must have been reduced to a 3:1 grade or flat
ter, unless otherwise approved by the department as achieving 
comparable utility and stability in the post-mining landscape. 

(e) Disturbed areas must have been revegetated with appro
priate perennial non-weedy species similar to that of adjacent 
areas. 

(f) Roads must have been reclaimed to approximate original 
contour consistent with the postmining land form and land use in 
compliance with section (1) above unless otherwise approved by 
the department and concurred with by the landowner. 

(g) stream disturbances must be reclaimed to their approxi
mate premining condition so that comparable beneficial uses, such 
as fisheries, are restored and comparable flow capacity. 

(h) Noxious weeds must have been controlled, consistent 
with county weed board requirements. 

(3) Additional standards may be imposed by the department 
for site-specific situations when such conditions are necessary 
to assure that reclamation provides for comparable utility and 
stability as that of adjacent areas, to insure public safety, and 
to prevent the pollution of air or water or the degradation of 
adjacent lands (see 82-4-336(7), MCA). AUTH: Sec. 82-4-321, 
HCII; Il1P: Sec. 82-4-305(3), (4) and (5), MCA. 

RULE V SMES BOND FORFEITURE AND SMES REVOCATION 
(1) If a small miner who conducts a placer or dredge opera

tion fails to commence reclamation within 6 months after cessa
tion of mining or within an extended period allowed by the de
partment for good cause shown pursuant to (4), or fails to dili
gently complete reclamation, the department shall notify the 
small miner by certified mail at his last reported address that 
bond will be forfeited and the department will reclaim the site 
unless the small miner commences reclamation within 30 days and 
diligently completes reclamation. 

(2) The department shall revoke the small miner exclusion 
statement for any small miner whose bond is forfeited. 

(3) Cessation of mining is considered to have occurred: 
(a) whenever a small miner notifies the department of 

intent to cease operations, or 
(b) whenever a site has been inactive through one operating 

season and the operator has failed to seek an extension for good 
cause shown. 

(4) The department may grant an extension only when a site 
is temporarily stabilized in a manner which assures stability 
through spring runoff, when impact to the environment will be 
minimized, and when public safety is ensured. 

(5) Diligent completion of reclamation will be considered 
to have occurred whenever: 

(a) a site has been graded and seeded in compliance with 
the requirements of Rule IV during the first planting season, 
after cessation of activity; and 

(b) reclamation standards are achieved within 2 years of 
completion of reclamation. 

(6) An extension of time to reclaim must be rene~ed annual-
ly. 

MAR ~oticc No. 26-2-62 22-ll/29/90 



-2097-

(7) A forfeited bond must be used as follows: 
(a) Whenever reclamation can be achieved using the amount 

of the forfeited bond, excess funds must be returned to the small 
miner. 

(b) Whenever the department documents in a written finding 
that reclamation cannot be achieved using the amount of the 
forfeited bond, funds may be deposited in the hard rock mining 
account established by 82-4-311, MCA, and reclamation must be 
conducted as priorities and additional funding allow. Forfeited 
funds deposited in the account may not be used for reclamation of 
other sites. 

(c) Whenever reclamation costs exceed the bonded amount, 
the department may issue a notice to the placer or dredge opera
tor that the excess costs are due and payable within 30 days, 
pursuant to 82-4-305(6), MCA. The department may bill the opera
tor only for the cost of activities that are reasonably necessary 
to return the site to comparable stability and utility and to 
prevent pollution of state waters as defined in Title 75, Chapter 
5, MCA. AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-305(4), (5) 
and (6), MCA. 

RULE VI SMES CYANIDE APPLICATIONS 
(1) A small miner proposing to operate cyanide-processing 

facilities and a mine under a small miner exemption must continue 
to meet the criteria for a small miner exemption under 82-4-305, 
MCA, for the operation. The total acreage committed to process
ing and mining must remain within the acreage limitations-con
tained in 82-4-303, MCA. 

(2) A small miner must obtain an operating permit for 
cyanide-processing facilities and must meet requirements for 
these facilities imposed by statute and rule unless the facility 
is grandfathered pursuant to section 4 of Chapter 347, Laws of 
1989. 

(3) To expedite permitting of cyanide facilities, the 
department shall make available to a small miner who has submit
ted or may submit an application for a permit to operate a cya
nide ore processing facility appropriate department staff to 
determine how baseline, operating and reclamation plan require
ments may be met in view of conditions and characteristics of the 
site at which the cyanide ore processing facility is proposed. 
The department shall process cyanide ore processing permit appli
cations as expeditiously as possible consistent with statutory 
deadlines for other penni t applications and the department's 
obligations under the Montana Environmental Policy Act. 

(4) An application for a small miner cyanide ore processing 
operating permit must contain baseline information meeting the 
requirements of Rule VII, an operating plan meeting the require
ments of Rule VIII, and a reclamation plan meeting the require
ments of Rule lX. AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-
305(7), 82-4-335(2), MCA. 
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RULE VII SMES CYANIDE BASELINE INFORMATION 
( 1) An application for a small miner cyanide processing 

facility permit must include the following baseline information 
on the existing conditions at the site: 

(a) a map showing all wells and springs and surface water 
within one mile of the proposed permit area; 

(b) a map showing all known significant cultural resources 
in the proposed permit area; 

(c) analysis of surface and groundwater samples for back
ground parameters determined by the department, from selected 
sites chosen in consultation with department staff; 

(d) a map delineatinq soil units for the proposed pennit area based 
on available infoDIIiltion, including that available from the soil 
conservation district; 

(e) a listing of species of game fish within one mile of 
the proposed permit area; 

(f) identification of any hatcheries in the vicinity of the 
proposed permit area; 

(g) baseline precipitation records; 
(h) flow data for surface and groundwater identified in (b) 

above from available sources and water depth for identified 
wells; and 

( i) identification of public water supply systems that 
withdraw water within five miles downstream from the ore process
ing facility. AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-305(7), 
82-4-335(2), MCA. 

RULE VIII SMES CYANIDE OPERATING PLANS 
(1) An application for a small miner cyanide processing 

facility permit must ~nclude the following information for con
struction and operati~n of the cyanide processing facility: 

(a) appropriate maps showing the location of the mine and support 
facilities, cyanide-processing facilities, permit boundaries, and 
perennial streams; 

(b) the average and maximum tonnage/day and per year of ore 
to be processed and the amount of tailings to be generated; 

(c) a narrative description of the precious metal recovery 
process; 

(d) number, size and location of any proposed leach pads 
and ponds and ore and tailings piles associated with cyanide 
processing; 

(e) leach pad, pond, and waste facility designs; 
(f) a plan for a leak detection system, including a program 

and schedule of monitoring for possible leakage which monitors 
PH, electrical conductivity (EC), and cyanide as weak acid 
dissociable (WAD), and other constituent levels, for those con
stituents appropriate to the type of processing proposed; 

(g) a remedial action plan for controlling and mitigating 
discharges to surface waters; 

(h) a description of the amount of make-up water required 
to operate the plant for ore processing; 

(i) a plan for disposal of debris generated by clearing, 
grubbing and logging ensuring that the debris does not impact 
water quality or water flow; 
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(j) sediment and erosion controls for surface disturbances 
related to cyanide-processing facilities; 

(k) a road design and construction plan that provides 
controlled drainage, including location and number of culverts, 
waterbars, and slash filters; 

(1) design for and map of adequate berms for placement 
around diversion ditches and live streams to prevent water quali
ty degradation and erosion of disturbed areas; 

(m) a plan for stabilization of disturbed stream banks to 
assure that they will not be left in an erosive condition; 

(n) a plan to salvage and stockpile soil frcrn all areas to be dis
turbed by cyanide-processing facilities, including stockpiles and 
wastepiles; 

(o) design and construction plans for diversions and sedi
ment impoundments to pass the 10-year, 24-hour precipitation 
event. A diversion must be constructed with drop structures, or 
energy dissipaters if necessary to prevent erosion. Diversion 
ditch berms must be sloped to account for site-specific condi
tions, including soils, climate, height of structure, and exist
ing natural slopes and must be revegetated, riprapped, or other
wise stabilized to prevent stream sedimentation; 

(p) a plan for disposal of liquid and solid wastes which 
includes identification and application areas and the necessary 
discharge permits; 

(q) end-of-season procedures for shutdown of the cyanide
processing facility; 

(r) a plan for prevention of damage to or for documentation 
of any significant historic, cultural, archeological and 
paleontologic feature within the permit areas on state and feder
al lands; 

(s) identification and preliminary evaluation of reasonably 
feasible alternative facility sites; 

(t) a commitment to comply with the operational require
ments of Rule VIII; 

(u) a map of monitoring site locations which also iden
tifies well depth; 

(v) well logs for those wells identified in (u) above; and 
(w) a commitment to avoid perennial streams wherever possi

ble; and 
(x) for facilities that are exposed to precipitation flows 

and that carry cyanidated solution, a plan that provides for 
adequate passage of a 50-year 24-hour storm even flow. AUTH: 
Sec. 82-4-321, MCA; IMP: Sec. 82-4-305 (7), 82-4-335 (2), 
MCA. 

RULE IX SMES CYANIDE RECLAMATION PLANS 
(1) An application for a small miner cyanide ore processing 

permit must contain a reclamation plan that includes the follow
ing: 

(a) the post-mine land use; 
(b) a reclamation timetable; 
(c) the proposed method for handling spent ore and disposal 

of any heavy metal sludge remaining in ponds; 
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(d) a plan for monitoring water balance for the ore pro
cessing facility; 

(e) a neutralization plan for tailing and solutions; 
(f) a map showing regrading plans for all cyanide process

ing and related facilities to a stable, minimally erosive slope 
configuration by backfilling excavated material, consistent with 
the postmining land use; 

(g) a narrative providing for reclamation of all buildings 
and structures; 

(h) a plan for reclaiming all associated roads, or an 
appropriate waiver from the surface owner; 

(i) a revegetation plan including seed mixes, method of 
seeding and rate of seed application (lbsfac); 

( j) a description of any permanent diversion or stream 
channel reconstruction process, including use of coarse 
noncyanidated, nonmineralized tails or borrow material to dissi
pate energy or riprap streams, or use of synthetic erosion con
trol and revegetation fabrics. Streams must be reconstructed 
with comparable grades, pools, and meanders to pre-mine drainage; 

(k) a plan for stream channel reconstruction providing that 
the channel may not be reconstructed through reclaimed tails; and 
addressing control of drainage from the tails and the adjacent 
areas to maximize the long-term stability of the tails; and 

(1) monitoring plans for reclaimed sites. 
(2) In addition, a cyanide-processing facility which would 

constitute a "project", as that term is defined in 75-7-103, MCA, 
on a perennial stream, must comply with the requirements of the 
Natural Streambed and Land Preservation Act, as amended, by 
obtaining permits required by the appropriate conservation dis
trict. AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-305(7), 82-4-
335, MCA. 

RULE X CYANIDE PROCESSING FACILITIES PERFORMANCE STANDARDS 
AND BONDING 

(1) The small miner shall notify the department of comple
tion dates for each of the following phases of construction, and 
the department shall inspect and file a report on each of these 
phases: 

(a) foundation preparation; 
(b) compaction testing; 
(c) liner placement; 
(d) installation of leakage detection control systems; and 
(e) installation of monitoring wells. 
(2) In addition to the applicable performance standards of 

Rule IX and ARM 26.4.101 and 82-4-305, MCA, the following are 
required prior to bond release: 

(a) neutralization of cyanide-containing tailing and solu
tions to those levels considered acceptable under applicable 
water quality standards; 

(b) submittal of construction reports for tailings, ponds, 
and other appropriate facilities related to cyanide processing, 
on a monthly basis; 
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(c) submittal of as-built designs for those facilities 
identified under Rule VIII(1) (e), (k), (1) and (o), within one 
month of completion of construction activities. 

(2) (a) Bonding for cyanide-processing facilities must 
cover the actual cost to the department of reclamation. Bonds 
must be reviewed and, if nepessary, adjusted at least once every 
5 years, tied to either the rate of inflation based on the con
sumer price index, a change in activities, or both, as appropri
ate. 

(3) Bond must be filed in the form of a surety, payable to 
the state of Montana or to the state and the appropriate federal 
agency, a cash deposit, an assignment of certificate of deposit, 
letter of credit, or other surety acceptable to the department. 
AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-305(7), 82-4-335, MCA. 

4. Rules I through V are necessary to provide bonding 
procedures, guidance on measures to prevent water quality viola
tions, standards for bond release, and procedures for bond for
feiture for small miners who are required to post bonds pursuant 
to Chapter 346, Laws of 1989. Rule I and Rules VI through X are 
necessary to institute permit application requirements, applica
tion review procedures and requirements, and performance and 
reclamation requirements for small miners required by Chapter 
347, Laws of 1989, to obtain operating permits for cyanide ore
processing facilities. 

5. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Sandra J. 
Olsen, Chief, Hard Rock Bureau, Department of State Lands, Capi
tol Station, Helena, Montana 59620 no later than January 2, 1991. 
Written data, views, or arguments that are postmarked by January 
2, 1991 will be considered. 

6. sandra J. Olsen, Chief, Hard Rock Bureau, Department of 
State Lands, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed rules 
is 82-4-321, MCA, and the rules implement 82-4-305(3), (4), (5), 
(6), and (7) and 82-4-335(2), MCA. 

[~:=~ ..---:.-_ J-~ 
D nnis D. Cas 
commissioner 

Certified to the Secretary of State November 19, 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.J0.801 and 46.30.807 
pertaining to child 
support medical support 
enforcement 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.30.801 AND 
46.30.807 PERTAINING TO 
CHILD SUPPORT MEDICAL 
SUPPORT ENFORCEMENT 

1. On December 19, 1990, at 11:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of Rules 46.30.801 and 46.30.807 pertaining 
to child support medical support enforcement. 

2. The rules as proposed to be amended provide as 
follows: 

46.30.801 PROVIDING INFORMATION (1) Whenever an obligor 
is required under 40-5-208, MCA to provide the CSED with 
information regarding health or medical insurance coverage, the 
obligor shall provide the information within 3e lQ days 
following the receipt of a written request from the CSED. The 
information must be provided by a verified writing using a form 
provided by the CSED or a form provided by the obligor which 
contains essentially the same information. 

(2) The request for health or medical insurance coverage 
information shall be deemed continuing, and the obligor must 
report changes in the information to the CSED within ~ 20 days 
of the change. 

subsection (J) remains the same. 

AUTH: Sec. 40-5-202 MCA 
IMP: Sec. 40-5-208 MCA 

46.30.807 AMOUNT OF MONETARY SANCTION (1) The CSED will 
assess the amount of $100 per child for each month an obligor 
is determined to have failed to provide or maintain health or 
medical insurance as ordered or as required by statute. The 
CSED will assess an additional $100 per child for each month an 
obligor fails to provide or update information concerning 
coverage. When an obligor fails to obtain and maintain coverage 
and also fails to provide information regarding such coverage 
or lack of coverage, a total possible sanction of $200 per child 
per month may be assessed. 

AUTH: Sec. 40-5-202 MCA 
IMP: Sec. 40-5-208 MCA 
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3. The change in ARM 46.30.801 is necessary to decrease 
from 30 to 20 days the time within which a child support obligor 
must provide medical insurance information to the Child Support 
Enforcement Division (CSED) after a CSED written request. The 
change will bring this response time in conformity with federal 
timelines required for other CSED actions. This is necessary 
to allow medical support enforcement actions to proceed 
simultaneously with other CSED enforcement actions, to prevent 
undue confusion to the obligor and to promote agency efficiency. 

The change in ARM 46.30.807 is necessary to clarify the CSED's 
interpretation of penalties which may be assessed pursuant to 
40-5-208 MCA. It would clarify that the penalties are assessed 
per month, per child. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than December 27, 1990. 

5. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of state ----~N~~~~=-=1~9 ______ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.3207 pertaining to 
transfer of resources for 
r1edical services 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.3207 PERTAINING 
TO TRANSFER OF RESOURCES 
FOR MEDICAL SERVICES 

TO: All Interested Persons 

1. On December 19, 1990, at 9:00 a.m., a public hear
ing will be held in the auditorium of the Social and Rehabili
tation Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of Rule 46.12.3207 pertaining 
to transfer of resources for medical services. 

2. The rule as proposed to be amended provides as 
follows: 

46. 12. 3207 TRANSFER OF RESOURCES Subsections ( 1) 
through (1) (c) remain the same. 

(d) "Uncompensated value" means the difference between 
the property's fair market value ef prepert.y at the time of 
the transfer less any outstanding encumbrances on the property 
~ml ~ the fair market value of compensation received by 
the indi~ieua± in exchange for the property. 

Subsections (1) (e) through (l)(j) remain the same. 
(kl "Home" means the client's principal place of 

residence. adioining land and outbuildingsL 
(2) The client's home is: 
(al a countable resource; 
(b) will be considered an exempt resource so long as the 

client or a dependent relative resides in the home and owner
~hip is retained by the client. 

Original subsections (2) through (J) (d) remain the same 
in text but will be renumbered as subsections ( 3) through 
( 4) (d). 

(4) Fer transfers made eefere JHl) 1, 1988! 
(a) An individHal's heme will be censidered an indivi 

dHal's principal residence and tfierefere an e~elHded reseHree 
fer pHrpeses ef sHeseetien (4) (a) tfireHEJA (e) enly if the in 
di·ddHal, his speHse, er a del"cl'ldel'lt relatife was aetHally 
res4dii'IEJ il'l the heme at the time ef the tral'lsfer. 

(b) ~llten an il'ldiviElHal er his s13eHse clisf'eses ef nen 
e~elHded reseHrees fer less than fair market valHe within 24 
mentfis eefere the meAtfi ef applieatiel'l er redeterminatiel'l fer 
medieaid, it is pres~meEl that the tral'lster ~as made te 
establish eliEJibilit't Hnless the individHal presents eenvine 
iflEJ e•ridenee that the dispesal \•'as e'!!elHsi•,•ely fer same ether 
p~r~ 
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(e) 
exehtdeel researees shall be eean~ed ~sward ~he researee 

er mere ef 
(i) 

turned; 

fer medieaid eligibili~y lifl~il H ie red~teea by efle 
~he fellewingt 
all er part ef the trafleferrea preperty is re 

(ii) aee~tmentea t'~trther eensiaeratien se that ~he 
indiwia~tal' s ~e~al nel"le){el~tded rese~trees are less than the 
general rese~tree limitt 

(iii) deeumented heuseheld medieal e*pel"lses il"learred 
beginning ~ith the menth ef transfer. 

(a) If the reaaetiel"ls referred te in sabseetiel"l (4) (e) 
are lese than $599 in an)l menth beiJinniniJ wi~h ~he liiBftth ef 
transfer, the aneBmpel"lsa~ea walae ef ~he ~raneferrea nen 
exelaaed preper~y shall be redaeed by a ~etal ef $599 fer eaeh 
ef these men~hs. 

(e) When the aneempensatea walae ef the tral"lsferred 
preperty is less than $590, it shall be eeal"lted as a reseuree 
fel" ene menth. 

(5) All property transfers made after December 19. 1989, 
by either the client or his spouse. will be evaluated as if 
the transfer was made by the client. 

Original subsections (5) through (7) (b) (ii) (B) remain the 
same in text but will be renumbered as subsections (6) through 
( 8) (b) (ii) (B). 

(1ii) If the property had been retained, the individ
ual's total countable resources would have been below the 
general resource limit during each of the preceding~ thirty 
months. 

(A) ~hirt)' menths if the prepert)l transfer •was made en 
er after Jlil)l 1, 19881 er 

(B) ~wen~y feur men~hs if the prepert)l ~ral"lsfer was made 
prier te Jaly 1, 1988. 

Original subsections (7) (b) (iv) through (8) remain the 
same in text but will be renumbered as (8) (b) (iv) through (9). 

AUTH: Sec. 53-2-201 and 53-2-601 MCA 
IMP: Sec. 53-2-601 and 53-6-113 MCA 

3. This rule change is necessary due to the amendment 
of the MCCA (1988) by OBRA of 1989, The amendment of ARM 
46.12.3207 will prevent a community spouse from transferring 
property to a third party. The change will also comply with 
changes in the SSI program regulations which regards the home 
as a countable resource but "exempts" it so long as the client 
or dependent relative resides in the home and retains owner
ship. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
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of Legal Affairs, Department of social and Rehabilitation 
services, P.o. Box 4210, Helena, MT 59604-4210, no later than 
December 27, 1990. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation services has been designated to preside 
over and conduct the hearing. 

Certified to the Secretary of State ___ N_o_v~e_m~be~r~l_9 ________ , 1990. 
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BEFORE THE BOARD OF PHYSICAL THERAPY EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to examin
ations, fees, temporary 
licenses, licensure by endorse
ment, exemptions, foreign 
trained applicants and lists 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 8. 
42.402, 8.42.403, 8.42,405, 
8.42.406, 8.42.409, 8.42. 
410 and 8.42.411 

1. On September 27, 1990, the Board of Physical Therapy 
Examiners published a notice of public hearing on the 
amendment of the above-stated rules at page 1810, 1990 Montana 
Administrative Register, issue number 18. The hearing was 
held on October 17, 1990, at 1:00, p.m. in the conference room 
of the Arcade Building, Lower Level, 111 ·N. Jackson, Helena, 
Montana. 

2. The Board has amended ARM 8.42.402, 8.42,403, 
8.42.405, 8.42.406, 8.42.409, 8.42.410, and 8.42.411 exactly 
as proposed. 

3. The Board has thoroughly considered all oral and 
written comments received. Those comments and the Board's 
responses thereto are as follows: 

COMMENT: Regarding the amendment to 8.42.402 to contract with 
Assessment Systemc, Inc., as a testing agency, Jerome 
Connolly, P.T., and Gary Lusin, P.T., commented by written 
statements that they believe the passing score should be 
determined by the Board, not by the out-of-state testing 
agency. 

RESPONSE: The Board's position is that it will be setting the 
passing scores required of examination candidates. Initially, 
the Board will determine a score before the date of 
examination that it feels reflects a knowledge of physical 
therapy and will communicate to examination candidates what 
that required score is. It is the goal of the Board to 
eventually determine what the range of scores on the ASI exam 
is and set the required score for successful completion of the 
examination by rule. 

COMMENT: Kirk Hanson, P.T., Mr. Connolly, and Mr. Lusin all 
commented on the amendment to 8.42.405 regarding temporary 
licenses, which in part, deleted a rule that limited the 
number of examinations a candidate could take to three. They 
urged that the limit of three unsuccessful attempts at the 
licensing examination should be retained in any new rules. 

RESPONSE: The Board noted that pursuant to section 37-11-
304(3), MCA, any candidate failing to pass the examination is 
entitled to a second examination within six months with no 
limitation on the nuwber of repeats. Furthermore, section 37-
11-201, MCA, which defines the Board's rulemaking authority 
does not provide it with the power to limit the number of 

X·10lllAna. i\.c~:nit1J strati \'0. P.0q Lster 22-11'2<!''1(] 



-2108-

times a candidate takes the examination. The Board therefore 
concluded it had no authority to limit by rule the number of 
times a candidate may take the examination. 

S::QMMENT: As regards 8.42.406, licensure by endorsement, Mr. 
Connolly suggested that the lack of a set and definite score 
incorporated into the rule penalizes applicants for 
endorsement since they will not know what score is expected of 
them. 

RESPONSE: The Board feels it is only fair and equitable to 
hold the candidates for licensure by endorsement to the same 
passing scores required of those candidates who took the 
examination on that date in Montana. The Board felt that this 
system posed no great burden on candidates for licensure by 
endorsement since the required score could be obtained from 
the Board office. 

COMMENT: Connie Grenz, a member of the Board of Occupational 
Therapists, testified at the public hearing that the proposed 
amendment to 8.42.409 requiring ~supervisionu and uperiodic 
checksu by a physical therapist of a physical therapy aide's 
implementation of a maintenance plan at least once a month 
does not appear to be adequate to implement the maintenance 
plan especially considering that the aides are receiving on
the-job training and should not be allowed so much 
unsupervised time in which to work with the various modalities 
on patients. Mr. Hanson commented in his written statement 
that a maintenance plan is not of such a skill level as to 
require the constant monitoring of the assistant or aide and 
modalities ~re not used in maintenance plans. Mr. Lusin 
stated that supervision of programs and on-site management 
needs to be conducted but that in some instances review of 
such programs on a monthly basis might be appropriate while in 
other instances review need not be done on such a regular 
basis. He requested language be adopted that would require 
review of maintenance plans once every three months but would 
allow more frequent review as needed. 

RESPONSE: The Board decided that Ms. Grenz did not understand 
that a maintenance plan does not include the use of modalities 
and is of not such a delicate skill level as to require the 
constant on-site supervision of a physical therapist. The 
Board also felt that Mr. Lusin's suggestion that reviews be 
mandated no more often than once every three months was 
inappropriate since the circumstances and conditions 
underlying a patient's condition can change drastically in 
that time period. Because of these reasons, the Board opted 
to adopt the rule revision as proposed. 

• ~ '\ - 1 1 : ) I 1 r) fJ ~.1:n1t:1~L1 i\dministrat L~.l' Fr~qister. 
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4. No other comments or testimony were received. 

BOARD OF PHYSICAL THERAPY 
EXAMINERS 
BARBARA M. REED, P.T., CHAIRMAN 

c c J -\._c) ~ r)_ -
BY: l /X-

~A~N=D~Y-=P~O~O~L~E-,~~E~P~U=T~Y==D~I~R~E~C~T~O~R~~ 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 19, 1990. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF ~lONTANA 

In the matter of proposed 
amendments of rules 8.86.501, 
8.86.502, 8.86.504, 8.86.505 
and 8.86.514 as they relate 
to the statewide pooling and 
quota plan 

NOTICE OF AMENDMENT OF RULES 
8.86.501, 8.6.502, 8.86.504, 
8.86.505 AND 8.86.514 

QUOTA AND POOLING RULES 

DOCKET #2-90 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On August 20, 1990, the Montana Board of Milk Cnntrnl 
published n•>tJcP of proposed C~mendments (>f rules 8.86.501 
II liC!)(Jv), R.8b.5021Yl, 8.86.50411) lj), 8.86.50511) ibl-lg), 
and 8.86.5141cl as it relates to the statewide pool and quota 
plan. NntF·te w,,s publish<"d at page 1656 "f the 1990 Montana 
,'\dnJnistrC~tivr' Hegtster, Issue no. 16 as MAR NOTICE 8-86-3A. 

2. The bnard has amended the rule exactly as originally 
propnsPd pxrept for the following chang~: (new mattPr 
IIOdPrli11ed1 dt'JPtr:>d mrtttPr ID1f'!"]if1Pd) 

:8. 8_6 ... 2..QL_ QUQT?!_ [)J;.E.!.t:HT J_QJ'!!? 
lll-lalliiil rema1ns the same. 
I ivl samr• as propo<>ed rul,. 
t~l was supplying milk for the Safeway b"tt ling 

arrangement at the time this plan bPcame efferLivp, 
lbl-lhl re"ains the same. n 

Note: The Board of Milk Control and the Montani'! 
Dairyman's ~ssociation proposed to add a new subsection l1vl In 

para•11·aph I of this rule. Both subsections were adopt~-"d, so 
livl under the b<>ard'"' propns;d ~<ils renumbered as (v). 

,)!'TH: 81-23-302, ~!CA IMP: 81-23-302. MC~ 

"~ ,_~_§.._~_Q} _ _;I~ITIAL __ ~E_!J;RM!f:!~IJ.Qt-I~~ND/QR LOS§ .. QE:_Q!!Q~ 
lll-18l remains the same. 
19l A Montana producer !licensed or unlicensed by the 

Montana milk control bureau) who was actively producing and 
selling QR~PE.~ milk to a plant located outside Montana on June 
1, 1990, but who has begun or will begin sell1ng all his milk 
to a Montano'! pnol pldnt, may become an eligible produc<"r and be 
assigned quota under this plan. To be assigned quota, such 
producer shall applv to the milk control bureau within 90 days 
after the effective date of this paragraph, and be a licensed 
producer in Montana at the time he makes surh application. The 
r1uot d !1, hf• n!=is iqnPd Sllrh p1·odu,·f::.r sh.::.ll he rompuh,~d ~nd 
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governed by the preceding pdragraphs of this rule, except that 
each producer's quota shall be limited to the lowest percentagP 
previously assigned to eligible producers under paragraph C4l 
after this plan initially became effective. If the Montana 
state prison applies for and is assigned quota pursuant to this 
paragr"ph, thereafter the class I and II utilization of thP 
pris·~n shall be included in th0 computation of pool 
nl.tli7.ttion under AR'l R.flfi,:,]] throuqh 1\RN R.06,515," 

1\UTH: 81-21-302, MCA 

:_~!_!!6.504 TRANSFER OF QUOTA 
(1)-(a)(il remains the same. 
Cjl same as propoRed rule." 

AUTH: 81-21-302. MCA 

HIP: Rl-23-.102, MCI\ 

IMP: 81-23-302, MCI\ 

~9!_9_E!_,_~(!.L__!!EADJUSTMEN~J!J:LMISC~J:..LANEOUS QUOTA _ _!!UL~S 
(ll<al remains the same. 
~Q} NO QUOTA WILL BE READJUSTED BEFORE JANUARY 1990. 

PROVIDED THAT POOL PLANTS HAVE SUFFICIENT MILK DURING 
SEPT_~~fR, OCTOBER, NOVEMBER AND DECEMBER OF 1989_~ 1\ND 19~-~1-L JI_Q 
Q_!JQTA_WI!;~~-_!!f_I\DJUSTED BEFORE JANUARY 1991. 

~g}fb+ No additional quota will be issued until there is 
less than twelve percent (12%l in class III. If the quota to 
be assigned is less than five-tenths of one percent (0.5\l nf 
the quota held by all eligible producers, the entire 
quota pounds to be assigned shall be carried over until the 
ful lowing year ·•nd combined with any other- quota for assignment 
at that timl'. 

(dlfet On or before the first day of April f'ach ye;u 
where applicable, the administrator shall calculate each 
eligible produc~r's additional quota to be assignl'd in 
arcordance with the follow1ng computations: 

li)-(vJl remains the same. 
~~-H-d+ If the estab 1 ished quota contains more surp Ius 

than can be effectively handled, any affected party may 
petition the milk control board for a hearing. 

(_f_Jtet Each eligible produc-er will have six f6l months 
afb'r this plan's effective rial e to reduce his prorlurtion to 
his assigned quota. Following the Initial six (6) months, any 
freight costs and Joss on the movement and sale of surplus milk 
over quota will be charged back to those eligible producers who 
produced above their quota. The proceeds for the sale of 
surplus milk above quota, less transportation, will be paid t.o 
the• eligible producers who ship in excess of their quota. 

lgl same as propo«Pd rule." 

I~IP: Rl-21-liJ~, !'IC'·'\ 
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"~. 86.514 PR_OCE[)l]RJ'~J()R -~O()_L_IN_Q_Q_F: .!l.ITUJll'l~_F_ROM PQ()L 
MILl< 

(ll!~)-(bl rrmains the same. 
!c) same as proposed rule. 
(d) rr'm~ins the same." 

IIIlTH: AJ-~1-1112, W'.·\ TMP: 81-23-302, ~ICI\ 

1. Principal reasons fr;r I he .Jdnpt.ion of the ~mendm·~nts 
tu the rule were as follows: 

(a) The Foremost Dairy (formally Carnation) producer~ 
were denied the opportunity to participate in the initial 
proceedings f••r ~ statewide pool and they were entitled to th~t 
opportun it_ y .. 

<bl The majority of the Foremost producers have 
previously shipped their milk to a Montana market for· at least 
two qE>nerations and lost that m.lrket. through no fault of their 
O\vfl tHo>cause u! plant closures. 

(c) Contracts, which producers were required to sign with 
Fnremost Dairy, made it difficult for producers to secure a 
M•>r~L1na narket for their milk. 

(d) Forer:.ost producers ~t the present time haven't any 
options but t<> become patt of the "lontana market. Jolning 
und~r the new producer provisionR in the plan doesn't allow fnr 
dllY viability and the results would be absolutely disastrous. 

!e) All of the evidence and most of the testimony 
presented supportrd the content ions that the Foremost produc•'rs 
could not survive under the nPw producer provisions of the 
plan. 

(f) Testimony submitted and Pvidence presented revealed 
that Foremost producrrs needPd 78% of their production history 
as quoto~ to attain a minimum level of viability and no way 
a«sures their survival in the future. 

4. Principal reasons for denying the arnPndm~nts to the 
rule were as follows: 

(a) All of the other licensed Montana producers brouyht a 
market with them and the Foremost producers did not. -

(bl There are more producers out. there wanting entry into 
the pool. If any provisions are made for the Foremost 
produce>rs, provisions will hav.' to be made for others which 
will jeopardize the statewide pool and quota plan. 

(c) Allowing new producers to come into the pool without 
bringing a market would cause an economic hardship on the 
present producers in the state of Montana because they havP 
alre.1dy lost ,, portion of their m"rket to become a memh<'r of 
this pool and producer prices are currently dropping. 

(dl No other business requires persons to give up a 
port ion of their business to n0w businesses and neither should 
thP existing pool producers. 

!e) Petition should not 
too much a<lditional surplus. 
t"hrPf.' yf•,!r· pr1Hlt1ct inn hist-nry 

22-11/29/90 

be granted because it will c·r,__,t-e 
Other producers were denied a 
in t hF! prev i nus hP,::.'J r i nr~ bPC,) IH'>~"" 
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it created too much surplus milk. Too much surplus creates 
instability in the market. This proposal should be treated 
sjmi!ary. 

If) Foremost producers should not be given quota when 
there are some producers who have had to go out and purchase 
all their quota to ber.ome part of the pool. 

5. The principle reasons for denying the 0bjectinns were 
,1s follow><: 

(a) Persons having to go out and purchase their quota 
were not similarly situated to the Foremost producers and thus 
this does not represent unequal treatment. 

(b) The additional surplus created by the addition of the 
Foremost producers is not relevant to the objections stated 
because they should have been part of the pool to begin with 
and they are starting at the lowest level of any new person 
entering the pool. Their entry is necessary to preserve the 
stability in the marketplace. 

(c) Testimony at the hearing revealed the Foremost 
producers did have a market at one time but that market had 
been absorbed by the Meadow Gold plant in Missoula. 

(d) Testimony revealed there are no other producers in 
Montana that are similarly situated to the Foremost producers, 
therefore the threat asserted by the opponents is not valid. 

!e) Rebuttal indicated producer price flucluations from 
month to month are greater than the reduction in blend pri~e 
that w1ll be caused by the entry of the Foremost producers 
into the ponl. Therefore, this proposal shoulrl nnt <'r<c·ate any 
hardship on the producers in the pool. 

(f) The content ion that other businesses are not r'''llli red 
to give up a portion of their business to new businesses 
entering the market is not relevant because it is free 
enterprise and they are free to nbtain a portion of anyone's 
market anytime they are able to. Milk is unique in that quota 
is created by laws and rules and requested by the very persons 
who hold the quota which gllarantees no one else can infringe on 
their market. 

MONTANA BOARD OF MILK CONTROL 
MILTON J, OLSEN, Chairman 

BY: n n 1\. ()~ 
An~Oeputy-n1rector 
Department of Commerce 

CPrtified to the SPrret~ry of State Novemb~r 19. 19q0. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF ~!ONTANA 

In the matter of the 
amendment of Rules 
23.3.504 and 23.3.505, 
licensing operators of 
commercial motor vehicles. 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
RULES 23.3.504 and 23.3.505, 
LICENSING OPERATORS OF 
COMMERCIAL MOTOR VEHICLES. 

1. On September 27, 1990, the department of justice 
published notice of a proposed amendment of rules 23.3.504 and 
23.3.505 concerning the licensing of operators of commercial 
motor vehicles at page 1819 of the 1990 Montana Administrative 
Register, issue number 18. 

2. The agency has amended the rule as proposed. 

3. No comments or testimony were received. 

Fly: l,~.1.< <P~z /J-1 c'.i.ll{:k __ 
.JUDY BROWNING 
~eputy Attorney General 

Certified to the Secretary of State November 19, 1990. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 23.5.102, 
motor carrier safety 
regulations. 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
RULE 23.5.102, MOTOR CARRIER 
SAFETY REGULATIONS. 

1. On September 27, 1990, the department of justice 
published notice of a proposed amendment of rule 23.5.102 
concerning motor carrier safety regulations at page 1817 of the 
1990 Montana Administrative Register, issue number 18. 

2. The agency has amended the rul~ as proposed. 

3. Oral statements concerning the proposed amendment were 
made by Mr. Pat Keirn representing Burlington Northern Railroad 
and Mr. Richard Flink, the state coordinator for Operation 
Lifesaver. Both individuals stated their concern with the 
exceptions created by the proposed amendment which apply to 
vehicles engaged only in intrastate commerce. The exceptions 
created are necessary because of conflicts between the provisions 
of state law and the provisions of the adopted federal rules. 
section 2-4-305(6)(a), MCA, requires that any rule be consistent 
with state law. Because state law differs from the provisions 
of the adopted federal rules, any rule not creating these 
exceptions would be unlawful. The exceptions for vehicles 
engaged only in intrastate commerce were, therefore, adopted as 
proposed. 

l ) . 

By: ~( i C 1 6(; ) t/} v'A {{ • . 
~UDY BRO NING '-" 

Deputy Attorney General 

Certified to the Secretary of State November 19, 1990. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the matter of the ADOPTION OF 
A RULE PROHIBITING EXPORT OF 
LOGS HARVESTED FROM STATE LANDS 
AND REQUIRING PURCHASERS OF 
STATE TIMBER TO ENTER INTO 
NONEXPORT AGREEMENTS 
IMPLEMENTING THE FOREST 
RESOURCES CoNSERVATION AND 
SHORTAGE RELIEF ACT OF 1990 

TO: All Interested Persons 

NOTICE OF ADOPTION OF 
A NEW RULE (26.6.411) 
REQUIRING PURCHASERS 
OF STATE TIMBER TO 
ENTER INTO NONEXPORT 

AGREEMENTS 

1. on October 11, 1990, the Board of Land Commissioners 
and the Department of State Lands published notice of a pro
posed rule concerning restrictions on the export of unprocessed 
timber originating from lands owned by the state of Montana at 
page 1875 of the 1990 Montana Administrative Register, issue 
number 19. 

2. The agency has adopted the rule as proposed. 

3. No comments or testimony were received. 

4. The authority for the rule is Section 11-5-2Ul, n~n 
and the rule implements that section and the federal Forest 
Resources Conservation and Shortage Relief Act of 1990 (part of 
Public Law 101-382, the Customs and Trade Act of 1990 which may 
be found in the Congressional Record for July 30, 1990 at pages 
H5920-24). 

Dennis D. 
Department 

Certified to the Secretary of state on November 19, 1990 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 1.2.419 
regarding scheduled dates for 
the Montana Administrative 
Register 

TO: All Interested Persons. 

NOTICE OF AMENDMENT OF ARM 
1.2.419 FILING, COMPILING, 
PRINTER PICKUP AND 
PUBLICATION OF THE MONTANA 
ADMINISTRATIVE REGISTER 

1. On october 11, 1990, the office of the secretary of 
State published a notice of proposed am~ndment to ARM 1.2.419 
regarding the scheduled dates for the Montana Administrative 
Register at page 1881 of the 1990 Montana Administrative 
Register, Issue number 19. 

2. No comments or testimony were received. 

3. The rule is adopted as proposed. 

Dated this 19th day of November, 1990. 
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VOLUME NO. 4 3 OPINION NO. 74 

COUNTIES - County road fund and Initiative 105; 
TAXATION AND REVENUE - County road fund and Initiative 105; 
LOCAL GOVERNMENT - "County rural property" not a "taxing unit''; 
MONTANA CODE ANNOTATED Sections 7-14-2501, 7-14-2502, 
15-1-101(2), 15-10-402, 15-10-412(7)(a); 
MONTANA LAWS Of 1989 - Chapter 560, section 1; 
OPINIONS Of THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No 68 
(1990), 42 Op. Att'y Gen. No. 118 (1988), 42 Op. Att'y Gen. No. 
80 (1988). 

HELD: 1. The increases in the number of mills allowed for 
county road and bridge construction and maintenance 
in sections 7-14-2501 and 7-14-2502, MCA, are not 
exceptions to the property tax freeze in I -105, as 
codified in section 15-10-402, MCA. 

2. "County rural property" is not a "taxing unit" as 
defined in section 15-1-101(2), MCA. 

Patrick L. Paul 
Cascade County Attorney 
County Courthouse 
Great falls MT 59401 

Dear Mr. Paul: 

November 5, 1990 

You have requested an opinion on the following questions: 

May the county, under sections 7-14-2501 and 
7-14-2502, MCA, increase the mill levy for 
construction, maintenance, or improvement of public 
highways or bridges above the 1986 level imposed by 
Initiative 105 (§ 15-10-402, MCA)? If not, may the 
county rural property nevertheless be considered a 
taxing district? 

Section 7-14-2501, MeA, provides in pertinent part: 

General road tax authorized. ( 1) To raise revenue for 
the construction, maintenance, or improvement of 
public highways, each board of county commissioners 
may levy a general tax upon the taxable property in 
the county of not more than 20 mills, except in 
fourth, fifth, sixth, and seventh class counties, 
which may levy not more than 23 mills, payable to the 
county treasurer. The tax from freeholders shall be 
collected the same as other taxes, and from 
nonfeeholders, as the board may direct. 
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(2) 'I'his section shall not apply to incorporated 
cities and towns which by ordinance provide for the 
levy of a like tax for road, street, or alley 
purposes. 

Section 7-14 2502, MCA, provides in pertinent part: 

Special bridge tax authorized -- combined ferry and 
bridge fund. (I) Each board m'IY levy a special tax 
not to exceed B mills on all taxable property in the 
county for the purpose of constructing, maintaining, 
and repairing free public bridges, which includes 
those bridges within the municipalities. 

In 1989, the Montana Legislature amended this section, 
substituting "20 mills'" for "15 mills" and "23 mills" for "18 
mills." In section 7-14-2502, MCA, the number of mills 
allowable for county bridge construction, repair, and 
maintenance was also increased from 4 mills to 8 mills. You 
suqqest that these sections are not limited by the codification 
of Initiative 105 ( I-105), S 15-10-402, MCA, which imposes a 
freeze on property taxes at 1986 levels. You reason that 
sections 7-14-2501 and 7-14-2502, MCA, are specific statutes 
allowing increases in mills while section 15-10-402, MCA, is 
only a general restriction. You would apply the rule of 
statutory construction that the specific statute controls the 
general one. S 1-2-102, MCA. 

By increasing the number of mills available for county road and 
bridge construction, the Legislature did not necessarily 
authorize an increase in property taxes. The result of the 
legislation could also be that the Legislature envisioned that 
the county road or bridge funds would merely receive a larger 
piece of the property tax pie. Within the taxing unit, one levy 
may be increased while a similar levy is decreased in order to 
remain within the I-105 restrictions. Such budgeting measures 
were expressly recognized in 42 Op. Att'y Gen. No. 118 at 449 
(1988). A review of the legislative history of sections 7-14-
2501 and 7-14-2502, MCA, suppocts this interpretation of the 
millage increases. 

The millage increase in section 7-14-2501, MCA, was adopted as 
Senate Bill 77 (SB 77), Montana Laws of 1989, chapter 560, 
section 1. In considering SB 77, the Senate Local Government 
Committee directly addressed the question of whether an increase 
in the number of mills would affect the I-105 limitation. 
Gordon Morris, the executive director ot the Montana Association 
of Counties and a proponent of the bill, stated that the bill 
would ''enable county commissioners to shift budget amounts to 
areas of road need." Minutes of Senate Local Government 
Committee, January 12, 1989, at 2. The committee minutes 
further reflect: 
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Senator Crippen ilSkC'd c;ordon Morris to explain how 
this bill reliltus to I 105 and SB 71 [the legislative 
clarification of I-105]. Nr. Morris responded that 
the only "'ilY a levy can be increased within the 
current statut.ory limitation would be offsetting that 
in~·rease v..~ith a decrease som~!Whf.'re else. 

Id. Mr. t1(,rris ma•:le il similar statement before the House Locill 
Go~·ernment Comrnittf•e: "I -105 is in place so taxes are frozen and 
this [~13 77] does not represent an automatic tax increase but 
'like levir-s' wo11ld hilve to be cut to remain within the 
guidelines of I-105." Minutes of House Committee on Local 
Government, March 2, 1989, at 6. The fiscal note on SB 77 
under the heading of "TECHNICAL OR MECHANICAL DEFECTS OF [sic] 
CONFLICTS i"/ITH EXISTING LEGISLATION'' cautioned: 

Section[] 15-10-402, ~lCA, and temporary Section 
15-10-412, ~CA, (Terminates December 31, 1989) freeze 
county mill levies at their 1986 levels unless county 
taxable valuation decreases by 5\ or more from the 
previous tax year. ~ou~tjes g~periencing static or 
Q!!lY slightly decreasing taxable valuations would 
therefoL~ !:l_i!.Y~ 1.2 re<;luce ~!J]er f:Ounty levi~.§. in Qrder 
!;Q !;.,:~k~ (l_cj__v,,_ll.t.i!Y~ ()J. t;h.e f>fO\'JS..!.QJJ Qf ~-BJ_7_. [Emphasis 
added.] 

Fiscdl nnt.P, ~H 77 at 3. 

The mill increil:<l? in section 7-14-2502, MCA, for the county 
bridge fund was similarly not intended as an exception to I-105. 
In addr~>ssinq the House Committee on Highways and 
Transportation, Gordon l·lurrls s·tated that "this [the millage 
increase] is not to be assumed as a personal property tax 
Increase, but it does increase the statutory authority." 
Minutes of Hearing on House Bill 212, House Committee on 
Highways and Transportation, January 24, 1989, at 2. In the 
Senate Taxation Committee, l·lr. Harris again pointed out that 
"under the provisions of r 105 language in the statutes, this 
would not be an automatic mill levy increase, rather it would 
be implemented by a reduction of millage in other areas of the 
county budget." Minutes of Hearing on House Bill 212, Senate 
Taxation Committee, March l, 1989, at 3. 

From the legislative history, it is apparent that the 
Legislature did not intend to circumvent or supersede the 
property tax freeze by increasing the number of mills available 
tor the county road and bridge funds. Rather, the Legislature 
recognized that the increased millage would have to be offset 
by a d•~crcase of mills in another levy in order to operate 
within the cunstraint.c; of I 105. 

You next ask whether rural county property can be considered a 
separ.Jte "taxing district" for purposes ot calculating whether 
there has been a 5 percent decrease in property valuation under 
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section 15-10-412(7)(a), MCA. Under this subsection, a tax 
higher than the 1986 tax may be imposed if the "taxing unit's 
taxable valuation decreases by 5% or more from the 1986 tax 
year." You indicate that the taxable valuation of rural county 
property has decreased by more than the requisite 5 percent, 
but there has not been more than a 5 percent decrease in taxable 
valuation county-wide. 

There is no question that the county is a "taxing unit." 
Section 15-1-101(2), MeA, defines the phrase "taxing unit" as 
including 

a county, city, incorporated town, township, school 
district, irrigation district, drainage district, or 
any person, persons, or organized body authorized by 
law to establish tax levies for the purpose of raising 
public revenue. 

You suggest, however, that the "county rural property" can be 
considered a "taxing unit." In order to be a taxing unit, the 
county rural property must be an "organized body authorized by 
law to establish tax levies." "County rural property" is not 
such an "organized body." The county, not "county rural 
property," is authorized to levy the taxes upon rural property 
under section 7-14-2501, MCA. 

Refuse disposal districts and rural fire districts operated by 
the county have not been considered "taxing units" because they 
do not have an independent governing body separate from the 
county commissioners. In 42 Op. Att'y Gen. No. 80 at 315 
(1988), the following reasoning was used: 

Where the county commissioners and not the fire 
district itself establish the tax levy for the 
district, the definition of "taxing unit" does not 
encompass the fire district. A "taxing unit" entails 
an entity that establishes its own tax levy. In this 
situation, the board of county commissioners and not 
the fire district has this role. Thus, a fire 
district operated by the county and not by a board of 
trustees is not a "taxing unit." A rural fire 
district operated by a board of trustees, however, is 
a "taxing unit" within the meaning of section 15-10-
412, MCA. 

see also 43 Op. Att'y Gen. No. 68 (1990) at 3 in which a refuse 
disposal district was not considered a "special taxing district" 
because it has no governing body independent of the county 
commissioners. 

While certain levies may only apply to county rural property, 
such as the county road tax in section 7-14-2501, MCA, this 
characteristic alone does not mean that the county rural 
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property is a "taxing unit." ··county rural property" is not a 
separate entity. It does not have a governing body separate 
from or independent of the board of county commissioners. As 
such, it cannot be considered a ''taxing unit." 

THEREFORE, IT IS MY OPINION: 

1. The increases in the number of mills allowed for 
county road and bridge construction and maintenance 
in sections 7-14-2501 and 7-14-2502, MCA, are not 
exceptions to the property tax freeze in I -105, as 
codified in section 15-10-402, MeA. 

2. "County rural property" is not a "taxing unit" as 
defined in section 15-1-101(2), MCA. 

Sincerely, 

fl.{~ ~ci$ 
MARC RACICOT 
1\ttorney General 
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VOLUME NO. 43 OPINION NO. 75 

CLERKS - Clerks of court and county clerks, disposition of fees 
for providing abstracts; 
COUNTY OFFICERS AND EMPLOYEES - Clerks of court and county 
clerks, disposition of fees for providing abstracts; 
COURTS, DISTRICT - Disposition by clerk of fees for abstracts; 
FEES - Disposition by clerk of court and county clerk of fees 
for providing abstracts; 
MONTANA CODE ANNOTATED- Sections 2-16-406( 1), 3-2·~404, 3-5-·515, 
7-4-2403, 7-4-2511, 7-4-2631, 25-1-201. 

HELD: The clerk of the district court and the county clerk, 
as well as their deputies, may not retain for their 
personal use compensation paid to them by title 
companies, credit bureaus, banks, realtors, and others 
for the preparation on a regul~r basis of abstracts 
of instruments recorded and filed in their respective 
offices. Such services are "official services" 
provided by the officers and the fees they receive for 
those services must be paid to the county general 
fund, the district court fund, or the state, as 
provided by law. 

November 8, 1990 

Robert Slomski 
Sanders County Attorney 
P.O. Box 519 
Thompson Falls MT 59873 

Dear Mr. Slomski: 

You have requested my opinion on the following questions: 

1. May the clerk of the district court and the 
county clerk, as well as their deputies, retain 
for their personal use compensation paid to them 
by title companies, credit bureaus, banks, 
real tors, and others for the preparation on a 
regular basis of abstracts of instruments 
recorded and filed in their respective offices, 
or are those officials required to submit any 
such compensation to the county treasurer? 

2. If the above-named officials may receive such 
compensation for: their personal use, may the 
board of county commissioners adopt a policy or 
resolution requiring the county clerk and clerk 
of the district court to pay any such 
compensation over to the county treasurer, or 
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prohibiting those officinls from receiving such 
outside compensation? 

You have informed me that the Sanders County clerk of district 
court and the county clerk and her deputies have, for some time, 
prepared abstracts of documents recorded and filed .in their 
offices for the use of private title companies, credit bureaus, 
banks, realtors, and other interested parties. These abstracts 
are prepared during office hours, as time permits. For 
preparing the abstracts, these county employees receive personal 
compensation from the requesting private entities on a regular 
weekly or biweekly basis. 

Section 7-4-2511(1), MCA, stales: 

Each salaried county officer mu~t charge and collect 
for the use of his county and pay into the county 
treasury ... all fees now or hereafter allowed by law, 
paid or chargeable in all cases(.] 

Subsection (2) of that section continues: 

No salaried county officer may receive for his own use 
any fees, penalties, or emoluments of any kind, except 
the salary as provided by law, for any official 
service rendered by him. unless otherwise provided, 
all fees, penalties, and emoluments of every kind 
collected by a salaried county officer are for the 
sole use of the county and must be accounted for and 
paid to the county treasurer as provided by subsection 
(1) and credited to the general fund of the county. 

Montana law also provides that "[w]henever the official name of 
any principal officer is used in any law conferring power or 
imposing duties or liabilities, it includes his deputies ... 
S 7-4-2403, MCA. The fees collected by the county clerk and 
deputy clerks are for the sole use of the county. § 7-4-2631, 
MCA. The fees collected by the clerk of the district court are 
credited to the district court fund or the county general fund, 
or remitted to the state. §§ 3-5-515, 25-1-201, MCA. 

The first issue to be resolved is whether the preparation of 
abstracts is an ••official ser-vice .. of the clerk of district 
court and the county clerk. If preparation of the abstracts is 
an official service, the fees should not be personally retained 
by the clerks or their deputies. In my opinion, preparation of 
the abstracts is an official service of the respective offices. 
The fees county clerks are statutorily required to charge for 
their respective counties include a fee "'for searching an index 
record of files of the office for each year when required in 
abstracting or otherwise, 50 cents." § 7-4-2631(l)(g), MCA. 
This language expressly includes the type of searches described 
in your inquiry as being made by the Sanders County clerk and 
deputy clerks. The fees to be collected by the clerk of the 
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district court include a fee "for search of court records, 50 
cents for each year searched, not to exceed a total of $25." 
§ 25-l-20l(l)(g), MCA. 

In a case dealing with nearly the same question, the Supreme 
Court of Minnesota held nearly 90 years ago that such actions 
were within the scope and purview of the official employment of 
the clerk of the district court. Board of Commissioners of 
Hennepin County y_,_ Dickey, 90 N.W. 775 (Minn. 1902). In 
Hennepin the clerk of the district court had previously been 
paid pursuant to a special fee schedule. In 1891, the clerk was 
given a fixed salary in lieu of all the fees he previously had 
been allowed to collect for his personal use. He was then 
required to turn over to the county treasury all fees collected 
by him in his official capacity. The Minnesota Supreme Court 
held that the services of the clerk involved in providing 
abstracts were official in their nature and scope and required 
payment of fees for abstracts to the county, stating: 

A charge is authorized "for searching the records and 
files*** if a copy is not required.'' We are 
unable to give force to the suggestion that the 
transcription from legal documents or from the files 
as made up from time to time did not require a search, 
nor can we force a distinction between such searches 
and the examination required to make the statements 
to the abstract men and agencies upon the theory that 
a search involves the looking for something that was 
not previously known, but would have to be found. 
The word "search" as thus used in the schedule should 
be treated as the equivalent of any examination the 
clerk must make to give an accurate report thereof; 
and to say that such examination is not a search 
within the intent of the fee bill is but the merest 
quibble. 

90 N.W. at 777-78. 

In another case involving fees, Strafford County y_,_ Holmes, 376 
A.2d 126 (N.H. 1977), the register of deeds, for a period of 
years, personally received money from a bank for updating titles 
to real estate in which the bank was interested from the time 
of a prior search of title to the closing of the transaction 
involved. Effective January 1, 1974, the statute regarding the 
collection and disposal of fees collected by the register was 
amended to require the register to pay over to the county 
treasurer all charges paid to him for services arising out of 
or because of his office as well as all fees received by him. 
376 A.2d at 129. The Supreme Court of New Hampshire stated: 

We are of the opinion that the addition of "charges" 
to "fees", previously required to be paid to the 
county treasurer under RSA 478:18-a, manifests an 
intent on the part of the legislature to broaden the 
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type of remuneration which the register is to turn 
over to the county. 

376 A.2d at 129-30. The New Hampshire court required the 
register to pay to the county treasurer all fees received by the 
register for abstracts since the change in the law. Similarly, 
as already noted, under Montana law, unless otherwise provided, 
all fees and P.l!l.QJ.!!.![I_gnt~ g_f_ eve_r.y king for any official service 
rendered are for the sole use of the county and must be 
accounted for and paid to the county treasurer. 1 This language 
indicates a legislative intent to broadly construe the type of 
remuneration which the county officers are obliged to remit to 
the county or other government fund. 

Two cases in Montana have addressed the proposition that the 
clerks should be able to privately retain the money they receive 
for preparing abstracts. However, the cases are not persuasive 
in this instance. The first of those cases, Anderson v. Hinman, 
138 Mont. 397, 357 P.2d 895 ( 1960), concerned the disposition 
of fees collected by the clerk of the Supreme Court, rather than 
a district court clerk or county clerk. In Hinman, the Supreme 
Court held that the clerk of the Supreme Court was not required 
to account to the state for charges made for voluntarily 
furnishing uncertified and unauthenticated copies of newly 
issued Supreme Court opinions to West Publishing Company. The 
statutes regarding disposition of fees collected by the clerk 
of the supreme Court do not contain the language in section 
7-4·2511(2), MCA, regarding county officers requiring "all fees 
... and emoluments of every kind" to be paid to the government. 
see SS 2-16-406(1), 3-2-404, MCA. Hinman also concerned fees 
received for providing a function which the Court held was not 
required by any Jaw and could have been as appropriately 
performed by any other person. 357 P.2d at 902-03. 

The second Montana case concerning this issue is Platz y... 
Hamilton, 201 Mont. 184, 653 P. 2d 144 ( 1982). In Platz, the 
Montana Supreme Court found that the execution of passport 
applications, a function of the clerk of district court 
authorized by federal law, was not an official duty imposed upon 
a clerk of district court by state statute. The Court held 
that, since the Legislature had not enacted a specific statute 
with regard to the disposition of the passport fees, the clerk 
could retain the fees for her personal use and was not required 
to remand them to the county general fund. In my opinion, the 
situation currently at issue is distinguighable from the Pla~~ 
case because the state statutes set forth a fee for search of 
the court records (§ 25-l-20l(l)(g), MCA), in the case of the 
clerk of district court, and a fee for searches when required 
in abstracting(§ 7-4-26:ll(l)(g), ~!CI\) in the case of the county 

'As noted above, the law does provide otherwise regarding 
dj sposal of funds collec:ted by the clerk of distr j c:t court. 
§ 25-1-201, MCA. 
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clerk. I conclude that such searches of records and abstracts 
by the clerks are official services of the offices they hold and 
the clerks may not retain for their personal use the 
compensation they receive for those services. I therefore need 
not address your second question. 

THEREFORE, IT IS MY OPINION: 

The clerk of the district court and the county clerk, as 
well as their deputies, may not retain for their personal 
use compensation paid to them by title companies, credit 
bureaus, banks, realtors, and others for the preparation 
on a regular basis of abstracts of instruments recorded and 
filed in their respective off ices. such services are 
"official services" provided by the officers and the fees 
they receive for those services must be paid to the county 
general fund, the district court fund, or the state, as 
provided by law. 

Sincerely, 

~ .. ~J-
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 76 

BANKS AND BANKING - Activities of state chartered banks; 
COMMERCE, DEPARTMENT OF - Consent to activities of state 
chartered banks; 
MONTANA CODE ANNOTATED - Sections 32-1-105, 32-1-362; 
OPINIONS OF' THE ATTORNEY GENERAL - 16 Op. Att'y Gen. No. 191 
( 1935). 

HELD: Pursuant to section 32-1-362, MCA, with the consent 
of the Department of Commerce, a state chartered bank 
may directly market fixed annuities, provided that 
national banks are permitted to do so and that no 
state statute expressly prohibits such activity. 

Annie M. Bartos 
Chief Legal Counsel 
Department of Commerce 
1424 Ninth Avenue 
Helena MT 59620 

Dear Ms. Bartos: 

November 16, 1990 

You have requestAd my opinion concerning whether, pursuant to 
section 32·1-362, MCA, a state chartered bank may directly 
market fixed annuities provided that this activity is sanctioned 
for national banks by the Office of the Comptroller of the 
Currency (OCC). On February 12, 1990, the Comptroller issued 
Interpretive Letter No. 499, which determined that national 
banks may broker fixed annuities. The letter opines that 
annuities are not insurance, but rather are financial investment 
instruments and are a specialized product which national banks 
may sell as agents, so long as certain warnings are given to 
consumers addressing the fact that the product is not FDIC 
insured. The OCC ruling does not directly control state banks, 
but is controlling for national banks unless overturned by a 
court. Your question is whether state law permits state banks 
to act as agents in selling fixed annuities. My conclusion is 
that current state law permits this activity if the Department 
of Commerce (department) gives its consent. 

section 32-1-362(1), MCA, provides: 

With the consent of the department, every bank 
organi3ed under the laws of the state shall have power 
tQ ang ffi£Y enga~ in any activity or business in which 
such bank could engage if it were operating as a 
national bank. The department may prescribe, amend, 
and repeal regulations affecting and controlling the 
exercise o[ the power_;;; g_r:<l_fl_t;,g~ by this section, 
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provided that, subject to subsection (2), such 
regulations and powers shall not ~ to activities 
which are expressly prohibited or 1 imi ted .Qy the 
statutes of the state. [Emphasis added.) 

A plain reading of this statute reveals that state banks are 
granted the power to engage in any activity in which national 
banks are permitted to engage, subject only to an express 
prohibition or express limitation that may be imposed by the 
Montana statutes or the department. The question becomes 
whether any Montana statute expressly prohibits or limits the 
brokering of fixed annuities.' 

It is your opinion that 
exclusively lists the 
permitted to engage. 
follows: 

section 32-1-105, MeA, exhaustively and 
acti v 1 ties in which state banks are 

Section 32-1-105, MCA, provides as 

The term "commercial bank" means any bank authorized 
by law to: 

(1) receive deposits of money; 

(2) deal in commercial paper or make loans thereon; 

(3) lend money on real or personal property; 

( 4) sell credit life and disability insurance on 
loans to its borrowers; 

(5) discount bills, notes, or other commercial 
papers; and 

(6) buy and sell securities, gold and silver bullion, 
foreign coins, or bills of exchange. 

The selling of fixed annuities is not listed in this section. 
An opinion of one of my predecessors stated: "[S]ince a bank 
is created by law for certain purposes, the extent of its powers 
is measured not by what is prohibited but by what is granted by 
law." 16 Op. Att'y. Gen. No. 191 at 197 (1935). This holding, 
indeed, follows the general rule that state banks have only 
those powers which are expressly conferred by statute or such 
as may be fairly implied from those expressly given. Washington 

'It should be noted that since the DCC and other 
authorities have held that annuities are not insurance, see 1 
J. Appelman, Insurance Law and PracticeS 74 (1981), nothing-in 
the Montana insurance statutes would directly prohibit the sale 
of fixed annuities by the employees of a bank. However, this 
opinion does not reach the question of whether the bank or its 
employees must be licensed under Title 33, chapter 17, MCA, in 
order to sell fixed annuities. 
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~!lQ~~~~ b?~_'fl Y-'- lY.sl1j,_n_g_t_(lQ l1ll_t.\lal Say.J.!!£2 ful_!!t, 598 P.2d 719 
('.'ash. 1979); Indep. ]!!E._,_ 6ill'_T_!_t_~ 2t Georgia 11_._ p__E!_I)_t:_._ of !:l2!2ki!!.Q 
I! ElD<JflCe Q_f e&_orgia, 285 S.E.2d 535 (Ga. 1982); Iowa Credit 
!l.!:! iQr:t !.§'iilll1§ 11_._ I_ ow a Qf:'Q_t;_._ of B_§nk i ll9, 2 6 8 N. 1-1. 2d 16 5 (I ow a 
1978); ;'i<"c;:ur·I tY T!:!'~.l f.. ::>_<l_V)_n_gs f:lan)<; y_. f·1ar_i_Q_rl t::_ourJty fu3_!:!.k.i_~1_g 
G'?_c- 2S3 ::;o. 2d 17 (lila. 1971) _ 

However, th•? •Jpinion was issur•d prior lo the 1973 enactment of 
section 32-1-362, !1CA, which operates as an Pxpress grant of 
those powers possesserj by national banks, to the extent such 
powers are not §,.:pxg_s<;_ly prohibit0d or limited by stat<' statute 
and if the department gives cons<>nt. This section effects a 
reversal of the gener·al rule that banks "cannot operate on the 
basis that they can proceed with a new function unless it is 
forbidden; they must show that it is within the intendment of 
their statutP--either granted by the statute in express terms 
or necessary or requisite to a granted power." Iowa Cre_Qll 
UnJ.Q[! Ie~i!IDJQ, !?Upra, 268 N.W.2d at 171. Now, so long as the 
Departmr'nt of Commerce gives its consent, state banks are 
grantect tlw f"'":r-r to crHJ,lge in any ac-tivity per·mttlect nntional 
banks_ 

It hdS l>'•nn suqqested that the list of activities in section 
32--l-·105, 11CA, according to the maxim expressio unius est 
~~~!~~~9 Qi~eriu~. does pose a limitation on permissible 
activities. Ho~ever, to follow this interpretation would be to 
render sec-tion 32 -J -362, MCA, meaningless. Under this 
interpretation, section 32-1-362, MCA, would say that all powers 
granted to national banks are given to state banks so long as 
they a1·e already enumerat~d by section 32-l-105, !1CA. lt is 
presumed that the Legislature does not pass meaningless 
legislation, and statutes relating to the same subject must be 
harmoni;,ed "'ith effect given to each. l:;rist 11_._ ~eqna, 191 Mont. 
210, 622 P.2d 1028 (1981). In construing a statute, it is 
presumed that the Legislature intended to make some change in 
existing law. l:;_ijntwe_l_l 11_._ GeJ_ger, 228 Mont. 330, 742 P.2d 468 
(1987); FQ_!~J-.<:r.11_._fo'!..l_c;:tJ, 207 Hont. 139,673 P.2d 1239 (1983). 

These principles compel the conclusion that the Legislature 
intended to place state banks on a par with national banks, in 
the absence of an ~xpress prohibition on an activity and so long 
as the Department of Commerce gives its consent with regard to 
each activity. 

THEREFORE, IT IS MY OPINION: 

Pursuant to section 32-1· 362, MCA, with the consent of the 
Department of Commerce, a stale chartered bank may directly 
market fixed annuities, provided that national banks are 
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permitted to do so and that no state statute expressly 
prohibits such activity. 

Sincerely, 

MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CARHl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CMABl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana lARMli 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
September 30, 1990. This table includes those rules adopted 
during the period October 1, 1990 through December 31, 1990 and 
any proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1990, 
this table and the table of contents of ~his issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1990 Montana Administrative Register. 

ADMINISTRATION. Department of. Title 2 

2.5.118 and other rules- Procuring Supplies and Services, p. 
1419, 1770 

2.13.102 Use of the state Telecommunication Systems, p. 397, 
928 

2.21.3712 and other rule Recruitment and Selection 
Reduction in Force, p. 1417, 1949 

2.21.3802 and other rules Probation Recruitment and 
Selection - Reduction in work Force, p. 1982 

(Public Employees' Retirement Board) 
2. 43.302 and other rules - Montana • s Retirement systems -

State Social security Program - Purchasing Service 
Credit- Post-retirement Benefit Adjustments -Return 
to Covered Employment After Retirement, p. 1999, 
994A, 1250 

(State Compensation Mutual Insurance Fund) 
I-XI Organization and Board Meetings of the State Fund -

Establishment of Premium Rates, p. 1975 

AGRICULTURE. Department of. Title 4 

I-LV Montana Agricultural Chemical Ground Water Protection 
Act, p. 1199 

4.12.1012 Grain Fee Schedule, p. 1056, 1452 

STATE AUDITOR. Title 6 

I-VII Loss Cost system in Property-casualty Lines Other 
Than Workers' Compensation, p. 1806 

I-XVI Long-term care Insurance, p. 1990 
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and other rules - Medicare Supplement Insurance 
Minimum Standards, p. 1285, 1688 

COMMERCE, Department of. Title 8 

(Board of 
8.8.2804 

(Board of 
I-V 

8.12.601 

8.12.601 

(Board of 
8.14.401 

8.14.605 

(Board of 
8.20.401 
(Board of 
8.22.304 

(Board of 
8.24.409 
(Board of 
8.28.402 

(Board of 
8.36.401 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties Boxing Contestants Phygical 
Examination - Ring - Equipment - Disciplinary Actions 
- Relationship of Managers and Boxers, p. 765, 1143 

Chiropractors) 
Applications - Minimum Requirements for Certification 
- Approval of Training Programs - Recertification -
Fees of Impairment Evaluators, p. 399, 1453 
and other rules - License Applications - Educational 
Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional conduct 
Standards - Reinstatement of Licenses - Disciplinary 
Actions - Recordation of License Definitions, 
p. 258, 995 
and other rules - Applications - Renewal Fees -
Consolidating Board Fees Into One Central Rule, 
p. 769, 1144, 1251 

cosmetologists) 
and other rules - Practice of Cosmetology - Booth 
Rentals, p. 658, 1145 
and other rule - Curriculum for Students - Fees, 
p. 1644 

Hearing Aid Dispensers) 
Traineeship Requirements and SLctndarrls, p. 771, 1698 

Horse Racing) 
and other rules - Rules of Procedure - General Rules 
- Occupational Licenses - General Conduct of Racing -
Medication Corrupt Practices and Penalties 
Trifecta Wagering, p. 1500, 1891 

Landscape Architects) 
Fee Schedule, p. 1062, 1699 

Medical Examiners) 
and other rules - Definitions - Reinstatement -
Hearings and Proceedings - Temporary Certificate -
Annual Registration and Fees - Approval of Schools -
Requirements for Licensure Application for 
Licensure Fees Supervision of Licensees 
Application for Examination - Reciprocity, p. 867, 
1700 

Optometrists) 
and other rules Meetings Examinations 
Reciprocity Practice Requirements Fees 
Continuing Education Requirements - Approved Courses 
and Examinations - Permissible Drugs for Diagnostic 
Pharmaceutical Agents Approved Drugs for 
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct Continuing Education, 
p. 1748 
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(Board of Physical Therapy Examiners) 
8. 4 2. 4 02 and other rules - Examinations - Fees, Temporary 

Licenses - Licensure by Endorsement - Exemptions -
Foreign-Trained Applicants - Lists, p. 1810 

(Board of Professional Engineers and Land surveyors) 
8. 48.902 and other rules - Statements of competency - Land 

surveyor Nonresident Practice in Montana - Avoidance 
of Improper Solicitation of Professional Employment, 
p. 773, 1701 

(Board of Private Security Patrolmen and Investigators) 
8.50.423 and other rules- Definitions- Temporary Employment 

- Applications - Examinations - Insurance - Applicant 
Fingerprint Check - Fees - Probationary Private 
Investigators Firearms Safety Tests 
Unprofessional Standards - Record Keeping - Code of 
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and Initial Procedures 
Disciplinary Action, p. 776, 1772, 1825 

(Board of Realty Regulation) 
8.58.401 and other rules - Administration, Licensing and 

8.58.412 

(Board of 
8.61.404 
(Building 
8.70.101 

Conduct of Real Estate Licensees - Registration and 
Sales of Subdivisions, p. 405, 1156 
Inactive Licenses Reactivation of Licenses 
Continuing Education, p. 467, 1339 

Social Work Examiners and Professional Counselors) 
and other rule - Fees, p. 424, 1171 

Codes Bureau) 
and other rules- Incorporation by Reference of.Codes 
and standards, p. 1756, 2041 

(Board of Passenger Tramway Safety) 
8. 72.101 and other rules - Organization of the Board of 

Passenger Tramway Safety, p. 1438, 1774 
(Financial Division) 
I-III Application Procedure for Authorization to Engage In 

the Escrow Business - Change of Ownership in Escrow 
Businesses - Examination of Escrow Business, p. 2015, 
929 

8.80.307 

8.80.401 

Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 981 
and other Rule - Credit Unions - supervisory and 
Examination Fees - Credit Unions - Limited Income 
Persons - Definitions, p. 1872 

(Board of Milk Control) 
8.86.301 Class I Price Formula and Wholesale Prices - Class 

8.86.501 
8.86.506 

III Producer Price, p. 1646 
statewide Pooling and Quota Plan, p. 1656 
and other rules - Statewide Pooling Arrangements as 
it Pertains to Producer Payments, p. 2109, 705, 931 

(Local Government Assistance Division) 
I Administration of the 1990 Federal CoiiUIIunity 

Development Block Grant (CDBG) Program, p. 682, 997 
(Board of Investments) 
I-II Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 1222, 1782 
8. 97.1302 and other rules - Seller /services Approval Procedures 

Forward commitment Fees, p. 786, 1703 
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(Board of Housing) 
8.111.101 and other rules- organization- Qualified Lending 

Institutions -Qualified Loan Servicers -Definitions 
- Officers Certification - False or Misleading 
Statements Reverse Annuity Mortgage Loan 
Provisions, p. 1306, 1783 

(Board of Science and Technology Development) 
I Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 2008 
I-XX and other rules - Loans Made by the Montana Board of 

science and Technology Development, p. 428, 1000 
(Montana Lottery Commission) 
8.127.1002 Instant Ticket Price, p. 1765, 2042 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-VI Special Education Cooperatives, p. 872, 1252 
I-XVII Special Education Due Process Matters, p. 440, 934 
10.6.101 and other rules -All School controversy Contested 

Cases Before County Superintendents of the State of 
Montana, p. 436, 933 

10.10.309 Accounting Practices and Tuition, p. 2015 
10.21.104 Guaranteed Tax Base, p. 2010 
10.23.101 and other rule- Permissive Amount- Voted Amount and 

School Levies, p. 2013 
(Board of Public Education) 
10.57.107 and other rules Emergency Authorization of 

Employment - Test for Certification, p. 875, 1547 
10.57.301 and other rule Endorsement Information 

Endorsement of computer Science Teachers, p. 2116, 
1064 

10.57.403 Class 3 Administrative Certificates, p. 1227 
10.67.101 and other rules - state Aid Distribution Schedule -

Reporting Requirements - Notice and opportunity for 
Hearing- Hearing in Contested Cases- After Hearing, 
p. 684, 1254 

(Montana Arts Council) 
10.111.701 and other rules - Cultural and Aesthetic Project 

Grant Proposals, p. 789, 1458 

FAMILY SERVICES, Department of, Title 11 

11.5.605 Access to Department Records, p. 693, 1001 
11.16.170 and other rules - Prohibition of Day Care in Adult 

Foster Homes - Licensing of Adult Foster Homes -
Department Services Provided to and Procedures for 
Adult Foster Homes, p. 2017 

I Restricting Public Access and Fishing Near Montana 
Power Company Dams- Specifically Hebgen Dam, p. 878, 
1548 

I-XII River Restoration Program, p. 795, 1461 
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and other rule - Restricting Public Access and 
Fishing Near Montana Power Company Dams - Boating 
Closures, p. 449, 1003 
Establishing A No-Wake Restriction on Tongue River 
Reservoir, p. 1918 
Establishing A No-Wake Restriction Below Canyon Ferry 
Dam, p. 983, 1460 
Water Safety Regulations, p. 452, 1002 
Manhattan Game Preserve, p. 985, 1704 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of. Title 16 

I-X 

I-XI 

I-XVI 

I-XL 

16.8.921 

16.8.1302 

16.32.308 

16.44.202 

16.45.1220 

(Petroleum 
16.47.311 

Water Quality - Procedures and Criteria Regarding 
Wastewater Treatment Works Revolving Fund, p. 799, 
879, 1468 
Handicapped Children's Services Program - Eligibility 
for the Handicapped Children's Program - Payment for 
Services - Covered Conditions - Record-Keeping -
Application Procedure - Advisory Committee - Fair 
Hearings, p. 881 1 1256 
Emergency Adoption - Underground Storage Tanks -
Licensing of underground Tank Installers - Permitting 
of Underground Tank Installations and Closures, 
p. 1549 
Underground Storage Tanks - Licensing of Underground 
Tank Installers and Inspectors Permitting of 
Underground Tank Installations and Closures and 
Repeal of Emergency Rules I - XVI, p. 1512, 1827 
and other rules - Air Quality - Definitions - Ambient 
Air Increments -Air Quality Limitations - Exclusions 
from Increment Consumption - Class I variances -
General, p. aos, sao, 1322 
and other rule - Air Quality - Open Burning of Scrap 
Creosote-Treated Railroad Ties under Appropriate 
Circumstances, Through the Use of a Permit Program 
p. 1815 
and other rule - Retention of Medical Records by 
Health care Facilities, p. 891, 1259 
and other rules - solid and Hazardous Waste - Mining 
Waste Exclusion, p. 1536 
and other rules - Emergency Amendment - Underground 
storage Tanks - Inspection of Certain Underground 
Storage Tanks, p. 1894 
Tank Release Compensation Board) 
and other rule - Definitions - Release Discovered 
After April 13, 1989 Construed, p. 1313, 1784 

HIGHWaYS, Departm~nt of. Title 18 

18.8.1101 Movement of Houses, Buildings and Other Large 
Objects, p. 578, 1260 
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INSTITUTIONS, Department of. Title 20 

20.7.1101 Conditions on Probation or Parole, p. 695, 1560 

JUSTICE. Department of. Title 23 

I-XIV Admission - Attendance - Conduct - Evaluations and 
Requirements for Graduation from the Montana Law 
Enforcement Academy, p. 809, 1261 

23.3.504 and other rule - Licensing Operators of Commercial 
Motor Vehicles, p. 1819 

23.5.102 Emergency Amendment Motor Carrier Safety 
Regulations, p. 1323 

23.5.102 Motor carrier Safety Regulations, p. 1817 
8.124.101 and other rules- Gambling, p. 2127, 828, 1172 

LABOR AND INDUSTRY, Department of. Title 24 

l Travel Expense Reimbursement, p. 816, 1564 
(Human Rights Commission) 
24.9.225 and other rules - Procedure on Finding of Lack of 

Reasonable Cause - Issuance of Right to Sue Letter 
When Requested by a Party - Effect of Issuance of 
Right to Sue Letter, p. 1065, 1561 

24. 11.4 41 and other rules - Administration of Unemployment 
Insurance, p. 1920 

24.16.9007 Amendment of Prevailing Wage Rates, p. 986, 1707 
(Workers' Compensation) 
24.29. 802 and other rules - Reduced Reporting Requirements, 

p. 1928 
24.29.1415 Impairment Rating Dispute Procedure, p. 456, 1004 

STATE LANDS, Department of, Title 26 

I Prohibiting Export of Logs Harvested From State Lands 
and Requiring Purchasers of state Timber to Enter 
Into Non-export Agreements Implementing the Forest 
Resources Conservation and Shortage Relief Act of 
1990, p. 1875 

I-III and other rules - Sale of Cabinsites and Homesites on 
State Trust Lands, p. 1660 

I-III Investigation of Complaints Regarding Effects of Hard 
Rock Blasting Operations, p. 458, 1470 

I-VII Authorizing Permitting and Requiring Reclamation of 
Hard Rock Mills and Operations that Reprocess 
Tailings and Waste Rock from Previous Operations, 
p. 267, 1008 

. I-XII and other rules - Disposal of Underground Coal Mine 
Waste - Individual Civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309, 366A, 936 
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and other rules - Revegetation of Land Disturbed by 
Coal and Uranium Mining Operations, p. 1885, 964 

LIVESTOCK. Department of. Title 32 

32.2.401 Fee Change for Recording of Brands, p. 1823 
32.18.101 Hot Iron Brands Required, p. 1315, 1950 

NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

I Reject or Modify Permit Applications for Consumptive 
Uses and to Condition Permits for Nonconsumptive Uses 
in Walker creek Basin, p. 893, 1837 

36.12.1010 and other rules- Definitions- Grant Creek and Rock 
Creek Basin Closures, p. 1542, 1896 

(Board of Water Well contractors) 
I Mandatory Training, p. 896, 1568 

PUBLIC SERVICE REGULATION. Department of, Title 38 

I Proper Accounting Treatment for Acceptable 
conservation Expenditures, p. 1931 

I-III and other rules - Motor Carrier status - Class c 
Contracts - Class C Pickups and Delivery - Contract 
and Common Carrier Distinction - Insurance - Transfer 
of Authority - Carrier Rate Increases - Vehicle 
Identification, p. 467, 1263 

38.3.706 Emergency Amendment Motor Carrier Insurance, 
p. 1786 

38.5.2202 and other rule- Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275, 698, 
1897 

REVENUE. Department of. Title 42 

I 
I-II 

I-IV 
42.5.101 
42.11.401 
42.12.205 

42.17.105 
42.19.301 

42.20.102 

42.20.420 

42.20.438 

Gasoline From Refineries, p. 1071, 1717 
Local Government Severance Tax Distribution 
Procedure, p. 1664, 2043 
Telephone License Tax, p. 1878 
and other rules - Bad Debt Collection, p. lOBO, 1712 
and other rules - Liquor Bailment, p. 1229, 1839 
and other rule - Requirements When Licensing Is 
Subject to Lien, p. 194, 1266 
Computation of Withholding Surtax, p. 2026 
Clarification of Exception to Tax Levy Limit, 
p. 1070, 1713 
Applications for Property Tax Exemptions, p. 1240, 
1714 
and other rules - Sales Assessment Ratio study, 
p. 818, 1270 
Sales Assessment Ratio study, p. 700, 1271 
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46.12.575 
46.12.590 

46.12.703 
46.12.802 

46.12.1201 

46.12.1401 

46.12.2003 

46.12.2003 
46.12.2003 
46.12.3206 

46.12.3401 

46.12.3803 
46.12.4002 

46.12.4101 

46.13.106 

46.14.402 

46.15.102 
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and other rule - Hearing Aid Services, p. 898, 1326 
Reimbursement for Home Health Services, p. 474, 1042 
and other rule - Family Planning Services, p. 1934 
and other rules - Inpatient Psychiatric Services, 
p. 1117' 1589 
Reimbursement for Outpatient Drugs, p. 906, 1481 
Prosthetic Devices, Durable Medical Equipment and 
Medical Supplies, p. 987, 1951 
and other rules - Payment Rate for Skilled Nursing 
and Intermediate Care services, p. 1107, 1598 
and other rules - Medicaid Home and community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090 
and other rule - Pharmacy Pricing Codes for Drugs 
Administered by Physicians and Nurse Specialists, 
p. 2031 
Reimbursement for Physicians Services, p. 1243, 1608 
Reimbursement for Obstetrical Services, p. 702, 1179 
and other rule Third Party Attorney Fees 
Assignment of Benefits, p. 1088, 1609 
Presumptive and Continuous Eligibility for Medicaid 
Services, p. 2037 
Medically Needy Income Levels, p. 908, 1334 
and other rules - Group Eligibility Requirements for 
Inpatient Psychiatric services, p. 1104 
Qualified Medicare Beneficiaries Eligibility for 
Medicaid, p. 910, 1336 
and other rules Low Income Energy Assistance 
Program (LIEAP), P. 1672, 1959 
Low Income Weatherization Assistance Program, 
p. 1669, 1960 
Refugee Cash Assistance, p. 1766, 1961 
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