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The Montana Administrative Register (MAR), a tw ce-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing 
and where written comments may be submitted. The rule 
section indicates that the proposed rule action is adopted 
and lists any changes made since the proposed stage. The 
interpretation section contains the attorney general's 
opinions and state declaratory rulings. Special notices and 
tables are inserted at the back of each register. 
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BEFORE THE STAT! AUDITOR 
AND COMMISSIODR OF INSURANCE 

OF THE STATE OF MONTANA 

ln the matter of the proposed 
adoption of rules pertaining to 
medicar~ supplement insurance 
minimum standards and proposed 
amendment of ARM 6.6.505 through 
ARM 6.6.511 and ARM 6.6.513 

TO: All Interested Persons. 

AMENDED NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION OF RULES AND 
AMENDMENT OF ARM 6.6.505 
THROUGH ARM 6.6.511 and 
ARM 6.6.513 

1. On September 6, 1989, at 9:00a.m., a public hearing 
was scheduled to be held in Room 260 of the Mitchell Building, 
111 Sanders, Helena, Montana, to consider the proposed 
adoption of rules pertaining to medicare supplement insurance 
minimum standards and the proposed amendment of ARM 6. 6. 505 
through ARM 6.6.511 and ARM 6.6.513. The public hearing will 
not be held at that time because of untimely notification to 
interested persons. Therefore, a public hearing will be held 
on October 6, 1989, at 9:00 a.m •• in Room 260 of the Mitchell 
Building, 111 Sanders, Helena, Montana. · 

2. The proposed amendments to ARM 6. 6. 505 through ARM 
6.6.511 and ARM 6.6.513 carry out changes in the federal 
Medicare Catastrophic Coverage Act of 1988 with respect to 
medicare supplement insurance. The new proposed rules set 
minimum standards for such insurance and implement the 
National Association of Insurance Commissioners' model 
regulation governing minimum standards for medicare supplement 
insurance. 

3. The text of the proposed adoption or amendment is 
published at pages 1039-1061 and pages 1230-1253 of the 
Montana Administrative Register, Issues No. 15 and 16. 

4. Interested persons may present oral or written 
comments at the hearing. Written comments may also be 
submitted to David Barnhill, P.O. Box 4009, Helena, Montana, 
no later than October 16, 1989. 

5. David Barnhill will preside over the hearing. 
6. The authority of the State Auditor to adopt or amend 

the above is based on 33-l-313, MCA, and the rules implement 
sections 33-15-303 and 33-22-901 through 33-22-924, MCA. 

Certified to the Secretary of State this 5th day of September, 
1989. 

MAR Notice No. 6-28 17-9!14/89 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE STATE BANKING BOARD 

In the matter of the propOsed 
adoption of a new rule 
pertaining to application pro
cedures for merger of 
affiliated banks 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
TilE PROPOSED ADOPTION OF NEW 
RULE I. APPLICATION PRO
CEDURE FOR APPROVAL TO MERGE 
AFFILIATED BANKS 

1. On October 20 at 9:00, a.m., a public hearing will 
be held in the downstairs conference room of the Department 
of Commerce building, 1424 - 9th Avenue, Helena, Montana, to 
consider the proposed adoption of the above-stated rule. 

2. The proposed new rule will read as follows: 

"I. APPLICATION PROCEDURE FOR APPROVAL TO MERGE 
AFFILIATED BANKS Cll Under authority granted by 32-1-203, 
MCA, the state banking board adopts the following rules for 
the consolidation or merger into one bank of any two or more 
affiliated banks doing business in this state. 

C21 Applicant banks shall publish notice of intent 
to merge or consolidate. This notice shall be published in 
a newspaper of general circulation in the community or 
communities where the banking offices of all the merging 
banks are located, or, if there is no such newspaper in 
the community, then in the newspaper of general circulation 
published nearest thereto. Publication shall be made at least 
once each week on the same day for five consecutive weeks, 
and, when published in a daily newspaper, one additional 
publication shall be made on the thirtieth day from the date 
of the first publication. The application shall be mailed or 
delivered to the department of commerce not more than thirty 
(301 days subsequent to the first publication of notice. 

CJ) The application shall contain the following 
information: 

Cal The exact corporate name and address of each bank 
participating in the merger or consolidation, and the proposed 
names of the resultant bank. • 

(b) The name and address of, and the dates of 
publication in, the newspapers in which the required notice is 
published. 

(c) The resolution or an authentic copy of the 
resolution, authorizing the merger adopted by a majority of 
the board of directors and ratified by the consent in writing 
of the shareholders of each bank owning at least two-thirds of 
its capital stock outstanding. 

Cdl A year-end financial statement for each 
participating bank and/or a consolidated statement for 
multi-bank holding company. 

17-9/14/89 MAR Notice No. 8-87-4 
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lel A pro-forma financial statement showing projected 
assets and liabilities, and first year earnings for the 
consolidated organization. 

(fl For the resultant bank, a list of the names of 
the directors and principal executive officers, their ages, 
titles, salaries and shares owned in the participating 
institutions and the resultant bank, including a brief resume 
of the educational background, banking experience and other 
qualifications of each and explanation of the extent of common 
ownership, direct or indirect, or common management of the 
participating institution and the length of time such common 
ownership or management has existed. 

lgl A specification and explanation of any new services 
that would be offered as a result of the proposed merger 
that individual participants presently do not offer, and any 
existing services that will be discontinued as a result of the 
merger. 

lhl If national banks are parties to the merger, the 
following information will be required for each national bank: 

lil Year-end call reports for three previous years 
plus the previous quarter. 

(iil Year-end financial statements. 
liiil Director's audit reports, if available. 
livl Office of the comptroller of the currency 

administrative orders under which the bank might be operating. 
141 An application fee of two thousand dollars 1$2,0001 

plus two hundred 1$2001 for each bank involved in the 
merger shall be paid to the state of Montana at the time of 
application and thereafter shall not be refunded in whole or 
in part. 

15) If an application is incomplete in any respect or if 
additional information is required, the applicants will be so 
notified by the department and allowed up to thirty 1301 days 
in which to perfect the application or provide additional 
information. An extension of this thirty 1301 day period may 
be obtained from the department upon a showing of good cause 
therefore. For good cause, the state banking board may delay 
processing or extend the comment period. Processing will be 
completed no earlier than the 15th day nor generally not later 
than the 45th day following the date of the last required 
publication of notice, 

161 The board will consider all comments received 
relevant to the application and may take final action by a 
duly-noticed telephone conference call with a quorum of the 
board participating. 

17) The application shall be in letter form addressed 
to the State Banking Board, c/o Commissioner of Financial 
Institutions, Department of commerce, 1520 East Sixth Avenue, 
Lee Metcalf Building, Room 50, Helena, Montana 59620-0542. 

(8) This rule will be effective January 1, 1990." 
Auth: Sec, 32-1-203, MCA; IMP, Sec. 32-1-371, MCA 

BEASON: This rule is being proposed to implement House Bill 
151 which is Chapter 322, Laws of 1989. 

MAR Notice No. 8-87-4 17-9/14/89 
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3. Interested persons may submit their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
the State Banking Board, Department of Commerce, 1520 East 
Sixth Avenue, Lee Metcalf Building, Room 50, Helena, Montana 
59620-0542, no later than October 12, 1989. 

4. Geoffrey L. Brazier, of Helena, has been designated 
to preside over and conduct the hearing, 

Certified to the Secretary of State, September 5, 1989. 

17-9/14/89 MAR Notice No. 8-87-4 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the ) 
amendment of Rules 11.5.1002 ) 
and 11.14. 105 pertaining to ) 
day care rate payments and ) 
parental access to day care ) 
facilities ) 

TO: All Interested Persons 

) 
) 
) 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 
11.5.1002 AND 11.14.105 
PERTAINING TO DAY CARE 
RATES PAYMENTS AND 
PARENTAL ACCESS TO DAY 
CARE FACILITIES. NO 
PUBLIC HEARING 
CONTEMPLATED 

1. On October 14, 1989, the Department of Family services 
proposes to amend Rules 11.15.1002 and 11.14.105 which pertain 
to day care rate payments and parental access to day care 
facilities. 

2. The rules as proposed to be amended provide as 
follows: 

11.5.1002 PAY CARE MTES (1) Full day care services .L!!..ix 
or more hours per dayl are paid at a rate of $8.&&-50 CS9.5Q 
~per day per child in care in day care homes. The maximum 
rate for group day care homes is $6T59 9.QO C$10.00 FY'9ll per 
child per day of care. The maximum rate for centers is $9.&9 2Q 
CS10.5Q FY'9ll per child per day of care. These rate increases 
shall be paid beginning July 1, 1985i. 

(2) Part-time care Cless than six hours per dayl is paid 
at a rate of ~2a¢CS1.05 FY'9ll per hour per child in day care 
homes, 95$ $1,00 C$1.10 FY'91l per hour per child in group day 
care homes, and $1.0&5 ($1,15 FY 1 91l per hour per child in all 
centers up to a maximum of a full day or night care rate. 

(3) Extra meals are paid at a rate of ~ ~ per child 
per meal, upon the written approval of the department. 

(4) Special child or exceptional child day care is paid 
at a rate determined by the day care facility, parent of the 
child, and the social worker up to a maximum of $11.&9 ~ 
C$12.50 FY'91l per day or per night care; and upon approval 
by the department. Part-time care may be provided at a rate 
of up to a maximum of $1.~ 3Q ($1.40 FY'91l per hour per child, 
up to a maximum of a full day or night care special rate of 
$11.&9 50 C$12,50 FY'91l and subject to the same requirements as 
applied to the daily rate. 

Subsections (5) and (6) remain the same. 

AUTH: 
IMP: 

Sec. 53-4-111 and 53-4-503, MCA 
Sec. 53-4-514, MCA 

MAR Notice No. 11-20 17-9/14/89 
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11.14.105 DAY CARE fACILITIES. REGISTRATION AND LICENSING 
PROCEDURES Subsections (1) through (7) remain the same. 

CBl The license or registrant shall allow custodial and 
non-custodial parental access to the facility at any time during 
which child day care services are provided. barring any court 
order preventing parent-child contact. 

Subsections (8), (9) and (10) are renumbered to (9), (10) 
and (11) and otherwise remain the same. 

AUTH: Sec. 53-4-503 1 MCA 
IMP: Sec. 53-4-504 and 53-4-508, MCA 

3. Rationale: 

The 1989 Montana Legislative session passed HB 100 increasing 
the amount appropriated to the Department of Family Services' 
budget for day care payments, The proposed amendment to Rule 
11.5.1002 ARM, reflects the increase of rate payments and makes 
the Department's payments to day care facilities more 
commensurate with current rates, 

Rule 11.14.105 ARM, is being amended to conform to federal iaw 
[45 CFR 255.4 (c) (1)], which states that all day care facilities 
shall allow custodial and non-custodial parental access to the 
facility, Nonconformity would endanger the Department's federal 
funding with respect to day care facility payments. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Office.of Legal Affairs, Department of Family Services, 48 North 
Last chance Gulch, P.o. Box 8005, Helena, Montana 59604, no 
later than october 12, 1989. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a public hearing and submit this request, along with any 
written comments he has, to the Office of Legal Affairs, 
Department of Family Services, P.O. Box 8005, Helena, Montana 
59604, no later than October 12, 1989. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either lOt or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action from the Administrative Code committee of the 
legislature: from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 

17-9/14/89 MAR Notice No. 11-20 
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affected has been determined to be 115 persons based on 1,125 
day care facilities licensed by the Department of Family 
Services. 

Director, Department of Family Services 

Certified to the secretary of state ____ ,_·, __ ._'\~·---·--'~·/ _______ , 1989. 

MAR Notice No. 11-20 17-9/14/89 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 16.45.101 and 
16.45.102 and the adoption of new 
rules I through LXIII relating to 
underground storage tanks and 
reimbursement for petroleum 
storage tank release clean ups 

To: All Interested Persons 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF 
EXTENSION OF 

COMMENT PERIOD 

(Underground storage Tanks) 

1. On August 17, 1989 The Department of Health and En
vironmental Sciences published a notice of public hearing on 
the proposed repeal of ARM 16.45.101 and 16.45.102 and the 
adoption of sixty-three new rules relating to underground stor
age tanks and reimbursement for petroleum storage tank release 
cleanups, at page 1075 of the 1989 Montana Administrative Reg
ister, Issue No. 15, as MAR Notice No. 16-2-349. 

2. The notice of proposed rulemaking referred to in 
paragraph number 1 provided that public comments to the record 
would be received through September 15, 1989 and that rules 
repealed and adopted by the Department would become effective 
october 1, 1989. 

3. Because of requests received from persons who wish to 
submit comments for the public record on the proposed repeal 
and adoption of rules, the Department has determined to extend 
the public comment period through October 10, 1989 and that 
rules repealed and adopted by the Department would become ef
fective October 26, 1989. 

4. Written data, views or arguments may therefore be 
submitted to Robert L. Solomon, Department of Health and En
vironmental Sciences, Cogswell Building, Capitol Station, Hel
ena, Montana 59620, no later than October 10, 1989. 

certified to the Secretary of State September 5, 1989 

17-9/14/89 MAR Notice No. 16-2-351 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the Matter of the Adop
tion of Rules I through 
VII,·pertaining to dispos
al of underground coal 
mine waste, Rules VIII 
through XI pertaining to ) 
individual civil penalties,) 
and Rule XII, pertaining ) 
to restrictions on ) 
financial interests of ) 
multiple interest advisory ) 
boards1 and amendment of ) 
ARM 26.4.301, 26.4.303, ) 
26.4.304, 26.4.305, ) 
26.4.313, 26.4.321, ) 
26.4.324, 26.4.325, ) 
26.4.404, 26.4.405, ) 
26.4.501, 26.4.522, ) 
26.4.624, 26.4.639, ) 
26.4.711, 26.4.721, ) 
26.4.805, 26.4.836, ) 
26.4.837, 26.4.1129, and ) 
26.4.1221. ) 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON ADOPTION 

AND AMENDMENT OF 
STRIP AND UNDERGROUND 

COAL AND URANIUM 
MINING AND RECLAMATION 

RULES 

1. On October 5, 1989, at 7:00p.m., a public hearing 
will be held in the Lewis and Clark room, Student Union 
Building, Eastern Montana College, Billings, Montana, to 
consider the amendment of 26.4.301, 26.4.303, 26.4.304, 
26.4.305, 26.4.313, 26.4.321, 26.4.324, 26.4.325, 26.4.404, 
26.4.405, 26.4.501, 26.4.522, 26.4.624, 26.4.639, 26.4.711, 
26.4.721, 26.4.805, 26.4.836, 26.4.837, 26.4.1129, and 
26.4.1221 and adoption of New Rules I through XII. 

2. The proposed new rules do not replace or modify any 
rule currently found in the Administrative Rules of Montana. 

3. The proposed new rules provide as follows: 

RULE I PLACEMENT AND DISPOSAL OF UNDERGROUND DEVELOPMENT 
WASTE: SPECIAL APPLICATION RE~UIREMENTS (1) Each appli
cation must contain, where appl cable, a narrative and appro
priate maps and cross-sections prepared to meet the standards 
of ARM 26.4.305, describing the proposed disposal methods and 
sites for placing underground development waste in accordance 
with Rule III. 

(2) Each plan must describe the geotechnical investi
gation, design, construction, operation, maintenance, and 
removal, if appropriate, of the site or structure and be 

MAR Notice No. 26-2-54 17-9/14/89 
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prepared in accordance with ARM 26.4.320. (~: 82-4-204, 
205, and 231, MCA; ~~ 82-4-222, MCA.) 

RULE II PLACEMENT AND DISPOSAL OF COAL PROCESSING WASTE: 
SPECIAL APPLICATION REQUIREMENTS (1) Each application must 
contain, where applicable, a narrative explaining the con
struction, modification, use, maintenance, removal, and 
reclamation of coal processing waste removal, handling, 
storage, transportation and disposal sites and structures in 
the permit area in accordance with Rule VII, including appro
priate maps that meet the requirements of ARM 26.4. 305 and 
describing the location of each source of waste, waste 
storage area, and waste disposal structure. 

(2) Each application must contain a general plan and 
detailed design plan for each coal processing waste disposal 
area and structure proposed within the permit area. 

(a) Each general plan must: 
(i) be prepared by, or under 

certified by a qualified registered 
experienced in the construction of 
embankments; 

the direction of and 
professional engineer 
earth and rock fill 

(ii) contain a description, a map prepared according to 
ARM 26.4.305, and appropriate cross sections of the structure 
and its location; 

(iii) contain preliminary hydrologic and geologic infor
mation required to assess the hydrologic impact of the 
structure; 

(iv) contain a survey describing the potential effect on 
the structure from subsidence of the subsurface strata 
resulting from past or future underground mining activities; 
and 

(v) contain a certification statement that includes a 
schel;l.ule setting forth the dates that any detailed design 
plan for structures that are not submitted with the general 
plan will be submitted to the department. The department 
must have approved, in writing, the detailed design plan for 
a structure before construction of the structure begins. 

(b) Each detailed design plan for a structure must: 
(i) be prepared by, or under the direction of, and 

certified by a qualified registered professional engineer 
experienced in the construction of earth and rock embankments 
with assistance from experts in related fields such as 
geology, land surveying, and landscape architecture; 

Iii) describe the operation and maintenance requirements 
for each structure; 

(iii) describe the timetable and plans to remove each 
structure, if appropriate; and 

(iv) include geotechnical investigations and design and 
construction specifications for the structure. (AUTH: 82-4-
204, 205, and 231, MCA; IMP: 82-4-222, MCA.) ----

RULE III DISPOSAL OF UNDERGROUND DEVELOPMENT WASTE: 
GENERAL REQUIREMENTS (1) To the extent that underground 
development waste is not proposed for backstowing, it must be 

17-9/14/89 MAR Notice No. 26-2-54 
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demonstrated, to the satisfaction of the department, that 
valid physical, economic, safety, environmental or other 
reasons exist for not doing so. Underground development 
waste to be returned to underground mine workings must be 
disposed in accordance with a program approved by the 
department. 

(2) Underground development waste tnaterials from activ
ities located outside the permit area may be disposed of in 
the permit area only with approval of the department. 
Approval must be based upon a showing that disposal will be 
in accordance with this rule and all applicable rules. 

(3) Underground development waste must be hauled or 
conveyed to and placed in designated disposal areas within a 
permit area. The waste must be placed in a controlled manner 
to ensure: 

(a) that the leachate and surface runoff will be in 
compliance with ARM 26.4.631 and 26.4.633; 

(b) stability and prevention of mass movement during 
and after construction; 

(c) that reclamation and revegetation of the disposal 
area pursuant to subchapters 5 through 8, except, in the case 
of waste disposal structures, those provisions of subchapter 
5 related to approximate original contour, will be achieved; 

(d) that a public hazard will not be created: and 
(e) that combustion will not occur. 
(4) Each waste disposal structure must be designed 

using current prudent design standards, certified by a 
registered professional engineer, and approved by the 
department. Coal waste refuse structures must meet the 
requirements of 30 C.F.R. 77.214 and 77.215. 

(5) All vegetation and other organic materials must be 
removed from the disposal area and the soil must be removed, 
segregated, and stored or replaced pursuant to ARM 26.4.701 
through 26.4. 703. If approved by the department, organic 
material may be used as mulch or may be included in the soil 
to control erosion, promote growth of vegetation, or increase 
moisture retention of the soil. 

(6) Slope protection must be provided to minimize sur
face erosion at the site. Diversions necessary to control 
erosion, prevent water infiltration, and ensure stability 
must be installed. Diversion design must conform with the 
requirements of ARM 26.4.635 through 26.4.637. All disturbed 
areas, including diversion ditches that are not riprapped, 
must be vegetated upon completion of construction. 

(7) Except for head-of-hollow and valley fills, 
disposal structures must be located on the most moderately 
sloping ,md naturally stable areas available, exco=pt that the 
department may approve disposal in another area upon finding 
that disposal in that area would be more environmentally 
protective. Materials suitable for disposal must be placed 
upon or above a natural terrace, bench, or berm, if such 
placement provides additional stability and prevents mass 
movement. 

MAR Notice No. 26-2-54 17-9/14/89 
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(8) The waste must be hauled or conveyed and placed in 
horizontal lifts of not greater than 4 feet in thickness in a 
controlled manner, concurrently compacted as necessary to 
ensure mass stability and prevent mass movement, covered, and 
graded to allow surface and subsurface drainage to be compat
ible with the natural surroundings and ensure a long-term 
static safety factor of 1.5. 

(9) The final configuration of a structure must be 
sui table for post-mining land uses approved in accordance 
with ARM 26.4.762, except that no depressions or impoundments 
may be placed on the completed structure. 

(10) The final configuration of the structure must be 
designed to minimize erosion. Terraces may be utilized to 
control erosion and enhance stability if approved by the 
department. The outslope of the fill must not exceed lv:Jh, 
unless otherwise approved in writing by the department, but 
in no case may the outslope exceed 1v:2h. 

(11) Where the natural slope in the disposal area 
exceeds lv:Jh, or such lesser slope as may be designated by 
the department based on local conditions, key-way cuts 
(excavations to stabilized bedrock) or rock toe buttresses 
must be constructed to stabilize the fill. Where the toe of 
the underground development waste rests on a downslope, 
stability analyses must be performed in accordance with ARM 
26.4.320 to determine the size of the rock toe buttresses.and 
keyway cuts. 

(12) If the disposal area contains springs, natural or 
manmade watercourses, or wet-weather seeps, an underdrain 
system consisting of durable rock must be constructed from 
the wet areas in a manner that prevents infiltration of the 
water into the underground development waste material. 

(13) The underdrain system for a structure must be con
structed in accordance with the following: 

·(a) Underdrains must consist of non-degradable, non
acid and non-toxic-forming rock such as natural sand and 
gravel, sandstone, limestone, or other durable rock that will 
not slake in water and will be free of coal, clay or other 
nondurable material. 

(b) A system of underdrains must: 
(i) be installed along the natural drainage system; 
Iii) extend from the toe to the head of the fill; and 
(iiil contain lateral drains to each area of potential 

drainage or seepage. 
(c) A filter system·to insure the proper functioning of 

the rock underdrain system must be designed and constructed 
using standard geotechnical engineering methods. 

(d) In constructing the underdrains, no more than 10 
percent of the rock may be less than 12 inches in size and no 
single rock may be larger than 25 percent of the width of the 
drain. The minimum size of the main underdrain must meet the 
following specifications: 
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Minimum size Total amount of 
fill material 

Predominant type of 
fill material of drain, in feet 

Less 

More 

than 1,000,000 
Width Height 

yd 3 •••••• , , •••••• Sandstone •.........•.• 10 
yd 3 ., •••••••••••• Shale ••••.....••.••••• 16 
than 1,000,000 

4 
8 

8 yd 3 •••••••••••••• Sandstone •.••• , •...... 16 
yd 3 •••••••••••••• Shale •••••.....•••.••• 16 16 

(14) An alternative subdrainage system may be utilized 
after approval by the department upon a thorough analytical 
demonstration that such an alternative will ensure the appli
cable static safety factor, stability of the fill, and pro
tection of the surface and groundwater in accordance with 
applicable rules. 

(15) Drainage must not be directed over the outslope of 
the fill. 

(16) Surface water runoff from the area above a struc
ture must be diverted away from the structure and into 
stabilized diversion channels designed to pass safely the 
runoff from a 100-year, 24-hour precipitation event or larger 
event specified by the department. Surface runoff from the 
structure surface must be diverted to stabilized channels off 
the fill that will safely pass the runoff from a 100-year, 
24-hour precipitation event, Diversion design must comply 
with the requirements of ARM 26.4.637. 

(17) The foundation and abutments of a structure must be 
stable under all conditions of construction and operation. 
Sufficient foundation investigation and laboratory testing of 
foundation materials must be performed in order to determine 
the design requirements for stability of the foundation. 
Analyses of foundation conditions must include the effect of 
underground mine workings, if any, upon the stability of the 
structure. 

(18) (a) A qualified registered professional engineer, 
or other qualified professional specialist under the direc
tion of the professional engineer, shall inspect each struc
ture during construction. The professional engineer or 
specialist must be experienced in the construction of earth 
and waste structures. 

(b) The inspections must be made at least quarterly 
throughout construction and during critical construction 
periods. Critical construction periods include, at a 
minimum: 

( i) foundation 
organic material and 

(ii) placement 
systems; 

preparation including the removal of all 
soil; 
of underdrains and protective filter 

(iii) installation of final surface drainage systems; 
and 

(iv) the final grading and revegetation of the site. 
(c) Regular inspections by the engineer or specialist 

must also be conducted during placement and compaction of 
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underground development waste. More frequent inspections 
must be conducted if a danger of harm exists to the public 
health and safety or the environment. Inspections must 
continue until the refuse structure has been finally graded 
and revegetated or until a later time as required by the 
department. 

(d) The qualified registered professional engineer 
shall provide a certified report to the department promptly 
after each inspection that the structure has been constructed 
and maintained as designed and in accordance with the 
approved plan and this sub-chapter. The report must include 
appearances of instability, structural weakness, and other 
hazardous conditions. 

(e) The certified report on the drainage system and 
protective filters must include color photographs taken 
during and after construction, but before underdrains are 
covered with underground development waste. If the under
drain system is constructed in phases, each phase must be 
certified separately. The photographs accompanying each 
certifit•d report must be taken in adequate size and number 
with enough terrain or other physical features of the site 
shown to provide a relative scale to the photographs and to 
specifically and clearly identify the site. 

(f) A copy of each inspection report must be retained 
at or near the minesite. . 

(19) If any inspection discloses that a potential hazard 
exists, the department must be informed promptly of the find
ing and of the emergency procedures formulated for public 
protection and remedial action. If adequate procedures can
not be formulated or implemented, the department must be 
notified immediately. The department shall then notify the 
appropriate emergency agencies that other emergency proced
ures are required to protect the public. The department 
shal'l also notify adjacent landowners, residences, and 
businesses as appropriate, of the potential hazard and of the 
actions being taken. (AUTH: 82-4-204, 205, and 231 (10) (h), 
MCA; IMP: 82-4-227, 231,~, and 233, MCA,) 

RULE IV DISPOSAL OF UNDERGROUND DEVELOPMENT WASTE: 
VALLEY FILL (1) Disposal of underground development waste 
~n valley fills must meet all the requirements of Rule III, 
and the following additional requirements of this rule, 

(2) The fill must be designed to attain a long-term 
static safety factor of 1.5 and the design must be based upon 
data obtained from subsurface exploration, geotechnical 
testing, foundation design, and accepted engineering 
analyses. 

(3) Underground development waste must be hauled or 
conveyed and placed in a controlled manner and concurrently 
compacted as specified by the department, in lifts no greater 
than 4 feet, or less if required by the department, to: 

(a) achieve densities designed to ensure mass stabil-
ity; 

(b) prevent mass movement; 

17-9/14/89 MAR Notice No. 26-2-54 



-1315-

(c) avoid contamination of the rock underdrain; and 
(d) prevent formation of voids. 
(4) The top of the fill must be graded no steeper than 

lv:5h, unless otherwise approved in writing by the depart
ment. 

(5) To control surface runoff, each terrace bench must 
be graded to a slope of lv:20h toward the fill, A ditch must 
be constructed on the inside of each terrace to intercept 
runoff and divert it toward the channels specified in (16) of 
Rule III. (AUTH: 82-4-204, 205, and 23l(l0)(h), MCA; IMP: 
82-4-227, 231;-232, and 233, MCA.) 

RULE V DISPOSAL OF UNDERGROUND DEVELOPMENT WASTE: HEAD 
OF HOLLOW FILL (1) Disposal of underground development 
waste 1n a head-of-hollow fill must meet all the requirements 
of Rules III and IV, except that a rock-core chimney drain 
may be utili~ed instead of the subdrain and surface diversion 
system if the fill is not located in an area containing an 
intermittent or perennial stream. 

(2) The alternative rock-core chimney drain system 
incorporated into head-of-hollow fills must be designed and 
constructed as follows: 

(a) The fill must have, along the vertical projection 
of the main buried stream channel or fill a vertical core of 
durable rock at least 16 feet wide, or such greater width as 
the department may require, which must extend from the toe of 
the fill to the head of the fill, and from the base of the 
fill to the surface of the fill. A system of lateral rock 
underdrains must connect this rock core to each area of 
potential drainage or seepage in the disposal area. Rock 
used in the rock core and underdrains must meet the require
ments of Rule III(l3). 

(b) A filter system to ensure the proper functioning of 
the rock core must be designed and constructed using standard 
geotechnical engineering methods. 

(c) The grading must drain surface water from the out
slope of the fill toward the rock core. The maximum slope 
of the top of the fill must be lv:5h, unless otherwise 
approved in writing by the department. A drainage sump may 
be maintained at the head of the fill during and after 
construction, to intercept surface runoff and discharge 
runoff through or over the rock drain, if stability of the 
fill is not impaired. In no case may this sump have a 
potential for impounding more than 10,000 cubic feet of 
water. Terraces on a fill must be graded with a 3 to 5 
percent slope toward the fill and a 1 percent slope toward 
the rock core. 

(3) The drainage control system for the head-of-hollow 
fill must be capable of passing safely the runoff from a 100-
year, 24-hour precipitation event, or larger event specified 
by the department. lAUTH: 82-4-204, 205, and 231 (10) (h) , 
MCA; IMP: 82-4-227, 231;-2)2, and 233, MCA.) 
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RULE VI DISPOSAL OF UNDERGROUND DEVELOPMENT WASTE: 
DURABLE ROCK FILLS (1) (a) The department may approve 
disposal of underground development waste in a durable rock 
fill on a site-specific basis, provided the method of con
struction is certified by a registered professional engineer 
experienced in the design of earth and rockfill embankments 
and provided the requirements of Rule III and this rule are 
met. Underground development waste is eligible for disposal 
in durable rock fills if it is rock material consisting of at 
least 80 percent by volume of sandstone, limestone, or other 
rocks that do not slake in water. Resistance of the waste 
to slaking must be determined by using the slake index and 
slake durability tests in accordance with guidelines and 
criteria established by the department. Underground develop
ment waste must be transported and placed in a specified and 
controlled manner that will ensure stability of the fill. 

(b) The method of waste placement must be designed to 
ensure mass stability and prevent mass movement. 

(c) Loads of noncemented clay shale and/or clay under
ground development waste in the fill must be mixed with hard 
rock underground development waste in a controlled manner to 
limit on a ·unit basis concentrations of noncemented clay 
shale and clay in the fill. These noncemented materials must 
comprise no more than 20 percent of the fill volume as deter
mined by tests performed by a registered professional 
&ngineer and approved by the department, 

· (2) (a) Stability analyses must be made by a qualified 
registered professional engineer in accordance with Rule I. 

(b) Parameters used in the stability analyses must be 
based on adequate field reconnaissance, subsurface investi
gations, including borings, and laboratory tests. 

(c) The durable rock fill must be designed with the 
following factors of safety: 

Case Design Condition 

I 
II 

End of construction 
Earthquake 

Minimum Factor 
Of Safety 

1.5 
1.1 

(3) (a) The design of the durable rock fill constructed 
as a head-of-hollow or valley fill must include an internal 
drainage system that will ensure continued free drainage of 
anticipated seepage from precipitation and from springs or 
wet weather seeps, 

(b) Anticipated discharge from springs and seeps must 
be based on records and/or field investigations to determine 
seasonal variation. The design of the internal drainage 
system must be based on the maximum anticipated discharge. 

(c) All granular material used for the drainage system 
must be free of clay and consist of durable particles such as 
natural sands and gravels, sandstone, limestone, or other 
durable rock that do not slake in water, 

(d) The internal drain system must be protected by a 
properly designed filter system. 
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(4) Surface water runoff from the areas adjacent to and 
above the fill must not be allowed to flow into the fill and 
must be diverted into stabilized channels that are designed 
to pass safely the runoff from a 100-year, 24-hour precipita
tion event, Diversion design must comply with the require
ments of ARM 26.4.637. 

(5) The top surface of the completed fill must be 
graded such that the final slope after settlement will be no 
steeper than lv:5h, unless otherwise approved in writing by 
the qepartment, toward properly designed drainage channels 
constructed in undisturbed ground along the periphery of the 
fill. Surface runoff from the top of the fill must not be 
allowed to flow over the outslope of the fill. 

(6) Surface runoff from the outslope of the fill must 
be diverted off the fill to properly designed channels that 
will pass safely a 100-year, 24-hour precipitation event. 
Diversion design must comply with the requirements of ARM 
26.4.637. 

(7) Terraces must be constructed on the outslope if 
necessary for control of erosion. Terraces must meet the 
following requirements: 

(a) The slope of the outslope between terrace benches 
must not exceed lv:3h, unless otherwise approved in writing 
by the department. 

(b) To control surface runoff, each terrace bench must 
be graded to a slope of lv:20h toward the fill. 

(cl A ditch must be constructed on the inside of each 
terrace to intercept runoff and divert it toward the channels 
specified in ( 6) of this rule. (AUTH: 82-4-204 1 205, and 
231(10) (h) 1 MCA; IMP: 82-4-227, 231, 232 1 and 233, MCA.) 

RULE VII DISPOSAL OF COAL PROCESSING WASTE (1) To the 
extent that coal process1ng waste is not proposed for back
stowing, it must be demonstrated to the satisfaction of the 
department that valid physical, economic, safety, environmen
tal or other reasons exist for not doing so. Coal processing 
waste to be returned to underground mine works must be dis
posed of in accordance with a program approved by the depart
ment. 

(2) All coal processing waste that is not backstowed 
must be hauled or conveyed and placed in new and existing 
disposal areas approved by the department. These areas must 
be within a permit area. 

(3) Coal processing waste may be disposed of in head
of-hollow or valley fill configurations, including in an 
underground development waste fill, if the total drainage 
area above the disposal area is less than one square mile and 
the processing waste is: 

(a) placed in accordance with (6} through (10) of this 
rule; 

(b) demonstrated to be non-toxic, non-acid-forming, and 
otherwise nondeleterious or disposed of in accordance with 
ARM 26,4.505; and 
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(c) demonstrated to be consistent with the design 
stability of the fill. 

(4) Coal processing waste materials from activities 
located outside a permit area, such as those activities at 
other mines or abandoned mine waste piles, may not be 
disposed of in the permit area unless it can be demonstrated 
that: 

(a) disposal will be conducted in accordance with ARM 
26.4.510; and 

(b) there will be no instability of the disposal area 
or the fill. 

(5) (a) All coal processing waste disposal areas must 
be inspected, on behalf of the operator, by a qualified and 
registered professional engineer, in accordance with Rule 
III(lB) and the additional requirements of this section. 

(b) Inspection must occur at least quarterly, beginning 
within 7 days after the preparation of the disposal area 
begins. The department may require more frequent inspection 
based upon an evaluation of the potential danger to the 
health or safety of the public and the potential harm to 
lund, air and water resources. Inspections may terminate 
when the coal processing waste has been graded and has'been 
covered in accordance with ( 9) of this rule, and soil has 
been distributed in accordance with ARM 26.4.702, or at such 
a later time as the department may require. 

(c) Inspections must include such observations and 
tests as may be necessary to evaluate the potential hazards 
to human life and property, to ensure that all organic mater
ial and soil have been removed and that proper construction 
and· maintenance are occurring in accordance with the plan 
submitted under Rule II and approved by the department. 

(d) The inspector shall consider steepness of slopes, 
seepage, and other visible factors which could indicate 
potential failure, and the results of failure with respect to 
the threat to human life and property. 

(6) Coal processing waste disposal areas and structures 
must be designed, constructed, and reclaimed in compliance 
with Rule III and the requirements of this rule. In addi
tion, if disposal in valley or head-of.-hollow fill is 
proposed, the relevant requirements of Rules IV and V apply. 

(7) A properly designed subdrainage system must be 
installed. Each system must: 

(a) freely drain all water discharged beneath the fill; 
(b) be protected by an adequate filter; 
(c) be covered so as to protect against the entrance of 

surface water or leachate from the coal processing waste; and 
(d) meet the requirements of Rule III(l3). 
(B) (a) During construction or modification of all coal 

processing waste structures, coal processing waste must be: 
(i) spread in layers no more than 24 inches in 

thickness; and 
( ii) compacted to attain 90 percent of the maximum dry 

density to prevent spontaneous combustion and to provide the 
strength required for stability of the coal processing waste. 
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Dry densities must be determined in accordance with the 
American Association of State Highway and Transportation 
Officials (AASRTO) Sp~cifications T99-74 (Twelfth Edition) 
(July 1978) or an equivalent method AASHTO T99-74 is hereby 
incorporated by reference as it exists on the date of 
adoption of this rule. This publication is on file and 
available for inspection at the Helena and Billings offices 
of the department. 

(b) Variations may be allowed in the requirements of 
(a) apove for disposal of dewatered fine coal waste (minus 28 
sieve size) with approval of the department. 

(9) Following grading of the coal processing waste 
disposal area, the site must be covered with a minimum of 4 
feet of the best available non-toxic and non-combustible 
material, and in a manner that does not impede flow from sub
drainage systems. Toxic, acid-forming and other deleterious 
coal processing waste must be handled and covered in accor
dance with ARM 26.4.505(2) and 26.4.501(2). The coal proces
sing waste disposal area must be revegetated in accordance 
with subchapter 7 of this chapter. 

(10) coal processing waste fires must be extinguished by 
the operator in accordance with a plan approved by the 
department and in compliance with the applicable requirements 
of the mine safety and health administration. The plan must 
contain, at a minimum, provisions to ensure that only those 
persons authorized by the operator and who have an under
standing of the procedures to be used may be involved in the 
extinguishing operations. (AUTH: 82-4-204, 205, and 
231(10) (h), MCA; ~: 82-4-227, 2~32, and 233, MCA.) 

RULE VIII INDIVIDUAL CIVIL PENALTIES: WHEN ASSESSED 
(1) Except as provided in (2), the department may 

assess an individual civil penalty against any corporate dir
ector, office or agent of a corporate permittee who knowingly 
and willfully authorized, ordered or carried out a violation, 
failure or refusal .. 

(2) The department may not assess an individual civil 
penalty in situations resulting from a permit violation by a 
corporate permittee until a cessation order has been issued 
by the department to the corporate permittee for the viola
tion, and the cessation order has remained unabated for 30 
days. (AUTH: 82-4-205, MCA; IMP: 82-4-254, MCA.) 

RULE IX INDIVIDUAL CIVIL PENALTIES: AMOUNT ( 1) In 
determining the amount of an individual civil penalty asses
sed under Rule VIII, the department shall consider the 
criteria specified in ARM 26.4.1212, including: 

(a) the individual's history of authorizing, ordering 
or carrying out previous violations, failures or refusals at 
the particular coal mining operation; 

(b) the seriousness of the 
refusal (as indicated by the extent 
reclamation or both), including any 
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environment and any hazard to the health or safety of the 
public; and 

(c) the demonstrated good faith of the individual 
charged in attempting to achieve rapid compliance after 
notice of the violation, failure or refusal. 

(d) The penalty may not exceed $5,000 for each 
violation. Each day of a continuing violation may be deemed 
a separate violation and the department may assess a separate 
individual civil penalty for each day the violation, failure 
or refusal continues, from the date of service of the under
lying notice of violation, cessation order or other order 
incorporated in a final decision issued by the department, 
until abatement or compliance is achieved. (AUTH: 82-4-205, 
MCA; IMP: 82-4-254, MCA.) --

RULE X INDIVIDUAL CIVIL PENALTIES; PROCEDURE FOR ASSESS
MENT (1) The department shall serve on each individual to 
~assessed an individual civil penalty and a notice of 
proposed individual civil penalty assessment, including a 
narrative explanation of the reasons for the penalty, the 
amount to be assessed, and a copy of any underlying notice of 
violation and cessation order. 

(2) The notice of proposed individual civil penalty 
assessment becomes a final order 30 days after service upon 
the individual unless: · 

(a) the individual files within 30 days of service of 
the notice of proposed individual civil penalty assessment a 
request for hearing; or 

(b) the department and the individual or responsible 
corporate permittee agree within 30 days of service of the 
notice of proposed individual civil penalty assessment to a 
schedule or plan for the abatement or correction of the 
violation, failure or refusal. 

(3) For purposes of this section, service is sufficient 
if it would satisfy Rule 4 of the Montana Rules of Civil 
Procedure for service of a summons and complaint. 

(4) The hearing on the individual civil penalty must be 
a contested case hearing subject to Title 2, chapter 4, parts 
6 and 7, MCA. (~; 82-4-205, MCA; ~: 82-4-254, MCA.) 

RULE XI INDIVIDUAL CIVIL PENALTIES: PAYMENT (1) If a 
notice of proposed individual civil penalty assessment 
becomes a final order in the absence of a request for hearing 
or abatement agreement, the penalty is due upon issuance of 
the final order. 

(2) If an individual named in a notice of proposed 
individual civil penalty assessment files a request for 
hearing, the penalty is due upon issuance of a final adminis
trative order affirming, increasing, or decreasing the 
proposed penalty, unless enforcement of the order is stayed 
pursuant to 2-4-702, MCA. 

(3) If the department and the corporate permittee or 
individual have agreed in writing on a plan for the abatement 
of or compliance with the unabated order, the individual 
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named in a notice of proposed individual civil penalty as
sessment may postpone payment until receiving either a final 
order stating that the penalty is due on the date of the 
final order or a written notice that abatement or compliance 
is satisfactory and the penalty has been withdrawn. 

(4) Following the expiration of 30 days after the issu
ance of a final order assessing an individual civil penalty, 
any delinquent penalty is subject to interest at the rate 
established quarterly by the U.S. department of the treasury 
for use in applying late charges on late payments to the 
federal government, pursuant to Treasury Financial Manual 6-
8020.20. The treasury current value of funds rate is 
published by the fiscal service in the notices section of the 
Federal Register. Interest on unpaid penalties runs from the 
date payment first was due until the date of payment. 

(5) Failure to pay overdue penalties may result in 
initiation of litigation1 reporting to the department of 
revenue, the state auditor, the internal revenue service, 
credit bureaus, or to all or any combination of them1 or 
referral to collection agencies. These remedies are not 
exclusive. 

(6) Delinquent penalties are subject to a late paiment 
penalty, in addition to the interest specified in (4), of 6 
percent per annum. This penalty begins to accrue on the 92nd 
day and runs until the date of payment. 

( 7) For all delinquent fees, interest and any penal
ties, the debtor shall pay a processing and handling charge 
based upon the following components: 

(a) for debts referred to a collection agency, the 
amount charged to the department by the collection agency; 

(b) for debts processed and handled by the department, 
a standard amount set annually by the department based upon 
similar charges by collection agencies for debt collection. 
In addition, if the case is referred to the department's 
attorneys but paid prior to litigation, the estimated average 
cost to prepare the case for litigation as of the time of 
payment must also be paid; 

(c) for debts referred to the department's attorneys 
and litigated, the estimated cost to prepare and litigate a 
debt case as of the time of payment1 and 

(d) if not otherwise provided for, all other adminis
trative expenses associated with collection, including, but 
not limited to, billing, recording payments, and follow-up 
actions. 

(8) No prejudgment interest accrues on any processing 
and handling charges. (AUTH: 82-4-204, 205, MCA; IMP: 82-4-
254, MCA.) 

RULE XII RESTRICTIONS ON FINANCIAL INTERESTS: MULTIPLE 
INTEREST ADVISORY BOARDS Members of advisory boards and com
missions (established in accordance with state law or rules 
to represent multiple interests) who perform a function or 
duty under the Act shall file an OSM Form 705-1 with the 
Commissioner in accordance with the schedule established for 
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employees in 26.4.1219(2). They shall recuse themselves from 
proceedings that may affect their direct or indirect finan
cial interests. (AUTH: 82-4-204, 205, MCA: IMP: 82-4-
254, MCA.) 

The proposed rule amendments provide as follows: 

26.4. 301 DEFINITIONS The following definitions apply 
to all terms used 1n the Strip and Underground Mine Reclama
tion Act and sub-chapters 3 through 13 of this chapter: 

Subsections (11 through (23) remain the same. 
(241 "Coal processing waste" means earth materials which 

are se arated and wasted from the roduct coal durin 
c ean ng, concentrat1ng, or other process1ng or preparat1on 
of coal. 

Subsections (24) through (30) remain the same but are 
renumbered (25) through (31) · 

t~r~~ "Cumulative hydrologic impact area" means the 
area, includ1ng the permit and mine plan area, within which 
impacts to the hydrologic balance resulting from the proposed 
operation may interact with the impacts of all previous, 
existing and anticipated mining on surface and ground water 
systems. "Anticipated mining" includes, at a minimum, the 
entire projected lives throu~h bond release of all operations 
with pending applications an all operations required to meet 
diligent development requirements for leased federal coal for 
which there is actual mine-development information available. 

Subsections (32) through (46) remain the same but are 
renumbered (33) through (47). 

t+» (48) "Head-of-hollow fill" means a fill structure 
consisting-Ql any material, other than ~~-preee~~in~-waa~e 
aMi- organic material, placed in the uppermost reaches of a 
hollow or a naturally occurring drainage where side slopes of 
the exis.ting hollow or drainage measured at the steepest 
point are greater than 20% or the average slope of the pro
file of the hollow or drainage from the toe of the fill to 
the top of the fill is greater than 10\. In head-of-hollow 
fills, the top surface of the fill, when completed, is at 
approximately the same elevation as the adjacent ridge line, 
and no significant area of natural drainage occurs above the 
fill draining into the fill area. (See ARM 26.4.520(14).) 

Subsections (48) through (60) remain the same, but are 
renumbered (491 through (61). 

t&rt(62 "Knowin 1 " for ur oses of Rule VIII 
that an ind1v dual new or ad reason to now n aut or1z ng, 
ordering or carrying out an act or omission on the part of a 
cor orate ermittee that such act or omission constituted a 
v1o at1onl fa1lure or re usa • 

t6"ff 63) *Land use• means specific uses or management
related activities, rather than the vegetation or cover of 
the land. Land uses may be identified in combination when 
joint or seasonal uses occur. ~l!t-e~-oi'ltfl&.-uee-~P-Iltsee 
frem""'!!''l'e~f-t!lte-re~l:ewi-l'tfi~Pi-e&--1:& llfte~P-afte.l-1-~~n-
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!t~ree-aB-e.-eflaft,-e--te-"Mt-ti~-+and-"Uee"~--i-11--~t~tl:t;eee 
~-a-ppreY&l:-~-~M--dep&~h 

Paragraphs (a) through (c) remain the same. 
(d) "ColNIIercia1 forest land" means land producing or 

being managed to produce stands of industrial wood that will 
be utilized as such. Commercial forest land must also 
produce or be managed to produce in excess of 20 cubic feet 
per acre per year of industrial wood. Currently inaccessible 
and inoperable areas are included, except where such areas 
are small and unlikely to become suitable for production of 
industrial wood in the foreseeable future. Land that is used 
for facilities in support of forest harvest and management 
operations and is adjacent to, or an integral part of, these 
operations is also included. 

Paragraph (611 (e) through subsection (81) remain the 
same but are renumbered (63) (e) through (83). 

t&»l84) "Previously mined area" means land on which 
coal mining operations were previously conducted, except 
thos·e lands Mt-wlticeh-al'l-epera4:er-fle.e-~~-a-~+~ 
~1'18eP- subject to the standards of the Montana Strip and 
Underground Mine Reclamation Act or of the Surface Mine 
Control and Reclamation Act of 1977. 

Subsections (83) through (97) remain the same but are 
renumbered (851 through (99). 

t9-8+ 11001 "Road" means a surface right-of-way for pur
poses of travel by land vehicles used in prospecting or strip 
or underground mining or reclamation operations. A road con
sists of the entire area within the right-of-way, including 
the roadbed, shoulders, parking and side area, approaches, 
structures, ditches, surface, and such contiguous appendages 
as are necessary for the total structure. The term includes 
access, haul, and ramp roads constructed, used, reconstruct
ed, improved or maintained for use in prospecting or strip or 
underground mining operations, including use by coal-hauling 
vehicles leading to transfer, processing, or storage areas. 
The term does not include pioneer or construction roadways 
that are used for part of the road construction procedurer 
and that are promptly replaced by roads associated with the 
prospecting or mining operationr-aft4-4:lta4: &~-l:-eea~ed-in the 
identical right-of-way as the pioneer or construction 
roadway. 

Paragraph (98) (a) through subsection (99) remain the 
same but are renumbered (100) (a) through (101). 

t~9t(l02) "Sediment" means undissolved organic or 
inorganic material greater than 0. 45 nticel'OftS micrometers in 
size transported or deposited by water. 

Subsections (101) through (125) remain the same but are 
renumbered (1031 through (1271. 

tl:-:i!-&t (1281 "Valley fill" means a fill structure con
sisting of""'iiiY material other than ee&l:---'S't:e--eftd- organic 
material that is placed in a valley where side slopes of the 
existing valley measured at the steepest point are greater 
than 20% or the average slope of the profile of the valley 
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from the toe of the fill to the top of the fill is greater 
than 10%. 

Subsections (127) and (128) remain the same, but are 
renumbered (129) and (130). 

(131) "Violation, failure, or refusal," for purposes of 
Rule VIII means: 

(a) a violation of a condition of a permit issued 
pursuant to 82-4-221 or 82-4-226, MCA; or 

(b) a failure or refusal to comply with any order issued 
under 82-4-251, MCA, or anl order incorporated into a final 
decision issued under Tit e 82, chapter 4, part 2, MCA, 
exce t an order incor orated in a decision issued under 82-4-

54(3), MCAj 
H·2-9f ( 132) "Waste" means, earth materials that are gen

erated as a result of mineral preparation or, in some cases, 
mining and are not marketed by the operator. The term 
includes earth materials resulting from physical or chemical 
processing, cleaning, or concentrating of the mineral. It 
also includes "coal processing waste" and "underground devel
opment waste" as defined in this rule and materials that 
contain reject mineral resulting from selective extraction of 
the mineral. "Waste" does not include "spoil, overburden, or 
soil" as those terms are defined in this rule. 

Subsections (130) and (131) remain the same, but are 
renumbered (133) and (134). 

(135) "Willfully," for purposes of Rule VIII, means 
that an individual acted: 

1!l e~ther ~ntentionally, voluntarily, or consciously, 
and 

26.4.303 LEGAL, FINANCIAL, COMPLIANCE, AND RELATED IN
FORMATION Each application must contain the following infor
mation: 

Subsections (1) through (3) remain the same. 
(4) the names and addresses of the present owners of 

record and purchasers under contract for deed of all subsur
face minerals in the land to be affected and land contiguous 
to the land to be affected; 

Subsections (5) through (23) remain the same. 
(~: 82-4-204, 205, MCA; IMP: 82-4-222, MCA.) 

26.4.304 BASELINE INFORMATION: ENVIRONMENTAL RESOURCES 
The follow~ng env.1.ronmental resources ~nformat1on must also 
be included as part of an application for a strip or under
ground mining permit: 

Subsection (1) remains the same. 
(2) a listing, location and description of all archaeo

logical, historical, ethnological and cultural resources and 
values of the proposed mine plan and adjacent area. Such 
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resources and values must be located and identified on accom
panying map~. Sites listed on, eligible for, or potentially 
eligible for the National Register of Historic Places 
must be so identified. Published research or other informa
tion must be referenced and copies of referenced reports must 
be made available to the department upon requestr. The 
de artment rna re ire the a licant to identif and evaluate 
J.m ortant J.storJ.C and arc eo o J.ca 

P aces throug co lect on o a J.tJ.ona n ormat on, conduct 
of field invest! ations or other a ro rlate anal ses 

SubsectJ.ons ( 3 · an ( rema n t e same. 
(5) all hydrologic and geologic data necessary to eval

uate baseline condi tiona, probable hydrologic consequences 
and cumulative hydrologic impacts of mining, and to develop a 
plan to monitor water quality and quantity pursuant to ARM 
26.4.314(3) and 82-4-222, MCA. Groundwater quality monitor
ing shall at a minimum, be conducted quarterly and include 
total dissolved solids, field specific conductance corrected 
to 25"C, pH, total iron, total manganese, major cations (Ca, 
Mg, Na, K), major anions (S04, HCOJ, COJ, ClL-liQ3l and vater 
levels. Such data must be generated in accordance with ARM 
26.4.645 (2) and (3) and 26.4.646 (1), (1) (a), (3), (5), and 
(6). Existing baseline data, with departmental approval, may 
supplement data collected by the applicant. If the informa
tion necessary to provide the description is not available 
from the appropriate state and federal agencies, the appli
cant may gather and submit this information to the department 
as part of the permit application. The application must not 
be deemed complete until this information is made available 
in the application; 

Subsection (6) through subparagraph (7) (a) (iii) remain 
the same. 

(iv) a narrative addressing the suitability or unsuita
bility of the materials to be handled for reclamation pur
poses. This narrative must address or reference the data, 
characteristics of materialsL and aspects of reclamation 
described in section (6) above, paragraphs (7) (a) Iii) and 
(iii) abovee-f-~M:s-~l:Oft'--tah-and ARM w.T:3'22(2) (a)
(iiil; ai1d 

subparagraph (7) (a) (v) through subsection (8) remain the 
same. 

(9) vegetative surveys as described in 82-4-222 (2) (k), 
MCA of the Act, which must include: 

(a) a vegetative map at a scale of 1 inch equals 400 
feet or as otherwise approved by the department, ~bre 
b&-~he-~epa~~ft~7-which delineates community types based on 
two or more dominant species which by their structure, 
number, or coverage, have the greatest functional influence 
on the type. Other methods for delineating community types 
may be used wi.th prior approval by the department; 

Paragraph (9) (h) through subsection (12) remain the 
same. 
(~; 82-4-204, 205, MCA; IMP: 82-4-222, MCA.) 
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26.4.305 MAPS 
Subsection Ill remains the same. 
(2) Maps must be prepared in accordance with the fol

lowing procedures: 
ta~-~&p&r~~ft&r-&~-e~~&-aee~~~-~~ree~ftdeP-~~b

-~io~--(-i-t.,--fm-)-;--'iet7--+s+-,--a~--(~-~£.-eeet:ie1\--f+!--aeeo¥e 
-n-~~l"epa"ree-hyr-P~ftdel!'-~he--d~r-ee~ion--f.r-&ftti-eeP~~f~ 
by-e-~-~~&eeree-pre~eeeiefte-i-~•eerr-~~&eeree 
~~-~-er--~~fe&&ieJM-1--~,--wi-til--a&&~&~~ 
fl!'ent-·~-~n---rei~-f.ie~-•ttel'l--es--iend-~-nor-aft'd 
1-aft-t!~-zoelt~t!ee-t!ttl!'er-elfeep~ -~Ita~ .. 

+~~--~r-pie~e-~-erees-eeeeiens-~-~~n-~tien 
pe~s-l!lay---iy-~~ -by- ~-quEt-1-i-P.i:ed- -l!'e<J'i-ste-i!'ed--p~fe&
&ien-a-1--e~~~r-aft'd 

t~~~--~-i-~l--f.ae~l-~~y,-1!1epe7-~~-~-e~&&
see~ion-a-~-~~-he-~~l!'ed--by--~-q\leii~ied--~~&eered 
pl!'C>fessioJM-l--ert<J~neel!'1' 

+et M Each map containing information pursuant to 
section ( 1) above must be certified as follows: • I, the 
undersigned, hereby certify that this map is correct and 
shows to the best of my knowledge and belief all the informa
tion required by the mining laws of this state." The certi
fication must be signed. and notarized in affidavit form. The 
department may reject a map as incomplete if its accuracy is 
not so attested. The department may require maps other than 
those prepared pursuant to section (1) above to be certified. 

(b) Ma s lana and cross-sections re uired under sub-
section-(! (m) o s and (t of section ( a ove 

landsca e architecture exce t that: 
ill maps, plans and cross-sections for sedimentation 

ponds may only be ~repared by a qualified registered profes
sional engineer; an 

(H) spoil disposal facility, maps, ~lans, and cross
sections-may onlybe prepared by a qua 1fied registered 
professional engineer. 

(c) All detail on maps must be clearly legible. 
t~~-~ape-~P~aft~hose~l-~fted-~ft-tl-~-&~-+~r-aeeve 

n-eeesa&Py-~-mee~-~-~~i~~n-t•--f-~~-1!'~1-e-~-~r 
~les-edep-ted-~~-~he--Aee-m\l1!1-t-~~~~~-&1!1 
~ft-~-iitiht-~-1!1~-t-tedT (AUTH: 82-4-204, 205, 
MCAJ !!!E_: 82-4-222, MCA.) --

26.4.313 RECLAMATION PLAN Each reclamation plan must 
contain a description of the reclamation operations proposed, 
including the following information: 

Subsection (1) through paragraph (3) (a) remain the same. 
(b) a narrative and cross-sections showing the plan of 

highwall reduction, including the limits of buffe.r zone con
sistent with the performance standards of ARM 26.4.501 and 
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26.4.515. An operator may propose alternate plans other than 
highwall reduction if the restoration will be consistent with 
the purposes of 82-4-232(7), MCA and ARM 26.4.821 through 
26.4.825-4; 

Paragraph (3) (c) through subsection (7) remain the same. 
(AUTH: 82-4-204, 205, MCA; IMP: 82-4-222, MCA.) 

26. 4. 321 TRANSPORTATION FACILITIES PLAN ( 1) Each 
application must contain a detailed description of each road, 
conveyor, or rail system to be constructed, used, or main
tained within the proposed permit area. The description must 
include a map, appropriate cross-sections, and the following: 

Subsections ( 1) through ( 4) remain the same, but are 
redesignated (a) through (d) • 

(2) Plans for low-water crossings must contain drawings 
of the perennial and intermittent stream channels so that the 
department can maximize the protection of the stream. 
~ The plans and drawings for each road shall be pre

pared by, or under the direction of, and certified by a 
ualified re istered rofessional en ineer or a re istered 

land .surveyor, with experJ.ence J.n the desJ.gn an construct on 
of roads. The road designs must meet the performance stand 
ards outlined in ARM 26.4.601 through 26.4.606. (AUTH: 82-4-
204, 205, MCA; IMP: 82-4-222, MCA.) 

26.4.324 PRIME FARMLANDS: SPECIAL APPLICATION REQUIRE
MENTS 
-----Subsection (1) through paragraph (3) (b) remain the same. 

(c) the postmining land use of the affected prime farm
land ~~~twill be cropland, special use pasture, grazing land, 
or wildli~abitat that is consistent with the restoration 
of the real or potential productivity of the prime farmland; 
and 

Paragraph (3) (d) remains the same. 
(AUTH: 82-4-204, 205, MCA; ~: 82-4-222, MCA.) 

26.4.325 COAL MINING OPERATIONS ON AREAS OR ADJACENT TO 
AREAS INCLUDING ALLUVIAL VALLEY FLOORS: SPECIAL APPLICATION 
REQUIREMENTS 
Subsection (1) through subparagraph (3) (c) (ii) remain the 
same. 

(d) Information required under this subsection must 
include, but not be limited to: 

(i) geologic data, including geologic structure, &~ 
surficial geologic maps, and geologic cross-sections; 

Subparagraph (3) (d) (ii) through paragraph (3) (f) remain 
the same. 
(AUTH: 82-4-204, 205, MCA; IMP: 82-4-222, MCA.) 

26.4.404 REVIEW OF APPLICATION 
Subsections (1) through (4) remain the same. 
(5) The department shall assure that: 
(a) cultural resource locations remain confidential; 
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is completed for all 
in accordance with 36 

26.4.405 FINDINGS AND NOTICE OF DECISION 
Subsection (1) through paragraph (6) (e) remain the same. 
(f) the applicant has complied with applicable federal 

and state cultural resource requirementsr, including 
26.4.318, 26.4.1131 and 26.4.1137. 

Paragraphs (g) through (1) remain the same. 
(m) if the application is for a remining operation, the 

ermit area is a • reviousl mined area." 
Subsect1ons 7 and 8 rema1n the same. 

(AUTH: 82-4-204, 205, MCA; IMP: 82-4-226, 231, MCA.) 

26.4. 501 GENERAL BACKFILLING AND GRADING G:S&SA'PI-GN-8F' 
8~:S~reNS-AN9~r&e&bbAN~9-REQUIREMENTS 

Subsections (1) through (4) remain the same. 
(AUTH: 82-4-204, 205, MCA; IMP: 82-4-231, 232, MCA.) 

2 6 . 4 • 52 2 PERMANENT CESSATION OF OPERATIONS ( 1) An 
operator pe-Z'Ite"rt-who permanently ceases strip or underground 
mining operations shall close or backfill and otherwise 
permanently reclaim all affected areas, in accordance with 
the act, rules adopted thereunder, and the permit as approved 
by the department. 

Subsections (2) and (3) remain the same. 
(~: 82-4-204, 205, MCA; IMP: 82-4-231, 232, MCA.) 

17-9/14/89 MAR Notice No. 26-2-54 



-1329-

(d) The operator shall conduct periodic monitoring to 
ensure compliance with the airblast standards. The depart
ment may require an airblast measurement of any or all 
blasts, and may specify the location of such measurements, 
except as noted in +stl~J (a) above. 

Subsections (6) a~ (7) remain the same, but are renum
bered (7) and (a). 

+still Flyrock, including blasted material traveling 
along the ground, must not be cast from the blasting vicinity 
more than half the distance to the nearest dwelling or other 
occupied structure and in no case beyond the line of property 
owned or leased by the permittee, or beyond the area of 
regulated access required under section f4t(5) of this rule. 

Subsections (9) and (10) remain the--same, but are 
renumbered (10) and (11). 

fH+ (12) If blasting is conducted in such a manner as 
to avoid adverse impacts on any underground mine and changes 
in the course, channel, or availability of ground or surface 
water outside the permit area, then the maximum peak particle 
velocity limitation of section fr9t(ll) does not apply at the 
following locations: ----

Paragraphs (a) and (b) remain the same. 
fre~~ An equation for determining the maximum weight 

of explos~ves that can be detonated within any a-millisecond 
period is in section fr3t(l4) of this rule. If the blasting 
is conducted in accordance-with this equation, the peak par
ticle velocity is deemed to be within the limits specified 
in section fr&~i!!l above. 

+~~~(141 The maximum weight of explosives to be deton
ated within any a-millisecond period may be determined by the 
formula W ~ (D/Ds) 2 where W = the maximum weight of ex
plosives, in pounds, that can be detonated in any 8-milli
seco~d period; D m the distance, in feet, from the blast to 
the nearest public building or structure, dwelling, school, 
church, or commercial or institutional building or struc
tures, except as noted in section frr~ ( 12) above; and Ds ~ 
the scaled distance factor, using the values identified in 
section H&Hll) above. (AUTH: 82-4-204, 205, MCA; IMP: 82-
4-231, MCA.) -- -- -

26.4.639 SEDIMENTATION PONDS AND OTHER TREATMENT 
FACILITIES Subsections (1) through (181 remain the same. 

(19) Each pond, including those not meeting the si~e or 
other criteria of 30 CFR 77.216 (a must be designed and 

nspecte regular y dur ng construct1on under the supervision 
of, and certified after construction by, a qualified regis
tered professional engineer experienced in the construction 
of impoundments. After construction, inspections must be 
made and reports filed in the same manner as for dams and 
embankments under ARM 26.4.642(8). 

Subsections (20) and (21) remain the same. 
(22) (a) Sedimentation ponds and other treatment facili

ties must not be removed: 
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(i) sooner than 2 years after the last augmented seed
ing within the drainage, unless otherwise approved by the de
partment in compliance with ARM 26.4.633 and ARM 26.4.638. A 
pond removed sooner than 2 years after the last augmented 
seedinl within the drainage must be replaced by· a sediment 
contra measure determined by the department to be best 
technology currently available~~-e¥i~e~ee-~-p~~-~~e~ 
~fte-d~aina~e-~~~~~b~f~~-~o-~~e-~ ~-~~s 
~~-~fte~nd~~~p~-~~~teJ 

t~~~-~~~~r-~fte~~~~~~-~P@~-~~~-bee~-Pes~ped-~~-~he 
~e&~~~-rel!!l!:!!'el!left~S-ef--lrRM--i!-6-.-4-.-7-H-~-~ .. +r'H·S.-a-pe 
me~r 

t~~#(ii) until the drainage entering the pond has met 
the applicable state and federal water quality requirements 
for the receiving stream) and 

t~liii) until evidence is provided that demonstrates 
that the drainage basin has stabilized to the extent that it 
was in the undisturbed state. 

Paragraph (22) (b) through subsection (25) remain the 
same. 
(AUTH: 82-4-204, MCA; IMP: 82-4-231, MCA.) 

26.4.711 ESTABLISHMENT OF VEGETATION (1) A diverse, 
effective, and permanent vegetative cover of the same 
seasonal variety and utility as the vegetation native to the 
area of land to be affected must be established. This vege
tative cover must also be capable of meeting the criteria 
set forth in 8 2-4-233, MCA and must be established on all 
areas of land affected except on road surfaces and below the 
low-water line of permanent impoundments that are approved as 
a part of the postmining land use. Vegetative cover is 
considered of the same seasonal variety if it consists of a 
mixture of species of equal or superior utility when compared 
with the natural vegetation during each season of the year. 
Reestablished lant s ecies must be com atible with the !ant 
species of the area. Reestabl~s ed vegetat~on must meet t e 
requirements of applicable state and federal laws and regu
lations governing St!eds ~isonous and noxious plants and 
introduced species --i-aws- -re<JIIia~ieft:!l. For areas des~g
nated prime farmland that are to be revegetated to a vege
tative cover as previously described in this rule, the 
requirements of ARM 26.4.811 and 26.4.815 must also be met, 
Vegetative cover and stocking and planting of trees and 
shrubs must not be less than that required to achieve the 
a roved ostminin land use. The de artment shall make the 
necessary determinat ons based on local and req~ona condi
tions after consultation with and approval by the appro
priate state agencies. (AUTH: 82-4-204, MCA; IMP: 82-4-233, 
235, MCA.) -- --

26.4. 721 ERADICATION OF RILLS AND GULLIES ( 1) Whtm 
rills or gullies deeper than 9 inches form in areas that have 
been regraded and resoiled, the rills and gullies must be 
filled, graded, or otherwise stabilized and the area reseeded 
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or replanted. The department shall specify that rills or 
gullies of lesser size be stabilized and the area reseeded or 
replanted if the rills or gullies are disruptive to the 
approved postmining land use or may result in additional 
erosion and sedimentation. The department shall also specify 
time frames for completion of repair work. Repair work will 
result in restarting the period of responsibility for rees
tablishing vegetation, unless it can be demonstrated that 
such work is a normal conservation practice and is limited to 
minor erosional features on land for which proper eros1on
control ractices are in use and to rills and ullies that 
affect on y small areas and do not recur. AUTH: 8 -4-204, 
MCA; ~: 82-4-233, 235, MCA.) --

26.4.805 ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETER
MINATION (1) The significance of the impact of the proposed 
operations on farming is based on the relative importance of 
the vegetation and water of the grazed or hayed alluvial 
valley floor area to the farm's production, or any more 
stringent criteria established by the department as suitable 
for site-specific protection of agricultural activities in 
alluvial valley floors. The effect of the proposed opera
tions on farming is • significant • if the operations -ttl-8 
~-£rem-~~~ie~, over the life of the mine, have more 
than a negligible impact on the farm's agricultural produc
tion-~ht:ti:--~d.-~et:tse ~~""ftftnU&l-~ioft.-EI!'elll 
~Piett~~ttP&k--ae~~¥~~~-~~&~~-~ftd~~--t:t~--~he--Et:trm. 
(AUTH: 82-4-204, 205, MCA; ~: 82-4-227, 231, MCA.) 

26.4.836 REMINING: ELIGIBILITY FOR ABANDONED MINE LAND 
STATUS Subsection (1) remains the same. 

(2) ~~-~~a~-~~-airee~iy-~~~~~~~~~-rem~~~~ 
~PI:t~~~S~t:ty-remt:t~~%~~&~-EeP-S~t:t~ned4ft~-~k~~~ft 
Ett~~~-~m---eo--ARM-~.+.+i!-»,--i-r-~~e-~~rt
si!-Pt:tee-s-i:ht:ti:-~~e-~~ ~emifl'i119-'"111ld-~~i<m-?l-a-ft--w~H: 
noe-i-~Pet:t.e-~he~YePt:t~~-~kt:tm~~rt-e&si:s~r-1!-he-si-ee--~-ehe 
~pt:tPi:me~~~Any remining operation must fulfill the reclama
tion responsibilities described in the permit. To the extent 
that these res onsibilities do not include reclamat1on of 
site pro ems or Character1st cs ot erw se el1g1 e for 
abandoned mine land fundinq, these site problems or charac
teristics may remain eligible for that funding. ~rt-se~~~. 
~ 

ill '!:_he applicant may choose to adopt a reclamation 
plan for the site that is on file with the department, 
provided that the applicant demonstrates that this plan is in 
compliance with ARM 26.4.835. (~: 82-4-204, 205, MCA; 
~: 82-4-239, 242, MCA.) 

26.4.837 REMINING: BONDING 
Subsection (1) remains the same. 
I 2) ~f-apprsvd-ie-~-£os:o--a-"1!'eelt~"""Sftd--~~-

i:~rt-~-~ftlil~-~s-~-advereeiy-~-~i~~~i~,--Eer 
seMie-ned-mine-ia~fl-~~-~-on--ehe--..~-pttrsttt:trti: 
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~-hRM-~&~~~&~&,-theThe performance bond for the area must be 
the estimated add~e~~total cost to the department ~~-ree-
1:-ant&eiort--(~~-~--tl!!.e--epproYed--pl-a-rt}---tfte.i:-~-l!!>e 
&~-eftd-~~~~~~-we~~d-~~for reclama
tion of the site p~io~-~-&rty-~~rt~~-&p&~&eioftin accordance 
with the approved reclamation plan. (~: 82-4-204, 205, 
MCA; ~~ 82-4-223, MCA.) 

26.4 .1129 ANNUAL REPORT ( 1) Each ]!te:r'ftt:i:-eb!1!operator 
shall file copies of an annual report with the department 
within a time period specified in 82-4-237, MCA until such 
time as full bond is released. 

Subsections (2) and (3) remain the same. 
(~: 82-4-205, MCA; IMP: 82-4-237, MCA.) 

26.4.1221 SMALL OPERATOR ASSISTANCE PROGRAM: PROGRAM 
SERVICES To the extent possible with available federal 
funds, the department shallL for a coal mine operating permit 
applicant who meets the criteria of ARM 26.4.1222 and who 
requests assistance~: 

Subsections (1) and (2) remain the same. 
(~: 82-4-204, 205, MCA; IMP: 82-4-221, MCA.) 

4. The Board and Department are proposing Rules I through 
VII because currently there are no standards in th~ rules for 
surface disposal of waste from underground coal mining. Both 
the federal surface mining law (30 U.S.C. 1201 et seq.) and 
82-4-231 (10) (h), MCA, require adoption of standards, neces
sary to protect public safety and the environment. It is 
necessary to adopt these rules in the near future because it 
appears that Montana will soon, and for the first time, 
receive an application for an underground mine involving the 
surface disposal of significant amounts of waste. Rules VIII 
through XI are proposed because the Office of Surface Mining 
(OSM), the federal coal regulatory agency, has required 
Montana to adopt rules similar to those found in 30 C .F. R. 
Part 846. These rules are necessary to establish procedures 
and standards for imposition of individual civil penal ties. 
Rule XII is proposed because OSM has required Montana to 
adopt a rule similar to 30 C.F.R. 705.4(d) and related rules. 
Adoption of Rule XII is necessary to ensure that members of 
multiple interest advisory boards are not personally 
interested in matters on which they render advice. The 
amendments to the existing rules are necessary to implement 
the new rules listed above, implement changes required by OSM 
upon its review of the January 1989 rules, implement changes 
the Department considers necessary to comply with recent OSM 
rule revisions, eliminate several minor inconsistencies 
between the rules and the Strip and Underground Mine 
Reclamation Act, clarify several ambiguous rules, and correct 
typographical and cross-referencing errors in the rules. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. In 
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addition to whatever other data, views, or arguments inter
ested persons wish to submit, the Board and Department are 
specifically requesting comments on Rule VII (8) (a) (ii), which 
requires that coal processing waste structures be compacted 
to obtain 90\ of maximum dry density. Although this require
ment is contained in its 1979 regulations, OSM later removed 
it for the reason that this dry density standard assumes 
homogeneity of waste materials. OSM concluded that waste 
materials are heterogeneous and adopted instead requirements 
that the disposal facility be designed to obtain long-term 
static safety factor of 1.5 and that the foundation and 
abutments be stable under all conditions of construction. 
See 30 C.P.R. 816.81 (c) (2), 48 Fed. Reg. 44018, and 53 Fed. 
Reg. 21767. These latter requirements are contained in the 
proposed rules. The Department and Board request data, 
views, and arguments as to whether the 90\ compaction stand
ard should also be included in the rules. Written data, 
views, or arguments may also be submitted to Bonnie Lovelace, 
Chief, Coal and Uranium Bureau, Department of State Lands, 
Capitol Station, Helena, Montana 59620, no later than October 
16, 1989. Mailed comments must be postmarked no later, than 
that date. 

6. Gary Amestoy, Administrator of the Reclamation Division, 
has been designated to conduct the hearing. /·' 

.. I 

Dennis 

Certified to the Secretary of State September 5, 1989. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION OF THE STATE OF MONTANA 

In the matter of proposed new I 
rules to reject permit I 
applications for consumptive ) 
uses and to modify permits for) 
nonconsumptive uses in rock I 
creek basin I 

To: All Interested Persona. 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW RULES 
TO REJECT PERMIT APPLICATIONS 
IN ROCK CREEK BASIN 

1. On November 8, 1989, at 7:00 p.m., a public hearing 
will be held at Elka Lodge, 114 North Broadway in Red Lodge, 
Montana to consider the adoption of new rules to reject permit 
applications in Rock Creek Basin. 

2. The proposed new rules read as follows: 

RULE I DEFINITIONS For the purposes of these rules, the 
following definitions shall apply: 

Ill "Application" means an application for beneficial 
water use permit, form no. 600, or application for provisional 
permit for completed stockwater pit or reservoir, form no. 605. 

121 "Consumptive use" means a use of water which removes 
water from the source of supply, such that the quality or 
quantity is reduced or the timing of return delayed, making it 
unusable or unavailable for use by others. 

131 "Department" means the department of natural 
resources and conservation. 

141 "Infiltration gallery" means a collection system 
consisting of one or more perforated pipes, culverts, or 
screens placed horizontally beneath the streambed or vertically 
adjacent to the streambed, by which surface water is appropri
ated, 

151 "Rock Creek Basin" means the Rock Creek drainage area 
located in hydrologic Basin 43D, a tributary of the Clarks Fork 
of the Yellowstone River in Carbon County, Montana. The entire 
Rock Creek drainage, from its headwaters to its confluence with 
the Clarka Fork of the Yellowstone, including Red Lodge Creek, 
Spring Creek, Dry Creek, Willow Creek, Clear Creek, West Fork 
of Rock Creek, and all unnamed tributaries is contained in the 
closure area, as outlined on Exhibit "A" (a copy of which is 
available for review from the department), 

(61 "Nonconsumptive use" means a beneficial use of water 
which does not cause a reduction in the source of supply, and 
where substantially all of the diverted water returns to the 
source of supply with little or no delay and without adverse 
effect to the quality of water. 

(7) "Surface water" means all water at the surface of the 
ground including any river, stream, creek, ravine, coulee, un
developed spring, or lake, regardless of its character or man
ner of occurrence, including but not limited to, diffused sur
face water, sewage effluent, waste water, and return flows and 
any subsurface water which is a part of the surface flows. 
AUTH: 85-2-112171 and 85-2-319, MCA; lMP: 85-2-319, MCA 
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RULE II BASIN CLOSURE Ill The department shall reject 
applications for surface water permits within the Rock Creek 
Basin for any diversions for consumptive uses, including 
infiltration galleries, during the period from June 1 through 
September 30. 

121 Permits for nonconsumptive uses during the closure 
period shall be modified or conditioned to provide that there 
will be no decrease in the source of supply, no disruption in 
the stream conditions below the point of return, and no adverse 
effect to prior appropriators within the reach of stream be
tween the point of diversion and the point of return. The ap
plicant for a nonconsumptive use shall prove by substantial 
credible evidence its ability to meet the conditions imposed by 
this rule. 

131 These rules apply to all surface water within the 
Rock Creek Basin. 

141 Any applications which would utilize a storage 
facility to impound water only outside the period from June 1 
through September 30, and from which water could subsequently 
be used during any portion of the year, is exempt from these 
rules. Permit applications for storage, except applications 
for provisional permits for completed stockwater pita or re
servoirs, form no. 605, will be received and processed. All 
form no. 605 permit applications will be rejected. 

(5) Emergency appropriations of water as defined in ARM 
36.12.101(6) and 36.12.105 shall be exempt from these rule~. 

161 These rules app~y only to applications received by 
the department after the date of adoption of these rules. 

(7) The department may, if it determines changed circum
stances justify it, reopen the basin to additional appropria
tions and amend these rules accordingly after public notice and 
hearing. 
AUTH: 85-2-112171 and 85-2-319, MCA; IMP: 85-2-319, MCA 

3. The rationale for Rule I is that it defines the bound
aries of the basin to be closed, i.e., where water permit ap
plications will be rejected, and other terms used in these 
rules. The rationale for Rule II is that appropriable water 
only exists during extremely high stream flow events. On March 
14, 1984, a petition w~s filed according to S 85-2-319, MCA, 
with the department of natural resources and conservation. 
The petition was signed by 73 water users in the Rock Creek 
Basin requesting the department to reject all new appropria
tions of water for consumptive uses. The petitioners claim 
there are no unappropriated water, that the rights of prior 
appropriators will be adversely affected, and that further uses 
will interfere unreasonably with other planned uses. Local 
Rock Creek water users have historically petitioned the dis
trict courts for appointment of water commissioners to appor
tion water on all major drainages in the Rock Creek Basin. 
Furthermore, the board of natural resources and conservation 
granted to the Montana department of fish, wildlife and parks 
an instream reservation for the eighty-fifth percentile of the 
flows of Rock Creek. The department in response to the peti
tion for basin closure made a water availability study of the 
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Rock Creek Basin. The department's study showed a critical 
water shortage during the period of June 1 through Septe•ber 
30. As a result of this study the department is proposing to 
reject water use per•it applications for certain uses of water 
from June 1 through September 30. This rule is intended to 
assiat in preserving exiating stream flows for senior appro
priators. Since unappropriated water• exist eo infrequently in 
the sQurce of supply from June 1 through September 30, any fur
ther uses during that time will adversely affect prior appro
priators. This rule sets out the period for closure, the class 
of applications affected and the type of appropriations that 
are exempt from the rulea. This rule also allows the depart
ment in its discretion to reopen the basin to additional appro
priations if changed circumstances justify it. Reopening of 
the basin would necessitate amending these rules after public 
notice and bearing. 

4. Interested parties may present their data, views or 
arguments in writing or orally at the hearing. Written data, 
comments or arguments in support of or in opposition to the 
adoption must be submitted to the Department of Natural Re
sources and Conservation, Water Rights Bureau, 1537 Ave. D, 
Suite 105, Billings, MT 59102 no later than November 15, 1989. 

5. Questions concerning the proposed adoption or 
requests for a copy of the Rock Creek Basin map of the affected 
area should be directed to the depart•ent of natural resources 
and conservation at the above Billings address, or call 657-
2105. In Helena, Montana, call 444-6610. 

6. Keith Kerbel bas been designated to preside over and 
conduct the hearing. 

By: 

Department of Natural Resources 
and Conservation 

Donald D. Macintyre 
Chief Legal Counsel 

Certified to the Secretary of State, September 5, 1989. 
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EXHIBIT A 

ROCK CREEK DRAINAGE 
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STATE OF MONTANA 
DEPARTMENT OF AGRICULTURE 

BEFORE THE MONTANA AGRICULTURE DEVELOPMENT COUNCIL 

In the matter of the adoption of ) 
new rules pertaining to the "Growth) 
Through Agriculture Program and the) 
transfer of ARM 8.121.103, ) 
8.121.201, 8.121.301, 8.121.401 ) 
and the amendment of ARM 8.121.301 ) 

TO: ALL INTERESTED PERSONS 

NOTICE OF AN ADOPTION 
OF RULES PERTAINING 
TO THE "GROWTH 
THROUGH AGRICULTURE 
PROGRAM" AND AMEND
MENT OF ARM 8.121.301 

On August 7, 1989, the Department of Agriculture filed a 
Notice of Adoption of the New, Amended, and Transferred rules 
in the above entitled matter. That Notice was published on 
August 17, 1989 in Issue #15, MAR 1989, at p. 1190. This 
Notice is to advise that such adoption inadvertently 
neglected to include the assignment of rule numbers to Rule 
XII which was assigned Rule No. 4.16.501, and Rule XIII 
which was assigned Rule No. 4.16.502. 

MONTANA DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State September 5, 1989 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE BOARD OF REALTY REGULATION 

In the matter of the amendment 
of rules pertaining to inactive 
licenses, reactivation of 
licenses and continuing educa
tion 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.58,412 INACTIVE LICENSES, 
8.58,413 REACTIVATION OF 
LICENSES AND 8.58.415A 
CONTINUING EDUCATION 

1. On April 27, 1989, the Board of Realty Regulation 
published a notice of public hearing on the amendment of the 
above-stated rules at page 467, 1989 Montana Adm1nistrative 
Register, issue number 8. 

2. The Board has amended 8.58.412 exactly as proposed 
and has amended 8.58.413 and 8.58,415A as proposed but with 
the following changes: 

"8.58.413 REACTIVATION OF LICENSES (1) and (ll(a) will 
remain as proposed. 

(b) submit proof of obtaining 15 classroom or equivalent 
hours of continuing education in-ehe-ewo-years-~rier-te 
reaeetvaeien-£er-any-inaetive-iteense-heis-en-inseetve-seat~s 
fer-ien~er-ehsn-ene-year FOR EACH TWO YEAR PERIOD OF INACTIVE 
STATUS OR ANY COMBINATION OF ACTIVE AND INACTIVE STATUS," 

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 
37-51-204, 37-51-302, MCA ---

"8.58.415A CONTINUING EDUCATION (1) Each sct~ve real 
estate licensee is hereby required to receive and successfully 
complete a minimum of 15 classroom or equivalent hours of 
continuing education in any two (2) year period, beginning 
January 1, 1988. 

<2l through (4) will remain as proposed." 
Auth: Sec, 37-1-131, 37-51-203, MCA; IMP, Sec. 

37-51-204, MCA 

SUPPLEMENTAL REASON FOR AMENDMENTS: The existing rules limit 
inactive status to a period of one year. This necessitates 
annual reactivation and its accompanying requirements -- fees, 
filing and record keeping. However, there is no prohibition 
of successlve years of inactivation, and a licensee can simply 
go inactive at the same time of reactivation -- duplicating 
fees, filing, record keeping. This process generates 
needless effort and expense for both licensees and the 
Board. Furthermore, so long as adequate safeguards exist for 
protection of the public at the time of reactivation, there is 
no reason for not allowing a licensee to be on inactive status 
for more than one year. Continuing education will permit 
licensees to maintain knowledge and competence while on 
inactive status. 

3. The Board has thoroughly considered all oral and 
written comments received. Those comments and the Board's 
responses thereto are as follows: 
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~~!: At the public hearing, Sharon Cleary, representing 
the Montana Association of Realtors, and Marty Heller, member 
of the Montana Association of Realtors and broker-owner in 
Helena. commented that 15 hours of classroom or equivalent 
continuing education should be required for each two years 
that a licensee is inactive prior to reactivation. This 
requirement need not be met during each two year period, but 
must be met prior to activation. Problems may presently arise 
when an·inactive licensee reactivates for a single transaction 
and there is more danger of this type of problem with the 
proposed indefinite inactivation. A licensee who is inactive 
for ten years, for example, might not have the current 
knowledge required to competently handle a transaction. 
Ms. Cleary submitted a written proposal for amendment. Mr. 
Heller suggested that the problem giving rise to the proposed 
amendment, if administrative, might possibly be better taken 
care of by a fee increase. 

RESPONSE: The Board agrees with the comments of Ms. 
Cleary and Mr. Heller, The Board has amended the proposal 
accordingly. 

COMMENT: Staff of the Administrative Code Committee commented 
that the statement of reasonable necessity should be expanded 
on in the adoption notice to explain what the problems are and 
how the proposed amendments will solve the problems. 

RESPONSE: The Board concurs and the statement of reasonable 
necessity has been amended accordingly. 

4. No other comments or testimony were received. 

BOARD OF 

Certified to the Secretary of State, September 5, 1989. 
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STATE OF MONTANA 
DEPARTMENT Of COMMERCE 

BEFORE TilE BOARD OF VETERINARY MEDICINE 

In the matter of the adoption 
of a new rule pertaining to 
Rn advisory ~ommittee 

NOTICE OF ADOPTION OF NEW 
RULE I. (8.64.701) ADVISORY 
COMMITTEE 

TO: All Interested Persons: 
1. On July 27, 1989, the Board of Veterinary Medicine 

published a notice of public hearing on th~ proposed 
adoption of the above-stated rule at page 952, 1989 Montana 
Administrative Register. 

2. The Board has adopted the rule exactly as proposed. 
3. No comments or testimony were received. 

Certified tn the Se~retary of State, September 5, 1989. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of revising 
rules regarding fee sched
ules tor filing documents 
in the secretary of state's 
office and establishing new 
rules for facsimile filings 
and priority fees. 

NOTICE OF ADOPTION (RULES 
I-III) 44.2.201 - 44.2.203, 
AMENDMENT OF 44.6.105 1 44.6.107 
AND REPEAL OF 44.6.106 1 

FEES FOR FILING DOCUMENTS AND 
FACSIMILE PILING AND PRIORITY 
FEES. 

TO: All Interested Persons: 

1. On July 27, 1989, the office of the Secretary of 
state published notice of proposed adoption of rules 
establishing new rules for facsimile filing and priority fees 
and amendment of 44.6.105 Fees for Filing Documents - Uniform 
Commercial Code; 44.6.107 Fees for Filing Notice of 
Agricultural Liens and repeal of 44.6.106 at page 963, 1989 
Montana Administrative Register, issue number 14. 

2. The Secretary of state has adopted, amended and 
repealed the rules as proposed. 

3. The office received only one comment from the 
Legislative Council regarding a citation cited in the authority 
of the rules. The office will correct the citation by deleting 
the reference to the chapter laws. No other comments were 
received. 

Dated this 5th day of September, 1989. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter ot the adoption 
ot ARM 44.3.1403 regarding 
Interpretive rule requesting 
absentee ballots via facsimile 
messages. 

NOTICE OF ADOPTION OF 
RULE I - 44.3.1403 
REGARDING REQUESTING 
ABSENTEE BALLOTS VIA 
FACSIMILE MESSAGES, 

TO: All Interested Persons. 

1. On June 15, 1989, the Secretary ot State's office 
published a notice of public hearing on the above stated 
interpretive rule at page 749 of the Montana Administrative 
Register, Issue No. 11. 

2. The secretary of state has adopted the interpretive 
rule as proposed but with the following changes. 

44.3.1403 FACSIMILE REQUESTS FOR ABSENTEE BALLOTS (1) 
An election administrator may treat a facsimile copy request 
for an absentee ballot as ~ft-ori~ift~~ a mail request if all 
other requirements of section 13-13-212, MCA are met. . 

(2) A facsimile copy may be accepted under subsection 
(1) if it: 

(a) is produced by a method of transmission of images in 
which the image is scanned at the transmitter, reconstructed 
at the receiving station, and duplicated on paper at the 
receiving station; and 

(b) is legible and the same size as the original. 

AUTH: 13-1-201, MCA IMP: 13-13-212, MCA 

3. The office received two comments on the above inter
pretive rule. 

COMMENT: John MacMaster of the Legislative council 
indicated that the rule needed to reference mail request to 
better reflect the intent of 13-13-212, MCA. 

RESPONSE: His comment was incorporated in the final 
version of the rule. 

COMMENT: Mary Lee Dietz, Fallon County Clerk and Re
corder expressed her concern that this rule was mandating that 
the local Clerk and Recorders had to provide facsimile service 
tor persons requesting absentee ballots. 

RESPONSE: It was not the intention of the rule to 
require county governments to expend money to purchase 
facsimile machines. This measure only applies to those coun-
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ties that have access to facsimile machines and want to pro
vide the service to voters of their counties. 

No further comments were received. 

Dated this 5th day of september, 1989 
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VOLUME NO. 43 OPINION NO. 2 9 

DISASTER AND EMERGENCY SERVICES - State reimbursement to 
school districts for transportation services during 
~chool closure resulting from governor's declaration of 
emergency; 
SCHOOL DISTRICTS State reimbursement to school 
districts for transportation services during school 
closure resulting from governor's declaration of 
emergency: 
MONTANA CODE ANNOTATED Sections 10-3-104 (2) (a), 
20-9-806, 20-10-145, 20-10-145(1). 

HELD: The state may not reimburse school districts 
for school bus transportation for February 2 
and 3, 1989, when the districts closed in 
accordance with the governor's declaration of 
emergency. 

August 11, 1989 

Ted o. Lympus 
Flathead County Attorney 
P.O. Box 1516 
Kalispell MT 59903-1516 

Dear Mr. Lympus: 

You have requested my opinion on the following question: 

Must the state reimburse school districts for 
school bus transportation for February 2 and 
3, 1989, when the districts closed in 
accordance with the governor's declaration of 
emergency? 

The controlling statute concerning state transportation 
reimbursement is section 20-10-145, MCA. That statute 
states, in pertinent part: "The state transportation 
reimbursement ... shall be computed on the basis of the 
number of days the transportation services were actually 
rendered." § 20-10-145(1), MCA. Because the governor 
may, pursuant to section 10-3-104(2)(a), MCA, suspend 
the regulatory provisions of any statute in dealing with 
an emergency, and because the governor in his executive 
order referenced section 20-9-806, MCA, it has been 
argued that transportation reimbursement should be made 
to school districts even though bus services were not 
actually rendered. I am constrained to disagree with 
that argument for the following reasons. 
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Section 10-3-104(2) (a), MCA, provides: 

(2) In addition to any other powers conferred 
upon the governor by law, he ~: 

(a) suspend the provisions of any regulatory 
statute prescribing the procedures for conduct 
of state business or orders or rules of any 
state agency if the strict compliance with the 
provisions of any statute, order, or rule 
would in any way prevent, hinder, or delay 
necessary action in coping with the emergency 
or disaster. [Emphasis supplied.] 

The governor's executive order, after declaring that a 
state of emergency existed, provided: 

I further direct that such school closures 
resulting from this Executive Order shall be 
considered closed by reason of a declaration 
of emergency by the Governor as provided for 
in Section 20-9-806, MCA. 

Section 20-9-806, MCA, states: 

If a school is closed by reason of a 
declaration of emergency by the governor, the 
pupil-instruction"days lost during the closure 
need not be rescheduled to meet the minimum 
requirement for pupil-instruction days that a 
school district must conduct during the school 
year in order to be entitled to full annual 
equalization apportionment. 

Nothing in the governor's executive order indicates that 
in his declaration of emergency the governor intended to 
suspend the state's transportation reimbursement 
formula. The language of the governor's order is 
specific, mentioning only one statute, § 20-9-806, MCA, 
which is very focused in purpose and does not mention 
reimbursement for transportation. Section 
10-3-104(2) (a), MCA, describes the governor's 
discretionary authority during an emergency and provides 
that the governor ~ suspend the provisions of any 
regulatory statute. While the governor invoked the 
procedure of section 20-9-806, MCA, there is nothing in 
section 10-3-104(2) (a), MCA, or his executive order to 
suggest that the transportation reimbursement 
restrictions found in section 20-10-145(1), MCA, would 
be suspended. 
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THEREFORE, IT IS MY OPINION: 

The state may not reimburse school districts for 
school bus transportation for February 2 and 3, 
1989, when the districts closed in accordance with 
the governor's declaration of emergency. 

Sincerely, 

lV\~W 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 30 

ELECTIONS - United States Senate election as statewide 
race for purposes of section 13-10-601(1), MCA; 
OFFICES United States Senate election as statewide 
race for purposes of section 13-10-601(1), MCA; 
MONTANA CODE ANNOTATED Sections 13-1-103 (15), 
13-10-601 (1). 

HELD: The phrase "statewide office" as used in 
section 13-10-601 (1), MCA, the statute that 
provides for automatic qualification to hold a 
primary election, means an office for which a 
statewide election is held, including the 
office of United States Senator. Thus, 
because the only election decided by a 
statewide vote in 1990 is for a seat in the 
United States Senate, a political party must 
have a candidate for United States Senator 
receive the requisite number of votes in the 
1990 election in order to automaticdlly 
qualify to nominate candidates by primary 
election in 1992. 

August 29, 1989 

The Honorable Mike Cooney 
Secretary of State 
Room 225, State Capitol 
Helena MT 59620 

Dear Mr. Cooney: 

You have requested my opinion on the following issue: 

Must a political party have a candidate 
participate in the 1990 United States 
senatorial race in Montana in order to remain 
qualified for ballot status in the 1992 
election? 

Section 13-10-601, MCA, provides political parties two 
methods for qualifying to nominate candidates by primary 
election. Qualification is automatic under subsection 
(1) if the party has received significant support in the 
past. Subsection (2) permits a minor party to qualify 
for holding a primary if a petition signed by the 
requisite number of voters is filed. Your question 
concerns the automatic qualification provided for in 
subsection (1), which states: 
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Every political party that had a candidate for 
a statewide office who received a total vote 
that was 5% or more of the total votes cast 
for the successful candidate for governor at 
the last general election shall nominate its 
candidates for public office, except for 
presidential electors, by a primary election 
as provided in this chapter. 

Because the only election decided by a statewide vote in 
1990 is for a seat in the United States Senate, the 
question becomes Whether a United States Senate seat 
falls within the definition of "statewide office" as 
that phrase is used in section 13-10-601(1), MCA. 

Montana has no case law concerning this issue and the 
legislative history of section 13-10-601 (1), MCA, does 
not elaborate on the term "statewide. • Although the 
phrase "public office" is defined in the Montana Code, 
"statewide office" is not. Section 13-1-103(15), MCA, 
states that "public office" means a state, county, 
municipal, school, or other district office that is 
filled by the people at an election. The fact that 
section 13-10-601(1), ~ICA, uses the phrase "statewide 
office" rather than "public office" or "state office" 
suggests that the Legislature did not expressly intend 
to restrict ballot qualification to elected officials in 
the state system. 

A reasonable interpretation of "statewide office" is an 
office for which a statewide election is held. United 
States Senators are elected by the voters of the entire 
state to represent the state in the federal system. A 
1948 ~laryland decision, Vaughn Y.:.. Boone, 62 A.2d 351 
(Md. 1948), recognized this distinction in its 
discussion of presidential electors nominated by their 
parties. The Maryland Court ruled that the phrase 
"statewide office" embraced "all offices to be filled by 
voters of the entire state." .!.£..,_at 353. 

THEREFORE, IT IS MY OPINION: 

The phrase "statewide office" as used in section 
13-10-601 (1), MCA, the statute that provides for 
automatic qualification to hold a primary election, 
means an office for which a statewide election is 
held, including the office of United States 
Senator. Thus, because the only election decided 
by a statewide vote in 1990 is for a seat in the 
United States Senate, a political party must have a 
candidate for United States Senator receive the 
requisite number of votes in the 1990 election in 
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order to automatically qualify to 
candidates by primary election in 1992. 

Sincerely, 

MARC RACICOT 
Attorney General 

nominate 
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NOTICE'OF FUNCTIONs-oF-ADMINISTRATIVE·cooE-COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments fro• the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana ARM) is a 
looseleaf comp lation by depar ment of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

MAR) is a soft 
~~~~~~~~~~,~~~~~~~w~ce-monthly, 

containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Adminis tra ti ve 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through 
June 30, 1989. This table includes those rules adopted 
during the period July 1, 1989 through September 30, 1989 and 
any proposed rule action that is pending during the past 6 
month period. (A notice of adoption must be published within 
6 months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1989, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1989 Montana Administrative Register. 

ADMINISTBATION. Department of. Title 2 

(Teachers' Retirement Board) 
I-VII and other rules - Crediting Military Service 

Payment of Benefits at Death - Payment of Child's 
Benefit - Bonuses as compensation correcting 
Errors on Wages Not Reported, p. 800, 1276 

AGRICUPTUBE. Department of, Title 4 

(Montana 
I-XIII 

4.5.203 
4.12.2618 
4.12.3011 
4.15.101 

Agriculture Development Council) 
and other rules - Growth Through Agriculture 
Program, p. 810, 1190 
Designation of Noxious Weeds, p. 628, 899 
Bond Schedule for Itinerant Merchants, p. 1037 
Regulation of Noxious Weed Seeds, p. 248, 394 
and other rule Fees Agriculture Debt 
Mediation Scheduling and Agreement Procedures, 
p. 807, 1278 

STATE AUDITOR. Title 6 

6.6.505 
6.6.506 

Policy Definitions and Terms, p. 1252 
and other rules - Medicare Supplement Insurance 
Minimum standards, p. 1039, 1230 
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COMMERCE. pepartment of. Title 8 

(Board of 
8.8.2803 

8.8.2901 

(Board of 
8.14.814 

(Board of 
I 
8.16.101 

8.16.402 

(Board of 
8.20.401 

(Board of 
8.22.501 

(Board of 
8.24.403 

(Board of 
8.28.418 

(Board of 
8.35.402 

(Board of 
8.36.404 
(Board of 
8.39.504 

Athletics) 
and other rules Prohibitions Boxing 
Contestants - Physician Requirements Weights 
and Classes - Scoring - Down - Equipment - Judges 

Inspectors - Appeals - Appeal of Decisions of 
Officials, p. 630, 967 
and other rules - Boxing Contestants - Down 
Fouls - Appeals, p. 1254 

Cosmetologists) 
and other rules - Fees, Initial, Renewal, Penalty 
and Refund - Salons - Cosmetological/Manicuring, 
p. 1062 

Dentistry) 
Prior Referral for Partial Dentures, p. 1065 
and other rules Board organization 
Examinations Allowable Functions Minimum 
Qualifying Standards Minimum Monitoring 
standards Facility Standards Reporting 
Adverse Occurrences - Fees - Oral Interview 
Applications - Mandatory CPR, p. 942 
and other rules - Examination - Permit Required 
for Administration or Facility, p. 1066 

Hearing Aid Dispensers) 
and other rules - Traineeship Requirements and 
Standards - Fees - Notification of Address Change 

Record Retention Code of Ethics 
Disciplinary Actions - Fines - Hearings - Minimum 
Testing and Recording Procedures, p. 694, 1069 

Horse Racing) 
and other rules Definitions Parimutuel 
Exercise Persons Jockeys - Pony Persons 
Trainers - Veterinarians - General Requirements -
Medication, p. 635, 968 

Landscape Architects) 
and other rules Applications Seals 
Examinations Reciprocity suspensions and 
Revocations - Complaint Process Disciplinary 
Actions - Fines, p. 698, 1279 

Medical Examiners) 
and other rule - Annual Registration and Fees 
Fee Schedule, p. 172, 395 

Occupational Therapists) 
and other rules - Definitions - Applications for 
Limited Permit - Pass-Fail Criteria Fees 
Unprofessional Conduct Limited Permits 
Reciprocity, p. 819, 1191 

Optometrists) 
Examinations, p. 1947, 318 

outfitters) 
and other rules 
Operations Plan 

Licensure 
Conduct 

Approved 
Standards of 
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outfitter and Professional Guide - Conduct 
Additional Required Outfitter Procedures 
outfitter Records, p. 460, 1192 

(Board of Pharmacy) 
8.40.415 and other rule - suspension or Revocation - Gross 

Immorality and Dangerous Drugs, p. 703, 1193 
(Board of Physical Therapy Examiners) 
8.42.601 and other rules Unprofessional Conduct 

8.42.702 
Disciplinary Actions, p. 174, 833 
and other rules - Reported Violations, p. 463, 
833 

(Polygraph Examiners) 
8.47.404 License Renewal - Date - Continuing Education, 

8.47.404 
(Board of 
8.56.409 
8.56.602 

(Board of 
8.58.411 
8.58.412 

8.58.606 
(Board of 
8. 61.1201 
8. 61.1601 

8.61.1601 
(Board of 
8.62.504 
(Board of 
I 
8.64.504 

p. 1, 474 
License Renewal - Date, p. 465, 972 

Radiologic Technologists) 
Fees Schedule, p. 430, 753 
and other rules - Permit Applications 
Requirements - Permit Examinations 
Permits - Permit Restrictions, p. 949 

Realty Regulation) 
Fee Schedule, p. 432, 754 

course 
Temporary 

Inactive Licenses - Reactivation of Licenses 
Continuing Education, p. 467 
Licensure - course of Education, p. 179, 475 

Social Work Examiners and Professional Counselors) 
Licensure Requirements, p. 1866, 319 
and other rules - Hours, credits and carry Over -
Fee Schedule - Ethical Standards, p. 434, 755 
Hours, Credits and Carry over, p. 2469, 320 

Speech Pathologists and Audiologists) 
Nonallowable Functions of Aides, p. 645 

Veterinary Medicine) 
Advisory Committee, p. 952 
and other rules - Annual Renewal of Certificate 
of Registration - Continuing Education - Conduct 
- Unprofessional Conduct, p. 823, 1195 

(Building Codes Bureau) 
8.70.101 and other rules -Incorporation by Reference of 

8.70.104 

Codes - Standards - Fees - National Standard for 
Park Trailers, p. 2611, 476 
Incorporation by Reference of the Model Energy 
Code, p. 1070 

(Milk control Bureau) 
8.79.201 Regulation of Unfair Trade Practices, p. 708, 

8.79.301 
(Financial 
8.80.102 

(Board of 
8.86.301 
8.86.504 

1196 
Licensee Assessments, p. 250, 396 

Division) 
Banks Direct Leasing of Personal Property, 
p. 470, 1280 

Milk Control) 
Class I Resale Pricing Formula, p. 710 
and other rule - Quota Plans, p. 501, 973 
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(Local Government Assistance Division) 
I Administration of the 1989 Federal Community 

Development Block Grant (CDBG) Program, p. 718, 
974 

I Administration of the 1989 Federal community 
Development Block Grant (CDBG) Program, p. 647 

{Board of Investments) 
I-XVII Economic Development Bond Program - Investments 

By the Montana Board of Investments, p. 252, 659 
8.97.1502 Interest Rate Reduction for Loans Funded from the 

Coal Tax Trust, p. 472, 977 
(Board of Housing) 
8.111.305 and other rule- Qualified Lending Institutions -

Qualified Loan servicers Guidelines, p. 2625, 266 
8.111.305 Qualified Lending Institutions, p. 504, 978 
(Montana State Lottery Commission) 
8.127.101 and other rule - Organi~ational Rule - Retailer 

Commissions, p. 954 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-VII Traffic Education, p. 2074A, 438 
10.13.301 and other rules- Program standards and course 

Requirements for Traffic Education, p, 2537, 438 
(Board of Public Education) 
!-CLXXXVI and other rules - Accreditation, p. 2075, 2271, 

342 
10.55.804 and other rules Gifted and Talented 

Experience Verification - Class 3 Administrative 
Certificate, p. 1072 

10.57.301 and other rules- Endorsement Information- Class 
2 Teaching Certification, p. 312, 662 

10.58.302 and other rules - Teacher Education Programs 
Leading to Interstate Reciprocity of Teacher 
Certification, p. 2629, 397 

10.65.201 Policy Statement on Kindergarten Accreditation 
and Schedule variances, p. 311, 662 

(state Library Commission) 
I Reimbursement to Libraries for Interlibrary 

Loans, p. 956 
(Montana Arts council) 
10.111.705 Challenge Grants for Permanent Endowment 

Development, p. 649, 979 

FISH. WILDLIFE AND PARKS. Department of. Title 12 

12.6.701 

12.6.707 
12.6.901 
12.6.903 

17-9/14/89 

Personal Flotation Devices and Life Preservers, 
p. 1960, 267 
Definition of "Vessel", p. 1959, 269 
Water Safety Regulations, p. 1257 
Helena Valley Equali~ing Regulations, p. 506, 
1281 
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HEALTH AND ENYIRONHENTAL SCIENCES. Department of. Title 16 

I 

I-XV 

I-XXVI 

16.8.807 

16.8.921 

16.8.1407 

16.20,102 

16.45.101 

Food and consumer Safety - Temporary Licensing of 
Tourist Homes During the Montana Centennial 
Cattle Drive, p. 720, 980 
Licensure Standards for Medical Assistance 
Facilities, p. 2349, 479, 663 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 226, 398 
and other rule - Monitoring and Reporting of Air 
Quality Data, p. 1259 
and other rules - Air Quality Permitting of New 
or Altered sources of Air Contamination, p. 181, 
315, 756 
and other rules - Air Quality - Combustion in 
Woodwaste Burners Definitions for Emission 
Standards for Existing Aluminum Plants 
Standards for Visible Emissions in Aluminum 
Plants, p. 2471, 270 
Enforcement Procedures Under the Water Quality 
Act, p. 2679, 314, 611 
and other rules - Underground storage Tanks 
Reimbursement for Petroleum Storage Tank Release 
Clean Ups, p. 1075 

HIGHWAYS, Department of, Title 18 

I 

1B.B.51iA 

Classifying Certain Types of Actions .as 
categorical Exclusions, p. 508, 900 
circumstances Under Which Flag Vehicles are 
Required, p. 1962, 321 

JUSTICE. Department of. Title 23 

23.3.502 and other rules - Licensing of Commercial Motor 
Vehicle Endorsements, p. 2680, 486 

LABOR AND INDUSTRY. Department of, Title 24 

24.12.201 and other rules New Horizons Program for 
Displaced Homemakers, p. 722, 1198 

24.16.9003 Establishing the standard Prevailing Rate of 
Wages, p. 375, 665 

(Human Rights Commission) 
24.9.202 and other rules - Definitions - Investigation 

Procedure on Finding of No cause - Certification 
- Right to sue Letters - Issuance of Right to sue 
Letter, p. 2539, 487 

STATE LANDS, Department of. Title 26 

I-V Department of State Lands' Responsibility to 
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Maintain state Land ownership Records, p. 2546, 
667 
and other rules Regulation of Strip and 
Underground coal and Uranium Mining, p. 1317, 30, 
399 

LIVESTOCK, Qepartment of. Title 32 

I 

32.6.712 

Notice of Change of Agent Employment status, 
p. 511 
State Meat and Poultry Inspection Program, 
p. 186, 612 

NAIURAL RESOURCES AND CONSERVAIION. Qepartment of. Title 36 

I-II Reject Permit Applications for Consumptive Uses 
and to Modify Permits for Nonconsumptive Uses in 
Grant creek Basin, p. 959 

(Board of Natural Resources and Conservation) 
36.15.101 and other rules - Floodplain Management, p. 727 

PUBLIC SERVICE REGULAIION. Department of. Title 38 

I-XXIII 

38.5.301 

and other rule - Establishing Certain Minimum 
standards for the Adequacy of Telecommunications 
Services, p. 377 
Filing Requirements for Municipal Water and Sewer 
Utilities, p. 743, 981 

REVENUE, Department of, Title 42 

I Bad Debt Credit - Special Fuel Dealers Motor 
Fuels Tax, p. 1262 

I Prepayment of Motor Fuel Taxes, p. 1264 
I Allocation of Accommodation Tax, p. 1164 
I Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282 
I Keylock or cardtrol statements, p. 745, 1284 
I and other rules - Centrally Assessed Property 

Market Value of Pollution Control Equipment, 
p. 316, 760 

42.6.101 and other rules - Transfer of Child support 
Collection Rules to Department of Social and 
Rehabilitation Services, p. 757 

42.12.205 and other rule -Requirements When Licensing is 
subject to Lien, p. 828, 1163 

42.15.117 capital Gain Exclusion for Income Taxes, p. 1266 
42.17.114 and other rule - W-2 Filing Dates for Withholding 

Taxes, p. 1268 
42.19.402 and other rules Trending and Depreciating 

Schedules for Property, p. 188, 613 
42.27.301 Gasoline Seller's License for Motor Fuels, 

p. 747, 1283 
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SECRETARY OF STATE. Title 44 

I 

I-III 

1.2.217 
1.2.419 

Interpretive Rule Regarding Facsimile Requests 
for Absentee Ballots, p. 749 
and other rules Fee Schedules for Filing 
Documents in the Secretary of state's Office 
Facsimile Filings - Priority Fees, p. 963 
History Notes - Authority Extensions, p. 652, 901 
Filing, Compiling, Printer Pickup and Publication 
for the Montana Administrative Register, p. 2272, 
2746, 264, 400 

SOCIAL AND REHABILITATION SERVICES. pepartment of. Title 46 

I 

I 
I-X 

I-X 
46.10.304A 

46.10.403 

46.10.508 

46.12.101 

46.12.204 

46.12.204 

46.12.504 

46.12.505 

46.12.505 
46.12.511 
46.12.525 

46.12.532 

46.12.545 

46.12.550 

46.12.555 

46.12.570 

Bona Fide Effort to Sell Non-home Real Property 
for Medicaid Eligibility Purposes, p. 561, 882 
and other rules - General Relief, p. 602, 884 
and other rules - Medicaid coverage of Hospice 
Services, p. 584, 842 
AFDC Work supplementation Program, p. 5, 669 
Network Pilot Program in Lewis and Clark County, 
p. 751, 1199 
and other rule - Income and Benefit Standards for 
Medically Needy Assistance and the Aid · to 
Families with Dependent Children (AFDC) Programs, 
p. 555 
and other rules - Eligibility Requirements for 
the AFDC Program, p. 1166 
and other rules - A Program for Medicaid Payment 
of Medicare Insurance Premiums, Deductibles, and 
Coinsurance, p. 569, 835 
and other rules - Two Per Cent (2\) Increase in 
Medicaid Fees for Provider Services, p. 563, 859 
and other rules Co-payments and Fees for 
Optometric Services, p. 2274, 272 
Requirements for Inpatient Hospital Services, 
p. 2688, 281 
and other rules - Reimbursement for Certified 
Registered Nurse Anesthetists' services, p. 1171 
Diagnosis Related Groups, (DRGs), p. 513, 864 
swing-bed Hospitals, p. 2556, 670 
and other rules - Outpatient Physical Therapy 
Services, p. 597, 868 
Reimbursement for Speech Therapy Services, 
p. 596, 876 
and other rules - occupational Therapy Services, 
p. 1270 
and other rules - Home Health services, p. 654, 
1285 
and other rules - Personal Care Services, p. 517, 
982 
and other rules - Clinic Services Provided by 
Public Health Departments, p. 1168 
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46.12.570 and other rules - Clinic Services covered by 
Medicaid, p. 522, 877 

46.12.703 Reimbursement for outpatient Drugs, p. 515, 879 
46.12.802 and other rule - oxygen services Reimbursement, 

p. 2690, 282 
46.12.1201 and other rules Reimbursement for Skilled 

Nursing and Intermediate Care Services, p. 525, 
983 

46.12.1205 Emergency Amendment, Repeal and Adoption 
Preadmission Screening for Persons Entering Long 
Term Care Services, p. 283 

46.12.1205 and other rules- Preadmission Screening for 
Persons Entering Long Term Care Services, p. 209, 
439 

46.12.2003 Reimbursement for Physician services, p. 520, 880 
46.12.2003 Updating of Procedure Codes for Physician 

Services, p. 548, 881 
46.12.3401 Medicaid coverage of Eligible Pregnant women and 

Infants, p. 550, 883 
46.13.405 Low Income Energy Assistance Program (LIEAP), 

p. 1174 
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