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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HEARING AID DISPENSERS 

In the matter of the proposed 
amendment of rules pertaining 
to traineeship, fees, address 
change, record retention, 
f>Lhi•·s, disciplinary actions; 
repeal of a rule pertaining 
to hearings; and the adoption 
of a new rule pertaining to 
test i ng procPdures 

NOTICE OF PROPOSED AMENDMENT 
OF 8.20.401 TRAINEESHIP 
REQUIREMENTS AND STANDARDS. 
8.20.402 FEES, 8.20,405 
NOTIFICATION OF ADDRESS 
CHANGE, 8.20.407 RECORD 
RETENTION, 8.20.408 CODE OF 
ETHICS, 8.20.411 DISCI­
PLINARY ACTIONS - FINES; 
REPEAL OF 8.20.410 HEARINGS; 
AND THE ADOPTION OF NEW 
RULE I. MINIMUM TESTING 
AND RECORDING PROCEDURES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
l. On July 15, 1989, the Board of Hearing Aid Dispensers 

l'l'<.>pnses to amend, adopt and repeal the above-stated rules. 
2. ThP proposed amendment of 8.20.401 will read 

as follows: !new matter underlined, deleted matter 
inlF·rlinedl (full text of the rule is located ill pilge 8-~83. 
i\dmtnistral.ivP Ru!Ps of Montana) 

"8_. ~()._~QL_ '!\3AINEESH!P REQUIREMENTS A~Q-~TANDARD.§! 
+l+--ih~-~r~±ft~~sh±~-~~r±e~-sh~ii-be-for-i~-mo"ths 

b~g±""i"9-M~Oft-"o~~f~eft~to"-e£-sH~~essfMily-pftss±"9-~he 
w~t~t~ft-~Mam±fta~~oft~ 

+~+--ih~-~ra±"e~-sh~tt-work-for-69-~ays-Mft~er-~he-o±~~~~ 
~H~~rv±s+e"-~E-a-+~~en~~~-h~ar~ftg-at~-e~s~en~er~ 

+i!+ (1) The dispenser (supervisor) will: 
(a) peruse every fitting rnade by the traineO". The 

sup••rvisor shall pre-approve the selpction of the .. ar molli, 
aid and choice of ear to fit. 

(bl ThE" di~penser shall have personal contact with all 
custumer" of the trainee who experience difficuHy in fitting. 

(3l through (71 will rernain the same but will be 
renumberPd !2l through !61. 

!?J._.f.\_!_ice.r.sed, hearing aid dispenser who sponsors a 
ti~i~~~~js directly responsible and accountabl~ld~_th~ 
cjisci£LiD!!tL~I,!!,hori~_.2f th~board for t.~~onductof __ ~~-e 
t: rain~~!!! his _.training act i vi tie~_as ... H . ..J:.he __ cgn(I!J':'i__W~re 
licensee's own. 
- -l:[.C._fQ~=tb~ .. P~!1'9.ses of se~tion 37-.,U)-405L~' t hP wn!:_d 

':.~ll.E"!:~i".ion" wi.!) be applied to inc 1 ude: 
U!L_Airect and r:~~.!!!._<:)bservation and instruction c:>J a 

!:.!:.{1 ir.~,e __ l,ly_~_jjcensed hearing aid dispenser --~.ho _ _!s '!V~iJ<Ij}1" 
f •.>..r . P.rompt_. C<) n_s IJ .. l.t.<l_t:.i..O.!l_i!.tl.cl __ t:! ea_t~B!c.i._a_llcl 
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<_!:>_) ___ :_g~ner~__!__ _ _!!\l~tY.ision "___rnE!an~~e_!"sight by ~~ Iiqt>)"}S!"d 
h~-~-!:!.!!_9__!!!Ui§E~~~-~!______those tasks and procedur'!'_~ that do 
'lt?L..:~quire_~ysical _p_l'_e~sence of the licensed d.-iJ!~!l__ser 
£!l___l:_!:>__!,'_premises, However, __i}-l~~1:_!'<!i.!!"'e must rem'! if! ___ !l_!l__der 
t}~~ _ _l __ iE~!.!""~<,l_h~a r i!!_9__~ji_<,il,~nse r _'_s__d_it::_~c_1:_i_g_!!_L_S_'? n1:_ 0q_l J 

rt>spnr>-'!l.!?! J.UL ~n<L~Y_<!J U!!1:__!'?__!!_." 
Auth: Set·. 17-16-202, HCI\; !.t:l.J?., Sec, 37-16-301, 

l7-I!,-40S, MCI\ 

1. HEI\SON: Till' ·1mt:>ndmPnt.R nt't' propnsPd bec-'!us•· 
tll!dl is,; i·e(•etillun uf t.ht> st<ltule and to clarify the 
n''<J>nnsdliltty of the sponsoring licen,.ed dispensPr of the 
t rdiner• during the lrC~ining pet·iod. 

4. ThP prop>sed amPndmPnt of 8.20.402 will read 
as follows: lnPw matter under] int>d, dt>leted matter 
intPr)ined) (full t.Pxt of the ru]p is located nt pagP B-5R4, 
1\clminist J"nt j, ... Rul<'s of Montann) 

"~ ,} __ tl_d_Q?_ fJ::ES 
lll Applic-'lfion fpp (Includes initial 

wl"itten <~nd practical exami.nation) Sl25-.-99 $150.0Q 
Re-Pxnminat.tnn--written 49-.-98 !)5_.00 
Rt~~examinalion--practical (includes 
l'f'ne>..-,ll .,f t I'd inpe ] icf'n'<P) 55,00 
Ortgini:i) ltc:Pns,· (upon pdS!=';ing 
f~X.:-~minat inns) 100.00 
Renewal li~ense 125.00 
Copies of law ilnd rul•·s 5.00 

( 2) S+AB,fHl l_?_2__,__Q_!) of the appli•:at ion fee is refundable 
..->thin first(,[) rli!YS after applic;;tion, with $25.00 b»iii<J 
,-Ptdtned for board ad.rninistriltive cu~ts. 

!31 wlil ren1ain the same." 
1\uth: SP<'' 17-l-134, 17-lfi-202, MCI\; IMP, SP<: • .17-l-114, 

n- 1 (,-:! () 2 ' l 7- I 6-4 0 2 • 3 7- H>- 4 0::; ' .17- I h- 4 0 7 • Me A 

S. B.~SO['!: The drnendment in applic,;t.ion and written 
t>Xanlilldllnn f<:-PS is being proposed because Educational Testing 
SArvin' h.<s ~rwreas<'d the cost of th<> written Pxam. This 
nrnPtH3r1H·'nl WJ.ll Pl<:lk,:) tht=- fr-~es r::nmrnensurclte with prnqr .. llfl .-ireo 
l"i')Xt_ S. 

6. ThP prnpos<>d amendment of 8.20.408 will read as 
follows: !new r.•ilft<>r und<"rlined, deleted matter intt>rlinedl 
(full tPxt nf thP t·u!P IS loratr•ol .11 l'"'l""' 8-~R~ Mill R-'•Hfi, 
c'\dm1 nt st t·df j\'{' Rulf's of ~lnnt..uvd 

"8.20.408 €BBE-9F-E!Hf€5 UNETHICAL CONDUCT For the 
P!!!:f'OS~ ol_~~_Et!Qn ~l::16-41l_(_l4l_-;:=_!'1~~eth1-;;~J---_concjyst shall 
ir~<~_l_u·~~ L I:Jtl_t_~_!_: _1:'~_1!.1!'! te_d _1:__<>__ ~h~ _!:'?L!.'?~i__l1_9_-' 

(1) through (6) will t-em;~in the same." 
.-\>Jih: S,-o·. 17-[(,-202, Mr'A; HlP, S<"c •. 17-lfi-411, MCI\ 

7. REASON: Thts amt>ndment is intended t.o cldrify 
t () J It'Pn~,·es w·hnt ennduct th~o• boett"d w1ll C"'OnsidPr t.n bp 
unPtht('dl fr,r th,.. pu!JH)!-'if' (Jf df'firltnq .tnd ,•nf,,n·inq ('(ntduc·t r,f 
I I ('f-'rlS!'f'S. 

11-6/15/89 MAR Notice No. 8-20-16 
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R. ARM 8.20.410 i.s being proposed for repeal. The text 
of the rule is located at page 8-586, Administrative Rules 
of Montana. The authority section is 37-16-202 and the 
rul<• implements 37-16-412, MCA. The rule is being proposed 
for repeal because the hearing process is set out in the 
Administ rath·e Procedure Act and this rule i.s redundant. 

9. The pt·opnsed new rule will read as follows: 

"I. MINIMUM TESTING AND RECORDING PROCEDURES (}) The 
mtnimu.;;-··testTng- procedures under section 37-16-411(15), M('A, 
"hdll indude the following: 

(a) Air conduction tesls must be made at American 
National Standards Institute (ANSI! standard frequencies of 
2S0-500-1000-2000-4000-6000 hertz, Appropriate masking must 
bP us<"d in administering these tests. 

!bl Bone conducti;n tests must be made on every client 
at. ANSI standards at 500-1000-2000-4000 hertz. Proper masking 
mu«t. be ;,pplied while administering these tests, 

(cl SpPech reception threshold and discrimination, 
lf>sting must be condu~ted undPr quiet conditions, with 
appt·l,flridte masking. 

(,!) MeasurPments of usetc discomfort levels must bP 
t o~ko•n, 

12) Rl"ference food and drug administration regulation« 
on requirl"d referral of clients to a medical doctor under 
cPrt~in (~onditions. 

(1) Reports of audiometric test results on the patient's 
audiogram fotc the purpose of fitting and dispensing hearing 
a 1 ds sha I 1 includt> the following: 

(a) Name of the patient; -
!bl Date of the test; 
(,-t Name arod license number of th.-· pt•rsun giving th" 

(dl Whether the test was calibrated in SPL or HTL. 
(4) Audiometers used in testing the hard of hearing must 

bt> cdlibrated to ANSI standards once a year. A certified copy 
of an electronic audiometer calibration made within the pasl 
lw .. lve m<>nths must be submitted to thf' board by the 1 u- .. ,,,. ..... 
no later than June 30 annually. 

Auth: S€'c. 37-16-202, MCA; H!!.'· Sec, 37-16-202, 
37-16-4ll, MCA 

10. REASON: This rule will define minimum testing and 
recordinrJ procedures for compliance with the statute which 
providPs conduct standards for licensees. In recent years a 
large number of complaints have been received from consumers 
who were found to have been inadequately tested, rPsrtlting in 
frustration to the consumer and loss of thousands of dollars 
to sf'nior citizens. Some members of the dispensing industry 
requested the board to set out proced11res for minimum testing 
stand;,rds. This rule will also serve tn direct persons 
entering the industry to learn from the beginning the 
approprtate test procedures for evaluating the h~rd of 
hearing. The result of this rule will be consumer protection 
in t.h~ selling, dispenRing and fitting of hearing aids, 

MAR Notice No. 8-20-16 11-6/15/89 
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11. Interested persons may submit their data, views 
nr arguments concerning the proposed amendments, repeal and 
adoption in writing to the Board of Hearing Aid Dispensers, 
1424 ~9th A\·"n""· H"'"""· Nonl<~na 5'lfi20~0407, no l«tPr than 
.lui\ ]l, I 98'l. 

l ., 1 f a penwn "ho 1s directly affected by the propo""'d 
"""'ndmenl s, repeal and adoption wishes to express his data, 
viPWS ('' drqumf>:nt s o1·ally or in ~·rit.ing dt a public ht•dring, 
IH• rutst nl.lkc· '-Tit'"" r<'qUPst for a hearing and submit. I his 
n••JIIe><l c1lung wtlh any comments h<" h.H< to the Bo<~nl of H"aring 
.\td IJispPnsPrs, 1424 ~ 9lh Avenu••, flt>lenrt, Monliuo,; C,9620~0407, 

"" L1ter than July 13, 1909. 
1"·· If tlt<' board receives requests for a public hearing 

on t hf' pruposf~d a.rnentiments, repeal and adoption from either 
10~ or 2~. whi~hever is less, of those persons who are 
directly dffPclPd by the proposed amendments, repeal and 
adopt ion, fn>m thP Administrative Code Committee of thP 
lrgiNlature, from a governmental agency or subdivision or 
frnm .,n ·'"~"''iation h;wing no lpso; than 25 rnE'mbero; who will 
b<> dir,.clly affected," hearing will be held at a later 
J,Jtp. Not ic•• of th>" he.Jring will be published in thP Montana 
AdministrativP Register. Ten percent of those persons 
dLrectly affe~ted has been dPtermin"d to be 10 h~sed nn thP 
I 04 1 ic~nRf•Ps in ~1ont.ana. 

11-6/15/89 

BOARD OF HEARING AID DfSPFNSERS 
J.f'F ~lfCKFN, CllAIRMl\N 

BY:_~__WL~-----
MIC AEL L. LETSON, DIRECTOR 
DE ARTMENT OF COMMERCE 

MAR Notice No. B-20-16 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 

In the matter of the proposed 
amPndruent of rules pertaining 
tn applications, seals. exam­
inations, reciprocity, suspen­
f; tons ,'Jnd revocations, 
•:ompL•int pt·o<·ess and the 
adupt1on of a new rule 
pertaining to disciplinary 
action~- fines 

To: All IntereMted Persons: 

NOTICE OF PROPOSED AMENDMENT 
AND ADOPTION Of RULES 
PERTAINING TO LANDSCAPE 
ARCHITECTS- ARM 8,24.403 -
405; 8.24.407; 8.24.410; 411; 
RULE I 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On July 15, 1989, the Roard of Landscape Architects 
pru~•ses to amend and adopt the above-stated rules. 

? The proposed amendments and the statements of 
reasonahle necessity for the amendments are as follows: (new 
matter underlined, deleted matter interlined) (full text 
of the rules is located at pages B-787 through 8-792, 
Administrative Rules of Montana) 

+~+--Th~-e~nd~e~on~-eee-o~e-~n-~h~-e~~f~~ee~on-form-n~~ 
~n~~~~o~n~ed-by-eh~~-referenee-ne-~ere-of-~he-r~i~e7 

+3+--B~e~oeal-of-e~~f~ea~~one~--When-ehe-boar~.-ef~er-d~e 
~ons~~~rne~on-of-en-appi~eene-an~-of-~nformee~en-per~a~n~n~ 
~hereeo,-~~-~ae~~f~ed-ehee-ehe-a~~f~eane-ie-el~~~ble-for 
reg~e~rae~on 7 -ehe-appfieane-w~ll-be-veee~-regieeraeion-by 
honr~-Majer~trT--Th~-~ppli~ant-w~ll-be-neei£~~~-ef-~he-a~~~"" 
hy-+'IH•-ho!U'~T 

f~+--ff-the-bonrd-~e-~nabie-eo-~~eermine-frem-the 
~"!ermee~en-provi~~d-hy-~h~-applieane-whether-~he-appl~ean~-~~ 
el~~ible-for-re~i~erae~en7-ehe-appiieaeion-shall-be-~efe~~e~ 

an~-ehe-appl~ea"~-~e~~e~te~-by-eereifie~-mail-to-f~rn~~h-e~eh 
ad~ie~onni-infermaeion-a~-may-be-neeesaaryT--ff-afte~-l-yea~ 
from-eh~-daee-ef-the-req~ese-£er-s~eh-informaeio"'-ne-rep+y 
hae-been-re~eived,-ehe-applien~ien-will-be-rejeete~-and-n-n~w 
app+ieat~on-w~ll-be-req~~redT 

+b+ W All registrants applications and related data 
shall be kept in separatP permanent files and maintainPd hy 
I h··, hoard. 

+4+--Rejeeeed-applieaeiens~--f£-an-appl~ea~ion-~e 
rejeeee~,-ehe-board-wiii-edv~se-ehe-appi~eane-in-eeeer~an~e 
wi~h-~he-prev~~ione-o£-the-aeeT 

+~+--Reeon~~derations-end-rea~plieatione~--Ae-nny-eime 
within-i-year-a!~er-daee-o£-netiee-of-aeeion-by-ehe-boar~, 
a-~e~~e~~-May-be-Made-fe~-reeenside~atien-of-an-n~pt~ea~ien 
wh~eh-ha~-been-rejeeee~T 

MAR Notice No. 8-24-15 11-6/15/89 
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ldl After 1 yedr has expired, a new application is 
re•fuir·Ad iltod must be made under the section of the law 
appl icilble on th.- date the new application is •filed. 

ta+ lhl will remain the same." 
;\ul h: S,.,., \7-f,f,-202, MC'A; IMP, Sec, 17-66-304, MC'A 

REASON: This amendment is being proposed to delete provisions 
tilill-are vague, redundant and archaic and to clarify 
t tH~ prnc(->dU.t'!"S fur re-conside:t·at iun nf .=tppl irat ions nr 
1"1';1pJ)} ir·.:tf jnns f1~r l iCPnSIJl"P. 

I I) wj II rl"lllil in thP 
!.;dtllP. 

Ia) S~a+~-o~-r~eher-~t~mp~-ef-the-~ea+-£er-+and~~ape 

nrPh~te~~~-~~~t-h~-~~rehna~"-thre~gh-~he-henrdT Seals of 
2 dJfferP.nt COlZE'S ilrt' authnrized; pocket seal, the size 
C(JnJmO"rCidlly designated as a 1- 5/8 inch seal; or a desk 
s•e«l, eommer•·ially designated as a 2 inch seal. The seal or 
rubber stamp w1ll bear the registrant's name, registration 
numbPr and tht· le9end, "Licensed Landscape Arch i teet •, as 
presrrJbed hy the bo~rd, Every registered landscape architect 
shdl I havP. il seal in design authorized by the board. This 
SPd] «I' ruhbt>r stamp with thl" registrant's counter signature 
shill] npp..,at· on thP title page of specifications and on 
..-v.-ry sh•·o>t .,f t.hP wor·king drawings when filed with pub! i<" 
~tlttl(Jritit·~. Ir1 r·ds~ of d partnt)rship, only one of the 
r"'gisten•d pnnC"ipal parl.nPrs shnll bP I"P']UirPd In seill or 
Rt .trlfl dn(·tHn...:-nt s. 

(:::!) r'IT1d (a.) will rem~tin the samp." 
.-\llth: Sp<·. 17-66-202, MCi\; UJ.!~, SPC. 37-66-303, 

~7-(d~- ~OR, ~1('·\ 

REASO"<: Thi'-1 ·"""'ndmPnt is be1ng pr·oposed so that licensees 
ffi~l¥'·r;,-Jrchcts,_~ se("'\l"i at firm~ of ttH..,.l t- ('hoic•e tind rfd ieve tht? 
hn.;n·d f!'tHn ,11·t Jng .1s o:i sllppl iPr. 

"8,24.405 tXAMINATIONS tlt--~f~e~-d~ly-! 7 -19~9 7 
regia~r~t~en=~;:;=+eft~~ea~e=~re~~~ee~-w~!+-be-by-Hn~ferM 
n~l'i:,.,nel-e!<ttmi:P'!P'l~~""" Th•• dppl.ic;d ion fee shall nnt: be 
inc·llfded 1n th•~ Pxamtnation fees. 

(21 through 151 will remain the same." 
.1\uth: Se<· .. 17-66-202, Mf:A; 1:"1£, SPC. 37-!\6-202, 

~7~(1fl- HJt), M('A 

!lE~~ON: This anH'ndmPnt. is being proposed to delete provisions 
th.d an• ,,I·,·hai•· .Hid Ullllf'Cessanly I"PPPat statutory IC~nguilge, 

"A.24,407 RECIPROCITY Ill ThP board may, without 
wr·itt.E"ti .;;:,;,,:;jfiilti;:;n~up~n-appli•:ation therefore and payment of 
propt?r fe~. ts£t~P a certif1r•ate of registration a:ti a lrtndscapP 
,]JTh.Jtec-t: to any person who submits evidence that he holds" 
<'Utr·,nt ,.,.,., ificilte of qualification or registration issu..-d 
t·o hint by propf!r authority of thP council of landscape 
.~r-~ h1t *'''' 11rP rf•qis1rr-tt inn hoard~. SHeh-ltF"f'l+fl"ft"t-!11-!!:hrt+t-,-R!I'I 
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~~r~-of-~h@~r-ep~±~ee~~oo,-~oMpl~~~-ao8-eeo8-~o-~he-ho~rd-~h~ 
e~enderd-app±~es~±on-forMT 

(a) and (b) will remain the same." 
' 1\uth: SPc. 37-66-202, MCA; IMP, Sec. 37-66-306, MC'A 

!_!f,fi~Q~: This amendment 1s being proposed to delete a 
provision th~t is redundant to application requirements in ARM 
8.24.401. 

"8.24.410 SUSPENSIONS AND REVOCATIONS 11) 8nd~r-~h~ 
~ro~i~;;~;=of-~h~-set 7 Holders of certificates of registration 
may be ~1sciplined revok@d-by-~he-board-for-ee~ee-snd after 
~roper hf'arings in conformity with e~-f~l!y-ee~-oM~-±n the 
Montana Administrative Procedure Act 7 -sn8-~±~±e-8;-ehep~~r-~ 
6f-~he-AdM~n~e~re~~ve-RM±ee-of-Mon~sne. 

f~+--when-e-eer~~f±ee~e-of-r@~~e~re~±on-±e-revoked 7 -~h~ 
~ndivid~~±-eh~±t-eMrrend@r-~o-~he-eMe~ody-of-~he-seere~ery; 
h+~-~er~ifie~~e,-poek~~-re~~e~rs~±on-eerd;-end-see±T" 

/\nth: Sec. 37-66-202, MCA; IMP, Sec. 37-66-321, MCA 

B~~~Qll: These amendments are being proposed to remove archaic 
and redundant language under the Administrative Procedure Act. 
Provisions for surrender of revoked licen~Ps are contained in 
proposPd nPw RULE I (3). 

"~_._£_!_,__!!.!_S9t'!f.I,~.!t:!L£ROCE§_!; ( 1) Anyone-w;;ehin~-~~ 
en~~r-~-~omp±e~~~-~g~in~~-e-reg~~~er~d-lenrise8pe-ereh~~ee~ 
~h~tt-dn-so-~e-~he-bnerd-on-forMs-prev~d~d-by-~he-boerdT--~he 
eempt~ina"~-M&y-el~o-prov~de-e-eopy-of-~he-e~mpte~~~-~o-~h~ 
±~nd~~~~~-er~h~~~ee-~n-qHe~e±o~T Complaints must be made in 
wr i!:_~-~-to~~oard. The board will investigate and act on 
~l1sh~comp_!aints,_!_t___~-~lso inyestigate mat_ters __ ,._i!chin t!:..~ 
tO_\!_!l_ IU~2.'!.! ~~ 

f~+--Anye"~-w~~h±~g-to-eneer-e-eemp±ei"~-e~e~ns~-a~y 
~"*~~~"s~d-p~rso~-offer~ng-~o-pree~~ee-!end~eepe-erehieeee~re 
er-ho±ri*n~-h±meelf-eH~-es-e-le"deeape-srehi~ee~T-mey-do-so-by 
fil~n~-e-eoMpte±~~-w*~h-~he-bnftrd-or-d~ree~ty-wi~h-ehe-nff+~e 
of-the-±eeel-ee~"~Y-ft~~or~eyT 

f3+--~h~-boerd-willT-w±~hi~-i~e-eM~her±~y 7 -e~ei~~-sny 
perso~-w~sh±ng-~o-eneer-eny-eeMplein~-e~ft±ne~-e~y-viele~e~-e~ 
t-hi!!-&e~T" 

1\uth: Sec. 37-66-202, MCA; IMP, Sec, 37-66-323, MCA 

Bfo!)SQ~: This amendment is being proposed to remove archaic 
and rPdundant language, to make filing of complaints with the 
board as simple as possible and to make clear that the board 
may investigate serious appearing matters even though no 
complaint is filed. 

3. ThP proposPd new rule will read as follows: 

" _ __Rl.!J.,E;_l_ DISCIPLINARY ACTIONS - F_!~_S ( 1) The board 
r.-sprv••s the discretion to take appropriate disciplinary 
acli<>n J>r<>vided for in section 37-1-136 and 37-16-411, MCA, 
aq.nnst " licPnseo> who has violated any law or rule of lh<> 
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board, ilnd tn decide on a case by case basis the type and 
exl<'nl of dis<"iplinat·y action it dPems appropriate applying 
th" following considerations: 

lal the sPriousness of the tnfra•·tion; 
lhl th.:· d•-•trim .. nt. to thP hPa\l'h, sdfE't·y and wPJf;u·e of 

the- pt•,lple uf Mont"ann.; and 
lr·) disr:iplinnry actions relating to thP licensee. 
I 2) Tlw bnnrd may impose one or mor•~ of the following 

<-;:_inttion!';; in d£1propriatf" .. cases: 
(d) l"P\'tlC'i=tt.ion of d }J('('>IlRP; 

(b) suspt:-ns1nn of tht• 1·ic1ht tn prdc.~t.iCf:> fur ,-l period nnt 
t•~('Pf'din(1 l Yf~ar; 

(r·l plnPinrr a licensPP on probot ion; 
ldl puhli<- or pri\'.-ll.e reprtmand ot· r.E>nsure of a 

IPI I tmtlalion or restriction of the scope nf the 
1 L( Pnse and t hP I i cpnse.::a' s pract IC"P; 

If) d,-.f,.rrill <>f dis•·iplinctry proc.,o>d.ings or imposition 
ilf di~c.ipltndr·y sanct:jnns; 

lgl nrrlo>ring the licens~e to succPssfully romplete 
rlpJn·opri.tte profP.ssional t.rnin.ing;: or 

lhl u•1posJI .i<>n of n fine or finPS not. to exceed $500 pF>r 
1n~·id,_•nt of vJo]ation. 

ftl f1n<>s will bl'! dPIPrt>JJ<~<'d by the board on ;,n 
i.ndi\'HhJ,'II pPr t'ctSf' basiR. 

(j\) (JilPS 1'\IJ:qt hr· pdlr) Withtn 30 r)ays of lJI.d}ftr:.-ttinn 
f t'!Jrl t hP btJr1rd. 

I IIi) f.• i !11 re t.u pay the f inP and assessments fnr 
\ Jtdt-~t torlls> m.ly re-stdt in non-renewal of license. 

( -~ l ~.Vtp~n d I i CF·'nSP 1:q t"f;"Vokt·1d or suspE"rHiPd, ~ hP t i r·,:.n~~e 
nr~st surrf-'ndPr thf~ 1 ic~=:.nse to thP ho.-u·d." 

.1\lllh: 17-f>fo-202, MC/1; ~p. s,,., 17-l-l 16, .17-fifi-321, ~W}\ 

REASON: This rule is being proposed to implement SPCtion 
}1~i=i36, MeA, and providP the board with more options for 
discipl in.1ry ~.-=tnr··t inns in c:as~s nf violation of pract.ict=-
sl ,Jnd,Irds. 

4. Inb·restr->d p<?rsnns may submit their data, views or 
_, rrpJm,.nt s •.·on<:ern i ng t h., proposed amr•ndments and adopt- ion 
in wt·it in<J t<> I he Bo<trd of Landsc.;pe 1\rchitP.cts, 1424 - 9th 
AVE'Iltte, flpJpn.-,, N"nf..-lnd e,q620-0407, no laler than .July 13, 
I <lfl 'l. 

S. If d f"'r"'un wh<> JS dir<>o:tly affe•·led by lh•• propos<o•d 
ar:rf•ndments nnd adopt ioll w1sh~:s t.o extH·ess his dat d, v if:-"Ws or 
argumPnls orally nr tn writing <tl d public hearing, he must 
m'lkP wrill•'n rP•.Juest fot· a hE>ar-ing and submit th1s re,guest 
al<>ng wit.h .1ny enmment.s he h<t>< to the Elo<1rd of Landsco1pe 
.\rchit,-.cls, 1424 - qth "Vf'nlle, Helt->n<t, Montana 59620-0407, no 
l.ll••r th.·lll July 13, 1989. 

6. If tht-> bnilrd t"PCI'!iVf'S request.s for a public· hedring 
"" th•' p1·nposed amendPwnts dnd adoption from either 10% or 25, 
whtdH?\"t•r is lr·~s, of thoRe persons who are directly affected 
l>y t lw propos•·rl .1me,ndment and adoption, from the l'ldministrative Code 
<'<•l'tntiil•·.- nf lhP !Pgis!iltur•·· from il qovernmental ngenc-y c•r 
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subdivision or (•·om an association having no less than 2~ 
memb~rs who will he directly affected, a hearing will be held 
at ,, lnt.er date. Notice of the hearing will be published in 
tloe ~l<>nl.ula Administrative Registe1·. Ten percent of t hos~> 
persons directly affer:ted has h<"l-'11 deter·m1ned t.o hf> q b.Hw<l on 
th1• qn lj(:Pnst:;)e-s in flr1untanrt. 

BOARD OF LANDSCAPE ARCHITECTS 
VALEHIE TOOLEY. f'HI\IRMAN 

·~!~-~ 
EL L. lETsoN, DIRECTOH 

RTMENT OF COMMERCE 

('pr·t ified to th<O' Secretary of State .Junf'> 'i, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PHARMACY 

In the matter of the proposed 
.-HnPndment of rules pertaining 
to susper}sJon or revocation -
gross immorality and dangerous 
dru<J<; 

NOTICE OF PROPOSED AMENDMENT 
OF RULES PERTAINING TO 
PHARMACY- ARM 8.40.415; 
8.40.1215 

Nfl PliBLJC !lEAR l NG CONTEMPLATED 

To: All lnterc·"ted P<>rsons: 
I. tin .July 15, l'lfl'l, thF fl<>ard of f'harmi'lcy pr•Jpc>sPs to 

<lmPnd thP above-stated rules. 
2. The prnpoR<>d amendml"nt of 8,40.415 will r.o•ad as 

follows: (new matter underlined, deleted matter interlined) 
(full text nf the rule is located at pages 8-1139 and B-1140, 
,\dmJrlist ,.,,, i,.,. flu I••>< nf Mnnldt!o.tl 

"8.411.41:> SUSPENSION OR REVOCATION - GROSS IMMORALITY 
t]) -- ~o~-th;;·- purpose of !:nteroro!'eHn'!l-"'!l~"e!!l;;;::;:·n;moro~tHI!y"-

1.1!!1-H-~t!"!'he!!l-t'e !.!!!E..l.e~~Pn.i_ing_!b.!L.E.!:OVisions o! section 
37-7-311+5+14!, MCA, the board hl.l!!l-del!erom!:ned-th~.tt-!:1! 

~"" +>•de.,.,.- ..,.;~ ~ "" -•v•t> -+ 'i:m'i: t-ed_.,., <!~l..i .r~.~~___:_g_r.Q.~.!!_ll'l~li.!:Y . .': __ .<!_'> 
fq I li)WS: 

. (;;) 

~t.lt f-'> r'ltld 

~~~w~n'!J+Y engaging in any activity which violates 
f~JeraJ statutes and ruJps governing the prClcticP of 

ph.in!laey; 
Cb) kM,.,W't""~+y dispf•nsJng ~n outdated nt" q_uPstion;lhl,_• 

pr·udw:t; 
(c) ~l'l"w"'"''l+Y dispensing a cheaper product ,,nd ciMrging 

fc11· .i morP ex~enstVP product; 
(d) knt"Jw+n~+y c·hdt"~linq for lllnr·,.... chJsdgt-~ units th.ln iB 

act"·' I 1 y cl1 spensed; 
(e) ~~"wil'lgty altering prescriptions or othPr records 

whi<'h the law re<Juires pharmacies and pharmacisls to tnaint.ain; 
(f) ~n..,wi-,g-1-y dispPnsing tnPdjr·at.iun without. proper 

.1ut hor i zat. ion; 
(q) k~"w+nt!+Y defraudn>g any pf'rsons or qovPrnmPnl 

~q, .. nr"'Y rPce i vi ng pha rr1ary serv icl?s; 
(hl dnd til will retnain the same. 
( j l.. .. b~} i .. t19..t. §eJl1!.'9 . ___ .E!,trC!!.<!!3ill9 0!:. ... t.!::<!<!!.!'g__~ny 

pr•:~<.' r ~['I_ i_.,n •lrug .. !';Bm[Jl es ~·r: .qfJ.~t:! n.g te> "'.~l.L....El!.!~,h~.!!<Lnr 
!c !:~de_ 9t:ll9_ saJl1p) ~5_,_ __ ~- "f1rl!.9 .... sampl_!:!~~'- as ~sed_.!:t!:' r~! n'-~ 
9~.U n~d_t..o . "'"<ln. ~.'!"it of_ a_ .. 2!:1'!!3C:J:i.pt io~ __ <!.r_l!9 \!hi~h_ l !?._ n<Jt 
.ir:>ten•.lt"d_l.o b~. ""l.<J .<~nd is intended t<> prom~>.te t.h.-, ""]"' o..f_~ 
d r:-_ug ~" 

•\1tlh: S<·•·· 17-7-201, MC/1; St'<', 17-7-311, Mt:'A 

REASON: SitwP •t i!l now <t violation of FedPral law 
!Pr~s<'ription Dru<J Marketing Act. of 19R7-P.L, 100-2'l3) to buy, 
sPll, pur·chas .. or trade any presC'ription drug "amples or to 
~~ffr·r· t 11 ~~:·II, purchn~,.,. nr t l'.:tdP r1ruq samples, thr ~rLrtt'd (~f 
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Pharmacy felt it appropriate that engaging in this practice 
by pharmacists should be added to the list of practices 
prohibited in this rule. 

Deletion of the word "knowingly" from conduct standards 
reduces the burden of proof for license discipline proceedings 
from the burden for conviction of a crime to the burden for 
a civi 1 suit. It is felt that harm to the public could 
result from inadvertent acts or omissions, as-well-as from 
i nt "nt i.fHld I <Oct s. 

1. The proposed amendment of 8.40.1215 will read as 
follows: (new matter underlined, deleted matter interlin~d) 
!full t.-xt of the rule is locatf'd at pages 8-1180 through 
8-1182, Administrative Rules of Montana) !The REASON for 
thr amendn~nts tn Pd~h schedule is located aL the end of lhP 
sch<'nu 1 ,., 

8.40.1215 ADDITIONS, DELETIONS & RESCHEDULING OF 
DI\NGERCiU~ DRUGS-- ( 11-t:hrc•ugh -·T4)wiT1remainthesam_e_: 
- - -(s)· "!naddit.lOn to the controlled substanc,es identifiPd 
and referred to above, the board has adopted. pursuant to 
the authorization in section 50-32-103, MCA, the following 
substane<"s to be added, delet.<"d or reschedu}Pd thereto: 

(") S<.,h•,dute I 
( !l--~~ ~- !l c e !..Y l.: ~!Ph!!~met h.Yl_~ ~12_ l}y_L_tl_~,y~ %___!! er, t._i_n n 

2_()- 32- ~? 2( !.!...,__ m'.!\'---.21'.\.ates 
(_ !_i) .. _____ ·- _t>e_t.':I::'~Y.~!:''-xyf_~[\ta_n-1. L!!~der ~~<";_U()n 

?0:::}~~.£12!1JL MCA, opiat_es 
(.~!it ___ -~--·l.>':'!~:lliTQJ!Y:::_~metjl_yJJ~I).!._~nyl unde.!: __ ~-~s:.t. inn 

2_.0 :::}_?: ~llJ..!l.L.-l!f~_,__QEj. ~ t e J3 
L!.~ ~ ---~~~d_q~.!_.:___ld__:_<! i met h~ x y- 4 -~ t hi!l!!'!'E!!~ 1-'l.'!'~ ']e ung Pr 

s~.£1ion_ :iQ~}f_::-_2_2~, MCA~uc=in()genic subs.!:.~s~s 
h+ lY.L~ _____ '!'e_~ ha_g_u_<;t)o_l)"'__ll_l}_<!~_f!~_t_!~fl.-.~-0-32-_2~2 ( 4 I , MC.~, 

d!'pre~~<.tl}t_§l 
HH !yil_ 3, 4-methylenedioxyrn~i;hamphetamine (MOM~) 

ll_nger -~~gtiQ.!L~_0-32-222 ( l~L_halluc_!nogenic substances 
~y! !l_~ _______ 3-m<rth.YH~r:!t<.t_!1Y.!_y_I!Q_~F--~.£.t_i_9n _!iQ:}I:222 ( 1 1. 

M_<;_A,~'?Eiates 

(_~.\.EL. ___ ~-~--:::'!'~!_I!vll.hiofentanyl under sect~9.f1 
50- 3 2- 2 2 I_(_ll....t__!iQ\-'--.-2~ te s 

(_!~ .!._____ mppp= 1-rnethy 1-4phe_!:!Yl=_4_-2.!:!?P!o2.!I.O'!Y.P.i£er i_Qi ne 
u.~.d~s_~~~'!:.io!!_~-32-222 < 1), opiates 

!~1_-~----~ai-!.~!.YLunder _!.'~Ection 5Q_~l.?_:_n1!.}_~, tJCA, 
t:!a_l_l_l!~ir:!29"nic substances 

! ~ t )_ _ __ --~par a :!1 uroJ~.!!i."!.n..YL !!!:~d e_t:_!!_~£ t)_Q!I 
5. 0::: ~ 2 ::)) nl...! .. ,_ __ ~CA, opia_t~~ 

(_.;<_i!..! ... ____ .. ____ p~e-~n~"'-tb.1l~l-phel!.vlcy_c=_l_oh~l'.Y !o'!.!_I!ni ~ undt>r 
se<·t i '?!)_ ?9_:._3_:~_::.U~_!_ll_,_I1S:_I1'-l_t<_~_l l_L,!E.!,.!}Q~~;.s__subst'!_!:lces 

! x~i ~ l _ .. ___ ... l'~P!lJ'=l:_!_l:Ph~r:!vl~!.h1 U.:..~pbeJ1~!-4-
""""' o~n'.iP'"!:..'_'}!_ne under S~£ti2_!! 50-31_:}2~Jll '~ ~~i.I.L.-2Eiate§ 

(_~ i~) _________ p~l:: ( ~-::P!!~I!Y!..<=.Y£.!.2.he~Jlp.Yit:.'?~i~.i.!'!~--! pep 
ana ~og )_ u11dP.r sPc-t_ipn .. :~.!.?.::::~_2:-22~_p!_.._tlt;A, _ haP.uc i nogen i <' 
suh~f dW'I'S 
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+~ii+ (xv) suf~ntanil listed in section 
50:-32-2221 1 1 ( i-i· i; r.ic~, __ i_s~i~~i;_;:;r~J~i-~I~i __ '!chedule. 1.! ~,._u~.t~_Q 
b••low 

(xvi 
op l d I f'R 

... 1 hi.nf<>ntanyl U'.}dP!: ___ !!_~s:-.t, ion 'i0-.12-2221 ll, MCA, 

RE1\SON: Th.- ilb<n-<>-1 istPd drugs have been placPd in SchP.dule I 
ir; Tl,;: U.S. Cod" nf Fedet·al Re9ulaLinns (CfR). These actions 
wer"' bas"d on the finding that thP.se substances ftt in the 
cilt:.•gor~ fnr inclusion ,;, Schedul•• 1 in the CFR. The feder·al 
RP(jlllat.ton C!Ltliun for f'aeh druq and its effective date 
'".,.. avd 1 lab!P at 1 h<> l:loard of Pharrna<·y off ice .. t 14~4 - 9th 
,,._.,-,tiiH-", flp_l ,-.no-~, Mnnt. dO;) ~~q()20-0407. 

(bl SchPdu!P [! 

(1) will rPnltlin th~:: <.;:rtmt:.:.. 

I i•l Hallucinogenic substances listed in section 
')11-1~-2241 :>1 hillluci~oq<?nic substances. 

IAI fldronabinol- (synthPI ic) in sesarnP oil and 
cnt"'(lpS1iinted-1n d ,:;oft qelctttn c<tpsuJp in a ll.S. food and drug 
ddn 1 '' t st.t- .. t tun approved drug product..-

( fll ___ !_l~l,_i 1 <_>!l~_!!nder _s.,s_~_i_o_~I__S!i.::.J_:?..::.2 24_0l__,___,M~A, 
h.i I lur,' 1 '.}().9.,_1}_1_£ .. §.'Jl!~l_ii[1£eS 

{ l1 i l and ( i\·) wi 11 rem<li.n tht"\ s.ime. 

Hl_liS<I~: ~.ibtl<>rJP h.H; bec·n pla•·e<l tn Schedule IT in lhP t:.s. 
£'qdP l)f f~"·der-:d Heq1st~S"r (CFR). This dmf;"ndmPnt was finalized 
in t.h" FPd,t,tl Regislpr 4•7/1!7. ThP Federal Reg•ster citation 
'" ~~rll042. This,.,., inn was basPd on the finding thilt this 
sub~tan~·~-· flf'-' in tht• ("dtpgnry for trH·ltJHtnn .in .s,·ht·-.duiP tJ in 
I h•• <TH. 

(<:" l_ Sc-h<>.9~!J."'.~l.l ( u _____ t_i letaminP __ & Z~J[d~IC'f'<lnl lt_P]..'!_~CJ_]}_JJ.fl_d_er_s.,!'tiO..!J 

:1 (~- :}) ~ ;?c2_ !2_~_J_l_!·---~1!;·:\ , ____ q~_r~!.~_§_sa n t ~ 

l3_~;!10()N: Tii•·L>I'lin<> & Zolazeparn (Tela;wl) has been placed i.n 
S<'hedule Ill of lh•• u.s. CodP of F••dPral Regulation (CfRI. 
This action wa>< bas<"d on the finding that this substancr fits 
the calPgory for inclusion 111 Schedule III in the CFR. The 
~·eder;d RPgislr·r citCltion is 52FR2221. This arnen<lrn••nt. w;;s 
finali?.ed 1n lt!f' J··~de·rdl RPgish->r 2!20/A7. 

~ .. ~ I d) 

U.~-- -·-- -- l•.r.Ql1'-'~f>£"'-''- ~'!:11·~r-~t>.<:_t_"-,J'-'__5_Q.~.ll-=?.2.'l.i1_!...c __ t!t,:A., 
depr"'~.!<-'!.!l_ls 

I~ i }_ _•,~anH•z_epan_l __ un<j_er _ se<·_!_i ~,~ __ 50-~_;! ::l.2.'H1. I ,_}1I~, 
~-~P!-~l-~--~-!1-~§ 

I liJJ _r'~ll hi rtP_uf:!<~.r.:_~s__p_cot_ion ___'iQ_:_;~~.::-229 (__4), MCA, 
stimulants 

-(fv_[" _____ c_~! 2_!,>a_?,~-.!t_r:ldP..r__~j!_Jn 50-_11.::22') 12), _MCA, 
~.1r:-pr_essa.nt s 
···- i"v!- . r_:_l9tiaze_e51_~t!n.Q"r _!'lectA'?.t:l._S0-1_2-229!2_1, M.('A, 
,_lf"llr.~SS.~ilt_-~--
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( yj_)_~ __ c_l_2_xazol~rn U!:l.<!~r section 50-32-229 ( 2) L. !'1C~1 
<?.~!..f'>.~.i' r_lt s 

L'!'l il._~ ___ del ()razeparn...J!!!_der sect ion 50-32-229 (_n_,_ _ _!I~A1 
<if'>Pr::"'~"'{lr_ll;_J? 

t Y..~ A !.l., ___ e~t<l. zo ~~~!l.<ie. L!:!f_~_t i on_?.Q.:_J.L::.U1.LVL _!'I~~' 
<i<o>_ll r."'~~ ~.:l-!:!.! ~ 

~!_?; t ___ ethyl !of lazep!'!t~L~!!Sl_er sect ion 50-~_2.:~-~.L2..1 .• 
tWA, __ clf'>EJ:".~~~.!!t!l 

(x) fencarnfamin under section 50-32-229(41 ~CA 1 sl j muiant ;;- -- -- ------·- --- -----------------~-----~----·'--

________ · -I~);T~- _____ fP_t:~eropore_!_ uny~--~_c;:_tion_ 50-32-229 <42. M_CA, 
stimlllants 
-- -TxFT _ -~__Ll_tl_d_ii!?~I@_rn under sect ion 50-32-229 !n_,__J11_CA__, 
1'7 I'J.~~_§_q_r_l!_ ~ 

( __ ~_!_i_j __ ) ___ ~U.!J_n_i_t_r_i!Zep<!_!l! under section 50-32-22c~.i..:~.l_L_!'I('~. 

<;l_f'>l'_!:~~~.:l!!t!' 
(xivl haloxazolam under section 50-32-229(21, MCA. 

c_lep_r_~~~r_l_ts --- - ~----- --------~---------------------~- -- -· ----

L~If! ____ )~~-ti'l.zolarn under section 50-32-229(21, M_(:~ 

<i_f>_p_!_~§§~!!Ul 
t~\lil __ lQp_r_,,zol~.!!! under section 50-32-229(2)'-__llCA_1 

cl~.!:!'-~~-<1!!!:§ 
!~yi __ jJ ___ .lQ!lle.!-_a~~arn un<!_er sect1on 50-32-.1_2_2j__LI_,___J11_CA, 

cl<."P_r_f'>~sanU~ 
(_)(_y!.!_!l_ rne<!'!.?~~-Qnder__§_E!_(;:tion -~0- 32-229 ( 2) L MC]l, 

~iPlJ_!"~:>'?_~~ ~t.!? 
\)(_i )(_)__ ___ !!!_t_:_fell_Ort>_x _ _lln_if'>__t:_!::I<."_C:ll.2!!_2_Q.::}_l-2£~-(_~1, _M__<:A, 

st irnulants 
. ~~i lxxl midazolam listed in section 50-32-229(2)(r), 

dPpi"PSSantS 
~.!'!)(!_> _____ _t:l _ _tmetazep~]ll__..E!:l£~section 5.Q.::l_?.:n_9_<2 I_L MCI\, 

c:l'?I're!'~·:mt!! 
( xx ii) !:!Lt_t:_a_?_~E!!.'!' __ under_secl ion 50-32_-229 ( 2! '-~~-' 

9 ~E!" '~-'~!:! i!!:l t~ .. 
~~-~-i.!_P __ ~:n_o~~!_i_a;:_eparn u~Q_~r___!:!ection 50-_32-_U~!2 I, MC'A, 

d_e[>_ ~-'~ -~ .'!!!! !:1 t~ 
(xxivl .. ox~zolarn under section 50-32-229(2), MCA, 

d_f>PL.,~!!~!_;f§-- -- .... -------------------------- ·-

t)(_x\f)_ ____ P~!'.<.!.~.ep~_!!!_.!l_'lder __ sectio~ 50- 32:1£~JJI.J __ MC'_l\, 
depressants 

· · --HH-lx!<.\T.U ___ ~zeparn listed' in section 50-32-nJ.ll.U~_I_. 
dtO"P!"e~'il~f1..t~ 

\)(_)(__"!_!) ___ !::-:Lr~Z!"l?<llll_ un_d_!'_r~!!s:tion ~()_:_32-:_H_2_!_2_1_._ MCA, 
c:l~:P!"~.'!!_!!..:l.!!.t.'!! 

( xxviii) triazolarn under section 50-32-~;1.-~_!1__!, _Me~. 
<Jepres¥1_~~~--- -----~- ------

!3!>_A!;~~N: The ahove-1 isted drugs have been placed in SchedulP 
IV in the U.s. Code of Federal Regulation (CFRl, These 
acl ions were based on the findinq that these substances fit 
in the •·ategory for inclusion in-Schedule IV in the CFR. The 
Federal Regulation citation for each drug and its effectivP 
d'lt •' are available at the Board of Pharmacy office at 1424 -
'It h A'-"""'-', liP l•,na, Montana 59620-0407. 
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fdt (e) Schedule V 
< 1) and (I\) wi.ll remain thP sanu:-. 
! ~ !_ __ l' r(l~Lh~_)(_~_<,!t· Lr:'<>_~l_ln_<j_e _r~.e_t:_t_iq_n 50-3 2-nLU_L__t!_c_~_1 

st i muL•nls 
------- ---i~l :~~I'Y ,-,~v~J~'.!:!2')e __ u_nrj,>r_ .s•:c::.U~'-!_'i__Q_:3_?_::? ~2!_3) _, __ MeA---' 
st ir11dants 

(i·l·i wil1 r,.')rlain thP. samf~ .. •• 

REASON: Propyh••x .. drine and Pyrov'llet·one wen· plar:ed in 
sdr~·clu),_. V in tho-> [I,S, Cnde of fed<"ral Register (Cf'R). The 
f'E'dPr.ll R•·gister citation lS 5JFR10869 and the amPndments were 
r•ffer·t ive 5 4/811. 

1\uth: SO".:. 50-32-103, MCA; IMP, Sec. '>0-32-103, 
50-32-209, 50-12-222. 50-32-221, 50_:_32-224, 50-32-225, 
f111-l2- 2:!fl, ,0- 32-22A, t'dJ-12- ~29, :10~ 3 L- 2 31, 50-32-2 32 t MCA 

4. Tnterf-'si.Pd pPrsons may submit their data, views or 
.=argumPnts cOIJC"f .. rninq the prnposPd ame-ndments in writing to 
the H•><lrd nf Ph<lrnacy, 1424 - 'lth Avenue, HldFna, Montana 
c><Jh20-U407, nn later than July 15, 1'189. 

~. If a person who is directly affected by the proposed 
aMPndmrnts wrshes tn express his data, views or arguments 
or.r!lv <Jr 111 writing .. t a public hearing, he must make written 
rPqupst fc,r d IH·•aring dnd ~uhmit· I hi~ rPquest along with any 
("OP\1\lf:•nts ht• hct~ to th,.:.. Boiird nf Pharmacy, 1424 - 9th Avenue, 
ii<•J>'Il<l, .'i<>lli<lrt.l 0>'Jfl20-Q4(l7, no Ll\Pt" \han JUJ\' _13, _1989, 

r,, Tf the bnard rec,ives rF>•Jll<>st:s ford public hf"aring 
()n the pr-,_,pt1St"d drH'ndm,.-.nf_"' frnm Pithr-•r l(P.s or 2~, wh.i~hever 

"' lo·ss, nf t.hosP p<>rsons who arP rllre<'Lly nff,.ct . .-d by the 
f'f'l)f)!'•st-~d . .1mendmf:'nts, fr.om the AdlllJni~triltivf--. Code Comrnitft?•' of 
t h ..... Jegtslrtlllrf~, fr()rn a govPrnm~~ntd) agPncy nr subdivision 1)r 

fr,lr.l .in ..tSSI!Cl~t iun h.-1ving no }.,:·Rs t hnn 2~ m~mb~rs: who wi II 
tH~ dtl'f'ct·ly affpr·ti•d, d 1-u-~.:.tr-In'J wilJ b,.::. h~ld at d latf-~r 

dat.P. Nt"ltjct\ uf t.he he~rlng wilJ bP published in th(.-" Mont..-th•l 
Adminlstt·rttive R.=o9isb.ar. Ten pPrCPnt of those persons 
directly «ffPcted has bePn d~c·tPrmitH'd to bo> 104 b .. s .. d on the 
1042 lirPnsPes in Mont~na. 
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BEFORE THE DEPARTMENT OF COMMERCE 
MILK CONTROL BUREAU 

OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of Rule 8,79.201 
C11Cbl regarding trade 
practices 

NOTICE OF PUBLIC BEARING ON 
A PROPOSED AMENDMENT OF RULE 
8.79.201C11Cb)--REGULATION 
OF UNFAIR TRADE PRACTICES 

DOCKET 194-89 

TO: 
(SECTION 
PERSONS: 

ALL LICENSEES UNDER TBE MONTANA MILK CONTROL ACT 
81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 

1. On Wednesday, July 26, 1989, at 9:00a.m., or as soon 
thereafter as interested persons can be heard, a public 
hearing will be held in the Glacier Room, 1520 East Sixth 
Avenue, Helena, Montana. The hearing will continue at said 
place from day to day thereafter until all interested persons 
have had a fair opportunity to be heard and to submit data, 
views or arguments. 

2. The hearing will be held at the request of Mr. Keith 
Nye (petitioner), general manager, Country Classic Dairies, 
Inc. The purpose for the hearing is to amend ARM 
8.79.201(1)(b) as shown below to permit the sampling of milk 
by consumers. (Full text of the rule is located at pages 
8-2311 through 8-2313, Administrative Rules of Montana.)(new 
matter underlined, deleted matter interlined) 

•8.79.201 REGULATION OF UNFAIR TRADE PRACTICES 
(1) through (a) remain the same. 
(b) The giving of any milk, cream, dairy 

services, or articles of any kind, except to 
charities, for the purpose of securing or retaining 
milk or fluid cream business of any customer. 

products, 
bona fide 

the fluid 

The sampling of class I milk products to consumers will 
be permitted when each sample does not exceed three (3) fluid 
ounces and no consumer receives more than one Cll sample each 

(c) 

3. The rationale for the proposed action is to allow for 
greater flexibility in promoting dairy products to increase 
the consumption of those products. 
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4. The burden is on the petitioner· to prove the 
requested amendment would be beneficial and in the public 
interest. 

5. Interested persons may participate and present data, 
views, or arguments pursuant to Section 2-4-302, MCA, either 
orally or in writing at the hearing or by mailing the same to 
the Milk Control Bureau, 1520 East Sixth Avenue, Helena, MT 
59620-0512, no later than July 21, 1989, 

6. Mr. Geoffrey Brazier, 1424 Ninth Avenue, Helena, 
Montana, has been appointed as presiding officer and hearing 
examiner to preside over and conduct the hearing. 

7, The authority of the department to amend the proposed 
rules is based on section 81-23-104, MCA, and implements 
section 81-23-103 and 81-23-303, MCA. 

MONTANA DEPARTMENT OF COMMERCE 

Cert1fied to the Secretary of State June 5, 1989. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of Rule 8.86.301 
(6)(b), (g)(i)(B) and (C) 
aa it relates to class I 
resale pricing formula 

NOTICE OF PUBLIC BEARING ON 
A PROPOSED AMENDMENT OF ROLE 
8.86.301 

PRICING ROLES 

DOCKET 193-89 

TO: 
(SECTION 
PERSONS: 

ALL LICENSEES ONDER THE MONTANA MILK CONTROL ACT 
81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 

1. On Monday, July 17, 1989, at 9:00a.m., or as soon 
thereafter as interested persona can be heard, a public 
hearing will be held at the Department of Highways auditorium, 
2701 Prospect Avenue, Helena, Montana. The hearing will 
continue at said place from day to day thereafter until all 
interested persons have had a fair opportunity to be heard and 
to submit data, views or arguments. 

2. The hearing will be held on the board of milk 
control's own motion and in response to a petition filed by 
James T. Harrison, Esq., on behalf of Clover Leaf Dairy, Inc., 
Equity Supply Co., Vita Rich Dairy, and the Montana Jobber's 
Association. Petitioners propose to amend table II of ARM 
8.86.301(g)(b). 

3. Petitioners and the board of milk control (board) 
propose amending ARM 8.86.301(6)(b) as follows. (Full text of 
the rule is located at pages 8-2539 through 8-2549, 
Administrative Rules of Montana.)(new matter underlined, 
deleted matter interlined) 

-8.86,301 PRICING ROLES 
(1) through (6)(a) remain the same. 
(b) The flexible economic formula which shall be used in 

calculating minimum on-the-farm wholesale and retail, jobber, 
wholesale, institutional and retail prices of class I milk in 
the state of Montana utilizes a November 1969 base equalling 
100, an interval of 5.3 and consists of five (5) economic 
factors. It is used to calculate incremental deviations from 
the price which was calculated for the first quarter of 1974. 
The factors and their assigned weights are as follows: 
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•CONVERSION 
FACTOR WEIGHT FACTOR 

( i) Weekly wages - total private 
revised 50\ .4035187 

( ii) Wholesale price index (US) 28% ..-269~9~6 .7806202 
(iii) Pulp, paper and allied 

products (US) 12% ..-U4i!85~ .3299850 
(iv) Industrial machinery (US) 6% ..-9556586 .1550846 
(v) Motor vehicle and equipment 

!US) 4% ..-9H6i!94 .0945103 

100% 

NOTE: The reported revised weekly wages - total private 
is seasonally adjusted by dividing each months revised figures 
by the factors listed above in paragraph (6)(a). 

The following table will be used in computing distributor 
prices. 

TABLE II 
Handler incremental deviation from last official reading 

of present formula. (December, 1973 - 122.10; Formula Base = 
November, 1969: Interval = 5.3.) 

FORMULA INDEX 
~43..-~Q-~f~T94 101,30-105,54 
l49 ... 99-~53..-i!4 106.60-110.84 
~54 ... 39-~58 ... 54 111.90-116.14 
~59..-69-~63 ... 94 117.20-121.44 
i64T99-i69..-i4 122,50-126,74 
l~9 ... i!9-l~4..-44 127.80-132.04 
l~5 ... 59-l~9 ... ~4 133.10-137.34 
i99..-89-i8§T94 138,40-142,64 
i86..-iQ-i99T34 143,70-147,94 
~91 ... 49-19§ ... 64 149.00-153.24 
~96 ... ~9-i!99 ... 94-154.30-158.54 
i!Qi!T89-i!96Ti!4 159,60-163,84 
i!9~T38-i!~1T3f 164,90-169,14 
i!ii!T68-i!16T84 170,20-174,44 
i!i~T99-i!i!i!Ti4 175,50-179,74 
i!i!3Ti!9-i!i!~T44 180,80-185.04 
i!i!8 ... 59-i!3i! ... ~4 186.10-190.34 
i!33 ... 88-i!38 ... 94 191.40-195,64 
i!39Ti9-i!f3T34 196.70-200,94 
i!44T49-if8T64 202,00-206,24 
i!49 ... ~9-i!§3 ... 94 207.30-211.54 
i!§§.,.QQ-i!§9Ti!4 212,60-216,84 
i!69.,.39-i!64.,.54 217.90-222.14 
i!65T69-i!69T8f 223.20-227,44 

11-6/15/89 

HANDLER INCREMENTAL 
DEVIATION 

-$ 0.02 
0.01 
o.oo 
0.01 
0.02 
0.03 
0.04 
0.05 
0.06 
0.07 
0.08 
0.09 
0.10 
0.11 
0.12 
0.13 
0.14 
0.15 
0.16 
0.17 
0.18 
0.19 
0.20 
0.21 
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2~QT99-~~§T~4 228,50-232,74 
2~6T2Q-~8QT44 233,80-238,04 
i8~T59-28§T~4 239,10-243,34 
286T89-i9~TQ4 244,40-248,64 

(c) through (f) remain the same. 

0.22 
0.23 
0.24 
0.25 

(g) The minimum wholesale price will be marked up ten 
percent 110\) to arrive at minimum retail prices. 

(i) Special wholesale price for retail grocery stores 
will be based on the procedures provided in subsections (A), 
(B) and (C) below. All milk purchased under one of the 
procedures indicated below must be paid within fifteen (15) 
days after invoicing unless there is a different time frame 
specified in the applicable rule section. Retailers are 
prohibited from purchasing milk at more than one level of 
service from any one distributor and distributors are 
prohibited from offering more than one level of service to any 
one retailer in any single billing period. This does not 
prohibit a retailer from changing levels of service in 
subsequent billing periods. 

(A) A special wholesale price for retail grocery 
stores will be calculated by multiplying regular retail prices 
by a factor of eighty nine percent (89\) for full service 
delivery by a distributor. Any milk purchased herein must be 
paid for within fifteen (15) days after invoicing. 

(B) Wholesale drop service for retail stores: 
(ll Deliveries shall be limited to a maximum of four 

(4) times per weekT-w~~h-a-ene-hHnsres-f~f~y-se++ar-f$l59T89+ 
m~n~IIIHIII-sa+e. 

(II) The minimum retail price will be marked down by 
sixteen percent (16\) to arrive at a minimum wholesale drop 
service price. 

(C) Wholesale dock pickup price: 
(I) Delivery shall be FOB the processing plant's dock 

or processing plant's warehouse dock. 
(II) The minimum retail price will be marked down by 

twenty two and three tenths percent (22.3\) to arrive at the 
minimum wholesale dock pickup or delivery price. 

(Ill) Any milk purchased herein must be paid for within 
ten 1101 days after invoicing. 

(IV) Resale will be based upon the wholesale full 
service price or wholesale drop service price, whichever is 
applicable, 

fY+ A-m~n~mHM-p~ekHp-er-se+~very-w~++-be-f~ve--hHndres 
+§89+-gal+ena.. 

(h) • 

4. The reasons given for the proposed action by 
petitioners, represented by James T. Harrison, Esq., is to set 
prices which are economically and reasonably profitable and 
which will permit said petitioners to remain in business. 
Petitioners assert that, without the relief they will be 
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unable to remain in the milk business at a profit and that 
each of them will lose money, go bankrupt, or otherwise be 
obliged to retire from the milk business. 

5. The board will consider changes to the conversion 
factors in the rule to reflect current data. The base period 
on certain indexes in the formula were changed necessitating a 
revision in the conversion used. The rule may be amended to 
reflect these revisions. 

6, Specific factors which the board will take into 
consideration in these proceedings will include, but may not 
be limited to the following: 

(al supplies of milk in adjacent and surrounding areas; 
(b) prices of milk in adjacent and surrounding areas; 
(c) current and prospective supplies of milk in relation 

to current and prospective demand for such milk for all 
purposes; 

(d) cost factors in distributing 
include among other things the prices paid 
equipment of all types required to process 
prevailing wage rates in this state; 

milk, which shall 
by distributors for 
and market milk and 

(e) cost factors in jobbing milk, which shall include 
among other things raw product and ingredient costs, carton or 
other packaging costs, processing costs, and that part of 
general and administrative costs of the supplying diatributor 
which may properly be allocated to the handling of milk to the 
point at which such milk is at the supplying distributor's 
dock, equipment of all typea required to market milk, and 
prevailing wage rates in the state. 

7. Specific issues that the board will deliberate on, 
and wants data, views, and arguments from interested persons 
on, include the following: 

These are not rhetorical questions, and this is not a 
survey or referendum. The board needs empirical data and 
sound reasons in order to be adequately informed for decision 
making. 

(a) Should there be an official wholesale dock pickup 
price for sales at the plant dock? If so, why? 

What should the price be? Why? (see alternatives in the 
accompanying chart) What costs and cost factors support this 
price? 

What adjustments, if any, should be made to the formula 
to reflect this price level? 

(b) Should the minimum pickup be limited to 500 gall?ns? 
Why? (What are the arguments for and against?) 

(c) Should there be a drop-service wholesale price to 
stores? If so, why? 

What should the price be? Why? (see alternatives in the 
accompanying chart) What costs and cost factors support this 
price? 

What adjustments, if any, should be made to the formula 
to support this price level? 
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(dl Should there be a separate wholesale price (or 
prices) based on servicing stores? If so, why? 

What should that price be? Why? What costs and cost 
factors support this price? 

What adjustments should be made to the formula to reflect 
these changes? 

(el Should there be a separate wholesale price for 
restaurants and other wholesale accounts (other than stores 
and schools)? If so, why? 

What should that price be? Why? What costs and cost 
factors support this price? 

What adjustments should be made to the formulas to 
reflect these changes? 

(f) Do any of the foregoing decisions necessitate a 
change in the jobber price? Or jobber formula? If so, why? 

What should that price be? Why? What costs and cost 
factors support this price? 

What changes in the formulas will reflect this decision? 
(g) Do any of the foregoing decisions necessitate or 

support changes in the retail price? If so, why? 
What should that price be? Why? What costs or cost 

factors support this price level? 
What changes in the formula will reflect this decision? 
(h) Based on action taken by the board of milk control 

on December 9, 1988, what effect will it have on service in 
small communities to schools, hospitals, restaurants, etc.? 

8. In its consideration on the merits of the proposed 
action, the board takes official notice as facts within its 
own knowledge of the following: 

TABLE A 

Based on a recent cost survey of two major processing plants 
in Montana conducted by staff of the Milk Control Bureau, 
simple average dock costa with a raw product cost of $13.98 
per c.w.t. for period November 1, 1g97, through April 30, 
1988, were as followa: 

ITEM 

WHOLE MILK 
1/2 Gal 
Gallon 
LOWFAT 2\ 
1/2 Gal 
Gallon 
SliM MILK 
1/2 Gal 
Gallon 

RAW PROD 
COSTS 

.58857 
1.17714 

.50806 
1.01612 

,41407 
,82813 
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CRTN/INGR 
COSTS 

.08071 

.16178 

,08073 
.16244 

.08874 

.17974 

PROCESS 
COSTS 

.14444 
• 25538' 

.14444 

.25538 

.15391 

.24246 

GEN/ADMN 
COSTS 

.05470 

.10940 

.05470 

.10940 

.06046 

.09914 

DOCK 
COSTS 

.86842 
1.70370 

.78793 
1.54334 

• 71718 
1.34947 
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TABLE B 

Based on a recent cost survey of two major processing plants 
in Montana conducted by staff of the Milk Control Bureau, 
delivery costs for period November 1, 1987, through April 30, 
1988, were as follows: 

ITEM 
DOCK COST DROP DEL TL DROP WHOLESALE 
TABLE A COSTS DEL COST DEL COSTS 

TL WHLS 
DEL COSTS 

==========~==~~~==========~~~~~~===========~~~==========~~~~~~ 

WHOLE MILK 
1/2 Gal .86842 
Gallon 1.70370 
WWFAT 2\ 
112 Gal . 78793 
Gallon 1.54334 
SKIM MILK 
172Gal- . 71718 

.07854 

.15709 

.07854 

.15709 

.08902 

.94696 
1.86079 

.86647 
1.70043 

.80620 

.17569 

.35139 

.17569 

.35139 

.19912 

1. 04411 
2.05509 

.96362 
1.89473 

.91630 

The board, 
allocated 
levels for 
testifying 
board's use 
proceeding, 

in its deliberations wishes to utilize actual costs 
back on a "per unit" basis in establishing price 
milk. The board also wishes to have persons 

submit unit costs of their own operations for the 
in establishing price levels as a result of this 

TABLE C 

Bid prices for sales to Malmstrom Air Force base for period 
March through September 1989 

UNIT PRICE 

WHOLE MILK 
112 Gal Gal 

.79 1.61 

LOWFAT MILit 
1/2 Gal Gal 

.71 1.42 

SKIM MILit 
112 Gal Gal 

.57 

•NOTE: Previous bid prices published in Docket t89-88 were 
from $.04 to $.09 a gallon less, 

TABLE D 
Lowest milk prices to a retailer on inter-state program for 
Meadow Gold Dairies May 1, 1989 

WROLE MILK-GALWN WWFAT MILit-GALWN SKIM MILK 
MG PL MG PL MG PL 

UNIT 
PRICE $2.002 $1.839 $1.849 $1.719 $1.653 $1.653 

Note: Stores are charged an additional 3,50\ for freight. 
MG " Meadow Gold PL ~ Private Label 
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TABLE E 

Country Classic milk prices on Wyoming program for Montana 
stores beginning April 1, 1989 

WHOLE MILK-GALLON 
DARIGOLD PRIVATE LABEL 

LOWFAT MILK-GALLON 
DARIGOLD PRIVATE LABEL 

UNIT PRICE $2.16 $1.992 $2.00 $1.86 

Note: Freight of $.165 per gallon is included. 

9. The board takes official notice that Meadow Gold 
Dairies and country Classic Dairies represent 82.14\ of the 
total fluid milk volume for 1988. 

10. The board takes official notice of changes in the 
marketplace and of the fact that Country Classic currently 
sells 45.2\ of its total wholesale dollar volume through the 
grocery warehouse system. 

11. The board takes official notice that the 
transporting packaged milk 198 miles from Bozeman, 
Powell, Wyoming is approximately $0.043 per gallon, 
freight chargee submitted by Associated Food Stores 
Classic Dairies, Inc. 

cost of 
Montana to 

based on 
to Country 

12. The board takes official notice of the unrest which 
has been prevalent in the milk industry and continues to exert 
pressure on the market as evidenced by the requests for 
emergency relief made in March 1986, November 1987, and August 
1988. In addition, the board take• notice of the fact that 
there have been and continue to be numeroua violations of ARM 
8.86.301(6)(gl<il<B) and (C), as they pertain to the $150 and 
500 gallon minimum requirementa. It ahould be noted these are 
unauthorized reductions in minimum prices. 

13. Interested peraons may participate and present data, 
views or arguments pursuant to section 2-4-302, MCA, either 
orally or in writing at the hearing or by mailing the same to 
the Milk Control Bureau, 1520 E. 6th Avenue - rm 50, Helena, 
MT 59620-0512, no later than July 14, 1989. 

14. Geoffrey L. Brazier, Esq., 1424 9th Avenue, Helena, 
Montana, haa been appointed as presiding officer and hearing 
examiner to preside over and conduct this hearing. However, 
the full board will sit in convened session at the hearing. 
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15. Authority for the board to take the •action and adopt 
the rules as proposed is in section 81-23-302, MCA, Such 
rules if adopted in the form as proposed or in a modified 
form, will implement section 81-23-302, MCA. 

MONTANA BOARD OF MILK CONTROL 
MILTON J. OLSEN, CHAIRMAN 

BY:~~ e. or__., 
WILLIAM E. ROSS, Bureau Chief 

Certified to the Secretary of State June 5, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 

rn the mAtter of the proposed 
adoption of a new rule for the 
administration of the 1989 
Federal Community Development 
Hinck Grant Program 

NOTICE Of PUBLIC HEARING ON 
A PROPOSED RULE PERTAINING 
TO THE ADMINISTRATION OF THE 
1989 FEDERAL COMMUNITY 
DEVELOPMENT BLOCK GRANT 
(CDBG) PROGRAM 

TO: All Interested Persons: 
1. On July 6, 1989, at 1:30, p.m., a public hearing 

will be held in Room C-209 of the Cogswell Building, Helena. 
~lnnt.MICl, to consider the adopt ion by reference of a rule 
governing the administration of the lQBQ Federal Community 
Development Block Grant (CDBGI program. 

2. The proposed new rule w1ll read as follows: 

"I. INCORPORATION BY REFERENCE OF RULES FOR 
ADMINISTERING-THE1989ci:lBGPROGRAM_I_l!The""ctepa r tme n t of 
;:,·,:;ii;;;-,;;z:-,:;·;;;--here[J'l- adopts and incorporates by this reference 
the Montana Community Development Block Grant Program 1989 
Applicat1un Guidelines and the Montana Community Development 
Block Grant Program, February, 1989 Grant Administration 
Manual published by it as rules for the administration uf the 
1989 co~; program. 

(21 The rules incorporated by reference in (1) ahove, 
r~late to the following: 

(al the policies governing the program, 
(b) requirements for applicants, 
(~) procedures for evaluating applications, 
(d) procedures for local project administration, 
(e) environmental review of project activities, 
(fl procurement of goods and services, 
(g) financial management, 
(h) protection of civil rights, 
(i) fair labor standards, 
(j) acquisition of property and relocation of persons 

displacPd thereby, and 
(k) administrative considerations specific to publ}c 

facilities, housing and neighborhood revitalization and 
t'Conomic development projects. 

(31 Copies of the regulations adopted by reference 
in subsection (1) of this rule may be obtained from the 
Department of Commerce, Local Government Assistance Division, 
~apilol Station, Helena, Montana 59620." 

Aut h: Sec. 90-1-103, MCA; IMP, Sec. 90-1-103, MCA 

3. RE~'iON: It is reasonably necessary to adnpt the 
rule because the federal regulations governing the states' 
administration of the 1989 CDBG program and section 90-l-101, 
MCA, requirP the Department tu adopt rules to implement thP 
pr{}(,"1t·nm. 
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4. Intr ... r·i'_-'st-Pd persons may pt-t-"Sent thPir dat.a, vjews 
or c~rquments, f'ither ori:tlly or itt wt~iting, at the hearing. 
l'intt••tl della,"'"'"'" or arqumf'nt·s "'·lY also be auhmitted to the 
Lt;u:dJ Governmr-n1 
C-~pit.,~l Sfdl ij)fl, 

I 'l!l'l. 

1\ssJ~t..lnce Oi.viRion, DPpartmPnt of C1lmmerct:~, 
HP!Pnd, Mont.anii ~9620, tlo lcJtPr Ulan ,July 11, 

c-). Hi,·h.:~nl ~1. WPddlP will prt=•sid& nver and f'Onduct t.ht"' 
}p:..,i r i nq. 

ll.-6/15/89 

DEPARTMENT OF COMMERCE 
LOCAL GOVERNMENT ASSISTANCE 
DIVISION 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
a new rule concerning the 
temporary licensing of tourist 
homes during the Montana 
Centennial Cattle Drive 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 

OF A RULE 

(Food and Consumer Safety) 

1. On July 7, 1989, at 9:00a.m., or as soon thereafter 
as the matter may be heard, the department will hold a public 
hearing in Room C209 of the Cogswell Building, 1400 Broadway, 
Helena, Montana, to consider the adoption of a temporary rule 
concerning the licensing of tourist homes during the Montana 
centennial Cattle Drive. 

2. The proposed rule does not replace or modify any 
section currently found .in the Administrative Rules of Montana. 

3. The rule, as proposed, appears as follows: 

RULE I TEMPORARY LICENSE FOR MONTANA CENTENNIAL CATTLE 
DRIVE (1) Notwithstanding the other provisions of this sub­
chapter, a person who desires a temporary tourist home license 
during the period beginning Saturday, August 26, 1989, through 
Sunday, September 17, 1989, may receive such a license by ob­
serving the following procedure and accepting the following 
conditions: 

(a) An application for the license must be received with 
a $30.00 fee in the office of the Food and Consumer Safety 
Bureau, cogswell Building, Helena, Montana 59620 on or before 
Friday, August 11, 1989. 

(b) Applicants must agree to sign and file a waiver of 
the annual period of licensure and agree the license will ex­
pire September 17, 1989. 

(c) Before the department may issue a license under this 
rule, the local health officer must certify to the department 
that the applicant has attended a training session at which the 
licensing requirements for sanitation, food safety, personal 
hygiene, housekeeping and related matters which are applicable 
to licenses issued under this rule were discussed. 

(d) Applicants must agree to accept the license subject 
to spot inspections as provided for in Section 50-51-302, MCA. 

(e) Applicants must agree to summary revocation of their 
license upon determination by the department or the local 
health authority of non-compliance with the provisions of this 
subchapter applicable to licenses issued under this rule. 

(f) A license under this rule will be issued only for 
establishments with five or fewer guest rooms. 

(g) A license under this rule will be issued only to an 
establishment connected to a municipal water system, or if the 
operator submits proof that a satisfactory microbiological 
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analysis of the establishment's water source has been completed 
within 30 days of the date of application by.a laboratory cer­
tified by the department. 

(h) Meal service must be limited to breakfast. 
(i) Applicants must physically surrender their licenses 

to the department by mail and cease operation at the close of 
business September 17, 1989. 

(j) Applicants must be at least twenty-one (21) years of 
age. 
AUTH: 50-51-103, MCA IMP: 50-51-103, 50-51-201, MCA 

4. The department is proposing the rule in order to 
allow private homes to be e~pediently licensed as tourist 
homes, as defined by Section 50-51-102(6), MCA, to provide e~­
panded housing accommodations for the anticipated influ~ of 
Montana residents and tourists attending the Montana Centennial 
Cattle Drive (September 4-9, 1989) and its ancillary events. 
Based upon contacts and telephone calls received by the depart­
ment as of May 1, 1989, the department anticipates an increas­
ing demand for housing accommodations in the greater Yellow­
stone area during the Montana Centennial Cattle Drive. The 
current public accommodation rules require a pre-licensing in­
spection to be conducted by the department or the local health 
authority. Given the limited nature of the food service 
(breakfast only) and the short duration of the license (appro~­
imately three weeks), the proposed rule, including specific 
training requirements for operators and the use of spot inspec­
tions, establishes sufficient safeguards for public health and 
safety under the state's public accommodation statutes. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed rule, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Robert L. Solomon, Department of Health 
and Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than July 14, 1989. 

6. Robert L. Solomon, at the above address, has been 
designated to preside over and conduct the hearing. 

Certified to the Secretary of State June 5, 1989 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matter of the adoption 
of new rules for the New 
Horizons Program; amending 
ARM 24.12.201 through 
24.12.206, and 24.12.208; 
and repealing ARM 24.12.207. 

To: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION OF 
RULES I, II AND III; PROPOSED 
AMENDMENT OF ARM 24.12.201 
THROUGH 24.12.206, AND 
ARM 24 .. 12.208; AND REPEAL OF 
ARM 24.12.207, DEALING WITH 
THE NEW HORIZONS PROGRAM FOR 
DISPLACED HOMEMAKERS. 

1. On July 19, 1989 at 10:00 a.m. a public hearing will 
be held in the first floor conference room of the Department 
of Labor and Industry Building in Helena, Montana, to consider 
the adoption of new rules and amendment of rules on the New 
Horizons Program as defined in sections 39-7-601 through 39-7-
606, MCA, and ARM 24.12.201 through 24.12.208. 

2. The proposed rules provide as follows: 
RULE I PROGRAM EVALUATION (1) Program operators must 

provide background and followup information on clients as 
requested by the department, including but not limited to, 
information on: 

(a) length of time on AFDC; 
(b) amount of monthly AFDC assistance; and 
(c) information on employment status. 
AUTH: Section 39-7-603, MCA. IMP: Sections 39-7-603 

through 39-7-606, MCA. 
RULE II CLASSROOM TRAINING (CRT) (1) As used in the Act, 

the term "classroom training" means any training in an 
institutional setting designed to provide individuals with the 
skills or information necessary to complete basic education 
requirements or necessary to perform a specific job or type of 
jobs. 

AUTH: section 39-7-603, MCA. IMP: Sections 39-7-603 
through 39-7-606, MCA. 

RULE III EXTENT AND METHOD OF PAYMENT (1) Payments for 
child care must be made directly to the child care provider by 
the program operator and may not e~ceed $100 for any two-week 
period. 

(2) Payments may not be made for child care unrelated to 
employment or classroom training. Child care for longer than 
one hour before or after employment or classroom training is 
not covered, unless additional travel time must be considered. 
The program operator must document the necessity for any 
additional travel time. 

(3) Payments shall be provided for no longer than 12 
months and shall be calculated as follows: 

(a) for the first 6 months of child care, $50 per week 

MAR Notice No. 24-12-17 11-6/15/89 



-723-

per child; 
(b) for the 7th and 8th months, $38 per·week per child or 

75% of the cost for child care, whichever is less; 
(c) for the 9th and lOth months, $25 per week per child 

or 50% of the cost for child care, whichever is less; and 
(d) for the 11th and 12th months, $13 per week per child 

or 25% of the cost for child care, whichever is less. 
(4) A client who completed the 6th month of child care 

assistance during June of 1989 may be eligible for further 
assistance at a decreased rate as provided in this rule. 

AUTH: 39-7-603, MCA IMP: 39-7-603 - 606, MCA 
3. The rules proposed to be amended provide as follows: 
24.12. 201 DEFINITIONS ( 1) "Act" means the New 

Horizons Act, Ch. 579, Laws of Montana, 1987 as amended. 
(2) "Program operator" means a displaced homemaker 

subgrantee with the department. 
(3) "Child care" means care provided for children 12 

years of age and younger and for handicapped children 
requiring aid and attendance up to 21 years of age. 

(4) "Client" means a displaced homemakers program 
participant who is eligible for the dayea£e child care 
assistance aftd or incentive programs. 

( 5 l "Bayea£e p!'B'Iide£" "Child care provider" means the 
person and/or place providing supplemental parental care as 
d~fined in 53-4-501, MCA. 

(6) "Department" means the Department of Labor and 
Industry created in Article XII, Section 2, of the Montana 
Constitution. 

Auth: Section. 39-7-603, MCA; IMP, Sec. 39-7-604 through 
606, MCA. 

24.12.202 NEW HORIZONS PROGRAM, ADMINISTRATIVE ENTITY 
(1) The department is the administrative entity for this 

program. 
(2) The administrative entity provides funds to~ 

dieplaeed hel!le'Rial\eFs eeA~e£s program operators for 
ineeAti·,•esincentive and dayeaFe child care programs. 

(3) The administrative entity shall eeAd~et prepare a 
monitoring report by verifying information and eligibility 
documentation and outlining program evaluation fellewis~ the 
efld-ef during the fiscal year and perform any necessary audits 
at the end of the fiscal year. 

(4) Administrative costs paid to program operators may 
not exceed 10% of the funds expended for child care assistance 
and may be used as provided in section 39-7-605, MCA. 

Auth: Sec. 39-7-603, MCA; IMP, Sec. 39-7-606, MCA. 

24.12.203 DISPLACED HOMEMAKERS PROGRAM OPERATORS 
(1) Program operators shall carryout the aayea!'e child 

~ and iAeesti~es incentive programs. -----
( 2) Pt·ogram operators shall perform the following 

activities: 
(a) provide additional counseling and/or services as 
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available; 
(b) collect verifying information needed for the payment 

of aayea.re child care services aRe iReeRtive seRiiBee: 
(cl conduct eligibility assessment of clients and 

collect eligibility documentation; 
(d) collect and verify information regarding clients' 

employment for the purposes of the iReeRtivee program 
evaluation; and, 

(e) provide information and reports on activities as 
requested by the administrative entity. 

( 3) Fells~• llJ!I aetivities 111ay se ehal'§aa as aEillliRietl'ati·~e 
eeste aRa ~•ill iRalliae elisee~lieRt eeRtl'el ef elieRte fel' the 
f!ra..,isieRe ef eel'viee aREl/e:.r eelleetieR ef iRfe!'illatieR ase1:1:t 
the elieRt'e ei.re~tmetaReee, 

(3) In order to be a program operator for this Act, a 
program operator must meet the qualifications for program 
operators under Title IIA of the Job Training Partnership Act, 
Public Law 97-300 (1982). 

Auth: Sec. 39-7-603, MCA; IMP, Sec. 39-7-602 through 606, 
MCA. 

24.12.204 BAYC,\RE CHILD CARE PROVIDERS (1) The client 
is responsible for selecting the aayea.re child care provider. 

(2) The client must select a aayea.re child care provider 
who is licensed or registered as provided in 53-4-501, MCA~ e£ 

iR EAB Jii!'BeBBB sf applieatiaR te BB lieeRSee 81' !'B!JiBtei'BElo 
(3) PaYIIIeRt 111\iBt ee 111aae ail'eet te the aayeare ehilaea!'e 

fH'B'r'iae.r BY the aieplaeeEl ftBIIIelllalie!' Jii:!'B!J!'alllo 
AUTH: Sec. 39-7-603, MCA; IMP, Sec. 39-7-605, MCA. 

24.12.205 INCENTIVES (1) IRBBRti ... ee 111\iBt se \iSBa fe.r 
f!FB§!'alll staff, aRe/a!' elieRt eRhaReellleRt• Incentive awards may 
be used for program enhancement, staff training, or for 
services to assist persons who have received AFDC in the past 
36 months in obtaining or retaining gainful employment. 

(2) At least one client must be helped to obtain or 
retain gainful employment for every $700.00 received as 
incentive funds. 

(3) Program operators must provide the following 
documentation on those clients receiving assistance under the 
incentive program: 

(a) AFDC enrollment in the past 36 months; and 
(b) certification of gainful employment by the employer. 
AUTH: Sec. 39 7-603, MCA; IMP, Sec. 39-7-603 through 39-

7-607 I MCA. -

24.12.206 ELIGIBILITY FOR THE BA¥ChRE CHILD CARE PROGRAM 
(1) There is no residency requirement for~ the child 

care assistance program. 
(2) Eligibility for child care assistance is limited to 

persons who have received AFDC in the past 36 months and who 
are: 
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(a) gainfully employed; or 
(b) currently receiving both AFDC and classroom 

training. 
~ill Program operators shall determine which clients 

have the demonstrated need for dayea~e child care assistance. 
Individuals who meet income guidelines under Title II of the 
Job Training Partnership Act, Public Law 97-300, are presumed 
to have the demonstrated need for elibilit . 

+l+ 4 9ayea~e Child care assistance shall be provided 
for children 12 years of age and younger and for handicapped 
children requiring aid and attendance up to 21 years of age. 

+4+ 121 Clients who apply for dayea~e child care 
assistance shall provide the following documentation: 

(a) AFDC enrollment fe:r at leaet 9 mefttfis during the 
past 36 months; and 

(b) verification of gainful employment by the 
employer(s) te iftel~ee including wages and hours, or 
verification of enrollment in classroom training. 

(c) birth certificates for children 12 years of age and 
younger or certification of handicap requiring aid and 
attendance by a physician for children 13 to 21 years of age, 
If birth certificates are unavailable, other verification may 
be used, but must be documented. 

(6) If a client is presently on AFDC, program operators 
must obtain verification that the client is not able to 
receive child care assistance through other existing federal, 
state or local entities. Such verification must be in writing 
and include any reasop for denial of child care assistance. 

AUTH: Sec. 39-7-603, MCA; IMP, Sec. 39-7-605, MCA, 

24.12. 208 GAINFUL Mffi CQHSECWPIYE EMPLOYMENT ( 1) For the 
purposes of this act, gainful employment is unsubsidized 
employment for a minimum of 120 hours per month \<itfi a ~eal ef 
o~timum plaeemeftt e~e fte lese tfiaR miRi~ wa~e. 

1~1 Fe~ tfie p~~peeee ef this aet, ' eeReee~tiwe meRthe 
~dll affe:rd a e~eal{ ef Re mere thaft t's:e •.:eel~:e te alle• .. · fe:r jee 
liP!JF8SiR~o 

AUTH: Sec. 39-7-603, MCA; IMP, Sec. 39-7-604 and 605, 
MCA. 

4. The department proposes to repeal ARM 24.12.207 on 
eligibility for the incentive program and incorporate its 
provisions into ARM 24.12.205. 24.12.207 can be found on page 24-718. 

5. (a) The department believes that Rule I is necessary 
in order to comply with the requirements in section 39-7-
603(3) and 39-7-603(4), MCA, requiring the department to 
establish methods for determining client eligibility under the 
Act and determining employment status of former AFDC 
recipients. Rule II is necessary in order to define 
"classroom training", a new term put into the Act by 
Chapter No. 251, Laws of Montana (1989). Rule III is 
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necessary in order to implement the 1989 amendments to section 
39-7-605(3), MCA, which requires that payments be gradually 
decreased over the last 6-month period. 

(b) The department believes that amendments to ARM 
24.12.201 through 24.12.206, and ARM 24.12.208 are necessary 
to implement the changes to the statutes under Chapter 251, 
Laws of Montana, (1989). 

(c) For expediency, the department proposes to repeal ARM 
24.12.207 and incorporate it into ARM 24.12.205. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed changes to John Ilgenfritz, 
Apprenticeship and Training Bureau, Department of Labor and 
Industry, P.O. Box 1728, Helena, MT 59624, no later than July 
21, 1989. 

7. David A. Scott has been designated to preside over 
and conduct the hearing. 

8. The authority of the agency to adopt, amend, or repeal 
the proposed rules is based on section 39-7-603, MCA, and the 
rules implement sections 39-7-602 through 39-7-606, MCA. 

~~~~~ 
Mario A. Micone, Commissioner 
Department of Labor and 
Industry 

certified to the Secretary of State on June 5, 1989. 
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BEFORE THE BOARD OF 
NATURAL RESOURCES AND CONSERVATION 

In the Matter of the 
Amendment of Rules 36.15.101 
through 36.15.903 pertaining 
to floodplain management 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF RULES 36.15.101 THROUGH 
36.15.903, ADOPTION OF RULES 
I THROUGH III AND REPEAL OF 
RULE 36.15.210 PERTAINING 
TO FLOODPLAIN MANAGEMENT 

1. On July 17, 1989, at 3:30P.M., a public hearing will be 
held in the Board's Conference Room of the Lee Metcalf Building 
at 1520 E. 6th Avenue, Helena, Montana, to consider the 
proposed amendment to Administrative Rules 36.15.101 through 
36.15.903 pertaining to floodplain management. 

2. The rules as proposed to be amended provide as follows: 

36.15.101 DEFINITIONS In addition to the definition of 
terms contained in section 76-5-103, MCA, and unless the 
context requires otherwise, as used in the Act and in this 
chapter: 

(1) "Act• remains the same. 
(2) "Alteration" means any change or addition to an 

artificial obstruction that either increases the size of the 
artificial obstruction or increases its potential flood hazard. 
Maintenance of an artificial obstruction is not an alteration. 
H&WBY&E7-&R&-Eepa~.T-•ee&RS6EB&&iea7-e•-iMp•eveM8Rt-ei-AR 
AEei~ieia~-8~86EV&6i8RT-tR&-B&B6-ei-WRi&h-e~BA~S-8E-8K8eeds-iQ 
pe•eeRe-ei-6he-ae6va~-eaeh-va~Be-ei-the-a•tiiie~al-e~s&•Betiea 
eiehe•-tat-~e~e•e-&he-iap•eve•e••-is-s&a•tedT-e•-t~t-~i-the 
••&iiieial-ehet•Be&ieR-hae-heeR-da•ated-aRd-is-~iRt-•es&e•edT 
~e~e•e-6he-daaate-esev••edT-is-aR-a~te•Ratiea-aRd-Re& 
•aiRteRaR&&T 

(3) "Artificial obstruction• means any obstruction which 
is not natural and includes any dom. diversion. wall. riprop. 
embankment. leyee. dike. pile. abutment. pro1ection. revetment. 
excavation. channel rectification. bridge, con4uit. culyert. 
building. refuse. automobile bogy. fill or other analogous 
structure or matter in. along. across. or projecting into any 
100-year flooqplain which may impede. retard. or alter tbe 
pattern of flow of water. either in itself or by catching or 
collecting debris carried by the water. or that is placed 
where the natural flow of water would corry the some downstream 
to the damage or detriment of either life or property. 

(4) "Base flood" means a flood having a one percent (l'l 
chance of being equalled or exceeded in any qiyen year. A bose 
flood is the same as a flood of 100-year frequeocy. 

(5) "8ase flood elevation• rneans tbe eleyation ab9ve sea 
level of the base flood in relation to national geodetic 
vertical datum of 1929. unless otherwise specified. 
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(6) "Board" means the board of natural resources and 
conservation. 

t~t(7l"Channelization project" means the excavation and 
construction of an artificial channel for the purpose of 
diverting the entire flow of a watercourse or draioway from its 
established course. 

!B) "Department" means the department of natural 
resources and conservation. 

(9) "Establish" means to construct. place. insert. or 
excavate. 

t4ttiQl"F1ood fringe" remains the same. 
tSt.U.U"F1oodp1ain" as-aeURea-&y-&eeUeR-~i-S-49~-tUh 

MeA, means the area adjoining the watercourse or drainway which 
would be covered by the floodwater of a ~ flood ei-,J,QQ-yea~ 
i~e~~eRey except for sheetflood areas that receive less than 1 
foot of water per occurrence and are considered zone b areas by 
the federal emergency management agency. The floodplain 
consists of the floodway and flood fringe. 

tit.Lll.l"Floodway" as-aeiiRaa-&y-&ee~bR-~i-S-49at*~h-MeA, 
means the channel of a watercourse or drainway and those 
portions of the floodplain adjoining the channel which are 
reasonably required to carry and discharge the floodwater of 
any watercourse or drainway. 

(13) "Lowest floor" means any floor used for living 
purposes. storage. or recreation. Thie includes any floor that 
coyld be converted to sych a use. 

(14) "Manufactured home" means a structure that is 
transportable in one or more sections. built on a permanent 
chassis. and designed to be used with or without a permanent 
foundation when connected to the reguired utilities. For 
floodplain management purposes it also includes park trailers. 
travel trailers. and other similar vehicles placed on a site 
for greater than 180 consecutive days. 

t~til21 "Permit issuing authority• remains the same. 
t8t..(..l.£.l. "Responsible political subdivision" means a 

political subdivision that has received board approval of its 
adopted land use regulations and Administrative and enforcement 
procedures in accordance with section 76-5-302, MCA, and ARM 
36.15.201 through 36.15.204. 

--t9tllll "Riprap" remains the same. 
(18) "Start of construction• for purposes of these rules 

means the commencement of clearing, grading. filling or 
excavation for the purposes of preparing a site for 
construction. 

(191 "Substantial improvement" means anv repair. 
reconstruction. or improyement of a structure. the cost of 
which eguais or exceeds fifty percent (50%) of the market yalue 
of the structure either: 

(a) before the improvement or repair is started, or 
(b) if the structure has been damaged. and is being 

restored. before the damage occurred. For the purposes of this 
definition. substantial improvement is considered to occur when 
the first construction to any wall. ceiling. floor. or other 

MAR Notice No. 36-21-16 11-6!15/89 



-729-

structural put of the building caaences. The term does not 
include; 

(i) any project for improvement of a structure to comply 
with existing state or local health. sanitary. or safety code 
specifications which are solely uecessa~ to assure safe liying 
conditions. or 

(ii) any alteration of a structure listed on the national 
register of historic places or state inventory of historic 
places. 

(20) "Suitable fill" means fill material yhich is stable. 
compacted. well graded. pervious. not adversely affected b.y 
water and frost. deyoid of trash or similar foreign matter. 
tree stumps. or other organic material: and is fitting for the 
putpose of supporting the intended use and/or permanent 
structure. 

(21) "Variance• meADS A grant or relief from the 
regyirements of these rules which would permit construction in 
a manner that would otherwise be prohibited by these rules. 

(22) "100 year frequency flood" See "b4se floo4" 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-208 and Sec. 76-5-
404, MCA 

36.15.202 BOARD APPROVAL OP LOCAL REGQLATIQNS AND 
ENFORCEMENT (1) Copies of all regulations And administrative 
and enforcement proceduresy-£esel~•ieaey-e•-e•4iaoaees proposed 
to be adopted by a political subdivision to meet the 
requirements of the Act and these rules aa4-aa-eaplaaa•iea-ef 
i&s-pEepesed-aaaiais&Eo&ive-oad-eafe.aa.ea&-p•eee4~•es shall be 
sent to the deportment for approval by the board. 

(2) The department will notify the political subdivision 
by letter of board approval or disapproval. 

( 3) Anv changes to the reaulations or ad!ninistratiye and 
enforcement proce¢ures proposed to be adopted by A political 
subdivision shall be sent to the depArtment for approval by the 
board. 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-302, MCA. 

36.15.203 TIME LIMIT FOR ADQPTIQN OF LOCAL REGULATIONS 
(1) After a floodway or A floodplain has been designated 

by the board, the department shall notify the affected 
political subdivisions and set forth the date by which the 
political subdivision must adopt land use regulations ana 
administrative And enforcement procedures in accordance with 
the Act and these rules. 
AUTH: Sec. 76-5-208, MCA; IMP, Sec. 76-5-302, MCA. 

36. 15.204 LQCAL REGULATIONS - RBOUIREIJENTS ( 1) Land use 
regulations adopted by a local political subdivision in 
conformance with the Act and these rules may include zoning, 
building codes, and subdivision regulations adopted pursuant to 
other enablinq statutory authority, such as Title 76, chapters 
1 and 3; Title 76, chapter 2, part 3L and Title 76, chapter 2, 
parts 1 and 2, MCAL as well as regulations adopted under the 
authority given in sections 76-5-404 through 76-5-406, MCA. 
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(2) Any land use regulations and a4ministratiye and 
enforcement procedures adopted to comply with, the Act and these 
rules must include the following: 

(a) A permit is mase-se required prior to the 
es•as~~ekMeRe new construction. substantial improvement or 
alteration of any Rew artificial obstruction e~ R&R&&Rie~M~R! 
ase-~e~Q~~~Rg-a-pesm~t-aRees-tke-Aee-e~-these-~a~ee-es-ie~-tke 
a±•e~ae~eR-ei-aRy-eK~se~R!-a~e~i~e~a±-e8sewaeeieR; 

(b) remains the same but will be relabeled (h) 
(c) remains the same but will be relabeled (b); 
i£l Provisions for providing notice to the department. 

adjacent property owners. and the public of proposed actions 
reguiring a permit or variance in accordance with these rules. 
Notice shall be published in a legal newspaper published or of 
general circulation in the area and shall include a brief 
description of the proposed activity. There shall be a period 
not less than fifteen days followina publication of notice to 
receive comment regarding the proposed activity for 
consideration prior to issuance of a permit or variance. If 
the responsible political subdivision determines that comments 
warrant it, a hearing may be held to determine if the prppo§ed 
issuance or denial of a oermit or the prqposed issuance Q' 
denial of a variance is in accordance with adQpted regulatiQns 
and these rules. 

(d) remains the same. 
(e) Copies of all permits and variances granted must be 

sent to the department; 
(f) Before the regulations are effective, all known 

property owners within the designated floodplain and designated 
floodway must be notified by mail by the political subdivision 
that their property is located within the designated floodplain 
or floodway and is subject to regulation. This notification 
provision shall not apply to political subdivisions that have 
adopted building codes requiring permits for new construction 
or to municipalities or counties that have received flood 
hazard boundary maps or flood insurance rate maps from the 
United States department of housing and urban development Qr 
the federal emergency management agency; 

(g) A disclosure provision requiring all property owners 
with eroperty in a designated floodplain or floodway, Qr their 
~' to notify potential buyers e~--he~~-a!&R\s that such 
property is located within the designated floodplain or 
floodway and is subject to regulation; 

(h) text moved from (b). 
(3) through (a) remain the same. 
(b) the imposition of a reasonable application fee Re---9 

eKeeee-$a§TQQ for the processing of permit applications. ~ 
fee may cover the costs of providing public notice. processing 
permits and variances. and performing sufficient field 
inspections to ensure compliance with these rules. 
AUTH: Sec. 76-5-208, MCA; IH£: Sec. 76-5-302, MCA. 

I. BOARD REVIEW OF LQCAL ENFORCEMENT (1) The department 
shal~periodically report to the board on permit and variances 
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filed, complaints received, and any other relevant information 
on the administration and enforcement of local regulations by 
the responsible political subdivision. 

(2) If the board determines that the responsible political 
subdivision has failed to comply with the intent, purposes, or 
provisions of the local regulations, these rules, or the Act, 
the board may, after hearing, suspend the powers of the 
responsible political subdivision. In accordance with ARM 
36.15.209 the department shall enforce the minimum standards 
adopted by the board until such time as the board determines 
that the responsible political subdivision will comply. 
AUTH: Sec. 76-5-208, MCA~ IMP Sec. 76-5-302(2) MCA 

36.15.209 DEPARTMENT REGULATION AND ENFORCEMENT 
(l) If the political subdivision fails to adopt land use 

regulations and Administrative And enforcement procedures that 
meet or exceed the minimum standards required by the act and 
these rules within the time specified, or fails to enforce the 
regulations, the minimum standards set forth in the act and 
these rules regulating the designated floodplain or floodway 
will be enforced by the department. 

(2) An application to the department for a permit shall be 
made on a standard form furnished by the department fPe.--ii9t 
and shall include all applicable information listed on the 
form. 

(3) The permit •e-es•as~iek-e•-alee•-••eifieial 
e8s~•~e~ieas-e•-aeaeeaie£Miag-~see, if approved, will be given 
by the Department on a standard form tPe.--ii~t. 

(4) A permit application requiring an environmental 
impact statement will be specifically approyed or denied by the 
department only after full compliance with tbe proyisions of 
the Montana Environmental Policy Act. Normally. the period of 
time reguired for review of these permit applications will be 
from 60 to 120 days. 
AUTH: Sec. 76-5-208, MCA~ IMP: Sec. 76-5-301 and 76-5-405, 
MCA. 

36.15.210 ENVIRONMENTAL IMPACT STATEMENTS This rule is 
proposed to be repealed and can be found on page 36-281 of the 
A~. 

36.15.216 PEBMITS - CRITERIA -TIME LIMITS 
(1) Permits shall be granted or denied by the permit 

issuing authority on the basis of whether the proposed 
esta8~iekaeat-e•-a~6eEatieR-ei-aa-a•tiiieia~-e8etw~etiea-ew 
aeaeeaieFMiRg-~ee new construction. substantial improvement. or 
alteration of an artificial obstruction meets the requirements 
of the act and the minimum standards established by the board 
in these rules. 

(2) (a) through (g) remain the same. 
tit--Wke-pe .. ie-iae~tRt-aKtkeEity-•ar-t•ast-a-pe .. it-fa• 

eke-esta8~ishaeae-ew-a~te•atiea-ei-aa-a•tiiieial-e8st•~etiea-e• 
aeaeeaieFMiag-ase-tkat-is-aet-ia-ee•pliaaee-wiek-tke-MiRiMKM 
seaasa•ss-eeaeaiaea-ia-tkese-•~~es-ealy-if• 

tat--Wke-p•epesea-ase-weala-aee-iae•ease-ileed-keigkts-ei 
fleea-kaaa•d-ei~ke•-~pse•ea.-e•-dewast•eaMt 
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fst--Rei~sal-ei-a-pe~m~s-we¥l~-seea¥ee-ei-eKeep6~eRal 
ei~e~me6aReee-ea~ee-a-~Ri~~e-ew-~R8Ye-kaw~ekip-eR-6ke-applieaR6 
e£-eemmYRi6y-iRvelve~t 

fet--~ke-pwepeee~-Yee-ie-aae~ya6ely-ilaeapweeiedt-aRa 
f&t--ReaeeRasle-al6ewRa6ive-leeasieAe-e~6eiae-ske 
aeeitRase4-ileeaplaiR-a~e-Re6-ava~lasle~ 
f4tlJl A permit application is considered to have been 

automatically granted 60 days after receipt of the application, 
unless the permit issuing authority notifies the applicant 
before the 60th day that additional information is required. 
more time is required to process the application. or that the 
permit is denied YRleee-ARM-iiTli.891tat-e•-ai.li~a19-apply. 
AUTH: Sec. 76-5-208, MCA; IMP:, Sec. 76-5-405 and 76-5-406, 
MCA. 

36.15.501 FLQQPPLAIN AND FLQQDWAY PELINEATIQN - PATA USED 
- HYOROLQGICAL CERTAINTY (1) All floodplain delineation 
studies, reports, maps, and water surface profiles used by the 
department and board to establish designated floodplains shall 
be based upon a the base flood ei-199-yeaw-iwe~~eRey. 

(2) Each floodplain delineation study arranged by the 
department will, insofar as time and funds permit, include a 
water surface profile showing the elevation of the ~ flood 
ei-199-yeaw-i•e~~eAey and a suggested designated floodway. 

(3) The department and board will also utilize flood 
hazard maps and data provided by the U.S. department of housing 
and urban development or the federal emergency management 
~ for the ie~e~al national flood insurance program as a 
basis for establishing the designated floodplain afta-ileeaway. 
Such maps will delineate the boundaries of the ~ flood ei 
199-yeaw-i~e~Yeftey but will not generally include flood 
elevations or floodway data. 

(4) remains the same. 
(5) As-•e~yiwea-sy-Sees~eA-~i-i-393T-xeA7 The designation 

of floodplains and floodways shall be based upon reasonable 
hydrological certainty. Flood hazard maps that do not includt 
floodway data or base flood elevations constitute a rebuttable 
presumption of reasonable hydrological certainty. 

(6) The designated floodplain boundo~ is based on bose 
flood elevations. The mapped floodplain bounda~ is a guide 
for determining whether property is within the designated 
floogplain. The exact b9ungary shall be determined according 
to the base floog elevation. 
AUTH: Sec. 76-5-201, 76-5-202, and 76-5-208, MCA; IMP: Sec. 76-
5-201 and 76-5-202, MCA 

36.15.502 FLQQDWAY DELINEATION (1) The delineations of a 
designated floodway shall be based on the channel of the water 
course or drainway and those portions of the adjoining 
floodplain which are reasonably required to carry the discharge 
of the ~ flood 199-yeaw-i~e~~eAey without aAy-skeewe•ieal 
Meas~wasle-iRe£ease-iA-ileea-keitk6s cumulatively increasing 
the water surface more than one half foot. 
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(2) In areas having appreciable urban development on the 
floodplain, the outer boundary lines of the floodway ~ay 
generally follow the riverward limits of development provided 
that: 

(a) The calculated elevation of the ~ flood ei-lQQ-yea~ 
~~e~~eRey would not be increased more than 0.5 of a foot as a 
result of ~ke-~hee~e~iea~-aaai&ieRa~-eeRe~~~••ieR-ei-&ke ~ 
adiustment to the floodway; 

(2)(b) through (c) remain the same. 
(3) After delineation of a suggested designated floodway 

and prior to tbe public bearing to consider the floo¢way 
delineation. the department shall meet with local planning 
officials to consider possible adjustments due to land use 
considerations. No adjustments in floodyay width or location 
may be made if the theoretical increase in flood heights would 
exceed 0.5 foot or if adjustments affect private oroperty 
rights. 
AUTH: Sec. 76-5-201, 76-5-202, and 76-5-208, MCAI IMP: Sec. 76-
5-201 and 76-5-202, MCA 

36.15,503 PQBLIC INPUT ON PRQPOSED DESIGHATED FLOQDPLAINS 
OR FLOQDWAIS (1) The depar~ent shall at least 3 weeks prior 
to any hearing held for the purpose of establishing a 
designated floodplain or floodway furnish the affected 
political subdivisions maps and other data showing the proposed 
designated floodplain or floodvay together with a letter 
requesting the political subdivision to furnish any pertinent 
data on flood hazards as-~e~i~ea-hy-See&ieR-~i-5-~Ql-ei-•ae 
Ae&. 

(2) remains the same but will be renumbered (3). 
(2) Notice of a hearing or order of the b9ard eotablishing 

or altering designated floodplains And floo¢wayo ohall Ql · 
published once each week for three (3) consecutive weeks in a 
legal newspaper Published or of general circulation in tbe area 
involved. the last publication of notice shall be not less than 
10 days prior to the bearing or or4er by tbe b9ard. 

(3) text moved from (2). 
AUTH: Sec. 76-5-202 and 76-5-204, MCA; IMP: Sec. 76-5-201 
through 76-5-204, MCA 

II. ALTERATION OF FLOQDPL!INS AND FLOQPWAYS (1) The 
Board may alter a designated floodplain or designated floodway, 
after a public hearing, when sufficient data become available. 

(a) When scientific or technical flood data shows that 
the base flood elevation was erroneously established and the 
designation of the floodplain boundary was therefore incorrect. 

(b) When property has been raised to a level above the 
base flood elevation by suitable fill provided that: 

(i) the filled area is contiguous to areas naturally above 
the base flood elevation and not within the designated 
floodplain; 

(ii) the filled area is a minimum of 2 feet above the base 
flood elevation; 
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(iii) the fill is suitable material according to definition 
in ARM 36.15.101 and is not subject to settlement and has been 
compacted to 95 percent of the maximum density obtainable 
withthe standard proctor test method of the American society 
for testing and materials (ASTM Standard D-698) or equivalent; 

(iv) no portion of the fill is within the floodway; 
(v) the fill slope must not be steeper than 1 1/2 

horizontal to 1 vertical unless substantiating data justifying 
a steeper slope is provided and adequate erosion protection is 
provided for fill slopes exposed to floodwaters. The erosion 
protection for fill slopes exposed to velocities of four feet 
per second and less may consist of vegetative cover consisting 
of grasses or similar undergrowth as approved by the permit 
issuing authority. Slopes exposed to velocities greater than 
four feet per second shall be protected by armoring with stone 
or rock slope protection; 

(vi) compaction of earthen fill and erosion protection 
measures must be certified as meeting these criteria by a 
registered professional engineer; 

(vii) the fill does not increase the elevation of the base 
flood in areas of existing development. 

(c) when areas have been protected by a properly 
engineered flood protection project provided thatz 

(i) dams are designed and operated for flood control 
purposes and constructed in accordance with acceptable safety 
standards and the Montana Dam Safety Act; and 

(ii) levees and floodwalls comply with ARM 36.15.606 and 
are publicly owned and maintained. Minimum freeboard above the 
base flood elevation shall be three feet with an additional 
foot 100 feet either side of a structure such as bridges. An 
additional 1/2 foot above the minimum is required at the 
upstream end of the levee, tapering to the minimum at the 
downstream end. The levee must be designed and constructed to 
offer base flood protection without human supplementation. 
Human intervention is only acceptable for the operation of 
closure structures such as gates or stop logs. A levee system 
designed for human operation of closures are acceptable 
provided thatz 

(A) adequate warning time exists for the operation of 
closures before floodwaters reach the base of the closure, 

(B) the closure is an integral part of the system during 
operation, 

(C) operation and maintenance of closure structures are 
responsibilities mandated by local regulation with periodic 
operation performed for testing and training purposes, 

(D) a formal operation plan is available and capable of 
being implemented. 

(iii) dams and levees must be designed by a registered 
professional engineer and flood protection certified as 
adequate to provide protection from the base flood. 

(iv) floodway channels designed by a registered 
professional engineer may carry less than the discharge of the 
base flood provided that they do not increase the extent of 
flooding. 
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(2) No alteration of a designated floodplain is required 
when property located within the flood fringe is naturally 
above the base flood elevation as proven by a certified 
elevation survey provided by a registered professional engineer 
or licensed land surveyor. 
AUTH: Sec. 76-5-204, MCA; IMP: Sec. 76-5-204, MCA 

!II. VABIANCES (1) The permit issuing authority may 
grant a pe~mit variance for the estaa~iekMeRt new construction, 
substantial improvement or alteration of an artificial 
obstruction e~-ReReeRie~miRg-Hse that is not in compliance with 
the minimum standards contained in these rules only if: 

(a) the proposed use would not increase flood hazard 
either upstream or downstream in the area of insurable 
buildings; 

(b) refusal of a pew.it variance would because of 
exceptional circumstances cause a unique or undue hardship on 
the applicant or community involved; 

(c) the proposed use is adequately floodproofed; and 
(d) reasonable alternative locations outside the designa­

ted floodplain are not available. 
AUTH: Sec. 76-5-405 and 76-5-406, MCA; IMP: Sec. 76-5-405 and 
76-5-406, MCA. 

36.15.601 USES ALLQHEO WITHOUT PERMITS (1) IR-aeee~daRee 
wi•h-See•ieft-~'-§-49~T-MSAT ~he following open space uses 
shall be allowed without a permit anywhere within the 
designated floodway provided that they are not prohibited by 
any other ordinance or statute and provided that they do not 
require structures other than portable structures, fill, or 
permanent storage of materials or equipment: 

(l)(a) through (2)(b) remain the same. 
AUTH: Sec. 76-5-406, MCA; IMP: Sec. 76-5-401, MCA. 

36.15.602 USES REQUIRING PEBMITS In addition to the uses 
allowed under ARM 36.15.601, the following Refte&Riew.iR!-H&es 
aRd artificial obstructions may be permitted within the 
designated floodway subject to the issuance of a permit by the 
permit issuing authority under the conditions set forth in 
this rule and ARM 36.15.603 and 36.15.604: 

(1) through (3)(b) remain the same. 
(4) Buried or suspended utility transmission lines 

provided that: 
(a) suspended utility transmission lines are designed such 

that the lowest point of the suspended line is at least 6 feet 
higher than the elevation of the ~ flood ei-~99-yea• 
i~e~HeRey; 

(b) remains the same. 
(c) utility transmission lines carrying toxic or flammable 

materials are buried to a depth at least twice the calculated 
maximum depth of scour for a the base flood ef-199-yea• 
iwe~HeRey. The maximum depth of scour may be determined from 
any of the accepted hydraulic engineering methods, but the 
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final calculated figure shall be subject to approval by the 
permit issuing authority; 

(5) through (7) remain the same. 
(8) Public or private campgrounds provided that: 
(a) remains the same. 
(b) no dwellings or permanent mobile homes are allowed 

teaMp-~~aile•e-wi6ke~e-wheele-e•-•ewi~!-Yehieles-e•-e6hewwise 
Re6-~~iekly-Mevasle-a•e-eeReiae•ea-pewMaReR6-Mesile-heMest; 

(9) (a) through (f) remain the same. 
(10) All other ~e~eeRie•Mi~!-~ees-ew artificial obstruc­

tions not specifically listed in this subsection or in ARM 
36.15.606, not allowed under ARM 36.15.601, and not prohibited 
under ARM 36.15.605. 
AUTH: Sec. 76-5-208, MCA; IMP; Sec. 76-5-404 through 
76-5-406, MCA. 

36.15.603 PERMITS FOR WATER DIYERSIONS (1) and (2) remain 
the same. 

(3) A permit under Title 76, chapter 5, MCA, as amended, 
shall not be granted if in the judqrnent of the permit issuing 
authority: 

(a) the proposed diversion will increase the upstream 
elevation of the 199-yeaw ~ flood a significant amount (0.5 
of a foot or as otherwise determined by the permit issuing 
authority); 

(b) the proposed diversion is not designed and constructed 
to minimize potential erosion from a ~ flood ei-199-yea• 
i•e~Ye~ey; and, 

(c) any permanent diversion structure crossing the full 
width of the stream channel is not designed and constructed to 
safely withstand up to a ~ flood ei-199-yeaw-fwe•MeRey. 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-404 through 75-5-406, 
MCA. 

36.15.604 MINIMUM CRITERIA FQR PERMITS ill In addition 
to the requirements of ARM 36.15.602 and 36.15.603, a permit 
shall not be approved for a new construction. substantial 
improvement. or alteration of an artificial obstruction e• 
RBR&eRfe~MiR§-¥ae under this rule if it will sitRifieBR6ly 
increase the upstream elevation of the ~ flood ef-199-yeaw 
fwe.~eRey 0.5 of a foot or as otherwise determined by the 
permit issuing authority or significantly increase flood 
velocities. 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-404 through 
76-5-405, MCA. 

36.15.605 PROHIBITED USES (1) IR-Aeee•aaRee-wiek-See~ieR 
;i-i-49aT-MSAT the following artificial obstructions ARe 
R&Rae~fe¥MiR!-¥sea are prohibited within the designated 
f1oodway except as allowed by permit under ARM 36.15.602 
through 36.15.604 and ARM 36.15.606: 

(a) through (c) remain the same. 
(2) The following artificial obstructions a~a-
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ft8R88Rie~miR!-wses are also prohibited within the designated 
floodway: 

(a) mobile homes wi•h•w•-wkeeis-e~-••wiRf-Yekialea-e¥ 
atke.wiee-fte•-•eadily-Mevaele and manufactured homes; 

(b) remains the same. 
(c) solid And hazardous waste disposal and indiyidual or 

multiple family sewage disposal systems; aeil-a8se~p•isR-aewate 
syeteMs-e•eept-as-allewed-a¥-app~eved-wRde~-•ke-laws-aRd 
ataRda~as-admiRis••••a-8y-•ke-9epa¥tMeftt-et-Heal•k-aRd 
8RYi¥&RMeRtai-SeieRSBS; 

(d) storage of kitkly toxic, flammable, hazardous, or 
explosive materials. 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-403 and 76-5-406, 
MCA. 

36.15.606 PEBMITS FOR FLOQD CONTROL WQBKS (1) Since 
structural flood control works often significantly obstruct and 
affect floodway flow capacity, the following flood control 
measures shall be allowed within designated floodways subject 
to the issuance of a permit by the permit issuing authority and 
certification by a registered professional engineer of 
compliance with the conditions set forth in this rule: 

(a) Flood control levees and floodwalls if: 
(i) the proposed levees and floodwalls are designed and 

constructed to safely convey a the base flood ei-199-yea• 
i•e~weRey; 

(ii) the cumulative effect of the levees and floodwalls 
combined with allowable flood fringe encroachments does not 
increase the unobstructed elevation of a the base flood ei 
199-yea•-i•e~weRey more than 0.5 of a foot at any point; 

(b) riprap, except that which is hand placed, if: 
(i) the riprap is designed to withstand a the base flood 

et-IQQ-yea¥-i¥B~W8Rey; SRQ 
(ii) the riprap does not increase the elevation of the 

base flood; aaa 
(iii) remains the same. 
(c) channelization projects if they do not significantly 

increase the magnitude, velocity, or elevation of the ~ 
flood ei-199-yea~-i•e~weaay aewaat¥eaM-i¥aM-swak-p•a1eeta; 

(d) dams provided that: 
(i) they are designed and constructed in accordance with 

approved safety standards, and the Montana Dam Safety Act; aRd 
(ii) remains the same. 
(2) The permit issuing ~uthority may establish either a 

lower or higher permissible increase in the elevation of the 
~ flood ei-199-yea•-i•e~aftey than that established in 
subsection (l)(a)(ii) for individual levee projects based on 
consideration of the following criteria; 

(a) the proposed levees and floodwalls, except those to 
protect agricultural land only, are constructed st least 3 feet 
higher than the elevation of a the base flood ei-199-yea• 
i•e~we~ey-Me•e-thaA-i%2-ei-a-iee~-at-aBy-pe~Rt; and 

(b) the estimated cumulative effect of other reasonably 
anticipated future permissible uses; aRa 
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(c) remains the same. 
(d) no detrimental impact occurs to existing or 

foreseeable development. · 
AUTH: Sec. 76-5-208, MCA: IMP: Sec. 76-5-404 through 
76-5-406, MCA. 

36.15.701 ALLOWED USES (1) All uses allowed in the 
designated floodway without a permit under ARM 36.15.601 shall 
also be allowed without a permit in the flood fringe. 

(a) In addition. individual or multiple family sub-surface 
sewage disposal systems are allowed without permit provided 
that they are reviewed and approyed under laws and regulations 
Administered by the department of health and environmental 
sciences or the local health board. 

(2) All uses allowed in the designated floodway subject to 
the issuance of a permit under ARM 36.15.602 through 36.15.604 
and ARM 36.15.606 shall also be allowed in the flood fringe 
subject to the issuance of a permit sy-the-peEm~t-iss~~R, 
a~tkeE~ty. 

(3) In addition, structures including, but not limited to 
residential, commercial, and industrial structures, and 
suitable fill shall be allowed by permit from the permit 
issuing authority within the flood fringe subject to the 
following conditions and the requirements of ARM 36.15.702 and 
36.15.901 through 36.15.~03: 

(a) through (b) remain the same. 
tet--Res~eeRt~al-st£~et~Ees-m~st-ee-eeR&t•~ete8-eR-s~~ta8le 

~~ll-s~sh-that-the-lewest-~~R~ek-~leeE-elevat~eRs-tiRei~&~R, 
easemeRtt-aEe-a-ieet-eE-me•e-aeeve-tke-elevat~eR-ei-the-ileee 
ei-199-yea£-iEe~Y&ReyT--~he-i~ll-shall-ee-at-aR-elevatieR-Re 
lewe£-thaR-the-elevat~eR-ei-tke-ileee-ei-!QQ-yeaE-i£e~Y&Rey-aRd 
shall-eHteRe-ie•-at-least-l§-ieet-at-that-elevat~eR-eeyeRe-the 
Bt£YetY£e-iR-&ll-e~Eeet~SRST--Whe£e-&HiSt~R,-St£&Sts7 
~t~l~t~es 7-e£-let-e~meRs~eRe-make-et£~et-sempliaRee-witk-th~e 
pEev~s~eR-impessiele 7-the-peEm~t-~ee~iR'-aYtke£ity-may 
aytheE~se-th£eH,k-tke-pe£m~t-a-leese•-ameHRt-ei-i~ll-e£ 
alte£Rative-ilee8-pEeei~R,-meaey£esT--~ke-£eepeRs~ele 
pelit~eai-BHB4~v~e~eR-shall-Ret~iy-tke-9epaEtmeRt-aR8-£eee~ve 
its-app£eval-p£~e£-te-app•ev~R,-aRy-lesse•-i~ll-e•-alte£Rat~ve 
~leee-p•ee~~R,-ia£-•es~eeRt~al-st£Het~••st-

tet--eemme£e~al-aR8-~R8Hst•~al-st•He•H£es-•Hst-8e-e~the• 
eeRet•~etee-eR-i~ll-ae-spee~i~ee-~R-6ke-pweeee~R,-e~epa•a,Eapk 
e~-8e-aee~~ately-ileee-p•eeiee-Hp-•e-aR-eleva6~eR-Re-lewe•-tkaR 
~-~ee6-aeeve-tke-elevat~eR-ei-6he-ileee-ei-IQ9-yea•-i£e~~eReyt 

--tet(~) Roads, streets, highways, and rail lines shall be 
designed to minimize increases in flood heights. Where failure 
or interruption of transportation facilities would result in 
danger to the public health or safety, the facilities shall be 
located 2 feet above the elevation of the ~ flood ei 
lQQ-yea£-i£e~HeRey; 

(f) and (9) remain the same but will be relabeled (d) and 
(e). 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-402, Sec. 76-5-404 
through 76-5-406, MCA. 
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36.15.702 FLOQD PROOFING FOR RESIDENTIAL. COMMERCIAL AND 
INDUSTRIAL STRUCTURES (1) The new construction. substantial 
improvement. and alteration of residential structures shall 
meet the following conditions: 

(a) Residential structures shall be constructed on 
suitable fill with a permanent foundation such that the lowest 
floor (including basement) level is 2 or more feet ob9ve the 
base flood elevation. The suitable fill shall be at a level no 
lower than the base flood elevation extending 15 feet at that 
elevation beyond the structure in all directions. Where 
existing streets. utilities. lot dimensions. or additions onto 
existing structures, make strict compliance with this provision 
impossible. the permit issuing authority may authorize a lesser 
amount of fill or alternative flood proofing measures. 
Alternative flood proofing measures must. at a minimum• meet 
the conditions of ARM 36.15.702 and ARM 36.15.901 through 
36.15.903. 

(i) The new placement of manufactured and mobile homes 
must be elevated on fill with a permanent foundation as 
prescribed for residential structures. 

(ii) Replacement manufactured and mobile homes"in an 
existing mobile home park or subdivision may. instead of using 
suitable fill. be elevated on a concrete or mortared block 
foundation. or other suitable perroanent foundation. and 
anchored to prevent flotation or downstream movement. 

ill_ The new construction. substantial improyement. and 
alteration of commercial and industrial structures shall be 
elevated on fill as prescribed for residential structures in 
ARM 36.15.702(1) or flood proofed to a level no lower than 2 
feet above the base flood elevation, Flood proofing shall be 
accomplished in accordance with ARM 36.15.901 through 36.15.903 
and shall further include the following; ~*eeep•eef6R§-AS 
Ee~Y~Eea-~R-ARM-iiy!§y~Q!tattat-skal*-&e-aeeemp*~sked-~R 
ASSSESAR88-W~tk-ARM-aiYl§T9Q!-tkEe~fk-aiY!iY9Qi-aRd-ska** 
'YEthe•-~Relvae-the-iellew~R!+ 

flt(a) If the structure is designed to allow internal 
flooding of the lowest floor, use of the floor shall be 
limited to such uses as parking, loading areas, and storage of 
equipment or materials not appreciably affected by flood water. 
Further, the floors and walls shall be designed and constructed 
of materials resistant to flooding up to an elevation of 2 or 
more feet above the elevation of the ~ flood ei-!QQ-yea• 
'•e~~eRey. Structures designed to allow internal flooding 
shall be designed to egualize hydrostatic flood forces on 
exterior walls by allowing for the exit and entry of flood 
waters. 

tat(b) Structures whose lowest floors are used for 
purposes other than parking, loading or storage of materials 
resistant to flooding shall be wa~e•p•eete~ flood proofed up to 
an elevation no lower than 2 feet above the elevation of the 
base flood ei-lQQ-yeaE-iEe~~eRey. Waee•p•eei~R! Flood proofing 
shall include impermeable membranes or materials for floors and 
walls and watertight enclosures for all windows, doors, and 
other openings. These structures shall be designed to 
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withstand the hydrostatic pressures and hydrodynamic forces 
resulting from the b~se flood ei-i99-yea•-i•e~eRey. 

t~t(c) The new construction. substantial improvement and 
alteration of commercial or industrial structures floodproofed 
according to these requirements must be designed and flood 
proofing measures certified as adequate by a registered 
professional engineer or architect. 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-402, 76-5-404 
through 76-5-406, MCA. 

36.15.703 PROHIBITED USES The following artificial 
obstructions and nonconforming uses are prohibited within the 
flood fringe: 

(1) solid and hazardous waste disposal aRa-sei~-asse•p6ieR 
sewa!e-sys~e~sT-eHeepe-as-ai~ewea-e•-app•evee-aRaeE-~aws-aRa 
s~aRa&Ees-a~iRis~s•ea-ey-~ke-9epa•~~eRe-ei-Healek-aRa 
8Rvi•e~eR6al-seieRees; and 

(2) storage of Ri!kly toxic, flammable, hazar4ous, or 
explosive materials. Storage of petroleum products may be 
allowed by permit if-ea•iea-iR-6itkely-sea~ea-aR4-eeRse•aiRea 
eeR~aiReEs-e• if stored on compacted fill at least 2 feet above 
the elevation of the ~ flood ei-l99-yea•-i•e~aeRey ~ 
anchored to a permanent foundation that is properly anchored to 
the ground. 
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-404 through Sec. 
76-5-406, MCA. 

36.15.801 ALLOWED USES WHERE FLOODWAY NOT DESIGNATED OR NO 
FLOOD ELEVATIONS (1) remains the same. 

(2) All other uses within the designated floodplain shall 
require permits from the permit issuing authority. The 
following conditions insofar as each is applicable shall be 
attached to each permit approval: 

(a) If the elevation of the ~ flood ef-i99-yea• 
f•e~aeRey is available, residential structures must be built on 
compacted fill as specified in ARM 36.15.702(1)-~9~t~ttet. If 
such elevation is not available, the highest known historical 
flood elevation may be used to establish fill heights; 

(b) If the elevation of the ~ flood ei-199-yea• 
i•e~aeRey is available, commercial and industrial structures 
must meet the flood proofing requirements set forth in ARM 
6'T15T~91-t~ttat-aRe 36.15.702 lll· If such elevation is not 
available, the highest known historical flood elevation may be 
used to establish flood proofing heights; 

(c) remains the same. 
(d) Sanitary sewage systems must be allowed and approved 

under laws and standards administered by the department of 
health and environmental sciences p~ie•-•e-aRy-app•eva~-!iVeR 
aRae•-ekese-•a~es or the local health board. 

(3) through (4) remain the same. 
AUTH; Sec. 76-5-208, MCA; IMP: Sec. 76-5-402, Sec. 76-5-404 
through 76-5-406, MCA. 
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36.15.901 FLQQD PROOFING REQUIREMENTS FOR ELECTRICAL 
SYSTEMS Lll All electrical service materials, equipment, and 
installation for uses permitted with or without a permit in a 
designated floodplain or floodway shall conform to the 
following conditions: 

fltLsl All incoming power service equipment including all 
metering equipment, control centers, transformers, distribution 
and lighting panels, and all other stationary equipment must be 
located at least 2 feet above the elevation of the base flood 
ef-lQQ-yeaF-fFe~~eReyt 

f~tLQl Portable or movable electrical equipment may be 
placed below the elevation of the ~ flood ef-lQQ-yeaw 
iFe~~eRey-provided that the equipment can be disconnected by a 
single plug-and-socket assembly of the submersible type; 

f~t~ The main power service line shall have 
automatically operated electrical disconnect equipment or 
manually operated electrical disconnect equipment located at an 
accessible remote location outside the designated floodplain 
and above ~ elevation of the base flood e£-lQQ-yea• 
iFe~~eRey; and 

f4t1Ql All electrical wiring systems installed below the 
elevation of the base flood e£-lQQ-yeaw-i•e~~eRey shall be 
suitable for continuous submergence and may not contain fibrous 
components. 
AUTH: Sec. 76-5-208, MCA; IHf, Sec. 76-5-401 through 76-5-402 
and Sec. 76-5-404 through 76-5-406, MCA. 

36.15.902 FLOODPROOFING REQUIREMENTS FOR HEATING SYSTEMS 
Ll1 Heating systems for allowed and permitted floodplain 

and floodway uses shall conform to the following conditions: 
fltLAl Float operated automatic control valves must be 

installed in supply lines to gas furnaces so that the fuel 
supply is automatically shut off when flood waters reach the 
floor level where the furnaces are located; 

f~tiQl Manually operated gate valves that can be operated 
from a location above the elevation of the ~ flood e£ 
lQQ-yeaw-i•e~~eRey shall also be provided in gas supply lines; 
and 

f~t~ Electric heating systems must be installed in 
accordance with ARM 36.15.9Qa iQl. 
AUTH: Sec. 76-5-208, MCA; IHf, Sec. 76-5-401 through 76-5-402 
and Sec. 76-5-404 through 76-5-406, MCA. 

36.15.903 FLOOD PRQOFING REQUIREMENTS FOR PLUMBING SYSTEMS 
Lll Plumbing systems for allowed and permitted floodplain 

and floodway uses shall conform to the following conditions: 
(1) remains the same but will be relabeled (a). 
f~tiQl All toilet stools, sinks, urinals, and drains must 

be located such that the lowest point of possible water entry 
is at least 2 feet above the elevation of the ~ flood e£ 
lQQ-yeaF-iFe~~eRey. 
AUTH: Sec. 76-5-208, MCA; 1Hf, Sec, 76-5-401 through 76-5-402 
and Sec. 76-5-404 through 76-5-406, MCA. 
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3. The proposed amendments are necessary to bring these rules 
into closer conformity with rules administered by the Federal 
Emergency Management Agency for the National Flood Insurance 
Program. Additional definitions have been added to clarify the 
rules. 

Sections 76-5-101 through 76-5-406, MCA provide authority to 
the Board of Natural Resources and Conservation to establish 
floodplain management standards and enable local governments to 
par·ticipate in the National Flood Insurance Program. The 
basis for floodplain designations by the Board of Natural 
Resources and Conservation is being defined to be consistent 
with current practice and federal policy. A provision is 
proposed to require notice be provided to interested parties 
prior to developments in flood prone areas. Specific standards 
are also proposed to define when property will be considered 
for removal from a designated floodplain or floodway. These 
amendments are an attempt to prevent time consuming and costly 
hearings before the Board of Natural Resources and conservation 
for altering a designated floodplain or floodway. The notice 
requirement will also enable the Department of Natural 
Resources and conservation to comment on permit applications 
and ensure that the Board's standards are enforced at the local 
level. The proposed amendments will establish rules for 
policies currently practiced by the Board and Department of 
Natural Resources and Conservation. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Board of Natural Resources and Conservation, 1520 East Sixth 
Ave., Helena, MT 59620-2301 no later than July 17, 1989. 

5. William Shields, Chairman of the Board of Natural Resources 
and Conservation will preside over and conduct the hearing. 

Certified to the Secretary of the State _ _,.t,A""""'"Uic~-"'f;___, 19 8 9 • 
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BEFORE THE----eEPAR'l'MEN'l'-
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed Amendment 
of Rule 38.5.301(1) to change the 
conditions under which municipal 
water and sewer utilities must meet 
minimum filing requirements. · 

TO: All Interested Persons 

NOTICE OF PROPOSFn 
AMENDMENT OF RULE 
38.5.301(1), FILING 
REQUIREMENTS FOR MUNI­
CIPAL WATER AND SEWER 
UTILITIES 
NO PUBLIC HEARIN('; 
CONTEMPLATED 

1. On July 7.4, 1989 the Department of Public Service 
Regulation proposes to amend rule 38,5,301(1), which pertains 
to rate increase applications hy municipal water and sewer 
utilities. 

2. The rule proposed to be amended provides as fol­
lows. 

38.5.301 APPLICATIONS FOR RATE INCREASES (1) Any ap-
plication for a rate increase f~led by a municipal water 
and/or sewer utility, that will generate a revenue increase 
in excess of 50,000 dollars ~er year, must include the materi­
als specified in ARM 38.5.30 through ARM 38.5.311. These ma­
terials must be filed i.n one or the other of the forms speci­
fied in ARM 38,5,302. Additional materials mav be supplied by 
the utility j f it feels that such materials are necessary. 
These rules do not limit discovery procedures set forth in the 
procedural rules of the Montana public service commission. 

(2) and (3) No change. 
AUTH: Sec, 69-3-103, MCA; IMP, 69-3-103, MCA 
3. Rationale: The Commf'SSlon proposes this amPndment 

hecause it is often impractical and burdensome for small munic­
ipal water and sewer utilities to comply with minimum filing 
requirements. It will benefit the Commission and the small mu­
nicipalities to have the filing requirem~nts determined infor­
mally on a case-by-case basis. 

4. Interested parties may submit their datA, views or 
arguments concernino the proposed amendment ln writing to 
Pobin A. McHugh, Public Service Commission, ~701 Prospect Ave­
nue, Helena, Montana 59620-2601, no later than July 14, 1989. 

5. If a person who is directly affected bv the proposed 
amend~ent wishes to express his data, views and arguments oral­
ly or in writing at a public hearing, he must make written re­
quest for a public hearing and submit this request along with 
any written comments he has to Robin A. McHugh, Public Service 
Commission, 2701 Prospect Avenue, Helena, Montana 596 20-2601, 
no later than July 14, 1989. 

6. If the agency receives requests for a public hearing 
on thr proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative CodP Committee of the legis­
lature; from a governmental subdivision or agency; or from an 
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association havinq not less than 25 members who will be direct­
ly affected, a hearing will be held at a later date. Notice 
of the hearinq will be published in the Montana Administrative 
Register. Ten perc<'>nt. of those po>rscns directly affected has 
been determined to he more than 25 persons based upon the num­
ber of municipal water and sewer utilities in Montana. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana 596 20 (Telephone 444-2771) is available <~nd 
may be contacted to represent consumer interests in this mat­
ter. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rule I relating to Keylock 
or Cardtrol Statements. 

NOTICE OF THE PROPOSED ADOP­
TION of Rule I relating to 
Keylock or Cardtrol Statements. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 28, 1989, the Department proposes to adopt rule 

I relating to Keylock or Cardtrol Statements. 

2. The rule as proposed to be adopted provides as follows: 

RULE I STATEMENT FOR KEYLOCK CARDTROL REPORTING (1) Any 
seller who sells gasol1ne to a purchaser through a keylock or 
cardtrol on which a refund may be claimed in accordance with 15-
70-223, MCA, shall provide the purchaser with a statement of 
fuel purchased. The statement may be prepared as frequently as 
deemed necessary, but one statement must be issued on the last 
working day of the calendar month. To support the accuracy of 
the statement, the seller shall list or attach a list supporting 
all information used in the statement. 

3. This rule is necessary to clarify the meaning of 
"evidence" as referenced in the amendment made to 15-70-223, 
MCA, Ch. 356, L.l989. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption and amendment in 
writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 22, 1989. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than July 22, 1989. 

6, If the agency receives requests for a public hearing on 
the proposed adoption from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption: from the Administrative Code committee of the 
Legislature; from a governmental subdivision, or agency; or from 
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an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of ose pers ns directly 
affected has been determined to be 2 

Certified to Secretary of State June 5, 1989. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND­
MENT of ARM 42,27.301 
relating to Gasoline 
Seller's License for Motor 
Fuels. 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.27.301 relating to 
Gasoline Seller's License for 
Motor Fuels. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 28, 1989, the Department of Revenue proposes to 

amend ARM 42.27, 301 relating to Gasoline Seller's License for 
Motor Fuels. 

2. The rule as proposed to be amended provides as follows: 

42,27.301 REFUND GASOLINE SELLER'S PBRMi~ LICENSE 
( 1) Any person shall obta1n a refund gasollne seller's 

p~rm~t license from the department of revenue prior to selling 
gasoline on which a refund of tax may be claimed by the 
purchaser, Application for p~rm~ts licenses (one p@rm~t license 
for each outlet) shall be made on forms furnished by the 
department-with-e-£ee-e£-$3•99. 

(2) Permits-ere-~ss~ed-£or-3-yeers-e"d-sheli-shew-e-permit 
"~mber-~~-e~-iss~e"ee-~~~~-be-veiid-~~~-~-3 
yeers-~-whieh--~-~~-ee"ee~~ed-~-s~spe"ded-~-the 
d~pertme"t-~-reve"~e.---Re"ewels-~-re£~"d-~-seli~r~s 
permits-~~-med@-~-~-yee~~-~-er-~~~~~-lT 
eeeempe"ied-by--$+.~~--f1!-e-.- A nontransferable license is 
issued and is effective until cancelled or suspended by the 
Department of Revenue. 

(3) A licensed distributor qualifies as a seller of refund 
gasoline by virtue of his compliance with licensing and bonding 
requirements. Accordingly, each distributor shall submit to the 
department an application and the required fee for each place 
under his control or operation from which he sells refund 
gasoline. The department shall issue a separate perm~t license 
for each such outlet. 

3, This amendment is necessary to clarify Ch, 205, 
L.l989, which amends 15-70-203, MCA to allow for a continuous 
nontransferable license to be obtained by any person selling 
gasoline on which a refund may be claimed. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 
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no later than July 22, 19B9. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than July 22, 1989. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of th se persons directly 
affected has been determined to be 25 

Certified to Secretary of State June 5, 1989. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of interpretive 
rule regarding request­
ing absentee ballots via 
facsimile messages. 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF AN 
INTERPRETIVE RULE REGARD­
ING FACSIMILE REQUESTS 
FOR ABSENTEE BALLOTS 

TO: All Interested Persons: 

1. on July 6, 1989, at 10:00 a.m. a public hearing will 
be held in the conference room of the office of the Secretary 
of State to consider the adoption of an interpretive rule 
regarding facsimile requests for absentee ballots. 

2. The proposed rule provides as follows: 

RULE I FACSIMILE REQUESTS FOR ABSENTEE BALLQTS (1) An 
election administrator may treat a facsimile copy request for 
an absentee ballot as an original if all other requirements of 
section 13-13-212, MCA are met. 

(2) A facsimile copy may be accepted under subsection (1) 
if it: 

(a) is produced by a method of transmission of images in 
which the image is scanned at the transmitter, reconstructed at 
the receiving station, and duplicated on paper at the receiving 
station; and 

(b) is legible and the same si~e as the original. 
Auth: 13-1-201, MCA IMP:13-1J-212, MCA 

3. This rule is necessary because requests have come 
from election officials for clarification as to the 
acceptability of facsimile copy requests for absentee ballots. 
The intent of the statute is to establish an orderly method of 
obtaining absentee ballots in a convenient and verifiable 
manner. The statutes do not address the new technology of 
facsimile machines. It is clear from recent case law the 
courts are beginning to accept the use of facsimile machine 
transmissions of documents. One court has even permitted 
service of process of legal documents via facsimile. 
Facsimile copy requests meet the requirements necessary to 
provide proper documentation of the request for an absentee 
ballot. The possibility for fraud is no greater via a 
facsimile copy of than from the original copy. The election 
administrator still can verify the facsimile copy of the 
voter's signature with the original on the registration card. 
Therefore it can be concluded that the facsimile copy of a 
request for an absentee ballot can be accepted as the original. 

11-6/15/89 MAR Notice No. 44-2-61 



-750-

This rule identifies and standardizes the requirements for 
acceptable facsimile copy requests. The rule prevents 
inconsistencies between counties. It avoids voter confusion. 

4. Interested parties may submit their data, views or 
arguments either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Garth 
Jacobson, Chief Legal Counsel, Secretary of State, Room 225, 
capitol Building, Helena, MT 59620, no later than July 13, 
1989. 

5. Garth 
State has been 
hearing. 

Jacobson, from the Office of the Secretary of 
do•i9noted to preo~~he 

MIKE COONEY ~ 
Secretary of State 

Dated this 5th day of June, 1989. 
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BEFORE THE DF.PARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THF. 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.10.304A and 46.10.308 
pertaining to the NETWORK 
pilot program in Lewis and 
Clark County 

NOTICE OF PUBI,!C HEARING Or\ 
THE PROPOSED AMENDMENT OF 
RULES 46.10,304A and 
46.10.308 PERTAINING TO THE 
NETWORK PII.OT PROGRAM IN 
LEWIS AND CLARK COUNTY 

TO: All Interested Persons 

1. On July 6, 1989, at 9:00a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 sanders, Helena, Montana to consider 
the proposed amendment of Rules 46.10.304A and 46.10,308 
pertaining to the NETWORK pilot program in Lewis and Clark 
County. 

(2) The rules as proposed to be amended provide as fol­
lows: 

~4~6~,71~0~·~3~0~4~A~~U~N~E~M_P~L~O~Y~E~D~.PARENT 14) remain the same. 
Subsections ( 1) through 

(a) Both parents in a two-parent household selected for 
the NETWORK pilot program in Lewis and Clark County may ¥e 
required to partic1.pate in that program. Failure to camp y 
will subiect the household to the sanctions in ARM 46.10.310. 

Subsection (5) remains the same. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-201 and 53-4-231 MCA 

46.10.308 WORK REGISTRATION REQUIREMENTS (WIN) 
Subsections (1) and (1) (a) remain the same, 
( i) persons selected for the NETWORK pilot program in 

Lewis and Clark Count will not be exe~ 
Subsections (1) (b throug (2) rema1n the same. 
(a) report for an appraisal interview conducted by WIN 

staff and to participate effectively in the program as deter­
mined by WIN staff; ~"d 

tain 
that 
and 

(b) assist. in redetermination and reappraisal to main­
a current registration status once every six months so 
the WIN staff can maintain a current file on the person~L 

(c) for NETWORK 
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(a) The NETWORK pilot project is a program designed to 
train_ selected si ng_le _£.aients between the ages of 16 and "if 
and both parents in selected unemployed parent households in 
Lewis and Clark County. 

Subsections (3) through (5) remain the same in text hut 
will be renumbered as (4) through (6), 

~UTH: Sec, 53-4-212 MCA 
IMP: Sec. 53-4-?11 MCA 

3, The federal Family Support Act of 1988 requires the 
implementation of the Job Opportunity and Basic Skills (JOBS) 
program. ThP 51st Montana Legislature set the implementation 
date of JORS for July 1, 1990. Four pilot programs have been 
initiated to provide necessary information regarding innova­
tive approach•';; to the upcoming welfare reform. Three of 
those prcJgrams are voluntary. The NETWORK pilot program in 
Lewis and Clark County will be mandatory. 

The proposed amendments are to clarify the power of the 
department to require participation by AFDC recipients with 
children under the age of six and who have been selected for 
the NETWORK program in Lewis and Clark County. Selected re­
cipi<>nts ~o.·ill receive funds to provide day care for their 
children while partidpatino in NETWORK. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.O. Rox 4210, Helena, Montana 59604, nc> later than 
,Tu J y 1 1, 19 8 9. 

5. The Office of r.egal Affairs, Department of Social 
and Pehabilitation Services has been designated to preside 
over and conduct the hearing. 

6. This rule change will be effective August 1, 1989. 

orre 
ti 

Certified to the Secretary of State ~e~~-------------' 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE fJOARD OF RADIOI~OGIC TECHNOLOGISTS 

In the mAtter of the amendment 
of d rull' p<>rtaini.ng u, fees 

NOTICE OF AMENDMENT OF 
8.56.409 FEES SCHEDULE 

TO: All Intere-sted PPrsuns: 
I. On April 13, 1989, the Board of Radiologic 

Techn•dogists published a notice of proposed amendmPnt of th<> 
dbovr-stated rule al page 430, 1989 Montana Administrativ<-' 
HPqi><tPr, issue number 7. 

2. The Board amended the rule exactly as proposed. 
3. No comments or testimony were rec<>ived. 

BOARD OF RADIOLOGIC 
TECHNOLOGISTS 
CAROL ANGLAND, PRESIDENT 

PPrl 1fied to the Secretary of State, June 5, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

RENIRF THE DOARD OF REALTY REGULAT10N 

rn thP m.tttPr· (Jf thP nnH .. ndrnent 
uf ~ rulP I_•PrtdJnJng to rf-'al 
r:·StrltP JJt~en~P d.['pli(·ant ~'Xr'HTl­

{tldf 11/1\ I'(•S<"ht't.it~iiii~1 ff•P 

NOTil'E Of AMENDMENT OF 
8.~8.411 FEE SCHEDULE 

Til: ,\ll !rd~·rP.'--ded Pf:r~ons: 

I. lln Apt·ll ll, 19il'l, the Boi!rJ of Re.dty Hegulation 
r•11hl tsh,_•d d rHd Jt~F' of prupo~(·d amPndment of the abuve-stdted 
rlllP dt pdqt-::. 4.~~. liJR(J MuHt<iua l\dr1Lini~tr-ativP Regi~tt~r, i~su~ 

nurnbr•r 7. 
2. Thr Hodrd atnPrHled the rule f>X<lt'tly <iS prflposrd. 
L NrJ { r)f1\Jl]Pflts or testimony Wt-·rr! l'f-'CPlVP<I. 

BOARD OF REALTY REGULATION 
JOliN D\IDTS, CHAIRMAN 

RY: __ ~--~-'-~-~ MI • AEL L. LETSON, DIRECTOR 
DE •,\RTMENT OF COMMERCE 

,.,.,·ttfit·d to tlw s,...,.,,,,.,.,. ,,f Sl.<!l.f' .rune 'i, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

In the matter of the amendment 
of rules pertaining to hours, 
credits and carry over, and 
fpes and the adoption of a new 
rules pertaining to Pthical 
stana.-1rdR 

NOTICE OF AMENDMENT OF 
8.61.1601 HOURS, CREDITS 
AND CARRY OVER, 8.61.404 
FEE SCHEDULE AND 8.61.1203 
FEE SCHEDULE AND THE 
ADOPTION OF NEW RULE I (R. 
61,405 ETHICAL STANDARDS 

TO: All Interested Persons: 
1. On April 13, 1989, the Board of Social Work Examiners 

and Professional Counselors published a notice of proposed 
amendmPnt and adoption of the above-stated rules at page 434, 
1989 Montana Administrative Register, issue number7. 

2. The Board amended and adopted the rules exactly as 
proposed. 

3. No comments or testimony were received. 

BY: 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
PATRICK KELLY, CHAIRMAN 

Cli__~--
MI AEL L. LETSON, DIRECTOR 

PARTMENT OF COMMERCE 

Certified to the Secretary of state, June 5, 1989. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.8.921, 16.8.936, 16.8.937,) 
16.8.941, 16.8.1101, 16.8.1103 ) 
and 16.8.1109 concerning the ) 
permitting of new or altered ) 
sources of air contamination. ) 

) 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

{Air Quality) 

1. On January 26, 1989, the Department published notice 
at pages 181-185 of the 1989 Montana Administrative Register, 
Issue number 2 and on February 13, 1989, the Department re­
published notice at page 315 of the 1989 Montana Administrative 
Register, Issue number 4, of proposed amendments to the above­
captioned rules which update and/or correct federal incorpora­
tions by reference and clarify other terms in the captioned 
rules. 

2. 
amended 

3. 
public. 

The Board of Health and Environmental Sciences has 
the rules as proposed with no changes. 

No comments were received from any members of the 

HOWARD TOOLE, Chairman 
BOARD OF HEALTH AND ENVIRONMENTAL 
SCIENCES 

by 

Certified to the Secretary of State June 5, 1989. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE TRANSFER 
of ARM 42.6,101 through 42.6. ) 
109; 42.6.121 through 42.6.123;) 
42.6.141 through 42.6.149; 42. ) 
6.201 through 42.6.204; 42.6. ) 
301 through 42.6.314 relating ) 
to child support collection ) 

. ) 

TO: All Interested Persons: 

NOTICE OF TRANSFER 
of ARM 42.6.101 through 42. 
6.109; 42.6.121 through 
42,6.123; 42.6.141 through 
42.6.149; 42.6.201 through 
42.6.204; 42.6.301 through 
42.6.314 relating to child 
support collection 

1. On July 1, 1989, the Department of Revenue ;;ill 
transfer to the Department of Social and Rehabilitation Services 
all the child support rules found in Chapter 6, Title 42, ARM 
relating to the collection and enforcement of child support. 

2. This transfer is required because the 1989 Legislature 
transferred the child support program from the Department of 
Revenue to the Department of Social and Rehabilitation Services 
in Senate Bill 129, Ch. 702, L. 1989, effective July 1, 1989. 

3. The rules will be assigned the following numbers under 
the Department of Social and Rehabilitation Services title: 

4%•6•'HI:!: 46.30.901 Definitions Related to Support 
Standards 

4%.6.:18% 46.30.902 Exemptions from Assets 

41!•6•:!:83 46.30.903 Exemptions from Income 

4%.6d:84 46.30.904 Adjustment for Deductions and Certain 
Living Expenses 

4%.6•:185 46.30.905 Adjustment for Living Standards 

4%.6.:186 46.30.906 Adjustment for Special Needs 

4i! ... 6·d:8'1 46.30.907 Child Support Computation 

4i!·6·i88 46.30.908 Contribution Table 

4%.6·189 46.30.203 scale of Suggested Minimum 
Contributions 

4i!.6.i%:!: 46.30.909 Definitions Related to Fees for 
Services 

4%.6•ii!i! 46.30.101 Application Fee 
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4i.6.%i3 46.30.103 Collection Fees 

4i•6•i4i 46.30.201 Definitions 

4i.6.,.i4i 46.30.205 Releasing Information About An 
Individual's Child Support Debt 

4ih·6.i43 46.30.207 Notice of Credit Agency's Intent to 
Request Information 

4i•6.,.i44 46.30.209 Individual's Request for Inspection 

4i•6•i45 46.30.211 Hearing on Accuracy of Information in 
Department's Records 

4i•6•i46 46.30.213 Waiver of Rights for the Release of 
Information 

4i•6Ti4~ 46.30.215 Credit Agency's Request for Information 

4i•6.%48 46.30.217 Response to Credit Agency's Request for 
Information 

4i•6•i49 46.30.219 Fees 

4%•6•i8i 46.30.301 Offset of State Tax Refunds for Child 
Support Debts 

4%..-6•i!9i 46. 30.303 Not ice of Offset of State Tax Refunds 
For Child Support Debts 

4%..-6•%93 46.30.305 Child Support Offset of Joint Returns 

4i!•6•i94 46.30.307 Hearing Procedures for Child Support 
Offsets 

4i.6.39i 46.30.401 Definitions 

4i•6•39% 46.30,403 Independent Support Enforcement 
Contractors 

4%•6•393 46.30.405 Withholding Entity 

4%.,.6.,.394 46.30.407 Voluntary 

4i•6•395 46.30.411 Hearing Procedures 

4%.6.396 46.30.413 Issues Determinable at Hearing 

4i!•6•36~ 46.30.415 Modification or Termination of 
Withholding Order• 
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o4h6T398 46.30.417 Receipt of Payments Required 

o4ih·6·d99 46.30.419 Prompt Delivery of Withheld Amount 

o4i!.3-:-3l9 46.30.421 Allocation of Payments 

o4i!.6.3ll 46.30.423 Availability of Hardship Adjustments 

o4i!.6.,.3H! 46.30.425 Affect of Hardship Determination 

o4i!.6.3l3 46.30.427 Procedures for Determining Hardship 
Adjustments 

o4i!-:-6-:-3'1:o4 46.30.429 Interstate Income Withholding 

~~~ 
K~ NORDTVEDT, Director 
Department of Revenue 

Certified to Secretary of State June 5, 1989. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.22.101, 42.22.105 
and 42.22.122, and ADOPTION 
of Rule I (42.22.108) relating ) 
to Centrally Assessed Property.) 

) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.22.101, 42.22.105 
and 42.22.122, and ADOPTION 
of Rule I (42.22.108) re­
lating to Centrally Assess­
ed Property. 

1, On February 23, 1989, the Department published notice 
of the proposed amendment of ARM 42.22.101. 42.22.105 and 
42.22.122 and the proposed adoption of Rule I (42.22.108) 
relating to Centrally Assessed Property at page 316 of the 1989 
Montana Administrative Register, issue no. 4. 

2. The Department, Montana Power Company and various 
counties throughout Montana entered into a Settlement Agreement 
and Release concerning property taxes paid by centrally assessed 
taxpayers. A portion of this agreement required the Department 
to conduct a public rules hearing to determine if the current 
rules being utilized by the Department in determining the manner 
and method for apportioning centrally assessed property located 
in these counties was appropriate under the law. This agreement 
states the decision of the Hearing Examiner is final and binding 
on all parties to the agreement. 

3. A Public Hearing was held on March 20, 1989 to consider 
the proposed amendments and adoption of these rules. Several 
persons appeared at this hearing and presented oral and written 
testimony. 

Oral testimony was presented by: Department of Revenue· 
personnel: Montana Power Company personnel: James Nybo 
representing Lewis and Clark County; Dick Michilotti, Treasurer, 
Cascade County; Kevin Bryan, Treasurer, Yellowstone County; 
Diana Felton, Treasurer, Toole County: and Gene Vuckovich, 
Unified Government Manager, Anaconda-Deer Lodge County. The 
Hearing Examiner indicated he had received a telephone call from 
Don Bailey, Rosebud County Commissioner asking that their 
position on the rules be indicated at the hearing. 

The Hearing Examiner allowed the period for written 
comments to be extended from March 24, 1989 to the dates set on 
the Agreed Procedure and Statement of Positions prepared by the 
parties to the Settlement Agreement and Release. The Montana 
Power Company was to file its brief by March 27, 1989; 
Department of Revenue's reply brief was due on April 3, 1989 and 
Montana Power Company's reply brief was due on April 7, 1989. 

Besides the briefs filed by the parties, written comments 
were received from Lewis and Clark County; Yellowstone County; 
Anaconda-Deer Lodge County: Toole County; Lake County; Rosebud 
County; and U.S. West Communications. 
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The Hearing Examiner considered all oral and written 
testimony, written comments and briefs filed by the parties to 
the Settlement Agreement and Release. After a thorough review 
he ruled that the Department shall amend ARM 42.22.101, 
42.22.105 and 42.22.122 to reflect the language of the rules as 
adopted prior to December 17, 1984, deleting the trending 
methodology contained in the present rules. 

The Hearing Examiner also instructed the Department to 
adopt Rule I (42.22.108) Market Value of Pollution Control 
Equipment as proposed. 

ARM 42.22.101, 42.22.105 and 42.22.122, as published prior 
to December 17, 1984 were properly noticed with opportunity for 
public comment at that time. 

3. The Department is legally bound through the Settlement 
Agreement and Release to abide by the Hearing Examiner's 
findings and order. 

4. Therefore, the Department adopts rule I (42.22.108) as 
proposed. No change to ARM 42.22.101 is necessary so the 
Department will not amend that rule. The Department makes the 
following amendments to ARM 42.22.105 and 42.22.122: 

42.22.105 REPORTING REQUIREMENTS (1) and (2) remain 
unchanged. 

(3) In addition to the report each centrally assessed 
company must revise and update statements of situs and mileage 
printouts provided by the department and return them along with 
the report. The information on the printouts shall be reported 
by county and taxing units in which they are situated. The 
situs printouts shall contain ~h--~e-l-i-ow-i-rtq--adcHt-1.-on-a-l­
inrorma~±o~t-£or-opera~i"g-~i~~e-preper~y~ 

tat ~ general description er-~he-proper~yt and 
tbt installed cost and-~-f--1:fl~talla~1:ofl--i-f:'--l!'eqtti-~ 

~nd~--ARM--4i~~~~~~~r~---~-f:'--a~~-~-~-mad--~o 
opera~ing-proper~y-~hen-~here-eho~ld-be-a-breakdown-o£-±n~~alled 
eo~~e-a~~~ ... -ehe-~epe~ty-~-i~~ for operating situs 
property. 

42.22.122 APPORTIONMENT PROCEDURE (1) and (2) remain 
unchanged. 

(3) The Montana situs property value is apportioned to the 
taxing units in which the property is situated. To accomplish 
thisT--~-~n~-~-~-i-1.~-o,e-~f--~-t~-forrowi-ng 
meehod~~ 

tat the total installed cost of situs property in each 
taxing unit is multiplied by the percentage computed by dividing 
the MSPV developed in subsection (l)(c) by the total installed 
cost of Montana situs property. t-or 

tbt--to~al-1:n~talled-~t=~~~~per~y i-n-eaeh-~axing 
~nie-~~l-~-~-a-~~-index-~-a~~-1.~-a~-~-ettrren~ 
dollar-~~-~-ali-~~~ey~---~--el!'ending--~-~-be 
de~ermined-by-~he-rollow±ng-indieee~ 

Montana Administrative Register 11-6/15/89 



-762-

tit----!mplieit-Prie~-B~flator 
tiit---Handy-Whitman~-or 
tiiit--oth~r-~~~~-att~mpt-ke-~~~~-ehang~ 

for-lik~-prop~rti~s,--The-e~rrent-dollar-priee-o£-sit~s-prop~rty 
is-th~n-mtlltipiied-by-the-MSPV-develop~d-in-s~bs~etion-tlttet• 

t4t--Re~~~-k~-diffiettlty-~-~~~~-install~d 
eost-data,-~~~-~~~~~~~P~~~~t-willr-~pon 

writt~n-~~--~~-granting-a~-~~~t~l-B~e~mb~r 
3lr-l986,-f~-~~~~~~~~~~~r-~l;-l98'r-to 
any-e~ntrally-assessed-eompany-in-ord~r-to-~nabl~-th~-eompany-to 
provid~-~-neee~~a~y-~-~~~~~~---~~-an-~~ is 
grant~d,-~-eompany-~~-~tti~-t~~~-the-~~-in 
dev~~-~-~le-~thod--ef-~ortio~~~-the--1986 

......... < K ~ 

'~ NORDTVEDT, Director 
Department of Revenue 

Certified to Secretary of State June 5, 1989. 
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VOLUME NO. 43 OPINION NO. 12 

FIREARMS - Special railroad peace officer's authority to 
carry concealed weapons: 
PEACE OFFICERS Special railroad peace officer's 
authority to carry concealed weapons: 
TRANSPORTATION, PUBLIC Special railroad peace 
officer's authority ~o carry concealed weapons: 
CODE OF FEDERAL REGULATIONS - 49 C.F.R § 1201: 
MONTANA CODE ANNOTATED - Sections 1-1-207, 44-4-901 to 
44-4-903, 45-8-315 to 45-8-319, 46-1-201(8). 

HELD: Special peace officers of a class I railroad 
are exempt from the prohibition against 
concealed weapons set out in section 45-8-316, 
MCA, but they may carry a concealed weapon 
only when on duty and when necessary for the 
protection of the property of the class 1 
railroad employing the officer. The special 
peace officer must follow the permit procedure 
of section 45-8-319, MCA, in order to carry a 
concealed weapon at any other time. 

May 19, 1989 

David G. Rice 
Hill County Attorney 
Hill County Courthouse 
Havre MT 59501 

Dear Mr. Rice: 

You have asked my opinion on the following: 

Whether special peace officers of a class I 
railroad are exempt from the prohibition 
against carrying concealed weapons as set 
forth in section 45-8-316, MCA. 

Generally, carrying a concealed weapon is a misdemeanor 
offense against public order on first conviction and a 
felony if convicted a second time. § 45-8-316, MCA. A 
concealed weapon is any weapon mentioned in sections 
45-8-316 to 319, MCA, which is wholly or partially 
covered by the clothing of the person carrying it. 
s 45-B-315, MCA. Exceptions to the offense defined in 
section 45-8-316, MCA, are found in section 45-B-317, 
MCA: 

Montana Administrative Register 11-6/15/89 



-764-

Section 45-8-316 does not apply to: 

(1) any peace officer of the state of Montana; 

(2) any 
government 
weapon; 

officer of 
authorized 

the United States 
to carry a concealed 

( 3) a person in actual service as a national 
guardsman; 

(4) a person summoned to the aid of any of the 
persons named in subsections (1) through (3); 

(5) a civil officer or his deputy engaged in 
the discharge of official business; 

(6) a person 
district court 
weapon; or 

authorized 
of this 

by a 
state 

judge of 
to carry 

a 
a 

(7) the carrying of arms on one's own premises 
or at one's home or place of business. 

Pursuant to sections 44-4-901 and 44-4-902, MCA, the 
Attorney General is given discretionary authority to 
appoint qualified persons as special peace officers at 
the request of class I railroad corporations (as defined 
in 49 c.F.R § 1201). The authority of these officers is 
limited by section 44-4-903, MCA: 

A person appointed and sworn as a special 
peace officer shall when on duty have the 
power and authority of a peace officer but may 
exercise such power and authority only in the 
protection of the property of the class I 
railroad corporation employing him. 

As used in the Montana Code Annotated, a peace officer 
is "any person who by virtue of his office or public 
employment is vested by law with a duty to maintain 
public order or to make arrests for offenses while 
acting within the scope of his authority." SS 1-1-207, 
46-1-201(8), MCA. 

Following the plain meaning of the statutes cited above, 
I conclude that special peace officers of class I 
railroads are excepted from the penalties described in 
section 45-8-316, MCA, but only to the extent permitted 
by section 44-4-903, MCA. In other words, special peace 
officers for class I railroads are permitted to carry 
concealed weapons, "but may exercise such power and 
authority only [when on duty and) in the protection of 
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the property of the class I railroad corporation 
employing him." S 44-4-903, MCA. If a special peace 
officer is interested in carrying a concealed weapon 
beyond the scope authorized in section 44-4-903, MCA, he 
must obtain a Montana district court judge's 
authorization described by sections 45-8-317(6) and 
45-8-319, MCA. 

THEREFORE, IT IS MY OPINION: 

Special peace officers of a class I railroad are 
exempt from the prohibition against concealed 
weapons set out in section 45-8-316, MCA, but they 
may carry a concealed weapon only when on duty and 
when necessary for the protection of the property 
of the class I railroad employing the officer. The 
special peace officer must follow the permit 
procedure of section 45-8-319, MCA, in order to 
carry a concealed weapon at any other time. 

Sincerely, 

~ ~~to:j_ 
MARC RACICOT 
Attorney General 
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VOLUHE NO. 43 OPINION NO. 13 

ANNEXATION Authority of municipality to require 
consent to annexation as condition of providing sewer 
service when property is within county ~later and sewer 
district; 
CITIES AND TOh~S - Authority of municipality to provide 
sewer service within county water and sewer district; 
COUNTIES - Responsibility for expenses associated with 
giving notice of county water and sewer district tax 
levies; 
MUNICIPAL GOVERNHENT Authority of municipality to 
provide sewer services withiu county water and sewer 
district; 
PROPERTY, PUBLIC - County water and sewer district's 
right of emin~nt domain with respect to municipal 
property used by municipality to provide sewer service; 
TAXATION AND REVENUE - Applicability of Initiative No. 
lOS and 1987 Montana Laws, chapter 654 to a county water 
and sewer district created after tax year 1986; 
TAXATION AND REVENUE - Responsibility of persons within 
county water and sewer district but receiving municipal 
sewer service to pay district tax levies; 
URBAN RENEWAL - Entitlement of municipality to amounts 
attributable to county water and sewer district tax 
levies when ta~' increment provision applicable; 
WATER AND SEWER DISTRICTS - Applicability of Initiative 
No. lOS and 1987 Montana Laws, chapter 654 when created 
after tax year 1986; 
WATER AND SEWER DISTRICTS - Authority of municipality to 
provide sewer service within county water and sewer 
districts; 
WATER AND SEWER DISTRICTS - Entitlement of municipality 
to amounts attributable to county water and sewer 
district tax levies when tax increment provision 
applicabl~:; 
WATER AND SEWER DISTRICTS - Responsibility for expenses 
associated with giving notice of property tax levy on 
its behalf; 
WATER AND SEWER DISTRICTS - Responsibility of persons 
within county water and sewer district but receiving 
municipal sewer service to pay district tax levies; 
WATER AND SEWER DISTRICTS - Right of eminent domain with 
respect to municipal property used by municipality to 
provide sewer service; 
MONTANA CODE ANNOTATED - Sections 7-13-2202, 7-13-2204 
to 7-13-2206, 7-13-2208, 7-13-2210, 7-13-2211, 
7-13-2213, 7-13-2214, 7-13-2218, 7-13-2231, 7-13-2301, 
7-13-2302, 7-13-2304 to 7-13-2307, 7-13-2351, 7-13-4301, 
7-13-4304, 7-13-4311, 7-13-4312, 7-13-4314, 7-13-4321, 
7-13-4322, 7-13-4341, 7-15-4282 to 7-15-4292, 7-15-4286, 
7-15-4288, 15-10-401 to 15-10-412, 70-30-103; 

11-6/15/89 Montana Administrative Register 



-767-

MONTANA LAWS OF 1987 - Chapter 654; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 
109 (1988). 

HELD: 1. A municipality retains all authority granted 
to it under sections 7-13-4301 to 4345, MCA, 
with respect to providing water and sewer 
services after a county water and sewer 
district has been incorporated which includes 
the municipality. 

2. A county water and sewer district may not 
exercise the right of eminent domain with 
respect to municipal property located within 
the district and utilized by the municipality 
to provide sewer services. 

3. Persons receiving municipal sewer services but 
residing within a county water and sewer 
district are required to pay that portion of 
property taxes imposed pursuant to section 
7-13-2302, MCA, with respect to the district's 
expenditures unrelated to principal and 
interest payments for bonded indebtedness. 
Whether those persons are sufficiently 
benefited by expenses associated with bonded 
indebtedness so as to be responsible for 
property tax amounts attributable to such 
indebtedness is a question of fact 
inappropriate for resolution through an 
Attorney General's Opinion. 

4. The board of county commissioners must assume 
the expense attendant to providing notice of 
intent to levy property taxes on behalf of a 
county water and sewer district. 

5. If a tax increment provision exists in a 
municipality's urban renewal plan, the 
municipality will receive revenue for use in 
the urban renewal area attributable to 
application of a county water and sewer 
district's property tax levy upon the 
incremental taxable value. 

6. The property tax limitations in Initiative 
No. 105 and 1987 Montana Laws, chapter 654 do 
not apply to taxing jurisdictions formed after 
tax year 1986. 
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May 22, 1989 

Missoula MT 59802-4297 

Dear Mr. Nugent; 

You have requested my opinion concerning various 
questions which I have rephrased as follows: 

1. If a county water and s"wer district is 
created which includes a municipality 
already providing sewer service, may the 
municipality continue to operate its 
sewer system? 

2. May a county water and sewer district 
exercise the right of eminent domain with 
respect to a municipal sewer system 
located within such district? 

3. Are persons receiving municipal sewer 
service required to pay property taxes 
lev~ed on behalf of a county water and 
sewer district within which they reside? 

4. Is a county water and sewer district or 
the county responsible for the cost 
associated with mailing notices 
concerning a public hearing on a proposed 
tax levy on behalf of the district? 

5. Is a municipality entitled to any taxes 
paid with respect to properties within an 
urban renewal «rea attributable to tax 
levies on behalf of a county water and 
sewer district? 

6. Are property 
county and 
attributable 
indebtedness 
limitations 
1987 Montana 

tax levies on behalf of a 
water sewer district not 
to the expense of bonded 

subject to the tax 
in Initiative No. 105 aud 
Laws, chapter 654? 

Your questions are resolved by specific statutory 
provisions or prior Attorney General Opinions except as 
to one element of the third inquiry ·which is 
inappropriate for resolution through the opinion 
process. 
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The questions arise from the proposed creation of a 
county water and sewer district ("county district") 
within Missoula County. The district would have 
included the city of Missoula and a large area outside 
the city. The city has its own sewer system, and some 
property within the proposed district but outside the 
city is also connected to that system. The affected 
residents voted against creation of the county district 
in November 1988, but the city nonetheless remains 
interested in the questions which you pose because a 
similar proposal may be voted upon later this year. 
Before I address your individual questions, a brief 
summary of the statutes governing county districts and 
provision of municipal water and sewer service is 
helpful. 

The procedure for forming a county district is initiated 
by filing with the involved board of county 
commiss~oners a petition signed by at least 10 percent 
of the residents within the proposed district. 
§ 7-13-2204, MCA. The county board must then publish 
notice of the petition and hold a hearing concerning it. 
§§ 7-13-2205, 7-13-2206, MCA. If the board concludes 
the petition complies with statutory requirements, it 
must finally determine the proposed district's 
boundaries and give notice of an election on the issue 
of whether the district should be incorporated. 
§§ 7-13-2208, 7-13-2210, 7-13-2211, MCA. Approval 
requires a majority vote from at least 40 percent of all 
registered voters within the district. SS 7-13-2213, 
7-13-2214, MCA. Once incorporated, a county district 
has broad powers with respect to undertaking water and 
se1Ner projects. S 7-13-2218, MCA. These powers are 
exercised through a board of directors. S 7-13-2231, 
MCA. The board is required, inter alia, to establish 
charges for services 1Nhich the county district provides 
and may cause taxes to be levied for any district 
expenses in excess of the amounts collected from the 
service charges. §§ 7-13-2301, 7-13-2302, MCA. The 
board of county commissioners is responsible for 
actually levying the county district's property taxes 
(§ 7-13-2302(2), MCA) and must give notice of its intent 
to do so through several means, including forwarding 
such notice "addressed to the owners and the purchasers 
under contracts for deed of taxable real property within 
the district" (§ 7-13-2304(2) (c), MCA). Most 
importantly for present purposes, section 7-13-2202, 
MCA, states that "[n]othing in this part and part 23 
shall be so construed as repealing or in any wise 
modifying the provisions of any other act relating to 
water or sewers or the supply of water to or the 
acquisition thereof by counties or municipalities within 
this state." 
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A municipality is granted authority to establish sewer 
and water systems in section 7-13-4301, HCA, upon a 
majority vote of its registered electors. The 
municipality may provide service not only within its own 
boundaries but also outside those boundaries. 
§§ 7-13-4311, 7-13-4312, MCA. Section 7-13-4314, MCA, 
further permits a municipality to condition service to a 
person located outside its boundaries upon consent to 
annexation. Municipal sewer and water systems are 
financed through service charges (§ 7-13-4304, MCA) and 
revenue and revenue refunding bonds (§§ 7-13-4321, 
7-13-4322, 7-13-4341, MCA). Unlike county districts 
which can be dissolved (S 7-13-2351, MCA), no express 
provision is made for the sale or other termination of a 
municipal system. 

Section 7-13-2202, MCA, directly answers your first 
question. That provision disclaims any intent to 
supersede through formation of a county district a 
municipality's authority with respect to maintenance or 
even creation of a sewer and water system. Moreover, 
nothing in the statutes governing a county district's or 
a municipal system's operation suggests that a 
municipality's powers as to its s~wer and water system 
are somehow diminished by inclusion within a county 
district. An included municipality therefore has the 
same legal rights and obligations after a county 
district has bec·n established as before. 

Although county districts may exercise eminent domain 
pow~rs under appropriate circumstances (Lincoln/Lewis 
and_ g_<nk <;?unty Sewe_r !">,i3trict at Lincoln ~ BossJ.ng, 
42 St. Rptr. 318, 696 P.2d 989 (1985)), section 
70-30-lOJ (1) (I.J), MCA, exclud .. s irom those forms of 
"pr1vnte property" subject to condemnation municipal 
lands already "appropriated to some public use[.)" 
Obviously, land which is utilized for municipal sewer 
and w~ter system purposes is so appropriated. The 
express exclusion of such lands from eminent domain 
proceeding" thus controls over the more general 
provision in section 70-30-103 (1) (c), MCA, which 
authorizes the taking of property previously 
appropriated to public use when the proposed use is 
"more necessary [. 1" Fermi tting a county district to 
exercise eminent domain rights over property containing 
a municipal water or sewer system would also conflict 
with section 7-13-2202, MCA. The second question must 
be answered negatively. 

You next ask whether persons 
service are required to pay 
behalf of a county district. 
states that "[s]uch taxes 

receiving municipal sewer 
property taxes levied on 

Section 7-13-2302(3), MCA, 
for the payment of any 
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(principal or interest on] bonded debt shall be levied 
on the property benefited thereby, as stated by the 
board of directors in the resolution declaring the 
necessity therefor, and all taxes for other purposes 
shall be levied on all property in the territory 
comp~i~ing the district," Whether persons already 
rece1v1ng municipal services would be sufficiently 
"benefited" by county district activities financed 
through bonded indebtedness is a question of fact 
(Parker :Y_,_ County of Yellowstone, 140 Mont. 538, 374 
P.2d 328 (1962)) inappropriate for resolution through an 
Attorney General's Opinion. However, they would be 
subject to taxes imposed pursuant to section 7-13-2302, 
MCA, for expenses unrelated to bonded indebtedness. 

Section 7-13-2304 (l), MCA, requires the board of county 
commissioners to give notice of its intent to levy a 
property tax on behalf of a county district. Since the 
statutory responsibility is the county's and no 
provision is made for the county district to bear the 
expense associated with such notice, the county itself 
is responsible for that expense. This result is hardly 
anomalous because a principal purpose of the notice is 
to advise county district residents of a hearing before 
the county con~issioners, at which protests to the 
proposed levy may be heard and resolved by them. 
§§ 7-13-2305, 7-13-2306 (4), 7-13-2307, MCA. 
Consequently, while the financial benefit of the 
proposed levy flows to the county district, the notice 
and associated hearing relate to county commissioner 
responsibilities. 

Your fifth question is presumably directed to the tax 
increment provisions relating to urban renewal areas in 
sections 7-15-4282 to 4292, MCA. If a tax increment 
provision has been included in a municipality's urban 
renewal plan, revenue from application of a county 
district's mill levy to "incremental taxable value," as 
defined in section 7-15-4283(3), MCA, must be segregated 
for use in connection with urban renewal projects and 
paid into a fund for use by the municipality. 
§ 7-15-4282, 7-15-4286 (2) (a), 7-15-4288, MCA, Absent a 
tax increment provision, none of the income attributable 
to a county district's ad valorem taxation of property 
within an urban renewal area will accrue to the 
municipality for expenditures in such area. 

With respect to the final question, the proposed county 
district would not be subject to the property tax 
limitations in Initiative No. lOS and 1987 Montana Laws, 
chapter 654 (codified in §§ 15-10-401 to 412, MCA) 
because it would be created after tax year 1986. 42 Op. 
!\tt'y Gen. No. 109 (1988). 
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THEREFORE, IT IS MY OPINION: 

1. A municipality retains all uuthority granted 
to it under sections 7-13-4301 to 4345, MCA, 
with respect to providing water and sewer 
services after a county water and sewer 
district has been incorporated which includes 
the municipality. 

2. A county water and sewer district may not 
exercise the right of eminent domain with 
respect to municipal property located within 
the district and utilized by the municipality 
to provide sewer services. 

3. Persons receiving municipal sewer services but 
residing within a county water and sewer 
district are required to pay that portion of 
property taxes imposed pursuant to section 
7-13-2302, MCA, with respect to the district's 
expenditures unrelated to principal and 
interest payments for bonded indebtedness. 
Whether those persons are sufficiently 
benefited by expenses associilted with bonded 
indebtedness so as to be responsible for 
property tax amounts attributable to such 
indebtedness is a question of fact 
inappropriate for resolution through an 
Attorney General's Opinion. 

4. The board of county commissioners must assume 
the expense attendant to providing notice of 
intent to levy property taxes on behalf of a 
county water and sewer district. 

5. If a tax increment provision exists in a 
municipality's urban renewal plan, the 
municipality will receive revenue for use in 
the urban renewal area attributable to 
application of a county water and sewer 
district's property tax levy upon the 
incremental taxable value. 
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6. The property tax limitations in Initiative 
No. 105 and 1987 Montana Laws, chapter 654 do 
not apply to taxing jurisdictions formed after 
tax year 1986. 

Sincerely, 

f\A_~ ~Cl.~Jl 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 14 

COUNTIES - Holiday pay entitlement of employees working 
10-hour days; 
COUNTY OFFICERS AND EMPLOYEES - Holiday pay entitlement 
of employees working 10-hour days; 
EMPLOYEES, PUBLIC - Holiday pay entitlement of employees 
working 10-hour days; 
HOLIDAYS - Pay entitlement of county employees working 
10-hour days; 
HOURS OF WORK Holiday pay entitlement of county 
employees working 10-hour days; 
SALARIES - Holiday pay entitlement of county employees 
working 10-hour days; 
ADMINISTRATIVE RULES OF MONTANA - Sections 2. 21.121 to 
2.21.646, 2.21.134, 2.21.223, 2.21.619, 2.21.641; 
MONTANA CODE ANNOTATED - Sections 2-18-603 to 2-18-620, 
2-18-603, 2-18-604, 2-18-612, 2-18-618, 39-4-101 to 
39-4-112, 39-4-107, 39-71-736; 
MONTANA CONSTITUTION - Article XII, section 2(2); 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. 
No. 69 (1988), 37 Op. Att'y Gen. No. 16 (1977). 

HELD: County road and bridge department employees 
regularly working four 10-hour days per week 
are entitled to eight hours' pay under section 
2-18-603, MCA, for all nonworked holidays. 

May 23, 1989 

C. Ed Laws 
Stillwater County Attorney 
Stillwater County Courthouse 
Columbus MT 59019 

Dear Mr. Laws: 

You have requested my opinion concerning the following 
question: 

Are full-time county road and bridge 
department employees with a normal weekly work 
schedule consisting of four 10-hour days 
entitled to eight or ten hours of pay for 
those holidays on which they do not work? 

I conclude that such employees are entitled only to 
eight hours of pay for nonworked holidays since, by 
constitutional and statutory provision, a regular day of 
work for full-time local government employees is 
generally defined as eight hours. 
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Article XI I, section 2 ( 2) of the Montana Constitution 
states that "[a] maximum period of 8 hours is a regular 
day's work in all industries and employment except 
agriculture and stock raising" but authorizes "[t]he 
legislature [to] change this maximum period to promote 
the general welfare." The Legislature, in turn, has 
adopted workday length statutes dealing with various 
types of employment in sections 39-4-101 to 112, MCA. 
Of particular relevance is section 39-4-107(1), MCA, 
which provides in part that "[a] period of 8 hours 
constitutes a day's work in all works and undertakings 
carried on or aided by any municipal or county 
government, the state government, or a first-class 
school district[.]" Section 39-4-107(3), MCA, however, 
permits 40-hour workweeks to be scheduled through four 
10-hour workdays for county road and bridge department 
employees: 

In counties where regular road and bridge 
depa~tm~nts are maintained, the county 
commJ.ssJ.oners may, with the approval of the 
employees or their duly constituted 
representative, establish a 40-hour workweek 
consisting of 4 consecutive 10-hour days. No 
employee may be required to work in excess of 
8 hours in any one workday if he prefers not 
to. 

This authorization to establish four-day workweeks 
consisting of 10-hour days has been used in Stillwater 
County for its road and bridge department employees. 
Virtually all other Stillwater county employees work 
five 8-hour shifts per week. 

The sole statutory provision addressing holiday 
compensation for state and local government employees is 
section 2-18-603, MCA. Subsection (1) of that provision 
reads: 

Any full-time employee who is scheduled for a 
day off on a day which is observed as a legal 
holiday, except Sundays, shall be entitled to 
receive a day off with pay either on the day 
preceding the holiday or on another day 
following the holiday in the same pay period 
or as scheduled by the employee and his 
supervisor, whichever allows a day off in 
addition to the employee's regularly scheduled 
days off, provided the employee is in a pay 
status on his last regularly scheduled working 
day immediately before the holiday or on his 
first regularly scheduled working day 
immediately after the holiday. Part-time 
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employees receive pay for the holiday on a 
prorated basis according to rules adopted by 
the department of administration or 
appropriate administrative officer under 
2-18-604. 

See generally 37 Op. Att'y Gen. No. 16 at 62 (1977) 
(discussing effect of holiday pay requirement on 
computation of overtime compensation) . Section 
2-18-604, MCA, places responsibility for administering 
"employee annual, sick, or military leave provisions and 
the jury duty provisions" in sections 2-18-603 to 620, 
MCA, upon the Department of Administration or local 
government administrative officers and directs them to 
"promulgate rules necessary to achieve the uniform 
administration of these provisions and to prevent the 
abuse thereof." Although the Department of 
Administration has issued such regulations for state 
employees (§§ 2.21.121 to 2.21.646, ARM), Stillwater 
County has not. 

Section 2-18-603, MCA, does not specify the number of 
paid hours to which a full-time employee is entitled for 
holiday purposes. Indeed, other provisions dealing with 
annual and sick leave are similarly silent, indicating 
accrual amounts only in terms of "working days" credits. 
§§ 2-18-612 (1), 2-18-618 (1), MCA. These various leave 
provisions must nonetheless be read in light of the 
regular workday length of eight hours contained in 
Article XII, section 2(2) and section 37-4-107(1), MCA, 
and the accompanying presumption that the Legislature 
intended eight hours to constitute the basis upon which 
leave benefits would be calculated for full-time 
employees unless another amount was expressly stated. 
See 42 Op. Att'y Gen. No. 69 (1988) (construing the 
phrase "6 days' loss of wages" in section 
39-71-736 (1) (a), MCA, to mean 48 hours of wage loss 
irrespective of the affected employee's normal shift 
length). 

I further note that, while section 39-4-107(3), MCA, 
allows counties and their road and bridge department 
employees or collective-bargaining representatives to 
agree upon a 40-hour workweek consisting of four 
consecutive 10-hour workdays, nothing in either section 
2-16-603, MCA, or related annual and sick leave 
provisions suggests that, as to full-time employees, the 
particular method of workday scheduling should alter 
their leave entitlements or create arbitrary entitlement 
distinctions between individuals employed for the same 
number of regular hours per week. 
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This construction of section 2-18-603, MCA, is reflected 
in the Department of Administration's regulations 
governing state employee holiday pay entitlement. The 
regulations define "[h]oliday benefits" as "pay at the 
regular rate up to eight hours or equivalent paid time 
off up to eight hours paid to an eligible employee when 
the state observes a legal state holiday" 
(§ 2.21.619(4), ARM) and extends the 8-hour limitation 
to employees working four 10-hour days per week 
(§ 2.21.641(1), ARM). These regulations also provide 
that, '' [ i] f the employee [working 10-hour days] would 
receive less pay than usual, at the agency's discretion, 
the employee could work additional hours in the same pay 
period to make up the difference or could take annual 
leave or accrued compensatory time." § 2.21.641(1) (b), 
AR!-1. The same scheduling flexibility, of course, is 
available to local governments. The Department's 
interpretation of state employee holiday pay entitlement 
warrants substantial deference absent conflicting 
statutory provisions (Weis v. Division of Workers' 
Compensation, 45 st. Rptr:"""" 1004, 1007, 755-P.2d 1385, 
1387 (1988)), and I discern no basis upon which to 
conclude the Legislature intended local government 
employees to have any greater entitlement. It is 
noteworthy that not only the Department (§§ 2.21.134, 
2.21.223(1), AR!-1) but also Stillwater County in 
administering the statutory vacation and sick leave 
provisions predicate "working days" credits on 8-hour 
periods--a settled, practical interpretation of 
analogous statutes supporting my determination with 
respect to the appropriate amount of holiday pay 
entitlement under section 2-18-603, MCA. 

Finally, the road and bridge employees involved here are 
not represented for collective-bargaining purposes. 
Nothing in this opinion, therefore, should be construed 
as addressing the issue of whether a county employer is 
authorized to enter into a collective bargaining 
agreement which provides for a holiday pay amount in 
excess of eight hours. 

THEREFORE, IT IS MY OPINION: 

County road and 
regularly working 

bridge department employees 
four 10-hour days per week are 
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entitled to eight hours' pay under section 
2-18-603, MCA, for all nonworked holidays. 

Sincerely, 

1Vtk Qa.to:~ 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 15 

COUNTY ATTORNEYS - Obligation to act as counsel for 
hospital districts; · 
HEALTH - Obligation of county attorney to act as counsel 
for hospital districts; 
MONTANA CODE ANNOTATED - Sections 7-4-2711, 7-4-2717, 
7-13-218, 7-34-2101 to 7-34-2164, 7-34-2115, 7-34-2122, 
20-1-204, 50-2-115; 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. 
No. 22 (1985), 40 Op. Att'y Gen. No. 27 (1983). 

HELD: A county attorney has no obligation to act as 
counsel for hospital districts formed pursuant 
to section 7-34-2101, MCA. 

May 23, 1989 

John T. Flynn 
Broadwater County Attorney 
Broadwater County Courthouse 
Townsend MT 59644 

Dear Mr. Flynn: 

You have requested my opinion concerning the following 
question: 

Must a county attorney act as counsel for 
hospital districts formed pursuant to section 
7-34-2101, MCA? 

The creation and operation of hospital dist.ricts are 
provided for in sections 7-34-2101 to 2164, MCA. 
Section 7-34-2115, MCA, provides that a hospital 
district shall be "governed and managed" by a board of 
trustees. Section 7-34-2122(1), MCA, provides for the 
employ~ent and compensation of legal counsel by a 
hospital district acting by and through its board of 
trustees. 

The obligation of 
representation is 
7-4-2711, MCA: 

a county attorney to provide legal 
generally set forth in section 

(1) The county attorney is the legal adviser 
of the board of county commissioners. He must 
attend their meetings when required and must 
attend and oppose all claims and accounts 
against the county which are unjust or 
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illegal. He must defend all suits brouqht 
against his county. 

(2) The county attorney must: 

(a) give, when required and without fee, his 
opinion in writing to the county, district, 
and township officers on matters relating to 
the duties of their respective offices; 

(b) act as counsel, without fee, for fire 
districts in unincorporated territories, 
towns, or villages within his county; and 

(c) when requested by a conservation district 
pursuant to 76-15-319, act as counsel, without 
fee. 

Section 7-4-2717, MCA, provides county attorneys with 
the additional obligation of "perform ( ing] such other 
duties as are prescribed by law." The Legislature has 
specifically enumerated the other types of districts and 
political subdivisions for which county attorneys are 
obligated to act as counsel in addition to those set 
forth in section 7-4-2711, MCA. ~. § 7-13-218, MCA 
(refuse disposal districts); § 20;;~104, MCA (school 
districts and community college districts); and 
§ 50-2-115, MCA (county and city-county boards of 
health). There is no specific statutory provision 
requiring county attorneys to represent hospital 
districts, and its absence indicates that they are not 
obligated to act as counsel for such districts. See 
also 41 Op. Att'y Gen. No. 22 at 75 (1985), 40 op. AttTY 
~ No. 27 at 104 (1983). 

THEREFORE, IT IS MY OPINION: 

A county attorney has no obligation to act as 
counsel for hospital districts formed pursuant to 
section 7-34-2101, MCA. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 16 

CITIES AND TOWNS - Authority of city to reduce office 
hours for city offices; 
OFFICES - Authority of city to reduce office hours for 
city offices; 
MONTANA CODE ANNOTATED Sections 1-1-101, 1-1-102, 
1-2-107, 7-1-105, 7-l-114(1){f), 7-1-4121, 7-4-10:>; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. 
No. 120 (1988), 34 Op. Att'y Gen. No. 27 (1971). 

HELD: Th<' phrase "unless otherwise provided by law," 
as used in section 7-4-102, MCA, does not 
authorize a city to enact a municipal 
ordinance reducing the number of hours during 
which city offices must be open. 

May 24, 1989 

William A. Schreiber 
Belgrade City Attorney 
P.O. Box 268 
Belgrade MT 59714 

Dear Mr. Schreiber: 

You have requested my opinion on the following question: 

Does the phrase "unless otherwise provided by 
law," as used in section 7-4-102, MCA, 
authorize a city to enact a municipal 
ordinance reducing the number of hours during 
which city officE's must be open? 

Section 7-4-102, MCA, states: 

Office hours. Unless otherwise provided by 
law, every officer must ke<ep his office open 
for the transaction of business continuously 
from 8 a.m. until 5 p.m. each day except 
Saturdays and legal holidays. Every officer 
shall keep his office open at such other times 
as the accommodation of the public or the 
proper transaction of business requires, 
except county and city treasurers, who in 
their discretion may, in the interest of the 
safekeeping of funds, securities, and records 
under their control, close their offices 
during the period from noon to 1 p.m. every 
day. 
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Your letter of inquiry informs me that the city is 
considering various alternatives in an effort to save 
money and come to grips with a shortfall in the city's 
budget. One alternative would be to reduce the city 
office hours by opening later or closing earlier than 
section 7-4-102, MCA, provides. The city manager has 
asked whether municipal ordinances are included within 
the meaning of the word "law" in section 7-4-102, MCA, 
so that a city could enact an ordinance reducing the 
statutorily prescribed office hours for city officers. 

The Montana Supreme Court has not directly addressed 
your question. £f.:_ Silver Bow County ~ ~· 40 
Mont. 418, 107 P. 81 (1910): Broadwater Y.:.. Kend1g, 80 
Mont. 515, :?61 P. 264 (1927); State ex. rel. Burns v. 
Lacklen, 129 Mont. 243, 284 P.20998(T9ssr:- "N'O"rhas 
this office previously issued an opinion addressing the 
question. Cf. 34 Op. Att'y Gen. No. 27 at 166 (1971). 
I am aware that the term "law" is sometimes used "in a 
generic sense, as meaning the rules of action or conduct 
duly prescribed by controlling authority, and having 
binding legal force; including valid municipal 
ordinances as well as statutes." United States Fidelity 
~Guaranty Company~ Guenther, 2~.~7 (1930); 
State ~ rel. Marquette ~ Police Court of City of Deer 
Lodge, 86 Mont. 297, 283 P. 430 (f§29T"". See 62 C.J.S. 
Municipal Corporations § 411 at 785 (1949). However, I 
conclude on the basis of settled statutory construction 
principle.s that the word "law" as used in section 
7-4-102, HCA, does not include municipal ordinances. 

The phrase "unless otherwise prescribed by law" has been 
part of the statute establishing government office hours 
since its original enactment in 1895. Although the 
office hours required by the statute have changed over 
the years as the result of several amendments, this 
introductory exception to the statute's application has 
been retained by the Legislature throughout the 
statute's hi story. In answering your question, 
therefore, I am guided by the Legislature's 
understanding of the word "law" as expressed in 
Montana's Political Code of 1895 and subsequent 
enactments. 

Section 1-1-101, MCA, which was enacted in the Political 
Code of 1895 and has since remained unchanged, defines 
"law" as "a solemn expression of the will of the supreme 
power of the state." Section 1-1-102, MCA, which was 
also retained from the 1895 code, provides that the will 
of the supreme power "is expressed by: (1) the 
constitution; [and] (2) statutes." Ordinances are not 
included in this statutory definition of "law." 
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The term "law" also is defined in section 7-1...;4121, MCA, 
enacted in 1979, which contains definitions for terms 
used in certain provisions relating generally to 
municipalities. Subsection (8) defines "law" as "a 
statute enacted by the legislature of Montana and 
approved and signed by the governor or a statute adopted 
by the people of Montana through statutory initiative 
procedures." Subsection ( 12) separately defines 
"ordinance" as "an act adopted and approved by a 
municipality, having effect only within the jurisdiction 
of the local government." Again the Legislature's 
definition of "law" does not include municipal 
ordinances. 

As a matter of general statutory construction, the 
statutory definitions of "law" tn section 1-1-101, 
1-1-102, and 7-1-4121 (8), MCA, are applicable wherever 
the word "law" occurs in the code, except where a 
contrary intention plainly appears. § 1-2-107, MCA. 
See, ~· Mountain View Education Association v. 
Mountain View ~ool, 44St. Rptr. 1089, 738 P.2d l2Bs 
(1987); State ex rel. Department of Health~ Lasorte, 
182 l,!ont. 267,596 P.2d 477 (1979). Clearly no such 
contrary intention appears in section 7-4-102, MCA. 

The result reached by application of these statutory 
construction principles is consistent with the scope of 
the city's legislative authority under state law. The 
City of Belgrade has self-government powers, pursuant to 
Article XI, section 6 of the Montana Constitution and 
the city's charter. See 42 Op. Att'y Gen. No. 120 
(1988). State statutes are applicable to local 
governments with self-government powers until superseded 
by an ordinance or resolution; however, the authority to 
enact such ordinances or resolutions is subject to the 
limitations of Title 7, chapter 1, part 1, MCA. 
§ 7-1-105, MCA. Section 7-1-114 (1) (f), MCA, provides 
that a local government with self-government powers is 
subject to "[a] ny law directing or requiring a local 
government or any offi~er or employee of a local 
government to carry out any function or provid~ any 
service." Under subsection ( 2) of the statute, this 
provision is a prohibition on the self-government unit 
acting other than as provided by the state law. 

Section 7-4-102, MCA, is a law which directs city 
offic~rs to carry out a function and provide a service 
by keeping their offices open for the transaction of 
business during certain hours. It is my opinion that 
section 7-1-114(1) (f), MCA, applies to prohibit the city 
from reducing its office hours beyond those requiren by 
se~tion 7-4-102, MCA. 
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By enacting section 7-4-102, MCA, the Legislature has 
deemed government office hours to be a matter of 
statewide concern and has effectively preempted local 
governments from the field. In view of the statutory 
definitions of "law" and the limitations imposed by 
statute upon the city's legislative powers, I conclude 
that Belgrade does not have authority to reduce the city 
office hours by ordinance. While I understand and 
appreciate the city's need to cut expenses, I find that 
the Legislature has imposed an affirmative duty upon 
local officials to maintain the office hours set forth 
in section 7-4-102, MCA; consequently, only the 
Legislature can relieve the officers of this duty. 

T~F.REFORE, IT IS MY OPINION: 

The phrase "unless otherwise provided by law, • as 
used in section 7-4-102, MCA, does not authorize a 
city to enact a municipal ordinance reducing the 
number of hours during which city offices must be 
open. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUMF. NO. 43 OPINION NO. 17 

POLICE - Ineligibility of out-of-state police service 
for inclusion in local retirement fund: 
POLICE DEPARTMENTS Ineligibility of out-of-state 
police service for inclusion in local retirement fund; 
RETIREMENT SYSTEMS Ineligibility of out-of-state 
police service for inclusion in local retirement fund; 
MONTANA CODE ANNOTATED - Title 19, chapter 10; sections 
19-4-402, 19-10-406. 

HELD: A police officer participating in a local 
police retirement fund may not buy an 
additional number of years toward retirement 
based upon prior out-of-state police service. 

June 1, 1989 

Katherine R. Curtis 
Columbia Falls City Attorney 
P.O. Box 329 
Columbia Fall~ MT 59912-0329 

Dear Ms. Curtis: 

You requested my opinion on the following question: 

May a policP officer buy into the local police 
retirement fund in order to receive ce)'"tain 
benPfits based upon previous out-of-state 
police service? 

The city of Columbia Falls maintains a local police 
retirement fund pursuant to Title 19, chapter 10, MCA. 
In 1985 the city adopted a policy enabling police 
officers to buy into the local police retirement fund 
for retirement benefits based on pl'"evious out-of-state 
police service. Recently a police officer submitted an 
amount of money to the city for the purpose of buying an 
addi tiona! number of years toward his retirement 
benefits based upon his prior law enforcement service in 
another state. 

Title 19, chapter 10, MCA, does not provide statutory 
authority for the purchase of creditable police service 
performed out-of-state. Section 19-10-406, MCA, pel'"mits 
a police officer to purchase credit based on previous 
military duty. However, provisions for purchasing any 
other creditable service are conspicuously absent. The 
rules of statutory construction preclude me from 
imputing authority to the city that the Legislature has 

Montana Administrative Register 11-6/15/89 



-786c-

failed to provide. Dunp7y v. Anaconda Co., 151 Mont. 
76, 438 P.2d 660, 662 1968). Moreover, since the 
Legislature has expressly authorized the purchase of 
credit for military duty, its failure to provide for 
purchase of credit for any other type of service 
indicates a clear legislative intent to preclude such 
other purchases. See Reed v. Reed, 130 Mont. 409, 304 
P.2d 590, 592 (195~(wherea statute contains express 
mention of certain authority, the mentioning of it 
implies exclusion of any other). By contrast, the 
Legislature has provided for purchase of out-of-state 
creditable service for other retirement programs. For 
example, the Teachers' Retirement Act expressly 
authorizes teachers to buy creditable service for out­
of-state teaching. § 19-4-402, MCA. 

I conclude that the city does not have authority to 
permit a police officer to buy into a retirement program 
for previous out-of-state service. 

You have also inquired about the city's obligation with 
respect to the police officer who has already paid the 
city for his out-of-state service. The city's lack of 
authority to make such an arrangement applies to this 
officer also. The money submitted by him to pay for his 
out-of-state service should be refunded. 

THEREFORE, IT IS MY OPINION: 

A police officer participating in a local police 
retirement fund may not buy an additional number of 
years toward retirement based upon prior out-of­
state police service. 

Sincerely, 

1t{a,.t. f&~Jt. 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 18 

COUNTIES - Inability of county planning board to serve 
as county zoning commission; 
COUNTY GOVERNMENT - Inability of county planning board 
to serve as county zoning commission; 
MONTANA CODE ANNOTATED Sections 76-1-104, 76-1-106, 
76-1-211(1), (2), 76-1-212(1), 76-1-501, 76-2-202, 
76-2-220; 
OPINIONS OF THE ATTORNEY GENERAL - 39 Op. Att'y Gen. No. 
75 (1982). 

HELD: A county planning board may not be designated 
to serve as the county zoning commission. 
However, members of one board may serve as 
members of the other so long as they meet the 
statutory requirements for membership of each 
board. 

June 1, 1989 

Harold F. Hanser 
Yellowstone County Attorney 
Yellowstone County Courthouse 
Billings MT 59101 

Dear Mr. Hanser: 

You requested my opinion on the following question: 

May 
to 

the county planning board be designated 
serve as the county zoning commission? 

Both the planning board and the zoning commission are 
creatures of statute. A county planning board is 
created at the discretion of the county commissioners, 
upon a resolution and public hearing. § 76-1-104, ~CA. 
Its function is to serve in an advisory capacity to the 
county with regard to subdivision plats, development of 
roads, public buildings, utilities, and improvement 
location permits. § 76-1-106, MCA. The planning board 
consists of not less than five members, one of whom must 
be a member of the governing board of an existing 
conservation district or state cooperative district, if 
officers of either reside in the county. § 76-1-211(1), 
MCA. The citizen members must be resident freE'holders 
in the jurisdictional area of the planning board. 
§ 76-1-212(1), MCA. The planning board's jurisdictional 
area may include any or all of the are" within the 
county boundaries. § 76-1-501, MCA. In the event a 
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city or town is included in the jurisdictional area, at 
least one person appointed by the city or town council 
must serve on the board. S 76-1-211(2), MCA. 

A zoning commission is also established at the 
discretion of the county commissioners. The members are 
appointed by the county commissioners and serve for the 
purpose of recommending amendments to zoning regulations 
and classifications. S 76-2-220, MCA. The commission 
is composed of at least five citizen members appointed 
"at large" from the zoning district. S 76-2-220, MCA. 
The zoning district may include any or all of the 
jurisdictional area established for the county planning 
board, except it may not include incorporated cities or 
towns. § 76-2-202, MCA. 

It is evident that the jurisdictional areas of zoning 
commissions and planning boards are not necessarily the 
same. Nor are the requirements for membership of each 
board. The most obvious difference between the two is 
the permitted inclusion of incorporated cities and towns 
in a planning board jurisdiction and their exclusion 
from a zoning district. Thus, a zoning commission would 
be statutorily inadequate to serve as a planning board 
whose jurisdictional area includes an incorporated city 
or town. 

As I previously mentioned, the creation of planning 
boards and zoning commissions is within the discretion 
of the county commissioners. Once created, however, the 
statutory mandates as to each board must be followed. 
39 Op. Att'y Gen. No. 75 at 285 (1982). Therefore, the 
county may not avoid the membership requirements of each 
board. Since the membership requirements and 
jurisdictional areas of the boards are not statutorily 
identical, the county may not desiqnate one board to 
serve as the other. That is not to say, however, that a 
given member of one board may not serve on the other. 
There is no statute prohibiting an individual from 
serving on both boards. In order to do so, he or she 
must qualify for membership according to the statutory 
requirements for each board. 

THEREFORE, IT IS MY OPINION: 

A county planning board may not be designated to 
serve as the county zoning commission. However, 
members of one board may serve as members of the 
other so long as they meet the statutory 
requirements for membership of each board. 

Sincerely, 

-rvt~ O~J.. 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 19 

COUNTIES Priority of delinquent tax liens over 
security interests in personal property; 
LIENS - Priority of delinquent tax liens over security 
interests in personal property; 
PROPERTY, PERSONAL - Priority of delinquent tax liens 
over security interests in personal property; 
REVENUE, DEPARTMENT OF Priority of delinquent tax 
liens over security interests in personal property; 
TAXATION AND REVENUE - Priority of delinquent tax liens 
over security interests in personal property; 
MONTANA CODE ANNOTATED- Section 15-16-402(1); 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. 
No. 95 (1988), 40 Op. Att'y Gen. No. 80 (1984), 38 Op. 
Att'y Gen. No. 6 (1979). 

BELD: When personal property is subject to a 
delinquent tax lien, a county is not required 
to tender payment to a person having a 
security interest in the personal property 
before seizing and selling such property. 

June 1, 1989 

J. Allen Bradshaw 
Granite County Attorney 
P.O. Box 490 
Philipsburg MT 59858 

D<"ar Mr. Bradsh.1w: 

You have requested my opinion on a question I have 
phrased as follows: 

When personal prope~ty is subject to a 
delinquent tax lien, 1s a county required to 
tender payment to a person having a security 
interest in the personal property before 
seizing and selling the property? 

It is my opinion that counties are not required to 
tender payment to such secured parties before selling 
personal property subject to delinquent tax liens 
because tax liens on personal property are superior to 
all other liens. 

Montana law expressly confers priority of tax liens on 
pe<sunul property. Section 15-16-402(1), MCA, provides: 
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Every tax due upon personal property is a 
prior lien upon any or all of such property, 
which lien shall have precedence over any 
other lien, claim, or demand upon such 
property [ . ] 

This statute, which has substantially the same pertinent 
language now as it had in 1963, was discussed in United 
States v. Christensen, 218 F. Supp. 722 (D. Mont. 1963). 
That court concluded: 

"It cannot be inferred that the lien for 
personal taxes *** was intended to be 
subordinate to all prior private liens because 
the legislature failed to say that it should 
be deemed paramount. On the contrary, 
considering the character of the obligation 
and the dignity usually accorded to such 
liens, in public estimation, and above all, 
considering the necessity which exists for 
giving them priority in order that the public 
revenues may be promptly and faithfully 
collected, we conclude that the inference 
should be that the lien was intended by the 
legislature to be superior to all liens, prior 
or subsequent, claimed by individuals, and 
that nothing should be allowed to overcome 
this inference but a plain expression of a 
different purpose found in the statute 
itself.•• 

United States v. Christensen, 218 F. Supp. at 726-27, 
citing State ex-rel. Malott v. Board of Commissioners, 
89 Mont~a~77-78,~.-r at 12 TI930). See also 
42 Op. Att'y Gen. No. 95 (1988), 40 Op. Att....-y Gen. 
No. 80 at 320 (1984), 38 Op. Att'y Gen. No. 6 at 16 
(1979). 

THEREFORE, IT IS MY OPINION: 

When personal property is subject to a delinquent 
tax lien, a county is not required to tender 
payment to a person having a security interest in 
the personal property before seizing and selling 
such property. 

Sincerely, 

MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS.OF ADMINISTRATIVE.CODE COMMITTEE 

The Administ~at1ve Code Committee ~eviews all proposals fo~ 

adoption of new rules o~ amendment or ~epeal of existing rules 

filed with the Secreta~y of State. P~oposala of the Depa~tment 

of Revenue a~e ~eviewed only in ~egard to the procedural 

requi~ementa of the Montana Administ~ative Procedu~e Act. The 

Committee has the autho~ity to make ~ecommendations to an agency 

~ega~ding the adoption, amendment, o~ repeal of a rule or to 

request that the agency p~epare a statement of the estimated 

economic impact of a p~oposal. In addition, the Committee may 

poll the members of the Legislatu~e to dete~mine if a p~opoaed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution ~ecommending that an agency adopt or amend a rule. 

The Committee welcomes comments f~om the public and invites 

members of the public to appear before it o~ to send it written 

statements in orde~ to bring to the Committee's 

difficulties with the existing or proposed rules. 

attention any 

The add~ess 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative RegiSter (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through March 
31, 1989. This table includes those rules adopted during the 
period April 1, 1989 through June 30, 1989 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1989, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1989 Montana Administrative Register. 

ADMINISTRATION, Department of. Title 2 

I 
2.21.8001 

Exempt Compensatory Time - Workweek, p. 2609 
and other rules - Grievances, p. 2055, 2559 

AGRICULTURE. Department of. Title 4 

I 
I-XXVI 

4.5.203 
4.12.3011 
4.12.3501 

Inspection Fee for Commercial Feeds, p. 2467, 13 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Designation of Noxious Weeds, p. 628 
Regulation of Noxious Weed seeds, p. 248, 394 
and other rules - Grading of Certified Seed 
Potatoes, p. 2062, 2562 

STATE AUDITOR! Title 6 

I-II 

I-VII 

6.10.121 

Unethical Practices by Investment Advisers and 
Broker-dealers, p. 2065, 221 
Emergency Rules - Implementation of the Medicare 
catastrophic Coverage Act of 1988, p. 2563 
Registration of Securities Salesmen and Broker­
dealers, p. 2071, 220 

COMMERCE. Department of. Title 8 

I-XXVI and other rules - standards and Procedures for 
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(Board of 
8.8.2803 

(Board of 
8.14.603 
(Board of 
8.22.501 

(Board of 
8.28.418 

(Board of 
8.30.701 

(Board of 
8,32.305 

(Board of 
8.34.414 

(Board of 
8.36.404 
(Board of 
8.39.504 

(Board of 
8.42.601 

8.42.702 
(Polygraph 
8.47.404 

8.47.404 
(Board of 
8.50.437 
(Board of 
8.56.409 
(Board of 
8.58.411 
8.58.412 
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Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 

Athletics) 
and other rules Prohibitions Boxing 
Contestants - Physician Requirements Weights 
and Classes - Scoring - Down - Equipment - Judges 

Inspectors - Appeals - Appeal of Decisions of 
Officials, p. 630 

Cosmetologists) 
School Requirements, p. 1943, 2479 

Horse Racing) 
and other rules Definitions Parimutuel 
Exercise Persons Jockeys - Pony Persons 
Trainers - veterinarians - General Requirements -
Medication, p. 635 

Medical Examiners) 
and other rule - Annual Registration and Fees 
Fee Schedule, p. 172, 395 

Morticians) 
Unprofessional conduct - Narcotics Law Violations 
- Felony, p. 2535, 225 

Nursing) 
and other rules - Educational Requirements 
Licensure - Conduct - Disciplinary Procedures 
Standards General Welfare Reports 
Definitions, p. 1629, 2720 

Nursing Home Administrators) 
and other rule - Examinations - Fee Schedule, 
p. 2269, 2567, 14 

Optometrists) 
Examinations, p. 1947, 318 

outfitters) 
and other rules Licensure Approved· 
Operations Plan conduct standards of 
outfitter and Professional Guide - conduct 
Additional Required Outfitter Procedures 
outfitter Records, p. 460 

Physical Therapy Examiners) 
and other rules Unprofessional Conduct 
Disciplinary Actions, p. 174 
and other rules - Reported Violations, p. 463 

Examiners) 
License Renewal - Date - continuing Education, 
p. 1, 474 
License Renewal - Date, p. 465 

Private Security Patrolmen and Investigators) 
Fee Schedule, p. 2073, 2480 

Radiologic Technologists) 
Fees Schedule, p. 430 

Realty Regulation) 
Fee Schedule, p. 432 
Inactive Licenses • Reactivation of Licenses 
continuing Education, p. 467 
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8.58.606 
(Board of 
8.61.1201 
8.61.1601 

Licensure - course of Education, p. 179, 475 
Social Work Examiners and Professional Counselors) 

Licensure Requirements, p. 1866, 319 
and other rules - Hours, Credits and Carry Over -
Fee Schedule - Ethical Standards, p. 434 

8.61.1601 
(Board of 
8.62.504 
{Building 
8.70.101 

Hours, credits and Carry over, p. 2469, 320 
Speech Pathologists and Audiologists) 

Nonallowable Functions of Aides, p. 645 
Codes Bureau) 

and other rules - Incorporation by Reference of 
Codes - Standards - Fees - National Standard for 
Park Trailers, p. 2611, 476 

{Milk Control Bureau) 
8.79.301 · Licensee Assessments, p. 250, 396 
{Financial Division) 
8.80.102 Banks Direct Leasing of Personal 

p. 470 
Milk Control) 

Class I Pricing Formulas, p. 2333, 15 

Property, 

(Board of 
8.86.301 
8.86.301 Class I Pricing Formulas Formula Index, 

p. 1949, 15 
8.86.504 and other rule - Quota Plans, p. 501 
{Local Government Assistance Division) 
I Administration of the 1989 Federal Community 

Development Block Grant {CDBG) Program, p. 647 
{Board of Investments) 
I-XVII Economic Development Bond Program - Investments 

8.97.1502 
By the Montana Board of Investments, p. 252, 659 
Interest Rate Reduction for Loans Funded from the 
Coal Tax Trust, p. 472 

(Board of Housing) 
8.111.305 and other rule- Qualified Lending Institutions -

Qualified Loan servicers Guidelines, p. 2625, 266 
8.111.305 Qualified Lending Institutions, p. 504 
{Montana Agriculture Development Council) 
I-VI Growth Through Agriculture Program, p. 2026, 2481 
(Montana State Lottery Commission) 
8.127.605 and other rules - Licenses - License Renewal 

Electronic Funds Transfer - Pri~es, p. 2342, 19 

EDUCATION, Title 10 

{Superintendent of Public Instruction) 
I-VII Traffic Education, p. 2074A, 438 
10.13.301 and other rules - Program Standards and Course 

Requirements for Traffic Education, p. 2537, 438 
(Board of PUblic Education) 
I-CLXXXVI and other rules - Accreditation, p. 2075, 2271, 

342 
10.57.301 and other rules - Endorsement Information - Class 

2 Teaching Certification, p. 312, 662 
10.58.302 and other rules - Teacher Education Programs 

Leading to Interstate Reciprocity of Teacher 
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certification, p. 2629, 397 
10.65.201 Policy Statement on Kindergarten Accreditation 

and Schedule variances, p. 311, ~62 
(Montana Arts council) 
10.111.705 Challenge Grants for Permanent Endowment 

Development, p. 649 

FAMILY SERVICES. pepartment of. Title 11 

11.12.211 and other rules - Payment Rates for Residential 
Foster care Providers, p. 2344, 20 

FISH, WILDLIFE AND PARKS. pepartment of. Title 12 

I-XXVI 

12.6.701 

12.6.707 
12.6.903 

and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Personal Flotation Devices and Life Preservers, 
p. 1960, 267 
Definition of "Vessel", p. 1959, 269 
Helena Valley Equalizing Regulations, p. 506 

HEALTH AND ENVIRONMENTAL SCIENCES. pepartment of. Title 16 

I-XV Licensure Standards for Medical Assistance 
Facilities, p. 2349, 479, 663 

I-XXVI and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 226, 398 

16.8.921 and other rules - Air Quality Permitting of New 
or Altered Sources of Air Contamination, p. 181, 
315 

16.8.1407 and other rules -Air Quality- combustion in 
woodwaste Burners Definitions for Emission· 
Standards for Existing Aluminum Plants 
Standards for Visible Emissions in Aluminum 
Plants, p. 2471, 270 

16.20.102 Enforcement Procedures Under the Water Quality 
Act, p. 2679, 314, 611 

16.32.110 Certificate of Need criteria for Granting 
Certificates of Need for Health Care Facilities 
and Services, p. 2030, 2484 

16.44.202 and other rules - Hazardous Wastes - Definitions 
Requirements for Samples Collected for 

Treatability Studies Requirements for 
Recyclable Materials Reclassification to a 
Material Other than a Waste - Reclassification as 
a Boiler Regulation of certain Recy9ling 
Activities Applicability of Interim status 
Requirements - Information Statement for Chapter 
44, Subchapter 10 Regarding the Availability of 
Information, p. 2153, 2485 
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HIGHWAYS. Department of. Title 18 

I 

I-XXVI 

18.8.511A 

18.8.514 

Classifying certain Types pf Actions as 
categorical Exclusions, p. 508 
and other rules - standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Circumstances Under Which Flag Vehicles are 
Required, p. 1962, 321 
and other rule - Special Permits for Length, 
p. 1964' 2487 

JUSTICE. Department of. Title 23 

23.3.502 and other rules - Licensing of Commercial Motor 
Vehicle Endorsements, p. 2680, 486 

LABOR AND INPUSTBY. pepartment of. Title 24 

24.11.101 and other rules Unemployment Insurance, 
p. 2162, 2723 

24.16.9003 Establishing the Standard Prevailing Rate of 
Wages, p. 375, 665 

(Human Rights Commission) 
24.9.202 and other rules - Definitions - Investigation 

Procedure on Finding of No cause - Certification 
- Right to Sue Letters - Issuance of Right to sue 
Letter, p. 2539, 487 

STATE LANDS. Department of. Title 26 

I-V 

I-XXVI 

26.4.301 

Department of State Lands' Responsibility to 
Maintain State Land Ownership Records, p. 2546, 
667 
and other rules - standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 28 
and other rules Regulation of Strip and 
Underground Coal and Uranium Mining, p. 1317, 30, 
399 

LIEUTENANT GOVERNOR. Title 30 

(Statehood 
I 

LIVE:ZTQCK, 

I 

32, 6. 712 

Centennial Office) 
and other rule - Grants to the Counties or 
Organization of Counties - Application Review 
Procedure, p. 2360, 2743 

l2!i!P~u:tment of I ritlg J2 

Notice of Change of Agent Employment status, 
p. 511 
state Meat and Poultry Inspection Program, 
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p. 186, 612 

NATURAL RESOQRCES AHD QQNSEByATION. pepartment of. Title 36 

I-XXVI 

I-XLV 
(Board of 
I-IX 

36.21.650 

and other rules - standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692, 228 
Safety of Dams Program, p. 1137, 2489 

Water Well Contractors) 
Monitoring Well Construction Standards, p. 1868, 
2503 
and other 
Intermixing 
General, p. 

rules Casing Perforations 
of Aquifers - Sealing of casing 

2475, 229 

PUBLIC SERVICE REGQLATIQN. pepartment of. Title 38 

I-IX 
I-XXIII 

Pipeline Safety, p, 2207, 2569 
and other rule - Establishing Certain Minimum 
standards for the Adequacy of Telecommunications 
Services, p. 377 

REVENUE. pepartment of, Title 42 

I and other rules - centrally Assessed Property 
Market Value of Pollution Control Equipment, 
p. 316 

I Income Tax Returns - Original Return Defined, 
p. 2364, 2745 

I Income Taxes - Passive Loss, p. 2366, 2745 
I-II Metalliferous Mines - Market Value Taxable 

Quantity, p. 1786, 2224, 2506 
42.15.116 Income Taxes - Special Montana Net Operating Loss 

Computations, p. 2368, 2745 
42.17.105 Computation of Withholding Income Tax, p. 2552, 

230 
42.19.402 and other rules Trending and Depreciating 

Schedules for Property, p. 188, 613 
42.22.1311 Industrial Machinery and Equipment Trend Factors, 

p. 2549, 231 
42.25.1117 and other rules Mines Net Proceeds 

computation of Cross Value Marketing, 
Administrative, and Other Operational costs 
Labor costs, p. 1973, 2507 

SECRETARY OF STATE. Title 44 

1.2.217 History Notes - Authority Extensions, p. 652 
1.2.419 Filing, Compiling, Printer Pickup and Publication 

for the Montana Administrative Register, p. 2272, 
2746, 264, 400 

44.6.104 and other rules - Fees for Filing Federal Tax 
Liens, Fees for Filing Documents, Fees for Filing 
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Notice of Agricultural Lien, p. 3 

SOCIAL ANP REHABILITATION SgRVICES. D«portmept of, Title 46 

I 

I 
I-X 

I-X 
46.10.403 

46.11.131 
46.12.101 

46.12.204 

46.12.204 

46.12.503 

46.12.504 

46.12.505 
46.12.511 
46.12.525 

46.12.532 
46.12.550 
46.12.555 
46.12.570 

46.12.703 
46.12.802 

46.12.1201 

46.12.1205 

46.12.1205 

46.12.2003 
46.12.2003 

46.12.3401 

46.12.3803 

Bona Fide Effort to Sell Non-home Real Property 
for Medicaid Eligibility Purposes, p. 561 
and other rules - General Relief, p. 602 
and other rules - Medicaid Coverage of Hospice 
Services, p. 584 
AFDC Work supplementation Program, p. 5, 669 
and other rule - Income and Benefit Standards for 
Medically Needy Assistance and the Aid to 
Families with Dependent Children (AFDC) Programs, 
p. 555 
Food stamp Employment Program, p. 2477, 123 
and other rules - A Program for Medicaid Payment 
of Medicare Insurance Premiums, Deductibles, and 
Coinsurance, p. 569 
and other rules - Two Per cent (2\) Increase in 
Medicaid Fees for Provider Services, p. 563 
and other rules co-payments and Fees for 
optometric Services, p. 2274, 272 
and other rule - Inpatient Hospital Services, 
p. 2295, 2570 
Requirements for Inpatient Hospital Services, 
p. 2688, 281 
Diagnosis Related Groups, (ORGs), p. 513 
Swing-bed Hospitals, p. 2556, 670 
and other rules - Outpatient Physical Therapy 
Services, p. 597 
Reimbursement for Speech Therapy Services, p. 596 
and other rules - Home Health Services, p. 654 
and other rules - Personal care services, p. 517 
and other rules - Clinic Services Covered by 
Medicaid, p. 522 
Reimbursement for Outpatient Drugs, p. 515 
and other rule - oxygen services Reimbursement, 
p. 2690, 282 
and other rules Reimbursement for Skilled 
Nursing and Intermediate Care Services, p. 525 
Emergency Amendment, Repeal and Adoption 
Preadmission screening for Persoifs Entering ;Long 
Term care Services, p. 283 
and other rules - Preadmission screening for 
Persons Entering Long Term care Services, p. 209, 
439 
Reimbursement for Physician services, p. 520 
Updating of Procedure Codes for Physician 
services, p. 548 
Medicaid Coverage of Eligible Pregnant Women and 
Infants, p. 550 
Medically Needy Income Standards, p. 2554, 232 
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