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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing
and where written comments may be submitted. The rule
section indicates that the proposed rule action 1is adopted
and lists any changes made since the proposed stage. The
interpretation section contains the attorney general's
opinions and state declaratory rulings. Special notices and
tables are inserted at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HEARING AID DISPENSERS

NOTICE OF PROPOSED AMENUMENT
OF 8.20.401 TRAINEESHIP
REQUIREMENTS AND STANDARDS,
8.20.402 FEES, B.20.405
NOTIFICATION OF ADDRESS
CHANGE, 8.20.,407 RECORD
RETENTION, 8.20.408 CODE OF
ETHICS, 8.20.411 DISCI-
PLINARY ACTIONS =~ FINES;
REPEAL OF 8.20.410 HEARINGS;
AND THE ADOPTION OF NEW

RULE I. MINIMUM TESTING

AND RECORDING PROCEDURES

In the matter of the proposed
amendment of rules pertaining
to traineeship, fees, address
change, record retention,
ethics, disciplinary actionsg;
repeal of a rule pertaining
to hearings; and the adoption
of a new rule pertaining to
test ing procedures

e e M e e e A e e

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 15, 1989, the Board of Hearing Aid Dispensers
proposes to amend, adopt and repeal the above-stated rules.

2. The proposed amendment of 8,20.401 will read
as follows: (new matter underlined, deleted matter
interlined) (full text of the rule is located at page 8-583,
Administrative Ruleg of Montana)

"8.20.401 TRAINEESHIP REQUIREMENTS AND_STANDARDS

t1+-~The-traineeship-period-shaii-be-for-12-months
beginning-upen-notification-of-snecessfulliy-paswing-the
written-examinations

tay--fhe-trainee-shati-work-for-66-days-under-the-direct
superviston-ef-a-ticansed-hearing-atd-diaspensers

€2+ (1) The dispenser (supervisor) will:

(a) peruse every fitting made by the trainee. The
supervisor shall pre-approve the selection of the ear mold,
aid and choice of ear to fit.

(b) The dispenser shall have personal contact with all
cust.omers of the trainee who experience difficulty in fitting.

(3) through (7) will remain the game but will be
renumbered (2) through (6),

(7) A licensed hearing aid dispenser who sponsors a
trainee is directly responsible and accountable under the
disciplinary authority of the board for the conduct of the
trainee in his training activitieg as if the conduct were
licensee's own.

(8)  For_the purposes of section 37-16-405, MCA, the word
"gupervision” will be applied to_include:

{a) direct and regular observation and jnstruction of a
trainee by a licensed hearing aid dispenser who is available
for prompt consultation and treatment; and
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{b) _"general supervision" means oversight by a licensed
hearing aird dispenser of those tasks and procedures that do
not._require_the physical presence of the licensed dispenser
on the premises, However, the trainee must remain_ under
the IlCEhSEd hearing aid dlmggnser s direction, control,

ity_and_evaluation."
Sec. 37-16-202, MCA; IMP, Sec., 37-16-301,
17-lh—40), MCA

1. REASON: The amendments are proposed because
(1)ta) is a repetition of the statute and to clarify the
responsibility of the sponsoring licensed dispenser of the
trainee during the training period.

4. The proposed amendment of 8.20.402 will read
as follows: (new matter underlined, deleted matter
interlined) (full text of the rule is located at page 8-584,
Administrative Rules of Montana)

"8.20.402  FEES

(1) Application fee (includes initial
written and practical examination) 5#25-66 $150.00
Re-examination--written 40808 65.00
Re-examination-~practical (includes
renewal of trainee license) 55.00
original license (upon passing
examinat tons) 100.00
Renewal license 125.00
Copies of law and rules 5.00

(2) 5+08588 125.00 of the application fee is refundable
within first 60 days after application, with $25.00 being
retained for board administrative costs.

(3) will remain the same."”

Auth: Sec.: 37-1-134, 37-16-202, MCA; IMP, Sec, 37-1-134,
17-16-202, 17-16-402, 37-16-405%, 37-16-407, MCA

5. REASON: The amendment in application and written
examinat ion fees is being propoused because Educational Testing
Service has increased the cost of the written exam, This
amendment will make the fees commensurate with program area
costg.

6. The proposed amendment of 8.20.408 will read as

follows: (new matter underlined, deleted matter interlined)
(full text of the rule i1s located at pages 8-585 and R-586,
Administrat ive Rules of Montana)

“8.20.408_ €coBE-OF-ETH$€S UNETHICAL CONDUCT For_ the
purpose of section 37-16- 411{14), MCA, | unethical conduct shall
LHSLUQQL,bELﬁDQE_?f.li@lEPQWEQ_Lh following:

(1) through (6) will remain the same."
Anth:  Sec. 37-16-202, MCA; TMP, Sec. 37-16-411, MCA

7. REASON: This amendment is intended to clarify
to licenseces what conduct the board will consider to be
unethical far the purpose of defining and enforeing condnet of

licensees.

11-6/15/89 MAR Notice No. 8-20-16
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8. ARM 8.20.410 is being proposed for repeal., The text
of the rule is located at page 8-586, Administrative Rules
of Montana. The authority section is 37-16-202 and the
rule implements 37-16-412, MCA. The rule is being proposed
for repeal because the hearing process is set out in the
Administrative Procedure Act and this rule is redundant.

3. The proposed new rule will read as follows:

"1._ _MINIMUM TESTING AND RECORDING PROCEDURES (1) The
minimum testing procedures under section 37-16-411(15), MCA,
shall include the following:

(a) Air conduction tests must be made at American
National Standards Imstitute (ANSI) standard frequencies of
250-500-1000~2000~-4000-6000 hertz, Appropriate masking must
be used in administering these tests, '

(b) Bone conduction tests must be made on every client
al. ANSI standards at 500-1000-2000-4000 hertz. Proper masking
must be applied while administering these tests.

(¢)  Speech reception threshold and discrimination,
testing must be conducted under guiet conditions, with
appropriate masking.

(d) Measurements of user discomfort levels nust be
taken.

(2) Reference food and drug administration regulations
on required referral of clients to a medical doctor under
cerfain conditions.

(3) Reports of audiometric test results on the patient's
audjogram for the purpose of fitting and dispensing hearing
aids shall include the following:

(a) Name of the patient;

(b} Date of the test;

ey Name and license number of the person giving the
test;

(d) Whether the test was calibrated in SPL or HTL.

{4) Audiometers used in testing the hard of hearing must
be calibrated to ANSI standards once a year. A certified copy
of an electronic audiometer calibration made within the past
twelve months must be submitted to the board by the licensee
no later than June 30 annually.

Auth: Sec. 37-16-202, MCA; IMP, Sec., 37-16-202,
37-16-411, MCA '

10. REASON: This rule will define minimum testing and
recording procedures for compliance with the statute which
provides condugt standards for licensees. In recent years a
large number of complaints have been received from consumers
who were found to have been inadequately tested, resulting in
frustration to the consumer and loss of thousands of dollars
to senior citizens., Some members of the dispensing industry
requested the board to set out procedures for minimum testing
standards. This rule will also serve to direct persons
entering the industry to learn from the beginning the
appropriate test procedures for evaluating the hard of
hearing. The result of this rule will be consumer protection
in the selling, dispensing and fitting of hearing aids.

MAR Notice No. 8-20-16 11-6/15/89
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11. Interested persons may submit their data, views
ar arguments concerning the proposed amendments, repeal and
adoption in writing to the Board of Hearing Aid Dispensers,
1424 - 9th Avenne, Helena, Montana 59620-0407, no later than
July 13, 1989,

12, 1f a person who is directly affected by the proposed
amendnment s, repeal and adoption wishes to express his data,
views or arguments orally or in writing at a public hearing,
he must make writton reguest for a hearing and submit this
reqquest along with any conments he has to the Board of Hearing
Aid Dispensers, 1424 - 9th Avenue, Helena, Montana 59620-0407,
no later than July 13, 1989,

1%, If the board receives requests for a public hearing
an the proposed amendments, repeal and adoption from either
10% or 25, whichever is less, of those persons who are
directly affected by the proposed amendments, repeal and
adoption, from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 10 based on the
104 licensees in Montana.

BOARD OF HEARING AID DISPENSERS
LEF MICKEN, CHAIRMAN

MICAAEL L. LETSON, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State June 5, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF LANDSCAPE ARCHITECTS

NOTICE OF PROPQSED AMENDMENT
AND ADOPTION OF RULES

In the matter of the proposed )

amendment. of rules pertaining )

to applications, seals, exam- ) PERTAINING TO LANDSCAPE
inations, reciprocity, suspen- ) ARCHITECTS - ARM B8.24.403 -
sions and revocations, ) 405; 8.24,407; 8.24,410; 411;
complaint process and the } RULE I

adoption of a new rule )

pertaining to disciplinary )

actions - fines )

NO PUBLIC HEARING
CONTEMPLATED

To: All Interested Persons:

1. On July 15, 1989, the Board of Landscape Architects
proposes to amend and adopt the above-stated rules.

2. The proposed amendments and the statements of
reasonable necessity for the amendments are as follows: (new
matter underlined, deleted matter interlined) (full text
of the rules is located at pages 8-787 through 8-792,
Administrative Rules of Montana)

"8.24.403  APPLICATIONS (1) through (2}(b) will remain
the same.

te+--The-conditions-set-ounk-in-the-applreation-form-are
tnrarpearated-pby-this-reference-as-part-of-the-raless

t3}~-Draposal-of-applicatronns--When-the-board;-after-due
constderation-of-an-applicant-and-of-informatton-pertatinting
theretor-ta-satisfied-that-the-appiicankt-is-eclrgibie-£for
regratrationy-the-appiticant-wili-be-voted-registration-by
board-majeritys--Fhe-applicant-wili-be-notified-af-the-actrion
hy-the-boards

tate~Ef-the-board-rs-unable-to-determine-from-the
rnformation-provided-by-the-appiicant-whether-the-appiteant-r=
etigible-for-registration;-the-appiication-shatl-be-deferred
and-the-applicant-requested-by-certified-mati-to-furnish-such
additienat-information-as-may-be-necessaryv--if-afker-1-year
from-the-date-of-the-request-for-sueh-tnformation;-ne-repty
has-been-receiveds-the-appliecation-wilti-be-rejected-and-a-new
appiteation-wilti-be-requireds

tb¥ (3) All registrants applications and related data
shall be kept in separate permanent files and maintained by
the board.

443} --Rejected-applicationsr--Ff-an-appliteatrion-is
rejected;-the-board-witl-advise-the-appireant-im-accordance
with-the-provisions-of-the-aet

{5} --Reconsiderationn-and-reapplticaktions:-~At-any-time
withitn-t-year-after-date-of-notice-of-action-by-the-boards
a-regqueskt-may-be-made-for-reconsideration-of-an-apptication
which-has-been-rejecteds
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ta) After 1 year has expired, a new application is
required and must be made under the section of the law
applicable on the date the new application is filed.

ta+ (b)) will remain the same.”

Auth:  Sec. 37-66-202, MCA; IMP, Sec. 37-66-304, MCA

REASON: This amendment is being proposed to delete provisions
that are vague, redundant and archaic and to clarify
the procedures for reconsideration of applications or

reapplications for licensure,

“8,24.404 SEALS AND ISSUE LICENSES (1) will remain the

Sdme

(a) GSeats-or-rubber-stamps-of-the-seal-for-tandscape
arehrtecta-most-he-purchased-threugh~the-hoards Seals of
2 different sizes are authorized; pocket seal, the size
commercially designated as a 1 - 5/8 inch seal; or a desk
seal, commercially designated as a 2 inch seal. The seal or
rubber stamp wil! bear the registrant's name, registration
number and the legend, "Licensed Landscape Architect”, as
prescribed by the board, Every registered landscape architect
shall have a seal in design authorized by the board. This
seal or rubber stamp with the registrant's counter signature
shall appear on the title page of specifications and on
every sheet of the working drawings when filed with public
authorities. In case of a partnership, only one of the
registered principal partners shall be required to seal or
st anp document s.

(2) and (a) will remain the same."

Auth:  Sec, 37-66-202, MCA: IMP, Sec. 37-66-303,
17-66= 208, MOA

REASON: This amendment is being proposed so that licensees
may purchase seals at firms of their choice and relieve the
board from acting as a supplier.

"8.24.405 EXAMINATIONS +433--Aftar-duty-+;-1979;
registration-as-a-tanducape-architect-witi-be-by-untform
nationat-examinattons The applicat ion fee shall nnt be
included in the examination fees.

(2) through (5) will remain the same.”

Auth: Sec., 37-66-202, MCA; IMP, Sec. 37-66-202,
V7-6h- 305, MUA o

REASON: This amendment is being proposed to delete provisions
that are archaic and unnecessarily repeat statutory language,

"f.24,407 RECIPROCITY (1) The board may, without
written examination, upon application therefore and payment of
proper fee, issue a certificate of registration as a landscape
architect to any person who submits evidence that he holds a
current certificate of qualification or registration issued
to him by proper authority of the council of landscape
architecture regisiration boards. Sueh-appiteants-shati;-as

11-6/15/89 MAR Notice No. 8-24-15
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part-of-their-appliicatron;-complete-and-send-to-the-board-the
standard-application-forms
{a) and (b) will remain the same."
v Auth: Sec. 37-66-202, MCA; IMP, Sec. 37-66-306, MCA

REASON: This amendment 1is being proposed to delete a
provision that is redundant to application requirements in ARM
8.24.403.

"8.24.410 SUSPENSIONS AND REVOCATIONS (1) Hnrder-the
provisreons-of-the-aety Holders of certificates of registration
may be disciplined reveked-by-the-board-for-cause-and after
proper hearings in conformity with as-fully-sek-out-in the
Montana Administrative Procedure Act;-and-Pitie~-8;-Chapter-2
of-the-admintstrative-Rules-of-Montana.

t2}+--When-a-certificnte-of-vegintration-in-reveked;-the
individuat-shati-surrender-to-the-custody-of-the-searetary;
him~certrfreate;-pochet-registration-card; -and-seats"

Auth: Sec. 37-66-202, MCA; IMP, Sec. 37-66-321, MCA

REASON: These amendments are being proposed to remove archaic
and redundant language under the Administrative Procedure Act.
Provisions for surrender of revoked licenses are contained in

proposed new RULE I(3).

“8,24.411  COMPLAINT PROCESS (1) Anyene-wishing-te
enter-a-complaink-agarnst-a-registered-tandscape-archrtect
shati-do-so-to-the-board-on-forms-previded-by-the-boardr--Fhe
camplainant-may-atsa-provide-a-copy-of-the-compliaint-to-the
tandseape-arehtteet-in-questions Complaints must be made in
writing to the board. The board will investigate and_act on
such_complaints, It may also investigate matters within its
owledge,
23--Anyone-wishing-to-enter-a-compiaint-agatnsk-any
unticensed-person-offaring-to-practice—tandsecape-arechitecture
or-halding-himsetf-out-an-a-iandscape-architeet;-may-do-so-by
fiting-a-complaint-with-the-board-er-directiy-with-the-office
of-the-joeatl-counky-attorneyr

$3)--FThe-board-witi;-within-tts-authority;-assist-any
persen-wishing-to-enter-any-compiaint-against-any-violator-nf
thiw-acts"

Auth; Sec. 37-66-202, MCA; IMP, Sec. 37-66-323, MCA

n_xn
€

REASON: This amendment is being proposed to remove archaic
and redundant language, to make filing of complaints with the
board as simple as possible and to make clear that the board
may investigate serious appearing matters even though no
comnplaint is filed.

3. The proposed new rule will read as follows:

" RULE I__DISCIPLINARY ACTIONS ~ FINES (1) The board
reserves the discretion to take appropriate disciplinarvy
action provided for in section 37-1-136 and 37-16-411, MCA,
against a licensee who has violated any law or rule of the

MAR Notice No. 8-24-15 11-6/15/89
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board, and to decide on a case by case basis the type and
extent of disciplinary action it deems appropriate applying
the following considerations: '

(a) the seriousness of the infraction;

{h) the detriment. to the health, safety and welfare of
the people of Montana; and

(¢) disciplinary actions relating to the licensee.

(2) The board may impose one or more of the following
sanctjons in appropriate cases:

(a) revocation of a license;

{b) suspension of the right to practice for a period not
exceeding 1 year;

(] placing a licenser on probation;

(d)  public or private reprimand or censure of a
fivensoee;

(e)  lTimitation or restriction of the scope of the
license and the licensee's practice;

(f} deferral of disciplinary proceedings or imposition
of disciplinary sanctions;

(g) ordering the licensee to successfully complete
appropriate professional training; or

(h) imposition of A fine or fines not to exceed $500 per
incident of violation,

() fines will be determined by the board on an
individual per case basis.
(i) fines must he paid within 20 days of notification

from the board.

(i11) failure to pay the fine and assessments for
violationts) may result in non-renewal of license.

(3) wWhen a license 1s revoked or suspended, the licensee
rmist surrender the license to the board.”

Aut b 17-66-202, MCA; IMP, Ser. 37-1-176, 37-66-321, MCA

REASON: This rule is being proposed to implement section
37-1-136, McA, and provide the board with more options for
disciplinary sanctions in cases of violation of practice
standards.,

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments and adoption
in writing to the Board of Tandscape Architects, 1424 - 9th
Avenne, Helena, Montana 59620-0407, no later than July 13,
1983,

5. If a person who js directly affected by the proposed
amendments and adopt ion wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written reguest for a hearing and submit this request
along with any comments he has to the Board of Landscape
Architects, 1424 - 9th Avenue, Helena, Montana 59620-0407, no
tater than July 13, 1989.

6., If the board receives requests for a public hearing
on the proposed amendments and adoption from either 10% or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment and adoption, from the Administrative Code
committee of the legislature, from a governmental agency or

11-6/15/89 MAR Notice No. 8-24-15
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subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register, Ten percent of those
persons directly affected has been determined to be 9 based on
the 90 licensees in Montana.

BOARD OF LANDSCAPE ARCHITECTS
VALERIE TOOLEY, CHATRMAN

2/ 2K

EL L. LETSON, DIRECTOR
DEDARTMENT OF COMMERCE

Certified to the Secretary of State June 5, 1989,

MAR Notice No. 8-24-15 11-6/15/89
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PHARMACY

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF RULES PERTAINING TO

to suspension or revocation - ) PHARMACY - ARM 8.40.415;
gross immorality and dangerous ) 8.40.1215

drugs )

NGO PUBLIC HEARING CONTEMPLATED

To: All Interested Persons:

1. on July 15, 1989, the Board of Pharmacy propases to
amend the above-stated rules.

2. The proposed amendment of 8,40,415 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1139 and 8-1140,
Administ rat ive Rules of Montanal

“8.40,.415 SUSPENSION OR _REVOCATION - GROSS_IMMORALITY

{L) For the purpose of tnterpreting-“gqross-immoratity”?
Aas-tE-appites-teo implementing the provisions of section
37-7-311483(4), MCA, the board has-determined-that-it
inetudenr-hut-ta-not-timtted-ka defines "gross_immorality" as
follows: T

{(a) hknewingty engaging in any activity which vinlates
state and federal statutes and rules governing the practice of
pharmacy;

(b)) knawrngty dispensing an outdated or questionable
product ;

{c) kmewingty dispensing a cheaper product and charging
for a more expensive product;

(d) knewingty charging for more dosage units than is
actually dispensed;
{(e) kneowingty altering prescriptions or other records
which the law requires pharmacies and pharmacists to maintain;
(f) hknewingty dispensing medication without proper
aunthorization;

(q) knowinaty defrauding any persons or government
agency recelving pharmacy services;

(h) and (i) will remain the same.

~13). buying, selling, purchasing or trading any

tzade drug sampl _"drug_sample”, as used herein, is
d_to nean a unit of_a_prescription drug which is_not

:d_{o be soid and 1% intended to promote the sale of a

“Auth:  Sec. 37-7-201, MCA; See. 37-7-311, MCA

REASON: Since i1t is now a violation of Federal law
(Prescription Druy Marketing Act of 1987-P.L, 100-293) to buy,
sell, purchase or trade any prescription drug samples or to
offer to well, purchase or trade drug samples, the Roard of
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Pharmacy felt it appropriate that engaging in this practice
by pharmacists should be added to the list of practices
prohibited in this rule.

Deletion of the word "knowingly" from conduct standards
reduces the burden of proof for license discipline proceedings
from the burden far conviction of a crime to the burden for

a civil suit, It is felt that harm to the public could

result from inadvertent acts or omissions, as-well-as from
intent ional acts.

3. The proposed amendment of 8,40.1215 will read as
follows: {new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1180 through
6-1182, Administrative Rules of Montana) (The REASON for
the amendments to each schedule is Jocated at the end of the
schedule)

8,40.1215 ADDITIONS, DELETIONS & RESCHEDULING OF
DANGERQUS DRUGS (1) through (4) will remain the same.

(5} In addition to the controlled substances identified
and referred to above, the board has adopted, pursuant to
the authorization in section 50-32-103, MCA, the following
substances to be added, deleted or rescheduled thereton:

(a) Schedule I
__acetyl-alpha-methylfentanyl under section
.MCA, opiates
beta-hydroxyfentanyl under section

t1), MCA, opiates
(iii) beta-hyroxy-3-methvlfentanyl under
50-32-222(1), MCA, opiates
iv) doet= 2,5 -dimethoxy-4-ethalamphetamine under
section 50-32-222(3), MCA, hallucinogenic substances
i ggl___wmﬂgghqug}gﬂgﬁggder section 50-32-222(4), MCA,

depressants

£ty (vi) 3, 4-methylenedjoxymethamphetamine (MDMA)
under_section 50-32-222(31, MCA, hallucinogenic substances
1) 3- methylfentanyl under section 50-32-222(1),

MCA, opiates

(viii) 3-methylthiofentanyl under section
50-32-222(1), MCA, opiates

(1x) mppp=1-methyl-4phenyl-4-propicnoxypiperidine
under section 50-32-222(1), opiates

(x) parahexyl under section 50-32-222(3), MCA,

hallu01noqen1c substances
para-flurofentany) under section

MCA, opiates
_pce-n-ethyl-l-phenylcyclohexylamnie under

sertion 30-32-222(3), MCA, hallucinogenic substances

(Xllk)_w__"mPEEéPeriZ:EhQQYlEEhXll:_:PbeDXl 4-
acetoxypiperidine under section_50-32-222(1), MCA, opiates
(xiv) _ __ php=1-¢ :Ehenzl_x_lohe&yilpxr idine (pep

analog) under section 50-32-222(3), MCA, hallucinogenic

substancoes
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it (xv) | qufentanll _listed in_section

50-32-222011(rr),. eschedt “to _schedule 1T as_li

(xvi) _Lhinfentanyl uqde[nﬁggﬁion"50a32—222(l), MCA,
oplates

REASON: The above-listed drugs have been placed in Schedule I
in the U.S. Code of Federal Regulations (CFR). These actions
were based on the finding that these substances fit in the
category for inclusion in Schedule I in the CFR. The Federal
Regulation Citation for each drug and its effective date

are avatilable at the Board of Pharmacy office at 1424 - 9th
Avenie, Helena, Monlana 59620-0407.

(b) Schedule II

(1) will remain the same.

(i1} Hallucinogenic substances listed in section
5(3-32-224(%) hallucinogenic substances.

(A} bdronabino} (synthetic) in sesame oil and
cuncapsulated in a soft gelatin capsule in a U.S. food and drug
adninistration approved drug products

(B) bilone under section 50-32-224(5), MCA,
hallucir ic substances

(17 "and (iv) will remain the same.

ASON:  Nabilone has been placed in Schedule IT in the U.S,
e of Federal Register (CFR). This amendment was finalized
the Federal Register 4-7/87. The Federal Register citation
S2F11032, Thig action was based on the finding that this

substance fits in the category for inclusion in Schedule 17 in
the CFR.

b amine_& zolazepam (telazol) under _section
H(2), MQA, depressants

- Tilrtamine & Zolazepam (Telazol) has been placed in
Schedule 11T of the U.§. Code of Federal Regulation (CFR),
This action was based on the {inding that this substance fits
the category for inclusion in Schedule 11T in the CFR. The
Federal Registor citation is 52FR2221. This amendment. was
finalized 1n the rederal Register 2/20/87,

ted (d)  Schedule IV
i) .. bromazepam under section 50-32-229(2), MCA,
dPPlHSSanlq

camezepam_under section 50-3

t“

-229¢2),

MCA,

_rathine under section 50-32-229(4), MCA,

iv) . clobazam under section 50-32-229(2), MCA,

.¢lotiazepam under section 50-32-229(2), MCA,

dpprﬂﬁsqﬁigu
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(vi) cloxazolam under section 50-32-229(2), McA,
depressants

(vii) delorazepam _under section 50-32-229(2), MCA,
depressants

(viii) = estazolam under section 50-32-229(2), MCA,
depressant s

hyl loflazepate under section 50-32-229(2),

ncamfamin under section 50-32-229(4), MCA,

fenproporex_under section 50-32-229(4), MCA,

fludiazepam under section 50-32-229(2), MCA,

flunitrazepam under section 50-32-229(2), MCA,

haloxazolam under section 50-32-229(2), MCA,

depressants
(xv) ketazolam under section 50-32-229(2), MCA,

depressants
(

loprazolam_under section 50-32-229(2), MCA,

lometazepam under section 50-32-229(2), MCA,

medazepam under section 50-32-229(2), MCA,

depressant:

(xix) _mefenorex under section 50-32-229(4), MCA,
stimulants

¥+ (xx) midazolam listed in section 50-232-229(2)(r),
depressants

(xxi) nimetazepam under section 30-32-229(2), MCA,
depressants

(xxii) _ nitrazepam under section 50-32-229(2), MCA,
depressa

(
depres

itazepam under section 50-32-229(2), MCA,

) __oxazolam under section 50-32-229(2), MCA,

depres

C4EEd (xxvi)

depressants
(
depresgants
(xxviii) triazolam under section 50-32-229(2), MCA,

tet.razepam under section 50-32-229(2), MCA,

REASON: The above-listed drugs have been placed in Schedule
IV in the U.S. Code of Federal Regulation (CFR)., These
acliong were based on the finding that these substances fit
in the category for inclusion in Schedule IV in the CFR. The
Federal Regulation citation for each drug and its effective
date are available at the Board of Pharmacy office at 1424 -
9th Avenue, Helena, Montana 59620-0407.
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+d} (e) Schedule Vv

(i) and (A) will remain the same,

(B)_ propyhexedrine under section 50-32-232(3), MCA,
stinulants
C) __pyrovalerone under gection 50-32-232(3), MCA,
stiymlants

{11) will remain the same.”

REASON: Propyhexedrine and Pyrovalerone were placed in
Schedule Voin the U.S. Code of Federal Register (CFR). The
Federal Register Citation is 53FR10869 and the amendments were

offective 54788,

Auth: Sec. 50-32-103, MCA; IMP, Sec. 50-32-103,
50-32-209, 50-32-222, 50-32-223, 50-32-224, 50-32-225,
50-32-226, 50-32~228, %0-32-229, 50-32-231, 50-32-232, McA

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to
the Board »f Pharmacy, 1424 - 9th Avenue, Helena, Montana
59620-0407, no later than July 15, 1989.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
recuest for a hrearing and submit this request along with any
caomment s he has to the Board of Pharmacy, 1424 - 9th Avenue,
Helena, Montana 59620-0407, no later than July 13, 1989,

6. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever
1s less, of those persons who are directly affected by the
proposed amendrnents, from the Administrative Code Committer of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register, Ten percent of those persons
directly affected has been determined to be 104 based on the
1042 licensees in Montana.

BROARD OF PHARMACY
MICHAEL L. LETSON, DIRECTOUR
SFARTMENT OF COMMERCE

BY:

Certified to the Secretary of State June 5, ]989.
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BEFORE THE DEPARTMENT OF COMMERCE
MILK CONTROL BUREAU
OF THE STATE OF MONTANA

NOTICE OF PUBLIC BEARING ON
A PROPOSED AMENDMENT OF RULE
8.79.201(1)(b)--REGULATION
OF UNFAIR TRADE PRACTICES

In the matter of proposed
amendment of Rule 8,79.201
(1}(b) regarding trade
practices

N

DOCKET #94-89

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1. On Wednesday, July 26, 1989, at 9:00 a.m., or as soon
thereafter as interested persons can be heard, a public
hearing will be held in the Glacier Room, 1520 East Sixth
Avenue, Helena, Montana. The hearing will continue at said
place from day to day thereafter until all interested persons
have had a fair opportunity to be heard and to submit data,
views or arguments.

2. The hearing will be held at the request of Mr. Keith
Nye (petitioner), general manager, Country Classic Dairies,
Inc. The purpose for the hearing is to amend ARM
8.79.201(1)(b) as shown below to permit the sampling of milk
by consumers. (Full text of the rule is located at pages
8-2311 through 8-2313, Administrative Rules of Montana.)(new
matter underlined, deleted matter interlined)

"8.79.201  REGULATION OF UNFAIR TRADE PRACTICES

(1) through (a) remain the same.

(b) The giving of any milk, cream, dairy products,
services, or articles of any kind, except to bona fide
charities, for the purpose of securing or retaining the fluid
milk or fluid cream business of any customer.

The mampling of clase I milk products to consumers will
be permitted when each sample does not exceed three (3) fluid
ounces and no_consumer receives more than one (1) sample each

day.

(e « . "
3. The rationale for the proposed action is to allow for

greater flexibility in promoting dairy products to increase
the consumption of those products.
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4. The burden is on the petitioner to prove the
requested amendment would be beneficial and in the public
interest.

5. Interested persons may participate and present data,
views, or arguments pursuant to Section 2-4-302, MCA, either
orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau, 1520 East Sixth Avenue, Helena, MT
59620-0512, no later than July 21, 1989.

6., Mr. Geoffrey Brazier, 1424 Ninth Avenue, Helena,
Montana, has been appointed as presiding officer and hearing
examiner to preside over and conduct the hearing.

7. The authority of the department to amend the proposed
rules is based on mection 81-23-104, MCA, and implements
section 81-23-103 and 81-23-303, MCA.

MONTANA DEPARTMENT OF COMMERCE

[ T

MICHAEL LETSON, Director

Certified to the Secretary of State June 5, 1989,
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
A PROPOSED AMENDMENT OF RULE
8.86.301

In the matter of proposed
amendment of Rule 8.86.301
(6)(b), (g)(i)(B) and (C)
as it relates to class I

resale pricing formula PRICING RULES

<

DOCKET #93-89

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS ¢

1. On Monday, July 17, 1989, at 9:00 a.m., or as soon
thereafter as interested persons can be heard, a public
hearing will be held at the Department of Highways auditorium,
2701 Prospect Avenue, Helena, Montana. The hearing will
continue at said place from day to day thereafter until all
interested persons have had a fair opportunity to be heard and
to submit data, views or arguments.

2, The hearing will be held on the board of milk
control's own motion and in response to a petition filed by
James T. Harrison, Esq., on behalf of Clover Leaf Dairy, Inc.,
Equity Supply Co., Vita Rich Dairy, and the Montana Jobber's
Association., Petitioners propose to amend table II of ARM
8.86.301¢(g)(b).

3. Petitioners and the board of milk control (board)
propose amending ARM 8.86,301(6)(b) as followa. (Full text of
the rule is located at pages 8-2539 through 8-2549,
Administrative Rules of Montana.)(new matter wunderlined,
deleted matter interlined) o

"8.86.301 PRICING ROULES

(1) through (6)(a) remain the =ame.

(b) The flexible economic¢ formula which shall be used in
calculating minimum on~the-farm wholesale and retail, jobber,
wholesale, institutional -and retail prices of class I milk in
the state of Montana utilizeas a November 1969 base equalling
100, an interval of 5.3 and consista of five (5) economic
factors. It is used to calculate incremental deviations from
the price which was calculated for the first guarter of 1974.
The factors and their assigned weights are as follows:
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‘CONVERSION
FACTOR WEIGHT FACTOR

(1} Weekly wages - total private

revised 50% .4035187
(ii) Wholesale price index (US) 28% *2607076 .7806202
(iii) Pulp, paper and allied

products (US) 12% 142857 3299850
(iv) Industrial machinery (US) 6% +8556586 ,1550846
(v} Motor vehicle and equipment

(us) 4% +8376294 ,0945103

100%

NOTE: The reported revised weekly wages - total private
is seasonally adjusted by dividing each months revised figures
by the factors listed above in paragraph (6){a).

The following table will be used in computing distributor
prices.

TABLE TII
Handler incremental deviation from last official reading
of present formula. (December, 1973 - 122.10; Formula Base =
November, 1969; Interval - 5.3,) *

HANDLER INCREMENTAL

FORMULA_ INDEX DEVIATION
+43+70-147+94 101.30-105.54 -$ 0.02
+49v00-1+53v74 106.60-110.84 - 0.01
$54v36-158+54 111.90-116.14 0.00
+59+60-163+84 117,20-121. 44 0.01
¥64:96-169v14 122,50-126.74 0.02
170+20-274+44 127.80-132,04 0.03
+?5+50~179+74 133.10-137.34 0.04
+80+80-185+04 138.40-142.64 0.05
+86+10-196+34 143.70-147.94 0.06
$93+40-195+64 149.00-153,24 0.07
+96+70-200+94-154.30-158,54 0.08
202+00~206+24 159.60-163.84 0.09
207+30-234+34 164.90-169.14 0.1¢
23¥2+60-2167684 170.20-174.44 0.11
237+98-222v34 175.50-179.74 0.12
223v20-227v44 180.80-185.04 0.13
228+50~232+74 186.10-190.34 0.14
233+-80-238+64 191.40-195,64 0.15
239x30-243+34 196.70-200,94 0.16
244v40-248+64 202.00-206.24 0.17
249+v70-253+-94 207.30-211.54 0.18
255+00-250+v24 212.60-216.84 0.19
260v30-264+54 217.90-222.14 0,20
265v60-269+84 223,20-227, 44 0.21
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270790~-275-34 228,50-232.74 0.22

276v20-286+v44 233.80-238, 04 0.23

281+50-285+74 239,10-243.34 0.24

286780-293+64 244,40-248,64 0.25

(c) through (£) remain the same.

(g) The minimum wholesale price will be marked up ten

percent (10%) to arrive at minimum retail prices.
(i) Special wholesale price for retail grocery stores

will be based on the procedures provided in subsections (A},
(B) and (C) below. All milk purchased under one of the
procedures indicated below must be paid within fifteen (15)
daya after invoicing unless there is a different time frame
specified in the applicable rule section. Retailers are
prohibited from purchasing milk at more than one level of
service from any one distributor and distributors are
prohibited from offering more than one level of service to any
one retailer in any =eingle billing period. This does not
prohibit a retailer from changing levels of service in
subsequent billing periods.

(A) A s8special wholesale price for retail grocery
stores will be calculated by multiplying regular retail prices
by a factor of eighty nine percent (89%) for full service
delivery by a distributor. Any milk purchased herein must be
paid for within fifteen (15) days after invoicing.

(B) Wholesale drop service for retail stores:

(1) Deliveries ghall be limited to a maximum of four
(4) times per weeky-with-a-one-hundred-fifty-deliar-+51560:00%
mingmum-sate,

(1I1) The minimum retail price will be marked down by
gixteen percent (16%) to arrive at a minimum wholesale drop
gervice price.

(c) Wholesale dock pickup price:

(1) Delivery shall be FOB the processing plant's dock
or processing plant's warehouse dock.

(I1) The minimum retail price will be marked down by
twenty two and three tenthe percent (22.3%) to arrive at the
minimum wholesale dock pickup or delivery price.

(III) Any milk purchased herein mugt be paid for within
ten (10) days after invoicing.

(Iv) Resale wil} be based upon the wholesale full
service price or wholesale drop service price, whichever is
applicable.

¥} A-minimum-pickup-or-delivery-witi-be-five--hundred
465003 -gationns

(hy . . ."

4. The reasons diven for the proposed action by
petitioners, represented by James T. Harrison, Esq., is to set
prices which are economically and reasonably profitable and
which will permit said petitionerg to remain in business.
Petitioners assgsert that, without the relief they will be
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unable to remain in the milk business at a profit and that
each of them will lose money, go bankrupt, or otherwise be
obliged to retire from the milk business.

5. The board will consider changes to the c¢onversion
factors in the rule to reflect current data. The base period
on certain indexes in the formula were changed necessitating a
revision in the conversion used. The rule may be amended to
reflect these revisions.

6. Specific factors which the board will take into
consideration in these proceedings will include, but may not
be limited to the following:

(a) supplies of milk in adjacent and surrounding areas;

{(b) prices of milk in adjacent and surrounding areas;

(c) current and prospective supplies of milk in relation
to current and prospective demand for such milk for all
purposes;

{(d) cost factors in distributing milk, which s8hall
include among other things the prices paid by distributors for
equipment of all types required to process and market milk and
prevailing wage rates in this state;

(e} cost factors in jobbing milk, which shall include
among other things raw product and ingredient costs, carton or
other packaging costs, processing costs, and that part of
general and administrative costs of the supplying distributor
which may properly be allocated to the handling of milk to the
point at which such milk is at the supplying distributor's
dock, equipment of all types required to market milk, and
prevailing wage rates in the state.

7. Specific issues that the board will deliberate on,
and wantas data, views, and arguments from interested persons
on, include the following: .

These are not rhetorical questions, and this is not a
survey or referendum. The board needs empirical data and
sound reasons in order to be adequately informed for decision
making.

(a} Should there be an official wholesale dock pickup
price for sales at the plant dock? If so, why?

What should the price be? Why? (see alternatives in the
accompanying chart) What costs and cost factors support this
price?

What adjustments, if any, should be made to the formula
to reflect this price level?

(b) Should the minimum pickup be limited to 500 gallons?
why? (What are the arguments for and against?) ’

(c) Should there be a drop-service wholesale price to
storea? If mo, why?

What should the price be? wWhy? (see alternatives in the
accompanying chart) What costs and cost factors support this
price?

What adjustments, if any, should be made to the formula
to support this price level?
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(d) Should there be a Beparate wholesale price (or
prices) based on servicing stores? 1f so, why?

What should that price be? why? What costs and cost
factors support this price?

What adjustments should be made to the formula to reflect
these changes?

(e) Should there be a separate wholesale price for
restaurants and other wholesale accounts (other than stores
and schools)? If so, why?

What should that price be? Why? What costs and cost
factors support this price?

What adjustments should be made to the formulas to
reflect these changes?

(f) Do any of the foregoing decisions necessitate a
change in the jobber price? Or jobber formula? If so, why?

What should that price be? wWhy? What costs and cost
factors support this price?

What changes in the formulas will reflect this decision?

(g) Do any of the foregoing decisions necessitate or
support changes in the retail price? If so, why?

What should that price be? Why? What costs or cost
factoras support this price level?

What changes in the formula will reflect this decision?

th) Based on action taken by the board of milk control
on December 9, 1988, what effect will it have on gervice in
amall communities to schools, hospitals, restaurants, etc.?

8. In its consideration on the merite of the proposed
action, the board takes official notice as factsa within its
own knowledge of the following:

TABLE A

Based on a recent cost survey of two major processing plants
in Montana conducted by staff of the Milk Control Bureau,
simple average dock costs with a raw product cost of $13.98
per c.w.t. for period November 1, 1987, through April 30,
1988, were as follows:

RAW PROD CRTN/INGR PROCESS GEN/ADMN DOCK

ITEM COSTS COSTS COSTS COSTS COSTS
WHOLE MILK

1/2 Gal .58857 08071 .14444 .05470 86842
Gallon 1.17714 .16178 .25538 «10940 1.70370
LOWFAT 2%

1/2 Gal .50806 .08073 .14444 05470 .78793
Gallon 1.01612 16244 .25538 .10940 1.54334
SKIM MILK

1/2 Gal .41407 .08874 .15391 06046 .71718
Gallon .82813 .17974 .24246 .09914 1.34947
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TABLE B

Based on a recent cost survey of two major processing plants
in Montana conducted by staff of the Milk Contreol Bureau,
delivery coasts for period November 1, 1987, through April 30,
1988, were as follows:

DOCK COST DROP DEL TL DROP WHOLESALE TL WHLS

ITEM TABLE A COSTS DEL COST DEL COSTS DEL COSTS
WHROLE MILK

1/2 Gal .86842 .07854 . 94696 .17569 1.04411
Gallon 1.70370 .15709 1.86079 .35139 2.05509
LOWFAT 2%

1/2 Gal .78793 .07854 .86647 .17569 .96362
Gallon 1.54334 .15709 1.70043 .35139 1.89473
SKIM MILK

1/2 Gal .71718 .08902 .80620 .19912 .91630

The board, in its deliberations wishes to utilize actual costs
allocated back on a "per unit" basis in establishing price
levels for milk., The board also wishes to have persons
tegtifying submit unit costs of their own operationa for the
board's use in establishing price levels as a result of this
proceeding.,

TABLE C

Bid prices for sales to Malmstrom Air Force base for period
March through September 1989

WHOLE MILK LOWFAT MILK SKIM MILK
1/2 Gal Gal 1/2 Gal Gal 1/2 Gal Gal
UNIT PRICE .79 1.61 .71 1.42 .57 ~—-

*NOTE: Previous bid prices published in Docket #89-88 were
from $.04 to 5.09 a gallon less,

TABLE D
Lowest milk prices to a retailer on inter-state program for
Meadow Gold Dairies May 1, 1989

WROLE MILK-GALLON LOWFAT MILK-GALLON SKIM MILK
MG PL MG PL MG PL
UNIT
PRICE $2,002 $1.839 $1.849 $1.719 $1.653 $1.653

Note: Stores are charged an additional 3,50% for freight.
MG = Meadow Gold PL = Private Label
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TABLE E

Country Classic milk prices on Wyoming program for Montana
stores beginning April 1, 1989

WHOLE MILK-GALLON LOWFAT MILK-GALLON
DARIGOLD PRIVATE LABEL DARIGOLD PRIVATE LABEL

UNIT PRICE £2.16 51.992 $2.00 51.86
Note: Freight of $.165 per gallon is included.

9. The board takes official notice that Meadow Gold
Dairies and Country Classic Dairies represent 82.14% of the
total fluid milk volume for 1988.

10. The board takes official notice of changes in the
marketplace and of the fact that Country Classic currently
gells 45.2% of its total wholesmale dollar volume through the
grocery warehouse system.

11. The board takes official notice that the cost of
trangporting packaged milk 198 miles from Bozeman, Montana to
Powell, Wyoming is approximately $0.043 per gallon, based on
freight charges submitted by Associated Food Stores to Country
Classic Dairies, Inc.

12, The board takes official notice of the unrest which
has been prevalent in the milk industry and continues to exert
presaure on the market as evidenced by the reguests for
emergency relief made in March 1986, November 1987, and August
1988. 1In addition, the board takes notice of the fact that
there have been and continue to be numerous violations of ARM
8.86.301(6){(g)(i)(B) and (C), as they pertain to the $150 and
500 gallon minimum requirements. It should be noted these are
unauthorized reductions in minimum prices.

13, Interested persons may participate and present data,
views or arguments pursuant to section 2-4-302, MCA, either
orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau, 1520 E. 6th Avenue - rm 50, Helena,
MT 59620-0512, no later than July 14, 1989,

14. Geoffrey L. Brazier, Esq., 1424 9th Avenue, Helena,
Montana, has been appointed as presiding officer and hearing
examiner to preside over and conduct this hearing. However,
the full board will sit in convened session at the hearing.
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15. Authority for the board to take the .action and adopt
the rules as proposed is in section 81-23-302, MCA. Such
rules if adopted in the form as proposed or in a modified
form, will implement section 81-23-302, MCA.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, CHAIRMAN

B!:ZV/"Z&“"" £ f"’"

WILLIAM E. ROSS, Bureau Chief

Certified to the Secretary of State June 5, 1989,
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STATE Of MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION

NOTICE OF PUBLIC HEARING ON
A PROPOSED RULE PERTAINING
TO THE ADMINISTRATION OF THE
1989 FEDERAL COMMUNITY
DEVELOPMENT BLOCK GRANT
(CDBG) PROGRAM

In the matter of the proposed )
adoption of a new rule for the )
administration of the 1989 )
Federal Community Development )
Block Grant Program )
)

T:  All Interested Persons:

1. On July 6, 1989, at 1:30, p.m., a public hearing
will be held in Room C~209 of the Cogswell Building, Helena,
Montana, to consider the adoption by reference of a rule
governing the administration of the 1989 Federal Community
NDevelopment Block Grant (CDBG) program.

2. The proposed new rule will read as follows:

"1. INCORPORATION BY REFERENCE OF RULES FOR
ADMINISTERING THE 1989 CDBG PROGRAM (1! The department of
commerce herein adopts and incorporates by this reference
the Montana Community Development Block Grant Program 1989
application Guidelines and the Montana Community Developnent
Block Grant Program, February, 1989 Grant Administration
Manual published by it as rules for the administration of the
1989 CDBG program.

(2) The rules incorporated by reference in (1) above,
relate to the following:

(a} the policies governing the program,

(b} requirements for applicants,

() procedures for evaluating applications,

(d) procedures for local project administration,

(e) environmental review of project activities,

(f} procurement of goods and services,

(g} fipnancial management,

(h! protection of civil rights,

(i) fair labor standards,

(3} acquisition of property and relocation of persons
displaced thereby, and

(k) administrative considerations specific to public
facilities, housing and neighborhood revitalization and
economic development projects.

(3) Copies of the regulations adopted by reference
in subsection (1) of this rule may be obtained from the
Department. of Commerce, Local Government Assistance Division,
Capitol Station, Helena, Montana 59620."

Auth: Sec. 90-1-103, MCA; IMP, Sec. 90-1-103, MCA

3. REASON: It is reasonably necessary to adopt the
rule because the federal regulations governing the states'
adninistration of the 1989 CDBG program and section 90-1-103,
MCA, require the Department to adopt rules to implement the

program.
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4. Interested persons may present thelr data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or atrquments may also be submitted to the
Local Government Assistance Division, Department of Commerce,
Capitol Station, Helena, Montana 59620, no later than July 13,
19849,

5. HRichard M. Weddle will preside aover and conduct the
hesaring.,

DEPARTMENT OF COMMERCE
LOCAL GOVERNMENT ASSISTANCE
DIVISION

BRY:

Certified to the Secretary of State, June 5, 1989.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF PUBLIC HEARING
a new rule concerning the ) ON THE PROPOSED ADOPTION
temporary licensing of tourist ) OF A RULE

homes during the Montana )

Centennial Cattle Drive ) (Food and Consumer Safety)
To: All Interested Persons

1. On July 7, 1989, at 9:00 a.m., or as soon thereafter
as the matter may be heard, the department will hold a public
hearing in Room C209 of the Cogswell Building, 1400 Broadway,
Helena, Montana, to consider the adoption of a temporary rule
concerning the licensing of tourist homes during the Montana
Centennial Cattle Drive.

2, The proposed rule does not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The rule, as proposed, appears as follows:

RULE I TEMEORARY LICENSE FOR MONTANA CENTENNIAL CATTLE
DRIVE (1) Notwithstanding the other provisions of this sub-
chapter, a person who desires a temporary tourist home license
during the period beginning Saturday, August 26, 1989, through
Sunday, September 17, 1989, may receive such a license by ob-
serving the following procedure and accepting the following
conditions:

(a) An application for the license must be received with
a $30.00 fee in the office of the Food and Consumer Safety
Bureau, Cogswell Building, Helena, Montana 59620 ¢on or before
Friday, August 11, 1989.

(b) Applicants must agree to sign and fille a waiver of
the annual period of licensure and agree the license will ex-
pire September 17, 1989.

(c) Before the department may issue a license under this
rule, the local health officer must certify to the department
that the applicant has attended a training session at which the
licensing requirements for sanitation, food safety, personal
hygiene, housekeeping and related matters which are applicakle
to licenses issued under this rule were discussed.

(d) Applicants must agree to accept the license subject
to spot inspections as provided for in Section 50-51-302, MCA.

(e) Applicants must agree to summary revocation of their
license upon determination by the department or the logal
health authority of non-compliance with the provisions of this
subchapter applicable to licenses issued under this rule.

(f) A 1license under this rule will be issued only for
establishments with five or fewer guest rooms.

(g) A license under this rule will be issued only to an
establishment connected to a municipal water system, or if the
operator submits proof that a satisfactory microbiological
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analysis of the establishment's water source has been completed
within 30 days of the date of application by .a laboratory cer-
tified by the department.

(h) Meal service must be limited to breakfast.

(i) Applicants must physically surrender their licenses
to the department by mail and cease operation at the c¢lose of
business September 17, 1989.

(j) Applicants must be at least twenty-one (21) years of
age.

AUTH: 50-51-103, MCA TIMP: 50-51-103, 50-51-201, McA

4. The department is proposing the rule in order to
allow private homes to be expediently licensed as tourist
homes, as defined by Section 50-51-102(6), MCA, to provide ex-
panded housing accommodations for the anticipated influx of
Montana residents and tourists attending the Montana Centennial
Cattle Drive (September 4-9, 1989) and its ancillary events.
Based upon contacts and telephone calls received by the depart-
ment as of May 1, 1989, the department anticipates an increas-
ing demand for housing accommodations in the greater Yellow-
stone area during the Montana Centennial Cattle Drive. The
current public accommodation rules require a pre-licensing in-
spection to be conducted by the department or the local health
authority. Given the limited nature of the food service
(breakfast only) and the short duration of the license (approx-
imately three weeks), the proposed rule, including specific
training requirements for operators and the use of spot inspec-
tions, establishes sufficient safeguards for public health and
safety under the state's public accommodation statutes.

5. Interested persons may submit their data, views, or
arguments concerning the proposed rule, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Robert L. Solomon, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than July 14, 1989,

6. Robert L. Solomon, at the above address, has been
designated to preside over and conduct the hearing.

DONALD E. PIZZINI, ®Piréctor

Certified to the Secretary of State June 5, 1989
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the adoption
of new rules for the New
Horizons Program; amending RULES I, II AND III; PROPOSED
ARM 24.12.201 through AMENDMENT OF ARM 24.12,201

) NOTICE OF PUBLIC HEARING
)
)
)
24.12.206, and 24.12.208; °© ) THROUGH 24.12.206, AND
)
)
)
)

ON PROPOSED ADOPTION OF

and repealing ARM 24.12.207,. ARM 24.12.208; AND REPEAL OF
ARM 24.12,207, DEALING WITH
THE NEW HORIZONS PROGRAM FOR
DISPLACED HOMEMAKERS.

To: All Interested Persons:

1. On July 19, 1989 at 10:00 a.m. a public hearing will
be held in the first floor conference room of the Department
of Labor and Industry Building in Helena, Montana, to consider
the adoption of new rules and amendment of rules on the New
Horizons Program as defined in sections 39-7-601 through 39-7-
606, MCA, and ARM 24.12.201 through 24.12.208.

2. The proposed rules provide as follows:

RULE I PROGRAM EVALUATION (1) Program operators must
provide background and followup information on clients as
requested by the department, including but not limited to,
information on:

(a) length of time on AFDC;

(b) amount of monthly AFDC assistance; and

{c) information on employment status.

AUTH: Section 39-7-603, MCA. IMP: Sections 39-7-603
through 39-7-606, MCA.

RULE I1 CLASSROOM TRAINING (CRT) (1) As used in the Act,
the term "classroom training" means any training in an
institutional setting designed to provide individuals with the
skills or information necessary to complete basic education
requirements or necessary to perform a specific job or type of
jobs.

AUTH: section 39-7-603, MCA. IMP: Sections 39-7-603
through 39-7-606, MCA.

RULE III EXTENT AND METHOD OF PAYMENT (1) Payments for
child care must be made directly to the child care provider by
the program operator and may not exceed $100 for any two-week
period.

(2) Payments may not be made for child care unrelated to
employment or classroom training. Child care for longer than
one hour before or after employment or classroom training is
not covered, unless additional travel time must be considered.
The program operator must document the necessity for any
additional travel time.

(3) Payments shall be provided for no longer than 12
months and shall be calculated as follows:

(a) for the first 6 months of child care, $50 per week
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per child;

(b) for the 7th and 8th months, $38 per week per child or
75% of the cost for child care, whichever is less;

(¢) for the 9th and 10th months, $25 per week per child
or 50% of the cost for child care, whichever is less; and

{d) for the 11th and 12th months, $13 per week per child
or 25% of the cost for child care, whichever is less.

(4) A client who completed the 6th month of child care
assistance during June of 1989 may be eligible for further
assistance at a decreased rate as provided in this rule.

AUTH: 39-7-603, MCA IMP: 39-7-603 - 606, MCA

3, The rules proposed to be amended provide as follows:

24.12.201 DEFINITIONS (1) "Act" means the New
Horizons Act, Ch. 579, Laws of Montana, 1987 as amended.

(2) "Program operator" means a displaced homemaker
subgrantee with the department.

{3) "child care" means care provided for children 12
years of age and younger and for handicapped children
requiring aid and attendance up to 21 vears of age.

(4) "Client" means a displaced homemakers program
participant who is eligible for the &ayeare child care
assistance and or incentive programs.

(5) “"payeareprevider! "Child care provider" means the
person and/or place providing supplemental parental care as
defined in 53-4-501, MCA.

(6) “Department“ means the Department of Labor and
Industry created in Article XII, Section 2, of the Montana
Constitution.

Auth: Section. 39-7-603, MCA; IMP, Sec. 39-7-604 through
606, MCA,.

24.12,202 NEW HORIZONS PROGRAM, ADMINISTRATIVE ENTITY

{1) The department is the administrative entity for this
program.,

(2) The administrative entity provides funds to the
dioplaced—homemakers—eentere program operators for
ineentivesincentive and dayeare child care programs.

(3) The administrative entity shall eemduet prepare a
monitoring report by verifying information and ellglblllty
documentation and outlining program evaluation
end—ef during the fiscal year and perform any necessary audits
at the end of the fiscal year.

{4) Administrative costs paid to program operators may
not exceed 10% of the funds expended for child care assistance
and may be used as provided in section 39-7-605, MCA.

Auth: Sec. 39-7-603, MCA; IMP, Sec. 39-7-606, MCA.

24.12,203 DISPLACED HOMEMAKERS PROGRAM OPERATORS

(1) Program operators shall carryout the &ayeare child
care and ineertives incentive programs.

(2) Program operators shall perform the following
activities:

fa) provide additional counseling and/or services as
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available;

(b) collect verifying information needed for the payment
of dayeare child care services and—ineentive bonuses;

(c) conduct eligibility assessment of clients and
collect eligibility documentation;

(d) collect and verify information regarding clients'
employment for the purposes of the--ipneentives program
¢valuation; and,

(e) provide information and reports on activities as
requested by the administrative entity.

(3) In order to be a_program operator for this Act, a
program operator must meet the qualifications for program

operators under Title IIA of the Job Training Partnership Act,
Public Law 97-300 (1982).
Auth: Sec. 39-7-603, MCA; IMP, Sec. 39-7-602 through 606,

MCA.

24.12.204 DAYGARE CHILD CARE PROVIDERS (1) The client

is responsible for selecting the dayeare child care provider.
(2) The client must select a dayeare child care provider
who is licensed or reglstered as provxded in 53 4- 501 MCA. er

AUTH: Sec. 39-7-603, MCA; IMP, Sec. 39-7-605, MCA.

24.12.205 INCENTIVES (1) Imeentivesmust—be used feor
7 3 Incentive awards may
be used for program enhancement, staff training, or for
services to asgist persons who have received AFDC in the past’
36_months in obtaining or retaining gainful employment.

{2) At least one client must be helped to obtain or
retain gainful employment for every $700.00 received as
incentive funds.

(3) Program operators must provide the following
documentation on those clients receiving assistance undexr the
incentive program:

(a) AFDC enrollment in the past 316 months; and

(b certification of gainful employment by the employer.

AUTH: Sec. 39-7-603, MCA; IMP, Sec. 39-7-603 through 3%-
7-607, MCA.

24.12.206 ELIGIBILITY FOR THE DAXEARE CHILD CARE PROGRAM

(1) There is no residency requirement for €his the child
care assistance program.

(2) Eligibility for child care assistance is limited to

persons who have received AFDC in the past 36 months and who
are:
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a) gainfully employed; or

b) currently receiving both AFDC and classroom
training.

+2+{3) Program operators shall determine which clients
have the demonstrated need for dayeare child care assistance.
Individuals who meet income guidelines under Title II of the
Job Training Partnership Act, Public Law 97-300, are presumed
to have the demonstrated need for elibility.

+33 (4) baveare Child care assistance shall be provided
for children 12 years of age and younger and for handicapped
children requiring aid and attendance up to 21 years of age.

+4) {5} cClients who apply for édayeare child care
assistance shall provide the following documentation:

(a) AFDC enrcllment fer—at—least I3-—menthe—during the
past 36 months, and

{b) verification of gainful employment by the
employer(s) te—inelude ipcluding wages and hours, or
verification of enrollment in classroom training.

{c) birth certificates for children 12 years of age and
younger or certification of handicap regquiring aid and
attendance by a physician for children 13 to 21 years of age.
If birth certificates are unavailable, other verification may
be used, but must be documented.

(6) If a client is presently on AFDC, program operators
must obtain verification that the client ig not able to
receive child care assistance through other existing federal,
state or local entities, Such verification must be in writing
and include any reason for denial of child care assjistance.

AUTH: Sec. 39-7-603, MCA; IMP, Sec. 39-7-605, MCA.

MWHQH&W (1) For the
purposes of this act, gainful employment is unsubsidized

emgloyment for a minimum of 120 hours per month-—with-a geal-of
optimur—placement but—Roless-thanminimurwager
. .
11 ‘%% 23! Fhe ?uigeses of bh?s actr—6 ernseeuﬁ;;e m?“Ehﬁ
upgradingr
AUTH: Sec. 39-7-603, MCA; IMP, Sec. 39-7-604 and 605,
MCA.

4. The department proposes to repeal ARM 24.12.207 on
ellglblllty for the incentive program and incorporate its
provisions into ARM 24.12.205. 24.12.207 can be found on page 24-718.

5. (a) The department believes that Rule 1 is necessary
in order to comply with the requirements in section 39-7-
603(3) and 39-7-603(4), MCA, requiring the department to
establish methods for determining client eligibility under the
Act and determining employment status of former AFDC
recipients. Rule 1I is necessary in order to define
"classroom training”, a new term put into the Act by
Chapter No. 251, Laws of Montana (1989). Rule JII is
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necessary in order to implement the 1989 amendments to section
39-7-605(3), MCA, which requires that payments be gradually
decreased over the last 6-month period.

(b) The department believes that amendments to ARM
24.12.201 through 24.12.206, and ARM 24.12.208 are necessary
to implement the changes to the statutes under Chapter 251,
Laws of Montana, (1989).

{c) For expediency, the department proposes to repeal ARM
24.12.207 and incorporate it into ARM 24.12.205.

6. Interested parties may submit their data, views or
arguments concerning the proposed changes t¢ John Ilgenfritz,
Apprenticeship and Training Bureau, Department of Labor and
Industry, P.O. Box 1728, Helena, MT 59624, no later than July
21, 1989.

7. David A. Scott has been designated to preside over
and conduct the hearing.

8. The authority of the agency to adopt, amend, or repeal
the proposed rules is based on section 39-7-603, MCA, and the
rules implement sections 39-7-602 through 39-7-606, MCA.

—
/L/JM;Q é),‘;«“:—ﬂ-_—-

Maric A. Micone, Commissioner
Department of Labor and
Industry

Certified to the Secretary of State on June 5, 1989,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION

NOTICE OF PUBLIC HEARING

ON THE PROPOSED AMENDMENT
OF RULES 36.15.101 THROUGH
36.15.903, ADOPTION OF RULES
I THROUGH I1I AND REPEAL OF
RULE 36.15.210 PERTAINING
TO FLOODPLAIN MANAGEMENT

In the Matter of the
Amendment of Rules 36.15.101
through 36.15.903 pertaining
to floodplain management

Nt ot St Nt

TO: All Interested Persons

1. On July 17, 1989, at 3:30 P.M., a public hearing will be
held in the Board's Conference Room of the Lee Metcalf Building
at 1520 E. 6th Avenue, Helena, Montana, to consider the
proposed amendment to Administrative Rules 36.15.101 through
36.15.903 pertaining to floodplain management.

2. The rules as proposed to be amended provide as follows:

36.15.101 DEFINITIONS In addition to the definition of
terms contained in section 76-5-103, MCA, and unless the
context requires otherwise, as used in the Act and in this
chapter:

(1) "Act" remains the same.

(2) “Alteration" means any change or addition to an
artificial obstruction that either increases the size of the
artificial obstruction or increases its potential flood hazard.
Maintenance of an artificial obstruction is not an alteration.
Hewevery-the-repairy-rooonstruetiony-or-improvemens-of-an
artifigial-obstruetiony-the-eest-ef-vhieh-equals-er-eneceds-50
pereent-of~the-agtual-eash-value-of-the-artifieial-ebstruation
either-{a)-before-the-improvement-is-etartedy-or-{by-if-the
artificial-ebstruetion-has-been-damaged-and-ip-baing-restoredy
befora-the-damage-eeeurredy,-is-an-alternation-and-net
maintenaneev

vertical datum o unle oth i ci
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excavate.
¢4y(10)"Flood fringe*® remains the same.
¢53(11)"Floodplain” ae-defined-by-Seetion-36-5-103-¢11),
MEA, means the area adjeoining the watercourse or drainway which
would be covered by the floodwater of a bage flood ef-100-year
frequenay xC
oot of w
h a
o] od
fS}(Lz) Floodway" ae-defined-by-Geetien-76-5-103¢13)y-MEA,
means the channel of a watercourse or drainway and those
portions of the floodplain adjoining the channel which are
reasonably required to carry and discharge the floodwater of
any watercourse or drainway.
f

t .

£3¥(15) ‘"Permit issuing authority" remains the same.

¢83(16) “"Responsible political subdivision" means a :
political subdivision that has received board approval of its
adopted land use regulations and enforcement
procedures in accordance with section 76-5-302, MCA, and ARM
36.15.201 through 36.15.204.

--¢93{17) “Riprap" remaing the same.
1 . n

w [-] ce.
of the structure either:
{a) before the improvement or repair is started, or
(b) if the structure has been damaged, and is being
zestored, before the damage occyrred. For the purposes of this
jitio 8 o e
he firgt n t [} W,
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AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-208 and Sec. 76-5-
404, MCA

36.15.202 PBOARD APPROVAL QF LOCAL REGULATIONS AND

ENFORCEMENT (1) Copies of all regulations and administrative
d y-reselutioney-or-erdinanees proposed

to be adopted by a political subdivision to meet the
requirements of the Act and these rules and-an-enplanatioen-eof
ite-proposed-administrative-and-enforeement-proeedures shall be
sent to the department for approval by the board.

(2) The department will notify the political subdivision
by letter of board approval or disapproval.

board.
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-~302, MCA.

36.15.203 TIME LIMIT FOR ADOPTION OF LOCAL REGULATIONS
(1) After a floodway or a floodplain has been designated
by the board, the department shall notify the affected
political subdivisions and set forth the date by which the
political subdivision must adopt land use regulations and
dminist iv t in accordance with
the Act and these rules.
AUTH: Sec. 76-5-208, MCA; IMP, Sec. 76-5-302, MCA.

36.15.204 LOCAL REGULATIONS - REQUIREMENTS (1) Land use
requlations adopted by a local political subdivision in
conformance with the Act and these rules may include zoning,
building codes, and subdivision regulations adopted pursuant to
other enabling statutory authority, such as Title 76, chapters
1 and 3; Title 76, chapter 2, part 3; and Title 76, chapter 2,
parts 1 and 2, MCA; as well as regulations adopted under the
authority given in sections 76-5-404 through 76-5-406, MCA.
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(2) Any land use reqgulations and administrative and
enforcement procedures adopted to comply with, the Act and these
rules must include the following:

(a) A permit is mus&-be required prior to the
estabiishmens
alteration of any mew artificial obstruction er reneenferming
use-roquiring-a-permit-under-the-Act-or-these-rules-or-for-the
alteration-of-any-existing-artifieial-ebotruation;

(b) remains the game but will be relabeled (h)

(c¢) remains the same but will be relabeled (b);

c 8 v

adijacen Q. owne e 1 £ e t

eguiri ce |

Notice shall be pyblished _in a legal newspaper publjished or of
ne irculatj i d i je

and these rules.
(d) remains the same.
(e) Copies of all permits apnd variancesg granted must be

sent to the department;

(f) Before the regulations are effective, all known
property owners within the designated floodplain and designated
floodway must be notified by mail by the political subdivision
that their property is located within the designated floodplain
or floodway and is subject to regulation. This notification
provision shall not apply to pelitical subdivisions that have
adopted building codes requiring permits for new conatruction
or to municipalities or counties that have received flood
hazard boundary maps or flood insurance rate maps from the
United States department of housing and urban development gr
the federal emergency management agency;

(g) A disclosure provision requiring all property owners
with property in a designated floodplain or floodway,
ageqts, to notify potential buyers ex-their-agents that such
property is located within the designated floodplain or
floodway and is subject to regulation;

{h) text moved from (b).

(3) through (a) remain the same.

(b) the imposition of a reasonable application fee net-te
eneced-§36+00 for the processing of permit applications. The

v c
ermit v [ad
inspections ensu t B
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-302, MCA.
I. BQARD REVIEW OF LOCAL ENFQRCEMENT (1) The department

shall periodically report to the board on permit and variances
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filed, complaints received, and any other relevant information
on the administration and enforcement of local regulations by
the responsible political subdivision.

(2) If the board determines that the responsible political
subdivision has failed to comply with the intent, purposes, or
provisions of the local regulations, these rules, or the Act,
the board may, after hearing, suspend the powers of the
responsible political subdivision. 1In accordance with ARM
36.15.209 the department shall enforce the minimum standards
adopted by the board until such time as the board determines
that the responsible political subdivision will comply.

AUTH: Sec. 76-5-208, MCA; IMP Sec. 76-5-302(2) MCA

36.15.200 DEPARTMENT REGULATION AND ENFORCEMENT

(1) If the political subdivision fails to adopt land use
regulations and administrative and enforcement procedures that
meet or exceed the minimum standards required by the act and
these rules within the time specified,

i , the minimum standards set forth in the act and
these rules requlating the designated floodplain or floodway
will be enforced by the department.

{2) An application to the department for a permit shall be
made on a standard form furnished by the department ¢{Ferm-6503}
and shall include all applicable information listed on the
form.

(3) The permit teo-establish-er-alter-artifieial
ebstruetienn-er-nonconforming-uses, if approved, will be given
by the Department on a standard form ¢(Fesm-6513}.

{4} __A permit application requiring an environmental
iopact statement will be specifically approved or denied by the
department only after full compliance with the provisions of
the Moptapa Environmental Policy Act. Normally, the perjod of
time requi \'4 c [o) 11l _be

AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-301 and 76-5-405,
MCA.

36.15.210 ENVIRONMENTAL IMPACT STATEMENTS This rule is
proposed to be repealed and can be found on page 36-281 of the
ARM.

(1) Permits shall be granted or denied by the permit
issuing authority on the basis of whether the proposed
establiohment-or-altoration~of-an-artifiolal-ebetruesion-or
noneonforming-use

meets the requirements
of the act and the minimum standards established by the board
in these rules.

(2) (a) through (g) remain the same.
{3}--The-permit-issuing-authority-may-grant-a-permic-for
the-establichment-or-altoration-ef-an-areifieial-ebatruetion-or

RORCORfOEMing-ube-that~iB-ROt-in-Gomplianee-with-the-minimum

otandards-aontained-in-those-rules-enly-ife
{a}--Fhe-prepesed-uso-vould-net-inereane-fleed-heighto-of

£lood-hasard-either-upstream-or-dewnatroamy
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{b}--Refusai-ef-a-permit-weuld-besause-of-enceptional
ei¥eumgtanees-gause-a-uRique-o¥-undue-hardehip-en-the-appticans
or-gemmunity-inveliveds

te}--Fhe-preposcd-upe-io-adequately-£floodpreefedy-and

¢td}--Reacenable-alternative-lesationn-euteide-tha
desigrated-fleedplain-are-net-availabler

t4y(3) A permit application is considered to have bheen
automatically granted 60 days after receipt of the application,
unless the permit issuing authority notifies the _applicant
before the 60th day that ad i
m the
permit is denied uRieee-ARM-36+15+801¢3)-ox-36+2hv310-apply.
AUTH: Sec. 76-5-208, MCA; IMP:, Sec. 76-5-405 and 76-5-406,
MCA.

=_HYDROL! (1) All floodplain delineation
studies, reports, maps, and water surface profiles used by the
department and board to establish designated floodplains shall
be based upon a the base flood ef-180-year-frequeney.

{(2) Each floodplain delineation study arranged by the
department will, insofar as time and funds permit, include a
water surface profile showing the elevation of the page flood
of-100-year-£frequeray and a suggested designated floodway.

(3) The department and board will also utilize flood
hazard maps and data provided by the U.S. department of housing
and urban development o
agency for the federai pational flood insurance program as a
basis for establishing the designated floodplain and-f#ieedway.
Such maps will delineate the boundaries of the base flood ef
100-year-£requeney but will not generally include flood
elevations or floodway data.

(4) remains the same.

(5) As-required-by-Eeetion-36-5-203y-MCAy The designation
of floodplains and floodways shall be based upon reasonable
hydrological certainty. Flood hagza
floodway data or base flood elevatj

O
AUTH: Sec. 76-5-201, 76-5-202, and 76-5-208, MCA; IMP: Sec. 76«
5-201 and 76-5-202, MCA

36,15.502 FLOODWAY DELINEATION (1) The delineations of a
designated floodway shall be based on the channel of the water
course or drainway and those portions of the adjoining
floodplain which are reasonably required to carry the discharge
of the base flood 100-year-frequenoy without aay-theeretieal
meapurablae-inereane-in-fleed-heights cumulatjvely increasing
the water surface more a o]
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(2) In areas having appreciable urban development on the
floodplain, the outer boundary lines of the floodway may
generally follow the riverward limits of development provided
that:

(a) The calculated elevation of the base flood ef-100-year
£requenay would not be increased more than 0.5 of a foot as a
result of the-theeretieal-additienal-genstruetieon-ef-the any
adjugstment to the floodway;

(2)(b) through (¢) remain the same.
ter delineati f a 8 g

i el B

rights.
AUTH: Sec. 76-5-201, 76-5-202, and 76-5-208, MCA; IMP: Sec. 76-
5-201 and 76-5-202, MCA

(1) The department shall at least 3 weeks prior
to any hearing held for the purpose of establishing a
designated floodplain or floodway furnish the affected
political subdivigions maps and other data showing the proposed
designated floodplain or floodway together with a letter
requesting the political subdivision to furnish any pertinent
data on flood hazards as-required-by-Bectien-76-5-201-ef-the
Aak.
(2) remains the same but will be renumbered (3).

(3) text moved from (2).
AUTH: Sec. 76-5-202 and 76-5-204, MCA; IMP: Sec. 76-5-201
through 76-5-204, MCA

II. ALTERATION OF FLOODPLAINS AND FLOODWAYS (1) The
Board may alter a designated floodplain or deslgnaéeé floodway,
after a public hearing, when sufficient data become available.

(a) Wwhen scientific or technical flood data shows that
the base flood elevation was erroneocusly established and the
designation of the floodplain boundary was therefore incorrect.

(b) When property has been raised to a level above the
base flood elevation by suitable fill provided that:

(i) the filled area is contiguous to areas naturally above
the base flood elevation and not within the designated
floodplain;

(ii) the filled area is a minimum of 2 feet above the base
flood elevation;
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(iii) the fill is suitable material according to definition
in ARM 36.15.101 and is not subject to settlement and has been
compacted to 95 percent of the maximum density obtainable
with the standaxd proctor test method of the American society
for testing and materials (ASTM Standard D-698) or equivalent;

(iv) no portion of the fill is within the floodway;

(v) the fill slope must not be steeper than 1 1/2
horizontal to 1 vertical unless substantiating data justifying
a steeper slope is provided and adequate erosion protection is
provided for fill slopes exposed to floodwaters. The erosion
protection for fill slopes exposed to velocities of four feet
per second and less may consist of vegetative cover consisting
of grasses or similar undergrowth as approved by the permit
isguing authority. Slopes exposed to velocities greater than
four feet per second shall be protected by armoring with stone
or rock slope protection;

(vi) compaction of earthen fill and erosion protection
measures must be certified as meeting these criteria by a
registered professional engineer;

(vii) the fill does not increase the elevation of the base
flood in areas of existing development.

(¢) when areas have been protected by a properly
engineered flood protection project provided that:

(1) dams are designed and operated for floocd control
purposes and constructed in accordance with acceptable safety
standards and the Montana Dam Safety Act; and

(ii) levees and floodwalls comply with ARM 36.15.606 and
are publicly owned and maintained. Minimum freeboard above the
base flood elevation shall be three feet with an additional
foot 100 feet either side of a structure such as bridges. An
additional 1/2 foot above the minimum is required at the
upstream end of the levee, tapering to the minimum at the
downstream end. The levee must be designed and constructed to
offer base flood protection without human supplementation.
Human intervention is only acceptable for the operation of
closure structures such as gates or stop logs. A levee system
designed for human operation of closures are acceptable
provided that:

(A) adequate warning time exists for the operation of
closures before floodwaters reach the base of the closure,

(B) the closure is an integral part of the system during
operation,

(C) operation and maintenance of closure structures are
responsibilities mandated by local regqulation with periodic
operation performed for testing and training purposes,

(D) a formal operation plan is available and capable of
being implemented.

(iii) dams and levees must be designed by a registered
professional engineer and flood protection certified as
adequate to provide protection from the base flood.

(iv) floodway channels designed by a registered
professional engineer may carry less than the discharge of the
base flood provided that they do not increase the extent of
flooding.
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(2) No alteration of a designated floodplain is required
when property located within the flood fringe is naturally
above the base flood elevation as proven by a certified
elevation survey provided by a registered professional engineer
or licensed land surveyor.

AUTH: Sec. 76-5-204, MCA; IMP: Sec. 76-5-204, MCA

I11. VARIANCES (1) The permit issuing authority may
grant a permis variance for the establiehment new construction,
substantial improvement or alteration of an artificial
obstruction er-roncenferming-use that is not in compliance with
the minimum standards contained in these rules only if:

(a) the proposed use would not increase flood hazard
either upstream or downstream in the area of insurable
buildings:

(b) refusal of a permi& variance would because of
exceptional circumstances cause a unigue or undue hardship on
the applicant or community involved;

(¢} the proposed use ie adequately floodproofed; and

(d) reasonable alternative locations outside the designa-
ted floodplain are not available.

AUTH: Sec. 76=-5-405 and 76-5-406, MCA: IMP: Sec, 76-5-405 and
76-5-406, MCA.

36.15.601 USES ALLOWED WITHOUT PERMITS (1) Zn-aeeerdanee
with-5eeti0n-36-5-401y-MCEAy The following open space uses
shall be allowed without a permit anywhere within the
designated floodway provided that they are not prohibited by
any other ordinance or statute and provided that they do not
require structures other than portable structures, fill, or
permanent storage of materials or equipment:

(1) (a) through (2)(b) remain the same.

AUTH: Sec. 76-5-406, MCA; IMP: Sec. 76-5-401, MCA.

.1 In addition to the uses
allowed under ARM 36.15.601, the following neneenforming-uses
and artificial obstructions may be permitted within the
designated floodway subject to the issuance of a permit by the
permit issuing authority under the conditions set forth in
this rule and ARM 36.15.603 and 36.15.604:

(1) through (3)(b) remain the same.

(4) Buried or suspended utility transmission lines
provided that:

(a) suspended utility transmission lines are designed such
that the lowest point of the suspended line is at least 6 feet
higher than the elevation of the bagse flood ef-100-yeas
£requeney;

(b) remains the same.

(¢) utility transmission lines carrying toxic or flammable
materials are buried to a depth at least twice the calculated
maximum depth of scour for a the base flood ef£-100-yeas
frxequeney. The maximum depth of scour may be determined from
any of the accepted hydraulic engineering methods, but the

11-6/15/89 MAR Notice No. 36-21-16



-736~

final calculated figure shall be subject to approval by the
permit issuing authority; ]

(5) through (7) remain the same.

(8) Public or private campgrounds provided that:

(a) remains the same.

(b) no dwellings or permanent mobile homes are allowed
toamp-trailers-without-wheels-or-toving-vehielep-er-etharvwine
not-quiekiy-mevable-are-eonoidered-permanent-mebile-homesy;

(9) (a) through (f) remain the same.

(10) All other neneeonferming-uses-ex artificial obstruc-
tions not specifically listed in this subsection or in ARM
36.15.606, not allowed under ARM 36.15.601, and not prohibited
under ARM 36.15.605.

AUTH: Sec. 76-5-208, MCA; IMP; Sec. 76-5-404 through
76-5-406, MCA.

36.15.603 PERMITS FOR WATER DIVERSIONS (1) and (2) remain
the same.

(3) A permit under Title 76, chapter 5, MCA, as amended,
shall not be granted if in the judgment of the permit issuing
authority:

(a) the proposed diversion will increase the upstream
elevation of the 100-year¥ bage flood a significant amount (0.5
of a foot or as otherwise determined by the permit issuing
authority);

(b) the proposed diversion is not designed and constructed
to minimize potential erosion from a base flood ef-100-yeas
£requaney; and,

(c) any permanent diversion structure crossing the full
width of the stream channel is not designed and constructed to
safely withstand up to a page flood ef-100-year-frequeney.
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-404 through 75-5-406,
MCA.

36.15,604 MINIMUM CRITERIA FOR PERMITS (1) In addition
to the requirements of ARM 36.15.602 and 36.15.603, a permit

shall not be approved for a new

o o a o n artificial obstruction ex
noneenferming-uee under this rule if it will significantly
increase the upstream elevation of the pbage flood of-100-year
érequeney 0.5 of a foot or as otherwise determined by the
permit iesuing authority or significantly increase flood
velocities.
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76~5-404 through
76-5-405, MCA.

36.15.605__PROHIBITER USES (1) ZIn-aeeerdaree-with-Beetien
36-5-403y-MGAy The following artificial obstructions and
noneenferming-uses are prohibited within the designated
floodway except as allowed by permit under ARM 36.15.602
through 36.15.604 and ARM 36.15.606:

(a) through (c) remain the same.

(2) The following artificial obstructions anrd-
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noReonferming-uses are also prohibited within the designated

floodway:
(a) mobile homes without—wheela—or—tewing-vehielesne!
etherwise-pet-readily-movabie and manufact H

(b) remains the same.

(c) solid and hazardous waste disposal and
multiple family sewage disposal systems; seii-abserptisn-sewage
eystems-eneept-as-aliowod-or-approved-under-the-liaws-and
standavds-adminisseved-by-the-Department-ofé-Hoalsh-and
Bavireamental-Seienees;

(d) storage of highiy toxic, flammable, hazardous, or
explosive materials.
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-403 and 76-5-406,
MCA.

36.15.606 PERMITS FOR FLOOD CONTROL WORKE (1) Since
structural flood control works often significantly obstruct and
affect floodway flow capacity, the following flood control
measures shall be allowed within designated floodways subject
to the issuance of a permit by the permit issuing authority and

compliance with the conditions set forth in this rule:

{a) Flood control levees and floodwalls if:

(i) the proposed levees and floodwalls are designed and
constructed to safely convey a the base flood ef-100-yeax
frequeney;

(ii) the cumulative effect of the levees and floodwalls
combined with allowable flood fringe encroachments does not
increase the unobstructed elevation of a the base flood ef
100-year-£frequeney more than 0.5 of a foot at any point;

(b) riprap, except that which is hand placed, if:

(i) the riprap is designed to withstand a the base flood
ef-100-year-£fraqueney; and

(ii) the riprap does not increase the elevation of the

; and

(iii) remains the same.

(c) channelization projects if they do not significantly
increase the magnitude, velocity, or elevation of the base
flood ef-100-year-frequenay dewnstream-frem-such-projects;

(d) dams provided that:

(i) they are designed and constructed in accordance with
approved safety standards, and the Montana Dam Safety Act; ard

(ii) remains the same.

(2) The permit issuing authority may establish either a
lower or higher permissible increase in the elevation of the
base flood ef-100-year-frequeney than that established in
subsection (1)(a)(ii) for individual levee projects based on
consideration of the following criteria:

(a) the proposed levees and floodwalls, except those to
protect agricultural land only, are constructed at least 3 feet
higher than the elevation of a the base flood ef-100-year
frequengy-more-than-Qv5-eof-a-foot-at-any-peint; and

(b) the estimated cumulative effect of other reasonably
anticipated future permissible uses; and
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(¢) remains the same.
a
forgse dev
AUTH: Sec. 76-5-208, MCA IMP: Sec. 76-5-404 through
76-5-406, MCA.

£15.701 LOWED (1) All uses allowed in the
designated floodway without a permit under ARM 36.15.601 shall
also be allowed without a permit in the flood fringe.

sewage dis al € W
e

scienc ca

(2) All uses allowed in the deslgnated floodvay subject to
the issuance of a permit under ARM 36.15.602 through 36.15.604
and ARM 36.15.606 shall also be allowed in the flood fringe
subject to the issuance of a permit by-the-permit-issuing
antherity.

{3) In addition, structures including, but not limited to
residential, commercial, and industrial structures, and
suitable fill shall be allowed by permit from the permit
igsuing authority within the flood fringe subject to the
following conditions j .7
36.15.901 ough . s

(a} through (b) remain the same.

{e}--Repidential-pt¥ruetures-muist-ho-eenstruated-on-suitabie
£ill-sueh-that-the-lowast-finioh-£fleor-elavationo-{inoluding
basement}-are-2-feet-or-more-above-the-elevation-of-tho-fleed
of-100-year-frequency~--Phe-£ill-phall-be-at-an-etevation-ne
lower-than-the-elevation-ef-tho-fleed-of-100-year-frequenay-and
shall-ensend-for-at-leans-15-feet-at~-that-elevation-beyend-the
stFueture-in~all-direetionsv--Where-enioting-skroctay
ugilitiesy-er-lot-dimencione-make-striot-eempiianee-with-this
previcien-impessible,-the-permit-iepuing-authority-may
avtherige-threugh-the-permit-a-ledper-amount-of-£ill-or
alterpative-fleed-proefing-meanuresr--The-responsible
peiitioal-cdubdivipion-shall-netify-the-Department-and-raeseive
its-appreval-prior-te-appreving-ary-lesser-£fill-er-alternative
flood-preeofing-for-residential-struotureny-

tdy--commereial-and-industrial-struetures-must-be-either
ceonser¥ucted-on-£fill-as-speoified-in-the-preeeding-cubparagraph
ex-be-adequately-£flood-precfed-up-te-an-elevation-ne-lever-than
2-feet-above-the-elevation-of-the-£floed-of-100-yeax-frequensys

--¢e}(¢) Roads, streets, highways, and rail lines shall be
designed to minimize increases in flood heights. Where failure
or interruption of transportation facilities would result in
danger to the public health or safety, the facilities shall be
located 2 feet above the elevation of the page flood ef
100-yaar-£frequenay;

(f) and (g) remain the same but will be relabeled (d) and

e).
AUTuz Sec. 76-5-208, MCA; IMP: Sec. 76-5-402, Sec. 76-5-404
through 76-5-406, MCA.
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1i.Lal fill levated
foundatj itabl
anchored to prevent flotatjon or downstream movement,
(2) The new constyuction, substantial improvemepnt, and
alteration of commexcial.and industrial stIyctuies shall be

vate 11 as 5C i
RM .
feet abov d
accol i i cco .15.
and ther in W s+ Fileedpreofing-as

required-iR-ARM-36+158+703¢3){d)-nhaltli-be-aceempiished-in
accordanee-with-ARM-36+15+901-through-36+15+903-and-ghall
further-inelude-the-following+

tiy(a) If the structure is designed to allow internal
flooding of the lowest floor, use of the floor shall be
limited to such uses as parking, loading areas, and storage of
equipment or materials not appreciably affected by flood water.
Further, the floors and walls shall be designed and constructed
of materials resistant to flooding up to an elevation of 2 or
more feet above the elevation of the bggg flood ef- 500~year

frequeney. d

shal ned h 1

exterior w allowin or th it and ent loo
Waters.

{23(b) Structures whose lowest floors are used for
purposes other than parking, loading or storage of materials
resistant to flooding shall be waterpreefed flood proofed up to
an elevation no lower than 2 feet above the elevation of the
base flood ef-100-year-frequeney. Waterproofing f
shall include impermeable membranes or materials for floors and
walls and watertight enclosures for all windows, doors, and
other openings. These structures shall be designed to
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withstand the hydrostat;c pressures
resulting from the base flood ei +00-year-frequeneay.
('QHG)

AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-402, 76-5-404
through 76-5-406, MCA.

. PRQHI ED The following artificial
obstructions and nonconforming uses are prohibited within the
flood fringe:

(1) solid and hazardous waste disposal anrd-seil-abeexptien
sevage-eystemby-encept-as-atlowed-er-approved-under-lawe-and
standarde-adminintered-by-the-bepartment-of-Heatth-and
BAvirenmental-peienees; and

(2) storage of highly toxic, flammable, hazardouyg, or
explosive materials. Storage of petroleum products may be
allowed by permit if-buried-in-tightly-seaied-and-eenstrained
eentainers-or if stored on compacted fill at least 2 feet above
the elevation of the base flood ef +00- year frequeneoy gng

nchored to a permane found ed
the ground.
AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-404 through Sec.
76-5-406, MCA.

VA (1) remains the same.

(2) All other uses within the designated floodplain shall
require permits from the permit issuing authority. The
following conditions insofar as each is applicable shall be
attached to each permit approval:

(a) If the elevation of the bagse flood ef-1i00-yeas
£xegueney is available, residential structures must be built on
compacted fill as specified in ARM 36.15.702(1)-363¢{33¢e). If
such elevation is not available, the highest known historical
flood elevation may be used to establish £ill heights;

(b) If the elevation of the basg flood ef-iQ0-year
£requeney is available, commercial and industrial structures
must meet the flood proofing requirements set forth in ARM
36+35+701-¢3)¢dy-and 36.15.702 (2). If such elevation is not
available, the highest known historical flood elevation may be
used to establish flood proofing heights;

(c) remains the same.

(d) Sanitary sewage systems must be allowed and approved
under laws and standards administered by the department of
health and environmental sciences prior-te-any-approval-given
under-these-rules or the local health board.

(3) through (4) remain the same.

AUTH: Sec. 76-5-208, MCA; IMP: Sec. 76-5-402, Sec. 76-5-404
through 76-5-406, MCA,
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SYSTEMS All electrical service materials, equipment, and
installation for uses permitted with or without a permit in a
designated floodplain or floodway shall conform to the
following conditions:

{33{a) All incoming power service equipment including all
metering equipment, control centers, transformers, distribution
and lighting panels, and all other stationary equipment must be
located at least 2 feet above the elevation of the base flood
ef-100-year-frequoeneys

¢2)(b) Portable or movable electrical equipment may he
placed below the elevation of the base flood ef-100-year
£requeney-provided that the equipment can be disconnected by a
single plug-and-socket assembly of the submersible type;

¢33(¢c) The main power service line shall have
automatically operated electrical disconnect equipment or
manually operated electrical disconnect equipment located at an
accessible remote location outside the designated floodplain
and above the elevation of the base flood ef-100-yeas
£requeney; and

¢43(d) All electrical wiring systems installed below the
elevation of the base flood ef-1008-year-frequeney shall be
suitable for continuous submergence and may not contain fibrous
components.

AUTH: Sec. 76-5-208, MCA; IMP, Sec. 76-5-401 through 76-5-402
and Sec. 76-5-404 through 76-5-406, MCA,

36.15.902 FLQODPRQOFING REQUIREMENTS FOR HEATING SYSTEMS

{l) Heating systems for allowed and permitted floodplain
and floodway uses shall conform to the following conditions:

¢3¥(a) Float operated automatic control valves must be
installed in supply lines to gas furnaces 8o that the fuel
supply is automatically shut off when flood waters reach the
floor level where the furnaces are located;

¢23(b) Manually operated gate valves that can be operated
from a location above the elevation of the hage flood ef
100-year-£frequeney shall also be provided in gas supply lines;
and

¢33(c) Electric heating systems must be installed in
accordance with ARM 36.15.502 901.
AUTH: Sec. 76-5~208, MCA; IMP, Sec. 76-5-401 through 76-5-402
and Sec. 76-5-404 through 76-5-406, MCA.

215, FLOQD FIN REM F P

{1) Plumbing systems for allowed and permitted floodplain
and floodway uses shall conform to the following conditions:

(1) remains the same but will be relabeled (a).

t23(b) Aall toilet stools, sinks, urinals, and drains must
be located such that the lowest point of possible water entry
is at least 2 feet above the elevation of the base flood ef
100-yoar-frequeney.
AUTH: Sec. 76-5-208, MCA; IMP, Sec, 76-5-401 through 76-5-402
and Sec. 76-5-404 through 76-5-406, MCA.
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3. The proposed amendments are necessary to bring these rules
into closer conformity with rules administered by the Federal
Emergency Management Agency for the National Flood Insurance
Program. Additional definitions have been added to clarify the
rules.

Sections 76-5-101 through 76-5-406, MCA provide authority to
the Board of Natural Resources and Conservation to establish
floodplain management standards and enable local governments to
participate in the National Fleood Insurance Program. The
basis for floodplain designations by the Board of Natural
Resources and Conservation is being defined to be consistent
with current practice and federal policy. A provision is
proposed to require notice be provided to interested parties
prior to developments in flood prone areas. Specific standards
are also proposed to define when property will be considered
for removal from a designated floodplain or floodway. These
amendments are an attempt to prevent time consuming and costly
hearings before the Board of Natural Resources and Conservation
for altering a designated floodplain or floodway. The notice
requirement will also enable the Department of Natural
Resources and Conservation to comment on permit applications
and ensure that the Board's standards are enforced at the local
level. The proposed amendments will establish rules for
policies currently practiced by the Board and Department of
Natural Resources and Conservation.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Natural Resources and Conservation, 1520 East Sixth
Ave., Helena, MT 59620-2301 no later than July 17, 1989.

5. William Shields, Chairman of the Board of Natural Rescurces
and Conservation will preside over and conduct the hearing.

Pr. William Shields, Chairman
Board of Natural Resources
and Conservation

Certified to the Secretary of the State _ \Vme 5 , 1989.
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BEFORE THE--BEPARTMENT-
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed Amendment NOTICE OF PROPOSFD

)
of Rule 38.5.301(1) to change the } AMENDMENT OF RULE
conditions under which municipal ) 38.5.301(1), FILING
water and sewer utilities must meet ) REQUIREMENTS FOR MUNI-
minimum filing requirements. ) CIPAL WATER AND SEWER

) UTILITIES

) NO PUBLIC HEARING

) CONTEMPLATED

TO: All Interested Persons

1. Oon July 24, 1989 the Department of Public Service
Regulation proposes to amend rule 38,5,301(1), which pertains
to rate increase applications by municipal water and sewer
utilities,

2. The rule proposed to be amended provides as fol-
lows,

38.5.301 APPLICATIONS FOR RATE INCREASES (1) Any ap-
plication for a rate increase filed by a municipal water
and/or sewer utility, that will generate a revenue increase
in excess of 50,000 dollars per vear, must include the materi-
als specified in ARM 38.5.303 through ARM 38.5.311. These ma-
terials must be filed in one or the other of the forms speci-
fied in ARM 38,5.302. Additional materials mav be supplied by
the utility if it feels that such materials are necessary.
These rules do not limit discovery procedures set forth in the
procedural rules of the Montana public service commission,

(2) and (3} No change.

AUTH: Sec, 69-3-103, MCA; IMP, 69-3-103, MCA

3. Rationale: The Commission proposes this amendment
because it is often impractical and burdensome for small munic-
ipal water and sewer utjilities to comply with minimum filing
requirements. It will benefit the Commission and the small mu-
nicipalities to have the filing requirements determined infor-
mally on a case-by-case bagis.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment Jn writing to
Fobin A. McHugh, Public Service Commission, 2701 Prospect Ave-
nue, Helena, Montana 59620-2601, no later than July 14, 1989,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written re-
quest for a public hearing and submit this request along with
any written comments he has to Robin A. McHugh, Public Service
Commission, 2701 Prospect Avenue, Helena, Montana 59620-2601,
no later than July 14, 1989. -

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an
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association having not less than 25 members who will be direct-
ly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register, Ten percent of those perscns directly affected has
been determined to be more than 25 persons based upon the num-
ber of municipal water and sewer utilities in Montana.

7. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana 59620 (Telephone 444-2771) is available and
may be contacted to represent consumer interests in this mat-

ter,
S 0
.’4/
CLYDE J is, airman
4 -

s
CERTIFIED TN THE SECRETAPY OF STATE GUNE 5, 1989

ApHfn R ?72[\

Reviewed by I
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE PROPOSED ADOP-
of Rule I relating to Keylock ) TION of Rule I relating to
or Cardtrol Statements. ) Keylock or Cardtrol Statements.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:
1. On July 28, 1989, the Department proposes to adopt rule
I relating to Keylock or Cardtrol Statements.

2. The rule as proposed to be adopted provides as follows:

RULE I STATEMENT FOR KEYLOCK CARDTROL REPQRTING (1) Any
seller who sells gasoline to a purchaser through a keylock or
cardtrol con which a refund may be claimed in accordance with 15~
70-223, MCA, shall provide the purchaser with a statement of
fuel purchased. The statement may be prepared as freguently as
deemed necessary, but one statement must be issued on the last
working day of the calendar month, To support the accuracy of
the statement, the seller shall list or attach a list supporting
all information used in the statement.

3. This rule is necessary to clarify the meaning of
"evidence" as referenced in the amendment made to 15-70-223,
MCA, Ch. 356, L.1989.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption and amendment in
writing to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620
no later than July 22, 1989.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written reguest
for a hearing and submit this request along with any written
comments he has to Clec Anderson at the above address no later
than July 22, 1989.

6. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
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an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of ose perspns directly
affected has been determined to be 2

EN NORDTVEDT, Director
Department of Revenue

Certified to Secretary of State June 5, 1989.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND-~ )} NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42,27.301 ) of ARM 42,27.301 relating to
relating to Gasoline ) Gasoline Seller's License for
Seller's License for Motor ) Motor Fuels.

Fuels. }

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 28, 1989, the Department of Revenue proposes to
amend ARM 42.27.301 relating to Gasoline Seller's License for
Motor Fuels,

2. The rule as proposed to be amended provides as follows:

42,27.301 REFUND GASOLINE SELLER'S PERMiF? LICENSE

(1) Any person shall obtain a refund gasoline seller's
permit license from the department of revenue prior to selling
gasoline on which a refund of tax may be claimed by the
purchaser, Application for permits licenses (one permit license
for each outlet) shall be made on forms furnished by the
department-with-a~-fee-o0f-93760.

(2) Permita—are—issued—Eor—a—yeafs—and—shaiinshow—a-permit
number -~ and--date —of -issuance-but--shaltl-be-vaiid-omly for--the-3
years--for—which--tesued - unless -cancellied-or--suspended-by--the
department-of--revenuer-——Renewats--of -refund--gasociine--seiierts
permits-must--be-made—-every -3 -years--onr-er-before —September-15
accompanied- by—§366-renewsl- fee-- A nontransferable license is
issued and is effective until cancelled or suspended by the
Department of Revenue.

{3) A licensed distributor qualifies as a seller of refund
gasoline by virtue of his compliance with licensing and bonding
requirements. Accordingly, each distributor shall submit to the
department an application and the required fee for each place
under his control or operation from which he sells refund
gasoline. The department shall issue a separate permit license
for each such outlet.

3. This amendment is necessary to clarify Ch. 205,
L.1989, which amends 15-70-203, MCA to allow for a continuous
nontransferable license to be obtained by any person selling
gasoline on which a refund may be claimed.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620
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no later than July 22, 1989. :

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than July 22, 1989,

6. 1f the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no 1less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of thgose persons directly
affected has been determined to be 25

KEN NORDTVEDT, Director
Department of Revenue

Certified to Secretary of State June 5, 1989.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the
adoption of interpretive
rule regarding request-
ing absentee ballots via
facsimile messages.

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION OF AN
INTERPRETIVE RULE REGARD-
ING FACSIMILE REQUESTS

FOR ABSENTEE BALLOTS

TQ: All Interested Persons:

1. on July 6, 1989, at 10:00 a.m. a public hearing will
be held in the conference room of the office of the Secretary
of State to consider the adoption of an interpretive rule
regarding facsimile requests for absentee ballots,

2. The proposed rule provides as follows:

(1) An
election administrator may treat a facsimile copy request for
an absentee ballot as an original if all other requirements of
section 13-13~212, MCA are met.

(2) A facsimile copy may be accepted under subsection (1)
if it:

(a) is produced by a method of transmission of images in
which the image is scanned at the transmitter, reconstructed at
the receiving station, and duplicated on paper at the receiving
station; and

(b) is legible and the same size as the original.

Auth: 13-1-201, MCA IMP:13-13-212, MCA

3. This rule is necessary because requests have come
from election officials for clarification as to the
acceptability of facsimile copy requests for absentee ballots.
The intent of the statute is to establish an orderly method of
obtaining absentee ballots in a convenient and verifiable
manner, The statutes do not address the new technology of
facsimile machines. It is clear from recent case law the
courts are beginning to accept the use of facsimile machine
transmissions of documents. One court has even permitted
service of process of legal documents via facsimile.

Facsimile copy requests meet the requirements necessary to
provide proper documentation of the request for an absentee
ballot. The posgibility for fraud is no greater via a
facsimile copy of than from the original copy. The election
administrator still can verify the facsimile copy of the
voter's signature with the original on the registration card.
Therefore it can be concluded that the facsimile copy of a
request for an absentee ballot can be accepted as the original.
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This rule identifies and standardizes the requirements for
acceptable facsimile copy requests. The rule prevents
inconsistencies between counties. It avoids voter confusion.

4., Interested parties may submit their data, views or
arguments either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Garth
Jacobson, Chief Legal Counsel, Secretary of State, Room 225,
capitol Building, Helena, MT 59620, no later than July 13,
1989.

5. Garth Jacobson, from the Office of the Secretary of
State has been designated to pres er and conducg he
hearing.

.

ulry

MIKE COONEY /
Secretary of State

Dated this 5th day of June, 1989.
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REFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of Rules
46.10.304A and 46.10,308
pertaining to the NETWORK
pilot program in Lewis and
Clark County

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.10,304A and
46.10,308 PERTAINING TO THE
NETWORK PILOT PROGRAM IN
LEWIS AND CLARK COUNTY

—r ——

TO: All Interested Persons

1, On July 6, 1989, at 9:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider
the proposed amendment of Rules 46.10.304A and 46.10,308
pertaining to the NETWORK pilot program in Lewis and Clark
County.

(2) The rules as proposed to be amended provide as fol-
lows:

46.10.304A UNEMPLOYED PARENT Subsections (1) through
(4) remain the same.

(a) Both parents in a two-parent household selected for
the NETWORK pilot program in lLewis and Clark County may be
required tc participate 1n that program.  Fallure to_ comply
will subject the household to the sanctions iIn ARM 46.10,310.

Subsection (5) remains the same.

AUTH: Sec. 53-4-212 MCA
IMP: Sec., 53-4-201 and 53-4-231 MCA

46.10.308 WORK REGISTRATION REQUIREMENTS (WIN)

Subsections (1) and (1) (a) remain the same,

(i) persons selected for the NETWORK pilot program in
Lewis and Clark County will not be exempt. -

Subsections (1) {(b) through (2) remain the same.

(a) report for an appraisal interview conducted by WIN
staff and to participate effectively in the program as deter-
mined by WIN staff; anéd

(b) assist in redetermination and reappraisal to main-
tain a current registration status once every six months so
that the WIN staff can maintain a current file on the persons;
and

(c) for NETWORK participants in Lewis and Clark County,
partieipate in career preparation, parenting, and other relat-
ed program training as assigned by WIN staff. -

(3J) FPersons selected for the NETWORK pilot program in
Lewis and Clark County shall be required to participate in
assigned career preparation activities and parenting educa-
tion.

11-6/15/89 MAR Notice No. 46-2-571



-752-

(a) The NETWORK pilot project is a program designed to
train selected single parents between the ages of 16 and 21
and both parents in selected unemployed parent households in
Lewis and Clark County.

Subsections (3} through (5) remain the same in text but
will be renumbered as (4) through (6).

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-211 MCa

3, The federal Family Support Act of 1988 requires the
implementation of the Job Opportunity and Basic Skills (JOBS)
program. The S5lst Montana Legislature set the implementation
date of JORS for July 1, 1990. Four pilot programs have been
initiated to provide necessary information regarding innova-
tive approaches to the upcoming welfare reform. Three of
those programs are voluntary, The NETWORK pilot program in
Lewis and Clark County will be mandatory.

The proposed amendments are to c¢larify the power of the
department to require participation by AFDC recipients with
children under the age of six and who have been selected for
the NETWORK prouram in Lewis and Clark County. Selected re-
cipientg will receive funds to provide day care for their
children while participating in NETWORK.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.O. Box 4210, Helena, Montana 59604, no later than
July 13, 1989.

5. The Office of Legal Affairs, Department of Social
and Pehabilitation Services has been designated to preside
over and conduct the hearing.

6. This rule change will be effective August 1, 1989.

or, Social and RehaglIlta-

n Services

Certified to the Secretary of State lune & , 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertaining to fees ) 8.56.409 FEES SCHEDULE

To: All Interested Persons:

1. On April 13, 1989, the Board of Radiologic
Technalogists published a notice of proposed amendment of the
above-stated rule at page 430, 1989 Montana Administrative
Register, issue number 7.

2., The Board amended the rule exactly as proposed.

3. No comments or testimony were received.

BOARD OF RADIOLOGTC
TECHNOLOGISTS
CAROL ANGLAND, PRESIDENT

LETSON, DIRECTOR
DRPARTMENT OF COMMERCE

rertified to the Secretary of State, June 5, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
REFORE THE BOARD OF REALTY REGULATITON

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertalning to real ) 8.58.411 FEE SCHEDULE

estate license applicant exam- )
inat1on rescheduling fee )

To:  All Interested Porsons:

L. on April 13, 1989, the Board of Realty Regulation
published a notice of proposed amendment of the above-stated
rule at page 432, 1989 Montana Administrative Register, issue
number 7,

2. The Board amended the rule exactly as proposed.

3.0 No comments or testimony wero received,

BOARD OF REALTY REGULATTON
JOHN DUDTS, CHATRMAN

cCovtrfred to the Secretary of State June H, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to hours, ) B8.61.1601 HOURS, CREDITS
credits and carry over, and )} AND CARRY OVER, 8.61.404
fees and the adoption of a new ) FEE SCHEDULE AND 8.61.1203
rules pertaining to ethical )  FEE SCHEDULE AND THE
standards )  ADOPTION OF NEW RULE 1 (8.
) 61,405 ETHICAL STANDARDS

TO: All Interested Persons:

1. on April 13, 1989, the Beoard of Social Work Examiners
and Professional Counselors published a notice of proposed
amendment and adoption of the above-stated rules at page 434,
1989 Montana Administrative Register, issue number 7,

2. The Board amended and adopted the rules exactly as
proposed,

3. No comments or testimony were received,

BOARD OF SOCIAL WORK EXAMINERS

AND PROFESSIONAL COUNSELORS
PATRICK KELLY, CHAIRMAN

LA T

W}?HAEL L. LETSON, DIRECTOR

DYPARTMENT OF COMMERCE

Certified to the Secretary of State, June 5, 1989.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
OF RULES

In the matter of the amendment of )
rules 16.8.921, 16.8.936, 16.8.937,)
16.8.941, 16.8.1101, 16.8.1103 )
and 16.8.1109 concerning the )
permitting of new or altered )
sources of air contamination. )

) {Air Quality)

To: All Interested Persons

1. On January 26, 1989, the Department published notice
at pages 181-185 of the 1989 Montana Administrative Register,
Issue number 2 and on February 13, 1989, the Department re-
published notice at page 315 of the 1989 Montana Administrative
Register, Issue number 4, of proposed amendments to the above-
captioned rules which update and/or correct federal incorpora-
tions by reference and clarify other terms in the captioned
rules.

2. The Board of Health and Environmental Sciences has
amended the rules as proposed with no changes.

3. No comments were received from any members of the
public.

HOWARD TOQOLE, Chairman
BOARD OF HEALTH AND ENVIRONMENTAL
SCIENCES

by
Donald E. Pizzini,

Certified to the Secretary of State June 5, 1989.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE TRANSFER )} NOTICE OF TRANSFER

of ARM 42,6.,101 through 42.6. ) of ARM 42.6.101 through 42.
109; 42.6.121 through 42.6.123;) 6.109; 42.6.121 through
42.6.141 through 42.6.149; 42. ) 42.6.123; 42.6.141 through
6.201 through 42.6.204; 42.6. ) 42.6.149; 42.6.201 through
301 through 42.6.314 relating ) 42.6.204; 42.6.301 through
to child support collection } 42.6.314 relating to child
)

support collection

TO: All Interested Persons:

1., On July 1, 1989, the Department of Revenue 7ill
transfer to the Department of Social and Rehabilitation Services
all the child support rules found in Chapter 6, Title 42, ARM
relating to the collection and enforcement of child support.

2. This transfer is required because the 1989 Legislature
transferred the child support program from the Department of
Revenue to the Department of Social and Rehabilitation Services
in Senate Bill 129, Ch. 702, L. 1989, effective July 1, 1989.

3. The rules will be assigned the following numbers under
the Department of Social and Rehabilitation Services title:

42-6+719% 46.30.901 Definitions Related to Support
Standards

42:67362 46.30.902 Exemptions from Assets
42767303 46.30.903 Exemptions from Income

42767304 46.30.904 Adjustment for Deductions and Certain
Living Expenses

42:6+305 46.30.905 Adjustment for Living Standards
4276386 46.30.906 Adjustment for Special Needs
42567383 46.30.907 Child Support Computation
42:67108 46.30.908 Contribution Table

4267309 46.30.203 Scale of Suggested Minimum
Contributions :

4276712 46.30.909 DPefinitions Related to Fees for
Services

42:67322 46.30.101 Application Fee
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4267143
42-67142

4267343

42:65144

4236145

42567146

42567347

426148

42567149

42-6726%

42765202

42:6+203

42-67204

427673603

42-65302

4276303
4276-304
42+67385
42-6-306

42567367

11-6/15/89

46.30.103

46.30.201

46.30.205

46.30.207

46.30.209

46.30.211

46.30.213

46.30,215

46.30.217

46,30.219

46.30.301
46.30,303

46.30.305

46.30.307

46.30.401

46.30.403

46,360,405
46.30.407

46.30.411

46.30.413

46.30,415
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Collection Fees
pefinitions

Releasing Information About An
Individual's Cchild Support Debt

Notice of Credit Agency's Intent to
Request Information

Individual's Request for Inspection

Hearing on Accuracy of Information in
Department's Records

Waiver of Rights for the Release of
Information

Credit Agency's Request for Information

Response to Credit Agency's Regquest for
Information

Fees

Offset of State Tax Refunds for Child
Support Debts

Notice of Offset of State Tax Refunds
For Child Support Debts

Child Support Offset of Joint Returns

Hearing Procedures for Child Support
Offsets

Definitions

Independent Support Enforcement
Contractors

wWithholding Entity

Voluntary

Hearing Procedures

Issues Determinable at Hearing

Modification or Termination of
Withholding Orders
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427673688 46.30.417 Receipt of Payments Required
42565389 46.30.419 Prompt Delivery of Withheld Amount
42:3:3328 46.30.421 Allocation of Payments

42767332 46.30.423 Availability of Hardship Adjustments
42673122 46.30,425 Affect of Hardship Determination

42767333 46.,30.427 Procedures for Determining Hardship
Adjustments

42767334 46.30.429 Interstate Income Withholding

A

KEN NORDTVEDT, Director
Department of Revenue

Certified to Secretary of State June 5, 1989.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF THE AMENDMENT of
of ARM 42.22.101, 42.22.105 ) ARM 42.22.101, 42.22.105
and 42.22.122, and ADOPTION ) and 42.22.122, and ADOPTION

of Rule I (42.22.108) relating ) of Rule I (42.22.108) re-
to Centrally Assessed Property.) lating to Centrally Assess-
) ed Property.

TO: All Interested Persons:

1, On February 23, 1989, the Department published notice
of the proposed amendment of ARM 42.22.101, 42.22.105 and
42,22.122 and the proposed adoption of Rule I (42.22.108)
relating to Centrally Assessed Property at page 316 of the 1989
Montana Administrative Register, issue no. 4.

2. The Department, Montana Power Company and various
counties throughout Montana entered into a Settlement Agreement
and Release concerning property taxes paid by centrally assessed
taxpayers. A portion of this agreement required the Department
to conduct a public rules hearing to determine if the current
rules being utilized by the Department in determining the manner
and method for apportioning centrally assessed property located
in these counties was appropriate under the law. This agreement
states the decision of the Hearing Examiner is final and binding
on all parties to the agreement.

3. A Public Hearing was held on March 20, 1989 to consider
the proposed amendments and adoption of these rules. Several
persons appeared at this hearing and presented oral and written
testimony.

Oral testimony was presented by: Department of Revenue.
personnel; Montana Power Company personnel; James Nybo
representing Lewis and Clark County; Dick Michilotti, Treasurer,
Cascade County; Kevin Bryan, Treasurer, Yellowstone County;
bDiana Felton, Treasurer, Too0ole County; and Gene Vuckovich,
Unified Government Manager, Anaconda-Deer Lodge County. The
Hearing Examiner indicated he had received a telephone call from
Don Bailey, Rosebud County Commissioner asking that their
position on the rules be indicated at the hearing.

The Hearing Examiner allowed the period for written
comments to be extended from March 24, 1989 to the dates set on
the Agreed Procedure and Statement of Positions prepared by the
parties to the Settlement Agreement and Release. The Montana
Power Company was to file its brief by March 27, 1989;
Department of Revenue's reply brief was due on April 3, 1989 and
Montana Power Company's reply brief was due on April 7, 1989.

Besides the briefs filed by the parties, written comments
were received from Lewis and Clark County; Yellowstone County;
Anaconda-Deer Lodge County; Toole County; Lake County; Rosebud
County; and U.S. West Communications.
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The Hearing Examiner considered all oral and written
testimony, written comments and briefs filed by the parties to
the Settlement Agreement and Release. After a thorough review
he ruled that the Department shall amend ARM 42.22.101,
42.22,105 and 42.22,122 to reflect the lanqguage of the rules as
adopted prior to December 17, 1984, deleting the trending
methodology contained in the present rules.

The Hearing Examiner also instructed the Department to
adopt Rule I (42.22.108) Market Value of Pollution Control
Equipment as proposed.

ARM 42.22.101, 42,22.105 and 42.22.122, as published prior
to December 17, 1984 were properly noticed with opportunity for
public comment at that time.

3. The Department is legally bound through the Settlement
Agreement and Release to abide by the Hearing Examiner's
findings and order.

4. Therefore, the Department adopts rule 1 (42.22.108) as
proposed. No change to ARM 42.22.101 is necessary so the
Department will not amend that rule. The Department makes the
following amendments to ARM 42.22.105 and 42.22.122:

42.22.105 REPORTING REQUIREMENTS (1) and (2) remain
unchanged.

(3) In addition to the report each centrally assessed
company must revise and update statements of situs and mileage
printouts provided by the department and return them along with
the report. The information on the printouts shall be reported
by county and taxing units in which they are situated. The
situs printouts shall contain ethe-feldowing--additional
information-for-operating-situs-propereys

tay a general description ef-the-preperty; and

tb¥ installed cost and-date--of-instaiiation--if-required
under——ARM-—42: 293203} - -~ I-f- - additione - have - beermr —made——to
operating-property-then-there-shouid-be-a-breakdown-of-instaiied
eosts-and -dateo—under-the-property-1isting for operating situs
property.

42.22,122 APPORTIONMENT PROCEDURE (1) and (2) remain
unchanged.

(3) The Montana situs property value is apportioned to the
taxing units in which the property is situated. To accomplish
thisy--the-department--may - utidire--one--of -the-two——folrtowing
methods:

tay the total installed cost of situs property in each
taxing unit is multiplied by the percentage computed by dividing
the MSPV developed in subsection {1l){c) by the total installed
cost of Montana situs property. t-er

thy-~totat-instalied-cost-of-situs properey-in-each-taxing
unit--mult-ptied - by- -2 —trending-index-<4o-arrive--at-a-current
dotitar--salue-for--aiti--propertyr---The-—trending~-index-may-—be
determined-by-the-foitowing-tndices:
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tiy----Impitecit-Price-Befiator

t++y---Handy-Whitman;-or

titiy--other—indices -that--areempt -+ o-measure —price-change
for-tike-propertiess——Fhe-current-doilar-price-of-situs-property
its-then-muitiplied-by-the-MSP¥-deveioped-in-subsection-tiyteyr

t4)—-Recegmrizing-the--diffientty—-Hr-generating-instatied
cost-data;-and-detes of- -imatatlation, —the deparement ~witl; —upon

written-requests--consider-granting-an- extension-until-becember
337-19865-feor- 1ﬂmmﬁ1ﬂfrfequested—-&s—-of--5ecﬂnber—3b ~3+9857-te
any-centratiy-assessed-company-in-order~to-enabie-the-company-to
provide-—the -necessary--coat-information.——-If--an--extension-is
granted;—--the-—company--ios-required - +o -aaaist - the-department--in
developing-eamr-acceptable--method--of - apporeioning -the--1906

valuations :
@v

ETH NORDTVEDT, Director
Department of Revenue

Certified to Secretary of State June 5, 1989.
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VOLUME NO. 43 OPINION NO, 12

FIREARMS - Special railroad peace officer's authority to
carry concealed weapons;

PEACE OFFICERS - Special railroad peace officer's
authority to carry concealed weapons;
TRANSPORTATION, PUBLIC -~  Special railroad peace

officer's authority wo carry concealed weapons;

CODE OF FEDERAL REGULATIONS - 49 C.F.R § 1201;

MONTANA CODE ANNOTATED - Secticns 1-1-207, 44-4-901 to
44-4-903, 45-8-315 to 45-8-319, 46-1-201(8).

HELD: Special peace officers of a class I railroad
are exempt from the prohibition against
concealed weapons set out in section 45-8-31le,
MCA, but they may carry a concealed weapon
only when on duty and when necessary for the
protection of the property of the class 1
railroad employing the officer. The special
peace officer must follow the permit procedure
of section 45-8-319, MCA, in order to carry a
concealed weapon at any other time.

May 19, 1989

David G. Rice

Hill County Attorney
Hill County Courthouse
Havre MT 59501

Dear Mr. Rice:
You have asked my opinion on the following:

Whether special peace officers of a class I
railroad are exempt from the prohibition
against carrying concealed weapons as set
forth in section 45-8-316, MCA.

Generally, carrying a concealed weapon is a misdemeanor
offense against public order on first conviction and a
felony if convicted a second time. § 45-8-316, MCAa. A
concealed weapon is any weapon mentioned in sections
45-8-316 to 319, MCA, which is wholly or partially
covered by the clothing of the person carrying it.
§ 45-8-315, MCA. Exceptions to the offense defined in
section 45-8-316, MCA, are found in section 45-8-317,
MCA:
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Section 45-8-316 does not apply to:
(1) any peace officer ot the state of Montana;

(2) any officer of the United States
government authorized to carry a concealed
weapon;

(3) a person in actual service as a national
guardsman;

(4) a person summoned to the aid of any of the
persons named in subsections (1) through (3);

(5) a civil officer or his deputy engaged in
the discharge of official business;

(6) a person authorized by a Jjudge of a
district court of this state to carry a
weapon; or

(7) the carrying of arms on one's own premises
or at one's home or place of business,.

Pursuant to sections 44-4-901 and 44-4-902, MCA, the
Attorney General 1is given discretionary authority to
appoint qualified persons as special peace officers at
the request of class I railroad corporations (as defined
in 49 C.F.R § 1201), The authority of these officers is
limited by section 44-4-903, MCA:

A person appointed and sworn as a special
peace officer shall when on duty have the
power and authority of a peace officer but may
exercise such power and authority only in the
protection of the property of the class 1
railroad corporation employing him.

As used in the Montana Code Annotated, a peace officer
is "any person who by virtue of his office or public
employment is vested by law with a duty to maintain
public order or to make arrests for offenses while
acting within the scope of his authority."” 6§ 1-1-207,
46-1-201(8), MCA,.

Following the plain meaning of the statutes cited above,
I conclude that special peace officers of <class I
railroads are excepted from the penalties described in
section 45-8-316, MCA, but only to the extent permitted
by section 44-4-903, MCA. In other words, special peace
officers for class I railroads are permitted to carry
concealed weapons, "but may exercise such power and
authority only [when on duty and] in the protection of
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the property of the «c¢lass I railroad corporation
employing him." § 44-4-%03, MCA. If a special peace
officer is interested in carrying a concealed weapon
beyond the scope authorized in section 44-4-903, MCA, he
nust obtain a Montana district court judge's
authorization described by sections 45-8-317(6) and
45-8-319, MCA.

THEREFORE, IT IS MY OPINION:

Special peace officers of a class I railroad are
exempt from the prohibition against concealed
weapons set out in section 45-8-316, MCA, but they
may carry a concealed weapon only when on duty and
when necessary for the protection of the property
of the class I railroad employing the officer. The
special peace officer must follow the permit
procedure of section 45-8-319, MCA, in order to
carry a concealed weapon at any other time.

Sincerely,

Mone. Do

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 13

ANNEXATION - Authority of municipality to require
consent to annexation as condition of providing sewer
service when property is within county water and sewer
district;

CITIES AND TOWNS = Authority of municipality to provide
sewer service within county water and sewer district;
COUNTIES - Responsibility for expenses associated with
giving notice of county water and sewer district tax
levies;

MUNICIPAL GOVERNMENT - Authority of municipality to
provide sewer services within county water and sewer
district;

PROPERTY, PUBLIC - County water and sewer district's
right of eminent domain with respect to municipal
property used by municipality to provide sewer service;
TAXATION AND REVENUE - Applicability of Initiative No.
105 and 1987 Montana Laws, chapter 654 to a county water
and sewer district created after tax year 1986;

TAXATION AND REVENUE - Responsibility of persons within
county water and sewer district but receiving municipal
sewer service to pay district tax levies;

URBAN RENEWAL - Entitlement of municipality to amounts
attributable to county water and sewer district tax
levies when tax increment provision applicable;

WATER AND SEWER DISTRICTS =~ Applicability of Initiative
No. 105 and 1987 Montana Laws, chapter 654 when created
after tax year 1986;

WATER AND SEWER DISTRICTS - Authority of municipality to
provide sewer service within county water and sewer
districts;

WATER AND SEWER DISTRICTS - Entitlement of municipality
to amounts attributable to county water and sewer
district tax levies when tax increment provision
applicable;

WATER AND SEWER DISTRICTS - Responsibility for expenses
associated with giving notice of property tax levy on
its behalf;

WATER AND SEWER DISTRICTS =~ Responsibility of persons
within county water and sewer district but receiving
municipal sewer service to pay district tax levies;
WATER AND SEWER DISTRICTS - Right of eminent domain with
respect to municipal property used by municipality to
provide sewer service;

MONTANA CODE ANNOTATED - Sections 7-13-2202, 7-13-2204
to 7-13-2206, 7-13-2208, 7-13-2210, 7-13-2211,
7-13-2213, 7-13-2214, 7-13-2218, 7-13-2231, 7-13-2301,
7-13-2302, 7-13-2304 to 7-13-2307, 7-13-2351, 7-13-4301,
7-13-4304, 7-13-4311, 7-13-4312, 7-13-4314, 7-13-4321,
7-13-4322, 7-13-4341, 7-15-4282 to 7-15-4292, 7-15-4286,
7-15-4288, 15-10-401 to 15-10-412, 70-30-103;
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MONTANA LAWS OF 1987 -~ Chapter 654;
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No.
109 (1988).

HELD: 1. A municipality retains all authority granted
to it under sections 7-13-4301 to 4345, MCA,
with respect to providing water and sewer
services after a county water and sewer
district has been incorporated which includes
the municipality.

2. A county water and sewer district may not
exercise the right of eminent domain with
respect to municipal property located within
the district and utilized by the municipality
to provide sewer services.

3. Persons receiving municipal sewer services but
residing within a county water and sewer
district are required to pay that portion of
property taxes imposed pursuant to section
7-13-2302, MCA, with respect to the district's
expenditures unrelated +to principal and
interest payments for bonded indebtedness.
Whether those persons are sufficiently
benefited by expenses associated with bonded
indebtedness so as to be responsible for
property tax amounts attributable to such
indebtedness is a question of fact
inappropriate for resolution through an
Attorney General's Opinion.

4, The board of county commissioners must assume
the expense attendant to providing notice of
intent to levy property taxes on behalf of a
county water and sewer district.

5. If a tax increment provision exists in a
municipality's urban renewal plan, the
municipality will receive revenue for use in
the urban renewal area attributable to
application of a county water and sewer
district's property tax levy upon the
incremental taxable wvalue.

6. The property tax limitations in Initiative
No. 105 and 1987 Montana Laws, chapter 654 do
not apply to taxing jurisdictions formed after
tax year 1986.
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May 22, 1989

Jim Nugent

Missoula City Attorney
201 West Spruce

Missoula MT 59802-4297

Dear Mr. Nugent:

You have requested my opinion concerning various
questions which I have rephrased as follows:

1. If a county water and sewer district is
created which includes a municipality
already providing sewer service, may the
municipality «continue to operate its
sewer system?

2. May a county water and sewer district
exercise the right of eminent domain with
respect to a municipal sewer system
located within such district?

3. Are persons receiving municipal sewer
service required to pay property taxes
levied on behalf of a county water and
sewer district within which they reside?

4, Is a county water and sewer district or
the county responsible for the cost
associated with mailing notices

concerning a public hearing on a proposed
tax levy on behalf of the district?

5. Is a municipality entitled to any taxes
paid with respect to properties within an
urban renewal area attributable to tax
levies on behalf of a county water and
sewer district?

6. Are property tax levies on behalf of a
county and water sewer district not
attributable to the expense of bonded
indebtedness subject to the tax
limitations in Initiative WNo. 105 and
1987 Montana Laws, chapter 6547

Your gquestions are resolved by specific statutory
provisions or prior Attorney General Opinions except as
to one element of the third inquiry -which |is
inappropriate for resolution through the opinion
process.
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The questions arise from the proposed creation of a
county water and sewer district ("county district")
within Missoula County. The district would have
included the city of Missoula and a large area outside
the city. The city has its own sewer system, and some
property within the proposed district but outside the
city is also connected to that systemn. The affected
residents voted against creation of the county district
in November 1988, but the city nonetheless remains
interested in the guestions which you pose because a
similar proposal may be voted upon later this vyear.
Before 1 address your individual gquestions, a brief
summary of the statutes governing county districts and
provision of municipal water and sewer service is
helpful.

The procedure for forming a county district is initiated
by filing with the involved board of county
commissioners a petition signed by at least 10 percent
of the residents within the proposed district.
§ 7-13-2204, MCA. The county board must then publish
notice of the petition and hold a hearing concerning it.
§§ 7-13-2205, 7-13-2206, MCA. If the board concludes
the petition complies with statutory requirements, it
must finally . determine the proposed district's
boundaries and give notice of an election on the issue
of whether the district should be incorporated.
§§ 7-13-2208, 7-13-2210, 7-13-2211, MCA, Approval
requires a majority vote from at least 40 percent of all
registered voters within the district. §§ 7-13-2213,
7-13-2214, MCA. Once incorporated, a county district
has broad powers with respect to undertaking water and

sewer projects. § 7-13-2218, MCA. These powers are
exercised through a board of directors. § 7-13-2231,
MCA. The board is required, inter alia, to establish

charges for services which the county district provides
and may cause taxes to be levied for any district
expenses in excess of the amounts collected from the
service charges. §§ 7-13-2301, 7-13-2302, MCA. The
board o©f county c¢ommissioners is responsible for
actually levying the county district's property taxes
(§ 7-13-2302(2), MCA) and must give notice of its intent
to do s0 through several means, including forwarding
such notice "addressed to the owners and the purchasers
under contracts for deed of taxable real property within
the district" (§ 7-13-2304(2) (¢}, MCA) . Most
importantly for present purposes, section 7-13-2202,
MCA, states that "[n]othing in this part and part 23
shall be so construed as repealing or in any wise
modifying the provisions of any other act relating to
water or sewers or the supply of water to or the
acquisition thereof by counties or municipalities within
this state."”
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A municipality is granted authority to establish sewer
and water systems in section 7-13-4301, MCA, upon a

majority vote of its registered electors, The
municipality may provide service not only within its own
boundaries but also outside those boundaries.

§§ 7-13-4311, 7-13-4312, MCA. Section 7-13-4314, MCA,
further permits a municipality to condition service to a
person located outside its boundaries upon consent to

annexation, Municipal sewer and water systems are
financed through service charges (§ 7-13-4304, MCA) and
revenue and revenue refunding bonds (§§ 7-13-4321,

7-13-4322, 7-13-4341, MCA}. Unlike county districts
which can be dissolved (§ 7-13-2351, MCA}, no express
provision is made for the sale or other termination of a
munjicipal system.

Section 7-13-~2202, MCA, directly answers your first
question. That provision disclaims any intent to
supersede through formation of a county district a
municipality's authority with respect to maintenance or
even creation of a sewer and water system. Moreover,
nothing in the statutes governing a county district's or
a municipal system's operation suggests that a
municipality's powers as to its sewer and water system
are somehow diminished by inclusion within a county
district. An included municipality therefore has the
same legal rights and obligations after a county
district has been established as bhefore.

Although county districts may exercise cominent domain
powers under appropriate circumstances (Lincoln/Lewis
and Clark County Sewer District at Lincoln v. Bossing,
42 St. Rptr. 318, 696 P.2d 989 (1985)), section
70-30-103(1) (b), MCA, excludes {Lrom those forms of
"private property" subject to condemnation municipal
lands already ‘“appropriated to some public wuse(.]"
Obviously, land which is utilized for municipal sewer
and water system purposes is so appropriated. The
express exclusion of such lands from eminent domain
proceedings thus controls over the more general
provision in section 70-30-103(1) (), MCaA, which

authorizes the taking of property previously
appropriated to public use when the proposed use is
"more necessaryl[.]" Permitting a county district to

exercise eminent domain rights over property containing
a municipal water or sewer system would also conflict
with section 7-13-2202, MCA. The second dquestion must
be answered negatively.

You next ask whether persons receiving municipal sewer
service are required to pay property taxes levied on
behalf of a county district. Section 7-13-2302(3), MCA,
states that "{[s]Juch taxes for the payment of any
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[principal or interest on] bonded debt shall be levied
on the property benefited thereby, as stated by the
board of directors in the resolution declaring the
necessity therefor, and all taxes for other purposes
shall be levied on all property in the territory
comprising the district,"” Whether persons already
receiving municipal services would be sufficiently
"benefited" by county district activities financed
through bonded indebtedness is a question of fact
(Parker v. County of Yellowstone, 140 Mont. 538, 374
P.2d 328 (1962)) inappropriate for resolution through an
Attorney General's Opinion. However, they would be
subject to taxes imposed pursuant to section 7-13-2302,
MCA, for expenses unrelated to bonded indebtedness.

Section 7-13-2304(1), MCA, requires the board of county
commissioners to give notice of its intent to levy a
property tax on behalf of a county district. Since the
statutory responsibility is the county's and no
provision is made for the county district to bear the
expense associated with such notice, the county itself
is responsible for that expense. This result is hardly
anomalous because a principal purpose of the notice is
to advise county district residents of a hearing before
the county commissioners, at which protests to the
proposed levy may be heard and resolved by them.
§§ 7-13-2305, 7-13-2306(4), 7-13-2307, MCA.
Consequently, while the financial benefit of the
proposed levy flows to the county district, the notice
and associated hearing relate to county commissioner
responsibilities.

Your fifth question is presumably directed to the tax
increment provisions relating to urban renewal areas in
sections 7-15-4282 to 4292, MCA. If a tax increment
provision has been included in a municipality's wurban
renewal plan, revenue from application of a county
district's mill levy to "incremental taxable value," as
defined in section 7-15-4283(3), MCA, must be segregated
for use in connection with urban renewal projects and
paid into a fund for use by the municipality.
§ 7-15-4282, 7-15-4286(2) (a), 7-15-4288, MCA. Absent a
tax increment provision, none of the income attributable
to a county district's ad valorem taxation of property
within an urban renewal area will accrue to the
municipality for expenditures in such area.

With respect to the final question, the proposed county
district would not be subject to the property tax
limitations in Initiative No., 105 and 1987 Montana Laws,
chapter 654 (codified in 6§ 15-10-401 to 412, MCA)

because it would be created after tax year 1986. 42 Op.
Att'y Gen. No. 109 (1988).
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IT IS MY OPINION:

A mupicipality retains all authority granted
to it under sections 7-13-4301 to 4345, MCA,
with respect to providing water and sewer
services after a county water and sewer
district has been incorporated which includes
the municipality.

A county water and sewer district may not
exercise the right of eminent domain with
respect to municipal property located within
the district and utilized by the municipality
to provide sewer services.

Persons receiving municipal sewer services but
residing within a county water and sewer
district are required to pay that portion of
property taxes imposed pursuant to section
7-13-2302, MCA, with respect to the district's
expenditures unrelated to principal and
interest payments for bonded indebtedness,
Whether those persons are sufficiently
benefited by expenses associated with bonded
indebtedness so as to be responsible for
property tax amounts attributable +to such
indebtedness is a question of fact
inappropriate for resolution through an
Attorney General's Opinion.

The board of county commissioners must assume
the expense attendant to providing notice of
intent to levy property taxes on behalf of a
county water and sewer district.

If a tax increment provision exists in a
municipality's urban renewal plan, the
municipality will receive revenue for use in
the urban renewal area attributable to
application of a county water and sewer
district's property tax levy upon the
incremental taxable value.
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6. The property tax limitations in Initiative
No, 105 and 1987 Montana Laws, chapter 654 do
not apply to taxing jurisdictions formed after
tax year 1986.

Sincerely,

“Mave Vol

MARC RACICOT
Attorney General
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VOLUME NO. 43 - OPINION NO. 14

COUNTIES - Holiday pay entitlement of employees working
10-hour days;

COUNTY OFFICERS AND EMPLOYEES - Holiday pay entitlement
of employees working 10-hour days;

EMPLOYEES, PUBLIC - Holiday pay entitlement of employees
working 10-hour days;

HOLIDAYS - Pay entitlement of county employees working
10~-hour days;

HOURS OF WORK - Holiday pay entitlement of county
employees working l0-hour days;

SALARIES ~ Holiday pay entitlement of county employees
working 10-hour days;

ADMINISTRATIVE RULES OF MONTANA - Sections 2.21.121 to
2,21.646, 2.21.134, 2.21.223, 2.21.619, 2.21.641;
MONTANA CODE ANNOTATED - Sections 2-18-603 to 2-18-620,
2-18-603, 2-18-604, 2-18-612, 2-18-618, 39-4-101 to
39-4-112, 39-4-107, 39-71-736;

MONTANA CONSTITUTION - Article XII, section 2(2);
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen.
No. 69 (1988), 37 Op. Att'y Gen. No. 16 (1977).

HELD: County road and bridge department employees
regularly working four 10-hour days per week
are entitled to eight hours' pay under section
2-18-603, MCA, for all nonworked holidays.

May 23, 1989

C. Ed Laws

Stillwater County Attorney
Stillwater County Courthouse
Columbus MT 59019

Dear Mr. Laws:

You have requested my opinion concerning the following
question:

Are full-time county road and bridge
department employees with a normal weekly work
schedule consisting of four 10-hour days
entitled to eight or ten hours of pay for
those holidays on which they do not work?

I conclude that such employees are entitled only to
eight hours of pay for nonworked holidays since, by
constitutional and statutory provision, a regular day of
work for full-time local government employees is
generally defined as eight hours.
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Article XII, section 2(2) of the Montana Constitution
states that "[a] maximum periocd of 8 hours is a regular
day's work in all industries and employment except
agriculture and stock raising”™ but authorizes "[t]he
legislature [to] change this maximum period to promote
the general welfare.," The Legislature, in turn, has
adopted workday length statutes dealing with various
types of employment in sections 39-4-101 to 112, MCA.
Of particular relevance 1is section 39-4-107(1), MCaA,
which provides in part that "[a] period of 8 hours
constitutes a day's work in all works and undertakings
carried on or aided by any municipal or county
government, the state government, or a first-class
school district([.]" Section 39-4-107(3), MCA, however,
permits 40-hour workweeks to be scheduled through four
10-hour workdays for county road and bridge department
employees:

In counties where regular rocad and bridge
departments are maintained, the county
commissioners may, with the approval of the
employees or their duly constituted
representative, establish a 40-hour workweek
consisting of 4 consecutive 10-hour days. No
employee may be required to work in excess of
8 hours in any one workday if he prefers not
to.

This authorization to establish four-day workweeks
consisting of 10-hour days has been used in Stillwater
County for its road and bridge department employees.
Virtually all other Stillwater County employees work
five B-hour shifts per week.

The sole statutory provision addressing holiday
compensation for state and local government employees is
section 2-18-603, MCA. Subsection (1) of that provision
reads:

Any full-time employee who is scheduled for a
day off on a day which is observed as a legal
holiday, except Sundays, shall be entitled to
receive a day off with pay either on the day
preceding the holiday or on another day
following the holiday in the same pay period
or as scheduled by the employee and his
supervisor, whichever allows a day off in
addition to the employee's regqularly scheduled
days off, provided the employee is in a pay
status on his last regularly scheduled working
day immediately before the holiday or on his
first regularly scheduled working day
immediately after the holiday. Part-time
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employees receive pay for the holiday on a
prorated basis according teo rules adopted by

the department of administration or
appropriate administrative officer under
2-18-604.

Sec generally 37 Op. Att'y Gen. No. 16 at 62 (1977)
Tdiscussing effect of holiday pay requirement on
computation of overtime compensation). Sectiocn
2-18-604, MCA, places responsibility for administering
“"employee annual, sick, or military leave provisions and
the jury duty provisions" in sections 2-18-603 to 620,
MCA, upon the Department of Administration or local
government administrative officers and directs them to
"promulgate rules necessary to achieve the uniform
administration of these provisions and to prevent the
abuse thereof."” Although the Department of
Administration has issued such regulations for state
employees (§§ 2.21.121 to 2.21.646, ARM), Stillwater
County has not.

Section 2-18-603, MCA, does not specify the number of
paid hours to which a full-time employee is entitled for
holiday purposes. Indeed, other provisions dealing with
annual and sick leave are similarly silent, indicating
accrual amcounts only in terms of "working days" credits.
§§ 2-18-612(1), 2-18-618(1), MCA. These various leave
provisions must nonetheless be read in light of the
regqular workday length of eight hours contaipned in
Article XII, section 2(2) and section 37-4-107(1), MCA,
and the accompanying presumption that the Legislature
intended eight hours to constitute the basis upon which
leave Dbenefits would be c¢alculated for full-time
employees unless another amount was expressly stated.
See 42 Op. Att'y Gen. No. 69 (1988) (construing the
phrase "6 days' loss of wages" in section
39-71-736(1) (a), MCA, to mean 48 hours of wage loss
irrespective of the affected employee's normal shift
length) .

I further note that, while section 39-4-107(3), McCa,
allows counties and their road and bridge department
employees or collective-bargaining representatives to
agree upon a 40-hour workweek consisting of four
consecutive 1l0-hour workdays, nothing in either section
2-18-603, MCA, or related annual and sick leave
provisions suggests that, as to full-time employees, the
particular method of workday scheduling should alter
their leave entitlements or create arbitrary entitlement
distinctions between individuals employed for the same
number of regular hours per week.
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This construction of section 2-18-603, MCA, is reflected
in the Department of Administration's regulations
governing state employee holiday pay entitlement. The
regulations define "[h]oliday benefits" as "pay at the
regular rate up to eight hours or equivalent paid time
off up to eight hours paid to an eligible employee when
the state observes a legal state holiday"
(§ 2.21.619(4), ARM) and extends the 8-hour limitation
to employees working four 10-hour days per week
(6§ 2.21.641(1), ARM). These regulations also provide
that, "[i]f the employee [working 10-hour days] would
receive less pay than usual, at the agency's discretion,
the employee could work additional hours in the same pay
period to make up the difference or could take annual

leave or accrued compensatory time." § 2.21.641(1) (b),
ARM, The same scheduling flexibility, of course, is
available to local governments. The Department's

interpretation of state employee holiday pay entitlement
warrants substantial deference absent conflicting
statutory provisions (Weis v. Division of Workers'
Compensation, 45 St. Rptr. 1004, 1007, 755 P.2d 1385,
1387 (1988)), and I discern no basis upon which to
conclude the Legislature intended local government
employees +to have any greater entitlement, It is
noteworthy that not only the Department (§§ 2.21.134,
2.21.223(1), ARM) but also Stillwater County in
administering the statutory vacation and sick leave
provisions predicate "working days" credits on 8-hour
periods-=-a settled, practical interpretation of
analogous statutes supporting my determination with
respect to the appropriate amount of holiday pay
entitlement under section 2-18-603, MCA.

Finally, the road and bridge employees involved here are
not represented for collective-bargaining purposes.
Nothing in this opinion, therefore, should be construed
as addressing the issue of whether a county employer is
authorized to enter into a collective bargaining
agreement which provides for a holiday pay amount in
excess of eight hours.

THEREFORE, IT IS MY OPINION:

County rcad and ©bridge department employees
regularly working four 10-hour days per week are
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entitled to eight hours' pay under section
2-18-603, MCA, for all nonworked holidays.

Sincerely,

Mo Rawed

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO, 15

COUNTY ATTORNEYS - Obligation to act as c¢ounsel for
hospital districts;

HEALTH - Obligation of county attorney to act as counsel
for hospital districts;

MONTANA CODE ANNOTATED - Sections 7-4-2711, 7-4-2717,
7-13-218, 7-34-2101 to 7-34-2164, 7-34-2115, 7-34-2122,
20-1-204, 50-2-115;

OPINIONS OF THE ATTORNEY GENERAL -~ 41 Op. Att'y Gen.
No. 22 (1985), 40 Op. Att'y Gen. No, 27 (1983).

HELD: A county attorney has no obligation to act as
counsel for hospital districts formed pursuant
to section 7-34-2101, MCA,

May 23, 1989

John T. Flynn

Broadwater County Attorney
Broadwater County Courthouse
Townsend MT 59644

Dear Mr. Flynn:

You have requested my opinion concerning the following
question:

Must a county attorney act as counsel for
hospital districts formed pursuant to section
7-34-2101, MCA?

The creation and operation of hospital districts are
provided for in sections 7-34-2101 to 2164, MCA,
Section 7-34-2115, MCA, provides that a hospital
district shall be “"governed and managed" by a board of
trustees. Section 7-34-2122(1), MCA, provides for the
employment and compensation of legal counsel by a
hospital district acting by and through its board of
trustees,

The obligation of a county attorney to provide legal
representation 1is generally set forth in section
7-4-2711, MCA:

(1) The county attorney is the legal adviser
of the board of county commissioners, He must
attend their meetings when required and must
attend and oppose all claims and accounts
against the county which are unjust or
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illegal. He must defend all suits brought
against his county.

(2) The county attorney must:

(a) give, when required and without fee, his
opinion in writing to the county, district,
and township officers on matters relating to
the duties of their respective offices;

(b) act as counsel, without fee, for fire
districts in unincorporated territories,
towns, or villages within his county; and

(c) when requested by a conservation district
pursuant to 76-15-319, act as counsel, without
fee.

Section 7-4-2717, MCA, provides county attorneys with
the additional obligation of "performling] such other
duties as are prescribed by law." The Legislature has
specifically enumerated the other types of districts and
political subdivisions for which county attorneys are
obligated to act as counsel in addition to those set
forth in section 7-4-2711, MCA, E.g., § 7-13-218, MCA
(refuse disposal districts); § 20-1-204, MCA {school
districts and community college districts); and
§ 50-2-115, MCA (county and city-county boards of
health). There is no specific statutory provision
requiring county attorneys to represent Thospital
districts, and its absence indicates that they are not
obligated to act as counsel for such districts. See
also 41 Op, Att'y Gen. No, 22 at 75 (1985), 40 Op. AtE'y
Gen. No. 27 at 104 (1983).

THEREFORE, IT IS MY OPINION:
A county attorney has no obligation to act as
counsel for hospital districts formed pursuant to
section 7-34-2101, MCA.

Sincerely,

mh Qmuq

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 16

CITIES AND TOWNS - Authority of city to reduce office
hours for city offices;

OFFICES - Authority of city to reduce office hours for
city offices;

MONTANA CODE ANNOTATED - Sections 1-1-101, 1-1-102,
1-2-107, 7-1-105, 7-1-114(1)(f), 7-1-4121, 7-4-102;
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen.
No. 120 (1988}, 34 Op. Att'y Gen. No, 27 (1971).

HELD: The phrase "unless otherwise provided by law,"
ags used in section 7-4-102, MCA, does not
authorize a city to enact a municipal
ordinance reducing the number of hours during
which city offices must be open.

May 24, 1989

William A. Schreiber
Belgrade City Attorney
P.O. Box 268

Belgrade MT 59714

Dear Mr, Schreiber:
You have requested my opinion ¢n the following gquestion:

Does the phrase "unless otherwise provided by
law," as used in section 7-4-102, MCA,
authorize a «city to enact a municipal
ordinance reducing the number of hours during
which city offices must be open?

Section 7-4-102, MCA, states:

Office hours. Unless otherwise provided by
law, every officer must keep his office open
for the transaction of business continuocusly
from 8 a.m. until 5 p.m, each day except
Saturdays and legal holidays. Every officer
shall keep his office open at such other times
as the accommodation of the publie or the
proper transaction of business requires,
except county and c¢ity treasurers, who in
their discretion may, in the interest of the
safekeeping of funds, securities, and records
under their control, close their offices
during the period from noon to 1 p.m. every
day.
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Your letter of inquiry informs me that the city is
considering various alternatives in an effort to save
money and come to grips with a shortfall in the city's
budget. One alternative would be to reduce the city
office hours by opening later or closing earlier than
section 7-4-102, MCA, provides. The city manager has
asked whether municipal ordinances are included within
the meaning of the word "law"” in section 7-4-102, MCA,
so that a city could enact an ordinance reducing the
statutorily prescribed office hours for city officers.

The Montana Supreme Court has not directly addressed
your question. Cf. Silver Bow County v. Davies, 40
Mont. 418, 107 P.” 81 (1910); Broadwater v. Kendig, 80
Mont. 515, 261 P, 264 (1927); State ex., rel, Burns v.
Lacklen, 129 Mont. 243, 284 P.Z& 998 (1955). “Nor has
this office previously issued an opinion addressing the
question. Cf. 34 Op. Att'y Gen. No. 27 at 166 (1971).
I am aware that the term "law" is sometimes used "in a
generic sense, as meaning the rules of action or conduct
duly prescribed by controlling authority, and having
binding legal force; including valid municipal
ordinances as well as statutes."” United States Fidelit

& Guaranty Company v. Guenther, 281 U.§. 34,7377 (1930);
State ex rel. Marquette v. Police Court of City of Deer
Lodge, 86 Mont. 297, 283 P. 430 (I929). See 62 C.J.S.
Municipal Corporations § 411 at 785 (1949). However, I
conclude on the basis of settled statutory construction
principles that the word "law"™ as used in section
7-4-102, MCA, does not include municipal ordinances.

The phrase "unless otherwise prescribed by law"” has been
part of the statute establishing govermnment office hours
since its original enactment in 1895, Although the
office hours required by the statute have changed over
the vyears as the result of several amendments, this
introductory exception to the statute's application has
been retained by the Legislature throughout the
statute's history. In answering your question,
therefore, I am guided by the Legislature's
understanding of the  word "law" as expressed in
Montana's Political Code of 1895 and subsequent
enactments,

Section 1-1-101, MCA, which was enacted in the Political
Code of 1895 and has since remained unchanged, defines
"law” as "a solemn expression of the will of the supreme
power of the state." Section 1-1-102, MCA, which was
also retained from the 1895 code, provides that the will
of the supreme power "is expressed by: (1) the
constitution; [and] (2) statutes." Ordinances are not
included in this statutory definition of "law."
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The term “law" also is defined in section 7-1-4121, MCA,
enacted in 1979, which contains definitions for terms
used in certain provisions relating generally +to
municipalities. Subsection (8) defines "law" as "a
statute enacted by the legislature of Montana and
approved and signed by the governor or a statute adopted
by the people of Montana through statutory initiative
procedures. " Subsection (12) separately defines
"ordinance" as "an act adopted@ and approved by a
municipality, having effect only within the jurisdiction

of the 1local government,” Again the Legislature's
definition of "law" does not include municipal
ordinances.

As a matter of general statutory construction, the
statutory definitions of "law" in section 1-1-101,
1-1-102, and 7-1-4121(8), MCA, are applicable wherever
the word "law" occurs in the code, except where a
contrary intention plainly appears. § 1-2-107, MCA.
See, e.g., Mountain View Education Association v.
Mountain View School, 44 St. Rptr., 1089, 738 P.2d 1288
{1987); State ex rel. Department of Health v. Lasorte,
182 Mont. 267, 596 P.2d 477 {1979). Clearly no such
contrary intention appears in section 7-4-102, MCA.

The result reached by application of these statutory
construction principles is consistent with the scope of
the city's legislative authority under state law. The
City of Belgrade has self-government powers, pursuant to
Article XTI, section 6 of the Montana Constitution and
the city's charter. See 42 Op. Att'y Gen. No. 120
(1988) . State statutes are applicable to local
governments with self-government powers until superseded
by an ordinance or resolution; however, the authority to
enact such ordinances or resolutions is subject to the
limitations of Title 7, chapter 1, part 1, MCA.
§ 7-1-105, MCA. Section 7-1-114(1) (f), MCA, provides
that a local government with self-government powers is
subject to "[alny law directing or requiring a local
government or any officer or employee of a local
government to carry out any function or provide any
service." Under subsection (2) of the statute, this
provision is a prohibition on the self-government unit
acting other than as provided by the state law,

section 7-4-102, MCA, is a law which directs city
officers to carry out a function and provide a service
by keeping their offices open for the transaction of
business during certain hours. It is my opinion that
section 7-1-114 (1) (£}, MCA, applies to prohibit the city
from reducing its office hours beyond those required by
section 7-4-102, MCA,
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By enacting section 7-4-102, MCA, the Legislature has
deemed government office hours to be a matter of
statewide concern and has effectively preempted local
governments from the field. In view of the statutory
definitions of "law" and the limitations imposed by
statute upon the city's legislative powers, I conclude
that Belgrade does not have authority to reduce the city
office hours by ordinance. While I understand and
appreciate the city's need to cut expenses, I find that
the Legislature has imposed an affirmative duty upon
local officials to maintain the office hours set forth
in section 7-4-102, MCA; consequently, only the
Legislature can relieve the officers of this duty.

THEREFORE, IT 1S MY OPINION:

The phrase "unless otherwise provided by law," as
used in section 7-4-102, MCA, does not authorize a
city to enact a municipal ordinance reducing the
number of hours during which city offices must be
open.

Sincerely,

Mor, Ruucdl

MARC RACICOT
Attorney General

11-6/15/89 Montana Administrative Register



~785-

VOLUME NO. 43 OPINION NO. 17

POLICE =~ Ineligibility of out-of-state police service
for inclusion in local retirement fund;

POLICE DEPARTMENTS -~ 1Ineligibility of out-of-state
police service for inclusion in local retirement fund;
RETIREMENT SYSTEMS - 1Ineligibility of out-of-state
police service for inclusion in local retirement fund;
MONTANA CODE ANNOTATED - Title 19, chapter 10; sections
19-4-402, 19-10-406.

HELD: A police officer participating in a local
police retirement fund may not buy an
additional number of years toward retirement
based upon prior out-of-state police service,

June 1, 1989

Katherine R. Curtis

Columbia Falls City Attorney
P.O. Box 329

Columbia Falls MT 59912-0329

Dear Ms. Curtis:
You requested my opinion on the following question:

May a police officer buy into the local police
retirement fund in order to receive certain
benefits based wupon previous out-of-state
police service?

The c¢ity of Columbia Falls maintains a local police
retirement fund pursuant to Title 19, chapter 10, MCA,
In 1985 the city adopted a policy enabling police
officers to buy into the local police retirement fund
for retirement benefits based on previous out-of-state
police service. Recently a police officer submitted an
amount of money to the city for the purpose of buying an
additional number of vyears toward his retirement
benefits based upon his prior law enforcement service in
another state.

Title 19, chapter 10, MCA, does not provide statutory
authority for the purchase of creditable police service
performed out~of-state. Section 19-10-406, MCA, permits
a police officer to purchase credit based on previous
military duty. However, provisions for purchasing any
other creditable service are conspicuously absent. The
rules of statutory construction preclude me from
imputing authority to the city that the Legislature has
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failed to provide. Dunphy v. Anaconda Co., 151 Mont.
76, 438 P.2d 660, 662 (1968). Moreover, since the
Legislature has expressly authorized the purchase of
credit for military duty, its failure to provide for
purchase of credit for any other type of service
indicates a clear legislative intent to preclude such
other purchases. See Reed v. Reed, 130 Mont. 409, 304
P.2d 590, 592 (1957) (where a statute contains express
mention of certain authority, the mentioning of it
implies exclusion of any other). By contrast, the
Legislature has provided for purchase of out-of-state
creditable service for other retirement programs. For
example, the  Teachers' Retirement Act expressly
authorizes teachers to buy creditable service for out-
of-state teaching, § 19-4-402, MCA.

I conclude that the city does not have authority to
permit a police officer to buy into a retirement program
for previous out=-of-state service.

You have also inquired about the city's obligation with
respect to the police officer who has already paid the
city for his out-of-state service. The city's lack of
authority to make such an arrangement applies to this
officer also. The money submitted by him to pay for his
out-of-state service should be refunded.

THEREFORE, IT IS MY OPINION:
A police officer participating in a local police
retirement fund may not buy an additional number of
years toward retirement based upon prior out-of-
state police service,

Sincerely,

UMGM- Qﬁu.ugf

MARC RACICOT
Attorney General
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VOLUME NO, 43 OPINION NO. 18

COUNTIES - Inability of county planning board to serve
as county zoning commission;

COUNTY GOVERNMENT - Inability of county planning board
to serve as county zoning commission;

MONTANA CODE ANNOTATED - Sections 76-1-104, 76-1-106,
76-1-211{1), (2), 76-1-212(1), 76-1-501, 76-2-202,
76=-2-220;

OPINIONS OF THE ATTORNEY GENERAL - 39 Op, Att'y Gen. No.
75 (1982).

HELD: A county planning board may not be designated
to serve as the county zoning commission.
However, members of one board may serve as
members of the other so long as they meet the
statutory requirements for membership of each
board.

June 1, 1989

Harold F. Hanser

Yellowstone County Attorney
Yellowstone County Courthouse
Billings MT 59101

Dear Mr. Hanser:
You requested my opinion on the following guestion:

May the county planning board be designated
to serve as the county zoning commission?

Both the planning board and the zoning commission are
creatures of statute. A county planning board is
created at the discretion of the county commissioners,
upon a resolution and public hearing. § 76-1-104, MCA,
Its function is to serve in an advisory capacity to the
county with regard to subdivision plats, development of
roads, public buildings, utilities, and improvement
location permits. & 76-1-106, MCA. The planning board
consists of not less than five members, one of whom must
be a member of the governing board of an existing
conservation district or state cooperative district, if
officers of either reside in the county. § 76~1-211(1),
MCA. The citizen members must be resident freeholders
in the Jjurisdictional area of the planning board.
§ 76-1-212(1), MCA, The planning board's jurisdictional
area may include any or all of the area within the
county boundaries. § 76-1-501, MCA, In the event a
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¢city or town is included in the jurisdictional area, at
least one person appointed by the city or town council
must serve on the board. § 76-1-211(2), MCA.

A zoning commission is also established at the
discretion of the county commissioners. The members are
appointed by the county commissioners and serve for the
purpose of recommending amendments to zoning regulations
and classifications. § 76-2-220, MCA. The commission
is composed of at least five citizen members appointed
"at large" from the zoning district. § 76-2-220, MCA.
The zoning district may include any or all of the
jurisdictional area established for the county planning
board, except it may not include incorporated cities or
towns. § 76-2-202, MCA.

It is evident that the jurisdictional areas of zoning
commissions and planning boards are not necessarily the
same. Nor are the requirements for membership of each
board. The most obvious difference between the two is
the permitted inclusion of incorporated cities and towns
in a planning board Jjurisdiction and their exclusion
from a zoning district. Thus, a zoning commission would
be statutorily inadequate to serve as a planning board
whose jurisdictional area includes an incorporated city
or town.

As I previously mentioned, the creation of planning
boards and zoning commissions is within the discretion
of the county commissioners. Once created, however, the
statutory mandates as to each board must be followed.

39 Op. Att'y Gen. No. 75 at 285 (1982)., Therefore, the
county may not avoid the membership requirements of each
board. Since the membership requirements and

jurisdictional areas of the boards are not statutorily
identical, the county may not designate one board to
serve as the other. That is not to say, however, that a
given member of one board may not serve on the other.
There is no statute prohibiting an individual from
serving on both boards. In order to do so, he or she
must qualify for membership according to the statutory
requirements for each board.

THEREFORE, IT IS MY OPINION:

A county planning board may not be designated to
serve as the county zoning commission. However,
members of one board may serve as members of the
other so 1long as they meet the statutory
requirements for membership of each board,

Sincerely,

More p&m&

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 19

COUNTIES - Priority of delinguent tax liens over
security interests in personal property;

LIENS ~ Priority of delinquent tax liens over security
interests in personal property;

PROPERTY, PERSONAL - Priority of delinquent tax liens
over security interests in personal property:

REVENUE, DEPARTMENT OF - Priority of delinquent tax
liens over security interests in personal property;
TAXATION AND REVENUE - Priority of delinquent tax liens
over security interests in personal property;

MONTANA CODE ANNOTATED - Section 15-16-~402(1);

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen.
No. 95 (1988), 40 Op. Att'y Gen. No. 80 (1984), 38 Op.
Att'y Gen. No. 6 (1979).

HELD: When personal property is subject to a
delinquent tax lien, a county is not required
to tender payment to a person having a
security interest in the personal property
befuore seizing and selling such property.

June 1, 1989

J. Allen Bradshaw
Granite County Attorney
P.O. Box 490
Philipsburg MT 59858

Dear Mr. Bradshaw:

You have requested my opinion on a question 1 have
phrased as follows:

When personal property 1is subject to a
delinquent tax lien, is a county required to
tender payment to a person having a security
interest in the personal property before
seizing and selling the property?

It is my opinion that counties are not required to
tender payment to such secured parties before selling
personal property subject to delinguent tax liens
because tax liens on personal property are superior to
all other liens,

Montana law expressly confers priority of tax liens on
personal property. Section 15-16-402(1), MCA, provides:
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Every tax due upon personal property is a
prior lien upon any or all of such property,
which lien shall have precedence over any
other 1lien, c¢laim, or demand upon such
propertyl(.]

This statute, which has substantially the same pertinent
language now as it had in 1963, was discussed in United
States v. Christensen, 218 F. Supp. 722 (D. Mont. 1963).
That court concluded:

"It cannot be inferred that the lien for
personal taxes *** was intended to be
subordinate to all prior private liens because
the legislature failed to say that it should
be deemed paramount. On the contrary,
considering the character of the obligation
and the dignity usually accorded to such
liens, in public estimation, and above all,
considering the necessity which exists for
giving them priority in order that the public
revenues may be promptly and faithfully
collected, we conclude that the inference
should be that the lien was intended by the
legislature to be superior to all liens, prior
or subsequent, c¢laimed by individuals, and
that nothing should be allowed to overcome
this inference but a plain expression of a
different purpose found in the statute
itself,®

United States v. Christensen, 218 F. Supp. at 726-27,
citing State ex rel. Malott v. Board of Commissioners,
89 Mont. 37 at 77-78, 296 P. 1 at 12 (1930). See also
42 Op. Att'y Gen. No, 95 (1988), 40 Op. Att'y Gen,
No. BO at 320 (1984), 38 Op. Att'y Gen. No. 6 at 16
(1979) .

THEREFORE, IT IS MY OPINION:

When personal property is subject to a delinguent
tax lien, a county is not required to tender
payment to a person having a security interest in
the personal property before seizing and selling
such property.

Sincerely,

Mane Do

MARC RACICOT
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Commjittee welcomes comments‘from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) 1is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through March
31, 1989. This table includes those rules adopted during the
period April 1, 1989 through June 30, 1989 and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1989,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action |is
published in the 1989 Montana Administrative Register.

ADM ON art

I Exempt Compensatory Time - Workweek, p. 2609
2.21.8001 and other rules - Grievances, p. 2055, 2559

AGRT E tmen T

I Inspection Fee for Commercial Feeds, p. 2467, 13
I-XXV1 and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

4.5.203 Designation of Noxious Weeds, p. 628

4.12.3011 Regulation of Noxious Weed Seeds, p. 248, 394

4.12.3501 and other rules - Grading of Certified Seed
Potatoes, p. 2062, 2562

8 E R . 6

I-I1 Unethical Practices by Investment Advisers and
Broker-dealers, p. 2065, 221

1-vIiI Emergency Rules — Implementation of the Medicare
Catastrophic Coverage Act of 1988, p. 2563

6.10.121 Registration of Securities Salesmen and Broker-
dealers, p. 2071, 220

COMMERCE, Department of, Title 8

I-XXVI and other rules - Standards and Procedures for
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Implementation of the Montana  Environmental
Policy Act, p. 1606, 2692

(Board of Athletics) ,

8.8.2803 and other rules - Prohibitions - Boxing
Contestants - Physician Requirements ~ Weights
and Classes - Scoring - Down - Equipment - Judges
~ Inspectors - Appeals - Appeal of Decisions of
Officials, p. 630

(Board of Cosmetologists)

8.14.603 School Requirements, p. 1943, 2479

(Board of Horse Racing)

8.,22,501 and other rules =~ Definitions -  Parimutuel
Exercise Persons = Jockeys - Pony Persons -
Trainers - Veterinarians - General Requirements -
Medication, p. 635

(Board of Medical Examiners)

8.28.418 and other rule - Annual Registration and Fees -
Fee Schedule, p. 172, 395

(Board of Morticians)

8.30.701 Unprofessional Conduct -~ Narcotics Law Violations
- Felony, p. 2535, 225

(Board of Nursing)

8,32.305 and other rules - FEducational Requirements -
Licensure -~ Conduct - Disciplinary Procedures -
Standards - General Welfare - Reports -

Definitions, p. 1629, 2720

(Board of Nursing Home Administrators)

8.34.414 and other rule - Examinations - Fee Schedule,
p. 2269, 2567, 14

(Board of Optometrists)

8.36.404 Examinations, p. 1947, 318

(Board of Outfitters)

8.39.504 and other rules -~ Licensure - Approved:
Operations Plan - Conduct -- Standards of

Outfitter and Professional Guide - cConduct --
Additional Required Outfitter Procedures -
Ooutfitter Records, p. 460

(Board of Physical Therapy Examiners)

8.42.601 and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174

8.42,702 and other rules - Reported Violations, p. 463

(Polygraph Examiners)

8.47.404 License Renewal - Date - Continuing Education,
p. 1, 474

8.47.404 License Renewal -~ Date, p. 465

(Board of Private Security Patrolmen and Investigators)

8.50.4137 Fee Schedule, p. 2073, 2480

(Board of Radiologic Technologists)

8.56.409 Fees Schedule, p. 430

(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432

8.58.412 Inactive Licenses - Reactivation of Licenses -
Continuing Education, p. 467
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8.58.606 Licensure - Course of Education, p. 179, 475

(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p. 1866, 319

8.61.1601 and other rules - Hours, Credits and Carry Over -
Fee Schedule - Ethical Standards, p. 434

8.61.1601 Hours, Credits and Carry Over, p. 2469, 320

(Board of Speech Pathologists and Audiologists)

8.62.504 Nonallowable Functions of Aides, p. 645

(Building Codes Bureau)

8.70.101 and other rules - Incorporation by Reference of
Codes - Standards - Fees - National Standard for
Park Trailers, p. 2611, 476

(Milk control Bureau)

8,79.301 Licensee Assessments, p. 250, 396

(Financial Division)

8,80,102 Banks - Direct Leasing of Personal Property,
p. 470 ‘

(Board of Milk Control)

8.86.301 Class 1 Pricing Formulas, p. 2333, 15

8.86.301 Class I Pricing Formulas - Formula Index,
p. 1949, 15

8.86.504 and other rule - Quota Plans, p. 501

(Local Government Assistance Division)
Administration of the 1989 Federal Community
Development Block Grant (CDBG) Program, p. 647

(Board of Investments)

I-XVII Economic Development Bond Program - Investments
By the Montana Board of Investments, p. 252, 659

8.97.1502 Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472

(Board of Housing)

8.111.3058 and other rule - Qualified Lending Institutions -
Qualified Loan Servicers Guidelines, p. 2625, 266

8.111.305 Qualified Lending Institutions, p. 504

(Montana Agriculture Development Council)

I-VI Growth Through Agriculture Program, p. 2026, 2481

(Montana State Lottery Commission)

8.127.605 and other rules - Licenses - License Renewal -
Electroni¢ Funds Transfer - Prizes, p. 2342, 19

DUC,

(Superintendent of Public Instruction)

I-VII Traffic Education, p. 2074A, 438

10.13.301 and other rules - Program Standards and Course
Requirements for Traffic Education, p. 2537, 438

(Board of Public Education)

I-CLXXXVI and other rules - Accreditation, p. 2075, 2271,
342

10.57.301 and other rules - Endorsement Information - Class
2 Teaching Certification, p. 312, 662

10.58.302 and other rules - Teacher Education Programs
Leading to Interstate Reciprocity of Teacher
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Certification, p. 2629, 397

10.65.201 Policy Statement on Kindergarten Accreditation
and Schedule Variances, p. 311, 662

{Montana Arts Council)

10.111.705 Challenge Grants for Permanent Endowment
Development, p. 649

FAMILY SERVICES, Department of, Title 11

11.12.211 and other rules - Payment Rates for Residential
Foster Care Providers, p. 2344, 20

FISH, WILDLIFE AND PARKS. Department of. Title 12

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

12.6.701 Personal Flotation Devices and Life Preservers,
p. 1960, 267

12.6.707 Definition of "Vessel", p. 1959, 269

12.6.903 Helena Valley Equalizing Regulations, p. 506

A N T
1-XV Licensure Standards for Medical Assistance
Facilities, p. 2349, 479, 663
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 226, 398

16.8.921 and other rules - Air Quality Permitting of New
or Altered Sources of Air Contamination, p. 181,
315

16.8.1407 and other rules - Air Quality - cCombustion in
Woodwaste Burners - Definitions for Emission-
Standards for Existing Aluminum Plants -
Standards for Visible Emissions in  Aluminum
Plants, p. 2471, 270

16.20,102 Enforcement Procedures Under the Water Quality
Act, p. 2679, 314, 611

16.32.110 Certificate of Need - Criteria for Granting
Certificates of Need for Health Care Facilities
and Services, p. 2030, 2484

16.44.202 and other rules -~ Hazardous Wastes - Definitions
- Requirements for Samples Collected for
Treatability Studies - Requirements for

Recyclable Materials - Reclassification to a
Material Other than a Waste - Reclassification as
a Boiler - Regulation of Certain Recycling
Activities =~ Applicability of Interim Status
Requirements - Information Statement for Chapter
44, Subchapter 10 Regarding the Availability of
Information, p. 2153, 2485
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HIGHWAYS, Department of, Title 18

I Classifying Certain Types of Actions as
Categorical Exclusjions, p. 508
I-XXVI and other rules -~ Standards and Procedures for

Implementation ©f the Montana Environmental
Policy Act, p. 1606, 2692

18.8.511A Circumstances Under Which Flag Vehicles are
Required, p. 1962, 321

18.8.514 and other rule - Special Permits for Length,
p. 1964, 2487

USTI t o]

23.3,502 and other rules - Licensing of Commercial Motor
Vehicle Endorsements, p. 2680, 486

LABOR AND INDUSTRY, Department of, Title 24

24.11.101 and other rules - Unemployment Insurance,
p. 2162, 2723

24,16.9003 Establishing the Standard Prevailing Rate of
Wages, p. 375, 665

(Human Rights Commission)

24.9.202 and other rules -~ Definitions - Investigation -
Procedure on Finding of No Cause - Certification
=~ Right to Sue Letters - Issuance of Right to Sue
Letter, p. 2539, 487

T NDS artme

I-V Department of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546,
667 .

I-XXV1 and other rules -~ Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 28

26.4.301 and other rules - Regulation of Strip and
Underground Coal and Uranjium Mining, p. 1317, 30,

399

LIEUTENANT GOVERNOR, Title 30

(Statehood Centennial Office)

I and other rule - Grants to the Counties or
Organization of Counties - Application Review
Procedure, p. 2360, 2743

IV C. tme o

I Notice of Change of Agent Employment Status,
p. 511 .

32.6.712 State Meat and Poultry Inspection Program,
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p. 186, 612

NATURAL RESOURCES AND CONSERVATION, Depariment of, Title 36

I-XXVI

I-XLV

and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692, 228

Safety of Dams Program, p. 1137, 2489

(Board of Water Well Contractors)

I~IX

36.21.650

Monitoring Well Construction Standards, p. 1868,
2503

and other rules - Casing Perforations -
Intermixing of Aquifers ~ Sealing of Casing -
General, p. 2475, 229

PUBLIC SERVICE REGULATION, Department of, Title 38

I-IX Pipeline Safety, p. 2207, 2569

I-XXIII and other rule - Establishing Certain Minimum
Standards for the Adequacy of Telecommunications
Services, p. 377

tme

I and other rules - Centrally Assessed Property -
Market Value of Pollution Control Equipment,
p. 316

I Income Tax Returns - Original Return Defined,
p. 2364, 2745

I Income Taxes - Passive Loss, p. 2366, 2745

I-II Metalliferous Mines - Market Value -~ Taxable
Quantity, p. 1786, 2224, 2506

42.15.116 Income Taxes - Special Montana Net Operating Loss
Computatjons, p. 2368, 2745

42,.17.105 Computation of Withholding Income Tax, p. 2552,
230

42.19.402 and other rules - Trending and Depreciating
Schedules for Property, p. 188, 613

42.22.1311 Industrial Machinery and Equipment Trend Factors,
p. 2549, 231

42.25.1117 and other rules - Mines Net Proceeds -
Computation of Gross Value - Marketing,
Administrative, and Other Operational Costs -
Labor Costs, p. 1973, 2507

SECRETARY OF STATE, Title 44

1.2.217 History Notes - Authority Extensions, p. 652

1.2.419 Filing, compiling, Printer Pickup and Publication
for the Montana Administrative Register, p. 2272,
2746, 264, 400

44.6.104 and other rules - Fees for Filing Federal Tax
Liens, Fees for Filing Documents, Fees for Filing
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Notice of Agricultural Lien, p. 3

SQCIAL AND REHABILITATION SERVICES, Departmept of, Title 46

I

I
I-X

I-X
46.10.403

46.11.131
46.12.101
46.12.204
46.12.204
46.12.503
46.12.504
46.12.505
46.12.511
46.12.525
46.12.532
46.12.550
46.12.555
46.12.570

46.12.703
46.12.802

46.12.1201

46.12.1205

46.12.1205

46.12.2003
46.12.2003
46.12.3401

46.12.3803

Bona Fide Effort to Sell Non-home Real Property
for Medicaid Eligibility Purposes, p. 561

and other rules -~ General Relief, p. 602

and other rules - Medicaid Coverage of Hospice
Services, p. 584

AFDC Work Supplementation Program, p. 5, 669

and other rule - Income and Benefit Standards for
Medically Needy Assistance and the 2Aid to
Families with Dependent Children (AFDC) Programs,
p. 555

Food Stamp Employment Program, p. 2477, 123

and other rules - A Program for Medicaid Payment
of Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569

and other rules - Two Per Cent (2%) Increase in
Medicaid Fees for Provider Services, p. 563

and other rules - Co-payments and Fees for
Optometric Services, p. 2274, 272

and other rule -~ Inpatient Hospital Services,
p. 2295, 2570

Requirements for Inpatient Hospital Services,
p. 2688, 281

Diagnosis Related Groups, (DRGs), p. 513
Swing-bed Hospitals, p. 2556, 670

and other rules - Outpatient Physical Therapy
Services, p. 597

Reimbursement for Speech Therapy Services, p. 596
and other rules - Home Health Services, p. 654
and other rules - Personal Care Services, p. 517
and other rules - Clinic Services Covered by
Medicaid, p. 522

Reimbursement for Outpatient Drugs, p. 515

and other rule - Oxygen Services Reimbursement,
p. 2690, 282

and other rules - Reimbursement for Skilled
Nursing and Intermediate Care Services, p. 525
Emergency Amendment, Repeal and Adoption -
Preadmigsion Screening for Persoiffs Entering Jlong
Term Care Services, p. 283 i

and other rules - Preadmission Screening for
Persons Entering Long Term Care Services, p. 209,
439

Reimbursement for Physician Services, p. 520
Updating of Procedure Codes for Physician
Services, p. 548

Medicaid Coverage of Eligible Pregnant Women and
Infants, p. 550

Medically Needy Income Standards, p. 2554, 232
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