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The liontana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF REALTY REGULATION

NOTICE OF PUBLIC HEARING
ON PROPOSED NEW RULES I
THROUGH XVI PERTAINING TO
THE LICENSURE OF TIMESHARE
BROKERS AND SALESPERSONS
AND THE REGISTRATION OF
TIMESHARE OFFERINGS

In the matter of proposed
rules pertalning to timeshare
sales.

To: All Interested Persons

1. On Friday, March 18, 1988, at 9:00 a.m., a publie
hearing will be held in the downstalirs conference room of the
State of Montana Department of Commerce building located at
1424 9th Avenue, Helena, Montana, to consider the adoption of
proposed new rules pertalning to the 1licensure of timeshare
brokers and salespersons and the registration of timeshare
offerings.

2. The proposed new rules provide as follows:

"I. APPLICATION OF RULES--SUB-CHAPTER DISTINGTION

(I) In this chapter, sub-chapter § primarily applies to
real estate brokers and salespersons and sub-chapter 6
primarily applies to timeshare sales llcensing and
reglstration, except where, by statute or rule, the provisions
of elther sub-chapter are otherwise made applicable.”

Auth: 37-51-203, 37-53-104, MCA Imp: 37-51-203,
37-53-104, MCA

REASON: This rule 1s needed to clarify the application
of the sub-chapters and parts of the board's rules to minimize
the possibllity of misunderstanding or c¢onfusion caused by
similar or ldentical terminolgy.

"II. LICENSURE--LICENSED REAL ESTATE BROKERS AND
SALESPER3ONS (1) Pursuant to 37-53-301, MCA, a person
Ticenséd as a real estate broker or real estate salesperson
under Title 37, chapter 51, MCA, need not obtain a separate or
additional ' license to act as a timeshare broker or
salesperson, but must obtaln & certificate of completion from
the board,

(2) Certificates of completion may be obtained by written
requesat to the board accompanied by satisfactory proof of
successful completion of an approved course of education and
payment of the requlred fee."

Auth: 37-1-131, 37-53-104, MCA Imp:i 37-53-301, MCA

REASON: This rule 18 needed to provide the procedure
through which certificates of completion may be obtained by
applicants who are licensed real estate brokers or
salespersons.
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"IIT, LICENSURE--TIMESHARE BROKERS (1) In addition to
the definition of "timeshare broker" contalned in
37-53-102(15), "timeshare broker" shall mean a timeshare
licensee deslgnated by a developer to supervise a sales staff,

(2) Except as provided in (Rule II) applicatlons for
licensure as a timeshare broker shall be made on a completed
form provided by the board accompanled by satlsfactory proof
of successful completion of an approved course of education
and examination, a personal dlsclosure statement, and payment
of the requlred fee."

Auth: 37-1-131, 37-53-104, MCA Imp: 37-53-102,
37-53-301, MCA

REASON: This rule makes 1t clear that a designated
timeshare 1licensee supervisor of timeshare salespersons shall
be considered to be a timeshare broker under .the act, This
rule 1s needed to establish ‘the procedure  through which
licenses may be obtained by applicants for a timeshare
broker's license. )

"IV, LICENSURE--TIMESHARE SALESPERSONS (1) Except as
provided In~ (Rule ITI) appiicationg for 1licensure as a
timeshare salesperson shall be made on a completed form
provided by the board accompanied by satlafactory proof of
successful completion of an approved course of educ¢ation and
examination, & personal disclosure statement, and payment of
the required fee."

Auth: 37-1-131, 37-53-104, MCA Imp: 37—53-301, MCA

REASON: This rule 1is needed to establish  the procedure
through whilch 1licenses may be obtalned by applicants for a
timeshare salesperson's license.

"V, LICENSURE--PERSONAL DISCLOSURE STATEMENT (1) Except
as provided 1n (Rule II) applicants for licensure as a
timeshare broker or salesperson shall file, with ‘application
for licensure, a typewritten or printed personal disclosure
statement, which shall contaln, in the following order and 1in
detall, 1necluding accurate dates, apecific locatlions, and
complete names, addresses, and phone numbers of persons having
information, the followlng, for the 10 years preceding
application:

(a) a detailed narrative of the experlence that the
applicant has had 1in relation to the purchase ang sale and
negotiations for the purchase and sale, on the applicant's own
behalf or the behalf of others, of timeshare, condominium,
subdivision, and real estate interests; .

(b) any and all licenses, certifications, registrations,
and permits held by the applicant, including by a business
organization of which the applicant had or has a director or
management I1nterest, which authorized or authorizes using a
title, or practicing an actlvity, related to the regtstration,
sale, purchase, lease, or other disposition of a timeshare,
condomlnium, subdivision, or real estate;

(e) any and all violatlons by the applicant, including by
a business organlization of which the applicant had or has a
director or management interest, of any timeshare,

4-2/25/88 MAR Notice No. 8-58-32



-334-

condominium, subdivison, real estate, or consumer protection
law or regulatlion, whether such violation resulted in
ceriminal, civil, or administrative actlon;

(d) any and all of applicant's convictions of a felony
for any reason;

(e) any and all civil actions, in law or eguity, related
to timeshare, condominium, subdivision, real estate, consumer
protection, or contract, in which the applicant or a business
organization of which the applicant had a director or
management interest was named as a defendant, crosas-defendant,
or counterclalim defendant;

(f) any and all voluntary or I1involuntary bankruptey
proceedings in which the applicant, 1including a business
organization of which the applicant has or had a director or
management interest, was named as a debtor;

(g) a narrative summary of the applicant's credit history
and a current credit report, including three references for
verification;

(h) three personal references; and

(1) three professional references, being persons that
have been 1in a supervisory capaclty over the applicant or
persons that are not, and have not been, directly affillated
with the applicant."

Auth: 37-1-131, 37-53-104, MCA Imp: 37-53-104,
37-53-301, 37-53-302, MCA

REASON: This rule is needed to provide & means, for the
protection of the public, whereby the board may obtain
Informaticn on the applicant to use 1n evaluatlon of his or
her competence to practice,

"VI. LICENSURE~-~NON-RESIDENTS (1) Non-residents may
license in thls atate by meeting the qualifications of the
statutes and rules. An I1rrevocable consent to service of
process, 1in form prescribed by and avallable from the board,
shall be required of each non-resident license applicant."

Auth: 37-1-131, 37-53-104, MCA Imp: 37-1-131, 37-53-104,
37-53-301, MCA

REASON: This rule recognizes the rights of non-residents
to practice in this state. It 1s necessary that jurisdiction
over non-resldent licensees be and remain readily obtalnable.

"VII, LICENSURE--COURSE OF EDUCATION (1) Each applicant
for licensure or certificate of completion shall have
successfully completed a course, or courses, of education
related to the timeshare industry and approved by the board.
An approved course of educatlon under section 37-53-301, MCA,
shall consist of 20 c¢lassaroom hours of Instruction in subjects
approved 1n advance by the board.

(2) Request for advance approval shall be made in writing
and must contain all relevant avallable information about the
course content and the instructors or administrators of the
courses, sufficlent to enable the board to evaluate timeshare
relatedness and to confirm attendance and successful
completion. No course will be approved for an applicant 1if
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attended more than two years prior to the appllcation for
certiflcate of completion or licensure."

Auth: 37-1~131, 37~53-104, 37-53-301, MGA Imp:
37-53-301, MCA

REASON: S8tatutes recognize and experience has shown that
education improves the 1licensee's knowledge and practical
abllitlies. It 18 hecessary that the licensees have
appropriate Kknowledge 1n regard to the timeshare industry to
be competent to provide services and protect the publile.

"VIII. LICENSURE--EXAMINATION (1) Examinations shall be
administered by persons designated by the board at times and
places designated by the board. Information about the
examinations may bhe obtained from the board office.

(2) Application to take the examination shall be made to
the board 1n writing and shall be recelved no less than 15
days prior to the date of examination, accompanied by a fee of
$35, which is not refundable.

(3) Successful completion of the examination shall be by
obtaining a score of 80% or greater on each subject tested.

(4) For purposes of application for licensure, the
examlnation score will qualify for two years."

Auth: 37-1-131, 37-53~104, MCA Imp: 37-53-301, MCA

REASON: Examination 18 required by statute and 1t 1is a
generally accepted method of measuring competence to practice.

"IX. LICENSURE--RENEWAL (1) Licenses and certificates
of completion for timeshare brokers and salespersons shall be
renewed annually in the month of December, postmarked no later
than December 31 of the year preceding that for which the
renewal is requested, lnclude payment of the required fee,
and, except as contained in (Rule II) shall include a
typewritten, or printed, and sworn update to the personal
disclosure statement.

(2) The license held by a licensee who fails to submit a
complete renewal requeat prior to the date set forth above
shall lapse on January 1 of the new license year. The lapsed
license may be relinstated by payment of the renewal fee and
the late renewal fee at any time within 45 days from the
renewal deadline. The late renewal fee shall be $50.

Auth: 37-1-131, 37-53~104, MCA Imp: 37-1-131, 37-53-104,

MCA

REASON: It is necessary that a procedure for renewal be
provided and that a means of monltoring changes 1n licenses
and circumstances be maintalned.

"X. REGISTRATION--~APPLICATION (1) Application for
regiastration of a timeshare offering shall be made on a form
provided by the board and lnclude the required documents and
the required fee.™

Auth: 37-53-104, MCA Imp: 37-53-104, 37-53~202, MCA

REASON: This rule is needed to provide the procedure for
applications for registration.
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"¥I. REGISTRATION--DISCLOSURE DOCUMENT (1) The right to
cancel any agreement for the purchase of a timeshare, as
required in the disclosure document pursuant to 37-53-303,
MCA, shall, in addition to the statutory requirements, include
the the correct mailing address of the developer or the
developer's agent, the correct street address of the developer
or the developer's agent, and shall be accompanied by a
prepared legal document that will effectively c¢ancel the
agreement."

Auth: 37-53-104, 37-53-303, MCA Imp: 37-53-303, MCA

REASON: This rule provides prospective purchasers with a
less burdensome, legally acceptable, and readlly avallable
method of cancelling with a readily determinable designation
of the proper address for delivery by mail or in person.

"XII. REGISTRATION-~CONDITIQONS OF REGISTRATION (1) 1It
shall be a condition of reglstration that the registrant
assures purchasers quiet enjoyment of the timeshare unit by
providing satisfactory guarantee to the purchaser that all
promlses made that are yet to be performed or remaln executory
are covered by a performance bond, a trust, an escrow, or
similar arrangement.”

Auth: 37-53-104, 37-53-212, MCA Imp: 37-53-104,
37-53=-212, MCA

REASON: This rule spells out the means whereby
purchasers of timeshare units may bhe assured of quiet
enjoyment under the statutes. The rule 1is needed to
adequately protect purchasers in relation to promises
remalning to be performed at the time of purchase,

"XIII. REGISTRATION--ALTERNATIVE DOCUMENTS ACCEPTABLE

(1) Subject to paragraph 2, any document or set of
documenta actually filed with, or actually compiled 1in
accordance with, a rule of any agency of the United States or
any other state shall be acceptable alternatives to the
documents required to be flled with an applicatlon for
registration of a timeshare offering under sectlion 37-53-202,
MCA.

(2) 1f, 1in the boards discretion, the alternative
documents do not provide reasonably equivalent material and
recent infcrmation required by section 37-53-202, MCA and any
applicable rule, the board may require that the alternative
documents be supplemented accordingly."

Auth: 37-53-104, 37-53-204, MCA Imp: 37-53-104,
37-53-204, MCA

REASON: This rule implements section 37-53-204, MCA, and
spells out the alternative means whereby registrants may
reglster without unreasonable duplication of effort, yet,
allows for supplementation 1in the event that adequate
documentation does not exist.

"XIV. REGISTRATION--RENEWAL (1) Application for renewal
of a reglstered timeshare offering shall be made on form
provided by the board including attachment of the required
documents and payment of the required fee."
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Auth: 37-53-104, MCA Imp: 37-53-104, 37-53-203, MCA
REASON: The rule provides a procedure for renewal of
timeshare offering registrations.

"XV, REGISTRATION--AMENDMENT FOR ADDITICNAL INTERVALS

(1) Amendment to an appllcation for
registration or renewed registration shall be made on a form
provided by the board and accompanled by the required attached
documents and payment of the required fee."

Auth: 37-53-104, MCA Imp: 37-53-103, MCA

REASON: The rule provides a procedure for amendment of
registrations.

wXVI, REGISTRATION--AMENDMENT FOR MATERIAL ADVERSE
CHANGE (1) Améndment to application for regilstration or
renewed reglstration shall be made ona form provided by the
board and accompanlied by the required attached documents and
payment of the required fee,"

Auth: 37-53-104, MCA Imp: 37-53-203, MCA

REASON: The rule provides a procedure for amendment of
reglistration.

3. The reason, or rationale, for each proposed rule 1s
set forth following each rule in paragraph 2 above,

4. Interested persons may present thelr data, views, or
arguments, either orally or 1n writing, at the hearing.
Written data, views, or arguments may also be submltted to the
Montana Board of Realty Regulation, Department of Commerce,
State of Montana, 1424 9th Avenue, Helena, Montana, 59620, no
later than Friday, March 25, 1988.

5. Martin Jacobson, Staff Attorney, Montana Board of
Realty Regulation, Department of Commerce, State of Montana,
1424 9th Avenue, Helena, Montana, 59620, phone (406) 444-4290,
has been designated to preside over and conduct the hearing.

6. The specific statutory authority of this agency to
make the rules and the speciflc statutes being implemented by
the rules are noted following each rule in paragraph 2 above.

JOHN DUDIS, CHAIRMAN
BOARD OF REALTY REGULATION

Certified to the Secretary of State February 16, 1988,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

NOTICE OF PROPOSED AMENDMENT
OF RULE 8.79.301 LICENSEE
ASSESSMENTS -~ NO PUBLIC

In the matter of the amendment )
)
)
)  BEARING CONTEMPLATED
)
)

of rule 8.79.201 regarding
licensee assessments

DOCKET #82-88
TO: All Interested Persons:

1. on April 15, 1988 the department of commerce
proposes to amend rule 8.79.301 relating to an assessment to
be levied upon licensees subject to 81-23-202, MCA. The
proposed amendment will become effective July 1, 1988,

2. The purpose of the amendment iz to change the amount
of the assessment and the effective date of the rule as it
applies to the assessments. The rule as proposed to be
amended would read as follows:

"8.79.30] LICENSEE ASSESSMENTS

(1) Pursuant to section 81-23-202, MCA, the following
assessments for the purpose of deriving funds to administer
and enforce the Milk Control Act during the fiscal vyear
beginning July 1, 3987 1988 and ending June 30, %988 1989, are
hereby levied upon the Milk Control Act licensees of this
department..

(a) A fee of nine-centa—¢50+v09) eight cents (50.08) per
hundredweight on the total volume of all milk subject to the
Milk Control Act produced and sold by a producer-distributor.

(b} A fee of nine-~ents~¢56+09+ cights cents ($0.08) per
hundredweight on the total volume of all milk subject to the
Milk Control Act sold in this state by a distributor home
based 1in another state. Said fee is to be paid either by the
foreign distributor or his jobber who imports such milk for
gale within this state.

{¢) A fee of four and--enme--half cents (50.0458) per
hundredweight on the total volume of all milk subiject to the
Milk Control Act sold by a producer.

(d} A fee of four and--ene--hat€ cents (50.,045) per
hundredweight on the total volume of milk subject to the Milk
Control Act sold by a distributor, excepting that which is
sold to another distributor.”

3. 1Interested persons are asked to note that the amount
of the assessments proposed for fiscal year 1989 will be $0.08
per c.w.t. The amendment also changes the effective dates
from July 1, 1987 through June 30, 1988 to be July 1, 1988
through June 30, 1989,
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4, Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Department of Commerce, 1520 East 8ixth Avenue -~ Rm 50,

Helena, Montana, no later than March 28, 1988.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit along with any written
comments he has to the above address no later than March 28,
1988.

6, If the agency receives requests for a public hearing
on the proposed amendment from either 10 percent (10%) or
twenty-five (25), whichever is less, of the persons who are
directly affected by the proposed amendment from the
administrative code committee of the Jegislature; from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent (10%) of those persons directly affected has been
_determined to be 34 persons based on an estimate of 336
resident and nonresident producers and distributors, and
producer-distributors subject to this assessment.

7. The authority of the agency to make the proposed
amendment is based on section 81~23-104 and 81-23~202, MCA,
and implements section 81-23-202, MCA.

KEITH COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

By: ,thu;—v ¢ dﬁi"’

William E. Ross, Bureau Chief
Montana Milk Control Bureau

Certified to the Secretary of State February 16, 1988,
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BEFORE THE BOARD NOF PUBLIC EDUCATION
OF THE STATE OF MONTANA

Tn the matter of the adoption ) HOTICE OF PUBLIC HEARING ON
of Student Assessment ) PROPOSED ADOPTION OF RULE I,
) STUDENT ASSESSMENT

TO: ALL Interested Persons

1. On March 24, 1988, at 2:00 p.m., or as soon thereafter
as it may be heard, a public hearing will be held in the Helena
High School Library, 1300 Billings Avenue, Helena, Montana, in
the matter of the proposed adoption of Rule I, Student
Assessment.,

2. The rule as proposed to be adopted is as follows;

RULE I STUDENT _ASSESSMENT (1) By the authority of
sect{on 20-2-121(12), MCA, the board of public education adopts
rules for student assessment in the public schools and those
private schools seeking accreditation.

(2) The board recognizes that the primary purpose of
student assessment is to improve the quality of education and
that there are a variety of assessment tools. Because, at the
state level, it is useful to know how Montana students
generally compare to students from other states, all accredited
schools will annually administer norm-referenced tests selected
from a list of such tests approved by the board and provided by
the office of public instruction, except that schools that on
the effective date of this rule are either:

(a) not using norm-referenced tests from the board
approved list;

(b) not wusing norm-referenced tests to test in grade
levels three, eight and eleven, or

(c}) wusing only parts of the approved norm-referenced tests,
have until July 1991 to comply with this subsection. The tests
will be administered to students in grades three, eight and
eleven in reading, writing, math, science and social studies,
The test will be given in the month of April, and all scores
will be sent to the office of public instruction by June 30 in
a format specified by the office and approved by the board of
public education.

(3) Test scores are a part of each student's records which
will be governed by the office of public instruction's
guidelines for student records.

(4) The office of public instruction will collect and
provide a statewide summary of the results to the board and
legislature. The summary will include a comparison of
Montana's statewide achievement levels to the achievement
levels of states with similar demographic characteristics. No
comparison of one Montana school or district to another will be
made by the board of public education or the office of public
instruction but schools are encouraged to compare their scores
with the state norme& and share testing information and results
with parents and the local community.
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(5) All norm-referenced test results released to the
public by schools will be accompanied by a clear statement of
the purposes of the test, subject areas that have been tested,
how they were tested, limitations of norm-referenced tests,
what is meant by the results and how the results will be used,

(6) Because norm-referenced tests are not designed to
measure local programs, schools should develop appropriate
district and classroom assessment tools to measure the
attainment of educational goals and obJjectives and the level of
individual student achievement. Assessment results will be
used in instructional planning and in evaluating the
effectiveness of educational programs. The office of public
instruction will annually review these efforts and report to
the board of public education.

(7) A student who has an individualized education program
pursuant to 10.16.1207 shall not be required to participate in
the norm-referenced testing program. A student may participate
if parental consent is obtained.

AUTH: Sec. 20-2-121 MCA

IMP: Sec. 20-2-121 MCA

3. The board is proposing this rule to comply with the
mandate of the 1987 legislature set forth in 20-2-121(12).
4. Interested persons may present their data, views or

arguments either orally or in writing at the hearing. Written
data, views or argument may also be submitted to Alan
Nicholson, Chairman, Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than March 25,
1988.

5. Alan Nicholson, Chairman, and Claudette Morton,
Executive Secretary to the B8Board of Ppublic Education, 33 South
Last Chance Gulch, Helena, Montana, have been designated to
preside over and conduct the hearing.

Id

ALAN NICHQLSON, CHAIRMAN
BOARD OF BLIC EDUCATION

BY:

Certified to the Secretary of State February 16,0 1988,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTTCE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 11.14.102 PERTAINING
TO DEFINING GROUP
FACILITIES ESTABLISHED
CHIEFLY FOR EDUCATIONAL
PURPOSES

In the matter of the
amendment of Rule 11.14.,102
pertaining to defining group
facilities established
chiefly for educational
purposes

N e

TO: All Interested Persons

1. On March 17, 1988, at 1:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rule 11.14.102 pertaining
to defining group facilities established chiefly for educa-
tional purposes.

2. The rule as proposed to be amended provides as
follows:

11,14 .102 DEFINITIONS For purposes of this chapter,
the following definitions apply:

Subsection (1) remains the same.

{(2) "Group facility established chiefly for educational
purposes” means a facility which serves no e¢hild under five
years of age for more than_ three hours per day, and which
services no child five years of age for more than six hours
per day, and which follows a preschool curriculum or course of

study designed to enhance the educational development of the
children in attendance at the facility,

Subsections (2) through (20) are renumbered but otherwise
remain the same.

AUTH: Sec. 53-4=-503, MCA
IMP: Sec. 53-4-501, MCA

3. Rationale: The proposed amendment is necessary
because some child care providers are circumventing the manda-
tory child care licensing/registration law by calling their
day care facility a "program established chiefly for educa-
tional purposes.” These are facilities operating eight to ten
hours a day, serving children of any age and providing little
specialized educational program. The intent of the legisla-
ture when it passed the day care bill in 1981 was to exempt
those preschool facilities that offer part-day, educational
programs. The legislature did not intend to exempt from
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licensure or registration any day care facility that cares for
children during the parents' working hours.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Family Services, P.0O. Box
8005, Helena, Montana 59604, no later than March 24, 1988,

5. The Office of Legal Affairs, Department of Family
Services has been desighated to preside over and conduct the
hearing.

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the
rules regulating the sale
of progeny of raptors

NOTICE OF PROPOSED AMENDMENT
OF RULE 12.6.1406 TO ALLOW
FOR THE SALE OF THE PROGENY
OF RAPTORS UNDER CERTAIN
CONDITIONS

e

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On April 15, 1988, the Department of Fish, Wildlife
and Parks proposes to amend Rule 12.6.1406 to allow for the
sale of progeny of raptors under some circumstances.

2, The rule, as proposed to be amended, provides as
follows:

12.6.1406  TRANSFER, PURCHASE, SALE OR BARTER OF RAPTORS
@R, RAPTOR EGGS, RAPTOR SEMEN OR_RAPTOR PROGENY (1) A

permittee may transfer any lawfully possessed raptor, raptor
egg or raptor semen to another permittee or transfer any raptor
to a falgoner who holds a valid state falconry permit if no
money or other consideration is involved.

(2) A permittee may purchase, sell or barter any captive-
bred raptor's progeny which is banded with a numbered seamless
marker provided or authorized by the U.S. Fish and Wildlife
Service (service), subject to the following conditions:

{a) when the permittee purchases from, sells to, or
barters with any person in the United States, that person must
be authorized by the service to purchase, sell or barter the
progeny of captive-bred raptors;

(b} when the permittee purchases from, sells to or
barters with any person in a foreign country, that person must
be authorized by the wildlife management authority of that
country to purchase, sell or barter the progeny of captive-bred
raptors,

(3)¢23 No raptor progeny may be traded-er transferred,
purchased, sold or bartered until it is two weeks old and only
after it is properly banded with a nonreusable marker provided
or authorized by the service, unless it is transferred to a
state or federal wildlife management agency for conservation
purposes.

(4) A permittee may not purchase, sell or barter the
progeny of any raptor taken from the wild.

AUTH: 87-5-210, MCA .

AUTH EXT: Sec. 4, Ch. 532, L. 1987

IMP: 87-5-206, MCA
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3. Rationale; With House Bill 530, the 1987 legislative
session amended 87-5-206(4), MCA, and 87-5-210(4), MCA, to
allow the sale of the progeny of raptors, subject to regulation
by the department. House Bill 530 also requires the department
to report the results of the program regulating the sale of the
progeny of raptors to the 51st legislature. Current
regulations do not allow for the sale of progeny of raptors.

4, Interested parties may submit their data, views or
arguments concerning the proposed amendments, in writing to
Eileen Shore, Staff Attorney, Department of Fish, Wildlife and
Parks, 1420 East Sixth Avenue, Helena, Montana 59620, no later
than March 25, 1988.

5. If a person who is directly affected by the proposed
amendments wishes to express data, views, and arguments orally
or in writing at a public hearing, he must make a written
request for a hearing and submit this request along with any
written comments he has to Eileen Shore, Staff Attorney,
Department of Fish, Wildlife and Parks, 1420 East Sixth Avenue,
Helena, Montana 59620, no later than March 25, 1988,

6. If the agency receives requests for a public¢c hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendments; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 memberg who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Regilster, Ten percent of those direetly
affected by the proposed amendment has been determined to be
seven persons, based on seventy-four individuals who currently
are permitted to possess and propagate raptors in Montana.

Richard L. Johnson
Deputy Director

Department of Fish,
Wildlife and Parks

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
In the matter of the adoption of } NOTICE OF PUBLIC HEARING
proposed new rules I through XII )
concerning procedures for adminis- ) PROPOSED NEW RULES
tration of the WIC supplemental )
food program )
(Women, Infants & Children)

To: All Interested Persons

1. On May 4, 1988, at 1:30 p.m., a public hearing will
be held in Room C209 of the Cogswell Building, 1400 Broadway,
Helena, Montana, to consider the proposed rules on procedures
for eligibility and participation in the federal Women, Infants
& Children (WIC) program administered by the Montana Department
of Health and Environmental Sciences,

2. The proposed new rules read as follows:

NEW RULE T PURPOSE OF RULES (1) The purpose of the
rules in subchapters 1 and 2 of this chapter is to provide a
clear procedural framework under which the dJdepartment admin-
isters the federal special supplemental food program for women,
infants, and children, the so-called "WIC" program which is
sponsored by the food and nutrition service (FNS) of the United
States department of agriculture (USDA) and which has been ad-
ministered in Montana by the department of health and environ-
mental sciences since approximately 1976.

AUTHORITY: 50-~1-202, MCA
IMPLEMENTING: 50-~1-202, MCA

NEW RULE IT PROGRAM ADMINISTRATION AND GUIDANCE

(1) As the state agency to which the USDA has delegated
the administration of the WIC program, the department is re-
sponsible for the effective and efficient administration of the
program in accordance with the USDA program regulations set
forth in 7 CFR Part 246, USDA's regulations governing nondis-
crimination (7 CFR Parts 15, 15a, and 15b), and USDA's regula-
tions governing the administration of grants (7 CFR Part 3015).

(2) 1In addition to the documents referred to in section
(1) above, the department, as the state agency to which the
USDA has delegated the WIC program, also receives numerous
policies, forms, guidelines, and instructions from the USDA
food and nutrition service (FNS) issued wunder the FNS direc-
tives management system. The department has assembled such
policies, forms, guidelines, and instructions (and the state
forms and guidelines required by such directives) into two
department documents:

{a) the "1988 State Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and children (WIC)" (July
1987 edition), which is a comprehensive summary of applicable
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federal regulations (all of which are elsewhere incorporated in
this chapter), procedures, and forms used by the department,
and which is distributed to each participating local agency and
is to be followed by each local agency in administering the
program; and

(b) "Guidelines on Financial Management of the WIC Pro-
gram in Montana" (January 1988 edition), a series of instruc-
tions, guidelines, and interpretations developed by the USDA
and periodically received by the department, to which the de-
partment refers in resolving financial management issues under
the WIC program. This document (which is available to local
agencies) ig advisory in nature and does not establish manda-
tory requirements upon local agencies, food vendors, or program
participants.

(3) The department hereby adopts and incorporates herein
by reference the following:

(a) 7 CFR Part 246, which are USDA regulations governing
nondiscrimination (7 CFR Parts 15, 15a, and 15b);

{b) 7 CFR Part 3015, which are USDA regulations governing
the admjinistration of grants; and

(c) the "1988 state Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and Children (WIC)" (July
1988 edition), which is a department handbook setting forth
procedures, practices, and forms used for the implementation of
the federal WIC program in Montaha.

(d) Copies of these materials may be obtained from the
Family/Maternal and Child Health Services Bureau, WIC Program,
Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTHORITY: 50-1=-202, MCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE ITI NUTRITION __SERVICES STANDARDS (1) sStan-
dardized nutritional risk assessment procedures as developed
and defined in "Nutritional Problems, Codes, Criteria and Ref-
erences for Public Health Nutrition Services" (December 1986
edition) and "Weighing and Measuring Children: A Training
Manual for Supervisory Personnel" must be used by all partici-
pating local WIC agencies, in a form and manner prescribed by
the department as included in the '1988 State Plan for Mon-
tana's Special Supplemental Food Program for Women, Infants and
Children (WIC)" (July 1987 edition), which is a comprehensive
summary of applicable federal regulations (all of which are el-
sewhere incorporated in this subchapter), procedures, and forms
used by the department.

(2) Local agencies shall arrange for standard nutrition
education c¢ontacts between local agencies and parti¢ipating
clients, which include appropriate type and number of contacts
for high risk and lower risk participants as described in the
"1988 State Plan for Montana's Special Supplemental Food Pro-
gram for Women, Infants and Children (WIC)" (July 1987 edi-
ticn), and shall utilize nutrition education materials which

have met the c¢riteria in "E.M.P.O.W.E.R. -=- Evaluate Materials
to Promote Optimal Use of WIC Education Resources" (April 1985
editien).
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(3) Policies and procedures for authorizing specific WIC
foods based on cost, availability, nutritional value, and par-
ticipant acceptance are set forth in the "1988 State Plan for
Montana's Special Supplemental Food Program for Women, Infants
and Children (WIC)" (July 1987 edition).

(4) The department hereby adopts and incorporates herein
by reference the following documents:

(a) '"Nutritional Problems, Codes, Criteria and References
for Public Health Nutrition Services" (December 1986 edition),
which is a document developed to provide uniform nutrition risk
criteria classification in the state of Montana, for use in the
Montana WIC program to record assessment of client nutrition
conditions and to determine eligibility for program benefits;

(b) the "1988 sState Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and Children (WIC)" (July
1987 edition);

(¢) "Weighing and Measuring Children: A Training Manual
for Supervisory Perscnnel", which is a federal department of
health and human services reference publication concerning
standardized methods for weighing and measuring children; and

(d) "E.M.P.Q.W.E.R. -- Evaluate Materials to Promote
Optimal Use of WIC Education Resources" {April 1985 editicon),
which is a Massachusetts department of public health publica-
tion concerning evaluation of nutrition education materials.

(e) Copies of these documents may be obtained from the
Family/Maternal and Child Health Services Bureau, WIC Program,
Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTHORITY: 50~1-202, MCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE IV  DEFINITIONS Unless otherwise indicated,
the following definitions apply throughout this chapter:
(1) "Administrative and program services costs'" means

those direct and indirect costs, exclusive of food costs, as
defined in 7 CFR 246.14(c), which the department determines to
be necessary to support local agency program operations. Ad-
ministrative and program services costs include, but are not
limited to, the costs of program administration, start=-up, mon-
itoring, auditing, the development of and accountability for
food delivery systems, nutrition education, outreach, certifi-
cation, and developing and printing food instruments.

(2) "Affirmative action plan" means that portion of the
department plan which describes how the program will be initi-
ated and expanded within the department's jurisdiction in ac-
cordance with 7 CFR 246.4(a).

(3) "Breastfeeding women" means women up to one Vear
postpartum who are breastfeeding their infants.

(4) "Caseload" means the number of persons certified by
the local agencies, eligible and participating in the WIC pro-
gram at any point in  time. Persons certified eligible but
wait-listed are not considered’ to be participating in the WIC
program, and therefore are not included when the department
assigns caseload limits or tallying caseload being carried at a
point in time.
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(5) "Categorical eligibility'" means persons who meet the
definitions of pregnant women, breastfeeding women, postpartum
women, or infants or children.

{6) "Certification" means the application of criteria
and procedures to assess and document each applicant's eligi-
bility for the program.

{7) "cChildren" means persons who have had their first
birthday but have not yet attained their fifth birthday.

{(8) "Client" means a WIC program participant.

(9) "clinie"” means a facility where applicants are certi-

fied.

(10) "Competent professional authority" means an individ-
ual on the staff of the local agency authorized to determine
nutritional risk and prescribe supplemental foods. The follow-
ing persons atre the only persons the department may authorize
to serve as a competent professional authority: physicians,
nutritionists (bachelor's or master's degree in nutritional
sciences, ¢ommunity nutrition, clinic¢al nutrition, dietetics,
public health nutrition, or home economics with emphasis in
nutrition), dietitians, registered nurses, physician's assis-
tants (certified by the national committee on certification of
physician's assistants, or certified by the state medical cer-
tifying authority), or state or local medically trained health
officials. This definition also applies to an individual who
is not on the staff of the local agency but who is$ qualified to
provide data upon which nutritional risk determinations are
made by a competent professional authority on the staff of the
local agency.

(11) "Days" means calendar days.

(12) "Disqualification"” means the act of ending the pro-
gram participation of a participant, authorized food vendor, or
local agency, whether as a punitive sanction or for administra-
tive reasons. '

(13) "Dual participation" means simultaneous participation
in the program in one or more than one WIC clinic.

(14) "Fair hearing" means the procedure through which an
individual may appeal a department or local decision which
results in denial of program participation, or suspension or
termination from the program.

(15) "Family" means a group of related or non-related in-
dividuals who are not residents of an jinstitution but who are
living together as one economic unit.

(16) "Food costs"™ means the costs of supplemental foods,
determined in accordance with 7 CFR 246.14(b).

(17) "Food delivery system” means the method used by the
department and local agencies to provide supplemental foods to
participants.

(18) "Food instrument” means a voucher, check, coupon, or
other document which is used by a participant to obtain supple-
mental foods.

(13) "Food package" means supplemental foods prescribed by
a competent professional authority for a WIC participant to
meet demonstrated nutritional needs.

(20) "Food vendor" means a local grocer, dairy, or other
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merchant who, through a signed agreement with the local agency,
provides WIC foods in exchange for the WIC voucher.

(21) "Health services" means ongoing, routine pediatric
and obstetric care (such as infant and child care and prenatal
and postpartum examinations) or referral for treatment.

(22) "Infants" means persons under one year of age.

(23) "Initial visit" means the first time a person visits
a WIC clinic to request program benefits, whether by an in-
person inquiry or by a visit for an appointment previously
established by telephone,

(24) "Local agency" means:

(a) a public or private, nonprofit health or human ser-
vice agency which provides health services, either directly or
through contract, in accordance with 7 CFR 246.5;

(b) an Indian health service unit;

(c) an Indian tribe, band, or group recognized by the
United States department of the interior which operates a
health clinic or is provided health services by an Indian
health service unit; or

(d) an intertribal council or group that is an authorized
representative of Indian tribes, bands, or groups recognized by
the United States department of the interior, which operates a
health c¢linic or is provided health services by an Indian
health service unit.

(25) "Members of populations" means pergons with a common
special nutritional need who do not necessarily reside in a
specific geographic area, such as off-reservation Indians or
migrant farmworkers and their families.

(26) "Migrant farmworker" means an individual whose prin-
cipal employment is in agriculture on a seasonal basig, and who
has been so employed within the last 24 months, and who estab-
lishes, for the purposes of guch employment, a temporary abode.

(27) '"Monthly participation" means a total number of
clients actually receiving benefits in any month.

(28) "Nonprofit agency" means a private agency which is
exempt from income tax under the Internal Revenue Code of 1954,
as amended.

{29) "Nutrition counseling"” means individualized profes-
sional guidance to assist a person in adjusting his/her daily
food consumption to meet his/her health needs.

(30) "Nutrition education" means individual or group edu-
cation sessions and the provigion of information and education-
al materials designed to improve health status, achieve posi-
tive change in dietary habits, and emphasize relationships
between nutrition and health, all in keeping with the individ-
ual's personal, cultural, and sociceconomic preferences.

{(31) "Nutrition services" means nutrition intervention
planned for and provided to a client, such as assessment of
nutritional health status, counseling, provision of nutrition
information, prescription of a food package, referral to other
health, financial, or social services, and evaluation of ghange
in behavior and nutritional health status.

(32) V"Nutritional risk" means:

(a) detrimental or abnormal nutritional conditions detec-
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table by biochemical or anthropometric measurements;

(b) other documented nutritionally related medical condi-
tions;

{(c) dietary deficiencies that impair or endanger health;
or

(d) conditions that predispose persons to inadequate
nutritional patterns or nutritionally related medical condi-
tions.

(33) "Nutritionist" means a professional who meets the
academic and experience requirements described in section
37-25-102, MCA.

(34) "Participants" means pregnant women, breastfeeding
women, postpartum women, infants, and children who are receiv-
ing supplemental foods or food instruments under the program,

(35) "Participation" means the number of persons who have
received supplemental foods or food instruments during a re-
porting period.

(36) "Postpartum women" means women up to six months
after termination of pregnancy.

(37) "Potential participants" means persons not certified
on WIC but who are applying for WIC services, or who have been
determined by some statistical means to be eligible for WIC
services.

(38) '"Poverty income guidelines" means the poverty income
guidelines prescribed by the United States department of health
and human services. 'These guidelines are adjusted annually by
the department of health and human services, with each annual
adjustment effective July 1 of each vyear. The poverty income
guidelines prescribed by the department of health and human
services are used for the Montana WIC program.

(3%9) "Pregnant women" means women determined to have one
or more embryos or fetuses in utero.

(40) "Priority system" means the ranking applied to per-
sons on a waiting list to ensure that those at highest nutri-
tional risk are the first ocnes chosen teo fill vacancies.

(41) "Program" means the special supplemental food pro-
gram for women, infants and children (WIC), authorized by sec-
tion 17 of the Child Nutrition Act of 1966, as amended.

(42) "Reallocation" means the process by which the USDA
monies are moved from one state agency which is spending at a
lower rate and given to another state agency that is able to
spend the money more rapidly due to larger caseloads and a
similar process used by the department among local agencies.

(43} "Registered dietitian" means a professional who
meets the academic and experience requirements described in
section 37-21-302, MCA.

(44) "Retail purchase system" means a system in which the
participant obtains WIC foods through an authorized food ven-
dor, i.e., grocer or dairy.

(45) "satellite" means a WIC program operated by another
WIC program which has primary administrative responsibility for
a program and contracts directly with the department. A satel-
lite differs from a site in that it 1is located outside the
defined project area, i.e., county or reservation.
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(46) "Site" means a single clinic offering services to
WIC participants within a defined project area that may contain
more than one clinie.

(47) "staffing pattern”"” means the ratio of WIC staff
needed to the number of participants served.
(48) "State plan" means the "1988 State Plan for Mon-

tana's Special Supplemental Food Program for Women, Infants and
Children (WIC)" (July 1987 edition), a plan of program opera-
tion and administration that describes the manner in which the
department intends to implement and operate all aspects of pro-
gram administration within its jurisdiction in accordance with
7 CFR 246.4.

(49) "supplemental foods" means those foods containing
nutrients determined to be beneficial for pregnant, breastfeed-
ing, and postpartum women, infants, and children, as prescribed
by 7 CFR 246.10.

(50) ‘"Voucher" means a check-like document which is trad-
ed by WIC participants for food at their local food vendors.
(51) "waiting list" means a list of applicants waiting to

be accepted in the WIC program when vacancies occur.

(52} The department hereby incorporates herein by refer-
ence the following:

(a) 7 CFR 246.4, which is a federal agency WIC regulation
concerning state agency program operations and administration;

(b) 7 CFR 246.5, which is a federal agengy WIC regulation
concerning selection of local agencies;

(c) 7 CFR 246.10, which is a federal agency WIC regula-
tion concerning the food delivery system;

(d) 7 CFR 246.14(b} and (c¢), which is a federal agency
WIC regulation concerning the distribution of funds;

(e) 7 CFR Part 3015, which contains the United States de-
partment of health and human services' uniform federal assis-
tance regulations. Part 3015 implements the policies estab-
lished by the office of management and budget (OMB) in circu-
lars A-21, A~87, A-102, A-110, and A-122, as well as OMB Guid-
ance on Implementation of the Federal Grant and Cooperative
Agreement Act of 1977.

(f£) the poverty income guidelines contained in volume 52
of the Federal Register, issue 94 (May 15, 1987);

(g) section 17 of the Child Nutrition Act of 1966, 42
U.S.C. 1771, et seq., as amended; and

(h} the "1988 State Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and Children (WIC)" (July
1987 edition), which is a comprehensive summary of applicable
federal regulations, procedures, and forms used by the depart-
ment.

(i) Copies of the above materials may be obtained from
the Family/Maternal and Child Health Services Bureau, WIC Pro-
gram, Codgswell Building, Capitel Station, Helena, Montana
59620.

AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50-1-202, MCA
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NEW RULE V SELECTION QF LOCAL AGENCIES (1) 1In se-
lecting new local agencies, the department, will apply the
criteria in 7 CFR 246.5{a) through (d) together with the fol-
lowing criteria:

(a) whether the program is located to be accessible to
participants;

(b) whether the program exhibits sufficient financial
integrity and solvency to assure its ability to continue pro-
gram operations; and

(c) whether there are documented, written procedures for
making referrals to and coordinating with the following ser-
vices and programs which are operating in the service area of
the local agency: prenatal care, immunizations, postnatal
care, family planning, well-child services, early pericdic
screening and development testing, schools, dental screening,
private physicians, health maintenance organizations, hospi-
tals, expanded food and nutrition education program, community
relief agencies, USDA food stamp program, handicapped chil-
dren's services, and maternal and child health services.

{2) The department hereby adopts and incorporates herein
by reference 7 CFR 246.5(a) through (e), which is a federal
agency rule setting forth requirements and procedures for local
agency selection and the expansion, reduction, and disqualifi-
cation of participating local agencies. Copies of 7 CFR
246.5(a) through (e} may be obtained from the Family/Maternal
and Child Health Services Bureau, WIC Program, Cogswell Build-
ing, Capitol Station, Helena, Montana 59620.

AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50~1-202, MCA

NEW RULE VI AGREEMENTS WITH LOCAL AGENCIES (1) The
department hereby adopts and incorporates herein by reference
7 CFR 246.6, which is a federal agency rule setting forth terms
and requirements for agreements between the department and
local agencies, Copies of 7 CFR 246.6 may be obtained from the
Family/Maternal and Child Health Services Bureau, WIC Program,
Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE VII PERIQODIC REVIEW AND DISQUALIFICATION QF
LOCAL AGENCIES (1) The department shall conduct periodic
reviews ¢0f the qualifications of authorized local agencies
under its Jjurisdiction. In ¢onducting such reviews, the de-
partment shall consider the program's history of prior program
performance and the factors listed in section (2) of this rule.
Based upon the results of such reviews, the department may make
appropriate adjustments among the participating local agencies,
including the disqualification of a local agency when the de-
partment determines that ancother 1local agency can operate the
program more effectively and efficiently. The department shall
implement the procedures established in section (3) of this
rule when disgqualifying a local agency.

(2) The department may disgualify a local agency upon
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consideration of:

(a) noncompliance with program rules;

(b} sufficiency of department funds to support the con-
tinued operation of all its existing local agencies at their
current participation level;

(c) whether, following a review of local agency creden-
tials in accordance with section (4) of this rule, another
local agenhcy can operate the program more effectively and effi-
ciently;

(d) the avallability of other community resources to par-
ticipants and the cost efficiency and cost effectiveness of
the local agency in terms of both food and administrative and
program services costs;

(e) the percentages of participants in each priority
level being served by the local agency and the percentage of
need being met in each participant category;

(f) the relative position of the area or special popula-
tion served by the local agency in the affirmative action plan;

(g} the local agency's place in the priority system es-
tablisghed in 7 CFR 246.5(d4)(1); or

(h) the capability of another local agency or adgencies to
accept the local agency's participants.

(3) When disqualifying a local agency under the program,
the department shall:

(a) make every effort to transfer affected participants
to another local agency without disruption of benefits;

(b) provide the affected local agency with written notice
not less than 60 days in advance of the pending action, which
notice shall include an explanation of the reasons for disqual-
ification, the date of disqualification, and, except in cases
of the expiration of a local agency's agreement, the local
agency's right to appeal as set forth in 7 CFR 246.18; and

(¢) ensure that the action 4is not in conflict with any
exXisting written agreements between the department and the
local agency.

(4) The department hereby adopts and incorporates herein
by reference the following:

{a) 7 CFR 246.18, which is a federal agency rule setting
forth the notice and hearing procedures for local agencies and
food vendors who are denied participation or are disqualified
from the program; and

(b) 7 CFR 246.5(d)(1), which is a federal agency rule
setting forth the priority system for selection of local agen-
¢ies.

{c) Copies of 7 CFR 246.18 and 7 CFR 246.5(d) (1) may be
obtained from the Family/Maternal and Child Health Services Bu-
reau, WIC Program, Cogswell Building, Capitol Station, Helena,
Montana 59620.

AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50-1-202, MCA
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NEW RULE VIII REQUIREMENTS FOR LOCAL AGENCY SELECTION OF
FOOD VENDORS (1) In selecting foed vendors to participate in
the program, local agencies shall apply the reguirementg of 7
CFR 246.12(e) through (o)}, and the following criterja:

(a) whether the place of the vendor's business is perma-
nent; no "reolling” stores may be allowed;

(b) whether the vendor stocks and maintains appropriate
quantities of authorized WIC foods;

(c) whether the vendor is accessible to WIC clients;

(d) whether the vendor has been disqualified from the
USDA food stamp program;

(e) whether the vendor has a valid, current license from
each appropriate Montana state agency, as may be required by
law.

AUTHORITY: 50-1-202, McCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE IX PERIODIC REVIEW AND DISQUALIFICATION OF FOOD
VENDORS (1) The department (or local agency in consultation
with the department), before re-authorization, shall conduct
periodic reviews of the operations of participating food ven-
dors. In conducting such reviews, the department oxr local
agency may utilize an "educational buy" or a "gompliance buy"
as described in the "1988 State Plan for Montana's Special
Supplemental Food Program for Women, Infants and Children
(WIC)" (July 1987 edition), and shall consider the following:

(a) a review of local agency monitoring reports;

(b) results of one or more on-site visits;

{¢) shared information from the Montana food stamp of-
ficer-in-charge;

(d) file review of one-half of the total currently autho-
rized vendors;

(e) on=-site follow-up to subsections (2)(a) and (d) above
when warranted by incomplete information or complaint;

(f) whether the vendor demonstrates ability to meet Mon-
taha WIC program requirements, as evidenced by performance
during the current agreement; and -

(g) whether patterns of participant use demonstrate com-
pliance with the program.

(2) Based upon such review, the department may take an
adverse action (other than a warning letter}) against the ven-
dor, including disqualification of +the food vendor from par-
ticipation in the program.

(3) When taking an adverse action (other than a warning
letter) against a vendor, including disqualification of a food
vendor from the program, the department shall provide the af-
fected vendor with written notice not 1less than 15 days in
advance of the pending action which notice mugt include the
reasons for the adverse action, the date of adverse action,
and, except in cases of the expiration of the vender's WIC
agreement, the vendor's right to appeal as set forth in 7 CFR
246.18,

(4) The department hereby adopts and incorporates herein
by reference the following:
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(a) the "1988 State Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and Children (WIC)'" (July
1987 edition), a comprehensive summary of applicable federal
regulations, procedures, and forms used by the department; and

(b) 7 CFR 246.18, which is a federal agency rule setting
forth the notice and hearing procedures for local agencies and
food vendors who are denied participation or are disqualified
from the program.

(¢) Copies of these documents may be obtained from the
Family/Maternal and Child Health Services Bureau, WIC Program,
Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE X AGREEMENTS WITH FOOD VENDORS (1) The de-
partment hereby adopts and incorporates herein by reference 7
CFR 246.12(f), which is a federal agency rule setting forth
terms and requirements for agreements between the department
and food vendors. Copies of this document may be obtained from
the Family/Maternal and Child Health Services Bureau, WIC Pro-
gram, Cogswell Building, Capitol Station, Helena, Montana
59620.

AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE XI APPEALS BY PROGRAM PARTICIPANTS (1} An
individual who has been denied participation or been disquali-
fied from the program by the local agency may request a fair
hearing by contacting either the local agency or the department
no later than 60 days after the local agency's adverse action
has been communicated tc the individual.

(2) The processing of such requests and the conduct of
such hearing shall be in accordance with 7 CFR 246.9 and appli-
cable sections of the "1988 State Plan for Montana's Special
Supplemental Food Program for Women, Infants and Children

(WIC)" (July 1987 edition), a comprehensive summary of appli-
cable federal regulations, procedures, and forms used by the
department.

(3) The department hereby incorporates herein by refer=-
ence the following:

(a) 7 CFR 246.9, which is a federal agency rule setting
forth fair hearing procedures for individuals who are denied
participation or disqualified from the program; and

(b) the fair hearing requirements of the "1988 State Plan
for Montana's Special Supplemental Food Program for Women,
Infants and Children (WIC)"™ (July 1987 edition), a comprehen-
sive summary of applicable federal regulations, procedures, and
forms used by the department.

(¢) Copies of the above documents may be obtained from
the Family/Maternal and Child Health Services Bureau, WIC Pro-
gram, Cogswell Building, Capitol Station, Helena, Montana
59620.

AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50-1-202, MCA
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NEW RULE XII APPEALS BY LOCAL AGENCIES AND FOOD VENDORS

t1) A local agency or a food vendor which is denied par-
ticipation or, during the course of a contract or agreement, is
disqualified or its participation is otherwise adversely af-
fected may request a fair hearing before the department. Ex-
piration of a contract or agreement with a food vendor or local
agency is not subject to appeal.

(2) The issuance of notice of adverse action, the proces-
sing of fair hearing regquests, and the conduct of such hearings
shall be in accordance with the provisions of 7 CFR 246.18 and
applicable sections of the "1988 State Plan for Montana's Spe-
cial Supplemental Food Program for Women, Infants and Children
(WIC)" (July 1987 edition).

(3) The department hereby adopts and incorporates herein
by reference the following:

(a) 7 CFR 246.18, which is a federal agency rule setting
forth the notice and hearing procedures for local agencies and
food vendors who are denied participation or are disqualified
from the program; and

(b) the fair hearing requirements for local agencies ahd
food vendors set forth in the "1988 State Plan for Montana's
Special Supplemental Food Program for Women, Infants and chil-
dren (WIC)" (July 1987 edition), a comprehensive summary of
applicable federal regulations, procedures, and forms used by
the department.

(c) Copies of 7 CFR 246.18 and the local agency and food
vendor fair hearing provisions of the "1988 State Plan for Mon-
tana's Special Supplemental Food Program for Women, Infants and
Children (WIC)" (July 1987 edition) may be obtained from the
Family/Maternal and Child Health Services Bureau, WIC Program,
Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTHORITY: 50-1-202, MCA
IMPLEMENTING: 50-1-202, Mca

3. Due te the growth and increasing complexity of the
WIC program, the department is proposing these rules to provide
a clear written procedural framework under which to administer
the WIC program.

4. Interested persons may submit their data, views, or
arguments concerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments

may alsc be submitted to Robert L. Solomon, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, by no later than May 6, 1988,

5. Robert L. Solomon, at the above address, has been
designated to preside over and conduct the hearing.

o 5T .
Fhos [ s eyt en g’

(JOHN J,/ DRYNAN, M.D., Director
- Vv

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PROPOSED
rule 16.32.501 concerning ) AMENDMENT OF RULE
reportable tumors )
‘NC HEARING CONTEMPLATED
{(Tumor Registry)

To: All Interested Persons

1. On March 29, 1988, the department proposes to amend
ARM 16.32.501, concerning the reporting by hospitals and clini-
cal laboratories of the incidence of tumors.

2. The rule, as proposed to be amended, appears as fol-
lows (new material is underlined):

16.32.501 REPORTABLE TUMORS

(1)-(4)  same as existing rule.

(5) In order for the department to maintain current re-
porting, hospitals shall submit to the department information
on reportable tumors within six months from the date of dis-
charge; independent laboratories shall submit to the depart-
ment information on reportable tumors within six months from
the date the laboratory service associated with the tumor was
rendered.

AUTHORITY: 50-15-706, MCA
AUTH. EXT.: Sec. 1, Ch. 12, L. 1985

IMPLEMENTING: 50-15-703, MCA

3. The department is proposing this amendment to the
rule because current rules do not specify a time frame for
reporting cancer cases, and facilities have sometimes delayed
filing case reports for as long as two years, making it impos-
sible for the Montana c¢entral tumor registry to maintain ac-
curate and current information on the incidence of tumors in
Montana. The proposed six-month period is identical to the
deadlines established by the American College of Surgeons for
accredited cancer programs.

4. Interested parties may submit their written data,
views, or arguments concerning this amendment to Robert L.
Solomon, Department of Health and Environmental Sciences, Cogs-
well Building, Capitol Station, Helena, Montana 59620, no later
than March 28, 1988,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views, and arguments
orally or in writing at a public¢ hearing, he must make written
reguest for a hearing and submit this request along with any
written comments he has to Robert L. Solomon, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, no later than March 28, 1988.

6. If the agency receives requests for a public hearing
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under Section 2-4-315, MCA, on the proposed rule amendment,
from either 10% or 25, whichever are fewer, of the persons who
are directly affected by the proposed amendment; from the Ad-
ministrative Code Committee of the legislature; from a govern-
mental subdivision or agency; or from an association having not
fewer than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be 7
hospitals and/or ¢linical laboratories.

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE REPEAL ) NOTICE QF THE PROPOSED Repeal
of ARM 42,6.121 through ) of ARM 42,6.121 through
42,.6.123 relating to Child ) 42,6,123 relating to Chjild
Support Collection Fees. ) Support Collection Fees,

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On March 28, 1988, the Department proposes to repeal ARM
42.6.121 through 42.6.123 relating to child support collection
fees.

2. The rules proposed to be repealed can be found on page
42=-615 of the Administrative Rules of Montana.

3. The Department proposes to repeal these rules because
the 1985 amendments to § 40-5-203(3), MCA no longer allow a
collection fee to be charged to the applicant.

4. Interested parties may submit their dJdata, views, or
arguments concerning the proposed repeal in writing to:

Cleo Anderson

Department of Revenue

Legal Division

Mitchell Building

Helena, Montana 59620
no later than March 24, 1988.

5. If a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally or
in writing at a public hearing, he must make written request for
a hearing and submit this request along with any written com-
ments he has to Cleo Anderson at the above address no later than
March 24, 1988,

6. If the agency receives requests for a public hearing on
the proposed repeal from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed repeal;
from the Administrative Code Committee of the Legislature; from
a governmental subdivision, or agency; or from an association
have no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Tan
percent of those persons directly affected has been determined
to be 25.

7. The authority of the Department to make the proposed
repeal 1is based on § 40-5-203,. MCA, and the rules implement

§ 40-5-203(3), McCa. :
::fi:ﬁm,\

JO D, LaFAVER, Director
partment of Revenue

Certified to Secretary of State 2/16/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND-
MENT of ARM 42.25.1001,
42.25.1011, 42.25.1013,
42,25.1014, 42.25.1015,
42.25,1017 & 42.25.1021
42.25.1022 and 42.25.1023,
the REPEAL of 42,25.1006,
42.25.1024, 42.25.1025 and
42,25,1026 and@ the ADOPTION
of NEW RULES T through VII,

NOTICE OF PUBLIC HEARING on
PROPOSED AMENDMENT, ADOPTICN
AND REPEAL of Net Proceeds
Rules for the Natural
Resource and Corporation
Tax Division

TO: All Interested Persons:

1. On March 16, 1988, at 10:00 a.m., a public hearing will
be held in the Pourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the amendment and
repeal of the above-referenced administrative rules and the
adoption of new rules I through VIII relating to Net Proceeds
for the Natural Resource and Corporation Tax Division.

2. The rules as proposed to be amended provide as follows:

42.25.1001 DEFINITIONS +3i}--i1Gress value! means the werth
of the gress yields as determined by the operateris ey predue-
erls sales contracts: If the contracts are net arma-lengthy a
vaiue muse pe applied which refleets the market vaiue st the
sates eontract dater TFhe gross value &9 not dependent upen a
sater

(2) and (3) will be renumbered (1) and (2).

(3)  "Development"” means any activity at or near a well site
which enhances or causes the continuation of production from a
well, This includes but is not 1limited to such things as
repairs, installing new equipment, pulling, c¢leaning, bailing,
acidizing, and sandfracing which occur after the date of initial
production for the well.

(4) "Arm's=~length contract" means a contract or an agree-
ment to sell that has been arrived at between independent,
nonaffiliated parties of adverse economic interest not involving
any consideration other than the sale. Contracts or agreements
for the purpose of these rules will be defined to be non-arm's-
length 1f the parties to the contract or agreements have busi-
ness relationships other than the agreement between the buyer
and seller which have influenced the sales price.

(5] "Contract price” means the price stated as per unit of
production (e.g. mcf, gallon, barrel, ton, et¢.) as determined
from an arm's-length contract. Contract price shall include the
value of all natural gas, (Btu adjusted) natural gas 1liquids,
other products, stored gas, reimbursements, transportation and
any other consideration received for the disposition of oil or
natural gas as determined pursuant to the arm's-length contract,
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{6) "Central facilities" are installations which are used
to coul, heat, separate, dehydrate, compress, sweeten or gather
natural gas at a point remote from the well or wells. These

facilities do not include processing plants.
(7} "Delivery price adjustments™ as used herein will
include all expenses directl incurred in the operation and

maintenance of "central facilities" such as direct labor, sup-
plies and utilities, This will also include the amortization of
the initial cost of the construction of the facility, determined
on a straight-line basis for a period of ten consecutive years
beginning the year in which the facility first began to operate.
"Delivery price adjustments” are merely a reduction in price and
are not meant to be a deductible expense beyond the well or to
include "plant products price adjustments."

(8) “Delivery point" means a point past the wellhead.

(9) "Interstate pipeline"™ means a person engaged in the
transportation of natural gas produced in Montana to points
across the exterior boundaries of the State. This includes
natural gas transported into Canada.

{10) "Intrastate pipeline” means a person engaged in the
transportation of natural gas within the state of Montana,
excluding gathering, and who may sell the gas to the ultimate
consumer .

(11) "MCF" means 1,000 cubic feet of natural gas measured
at a pressure of 14.73 pounds per square inch and a temperature
of 60 degrees Fahrenheit.

(12)  "Natural gas"” means a mixture of hydrocarbon gases and
other products which at atmospherie conditions of temperature
and pressure are in a gaseous state.

{13) "Natural gas ligquids®™ means all ethane, butane, pro-
pane, hexanes, heptanes and heavier gases which are removed for
natural gas by processing.

(14) "Net-back method"” means a method for calculating con-
tract price at the well or lease by deducting from the uitimate
sales price or gross sales proceeds for the oil or natural gas
{including residue, stored gas, natural gas liquids, and other
products extracted or processed) cost of transportation and/oyx

rocessing.
{18) "Point of sale" means the point at which there has
been a sale or transfer of npatural gas to an intrastate or

interstate pipeline.

(16) "Processin lant" is an installation designed to
remove "Natural gas liquids” and "other products” from natural
gas at a point remote from the well or wells, These include
absorption, adsorption, or refrigeration.

(17) _ "Plant products price adjustments" as used herein will
include all expenses directly incurred in the operation and
maintenance of a 'processing plant’ such as direct labor, sup-
plies and utilities. This will also include the amortization of
the Initial cost of the construction of the plant, determined on
a straight-Iine basis for a period of ten consecutive years
beginning the year in which the plant first began to operate.
"Plant products price adjustments" are merely a reduction in

MAR Notice No. 42=-2-387 4-2/25/88



-363-

price and are not meant to be a deductible expense beyond the
well, or to include "delivery price adjustments.”

{18) "Royalty unit value" means the same as contract price
defined above.

(19) "Other products" means those products or elements,
either solid or 1liquid form, other than residue or natural gas
liquids, which are removed from natural gas by processing.

(20) "Residue gas"™ means the gas remaining after processing
in a processing plant which removes liguid hydrocarbons and
other gas products from the natural gas.

(21) "Stored gas" means natural gas produced from one pro-
ducing formation and injected into another depleted formation
for purposes of temporary storage.

(22) These definitions apply to returns filed for produc-
tion years 1987 and after.

AUTH:  Sec. 15-23-108 MCA; IMP, Secs. 15-23-602 and 15-23-603
MCA.

42,25.1011 TREATMENT OF ROYALTIES (1) Remains the same.

(2) All taxable royalty payments shall be assessed at full
cash value regardless of the net proceeds of the operator.
Certain royalty interests are considered to be nontaxable. The
following are nontaxable royalties: are se: forth in subsection
43+

433--A3t reyalties arve subject €6 taxation with certain
exceptions as defined belows

(a) Royalties paid to the U. 5. government, state, county,
city, school district, or other political subdivision of the
state. are consideved to be nontaxable

(b) Royalties paid to 1Indian tribes from producticon on
tribal 1land leased pursuant to the 1938 Indiah Mineral Leasing
Act, 25 U.S8.C. §§ 3%6a-396y have been determined to be taxabier
but  and royalties pald to the U. S, government from production
on allotted Indian land. have bheen determined to be nentaxabile
AUTH: Sec. 15-~23-108 MCA; IMP, Secs. 15-23-603 and 15-23-605
MCA,

42.25.1013 LABOR COSTS (1) All monies expended for labor
to the extent used in the development or production of a well,
lease, or unit, except as provided in ARM 42.25.1015, may be
deducted in computing net proceeds as provided under ARM
42.25.1002 and 42.25.1004. Labor costs incurred in drilling a
well must be amortized through the procedures in ARM 42.25.1015.

(2) TLabor shall include all monies expended for labor in
the development or production of gas or oil including payments
to a person for pumping and metering a well, lease or unit.

(3) Salaries of engineers, geologists, maintenance and
other technical personnel are a deductible item only to the
extent that such personnel devote time to the specific well,
lease, or unit. .

(4) Buperintendents Superintendence shall be meant to
include only the persons or officers actually engaged directly
in the working of the well, lease, or unit or superintending the
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management thereof., This deduction is not meant to include any
personnel 1in a corporate or headquarters office who are not
involved in the actual on site operations. Superintendence does
not include salaries of engineers, geclogists, maintenance and
other technical personnel delineated in (3) above.

{5) Labor costs include, in addition to salaries and wages,
payroll taxes and payments by employers to health, welfare, and
retirement plans for the benefit of employees whose salaries or
wages are deductible under this rule.

(6) Except as provided for in (3) above, labor costs are
deductible only to the extent that the employee's services are
performed at the site of a well, the costs are verifiable
through contemporaneous record keeping, an actual payment has
been made for the costs, and the amount claimed is reasonable
and consistent with amounts paid for comparable services within
the oil and gas industry in Montana.

(7) These amendments apply to returns filed for production
years 1987 and after.

AUTH: Sec. 15-23-108 MCA; IMP, Secs. 15-23-602 and 15-23-603
MCA,

42.25.1014 COSTS QOF IMPROVEMENTS, REPAIRS, AND BETTERMENTS
(1) All menies expended for improvements, repairs, and better-
ments necessary in and about the working of the well, lease, or
unit may be deducted in computing net proceeds as provided under
ARM 42,25.1002 and 42,25.1004,

(2) All monies expended to workover a well may be deducted
and shall include but are not limited to pulling, cleaning,
bailing, acidizing and sandfracing. These costs shall not
include any amounts expended for chemical supplies needed and
used in a tertiary recovery project as these costs are amor-
tized pursuant to 15,23.603(5).

(3) These amendments apply to returns filed for production
years 1987 and after,.

AUTH: Sec. 15-23-108 MCA; IMP, Secs. 15-23-602 and 15-23-603
MCA,

42.25.1015 DEDUCTION FOR DRILLING  COSTS AND CAPITAL
EXPENDITURES (1) through (5) remains the same.

(6 Acquisition costs cannot be deducted in the year
incurred or capitalized and amortized pursuant to this rulae.
However, the new owner of a previocusly producing well, lease or
unit will be allowed to continue to deduct any unamortized
drilling costs and capital expenditures of the previous owner(s)
over the remainder of the original amortization period.

(7) These amendments apply to returns filed for production
years 1987 and after.

AUTH: Sec. 15-23-108B MCA; AUTH Extension, Sec. 3, Ch. 642, L.
1985, Eff, 4/30/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87;
IMP, Secs. 15-23-602, 15-23-603 and 15-23-604 MCA.

42.25.1017 ADMINISTRAYIVE ANP OTHER QPERATIONAL COSTS (1}
All monies expended for supplies, tools, chemicals and additives
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to the extent used in the development or production of a well,
lease, or unit except as provided for in ARM 42.25.1015 may be
deducted in computing nhet proceeds as  provided under ARM

42,25.1002 and 42.25.1004. Chemicals and additives as used in
this section are not meant to include chemicals and additives
used in a tertiary recovery project. €ierzeal and office

expenses are aitlewed oniy te the extent that they reiate to the
aetunt production of the preduets

(2) All money expended for fire insurance, liability and
casualty insurance directly attributable to the operation and
development of the well, workers' compensation insurancey and
performance or indemnity bonds required by the laws or rules of
this state, and for payment by operaters teo welfare and retive-
ment funds when required by wage contraces between eperators and
empieyees may be deducted in computing net proceeds as provided
under ARM 42.25.1002 and 42.25,1004. Deductions for liability
and casualty insurance, and performance or indemnity bonds are
effective for production years beginning on or after January 1,
1985.

(3) and (4) will remain the same language but will be renum-
bered (9) and (10).

(5) will become (11) and is amended below.

(3) All monies expended for the removal and disposal of
salt water from a well, lease or unit may be deducted. This
deduction shall not include the costs of drilling a disposal
well, as such cost should be deducted pursuant to ARM
42.25.1015.

{4) All monies expended for telephones to provide a commu-
nication link between wells, leases or units can be deducted.
The telephones must be located at the well site, or the lease Or
unit. Mobile telephones and radios installed in vehicles which are
deductible pursuant to 42.25.1012 (2) (a) and (2) (b) are
deductible In the same prorated portion as the vehicle expense
would be provided for therein.

(5) A1l monies expended to transport well repair parts,
tools, materials and supplies may be deducted.

(6)  All monies expended for fuel and power used in the
operation of a well, lease or unit may be deducted., To the
extent that fuel consumed on a lease, well, or unit is produced
from that well, lease or unit and the volume and value has been
included in the gross product yielded as described in
42,25,1004, the fuel may be deducted.

(7} All monies expended to transport personnel to and from
the well location may be deducted., For expenses to be claimed
herein the cost of services performed by such personnel must be
deductible pursuant to 42.25,1013 and must not have been other-
wise deducted under other provisions of these rules.

(8) All on site expense actually incurred in the develop-
ment and operation of a well, lease or unit, may be deducted and
must be documented pursuant to 42.25.1018.

5% (11) Ne misceiilanecus items wiil be atiewed: All deduc-
tions must be itemized.
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(12) These amendments apply to returns filed for production
years 1987 and after, Provided, however that the language
deleted in subsection (1) applies to all production years open
under the applicable statute of limitations.

AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 3, Ch. 642, L.
1985, Eff. 4/30/85 and Sec. 25, Ch. 644, L. 1987, Eff. ©5/13/87;
IMP, Secs, 15-23-602 and 15-23-603 MCA.

42.25.1021 NEW PRODUCTION REPORTING REQUIREMENT (1)
Effeetive Juty Iy ¥5985; enm An operator must report production
from an oil or gas iease well on a quarterly basis if that lease
well has not had production during the five year period immedi-
ately preceding the first month of production zand began new
production after March 31, 1987. The quarterly report must be
submitted to the department on or before the last day of Octo-
ber, January, April, and July. If production from a tease well
is required to be reported on a gquarterly basis, such reporting
requirement shall remain in effect throughout the duration of
the iease well., £ a well is drilled on a currentiy produeing
tease; production from that weili is not considered new produe-
ekonT However; onee a lease gualifies as new preduction; all
additionat preduction £from that tease will alse gquaiify as new
production: Feor purpeses of this rule; the definitions of iease
and unit shaiil be those set foreh in ARM 42722-3120%~
AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 22, Ch, 695, L.
1985, Eff, 5/9/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87;
IMP, Secs, 15-23-602 and 15-23-603 MCA.

42.25.1022 NET PROCEEDS COMPUTATION ~ QUARTERLY FILINGS

(1) Net proceeds for purposes of new producticon from an oil
or gas 3lease well are the equivalent of gross sales proceeds
without a deduction for excise taxes on the product yielded from
such lease for the period covered by the statement. There shall
be deducted from the gross proceeds, the value of petroleum and
other mineral or crude oil or cubic feet of natural gas produced
and used in the operation of the 3%ease well from which the
petroleum or other mineral or crude o0il or natural gas was pro-
duced.
The gross vaiue shall mot inelude the vaiune of nratural gaos
exempt from taxation under 315-23-6%2; MEA7; nor the value of
governmental woyaleies from sil and gas production whiech are
exempt under 15-6-2037; MEA-
AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 22, Ch. 695, L.
1985, Eff. 5/9/85 and Sec. 25, Ch. 655, L. 1987, Eff, 5/13/87;
IMP, Secs, 15-23-603 and 15-23-604 MCA.

42.25,1023 €6MMENEBEMBENT ©F NEW PRODUCTION EXEMPTION (1)
In determining whether production frem a lease %s deemed new
predustiony the five year pariod of inasctiviey shali be caten-
iated from the tase day of the eatendar menth immediately pre-
eeding the menth in whieh eithers

{a}--natural gas is piszeed ints a natural gas distribution
systemy or
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4b}--when production for sale fvem & owvnde oit wedlld ig
pumped or flows-c

New production as defined in 15-23-601, MCA is exempt from
taxation for the first 12 months of production as provided 1in
15-23-612, MCA.
AUTH: Sec, 15-23-108 MCA; AUTH Extension, Sec. 22, Ch., 6%5, L.
1985, Eff. 5/9/85 and Sec. 25, Ch. 655, L. 1987, Eff, 5/13/87;
IMP, Secs. 15-23-60]1 and 15-23-612 MCA.

42.25.1006 NATURAL GAS EXEMPT FROM ONE-HALF THE NET PRO-
CEEDS TAX IS HEREBY REPEALED.
AUTH: Sec, 15-23-108 MCA; AUTH Extension, Sec. 25, Ch. 655, L.
1587, Eff. 5/13/87; IMP, Sec. 15~23-612 and 15-36-121 MCA.

42,25.1024 UNITIZED LEASES - NEW PRODUCTION DETERMINATION
IS HEREBY REPEALED.
AUTH: Sec, 15-23-108 MCA; AUTH Extension, Sec. 22, Ch. 695, L.
1985, Eff. 5/9/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87;
IMP, Sec., 15-23-601 MCA,.

42.25.1025 PRODUCTION FROM NEW FORMATION OF CURRENTLY PRO-
DUCING LEASE IS5 HEREBY REPEALED.
AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 22, Ch. 695, L.
1985, Eff. 5/9/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87:
IMP, Sec. 15-23-601 MCA.

42,25.1026 CHANGES IN LEASES IS HEREBY REPEALED.
AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 22, Ch. 695, L,
1985, Eff. 5/9/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87;
IMP, Sec. 15-23-601 MCA.

3. The new rules as proposed to be adopted are as follows:

RULE I PQLICY ON NET PROCEEDS DEDUCTIONS (1) The net
proceeds of oil and gas law provides for limited deductions for
expenses incurred at the well or lease located in Montana. The
net proceeds tax is a property tax and is significantly differ=-
ent from an income tax. Accordingly, the net proceeds law does
not allow the broad spectrum of deductions allowed under an
income tax. Deductions are allowable only to the extent that
they represent expenses directly related to extracting oil and
gas from the ground and were actually incurred and paid for.
Further, the expenses must only be for those costs specifically
listed in the law and in these rules.

(2) This rule applies to returns filed for production years
1987 and after,

AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 3, Ch. 642, L.

1985, Eff. 4/30/85 and Sec. 25, Ch, 655, L. 1987, Eff. 5/13/87;
IMP, Secs. 15-23«602 and 15-23-603 MCA.

RULE IT DECLARATORY RULING PROCEDURE (1) When an operator
is wuncertain how these regulations will apply to a particular
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circumstance that person may petition the Department for a
declaratory ruling as to the applicability of the statute and/or
these regulations to his activity or proposed activity. Section
2-4-501 provides the authority, and regulations 1.3.227 through
1.3.229 A.R.M. provides for the procedures to be wused in
reguesting a ruling.

(a) In addition to the contents of the petition c¢utlined in
rule 1.3.227, a petition must delineate the well or wells for
which the petition is submitted.

{2) This rule applies to returns filed for production years
1987 and after.

AUTH: Sec. 15-23-108 MCA:; AUTH Extension, Sec. 3, Ch. 642, L.

1985, Eff. 4/30/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87;
IMP, Secs. 15-23~602 and 15=-23=-603 MCA.

RULE III GROSS SALES PROCEEDS (1) The gross sales pro-
ceeds from the sale of oil and condensate shall be equal to the
total production sold times the stated contract price for the
cil and condensate, in no event will the stated price be less
than the posted field price for similar oil.

(a) Where an arm's-length sales contract price or a posted
price includes a provision whereby the listed price is reduced
by a transportation factor the gross sales proceeds will equal
the contract price or posted price less the transportation fac-
tor.

If an operator has a non-arm's-length transportation con-
tract or performs the transportation services himself, the
amount of transportation will be based upon the operator's actu-
al cost to transport the oil. However, this cost shall not
exceed the transportation costs incurred wunder comparable
arm's-length sales contracts or as provided for in posted prices
in the area. In determining comparability the following factors
will be considered: type of transportation (truck vs pipeline)
distance transported, volume and such factors as may be appro-
priate to reflect the actual cost to transport.

(2) The gross proceeds of unprocessed natural gas are
determined as provided for in this subsection.

(a) If unprocessed natural gas is sold pursuant to an
arm's-length contract at the wellhead, the contract price multi-
plied by the volume of natural gas will be accepted as gross
sales proceeds.

(b) If there is no contract or a non-arm's-length contract
at the wellhead and the wellhead is the point of sale, the gross
sales proceeds will be equivalent to a contract price derived
from, or paid under, comparable arm's-length contracts for pur-
chases, sales or other dispositions of like-quality gas in the
same field multiplied by the volume of natural gas. In deter-
mining comparability the following factors will be considered:
time of execution, duration, market or markets served, terms,
quality of gas, volume, and such factors as may be appropriate
to reflect the value of the gas.
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{c) If there is no contract or a non-arm's-length contract
at the wellhead and the wellhead is not the point of sale, the
gross sales proceeds from the no contract or non-arm's-length
sale will be compared to the gross sales proceeds arrived at
under comparable arm's length contracts for purchases, sales or
other dispositions of like-quality gas in the same field. 1In
determining comparability the following factors will be consid-
ered: time of execution, duration, market or markets served,
terms, quality of gas, volume, and such factors as may be appro-
priate to reflect the value of the gas. The gross sales pro-
ceeds under the no contract situation or non-arm's-length
contract may be used for net proceed purposes if both of the
following conditions are met:

(1) the gross sales proceeds determined under the no con-
tract situation or non-arm's-length contract are substantially
equal to the gross sales proceeds in comparable arm's-length
contracts and;

(ii) the arm's-length contract or contracts used in the
comparison must represent more than 50% of the producing wells
in the field;

(dy If (e){i) and (ii) are not satisfied the gross sales
proceeds will be based upon the first arm's-length sale prior to
or at the delivery point. To the extent that the contract price
includes additional value for gathering, compression, dehydra-
tion and sweetening the operator may adjust the contract price
for delivery price adjustments attributed as follows:

(i} The total delivery price adjustment calculated for the
tax period is divided by the total number of MCF's of natural
gas of the operator, and other producers, if any, entering the
central facilities,. This quotient is the delivery price
adjustment/MCF for each return filed pursuant to 15-23-602, MCA.
The operator may adjust the contract price of each MCF reported
by the delivery price adjustment/MCF.

(3) The gross proceeds of processed natural gas are deter-
mined as provided for in this subsection.

{(a) If natural gas which normally would be processed is
s0ld pursuant to an arm's-length contract at the wellhead, the
contract price multiplied by the volume of natural gas will be
accepted as gross sales proceeds. Natural gas that must be
passed through a processing plant may be processed and/or sold
pursuant to separate contracts or agreements for the residue,
natural gas liquids and other products.

(b) When natural gas is processed pursuant to an arm's-
length contract the contract price multiplied by the volume of
natural gas determined will be accepted as gross sales proceeds,

(c) When natural gas is processed pursuant to a non-arm's-
length contract the gross sales proceeds for the residue, natu-
ral gas liquids and other products will be determined as
follows:

(1) If residue is sold pursuant to an arm's-length contract
the gross sale proceeds for the residue will be the contract
price multiplied by the gquantity of residue,

(ii) If the residue is not sold pursuant to an arm's-length
contract, the gross sales proceeds will be equivalent to the
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contract price derived from, or paid under, comparable arm's-~
length contracts for purchases, sales or other dispositions of
like~quality gas in the same field or area multiplied by the
quantity of residue gas, In determining comparability the fol-
lowing factors will be considered: time of execution, duration,
market or markets served, terms, quality of gas, volume, and
such other factors as may be appropriate to reflect the value
of the gas. :

(iii) If natural gas liquids are s$old pursuant to an
arm's~length contract the gross sales proceeds for the natural
gas liquids will be the contract price received multiplied by
the volume of ligquids and adjusted for the plant p.oducts price
adjustment attributable to the natural gas liquids determined as
follows:

{A) The plant products price adjustment for the natural
gas liguids only, divided by the total gallons produced for the
operator, and other producers, if any. This gquotient is the

plant products price adjustments/gallon, For each return filed
pursuant to 15-23-602, MCA the operator may adjust the contract
price of each gallon reported by the plant products price
adjustment.

(iv} If natural gas liquids are sold pursuant to a non-
arm's-length contract the gross sales proceeds will be equiva-
lent to the gross sales proceeds contract price derived from, or
paid under, comparable arm's~length contracts for purchases,
sales or other dispositions of like=-quality gas in the same
field or area, multiplied by the volume of liquids. In deter-
mining comparability the following factors will be considered:
time of execution, duration, market or markets served, terms,
quality of gas, volume, and such other factors as may be appro-
priate to reflect the value of the gas.

(A Plant products price adjustments will be allowed as
described in (iii) (a) above.

(v) If other products are sold pursuant to an arm's-length
contract the gross sales proceeds for the other products will be
the contract price received multiplied by the volume of other
products adjusted for the plant products price adjustment
attributable to the other products determined as follows:

(A) The plant products price adjustment for the other
product only divided by the total units produced for the opera-
tor, and other producers, if any. This quotient is the plant
products price adjustments/unit. For each return filed pursuant
to 15-23-602, MCA the operator may adjust the contract price of
each unit reported by the plant products price adjustment.

{vi) If other products are sold pursuant to a non-arm's-
length contract the gross sales proceeds will be equivalent to
the gross sales proceeds contract price derived from, or paid
under, comparable arm's-length contracts for purchases, sales or
other dispositions of like-gquality products in the same field or
area multiplied by the volume of other products. In determining
comparability the following factors will be considered: time or
execution, duration, market or markets served, terms, guality of
gas, volume, and such other factors as may be appropriate to
reflect the value of the products.
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(a) plant products price adjustments will be allowed as
described in (iii) (a) above.

(4) The gross sales proceeds of stored gas are determined
as provided for in this subsection. When a part or all of the
"natural gas" produced is stored rather than sold in a given
period, the following methods can be used in calculating gross
sales proceeds. (Contract price as mentioned herein will be
based upen the same guidelines as for unprocessed and processed
natural gas as stated previously.)

(a) The stored gas may be valued in the period of extrac-
tion by using the same contract price as received for the sold
gas.

(b) The stored gas may be valued in the period that it is
actually sold by using the contract price received at the time
of the sale and applying first in, first out (i.e. the natural
gas stored first will be considered to be sold first). If this
method is used an inventory of stored and sold gas must be pre-
sented to this department using the following example (when this
method is first employed the schedule must show a complete year
by year inventory of the stored gas from the date of initial
storage):

Beginning Inventory of Stored Gas 800 MCF's
Current Year Total Extracted 1000 MCF's
Current Year Total Sold 500 MCF's
Total Stored Gas Sold Current Year 300 MCF's

Beginning Inventory 800
Plus: Total Current Extraction 1000
Less: Total Current Sales 500

500
Total Stored Gas Before Resale 1300
Less: Stored Gas Sold Current Year (300)
Year End Inventory 1000

Gross Sale Proceeds Calculation:

Total MCF sold current year (from line 3 above)
500 X Contract Price Rec =

Total MCF stored gas sold current year (from line 3)
300 X Contract Price Rec =

Total MCF X Avg Contract Price = Gross Sales Proceeds

To be placed on Page 1 of Form NP3.

Exception:
Any gas that is to be stored that crosses interstate
(includirg Canadian) borders to be stored, must be valu-
ed in the périod of extraction as per 1 herein.
(5} If the gross sales proceeds for oil or natural gas
cannot be reasonably determined by any method described herein
then the Department may use or require the operator to use any
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other method which reasonably measures the value of the oil or
natural gas (including residue, natural gas liquids, other
products and stored gas). This may include values determined
under arm's-length contracts for like-quality gas in nearby
fields or areas, posted prices for gas, prices received in
arm's-length spot sales of gas, net-back method or other
reliable sources of price or market information.

(6) This rule applies to returns filed for production years
1987 and after.

AUTH: Sec, 15-23-108 MCA; AUTH Extension, Sec. 3, Ch. 642, L.
1985, Eff. 4/30/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87;
IMP, Secs. 15-23-602 and 15-23-603 MCA,

RULE IV _NECESSITY OF PROOF (1) Any expense or adjustment
will be disallowed 1if the operator does not keep adeguate
records or other proof to show the amount and purpose of the
expense. To satisfy the adequate records requirement, there
muyst be records maintained that were prepared at or near the
time of use, and the records must be supported by receipts,
vouchers or other documentary evidence.

{2) This rule applies to returns filed for production years
1987 and after.

AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 3, Ch. 642, L,
1985, Eff. 4/30/85 and Sec. 25, Ch. 655, L. 1987, Eff. 5/13/87;
IMP, Secs. 15~23~602 and 15-23-603 MCA.

RULE V INTERIM PRODUCTION REPORTING REQUIREMENT (1) An
operator must report production from an oil or gas well on a
guarterly basis if that well has not had production during the
five vyear period immediately preceding the first month of pro-
duction and began interim production after June 30, 1985 and
before April 1, 1987. The quarterly report must be submitted to
the department on or before the last day of October, January,
April, and July. If production from a well is required to be
reported on a quarterly basis, such reporting requirement shall
remain in effect throughout the duration of the well.

AUTH: Sec, 15-23-108 MCA; AUTH Extension, Se¢. 25, Ch. 655, L.
1987, Eff. 5/13/87; IMP, Sec. 15-23-602 MCA.

RULE VI INTERIM NET PROCEEDS COMPUTATION - QUARTERLY FIL-
INGS (1) Net proceeds for purposes of new production from an
0il or gas well are the equivalent of gqross sales proceeds with=-
out a deduction for excise taxes on the product yielded from
such well for the period covered by the statement. There shall
be deducted from the gross proceeds, the value of petroleum and
other mineral or crude oil or cubic feet of natural gas produced
and used in the operation of the well from which the petroleum
or other mineral or crude oil or natural gas was produced. The
gross sales proceeds of governmental royalties from oil and gas
production are exempt under 15-6-201, MCA.

AUTH: Sec. 15-23~108 MCA; AUTH Extension, Sec. 25, Ch. 655, L.
1987, Eff. 5/13/87; IMP, 15-23-602 and 15-23-603 MCA.
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RULE VII COMMENCEMENT OF INTERIM PRODUCTION EXEMPTION (1)
In determining whether production from a well is deemed interim
production, the five year period of inactivity shall be calcu-
lated from the last day of the calendar month immediately pre-
ceding the month in which either:

(a) natural gas is placed into a natural gas distribution
system, or

(b} when production for sale from a crude oil well is
pumped or flows.
AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 25, Ch. 655, L.
1987, Eff, 5/13/87; IMP, Secs., 15-23-601, 15-23~603, 15-23-604
and 15-23-613 MCA.

4. The amendments and repeal of the above-captioned rules
are being proposed because:

During 1987, the oil and gas indusiry expressed concerns to
the Revenue Oversight Committee about the Department's proce=-
dures for valuing the net proceeds of oil and gas production.
As a consequence of those discussions, and with the encourage~
ment of the Revenue Oversight Committee, the Department and the
industry undertook a series of meetings to clarify the rules
guiding the administration of the net proceeds tax. The meet-
ings involved the participation of both the Montana Petroleum
Association and the Montana 0il and Gas Association.

Numerous meetings with the o0il and gas industry representa-
tives were held from the summer of 1987 inte early 1988. our
objective in participating in this process was to determine the
net proceeds rules that needed to be clarified and to also
determine which policies of the Department were not clearly and
concisely expressed in rule form. During this time we have
received both oral and written comments from the industry and
several trade associations which represent the industry, as well
as comments from private citizens and state senators and repre-
sentatives interested in these issues. In addition, we have
presented several vreports to the Revenue Oversight Committee,
and staff from the Legislative Council have attended all our
meetings,

We addressed the following items at the request of the
industry:

Definition "development" 42.25.1001(3)
Provided other additional comprehensive

definitions 42,25.1001(¢4) - (21}
Provide procedures to encourage request

for declaratory rulings Rule II
Groes sales proceeds - oil Rule III(1)
Gross sales proceeds - gas Rule III{(2)}
Treatment of Indian Royalties 42.25,1011
Total labor cost 42.25,1013(5)
Record keeping for labor costs 42.25.1013(6)
Workover costs 42,25.1014(2)
Capital expenditures 42.25.1015(6)
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Chemicals additives 42.25.1017(1)
Salt water disposal 42.25.1017(3)
Telecommunications 42,25.1017(4)
Transportation or repalr parts 42.25.1017(5)

In addition, the Department in response to industry comments,
nodified draft provisions on the following subjects:

0il transportation Rule III(1l) (a)
Arm's-length contracts 42,25.1001 (4)
Transportation of personnel 42.25.1017(7)

ARM 42.25.1001 is being amended to provide a significant
number of additional definitions of terms that will be used in
other rules, The original subpart (1), which defined "gross
value", has been deleted and is replaced with new rules which
define gross sales proceeds in greater detail.

The basic assumption in the rules is that the best measure
of gross sales proceeds is a bona fide arm's-length contract at
the wellhead. If this occurs the total consideration received
by the operator for the sale of oil and/or gas will be accepted
as gross sales proceeds, When the first bona fide arm's-length
sale is at a point other than the wellhead the operator will
need to determine a wellhead sales price. In addition, oil and
gas may be sold in various other states of purity affecting how
the oil or gas gross sales proceeds will be determined.

The definitions when used in the rules will clarify how an
operator will determine gross sales proceeds when there are
variable conditions to the sale.

ARM 42.25.1011 amendments are necessary to specifically
state that royalties paid to Indian tribes from production on
tribal 1land leased pursuant to the 1938 Indian Mineral Leasing
Act is nontaxable. Previously such royalties were considered
taxable. However, a recent U.S. Supreme Court decision in the
Blackfeet v. Montana case has deemed such royalties to be non-
taxable.

ARM 42.25.1013 amendments are necessary to clarify that
labor costs related to pumping and metering are deductible. The
department judges these costs to be directly related to extract-
ing oil and/or gas from the ground and therefore are deductible
under the net proceeds law. Various other provisions in these
amendments are necessary to clarify what labor costs are deduct-
ible and wunder what circumstances. Like most deductions under
the net proceeds law, labor costs are only deductible if the
employee's services are performed at the site of the well. In
addition, the amounts claimed as labor costs must be both veri-
fiable and reasonable as compared with amounts paid for <¢ompara-
ble services within Montana.

ARM 42,25,1014 amendments are necessary to clarify that
workover costs are deductible. The only exception is for those
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costs incurred in a tertiary recovery project which are specifi-
cally addressed in 15-23-603(s}).

ARM 42.25.1015 is amended to adopt intc regulation the poli-
cy of the Department to not allow as a deduction any costs to
acquire a producing property (acquisition costs). However, the
new owner can deduct any unamortized drilling costs and capital
expenditures of the previous owner or owners.

ARM 42,25,1017 amendments are necessary to reflect recent
court decisions and to respond to comments received from indus-
try requesting further clarification on what are allowable
deductions. As has been stated several times in the statute and
regulations, only those direct onsite costs related to producing
0il and gas are deductible. Therefore, the term "Administra=
tive" has been deleted from the title of the section since there
are no administrative costs which are directly relating to pro-
ducing oil or gas.

The department has removed the term "materials" and replaced
it with "tools, chemicals and additives™ in order to further
clarify what costs are deductible under subpart 1. In subpart
2, the reference to payments made by operators to welfare and
retirement funds has been removed since was previously addressed
in 42.25.1013 (5). Subparts 3 thru 8 have been added to further
clarify the type of operational costs that may be deducted. The
department has allowed these deductions to be c¢laimed in the
past, however, they have never been presented in regulation
form. The main criteria for each of these deductions is that
they be direct, on site expenses incurred in the production of
oil and gas.

Amendments to ARM 42.25,1021, 42.25.1022 and 42,25,1023 are
necessary because the 1987 Legislature changed the tax defini-
tion for new production and the dates for qualifying.

Repeal of ARM 42,.25,1006, 42.25.1024, 42.25.1025 and
42.25.1026 are necessary because ch, 656, L., 1987 eliminated the
one-half net proceeds exemption on deep gas wells and provided a
12 month exemption on all new gas wells.

5. Rules I through VII are necessary because:

Rule I is necessary to clarify the nature of the net pro-
ceeds tax and to set forth the general guidelines wused by the
department in determining allowable deductions under the net
proceeds law. In the past there has been confusion about wheth-
er all expenses deductible for income tax purposes are also
deductible for net proceeds purposes. This rule clearly states
that the net proceeds tax is a property tax and not an income
tax and that only those expenses directly related to extracting
0il and gas from the ground and actually incurred and paid for
are deductible for net proceeds purposes. This interpretation
of the net proceeds law has been consistently upheld in numerous
court decisions.

4~2/25/88 MAR Notice No. 42-2-387



-376-

Rule II is necessary to explain how a taxpayer may petition
the department for a declaratory ruling when he is uncertain as
to how the statute and/or regulations would apply to his specif=-
ic circumstance,

Rule TII is necessary to define "gross sales proceeds" for
net proceeds purposes. Since there has been considerable confu-
sion over what 1is "gross sales proceeds" and how it should be
determined, the Department felt it was necessary to revise and
update the current requlations. )

The various provisions in the rule describe how the gross
sales proceeds will be determined in each specific case,

Rule IV is necessary to clarify what documentation will be
required of the operator before the department will allow the
deduction. Basically, records must be maintained that are sup-~
ported by receipts, vouchers or other evidence to substantiate
that an expense was actually incurred, was paid, and was a
direct on site expense for production of oil or gas.

Rules V, VI and VII are necessary to implement the changes
made by the 1987 Legislature. The term “interim" production
replaced "new" and the word "lease" was changed to "well".

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsoc be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than March 24, 1988,

7. Paul Van Tricht, Tax Counsel, Department of Revenue,
Office of Legal Affairs, has been designated to preside over and
conduct the hearing. .

o fdie

JOHN D. LaFAVER, Director
epartment of Revenue

Certified to Secretary of State 2/16/88.
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BFFORE THE DEPARTMENT OF SOCIAL

AND REHARILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PROPOSED AMEND=~
MENT OF RULES 46,12.204,
46.12.501, 46.12.502,
46.12.541, 46.12,602,
46,12.605, 46,12.902,
46.12.905 AND 46.12.912
PERTAINING TO MEDICAID
OPTIONAL SERVICES. NO
PUBI.IC HEARING CONTEMPLATED

In the matter of the amend-
ment of Rules 46.12.204,
46.12,.501, 46.12,502,
46.12,541, 46.12.602,
46.12.605, 46.12.902,
46.12.905 and 46,12.912
pertaining to Medicaid
Optional Services

TO: All Interested Persons

1. On April 15, 1988, the Department of Social and
Rehabilitation Services proposes to amend Rules 46.12,204,
46,12.501, 46.12.502, 46.12.541, 46.12.602, 46.12.605,
46.12.902, 46.12,905 and 46.12.912 pertaining to Medicaid
Optional Services.

2, The following amendments are necessary to conform
the Department's administrative rules with an order of the
First Judicial District Court in Montana Low=Income Coalition,
et, al., v. Gray, No. CDV-89-629, issued February 5, 1988.

3. The rules as proposed to be amended pursuant to the
permanent restraining order issued February 5, 1988, provide
as follows:

46.12,204 RECIPIENT REQUIREMENTS, CO-PAYMENTS Subsec-
tions (1) through (1) (f) remain the same.

(g) hearing aids, $,50 per service;

Subsections (1) (g) through (1) (g) remain the same in text
hut will be recategorized as (1) (h) through (1) (r).

(s) eyeglasses, $1.00 per service;

Subsections (1)} (r) through (4) remain the same in text,
However, subsections (1) (r) and (1) (s) will be recategorized
as (1) (t) and (1) (u).

AUTH: Sec. 53~2-201 and 53-6-113 MCA
IMP: Sec. 53-6-141 MCA

46.12.501 SERVICES PROVIDED Subsections (1) through
(1) (e} remain the same.

(f) physician's servicesy--eneept--for--eyegiasses--and
those-serviees-raquired-for-the-dispensing-eof-eyeginsaes;

(g) podiatry services;

(h) outpatient physical therapy services:;

(i) speech therapy, enmd audiology and hearing aids;

Subsections (1) (j) through (1) (o) remain the same.

4-2/25/88 MAR Notice No. 46-2-530



-378-

(p) dental services eneept-for-dentures and -thogse —geme
tees-required-for-the-provision-ef-dentures;

(g) outpatient drugs;

(r) prosthetic devices and medical supplies;

(s} eyeglasses and optometric servicesy-execept—for--eye—
ginsses-and-these-servicea—reguived-for-the-dispensing-ef-eya-
glasses;

Subsections (1) (t) through (2) remain the same,

AUTH: BSec¢. 53-2-201 and 53~6-113 MCA; AUTH Extension,
Sec. 4, Ch., 329, L. 1987, Eff. 10/1/87
IMP: Sec, 53-6~101, 53-6-103 and 53-6-~141 MCA

46.12.502 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM

Subsection (1) remains the same.

(2) The following medical and nonmedigal services are
explicitly excluded from the Montana medicaid program except
for those services covered under the health care facility
licensure rules of the Montana department of health and envi-
ronmental sciences when provided as part of a prescribed regi-
men of care to an inpatient of a 1licensed health care
facilityy-except--as--allowed -under-thecoriy -poriodic-sereen~
ingr-diagnostas-and-treatment-rule—at-ARM-46712:515, and except
for those services specifically available, as listed in ARM
46.12.1404, to persons eligible for home and community-based
services:

tar~~hearing-aides

tb}--eyeglasses-and-+theose services vregquiroed~for ~the-dis-
pansing-af-eyegiasseas

te) ~-dentures--and- -these - services -roqirired - for--the--pre-
visien-of-denturess

Subsections (2) (d) through (2){p) remain the same in text
but will be renumbered. Sections (3)(a) - {d) remain the same.

AUTH: Sec¢., 53-2-201, 53-6-113 and 53-6~402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 4/24/87

IMP: Sec. 53-2-201, 53-6-103, 53-6-141 and 53-6-402 MCA

46.12.541 HEARING AID SERVICES, REQUIREMENTS (1) These
requirements are in addition to those contained in ARM
46.12.301 through 46,12,308,

{2} --Hearing--wid-services—are —avathalrle-enly--to~-BPEBY~-
referred-vecipientesr

Subsections (3) through (9) remain the same in text but
will be renumbered (2) through (8).

AUTH: Sec. 53-6-113 MCA
IMP: Sec, 53-6-101 and 53-6-141 MCA

46.12.602 DENTAL SERVICES, REQUIREMENTS Subsections (1)
through (&) {e) remain the same.
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(7) All full dentures must be prior authorized by the
designated review organization. Requests for full dentures
must show the apprcximate date of the most recent extractions,
and/or the age of the present dentures, Dentures less than
ten years old must be considered for relining or Jjumping.
Tissue conditioners are considered a part of treatment. The
following full denture services are-avaidable -only-te-BPSBYP-
referred--recipienmes-and must be provided by a dentist or
prescribed by a dentist and provided by a licensed denturist:

Subsections (7) (a) through (7) (j) remain the same.

(8) The following partial denture services awe-aveitabile
eniy--+to- ERSDP-referred-recipients-end must be provided by a
dentist or prescribed by a dentist and provided by a licensed
denturist; and all partial dentures must be prior authorized
by the designated review organization:

Subsections (8) {a) through (14) remain the same.

AUTH: BSec. 53-6-113 MCA
IMP: Sec., 53-6-101 and 53-6~141 MCA

46.12.605 DENTAL SERVICES, REIMBURSEMENT {1}--Bental
serviees~iisted- in-this -sule-and-markedwith-amr-askterisk-are
avatiabie-enly-by-BPS5DP-referred-recipientss

[All asterisks will be removed from this rule's subsec-
tions].

Subsections (2) through (18) (m) remain the same in text
but will be renumbered as (1) through (17) (m).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53~6~141 MCA

46,12,902 OPTOMETRIC SERVICES, REQUIREMENTS (1) Opto-
metric services listed in ARM 46.12.905 and-marked -with--an
asterisk are available enty to EPSP¥-referred Medicaid recipi-
ents.

Subsections (2) through (4) (b) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6~-141 MCA

46,12.905 OPTOMETRIC SERVICES, REIMBURSEMENT

+1)--Optemetrie-servives tkigbed —in-+this-rule--and-marked
with-an-astverisk--are-aveilabl-e--only-to -BRShE-referred ~recipi-
entss

[All asterisks will be removed from this rule's subsec-
tions].

Subsections (2) through (19) remain the same in text but
will be renumbered as (1) through (18).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-113 and 53-6=-141 MCA
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46.12,912 FEYEGLASSES, REQUIREMENTS +{%}--Byegiasses--awe
avaiiable-oniy-ko-EPG5B¥-referred-reciprentsas

(1) 42y Each EPSBP-refesred recipient 21 years old or
younger is limited to one pair of eyeglasses per state fiscal
year and each recipient over 21 years old ig limited to one
pair of eyeglasses every two state fiscal years unless one of
the following circumstances exists:

Subsections (2} (a) through {(4) remain the same in text
but will be recategorized as (1) (a) tkrough (3).

AUTH: Sec. 53-6-113 MCA
IMP; Sec, 53-6-101 and 53-6-141 MCA

4. These amendments are necessary to conform the
Department's administrative rules with an order of the First
Judicial District Court in Montana Low Income Coalition, et.
al., v. Gray, No, CDV-87-629, issied February 5, 1988. T

5. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to the
Office of Legal Affairs, Department of Social and Rehabilita-
tion Services, 111 Sanders, P.0O. Rox 4210, Helena, Montana
59604, no later than March 24, 1988,

6, If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a public hearing and submit this request, along
with any written comments he has, to the Office of Legal
Affairs, Department of Social and Rehabilitation Services,
P,O0. Box 4210, Helena, Montana 59604, no later than March 24,
1988,

7. If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action from the Administrative Code Committee of the legisla-
ture; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Admin-
istrative Register. Ten percent of those persons directly
affected has been determined to be 400 persons based on
approximately 4,000 Medicaid recipients in Montana affected by
the originally proposed cuts, ,

- .
7 < '
RN 174
Difector, Sotial and Rehabilita-
tion Services
s ,
Certified to the Secretary of State “fy...a.., //é , 1988,
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the adop- )

tion of rules I through VII )

and amendment of Rule ) INTERIM NOTICE
46.8.102 pertaining to the ) RESPONDING TO
reporting and handling of ) COMMENTS RECEIVED
incidents relating to }

recipients of developmental )

digability services )

TO: All Interested Persons

1. On January 14, 1988, the Department published MAR
Notice No. 46-2-428 concerning the proposed adoption of rules
I through VII and amendment of Rule 46.8.102 pertaining to the
reporting and handling of incidents relating to recipients of
developmental disability services at page 39 of the 1988
Montana Administrative Register, issue number 1,

2, Varjious individuals commented that the wording of
the proposed rule changes and statement of reasonable necessi-
ty were confusing. In response to those comments, the Depart-
ment proposes the following changes to the statement of rea-
sonable necessity and the rules as originally proposed. [In
these rule changes, new text is underlined, while text to be
stricken is interlined.]

3. ARM 46.8.102 remains amended as proposed.
4, Proposed Rule II remains as proposed.
5. Rules ¥, II1I, IV, V, VI and VII are proposed to be

adopted as follows:

RULE I INCIDENT REPORTING AND HANDLING, PURPOSE

(1} These rules govern the reporting and handling of
incidents which harm or could result in harm to
developmentally disabled persons who are recipients of
services funded by the developmental disabilities program of
the department of social and rehabilitation services.

fa) Incidents constituting abuse and neglect of a child
as defined in 41-3-102 MCA or abuse, neglect and exploitation
of an older person as defined in 53-5-503 MCA arc subject to
the statuytory and rule provisions governing the reporting,
investigation and protection ¢f those persons.

(b)  The roles of the department of Ffamily services in
case management and protective services for developmentally
disabled persons, abused and neglected children and abused,
neglected and exploited older persons necessitate the pro-
visions of these rules relating to those responsibilities.
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(c) Incidents constituting abuse, neglect and exploita-
tion of a developmentally disabled person are to be reported
as provided for in 53-20~402 MCA, to the department of family
services.

AUTH: Sec. 53-20-204 MCA
IMP: Sec., 53-20-205 MCA

RULE ITII INCIDENT REPORTING AND HANDLING, REPQORTING

(1) An incident invelving a client of developmental
disabilities services must be reported in writing and
submitted in the format regquested by the department to the
department of family services' case manager and to the
responsible division staff on the first working day following
the incident.

(2) An incident report will include the client's name
and address, the time and date of the incident, a description
of the incident, the names of staff and other persons present
and responding to the incident, and the response of the staff
and others to the incident.

(3) Any suspected abuse and neglect of a child or
suspected abuse, neglect and exploitation of a person 60 years
of age or older must be reported to the department of Family

services case manager or designee and the county attorney.

AUTH: Sec. 53-20-204 MCA
IMP: Sec. 53-20-205 MCA

RULE IV INCIDENT REPORTING AND HANDLING, DEATH, SUICIDE

ATTEMPT, UNACCOUNTED FOR ABSENCE, EMERGENCY HOSPITALI-

ZATION OR INCARCERATION (1) The provider must notify
the feollowing persons upon the death, suicide attempt,
unaccounted for absence, emergency hospitalization, placement
in a long term care facility without I.H.P. team approval or
incarceration of a client:

(a) the department of family services case manager or
designee;

(b) the division staff;

(c} the guardian, if any; and

(d) a designated advocate, if any.

{2} Notice must be given as follows:

{(a) to the guardian and case manager or their designees
as soon as possible but no later than two hours after the
incident becomes known; and

{(b) to division staff and an advocate within 24 hours of
the incident,

AUTH: Sec, 53-20-204 MCA
IMP: Sec., 53=-20-205 MCA
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RULE V INCIDENT REPORTING AND HANDLING, INVESTIGATIONS

(1) The department or the department in cooperation with
the department of family services may conduct an investigation
into any incident, reported or unreported, which involves or
appears to involve a person receiving developmental disabili-
ties services.

(2) The department will have access to the site and
facilities relating to the incident and@ to any staff or
clients who may have knowledge of the matter.

(3) An incident involving suspected abuse and neglect of
a _child or suspected abuse, neglect and exploitation of a
person 60 years of age or older must be investigated by the
department of family services under the statutory and rule
provisions__governing those investigations, The department
will cooperate in investigations as directed by law and
participate in the investigation as may be agreed to by the
department of family services.

AUTH: Sec. 53-20-204 MCA
IMP: Sec, 33-20-205 MCA

RULE VI INCIDENT REPORTING AND HANDLING, CONFIDENTIALITY
(1) Incident reports and investigations are confidenti-

al.

(2) An incident report 1is available to the department,
the department of family services and the provider for use
relating to their responsibilities for the care and protection
of the client and the provision of services to the client.

(3) An incident report or information contained therein
may be made available to other governmental entities if those
entities are responsible for the care and protection of the
client and the provision of services to the client and the
receipt of the incident report or information is necessary to
the conduct of those responsibilities,

(4) Information in an incident report concerning a cli-
ent is available to the client, to a legal guardian of the
client, or to an advocate designated by the client or legal
guardian.

(5) An incident of abuse and neglect involving a child
is subject to the confidentiality provisions of 41-3-205 MCA.
An incident of abuse, neglect and exploitation invelving an
older person is subject to the confidentiality provisions of
53=-5-5]13 MCA,

AUTH: Sec. 53-20-204 MCA
IMP: Sec. 53-20-205 MCA

RULE VII INCIDENT REPORTING AND HANDLING, CLIENT ABUSE
OR CLIENT FROBLEM BEHAVIOR (I} 1In a situation where the
provisions of either 41-3-101 MCA et seq., relating to child
abuse or 53-5-501 MCA et seq., MEA relating to elder abuse are

MAR Notice No. 46=2-531 4-2/25/88



-384-

determined to be applicable, the requirements of these rules
may bhe followed only to the extent that they are not in
conflict with the provisions of those laws and rules adopted
to effectuate those laws.

(2) Problem bhehaviors of clients resulting in either
harm to self, others or propertv or the threat of harm to
self, others or property and requiring aversive procedures as
defined in ARM 46.8.1204 for modification of those behaviors
must be handled in accord with the aversive procedures rules
at ARM 46.8.1201 et seq.

AUTH: Sec, 53=20-204 MCA
IMP: Sec. 53-20-205 MCA

5. The statement of reasonable necessity is amended as
follows:

These rules govern the reporting and handling of inci-
dents relating to persons receiving state sponsored develop=-
mental disabilities services. The Department is adopting
these rules because it administers the program and funding on
behalf of the state that provides services to developmentally
disabled persons, The Department of Family Services, because
it provides case management and protective services for
developmentally disabled persons and supervises protective
services for children and older persons, is included in the
reporting system of these proposed rules.

Incidents are actions or situations that, as defined in
the rules, threaten to or, in fact, do harm to the physical or
mental well being or the rights of a developmentally disabled
person or of other persons due to the actions of a
developmentally disabled person, Providers of developmental
disability services are directed to establish policies to
govern incident reporting and handling and to provide for
incident training.

The proposed changes provide procedures for the reporting
of incidents to the Department of Social and Rehabilitation
services and the Department of Family Services and for pro-
tecting the confidentiality of client information. The rule
changes specify in several provisions the precedence over
these rules of statutory and rule provisions governing inci-
dents of abuse and neglect of children and abuse, neglect and
exploitation of older persons,

6. The period within which the Department will accept
comments regarding the proposed changes 1is extended to
March 24, 1988, . P

o o

e N raghtd

Director, Sotial and Rehabilita-
tion Services

y
Certified to the Secretary of State ‘/<>1L¢‘% / f , 1988,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF LANDSCAFPE ARCHITECTS

In the matter of the amendment )} NOTICE OF AMENDMENT OF 8,
of a rule pertaining to fees ) 24,409 PEE SCHEDULE

TO: All Interested Persons:

1. On January 14, 1988, the Board of Landscape
Architects published a notice of proposed amendment of the
above-stated rule at page 45, 1988 Montana Adminlstrative
Register, 1issue number 1.

2., The Board has amended the rule exactly as proposed.

3. No comments or testimony were recelved.

BOARD OF LANDSCAPE ARCHITECTS
VALERIE TOOLEY, CHAIRPERSON

Certified to the Secretary of State, Pebruary 16, 1983.
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BEFORE THE DEPARTMENT OF HIGHWAYS
OF THE STATE OF MONTANA

NOTICE OF THE ADOPTION
OF 18.8.518 CERTIFYING
DRIVERS OF SPECIAL
VEHICLE COMBINATIONS

In the matter of the
adoption of a Rule
certifying drivers of
special vehicle combinations.

T0: All Interested Persons:

1. On January 14, 1988, the Department of Highways
published notice of a proposed rule concerning certifying
drivers of special vehicle combinations at page 31 of the
1988 Montana Administrative Register, issue number 1.

2, The agency has adopted the rule as proposed.

3. One comment was received from the Administrative
Code Committee requesting further clarification for the
necessity of the rule. The reason this rule was adopted is
for safety of the public by requiring additional training
and skills for drivers of special vehicle combinations.

4. The authority for the rule is Section 61-10-129,
MCA, and the rule implements section 61-10-124(6), MCA.

Gary J. Wicks
Director of Highways

/e s
By: 4&//%‘/’

Certified to the Secretary of State Febryary 16, 1988,

4-2/25/88 Montana Administrative Register



-387-

BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the ) WOTICE OF AMENDMENT OF
Adoption of Amendment ) ARM 20.2.201
to Rule 20.2.201. )

To All Interested Persons:

1. On December 24, 1987, the Department of Institutions
published notice to adopt an amendment to the existing rules
relative to the department's overall rules. The notice was

published on December 24, 1987, in the Montana Administrative
Register, No. 24 at page 2341.

2. The Department of Imnstitutions has adopted the amendment as
proposed.

3. No comments or testimony were received.

(Lt -

Carroll South, Director
Department of Institutions

Certified to Secretary of State February :Tﬂér 1988.
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BEFORE THE DEPARTMENT OF LABOR AND TNDUSTRY
OF THE STATE OF MONTANA

IN THE MATTER OF Amendment of ) NOTICE OF THE AMENDMENT
Rule 24.12.204 establishing ) OF ARM 24.12.204, ESTAB-
gqualifications for daycare ) LISHING QUALIFICATIONS
providers for the ) OF DAYCARE PROVIDERS FOR
New Horizons Program ) THE NEW HORIZONS PROGRAM
)
)

TO: All Interested Persons

1. On January 14, 1988, the Department of Labor and
Industry published notice of a proposed amendment to rule
24.12.204 concerning qualifications for daycare providers
for the New Horizons Program, at page 33 of the 1988 Montana
Administrative Register, issue number 1.

2. The agency has amended the rule as proposed.

3. All comments received by the Department were in
support of the proposed amendment. WNo comments were re-
ceived in opposition.

4. The authority for the agency to make the amendment
is based on section 39-7-605, MCA, and the rule implements
section 39-7-605, MCA.

Dty Ih T o
MARY M/ HARTMAN

Commissioner
Department of Labor & Industry

Certified to the Secretary of State February 16, 1988
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 32.3,220 Regulating the ) OF ARM 32.3.220
Importation of Bovine Semen ) REGULATING THE IMPORTATION

OF BOVINE SEMEN

TO: All Interested Persons:

1. On December 24, 1987 the Board of Livestock published a
Notice of Proposed Amendment of Rule(s) for the purpose of
amending ARM 32.3.220 at pages 234% and 2346 of the Montana
Administrative Register, Issue Number 24.

2. The Board of Livestock acting through the Department of
Livestock has adopted the rule amendment(s) exactly as proposed
with the following c¢hanges: (new matter underlined, deleted
matter interlined).

32.3.220 BOVINE SEMEN SHIPPED INTO MONTANA; PERMIT REQUIRED

(1) remains the same

(2) remains the same

(2) Semen treated teo achieve a final concentration of 50
micrograms tylosin, 250 micrograms gentamycin, and 150/300
micrograms Lineo-spectrin per milliliter of freozen semen as
described by Lorton and Shin to the National Association of
Animal Breeders (NAAB), 1986 (Lorton, 1986; Shin, 1986; 11 NAAB
Technical Conference, 1986) or

(b) remains the same

(3) and (4) remain the same

AUTH: 81-2-102, MCA IMP: 81-2-102, MCA

3. No comments or testimony were received.

NANCY ESPY, airman
Board of Livestock

BY:§§;; AﬁZééZ%¥
Les aham, Execytive Secretary

To the Board of Livestock

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the adoption
of rule for the establishment
of a State Meat and Poultry
Inspection Program

NOTICE OF ADOPTION OF A
RULE FOR THE ESTABLISH-
MENT OF A STATE MEAT
AND POULTRY INSPECTION
PROGRAM - ARM 32.6.712

——

TO: All Interested Persons:

1. On December 24, 1987 +the Board of Livestock published a
Notice of Proposed Adoption of Rules for the establishment of a
State Meat and Poultry Inspection Program at pages 2342, 2343
and 2344 of the DMontana Administrative Register, Issue Number
24,

2. The Board of Livestock acting through the Department of
Livestock has adopted the rule exactly as proposed as they
exist as of this particular date with the following changes:
(new matter underlined, deleted matter interlined)

32.6.712 FOOD SAFETY AND INSPECTION SERVICE (MEAT, POULTRY)
The Department of Livestock hereby incorporates by reference
9CFR 301 through 9CFR 38%:3%% 320.7; 9CFR 325 through 9CFR
325.21; 9CFR 352 through 9CFR 362.5, 9CFR 381 through 9CFR
301.37; 9CFR 381.45 through 9CFR 381.95; 9CFR 381.115 through
9CFR 381.182; 9CFR 381.180 through 9CFR 381.194; 9CFR 381.300
through 9CFR 381.311 which sets forth the federal rules on meat
and poultry inspection with the following exceptions and
clarifications thereto:

(1) through (15) remains the same

(16) Any reference to "Inspector in Charge, Meat & Poultry
Inspection Program, Food Safety & Inspection Service, U.S.D.A."
will mean "Chief Inspector in Charge, Meat & Poultry Inspection
Program, Montana Department of Livestock."

(17) remains the same

(18) Any reference to the '"Department of Agriculture or
divisions thereof 1in Washington, D.C." will mean "Montana
Bepartment-~of--Eivestoeck Board of Livestock acting through the
Montana Department of Livestock in Helena, Montana.

(19) Any reference to "Compliance Staff, Meat & Poultry
Inspection Field Operations, Food Safety & Inspection Service,
U.S.D.A., Washington, D.C. 20250" will mean "€emplianee-Statf,
Chief Inspector in Charge, Meat & Poultry Inspection Program,
Montana Department of Livestock, Capitol Statlion, Helena,
Montana 59620.

(20) through (23) remains the same

(24) Any reference to "Secretary" will mean the "Montana
PBepartment Board of Livestock or it s delegate."

(25) Any reference to "Food Safety and Inspection Service"
will mean the '"Chief Inspector in Charge, Meat & Poultry
Inspection Program, Montana Department of Livestock."
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(26) remains the same

(27) Any reference to "Hearing Clerk of the Food Safety and
Inspection Service" will mean "Chief Inspector in Charge, Meat &
Poultry Inspection Program, Montana Department of Livestock".

(28) through (30) remains the same

{31) Any reference to the word "act” will mean the Montanha
"Meat and Poultry Inspection Act,"

{(32) any reference to the term "Administrator" will mean the
"chief Inspector in Charge. Meat & Poultry Inspection Program,
Montana Department of Livestock." .

(33) Any reference to the term "Program"” will mean the
Montana "Meat & Poultry Inspection Act."

(34) Any reference to the term "Circuit supervisor" will
mean the meat inspector designated to inspect meat in a
particular "ecircuit" or "area"

(35) Any reference to specific provisions of federal law
will mean specific provisions of corresponding laws of the State
of Montana.

AUTH. B1-9-220 IMP. 81-9-220

3. No comments or testimony were received.

NANCY ¥SPY/ ghairman
Board of Livestock

BY:
Les Brédham, Executive Secretary
To the Board of Livestock

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of

of ARM 42.15.311 and ) ARM 42.15.311 and 42.17.103
42,17.103 relating to With- ) relating to Withholding from
holding from Retirement Plan Retirement Plan Benefits.

)
)

Benefits.

TO: All Interested Persons:

1. On August 27, 1987, the Department of Revenue published
notice of the proposed amendment of ARM 42.15.311 and 42.17.103
relating to Withholding from Retirement Plan Benefits at page
1430 of the 1987 Montana Administrative Register, issue no. 16.

2, A public hearing was held on September 24, 1987 where
written and oral comments were received. Upon request of the
American Council of Life Insurance, an extension of time in
which to file written comments was extended to October 23, 1987.

3. As a result of the comments received the Department has
adopted ARM 42.15.311 as proposed and amended ARM 42.17.103,

42.17.103 WAGES (1) through (3) (a) remain as proposed in
the original notice. (b) is amended as follows:

(b) The recipient of any distribution made up in whole or
in part of contributions made pursuant to -subsection (a) OR
SOLELY OF EMPLOYER CONTRIBUTIONS may elect to have the payor
withhold.

(¢) (1) and (ii) are amended and a new (iii) is added as
follows:

(¢) (i) F£ the recipient eiects withholding the payer shaii
withhoid and vemie #o the department as provided in 42:-17+313%
through 42+31F:ii6+ A RECIPIENT OF ANY DESIGNATED DISTRIBUTION
MAY ELECT TO HAVE THE PAYOR WITHHOLD STATE INCOME TAX FROM SUCH
PAYMENTS BY FILING A WRITTEN ELECTION WITH THE PAYOR. SUCH TAX
WITHHOLDING ELECTION SHALL SPECIFY A FLAT DOLLAR AMOUNT OF
INCOME TAX TO BE WITHHELD BY THE PAYOR FROM EACH DESIGNATED
DISTRIBUTION. SUCH ELECTION SHALL ALSO SPECIFY THE NAME, CUR-
RENT ADDRESS, AND TAXPAYER IDENTIFICATION NUMBER OF THE RECIPI-
ENT. ANY CHANGE OR REVOCATION OF A PREVIOUSLY FILED ELECTION
SHALL INCLUDE THE SAME INFORMATION AS REQUIRED IN THIS PARAGRAPH
FOR AN INITIAL ELECTION EXCEPT THE PAYEE SHOULD INDICATE WHETHER
A CHANGE OR REVOCATION OF A PREVIOQUSLY FILED ELECTION IS BEING
MADE.

(ii) YThe veeipient shaii netify the payor of the elecction
te have withholding by using the federai W4P form noted as fiied
for state purposes- THE PAYOR HAS THE OPTION TO CHOOSE NOT TO
WITHHOLD FROM ANY DESIGNATED DISTRIBUTION IF THE AMOUNT TO BE
DEDUCTED AND WITHHELD IS LESS THAN TEN DOLLARS. ADDITIONALLY,
INCOME TAX WITHHOLDING BY THE PAYOR FROM ANY DESIGNATED DISTRI-
BUTION SHALL NOT BE REQUIRED IF THE AMOUNT TO BE WITHHELD WOULD
REDUCE THE NET AMOUNT OF SUCH DISTRIBUTION TO LESS THAN $10.
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(iii) IF THE RECIPIENT ELECTS WITHHOLDING THE PAYQR SHALL
REMIT TO THE DEPARTMENT AS PROVIDED IN 42,17,112 THROUGH
42,17,116.

(4) remains the same. The proposed subsection (a) will
become (5) and is amended as follows:

(5) The payor of distributions made up in whole or in part
of contributions made pursuant to section 3(a) OR SOLELY OF
EMPLOYER CONTRIBUTIONS shall notify the recipients of the avail=-
ability of state withholding, and the requirements for the pay-
ment of state income tax onh the taxable portion of a
distribution,

Subsection (k) will become (a) with a new (b) added as fol-
lows:

(b) SAMPLE NOTIFICATION AND ELECTION FORMS:

(i) NOTIFICATION - PAYOR TQ NOTIFY RECIPIENT AT THE TIME OF
DISTRIBUTION AND YEARLY THEREAFTER:

YOU MAY BE LIABLE FOR PAYMENT OF STATE INCOME TAX ON THE
TAXABLE PORTION OF YOUR PENSION PAYMENT. YOU MUST CONTACT THE
STATE (S) WHERE YOU EARNED INCOME FOR SPECIFTIC INFORMATION,

THE FOLLOWING ARE STATES YOU MAY NEED TO CONTACT:

MONTANA -~ YOU MAY ELECT TO HAVE WITHHOLDING BY FILING A
STATE ELECTION FORM (ENCLOSED, ATTACHED).
(ii) STATE ELECTION FORM - MUST CONTAIN THE FOLLOWING
INFORMATION:
NAME

CURRENT ADDRESS
SOCIAL SECURITY NUMBER
FLAT DOLLAR AMOUNT TO BE WITHHELD PER PAYMENT
(iii) THE DEPARTMENT WILL PROVIDE PAYEES WITH A TELEPHONE
NUMBER AND ADDRESS THAT RECIPIENTS CAN USE TO CONTACT THE
DEPARTMENT CONCERNING MONTANA TAX QUESTIONS.

4. The proposed changes in ARM 42.17.103(3) (b) are being
made because in the course of the Department's reviewing the
proposed rule it was discovered that there are retirement dis-
tributions made up entirely of employer contributions. The
changes are designed to cover those cases.

The proposed changes in ARM 42.17.,103(3)(¢c) respond to
industry requests for: (a) clarification of the withholding
procedure, (b) deductions calculated in flat dollar amounts (as
opposed to using percentage formulas), and (c¢) the ability for
the payor to refuse to withhold de minimus amounts.

The change in ARM 42,17.103(3)(c) (iii) also corrects an
incorrect reference to other rules.

The proposed addition to the language in ARM 42.17.,103(5) (k)
responds to industry objections that the procedure for notifying
recipients was unclear, cumbersome, and complex. By providing a
sample notice, the Department is making the notice procedure
clear, straightforward, and simple. By providing uniform infor-
mation on how potential taxpayers may contact the Department,
the Department is easing the administrative burdens on the
payors,
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5. oOral and written comments received during and subsequent
to the hearing submitted by all in attendance or in written form
are summarized as follows along with the response of the Depart-
ment.:

COMMENT: The Department of Revenue is without statutory
authority to provide for voluntary withholding on pensions and
annuities.

RESFONSE: The Department has the authority to adopt rules
for voluntary withholding. Montana law specifically provides
for tax withholding and requires the Department to adopt rules
including rules on tax withholding from compensation for servic-
es, Contributions to deferred pension and annuity plans are
compensation for services. They result from employment in
Montana, and when received by an employee they are subject to
tax and withholding.

COMMENT ¢ The State of Montana's regulation is preempted by
the Employee Retirement Income Security Act of 1974 (ERISA),
The regulation violates the McCarran-Ferguson Act and the
Supremacy Clause of the United States Constitution.

RESPONSE: The Department of Revenue's rule has no effect
upon how a plan operates. Thus, the policy areas of ERISA do
not apply to the rule. (Supporting case law: Northwest Air-
lines v. Roemer, 603 F.Supp. 8, 12 (D. Ct. Minn. 1984);
Firestone Tire and Rubber et al. v. Neusser, 810 F.2d 550 (6th
Civ. 1987); National Concerns Conference Committee v, Hiffernon,
454 F. Supp. 914 (D. Conn. 1978); General Motors v. California
State Board of Equalization, 600 F. Supp. 76 (D. Cal. 1984}).

COMMENT : The Department of Revenue's requlation is arbi-
trary and capricious because it makes no legal, actual or admin-
istrative sense to impose the legal requirement on insurers to
notify payees of the responsibility to report income received.

RESPONSE: The Department is amending the rule at the
request of the American Council of Life Insurance and others.
They contended the existing rule on mandatory withholding wasn't
workable.

Every effort was made by the Department to receive and con-
sider input from all interested parties. Numerous meetings were
held and all information submitted was considered. 1In fact,
language proposed by the Council was incorporated in the amend-
ment ,

The amended rule is the end product of a long and extensive
process to reach a fair and eguitable solution to the concerns
of the interested parties.

The purpose of the notice to recipients is two fold: (1) to
remind the recipient of the liability of state tax in the state
where the income was earned; and (2) to provide information on
voluntary withholding.

The requirement to notify recipients is a compromise. The
insurance jindustry has stated that distributions can't be allot~-
ted to the source (state) of the earnings because the retirement
benefits industry has not maintained adequate records for that
purpose. Therefore, mandatory withholding isn't possible,
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Without mandatory withholding, payment of income tax on the
distribution is jeopardized. The compromise is to notify
recipients of their responsibility to file a tax return with
Montana if the income giving rise to the retirement benefits was
originally earned in this state.

The rule also provides for voluntary withholding to accommo-
date recipients who prefer tb pay the tax as they receive their
distributions. ’

It is reasorable to place the notice and voluntary withhold-
ing requirements on the payors because they are the only exist-
ing link between the State of Montana and a group of taxpayers
liable for Montana taxes.

COMMENT: The notice requirement of the regulation would
place affected payors in 1legal jeopardy by requiring them to
distribute income tax information to their payees. The oppo-
nents contend the notice requirement would create confusion
among the payees, and that the requirements were costly.

RESPONSE: The Department will provide the notice language.
The Department will also provide a Montana contact (phone and
address) for questions related to the notice,

The Montana notification requirement is sent at the same
time the federal notice is sent, alleviating the duplication of
mailing costs.

Programming costs submitted by the insurance companies var-
ied by $145,000 (from $5,000 to $150,000). The companies pro-
vide total costs without a detailed breakdown that could be
evaluated. According to the Department of Administration con-
tacted by Income Tax Division staff, Montana's retirement system
(PERS) could accommodate a change such as a voluntary withhold-
ing for $5,000 - $10,000.

The Department has also attempted to alleviate payor's
administrative costs through (a) making the process as simple
and clear as possible, (b) allowing £lat dollar withholding
calculations, and exemption from de minimums withholding
amounts, (c) a standard notice, and (d) a procedure directing
recipient guestions to a Department telephone or address. As
much as possible, beginning with the change from mandatory to
voluntary withholding, the Department has worked to ease the
burden on payors. However, the burden cannot be removed entire-
ly because the payor industry is the only link between the
Department and citizens who have an obligation to pay Montana
taxes, but may not be aware of that obligation.

e

JOHN D. LaFAVER, Director
epartment of Revenue

Certified to Secretary of State 2/16/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF ADOPTION of Rule I
of Rule I (42.19.301) ) (42.19.301) relating to the
relating to the Clarification ) Clarification of Exception to
of Exception to Tax Levy ) the Tax Levy Limit for the

Limit for the Property Assess-) Property Assessment Division.

ment Division. )

TO: All Interested Persons:

1. On November 12, 1987, the Department published notice
of the proposed adoption of Rule I (42.15.301) relating to taxa-
tion of property at page 2071 of the 1987 Montana Administrative
Register, issue no. 21.

2, The Department has adopted these rules as proposed.

3. A public hearing was held on December 2, 1987, to con-
sider the proposed adoption of these rules.

The Department was represented by Dan Bucks, Deputy Direc-
tor. Gorden Morris, Executive Director of the Montana Associa-
tion of Counties; Bruce Moerer, Attorney, Montana School Boards
Association; and Rick Bartos, Attorney, Montana Office of Public
Instruction testified at the hearing.

Mr. Bucks began the hearing with an explanation of the
rule. He noted that the purpose of +the rule was simply to
implement the Attorney General's Opinion 42 A.G. Op. 21 inter-
preting Ch. 654, L. 1987. He explained the subject of the rule
which involves the exception to the I-105 freeze on individual
property taxes allowed under 15-10-412 (7}, MCA, in cases where
a taxing jurisdiction’s valuation falls by 5% or more in a year.
In that instance, local governments are allowed to exceed the
limit on individual taxpayers, but are still limited to the
amount of property tax revenue they raised in tax year 1986.
The Attorney General ruled that this exception was effective
only for the year in which the valuation dropped and not fer
subsequent years. The Department had urged Attorney General to
interpret this exception as being available to local governments
for all future years after a 5% drop in valuation occurred.
Through the proposed Rule I, the Department 1is complying with
the Attorney General's interpretation.

Mr., Morris commented that he disagreed with the content of
the rule, but understood that it was consistent with the Attor-
ney General's opinion. He described hardships that local gov-
ernments experiencing major declines in valuation would incur
because the exception to I-105 would be available to them for
only one year instead of for several years. He expressed sup-
port for a poll of legislators to determine if the rule and the
Attorney General's opinion conformed to the intent of the Legis-
lature,

Mr. Moerer commented that the rule and Attorney General's
opinion were contrary to the intent of the law, He noted the
hardship that the Columbia Falls schools and schools in the oil
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and gas counties would experience because of the interpretation
that an exception to I-105 would be available for only one year.
He urged that the Revenue Oversight Committee conduct a poll of
legislators to determine if the rule conformed to legislative
intent.

Mr. Bartos opposed the rule for the same reasons cited by
Mr. Moerer. He alsoc urged a legislative poll.

RESPONSE: The Department agrees that the Attorney Gener-
al's opinion and the rule create a hardship for local govern=-
ments and schools experiencing major declines in taxable
valuation. For that reason and because of its understanding of
legislative intent, the Department had urged the Attorney Gener-
al to adopt an alternative interpretation. However, the Depart-
ment is required by law to follow the Attorney General's
opinion.

The Department discussed the idea of a poll of legislators
with the Revenue Oversight Committee on January 15, 1988. The
Committee declined to conduct a poll, but chose to prepare leg-
iglation making the "5% decrease in valuation exception” avail-
able for all years following the decrease,

WRITTEN COMMENTS: The Department received written comments
from the following Montana school superintendents:

Calvin Moore, Medicine Lake Public¢ Schools

Gene Berg, Flaxville Public Schools

Doug Walsh, Plentywood Public Schools

Duane Denny, Powder River County High Schocl and Elementary
District 79J

Ryan D. Taylor, School District # 6, Columbia Falls

Dennis Williams, Conrad Public Schools

Jack Eggensperger, Lambert Public Schools

Dan Haugen, Chinook Public Schools

J. Jay Erdie, Roundup Public Schools

James Stanton, Baker City Schools

In addition, written comments were received from Marilyn
Truscott, Distriet Clerk and Business Manager, Forsyth Public
Schools, on behalf of the Forsyth Board of Trustees, and from
Eric Feaver, President, Montana Education Association,

The comments from the school district officials documented
the hardship created by the Attorney General's opinion and the
rule. These districts all experienced decreases in valuation
between 1986 and 1987 that greatly exceeded 5%. The districts
noted that if they were allowed an exception to the freeze on
individual property taxes for only one year, they will experi-
ence major decreases in tax revenue in subsequent vears. In
general, the districts generally commented that the future
decreases in tax revenue and budgets would have a major detri-
mental effect on the educational programs in their districts.

Many of the district officials noted that their cash
reserves were inadequate to alleviate the potential hardship,
Superintendent Erdie stated that the “"reserves are depleted" for
the Roundup Public Schools. Superintendent Haugen reported that
there are zero reserves available for Chinook High School.
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In general, several districts offered data on the percent~
age declines in valuation they had experienced or their project-
ed revenue losses 1if they were not allowed a continuing
exception to the I~-105 freeze,

The following summarizes the data on the percentage
declines in taxable valuation for the districts between tax
years 1986 and 1987:

Medicine Lake Public Schools 64%
Baker City Schools

Elementary 48%

High School 51%
Forsyth Public Schools 48%
Roundup Public Schools

Digtrict 55 (elem.) 35%

District 55H (high sch.) 24%
Columbia Falls, District # 6

Elementary 30.3%

High School 18.9%
Chinook Public Schools

Elementary 28%

High School 24%
Conrad Public Schools 24%
Lambert Public Schools

Elementary 24%

High School 19%

Superintendent Taylor, Columbia Falls, noted that the 18.9%
valuation drop for his high school and the same drop for the
elementary schools was attributable to "legislative approval of
a tax reclassification for Columbia Falls Aluminum Company."

The following summarizes the projected revenue losses that
the school districts anticipate by FY 1989 if the exception to
the tax freeze is not available for future years. Unless other-
wise noted, the district projections represent decreases from FY
1988 to FY 1989:

Baker City Schools

Elementary General Fund $ 428,000

High School General Fund 438,000
Columbia Falls Schools 299,361
Plentywood Public Schools 213,500
Powder River Schools

Elementary 101,377

High School 178,692
Ceonrad Schools (FY '87 to FY '89 decrease)

Elementary 128,428

High School 101,286
Lambert Schools (FY '87 to FY '89 decrease)

Elementary 54,404

High School 58,316

In addition, Superintendent FErdie, Roundup Public Schools,
projectcd that without a continuing exception to the tax freeze,
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the Roundup High School general fund would experience a "deficit
of $76 367.49" for FY '89, He projected for the Roundup Elemen-
tary School general fund a "deficit of $79,429.37."

The district officials generally interpreted the impact of
the impending revenue losses in harsh terms. They often noted
that their districts had already cut budgets in response to
stringent eccnomic conditions and that the state had mandated
continuing cost increases for their districts for certain items
(worker's compensation costs were most frequently cited.) The
following is a sample of the comments.

"We trimmed an already hare-bones budget this year to help
do our part in shouldering the burden of our state's economic
problems. This kind of cooperation, apparently, only decreases
our chances of surviving."

-- Superintendent Berg, Flaxville

"Columbia Falls has always operated a conservative educa-
tional system, We have among the highest student to principal
ratios in the state. Our class size (student to teacher) is
also among the highest in the state. In summary, we have no
fat, further reductions will adversely affect our educational
programs.,

-~ Superintendent Taylor
Columbia Falls

" . . the resulting affect (of the Attorney General's
opinion and Rule I) on our educational programs would be disas-
trous . . "

-- Superintendent Haugen, Chinook

Noting past budget cuts already made before the anticipated
future cuts: "We accomplished this by reducing our staff by 2
principals, 2 1/2 teachers, an aide, a part time secretary and a
custodian."”

-- Superintendent Williams, Conrad

"I sincerely hope that some measures can be taken to alle-
viate the ‘'wreck' that I see coming, resulting in irreparable
damage to instructional programs. The end result is that stu-
dents suffer.,”

-- Superintendent Erdie, Roundup

"We all realize the economy of Montana is not in great
shape but from the few figures I have mentioned . . ., if there
is not special legislation forthcoming, our School District
along with several others, will be c¢losing our doors.”

-- Superintendent Stanton, Baker

Superintendent Taylor, Columbia Falls, also "petitioned"
the Department to support legislation to amend 15-10-412 to
correct the problems he cited.

In addition to these school district comments, Eric Feaver
of the Montana Education Association asked that the rule be
amended to say "five percent (5%) of the 1986 value" instead of
"five percent (5%) of the previous year's value."

RESPONSE TO WRITTEN COMMENTS: The Department agrees that
the projected declines in taxable valuation ranging from 20% to
50% or more will have a serious, if not devastating, impact on
various school districts and other local governments. Clearly,
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15-10-412 (7) as written and interpreted by the Attorney General
yields an absurd result for many local governments in Montana.
However, the Department is bound by the Attorney General's opin-
ion and cannot amend Rule I to achieve a more reasonable result.
Legislative action is necessary to correct the problems cited by
the school officials.

Mr. Feaver's suggestion cannot be adopted because it is
contrary to the Attorney General's opinion.

e
Director
tment of Revenue

AA O ]
D. LaFAVER,

Certified to Secretary of State 2/16/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADCPTION of

of Rule T (42.26.280) through ) Rule T (42,.26.280) through
Rule VII (42.26.286) relating ) Rule VII (42.26.286) relating
to Airline Regulations for ) to Airline Requlations for
Corporation License Tax. ) Corporation License Tax.

TO: All Interested Persons:

1. On November 12, 1987, the Department published notice of
the proposed adoption of Rules I through VII relating to airline
regulations for corporation license tax at page 2073 of the 1987
Montana Administrative Register, issue no. 21.

2. The Department has adopted these rules as proposed.

3. A public hearing was held on December 4, 1987, to con-
sider the proposed adoption of these rules. Persons attending
the hearing were: Tom Hopgood, Counsel for Northwest
Airlines/Air Transport Association; James DelaHunt, Representing
ATA Carriers Serving Montana; Lynn Chenoweth and Jeff Miller of
the Montana Department of Revenue, Natural Resource and Corpora-
tion Division.

4. Mr., James DeLaHunt, Director of Finance for Northwest
Airlines, Inc, submitted the following comments:

COMMENT : Using the weighted departures in the revenue fac-
tor is ineguitable and arbitrary for twe reasons: (a) the cost
of the aircraft does not always bear a direct relationship to
the relative capacity of the aircraft, and (b) even if it did,
the mere departures of a certain number of seats and cargo
capacity does not bear a direct relationship to the amount of
revenue that is being earned from a flight.

RESPONSE: The cost of an aircraft does have a reasonable
relationship to its capacity. From the schedule provided by NW,
it «can be shown that as the capacity of the aircraft increased,
so did its costs. The relative increase in cost to capacity was
not the same for each type of aircraft due to several factors,
but it can be clearly shown there is a reasonable relationship.

The number of departures does have a reasonable relationship
to the income producing activity of an airline in the state.
These rules do not assume that every passenger seat is sold or
that the cargo capacity is full on each flight that departs from
a Montana airport. The rules do assume that the number of peo-
ple and amount of cargo on an aircraft that takes off in Montana
is similar to the average throughout the system. This is a very
reasonable assumption to make for the following reason: If
Montana flights are substantially below the system average, the
taxpayer will either remove the service from the state or use a
smaller aircraft. This has happened consistently in Montana
over the vyears. If the number of tickets sold on Montana
flights is higher than the system average, the taxpayer will
most likely bring in more flights, Therefore, using the cost
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weighted departures method of determining portions of the appor-
tionment formula does appear to be a reasonable method of deter-
mining Montana income.

COMMENT: Using cost weighted departures to allocate flight
crew payroll is inequitable and arbitrary because it fails to
recognize the number of flight crew members on board and their
probable earnings level,

RESPONSE: The proposed rule does reasconably reflect the
differences in number of flight personnel and compensation paid
for each type of aircraft. From the schedule provided by North-
west Airlines, as the cost of the aircraft increases, so does
the number of flight attendants.

COMMENT: There is no direct relationship between departures
and the way an airline earns its income,

RESPONSE: The number of departures, weighted by the cost of
the aircraft, has a very direct relationship to how an airline
earns income. The only way an airline earns income is by trans-
porting people and carge from one location to another. In order
for the transportation to take place, there must be a departure.
There are numerous other methods of apportioning income of an
airline. However, this method does have a reasonable relation-
ship to the income producing activity of an airline, In addi-
tion, this method has been adopted, either formally or
informally, by at least seven other states.

COMMENT : The proposed rule results in a significant
incréase in taxes without an increase in activity in the State
by the airline.

RESPONSE: The proposed rule is a fair method of apportion-
ing income of an airline and one that is most accepted by other
states. It was not proposed by the Department because it pro-

duced the most revenue for the State. Montana could have chosen
other methods that would produce more revenue. For example,
using stopdown revenue miles in the apportionment formula to
allocate mobile property, payroll and sales would result in a
substantially larger tax liability. Instead, the Department
chose to adopt a method that was researched, developed and rec-
ommended by the Multistate Tax Commission and adopted by several
other states, In addition, this method of apportionment was
selected by the Department in the interest of promoting unifor-
mity, consistency and certainty among the Department, the tax-
payers and other states,

COMMENT: The proposed rule penalizes carrier engaged in the
acqulsition of new, modern, fuel efficient and quiet aircraft,

RESPONSE: UDITPA reguires that all assets, includable in
the apportionment formula, be included at cost. This rule mere-
ly follows that requirement,. Obviously, any asset purchased

today will have a higher cost than a similar asset purchased ten
years ago. However, that does not invalidate the formula.

COMMENT : Taxpayers subject to this rule will have an
increase in tax liability that cannot be justified.

RESPONSE: The proposed rule sets forth a procedure that
will result in a reasonable reflection of a taxpayer's presence
in the State. It does not systematically produce an increased
tax relative to other methods that have been used to apportion
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airline income. The method may either increase or decrease an
airline's tax liability relative to other methods. The purpose
of the rule is simply to apportion income reasonably. It is not
designed to produce a revenue result,

Mr, DeLaHunt also submitted written testimony from William
Dowd, dated December 6, 1982, in opposition to the proposed
rules. These comments had originally been presented to the
Multistate Tax Commission at the time the rules. were being
developed by the Commission.

COMMENT: Mr. Dowd first stated that the proposed rules will
not result in a fair reflection of the income earned by a tax-
payer in the State because a mileage factor i$ not included in
the formula. Since an airline is in the business of transport-
ing people and cargo from one location to another, mileage must
be considered.

RESPONSE: The proposed rules will determine the presence
(and therefore the amount of income) of a taxpayer in the State
by the number of takecffs in the State weighted by the cost of
each plane. This is a very valid determinant of a taxpayer's
presence in the State. If an individual boards a plane in Bill-
ings, it should not matter, from the standpoint of state taxes,
whether that individual flew to Seattle or New York. The fact
is, the airline picked-up a passenger and then departed, That
is the activity that took place in Montana and that is what
should be reflected in the apportionment formula,

COMMENT : Mr, Dowd also stated that he felt the proposed
rules would fail the constitutional test because using only
departures would not adequately reflect the economic activity of
an airline in a particular state.

RESPONSE: The proposed rules do properly reflect the eco-
nomic activity of an airline in the State for all the reasons
previously stated. Therefore, the rules are constitutional.
The wuse of this method by several other states suggests that
officials elsewhere alsc consider the method constitutional.

. LaFAVER Dlrector
tment of Revenue

Certified to Secretary of State 2/16/88.

Montana Administrative Register 4-2/25/88



-404-

BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal ) NOTICE OF THE
of Rule 46.12.201 pertaining ) REPEAL OF RULE 46.12,201
to eligibility requirements ) PERTAINING TO ELIGIBILITY
)
)

for medical assistance REQUIREMENTS FOR MEDICAL
ASSISTANCE
TQ: All Interested Persons
1. On January 14, 1988, the Department of Social and

Rehabilitation Services published notice of the proposed
repeal of Rule 46.12.201 pertaining to eligibility require-
ments for medical assistance at page 35 of the 1988 Montana
Administrative Register, issue number 1,

2. The Department has repealed Rule 46.12.201 as pro-
posed.

3, The Department has thoroughly considered all commen-
tary received:

COMMENT: A staff person from the Administrative Code Commite
tee commented that the statement of reasonable necessity was
not sufficient and should be clarified in the second notice.

RESPONSE: The Department has proposed to repeal the rule
because the first sentence unnecessarily repeats statutory
language at 53-6-141 MCA. The second sentence of the rule is
not a complete sentence and makes no sense. Since the rule
language is unclear, the intent is unclear. The most likely
intention of the rule, as discerned by the Department repre-
sentative, expresses a priority for services that is not
authorized by statute and, therefore, not legally implement~
able.

i,/
wrfiield iy

birector, Sodial and Rehabilita-
tion Services

o

Certified to the Secretary of State y:./@aa:¢~ /7, 1988,
7 7
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VOILUMF NC, 42 OPINION NO. 61
COUNTIES - Deliberations of county tax appeal board,
notice of meetings;

OPEN MEETINGS - Deliberations of county tax appeal
board, notice of meetings;

PROPERTY, REAL - Deliberations of countv tax appeal
board, notice of meetings;

PUBLIC OFFICER3S - Deliberations of county tax appeal
board, notice cf meetinas;

RIGHT TO KNOW - Deliberations of county tax appeal
board, notice of meetings;

TAXATION AND REVENUE - Deliberations of county tax
appeal board, notice of nmeetings;

MONTANA CODE AMNNOTATED - Sections 2-3-202, 2-3-203,

15-15~-101 to 5-15-103;

MONTANA CONSTITUTICFN - Article II, section 9;

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No.
42 (1987), 38 Op. Ati'y Gen. No. 33 (1979).

HELD: 1. The deliberations of a county tax appeal board
regarding an application for reduction in
property valuvation must be open to the public
unless the presiding officer determines that
the discussion relates to a matter of
individual privacy and that the demands of
individual privacy clearly exceed the merits
of public disclosure.

2. Adeguate notice must be given of any meeting
of a county tax appeal board, including the
board's deliberations which invelve the
convening of a quorum to hear, discuss, or act
upon an appeal.

3 February 1988

Mike Salvagni

Gallatin Ccunty Attorney
Law and Justice Center
615 South l6th Street
Bozeman MT 59715

Dear Mr. Salvagni:
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You requested my opinion on two issues:

1, May a county tax appeal board close to
the public its deliberations regarding an
application for reduction in valuation of
propertv?

2. If such deliberations are to be openr to
the public, what notice procedures should
be followed if the deliberations are held
at a time different from the examination
required by section 15-15-103, MCA?

The county tax appeal boards described in section
15-15-101, MCA, are comprised of three county residents
appointed by the county commissioners., These residents
are paid for their work on the board with state funds.
A county tax appeal board is charged with the duty of
hearing all taxpayers' appeals from property tax
assessments. § 15-15-101, MCA, It is given the power
to change an assessment or to fix an assessment at some
other level. § 15-15-101(3), MCA,

Sectjon 15-15-102, MCA, provides that, before a county
tax appeal board can make a reduction in property
valuation, a written application must be filed by the
party affected by the valuation. That section states:

No reduction may be made in the valuation of
property unless the party affected or his
agent makes and files with the county tax
appeal hoard on or before the first Monday in
Jure or 15 days after receiving a notice of
classification and appraisal from the
department of revenue, whichever is later, a
written application therefor. The application
shall state the post-office address of the
applicant, shall specificallv describe the
property involved, and shall state the facts
upen which it is claimed such reduction should
be made.

Section 15-15-103, MCA, requires that the board must
examine on oath, at a recorded hearing, any person
making such an application. You have asked whether the
deliberations conducted by a county tax appesal board,
following such examination of applicants, may be closed
to the parties involved and the public,
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Article II, section 9 of the Montana Constitution
provides that a person has the right to observe the
deliberations of "all public bodies or agencies of state

government and its subdivisions.” Likewise, section
2~3~203, MCA, found in Montana's open meeting law,
requires that the meetings of all "public or
governmental bodies, boards, bureaus, commissions,

agencies of the state, or any political subdivision of
the state or organizations or agencies supported 1in
whole or in part by public funds or expending public
funds must be open to the public." As stated above,
county +tax appeal boards are state-funded boards
assigned the governmental task of receiving input from

the public and, thereafter, fixing property tax
assessments, Thus they are publiec or governmental
boards as referred to in section 2~-3-203, MCA. See 42

Op. Att'y Gen. No. 42 (1987).

The fact that a county tax appeal board has finished
hearing testimony pursuant to section 15-15-103, MCA,
does not mean that its meeting has necessarily ended.
The c¢rucial question is whether there is still a
"meeting," as defined in section 2-3-202, MCA.

As wused in this part, "meeting" means the
convening of a quorum of the constituent
membership of a public agency or association
described in 2-3-203, whether corporal or by
means o0f electronic equipment, to hear,
discuss, or act upon a matter over which the
agency has supervision, control, jurisdiction,
or advisory power,

Thus, where a board's deliberations inveolve the
convening of a guorum to hear, discuss, or act upon an
appeal, there 1is a "meeting" within the above
definition, and the public rust be allowed. The
exception, of course, is where the presiding officer of
a meeting makes a determination, according to section
2-3-203(3), Mca, that the demands of individual privacy
require that the meeting be closed. See Mont, Const.
art., I1, § 9.

I previously held in 38 Op., Att'y Gen. No. 33 at 115
(1879) that the deliberations of the Montana Human
Rights Commission, a guasi-judicial body, are subject to
Montana's open meeting law. In addressing the concern
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that a determination regarding individual rights be
conducted in a "judicial atmosphere,"” I stated:

Our Open Meeting Act specifically addresses
this problem by allowing the closure of any
proceeding in which the individual's right to
privacy outweighs the public's right to know.
In such cases, which may be common before the
Human Rights Commission, the attributes of a
"judicial atmosphere" can be preserved. In
the case of other quasi-judicial bodies which
consider questions of broader public impact,
the expansive intent in our Constitution and
statutes favoring public disclosure can be
preserved, If this inhibits frank discussion
of views and issues by board members, that is
a price demanded by our Constitution and our
Legislature so that the people of Montana do
not “abdicate their sovereignty to the
agencies which serve them."

38 Op. Att'y Gen. No. 33 at 118,

Ssuch reasoning is applicable to the deliberations of a
county tax appeal board. Even if characterized as a
quasi-judicial board, its meetings must still be open
generally, and may be closed after a determination
regarding individual privacy, pursuant to section
2-3-203, MCA. And even if a meeting is closed to the
general public, the taxpayer who is appealing has the
right to attend. See Jarussi v. Board of Trustees, 40
St, Rptr. 720, 725, 664 P.2d 316, 320 (1983).

Your second question relates to notice to the public of
deliberations, where such deliberations take place at a
date and/or time different from when testimony was heard
pursuant to section 15-15-103, MCA. Section 15-15-101,
MCA, specifically sets out the notice requirements for a
county tax appeal board hearing:

(3) In connection with any such appeal, the
county tax appeal board may change any
assessment or fix the assessment at some other
level. The county clerk shall publish a
notice to taxpayers, giving the time the
county tax appeal board will meet to hear
protests concerning assessments and the latest
date the county tax appeal board may take
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applications for such hearings. The notice
shall be published in a newspaper if any is
printed in the county or, if none, then in
such manner as the board may direct. The
rotice shall he published at least 7 days
prior to the first meeting of the county tax
appeal beard.

Therefore, a county tay appeal board must follow the
requirements of section 15-15-101(3), MCA, in giving
notice of a meeting to hear protests. Such notice
requirements may also apply when the board meets to
discuss and deliberate about such protests and any
applications made pursuant to section 15-15-102, MCA,

Montana's open meeting law also requires that adequate

notice be given to the public. Board of Trustees v.
County Commissioners, 186 Mont. 14B, 606 P,2d 1069
(1980) . If notice has been given under section

15-15-101(3), MCA, bhut the board meets at another time
and/or place after initially hearing a protest, adegquate
notice must again be given,

THEREFORE, IT IS MY OPINION:

1. The deliberations of a county tax appeal board
regarding an application for reduction in
property valuation must be open to the public
unless the presiding officer determines that
the discussion relates te a matter of
individual privacy and that the demands of
individual privacy c¢learly exceed the merits
of public disclosure.

2. Adequate notice must be given of any meeting
of a county tax appeal bhoard, including the
board’'s deliberations  which involve the
convening of a quorum to hear, discuss, or act
upon an appeal.

truly yours,
-

MIKE GREELY
Attorney General
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VOLUME NO. 42 OPINION NO. 62

AGRICULTURE, DEPARTMENT OF -~ Department required to
comply with MEPA for grasshopper spraying program;
MONTANA ENVIRONMENTAL POLICY ACT - Department of
Agriculture required to comply with MEPA for grasshopper
spraying program;

MONTANA ENVIRONMENTAL POLICY ACT - Emergency exception
to MEPA allowed only when immediate action required and
not reasonably foreseeable;

PESTICIDES = Pesticide spraying for grasshepper control
requires compliance with MEPA where state participates
with funding and expertise;

MONTANA CODE ANNOTATED - Title 10, chapter 3; Title 75,
chapter 1; Title 80, chapter 7, part 5; sectinns
10-3-405, 75-1-103, 75-1-201;

ADMINISTRATIVE RULES OF MONTANA - Title 4, chapter 2,
sub-chapter 3; sections 4,2,303, 4.2.307, 4.2.308.

HELD: 1, The participation of the State of Montana in a
grasshopper spraying program in which the
state pays up to one-third of the costs and
provides financial management and technical
expertise, is a major state action in which
compliance with the terms of the Montana
Environmental Policy Act is required.

2, While an emergency situation is a legitimate
exception to the requirements of MEPA, the
Montana Department of Agriculture should, in
the future, comply with MEPA before
participating in a grasshopper spraying
program, if the need for such program 1isg
reasonably foreseeable.

5 February 1988

Keith C. Kelly, Director
Department of Agriculture
Scott Hart Building

303 Roberts

Helena MT 59620
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Dear Mr. Kelly:

On June 1, 1987, Governor Schwinden issued a
proclamation declaring that an infestation of
graschoppers constituted an emergency in the State of
Montana. The effect of the proclamation was to make
available up to $200,000 of state disaster and emergency
funds for expenditure under the provisions of Title 80,
chapter 7, part 5, MCA. That part of Title 80 provides
authority for the Montana Department of Agriculture
(hereinafter the Department) to participate with
counties in a program of cropland spraying for the
purpose of controlling insect infestations.

In this instance, the Department adopted a set of
emergency rules setting forth the specific requirements
for counties and individuals to participate in the
program. Each county had to elect participation and was
required to levy two mills pursuwant to authority
contained in section 10-3-405, MCA. Further rules
pertaining to landowners established the dates by which
applications must be made and the reimbursement
procedures, The state, through the Disaster and
Emergency Services Division of the Department of
Military Affairs, provided financial management of the
program. The state also limited its total financial
participation to one~third of the overall cost of the
program or $200,000, whichever was less.

The emergency rules alsc required participating counties
to enter into a pest management agreement with the
Department, Neither the emergency rules nor the pest
management agreement clearly stated the division of
authority between the state, the county, and the
landowner, The basic plan was that the landowner could
either do his own spraying or contract for the spraying
of grasshoppers by an independent contractor. The
landowner could then be reimbursed for a portion of his
costs by the county and the state depending on the
amount of funds that each had available and the number
of participating landowners. The Department also made
available technical expertise in pest management and
conducted the survey to document the extent of the
grasshopper infestation.

The Montana Environmental Policy Act (Tit, 75, c¢h., i,

MCA) (hereinafter MEPA), mandates that "it is the
continuing responsibility of the state of Montana to use
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all practicable means consistent with other essential
considerations of state policy to improve and coordinate
state plans, functions, programs, and resources" in
order to attain certain goals, § 75-1-103(2), MCA.
Among the goals enumerated are to

(b) assure for all Montanans safe, healthful,
productive, and aesthetically and culturally
pleasing surroundings; [and]

{c) attain the widest range of bheneficial
uses of the environment without degradation,
risk to health or safety, or other undesirable
and unintended consequences!.]

§ 75-1-103(2), MCA.

In order to assure that these values are reflected in
the decisions of government agencies, the Legislature
has required that the agency shall, "to the fullest
extent possible{,]" include an environmental impact
statement (hereinafter EIS) "in every recommendation or
report on proposals for projects, programs, legislation,
and other major actions of state government
significantly affecting the guality of the human
enviromment[.]" § 75-1=201(1)(b) (iii), MCA.

MEPA gives no further guidance on what constitutes
"major state action." However, in implementing MEPA the
Department itself has adopted certain procedural rules
(Tit. 4, ch, 2, sub-ch. 3, ARM), one of which addresses
the determination of whether an environmental impact
statement is required:

(3) The following are categories of actions
which normally require the preparation of an
EIS:

(a) actions which may significantly affect
environmental attributes recognized as being
endangered, fragile, or in severely short
supply;

(b) actions which may be either significantly
growth inducing or growth inhibiting;
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(c) actions which may substantially alter
environmental conditions in terms of quality
or availability; or

{d) actions which will result in substantial
cumulative impacts,

§ 4.2.303(3), ARM.

There has been very little judicial interpretation of
MEPA requirements in Montana. However, the Montana
Supreme Court has indicated that federal intervcretations
of parallel provisions of the National Environmental
Policy Aet (hereinafter NEPA) may be lcoked to for
guidance. Kadillak v. Anaconda Co., 1B4 Mont, 127, 602
P.2d 147, 1537 (1979). -

The subject of pesticide spraying is indisputably one
which most courts have found to be within the ambit of
NEPA since such spraying may well have "an impact on
man's environment"™ (§ 75-1-201(1) (b) (i), MCA). See
Annot., 74 A.L.R. Fed. 249. BSee also Alaska Survival v,
Weeks, 18 Env't Rep. Cas. (BNA) 1814 (Alaska 1981);
State of Wisconsin v. Butz, 389 F. Supp. 1065 (E.D. Wis.
1975). The more critical inguiry is whether the state
involvement in the grasshopper spraying program
constitutes "major state action" sufficient to trigger
the requirements of MEPA.

As outlined earlier, the state's role in the spraying
program was to provide a maximum of one-third of the
cost of the program and to supervise the financial
administration of the program. Certain technical
expertise was also provided. The actual spraying was
done by landowners contracting with local businessas to
provide the service or doing it themselves.

The only Montana Supreme Court case which has dealt with
the application of MEPA to programs involving different
levels of government and the private sector is Montana

Wilderness Association wv. Board of Health and
Environmental Sciences, 171 Mont. 477, 559 P.2d 1157
(1976) . Under +the facts of that case and without

delineating any test to aid in future determinations,
the Court found that the subdivision review process,
conducted pursuant to the Montana Subdivision and
Platting Act, was essentially a local process and was
not within the scope of MEPA. By its terms, MEPA
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applies to "all agencles of the state" (§ 75-1-201,
MCA), and not to local government entities, Montana
Wilderness Association is thus of limited value to the
issue presented here because it did not involve any
financial participation by the state,

This paucity of authority in Montana again leads to a
review of decisions interpreting the federal act, In
the analogous area of categorical grants by the federal
government to local and state governments, one
commentator has stated that "[s]tate and local projects
that receive federal financial assistance are subject to
NEPA."  D. Mandelker, NEPA Law & Litigation § 5.13
(1984) . The leading case 1n this aree appears to be
Save the Courthouse Committee v, Lynn, 408 F. Supp. 1323
(S.D.N.Y. 1975). In that case, the court determined
that the participation of the United States Department
of Housing and Urban Development in a local wurban
renewal plan was sufficient to require an EIS. The
federal agency had participated financially by giving
grants and loan guarantees although there was local
decisionmaking by both private entities and local
government units. Other cases have reached the same
result where the participating federal agency made a
loan to a nonfederal entity (Proetta v. Dent, 484 F.2d
1146 (2d Cir. 1973)) and where federal mortgage
insurance was available (Wilson v. Lynn, 372 F. Supp.
934 (D, Maszs. 1974)).

In NORML v. U.S. Drug Enforcement Administration, 545
F, Supp. 981 (D.D.C. 1982), the issue was whether the
federal Drug Enforcement Administration (DEA) had to
prepare an EIS for a paraquat spraying program
undertaken by the State of Florida. The court found
that while the federal agency gave general assistance
grants for law enforcement to the State of Florida, none
of the money was earmarked for the spraying program.
The State of Florida said it would do the spraying even
without federal involvement. Since it found no direct
financial assistance by the federal agency to the
spraying program, the court ruled that there was no
"major federal action."

In State of Alaska v. Andrus, 591 F.2d 537 (9th Cir.
1979), the ccurt similarly underscored that federal
financial participation is often the touchstone for
finding that NEPA applies to the federal action. The
court stated:
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There can be major federal action when the
primary actors are not federal agencies, but
rather state or local governments, or private
parties. Most courts agree that significant
federal funding turns what would otherwise be
a local project into a major federal action.
See Homeowners Emergency Life Protection
Committee v, Lynn, 541 F.2d 814 (9th Cir.

1976) (per curiam) (federal disaster-relief
funding for municipal dam and reservoir
project) .

591 F.2d at 540,

This review of federal decisions interpreting NEPA
indicates that federal financial participation in a
nonfederal project is usually sufficient to bring the
agency's action under NEPA. As stated in NEPA Law &

Litigation § 8.25:

In most cases in which a federal agency makes
a direct categorical grant for a nonfederal
project, the use of federal funds for the
project is sufficient to bring it under NEPA.

Applying these precedents to the facts under review
here, it is clear that the participation of the State of
Montana in providing up to one-third of the funding for
the grasshopper spraying program together with financial
management and technical expertise is a major state
action for MEPA purposes.

Another aspect of this matter is the proclamation of
emergency issued by the Governor of Montana pursuant to
his authority under Title 10, chapter 3, MCA. You have
inquired whether MEPA applies to state action that
involves an emergency.

The MEPA rules adopted by the Department of Agriculture
deal with the issue of emergency. Section 4.2,308, ARM,
provides as follows:

(1) Emergencies. The department of
agriculture may take or permit action having a
significant impact on the human environment in
an emergency situation without preparing an
EIS. Within 30 days following initiation of
the action, the department of agriculture
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shall notify the governor and the EQC as to
the need for such action and the impacts and
results of it. Emergency actions shall be
limited to those actions necessary to control
the immediate impacts of the emergency.

In this instance the Department did not follow the
directive of that rxule in filing a report with the
Governor and the Environmental Quality Council, perhaps
because it felt its action was not covered by MEPA even
in a nonemergency situation.

It is, of course, necessary that MEPA be construed to
allow for an exception to its requirements in emergency
situations since it would otherwise deter the state's
ability to respond to situations of great need.
However, the emergency exception should not be used to
avoid the provisions of MEPA.

I am reluctant to determine whether the emergency
exception was properly invoked here because all of the
pertinent facts are not before me. I nonetheless note
that, because severe grasshopper infestations have
occurred during the last three years, the Department is
adequately on notice that future spraying may be
necessary. Further reliance on the emergency exception,
therefore, appears inappropriate. The emergency
exception must be used sparingly and only when (1)
immediate action is required, and (2) the necessity or
nature of the action was not reasonably foreseeable.

Finally, 1 note that under the Department's rules it has
authority to adopt a so-called programmatic EIS.
§ 4.2.307, ARM, The programmatic EIS is designed to
review ongoing programs of the Department and actions
which it may be required to undertake in the future.
The virtue of the programmatic EIS is that it is done
before the Department is confronted with an emergency
situation, and yet it provides for a consideratjon of
the values embodied in MEPA. It appears that the
programmatic EIS may be the desirable way for the
Department to meet the requirements of MEPA and be able
to respond readily when confronted by an immediate need
to deter a grasshopper infestation,
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THEREFORE, IT IS MY OPINION:

1. The participation of the State of Montana in a
grasshopper spraying program in which the
state pays up to one-third of the costs and
provides financial management and technical
expertise, 1is a major state action in which
compliance with the terms of the Montana
Environmental Policy Act is required,

2, While an emergency situation is a legitimate.
exception to the requirements of MEPA, the
Montana Department of Agriculture should, in
the future, comply with MEPA before
participating in a grasshopper spraying
program, if the need for such program is
reasonably foreseeable.

truly yqurs,

MIKE GREELY
Attorney General
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VOLUME NO. 42 OPINION NO. 63
COURTS - Distribution of fees, fines, penalties,
forfeitures;

COURTS, JUSTICE - Distribution of charge created by
section 46=18=-236, MCA;

CRIMINAL LAW AND PROCEDURE - Distribution of charge
created by section 46~18-236, MCA;

FEES - Charge created by section 46-18-236, MCA, not a
fee;

JUDGES - Distribution of fees, fines, penalties,
forfeitures;

TREASURER, STATE =~ Distribution of fees, fines,
penalties, forfeitures; !

MONTANA CODE ANNOTATED - Sections 3-10-601, 3-10~601(1),
7-4-2502, 7-4-2503, 7-4-2505, 46-~18-236;

MONTANA LAWS OF 1987 -~ Chapter 557;

MONTANA LAWS OF 1986 - Chapter 17, section 3;

MONTANA LAWS OF 1985 - Chapter 719, section 1.

HELD: The charge imposed upon criminal defendants
by section 46-18-236, MCA, is a penalty or a
forfeiture and is to be collected and
distributed pursuant to section 3-10-601(2),
(3), and (4), MCA.

8 February 1988

Wm. Nels Swandal

Park County Attorney
Park County Courthouse
Livingston MT 59047

Dear Mr. Swandal:

You have reguested my opinion on a questlon whlch I have
phrased as follows:

What is the proper disposition of funds
collected by a justice court pursuant to
section 46-18-236, MCA?

As your question arises from the recent amendments to

sections 46-18-236 and 3-10-601, MCA, some discussion of
the history of these statutes may be of assistance.
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In 1985, the Legislature enacted Senate Bill 116, which
revised the salary structure for prosecuting attorneys,
required the State to pay a portion of the salaries of
deputy county attorneys, and provided for the imposition
of a charge to be assessed upon persons who are
convicted of a crime or who forfeit bail or bond,
amending sections 7-4-2502, 7-4~2503, and 7-4-2505, MCA,
and creating section 46-18-236, MCA. The latter section
provides in part:

(1) Except as provided in subsection (2),
there must be imposed by all courts of
original jurisdiction on a defendant upon his
conviction for any conduct made criminal by
state statute or upon forfeiture of bond or
bail a charge that is in addition to other
taxable court costs, fees, or fines, as
follows:

(a} $10 for each misdemeanor charge; and

(b) +the greater of $20 or 10% of the fine
levied for each felony charge.

Subsection (2) provides for the waiver of the charge by
the court in hardship cases. The section specifically
stipulates that the charge imposed by the section is not
a fine. § 46-18-236(3), MCA,.

The original disposition of funds collected by justice
courts pursuant to section 46-18-236, MCA, was to the
county treasurer, who could retain up to 10 percent of
the funds with the balance to be remitted to the state
treasurer for deposit to the state general fund. 1985
Mont, Laws, ch. 719, § 1. In a special session of the
Legislature in 1986, the statute was amended to direct
that all funds collected as a result of the charge
should be retained by the county treasurer and utilized
for salaries in the coffice of the county attorney, with
any excess to be utilized for other county salaries.
1986 Mont. Laws, ch. 17, § 3. Finally, in 1987, the
statute was amended to exempt justice courts from the
disposition s¢heme set out in section 46-18-236, MCA,
This amendment was a part of a comprehensive bill, House
Bill 740, the purpose of which was stated in the title
as follows:
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AN ACT TO RELIEVE JUSTICES OF THE PEACE FROM
OVERLY BURDENSOME BOOKKEEPING AND OTHER
ADMINISTRATIVE DUTIES 1IN REGARD TO FINES,
PENALTIES, AND FORFEITURES PAID IN THEIR
COURTS, TO REVISE THE METHOD OF DISTRIBUTING
THE FINES, PENALTIES, AND FORFEITURESI[.]

1987 Mont. Laws, ch, 557, In lieu of numerous direc-
tions found in provisicns scattered throughout the
Montana Code Annotated with respect to the transmittal
of moneys collected by justice courts, distributior is
now governed by section 3-10-601, MCA.

Section 3-10-601(1), MCAR, reguires the justice of the
peace to collect the fees prescribed by law and to
deposit them into the county treasury to be credited to
the county general fund, The section further provides
that fines, penalties, and forfeitures are to be paid to
the county treasurer, who then remits half to the state
treasurer for distribution among several distinct funds.
§ 3-10-601(2), (3), (4), MCA.

The answer to your question concerning the disposition
of the charge created by section 46-18-236, MCA, thus
depends upon whether the charge is in the nature of a
fee or in the nature of a fine, penalty, or forfeiture,
As above noted, the section expressly states the charge

is not a fine, A "fine" is defined as "[a) pecuniary
punishment imposed by lawful tribunal wupon person
convicted of crime or misdemeanor"” or "[a]l pecuniary
penalty."” Black's Law Dictionary 569 (5th ed. 1979).

Similarly, a "penalty” i8 "a sum of money which the law
exacts payment of by way of punishment for doing some
act which is prohibited or for not doing some act which
is required to be done." Id. at 1020 (citing Hidden
Hollow Ranch v. Collins, 146 Mont. 321, 326, 406 P.2d
365, 368 (1965)). A "forfeiture" is "loss of some right
or property as a penalty for some illegal act."” Black's
Law Dictionary 585. The concept of punishment is common
to fines, forfeitures, and penalties. In contrast, a
"fee" is "[a] charge fixed by law for services of public
officers or for use of a privilege under control of
government." Id. at 553. The charge created by section
46-18-236, MCA, is imposed solely upon those who are
convicted of a criminal offense or who forfeit bond or
bail. The charge, therefore, fits most logically within
the definition of a penalty or a forfeiture.
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THEREFORE, IT IS MY OPINION:

The charge imposed upon criminal defendants by
section 46-18-236, MCA, 1is a penalty or a
forfeiture and is to be collected and distributed
pursuant to section 3-10-601(2), (3}, and (4), MCA.

truly yours,

Attorney Genera
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VOLUME NO. 42 OPINION NO, 64

EMPLOYEES, PUBLIC - Availability for public inspection
of original applications to Public Employees' Retirement
System for purpose of compiling mailing list:

PRIVACY - Availabjlity for public inspection of original
applications to Public Employees' Retirement System for
purpose of compiling mailing list;

RETIREMENT - Availarility for public inspection of
original applications to Public Employees' Retirement
System for purpose of compiling mailing list;

STATE GOVERNMENT ~ Availability for public inspection of
original applications to Public Enplovees' Retirement
System for purpose of compiling mailing list;

MONTANA CODE ANNOTATED - Sections 2-6-109, 2-6-109(3),
33-19-201;

MONTANA CONSTITUTION - Article TII, sections 9, 10;
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen,
No. 59 (1979), 38 Op. Att'y Gen. No. 1 (1978); 37 Op.
Att'y Gen, No, 107 (1978).

HELD: Original dccuments submitted by applicants to
the Public Employees' Retirement Division of
the Department of Administration contain
private information about third parties and
thus are not open to public inspection for the
purpose of compiling a mailing list.

106 Februarv 198¢

Beda J. Lovitt

Chief Counsel

Department of Administration
fam W, Mitchell Building
Helena MT 59620

Dear Ms., Lovitt:

On behalf of the Public Emplecvees' Retirement Board you
have reguested an opinicn on the following issue:

Are the criginal documents or applications
prepared by members of the Public Emplovees'
Retirement System anéd submitted to the Public
EFmplovees' Retirement Division of the
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Department of Administration open to public
inspection for the purpose of compiling a
mailing list? .

Distribution or sale of mailing liste by agencies of
Montana state government is controlled by section
2-6-109, MCA,. This statute makes it unlawful for any
agency to sell or distribute any mailing list without
first securing the permission of those on the list.
Among the several exceptions to this general prohibition
is the following:

Except as provided in 30-9-403, this section
does not prevent an individual from compiling
a mailing 1list by examination of original
documents or applications which are otherwise
open to public inspection.

§ 2-6-109(3), MCA. Section 30-9-403, MCA, is part of
the Uniform Commercial Cecde and does not concern us
here,

In the context of section 2-6=10%(3), MCA, your guestion
becomes whether original applications submitted to the
Public Employees' Retirement Division are "applications
which are otherwise open to public inspection.,” In
answering this question, I look first to the following
rights enumerated in Montana's Constitution:

Right to know. ©No person shall be deprived of
the right to examine documents or to observe
the deliberations of all public bodies or
agencies of state government and its
subdivisions, except in cases in which the
demand of individual privacv clearly exceeds
the merits of public disclosure.

Right of privacy. The right of individual
privacy is essential to the well-being of a
free society and shall not be infringed
withcut the showing of a compelling state
interest.

Mont. Const. art. II, §§ 9, 10. The legislative history
of section 2-6-109, MCA, shows clearly that in passing
that law, the Legislature was concerned with balancing
these two fundamental rights. See Minutes of the
Montana Senate, State Administration Committee, Jan. 31,
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1979, pp. 4-6; Feb. 9, 1979, pp. 1-3. Minutes of the
Montana House of Representatives, State Administration
Committee, Mar. 1, 1979, pp. 2, 3.

oOpinions of the Montana Supreme Court and the Montana
Attorney General have also spoken o©f the need to
reconcile these two rights. Based on the Constitution
and the sctatutes, the following balancing test for
dealing with these questions has been developed:

[Plroper application of this balancing test
involves the following steps: (1) determining
whether a matter of individual privacy 1is
involved, (2) determining the demands of that
privacy and the merits of publicly disclosing
the information at issue, and (3) deciding
whether the demand of individual privacy
clearly outweighs the demand of public
disclosure.

37 Op. Att'y Gen. No. 107 at 462 (1978). See also
Missoulian v. Board of Regents, 41 St. Rptr. 110, 116,
120, 675 P.2d 962, 967, 970 (1984).

The Montana Supreme Court has spoken several times of a
party's subjective expectation of privacy and whether
society considers that expectation reasonable. Montana
Human Rights Division v. City of Billings, 39 St. Rptr.
1504, 1509, 649 P,24 1283, 1287 (1982); Missoulian v,
Board of Regents, 675 P.2d at 967. My reading of the
Supreme Court's test has been that "[ilnformation which
reveals facts concerning personal aspects of an
individual's 1ife necessarily involve[s] individual
privacy." 38 Op. Att'y Gen. No. 1 at 4 (1978). I
conclude that applicants to the Public Employees’
Retirement System (PERS) have an expectation that the
information provided about beneficiaries in their
original applications will remain private. See also
Missoulian v. Board of Regents, 675 P.2d at 969. Does
society consider this expectation reasonable? 1 believe
it does. Because PERS is in part an insurance plan
(§§ 19-3-1002, 19-3-1201, MCA), Montana's Insurance
Information and Privacy Protecticn Act (§§ 33-19-101 to
409, MCA) is an indication of public policy in this
area. See, for example, section 33-19~201, MCA, which
restricts the use of information gathered for insurance
transactions. Also, the policy of the Social Security
Administration on the disclosure of information about
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individuals, 20 C.F,R. § 401,300, is directed toward
protecting against "clearly unwarranted invasion of
personal privacy."

Passing to the second step of the test set forth above,
I must determine the comparative demands of individual
privacy and the merits of public disclosure. Because
information about beneficiaries involves the
"disclosural privacy" eof third persons, I believe a
significant demand of individual privacy is irvolved.
See 37 Op. Att'y Gen. Nc. 107 at 463 (1978). On the
other hand, because the compilaticn of a mailing list is
involved, I do not believe that the merits of public
disclosure are substantial. See 38 Op. Att'y Gen.
No. 59 at 212 11979); see also legislative history of
§ 2-6-109, MCA, supra. I note that this analysis
appears consistent with the policy of the Social
Security Administration: "[8lince there is wusually
little or no public interest in disclosing information
for disputes between two private parties or for other
private or commercial purposes; we generally do not
share information for these purposes."” 20 C.F.R,
§ 401,300,

Applying the £final part of the three-part test, T
conclude that in this case the demand of individual
privacy clearly outweighs the demand of public
disclosure.

THEREFORE, IT IS MY QPINION:

Original documents submitted by applicants to the
Public FEmployees' Retirement Division of the
Department of Administration contain private
information about third parties and thus are not
open to public inspection for the purpose of
compiling a mailing list.

truly yours,
-

MIKE GREELY
Attorney Ceneral
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VOLUME NO, 42 OPINION NO. 65

APPROPRIATIONS - Moneys for salary increases arising
under collective bargaining agreements;

CITIES AND TOWNS - What constitutes transfer or salary
increase in excess of appropriated amounts under section
7-6-4236, MCA;

LABOR RELATIONS - Municipal appropriations for salary
increases arising under collective bargaining
agreements;

MUNICIPAL GOVERNMENT - What constitutes transfer or

salary increase in excess of appropriated amounts under
section 7-6-4236, MCA;

SALARIES - What constitutes increase in excess of
appropriated amounts under section 7-6-4236, MCA;
MONTANA CODE ANNOTATED - Title 7, chapter 6, part 42;
sections 7-6-4221, 7-6-4224 to 7-6-4228, 7-6-4231,
7-6~4235, 7-6-4236, 7-6-4251, 7-6-4252, 39-31-208;
MONTANA LAWE OF 1931 - Chapter 121.

HELD: Section 7-6-4236, MCA, does not prohibit a
municipality from using funds separately
appropriated for the purpose of satisfying
salary increases which may arise from
collective bargaining negotiations ongoing at
the time of a final budget's adoption to pay
such increases.

17 February 1988

Jim Nugent

Missoula City Attorney
291 West Spruce

Missoula MT 59802-4297

Dear Mr. Nugent:

You have requested my opinion concerning the following
question:

Does section 7-6-4236, MCA, prohibit use of
funds within a separately appropriated account
established for the purpose of satisfying
salary increases which may arise from
collective bargaining negotiations ongoing at
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the time of a final budget's adoption to pay
such increases?

I conclude that wuse of such funds to pay the
collectively bargained salary increases constitutes
neither a "transfer" within the scope of section
7-6-4236, MCA, nor an increase in affected employees'
salaries over amounts appropriated for those salaries.

The City of Missoula is a party to eight collective
bargaining agreements with labor organizations certified
under section 39-31-208, MCA, as the representative of
certain groups of the City's employees. All agreememts
presently have a duration of one or two years, and all
commence on July 1, Various of these agreements were
the subject of collective bargaining negotiations last
summer, and some of the negotiations extended beyond the
date by which the City's final budget for fiscal year
1988 was required to be completed. See §§ 7-6-4226 to
4232, MCA. 1In anticipation that the negotiations would
likely result in fiscal year 1988 salary increases, the
city council included within the final budget an

appropriation for such possible increases. The
appropriated moneys were placed within the "wages and
salaries" classification of either a general

nondepartmental account or, in two instances, a specific
departmental account, and their purpose was expressly
identified. The funds have been used exclusively to
satisfy salary increases provided wunder collective
bargaining agreements entered into after adoption of the
final budget. The City's auditors have questioned
whether this wuse of the funds contravenes the
prochibition in section 7-6-4236, MCA, against intra=
classification transfer of moneys whose effect is to
increase a salary above the amount appropriated
therefor.

The basic framework of the municipal budget process in
chapter 7, part 42 was established in 1931. 1931 Mont.
Laws, c¢h. 121, In summary, these provisions, as
amended, require various municipal officials to submit
to the city clerk by July 10, on Department of Commerce
forms, estimates of expenditures which will oeccur during
the fiscal year and of revenue which will be received.
§ 7-6-4221, MCA. The clerk thereafter prepares from
these estimates a tabulation ‘“"showing the complete
expenditure program of the municipality for the current
fiscal year and the sources of revenue by which it is to
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be financed.," § 7-6-4224 (1}, MCA. The tabulation's
estimated expenditures must be classified under one of
six  categories which  include, most importantly,
"salaries and wages." § 7-6-4225(1) (a), MCA. This

tabulation must be presented to the municipal council or
commission by July 20, which has until July 25 to make
any changes it deems appropriate. § 7-6-4226, MCA. The
tabulation, together with any amendments by the
municipal governing body, constitutes the city's
preliminary budget. § 7-6-4226(2), MCA. Notice that
the preliminary budget has been fixed is then published,
and a publiec hearing concerning the budget must take
place on the Wednesday preceding the second Monday in
August. §§ 7-6-4227, 7-6-4228, MCA. Following the
hearing a final budget is approved. § 7-6-4231, MCA.

Once adopted, final budgets can be modified only under
limited circumstances. Section 7-6-4231(3) and (4),
MCA, permits reductions in appropriated amounts when
revenue shortfalls occur or when savings arise from
unanticipated adjustments in projected expenditures,
Sections 7-6-4251 and 7-6-4252, MCA, provide procedures
for additional expenditures because of public
emergencies. Municipal officials are otherwise "limited
in the making of expenditures or incurring of
liabilities to the amount of such detailed
appropriations and classifications" (§ 7-6-4235(2), MCA)
except that, "[ulpon a resolution adopted by the council
at a regular or special meeting and entered upon its
minutes, transfers or revisions within or among the
general class or «classes of salaries and wages,
maintenance and support, and capital outlay may be made,
provided that no salary shall be increased above the
amount appropriated therefor"” (§ 7~6-4236, MCa) .
Consequently, before section 7-6-4236, MCA, can be
deemed to proscribe the City's practice here, there must
be a transfer of moneys within or among expenditure
classifications and such transfer must result in a
salary increase "above the amount appropriated
therefor." Neither a transfer nor a prohibited salary
increase, however, has occurred.

First, a transfer under section 7-6-4236, MCa, is
presumably effected only when moheys appropriated for
one purpose are used for another. Presently, though,
the funds have been specifically appropriated for the
purpose of satisfying salary increases under collective
bargaining agreements which, at the time of final budget
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approval, have not been consummated. That the funds, as
a general matter, were not allocated in the final budget
to a particular employee classification or departmental
account does not mean a transfer under section 7-6-4236,
MCA, must take place to wuse them since such an
interpretation would egsentially require a
reappropriation ¢f moneys for the same purpose to which
they have already been appropriated. See State ex rel.
Toomey v. State Board of Examiners, 74 Mont. 1, 7, 238
P. 316, 20 (1925} ("[tlhe word ‘'appropriation' is
defined by Webster as 'the act of setting apart or
assigning to a particular use or person'"); accord State
ex rel, Tipton v. Erickson, 93 Mont. 466, 472, 19 P,2d
227, 22% (1933) {per curiam). While the budget
provisions are obviously designed to ensure that final
budgets are adopted only after careful consideration and
represent, to the greatest extent possible, the best
estimate of the municipal governing hody with respect to
anticipated income and expenditures, the Legislature
could not have intended to require needlessly redundant
action by +that governing body. See generally 4 C.
Antieau, Local Government Law § 43.10 (1987) ("[tlhe
object of a county appropriation is to enable the
taxpayers to compel the application of county funds to
the purposes for which they were appropriated, to
prevent the application of such funds to other purposes,
and to prevent the expenditure of greater sums of money
than necessary for legitimate county purposes"). Use of
moneys from the appropriation at issue is thus no
different from use of funds set aside for overtime
payments--funds which ordinarily cannot be allocated to
a specific employee classification in a final budget
because of the uncertainty associated with the need for
or distribution of overtime work during the fiscal year.
No guestion exists, of course, as to the inapplicability
of section 7-6-4236, MCA, to utilization of such
overtime compensation appropriations.

Second, even if a transfer subject to section 7-6-4236,
MCA, is deemed to have occurred, the salary expenditure
is not in excess of appropriated amounts. As stated
above, the purpose of an appropriation is to provide
funds for a particular use during a specified period.
Here the city council has appropriated .moneys to be
devoted solely to payment of salaries whose amounts are,
in most instances, known but, in others, contingent upon
the outcome of ongoing collective bargaining
negotiations. That the precise salary of a given
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employee classification cannot be identified until
completion of those negotiations does not affect either
the validity of the appropriation from which the
additional- compensation increases will be paid or result
in a salary increase "above the amount appropriated
therefor. " See generally 15 McQuillin Municipal
Corporations § 39.66 (1985 rev. ed.) ("appropriations
for contingent expenses in several departments of a
city, which are small when considered in connection with
the total appropriations, and which appear reasonable in
amount, will not be held invalid because not more
particularly itemized") (footnote omitted). Nothing in
the statutes prohibits a municipality from raising an
employee's rate of compensation to the extent moneys
have been properly earmarked for such use. In this
latter regard, it must be emphasized that section
7=-6=-4236, MCA, does not proscribe salary increases: It
instead only limits the amount which may be paid to a
particular employee classification to that appropriated
for such purpose. Use of moneys from the separately
appropriated fund here to pay salary increases arising
under collective bargaining agreements negotiated after
adoption of the final budget accordingly does not
constitute a salary increase in excess of appropriated
amounts.

THEREFORE, IT IS MY OPINION:

Section 7-6-4236, MCA, does not prohibit a
municipality from using funds separately
appropriated for the purpose of satisfying salary
increases which may arise from collective
bargaining negotiations ongoing at the time of a
final budget's adoption to pay such increases.

“Very truly yougrs,
B

MIKE GREELY
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Comnmittee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements 1in order to bring to the Committee's attention any
difficulties with the existing or proposed rules, The address
is Room 138, Montana State Capitecl, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
locseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and Interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued slnce publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

4. Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) i3 a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inelusion in the ARM. The ARM 1s updated through September
30, 1987. This table includes those rules adopted during the
period September 30, 1987 through December 31, 1987 and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) . This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30,
1987,  this table and the table of contents of this issue of
the MAR,

This table indicates the department name, title number, rule
numbers in ascending order, catehphrase or the subject matter
of the rule and the page number at which the action 1is
published in the 1987 or 1988 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I-V and other rules - Use of State's
Telecommunications Systems and Facilities, -
Approval of Installations, Modifications or
Removal of Telecommunications Systems ~ Use of
Systems, p. 1229, 2086

2.5.201 and other rules -~ Purchasing - Definitions -
Department Reaponsibilities - Delegation of
Purchasing Authority - Competitive Sealed Bids
and Proposals - Small Purchases of Supplies and
Services, p. 799, 2144

2.5,201 and other rules - Contracting for Supplies and
Services, p. 1151, 1961

2.21,605 and other rules - Holidays for State Employees,
p. 1848, 2369

2.21.804 and other rules - Sick Leave Fund, p. 733, 1202

2.21.810 and other rule - Sick Leave Fund - Structure of
Fund « Eligibility to Receive Grants, p. 1

2.21.6706 and other rules - Employee Incentive Award
Program, p. 505, 1337

(Public Employees®' Retirement Board)

I.IIT and other rules - Salary and Service Credits for
Retirement Systems -~ Qualifying Out-~of ~atate
Service in PERS ~ Purchasing Military Service in
the Sheriffs® Retirement System - Granting Full
Service Credit for Temporary Service Reductions,
p. 617, 1338
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(Teachers' Retirement Board)

I-.IX and other rules - Teachers' Retirement Systeum,
p. 1600, 2233

2,404,507 Formula for Determining Contributions Due on
Termination Pay, p. 2277

(State Tax Appeal Board)

2.51.307 and other rule - Appeals from Real and Personal
Property Tax Appraisals - Orders of the Board -
Decision by the Board, p. 154

(Workers' Compensation Judge)

2.52.310 and - other rule « Procedural Rules - Time and
Place of Trial - Appeals, p. 1149, 1618

AGRICULTURE, Department of, Title 4

I Assessment  of Fees for Financial Consulting and

Debt Mediatiom, p. 803, 1342

I-1I and other rules - Produce Wholesalers - Itinerant
. Merchants - Establishing Bond Equivalents,
p. 622, 1341
I-I1 Emergency Rule - Creating a Quarantine to Prevent
the Entry of Varroa Mite Infested Honeybees into
Montana, p. 1963

I-VII Administration of the Honey Bee Program, p. 1855

I-XI Administration of the Alfalfa Leaf-cutting Bee
Program, p. 1232, 1965

4.4,302 and other rules . Administration of Claims
Against State Hail Insurance, p. 1861, 267

4.5,110 and other rules -~ Regulation of Noxious Weed

Seeda and Seed Merchandising Licenses,
p. 1859, 268

4.12.1806 Collection of -Fees for Produce Inspections,
p. 805, 1340

STATE AUDITOR, Title 6

I-IVv Grggp Coordination of Benefits, p. 940, 1371,
17

I~-VII Independent Liability Funds, p. 1864, 2372

I-IX Periodie Payment of Quarterly Premium Taxes,
p. 1868, 2373

I-X Health Maintenance Organizations, p., 1238, 1770

COMMERCE, Department of, Title 8

(Board of Architects)

8.6.413 Fee 3chedule, p. 2213, 166

(Board of Barbers)

8.10.1006  Procedure Upon Completion, p. 627, 1205

(Board of Chiropractors)

8.12,.603 Examinations, p. 2122, 41 :

8.12.606 and other rule - Renewals - Continuing Education
- Inactive Status, p. 808, 1343
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8.12.607 and other rules - Unprofessional Conduet = Code
of Ethics - Diseiplinary Actions - Independent
Medical Evaluations - Consultations, p. 2215, 3

(Board of Cosmetology) .

8.14.601 and other rules - Schools - Instructors -
Applications - Examinations - Electrology -
zanihary Standards - 3alons -~ Licenses, p. 2278,

(State Electrical Board) ]

8.18.402 and other rules - Applications ~ Fees -
Examinations - Continuing Education, p., 5

(Board of Horse Racing)

8.22.502 and other rules - Licenses Issued for
Conduoting Parimutuel Wagering on Horse Racing -
General Provisions - General Requirements -
General Rules -~ Definition of Conduct Detrimental
to the Best Intereats of Racing, p. 217

8.22.1804 Twin Trifecta, p. 739, 1619

(Board of Landseape Architects)

8.24.405 and other rule - Examinations - Renewals,
p. 2124, 167

8.24,.409 Fee Schedule, p. 9

(Board of Medical Examiners)

8.28.420 Fea 3chedule, p. 2127, 45

(Board of Morticians) :

I and other rules - Transfer or 3ale of Mortuary
License ~ Board Meetings and Fee Schedule,
p. 1251, 2088

(Board of Nursing)

1 and other rules -~ Verification of License to
Another 8State -~ Application for Recognition -
Certificate of Nurse-Midwifery - Renewals,
p. 1253, 1620

(Board of Nursing Home Administrators)

8.34,403 and other rules - Board Meetings - Publie
Information - Examinations - Continuing Education

- - Fee Schedule ~ Reinstatement, p. 223, 1206

8.34.414 Examinations, p. 2129

(Board of Optometrists)

8.36.409 and other rules - Fee Sochedule - Therapeutic
Pharmaceutical Agents, p, 1718, 2234

(Board of OQutfitters)

8.39.401 and other rules - Board Organization ~ Procedural
Rules = Publie Participation - OQutfitters
Standards and Requirements, p, 1870, 46

(Board of Pharmacy)

8.40.404 and other rule - Examination Fee - Rescheduling
of Dangerous Drugs, p. 2294, 271

(Board of Physiecal Therapy Examiners)

- 8.42.403 Fees, p. 2220, 168

(Board of Profeassional Engineers and Land Surveyors)

8.48,1105 Fee Schedule, p. 810, 1555 -

Montana Administrative Register ' 4-2/25/88



-436-

(Board of Private Security Patrolmen and Investigators)

8.50.423 and - other . rules = Definitions - Temporary
Employment Without Identification Card - Resident
Manager and Qualifying Agents - Identification
Pocket Card - Insurance Requirements -
Termination of Business - Fes Schedule -
Assessment, p. 629, 1779

(Board of Psychologists)

8.52.401 and other rules - Paychology =« Applications -
Examination ~ Reeciprocity = Licensing - Fees -
Standards - Unprofessional Conduct - Ethieal
Practice, p. 2296

(Board of Realty Regulation)

8.58.411 Fee Schedule, p., 1256, 1607, 2089

8.58.411 Fee Schedule - Late Renewals, p, 1720, 2236

8.58.4154 Continuing Education, p. 634, 1780

(Board of Social Work Examiners and Professional Counselors)

8.61.402 and other rules - Licensure Requirements -
Applications - Hours, ' Credits and Carry Over =
Noncompliance - Fees, p. 1721, 169

(Building Codes Bureau)

B.70.101 and other rules - Incorporation by Reference of
Building Codes - Extent of Local Programs -
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehicles, p. 1725, 2237

8,70.1401 Application for Fireworks Wholesaler Pernmit,
p. 1735, 171

(Passenger Tramway Advisory Council)

8.72.101 and other rules - Tramway Rules - ANSI Standards,
p. 1159, 1621

(Financial Bureau)

8.80.501 Application for Satellite Terminal Authorization,
p. 1527, 1968

(Board of Milk Control)
Notice of Public Hearing for a Statewide Pooling
Arrangement With a Quota Plan as a Method of
Payment of Milk Producer Prices, p. 1737

8.86.301 Emergency Amendment - Pricing Rules - Class I
Price Formula, p. 2238, 48

8.86.301 Pricing Rules - Class I Price Formula, p. 2318

(State Banking Board)

I Emergency Rule -~ Chartering of State Banks
Without Notice, p. 1065

8.87.203 and other rule - Application Procedure for a
Certificate of Authorization for a State
Chartered Bank - State Bank Organized for Purpose
of Assuming Deposit Liability of Any Closed Bank,
p. 1529, 1970

(Local Government Assistance Division)
Administration of the 1987 Federal Community
Development Block Grant (CDBG) Program, p. 357,

120
8.94.101 Minimum Contents of Loeal Subdivision Regulations
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Adopted Under the Montana Subdivision  and
Platting Act, p. 1742, 50

(Montana Economic Development Board)

8.97.402 and other rules - Criteria for Determining
Eligibility - Bonds and Notes of Board - Loan
Loss Reserve Account for the Instate Investment
Fund - Application and Financing Fees, Costs and
Other Charges ~ Taxable Revenue Bond Program -
Terms, Interest Rates, Fees and Charges =
Application Procedure to Become a "Certified"
Montana Capital Company = Application Procedure
to Become a "Qualified" Montana Capital Company,
p. 636, 1070

8.97.406 Economie Development Linked Deposit Program,
p. 405, 1210

8.97.409 Loan Participation - Working Capital, p. 1609,
2145

8.97.802 and other rules - Definitions - Applications -
Tax Credits, p. 1874, 2211

(Hard-Rock Mining Impact Board)

8.104,2034 Definitions, p. 1161, 1781

(Aeronautics Division)

8.106,602 Liability Insurance Requirements, p. 812, 1344

(Montana Health Facility Authority)

8.120.206 Fees, p, 2327, 272

(Montana Seience and Technology Development Board)

8.122.101 and other rules - Investments by the Board,

p. 2018

(Video Gaming Control Bureau)

I-1I1 and other rule - Emergency Rules - Licensing
Video Gaming Machines, p. 106

I-VIiII and other rules - Licenses and Software

Specifications for Video Gaming Machines - Poliey
- Definitions - Application for License -
Licensee Qualifications - Denial - Judieial
Review - Quarterly Reporting Requirements -

Record Retention Requirements - General
Speaifications for Machines - Software
Specifications - Restrictions ~ Prohibited

Machines -~ Possession of Unlicensed Machines -
Location « Approval by Department - Repairing
Machines - Inspection and Selzure -
Transportation - Registration of Manufacturers,
Suppliers or Distributors, p. 1258, 1972

(Montana State Lottery Commission)

8.127.670 License Renewal Fee, p. 2330, 274

8.127,1201 Prizes, p. 1279, 51

EDUCATION, Title 10

(Superintendent of Public Instruction)
I-IIT Special Education Tranaportation, p. 1003, 1383
I-IV Definitions and Tuition Rates for Special
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Education, p. 221

Establishment of Clearing Accounts for Use in
School Districts, p. 1745, 2375

and other rules - School Controversies, p. 2331
and other rules - Operation of Postsecondary
Vocational-Technical Centers, p. 1743, 2377

(Board of Public Education)

I
10.57.301
10.57.601

10.58.101

Student Transportation for the Montana School for
the Deaf and Blind, p. 1372, 2146
and other rule - Endorsement Information - Class

-3 Administrative Certificate, p. 2131, 52

and other rules - Request to Suspend or Revoke a
Teacher or Speclalist Certificate: Preliminary
Action - Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist
Certificate - Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Public Education - Appeal fromn Denial of a
Teacher or Specialist . Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211

Advisory Group, p. 11

(Montana State Library Commission)

10.101.101

10.101.203

and other rules -~ Montana Library Services
Advisory Council - Library Services and
Congstruction Act (LSCA) Grants, p. 302, 1622

and other rules - Organizational and Procedural
Rules - (General Policy and Publie Library
Development, p. 283, 741, 1624

FAMILY SERVICES, Department of, Title 11

I-I1I1

1-VIII

I-VIII

I-VIII
I-XIII

I-XXVI

11.7.501
11.12.101

46.5.922

4-2/25/88

Degignation of Local Services Areas and Local
Youth Services Advisory Councils, p. 1382, 1784
Confidentiality of Case Records Containing
Reports of Child Abuse and Neglect, p. 949, 1980,
2378

Temporary Rules - Youth Placement Committees,
p. 1163, 1556

Youth Placement Committees, p. 1169, 1625
Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782, 2378
Licensing Requirements for Youth Detention
Facilities, p. 2037, 2379

Foster Care Review Committees, p. 1879

and other rule -~ Substitute Care Placement
Budgets, p. 2133, 172

child bay Care Centers, p. 1175
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.

FISH, WILDLIFE AND PARKS, Department of, Title 12

I
I-v

I-VI
I-VII

I-VIII
12.3.101

12.6.201
2.6.701

12.6.703
12.6.901
12.6.901

12.6.901

12.8.202
12.8.504

Prerequisites for Special Elk Permit, p. 225
Administration of the Pheasant  Enhancement
Program, p. 16

Guidelines for the Sale of Excess Fiah Eggs,
p. 19 '

Establishing Procedures for Wildlife Habitat
Aequisition, p, 13

Rules Regulating Fishing Contests, p. 959, 1627
and other rules - Licenses and License Agents,
p. 227 )
and other rules - Fleld Trial Regulations, p. 28
Personal Flotation Devices and Life Preaservers,
p. 308, 1072

Limit the Requirements For Fire Extinguishers on
Small Motorboats and Vessels, p. 363, 1073
Establishing a No Wake Speed on Portions of
Harrison Lake, p. 282, 1557

Prohibliting Motor or Engine Operated Vessels on
the Bighorn River from Afterbay Dam to the
Bighorn Access Area, p. 244, 1480

Water 3Safety Regulations - Closing Crystal Lake
in - Fergus County to Motor-Propelled Water Craft
and to Establish a No-Wake 3Speed Limit on
Portions of Lake Kookanusa on Cripple Horse Bay,
p. 955, 2242

and other rules - Publie Use Regulations for
Department's Designated Recreation Areas, p. 21
Cultural Resource Coordinator, p. 29

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I-XLIX

16.6.301

16.8.820
16.8.937

16.32.101
16.35.102

Licensing and Certification of Hoaspitals -
Hospital Protocols for Organ Procurement,
p. 1384, 1786

and other rules - Control Measures to Prevent the
Spread of Communicable Diseases, p. 816, 964,
2147

and other rules - Records and 3tatistiecs - Birth
Certificates - Marriage Applications - Death and
Fetal Death Certificates, p. 997, 1481

Air Quality Standards for Sulfur Dioxide, p. 742,
815, 1482

and other rules - Air Quality Models - Fuel
Burning Equipment - New 3Source Performance
3tandards - Emission Standards for Hazardous Air
Pollutants -~ Lewis & Clark County Clean Air
Ordinance, p. 2135

and other rulea - Review of Certificates of Need
for Health Care Facilities, p. 641, 1074

and other rules - End-stage Renal Disease -
Application Procedures - Benefit Periods - Non-
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financial Eligibility Requirements =~ Eligible
Services " and Supplies - Non-eligible Services -~
Conditions on Paying Claims, p. 1387, 1790

16.44,102 and other rules - Hazardous Waste Management -
Federal Regulatory Changes Pertaining to Closure
and Post-closure Requirements -~ Acceas to Publie
Records = Transfer Facilities « Commercial
Transfer Facllities Holding Hazardous Wastes for
Ten Days or Less, p. 1881, 53

HIGHWAYS, Department of, Title 18

I Certifying Drivers of Special Vehicle
Combinationa, p. 31

I Special Vehicle Combinations, p. 747, 1484

I Display of Monthly or Quarterly GVW Fee Recelpts,

p. 1000, 1483
INSTITUTIONS, Department of, Title 20

20.2.201 Conteated Cases, General Authority, p. 2341

20.3.202 and other rules - Certification and Evaluation of
Alcohol Programs, p. 1906, 2383

20.3.401 Certification of Chemical Dependency Counselor,
Costs of Re-examination, p. 156

JUSTICE, Department of, Title 23

I-11 Exemption from the Seatbelt Use Act, p, 2058, 173

I.XIX Inplementation of the Victims Compensation Act by
the Crime Victims Unit and Division of Crinme
Control, p. 1391, 1793

23.3.118 and other rule -~ Vision Tests - Vision Standards
for Driver Liocenses, p. 1002, 1611

23.3.133 and other rules - Licensing of Commereial Motor
Vehicle Operators, p. 1399, 62

23.3.301 and other rules - Highway Patrol Qualifications
and Proocedures, p. 1748, 72

23.4.101 and other rules . Alcohol Analysis, p. 2138, 275

LABOR AND INDUSTRY, Department of, Title 24

I-VIII New Horizons Program, p. 1005, 1486

24.12.204 Establishing Qualificationa of Daycare Providers
for the New Horizons Program, p. 33

24.16.9007 Annual Adoption of Prevailing Rate of Wages,
p. 1177, 1633

(Human Rights Commission)
Notice of Hearing and Petition for Declaratory
Ruling - In the Matter of Application of the
Missoula Community Hospital, as to Whether it May
Employ Only Males as Orderlies, p. 2060

24.9.210 and other rules - Procedures for Investigation
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and Conciliation of Complaints Filed with the

Commission - Pre-hearing Procedures, p. 431, 1088
24:9.1107 Age Diserimination in Housing, p. 1094 '
(Workers' Compensation Division)

I Temporary Rule = Impairment Rating Panel, p. 660,
1084

I Temporary Rule - Distribution of Benefits from
the Uninsured Employers Fund, p. 662, 1083

I Distribution of Benefits from the Uninsured

. Employers Fund, p. 1532, 1991

I Imgairment Rating Dispute Procedure, p. 1534,

1985

Security Deposits of Plan Number Two - Insurers,
p. 1549, 1992

I Time Limits for Administrative Review and
Contested Case Hearings, p. 668, 1212 '

I Rates for Hospital Services, p. 1918, 2388

I-IX Temporary Rules - Rehabilitation, p. 664, 1086

I-IV Rehabilitation, p. 1536, 1988

24.29.702A an; other rules - Self-Insurers, p. 1549, 1920,
2385

STATE LANDS, Department of, Title. 26

I and other rules - Federal Farm Compliance Program
= Fee  Schedule -~ Definitions - Rental Rates -
Lease ‘and License Reports and Renewal -
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and
Pledges, p. 1281, 73

I-X and other rule = Remining Under the Montana Strip
and Underground Mine Reclamation Act, p. 2063

LIEUTENANT GOVERNOR, Title 30

(Statehood Centennial Office)

30.3.102 and other rule - Changing of Royalties for
Exclusive Licenses - Feesx for Project Licenses,
p. 2222 '

LIVESTOCK, Department of, Title 32

1 Establishment of a  State Meat and Poultry
Inspection Program, p. 2342

32.3.104 Subject Diseases or Conditions, p. 1293, 83

32.3.216 Equine Quarantine Stations, p. 1288, 84

32,3.219 Protecting Montana  Swine Industry Against
Importation of Disease, p. 1291, 1994

32.3.220 Importation of Bovine Semen, p. 2345

32.3.401 and other rules - Clarifying Authority for
Control of Brucellosis - Affected Herd Owner
Rights and Obligations, p. 1295, 85

32.3.1203 and other rules - Updating Rables Procedures,
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p. 1930, 86
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and COnaervatidn)

I-XXII Procedures and Policy for the Reclamation and
Development Granta Program, p. 2347

36.12.101 and other rules < Definitions - Forms -
Application and Special Fees - Issuance of
Interim Permits, p. 857, 1560

36,20, 101 and other rules ~ Weather Modification

Regulation, p. 863, 1561

(Board of Water Well Contractors)

36.21.415 and other rules - Fee Schedule - Monitoring Well
Constructor Licenses, p. 1180, 1635

(Board of 011 and Gas Conservation)

36.22.501 and other rule - Location Limitations - Plugging
and Abandonment Procedures of Seismic Shot Holes,
p. 520, 1095

PUBLIC SERVICE REGULATION, Department of, Title 38

I Allowing All Motor Carriers Registered with the
Montana ' Public Service Commission to Purchase a
Temporary Vehicle Trip Permit in Lieu of a
Vehicle Identification Stamp, p. 2224, 276

I-1V Ratemaking Treatment of Contribution in Ald of

) ' Construetion, p. 2356

38.3.704 and other rule -~ Filing by Motor Carriers of
Proof of Insurance, p. 874, 1345

38.5.1801 and other rules - Prohibiting the Nonessential
Usg1of Natural Gas for Outdoor Lighting, p. 1616,
21

38.5.2502 Reaponsibility for the Expense of Maintaining
Water Utility Service Pipes from the Water Main
to the Consumer's Property Line, p. 1614, 2162

REVENUE, Department of, Title 42

I Clarification of Exception to Tax Levy Limit for
the Property Assessment Division, p. 2071

I Motor Fuel Tax =~ Cardtrol Compliance and
Adminiatration, p. 1008, 1565

I Exempt Retirement Limitation, p. 1186, 1801

I Income Tax Deduction for Household and Dependent
Care Expenses, p, 1188, 1642

I Capital Gain Exclusion, p. 1190, 1640

I 10% Income Tax Surtax, p. 1192, 1639

I Mgtor Fuel Tax Bonds - Problem Accounts, p. 1196,
1651

I ngerance Tax - Stripper Exemptions, p. 1198,
1650 i '

I Temporary Rule - 3everance Tax - Stripper
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I-VII
I-VIII
I.X

I-X

I-XI

I-XI

I-XI

I-XI

O I=XIII
42.6.101
42.11.201
42.12.128

42.13.222
42.15.311
42,17.105
42.17.105
42.17.105
42.17.131

42.21.101

-443-

Exemption in Excess of Actual Production,
p. 1200, 1563

Small Business Liability Funds, p. 1750, 23%0
Definition of Earned Income, p., 1943, 2243
Surtax on Corporations, p. 1951, 277

and other rule - Reaidences of Disabled Veterans,
p. 243

Low Income Residential Property Tax Benefit,
p. 238

New and . Expanding Industry and Class Twenty
Property, p. 264

Withholding Tax-Lien-Affidavit, p. 1194, 1643
Operating Liquor Stores, p. 1183, 1798
Corporation License Tax Exemption for Research
and Development Firms, p. 1450, 1802 R

Sales Assessment Ratio Studies to Adjust Real
Property Values, p. 158

Airline BRegulations for Corporation License Tax,
p. 2073

Purchasing and Distribution of Liquor and Table
Wine Products, p. 1932, 87

Tertiary Production for Natural Resource and
Corporations Tax, p. 1422, 2091

Dangerous Drug Tax Act, p. 1433, 2093

Temporary Rules - Accommodation Tax, p. 67u, 1097
Temporary Rules - Light Vehicle and Motorcycle
Tax; p. 678, 1106 :

Accommodations Tax for Lodging. p. 1020, 1637
Water's Edge Election for Multinational
Corporations for  Corporation Taxes, p. 1945,
2226, 278

Light Vehicle and Motorcycle Tax - Personal
Property Tax, p. 1014, 1646

and  ather rules - Soasle of Suggested Minimunm
Contributions for Child Support, p. 1641, 2391
and other rule - Montana Liquor Vendors .and
Representatives, p. 1441, 1795

and other rule = Cateririg Endorsements -
Permisaible and Prohibited Activities Regarding
Selling Beer in Grandstands, p. 876, 1491

. Beer Wholesaler and Table Wine Distributor

Recordkeeping Requirements, p. 754, 1213

and other rule - Withholding from Retirement Plan
Benefits, p. 1430, 1752

Temporary Amendment. - Computation of Withholding,
p. 672, 1112

Cog:utation of Withholding - Income Tax, p. 1029,
15

COzgutation of Withholding - Income Tax, p. 1953,
22 ‘

Withholding Allowance Review Procedures, p. 683,
1113

and = other rule - Aireraft and Watercraft
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42.21.106
42.21.114

42.21.120
42,21.201

42.22.101
42.25.1005

42.25.1005
42.31.2141
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. Taxation, p. 236

and other rules -~ Trending and Depreciation for

- Personal Property for Taxation Purposes, p. 249

Abstract Record Valuation, p. 247

and other rules -~ Taxation of Livestock, p. 232
and other rules - Classification of Nonproductive
Patented Mining Claims and Nonproductive Real
Property, p. 758, 1214

and other rule - Taxation of Airlines, p. 229

and other rules ~ Temporary Rules - Severance Tax
- Stripper Well and New Well Incentives, p. 1010,
1489

and other rules - Severance Tax - Stripper Well
and New Well Incentives, p. 1031, 1647

Personal Property Tax and Overpayment Refunds for
Public Contractors, p. 1438, 1803

SECRETARY OF STATE, Title 44

I-11

1.2.204
1.2.331
1.2.419

1.2.421
44.9.202

and other rule - Fees and Format for Filing

Notice of Agricultural Lien and Certificate of
Information Obtained by Public Access, p. 1553,
2163, 2392

and other rules - Temporary Rules - Rule Types
?nd Their Location - Updating Procedures, p. 685,
114

and other rule - Removal of Repealed Rules from

ARM - Official Report of the Recodification of

Title, p. 1299, 1652

1988 Scheduled Dates for Piling and Publication

ofg;be Montana Administrative Register, p. 2080,
23

and other rules - Subscription to the ARM - Cost
- Agency Filing Fees, p. 1956, 2357A, 282

and other rules - Procedures for Conducting

Elections by Mail Ballot, p. 1753, 2394

V(CQmmissioner of Political Practices)

44.10.331

and other rules -~ Limitations on Receipts from
Political Committees to Legislative Candidates -
Uniform System of Accounts - Mass Collections at
Fundraising Events, p. 161

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I-11

I-1Iv

I-VII

46.2.210

'4=-2/25/88

Inpatient Hospital Reimbursement System Based
Upon Diagnosis Related Groups (DRGs) for Montana
Medicaid Program, p. 1304, 1658, 1804

Medicaid Reimbursement for Services of Nurse
Specialists, p. 1331

and other rule - Reporting 'and Handling of
Incidents Relating to Recipients of Developmental
Disability Services, p. 39

and other rule -~ Administrative Fair Hearings,
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46.4,101

46.6.1501
46.8.501

46.10.321
46.10.403
46.12.102
46.12.201
46.12.204

46.12,204
46.12.302
46.12.315
46.12.401
46.12.503

46,12.504
46.12.526
46, 12,541
46.12.602
46.12,1204
46,12,2003
46.12.3803

46.12.13803
46.12.3803

46.13.301

46,13.302
46.14.301
46.25.728

~445-~

p. 2082, 2395

and other rules - Transfer of rules from the
Community Services Division to the Department of
Family Services, p. 1492, 1653

and other rules - Program for Persons with Severe
Disabilities, p. 524, 1115

Quarterly Reports Required of the Developmental
Disabilities Division, p. 2358, 285

and other rules - Medicaid Coverage of Pregnant
Women - Medicaid Coverage of Eligible Individuals
Under 21 Years of Age, p. 1300, 1655

AFDC Table of Assistance Standards, p. 760, 1215
Medicald Reimbursement for Multi-source Drugs,
p. 1958

Eligibility  Requirements for Medical Assistance,
p. 35

and other rule « Nurse Specialists Services
Provided - Services Not Provided by Medicaid
Program, p. 1331, 1688

and other rules - Medicaid Optional Services and
Co«payments, p. 560, 895, 1334

and other rules - Inpatient Psychiatric Services,
p. 554, 900, 1116

Prohibition of Certain Provider Fee Increases,
p. 2142, 91

an% other rules ~ Medicald Sanctions, p. 1062,
2164 b

and other rule - ippatient Hospital Services -
Definitions - AlY% Hospital Reimbursement -
General, p. 1304, 1658, 1804

Inpatient Hospital Services, ~ Requirements -
Length of Stay - Authorization, p. 1762, 2168
Outpatient Physicﬁrqﬁherapy Services, p. 1329,
2094

Hearing Aids, p. . 36

and other rule - Dental Servicea, p. 2359, 286
Nursing Home Payment: Rates, p.

and other rules - Reimbursement for Physician
Services, p. 1035, 1496,

Cost of Living Increases. in Medically Needy
Income Standards, p. 2084, 2397

Medically Needy Income Standards, p. 878, 1346
Medically Needy Income Standards - Eligibility
Requirements, p. 1764, 2172 .
and other rules = Establiahment of a Percentage
of Income Plan (PIP) In  Ravalldl County,
p. 1757, 2245 ’

Low Income Energy Assistance Program, p. 1454,
1805

and other rules - Low Income Weatherization
Assistance Program, p. 2227, 289 '
Eligibility Determinations for General Relief
Assistance, p. 527, 1117
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