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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 10 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing 
and where written comments may be submitted. The rule 
section indicates that the proposed rule action is adopted 
and lists any changes made since the proposed stage. The 
interpretation section contains the attorney general's 
opinions and state declaratory rulings. Special notices and 
tables are inserted at the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

IN THE MATTER OF AMENDMENT 
of rule concerning mistakes 
in bids. 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 
of Rule 2.5.505 Mistakes in 
Bids 

NO PUBLIC HEARING CONTEM
PLATED 

1. on July 1, 1988, the Department of Administration 
proposes to amend the above-noticed rule 2. 5. 505, regarding 
the acceptance of minor mistakes in bids by the Procurement 
Officer. 

2. The rule is proposed to be amended as follows: 
2.5.505 MISTAKES IN BIDS Subsections (1) through (l)(d) 

remain the same. 
(e) signature omitted. 
subsection ( 2) remains the same. AUTH: 18-4-221 MCA, 

IMP: 18-4-3-3 and 18-4-303 MCA. 
3. The rationale for" the amendment is that allowing a 

vendor to validate an unsigned bid affords the State the 
opportunity to obtain addittonal competition and pricing. It 
is in best interest of the State to declare unsigned bids as 
mistakes. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed change in writing to 
Mr, Earl Fred, Bureau Chief, Purchasing Bureau, Procurement 
and Printing Division, Room 165, Mitchell Building, Helena, 
MT 59620, no later than June 23, 1988. 

5. If a person who is directly affected by the rule 
change wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written 
request for a hearing and submit this request, along with any 
written comments he has, to Mr. Fred at the above address, no 
later than June 23, 1988. 

6. If the Department receives requests for a public 
hearing on the proposed amendment from either 10 
percent or 25, whichever is less of the persons who are 
directly affected by the proposed changes, the administrative 
code committee or the legislature; a governmental subdivision 
or agency; an association having not less than 25 members who 
will be directly affected, a notice of hearing will be 
published in the Montana Administrative Register. The number 
of those persons directly affected has been determined to be 
more than 25. 

DEPARTMENT OF ADMINISTRATION 

Ellen Feaver, Director 
Certified to Secretary of State, May 16, 1988 

~~R Notice No. 2-2-173 10-5/26/88 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the 
amendment ~f rules pertaining 
to crop hail insurance rate 
filings 

TO: All Interested Persons. 

AMENDED NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT OF RULES 
6.6.1502 and 6.6.1503. 

1. On May 16, .1988, at 10:00 a.m., a public hearing was 
scheduled to be held in the conference room of the state 
auditor's office in the Mitchell Building at Helena, Montana, 
to consider the amendment o£ ARM 6.6.1502 and ARM 6.6.1503. 
The public hearing was not held at that time because of lack of 
notification to interested parties and a scheduling conflict 
with the hearing examiner. Therefore, a public hearing will be 
held on July 12, 1988, at 10:00 a.m., in the conference room of 
the state auditor's office in the Mitche~l Building at Helena, 
Montana. 

2. The proposed amendments replace present rules ARM 
6.6.1502 and ARM 6.6.1503. The proposed amendments would set 
March 15 of each year as the filing deadline for both 
promulgated and deviated rates. 

3. The text of the proposed amendments to the rules is 
published at pages 631-32 of the Montana Administrative 
Register, Issue No. 7. 

4. The above amendments are being proposed to eliminate 
confusion among crop hail agents and insurers about when they 
must file their rates. To end this confusion and make it 
simpler for agents and insurers to file. properly, the Insurance 
Department proposes that a March 15th date for both promulgated 
and deviated rates be adopted. This will also allow more time 
for the agents to begin selling their product prior to the hail 
season. 

5. Interested parties may submit oral or written comments 
at the hearing. Written comments, may also be submitted no 
later than June 30, 1988, to Jim Borchardt, Chief Examiner, 
State Auditor's Office, Mitchell Building, Helena, MT, 59604. 

6. Jim Borchardt will preside over the hearing. 
7. The authority of the ·state auditor to amend the above 

rules is based on 33-1-313, MCA, and the rules implement 
sections 33-16-201 and 33-16-203, MCA. 

1-4 
Certified to the Secretary of State this 1.f..._ day of May, 1988. 

10-5/26/88 MAR Notice No. 6-19 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF SECURITIES 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 6.10.101 
through ARM 6.10.124 and the 
proposed adoption of rules on 
~hole mortgages and certificates 
of deposit 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED REPEAL AND 
AMENDMENT OF ARM 6.10.101 
THROUGH ARM 6.10.124 
AND THE PROPOSED ADOPTION 
OF RULES ON WHOLE MORTGAGES 
AND CERTIFICATES OF DEPOSIT 

1. On June 30th, 1988, at 9:00 a.m., a public hearing 
will be held in Room 270, Mitchell Building, Helena, Montana, 
to consider the amendment of ARM 6.10.101 through ARM 6.10.124. 

2. The rules as proposed to be amended or repealed 
provide as follows: 

6.10.101 APPLICABILITY OF SUB-CHAPTER ( 1) 'J''fl:t• Exce12t 
as rovided in subsection ( 2), this sub-chapter applies to 
secunties an to transact1ons 1nvo1ving securities, subject 
to the Securities Act of Montana, Title 30, ~M~P~-t cha12ter 10, 
~~tt~ })rti 1 through 3, MCA. 

( 'fl:t~l~~~ftM~p~~t Exce12t as provided in ARM 6.10.124, 
ARM 6.10.103 does not apply to any exempt secur1ties or exempt 
transact1ons, as set forth in ~~¢t:t~n~ 30-10-104 and 30-10-105, 
MCA. ARM 6.10.123 does not apply to securities exempt under 
30-10-104(1), MCA. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

in this sub-chapter, unless 
the 

in $~¢t:t~n 30-10-103L MCA, 

MAR Notice No. 6-20 10-5/26/88 
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b oes not 1nc u e an una 11iate institut1onal 
purchaser who purchased its shares more than 1 year prior to 
the public offering. 

lti Iii "Promotional security• meansl 
(a) a security issued within 3 years !i¢~ before the date 

of reg1stration in return for: -----
f~Y (i) a ?rice less than 85% of the consideration for 

which such secur1ties are ro osed to be sold to the ublic: or 
11 serv1ces ren ere , patents, copyr1g tsi 

other 1ntangibles, or teal or personal property, the actua 
value of which has not been established to the satisfaction of 
the ~¢¢~itt¥¢~ commissioner; or 

(b) ~¢~~t~ty/~~~~t~foJAtA~~/~II¥~~vlt~~~lt~¢ 
¢¢n~¥~¢t~t¥¢nl~/¢~t¢~11~/~t¢!~1!¢ti~APAX 
U~tlrlrlilrti l"#ip¢~¢~ a security issued or to be issued to a 
promoter while a corporat1on is 1n a promotional or 
develo~mental stage. 

( ) "Sales material" means an advertisement, display, 
~amphlet, brochure, letter, article, or communication published 
1n a news a er, magaz1ne, or er1odical, or scri t, or a 
recording, ra 10 or televis10n announcement, roa cast, or 
commercial to be used or circulated in connection with the 
offer or sale of a security to a person in this state. 

AUTH: l0-10 ·167, MCA IMP: 30 l0-107, MCA 

in 

The commissioner may, upon written request and 

10-5/26/88 MAR Notice No. 6-20 
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for good cause shown by ~nlt¢¢~¢tl¢ti~P¢lt¢•nt a person wishing 
to use sales material, waive any of the requirements of this 
rule. ------

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.104 PROMOTIONAL SECURITIES--~~11~~~/ESCROW 
tl1!!Arli~~!V<i/Pii~~~Pi¢~¢it¢nji/i~i~titi¢¢1¢Hiti 
tttitln¢tttrlt~¢1~ffAttttf~l~~~~~~~~¢;~vt~¢1~nt 
tnt¢t~~tt¢ni!lv~1~v~¥if11~11tt~n¢~¢tt¢nl!lv~qV~~~~~~t&llt~¢ 
¢¢~M#t¢Mtl 

t/.1 (1) The commissioner may require that promotional 
securities~ placed in escrow with ~n/~pptpftf~!~~pfo/~fnt a 
financial institution approved by the commissioner for a perioo 
of 2 years from the date that the registration becomes 
effective, or for such other period, or upon such terms and 
conditions as the commissioner may, in his discretion, require. 

OJ ( 2) An lSsuer may not sell or transfer lil)'!j( an 
escrowed promotional ¢~¢~tttt¢¢ security or an interest in-t~¢~ 
~· except by will, intestate succession, or other similar 
methods, without first obtaining written consent from the 
comm1ssioner. The owner of an escrowed promotional security 
may exercise votinf rights that attach to that security. 

AUTH: 30-10- 07, MCA IMP: 30 lO 107 and 36 10 206, MCA 

6.10 .104A DEFINITION OF PROMOTIONAL OR DEVELOPMENTAL 
STAGE ( 1) For the purposes of 30 10-206, MCA, and ARM 
~102(5), a corporation in the "promotional or developmental 
stage" means a corporation which has no public market for its 
shares and has no significant earnings within the past tt»¢ 5 
years (or shorter period of its existence). -

(2) "Significant earnings" ¢~~XXIM/M#~0!t¢ exist if 
the corporation's ro.;:~.ings record over the last tt»i 5 years 
(or shorter period of its existence) demonstrates that -for such 
period the corporation's net earnings per share is 30% of the 
public offering price per share (as adjusted for stock splits 
and stock dividends) or the corporation has earnings per share 
of 10% or more of the public offering price per share for any 
¢¢¢ 2 consecutive years. 

-AUTH: 30-10-107, MCA IMP: 30-10-206, MCA 

6.10.105 PROMOTIONAL SECURITIES--REQUIRED WAIVERS (l) 
Each promotional security iiiMiii must contain a provision 
waiving dividend rights and rightsof participation, in the 
distribution of assets in the event of liquidation or 
dissolution, in favor of shareholders who paid cash or its 
equivalent for their securities that are not promotional 
securities. 

(2) ~-Yvo/v~!t~'¥¥/t~~~tn A waiver remains in effect t¢t 
t~~~~~t~~~tt¢¢1ftiW!t~~~~~¢~iii~9~¢;;tn!t~~ 
¢~ttt¢~l-tl¢·~~ only while the securitl is in escrow. 

AUTH: 30-10-107, MCA IMP: 30- 0 107, MCA 

6.10.106 NEW VENTURE FINANCING is proposed to be repealed 
and .can be found at page 6-280, Administrative RUles of Montana. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

MAR Notice No. 6-20 10-5/26/88 
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6.10.107 FILING OF REGISTRATION STATEMENTS--WHEN COMPLETE 
is proposed to be repealed and can be found at page 6-280, 
Administrative Rules of Montana. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.108 NOTICE OF TERMINATION OF OFFERING--CHANGE OF 
OFFICERS (1) An issuer ~~l¢H that has completed, 
discontinued, or terminated the sale of securities registered 
with the J~¢~iitl~¢ commissioner shall annually while 
registered and·u on com letion, discontinuance, or termination 
o the sale o registere secur1 es, no 1 y t e comm1Ss1on 
in writing and shall also submit a complete sales report ¢~l¢~ 
¢~i!n'lti..MA.rlM that includes, for this state, t~ti/M:IItt>ti( IM 
#.U!I//the number of units ilt/~/soldj and the 
aggregate dollar amount of sales. 

(2) Until written notice has been provided as required by 
subsection ( 1) of this rule, the commissioner shall be 
notifiedi/~tt~tn/AJV~!¢q/V~t/~!t~¢tt~~~~~t~i of/~n1!¢X~n5~¢ 
each change in the officers, directors, trustees, partners, or 
other principal members of a registrant within 15 days of the 
change. 

AUTH: 30-10-107 1 MCA IMP: 30-10-107 1 MCA 

6.10.109 FILING BY BROKERS, DEALERS, AND SALESMEN is 
proposed to be repealed and can be found at pages 6-285 and 
6-281, Administrative Rules of Montana. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.110 '#$1.$/ ,QF/ /$~i.t1.)4¢/ ~/¥ROCK ~O~TP~N 

i~~~'~i~:il~ziWTMx£taW~!W?¥,&wt~::~~~u;;;:,re:::~ 
t"lt~o//1~it¢V~t~V!~¢~p~nt!X¢tl~t/1.1A~Iiln~l~t~~~ltXiln/¢~¢~itttti¢ 
Xt¢t~~~~~~~~~¢~¢~ittt~¢11¢vQU11if7~11~1t¢ 
~~¢~~t~~~~X~t¢1ftn1!¢~X~¢¢~nil~l~l~t~~~l~l¢q;¢~X~ 
¢~~~5~~~X~I~~o//p~i¢~~¢~tll~/~~l~l¢nXtl~l¢~¢~ 
~¢~~~/p~t~/tWII~~/p~t¢~~-~tl~lif~/~p¢n/~l~~if~l~t 
¢~¢~ttttti¢1¢tl¢~~¢¢ttptt¢nlt~~tinl 

fll !ll t~~(~/·~~XXI~~~~~/gu/p~~~YVi/pt¢~t¢i¢n¢ 
trt I Ant A -stock purchase agreement or stock subscript ion 
agreement may not contain a default or penalty provision. 

AUTH: 30-10-107, MCA IMP: 30-l0-105 and 30-10-107, MCA 

6.10.111 WARRANTS AND OPTIONS (1) The iii~titti¢ 
commissioner wtll consider the granting of warrants or it¢¢~ 
options, to persons other than purchasers of securities, as 
grounds for denial of an application for registration, with the 
exception of: 

(a) 0(>tt¢ni options to management in the nature of 
restricted ¢t~¢K options for incentive purposes, if reasonable 
in number and method of exercise; 

(b) 0ptt¢ni options to employees or their nominees 
pursuant to stock purchase plans or profit sharing plans, if 
reasonable in number and method of exercise; and 

f¢YI/0p~Y~i$/P//~IV~I.rlnA~t~ttt~t~l~!¢~nni¢tt¢n 
¢Kt~I~IP~~Xt¢1¢tt~IKn51Jtl 

10-5/26/88 HAR Notice No. 6-20 
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li1 tV.<N /<irk/!~ tW M# ~ NW<tvVr/!/Wr/ NP.Ut /~ 
1Kt~I~~~~IA~t~~~~tll~~~lltt¥1/ifQV/~I¢t 
'U<IP.f/f/<Nclr/W/ ~ M## ~ tW M# /lldrf<lvVr/W<Ir/ NrNP./J'."ri~ 
~~~~t¢tlt~tli-I~IP~tt~~~-"ri1Pi 

lil1 tV.¢/P.~<trll¢11~~11~<tr/<lrfl~ii~At~r/r/~~f/l¢t 
¢pti¢#1Aiil t#J ~ MW tW M# ~~ ~ M'alr,t#'# 
t¢1~~/1~1/~~/~lit/M#It¢~pl~ti¢~1..Wit"ri~ 
¢11Ui~M 

liii1 tV.¢/KdV~!I~/p~t¢"rii-~1~~11fltM~I~/!I<tlit 
l~i#/I-I;/J.AAIMIM#~~~M.MYNI'~/,6t/.at 
X~i-t/7JI¢1/t"ri~l~~~t¢i-~/ptl¢~1~J¢"rili~Jtlt"ri~i/Jt~l¢~t~ti~~i~gJ 

llYl t"ri~l~/1r/l¢ittint~/Aii/t#J~Irlittt$/l~ 
~~t¥VVQW/~rfltt¥1~~~~¢l-J~l~l~/~1~<tr/lt"riJ~/AA/~1~<tlitt~t 
i#>~iM~iliM 

fyJ t"ri~/¢pti¢~-l¢ti~AttAAtt/~~~lt/t~titlP~li 
~~itX/~1/Viflt"ri~/ptli~ttlinAJ/~~/W/ippttttltt¢~ 
tM~I M~ !Wr:/W l~n~l W~ /W;it/ /l#J.iri¢~1 tW lt"ri~ 
¢ptl¢ri-llit/.W~,.s,.tt~,.WtWM.AY~~M 
~tP.~~I¢¢tff¢tll~/~lt¢1t~l~lt¢~~i~~i¢ri~ltW/t"ri~ 
>A~~n¢tit~t;.J #N ~ ftttrll.fl M# ~~~~liM 
¢¢>AX~I~~ItnltM~I•~~~n.t~l¢ti~>A¢MI¢ptt¢n-l¢tl¢ittint~l 

(c) options or wanants issued to underwriters or other 
ersons as com ensation, in whole or in art, for the sale of 

securities l : 
(i) the issuer does not have: 
TXT a public market for its securities; or 
ffi reviousl lSSUed 0 t10ns Or Warrants to an 

underwriter ln connectlon w1t more t an one pu lie of erlng of 
its sec uri ties; 

( ii) the options or warrants are issued onl:( to a 
managrng-underwriter and no options or warrants are lSSUed in 
connect1on w1 th a best efforts underwn tin unless the ent 1re 
1ssue 1S sol , exce t that o t1ons or warrants rna e 1ssued 1n 
connect1on w1t a m1n1mum-max1mUm o er1ng 1 t e amount to be 
issued is prorated depend1ng on the amount of the underwriting 
which is sold; 

( il i) the exercise of the options or wan ants is not 
accom---rrshed for a eriod of one ear from the com letion of 
the pu 1c o 

(iv) the o tions or warrants are nontransferable exce t 
by wi~ by 1ntestate success1on, or y operat on o aw, 
exce t that the o tions or warrants rna be transferred without 
payment t ere o to: 

(A) partners of the underwriter if the underwriter is a 
partnership; 

(B) persons who are both officers and shareholders of 
the underwriter if the underwriter is a cor oration; or 

c emp oyees o t e un erwrlter; 
TVT the initial exercise price of the options or 

warraii"ES is at least equal to the public offering price plus 
either: 

(A) 7% each year they are outstanding, commencing 1 
year aiTer issuance, so that the exercise ~rice throughout the 
second year is 107%, throughout the thir year is 114%, 
throughout the fourth year is 121%, and throughout the fifth 

MAR Notice No. 6-20 10-5/26/88 
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year 
any time after 1 year from the date of 

IMP: 30-10-107 and 30-10-207, MCA 

6.10.112 BLOTTJ:;RS OR RECORDS OF ORIGINAL ENTRY REQUIRED 
is proposed to be repealed and can be found at page 6-682. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10,113 LEDGERS REQUIRED is proposed to be repealed and 
can be found at page 6-682. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.114 MEMORANDA OF BROKERAGE ORDERS AND INSTRUCTIONS 
REQUIRED is proposed to be repealed and can be found at pages 
6 682 and 6-683. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.115 MEMORANDA OF PURCHASE AND SALES ORDERS REQUIRED 
is proposed to be repealed and can be found at page 6-683. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6,10.116 COPIES OF CONFIRMATIONS REQUIRED is proposed to 
be repealed and can be found at page 6-683. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.117 CASH AND MARGIN ACCOUNT RECORDS REQUIRED is 
proposed to be repealed and can be found at page 6 683. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.118 MONTHLY TRIAL BALANCES REQUIRED is proposed to 

10-5/26/88 11AR Notice No. 6-20 
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be repealed and can be found at page 6-683. 
AUTH: 30-10-107 1 MCA IMP: 30-10-107, MCA 

6.10.119 QUARTERLY AND ANNUAL STATEMENTS REQUiilED is 
proposed to be repealed and can be found at page 6 684. 

AUTH: 30-10-107, MCA IMP: 30-10-107, MCA 

6.10.120 0~t10~~ MONTANA ~IMITED OFFERING EXEMPTION (1) 
BY the authority delegated to the ¢¢~~£j$£¢nit commissioner in 
$~¢~1¢n~~0-10-105Kt~l, MCA/KX~~~~. ~~~lt4JJ4~t~~/l/~pn!J¢ 
9~~/7Y9o/IP~~It~~AftttAtt4n/~p~~~~~~~/$~¢~tYiY~tl~¢t 
¢t IM¢M~n~f 

ltYII~ni an offer or sale of securities offered or sold in 
compliance withSecurities Act of 1933, Regulation D, Rules 
230. 50lf through 230.503 and 230.505 and/or 230.506 as made 
effective in Release No. 33-6389 and amended bt Release No. 
6663 and Release No. 6758 ~~t¢~1¢~ttitiiilt~¢li I1¢0in~/l~ii~~~ 
¢¢ni!iti¢#1AM/Nlhli"lltirut>liU is exempt from the registration 
requirements of 30-10-202, MCA. 

Iii (2) Xit Each person$ who ¢tt~t offers or $~XX sells 
securitieS'ln this-state to nonaccredite~or accred1ted 
investors, as defined in Securities Act of 1933, Regulation D, 
Rule 230.S0l(a)(5)f through 230.50l(a)(7), shall be registered 
in accordance with $¢¢ii¢n 30-IO 201, MCA~ It is a defense to 
a· violation of this subsection if ~issuer sustains the 
burden of proof to establish that he or she did not know and, 
in the exercise of reasonable care, could not have known that 
the ~t¢~~t/¢~~X~t broker-dealer or salesman was not 
appropriately registered 1n this state. 

Hi/ 14¢ (3) An exemption under this rule ,Sl>{;flflf/~~ is 
not available for the securities of ~n'l an issuer if any of the 
parties described in Securities Act of 1933, Regulation A, ~~X~ 
Rules 230.252//i¢ifV~/(c), 230.252(d), 230.252(e), or 
TI0":252(f): --- -

IXY/1~~$ (a) has filed a registration statement ~~~¢~ that 
is the subject of a currently effective registration stop order 
entered pursuant to ~n'l a state's securities law within tt~~ 5 
years prior to the filing of the notice required under this
exemption/; 

t'l>lii'A~f. (b) has been convicted within tiP~ 5 years prior 
to the filing~ notice required under this exemption of 
~n'l a felony or misdemeanor in connection with the offer, 
purchase, or sale of ~n'l a security or ~n'l a felony involving 
fraud or deceit, including but not limited to forgery, 
embezzlement, obtaining money under false pretenses, larceny, 
or conspiracy to defraud/; -

NYI/fi.t (c) is currently subject to ~nt a state 
administrative enforcement order or judgment entered by that 
state's securities administrator within ti~~ 5 years prior to 
the filing of the notice required under this exemption or is 
subject to ~n'l a state's administrative enforcement order or 
judgment in which fraud or deceit, including but not limited to 
making untrue statements of material facts and omitting to 
state material facts, was found and the order or judgment was 
entered within tt~~ ~ years prior to the filing of the notice 
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required under this exemption/: 
l~Y/11.¢ (d) is subject to ;.r.'l a state's administrative 

enforcement o~ !JIIJ<i~l1<f/litt/'IY.U'ri -judgment that prohibits, 
denies, or revokes the use of ;.(1'1 an exemption from 
registration in connection with the offer, purchase, or sale of 
securities/: or -

ltYI!trlel is currently subject to ;.(t'l an order, 
judgment, or decree of ~(t'/ a court of competent ]urisdiction 
temporarily or preliminarily- restraining or enjoining 1 or is 
subject to ;.(tt. an order, judgment, or decree of ;.r.t a court of 
competent jurisdlction, permanently restraining or e-njoining, 
¢~¢'11 the party from engaging in or continuing any conduct or 
practfe"e" in connect ion with the purchase or sale of hl.'l a 
security or involving the making of ;.nt a false filing with-the 
state entered within lf.:N 5 years prior -to the filing of the 
notice required under this exemption. 

111 (4) The prohibitions of p~it<ivt¢~¢/Xf~/~~~;.~¢~~ 
l!IY.;.n subsections (3)(a) throu~h (3)(c) and subsection (3)(e) 
do not apply if the person suh]ect to the disqualification is 
11.1.'1 licensed or registered to conduct securities-related 
business in the state in which the administrative order or 
!J~~e~~i(t~ judgment was entered against ¢~¢Y. the person, or if 
the erson subJect to the dis ualification rs--re istered to 
con uct secur1t1es-re ate us1ness y t e secur1t1es Exc ange 
Commission and the order or JUdgment was entered against the 

erson b the Secunties and Exchan e Commission, or 1f the 
bro er- ea er emp oy1ng t e ~'I person is 

1.i¢~n¢i~/¢ilregistered 1n this state and tne-1¢t~ form BD as 
adopted by the North American Securities Administrators
Association, Inc. 1 and filed with this state discloses the 
order, conv1ction, :Judgment or decree relating to 1!1~¢'11 the 
person. 14¢ A person disqualified under this l!IJ4~l!li¢K.i¢(i rule 
may not act in a capacity other than that for which the person 
is 11li(ll!fi~l¢t registered. 

liYI!X(t'l (5) A disqualification caused by this l!f¢¢ti¢
rule is automat"ICany waived if the securities and Exchange 
Commission, state securities administrator, or agency of the 
state which created the basis for disqualification determines, 
upon a showing of good cause, that it is not necessary to deny 
the exemption under the circumstances/~/Wv/illiJripdfi!iV)'Ii!l 
~hG'U. 

lHi1 ill The issuer shall file with the ~¢~~f.#J¢n¢t 

issuer 
written request, 
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offerees, ~"iririrlt/ /¢)1¢1¢ unless the ~#ri.W~ /rNr/'N<Irlt/ IK-¢ 
t¢eilXilJttilln commissioner,---ry- order, requires that the 
information be filed at the same time with the filing of the 
notice. 

~~~ (b) ~~tri¥~/~~~ri(VY¢rilil~;lt1;l~1¢1 a consent to service 
of ~ocess-Tncluded with or in the initial notice/A~Aii/~i/i 
t¢~ ¢~ili¢1~¢t~t¢¢1illt/ptfll¢¢~~~; 

t~YII~~¢111rit¢9~!tiXineTt~l~~~rl~¥~ri~lt¢t 
Jnlli~Af~~~~/;l (c) the filing fee illti$JSS/t¢t!Jt~¢1tit~Jt 
ir~~~A;~/;{~~~l<ir!JilSSSJ Erescribed, for the initial 
re istration of securities in 30-10-209, MCA; and 

(d t e name an ~s o eac person w o will offer or 
in this state, a securit under this rule. 

In a sa es to nonaccre 1te 1nvestors in this 
state, the---rssuer and ;111'1 each person acting on its behalf 
shall- have reasonable groun--as--to believe, and after making 
reasonable inquiry shall believe, that one of the following 
conditions is satisfied: -

ttY//t)i¢ (a) the investment is suitable for the purchaser 
upon the basis of the facts, if any, disclosed by the purchaser 
as to his/K¢t other ~¢¢/ilttt'l securities holdings and as to 
his/)1¢t financial situation and needs. For the purpose of this 
condition only, it may be presumed that, if the investment does 
not exceed 10% of the investor's net worth, it is suitable, 

t~Y!/t)i¢ (b) the purchaser either alone or with his/)1¢t 
purchaser representat1vet~J has such knowledge and experience 
in financial and business matters that he/¢K¢ is ¢(/Jt~riy/;lt¢ 
capable of evaluating the merits and risks of the prospective 
investment. 

t~IY/11r/~¥~t/¥ifd¥/w~Y¢~1ilt¢ (8) A transaction that is 
exempt under this rule may not be combined with ;!.f.fli!U/l:l\d 
¢;11¢¢ an offer and sale exempt under any other rule 
implementing or ~ section of Jt)ii¢/Att!.l~~~ft~tl the Securities 
Act of Montana. However)\ nothing in this limitation IIRdi iil¢i 
acts as an election. $ ¢/ilX~It~t/AtW/~~111 If the offer and 
sale fail to comply with all of the conditiOns for this 
exemption, the issuer may claim the availability of any other 
applicable exemption. 

t¢11 ( 9) The ~¢rft'¢i¢#111Mt commissioner may, by Nl!ril¢t 
order, increa-se the number of purchasers or waive any other 
conditions of this exemption. 

t~JJ (10) The ~¢rftrftt¢¢iilln¢t commissioner may, upon written 
request anaashowini of good cause, wa1ve the examinat1on 
requirements of ARM.l0.12l for J.ine•nt/Afi/Wri/t#'/..¢t a 
securities salesman offering and/or selling securities exempted 
by this R~ii rule/~~¢111il¢'11¢>4in~l¢tls¢ill~lti~¢•. 

t•JJ (lrr-- In the case of offerings of direct 
participation programs as defined in Section 34 of Article III 
of the National Association of securities Dealers, Inc.'s Rules 
of Fair Practice, ~¢¥K1rit11111, each person who offers or sells 
securities in this state under thu rule shall deliver a 
disclosure document contain1ng the information required by ~/IIX¢ 
'IC/:f(/r/)//M securities Act of 1933, Regulation D, Rule 
230.502(b), to individuals covered by s~~tri~/~//;111~ 
JJJI~t ~/ilX•I~~AA~IAfi~~/V$/t¢~~lt~~ Securities. Act 
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Limited Offering 

MCA 
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applicant and 
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and occupation of the 

the signature of the person authorizing the use of 
and 

30-10-107, MCA IMP: 30-10-201, !'ICA 

(ll "f,p¢t"J 
ti¢¢ 1nvestmen a v ser shall make 
and keep true, accurate, and current books and records relating 
to his investment advisory business including at least the 
following: 

(a) ~ a list or other record of •ttl.¢¢~~~~$ each account 
in which the-investment •~ti$~t adviser is vested with i~i a 
power of attorney with respect to ini a client. -

(b) ~ttl~~¢¢t~ each power of attorney and other evidences 
of the granting of any discretionary authority by a client to 
the investment -~Y~~~t adviser, or copies thereof. 

(c) l(lt each wntten i@t¢1flli¢rit~ areement (or copies 
thereof) entereOTnto by the investmentiiJifl'iiili adviser With 
-~1 a client or otherwise relating to the business of i~¢M the 
investment •~tU.¢t adviser as such. -

(d) a compla1nt file containing each written customer or 
client complaint and the action taken by the investment adviser 
with respect to each complaint; 

(e) a litigation file documenting each criminal or civil 
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uest 
this 

!MP: 30-10-201, MCA 

6.10,124 t~~ MONTANA 1~~t~~~ INVE~MENT CAPITAL 
EXEMPTION ( 1) '!>'l/tJI#M#i6/ClltJi/~/ f'(.~'l/¢¢il¢.i#J.¢r.it 
in/~~Y~I~~~/,//~~AII~lY//~~IJHfXHflHl 
i~f9~9Wir~IY~~/I~~illt~~J1/~~ftttl~~l~¢1tt~~i~¢tl¢~i 
'tl'l/ #I ~I~ /WI!/ I#'Y<t I¢! I .l.tN M#J..t~ IVY ft#l in/JU 
i~t~/J$1~/t~l~/ititi/~li~'ll~li/uV¢~/~111 
¢¢nii¢~ttPil~l~uifvY~<I~It~~tl~l<~v~uv~v<~~ltt<~l¢tt¢ti~ 
~n~~~~t~lltnii¢~~1YYt~i<~IAf~I~I~~~~At~ll~~~ 
¢¢~~ftt¢niJ Pursuant to 30-10-105, MCA, securities offered or 
sold in accordance with all the conditions set forth in this 
rule are exem t from the re istration re uirements of 
3 - 0 , MCA. T e elCempt on aut onze y t lS ru e may be 
cited as the Montana Investment Ca7ital E~ 

Jji/7/&iadVVVViil~/an~ liaYif/ 1£41/t~ti 
exe~ptt¢n!~Aattl~~~if~~"u"~l~tli¢t~l'tltl~ntl~¢~~il¢tl~i~et~t 
a~~ettlit~el¢tlse~etJtli¢tf¢Kt~tf¢ni 

l'tl1!/~~li/u~¢ifli/li¥~1¢tt¢t/4t/A~XX (2) Each person who 
offers or sells securities pursuant to .il'li'i/l!il~iiPH¢11 the 
Montana Investment Ca ital Exemption shall be registeredas 

a salesman or ti a broker-dealer in 
accordance with -~¢if¢n 30-10-201, MCA/li1¢21i. 

l¢YI/¥~/ttii~ltiniAA5~/~AtW!~/~iftl¢ififl¢tl~l~¢1~ 
¢¢ti¢~1.l~I~~~IW<I/Yiiittli~~ttlt.lt~l~~~l.lti 
~ii¢X¢~~ti/A6tA~Ati~~I¢~Y~~V¢if<lvi~X¢~ei~/~I¢~¢¢X 
t¢tl~t~~~~~~ifl¥¥tl~¢nt~n~l~tAt~l~~~.l¢i 
~~~~v~~/lltMil~l~¢¢~~¢ntl~l~t!AYI~inK~~¢ 
¢¢nt~irii~!V<I~t~IV¥<~1t¢tt¢¢i~@lllt~l~~~~~~v<l~~~~~~t~¢ 
ii~~itll~ln~~~etl~l~nltiil~l¢ti¢¢1~1~~rtil~l~ 
~ei¢ti¢tf¢n!~lt~el~lt¢1~/i¢X~il~la~¢~d¥1¢t 
¢¢~~y~~~¢1~tl¢ii~IAit~I~~I~¢1¢~¢~1~/AfYVVI"'¢ 
¢JY~rl~l¥¥i~¢tYI¢tlt~~~~~~~vl~lt~t~¥~¥~~1¢riltf~X 
t~¢~¢t~//~1¢tlliif¢¢<1<1~ill~~l¢t!IY~<I~~~~I~I~ 
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to 

or other remuneration may be paid 
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fective 

of 

su sect1on a 1 1 • 

(16 execut1ve officer, and 
accounting shall sign the Montana 
Investment Capl tal Exemption Form ana by such actlon shall 
certify that each has made reasonable eHorts to verify the 
matenal accuracy and completeness of the informatlon it 
contains. For the Montana Investment Capital Exemption to be 
available, the chief executive and accounting officers of the 
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attached to 

the offer, 

but not 

Exemptlon 
Form; or 

(d l is currently subject to an order 1 judgment 1 or decree 
of a court of com etent 'urisdiction 

a security. 
U/(l9) The 'tr/JF!(ttiif.¢-Mt commissioner may by order 

revoke, deny;" or further condition the use of this exemption 
with respect to ~nt a particular offering when the commissioner 
finds that such an order is necessary f.r/Jtl /:..tN lr/v'rlt/1!/f/tiYrlrl!r/Jf. 
lnJII!il'.¢t¢ to protect the investor or a person engaged in 
securities transactions and is in the public interest. 

Iii (20) Upon the entrY of an order under subsection K~J 
J..ill of this rule, the commissioner shall promptly notify the 
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issuer of the securities that an order has been entered and of 
the reasons therefore and that, if requested by the issuer 
within 15 days after the receipt of the commissioner's order, 
the matter will be promptly set down for hearing. If no 
hearing is requested within 15 days and none is ordered by the 
commissioner, the order will remain in effect until it is 
modified or vacated by the commissioner. If a hearing is 
requested or ordered, the commissioner, after notice of and 
opportunity for hearing, may affirm, modify, or vacate the 
order. 

AUTH: 30-10-105 and 30-10-107, MCA 
IMP: 30-10-105, MCA 

3. as follows: 

4. The amendments to ARM 6.10.101 identify specifically 
the rule that applies to exempt securities or exempt 
transactions. The amendments to ARM 6,10.102 add definitions 
for terms used in the rules but not defined in the Securities 
Act of Montana and to clarify existing rule definitions. The 
amendments to ARM 6.10.103 specify the instances in which sales 
material must be filed with the commissioner. The amendments 
to ARM 6.10.104 eliminate obsolete provisions and describe the 
escrow requirement authorized in 30-10-206(2), MCA. The 
amendments to ARM 6.10.105 clarify that waivers remain in 
existence only while a security is in escrow. ARM 6.10.106 is 
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being repealed because the commissioner lacks authority to 
enforce it. ARM 6.10,107 is being repealed because it imposes 
unnecessary requirements. The amendments to ARM 6.10.108 
clarify that an issuer must file a sales report annually while 
registered and upon completion, discontinuance, or termination 
of the sale of registered securities and that a complete sales 
report must include information only for sales in this state. 
ARM 6.10.109 is being repealed because it imposes unnecessary 
requirements, The amendments to ARM 6.10.110 eliminate 
obsolete provisions and prevent a promoter from assessing .a 
penalty against a subscriber who subsequently changes his mlnd 
and refuses to purchase securities in a new company. To 
promote uniformity in regulation, ARM 6.10.112 through ARM 
6.10.119, providing recordkeeping requirements, are being 
repealed and recordkeeping requirements are instead proposed in 
ARM 6.10.122. The amendments to ARM 6.10.120 correct outlining 
problems, clarifY that a subject of an order or judgment 
entered by the SEC who is registered by the SEC is not barred 
from obtaining an exemption for securities he wishes to offer 
or sell, and change the name of the exemption provided in the 
rule to reflect that it is not a uniform exemption, The 
amendments to ARM 6.10.121 implement statutory authority to 
regulate investment adviser representatives; specify which 
applicants for registration must pass an examination and, if an 
examination is necessary, which examination the commissioner 
requires; specify the place where an application for 
registration or termination of registration must be filed; and 
clarify that an investment adviser must advise the commissioner 
if it uses as an investment adviser representative an 
individual who is not licensed as such because he is licensed 
as a salesman. The amendments to ARM 6.10.122 describe the 
books and records that each broker-dealer and each branch of a 
broker-dealer must keep, maintain, and make available to the 
commissioner. The amendments to ARM 6.10.123 describe the 
books and records that each investment adviser must keep, 
maintain, and make available to the commissioner. The 
amendments to ARM 6.10.124 are reasonably necessary because the 
exemption that the rule currently provides requires that 
certain specific items of disclosure be provided to prospective 
investors but does not specify the amount of disclosure that 
must be made with respect to each item. Most filings currently 
filed pursuant to the exemption currently provided by the rule 
would probably violate 30-10-301, MCA, because they do not 
provide adequate disclosure to potential investors. If the 
commissioner were to review current filings for compliance with 
30-10-301, MCA, the issuers would likely have to obtain 
professional assistance to ensure compliance. There would be 
little incentive to use the existing exemption. The proposed 
amendments alleviate questions of adequate disclosure and allow 
small businesses to raise investment capital without having to 
go to the expense of registration. The amendments require an 
issuer to use a fill-in-the-blank disclosure form that, if 
properly completed, provides information similar to that 
contained in a professionally prepared prospectus covering the 
securities of a small issuer. A potential investor provided 
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the fill-in-the-blank disclosure form would have sufficient 
disclosure about the offered security. Use of the 
fill-in-the-blank disclosure form would protect the promoter of 
a new venture from being accused of omitting material facts and 
provide a clear understanding of the disclosures he must make 
to avoid registration. Rule I is reasonably necessary to 
promote uniform regulation of securities among the state by 
exempting, from registration; transactions involving whole 
mortgages. Rule II is reasonably necessary to exempt from 
registration certificates of deposit issued by an out-of-state 
savings and loan association. 

5. Interested persons may present oral or written 
comments at the hearing. Written comments may also be 
submitted to Kathy M. Irigoin, State Auditor's.Office, P.o. Box 
4009, Helena, Montana, 59604, before June 27, 1988. 

6. Kathy M. Irigoin has been designated to preside over 
and conduct the hearing. 

7. The commissioner's authority to amend, repeal, and 
adopt the rules is 30-10-107, MCA, and the rules implement 
Title 30, chapter 10, parts 1 through 3, MCA. 

Certified to the Secretary of State this 16th day of May, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF VETERINARY MEDICINE 

In the ~tter of the proposed 
amendment of a rule pertaining 
to fees. 

NOTICE OF PROPOSED AMENDMENT 
OF 8.64.402 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested persons: 
1. On June 25, 1988, the Board of Veterinary Medicine 

proposes to amend the above-stated rule. 
2. The proposed amendment of 8.64.402 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full tezt of the rule is located at page 8-1783, 
Administrative Rules of Montana) 

8.64.4n2 FEE SCHEDULE 
Ill Veterinarians 
Ia) Annual renewal of certificate 

of registration 
(b) Restoration 
(c) Application for examination 
Auth: 37-1-134, 37-18-307, MCA 

$25.00 
i!5 .. 99 50.00 

75.00 
Imp: 37-18-307, MCA 

REASON: The board is raising the restoration fee due to the 
increased coat of sending late notices (return receipt 
requested), the coat of running duplicate renewals, and the 
time spent by the board and staff on reviewing applications 
for restoration of license. 

3. Interested persona may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Veterinary Medicine, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than June 23, 1988. 

4. If a person who is directly affected by the proposed 
amendment wishes to ezpress his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments be has to the Board of Veterinary Medicine, 1424 
9th Avenue, Helena, Montana 59620-0407, no later than June 23, 
1988. 

5. If the board receives requests for a public hearing 
on the proposed amendment from either 10\ or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
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the fill-in-the-blank disclosure form would have sufficient 
disclosure about the offered security. Use of the 
fill-in-the-blank disclosure form would protect the promoter of 
a new venture from being accused of omitting material facts and 
provide a clear understanding of the disclosures he must make 
to avoid· registration. Rule I is reasonably necessary to 
promote uniform regulation of securities among the state by 
exempting, from registration," transactions involving whole 
mortgages. Rule II is reasonably necessary to exempt from 
registration certificates of deposit issued by an out-of-state 
savings and loan association. 

s. Interested persons may present oral or written 
comments at the hearing. Written comments may also be 
submitted to Kathy M. Irigoin, State Auditor's Office, P.O. Box 
4009, Helena, Montana, 59604, before June 27, 1988. 

6. Kathy M. Irigoin has been designated to preside over 
and conduct the hearing. 

7. The commissioner's authority to amend, repeal, and 
adopt the rules is 30-10-107, MCA, and the rules implement 
Title 30, chapter 10, parts 1 through 3, MCA. 

Certified to the Secretary of State this 16th day of May, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF VETERINARY MEDICINE 

In the matter of the proposed 
amendment of a rule pertaining 
to fees. 

NOTICE OF PROPOSED AMENDMENT 
OF 8.64.402 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested persona: 
1. On June 25, 1988, the Board of Veterinary Medicine 

proposes to amend the above-atated rule. 
2. The proposed amendment of 8.64.402 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1783, 
Adminiatrative Rules of Montana) 

8.64.402 FEE SCHEDULE 
11) Veterinarians 
(a) Annual renewal of certificate 

of registration 
(b) Restoration 
(c) Application for examination 
Auth: 37-1-134, 37-18-307, MCA 

$25.00 
;!§TQQ 50.00 

75.00 
Imp: 37-18-307, MCA 

REASON: The board is raising the reatoration fee due to the 
increased cost of sending late notices (return receipt 
requeated), the coat of running duplicate renewals, and the 
time spent by the board and staff on reviewing application& 
for restoration of license. 

3. Intereated persona may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Veterinary Medicine, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than June 23, 1988. 

4. If a person who is directly affected by the proposed 
amendment wishes to expreaa hia data, viewa or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and aubmit this request along with any 
commenta he has to the Board of Veterinary Medicine, 1424 
9th Avenue, Helena, Montana 59620-0407, no later than June 23, 
1988. 

5. If the board receives requests for a public hearing 
on the propoaed amendment from either 10\ or 25, whichever is 
leas, of those persons who are directly affected by the 
proposed amendment, from the Administrative code Committee of 
the legislature, from a governmental agency or subdivision or 
from an aasociation having no leas than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons 
directly affected has been determined to be 75 based on the 
licensees in Montana. 

BOARD OF VETERINARY MEDICINE 
WILLIAM J. QUINN, D.V.M. 
PRESIDENT 

Certified to the Secretary nf State, May 16, 1988, 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Teaching 
Assignments, Definitions) 
and Endorsement Informa-l 
tion ) 

NOTICE OF PUBLIC HEARING ON PROPOSED 
AMENDMENT OF ARM 10.55.303, TEACHING 
ASSIGNMENTS, ARM 10.57.102, DEFINI
NITIONS, AND ARM 10.57.301, ENDORSE
MENT INFORMATION 

TO: All Interested Persons 
1. On June 17, 1988, at 10:00 a.m., or as soon 

thereafter as it may be heard, a public hearing will be held 
in Room 303, workmen's Compensation Building, 5 south Last 
Chance Gulch, Helena, Montana, in the matter of the amendment 
of ARM 10.55.303, Teaching Assignments, ARM 10.57.102, 
Definitions and ARM 10.57.301, Endorsement Information. 

2. The rules as proposed to he amended provide as 
follows: 

10.55.303 TEACHING ASSIGNMENTS (1) and (a) remain the 

assigned 
certificate may 

endorsement. 
AUTH: Sec. 20~7-101 MCA 

in grade 7 or 
teach in subject 

8 who hold a 
areas for which 

IMP: Sec. 20-4-101, 20-4-102 MCA 
3. The board is proposing this amendment to delete an 

exception from the existi:-~g rules and provide continuity in 
the present rules. 
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10.57.102 DEFINITIONS (1) through (8) remain the same. 
(9} "Elementary endorsement" of class 1, class 2 and 

class 5 certificate means the holder is authorized to teach in 
grades kindergarten through eight. fl-i-ne-T--~~-~-~i-ll-t.h. 
gr~--~a~s--~ha~-~--~e--~--~~~f~--~--~--~~t~--~~ 
senn!"S'tn-)--e~e<S-+II'-a,l.-l--ao£--~wM~-~Y.-.t..e.ac.h-

(10) through (21) remain the same. 
AUTH: Sec. 20-4-102 MCA 
IMP: Sec. 20-4-106 MCA 
3. The board is proposing the amendment to the rule to 

remove a misleading statement from the certification rules 
since, in practice, an elementary teacher cannot teach in the 
secondary level. 

10.57.301 ENDORSEMENT INFORMATION (1) through (8) remain 
the same. 

(9) An endorsement may be dropped from a teachint 
adminiStrative certificate at the end o£ the valid term o 

en orsement n wr1t1n an 1n cate where e s e 1S 
teaching administerinct' if appropr ate, The school isttlct 
will be adVlsed of t e action. Once an endorsement has been 
removed from a certificate, future endorsement in that area is 
cont1ngent on vertification of completion of a current college 
approved program. 

AUTH: Sec. 20-4-102 MCA 
IMP: Sec, 20-4-103, 20-4-106 MCA 
3. The board is proposing this amendment to provide a 

procedure that allows for the removal of an endorsement while 
protecting interested parties. 

4. Interested persons may present their data, views or 
arguments either orally or in writing to Alan Nicholson, 
Chairman of the Board of Public Education, 33 south Last 
Chance Gulch, Helena, Montana 59620, no later than June 23, 
1988. 

5. Alan Nicholson, Chairman, and 
Executive Secretary to the Board of Public 
Last Chance Gulch, Helena, Montana, have 
preside over and conduct the hearings. 

MAR Notice No. 10-3-125 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.25.511 relat
ing to Coal Gross Proceeds 
on Processing, Refining, 
Royalties for Contract Sales 
Price. 

NOTICE OF PUBLIC HEARING on 
ARM 42.25.511 relating to 
Coal Gross Proceeds on 
Processing, Refining, 
Royalties For Contract Sales 
Price 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 5, 1988, the Department of Revenue proposes to 

amend ARM 42.25.511 relating. to Coal Gross Proceeds on 
Processing, Refining, Royalties. 

2. The rule as proposed to be amended provides as 
follows: 

42.25.511 DETERMINATION OF CONTRACT SALES PRICE (1) The 
department shall consider the date the coal is loaded for final 
transportation to the purchaser as the time for determining the 
contract sales price of the coal. To arrive at FOB mine price 
any shipping or any other expenses incurred after the coal is 
prepared for shipment may be excluded from the contract 
revenue. The contract sales price will be determined by 
deducting from the coal sales value PT9..-BT-'IIti-mt--pr-i-ee--emo12nl:s 
ehergeci-to--+:+te--put'"C'I'leser -t:o--pey-teuees-cn-~i'Ofr> (aG the 
allowance for federal, state, and Indian ro alties, the 
process1ng al owance result1ng .rom 1m~ut ng value accor 1ng to 
42.25.515 and c the amounts char e to the urchaser to a 
taxes on pro uct on. 

(2) In computing production taxes the operator may include 
that amount which he expects to pay or the amount charged to the 
purchaser. If the taxes actually paid on the production are 
more or less than the production taxes deducted and affect the 
contract sales price, the difference shall be an adjustment in 
production taxes deducted for the following year. 

(3) ~he-~~mtti~~~~-eon!:raet-~ai~~-~~~ 
&e-PeB-mine-priee-eqt2ais-eon!:rae!:-saies-priee-pi12s-se¥erenee-tax 
pit2s--~sot2ree--~lllnity-~~t-~-~~~--proeeecis-~·---fn 
ee111p12ting-t~~ ~~-prieeT-t~~~~~·~-or 
re¥en12e-~~~~-~-the-~-~-poin1:. Contract sales 
price should be computed for each contract individually with the 
exception of those contracts for which the department imputes 
value. The resource indemnity trust tax and the gross proceeos 
tax deductions shall be the actual amount charged to the 
purchaser. 

(4) remains the same. ~· 15-23-108 MCA1 lMP, 15-23-701 
and 15-23-702 MCA, 

3, ARM 42.25.511 is proposed to be amended because in 1983 
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the legislature added deductions for federal, state, and Indian 
royalties and value added by processing coal. This amendment 
adds those deductions to the rule which discusses the 
computation of contract sales price. 

The starting point in the computation of contract sales 
price has been referred to as "FOB mine price" in this rule. It 
has been changed to "coal sales value", a more general term, to 
include situations when FOB mine price is not the value from 
which contract sales price is computed. For example, when value 
is imputed according to 15-35-lO?(a), (c), of (d) MCA. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 8, 1988. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than July 8, 1988. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever 1s 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be~~· 0 / 

Lj/ :' : • L./ 
LA_, 

J HN . LaFAVER, D1rector 
e tment of Revenue 

Certified to Secretary of State 5-16-88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.25.1115 relat
ing to Deduction For New Red
uction Equipment Related To 
Mines Net Proceeds. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
ARM 42.25.1115 relating to 
Deduction For New Reduction 
Equipment Related To Mines 
Net Proceeds. 

l. On June 29, 1988, at 10:30, a public hearing will be 
held in the 4th Floor Conference Room of the Mitchell Building, 
at Helena, Montana, to consider the amendment of ARM 42.25.1115 
relating to Deduction For New Reduction Equipment Related to 
Mines Net Proceeds. 

2. The rule as proposed to be amended provide as follows: 

42.25.1115 COSTS OF MILLING,-SMBb~BR, AND REDUCTION WORKS 
(1) rema1ns the same. 
(2) An amount equal to six percent of the assessed 

valuation of the mill,--~.- or reduction works, for the 
calendar year for which the return is made, may be deducted if 
the person working the mine or deposit also operates the mill, 
sme~ter, or reduction works and mills,-smeits, or treats the ore 
or deposit mined by him. However, if the mill 7-~--t-er-, or 
reduction works is used to mill,--sme-1-t-, or treat the ore or 
deposit from any other mine or mines, then the amount of such 
depreciation must be apportioned so that only the proper 
proportionate part thereof will be included in this return. 

3 Millin and reduction ex enses are either a re airs 
or re lacements or a a 1 t1ons or betterments to the lant. 
Costs for repairs an replacements wh1ch are fullt de uct1 le 
when incurred may not be added to the amortizationase. AUTH, 
15-23 108 MCA; IMP, 15-23-503 MCA. 

3. Amendments to ARM 42.25.1115 are proposed to explain 
that reduction expenses fit into one of two deduction 
categories, but not both. This amendment limits the deductible 
amount to actual cost for replacements and advises taxpayers 
that replacement costs may not be added to the amortization base 
for plant additions and betterments. 

Also, all language referring to smelters and smelting has 
been deleted since this tax no longer pertains to metals. 
Metals are subject to the metal mines gross proceeds tax. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

10-5/26/88 !~R Notice No. 42-2-390 
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Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 2, 1988. 
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5. Paul Van Tr icht, Tax Counsel, Department of Revenue, 
Office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

Certified to Secretary of State 5-16-88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rules I, II and III relat
ing to Partnerships In Appor
tionment Formula. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED ADOPTION of 
Rules I, II and III relating 
To Partnerships I~n Apportion
ment Formula. 

1. on June 16, 1988, at 1:30, a public hearing will be 
held in the 4th Floor Conference Room of the Mitchell Building, 
at Helena, Montana, to consider the adoption of rules I, II and 
III relating to Partnerships In Apportionment Formula. 

2. The proposed rules I, II and III do not replace or 
modify any section currently found in the Administrative Rules 
of Montana. 

3. The rules as proposed to be adopted provide as follows: 

RULE I PARTNERSHIP DEFINED ( 1) For purposes of rules I 
and II, a partnership is defined as an enterprise involving 
undivided joint ownership and includes but is not limited to 
joint ventures and trusts with joint beneficiaries. 
AUTH. 15-31-501 and 15-31-313 MCA; IMP. 15-31-305 MCA. 

RULE II TREATMENT OF PARTNERSHIPS IN THE APPORTIONMENT 
FORMULA (1) If the operations of the partnersh1p are unitary 
w1th the business operations of the corporate partner, the 
corporate partner's prorata share of the partnership's property, 
payroll and sales will be included in the computation of the 
apportionment factors. 

(2) The definition of unitary will be the same as the 
definition of a unitary business as outlined in 15-31-301 ( 2). 
However, the corporate partner need not own in excess of 50% of 
the partnership for the partnership to be unitary. 
AUTH, 15-31-501 and 15-31-313 MCA; ~· 15-31-305 MCA. 

RULE III PARTNERSHIPS - NON-BUSINESS INCOME ( 1) A 
partnersh1p that 1s not part of a corporate partner's unitary 
business operation will be treated as follows: 

(a) The corporate partner's share of partnership income 
will not be included in business income to be apportioned, but 
allocated to the states where the partnership operates based 
upon the apportionment formula outlined in 15-31-305. 

(2) Gain or loss from the sale of a non-unitary 
partnership interest is allocable to this state in the ratio of 
the original cost of partnership tangible property in this state 
to the original cost of partnership tangible property 
everywhere, determined at the time of sale. In the event that 
more than 50% of the value of a partnership's assets consists of 
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intangibles, gain or loss from the sale of the partnership 
interest shall be allocated to this state in accordance with the 
sales factor of the partnership for its first full tax period 
immediately preceding its tax period during which the 
partnership interest was sold. AUTH. 15-31-501 MCA; IMP. 15-31-
304 and 15-31-305 MCA. -- --

4. The Department is proposing rule I to define what a 
partnership is. 

Rule II is needed to outline the treatment of partnerships 
for apportionment factor purposes and define what constitutes a 
unitary partnership for purposes of inclusion in the 
apportionment factors. Before the property, payroll and sales 
of any business may be included in the computation of the 
apportionment factor, a unitary business relationship must exist 
between the payor and the payee. This criteria has been upheld 
in numerous court cases involving the unitary business principle 
including recent U.S. Supreme Court cases involving ASARCO and 
Woolworth. 

Rule III is needed to clarify the treatment of non-unitary 
partnerships for Montana corporate license or income tax 
purposes. Rule III is also needed to correct a potential 
problem that has occurred in California regarding the disposal 
of a non-unitary partnership interest. In the California case a 
non-unitary partnership with 100% of it's business operations in 
California was disposed of by its corporate partners. The 
California court assigned the gain on the sale of the 
partnership to the corporate partner's commercial domicile which 
was not in California. The Department believes the gain should 
be assigned to those states where the partnership's tangible 
property is located. Without this rule, Montana would be faced 
with the same situation as in California. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 23, 1988. 
6. Eric Fehlig, Tax 

Office of Legal Affairs, has 
conduct the hearing. 

Counsel, Department of Revenue, 
been designated to preside over and 

Certified to Secretary of State 5/16/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rule I relating to "Point 
Of Beneficiation" Mines Net 
Proceeds. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED ADOPTION of Rule 
I relating to "Point Of Bene
ficiation" Mines Net Proceeds. 

1. On June 29, 1988, at 9:30, a public hearing will be 
held in the 4th Floor Conference Room of the Mitchell Building, 
at Helena, Montana, to consider the adoption of rule I, relating 
to "Point of Beneficiation" Mines Net Proceeds. 

2. The proposed rule does not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The rule as proposed to be adopted provides as 
follows: 

RULE MINING VERSUS NONMINING PROCESSES (1) The gross 
value of minerals subject to tax will be determined at the point 
where mining processes end and manufacturing or non-mining 
processes begin. In general, mining includes overburden 
removal, blasting, loading, transportation between mining 
processes, sorting, reduction and drying. Processes which will 
be considered non-mining are fine grinding, burning or 
calcining, blending with other materials, and treatment 
effecting a chemical change and packaging. 

The points at which mining processes end for specific minerals 
are listed below. 

Mineral 

Bentonite 

Gypsum 

Limestone 

Talc 

Vermiculite 

after 

after 

after 

after 

after 

Valuation Point 

crushing and drying 

crushing 

crushing 

crushing and sorting 

screening 

No deductions will be allowed for costs incurred beyond the 
valuation point. AUTH. 15-23-108 MCA; IMP. 15-23-502 and 15-23-
503 MCA. 

4. The Department is proposing rule I because the mines 
net proceeds statute does not address the point at which a 
mineral is to be valued for this tax. The Montana Supreme court 
decision in the Pfizer vs. Madison County represents the first 
authority on this subject. This rule establishes the guidelines 
for minerals not at issue in that case and also provides 
guidelines for future determinations of the valuation point for 
other minerals. 
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The Internal Revenue Service also makes a distinction between 
mining and non-m1n1ng processes for determining depletion 
allowances. The valuation points established in this rule are 
well within the guidelines set forth in the Internal Revenue 
Code and regulations. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 2, 1988. 
6. Paul Van Tricht, Tax Counsel, Department of Revenue, 

office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

Certified to Secretary of state 5-16-88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.26.236 relat
ing to Exclusion of Royalties 
From Property Factor 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
ARM 42.26.236 relating to 
Exclusion of Royalties From 
Property Factor 

l. On June 16, 19BB, at 2:30, a public hearing will be 
held in the 4th Floor Conference Room of the Mitchell Building, 
at Helena, Montana, to consider the amendment of ARM 42.26.236 
relating to Exclusion of Royalties from Property Factor. 

2. The rule as proposed to be amended provide as 

( 1) through 

hotel or motel 

3. ARM 42.26.236 is proposed to be amended because 
taxpayers have raised the argument that royalties paid on oil or 
gas production is a form of rent expense and therefore should be 
capitalized times 8 and included in the property factor for 
corporate license tax purposes. 

The corporation tax division has reviewed this issue with the 
MTC and other MTC state members. The consensus has concluded 
that a royalty payment is not a form of rent expense and should 
not be included in the property factor. 

We have consistently taken the position that a royalty payment 
is in effect a reimbursement to the royalty owner from the 
producer for the royalty owner's share of the oil and gas 
production i.e. the producer is purchasing the royalty owner's 
share of production by making the royalty payment. 

In addition, the United States Supreme Court on several 
occasions has held that holders of a royalty interest are deemed 
to have an economic interest in the oil and gas subject to 
depletion and therefore are entitled to a depletion allowance 
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under the federal income tax laws. On the other hand recipients 
of rents are not entitled to any such depletion allowan~e. 

4. Interested parties may submit their data, v1ews, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 23, 1988. 
5. Eric Fehling, Tax 

Office of Legal Affairs, has 
conduct the hearing. 

Counsel, Department of Revenue, 
been designated to preside over and 

Certified to Secretary of State 5/16/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.25.1112 relat- ) 
ing to Machinery Expense Deduc-) 
tion For Mines Net Proceeds. ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
ARM 42.25.1112 relating to 
Machinery Expense Deduction 
For Mines Net Proceeds. 

l. On June 29, 1988, at 1:30, a public hearing will be 
held in the 4th Floor Conference Room of the Mitchell Building, 
at Helena, Montana, to consider the amendment of ARM 42.25.1112 
relating to Machinery Expense Deductions for Mines Net Proceeds. 

2. The rule as proposed to be amended provides as follows: 

42.25.1112 EXPENSES RELATED TO MACHINERY (1) All ~Oft±l!!s 
I!!Xpl!!nded expenditures for machinery may be deducted in computing 
net proceeds as provided under ARM 42.25.1102 and 42.25.1103. 

(2) Machinery shall include all that is used in the 
construction, sinking, or running of shafts, tunnels, drifts, or 
other works in the extracting or mining of the ore deposit. 

( 3) In open pit, p'l:t:tel!!rT and quarry mining operations, 
heavy I!!QUipment, including shovels, draglines, do2ers, graders, 
loaders, trucks, railroad cars, locomotives, drilling and 
pumping equipment used in the actual mining area (extracting ore 
to point of reductionT-bl!!nl!!f±e1:et-iof'l-cl--Mti·pp;:n~---~elat:-ed--t<;,
th1!!--1:1td·i·v·i1lutd·-~-ret1:et~~) are to be considered as costs of 
machinery used in extracting and mining the mineral. 

(4) Expenditures Mon1:~-·~~ for thl!!--~l!!ntei-~f 
machinery or equ>pment rental used in the mining operations are 
eons±dl!!rl!!d-a deductible. ±te~. 

( 5) No expenditures for mon±e!'J- inoe:!te:<i -j.-n--machinery 
including leased and rented machinery shall be allowed as a 
deduction unless this machinery represented-by-~~~~ 
be-retttrned is reported to the county assessor of the county in 
which such mine is located for assessment purposes. 

( 7) Only the actual cost the 
subsequent direct operat>ng, maintenance, and insurance costs 
are deductible. Personal property taxes paid on mach1nery are 
not deductible. AUTH, 15-23 108, MCA; IMP, 15 23-503. 

3. ARM 42,25.1112 is pcoposed to be amended because 
several changes were needed to update this rule. All the old 
references to "monies" were changed. The word "placer" was 
deleted since this tax no longer applies to metals. The 
language "beneficiation of shipping" was eliminated. 
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Machinery expenses have been pro rated in the past, to 
solve the problem of computing deductions for shared equipment, 
but the procedure has never been described in a rule. 

The Anaconda v. Junod Montana Supreme Court decision stated 
that personal property taxes on mining equipment are not 
deductible. This language is added to the rule for clarity. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 2, 1988. 
5. Paul Van Tricht, Tax Counsel, Department of Revenue, 

Office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

=--- JJ 
\_c.Jo.__~ 

D. LaFAVER, D1rector 
p tment of Revenue 

Certified to Secretary of State 5-16-88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of ARM 42.25.1101 and 
42.32.101 relating to scoria 
and Travertine For RITT and 
Net Proceeds. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
ARM 42.25.1101 and 42.32.101 
relating to Scoria and 
Travertine For RITT and Net 
Proceeds. 

1. on June 29, 1988, at 2:30, a public hearing will be 
held in the 4th Floor Conference Room of the Mitchell Building, 
at Helena, Montana, to consider the amendment of ARM 42.25.1101 
and 42,32.101 relating to Scoria and Travertine for RITT and Net 
Proceeds. 

2, The rules as proposed to be amended provide as follows: 

42,25.1101 DEFINITIONS (1) remains the same. 
(2) "M1neral" includes precious or semiprecious stones or 

gems, gold, silver, lead, coal, lime rock, granite, marble, 
travertine, gPa~ei7 talc, phosphate, and other minerals, rock, 
or stone extracted from underground mines, piae~--m~"e~, 
quarries, open pits, gumps, or tailin9s. 

(3) "Reduction works" shall be meant to include smei~ePS7 
mills, crushing, washing, or treatment plants which prepare the 
product mined to a point where it has marketable value. AUTH, 
15-31-501 MCA; IMP, 15-31-201 and 15-31-202 MCA. 

42.32.101 ----..rERMINOLOG'l (1) For resource indemnity trust 
tax purposes, mineral is defined as any precious stones or gems, 
gold, silver, copper, coal, lead, scoria, travertine, petroleum, 
natural gas, oil, uranium, or other non renewable merchantable 
products extracted from the surface or subsurface of the state 
of Montana, including sand and gravel. AUTH, 15-1-201 MCA; IMP, 
15-38-103 and 15-38-105 MCA. -~ --

3. ARM 42,25.1101 and 42.32.101 are proposed to be amended 
because the definition of mineral in 15-38-103 MCA does not 
specifically list scoria or travertine as taxable minerals, but 
is does state that "other nonrenewable merchantable products 
extracted" are laxable. Scoria and travertine are non-renewable 
merchantable products and are subject to the Resource Indemnity 
Trust Tax. This amendment adds scoria and travertine to the 
list of taxable minerals. 

Travertine, which is a dense concretionary form of 
limestone, is subject to the mines net proceeds tax as is 
ordinary limestone. Travertine is included in the statutory 
language "other valuable mineral" but should also be 
specifically identified as a taxable mineral in this rule. 
Gravel should be stricken from the list of taxable minerals 
because of the Tress1er-Lowe v. Department of Revenue district 
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court decision which held that sand and gravel are not subject 
to the net proceeds tax. The references to "placer mines" and 
"smelters" have been stricken since the net proceeds tax no 
longer applies to metals. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 2, 1988. 
5. Paul Van Tricht, Tax Counsel, Department of Revenue, 

Office of Legal Affairs, has been designated to preside over and 
ccnduct the hearing. 

Certified to Secretary of State 5-16-88. 

:·IAR Notice No. 42-2-395 10-5/26/33 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42.25.512 Imputed) 
Valuation of Coal. ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
ARM 42,25.512 Imputed Valuation 
of Coal. 

1. On June 16, 1988, at 9:30 a.m., a public hearing will 
be held in the 4th Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.25.512 relating to Imputed Valuation. 

2. The rule as proposed to be amended provides as 
follows: 

42.25.512 
used under the 
impute the value; 

IMPUTED VALUATION ( 1) When coal is sold or 
following circumstances, the department may 

(a) the operator of a coal mine is using the produced 
coal in an energy conversion or other manufacturing process; 

(b) a person sells coal under a contract which is not an 
arm's length agreement-;---= and the transaction price is less 
than market value; 

(c) the person neglects or refuses to file a statement. 
(2) The department will consider market value to mean the 

amo~n~-determ~ned-~y-m~l~ipiy~ng-the FOB mine price of a similar 
ton of coal, as established by the marketplace. a~-~he-time-~he 
saie-'WI!l'$"~~;--~y-~~-o£-t-omt--o£--eoai-~..,_, In 
determining said FOB mine prices, the department will consider 
the contract term, and-o~he~-~~~~et-~ti~~~~ 
the-e~~~en~-PeB-m~ne-priee-o£-the-simiiar-~on-o£-eoaiT tonnage, 
quality, Btu rating, and any other appropriate comparability 
criter1a. 

3 The de artment will not im ute a value accordin 

or 1% o FOB m1ne pr1ce, wh1chever is ~reater. 
4 The de artment will maintun the confidentialit of 

all comparable contract ata an w 1 use contract ata prov1 e 
by the producer in question whenever poss1ble. ~. 15 23-lOB; 
IMP, 15-23-701 and 15-23-702 MCA, 
- 3. Paragraph (l)(b) ARM 42.25.512 is proposed to be 
amended to address the question of whether the department will 
always impute value in the case of a non arm's length sale. The 
rule states that the department will adjust the sales price only 
in those cases where the price does not reflect market value, 
This interpretation is consistent with 15-35-107 MCA which 
states that the department ~ impute a value to the coal which 
approximates market value when a non arm's length sales contract 
exists. 

The language relating to computing value by multiplying a per 

10-5/26/88 c~,R ~otice No. 42-2-396 
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ton price by the quantity has been deleted. The valuation 
question is addressed in this rule as value or price per ton. 
It follows logically .that the gross value of production is 
computed by multiplying production quantity by unit value. 

The "other contract conditions" are specifically listed by the 
proposed amendment. A tolerance or threshold for imputing value 
in (l)(b) is established to allow for price variations related 
to outside factors. Paragraph (4) emphasizes the fact that all 
customer specific contract data will be kept confidential by the 
department in accordance with the provisions of 15-35-205 MCA 
which require that coal sales agreements be kept confidential. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
5. Paul Van Tricht, Tax Counsel, Department of Revenue, 

Office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

Certified to Secretary of State 5-16-88. 

HAR Notice No. 42-2-396 10-5/26/88 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42.25.1116 re- ) 
lating to Mines Net Proceeds) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.25.1116 relating to 
Mines Net Proceeds 

NO PUBLIC HEARING CONTEMPLATED 

1. on July 5, 1988, the Department of Revenue proposes to 
amend ARM 42.25.1116 relating to Mines Net Proceeds. 

2. The rule as proposed to be amended provides as 
follows: 

42.25.1116 TRANSPORTATION EXPENSES (1) Cost of 
transporting crude ore or deposit to mills;-~~lt~~, or 
reduction works may be deducted in computing net proceeds as 
provided under ARM 42.25.1102 and 42.25.1103. Included in these 
deductions shall be costs actually expended for hauling, freight 
charges, and other expenses eonn~eted related directly w~th to 
transporting the ore or deposit fl'om the mine to the mill; 
Sftl~!l:t~r, or reduction works. Transportation expenses incurred 
beyond the point of mineral valuat1on for net proceeds purposes 
are not deductible. AUTH, 15-23-503 MCA1 IMP, 15-23-503 MCA. 

3. ARM 42.25 .lii6--is proposed to be amended to eliminate 
the reference to smelters. This language relates to metals 
which are no longer subject to the Min~s Net Proceeds Tax. When 
metal mines became subject to the Metal Mines Gross Proceeds Tax 
this net proceeds rule was not changed. 

The last sentence was added to emphasize the fact that expenses, 
in this case transportation, and valuation stop at the same 
point. The Montana Supreme Court acknowledged this in Pfizer, 
Inc. v. Madison county in 1973. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
5. If a person who is directly affected by the proposed 

amendments wishe9 to expr~ss his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than June 24, 1988. 

6. If the agency receives requests for a public hearing 

10-5/26/88 l-IAR Notice No. 42-2-397 
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on the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined t~

1
25. d 

JO~~D- aFAVER, Director 
De~rtment of Revenue 

Certified to Secretary of State 5-16-88. 

MAR Notice No. 42-2-397 10-5/26/88 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42.25,503 relat-) 
ing to Failure to File Coal ) 
Gross Proceeds Returns ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.25.503 relating to 
Failure to File Coal Gross 
Proceeds Returns 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 5, 1988, the Department of Revenue proposes to 
amend ARM 42.25.503 relating to Failure to File Coal Gross 
Proceeds Returns, 

2. The rule as proposed to be amended provides as 
follows: 

42.25.503 FAILURE TO FILE 
in this state must, on or before 

3. ARM 42.25.503 is proposed to be amended to eliminate 
the conflict with 15-23-701 MCA caused by language in the 
existing rule. The gross proceeds tax return is due March 31 
each year not 10 days after the department of revenue notifies a 
taxpayer that his return has not been filed. 

4, Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than June 24, 1988. 

6. If the agency receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 

10-5/26/88 PAR Notice No. 42-2-398 
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adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a heal'ing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

Certified to Secretary of State 5-16-88. 

!1AR Notice No. 42--2-398 10-5/26/88 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION) 
of Rule I and Rule II relat- ) 
Installment Gains - ) 
Corporations. ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED ADOP
TION of Rule I and II relat
ing to Installment Gains -
Corporations. 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 5, 1988, the Department proposes to adopt 
rules I and rule II relating to Installment Gains. 

2. The rules as proposed to be adopted provide as follows: 

RULE I SPECIAL RULES RELATED TO INSTALLMENT SALES ( 1) 
The amount of the ga1n or loss from the sale of assets used in 
the regular course of business which is apportioned to this 
state shall be calculated separately if the taxpayer elects to 
report the gain on the installment method. The separate 
calculation shall be made: 

(a) for installment sales of Montana assets which 
generate net gains in excess of $2,500,000, or 

(b) installment sales of major assets located outside the 
state of Montana which generate net gains in excess of 
$10,000,000. 

(2) The separate calculation shall be made as follows: 
(a) for purposes of the sales factor the gross receipts 

from the sale shall be included in the sales factor in the year 
of the sale unless specifically excluded from the sales factor 
under another part of ARM 42,26.263(l)(a); 

(b) for purposes of calculating apportionable business 
income from the installment siHe, the factors of the year of 
sale shall be utilized in apportioning the gain regardless of 
the year in which the income is reported; and 

(c) the factors of the year of sale shall be applied to 
the gain from the sale as it is reported by the taxpayer to 
determine the amount of business income from the sale which is 
apportionable to this state, unless the gain is accelerated 
under Rule II, AUTH, 15-31-501 and 15-31-313 MCA; IMP, 
15-31-305 MCA. -- --

RULE II UNREPORTED INCOME ON INSTALLMENT OBLIGATION IN 
YEAR OF DISSOLUTION ( 1) Where a taxpayer elects to report 
income ar1s1ng from the sale or other disposition of property as 
provided under this regulation and the entire income therefrom 
has not been reported prior to the year that the taxpayer ceases 
to be subject to tax under 15-31-301 MCA, the unreported income 
shall be included in the measure of the tax for the last year in 
which the taxpayer is subject to tax under 15-31-301 MCA. AUTH, 
15-31-501 and 15-31-313 MCA; IMP, 15-31-305 MCA. --

3. Rule I addresses ~e situation where a taxpayer 

10-5/26/88 ~~R Notice No. 42-2-399 



-964-

reports the gain on the sale of an asset on the installment 
basis over a period of years, If the taxpayer has multistate 
operations, the question arises as to what portion of the gain 
that is reported each year is apportioned to Montana. The rule 
states that in computing Montana's portion of the gain that is 
recognized each year, the taxpayer must use the apportionment 
factor that was determined in the year of the actual sale, 
Since that was the year in which the income was earned, that 
must also be the year in which Montana's portion of the income 
must be determined. This procedure does not necessarily work to 
the taxpayer's advantage or disadvantage. However, it will more 
accurately reflect the amount of income earned in Montana. 

Rule II is very similar to Rule I except it deals with the 
situation where the taxpayer, who is reporting gains on the 
installment basis, withdraws from the state prior to reporting 
the entire gain. A rule is needed to explain how the state 
would deal with that portion of the installment gain that 
remained unreported. This rule properly states that that 
portion of unreported gain must be reported in the last year in 
which the taxpayer operates in the state. This rule will ensure 
that all income earned in Montana will be reported and that 
merely by leaving the state will not allow the taxpayer to avoid 
reporting income. 

4. Interested parties may submit their data, views. or 
arguments concerning the proposed adoption in 
writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
5. If a person who is directly affected by the proposed 

adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than June 24, 1968. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined e 25. tJ ~ 

~ -::[~.._.._.____, 

Certified to Secretary of State 5-16-88. 

MAR Notice No. 42-2-399 10-5/26/88 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION) 
of Rule I relating to Limit- ) 
ation On Charitable Contri- ) 
bution Deduction for Corp- ) 
orations, ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED ADOP
TION of Rule I relating to 
Limitation On Charitable 
Contribution Deduction for 
Corporations, 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 5, 1988, the Department proposes to adopt rule 
I relating to Limitation On Charitable Contribution Deduction. 

2. The rule aa proposed to be adopted provides as 
follows: 

RULE I LIMITATION ON CHARITABLE CONTRIBUTION DEDUCTION 
(1) The charitable contribution deduction provided for in 

15-31-114 cannot exceed 10% of the Montana taxable income 
figured without regard to the charitable contribution deduction 
or any net operating loss carryback to that year. 

(2) This limitation can create a difference in the amount 
of the deduction claimed for Montana and federal income tax 
purposes. When a difference exists, the taxpayer is required to 
include a reconciliation between the Montana deduction and the 
federal deduction. If the federal deduction includes any 
carryover of contributions previously made, a schedule must be 
included showing the amount and the year of such contributions. 
The Montana deduction must be adjusted accordingly for any 
contributions previously deducted for state purposes and not 
deducted in prior years on the federal return. AUTH, 15-31-501 
MCA; IMP, 15-31-114(7) (a) MCA. --

:r:--A rule is necessary to clarify the provisions of 15-
31-114(7) MCA. Specifically, that section states "charitable 
contributions and gifts that qualify for deduction under section 
170 of the Internal Revenue Code" are deductible. Section 170 
of the IRC states that the deduction for charitable 
contributions is limited to 10\ of federal taxable income 
figured without regard to the contribution deduction and certain 
other deductions. 

The reference in 15-31-114(7) MCA to Section 170 of the IRC was 
intended to clarify what types of contributions qualify for the 
deduction and the methodology to be used in computing the 
limitation. However, 15-31-114(7) MCA was not intended to 
restrict the deduction for charitable contributions at the 
federal level. Since Montana taxable income is normally greater 
than federal taxable income, this rule will provide the taxpayer 
the benefit of claiming a larger deduction for charitable 
contributions. 

10-5/26/88 !1AR Notice No. 42-2-400 
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4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in 
writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
5. If a person who is directly affected by the proposed 

adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than June 24, 1988. 

6, If the agency receives requests for a public hearing 
on the proposed adoption from either lO' or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register, Ten percent of those persons directly 
affected has been determined to be 25, 

Certified to Secretary of State 5-16-88. 

MAR Notice No. 42-2-400 10-5/26/88 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42,26.236 relat-) 
ing to Valuation of Rented ) 
Property ) 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.26.236 relating to 
Valuation of Rented Property 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 5, 1988, the Department of Revenue proposes to 

amend ARM 42.26.236 relating to Valuation of Rented Property. 
2. The rule as proposed to be amended provides as 

follows: 

42.26.236 VALUATION OF RENTED PROPERTY 
(3)(a)(ii) remain the same. 

( 1) through 

iii an amount a able for a dela rental as defined b 
u.s. Treasury regulat1ons Sect1on 1.6 2- (c)(l)(l980) w 1ch 
defines delay rental as follows; A delay rental is an amount 
paid for the ~riv1lege of deferrino develoarnent of the property 
and which cou d have been avo1dedby aban onment of the lease, 
or by commencement of development operations, or by obta1ning 
production. . 

(3)(b) through (4) remains the same, AUTH, 15-31-501 MCA; 
IMP, 15-31-307. 

3. ARM 42.26. 236 ie proposed to be amended because the 
question of whether delay rentals are considered a rent expense 
and includable in the apportionment formula needs to be 
addressed in a rule. Based upon the nature of a delay rental, 
the department considers it to be a rent expense and to be 
included in the apportionment formula. This treatment is 
consistent with most other states that have a similar 
apportionment statute. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than June 24, 1988. 

6, If the agency receives requests for a public hearing 

10-5/26/88 Nl\R Notice No. 42-2-401 
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on the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

Certified to Secretary of State 5-16-88. 

MAR Notice No. 42-2-401 10-5/26/88 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OP MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.28.324 relating to J 
Motor Fuels Tax. ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
ARM 42.28.324 relating to 
Motor Fuels Tax. 

1. On June 17, 1988, at 1:30 p.m., a public hearing will 
be held in the 4th Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.28.324 relating to failure to maintain records. 

2, The rule as proposed to be amended provides as 
follows: 

42.28.324 FAILURE TO MAINTAIN RECORDS ( 1) remains the 
same. 

( 2) The department of revenue shall, in the event a 
special fuel user fails to retain the required records, make 
estimates of the miles traveled, special fuel purchases, and 
average miles per gallon in order to determine the special fuel 
users tax liability. These estimates will be based, whenever 
possible, on records for a portion of the operations of the 
user • s vehicles consuming special fuels or other available 
information indicating fuel usage by the vehicles for which 
reports are being made, In those cases where the records are 
not adequate to verify the average miles per gallon ( ampg J 
reported and the average cannot be estimated, an ampg o£--+>-5 
wiii-ae-~sed specified in (4) will be used. 

( 3) If, within 36 days of the date the department issues 
an assessment based on the ampg o£-4T5 ~· the user provides 
the department with adequate records to ver1fy or estimate fuel 
usage for the user's vehiclea, the department will review the 
records and adjust the assessment to the extent necessary, 

(4) An ampg in accordance with the following schedule will 
be used: 

10-5/26/88 
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Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
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5. Paul Van Tricht, Tax Counsel, Department of Revenue, 
Office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

Certified to Secretary of State 5-16-88. 

~mR Notice No. 42-2-402 10-5/26/88 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Rule I, relating to Metall-) 
iferous Mines Tax. ) 

NOTICE OF THE PROPOSED ADOP
TION of Rule I relating to 
Metalliferous Mines Tax. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 5, l~BB, the Department proposes to adopt rule 

I relating to Metalliferous Mines tax. 
2. The rule as proposed to be adopted provides as follows: 
RULE I AVERAGE PRICE QUOTATIONS ( l) The average price 

during the calendar quarter referred to in 15-37-102 MCA, is a 
weighted average as opposed to an arithmetic average of daily 
prices for each day of the quarter. The quarterly gross value 
will be determined by multiplying the quantity of each metal 
produced in each lot by the prevailing price per unit on the day 
the quantity is determined. In most instances this computation 
is reflected on the smelter returns. AUTH, 15-1-201 MCA; IMP, 
15-37-102 MCA. 

3. Rule I is necessary to clarify requirements of 15-37-
102. It provides that the prices based on market authorities 
for the settlement of each lot may be used. This, in effect, 
results in the use of a weighted average. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in 
writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 24, 1988. 
5. If a person who is directly affected by the proposed 

adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than June 24, 1988. 

6. If the agency receives requests for a public hearing on 
the proposed adoption from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percen of tho~:zr ons directly 
affected has been determined to be 25, 

a.-..<---. 

J HN D, LaFAVER, D1rector 
D rtment of Revenue 

Certified to secretary of State 5-16-88, 

10-5/26/88 MAR Notice No. 42-2-403 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 
8,35,407 FEES 

TO: All Interested 
1. On April 4, 

Therapists published a 
ahove-stated rule at page 
Register, issue number 7. 

Persons: 
1988, the Board of Occupational 
notice of proposed amendment of the 

633, 1988 Montana Administrative 

2. The Board amended the rule exactly as proposed. 
3. No comments or testim0ny were received. 

BOARD OF OCCUPATIONAL 
THERAPISTS 
DEBRA J, AMMONDSON, OTR/L 
CHAIRMAN 

BY:~,~').~ 
KEITH L, COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 16, 1988. 

Montana Administrative Register 10-5/26/89 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

In the matter of proposed 
Amendment of Rule 8.86.301 
(6)(g),(h) as it relates to 
price formula 

NOTICE OF AMENDMENT OF 
ROLE 8.86.301 

OOCKET f 81-87 

TO: ALL LICENSEES ONDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING) AND TO ALL INTERESTED 
PERSONS: 

1. On December 14, 1987 the Montana Board of Milk 
Control published notice of a proposed amendment of rule 
8.86.301(6)(g),(h) relating to its class I price formula. 
The notice was published at page 2318 of 1987 Montana 
Administrative Reg1ster, issue No. 24, as MAR NOTICE No. 
8-86-22. 

2. The hearing was held January 25, 1988 at 9:00 a.m. 
in the SRS auditorium, 111 Sanders, Helena, Montana. A total 
of sixty-six persons attended the hearing. Twenty-six 
persons offered testimony on the proposed rules. Of those 
offering testimony, thirteen spoke in favor of the second 
proposal, identified as the "Alke" proposal and against the 
first proposal, identified as the "Kelly" proposal. Ten of 
those testifying spoke against both the proposals. One 
person spoke in favor of the Kelly proposal, but only as it 
pertained to the elimination of servicing of shelves under 
subsection (8)(1) and <III) of rule 8.86.301(6)!g)(i). Two 
other persons spoke again•t the "Alke" proposal. They were 
only in favor of the "Kelly" proposal from the standpoint 
that it was considered the better of the two alternatives. A 
total of thirty-six written comments were submitted, 
twenty-seven at the hearing, nine were received prior. Of 
those in favor of the "Alke" proposal, thirty-three were from 
reta1lers, one from an economist. Two additional comments 
received were opposed to both proposals. 

3. After thoroughly considering all of the testimony 
and comments received, the board is denying the entire 
context of the rules as proposed except for the following 
change which they are adopting: (text of matter stricken is 
interlined and new matter added is underlined> 

"8.86.301 PRICING ROLES 
!1) through (6)(g)!i)(B) remain the same 

proposed. 
(C) Wholesale dock pickup er-deiivery price: 
(I) Delivery shall be FOB the distributor's 

P9B-~he-wheiessle-greeerLs-deeM. 

as before 

dock er 
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(II l remain the same as before proposed. 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 

4. Principal reasons given for the adoption of the 
amendments to the rule were aa follows: 

(a) Current retailer margins do not permit a profit on 
milk sales. 

(b) Elimination of the imbalance in retailers' margins 
might forestall potential competitive p~essu~es in the 
marketplace as a result of higher Montana pr1ces 1n relation 
to prices currently charged in adjacent and surrounding 
states. 

(c) Adoption of the proposal should eliminate 
inefficiencies in the distribution of milk which are fostered 
by current pricing regulations. This would be because the 
products can all be purchased from one source. Milk will be 
delivered by one driver. This will reduce security problems 
for stores. 

(d) Adoption of the proposal will tend to insure 
minimum prices which are fair and equitable to producers, 
distributors, jobbers, retailers and consumers of the state 
because prices will match-up with costs associated with the 
distribution of milk. 

5. Principal arguments against adoption of the 
proposed rules were as follows: 

(a) Rural areas will be left without service to 
schools, hospitals, rest homes and cafes because jobbers and 
small distributors will be forced out-of-business. 

(b) Adoption of the proposals will cause total disarray 
in the marketplace because everyone will try to stay in 
business and look elsewhere to offset their losses. 

(c) Retailers' margins are high enough to permit 
reasonable profit on sales at current price levels. 

(dl Montana's milk prices are based on cost. Since no 
actual cost evidence has been submitted to show that milk can 

the 
that 

be processed and distributed any cheaper, than presently 
proposals were not supported by sufficient evidence 
shows the plan is viable. 

(e) There was not sufficient evidence that the milk 
industry in Montana could afford the implementation of the 
proposals. 

6. 
follows: 

The board's reasons for denying proposals were as 

(a) The board did not believe from the evidence 
submitted that retailers' margins were inadequate. Evidence 
introduced indicates milk is one of the most profitable items 
in other areas where margins are only half of what they are 
in Montana. 

(b) Adoption of the proposals would not foster 
stability or efficiencies in the marketplace, Instead it 
would eliminate many jobbers and some small distributors, 
This would leave rural areas without service to schools, 
hospitals, rest homes and cafes. 
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(c) Proponents failed to present actual costs to 
support their proposala. Evidence regarding margine and 
percentages presented a distorted picture of costs of 
diatribution in a large part because there was no 
consideration of the effects of inventory turnover. By not 
providing actual costs, proponents failed to prove that the 
industry could afford such reduction in their margins. 

(d) The board adopted the proposed amendment in 
paragraph 3 as noted for purposes of clarification because 
both petitioners had requested it and there wasn't any 
countervailing testimony specifically against that change. 

MONTANA BOARD OF MILK CONTROL 

BY:a~o~ 
CURTIS C. COOK, CHAIRMAN 

Certified to the Secretary of State May 16, 1988. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF 7HE STATE OF MONTAN~ 

In th€ matter of the} 
ado[)tion of RULE I } 

NOTIC~ OF ADOPTION OF ARM 10.56.101 
(RULE I} STUDENT ASSESSMENT 

TO: All Interested Persons 

l. On February 25, 1988, the Board of Public Education 
published notice of a proposed amendment of ARM 10.56.101 
(RULE I}, student Assessment, on page 340 of the 1988 Montana 
Administrative Register, issue numb~r 4. 

2. The Board has adopted the rule as proposed with the 
following additions and changes: 

10.56.101 (RULE I} STUDENT ASSESSMENT (1) By the 
authority of section 20 2-121(12), MCA, the board of public 
education adopts rules for student assessment in the [)Ublic 
schools and those private schools seeking accreditation. 

(2) The board recognizes that the primary purpose of 
student assessment is to improve the quality of education and 
that there are a variety of assessment tools. At the local 
level, because norm-referenced tests are not designed to 
measure local programs, dtstrtcts should begin to develop 
atpropriate school and classroom assessment tools to measure 
t e atta1nment of educat1onal goals and obJectives and the 
level of ind1vtduai student ach1evement. Assessment results 
w11l be used in instructional planning and 1n evaiuat1ng the 
effectiveness of educational programs. ~Q~--a At the 
state level, since it is useful to know how Montana students 
generally compare to students from other states, all 
accredited schools will annually administer norm-referenced 
tests selected from a list of such tests approved by the board 
and provided by the office of public instruction, except that 
schools that on the effective date of this rule are either: 

(a} not using norm-referenced tests from the board 
approved list; 

(b) not using norm-referenced tests to test in grade 
levels three, eight and eleven,; or 

(c) using only parts of- the approved norm-referenced 
tests rl 
have until July 1991 to comply with this subsection. The 
tests will be administered to students in grades three, eight 
and eleven in reading, writt-rrg- language arts, math, science 
and social studies. A spring test will be g1ven and the test 
date will be within the empirical norm date for the selected 
test . !I'liii-t~-Wlll-he:-g~--l.Jl.-Efui_m.o.n-t;.)\-:e:f--Af'{"->-h--a-Aa--a- All 
scores will be sent to the office of public instruction -by 
June 30 in a format specified by the office of public 
instruction and approved by the board of public education. 

(3) Test scores are a part of each student's records 
which will be governed by the office of public instruction's 
guidelines for student records. 

(4} The office of public instruction will collect and 
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provide a statewide summary of the results to the board and 
1 egis 1 at u r e , 'l?fie----s-u<ltma"t'}'"--;ri-H----i:"fte"l:-~~--'lt"""--eomp~rri-s-on---of 
~~e~Ls--~ea~~i-8~--a~v~t---~y~--~--t~--a~e~nt 
~ve~~-ef--se~s-;ri-t~~~~-~~-~~~-c+nrra~±~s~ No 
comparison of one Montana school or district to another will 
be made by the board of public education or the office of 
public instruction but schools are encouraged to compare their 
scores with the state norms and share testing information and 
results with parents and the local community. 

(5) All norm-referenced test results released to the 
public by schools will be accompanied by a clear statement of 
the purposes of the test, subject areas that have been tested, 
how they were tested, 1 imitations of norm-referenced tests, 
what is meant by the results and how the results will be used. 

i~r--~o~-~o~e~n~--t~s--~--n~--d~n~--ro
~SM~~--±~}--~~~a~r--~94~--s~~~--~ve~~--a~~~ee
~e~~~--~R€---e{~s~~--~s~s~--~~e~~--~~--~~~--~~~ 
~~a4~Ae--ef--~a~~~Ra~--~}s--aA~-~~e~~s--aRe--t~-~~~J 
~-±~i-Y~~~i-~e~~e-~~i~e~r--~s~e~--~~}t~~~J~--b~
~9---~~---i-A~~e~~~aJ---~}a~~~§---~---4~--~vaJ~ei~--~~e
~e~e~-~!--ee~t±~±--~~~~a~~---~~e--ef~-~e--ef--~~~€ 
~~e~~ei~-~±±--aR~±±~-~~i-e~-e~e--e€f~s--aR€--~~~t--ee 
-the-~r-8--e£--~±i-e-~e-a.h-~R-. 

~~~--~-se~~t-;r~e-4Tae-~A--~a±~~~~~~e€--ea~~i~-P~~~a~ 

~~s~t-~-~~~±6•~~G~-~~ti~-±-R~-ee-~~~r-e8-~~-~~E4£~at~-~A 
t~---~r-m---~f~~~--~e~i-R~---~~~~7----~---s~~~---~y
~r-e~~~a~-~f-~~eftt~±-~s~-ie-~~a{~a~ 

( 6) Full time special education students shall 
re uired articipate in the 

instruction n any of those tested academic areas shall not be 
requ1red to part1c1pate in that sect1on of the test for wh1ch 
the rece1ve exclus1ve s ec1al educat1on 1nstruction. 

A t e pu 1C ear1ng w 1c was e on March 24, 
1988, three persons testified as proponents, six as opponents 
and three with general comments. The Board received three 
written comments as opponents, one as a proponent and two with 
general comments prior to March 25, 1988, the date on which 
the Board closed the hearing record. The Board considered all 
comments and then made additions and deletions in the proposed 
rule which: clarified the Board's intent, provided more 
flexibility in testing dates, and ensured continuity 
throughout the rule. The Board, therefore, feels the rule as 
written sufficiently addresses the comments from the oublic 
hearing. · 

BY: 
Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 11.5.407 
defining supplemental 
payment eligibility based on 
living arrangement and Rule 
11.5.410 setting standards 
for supplemental payments 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 11.5.407 DEFINING 
SUPPLEMENTAL PAYMENT 
ELIGIBILITY BASED ON LIVING 
ARRANGEMENT AND RULE 
11.5.410 SETTING STANDARDS 
FOR SUPPLEMENTAL PAYMENTS 

1. On April 14, 1988, the Department of Family Ser
vices, published notice of the amendment of Rules 11.5.407 and 
11.5. 410 pertaining to defining supplemental payment eligi
bility based on living arrangement and setting standards for 
supplemental payments at page 642 of the 1988 Montana 
Administrative Register, issue number 7. 

2. 
11.5.407 
11.5.410 

The Department has amended Rule 
ELIGIBILITY BASED ON LIVING ARRANGEMENT and Rule 
PAYMENT STANDARDS as proposed. 

3. No comments or testimony were received. 

Certified to the Secretary of State May 16, 1988. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 11.6.104 
pertaining to eligibility 
requirements for adoptive 
applicants 

NOTICE OF THE AMENDMENT OF 
RULE 11,6.104 PERTAINING TO 
ELIGIBILITY REQUIREMENTS 
FOR ADOPTIVE APPLICANTS 

TO: All Interested Persons 

1. On April 14, 1988 the Department of Family Services 
published notice of the proposed amendment of Rule 11.6.104 
pertaining to eligibility requirements for adoptive applicants 
at page 644 of the 1988 Montana Administrative Register, issue 
number 7. 

2. The Department has amended Rule 11.6.104 HOME 
APPROVAL, ELIGIBILITY REQUIREMENTS as proposed. 

3. No public hearing 
or testimony were received. 

no written comments 

Certified to the Secretary of State May 16, 1988. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Amendments to 42.25.1001, ) 
42.25.1011, 42.25.1013, ) 
42.25.1014, 42.25.1015, ) 
42.25.1017 & 42.25.1021, ) 
42.25.1022 and 42.25.1023, ) 
the Repeal of 42.25.1006, ) 
42.25.1024, 42.25.1025 and ) 
42.25.1026 and the Adoption ) 
ofRulei(42.25.1010); ) 
Rule II (42.25.1026); Rule III) 
(42.25.1009) and Rule IV ) 
(42.25.1018) ) 

NOTICE OF THE ADOPTION, 
AMENDMENTS and REPEAL 
of Net Proceeds Rules 
for the Natural Resource 
& Corporation Tax Division. 

TO: All Interested Peroons: 
1. On February 25, 1988, the Department published notice of 

the proposed adoption, amendment and repeal of the above
referenced rules relating to Net Proceeds Tax at pages 361 
through 376 of the 1988 Montana Administrative Register, issue 
no. 4. 

2. A public hearing was held on March 16, 1988, to consider 
the proposed adoption, amendment and repeal of these rules. 
Thirteen persons appeared at this hearing and presented testimo
ny. Nineteen written comments were received concerning the 
rules. The Department has attempted to address each comment. 
In those cases where comments were very similar, they were com
bined and given one response. 

3. Several changes have been made to the rules as they were 
published in the February 25, 1988 Administrative Register. 
However, the philosophy of the regulations has not changed. 
That is, the gross sales proceeds will Pe based upon an arm's
length sale; all consideration received will be included in 
gross sales proceeds and only limited deductions are allowed in 
calculating net proceeds. 

Many of the comments that 
contribution to the process. 
incorporated those comments 
ments are as follows: 

were received provided a positive 
When possible the Department 

into the regulations. The amend-

42.25.1001 DEFINITIONS fir--n6~ees vei~~n mea"s ~~~ we~~h 
of ~~~ ~~ees yie±as as 8e~e~Mifte8 ey ~~e o~e~a~o~~s e~ ~~od~e
e~~s sa±es eo"~~ae~ST i£ eh~ ee"~rae~e are no~ a~me-±e"~~h7 a 
va%~~ m~se e~ appii~d whi~h ~~£ie~~s eh~ Ma~k~~ vai~~ a~ ~he 
sa±~e ~e"~rae~ dae~T ~he ~~oes va±~e ie AO~ dep~"d~"~ ~Po" a 
se±e.,. 

(2) and (3) will be renumbered (1) and 
ill "OPERATION AND Development" means 

near a well site which enhances or causes 

r-:ontana Administrative Register 
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the da~e ef initial DATE OF production fe~ ~he weii. 
INCLUDES THOSE ACTIVITIES AS LISTED UNDER ARM 
42.25.1013, 42.25.1014 AND 42.25.1017. 

(4) through (20) remain the same as originally proposed. 
(21) "Stored gas" means UNPROCESSED natural,~OR RESIDUE 

produced IN MONTANA from one producing formation and injected 
into another depleted formation for purposes of temporary star-
~ 

f~~r ~heee defini~iefte apply ~e ~et~~fte filed fe~ p~ed~e-
~ieft yea~e ±98~ aftd afte~~ 

(22) "POSTED PRICE" MEANS THE PRICE PAID FOR OIL BY PUR
CHASERS TO PRODUCERS IN ARM'S-LENGTH CONTRACTS/TRANSACTIONS AND 
SPECIFIED IN PUBLICLY AVAILABLE PRICE BULLETINS OR OTHER PRICE 
NOTICES PUBLISHED BY ARM'S LENGTH PURCHASERS. THE PRICE WILL BE 
NET OF ALL ADJUSTMENTS FOR QUALITY (E.G. API GRAVITY, SULFUR 
CONTENT, ETC.) AND LOCATION FOR OIL IN MARKETABLE CONDITION, 
WHEN APPLICABLE. 

(23) THESE RULES CODIFY THE EXISTING LAW, POLICY, PRACTICES 
AND DECISIONS OF THE COURTS AND TAX APPEALS BOARD, AND APPLY TO 
ALL TAXABLE PERIODS NOT CLOSED BY THE APPLICABLE STATUTE OF 
LIMITATIONS. AUTH: Sec. 15-23-108 MCA; IMP, Sees. 15-23-602 
and 15-23-603 MCA. -

42.25.1011 TREATMENT OF ROYALTIES (1) Remains the same. 
(2) All taxable royalty payments shall be assessed at full 

cash value regardless of the net proceeds of the operator. 
Certain royalty interests are considered to be nontaxable. The 
following are nontaxable royalties: e~e ee~ fer~h ift e~eeee~ieft 
Hh 

f3r--Aii ~eyai~iee a~e e~e;ee~ te ta~atien wi~h eer~ain 
e~eep~iefte ae defined ee±ew~ 

(a) Royalties paid to the u. S. government, state, county, 
city, school district, or other political subdivision of the 
state. a~e eeneidered te ee nentaxahie 

(b) Royalties paid to Indian tribes from production on 
tribal land leased pursuant to the 1938 Indian Mineral Leasing 
Act, 25 U.S.C. SS 39Ga-396g have Been dete~M~ned te he ta~aaieT 
b~t and royalties paid to the U. S. government from production 
on allotted Indian land. have beeft dete~ined te be nentaxebie 
AUTH: Sec. 15-23-108 MCA; IMP, Sees. 15-23-603 and 15-23-605 
McA":" --

42.25.1013 LABOR COSTS (1) All monies expended for labor 
to the extent used in the OPERATION AND development e~ p~ed~e
tien of a well, lease, or unit, except as provided in ARM 
42.25.1015, may be deducted in computing net proceeds as provid
ed under ARM 42.25.1002 and 42.25.1004. Labor costs incurred in 
drilling a well must be amortized through the procedures in 
ARM 42.25.1015. 
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(2) Labor shall include all monies expended for labor in 
the OPERATION AND development or production of gas or oil 
jncluding payments to a person for pumping and metering a well, 
lease or unit. 

(3) Salaries of engineers, geologists, maintenance and 
other technical personnel are a deductible item only to the 
extent that such personnel devote time to the specific well, 
lease, or unit. 

(4) Supe~ift~eftdeft~s Superintendence sfta±± ee Meaft~ ~e 
include~ only the WAGES PAID TO persons or officers actually 
engaged directly in the working of the well, lease, or unit or 
superintending the management thereof. This deduction is not 
meant to include any personnel in a corporate or headquarters 
office who are not involved in the actual on site operations. 
Superintendence does not include salaries of engineers, geolo
gists, maintenance and other technical personnel delineated in 
(3) above. 

(5) Labor costs include, in addition to salaries and wages, 
payroll taxes and payments by employers to health, welfare, and 
retirement lana for the benefit of em lo ees whose salaries or 
wages are de uct~ 

(6) Except as provided for in (3) above, labor costs are 
deductible onlt to the extent that the employee's services are 
performed at t e site of a well; ~fte ALL LABOR costs a~e MUST BE 
verifiable through contemporaneous record keep~ng;. AN aft actu
al payment ftas MUST BE eeeft made for the costs, and the amount 
claimed MUST BE is reasonable and consistent with amounts paid 
for comparable services within the oil and gas industry in 
Montana. 

(7) ~ftese aMeft~eft~s aEE±Y ~e re~urfts fi±ed fer Eredue~ieft 
years ±98; aftd af~er~ THESE RULES COOIFY THE EXISTING LAW, 
POLICY, PRACTICES AND DECISIONS OF THE COURTS AND TAX APPEALS 
BOARD, AND APPLY TO ALL TAXABLE PERIODS NOT CLOSED BY THE APPLI
CABLE STATUTE OF LIMITATIONS. 
AUTH: Sec. 15-23-108 MCA; ~. Sees. 15-23-602 and 15-23-603 
"MeA:" 

42.25.1014 COSTS OF IMPROVEMENTS, REPAIRS, AND BETTERMENTS 
(1) All monies expended for improvements, repairs, and better
ments necessary in and about the working of the well, lease, or 
unit may be deducted in computing net proceeds as provided under 
ARM 42.25.1002 and 42.25.1004. 

(2) All monies expended to workover a well may be deducted 
and shall include but are not limited to pulling, cleaning, 
bailing, acidizing and sandfracing. These costs shall not 
~nclude any amounts expended for chemical supplies needed and 
used in a tertiary recovery project as these costs are amortized 
pursuant to ARM 15.23.603(5). 

(3) ~hese aMeftdmeft~s apE±Y ~e ~e~~~fts f±±ee ~e~ Eredue~ieft 
years ±98~ aftd af~erT THESE RULES CODIFY THE EXISTING LAW, 
POLICY, PRACTICES AND DECISIONS OF THE COURTS AND TAX APPEALS 
BOARD, AND APPLY TO ALL TAXABLE PERIODS NOT CLOSED BY THE 
APPLICABLE STATUTE OF LIMITATIONS. AUTH: Sec. 15-23-108 MCA; 
IMP, Sees. 15-23-602 and 15-23-603 MCA. 
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42.25.1015 DEDUCTION FOR DRILLING COSTS AND CAPITAL 
EXPENDITURES (1) through (5) remains the same. 

(6) Acquisition costs cannot be deducted in the year 
incurred or capitalized and amortized pursuant to this rule. 
However, the new owner of a previously producing well, lease or 
unit will be allowed to continue to deduct any unamortized 
drilling costs and capital expenditures of the previous owner(s) 
over the remainder of the original amortization period. 

(7) ~hese ameftameft~s app±y ~e ~e~~~"s ~~±es ~e~ p~es~et~e" 
yea~s ±98~ &ftS a~~e~~ THESE RULES CODIFY THE EXISTING LAW, 
POLICY, PRACTICES AND DECISIONS OF THE COURTS AND TAX APPEALS 
BOARD, AND APPLY TO ALL TAXABLE PERIODS NOT CLOSED BY THE APPLI
CABLE STATUTE OF LIMITATIONS. AUTH: Sec. 15-23-108 MCA; AUTH 
Extension, Sec. 3, Ch. 642, L. 19ss;-Eff. 4/30/85 and Sec. -rs; 
Ch. 655, L. 1987, Eff. 5/13/87; IMP, Sees. 15-23-602, 15-23-603 
and 15-23-604 MCA. ---

42.25.1017 A9MiNiS~RA~iYB ANS OTHER OPERATIONAL COSTS (1) 
All monies expended for supplies, tools, chemicals and additives 
to the extent used in the OPERATION AND development e~ ~~ea~e
~~eft of a well, lease, or unit except as provided for in ARM 
42.25.1015 may be deducted in computing net proceeds as provided 
under ARM 42.25.1002 and 42.25.1004. Chemicals and additives as 
used in this section are not meant to include chemicals and 
addlt1ves used in a tertiary recovery proJect. e±e~~eei aftd 
e~~~ee ex~eftses a~e aiiewed eft±Y ~e the eK~eftt that they ~eiate 
~e ~he ae~~a± ~~ed~et~eft e~ ~he ~~ed~e~T 

(2) through (5) remain as originally proposed on February 
25, 1988. 

(6) All monies expended for fuel and power used in the 
operation AND DEVELOPMENT of a well, lease or unit may be 
deducted. To the extent that fuel consumed on a lease, well, or 
unit is produced from that well, lease or unit and the volume 
and value has been included in the gross product yielded as 
described in 42.25.1004, the fuel may be deducted. 

(7) remains as originally proposed. 
~ All on site expense actually incurred in the deveiep

Meft~ &ftd operation AND DEVELOPMENT of a well, lease or unit, may 
be deducted and must be documented pursuant to 4rTr57l9i8 RULE 
IV. 

10-5/26/88 
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42.25.1021 
be adopted as 
AUTH Extension, 
~ Ch. 655, 
15-23-603 MCA. 

NEW PRODUCTION REPORTING REQUIREMENT (1) Will 
originally proposed. AUTH: Sec. 15-23-108 MCA; 
Sec. 22, Ch. 695, L. 1985, Eff. 5/9/85 and Sec. 
L. 1987, Eff. 5/13/87; IMP, Sees. 15-23-602 and 

42.25.1022 NET PROCEEDS COMPUTATION - QUARTERLY FILINGS 
Will be adopted as originally proposed. 
AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 22, Ch. 695, L. 
1985, Eff. 5/9/85 and Sec. 2~h. 655, L. 1987, Eff. 5/13/87; 
IMP, Sees. 15-23-603 and 15-23-604 MCA. 

42.25.1023 COMMENCEMENT OF NEW PRODUCTION EXEMPTION 
be adopted as originally proposed. AUTH: Sec. -15-23-108 
AUTH Extension, Sec. 22, Ch, 695, L:-T985, Eff. 5/9/85 and 
~Ch. 655, L. 1987, Eff. 5/13/87; IMP, Sees. 15-23-601 
15-23-612 MCA. ---

Will 
MCA; 
Sec. 

and 

42.25.1006 NATURAL GAS EXEMPT FROM ONE-HALF THE NET PRO
CEEDS TAX IS HEREBY REPEALED. AUTH: Sec. 15-23-108 MCA; AUTH 
Extension, Sec. 25, Ch. 655, ~87, Eff. 5/13/87; IMP, Sec. 
15 23 612 and 15-36-121 MCA. 

42.25.1024 UNITIZED LEASES - NEW PRODUCTION DETERMINATION 
IS HEREBY REPEALED. AUTH: Sec. 15-23-108 MCA; AUTH Extension, 
Sec. 22, Ch. 695, L. l~Eff. 5/9/85 and Sec. 2~C:h. 655, L. 
1987, Eff. 5/13/87; IMP, Sec. 15-23-601 MCA. 

42.25.1025 PRODUCTION FROM NEW FORMATION OF CURRENTLY PRO
DUCING LEASE IS HEREBY REPEALED. 
AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 22, Ch. 695, L. 
1985, Eff. 5/9/85 and Sec:-25, Ch. 655, L, 1987, Eff. 5/13/87; 
IMP, Sec. 15-23-601 MCA. 

42.25.1026 CHANGES IN LEASES IS HEREBY REPEALED. AUTH: 
Sec. 15-23 108 MCA; AUTH Extension, Sec. 22, Ch. 695, L. 1985, 
Eff. 5/9/85 and Sec. 2~h. 655, L. 1987, Eff. 5/13/87; IMP, 
Sec. 15-23-601 MCA. 

RULE I (42.25.1010) POLICY ON NET PROCEEDS DEDUCTIONS (1) 
The net proceeds of oil and gas law provides for l~mited deduc
tions for expenses incurred at the well or lease located in 
Montana. The net proceeds tax is a property tax and is signifi
cantly different from an income tax. Accordingly, the net pro
ceeds law does not allow the broad spectrum of deductions 
allowed under an income tax. Deductions are allowable only to 
the extent that they represent expenses directly related to 
extracting oil and gas from the ground and were actually 
incurred and paid for. Further, the expenses must only be for 
those costs specifically listed in the law and in these rules. 

(2) ~k~$ ~~±e a~~±~e~ ~e ~e~~~ft~ f~±ed fe~ ~~ea~e~~en yea~~ 
i98~ ana af~erT THESE RULES CODIFY THE EXISTING LAW, POLICY, 
PRACTICES AND DECISIONS OF THE COURTS AND TAX APPEALS BOARD, AND 
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APPLY TO ALL TAXABLE PERIODS NOT CLOSED BY THE APPLICABLE STAT
UTE OF LIMITATIONS. AUTH: Sec. 15-23-108 MCA; AUTH Extension, 
Sec. 3, Ch. 642, L. 1985, Eff. 4/30/85 and Sec. 2s:-ch. 655, L. 
1987, Eff. 5/13/87; IMP, Sees. 15-23-602 and 15-23-603 MCA. 

RULE II (42.25.1026) DECLARATORY RULING PROCEDURE (1) When 
an operator is uncertain how these regulations will apply to a 
particular circumstance that person may petition the Department 
for a declaratory ruling as to the applicability of the statute 
and/or these regulations to his activity or proposed activity. 
Section 2-4-501 provides the authority, and ARM 1.3.227 through 
1.3.229 provides for the procedures to be used in requesting a 
ruling. 

(a) In addition to the contents of the petition outlined in 
ARM 1.3.227, a petition must delineate the well or wells for 
which the petition is submitted. 

(2) ~h~s ~~±e appi~es ~e ~e~~~~s £iied £e~ p~ed~e~ie~ yea~s 
~98~ a~d e£~e~T THE FACT THAT A PERSON DID NOT PETITION THE 
DEPARTMENT FOR DECLARATORY RULING AS TO THE APPLICABILITY OF A 
STATUTE AND/OR REGULATION TO THAT PERSON'S ACTIVITY OR PROPOSED 
ACTIVITY SHALL NOT BE CONSTRUED AS A FAILURE TO EXHAUST ADMINIS
TRATIVE REMEDIES IN ANY SUBSEQUENT ADMINISTRATIVE OR JUDICIAL 
REVIEW, OR LITIGATION, BETWEEN THE DEPARTMENT AND THE PERSON 
INVOLVED OVER ANY PARTICULAR ITEM WITH RESPECT TO NET PROCEEDS 
TAXATION. 

(3) THESE RULES CODIFY THE EXISTING LAW, POLICY, PRACTICES 
AND DECISIONS OF THE COURTS AND TAX APPEALS BOARD, AND APPLY TO 
ALL TAXABLE PERIODS NOT CLOSED BY THE APPLICABLE STATUTE OF 
LIMITATIONS. AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 3, 
Ch. 642, L. 1985, Eff. 4/30/85 and Sec. 2~h. 655, L. 1987, 
Eff. 5/13/87; IMP, Sees. 15-23-602 and 15-23-603 MCA. 

RULE III (42.25.1009) GROSS SALES PROCEEDS (1) The gross 
sales proceeds from the sale of oil and condensate shall be 
equal to the total production sold times the ~~e~ed ee~~~ae~ 
p~iee £e~ the e~i-e~d-ee~de~~a~e; i~ ~e eve~~ wi±i ~he s~ated 
priee he ieee ~he~ ~he pasted £ieid p~iee £e~ simiiar ei~~ 
"POSTED PRICE." IF THERE IS A NON-ARM'S-LENGTH OR NO CONTRACT 
FOR THE SALE OF OIL OR CONDENSATE THE PRICE REPORTED MAY NOT BE 
LESS THAN THE "POSTED PRICE" FOR SIMILAR OIL AND CONDENSATE. 

fet Where a~ armis-ie~~th eaie~ ee~t~ae~ p~iee e~ a pes~ed 
p~iee i~e~~des a p~evisieft whe~eay ~he iis~ed p~iee is red~eed 
ay a ~~aftspo~~e~~e~ £ae~o~ the ~~ess seies p~eeeeds wiii e~~ai 
~he eoft~ree~ p~iee o~ pes~ed p~iee iess ~he ~~eftsper~a~~e" £ae
~e~. 

i£ a~ epe~a~e~ has a ~e~-a~mis-ieft~~h ~~aftsper~a~ie~ eeft
~~ae~ e~ pe~£e~ms ~he ~Paftsper~a~*e~ ~e~viees himse~£7 the 
sme~~~ e£ trs~sperta~io" wiii ae eased ~pe~ ~he epe~a~e~is se~~
a~ eos~ to ~rsftsper~ ~he oiiT Heweve~7 ~his ees~ she~i ~e~ 
eMeeed ~he ~~a~sper~s~ieft eee~s i~e~rred ~~de~ eom~arsa~e 

spmis-ieft!~h esies een~rse~s e~ ee-p~evides-£e~-*ft-pes~ea priees 
*ft the ares~ fft determ*ft~~~ eemparaa~i~~y ~he £ei~ew*~~ £ae~ers 
w*i~ he ee~eide~ed~ ~ype e~ t~aftspe~~s~ieft ft~~e~ ve pipeii~et 
eie~aftee ~~s~sper~ee7 ve~~me e~d e~eh 6~HBR !se~ers ae msy 8e 
app~epris~e ~o ~e£iee~ ~he ae~~a% ees~ ~e ~ransper~~ 

10-S/26/88 Montana Administrative Register 



-986-

(2) (a) remains as originally proposed. 
(b) If there is no contract or a non-arm's-length contract 

at the wellhead and the wellhead is the point of sale, the gross 
sales proceeds will be equivalent to a contract price derived 
from, or paid under, comparable arm's-length contracts for pur
chases, sales or other dispositions of like-quality gas in the 
same field multiplied by the volume of natural gas. In deter
mining comparability the following factors will be considered: 
time of execution, duration, market or markets served, terms, 
quality of gas, volume, and such OTHER factors as may be appro
priate to reflect the value of the gas. 

(2) (c) and (d) remain as originally proposed. 
(3) (a) through (c) (ii) remain as originally proposed. 
(iii) If natural gas liquids are sold pursuant to an 

arm's-length contract the gross sales proceeds for the natural 
gas liquids will be the contract price received multiplied by 
the volume of liquids and adjusted for the plant products price 
adjustment attributable to the natural gas liquids determined as 
follows: 

(A) The plant products price adjustment for ~he fta~~ra~ 
gas ~~q~~de eft~YT d~v~ded by ~he te~a~ ~a~~efte pred~eed fer ~he 
epera~er; aftd e~her pred~eera; ~f afty~ ~h~a q~e~~eft~ ~a ~he 
p~aft~ pred~e~a priee ad;aa~meft~af~a~~eft~ Per eaeh re~~rft f~~ed 
parsaaft~ ~e ±5-~~-&9~ 7 MeA ~he epera~er may ad;as~ ~he eeft~rae~ 
priee ef eaeh ga~~eft reper~ed by ~he p~aft~ predae~s priee 
ad;ae~meft~TLIQUIDS ONLY WILL BE MULTIPLIED BY THE FOLLOWING 
PERCENTAGE: 

TOTAL GALLONS ATTRIBUTABLE TO OPERATOR 
TOTAL GALLONS ATTRIBUTABLE TO OPERATOR & OTHERS 

THIS IS THE PLANT PRODUCTS PRICE ADJUSTMENTS, FOR LIQUIDS ONLY, 
ATTRIBUTABLE TO THE OPERATOR. THIS FIGURE IS THEN SUBTRACTED 
FROM THE 100% GROSS SALES PROCEEDS OF LIQUIDS PRODUCED BY THE 
OPERATOR TO DETERMINE THE TAXABLE GROSS SALES PROCEEDS FIGURE 
FOR THE OPERATOR. 

(iv) Remains the same as originally proposed. 
(v) If other products are sold pursuant to an arm's-length 

contract the gross sales proceeds for the other products will be 
the contract price received multiplied by the volume of other 
products adjusted for the plant products price adjustment 
attributable to the other products determined as follows: 

(A) The plant products price adjustment for ~he e~her 
predae~ eft~Y divided by ~he te~a~ Hfti~a predaeed fer ~he epera
~er; aftd e~her predaeere; if aftyT ~hie qae~ieft~ is ~he p~aftt 
predae~s pr~ee ad;ae~mefi~erafii~~ Per eaeh re~arfi £i~ed paraaaft~ 
~e ~S-23-6927 M€A ~he epera~er may ad;~a~ ~he eeft~rae~ pr~ee e£ 
eaeh aft±~ reper~ed by ~he p~aft~ pred•e~e pr±ee ad;aa~meft~~OTHER 
PRODUCTS ONLY WILL BE MULTIPLIED BY THE FOLLOWING PERCENTAGE: 

TOTAL UNITS ATTRIBUTABLE TO OPERATOR 
TOTAL UNITS ATTRIBUTABLE TO OPERATOR AND OTHERS 

THIS IS THE PLANT PRODUCTS PRICE ADJUSTMENTS, FOR OTHER 
PRODUCTIONS ONLY, ATTRIBUTABLE TO THE OPERATOR. THIS FIGURE IS 
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THEN SUBTRACTED FROM THE 100% GROSS SALES PROCEEDS OF OTHER 
PRODUCTS PRODUCED BY THE OPERATOR TO DETERMINE THE TAXABLE GROSS 
SALES PROCEEDS FIGURE FOR THE OPERATOR. 

(vi) If other products are sold pursuant to a non-arm's
length contract the gross sales proceeds will be equivalent to 
the gross sales proceeds contract price derived from, or paid 
under, comparable arm's-length contracts for purchases, sales or 
other dispositions of like-quality products in the same field or 
area multiplied by the volume of other products. In determining 
comparability the following factors will be considered: time or 
execution, duration, market or markets served, terms, quality of 
gas, volume, and such other factors as may be appropriate to 
reflect the value of the products. 

(A) plant products price adjustments will be allowed as 
described in (iii) (A) above. 

(vii) IF A NEGATIVE FIGURE IS CALCULATED WHEN TOTALLING 
(iii) (A.) OR (iv) (A) + (v) (A) OR (vi) (A} THE REMAINDER MAY BE 
SUBTRACTED FROM THE GROSS SALES PROCEEDS OF THE RESIDUE 
ATTRIBUTABLE TO THE OPERATOR, TO CALCULATE THE TAXABLE GROSS 
SALES PROCEEDS FOR NET PROCEEDS PURPOSES. 

(4) and (5) remain as originally proposed. 
(6) ~hi~ r~ie appiie~ te ret~rfis fiiea fer prea~et~efi year~ 

i98; afiS afterT THESE RULES CODIFY THE EXISTING LAW, POLICY, 
PRACTICES AND DECISIONS OF THE COURTS AND TAX APPEALS BOARD, AND 
APPLY TO ALL TAXABLE PERIODS NOT CLOSED BY THE APPLICABLE STATUE 
OF LIMITATIONS. AUTH: Sec. 15-23-108 MCA; AUTH Extension, Sec. 
3, Ch. 642, L. 1985, Eff. 4/30/85 and Sec. 2s:-ch. 655, L. 1987, 
Eff. 5/13/87; IMP, Sees. 15-23-602 and 15-23-603 MCA. 

RULE IV (42.25.2518) NECESSITY OF PROOF (1) Any expense or 
adjustment will be disallowed if the operator does not keep 
adequate records or other proof to show the amount and purpose 
of the expense. To satisfy the adequate records requirement, 
there must be records maintained that were prepared at or near 
the time of use, and the records must be supported by receipts, 
vouchers or other documentary evidence. 

(2) ~hi~ r~ie appi~es te ret~rfis £iied fer pred~eeiefi year~ 
i98; afid afterT THESE RULES CODIFY THE EXISTING LAW, POLICY, 
PRACTICES AND DECISIONS OF THE COURTS AND TAX APPEALS BOARD, AND 
APPLY TO ALL TAXABLE PERIODS NOT CLOSED BY THE APPLICABLE STAT
UTE OF LIMITATIONS. AUTH: Sec. 15-23-108 MCA; AUTH Extension, 
Sec. 3, Ch. 642, L. 1985, Eff. 4/30/85 and Sec.~ Ch. 655, L. 
1987, Eff. 5/13/87; IMP, Sees. 15-23-602 and 15-23-603 MCA. 

4. Proposed Rules V through VII are not going to be adopt-
ed. 

5. Public comments were received and are addressed a$ fol
lows: 

42.25.1001(3) -DEFINITIONS- DEVELOPMENT 

COMMENT: The Department should adopt a definition of 
"operation". 
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RESPONSE: The department has reviewed the issue of defining 
"operation". Section 15-23-603, MCA describes what expenses may 
be deducted in the "operation and development" of a well. The 
term "operation" is always used in conjunction with the term 
"development". There doesn't need to be a separate definition 
for "operation", but rather a definition that describes both 
terms. "Operation and Development'' means an activity at or near 
the well site which enhances or causes the continuation of pro
duction from a well after the initial date of production. This 
only includes those activities as listed under 42.25.1013, 
42.25.1014 and 42.25.1017. 

Drilling costs and capital expenditures as described in 
42.25.1015 are not treated as "operation and development" activ
ities. 

42.25.1001(4) -DEFINITIONS- ARM'S-LENGTH CONTRACT 

COMMENT: Many 
definition of 
"restrictive". 

comments were submitted 
arm's-length contract was 

stating the proposed 
"too narrow., and 

RESPONSE: The cornerstone to any determination of whether a 
sale is an actual arm's-length sale is what influence any party 
to a sale had over the other party to that same sale. If a sale 
begins with two parties at arm's-length, the total price 
received should be accepted as the gross sales proceeds. Howev
er, if the transaction is not at arm's length, other factors 
must be taken into account to determine if the resulting price 
under a non-arm's-length contract is reasonable. If the price 
arrived at under a non-arm's-length contract is reasonable, the 
determination of whether it is arm's length is of no conse
quence. The department believes the definition needs to be 
restrictive to insure that only contracts which are truly 
arm's-length be accepted without question. 

COMMENT: The definition of arm's-length contract recently 
adopted by the Minerals Management Service (MMS) should be 
adopted by Department of Revenue. The MMS definition does not 
use the term "adverse economic interest" and it has tests to 
determine if there is control. 

RESPONSE: The MMS definition uses the term "opposing" economic 
interest, the Webster's New World Dictionary defines adverse as 
"moving or working in an opposite or contrary direction; oppos
ing; opposite in position," It would appear that the two defi
nitions are substantially the same. The department believes the 
result (i.e. opposite or opposing economic interests) clearly 
describes what an arm's length transaction should be. In addi
tion, the issue of "adverse economic interest" has been 
addressed by Federal Court, Creme Manufacturing Co., Inc. v. 
United States 492 F.2d 515: 
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To be at arm's length under Section 4216(b), a transaction 
must be between parties with "adverse economic interests". 
Campana Corp. v. Harrison, 7 Cir. 1940, 114 F.2d 400, 408, 
overruled on other grounds, F. w. Fitch Co. v. United 
States, 1945, 323 U.S. 582, 65 S. Ct. 409, S9 L.Ed.~ 
Each party to the transaction must be in a position to 
distinguish his economic interest from that of the other 
party and where they conflict, always choose that to his 
individual benefit. In other words, if the seller would 
hesitate to raise the price for the sole reason that it 
would hurt the buyer, the parties are not at arm's-length. 

The definition as proposed by the Montana Petroleum 
Association(MPA) uses only formal affiliation or common owner
ship between contracting parties to establish arm's length con
tract. This concept was also rejected by the Federal Court in 
Creme Manufacturing: 

Overlapping ownership and control are indicators that the 
parties may not be adverse, see e.g. Campana Corp. v. 
Harrison, iupra, but the absence of these factors does not 
automatica ly signal an arm's-length transaction. We must 
examine the entire relationship of the parties. 

The department believes the definition as proposed by MPA 
ignores the fact that parties may have contractual or other 
relationships which may have had an influence on how the price 
is arrived at under the contract. 

COMMENT: There were several comments submitted stating that in 
the past many, if not all, of the non-arm's-length contracts pay 
higher wellhead prices. 

RESPONSE: If this is true, the "non-arm's-length" contract will 
be accepted as gross sales proceeds provided the 50% requirement 
in Rule III (2) (c) (ii) is also met. 

COMMENT: The Department of Revenue's arm's length interpreta
tion allows for bureaucratic mischief and will simply mire the 
state and industry in needless lawsuits and taxes paid under 
protest. 

RESPONSE: While there may be differing interpretations of the 
statute and these regulations, the declaratory ruling provisions 
which have been proposed should help to clarify any particular 
circumstances. The department intends for these rules to reduce 
the number of lawsuits and taxes paid under protest by clarify
ing the policies pertinent to the administration of the tax. 

COMMENT: Department of Revenue's definition of "arm's length" 
makes it impossible for independents to compress or process 
their own gas. 
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RESPONSE: As previously stated, if the department determines 
that a contract is "non- arm's-length" it would not necessarily 
mean that the gross sales proceeds under the contract would be 
invalidated. If the sales proceeds from a non- arm's-length 
contract reasonably reflects market value, the non arm's length 
gross sales proceeds would be accepted. 

COMMENT: A single arm's-length contract in a particular field 
should be sufficient evidence of the market value of the gas in 
that fi~ld. It seems ludicrous to require that the arm's length 
contracts be for more than 50% of the producing wells in the 
field. 

RESPONSE: This particular standard was adopted to provide rea
sonable assurance that there were sufficient arm's-length sales 
in a field to provide a good comparison for the non-arm's-length 
contracts. By adopting the 50% standard, the department has 
provided an objective measure to determine if the sellers in the 
arm's-length contracts had a sufficient market share to remove 
market dominance by the purchaser. 

COMMENT: There are many, many situations where an arm's-length 
contract does exist by virtue of the purchase of the natural gas 
by the lessee from the lessor. The market price agreed to 
between the lessor and the lessee should, and does, establish 
the market price of the natural gas in that particular area or 
in that particular field. 

RESPONSE: 
mined by 
rejected. 
producers 

Clearly the market price of a product is not deter
a lease agreement. Accordingly, this comment is 

Market price is established between purchasers and 
not lessor. 

COMMENT: Why is it that Oil and Gas is selected out as influ
encing the sale price? Are we automatically guilty? It appears 
sol Why can not two parties enter into an honest contract or 
agreement simply to sell or purchase product without being 
guilty in the State Revenue's eyes? 

RESPONSE: The department does not believe that the oil and gas 
industry is being singled out. The standards under which the 
contracts will be evaluated have been used by courts in other 
jurisdictions, as was previously discussed. In addition, coal 
contracts are evaluated for the coal severance and gross pro
ceeds tax using the same arm's-length standards. 

COMMENT: The proposed definition of arm's length will make it 
nearly impossible for an arm's length contract to exist, whether 
there is only one or numerous operators in the area. Many oper
ators have other businesses, where relationships other than 
their operations exist. The arm's length contract must be 
assumed to be valid unless there is strong evidence that indi
cates otherwise. A proposal was given to the department to 
address this problem. A copy of this proposal is enclosed 
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(encl. l). This proposal is still in a very rough form, but the 
basic idea could be developed into a workable method for the 
department and industry. 

RESPONSE: Again, the mere fact that a contract is non-arm's 
length does not nullify the calculation of gross sales proceeds. 
The department agrees there must be evidence to the contrary 
before the results on any agreement are invalidated. The pro
posed rules will provide a methodology to evaluate the results 
of non-arm's length contracts. 

The proposal submitted was studied at length subsequent to its 
submission on February 10, 1988. There are two primary reasons 
why the department did not incorporate the concept into the 
rules: 

l) The determination of arm's-length vs. non
still a critical component to this concept. 
department could not eliminate the language 
arm's-length will be determined. 

arm's-length is 
Therefore, the 

describing how 

2) The proposal uses an "average field price" calculated from 
the net proceed returns filed each year. A "lower pricing lim
it" is determined by subtracting one-half the standard deviation 
of the wellhead prices from the "average field price". If any 
price for natural gas is equal to or greater than the "lower 
pr1c1ng limit" the wellhead price on the particular well or 
group of wells for which the comparison is made would be accept
ed as gross sales proceeds. The major flaw in this calculation 
is that all wellhead prices are included. No attempt is made to 
eliminate from the calculation the non-arm's-length wellhead 
pr~ces. As a result, many prices that are not bona fide sales 
pr1ces would be included in the universe of prices used to cal
culate the •average field price". Verification of the wellhead 
prices could not be done in many cases until after audit. This 
would render the sample unusable as a standard until after the 
returns were audited, perhaps after several years. In the mean
time, no producer would know what price would be used for calcu
lating gross sales proceeds. 

42.25.1001(21) -DEFINITION- STORED GAS 

COMMENT: The "natural gas" in the definition of stored gas 
should be changed to "residue". 

RESPONSE: The department agrees in part with the comment. 
However, rather than delete "natural gas" entirely, the depart
ment has changed the definition so stored gas can be both unpro
cessed natural gas and residue. Not all gas would be processed 
prior to being stored. 

The definition of stored gas is amended to read as follows: 
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(21) "Stored gas" means unprocessed natural gas or residue 
produced in Montana from one producing formation and injected 
into another depleted formation for purposes of temporary stor
age. 

COMMENT: Concern was raised that under the proposed definition 
of stored gas, it was unclear whether the department intended to 
tax only gas produced in Montana. Some gas that is presently 
being stored in Montana was produced in other states. 

RESPONSE: It was never the department's intent to tax natural 
gas that wasn't produced in Montana. Specific amendments have 
been made to clarify that point. In particular, the language 
"in Montana• has been added to the definition in order to clari
fy that the department is not trying to tax gas produced outside 
Montana. 

COMMENT: We do not believe the entire definition for the tax 
treatment of stored gas is in accord with the statute. The net 
proceeds statute is based on gross sales proceeds, so without a 
sale, there can be no taxable gross sales proceeds. By defini
tion, stored gas has not been sold. 

RESPONSE: Under Rule III(4) the operator may exercise an option 
whereby any gas that is stored may be reported and the tax paid 
as though it were sold or the stored gas can be inventoried and 
reported when it is sold. The department believes that there is 
very clear statutory authority to require the second option 
(i.e. inventory the gas and pay the tax when required from stor
age). However, the department recognizes that the recordkeeping 
may be burdensome. Therefore, the department has allowed the 
operator to choose the method. 

42.25.1011 - TREATMENT O.F ROYALTIES 

COMMENT: Are royalty payments to government deemed a Tax? 

RESPONSE: Royalty payments are not a tax. By definition, they 
are a share of production, free of the expenses of production. 

42.25.1013 - LABOR COSTS 

COMMENT: With respect to "superintendence", the provision mere
ly defines what superintendence is without specifically stating 
that superintendence is a labor cost which can be deducted in 
computing net proceeds. An amendment is suggested. 

RESPONSE: The department agrees that this could be clarified 
and has amended 42.25.1013 to state that "superintendence" 
refers to wages paid to persons or officers actually engaged in 
the working of the well. 

COMMENT: Delete from part 6 the phrase "an actual payment has 
been made for the costs". This deletion relates to "in kind" 
deductions. 
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RESPONSE: The district court case of Somont Oil Company v. 
Department of Revenue, Cause No. 12994 Ninth Judicial District 
affirmed the State Tax Appeal Board's decision Docket No. 
PT-1982-117, ~hich states: 

2. Further, Somont seeks to deduct for "in-kind" activi
ties in ~hich no money exchanged hands. For example, 
Somont seeks to deduct money for Carl Jansky's 
superintendency. Ho~ever, he did not receive any money 
from Somont. Since he did not receive any income from 
Somont Carl Jansky probably did not report this "in-kind" 
superintendency on his income tax return or pay any income 
tax on this sum. 

The decisions of the Montana Supreme Court and the legislative 
history of the Net Proceeds Tax demonstrates that only "actual 
costs" can be deducted from the gross sales proceeds under the 
Net Proceeds Tax. Sections 15-23-602 and 15-23- 603, Montana 
Code Annotated. Also, see Anaconda Copper Mining Company v. 
Junod, 71 Mont. 132, 227 P. 1001 (1924). 

The legislature did not intend for these types of "non-taxable", 
"in-kind" deductions to be deducted from the gross sales pro
ceeds.'' 

COMMENT: Amend 42.25.1013(7) from 1987 to 1988. The time is 
too short to expect producers to have the data necessary to file 
a return based upon rules still to be heard, amended, and adopt
ed. 

RESPONSE: These rules are intended to clarify present Depart
ment procedures, and do not represent a significant change from 
previous Department interpretations and appeals decisions. 

COMMENT: The Department of Revenue should permit a deduction 
under 42.25.1013{4) for costs incurred by the operator associat
ed with the performance of functions required by the 1a~s and 
rules of the State of Montana. 

RESPONSE: ARM 42.25.1013(4) explains the superintendence 
expenses allowable for labor costs. 

The Montana Supreme Court has stated: 

... not all, but only the direct costs and expenses were 
contemplated as deductible items.. It ~as the aim and 
intention of the legislature to fix some definite and uni
form basis for the determination of the net proceeds for 
taxing purposes. This it has done by authorizing deduction 
of only actual costs. It was not its intention to permit 
deductions of every conceivable item of expense. 
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Anaconda Copper Mining Co. v. Junod, 71 Mont. 132, 138-140, 227 
P. 1001 (1924). 

"Performance of functions required by the State of Montana" 
aren't direct costs incurred by person(s) directly engaged in 
the working of the well which the legislative history of the net 
proceeds laws provide for. 

COMMENT: Change line 3 of 42.25.1013(6) to read "performed at 
the site of or directly attributable to a well, lease, or unit, 
etc. 11 

RESPONSE: Adding the language "directly attributable" would 
allow for costs away from the well site for superintendence 
(i.e. Somont Oil Company v, Department of Revenue, Cause No. 
12994, Ninth Judicial District of Montana). This would oppose 
statutory and case law. Therefore, the amendment is not includ
ed. 

42.25.1015(b) -ACQUISITION COSTS 

COMMENT: By the department not allowing acquisition costs, 
there has been a total disregard of 15-23-603(2) and 15-23-604. 
It was stated that the phrase "money invested in the well and 
improvements" as provided in 15-23-607(2) supports the position 
that acquisition costs should be allowed. 

RESPONSE: If 15-23-603(2), MCA is read in its entirety, it does 
not support the idea of deducting acquisition costs. 

15-23-603(2), MCA states: 

No money invested in the well and improvements during any 
year except the year for which such statement is made may 
be included in such expenditures, except as provided ~n 
15-23-604, and such expenditures may not include the sala
ries or any portion thereof of any person or officer not 
actually engaged in the working of the well or superintend
ing the management thereof. 

section 15-23-603(2), MCA, when read properly states only 
expenses incurred in the year for which a return is filed may be 
deducted on that return, with the exception of drilling costs 
and capital expenditures which are to be deducted as stated in 
15-23-604, MCA. Both 15-23-603(2) and 15-23-604, MCA do not 
provide what can be deducted, but rather how the deduction will 
be calculated. 

The ~aw provides deductions for the "cost of construction, 
repa~rs and betterments" per 15-23-602(2) (ii), MCA and more 
specifically, for "all money expended for improvements, repairs 
and betterments in and about the working of the well" 
15-23-603(d), MCA. The law specifies how these capital costs 
will be amortized over a period of years (15-23-604, MCA). 
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There is no statutory support in either 15-23-603(2) on 
15-23-604, MCA for the deduction of acquisition costs. 

The sales price of a producing lease may be derived from many 
factors that go beyond the cost of a well. The fact that the 
ownership changes does not effect the costs that will be 
incurred to actually extract oil or gas from the well. 

COMMENT: The Department of Revenue is penalizing the owner for 
not being the entity which incurred the initial drilling costs 
and capital expenditures. 

RESPONSE: As stated previously, all costs associated with the 
actual production of the oil and gas are allowed. However, once 
the cost of the drilling and production equipment have been 
amortized, no additional deduction will be allowed. 

COMMENT: Several individuals stated that many of the producing 
properties that are sold are marginal, and if the department 
does not allow the amortization of acquisition costs those prop
erties will be rendered unsalable. 

RESPONSE: As the department has stated during the entire rule 
making process, the main objective has been to provide clarity 
to the regulations. Allowing acquisition costs would not be a 
clarification, but statutory change. 

COMMENT: suggestion that, if the sale of a producing property 
is pursuant to an arms'-length contract and the sales price is 
allocated to the capital improvements and drilling costs, the 
deduction for acquisition costs could be allowed on the same 
basis. Also, if the sale was pursuant to a non-arm's-length 
contract, the burden would be on the taxpayer to establish how 
the sales price would be allocated. 

RESPONSE: Although this suggestion does describe a methodology 
on how to segregate the sales price, it does not address the 
statutory problem outlined above. In addition, it illustrates 
the problem with the whole concept of acquisition costs by sug
gesting that there are additional "drilling costs" that need to 
be recovered, The "actual cost" to drill a well is a one-time 
expense and will not reoccur. This concept of an asset being 
depreciated several times by several different owners is an 
income tax concept and not appropriate for net proceeds. 

42.25.1017 -OTHER OPERATIONAL COSTS 

COMMENT: Administrative expenses have been allowed in the past 
through numerous audits. 

RESPONSE: As a general rule, administrative expenses relate to 
costs incurred away from the well and are not for the "operation 
and development" of the well. Administrative expense most often 
includes such things as tax return preparation, accounting, 
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disbursements of funds, etc, none of which are incurred directly 
to enhance or continue actual production. 

COMMENT: Change the language of 42.25.1017 to "all on site or 
directly attributable expenses actually incurred". 

RESPONSE: Adding the language "directly attributable" could 
allow for costs away from the well site. This would be contrary 
to statutory and case law, and therefore is not be included. 

COMMENT: 42.25.1017(8) refers to Administrative Rules of 
Montana 42.25.1018 which has been reserved by the Department of 
Revenue. 

RESPONSE: The reference to 42.25.1018 in this section has been 
deleted and replaced by "Rule IV". 

COMMENT: The existing regulations state that clerical and 
office expenses are allowed only to the extent that they relate 
to the actual production of the product. Why has this language 
been stricken from the proposed regulations? Please name case 
and statutory law. 

RESPONSE: Although the existing regulations state that there is 
an allowance for deduction of clerical and office expenses, 
recent case law established that such items are not deductible. 

Section 15-23-603(1) (b), MCA states that net proceeds shall be 
determined by subtracting from the gross sales proceeds "all 
money expended for necessary labor and machinery needed and used 
in the operation and development (of the well)". Clerical and 
office expense would fall under the labor category of this stat
ute. But, as they do not relate to the actual operation and 
development of the well they are not an allowable deduction. 

This concept was established by case law in the 1924 Anaconda 
Copper Mining v. Junod 71 Mont. 132, 227 P. 1001. This case 
established three main principles for net proceeds deductions: 

1. Producers must actually incur and pay for an item of 
expense. 

2. The expense must be for direct costs of extraction, and 

3. The item must be specifically named in the statute. 

Clerical and office expenses 
above, but not 2. and 3. 
ible. 

would fall under 1. as listed 
Therefore, this item is not deduct-

Even though this reading is based on a Net Proceeds of Mines 
case, the Legislature, in writing the net proceeds law for oil 
and gas, carried over the mines net proceeds language on actual 
costs of production to the oil and gas proceeds law. Thus the 
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Anaconda decision does apply to the administration of the oil 
and gas law. These decisions have also been upheld in Somont 
Oil Company v. Department of Revenue, Cause No. 12994, Ninth 
Judicial District of Montana. Ed Vanderpas Oil v. Department of 
Revenue, Cause No. 12995, Ninth Judicial District of Montana. 
Duard Rossmiller v. Department of Revenue, PT-1979-5, State Tax 
Appeal Board. 

COMMENT: By what law or statute was it determined that there 
are no administrative costs directly related to producing oil or 
gas? 

RESPONSE: Please see responses to comments above. 

COMMENT: ARM 42.25.1013 and 42.25.1017 refer to the necessity 
of activity taking place at the site of the well to be deduct
ible. However ARM 42.25.1013(3) allows for geologic, mainte
nance, engineering and other technical work to take place at 
some other point. 

RESPONSE: The department recognizes that certain labor costs 
relating to oil and gas production is unable to be performed at 
the well site. It is not always feasible for technical work to 
be performed on site, even though, if possible it would be. 
However by allowing this deduction, the Department of Revenue is 
not wavering from statutory or case law as the cost of this 
labor is necessary as a direct cost of extraction. Also these 
regulations are specific in identifying that only the costs as 
listed in 42.25.1013(3) are allowable away from the well site as 
can be seen by the language in 42.25.1013(4) and (6). In addi
tion, these costs clearly fit within the definition of "opera
tion and development". 

COMMENT: Issue is taken with the Department of Revenue state
ment that only "on site" costs related to oil and gas are 
deductible. Nowhere in the statute, nor in the current regula
tions are the words "on site". 

RESPONSE: Section 15-23-603(1) (b), MCA states that the Net 
Proceeds shall be calculated by subtracting from the gross sales 
proceeds thereof the following: 

All money expended for necessary labor and machinery needed 
and used in the operation and development (of the well). 

The definition for development in ARM 42.25.1001(3) states "at 
or near a well site.. Even though "on site" is not specif
ically mentioned in the language "at or near the well site" 
infers the same. 

COMMENT: Considering the statutory definition of "well" why can 
a net proceeds tax report not be filed on all of the wells in 
one field or water flood unit, or one lease or group of leases? 

10-5/26/88 Montana Administrative Register 



-998-

RESPONSE: The statutory definition of a well is found under 
15-23-601(5), MCA. It states: 

The term "well" includes each single well or group of 
wells, including dry wells, in one field or production unit 
and under control of one operator or producer. 

In addition, the present regulations clearly define both a lease 
and a unit in terms of wells or pools. ARM 42.25.1001(2) ~ (3). 

When the Department refers to filing on a well basis it relates 
directly to the definition in 15-23-601(5), MCA. The "well" as 
used in the regulations is defined in statute. Numerous produc
ers in the state file returns based on a uniti~ed production 
area, or on a leasehold area. (The only exception to this would 
be returns filed on wells that are not a part of an actual 
lease, or outside of a unitized area and included in the same.) 

COMMENT: The deductibility of travel expense is too restrictive 
in that it does not allow for travel between wells on a 
waterflood unit or leasehold area. 

RESPONSE: Travel between wells on a waterflood unit or lease
hold area are allowed per ARM 42.25.1017(7) by "the statutory 
definition of "well". This expense has never been disallowed if 
specific documentary evidence supports the expense. Vehicle 
expense to travel from well to well is provided for in 
15-23-603(1) (e), MCA. 

COMMENT: Necessary travel 
planning and designing of 
expenses be allowed? 

expenses would be required for the 
a waterflood unit. Would these 

RESPONSE: Travel expenses related to a waterflood unit are 
handled exactly as for a non-waterflood unit. 

COMMENT: An amendment to the proposed rules has been made which 
benefits the major companies. This is where you are allowing 
"the supervision or superintendence of the persons or officers 
actually engaged directly in the working of the well, lease or 
unit or superintending the personnel in a corporate or headquar
ters office who are not involved in the actual on-site opera
tions.~~ 

RESPONSE: ARM 42.25.1013(4) states: 

Superintendence shall be meant to include only the persons 
or officers actually engaged directly in the working of the 
well, lease or unit or superintending the management there
of. Thi5 deduction i5 not meant to include any personnel 
in a corporate or headquarters office who are not involved 
in the actual on-site operations. (emphasis added) 
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When the overall rule is read, the meaning becomes obvious. The 
Department treats all oil and gas operators the same. 

COMMENT: ARM 42.25.1017, in defining "operational costs" disal
lows "chemicals and additives used in tertiary recovery pro
jects". There is no logical reason why chemicals and other 
additives should be excluded. They are absolutely necessary in 
order to effect recovery, whether it be primary, secondary or 
tertiary. The proposal of this rule indicates to me a complete 
lack of understanding on the part of the person writing that 
rule of what constitutes "tertiary recovery project. 

RESPONSE: These expenses are not disallowed but rather clari
fied as to how they will be deducted. 

ARM 42.25.1017 (1) quotes the same language as listed above and 
explains that the costs will be amortized pursuant to 
15-23-603(5), MCA as enacted by the 1985 Legislature. The rule 
is a clarification of statutory law and legislative intent as it 
pertains to filing the net proceeds return. 

42.25.1021 -NEW PRODUCTION REPORTING REQUIREMENT 

COMMENT: The DOR should allow an operator of an oil or gas well 
completed after March 31, 1987 the option to elect under the 
provisions of the laws defining "New Production" or under prior 
laws governing "Old Production" or wells completed prior to 
March 31, 1987. 

RESPONSE: In reading both 15-23-602(2) and 15-23-607(2), MCA 
there is no statutory authority to allow an operator an option: 

15-23-602(2) states: 
Each operator having interim production or new production 
as defined in 15-23-601 shall, on or before the last day of 
the months of October, January, April, and July, make out 
and deliver to the department of revenue a statement of the 
gross sales proceeds of such interim production or new 
production from each well owned or worked by such person 
during the preceding calendar quarter. The statement must 
be in the form prescribed by the department and verified as 
provided in subsection (1). The statement shall show the 
information required in subsections (1) (a) through (1) (d). 
(Emphasis added.) 

This section states the operator shall file interim on new pro
duction as provided for. Therefore, we believe there is no 
option available. 

15-23-607(2) states: 
For interim production or new production, as defined in 
15-23-601, the county assessor may not levy or assess any 
mills against the value of such interim production or new 
production, but shall instead levy a tax as follows: 
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(a) for interim production or new production of petrole
um or other mineral or crude oil, 7% net proceeds, as 
described in 15-23-603(3) 1 or 

(b) for interim production or new production of natural 
gas, 12% of net proceeds, as described in 15-23-603(3). 
(Emphasis added.) 

For there to be any authority to allow "new production" to file 
as "old production" the assessor would have to have been given 
the ability to use either mill levies or the flat 7% or 12% tax 
rates, no such authority is granted. 

COMMENT: Twelve comments were received pertaining to Rules 
42.25.1021, 42.25.1022, 42.25.1023 and Rules V, VI and VII. 
These comments related to inconsistences with, and restatements 
of the statute. 

RESPONSE: The statute is clear as to the filing requirements 
for New and Interim Production. Therefore, proposed Rule V, VI 
and VII will not be adopted and rules 42.25.1021, 42.25.1022 and 
42.25.1023 will be repealed pursuant to a separate rule notice. 

Miscellaneous 

COMMENT: Replace the Net Proceeds Tax with a Gross Proceeds 
Tax. 

RESPONSE: The change to a Gross Proceeds Tax would encompass a 
change in statute and can only be done by an act of the Legisla
ture. 

COMMENT: An operator of an oil and gas lease should not be 
responsible for filing any production taken in-kind. 

RESPONSE: The responsibility for filing the Net Proceeds return 
lies with the operator of the well, lease or unit, not with the 
individual interest owners. It is a long standing rule of the 
Department of Revenue that one operator file the Net Proceeds 
form. This can be. seen under ARM 42.25.1001(2) and (3) which 
states that: 

One operator shall be named as lease operator and be 
responsible for filing the Net Proceeds form. 

RULE II - DECLARATORY RULING PROCEDURE 

COMMENT: Three individuals raised the concern that a failure to 
request a declaratory ruling under this rule could be construed 
as a failure to exhaust administrative remedies. Thus, barring 
the taxpayer from any further remedies. 

RESPONSE: This was never the intent of the 
department does acknowledge the concern. 
following language has been added to Rule II: 
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The fact that a person did not petition the Department for 
declaratory ruling as to the applicability of a statute 
and/or regulation to that person's activity or proposed 
activity shall not be construed as a failure to exhaust 
administrative remedies in any subsequent administrative or 
judicial review, or litigation, between the Department and 
the person involved over any particular item with respect 
to net proceeds taxation. 

COMMENT: One person asked if a declaratory ruling would be 
applicable to other parties? Will these rulings be published, 
and when must an application be filed in order to be applicable 
to particular production year? 

RESPONSE: Rule II makes reference to the statutory and regula
tory provisions that apply to declaratory rulings. Declaratory 
rulings as stated in 1.3.229 Administrative Rules of Montana are 
binding between the agency and the petitioner based on the facts 
presented. A ruling would be in effect as long as the facts 
upon which the ruling was based remained unchanged, and any 
ruling would affect only the petitioner. The department's rul
ings must be filed with the Secretary of State for publication. 
Declaratory rulings will generallY be considered prospective and 
will be related to the facts presented at that time. 

RULE Ill - GROSS SALES PROCEEDS 

COMMENT: Why will an operator/producer be penalized if he is 
forced to furnish his own compression and treating facilities. 

RESPONSE: When an operator furnishes his own compression and 
treating, the natural gas value at the wellhead will be deter
mined under a non-arm's-length or no contract situation. If the 
gross sales proceeds under these circumstances are comparable to 
the gross sales proceeds under other arm's-length contracts in 
the field or area, the non-arm's-length or no contract gross 
sales proceeds will be accepted for net proceeds purposes. If 
the gross sales proceeds are not comparable or the sales of 
arm's-length represents less than 50% of the wells in the field, 
a different method will be used to determine gross sales pro
ceeds. Under Rule III(d) the gross sales proceeds would be 
based upon the first arm's-length sale less the delivery price 
adjustments. 

Both methods described above are not intended to penalize an 
operator, but rather are to give every operator the opportunity 
to base his gross sales proceeds upon a reasonable basis. 

COMMENT: What or how do you handle it if the central facility 
and processing plant are !n fact one facility? You seem to feel 
they must be separate facilities. Please explain the need for 
separation of operations. 
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RESPONSE: All delivery price adjustments, plant product price 
adjustments or combinations of these will be allowed up to the 
point of valuation. This holds true whether the operations are 
performed at a combined facility or separate facilities. 

COMMENT: Delivery price adjustments: In your definition, it 
seems only new facilities can be amortized over ten years. Why 
can not a new purchase of an old facility be deducted over 5 or 
10 years? 

RESPONSE: 
costs, 

Please see the discussion regarding acquisition 

COMMENT: Change "field" in Rule III (2) (8) line 6: (c) line 
6, (c) (ii) line 3, and perhaps other places to "area". 

RESPONSE: The department views the word "field" as used in Rule 
III, to a geographical area. Therefore, "field" isn't too 
restrictive in the context in which it is used. In addition, 
the last paragraph of Rule III describes that other factors can 
be used. 

COMMENT: In many of the circumstances of which I am aware, 
these "non-arms-length" contracts were specifically designed to 
provide a price to the well owner equal to or greater than the 
price which such well owner could have received had he been able 
to obtain an arms-length contract with a non affiliated buyer. 
The well owner should be able to use the "non-arms-length" price 
under this circumstance. 

RESPONSE: The department agrees that if "non-arms- length" 
contracts where the wellhead is not the "point of sale", provide 
a price greater than the price the operator could have received 
had he been able to obtain an arms-length contract, the "non
arms-length" price will be used if the requirements in Rule 
III (c) (11) and (ii) are met. 

COMMENT: The situations which are not covered are where non
arms-length contracts are in effect for oil. Remarks were 
received that requested additional language be added under Rule 
III. 

RESPONSE: The department agrees that additional language should 
be added for non-arms-length oil transactions. Please see pro
posed amendment to Rule III. 

COMMENT: Too complicated and too long. Issue of valuation is 
complicated and the new rules as proposed causes more confusion 
and uncertainty than it clarifies. Department and industry 
would be bound to a rule which at this time is unworkable. 

RESPONSE: The valuation of natural gas is a complicated sub
ject. This is largely due to the variety of selling 
arrangements under which gas is sold. Therefore, any rules 
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developed to address this very complicated subject will also 
have to be complicated. However, the fact that the rules are 
long and complicated does not make them incorrect or inappropri
ate. The department's objective is to provide a set of rules 
that will cover as many of these selling arrangements as possi
ble. 

COMMENT: Two industry representatives stated that Plant Prod
ucts Price Adjustments should be allowed for residue (dry) gas 
as they are for "liquids" and "other products". 

RESPONSE: We have amended the rules to allow for the deduction 
of processing costs against residue to the extent the processing 
costs exceed the gross sales proceeds or the natural gas liquids 
and other products. 

COMMENT: Plant Product Price Adjustments and Delivery Price 
Adjustments, reliant on operational and maintenance expenses, 
lead to valuation beyond the wellhead, contrary to statute, and 
may not reflect true market value. 

RESPONSE: The use of Plant Product Price Adjustments and Deliv
ery Price Adjustments are used only when there is a non-arm's
length contract or no contract at the well and the first 
arm's-length sale is at a point away from the well. By using 
these adjustments, a wellhead price is determined and it will be 
at this wellhead price that the tax will be based. 

COMMENT: Four industry representatives requested clarification 
as to how the Department of Revenue is going to consider "compa
rable contracts", Also, once the department establishes a com
parable price will the operator be advised of how the comparison 
was made and will he be able to rebut the price. 

RESPONSE: The department feels that the wording used for the 
comparing of contracts needs no further clarification. It is 
clear as to the comparisons that will be made. 

When the department uses a comparable contract basis for estab
lishing price, usually during the audit process, the operator 
will be advised of all comparisons used. He will have the 
opportunity, through discussions with the Department of Revenue 
and other administrative procedures, to provide evidence if he 
is in disagreement with how the price was calculated. 

COMMENT: No provision is made for transportation costs associ
ated with gas. 

RESPONSE: The Plant Products Price Adjustment and Delivery 
Price Adjustment in allowing for the costs of construction of 
the "central facilities" and "processing plant" have taken into 
account the transportation costs. All other sales occur at the 
wellhead, and therefore transportation is not a factor in 
marketing the gas. 
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COMMENT: The regulations do not clarify that no Plant Process
ing Price Adjustment will be allowed when there is an arm's
length transaction at the wellhead. 

RESPONSE: Rule III(3) relates to processed natural gas. It 
clarifies that there can be a separate sales contract for resi
due, liquids and other products and/or processing contracts for 
the same. In any arm's-length contract, gross sales proceeds 
will equal the price received for all products. However, if a 
processing contract/transaction is non-arm's-length, gross sales 
proceeds will be calculated as outlined in Rule III(3} (c). 

COMMENT: A definition of "unprocessed natural gas" and "pro
cessed natural gas" would help in situations where gas is sold 
at the wellhead on a percentage contract to a gas plant opera
tor? 

RESPONSE: The classification of "processed" versus "unpro
cessed" is i=elevant for a well-head sale. If gas is sold at 
the wellhead the contract price reflected from an arm's-length 
sale will be the gross sales and the rules so state. 

COMMENT: When an arm's-length contract exists, the price 
received should be recognized as gross sales proceeds. 

RESPONSE: In fact, the rules recognize an arm's-length contract 
price for determinating gross sales proceeds. 

COMMENT: on a natural gas contract, explain what the gross 
sales price would be for partially compressed gas, but unrefined 
from a liquids stripping standpoint whose dew point had not been 
sufficiently lowered to qualify as pipeline quality when the 
selling producer is the only comparable sale in the area. This 
is what is called partially processed gas. 

RESPONSE: The question does not state whether a sale has actu
ally taken place, only that the gas does not qualify as pipeline 
quality as it is only partially processed. Since the department 
is unable to answer because of incomplete information, it is 
recommended that the operator seek a declaratory ruling as out
lined in Rule II. 

COMMENT: We buy unprocessed low pressure gas on an arm's-length 
basis at the wellhead and put it in a form suitable for resale 
to Montana Power Company. 

Since the gas we purchase is a long way from our central facili
ties and the gas is low pressure, we install booster compressors 
at various points in the gathering system so we can take the gas 
at low suction pressures. Our contracts with third parties call 
for the booster compression and the gathering system to be 
installed at our expense but require the energy needed to get 
the gas to our own central facilities (in particular the gas 
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used by the booster compressors) to be supplied by the producer 
at no cost to us. 

May the third party producers deduct this gas so expended in 
computing their gross sales for net proceeds and royalty purpos
es? Please reference all laws statutes and proposed regulations 
that support the reply given. 

The only alternative third party producers would have to get 
their gas into our system would be for them to put in their own 
booster compressors at their cost and supply the gas for same. 
In such cases the energy usage would clearly be deductible as 
on-lease fuel gas. 

RESPONSE: First, in relation to the valuation of royalties 
these regulations relate only to the Net Proceeds of Mines Tax 
and cannot be used in valuing royalti~s as this is beyond the 
scope of the department. 

Secondly, based upon the information presented, no allowance for 
fuel used in the booster compressors would be allowed. The 
reasons for this are: 

1. There is an arm's-length contract at the wellhead, There
fore, gross sales proceeds will be accepted as contract price 
received at the wellhead, (Rule III(2) (a) in the proposed regu
lations and 15-23-602(2) (d), Montana Code Annotated) 

2. Since the point of valuation is the wellhead, only on-site 
expenses incurred up to that point will be allowable. As stated 
in the comment, the booster compressors are placed along the 
gathering lines which would be away from the site of the well. 
ARM 42,25.1013, 42.25.1014 and 42,25.1017 of the proposed rules 
and 15-23-602(2) (e) (i), MCA state only on site, actual extrac
tion costs are allowable. Also, in the Supreme Court decision 
Pfizer v. Madison County, 161 Mont. 261, 505 P. 201, 399, the 
court aff1rmed that only costs up to the point of valuation are 
allowable deductions for Net Proceeds purposes. As the point of 
valuation is at the wellhead in this case only deductions to 
that point are allowable. 

Since the booster compressors are beyond the point of valuation, 
these costs would not be allowed. 

COMMENT: The department should adopt a definition of posted 
price and amend Rule III incorporating a definition of posted 
price. 

RESPONSE: The department agrees and the following definition 
for posted price has been added. 

(22) "Posted price" means the price paid for oil by purchasers 
to producers in arm's-length contracts/transactions and 
specified in publicly available price bulletins or other price 
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notices. The price will be net of all adjustments for quality 
(e.g. API gravity, sulfur content, etc.) and location for oil in 
marketable condition, when applicable. 

Rule III with respect to oil will now read: 

(1) The gross sales from the sale of oil and condensate 
shall be equal to the total production sold times the 
"posted price". If there is a non- arm's-length or no 
contract for the sale of oil or condensate the price 
reported may not be less than the "posted price" for simi
lar oil and condensate. 

RULE IV - NECESSITY OF PROOF 

COMMENT: Rule IV is invalid. This rule is adding additional 
record keeping expense to the operator. 

RESPONSE: 
proceeds 
records 
added to 

For any expenses claimed as deductions on the net 
returns, the operator must maintain the necessary 
to support the deductions. This rule hasn't changed or 
that requirement. 

COMMENT: Why adopt rules now? The department should wait for 
the 1989 legislature because the project has become too big and 
involved. 

RESPONSE: At the outset of this rule making process the primary 
objective was to provide clarity to the net proceeds regula
tions, and to have stated as clearly and concisely as possible 
how the net proceeds should be filed. This has been accom
plished. 

To delay the adoption of these would not serve to resolve the 
disagreements regarding the rules. 

Finally, there were several comments made regarding how and why 
the.department conducts audits. A review of the paper presented 
on September 11, 1987 to the Revenue Oversi~ht Committee enti
tled Auditing in the Department of Revenue will answer many of 
the questions raised. 

Certified to the Secretary of State 5/16/88. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THF. 

STATE OF MONTANA 

In the matter of the amend
ment of Rules 46,8.102, 
46,8,104 and 46.8.105 
pertaining to individual 
habilitation plans for 
developmentally disabled 
persons 

NOTICE OF THE AMENDMENT OF 
RULES 46,8.102, 46,8.104 
AND 46.8.105 PERTAINING TO 
INDIVIDUAL HABILITATION 
PLANS FOR DEVELOPMENTALLY 
DISABLED PERSONS 

TO: All Interested Persons 

1. On April 14, 1988, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.8.102, 46.8.104 and 46.8.105 pertaining 
to individual habilitation plans for developmentally disabled 
persons at page 695 of the 1988 Montana Administrative Regis
ter, issue number 7. 

2. 
posed. 

The Department has amended Rule 46.8.104 as pro-

3. The Department has amended the following rules as 
proposed with the following changes: 

46.8.102 DEFINITIONS For purposes of this chapter, the 
following definitions apply: 

Subsections (1) through (15) remain as proposed. 
( 16) "HOME BASED SERVICES 11 MEAN SERVICES PROVIDED TO 

CHILDREN WHO LIVE IN FOSTER HOMES OR NATURAL HOMES. 
Subsections (16) through (26) remain as proposed but will 

be renumbered as (17) through (27). 

AUTH: Sec. 53-20-204 MCA; AUTH Extension, -Sec. 1, Ch. 
426, L. 1987, Eff. 10/1/87; Sec. 113, ch. 609, L. 1987, Eff. 
10/1/87 

IMP: Sec. 53-20-203, 53-20-204 and 53-20-205 MCA 

46.8.105 INDIVIDUAL HABILITATION PLANS (1) Aft--~fta~v~
aH~i-ftah~i~~a~~eft--~faft-ia-a-w~~€~~ft--pf~n e£-~ft~e~Yeft~~eft-afta 
ae~~eft--d~v~ieped-hy-an-~n~e~d~ae~~i~fta~y--~ea~-e£--~e~aefta-eft 
~he-haa~a--ef-a--ak~ii-aaeeea~~ft~--end--de~e~~~"~~ieft--e£--~he 
a~a~tta---Ml&----t'leed8---e£-'!!1--"'C"~. An IHP must be developed 
and maintained by an IHP team for each individual who is a 
recipient of state funded developmental disabilities services~ 
EXCEPT FOR HOME BASED SERVICES. The individual habilitation 
plan (IHP) ensures that the provision of services will be 
systematic and that ~ft~e~ven~iena-a~e training is designed to 
enhance the development of ~he-ei±en~ persons receiving devel
opmental disabilities services. ·----

*~r Each ei~eft~ person receiving state funded develo~
mental disabilities services EXCEPT FOR HOMR BASED SERVICES lS 
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entitled to t~l" a single, c;ornprehensive individual habilitation 
plan (IHP) • 

Subsections (2) through (4) remain as proposed. 
f45~--Ae¥~ee~y--me~e~e--e~-~he--i"e~v~eaa~--hae~liet~eie" 

~lt~""i"~-ee~m-mt~y--~"el~de~--fl"-e~der--~e-he~d-a"~fHP-meee~"!T 
eaea-eereea-l~l"eee-i"-e~baeeeieae--f3~fa~-ebre~!h-f3~f!~-abe¥e 
wbe-~e-a -member e~-ebe-tet~m--mal"e-be--er~ee"t-ae-ebe-meet~"~ 
~l"leee-~ftable-ee aetel"d. 

fa~--al"y-family-member-er-relae~vet-aftd 
fb~--~~~-~~~-~epee""e~-~~-eeae~l

ta"te. 
Subsections ( 5) through ( 14) (d) remain as proposed. 
(e) further appeal may be made to the director of the 

department, of soc~~l and rehabilitati?n services, wbeee-dee~
s~eft--eha~l--be-~~"a!. W~O WILL, IN CONSULTATION WITH THE 
DIRECTOR OF THE DEPARTMENT OF FAMILY SERVICES, MAKE THE FINAL 
DECISION. 

Subsections (14) (f) through (15) remain as proposed. 

AUTH: Sec. 53-20-204 MCA1 AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87 

IMP: Sec. 53-20-203 MCA 

4. The Department has thoroughly considered all commen
tary received: 

COMMENT: A staff person commented that the proposed IHP rule 
includes home-based providers who may not be able to comply 
with the IHP requirements. 

RESPONSE: Wording has been inserted to define and create an 
exception for horne based services in regards to IHP require
ments. A rule will be promulgated in the future which will 
deal specifically with horne based services. 

COMMENT: The requirement that each IHP team member be present 
at the meeting unless unable to attend ccntradicts itoelf. 

RESPONSE: The Department agrees and the contradictory wording 
has been deleted. 

COMMENT: In the interest of a dual agency review process, the 
Department of Family Services' Director should be consul ted 
before the SRS Director make the final decision. 

RESPONSE: The Department agrees and appropriate wording has 
been ad<led. 

COMMENT: The subsections of ARM 46.8.105 were misnumbered in 
the first notice. 
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RESPONSE: The Department agrees, but deletion of ARM 46.8.105 
(S) has corrected the numbering. 

oieCtor7ial and Fehabili ta
tion Services 

Certified to the Secretary of State _ _e_/)__,.:...:=~""'']1.----/_6_, 198 8. 
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VOLUME NO. 42 OPINION NO. 80 

CITIES AND TOWNS - Authority to contract with entities 
to provide fire protection outside city limits1 
FIRE DISTRICTS - When constitute a "taxing unit" under 
Title 15, chapter 10, MCA; 
TAXATION AND REVENUE Application of property tax 
limitations in Title 15, chapter 10, part 4, MCA, to new 
taxing units; 
MONTANA CODE ANNOTATED - Title 15, chapter 
sections 1-2-101, 2-17-112, 7-5-4301, 
7-33-2104' 7-33-2105' 7-33-2107' 7-33-2109' 
15-10-402, 15-10-412; 

10, part 4; 
7-33-2101, 
7-33-4201, 

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. 
No. 21 (1987), 42 Op. Att'y Gen, No. 73 (1988). 

HELD: 1. A rural fire district that is operated by a 
board of trustees is a "ta:~ting unit" under 
Title 15, chapter 10, part 4, MCA. 

2. The creation of a new taxing unit is not a 
"transfer of property into a taxing unit" 
under section 15-10-412, MCA. 

3. The taxes levied on property in one taxing 
unit have no effect under Title 15, 
chapter 10, part 4, MCA, on the amount that 
may be levied by another taxing unit in which 
the same property is located. 

4. A taxing unit created after 
subject to the tax limitations 
chapter 10, part 4, MCA. 

1986 is not 
in Title 15, 

5. A city may contract with entities to provide 
fire protection services outside the city 
limits. 

Representative Bob Marks 
State House of Representativ·es 
302 Lump Gulch 
Clancy MT 59634 

Dear Representative Marks: 

4 May 1988 

You requested an opinion concerning several questions 
pertaining to fire districts: 
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May a fire district created 
Title 7, chapter 33, part 21, levy 
to fund the district operations in 
of Title 15, chapter 10, part 4, 

under 
taxes 
light 

MCA? 

a. Is a fire district a "taxing unit" 
under Title 15, chapter 10, part 4, 
MCA? 

b. Does the creation of a new taxing 
unit entail "transfer of property 
into a taxing unit" under section 
15-10-412, MCA? 

c. How do the taxes paid to a fire 
district affect the amount of taxes 
that could be collected by the 
county or another taxing unit in 
which the property is located? 

d. If the fire district may levy taxes, 
is there any freeze applicable to 
taxes levied ·by that district since 
it did not exist in 1986? 

2. May the City of Billings, through a 
contract between the city and a 
corporation, homeowners' association, or 
other entity, provide direct fire 
protection to areas outside of the city 
limits? 

Title 7, chapter 33, part 21, MCA, authorizes the 
creation of rural fire districts in unincorporated 
areas, and their funding by the levy of an annual 
district-wide property tax. SS 7-33-2101, 7-33-2109, 
MCA, Your first set of questions addresses the effect 
of recent legislation limiting property taxes on rural 
fire districts. 

Initiative No. 105 (I-105) and chapter 654, 1987 Mont, 
Laws, are codified in Title 15, chapter 10, part 4, MCA, 
entitled "Limitation on Property Taxes." Those 
provisions generally limit. the amount of property taxes 
which may be assessed upon individual taxpayers to the 
1986 tax year level. See 42 Op. Att'y Gen. No. 21 
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(1987). Although there are specific exceptions to the 
property tax limitations, fire districts are not listed 
among them. S 15-10-412(8), MCA. 

Section 7-33-2109, MCA, authorizes a property tax to be 
levied upon all property in the rural fire district. 
Since this tax levy is based on the value of the 
properties taxed, and benefits the entire fire district, 
it is the kind of tax that is subject to the limitations 
in Title 15, chapter 10, part 4, MCA. See 42 Op. Att'y 
Gen. No. 21 (1987) and 42 Op. Att'y Gen~o. 73 (1988), 
which discuss the distinction between assessments or 
user fees, which are not subject to the property tax 
limitation, and ad valorem property taxes levied to 
benefit the taxing jurisdiction as a whole. 

You have asked if a rural fire district is a "taxing 
unit" within the meaning of section 15-10-412, MCA, 
which uses the term throughout. For example, subsection 
(2) provides: "The limitation on the amount of taxes 
levied is interpreted to mean that the actual tax 
liability for an individual property is capped at the 
dollar amount due in each taxing unit for the 198~ tax 
yeal"." 

"Taxing unit" is defined in section 15-1-101 (2), MCA, 
for all tax purposes: 

The phrase ... "taxing unit" shall be deemed 
to include a county, city, incorporated town, 
township, school district . . . or any person, 
persons, or organized body authorized £l'_ law 
to establish tax levies for the purpose of 
raising public revenue. [Emphasis added.] 

A rural fire district is established by the board of 
county commissioners of the county in which the district 
is located. § 7-33-2101, MCA. The board of county 
commissioners may either operate the fire district 
itself or appoint a board of trustees to operate the 
district. S 7-33-2104, MCA, When a board of trustees 
has been appointed, its duties include preparing the 
district's budget and determining the tax levy, which is 
collected by the county. §S 7-33-2105, 7-33-2109, MCA. 
Clearly a rural fire district is a "taxing unit" when it 
is operated by a board of trustees. However, when a 
rural fire district is operated by the county 
commissioners, the applicability of the term "taxing 
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unit" is less clear. Where the county commissioners and 
not the fire district itself establish the tax levy for 
the district, the definition of "taxing unit" does not 
encompass the fire district. A "taxing unit" entails an 
entity that establishes its own tax levy. In this 
situation, the board of county commissioners and not the 
fire district has this role. Thus, a fire district 
operated by the county and not by a board of trustees is 
not a "taxing unit." A rural fire district operated by 
a board of trustees, ho,.,ever, is a "taxing unit'" ,.,ithin 
the meaning of section 15-10-412, MCA. 

Your next question is whether the creation of a new 
taxing unit entails "transfer of property into a taxing 
unit" under section 15-10-412, MCA. I conclude that it 
does not. Section 15-10-412, MCA, provides that the 
limitation on property taxes to 19 86 levels does not 
preclude an increase in total taxable valuation of a 
taxing unit or in actual tax liability on individual 
property as a result of, inter alia, "transfer of 
property into a taxing un~ -§-15-10-412 (3) (c), 
(4) (b), MCA. The rules of statutory construction 
require that the language of the statute be given their 
plain and ordinary meaning. Rierson v. ~. 188 Mont. 
522, 614 P.2d 1020, 1023, 2.!!. rehearing, 622 P.2d 195 
(1980). Transfer of property into a taxing unit 
presumes the existence of a unit into which property may 
be transferred. Since the rural fire district is newly 
created, there is no transfer of property into it at the 
time of its creation. 

Your next question is whether taxes levied by a rural 
fire district created after 1986 affect the amount o:: 
taxes that may be levied by another taxing unit in which 
the same property is located. The provisions limiting 
property taxes focus on taxing units or jurisdictions; 
they limit the amount of taxes ,.,hich may be assessed on 
property in each taxing unit ~ jurisdiction. 
S§ 15-10-402, 15-10-412(2), MCA. A property may be 
included in several taxing units or jurisdictions, and 
the amount taxed by one taxing unit or jurisdiction has 
no legal effect on an amount taxed by another. 

Your next question is whether a rural fire district 
created after 1986 is subject to the limitations on 
property taxes, since it has no 1986 level to which it 
may limit its levy. I conclude that such district, 
established as a taxing unit, is not subject to the 
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property tax limitations. Those provisions specifically 
limit the property tax levies to 1986 amounts. There is 
no provision for new taxing units to limit their levies 
to their first year of existence, or to 1986 amounts 
levied by another taxing unit. I cannot construe such a 
limitation on new taxing units where the Legislature has 
not done so. See § 1-2-101, MCA. 

Your last question is whether the City of Billings, 
through a contract between the city and a corporation, 
homeowners' association, or other entity, can provide 
direct fire protection to areas outside the city limits. 

The statutes that regulate fire protection in the State 
of Montana are found in Title 7, chapter 33, MCA. 
Section 7-33-4201, MCA, sets forth the general authority 
of a city council to establish a fire department and to 
prescribe its duties, The city's ability to enter into 
agreements in furtherance of this power is established 
in section 7-5-4301, MCA. There is no specific 
provision concerning the authority of a municipality to 
contract to provide fire protection outside its 
boundaries. However, several statutory sections imply 
that such contracts may be entered into by a city. 

Section 2-17-112, MCA, provides that the State may 
contract with local fire services and make payments to 
local governments for fire services provided to state 
agencies. Rural fire districts are given specific 
authority to contract with city councils for the 
extension of fire protection service by the city, and 
may agree to pay a reasonable consideration therefor. 
§§ 7-33-2104, 7-33-2107, MCA. Implementation of these 
statutes would necessarily involve local governments 
contracting to provide extraterritorial fire protection. 
The city's authority to contract with entities outside 
its boundaries is implicit because it is essential in 
order to execute the power actually conferred in the 
above-mentioned statutes. See 2A Sutherland, Statutory 
ConstructionS 55.03 (1973). 

The Montana Supreme Court has held that a city may enter 
into contracts to provide services beyond its 
boundaries. City of Billings v. Public Service 
Commission of Montana,~8 st. Rptr. 1162,~ 631 P.2d 
1295, 1307(1981); Crawford v. City of Billin5Js, 130 
Mont. 158, 163, 297 P.2d 292, 295 (1956), Courts in 
other jurisdictions have specifically addressed 
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furnishing firefighting services outside municipal 
boundaries. In Pueblo v. Flanders, 225 P.2d 832 (Colo. 
1950), and Miller v. City of St. Joseph (Mo. Ct. App. 
1972), the authority of a -city to provide fire 
protection outside city limits was upheld as within the 
interest of the public's health, safety, and welfare. 

Thus, I conclude that a city may enter into contracts to 
provide fire protection outside the boundaries of the 
city. 

THEREFORE, IT IS MY OPINION: 

1. A rural fire district that is operated by a 
board of trustees is a "taxing unit" under 
Title 15, chapter 10, part 4, MCA. 

2. The creation of a new taxing unit is not a 
"transfer of property into a taxing unit" 
under section 15-10-412, MCA. 

3. The taxes levied on property in one taxing 
unit have no effect under Title 15, 
chapter 10, part 4, MCA, on the amount that 
may be levied by another taxing unit in which 
the same property is located. 

4. A taxing unit created after 
subject to the tax limitations 
chapter 10, part 4, MCA. 

1986 is not 
in Title 15, 

5. A city may contract with entities to provide 
fire protection services outside the city 
limits. 
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VOLUME NO. 42 OPINION NO. 81 

TOWNS - Whether statutes allowing local 
governments to contract with private parties to build, 
maintain, or operate jails conflict with statutes 
regulating indebtedness, contracts, provision of jail 
facilities, or interlocal agreements of local 
governmental 

CITIES AND 

COUNTIES - Whether statutes allowing local governments 
to contract with private parties to build, maintain, or 
operate jails and permitting multi-county jails conflict 
with statutes regulating indebtedness, contracts, 
provision of jail facilities, or inter local agreements 
of local governments, 
CORRECTIONAL FACILITIES Whether statutes allowing 
local governments to contract with private parties to 
build, maintain, or operate jails and permitting 
multi-county jails conflict with statutes regulating 
indebtedness, contracts, provision of jail facilities, 
or interlocal agreements of local governments1 
MONTANA CODE ANNOTATED - Title 7, chapter 5, part 231 
7-5-2101, 7-5-2306, 7-5-2107, 7-11-104, 7-32-2201 to 
7-32-2234, 7-32-4201 to 7-32-4203J 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No, 
70 (1988), 42 Op. Att'y Gen. No. 13 (1987), 39 Op. Att'y 
Gen. No, 37 (1981), 38 Op. Att'y Gen. No. 101 (1980), 38 
Op. Att'y Gen. No, 75 (1980), 37 Op. Att'y Gen. No. 152 
(1978) . 

HELD: Chapter 447, 1985 Mont, Laws, does not 
directly conflict with Montana statutes 
regulating the indebtedness, contracts, jail 
facilities, or interlocal agreements of local 
governments. However, chapter 447 is subject 
to the various applicable limitations 
contained in those statutes. 
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Patrick L, Paul 
Cascade County Attorney 
Cascade County Courthouse 
Great Falls MT 59401 

Dear Mr. Paul: 

You have requested an opinion concerning: 

6 May 1988 

Whether the act allowing counties to contract 
with private parties for the building, 
maintenance, and operation of jails (1985 
Mont. Laws, ch. 447) conflicts with any 
statutes regulating indebtedness, contracts, 
jail facilities, or interlocal agreements 
entered into by local governments. 

Chapter 447, 1985 Mont. Laws, created four new statutes 
and revised fifteen others. Part of its purpose was 
stated in the first section: 

It is the purpose of 7-32-2231 through 
7-32-2234 to allow regional or single-county 
jails to be built by private industry and 
leased back to the participating county or 
counties for operation by the county, 
collectively by participating counties, or by 
a private entity with the concurrence of the 
sheriff or sheriffs involved. 

S 7-32-2231, MCA, To further this purpose, new statutes 
were written which detailed the requirements for jail 
contracts between counties and private parties 
IS 7-32-2232, MCA), set forth the procedures for 
counties to follow in requesting and selecting bid 
proposals (§ 7-32-2233, MCA), and enumerated the powers 
of jail administrators and private-party jailers 
(§ 7-32-2234, MCA). Amendments to existing statutes 
allowed counties to act in common to provide jail 
facilities, either public or private (§ 7-32-2201(2), 
MCA) , and to maintain and operate, as well as build, 
such jails (SS 7-32-2204 to 2207, MCA). 

Section 7-32-2201, MCA, requires counties to provide 
jail facilities. As I noted recently (42 Op. Att'y Gen. 

10-5/26/88 Montana Administrative Register 



-1018-

No. 70, (1988)), municipalities are not required to 
provide jail facilities, but do have the power to 
incarcerate offenders. Chapter 447, 1985 Mont. Laws, 
made several revisions to existing statutes so that the 
counties' responsibility to provide jail facilities 
could be carried out consistently with the goal of 
allowing counties to enter into agreements under which 
private parties would build, maintain, or operate jails 
(1985 Mont. Laws, ch. 447, SS 10 to 19). I find that 
chapter 447, 1985 Mont. Laws, is not in conflict with 
either county or municipal powers or duties regarding 
jail facilities (SS 7-32-2201 to 2234, 7-32-4201 to 
4203, MCA). 

With regard to interlocal agreements, section 7-11-104, 
MCA, allows local governments to contract with each 
other to perform jointly any undertaking which they are 
authorized by law to perform individually. (See 39 Op. 
Att'y Gen. No. 37 at 147 (1981), 38 Op. Att'y-Gen. No. 
75 at 261 (1980) .) I find nothing in chapter 447 
concerning the counties' responsibilities to provide 
jail facilities, nor in sections 7-32-4201 and 
7-32-4203, MCA, concerning the powers of municipalities 
with regard to jails, that is inconsistent with 
interlocal agreement statutes. Therefore, inter local 
agreements regarding jail services may be used where 
authorized by law. Of course, the relevant provisions 
of an interlocal agreement should be disclosed to a 
private party who has contracted to operate a jail. 

The statutes regulating county contracts are contained 
in Title 7, chapter 5, part 23, MCA. County 
commissioners have general authority to enter into 
contracts (S 7-5-2101, MCA) as well as specific 
authority to enter into installment purchase contracts 
(§ 7-5-2306, MCA) and rental-purchase contracts 
(§ 7-5-2307, MCA). Although no special amendments to 
these county contracting statutes were included in 
chapter 447, 1985 Mont. Laws, I see no conflicts between 
the statutes authorizing private parties to build, 
maintain, or operate jails (SS 7-32-2231 to 2233, 
7-7-2201, 7-7-2203, MCA), and those statutes authorizing 
counties to enter various types of contracts 
(§§ 7-5-2101, 7-5-2306, 7-5-2307, MCA). While there is 
no basic conflict among these statutes, the specific 
statutory conditions of each type of contract must be 
met. (See 37 Op. Att'y Gen. No. 152 at 627 (1978), 38 
Op. Att~Gen. No. 101 at 349 (1980) .) 
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Your final question asks ~hether there is any conflict 
bet~een chapter 447, authorizing private parties to 
build, maintain, or operate jails, and the statutes 
~hich regulate the amount of indebtedness ~hich local 
governments may incur. Chapter 447 made specific 
changes to the bonded indebtedness statutes (§§ 5, 6) to 
allo~ for the funding of multi-county jail facilities 
for use by counties other than those in ~hich the 
facilities are located. I find this language limiting 
the purposes for ~hich general obligation bonds may be 
issued to in-county projects to have been properly 
amended for multi-county jails by chapter 447, sections 
5 and 6. The other language in the statutes limiting 
county indebtedness (concerning total amounts, purposes, 
etc., cf. 42 Op. Att'y Gen. No. 13 (1987)) does not 
create --aii:y direct conflict ~ith chapter 447. While 
these limitations must be observed ~here applicable, 
they do not constitute a direct conflict that ~auld 
render chapter 447 a nullity. 

THEREFORE, IT IS MY OPINION: 

Chapter 447, 1985 Mont. La~s, does not directly 
conflict ~ith Montana statutes regulating the 
indebtedness, contracts, jail facilities, or 
interlocal agreements of local governments. 
Ho~ever, chapter 447 is subject to the various 
applicable limitations contained in those statutes. 
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VOLUME NO. 42 OPINION NO. 82 

CITIES AND TOWNS - Authority to accelerate future 
installments of special assessments; 
CITIES AND TOWNS - Procedure to obtain tax deed prior to 
1987; 
CITIES AND TOWNS - Requirement to continue funding SID 
fund from revolving fund and to continue levying city
wide property tax until SID bonds are discharged; 
COUNTIES - Tax collection for city taxes; 
DEEDS - Procedure for a city to obtain a tax deed prior 
to 1987; 
SPECIAL IMPROVEMENT DISTRICTS - Authority of city to 
accelerate future installments of special assessments; 
SPECIAL IMPROVEMENT DISTRICTS - Requirement of city to 
continue funding SID fund from revolving fund and to 
continue levying city-wide property tax until SID bonds 
are discharged; 
MONTANA CODE ANNOTATED - Sections 1-2-101, 7-12-4181 to 
7-12-4183' 7-12-4201' 7-12-4202' 7-12-4205' 7-12-4206' 
7-12-4221 to 7-12-4224, 15-17-303, 15-17-304 (1985); 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. 
No. 77 (1986). 

HELD: 1. When a city has established a revolving fund 
to secure payments on SID bonds, and when an 
SID fund does not have sufficient amounts to 
make payments on its bonds, the city must 
continue to make loans from the revolving fund 
to the SID fund, and must continue to levy the 
property tax in accordance with section 
7-12-4222, MCA, until the obligations on all 
bonds and warrants in the SID are discharged. 

2. A city whose taxes are collected by the county 
has statutory authority to accelerate future 
installments of special assessments when one 
installment becomes delinquent. 

3. Prior to 1987 a city could not obtain a valid 
tax deed on property it received through a tax 
sale until the outstanding and delinquent 
assessments on the property were paid and 
discharged. 
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10 May 1988 

You have requested my opinion on the following questions 
concerning the city's special improvement districts: 

1. If the city cannot pay the outstanding 
principal on SID bonds on or before their 
maturity date, for how long a period of 
time will the city be required to levy 
the tax required by section 7-12-4222, 
MCA? 

2. If money borrowed from the revolving fund 
cannot be repaid by the SID fund due to 
the delinquencies on payments of 
assessments, can the city forgive or 
write off those loans? 

3. Does the city of Columbia Falls have 
statutory authority to accelerate future 
installments of special assessments when 
one installment becomes delinquent? 

4. Is the city required to recover 
outstanding and delinquent SID taxes on 
property it received through a tax sale 
and which it proposes to sell to a third 
party? 

Your questions arise from a situation that is becoming 
increasingly common in this state: Subdividers, unable 
to market lots after a special improvement district 
(SID) has been created and SID assessments imposed, 
default on the payments of those assessments. 

In 1980 the City of Columbia Falls created Special 
Improvement District No. 28 (SID 28) and subsequently 
sold bonds to finance the district's improvements. The 
maturity date of the bonds is 2001. A major portion of 
the SID is owned by a developer who, being unable to 
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sell the lots, has defaulted on payment of the 
assessments. The failure to pay the assessments has 
resulted in a deficiency in the SID bond fund to such an 
extent that the city has been unable to make all the 
semi-annual interest and principal payments on the bonds 
and anticipates being unable to redeem them on or before 
the maturity date. The city established a special 
improvement district revolving fund and, in order to 
restore the deficiencies in the SID fund, has been 
levying a tax on the entire city under section · 
7-12-4222, MCA. However, even with the revenue from the 
revolving fund, the city is unable to meet its interest 
and principal payments on the bonds. 

The complexity of your questions requires some 
explanation of the statutes governing SID bonds. 
Section 7-12-4201, MCA, authorizes the city to issue 
bonds to pay the cost of improvements in a special 
improvement district. The proceeds from the sale of the 
bonds are placed in a special improvement district fund 
used to pay the costs of the improvements. S 7-12-4205, 
MCA. The bonds are repaid with proceeds of assessments 
levied on property in the special improvement district, 
S 7-12-4206, MCA, and a lien is created on behalf of the 
bondholders on the assessed properties in the district, 
§7-12-4202, MCA. The city may establish a revolving 
fund to assure prompt payment of bond interest and 
principal. S 7-12-4221, MCA. (In 1981, when the bonds 
in question were sold, the city was required to create a 
revolving fund, under section 7-12-4221, MCA, prior to 
its 1983 amendment.) The revolving fund is funded by 
loans from the city's general fund and by a tax on all 
taxable city property in an amount which would bring the 
balance in the revolving fund to no greater than 
5 percent of the principal of the outstanding SID bonds 
and warrants. S 7-12-4222, MCA. In the event there is 
insufficient money in the SID fund to pay the interest 
and principal on the bonds, the revolving fund loans 
money to the SID fund for such payments. S 7-12-4223, 
MCA. Whenever the SID fund borrows money from the 
revolving fund, a lien arises on behalf of the revolving 
fund against all unpaid assessments in the SID and all 
money coming into the SID fund. S 7-12-4224, MCA. 

With respect to SID 28, Columbia Falls established by 
resolution an SID fund. The resolution sets forth in 
detail the purposes of the SID, the bonds to be issued, 
and the manner of assessments and the collection 
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thereof. The resolution further provides that the 
assessments are a lien upon the properties assessed and 
that any tax deed issued will not eliminate subsequent 
assessments on the property. A revolving fund was 
established by ordinance in 1953 to be used for all city 
SID's and is still in existence. The ordinance 
authorizes the city to levy a city-wide property tax and 
to borrow from the general fund. It provides that the 
city may borrow money from the revel ving fund for any 
SID fund by resolution. The resolution pertaining to 
SID 28 incorporates the revolving fund. The resolution 
contains no provisions should default on payment of the 
bonds occur. 

Your first question concerns the obligation of the city 
to continue levying the city-wide property tax for the 
revolving fund to pay interest and principal on SID 28 
bonds when it anticipates that the bonds will not be 
redeemed by their maturity date. Section 
7-12-4222(1) (b), MCA, requires the city to levy a city
wide property tax in an amount necessary to meet the 
financial requirements of the revolving fund--but only 
up to an amount that would bring the balance of the 
revolving fund to 5 percent of the outstanding SID bonds 
and warrants secured thereby. Section 7-12-4221, MCA, 
provides: 

Nothing herein shall authorize or permit the 
elimination of a revolving fund until all 
bonds and warrants secured thereby and 
interest thereon have been fully paid and 
discharged. 

This language is clear and unambiguous and thus speaks 
for itself. Blake v. State, 44 St. Rptr. 580, 735 P.2d 
262, 265 (198~Consequently, until all the SID bonds 
have been paid and discharged, Columbia Falls must 
continue to supply the SID fund with money from the 
revolving fund and must continue to levy the city-wide 
property tax to fund the revolving fund. Because the 
city anticipates being unable to redeem all the bonds by 
their maturity date, it could conceivably be required to 
impose the annual city-wide tax indefinitely because the 
interest and principal on these bonds might never be 
fully paid. 

Columbia FallS anticipates· being unable to retire the 
bonds at any time in the foreseeable future, for various 
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reasons including recent decline in marketability of the 
delinquent properties in SID 28, The Legislature has 
.10t provided authority for the city to terminate the 
loans from the revolving fund to the SID on this basis. 
I cannot construe such authority where the Legislature 
has failed to act. See § 1-2-101, MCA. I therefore 
conclude that the cit;-Ts required to continue loaning 
money from the revolving fund to the SID fund and to 
continue levying the city-wide property tax for the 
revolving fund for those loans, until such time that the 
obligation on SID bonds has been discharged. 

As I stated earlier, the revolving fund loans money to 
the SID fund for payment on the bonds, and it has a lien 
on all unpaid assessmonts and other money coming into 
the SID fund. §§ 7-12-4223, 7-12-4224, MCA. The 
revolving fund's only security is that lien. Hansen v. 
City of ~. 112 Mont. 207, 114 P.2d 10~056 
(1941). In providing for the establishment of a 
revolving fund and its operation with respect to 
deficient SID funds, the Legislature placed upon the 
city a limited obligation with respect to SID debts to 
bondholders. In Stanl§y v. Jeffries, 86 Mont. 114, 284 
P. 134, 138-39 (1929), the Court discussed the enactment 
of the provision authorizing the establishment of an SID 
revolving fund stating that the ef=ect of the enactment 
would give bondholders greater security for payment on 
the bonds, The Court further observed that the 
enactment "modified the SID law to impose upon the 
general public, within the fuunicipality, a conditional 
obligation to pay a small portion of the cost of 
erecting the public improvement, whereas it might have, 
lawfully, imposed a much greater burden on the 
municipality." .!.£.,_ 

It is well settled that SID bonds and assessments are 
not general obligations of the city but are secured by 
the properties assessed in the district. Hansen v. 
Havre, 114 P.2d at 1057; Guffin v. Opinion Pub. Co., 114 
Mont. 502, 138 P.2d 580, 588 (1943); State ex rel. Truax 
v, Town of Lima, 121 Mont. 152, 1~icJ1008, loT5" 
(194~ Any---rDss due to uncollectible assessments or 
other deficiencies must fall on the bondholder and not 
the city. Guffin, 138 P.2d at 588. Section 7-12-4222, 
MCA, provides-an-additional, albeit limited, security on 
the bonds, and when the bond obligations are finally 
discharged, the revolving fund must be reimbursed by any 
remaining moneys in the SID fund. 
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In sununary, until such time as the obligations on all 
bonds and warrants in the SID are discharged, the 
revolving fund must continue to loan money to the SID 
fund whenever deficiencies require such loans, and the 
city must continue to impose the property tax in 
accordance with section 7-12-4222, MCA. 

This opinion does not address avenues of resolving the 
city's inability to redeem the SID bonds because any 
agreements with the bondholders concerning such 
resolutions would involve particular facts and 
negotiations between the city and the bondholders. 

Your next question is whether the city can forgive or 
write off unrepayable loans made by the revolving fund 
to the SID fund. This question concerns a city's 
individual accounting practices and is therefore 
inappropriate for an Attorney General's Opinion. 

Your third question is whether Columbia Falls may 
accelerate future installments of assessments on parcels 
of land whose installments are delinquent. I conclude 
that Title 7, chapter 12, MCA, authorizes the city to do 
so. Columbia Falls' assessments are collected by the 
county, thus the collections are governed by section 
7-12-4181, MCA. However, sections 7-12-4182(1) and 
7-12-4183(1), MCA, which govern collection of taxes by 
the city, are also relevant. 

Section 7-12-4181, MCA, does not address the authority 
of the city with respect to collection of taxes and 
acceleration of future installments of assessments. 
Such authority is however provided in sections 
7-12-4182 (2) and 7-12-4183 (2), MCA. Those subsections 
contain identical language which states in pertinent 
part: 

When the payment of an installment of a 
special assessment becomes delinquent, all 
payments o: subsequent installments may, at 
the option of the city or town council and 
upon adoption of the appropriate resolutions, 
become delinquent. 

This language is unambiguous 
construction. Blake v. ~· 735 
city's authori~to accelerate 
7-12-4192 (2) and 7-12-4183 (2), MCA, 

and requires no 
P.2d at 265. The 

under sections 
is not conditioned 
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upon its method of collecting taxes. Thus, although the 
authority is not included in section 7-12-4181, MCA, I 
conclude that the Legislature intended that authority to 
exist irrespective of the method of collection. 

Your last question concerns the duty of the city to 
recover and discharge outstanding and delinquent SID 
assessments on property it received from the county 
through a tax sale and which it proposes to sell to a 
third party. Your concern focuses on the ability of the 
city, under the statutes in effect prior to 1987, to 
obtain a valid tax deed to the property in the following 
manner: The SID assessments on the property became 
delinquent and the city certified the delinquencies to 
the county, which in turn unsuccessfully attempted to 
sell the property at a tax sale. The property was then 
struck off to the county which assigned it to the city 
upon the city's payment to the county of all delinquent 
taxes including the SID assessments. In order to obtain 
the money to pay the delinquencies on the property, the 
city borrowed money from another SID fund because the 
SID fund connected to the property was deficient. The 
county returned to the city the SID assessments the city 
had paid to obtain the assignment of the property. The 
city placed this reimbursement into the SID fund from 
which it had been borrowed. The effect of this 
transaction was that the delinquent SID assessments on 
the property assigned to the city were not paid and 
discharged. 

The property in question was assigned to the city by the 
county under former section 15-17-303, MCA. Under that 
statute, to obtain the assignment the city was required 
to pay the county the total amount of outstanding taxes 
due, including city SID assessments. See 41 Op. Att'y 
Gen. No. 77 (1986). Upon the county's return of the 
amount of the city assessments to the city, the city was 
expected to remit that amount into the SID fund to 
credit the assessments due on the property when assigned 
to the city; the city was further obligated to discharge 
any SID assessment which became due between the date of 
assignment and such remittance (§ 15-17-304, MCA 
(1985)). Thus, prior to 1987, the city, as assignee, 
was required to pay the delinquent and outstanding SID 
assessments, together with all associated interest and 
penalties on the assigned property in order to obtain a 
valid tax deed. 
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THEREFORE, IT IS MY OPINION: 

1. When a city has established a revolving fund 
to secure payments on SID bonds, and when an 
SID fund does not have sufficient amounts to 
make payments on its bonds, the city must 
continue to make loans from the revolving fund 
to the SID fund, and must continue to levy the 
property tax in accordance with section 
7-12-4222, MCA, until the obligations on all 
bonds and warrants in the SID are discharged. 

2. A city whose taxes are collected by the county 
has statutory authority to accelerate future 
installments of special assessments when one 
installment becomes delinquent. 

3. Prior to 1987 a city could not obtain a valid 
tax deed on property it received through a tax 
sale until the outstanding and delinquent 
assessments on the property were paid and 
discharged. 
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VOLUME NO. 42 OPINION NO. 83 

CRIMINAL LAW AND PROCEDURE - Definition of "explosives" 
in statute prohibiting unlawful transactions with 
children; 
FIRE MARSHAL - Definition of "explosives" in Uniform 
Fire Code applied to statute prohibiting unlawful 
transactions with children; 
JUVENILES Definition of "explosives" in statute 
prohibiting unlawful transactions with children; 
ADMINISTRATIVE RULES OF MONTANA - Section 23.7.111 ( 1) ; 
MONTANA CODE ANNOTATED - SEctions l-2-107, 7-33-4205, 
7-33-4206, 45-5-623(1)(a), 45-8-332(2), 45-8-344, 
50-3-102 (3)' 50-37-103 (2). 

HELD: The term ''explosives'' in section 
45-5-623 (1) (a), MCA, does nat include small 
arms ammunition or fireworks permitted to be 
sold to the public under section 50-37-104(1), 
MCA. 

10 May 1988 

Ray E. Blehm Jr. 
State Fire Marshal 
Room 371, Scott Hart Building 
303 North Roberts 
Helena MT 59620-1417 

Dear Mr. Blehm: 

You have asked my opinion on the following question: 

Does the term ''explosives 11 

45-5-623 (1) (a), MCA, include 
ammunition or fireworks? 

Section 45-5-623 (1) (a), MCA, provides: 

in section 
small arms 

A person commits the offense of unlawful 
transactions with children if he knowingly •.• 
sells or gives explosives to a child under the 
age of majority except as authorized under 
appropriate city ordinances. 
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The term "explosives" is not defined for the special 
purposes of this statute. The Montana Criminal Code 
does not contain a generally applicable definition in 
section 45-2-101, MCA. However, a definition of 
"explosive" is found in section 45-8-332(2), MCA, which 
is helpful in answering your question. In the absence 
of a clear legislative expression of contrary intention, 
this definition is applicable to the term "explosives" 
in section 45-5-623, MCA. See S 1-2-107, MCA. 

Section 45-8-332 (2), MCA, states that "explosive," as 
used in the Montana Criminal Code's chapter on offenses 
against public order, means any explosive defined in 
rules adopted by the state fire marshal pursuant to 
section 50-3-102 (3), MCA. Section 50-3-102 (3), MCA, 
provides that the state fire marshal "shall adopt rules 
based on nationally recognized standards necessary for 
safeguarding life and property from the hazards 
associated with the manufacture, transportation, 
storage, sale, and use of explosive materials." 
Pursuant to his rulemaking authority, the state fire 
marshal, through the Department of Justice, has adopted 
and incorporated by reference the Uniform Fire Code, 
International Conference of Building Officials (1985 
ed.) ~ S 23.7.111(1), ARM, eff. March 28, 1986. 

Section 9.107 of the Uniform Fire Code defines 
11 explosive 11 as follows: 

EXPLOSIVE is any chemical compound or 
mechanical mixture that is commonly used or 
intended for the purpose of producing an 
explosion, that contains any oxidizing and 
combustible units or other ingredients in such 
proportions, quantities, or packing, that an 
ignition by fire, by friction, by concussion, 
by percussion or by detonator of any part of 
the compound or mixture may cause such a 
sudden generation of highly heated gases that 
the resultant gaseous pressures are capable of 
producing destructive effects on contiguous 
objects or of destroying life and limb. 

note that this definition is identical, in all 
substantial respects, to the definition of "explosives" 
in section 61-1-506, MCA, concerning highway safety (see 
§ 61-9-413, l'ICA), and the definition of "explosives""""Tn 
former section 50-38-101(3), MCA. 
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In determining whether small arms ammunition or 
fireworks should be viewed as "explosives" for purposes 
of section 45-5-623(1) (a), MCA, I am guided by certain 
provisions in Article 77 of the Uniform Fire Code, which 
applies to the manufacture, possession, storage, sale, 
transportation, and use of explosives. Sections 
77.102(a) (3) and 77.102(a) (4) of the Code provide that 
nothing in Article 77 shall be construed as applying to 
the "sale, possession or use of fireworks" or to the 
"possession, transportation, and use of small arms 
ammunition." Although both fireworks and small arms 
ammunition contain small amounts of explosive materials, 
neither is considered an explosive for purposes of the 
regulatory provisions of Article 77 of the Uniform Fire 
Code. 

I therefore conclude that neither small arms ammunition 
nor permissible fireworks, as those terms are defined in 
the Uniform Fire Code and Montana statutes, comes within 
the meaning of "explosives" as that term is used in 
section 45-5-623 (1) (a), MCA. 

This conclusion is supported by my review 
background of section 45-5-623 (1) (a), MCA, 
consistent with the apparent intention 
Legislature. see § 1-2-102, MCA. 

of 
and 

of 

the 
is 

the 

Section 45-5-623, MCA, is a partial recodification of a 
number of statutes on unlawful transactions with 
children and was enacted by the Legislature as part of 
the Montana Criminal Code of 1973. Subsection (1) (a) 
was taken from section 69-1902, R.C.M. 1947, which 
stated in pertinent part: 

It shall be unlawful to sell, give away, or 
otherwise dispose of, or deliver to any person 
under eighteen (18) years of age any 
explosives, whether said person is acting for 
himself or for any other person. 

Section 69-1902, R.C.M. 1947, was retained by the 1973 
Legislature and was eventually recodified as section 
50-38-302, MCA. As part of the statutory law regarding 
explosives, this section was subject to the other 
provisions of Title 50, chapter 38, including section 
50-38-105(2), MCA, which stated that the chapter's 
provisions did not apply to small quantities of 
explosives (not exceeding five pounds at any one time) 
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or to persons carrying ammunition in reasonable amounts. 
Chapter 38 of Title 50 was repealed in its entirety by 
the Legislature in 1985 (section 3, chapter 187, 1985 
Mont. Laws); however, prior to repeal the Legislature 
apparently intended to exempt small arms ammunition and 
small amounts of explosive materials, such as those 
contained in lawful fireworks, from the provisions of 
these former statutes, including the statute from which 
section 45-5-623 (1) (a), MCA, was derived. 

I also note that the sale of fireworks is regulated by 
separate provisions in both the Montana statutes and the 
Uniform Fire Code. Tit. 50, ch. 37, MCA; Art. 78, 
Uniform Fire Code (1985), While section 50-37-103 (2), 
MCA, makes it unlawful for an individual under the age 
of 18 to possess for sale, sell, or offer for sale 
permissible fireworks, it does not forbid the sale of 
such fireworks to persons under the age of majority. If 
the Legislature had intended to restrict the sale of 
fireworks to persons who have attained a certain age, it 
would have expressly provided for such a restriction in 
chapter 37 of Title 50. Nor is any such age restriction 
found in Article 78 of the Uniform Fire Code. 

Another indication of legislative intent to treat 
fireworks and explosives differently is found in 
sections 7-33-4205 and 7-33-4206, MCA, which provide 
separate grants of authority for a city or town council 
to regulate these two kinds of fire-causing materials. 
If the Legislature considered fireworks to be 
"explosives," it would not have needed to grant 
additional authority, in section 7-33-4206, MCA, to the 
municipal council to regulate the sale and use of 
fireworks. 

Courts in other jurisdictions have held that the 
commonly accepted meaning of "explosives" does not 
include ordinary fireworks which are lawfully available 
for sale. to the public. ~· ~. People v. 
SantorellL, 408 N.Y.S.2d 893 (N.Y. Sup. Ct, 1978); 
Henderson v. Massachusetts Bonding ~ Insurance f.£.,_, 84 
S.W.2d 922 (Mo. 1935). While the annotation compiler's 
comments to section 45-5-623, MCA, suggest that the 
Legislature may have intended to include fireworks 
within the coverage of subsection (1) (a), MCA, I have 
found no further indication of such intent in my review 
of both present and former statutes regulating this 
area. 
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\•Ji th respect to snall arms arnrnu!"_i tion, you cr;r:r'2ct:y 
point out that & contrary construction cf section 
45-5-623 (1) Ia), MCA, would result it: apparent conflict 
with more specific statutes which regulate :Ohe use of 
~irei:n·ms, particularly foe· r.unting. Section 45-8-344, 
MCA, permits a child under the age of 14 to carry and 
use a loaded firearm in certain supervised situations 
and by implication allows a child over the age of 14 to 
possess a loaded firearm without the direct suoervision 
of an adult. Provisions in part 5 o: Title 87; chapter 
2, MCA, allow persons who are 12 years of age or older 
to obta1n various game animal licenses which entitle the 
holder to hunt, shoot, and kill game animals. Selling 
or giving small arms ammunition to persons under the age 
of majority is implicitly and necessarily authorized by 
these statutes, and it would be inconsistent to construe 
the term "explosives" in section 45-5-623(1) (a), MCA, in 
a manner that would turn such sales or gifts into 
unauthorized transactions with children. 

You have directed my attention to certain hazardous 
materials regulations of the United States Department of 
Transportation. These regulations classify both common 
fireworks and small arms ammunition as Class c 
Explosives and set forth specifications for shipping 
containers used in the transportation of explosives and 
other dangerous articles. 49 C.F.R. §§ 173.50 to 
17 3 .114. While I can understand that the federal 
government would view substantial quantities of common 
fireworks and small arms ammunition as minimum-hazard 
explosives for purposes of regulating their 
transportation, I am not persuaded that this 
classification should apply to section 45-5-623 (1) (a), 
MCA. I note that the federal code chapter on explosive 
materials does not apply to small arms amrnuni tion and 
its components. 18 u.s.c. § 845(a) (4). Although the 
definiti0n of "explosives" in 18 u.s.C. § 841(d) has 
been held to include certain illegal and highly powerful 
fireworks (see, ~· United ~es ~Womack, 654 F.2d 
1034 (5th Cir. 1981), cert. denied, 454 U.S. 1156 
(1982), the federal definitforl~n Title 18 is 
substantially broader than the Uniform Fire Code's 
definition of "explosive" and, in any event, does not 
appear to include permissible "common fireworks," as 
defined in section 50-37-105, MCA, which may be lawfully 
sold to the public pursuant to section 50-37-104, MCA. 
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It is certainly possible, of course, that fireworks 
which do not meet the definition of "permissible 
fireworks" under section 50-37-105, MCA, could come 
within the purview of section 45-5-623(1) (a), MCA. My 
holding is therefore confined to those ':~reworks which 
may be lawfully sold at retail in accordance with 
section 50-37-104(1), MCA. 

Finally, I again call your attention to the speci::ic 
authority of cities and towns to regulate both 
explosives and fireworks. §§ 7-33-4205, 7-33-4206, HCA. 
Section 45-5-623 (1) (a), MCA, acknowledges this authority 
by expressly permitting a city to enact an ordinance 
excepting certain transactions from the scope of the 
statute. I do not find any indication of legislative 
intent to extend this ordinance-making authority to 
counties. 

THEREFORE, IT IS MY OPINION: 

The term "explosives" in section 45-5-623(1) (a), 
MCA, does not include small arms ammunition or 
fireworks permitted to be sold to the public under 
section 50-37-104 (1), MCA. 

10-5/26/88 Montana Administrative Register 



-1034-

NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposa 1. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention 'lOY 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: of is a 
loose lea comp a on y of a 11 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

MAR) is a soft 
~~~~~~~~~~~~~~~~~w~17ce-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2, Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

'I'he Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through December 
31, 1987. This table includes those rules adopted during the 
period December 31, 1987 through March 31, 1988 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule. ) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1987, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 or 1988 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I-V 

2.5.201 

2.5.201 

2.21.605 

2.21.804 
2.21.810 

2. 21.1301 

2. 21.6706 

and other rules Use of State's 
and Facilities, 

Modifications or 
Systems - Use of 

Telecommunications Systems 
Approval of Installations, 
Removal of Telecommunications 
Systems, p. 1229, 2086 
and other rules Purchasing Definitions 
Department Responsibilities Delegation of 
Purchasing Authority - Competitive Sealed Bids 
and Proposals - Small Purchases of Supplies and 
Services, p. 799, 2144 
and other rules - Contracting for supplies and 
Services, p. 1151, 1961 
and other rules - Holidays for State Employees, 
p. 1848, 2369 
and other rules - Sick Leave Fund, p. 733, 1202 
and other rule - Sick Leave Fund - Structure of 
Fund - Eligibility to Receive Grants, p. 1, 472 
and other rules - Sexual Harassment Prevention, 
p. 446 
and other rules 
Program, p. 505, 1337 

Employee Incentive Award 

(Public 
I-III 

Employees' Retirement Board) 
and other rules - Salary and service credits for 
Retirement Systems Qualifying out-of-state 
service in PERS - Purchasing Military service in 
the Sheriffs' Retirement System - Granting Full 
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(Teachers' 
I-IX 

2.44.517 

(State Tax 
2.51.307 

(Workers' 
2.52.310 
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Service Credit for Temporary service Reductions, 
p. 617, 1338 

Retirement Board) 
and other rules - Teachers' Retirement System, 
p. 1600, 2233 
Formula for Determining Contributions Due on 
Termination Pay, p. 2277, 473 

Appeal Board) 
and other rule - Appeals from Real and Personal 
Property Tax Appraisals - orders of the Board -
Decision by the Board, p. 154, 474 

Compensation Judge) 
and other rule - Procedural Rules - Time and 
Place of Trial - Appeals, p. 1149, 1618 

AGRICULTURE, Department of, Title 4 

I 

I-II 

I-II 

I-VII 
I-XI 

4.4.302 

4.5.110 

4.12.1806 

Assessment of Fees for Financial Consulting and 
Debt Mediation, p. 803, 1342 
and other rules - Produce Wholesalers - Itinerant 
Merchants Establishing Bond Equivalents, 
p. 622, 1341 
Emergency Rule - Creating a Quarantine to Prevent 
the Entry of Varroa Mite Infested Honeybees into 
Montana, p. 1963 
Administration of the Honey Bee Program, p. 1855 
Administration of the Alfalfa Leaf-cutting Bee 
Program, p. 1232, 1965 
and other rules Administration of Claims 
Against State Hail Insurance, p. 1861, 267 
and other rules Regulation of Noxious Weed 
Seeds and Seed Merchandising Licenses, p. 1859, 
268 
Collection of Fees for Produce Inspections, 
p. 805' 1340 

STATE AUDITOR, Title 6 

I-IV Group Coordination of Benefits, p. 940, 1371, 
1766 

I-VII Independent Liability Funds, p. 1864, 2372 
I-1X Periodic Payment of Quarterly Premium Taxes, 

P· 1868, 2373 
I-X Health Maintenance Organizations, p. 1238, 1770 
6.6.1502 and other rules crop Hail Insurance Rate 

Filings, p. 631 

COMMERCE, Department of, Title 8 

(Board of 
8.6.413 
(Board of 
8.10.1006 

10-5/26/88 

Architects) 
Fee Schedule, p. 2213, 166 

Barbers) 
Procedure Upon Completion, p. 627. 1205 
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(Board of 
B.12.603 
8.12.606 

B.l2.607 
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Chiropractors) 
Examinations, p. 2122, 44 
and other rule - Renewals - Continuing Education 
- Inactive Status, p. BOB, 1343 
and other rules - Unprofessional Conduct - Code 
of Ethics - Disciplinary Actions - Independent 
Medical Evaluations - Consultations, p. 2215, 3, 
475 

(Board of Cosmetology) 
8.14.601 and other rules Schools Instructors 

Applications Examinations Electrology 
Sanitary Standards - Salons - Licenses, p. 2278, 
4, 704 

(State Electrical Board) 
B .lB. 402 and other rules Applications Fees 

Examinations - Continuing Education, p. 5, 567 
(Board of Horse Racing) 
8.22.502 and other rules Licenses Issued for 

Conducting Parimutuel Wagering on Horse Racing -

B.22.1B04 
(Board of 
B.24.405 

B.24.405 
8.24.409 
(Board of 
I-VII 

B.28.420 
(Board of 
I 

General Provisions General Requirements 
General Rules - Definition of Conduct Detrimental 
to the Best Interests of Racing, p. 217, 569, 709 
Twin Trifecta, p. 739, 1619 

Landscape Architects) 
and other rule 
p. 2124, 167 
Examinations, p. 785 
Fee Schedule, p. 9 

Medical Examiners) 

Examinations Renewals, 

Licensing, Conduct and Fees for Nutritionists, 
p. 453, 823 
Fee Schedule, p. 2127, 45, 385 

Morticians) 
and other rules - Transfer or Sale of Mortuary 
License Board Meetings and Fee Schedule, 
p. 1251, 2088 

(Board of Nursing) 
I and other rules 

Another State 
Certificate of 
p. 1253, 1620 

Verification 
Application for 
Nurse-Midwifery 

(Board of Nursing Home Administrators) 

of License to 
Recognition 

Renewals, 

8.34.403 and other rules Board Meetings Public 
Information - Examinations - continuing Education 

B.34.414 
(Board of 
B.35.407 
(Board of 
B.36.406 
8.)6.409 

- Fee Schedule - Reinstatement, p. 223, 1206 
Examinations, p. 2129, 710 

Occupational Therapists) 
Fees, p. 633 

Optometrists) 
General Practice Requirements, p. 551 
and other rules Fee Schedule Therapeutic 
Pharmaceutical Agents, p. 1718, 2234 
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(Board of outfitters) 
8.39.101 and other rules outfitters and Professional 

8.39.401 
Guides, p. 553 
and other rules - Board organization - Procedural 
Rules Public Participation Outfitters 
Standards and Requirements, p. 1870, 46 

(Board of Pharmacy) 
8. 40.404 and other rule - Examination Fee - Rescheduling 

(Board of 
8.42.403 
(Board of 
8.48.1105 
(Board of 
8.50.423 

of Dangerous Drugs, p. 2294, 271 
Physical Therapy Examiners) 

Fees, p. 2220, 168 
Professional Engineers and 

Fee Schedule, p. 810, 1555 
Land Surveyors) 

Private Security Patrolmen and Investigators) 
and other rules Definitions Temporary 
Employment Without Identification card - Resident 
Manager and Qualifying Agents Identification 
Pocket Card Insurance Requirements 
Termination of Business Fee Schedule 
Assessment, p. 629, 1779 

(Board of Psychologists) 
8. 52.401 and other rules - Psychology - Applications 

Examination - Reciprocity - Licensing - Fees -
Standards Unprofessional Conduct Ethical 
Practice, p. 2296, 570 

(Board of Realty Regulation) 
I-XVI Licensure of Timeshare Brokers and Salespersons -

8.58.411 
8.58.411 
8.58.415A 
(Board of 
8.61.402 

Registration of Timeshare Offerings, p. 332, 
887 
Fee Schedule, p. 1256, 1607, 2089 
Fee Schedule - Late Renewals, p. 1720, 2236 
Continuing Education, p. 634, 1780 

social Work Examiners and Professional Counselors) 
and other rules Licensure Requirements 
Applications - Hours, Credits and Carry over -
Noncompliance - Fees, p. 1721, 169 

(Building Codes Bureau) 
8. 70.101 and other rules - Incorporation by Reference of 

8.70.1401 

Building Codes Extent of Local Programs 
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehicles, p. 1725, 2237 
Application for Fireworks Wholesaler Permit, 
p. 1735, 171 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules- Tramway Rules- ANSI Standards, 

p. 1159, 1621 
(Milk control Bureau) 
8.79.301 Licensee Assessments, p. 338, 712 
(Financial Bureau) 
8.80.501 Application for Satellite Terminal Authorization, 

p. 1527' 1968 
(Board of Milk Control) 

Notice of Public Hearing for a Statewide Pooling 
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-1040-

Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p. 1737, 481, 
713 
Class I Price Formula, p. 846 
Class I Price Formula, p. 849 
Transportation of Class I Bulk Milk Between 
Plants, p. 851 
Emergency Amendment - Pricing Rules 
Price Formula, p. 2238, 48 

Class I 

8.86.301 Pricing Rules -Class I Price Formula, p. 2318 
(State Banking Board) 
I Emergency Rule Chartering of State Banks 

8.87.203 
Without Notice, p. 1065 
and other rule Application Procedure for a 
Certificate of Authorization for a State 
Chartered Bank - State Bank Organized for Purpose 
of Assuming Deposit Liability of Any Closed Bank, 
p. 1529, 1970 

(Local Government Assistance Division) 
I Administration of the 1987 Federal Community 

Development Block Grant (CDBG) Program, p. 357, 
1207 

I 

8.94.101 

(Montana 
8.97.402 

8.97.406 

8.97.409 

Administration of the 1988 Federal Community 
Development Block Grant Program (CDBG), p. 635 
Minimum contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p. 1742, 50 

Economic Development Board) 
and other rules criteria for Determining 
Eligibility - Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fees, Costs and 
Other Charges - Taxable Revenue Bond Program -
Terms, Interest Rates, Fees and Charges 
Application Procedure to Become a "Certified" 
Montana capital Company - Application Procedure 
to Become a "Qualified" Montana Capital company, 
p. 636, 1070 
Economic Development Linked Deposit Program, 
p. 405, 1210 
Loan Participation - Working Capital, p. 1609, 
2145 

8. 97.802 and other rules - Definitions - Applications -
Tax credits, p. 1874, 2241 

(Hard-Rock Mining Impact Board) 
8.1D4.203A Definitions, p. 1161, 1781 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p. 812, 1344 
(Montana Health Facility Authority) 
8.120.206 Fees, p. 2327, 272 
(Montana Science and Technology Development Board) 
8.122.101 and other rules Investments by the Board, 

p. 2018, 494 
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(Video Gaming control Bureau) 
I-III and other rule Emergency Rules Licensing 

Video Gaming Machines, p. 1067 
I-VIII and other rules Licenses and Software 

specifications for Video Gaming Machines - Policy 
- Definitions Application for License 
Licensee Qualifications Denial Judicial 
Review Quarterly Reporting Requirements 
Record Retention Requirements General 
Specifications for Machines Software 
Specifications Restrictions Prohibited 
Machines - Possession of Unlicensed Machines -
Location Approval by Department Repairing 
Machines Inspection and Seizure 
Transportation - Registration of Manufacturers, 
Suppliers or Distributors, p. 1258, 1972 

(Montana State Lottery Commission) 
8.127.610 License Renewal Fee, p. 2330, 274 
8.127.1201 Prizes, p. 1279, 51 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
I-IV Definitions and Tuition Rates for Special 

I-IX 

10.6.101 
10.43.101 

Education, p. 221, 714 
Establishment of Clearing Accounts for Use in 
School Districts, p. 1745, 2375 
and other rules - School Controversies, p. 2331 
and other rules Operation of Postsecondary 
vocational-Technical Centers, p. 1743, 2377 

(Board of 
I 

Public Education) 

I 

10.57.301 

10.57.601 

10.58.101 
10.65.201 

10.66.104 

10-5/26/88 

Student Assessment, p. 340 
Student Transportation for the Montana School for 
the Deaf and Blind, p. 1372, 2146 
and other rule - Endorsement Information - Class 
3 Administrative Certificate, p. 2131, 52 
and other rules - Request to suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary 
Action - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Board/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211 
Advisory Group, p. 11, 637 
and other rule - Policy Statement on Kindergarten 
Accreditation and Schedule Variances Local 
District Participation, p. 639 
Fees for GED Test Battery, p. 637 
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(Montana State Library Commission) 
10.101.101 and other rules Montana Library Services 

Advisory Council Library Services and 
Construction Act (LSCA) Grants, p. 302, 1622 

10.101.203 and other rules- Organizational and Procedural 
Rules General Policy and Public Library 
Development, p. 283, 741, 1624 

FAMILY SERVICES, Department of, Title 11 

I-II and other rule - Recovery of Foster Care or Day 
Care Overpayments, p. 457, 825 

I-III Designation of Local Services Areas and Local 
Youth Services Advisory councils, p. 1382, 1784 

I-VIII Confidentiality of case Records Containing 
Reports of Child Abuse and Neglect, p. 949, 1980, 
2378 

I-VIII Temporary Rules Youth Placement Committees, 
p. 1163' 1556 

I-VIII Youth Placement Committees, p. 1169, 1625 
I-XIII Procedures for Rulemaking - Declaratory Rulings -

Contested Case Hearings, p. 1374, 1782, 2378 
I-XXVI Licensing Requirements for Youth Detention 

Facilities, p. 2037, 2379 
11.5. 407 and other rule - Defining Supplemental Payment 

Eligibility Based on Living Arrangement - Setting 
Standards for Supplemental Payments, p. 642 

11.6.104 Eligibility Requirements for Adoptive 
Applicants, p. 644 

11. 7 . 3 0 6 and other rules - Requests for Fair Hearings, 
p. 854 

11.7.501 Foster Care Review Committees, p. 1879 
11.12.101 and other rule substitute care Placement 

Budgets, p. 2133, 172 
11.12.104 Youth care Facility Licensing Criteria, p. 646 
11.14.102 Defining Group Facilities Established Chiefly for 

Educational Purposes, p. 342 
46.5.922 Child Day Care Centers, p. 1175 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I 
I-V 

I-VI 

I-VII 

I-VIII 
12.3.101 

12.6.201 

Prerequisites for Special Elk Permit, p. 225, 879 
Administration of the Pheasant Enhancement 
Program, p. 16, 720 
Guidelines for the Sale of Excess Fish Eggs, 
p. 19, 497, 575 
Establishing Procedures for Wildlife Habitat 
Acquisition, p. 13, 880 
Rules Regulating Fishing Contests, p. 959, 1627 
and other rules - Licenses and License Agents, 
p. 227, 716 
and other rules - Field Trial Regulations, p. 28, 
496' 
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12.6.901 

12.6.901 

12.6.1406 

12.8.202 

12.8.504 
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Personal Flotation Devices and Life Preservers, 
p. 308, 1072 
Limit the Requirements For Fire 
small Motorboats and vessels, p. 
Establishing a No Wake Speed 
Harrison Lake, p. 242, 1557 

Extinguishers on 
363, 1073 
on Portions of 

Prohibiting Motor or Engine Operated Vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 244, 1480 
Water Safety Regulations - Closing Crystal Lake 
in Fergus County to Motor-Propelled water Craft 
and to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955, 2242 
Allowing for the Sale of the Progeny of Raptors 
Under Certain Conditions, p. 344, 718 
and other rules Public Use Regulations for 
Department's Designated Recreation Areas, p. 21, 
498 
Cultural Resource Coordinator, p. 29, 499 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I 

I-XII 

I-XLIX 

16.6.301 

16.8.701 

16.8.820 

16.8.937 

16.20.603 

16.29.101 

10-5/26/88 

Licensing and Certification of 
Hospital Protocols for Organ 
p. 1384, 1786 
Procedures for Administration 
Supplemental Food Program, p. 346 
and other rules - Control Measures 
Spread of Communicable Diseases, 
2147 

Hospitals 
Procurement, 

of the WIC 

to Prevent the 
p. 816, 964, 

and other rules - Records and Statistics - Birth 
Certificates - Marriage Applications - Death and 
Fetal Death Certificates, p. 997, 1481 
and other rules - Air Qualilty - Definitions of 
PM-10 PM-10 Emissions and Total Suspended 
Particulate - High-Volume Measurement Method for 
Lead - Ambient Air Quality Standards for PM-10 -
Significant Emission Rates for PM-10 - Ambient 
Air Increments for Total Suspended Particulate, 
p. 463, 826 
Air Quality Standards for Sulfur Dioxide, p. 742, 
815, 1482 
and other rules Air Quality Models Fuel 
Burning Equipment New Source Performance 
Standards - Emission Standards for Hazardous Air 
Pollutants Lewis & Clark county Clean Air 
Ordinance, p. 2135, 500 
and other rules - Surface Water Quality Standards 
- Classification of surface Waters in the State, 
P• 651 
and other rules - Dead Human Bodies - Embalming 
and Transporting Dead Human Bodies, p. 648 
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-1044-

and other rules - Review of Certificates of Need 
for Health care Facilities, p. 641, 1074, 725 
Reportable Tumors, p. 358, 726 
and other rules End-stage Renal Disease 
Application Procedures - Benefit Periods - Non
financial Eligibility Requirements Eligible 
Services and Supplies - Non-eligible services -
Conditions on Paying Claims, p. 1387, 1790 
and other rules - Hazardous Waste Management -
Federal Regulatory changes Pertaining to Closure 
and Post-closure Requirements - Access to Public 
Records Transfer Facilities Commercial 
Transfer Facilities Holding Hazardous wastes for 
Ten Days or Less, p. 1881, 53 
and other rules - Hazardous Wastes - Definition 
of Hazardous Wastes - Requirements for Recyclable 
Materials Reclassification as a Boiler 
Regulation of Certain Recycling Activities 
Information Statement Pertaining to ARM Title 16, 
Chapter 10, Regarding the Availability of 
Information, p. 459 

HIGHWAYS, Department of, Title 18 

I 

I 
I 

certifying Drivers of Special Vehicle 
Combinations, p. 31, 386 
Special Vehicle Combinations, p. 747, 1484 
Display of Monthly or Quarterly GVW Fee Receipts, 
p. 1000, 1483 

INSTITUTIONS, Department of, Title 20 

20.2.201 
20.3.202 

20.3.401 

Contested cases, General Authority, p. 2341, 387 
and other rules - Certification and Evaluation of 
Alcohol Progr~ns, p. 1906, 2383 
Certification of Chemical Dependency counselor, 
Costs of Re-ex~ination, p. 156, 576 

JUSTICE, Department of, Title 23 

I-II 
I-XIX 

23.3.118 

23.3.133 

23.3.301 

23.4.101 

Exemption from the seatbelt Use Act, p. 2058, 173 
Implementation of the Victims Compensation Act by 
the Crime Victims Unit and Division of crime 
Control, p. 1391, 1793 
and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p. 1002, 1611, 503 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399, 62 
and other rules - Highway Patrol Qualifications 
and Procedures, p. 1748, 72 
and other rules - Alcohol Analysis, p. 2138, 275 
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LABOR AND IND~STRY, Department ?fr Ti~~e 24 

I-VIII 
24.9.214 

24.12.204 

24.16.9007 

New Horizons Program, p. 1005, 1486 
and other rules - Procedures for Contested Case 
Hearings, p. 669 
Establishing Qualifications of Daycare Providers 
for the New Horizons Program, p. 33, 388 
Annual Adoption of Prevailing Rate of Wages, 
p. 1177' 1633 

(Human Rights Commission) 

24.9.210 

24.9.214 

Notice of Hearing and Petition for Declaratory 
Ruling In the Matter of Application of the 
Missoula Community Hospital, as to Whether it May 
Employ Only Males as Orderlies, p. 2060 
and other rules - Procedures for Investigation 
and conciliation of Complaints Filed with the 
Commission - Pre-hearing Procedures, p. 431, 1088 
and other rules Procedures for Contested 
Case Hearings, p. 669 
Age Discrimination in Housing, p. 1094 24.9.1107 

(Workers' 
I 

Compensation Division) 

I 

I 

I 

I 

I 

I 
I-II 
I-IV 
24.29.702A 

Temporary Rule - Impairment Rating Panel, p. 660, 
1084 
Temporary Rule - Distribution of Benefits from 
the Uninsured Employers Fund, p. 662, 1083 
Distribution of Benefits from the Uninsured 
Employers Fund, p. 1532, 1991 
Impairment Rating Dispute Procedure, p. 1534, 
1985 
Security Deposits of Plan Number Two Insurers, 
p. 1549, 1992 
Time Limits for Administrative Review 
contested case Hearings, p. 668, 1212 
Rates for Hospital Services, p. 1918, 2388 
Temporary Rules - Rehabilitation, p. 664, 1086 
Rehabilitation, p. 1536, 1988 

and 

and other rules - Self-Insurers, p. 1549, 1920, 
2385 

STATE LANDS, Department of, Title 26 

I 

I-X 

l0-5/26/88 

and other rules - Federal Farm Compliance Program 
- Fee Schedule - Definitions - Rental Rates 
Lease and License Reports and Renewal 
Assignments - subleasing - Pasturing Agreements -
cancellation of Lease or License - Mortgages and 
Pledges, p. 1281, 73 
and other rule - Remining Under the Montana Strip 
and Underground Mine Reclamation Act, p. 2063 
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LIEUTENANT GOVERNOR, Title 30 

(Statehood 
30.3.102 

Centennial Office) 
and other rule 
Exclusive Licenses 
p. 2222 

Changing of Royalties for 
- Fees for Project Licenses, 

LIVESTOCK, Department of, Title 32 

I 

32.3.104 
32.3.216 
32.3.219 

32.3.220 
32.3.401 

32.3.1203 

Establishment of a State Meat and Poultry 
Inspection Program, p. 2342, 390 
Subject Diseases or Conditions, p. 1293, 83 
Equine Quarantine Stations, p. 1288, 84 
Protecting Montana Swine Industry Against 
Importation of Disease, p. 1291, 1994 
Importation of Bovine Semen, p. 2345, 399 
and other rules Clarifying Authority for 
Control of Brucellosis Affected Herd owner 
Rights and Obligations, p. 1295, 85 
and other rules - Updating Rabies Procedures, 
p. 1930, 86 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of 
I-XXII 

36.12.101 

36.15.216 

36.16.101 

36.20.101 

(Board of 
36. 21.415 

(Board of 
36.22.501 

Natural Resources and Conservation) 
Procedures and Policy for the Reclamation and 
Development Grants Program, p. 2347, 727 
and other rules Definitions Forms 
Application and Special Fees Issuance of 
Interim Permits, p. 857, 1560 
Minimum Standards for Granting a Permit for the 
Establishment or Alteration of an Artificial 
Obstruction or Nonconforming Use in a Designated 
Floodway, p. 691 
and other rules - Policy and Purpose of Rules -
Definitions - Forms - Applications - General -
Application Content Analysis of Need 
Determination of Amount Management Plans 
Processing Applications and Monitoring 
Reservations Department Responsibilities 
Action on Applications and Monitoring 
Reservations - Board Responsibilities - Action on 
Applications Board Decision criteria 
Individual Users - Fees and Costs - Applications 
in Missouri River Basin, p. 787 
and other rules Weather Modification 
Regulation, p. 863, 1561 

Water Well Contractors) 
and other rules - Fee Schedule - Monitoring Well 
Constructor Licenses, p. 1180, 1635 

Oil and Gas Conservation) 
and other rule - Location Limitations - Plugging 
and Abandonment Procedures of Seismic Shot Holes, 
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p. 520, 1095 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I 

I-IV 

38.3.704 

38.5.1801 

38.5.2502 

Allowing All Motor Carriers Registered with the 
Montana Public Service Commission to Purchase a 
Temporary Vehicle Trip Permit in Lieu of a 
Vehicle Identification Stamp, p. 2224, 276 
Ratemaking Treatment of Contribution in Aid of 
Construction, p. 2356, 731 
and other rule Filing by Motor carriers of 
Proof of Insurance, p. 874, 1345 
and other rules - Prohibiting the Nonessential 
Use of Natural Gas for Outdoor Lighting, p. 1616, 
2161 
Responsibility for the Expense of Maintaining 
Water Utility Service Pipes from the Water Main 
to the Consumer's Property Line, p. 1614, 2162 

REVENUE, Department of, Title 42 

I 

I 

I 

I 
I 

I 
I 
I 

I 

I 

I 
I 
I 
I 

I-II 

I-II 

I-III 
I-IV 
I-V 

10-5/26/88 

Partial Payment of Taxes - Rules on Waiver of 
Penalty and Interest, p. 565, 882 
Clarification of Exception to Tax Levy Limit for 
the Property Assessment Division, p. 2071, 396 
Motor Fuel Tax Cardtrol Compliance and 
Administration, p. 1008, 1565 
Exempt Retirement Limitation, p. 1186, 1801 
Income Tax Deduction for Household and Dependent 
Care Expenses, p. 1188, 1642 
capital Gain Exclusion, p. 1190, 1640 
10% Income Tax Surtax, p. 1192, 1639 
Motor Fuel Tax Bonds - Problem Accounts, p. 1196, 
1651 
Severance Tax 
1650 

Stripper Exemptions, p. 1198, 

Temporary Rule Severance Tax 
Exemption in Excess of Actual 
p. 1200, 1563 

Stripper 
Production, 

Small Business Liability Funds, p. 1750, 2390 
Definition of Earned Income, p. 1943, 2243 
Surtax on Corporations, p. 1951, 277 
and other rule - Residences of Disabled Veterans, 
p. 243, 737 
Low Income Residential Property Tax Benefit, 
p. 238, 734 
New and Expanding Industry and Class Twenty 
Property, p. 264, 742 
Withholding Tax-Lien-Affidavit, p. 1194, 1643 
Operating Liquor Stores, p. 1183, 1798 
Corporation License Tax Exemption for Research 
and Development Firms, p, 1450, 1802 
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I-VII 

I-VIII 

I-X 

I-X 
I-XI 
I-XI 

I-XI 
I-XI 

I-XIII 

42.6.101 

42.6.121 

42 .11. 201 

42.12.128 

42.13.222 

42.15.311 

42.17.105 

42.17.105 

42.17.105 

42.17.131 

42.21.101 

42.21.106 

42.21.114 
42.21.120 

42. 21.201 

42.22.101 
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Sales Assessment Ratio Studies to Adjust Real 
Property Values, p. 158, 577 
Airline Regulations for Corporation License Tax, 
p. 2073, 401 
Purchasing and Distribution of Liquor and Table 
Wine Products, p. 1932, 87 
Tertiary Production for Natural Resource and 
corporations Tax, p. 1422, 2091 
Dangerous Drug Tax Act, p. 1433, 2093 
Temporary Rules - Accommodation Tax, p. 674, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
Accommodations Tax for Lodging, p. 1020, 1637 
Water's Edge Election for Multinational 
Corporations for Corporation Taxes, p. 1945, 
2226, 278 
Light Vehicle and Motorcycle Tax 
Property Tax, p. 1014, 1646 

Personal 

and other rules Scale of Suggested Minimum 
Contributions for Child Support, p. 1941, 2391 
and other rule - Child support Collection Fees, 
p. 360, 733 
and other rule Montana Liquor Vendors and 
Representatives, p. 1441, 1795 
and other rule Catering Endorsements 
Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p. 876, 1491 
Beer Wholesaler and Table Wine Distributor 
Recordkeeping Requirements, p. 754, 1213 
and other rule - Withholding from Retirement Plan 
Benefits, p. 1430, 1752, 392 
Temporary Amendment - Computation of Withholding, 
p. 672, 1112 
Computation of Withholding - Income Tax, p. 1029, 
1564 
Computation of Withholding - Income Tax, p. 1953, 
2244 
Withholding Allowance Review Procedures, p. 683, 
1113 
and other rule Aircraft and Watercraft 
Taxation, p. 236, 746 
and other rules - Trending and Depreciation for 
Personal Property for Taxation Purposes, 
p. 249, 747 
Abstract Record Valuation, p. 247, 748 
and other rules - Taxation of Livestock, p. 232, 
751 
and other rules - Classification of Nonproductive 
Patented Mining Claims and Nonproductive Real 
Property, p. 758, 1214 
and other rule - Taxation of Airlines, p. 229, 
752 
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42.25.1001 and other rules- Net Proceeds Rules for the 
Natural Resource and Corporation Tax Division, 
p. 361 

42.25.1005 and other rules - Temporary Rules - Severance Tax 
- Stripper Well and New Well Incentives, p. 1010, 
1489 

42.25.1005 and other rules - Severance Tax - Stripper Well 
and New Well Incentives, p. 1031, 1647 

42.31.2141 Personal Property Tax and overpayment Refunds for 
Public Contractors, p. 1438, 1803 

SECRETARY OF STATE, Title 44 

I 

I-II 

1.2.204 

and other rules - Fees for Filing Federal Tax 
Liens - Fees for Filing Documents, p. 470, 828 
and other rule Fees and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Information Obtained by Public Access, p. 1553, 
2163, 2392 
and other rules - Temporary Rules - Rule Types 
and Their Location - Updating Procedures, p. 685, 
1114 

1. 2. 331 and other rule - Removal of Repealed Rules from 
ARM - Official Report of the Recodification of 
Title, p. 1299, 1652 

1. 2. 419 1988 Scheduled Dates for Filing and Publication 
of the Montana Administrative Register, p. 2080, 
2392 

1.2.421 and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956, 2357A, 282 

44.9.202 and other rules Procedures for Conducting 
Elections by Mail Ballot, p. 1753, 2394 

(Commissioner of Political Practices) 
44.10. 331 and other rules - Limitations on Receipts from 

Political Committees to Legislative Candidates -
Uniform System of Accounts - Mass Collections at 
Fundraising Events, p. 161, 595 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-II Inpatient Hospital Reimbursement System Based 
Upon Diagnosis Related Groups (DRGs) for Montana 
Medicaid Program, p. 1304, 1658, 1804 

I-IV Medicaid Reimbursement for Services of Nurse 
Specialists, p. 1331 

I-VII and other rule Reporting and Handling of 
Incidents Relating to Recipients of Developmental 
Disability Services, p. 39, 381 

46.2.210 and other rule - Administrative Fair Hearings, 
p. 2082, 2395 

46.2.302 Civil Rights Complaints, p. 693 
46.4.101 and other rules - Transfer of rules from the 
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I-VI 

I-VII 

I-VIII 

I-X 

I-X 
I-XI 
I-XI 

I-XI 
I-XI 

I-XIII 

42.6.101 

42.6.121 

42 .11. 201 

42.12.128 

42.13.222 

42.15.311 

42.17.105 

42.17.105 

42.17.105 

42.17.131 

42.21.101 

42.21.106 

42.21.114 
42.21.120 

42. 21.201 

42.22.101 

-1048-

Sales Assessment Ratio Studies to Adjust Real 
Property Values, p. 158, 577 
Airline Regulations for Corporation License Tax, 
p. 2073, 401 
Purchasing and Distribution of Liquor and Table 
Wine Products, p. 1932, 87 
Tertiary Production for Natural Resource and 
Corporations Tax, p. 1422, 2091 
Dangerous Drug Tax Act, p. 1433, 2093 
Temporary Rules - Accommodation Tax, p. 674, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
Accommodations Tax for Lodging, p. 1020, 1637 
Water's Edge Election for Multinational 
Corporations for Corporation Taxes, p. 1945, 
2226, 278 
Light Vehicle and Motorcycle Tax 
Property Tax, p. 1014, 1646 

Personal 

and other rules - Scale of Suggested Minimum 
Contributions for Child Support, p. 1941, 2391 
and other rule - Child Support Collection Fees, 
p. 360, 733 
and other rule Montana Liquor Vendors and 
Representatives, p. 1441, 1795 
and other rule Catering Endorsements 
Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p. 876, 1491 
Beer Wholesaler and Table Wine Distributor 
Recordkeeping Requirements, p. 754, 1213 
and other rule - Withholding from Retirement Plan 
Benefits, p. 1430, 1752, 392 
Temporary Amendment - Computation of Withholding, 
p. 672, 1112 
Computation of Withholding - Income Tax, p. 1029, 
1564 
Computation of Withholding - Income Tax, p. 1953, 
2244 
Withholding Allowance Review Procedures, p. 683, 
1113 
and other rule Aircraft and Watercraft 
Taxation, p. 236, 746 
and other rules - Trending and Depreciation for 
Personal Property for Taxation Purposes, 
p. 249, 747 
Abstract Record Valuation, p. 247, 748 
and other rules - Taxation of Livestock, p. 232, 
751 
and other rules - Classification of Nonproductive 
Patented Mining Claims and Nonproductive Real 
Property, p. 758, 1214 
and other rule - Taxation of Airlines, p. 229, 
752 
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42. 25. LOOl and other rules Net Proceeds Rules for the 
Natural Resource and Corporation Tax Division, 
p. 361 

42.25.1005 and other rules - Temporary Rules - severance •rax 
- stripper Well and New Well Incentives, p. 1010, 
1489 

42.25.1005 and other rules - Severance Tax - Stripper Well 
and New Well Incentives, p. 1031, 1647 

42.31.2141 Personal Property Tax and Overpayment Refunds for 
Public Contractors, p. 1438, 1803 

SECRETARY OF STATE, Title 44 

I and other rules - Fees for Filing Federal Tax 
Liens - Fees for Filing Documents, p. 470, 828 

I-II and other rule Fees and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Information Obtained by Public Access, p. 1553, 
2163, 2392 

1. 2. 204 and other rules - Temporary Rules - Rule Types 
and Their Location - Updating Procedures, p. 685, 
1114 

1. 2. 331 and other rule - Removal of Repealed Rules from 
ARM - Official Report of the Recodification of 
Title, p. 1299, 1652 

1. 2. 419 1988 Scheduled Dates for Filing and Publication 
of the Montana Administrative Register, p. 2080, 
2392 

1.2.421 and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956, 2357A, 282 

44.9.202 and other rules Procedures for Conducting 
Elections by Mai 1 Ballot, p. 17 53 , 2 3 9 4 

(Co~nissioner of Political Practices) 
44.10.331 and other rules- Limitations on Receipts from 

Political committees to Legislative Candidates -
Uniform System of Accounts -· Mass Collections at 
Fundra1sing Events, p. 161, 595 

SO~I6L AND REHABILITATION SERVICES, Department of, Title 46 

J.-li 

46.2.210 

46o2.l02 
46.Ll01 

Inpatient Hospital Reimbursement System Based 
l'pon Diagnosis Related Groups (DRGs) for Montana 
Medicaid Program, p. 1304, 1658, 1804 
Medicai.d Reimbursement for Services of Nurse 
Specialists, p. 1331 
and other rule Reporting dnd Handling of 
Incidents Relating t.o Recipients of Developmental 
Disability Services, p. 39, 381 
and other rule - A<iministrative Fair Hear i.aqs, 
p. 2082, 239') 
Civil Rights Complaints, p. 693 
and other l_·ules Transfc:r of rules from the 


