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The Hontana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agcncias' proposed n~w~ amended or repealed J~ules, the 
rQtionale ~ur the change, date and address of public hearing, 
and lvhere written comments may be submitted. The rule section 
1ndicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The inter~retation 
aection contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back o£ each register. 
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S~ATE OF ~ONTANA 
:J,~PA~'-:{£1/T OF CO.'L'·iERCE 

BEFOOl"; 'r'l~ 110NTAIIA SGI>:'i'JS ANi:J TE'::Hr;OLDGY D~:VEL:.WlE;!T BJA?C 

In the matter of the propoded 
adoption of new rJles, amend
ment of rules 8.122.101 and 
8.122.203 and rep~al of rules 
pertaining to inves~mento by 
the Montana Scienc0 and Tech
nology Development Bo3rd 

TO: All Int8rested Persons. 

~O'TI~E OF PUBL:C HEARING 
ON PROPOSED NEd RULES, PRO
POSED AMENDMENT OF RULES AND 
PROPOSED REPEAL JF RULES 
PE~TAINING TO INVEST~ENT3 BY 
THE MONTA~A SCIENCE AND 
TECHNOLOGY DEVELOPMENT BOARD 

l. On December 4, 1987, at 10:00 a.m., a public hearing 
will be held at the office of the Commis~ioner of Higher 
Education, 33 South Last Chance Gulch, Helena, Montana, in the 
co~ference room, to consider the proposed ado~tion, amendment, 
and repeal or rules pertaining to investments by t~e Montana 
Science and Technolo~y Development Boa~d. 

2. The rules proposed to be repealed, ARM 8.122.301, 
8.122.302, ~.122.303, B.122.304, R,l22.305, 8.122.306, 
8.122.307, 8.122.308, 8.122.309, 8.122,310, 8.122.316, 
8,122.317, 8.122.318, B,122,319, R.l22.320, 8,122.321, 
8.122.322, 8,122.323, 8.122.324, 8.122.325, 8.122,331, 
8.122.332, 8.122.333, 8.122.334, 8,122,335, 8.122.336, 
8,122,337, 8.122.338, 8.122.339, 8.122.340, 8.122.346, 
8.122.347, 8,122.348, R.l22.349, 8,122,350, ani 8.122.351, can 
be found on pages 8-4755, 8-4756, 8-4757, 8-4761, 8-4762, 
8-4763, 8-4767, 8-4768 and 8-4773 of the Administrative rules 
of Montana. 

3, The rules as proposed to be amended will read as 
follows: 

•8.122.101 ORGANIZATIONAL RULE (1) The Montana sciance 
and technology development hoard ("board") was created in 1985 
by section 2-15-1Rl0, ~CA. 

(2) The board consists of 15 members appointed by the 
governor in the manner prescribed in section 2-15-124, MCA. 
By statute the board must be chosen from people with broad 
interest and experience in acience and technology and the 
application of such interect and experience to economic 
development in Montana. At lea~t 11 members of the board must 
be from the private sector. 

(3) 'l'he board is attached to the department of co,Hr.erce 
("department") for administr'ltive p•lrpose8, The d"pc.rtment 
selects, prescribes the d11ties for, and supervises staff to 
administer board activioies. 

(4) The board is designated a quasi-judicial board for 
purposes or section 2-15-124, MCA, except that section 
2-15-124(1) does not apply. 

f5~--~n~tlt~te~-~ega~~tn~-ehe-bea~~,-ine~ti~!ns-a--}~~e--ef 
t~~--member~,--may--be--a~dre~ee~--~e--~he-Men~ene-Sei~ne~-end 

leehnele~y-Beve~epment-BeePdi-Bepa~'menh-~f-Semme~eei--Bapt~o~ 
S~et4en,-H~~ene,-Mon•enew" 
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Auth: 90-3-203, MCA Auth Extension, Sec. 25., Ch. 461, 
L. 198?", Eff'. 4/13/87 Imp;----g-0-3-203, MCA 

"8.122.203 DEFINITIONS A~-~~ed-±n-~he~e--~tl!e~,--tln!ea~ 
~he--eontie~~-o~~~tlbjee~·-matee~-eiea~iy-~eqtl~~e~-otke~wi~e,-~he 
foi!ow~ng-wo~ae-ano-~h~aeee-have-ehe-foi±owfng--meanfnge~---In 
aJdl:lon to the definitions set forth in section 90-3-102 and 
~:\-~, MCA, the following definitions shall apply for 
purposes of these rules. 

(1) uAaminfe~~aeo~u-mean~-the--pe~eon--ee±eeteo--by--ehe 
aepa~emene---eo---oominie~e~--eeehno±ogy--!nveetmente--o~--h±e 
oee±gneeT "Act" means the provisions of Title 90, Chapter 3, 
MCA. 
-- (2) "Alliance" means the Montana Science and Technolosy 
Alliance, which is the administrative unit of the department 
of commerce re§_,p_onsible for the daily administration of the 
££2grams of the board. 

f2t(3) ttBoe~du-me~Re-the-Mentafte-~e!eRee-ano--teehRo±e~y 
deve±epmel'i~-bea~a-e~e~teo-ey-Beet!ol'i-2-±5-±8±6,-MeA, "Capital 
com an " means a certified Montana ca ital eom an • 

3 ttBepa~tmentU-meeR~--ehe--6epa~tmeftb--o~--eemme~ee 

e~ea~ea--by--.,eet'l:en--2-'<5-±86± 1 -MeA.---"Company" means a firm, 
partnership, corporation, association or other entitl 
authorized to conduct business in the state of Montana, 

*4+(5) "Executive committee" means the committee 
composed---of board members and appointed by the board chairman 
which makes recommendations ,to the board as to the funding of 
technology development projects and the general conduct of 
board business. 

f5t --Uf"veetmeR~--e~~eemel'itU--meefte--the--frl'ie~---~e~m~± 
ag~eemen5--bebween--bhe--eoa~o-an~-a"-a~~%!eal'it-fo~-eeehnoiegy 
fnvessmel'is.-

(6) "Portfolio company" means a seed, start-up or an 
expansion stage company which has received a- technology 
investment from the board or from a capital company pursuant 
to the revisions of this act and these rules. 

7 u~eehRe±egy-develepmene-p~e}eeeu-means--~n--eeh'l:vrty 
6eeigRe6---te---o!eeeve~,---deve±ep;---e~an~fe~,--tl~r±~~e,--o~ 

eomme~eta%!Be--Rew--eeehno±ogy--±"--e~6e~--ee--a~~engthen--a"o 
ennenee---eeonomie--~eve±epmel'it--'l:ft--Mel'ib&l'ia.----"Research and 
development committee" mean$ the committee composed of board 
members ,'J.ppointed by the board chairman which makes 
recommendations to the board as to the need for and funding of 
applied research and development, research capability 
development and technology transfer projects and technical 
assistance activities." 

(8) u~eehR~}~gy-~l'iVe~emel'itu-meal'ie-al'i-nwa~o-of-f~nae--~o~ 
a---eeehl'io~ogy--oeve±e~mene--~~ejee~--to--eb~m~iate--Monbal'iaie 
eeonomy.--~eehl'ioiogy-~""ee~ment~-a~e-"~b-!nve~tment~-ef-ptibi!e 
f~n6'!-fer-p~~peeee-of-A~t!ere-V~%~,-eeet±eR-i3 1 -ef-ehe-Mel'i~ane 
8on~~it~h!en 1 -o~-~±~re-ir;-8hapte~-6;-Menbal'ia-8ode--A"neeeteo; 
~eiae!ng--bo--bhe--MI'i~f!e6-!nvestmel'ib-of-p~b±ie-fMRae,-btlb-a~e 
inveetmeR~e--of--p~br!e--~eeetl~eee---intenaeo---e~---eReotl~ege 
teehRereg~ear±y-beeed-eeel'iem±e-deveiopmel'ie-ehat-mey-evene~~•~Y 
~es~!eing-a-F+naneier-~ettl~R-en-~heee-~nveeemen•a,---"Research 
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and development project" includes projects which fall into the 
categories of research capability development, ~ed 
research and technology transfer and technical assistance. 

(9) ~~ee~"e~egy-i~a~Bfe~ eemmi~~een-mee~~ e~e--eemm!e~ee 
eem~eee~--ef-beer~-memeere-and-a~~o!n~ea-by-e~e-eeera-eka~rme~ 
w~re~-ma~ee-reeommenae~!ene-ee-e~e-eeara-ee-ee--ehe--neea--fo~ 
ena--ftl~6~ng--ef--&eekne~egy--erenefer--~re~eeee-end-eeehn!ear 
aea~ebenee-eeervit>ree.,--•seed capital f.t_nvestment committee" 
means the committee composed of board members appointed by the 
board chairman which makes recommendations to the board as to 
the need for and funding of direct seed capital technology 
investments 11nd investments in Montana capital companies. 

(10) "Seed capital technology investments" means 
technOIOgy--inves tments in seed, start up, and expansion 
capital ~rejects,• 

(11 "State" means the state of Montana." 
Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch, 461, 

L. 1987, Eff. 4/13/87 Imp: 90-3-203, MCA 

4. The proposed new rules will read as follows: 

"I. TYPES OF PROJECTS (1) The board makes technology 
investments and provides related assistance to projects in 
four program categories. These categories include: 

(a) seed capital awards for development and 
commercialization of new products and processes; 

(b) research capability development; 
(c) technology transfer and technical assistance; and 
(d) applied technology research. 
(2) As required by section 2-4-305, notice is hereby 

given that (1) above repeats 90-3-203(3), and is included in 
this rule to provide full notification to applicants 
concerning the scope of the board's investment programs," 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3 203, MCA 

"II. T4RGET TECHNOLOGIES (1) Priority for investment 
shall be given to those technology development projects 
described in section 90-3-203, which incorporate advanced or 
innovative technologies, and involve, but are not limited to, 
one ur more of the following target technologies: 

(a) mineral technology; 
(b) agricultural technology; 
(c) forestry technology; 
(d) energy technology; 
(e) materials science; 
(f) information sciences; 
(g) biotechnology; and 
(h) microelectronics and computer sciences," 
Auth: 90-3-203, MCA Auth Extension, Se~. 25, Ch. 461, 

L. 1987, Eff. 4/13/84 Imp: 90 3 203, 90 3-402, MCA 

"III, SEED, START-UP AND EXPANSION CAPITAL PROJECTS 
~LEMENTS - GOALS - OBJECTIVES (1) Seed capital technology 
investments are made directly by the board in seed, start-up 
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and expansion capital projects and by capitil.l c'JJ,cpanies in 
which the board has made A.n inveattr.<0'11:. 

(2) The goal of this pro~ram is to 
acceleration of development of technology 
providing a source of risk capital to the 
entrepreneurial sector of Montana's economy. 

assiot ln the 
in thee state by 

technology-based 

(3) The objectives of this program il.re as follows: 
(a) to provide investment and follow-along management 

support for seed, start-up and early expansio'1 stage 
entrepreneurial companies in the state which are attempting to 
Jevelop products and/or processes based on innovative and 
advanced technologies; 

(b) to stimulate the formation of additional private 
sector risk capital by investing in capital companies which 
can in turn provide investment capital for technology-based 
companies; and 

(c) to provide a liaison between entrepreneurial 
companies in the state and out-of-state venture investors in 
an effort to enhance the pool of expansion capital available 
to technology-based companies in the state." 

Auth; 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90 3-203, 90-3-402, 90-3-415, MCA 

"IV. RESEARCH CAPABILITY DEVELOPMENT ELEMENTS 
GOALS • OBJECTIVES (1) Technology investments in this 
program are made to finance individual research capabtlity 
development projects and to support advanced technology 
centers of excellenc~. 

(2) The goal of this program is to significantly upgrade 
existing research capabilities within the state's research and 
development institutions and organizations so as to enable 
them to produce results that can substantially enhance 
technology development projects for the state's economy, 

(3) The objectives of this program are to: 
(a) provide financial support for the development of 

world-class research capabilities within the state's 
university system through the acquisition of facilities, 
equipment, and/or personnel which will result in such 
improvement; 

(b) support the creation of a series or advanced 
technology centers of excellence which will institutionalize 
cooperative arrangements between the public and private 
sectors and which will significantly build on existing 
research and development capabilities eo as to stimulate 
in-state economic dev~lopment; and 

(c) create a mechanism for producing research which may 
be steadily transferred to the private sector for 
co1"merc laliza t ion. 11 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch, 461, 
G. 1987, Eff. 4/13/87 Imp: 90 3 203, 90-3-402, MCA 

"V, TECHNOLOGY TRANS~'ER AND TECHNICAL ASSISTANCE 
ELEMENTS - GOALS - OBJECTIVES (1) Technology investments in 
this program are made to support a technology business 
incubator network designed to provide ready RCCess to 
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professional services B.!"'d sur port f'J[' technology-b:tscd sr_-ed 
rc.n.) start-up entt"eprene'l"'ial eornpanies; a technol•\::;y 
information clearinghouse; ~echnolagy transfer projects sought 
from Hontar;a's university syste.n; a series of entrepreneurial 
and investment capital conferences which facilitate contact by 
Montana entrepreneurs with interested investors, other sources 
of capital, and sources of pr0fessional expertise; technology 
transfer projects which have the potential to improve economic 
profitability and prodactivity through the application of new 
technology to new ~r existing problems confronting business 
development in Montan~. 

('!) The ,;oal of this program i., t<) suppoct the tr?.nsfer 
of technology rese?.rch fro:n the l'l.borP. tory to the rnctrketplace 
and to provide better access to business development 
assistance for seed and start-up businesses commercializing 
advanced technology products. 

(3) The objectives of t-his program are to: 
(a) aid in the development of an incubating process 

which will provide assistance to new technology-based 
businesses in achieving commercial success; 

(b) identify and facilitate the transfer of appli8d 
r::search from the lab::>ratory to companie:-; ir;terost:~d 1'1 
commercializing such research; 

(c) provide a clearinghouse ror information relating to 
technology development, business development, and research 
capabilities to researchers and entrepreneurs in need or such 
su~-:.port; and 

(d) gather ~nd 
research, technoloby, 
the form of conferences 
and entrepreneurs." 

disseminate information raiarding 
and business devalopm2nt in Montana in 
and forums to interesteJ res~archers 

Auth: 90-3-203, MCA Auth Extensio~, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90 3 203, 90-3-402, MCA 

"VI. APPLIED TECHNOLOGY RESEARCH - ELEMENTS - GOAL 
OBJECTIVES (1) Technology investments in this program are 
made in individual applie~ technology research product 
development projects leading to eventual commercialization and 
production. Technology investments are made in projects 
sponsored by private industry, universities, colleges and 
other research and developnent organizations and which have 
tile prospects for leading to a product or process intended for 
eventual commercialization and production in the ~tate. 

(2) The goal of this program is to provide financial 
support to individual research projects which have significant 
potential to advance the state of technology development in 
the state and to be readily commercialized upon completion or 
the research pha0e. 

(3) The objectives of this program are to: 
(a) provide financial support for projects whtch bull~ 

upon existing research and development strength:> ir1 the st:ate; 
and 

(b) insure whenever possible 
obtained through board inves~ment 

quickly as possible." 

MAR Notice No. 8-122-2 
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Autil: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, (';ff. 4/13!87 Imp: 90-3-203, 90-3-402, MCA 

"VII. CRIT~RLA FOR TECKNOLOGY INV~STMENTS 
(1) Technology investments including but not ltmitPd to 

those made from money in the technology development account 
may be made only upon a favorable determination by the board 
of: 

(a) the relevance of the proposed technology development 
project to the purpose of the act and its basis on innovative 
and/or advanced technology; 

(b) the prospects for collaboration on the project 
between public and private sectors of the state's economy in 
the target technologies as set forth in rule II; 

(c) the prospects for achieving commercial success in 
6Bneral and for creating algnificant numbers of new jobs in 
the state in particular; 

(d) the quality of the specific product and business 
development methodology proposed; 

(e) the suit~blllty of any proposed milectone for 
evaluating progress of technology devalopment project results; 
"nd 

(f) the availability of matching funds required under 
90-3-301(2). 

(2) In this evaluation process, the board shall consider 
the investment's: 

(a) job creation poten~ial; 
(b) potential benefit for existing industry; 
(c) potential for creating new industry; and 
(d) involvement of existing institutional research 

strength or whether it involves a newly targeted technology 
area with development potential. 

(3) Each return-on-investment agreement for all 
technology investments including but not limited to those made 
from money in the technology development account shall: 

(a) require periodi~ financial and progress reports 
concerning the technology d .relopment project; and 

(b) require the technology development project to he 
conducted in the state. 

(4) Technology investments ~ade from the technology 
development account may only be made after the hoar~ makes the 
findings anrt decermlnations required by (1) an~ (2) above. 

(5) As required by section 2-4-305, notice is hereby 
given that (1), (2) and (3) above repeat 90-3-413 and are 
included in this rule to provide full notification to 
npplicants of the criteria th~t dill he applied by the board 
prior to making a tech~ology investment." 

Autn: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90-3-402, 90-3-413, 
11CA) 

"VIII. SgED CAPITAL TECHNOLOGY INVESTMENTS SIZE AND 
TYPES Cl) The board makes technology investments in seed, 
start-up and expansion sta;.;e capl.tal proj~cts attempting to 
commercialize technology-basort products ~nd processes, and in 

21-11/12/87 ~ffiR Notice No. 3-122-2 



-2024-

capital companies for management of investments having primary 
emphasis in start-up and expansion stage capital projects. 

(2) The board's investments generally r·ange from $10,000 
to $300,000, depending on the development stage of the company 
and the uses of proceeds of the investment, The board 
generally reserves similar amounts of additional capital in 
order to participate in subsequent rounds of financing for 
seed stage portfolio companies, 

(3) The board's due diligence investments generally do 
not exceed $20,000. 

(4) The board's investments are generally made for 
working capital and operating expenseA related to product 
development anJ early stage manufacturing. 

(5) The board does not invest in real estate acquisition 
or development. 

(6) The board gen0rally makes investments with maturity 
dates of five to seven years, 

(7) The board may make a direct investment in any seed 
stage company. The board may make a direct investment in any 
start-up or expan8ion stage capital projects only after timely 
notification in writing to all existing capital companies of 
the opportunity to invest in such projects. 

(8) The board's investment in a capital company 
typically ranges from $500,000 to $1,000,000. 

(9) The board inve3ts only in a capital company that 
agrees to apply the investment criteria set forth in rules VII 
and IX for its investments," 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987; Imp: 90-3-203, 90 3-402, 90 3 412, 90-3-415, MCA 

"IX. INVESTMENT CRITERIA FOR DIRECT SEED CAPITAL 
TECHNOLOGY INVESTMENTS (1) In addition to the criteria set 
forth in rule VII, the board may make a direct seed capital 
technology investment in a project only if it substantially 
complies with the following criteria: 

(a) the project develops and/or employs advanced and/or 
innovative technologies to produce products or processes that 
promise a significant competitive ~dvantage; 

(b) the project requests early stage investment with 
primary focus on seed stage investments; 

(c) the project provides an opportunity to earn a 
substantial return on the board's original investment in a 
five to seven-year period; 

(d) the project has potential to realize substantial 
growth in sales and a sales revenue level of three to five 
million dollars or more per year over the term of the 
investment; 

(e) the company is located or preparing to locate withln 
the state; 

(f) the project demonstrates a capacity to diversify or 
add value to Montana's basic industries; 

(g) the company's management team possesses appropriate 
exp~rience in the relevant industry; and 
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the comp~ny has strong potential •0r 
jobs and stimulating tax revenue 

creating 
growth in 

and 
the 

Auth: 90-3-203, MCA 
L. 1987, Eff. 4/13/87 
9-3-413, MCA 

Auth Extension, Sec. 25, Ch. 461, 
Irnp: 90 3-203, 90-3-1102, 90-3-41~, 

"X. APPLICATION PROCEDURES FOR DIRECT SEED CAPITAL 
TECHNOLOGY INVESTMENTS SUBMISSION AND USE OF F.XECUTIVE 
SUMMARY (1) An applicant shall submit a brief executive 
summary of the proposal to the alliance. 

(2) The executive summary must include the following 
items: 

(a) a description of the technology and/or product being 
developed or marketed by the company, with particular emphasis 
on any proprietary characteristics which would result in a 
competitive advantage for the company; 

(b) a characterization of the market for the product, 
including potential size, customers, and methods r~quired to 
sell the product to the market; 

(c) a description of the management team's experience 
and qualifications which are relevant to the particular 
industry acea in which the company is operating; 

(d) an estimate of sales revenue and new jobs created or 
existing jobs retained after the fifth year of operations; and 

(e) the amount of investment capital needed for the 
current round of financing, along with other potential 
investors who could help provide that capital. 

(3) The executive summary should not contain any 
information that the applicant does not want subject to public 
inspection. 

(4) The executive summary is evaluated by the seed 
capital investment committee of the board for a determination 
of whether the project complies with (2) above, the criteria 
set forth in rules VII and IX, and whether the project should 
be advanced to the business plan development and review 
phase." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 9B 3-412, 9-3-413, MCA 

"XI. APPLICATION PROCEDURES FOR DIRECT SEED CAPITAL 
TECHNOLOGY INVESTMENTS - SUBMISSION OF BUSINESS PLAN (1) When 
the executive summary ts deemed complete and the project 
deemed appropriate for further consideration, the applicant 
must submit a full bustness plan to the alliance~ 

(2) Thts plan nust contain the following items: 
(a) an executive summa!".)'; 
(b) the company history and business development 

objectives; 
(c) the product and technology description; 
(d) the market size and characteristics assessment; 
(e) the sales and ma~keting strategy; 
(f) a description and assessment of the competition; 
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(g) the financial projections, including income 
statements, ba!a~ce sheets, and cash flow projections for five 
years; 

(h) the historical financial statements of the company 
including balance sheets and income staternents for the three 
previous years or as many as are available; 

(i) a description of the management team, including a 
detailed resu~e for each member; 

(j) a manufacturing and operations plan; 
(k) the Qwnership structure; and 
(l) an organization and personnel plan. 
(3) If' deemed necessary, personal finar:ciFtl data may be 

requested. 
(4) A cover letter must also accompany the business plan 

and include a description of' other capital or matching fund 
efforts and th~ names of up to six individuals who could 
provide the alliance with a threshold review of the product, 
technology, and market potential of the company." 

Auth: 90-3-203, M'CA Auth Extension, Sec. 25, r;h. 461, 
L. 1987, Eff. 4/13/87 Imp; 90-3-203, 90 3-412, 90-3-413, MCA 

"XII. DIRECT SEED CAPITAL TECHNQI~GY INVESTMENTS 
REVIEW PROCESS (l) The following steps are taken by the seed 
capital investment committee to complete its evaluation to 
arrive at a funding recommendation: 

(a) Upon receipt of the completed business plan, 
threshold evaluations are obtained from technical and 
financial reviewers. 

(b) Once the threshold evaluation step is completed, the 
alliance staff will schedule an on-site meeting with the 
company's management team to comprehensively discuss the 
company, its business development objectives, and its 
financing needs. 

(c) The company shall make a formal presentation to the 
seed capital invest1nent committee. 

(d) Upon the recommendation of 
investment committee. the board may, 
seed capital technology investment in 
diligence purposes. 

the se2d capital 
at this stage, make a 

a company for due 

(e) The alliance will then conduct its own in-depth due 
diligence examination which involves, at a mini~um. a thorough 
assessment of company management, potential market, other 
investors, ownership, management and financial references. 

(f) The alliance will then formulat~ R recommendation 
for the seed capital investment committee. Th~s 
recommendation may be presented in the form of a due diligence 
package. 

(g) 
formulates 

Auth: 
1987, H:ff. 

The seed capital investment comm.ittee then 
a recommendation to the board." 
90-3-?03, MCA Auth Extension. Sec. 25, Ch. 461, L. 
4/13/87 Imp; 90-3-203, 90-3-412, 9-3-413, MCA 

"XIII, DIRECT SEED CAPITAL TECHNOLOGY INVESTM8NTS 
BOARD AC'ffoW~ Upon receipt 0f the sC>ed capital investroent 
committee's recommendation, the board shall apply the 
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followins criteria in determining whether to make a seed 
capital technolo.;y invest111ent: 

(a) complianc~ with rules VII and IX; 
(b) quality of the mana~ement team; 
(c) degree of the company's compRtitlve advantage; 
(d) quality of the company's business plan and its 

prospects for implementation; and 
(e) opportunity for the board to exit the investment 

with a substantial return. 
(2) If the board approves funding of a project, the 

board chairman will desigm;te a member of the board to work 
witn the alliance staff project manager to monitor 
negotiations of the term sheet, closing documents, and 
post-investment activities, and where appropriate to establish 
observer rights of the company's board of directors.• 

Auth: 90-3-203, MCA Auth Extension, Sec, 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90 3-412, 9-3-413, MCA 

"XIV, DIRECT SEED CAPITAL TECHNOLOGY INVES'fMENTS 
POST-DISBURSEMENT ACTIVITIES (ll The alliance may take an 
active role in working with a portfolio company in which it 
has invested. 

(2) The activities in which the alliance may participate 
include, but are not limited to: 

(a) designating a person to sit on the company's board 
of directors or other governing body and/or hold observer 
rights for up to two additional alliance designees; 

(b) assisting the company in seeking additional 
investment capital when necessary; and 

(c) requiring the company to submit periodical financial 
and performance reports.• 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90 3-412, MCA 

"XV. INVESTMENT IN CAPITAL COMPANIES PURPOSE 
ELIGILIBITY REQUIREMENTS (l) The purpose of technology 
investments through capital c0mpanies is ~o assist the 
acceleration of development of technology in the state by 
leveraging public sector resources with private sector 
business development dollars and expert18e in order to further 
the developme~t of private sector seed, start-up, and 
expansion capital resources. These investments will 
facilitate the growth of young technology companies and foster 
entrepreneurship in Montana. 

(<) In order to qualify for board investment, the 
capital company must be able to provide a comprehensive array 
of business development, lnves~ment and management services 
including, but not limited to: 

(a) legal establishment of the capital ~ompany pursuant 
to Title 90, Chapter 8, MCA; 

(b) substantial capability to raise private sector 
investment capital; 

(c) ability to generate an adequate deal flow; 
(d) capability to screen potential portfolio companies 

and perform adequate and appropriate due diligence; 

21-11/12/87 Mld! Not1ce No. 8-122-2 



-2028-

(e) ability to make investment decisions and st~ucture 
investments; 

(f) establish benchmarks and track po~tfolio company 
performance; and 

(g) provide value-added 
portfolio companies.• 

management assistance to 

Auth: 90-3-203, MCA 
L. 1987, Eff. 4/13/87 
90-3-415, MCA 

Auth Extension, Sec. 25, Ch. 461, 
Imp: 90-3-203, 90-3-402, 90-3-413, 

"XVI. INVESTMENTS IN CAPITAL COMPANIES CRITERiA 
(1) The board will invest in a capital company on the 

basis of the company's demonstrated ability to make sound 
investments and its business development experience. 

(2) The capital company must be an early-stage fund with 
p~imary focus on sta~t-up and expansion stage investments. 

(3) In addition to (1) and (2) above, the boa~d may 
invest in a capital company only if it substantially complies 
with the following criteria. The capital company ~ust: 

(a) retain a fund manager who has demonstrated 
experience in early-stage business investment and development; 

(b) orient itself towa~d makinb early-stage technology 
investments; 

(c) commit to making seed capital technology investments 
in companies located in Montana in an aggregate amount 
equivalent to the board's investment in the capital company 
plus the company's matching contribution less any p~eapp~oved 
management fees; 

(d) agree to create an investment advisory committee to 
periodically ~ev1ew the investments and portfolio's value with 
at least one seat reserved for an alliance representative; 

(e) have its investment st~ategy oriented toward high 
growth opportunities; and 

(f) be willing to serve as a lead investo~ in later 
rounds of financing." 

Auth: 90-3-203, MCA 
L. 1987, Eff. 4/13/87 
90-3-415, MCA 

Auth Extension, Sec. 25, Ch. 461, 
Imp: 90-3-203, 90-3-402, 90-3-413, 

"XVII. INVESTMENT IN CAPITAL COMPANIES PORTFOLIO 
COMPANY INVESTMENT CRITERIA (1) After the board invests in a 
capital company pu~suant to the requirements of rule XVI, the 
capital company must agree to make seed capital technology 
investments which meet the requirements of rules VII and IX. 

(2) Prior to the capital company making a seed capital 
technology investment in a po~tfolio company, it must 
determine that the company meets the requirements of rules VII 
and IX, forward such dete~mination to the board for its 
review, and receive the board's approval." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp; 90-3-203, 90-3-402, 90-3-415, MCA 

"XVIII. INVESTMENT IN CAPITAL COMPANIES 
APPLICATIONS FOR INVESTMENT (1) Applications for board 
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investment shal' be accepted by the board 
annual basis until all available funds have 

(2) Applications shall be in the fo~m 
qualifications as desc~ibed in ~ule XIX. 

on at le~u;':: 

been committ"!r:!. 
of a statement of 

(3) Two copie~ of the statement must be submitted to the 
alliance. If deemed complete, additional copies of the 
statement will be required. 

(4) The board will adve~tise for statements of 
qualifications from capital companies having an interest in 
qu~lifying for a board investment. 

(5) Prospective applicants will be asked to send the 
alliance an executive summary of their 9tatement of 
qualifications. 

(6) For a capital company applicant the statement of 
qualifications will serve in lieu of a business plan and a 
technical review will not be conducted." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90 3-203, 90-3-413, 90-3-415, MCA 

"XIX. INVESTMENTS IN CAPITAL COMPANIES CONTENTS OF 
STATEMENT OF QUALIFICATIONS (1) A statement of 
1UA.lificat1ons must 'provide a comprehensiVe description oC the' 
capical company, the fund it proposes to operate in Montana, 
and must include the following: 

(a) a title page; 
(b) an executive summary; 
(c) a detailed statement of fund manager qualifications; 
(d) a fund capitalization; 
(e) a fund manager compensation plan; 
(f) a three-year administrative budget; 
(g) a fund outreach plan; 
(h) a statement of screening and due diligence; 
(i) a description of the investment decision process; 
(j) a portfolio characteristics plan; 
(k) a monitoring and management assistance plan; 
(1) a later-stage financing strategy; 
(m) the capital company accounting plan; 
(n) the fund termination and distributions plan; and 
(o) personal resumes which describe the education and 

employment experience of each of the principal participants in 
the capital company. 

(2) Additional information may be submitted with the 
formal statement of qualifications, but the statement will not 
be considered complete if any of the above mentioned sections 
are incomplete. If c1eemed incomplete, the sta,te,nent wl.ll be 
returned to the capital company applicant for timely revision 
and resubmission." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, en. •61, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90 3--13, 90-3-415, MCA 

"XX. INVESTMEN'rS IN CAPI~rAL COMPANIES MONITORING 
RIGHTS (1) Throughout the duration of the 
retUPn-on-1nvestment agreement between the capital company and 
the board, the alliance and board-appointed member of the 
investment advisory committee will monitor the progress of the 
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capital cocnpany. Nonitorln,; will be in additi.o~ to t'10 
Sll"-):rJission of reports from the fund :nan::tg~~.r anj regu::.:.:1!"'ly 
scLeduled rTteett.n,.._;s cf inveotar.s. 

(2) The alli8.nce or board may conduct on-site 
inspections of che C8.pital company's investdents. 

(3) The alliance or board may requtre periodic financial 
and progress reports from t~e capital companies on its 
portfolio companies. 

(4) Failure by a ~api:al company investment recipient to 
comply with the reporting requirements or the investment 
criteria ~f the board will be considered a breach of the 
~eturn-on-investment agreement between the capital company and 
the boaro and may result in termination by the board. 

(5) All financial records and reports pertaining to th~ 
capital company and ordinarily available to inve8tors will be 
made available to the alliance during regular business hours 
u~on receipt of customary notification." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90 3-203, 90-3-413, 90-3-414, 
90-3-415, MCA 

"XXI. RBTURN -ON SEED CAPITAL TECHNOLOGY INVESTMEN~ 
PORM OF INVES'l'MENT - R£TURN-ON- INVESTMENT AGREEt~EN'l' 

(1) The board requires a return on its seed capital 
technology investments and on its capital company investments 
in order to retire the bonds i~sued to finance its technology 
development account. 

(2) For a direct seed capital technology investment, the 
dPbt instrument that will be used includes, but is not limited 
to, a 8onvertible debenture. 

(ct) A convertible debenture will be purchased from the 
company by the board and, if converted, may only be converted 
by a party other than the board. 

(b) If a convertible debenture is purchased, it will 
typically have ~ maturity dnte ~r seven year8, The bo~rrt, 
however, ;~ay agree to an exterltiiOn of the te~m. In ~o cRsr~ 
rna, the maturity date extend beyond April 13, 1999. 

(3) The form of the bo~rd's investment ~n a capital 
comp~ny includes, but is not limlted to the followin~: 

(a) acquisltion of a lt~lted partnership interest in a 
capital company; or 

(b) the purchase of a debenture fco''' the cap1 tal comp'lny 
which, if convertible to sLeek 0wnershtp, ~ay be co~ver:Prt 
only by a party other tl1an ttw ho!ic':i. 

(4) For all seed capital technology inv~stmcn~s, a 
written return-on-investment agreement ,-~ill be exec11t.8d 
between the board and the portfolio company." 

Autn: 90-3-203, MCA Auth Sxt~nsion, S"c. :>5, Gl1. 461, 
G. 1987, Eff. 4/13/87 Imp: 90-3 203, 90-3-~13,90-3-414, 
90-3-415, MCA 

"XXII. TECHNOLOGY INVE0TMENTS IN R!ciSEARCH AND 
DEVELOPMENT PHOJECTS CRITERIA (1) In addition t" tne 
~riteria set forth in r~le VII, investment preferenrie will be 
~lven to those proj~cts which: 
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(a) address a target technolo~y; 
(b) have thP potential to add v~lue to a baste industry 

sector of Mortta11a 1s economy; 
(c) can dt>"1Unstrate a cl'c'l" ]Jath to comrnercial 

d8veloprnent of thu r~search results within Montana; 
(d) involve university system research participation; 
(e) have thP potential lo generate at least a 

dull~r-for-dollar matching contribution for the project; 
(f) ~mploy or otherwise ta~e advantage of existing 

re,H>~lrch and development strellgths within the state':; 
university and private r~search establishment; 

(g) involve u realistic and achievable research project 
desl.;;n; and 

(h) employ a collaborative approach involving both 
pu~ltc-private and inter-~niverslty unit cooperation. 

(2) Any project which meets the board's investment 
criteria is eligible for consideration for a technology 
investment. 11 

~uth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
'"• 1987, ';f'f'. 4/13/~7 Imp: 90-3-203, t~CA 

"XXJII. TECHNOLOGY INVESTMENTS IN RESEARCH AND 
DEVELOPMENT PROJEC'fS - SUBMISSION AND USE DB' EXECUTIVE SUMMARY 

(1) An applicant must submit a brief executive summary 
of tne project to the alllance. 

(2) The executive summary should include the following 
items: 

(a) a description of the propo~ed project, including the 
product or process and the technology involved; 

(b) an analysis of the project's commercial potential 
and prospective commercial partners; 

(c) a discussion of the fRasibility ~~d/or availability 
of private matcning funds; 

(d) an estimate of total financing needs; and 
(e) the amount of funds requested from the board, 

including the expected use of proceeds. 
(3) T~e swnmary should nol contain any information that 

the applicant does not want subject to public inspection. 
(4) ~he exec~tive summary ls evaluated for deterrnination 

of whether the project should be advanced to the research and 
development proposal phase by the res~arch and development 
committe;e. 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, MCA. 

"XXIV. Te:CHNOLOGY lNVESTi1E:rrs IN RESEARCH AND 
DEVt:LOPMENT PROJECTS - SUBMISSION OF HESEAtjCH AND DEVELOPMENT 
PROPOSAL (1) When the executive summary is deemed complete 
and the project deemed appropriate for further conaidAration, 
the applicant rnust suornit a research and Jevelopment proposal 
to the alliance. This proposal must cnntatn the following 
items: 

(a) a title page; 
(b) a table of contents; 
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(c) an executive summary; 
(d) the project objectives; 
(e) a background review of the technology; 
(f) the project design; 
(g) a list of required facilities and equipment; 
(h) a description of commercial potential and potential 

commercial partners; 
(i) a description of the project's potential impact on 

the state's economy; 
(j) a list of milestones which describes specific tasks 

to be achieved delineated on a time line; 
(k) the budget and use or proceeds, plus documentation 

showing source or funds and use of proceeds for each line of 
tl1e budget; 

(l) the feasibility and/or availability of match; 
(m) a description of funding efforts made to obtain 

funding for the proposed project; 
(n) the resumes of the major principals identified in 

the project design describing the education and employment 
experience of each; and 

(o) a list of five technical reviewers who are 
technically competent to review the proposal, as the last page 
of the proposal, including their names, addresses and phone 
numbers." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch, 461, 
~. 1987, Eff. 4/13/87 Imp: 90-3-203, MCA 

"XXV, TECHNOLOGY INVESTMENTS IN RESEARCH AND 
DEVELOPMENT PROJECTS - EVALUATION - DUE DILIGENCE (l) After 
receipt of the research and development proposal, the alliance 
will determine if it is complete. Once the proposal is deemed 
complete, the formal review process will begin. 

(2) Upon receipt of a complete research and development 
proposal, the proposal will be subjected to a rigorous outside 
teehnical review conducted by reviewers selected by the 
alliance. ~ach reviewer will be asKed to comment on the 
technical feasibility of the proposed project design and 
implementation, the technical competence of the investigators, 
us well as the project's prospects for market success, when 
'lpplicA.ble, 

(3) If deemed necessary, a research and development 
proposal may also be subjected to a rigorous financial review 
by the members of the alliance's financial advisory panel. 

(4) If the technical and financial reviews are favorable, 
the alliance will initiate and rigorously pursue its own due 
diligence process on the project. The purpose of this process 
is ta further verify the feasibility of the technology 
involved, the credibility and expertise of the project 
principals and the market or commercial potential of the 
proposed product or process. A summary of this due diligence 
process will be presented to the research and development 
committee at 1ts next meeting." 

Auth: 90-3-203, MCA Auth Extension, Sec, 25, Ch. 461, 
L. 1987, Eff, 4/13/87 Imp: 90-3 203, MCA 
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"XXVI. TECHNOLOGY INVESTMENTS 
DEVELOPMENT PROJECTS REVIEW PROCESS 
technical and financial reviews, the 
also, be reviewed by the research and 
the board. 

IN RES~ARCH AND 
(l) In addi~ion to the 
project proposal will 
devel~pment com·Dtttee of 

(2) The committee will evaluate each proposal in light 
of the investment criteria set forth in rules VII and XXII, 
the technical reviews, the financial reviews, and any 
additional technology reviews, including those of the 
alliance. The applicant will be asked to attend the research 
and development committee meeting to make a bC'ief present.3.tion 
and answer" any questions regarding the proposal. 

(3) Based on compliance with the investment criteria, 
the reviews, the applicant's presentation, and alliance's 
evaluation and due diligence, a preliminary determination will 
be made by the committee whether the project should be 
recommended to the board, or whether the applicant should be 
requested to modify the proposal prior to the ~esearqh and 
development committee making a funding r'ecommendation." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, ~CA 

"XXVII, TECHNOLOGY INVESTMENTS IN RESEARCH AND 
DEVELOPMENT PROJECTS BOARD ACTION (1) Upon receiving a 
t'ecommendation from the resea!'ch and development committee, 
the board shall deteC'mine whether the proposal complies with 
rules VII and XXII. 

(2) The board may vote to: 
(a) invest in the proposal as recommended; 
(b) invest in the proposal provided certain conditions 

aC'e met· 
(cl invest in the proposal for 

amount then requested; 
(d) refer the proposal back 

t'evisions; OC' 

a larger or small~r 

to the applicant for 

(e) reject the proposal as not appropriate for 
technology investment for failure to comply with the 
applicable criteria. 

(3) All decisions by the board are final." 
Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 

L. 1987, Eff. 4/13/87 Imp: 90-3-203, MCA 

"XXVIII. TECHNOLOGY INVESTMENTS IN RESEARCH AND 
DEVELOPMENT PROJECTS RETURN-ON INVESTMENT AGlh<:EMENT 
RETURN-ON INVESTMENT (1) Upon approval of a proposal by the 
board, the applicant must enter into a formal 
return-on-investment agreement with the hoard befor'e any 
investment is made. Each retur'n-on-investmdnt agreement wtll 
be negotiated on an individual basis. 

(2) The terms of the payback arrangement will be 
negotiated as part of the return-on-investment agreement. 

(a) The payback or return-on-investment may be in the 
fo~m of a portion of the users fees assessed against the users 
of a facility funded with a research capability development 
investment, a royalty atraam on the products or process 
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developed wit~ the boa~d's investment, or such other mechanism 
as the board deems appropriate, 

(b) The board will require a return-on-invest~ent of 
eith~r two tim~s its original investment paid as a percentage 
of ,;ross revenues resulting fcorn the sale of the product or 
pt'OCroBS which is Cllmmercialized fror1 the research project, or 
as the result of the application of an annual discounted rate 
of return to be paid as a percentage of gross revenues 
resulting from the sale of th~ products or processas developed 
frow the research activity;" 

Auth: 90-3-203, MCA Auth Sxtension, Sec, 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp:go-:.3-203, MCA 

"XXIX. T~CHNOLOGY INVESTMENTS IN RESEARCH AND 
DEVELOPMc;NT PROJECTS MONITORING REPOHTS ( 1) A funding 
recipient must submi~ progress reports to the allt~nce ~s 
specifically required in the return-on-inves~ment agreem~nt. 

(2) The progress reports shall include, but not be 
limited to: 

(a) financial status of tne funding recipient; 
(b) overall project performance; and 
(c) progress in acaomplishing milestones. 
(3) A final project report is due upon completion of the 

project term. 
(4) Annual commercialization report~ are requir~d until 

the funding recipient has satisfied the return-on-investment 
or payback terms contained in the retu~n-on-investment 
agreement •. , 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
'"• 1987, Eff. 4!13/87 Imp: 90-3-203, MCA 

"XXX, RULURE TO COMMERCIALIZE OR PRODUCE IN 
MONTANA - ALL INVESTMENT PROGRAMS (1) All funding recipients 
must agree that the production or manufacturing of new 
technology shall occur in the state and should production or 
manufacturing be located out-of-state, the funding recipient 
shall immediately reiwburse the board for its original 
investment plus interest. 

(2) The board may determine that a funding recipient is 
not complying with the return-on-investment agreement if: 

(a) commercial production, marketing and sale of the 
product is not commenced by the conpany within a reasonable 
time; 

(b) commercial production, sale or marketins is 
discontinued for a continuous period without good cause; 

(c) the company fails to us~ its best efforts to achieve 
the benefits of increased employment in Montana; or 

(d) the company fails to maintain such offices or 
facilities in Montana. 

(3) Action by the board may include termination of the 
funding." 

Auth: 90-3-203, MCA Auth ~xtension, Sec, ~5, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-?03, 90-3-413, MCA 
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"XXXJ. ~ATCrliNG ~UN~ REQUIREMENTS (l) Where 
r~quir~1, matching f~nds shall be contributed on at least a 
Jollar-r~r-iollar basis and shall nnt include state 
ccj)propriaterl funds. 

(2) Equipment and in-kind contr1b>Jtions do not qualify 
~s matchin~ funds. 

(3) Funds previously spent may, at the board's 
~Ld~retion, qualify for matching purposes. 

(4) Although matching funds are not required by statute 
for technoloe;y tcansfer and techni,Al ass",stance pcojects, 
they may be provided by the applic~nt. 

(5) After a proposal is approved for a technology 
investment by the hoard but before any st~te funds are 
dtsbursed, thd applicant must document the receipt of matching 
fundR. 

!6) For capital companies, the following requirements 
also apply: 

(a) :1atching f11nds """' re4uired in thF> amount of at 
leas~ une dnllar in privato sector investment in capital 
company cgpitalizatlon for ~ach dollar of board investment. 

(b) The capital compani~s muat receive the minimum 
require0 private sector match prior to disbursement of the 
board's investment funds. 

(c) Acceptable private sector match includes, but is not 
limited to, dollars ~ligible for the 50 percent capital 
companies tax credit as set forth in Title 90, Chapter 8, Part 
1, as well as investment by the Montana state board of 
investments pursuant to Title 17, Chapter 6, Part 2." 

Auth: 90-3-203, MCA ~uth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90-3-301, MCA 

"XXXII. REVIEW OF INVESTMENT RECOMMENDATION ALL 
INVESTMENT PROGRAMS (1) If a proposal or business plan is 
deemed ineligible for a board investment, by either the seed 
capital investment or the research and development committee, 
for failure to comply with applicable investment criteria, the 
applicant has 30 d~ys from such deternination to request the 
execut~ve committee to conduct a review of the proposal or 
bucine5.3 plan to determin,; whether the recommendation of the 
appropriate committee should be noncurred in. The executive 
committ~e shall ~ave 60 days to conduct its review. The 
execJtive committee will then f0rmulate a final recommendation 
to the board." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90-3-301, MCA 

"XXXII l. li'UL>JRE TO COMPLY ALL INVESTMEN'l' 
PROGHAMS (1) Failure by a fundin~ recipient to comply with 
the reporting requlre~ents of the board will be considered a 
breach or the return-~n-investment ae;reement and may result in 
its termination by the boar'd." 

Auth: 90-3-203, MCA Auth Ext~nsion, Sec. 25, Ch. 461, 
C... 1987, i':ft:. 4/13/87 Imp: 90 3 203, 98-3-301, MCA 
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"XXXIV. RIGHTS TO INTELLF:CTUAL PROPERTY 
CONFIDENTIALITY ALL INVESTMENT PROGRAMS (1) All 
intellectual prop~rty rights including any patents, 
copyrights, trademarks, and trade secrets developed by the 
funding recipient with use of funds provided by the board will 
be owned by the recipient. 

(2) The funding recipient shall have each of its 
employees, agents, independent contractors and others who may 
reasonably be expected to create intellectual property rights 
sign an agreement with the funding recipient, subject to 
approval by the alltance, whereby such other persons shall 
assign any and ~11 intellectual properties to the funding 
recipient where any invention, discovery, improvement or other 
intellectual property right is conceived, created or reduced 
to practice durin,; the term of the in·;estment." 

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461, 
L. 1987, Eff. 4/13/87 Imp: 90 3 203, MCA 

4. The bo~rd is proposing to adopt the new rules in 
order to implement the "Science and Technology Development 
Board Seed Capital Bond Act" enacted by the fiftieth 
legislature and to amend the existing rules to better 
implement the existing powers and duties of the board. The 
board is proposing to repeal the rules noted because the new 
rules proposed for adoption and amendment more comprehensively 
address the applicable policies and requirements. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Montana 
Science and Technology Alli~nce, 24 North Last Chance Gulch, 
Suite 28, Helena, Montana 59620, no later than December 11, 
1987. 

6. R. Stephen Browning has been designated to preside 
over and conduct the hearing. 

!10N1'ANA SCIENCE AND TECHNOLOGY 
DEVELOPMENT BOARD 
R. S'l'EPHEN BROWNING, CHAIRMAN 

BY: ~~f~ KETH~OLBO~CTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 2, 1987. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of Rules I through 
XXVI pertaining to licensing 
requirements for youth 
detention facilities 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING -
PROPOSED ADOPTION OF RULES I
XXVI PERTAINING TO LICENS
ING REQUIREMENTS FOR YOUTH 
DETENTION FACILITIES 

1. On December 2, 1987, at 1:30 p.m. a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed adoption of Rules I throuqh XXVI 
pertaining to licensing requirements for youth detention 
facilities, 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I YOUTH DETENTION FACILITY, PURPOSE ( 1) These 
rules establish licensing requirements and procedures for 
youth detention facilities. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE II YOUTH DETENTION FACILITY, DEFINITIONS (1) The 
following definitions apply to all youth detention facility 
licensing rules: 

(a) "Chemical restraint" means the use of psychotropic 
medication to subdue, inhibit, confine or control a youth's 
behavior. 

(b) "Contraband" means anythin<; that could be used to 
endanger health or safety of the youth or others, is illegal 
or compromises the security of a facility. 

(c) "Custodian" means a person other than a parent or 
guardian to whom legal custody of the youth has been given but 
does not include a person who has only physical custody. 

(d) "Delinquent youth" means a youth as defined by 
41-5-103(13), MCA. 

(e) "Detention" means the temporary substitute care of 
youth in physically restricting facilities. 

(f) "Deter.tinn facility'' means a facility the.t uses 
locked doors or windows or other means to prevent a youth from 
departing at will. 

(g) "Department" means department of family ~;ervices. 
(h) "Facility" means youth detention facility. 
(i) "Mechanical restraint" means the restriction by 

mechanical means of a youth's mobility and/or ability to use 
his/her hands, arm~ cr lege. 
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(j) ''Parent 11 meo.ns the natt.~ra.l o:r: adopti•.re parent but 
does :oct include & person whose l_Jarentc.l rights have been 
judicially terminated, nor does it include the putative father 
of an illegitimate youth unless his pater~ity is established 
by a~ ad~udicatio~ or by other clear and convincing proof. 

(k) 11 Passivf: f.-·I"iysical rr->strair,t 11 mear:s the le?...s+: ar:lount 
of di~ect. phys' oil~ contact requirect by a staf~ merr.ber using 
approved nethoC:; cf ffiaking sucll phy5ica! ~ontact to restrain a 
youth from harming oe:f or others. 

{1) ••rremporar:· lock up/s~CL'.l"e obser'it:t.ior.." means 
isolation of. a youth ir. a locked rooe1 to protect the youth, 
other youths, and staff and to give the youth the opportunity 
to ::egain control of his or her beho.v3.or and el!'.otions by pro
viding definite external boundaries and decr~used stimu~ation. 

!nJ "Youth" means any person under the age of 18 years, 
~;ithout regard to sex or emancipAtion. 

(n) "Youth in need of care" means a youth as definE:d in 
41-3-102, MCA. 

(o) "Youth in need of ~.upervision'' mEans a youth c._"!:_" 

defined in 41-5-103 114), MCA. 

AUTH: Sec. 41-5-80 9, MG\ 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE III YOVTP. DETENTION FACILITY LIC'FNSES ( l) ':'he 
department shall issut> a one-year "·outh det.ention facility 
license to any license applicant which mee~s ~lle require~~nts 

established by these rules, as determined by the departMent 
after a licensing study. 

(a) The dcepartment :;hall renew the license annually or 
the expirvtion date of the previous year's license if: 

(i) the facility makes written application for n'n~ewal 
at least 60 days prior to the e,.piration 6at~ of its rur~~nt 
license; and 

(ii) the facility cor:tinue~ to meet the lic.ensing 
requirements established by thes~ rules, as determine~ hy the 
department after a relicensing study. 

lb) If a facility makes timely application fey renewal 
of a license, but the depcrtment fails to compl0te tbe 
reliccn5.l.ng study before thE. cxpiraL.ior; Gate of the ;;~r::vicu~ 

year's license, the previous year's iiccr.se v..·i-:1 ccr.tinue in 
effect for the time necessary for the department to complete 
the relicensing study. 

(2) The department mav in its discrc_t:co!1 issue '"' 
provisional license for any period up to 6 months to ctr.y 
license applicant which: 

(a) has met all applicable requirements fer fire safety; 
and 

(b) has agreed in writing to contply fuEy with all 
requirements established by these rules within the time period 
covered by the provisional license. 
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(i) Th~· department may in its discretion r~new a provi
sional license if the license applicant shows good cause for 
failu;cc to comply fully with all of the requirements within 
thP time period covered by th~ prior provisional license, but 
the totdl time period covered by the initial provisional 
license and renewals may not exceed one year. 

(3) Tl e facility shall not detain more youths at one 
ti~e than tlte number sp0cified on the license. 

AUTH: Sec. 41-5-809, MCA 
I~P: Sec. 41-5-802 and 41-5-809, MCA 

RULE IV YOU'l'E DETENT TON FACILITY, LICEN§ING PROCEDURES 
~Applicat~on for- a youth detention facility license 

mu5l be made on an application form provided by the depart
ment. 

(2) Upon ,-ece"pt of an application for- license or renew
al of license, the depHrtment shall conduct a licensing study 
to determine if th~ applicant meets applicable licensing 
requirements established in these rules. 

( 3) I<" t lee department determines that ar. application or 
accompanying informi'lri.cn is incomplet.e or erroneous, it will 
notify th" applicant of the specific deficiencies or errors, 
and the applicant. shall submit the required or corrected 
information with.ir 60 days. The; department shall not issue a 
license or renew a license until it receives all reauired or 
corrected inforn~tion. 

AUTH: 5<'C. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE V YOUTH DETENTION ll\CILITY, LIC~NSE REVOCATION 
AND DF:NTI\T-_,-(ff The departme-nt', afte.r written l'ctice to the 
apPI""l"CO-rit or J lCPD.SC+e, may deny, suspend I restrict' revoke or 
reduce to rrovisional status a license upon finding thnt the 
facility: 

(a) is not in compliance with fir8 safety requirements: 
(b) is nDt in 'ub8tantial compliance with any other 

licensir,g requir,,rnents established by these rules; 
(c) has made any misrepresentations to the department, 

e.i.ther negligent or intentional, regardir:g any aspect of its 
operatjcns ~r facility; 

(C.) !",as fail(:!ct tc, t2ke corrf:.~ctive u.:·tior: when a ;"')taff 
member has bee~ found guilty of a rriminal oifense; 

(e) fa~lPd to rc-port "-n incidr"r,t cf abus<> or neglect 
within the f&cility tc the county attorney, the department and 
its local affiliate a~ required by section 41-3-201, MCA; or 

(f) failed to comply with its plan to correct defi
ciencies identified by an inspection as r&quired in Rule IX. 

AUTH: Sec. 41-5-809, MCI\ 
IMP: Gee. 41-5-802 and 41-5-sno, MCA 
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RULE V1 YOUTH DETENTION f'ACl ;,n•y, HEARING ( 1) Any r:er
son <lTss-a-tis fled because of the"- dep-iirtrnent'sact.ion refusing 
to grant a license, suspend ins a license, reducing to 
provisional license or revo~ing a license may request a 
hearing as provided in ARM 11.2.203. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE~- YOUTH DETENT]:_O~~~fACILITL'---CONfJDENTIALn'Y OF 
PECORDS AND INFORMATION (1) All records maintained by a 
facility and all pe"rsonal information made available to a 
facility pertaining to an individual youth must be kept 
confidential and may be released only to the following: 

(a) the youth court and its professional staff; 
(b) representatives of any agency providing supervision 

and having legal custody of a youth; 
(c) any other person, by order of the court, having a 

legitimate interest in the case or in the work of the court; 
(d) any court and its probation and oth<"r professional 

staff or the attorney for a youth who had been a party to 
proceedings in the youth court; 

(e) the county attorney; and 
(f) the youth who is the subject of the report or 

record, after he has been emancipated or r·cac:hes the age of 
majority. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE VI II YOUTH 
facill.ty shall agree 
request, any reports 
regulation. 

DETENTION FACILITY, REPOFTS (1) The 
to subm'ltt-o the department, upor. its 
requir<'d by fenend or state law or 

12) The facility shall report any of the following 
changes to the deportment prior to the effective date of the 
cban<_:re: 

(a) a change of administrator; 
(b) a change in location; 
(c) a change in the name of the agency, program or 

facility; or 
(d) a significant cbonge in the org~nization, admini

stration, purposes, program~, or services. 
(3) Staff members shall rP.port within 24 hours any inci

dents of kn'"wn or suspected child abuse or negJ.ect to the 
J ''c-al and state department of family services office and to 
the county attorney in the county where the facility is locat-
tcd. 

(a) Each facility shall require each staff member to 
read and sign a statEment which outlines the state law on 
child abuse and neglect and the staff member's responsibility 
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to report all incidents of child abuse or ~eglect accor~ing to 
state law. 

(b) Each facility shall coopernte fully in the investi
gation of any incident of suspected child abuse or neglect. 

(c) Each facility shall have written procedures for 
handling any incident of suspected child abuse including: 

(i) a procedure for ensuring that the stafo member 
involved does not have contact with the youth involved until 
the investigation is completed; and 

(ii) a procedure for disciplining any staff member in
volved in an incident of child abuse. 

(d) At the discretion of the department and for protec
tion of the youths in detention, the department may request 
that the staff member alleged to have committed sexual or 
physical abuse be moved immediately upon receipt of the 
allegation to a position where that person does not have 
contact with youths. 

(4) Any serious incident involving a youth shall be 
reported within the next working d?.y to the parent, the 
juvenile probation officer and the licensing worker. 

(a) A "serious incident" means suicide attempts, use of 
excessive physical force by staff, sexual assault by another 
youth or staff, injury to a youth which requires 
hospitalization, or the death of a youth. 

(b) The facility shall complete a written incident 
report concerning any serious incident involving a youth. The 
report shall include the date and time of the incident, the 
youth involved, the nature of the incident, description of the 
incident and the circumstances surrounding it. A copy of the 
report shall be filed at the facility and a copy shall be sent 
to the licensing worker. 

(5) Escapes shall be reported immediately to the police 
and to the youth's probation officer. 

(6) Disasters or emergencies which require closure of 
the facility shall be reported to the licenHing worker within 
the next working day. 

(7) The current youth detention facility license shall 
be publicly displayed at the facility. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE IX YOUTH DETENTION FACILITY, ADMINISTRATION 
(1) Each facility shall be purchased or leased by or 

under contract with one or more counties. 
(a) The facility shall ensure that the county 

commissioners shall provide for inspection of any facility 
every 3 months. Inspection must include but is not limited to 
health, fire safety, security, rehabilitation programs, 
recreation, treatment of youths, and personnel training. 
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(b) The fad lity shall en~ure that the judge of the 
youth court for the county shall inspect any facility at least 
once a year. 

(c) Within 30 days of an inspection, the facility shall 
develop a plan to correct any defici•·ncies identified by the 
inspection. 

(i) The facility shall notify the department of the 
results of an inspection, its plan to correct any deficiencies 
identified, ar.d its time frarr.e for correcting deficiencies. 

(2) The facilit;r shall not be used for the confinement 
of adults. 

(3) The facility must have wri1:ten policies and 
procedures whicl: describe the purpose, program and services 
offered by the facility. Such written policies and procedures 
shall include: admissions, medical care; emr:rgencies, 
discipline, recreation, food, clothi~g, visiting, 
transportation, mail, religious services, gr~cvances, 
discharge, access hy media, fiscal management, an 
organizational chart, and personnel consistent with these 
rules. 

(a) The policies and procedures shall be explained to 
each new staff person prior to his having direct contact with 
youfh in the facility. 

(b) A copy of the policies and procedures shall be made 
available to all employees at the time of their employment and 
be continually available th~reafter. 

(c) The policies and procedures shall be developed in 
consultation with employees, county commissioners, law 
enforcement, youth court personnel and other relevant agencies 
or persons. 

AUT!!: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

nu:,r: X YOUTH DETI:NTION FACII ITY, FISCJ',L ~'JlNAGEMEN'r 
Tf)'ff£:-facility. or county coflli'tissi'oner--s--shall have 

written procedures which govern fiscal ma~~gewent co~sistent 
with accepted accounting practices. 

( 2) All fir,anc ial records sha 1 l be ret a i n<ed for three 
years and subject to audj t ir: "cordancc with accepted 
auditing procedures. 

(a) A copy of any audit cf the farility perfon\ed shall 
be forwarded to the department. 

(3) The facility shall have adequate fire and public 
liability insurance cove-ragt:'. 

AUTH: 
lMP: 

Sec. 41-5-809, MCA 
Sec. 41-5-802 and 41-5-809, MCA 

RUL~~XI YOU!!i_.~TFN'I~J'l FACILITY, PERSONNEL ( 1) The 
¥•rility shall have written personnel policips and procedures 
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which shall include: job qualifications, descriptions and 
respc1nsibilities; cmploy~c grievance procedure; employee eval
untions; r8cordkeeping; leave; work hours; salary; disciplin
"'Y procedures; staff training; equal opportunity employment 
provisions; rEtiremeDt; resignatiort and termination. 

(a) The p~rsonnel policies and procedures shall be 
2xplained fully to each emooloye•' prio.r to employment. 

(b) The facility shall m<.intain a current and accurate 
personnel record for ed~h employee. The record shall include: 
que:.] j fications, referenC'es 1 datr:s and terms of efl'lployment, 
annual written performance evaluations, training record, 
lett0~:5 or r~primand, nnd terminat:ion informntion. 

(2) Each fC<ci.l.ity s!·:all have a director to whom all 
er-~ployef_"'.s o:r urd t.s ar.e rP:=-.ponsibJ,. a.r:c~ who shall have 
r<•spons"bility aPd accountah1lity for t!>f' day to day 
opcrat.ions c,: the faciJity. The director 1 s duties include 
supervi~don of the care al1d servit:~?~ providc-::d t\.: tllc youths, 
Fersonnel matters, fir.:c.:.l yrocedur~s and any ot:her specific 
mat_tcrs delermined by the county commissioners or the board of 
directors of the facility. 

(a) A director must meet the following qualifications: 
( i) have a bachelor's degree supplemented with experi-

ence in an area relating to professional child care or appro
priate graduate education or an equivalent combination of 
education and experi£~nce; 

(ii) ~&ve a thorough understanding of the purposes and 
~rograms of youth detention facilities in general; 

(i~i) have 'jenera} leadership, administrative, and man
agement ability, irc.cluding thE• ab! lity to sup,;rvise yuuth care 
personnel~ and 

(iv) have a t.hnrough working knowleclge of the youth 
court act and relatf~d laws of Mcntana res~rJing law Pnforce
ment1 a.ppreh8~'-:o:on or:d det_ent_ion of yout~-. 0.nd tfH:: youth's 
~:ight!: under tl:c ::,aw. 

(3) The facility shall c,mploy, trai.n ard sup<'rvise an 
o~Gsuate number of staff necessar:• tc provide continuous awake 
supervis5un nf vnu"!"l-1f:. and at 1(-ast one irrme(l.i~tely availc:cble 
sta:.£ n:E:mLt-:r of tL\- ··c::,'e sex a~; the youths. 

(a) Thn mini1nur r·c,tio of staff on dut.y to numbers of 
l outh shall be: 

( i ) 1: 6 f rcrr 7 : 0 0 a . m. to 11: 0 0 p, m, ; and 
(ii) 1:17 from 11:00 p.m. to 7:00 2.m. 
(b) !.t ar.y time' whu· youth a,:.,. bPincr dd_ained and therf' 

is only or-.e ?.,lake staff person, t~<'re shall be immec'liately 
i:vailable backup st.~r:. 

(c) No sta!f ~ember or oth~r pers0~ t2ving direct 
contact with thP youth in the facility shall conduct 
themselves i11 a man~er which poses any potential threat to the 

.health, safety and well-being o~ the youth in detention, 
(d) The f~ci,ity shall investigate th~ rcrsonal and past 

employment references of all Et.:::~ff prior to hi.t .i.r.g·. 
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(e) 1\11 youth care staff facility must meet the 
following general qualifications on their first day of 
emplQy~nt: 
(l) be at least 18 yc·ars of age; 
(ii) be of good character; 
(iii) be physically, mentally and emotionally competent 

to can' for youth; 
(iv) be in good general health; 
(v) understand the purpose of the youth detention 

facility and be willing to carry out its policies and pro
grams; and 

(vi) be certified in cardiopulmonary resuscitation. 
(f) Each youth care staff member must complete an 

initial 16 hours of orientation and at least 40 hours of 
in-service training each year, in an area directly related to 
the staff member's duties. 

(i) Training must be documented in each staff member's 
personnel filf'. 

(ii) The training may include formal course work, 
workshop attendance, or the reading of appropriate literature 
and shall include instruction on the Youth Court Act. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE XII YOU'rH DETENTION FACILITY, ENVIRONMENT (1) The 
facility shall provide an ·adequate and potable supply of 
water. The facility shall: 

(a) connect to a public water supply system approved by 
department of health and environmental sciences; or 

(b) for a facility utilizing a nonpublic water systen•, 
the department hereby adopts and incorporates by reference the 
following circulars setting forth relevant water quality 
standards prepared by and available from the Department of 
Health and Environmental Sciences, Cogswell Building, Helena, 
Man tuna: 

(i) circular #11 for springs; 
(ii) circular #12 for water wells; and 
(iii) circular #17 for cisterns. 
(c) If a non-public water supply is used, the facility 

shall submit a water sample at least quarterly to a laboratory 
licensed by the department of health and environmental 
sciences for a determination of microbiological contaminants. 

(d) The water system shall be repaired or replaced when 
t.lw supply: 

(i) cont~ins unacceptable levels of microbiological con
taminants; or 

(ii) does not have the capacity to provide adequate water 
for drinking, cooking, personal hygiene, laundry 1 and water 
carried waste disposal, 
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(2) To insure sewage is safely dispos~d of, the facility 
shall either: 

(a) connect to a public sewer approved by the department 
of health and environmental sciences; or 

(b) if a non-public system is utili?.ed, the department 
hereby adopts and incorporates by reference bulletin 3 32, 
which sets forth standards for sewage disposal. A copy of 
bulletin 332 may be obtained from the Department of Health and 
Environmental Sciences, Cogswell Building, Heler,a, Montana. 

(c) The sewage system shall be repaired or replaced 
whenever: 

(i) it fails to accept sewage at the rate of applica-
tion; 

(ii) seepage of effluent from or ponding of effluent on 
or around the system occurs; 

(iii) contamination of a potable water supply or state 
waters is traced to the system; or 

(iv) a mechanical failure occurs. 
(3) The facility shall: 
(a) store all solid waste in containers which have lids 

and are corrosion-resistant, flytight, watertight, and rodent
proof; 

(b) clean all solid waste containers frequently; and 
(c) transport or utilize a private or municipal hauler 

to transport the solid waste at least weekly to a landfi 11 
site approved by the department of health and environmental 
sciences in a covered vehicle or covered containers. 

(4) A facility shall comply with the 
structural requirements: 

following 

(a) All rooms and hallways shall have adequate lighting. 
(b) Adequate space shall be provided for all phases of 

daily living, including recreation, privacy, group activities 
and visits. 

(c) Youth shall have 
feet of floor space per 
relaxing, and recreation. 
used by youths shall not 
requirement. 

indoor areas of at least 40 square 
youth for quiet, reading, study, 
Halls, kitchens, and any rooms not 
be included in the minimum space 

(d) Sleeping areas shall contain at least 50 square feet 
of floor space per youth and bedrooMs for single occupancy 
must have at least 80 square feet. 

(5) Bath areas shall be cleaned thoroughly with a 
germicidal cleaner at least weekly and more often if needed. 

(6) Other areas shall be cleaned on a regular basis. 
(7) There shall be hot and cold water available in the 

facility. Water temperature for hot water must be limited to 
120• or below. 

(8) The facility and all areas used by youth shall have 
an adequate ventilation system. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 
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RV'cF- XIII YOfJTH DETENTION FACILITY, FIRE SAFJ:TY (1) The 
O.epartffi-.,-nt hereby ac1c;::.ts and incorporates- by reference group I 
O.ivision 3 of the uniform building code which sets forth the 
fire safety regulations which shall apply tc newly constructed 
facilities and which may be obtained from the Bu~lding Codes 
Division, Department c:f Corr..merce, 1424 Ninth AVP~ue, Helena, 
Montane 59620. 

(2) Smoke det~ctore approved by a recognized testing 
·Laboratory shall be l0cated a-1::. stuirways and 2-r.. ony areas 
requiring sqoaration »s eet <:orth in the uniform building 
codes. 

(3) A fir~ extinguisher approved by a recognized testing 
laboratory with a minimuro r<>.ting of 2Al0BC shall be readily 
accessible to the kitchen area. 

( 4) The date c.r.d signature of the persc,Jc ch,ecking bc.t h 
the batteries in th~ srooke detectors and the £ire extinguisher 
shti]l be re~orded and filed at the facility. 

(a) Smoke detector batteries shall be checked by the 
facility at lfc~st once each month and the batterie£ replaced 
at least once each year. 

(b) Fire extinguishers shall be checked by the facility 
at least quarterly. 

( 5) The staff shall be trained in the proper use of the 
fire extinguisher and the training recorded in the files. 

(6) Staff and youths shall be instructed upon arrival in 
the procedure for evacuation in case of ~ire, The procedure 
shall be posted in a conspicuous place in the facility. 

(7) Paint, flammable liquids and other combustible mate
rial shall be kept in locked storage away from heat sources or 
in outbuildings not used by the youth. 

( 8) Pol:rurethane foam mattresses ur furn.i tu1-e ~hall not 
be used in the facility, 

(9) The faccl'ity shall be equipped with a fire alarm 
system. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE XIV YOU~'" DETENTION FACil:,ITY, l'.PMISSIOF ( 1) The 
facility shaJ l obtain in wri"t-ing·· the Yf1L.t.hTrT Coui"t'7 orc1Eor for 
the detention of a yoLth. 

(a) A youth who has bE.·en plac"'' i" C!etec:tion shall not 
be held longer than 24 hours, ex<Cluding wed:er.clo. and l~r.al 
holidays, unless a hearing has been htc 1 d by the court to 
determin~ whether there is probable cause tc believe the youth 
is a delinquent youth or a youth in need cf supervisic~. 

(2) The facility shall develop written ro~lcy and 
procedures govPrning the admission and orienta~iur1 uf 2dmitted 
youth which includes the following requireme~ts: 

(a) A stafc member of each sex shall be available or on 
call at all times to receive youth for detention; 
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(h) Staff membP.rs acoN>t ·ing youth 
dc'.:.c·rmine that <•ach youth is being held 
authority, and th~ identity of t~· youth 
bP ve1ified as soc·n as possible; 

for detention must 
under propel legal 
being admitted must 

(c) ;, pat down search ot the youth shall h<" performed 
to prev~nl the introduction of weapons or contraband. 

(i) i\ll pat down searches shall be conducted by a 
pers011 of the ~~0:0 sex as the youtlt being s~nrched. 

I i1) A strip search or body cavity search shall be 
p8rfcrmcd only in accor~ance with Rule XV11(12). 

(ill) All personal clothi~g shall be carefully searched 
!t':r contr,:~.band. 

(co) The youth's personal property, if removed, shall 
be prq,;erly it8n:ized, signed for by the youth and staff, and 
hel'1 s<efely. The youth sh3ll b"' c,dvised that all pc'rsonal 
bE:longings will be returned to him when hF leaves, \',rit.h the 
exceptiur1 of illegal ccntrab~1nd or evidence. 

(e) Fach youth shall be given a shower and clean under 
and outer clothing, a clean towel, clean beddir!g, and 
necessary toiletry and personal hygiene articles, including 
soap, toothbrush, toothpast~, comb and the youth's own 
clothing shnll be laundered if needFd and safely stored. 

(f) Blankets shall be provided in sufficient nurnb"r to 
waintain warmth under prevailing cli~octic conditions. 

(g) The youth's physical and emotional condition shall 
bF noted and recorded, along with ident'!ying data. 

(i) ThE' admitting ctaff member shall inquire into and 
examine the youth for any obvious injuries, medical tags, 
rEi ~;hes, unusual cough or high tempPrature and determine, by 
questioning, i' there are medical problems, including drug or 
alcot1o1 abuse, asthmc1, diabetes, epilepsy, Il'l.ental distress or 
otl1er ccnditinrs, which require m~~ical attczltion. 

Iii) Any youlh showing signs of or reporting phy~ical or 
mental d1s 1 r0ss or drug or alcohul abuse shall be referred to 
health care pe1sc~nel, as appropriate. 

fj i i) Any prt·scription medication in the possPSS.lOn of a 
ycuth at adl~.J..:;~:1.0n shall b~C;· labeled for identification ancl 
determic~"'t.-. .i c:n shall be made ut th€::. earliest possible timr-~ 
regarding the need for its continued use by contticti.ng the 
prescribing he~lth care professional. 

(iv) Any seriously injured or seriously ill youth shall 
~ut i.'.:le udrr:itt.~d to thE' f.;:,ciJity unti:r a. medicc] examination 
hns been cn~1ducted by a JicePsed physician. A written record 
ef the diagnusi.s, t-reatment_, and rno:=d1c...c.tion prescribed shall 
he placEd in the youth's detentio~ file. 

(h) Treatrne;nt, .;.~, c1.Lrectec: by rnf~clica] pt.':rsonnel, shalJ 
be initi~ted immedi2tely whe~ body pssts ar<> detect.ed. 

(i) Staff shall ccr.tact parents nl" other responsible 
persc·ns as soon as possibJ.e following the detaining of. the 
youth. Verification of such contacts or attempted contacts 
shall be recorded in writing. 
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(j) If a youth is hungry at anmission, he shall be given 
sufficient food to sustain the youth until the next regular 
meal. 

(k) After a youth h~,; been admitted, showered, issued 
clothing and other essentials, he shall receive orientation on 
the policies and procedures of the facility before he is 
isolated in a room. 

(i) 'l'he youth shall be giv<'n a copy of the print~<"d 

facility rules and the youth's rights. Staff shall explaiL or 
clarify ·the contents of the material, especiaUy for youth who 
do not have adequate reading or comprehension skills. 

(ii) Completion of orientation shall be documented by a 
statement that is signed and dated by the youth. 

( l) A notice of facility rules and youth's rights shall 
be posted in the facility in an area where the youths can view 
it. 

(m) A record for each youth shall be established at 
admission and shall be maintained throughnJt the period of 
detention. 

(n) Facility policy and procedure shall grant all youth 
the right to make at least two local or long-distance 
telephone calls to family members, attorneys or other approved 
individuals at sometime during the admission process. · 

(i) If the youth is unable to complete the call without 
assistance, a staff member shall provide assistance or, if 
requested, shall make the call for the youth. 

(ii) These phone calls shall not be electronically 
monitored. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-303, 41-5-802 and 41-5-809, MCA 

RULE XV YOUTH DETENTION FACILITY, SUPERVISION OF 
MEiSICATfON-T'l) The facilit~/-shaTI have written policies 

and procedures governing the use and the supervision of pre
scription medication to youth. These policies and procedures 
shall be disseminated lo all persnns responsible for supervis
ing medication. These procedures shall provide for: 

(a) documenting the supervision of medication and 
medication errors and drug reactions; 

(b) notification of the attending physician in cases of 
medication errors and/or drug reactions; and 

(c) maintaining a cumulative record of all medic<,tion 
dispensed to youth including: 

(i) the name of the youth; 
(ii) the type and usage of medication; 
(iii) the condition for which the medication is 

prescribed; 
(iv) the time and dale the medication was taken by the 

youth; 
(vl the name of the supervising person; and 
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(vi) the name of the prescribing physician. 
(2) If the decision is made to reconsider the medica

tion needs of the youth, the prescribing physician shall be 
immediately contacted and necessary arrangements shall be made 
by the facility for a re-evaluation by a phy,:;ician of the 
youth's medication needs. 

(3) The facility shall provide a copy of the youth's 
medication schedule to all staff members responsible for 
supervising the medication of the youth. The schedule shall 
also be placed in the youth's detention record(s). 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. '1-5-802 and 41-5-809, MCA 

RULE XVI YOUTH DETENTION FACILITY, COMMUNICA7ION 
(1) The facility shall have written policies and 

procedures governing correspondence. The policies and 
procedures shall include the following: 

(a) There shall be no limitations on the volume of 
correspondence a youth may receive or send. 

(b) If requested, the facility administration shall pro
vide postage for the mailing of a maximum of two letters per 
week for each youth. 

(c) Appropriate stationery, envelopes and a writing 
implement shall be supplied. 

(d) Outgoing correspondence shall not be opened, 
inspected, read or censored. 

(e) Incoming correspondence may be opened and inspected 
for cash, checks, money orders or contraband but only in the 
presence of the youth to whom it is addressed. 

( i) All cash, checks, and money orders sent to youth 
shall be documented and retained fpr the youth in accordance 
with the written procedures of the facility. 

(f) Incoming correspondence, other than privileged 
correspondence, shall only be read if there are identifiable 
and articulate facts showing clear and convincing evidence 
that the correspondence contains plans for sending contraband 
into or out of the facility, plans for criminal activity 
including escape, or information which would create a clear 
and present danger to the security of the facility. 

(i) Privileged correspondence is correspondence between 
youths and attorneys, courts, government officials, officials 
of the facility or probation officers. 

(ii) The reading shall be in the presence of the youth 
after he has been advised of the reasons for reading, 

(iii) If the youth wishes to contest the decision to read 
his correspondence, he may appeal it to the director of the 
facility and the reading will be held in abeyance until the 
review by the director. 

(g) Youth shall not be denied mail rights for disciplin
ary purposes. 
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(2) The £ac: coty ch~ll adopt pocicies and r~ocedures 
governing visitatior: 1ncluding the =o:lowing requirements; 

(a) Tr,e facility shall provide visiting fo.cilities to 
permit informal communication, including opportunity for 
physical contact. 

(b) The use of barriers or devices to prevent physical 
contact between visitors and youth is prohibited unless there 
is a clear and present danger o~ physical injury or 
introduction of contraband. 

(c) All visitors must regist~r their narne and relation
ship to youth. 

(d) Visitors must submit packages, purses, handbags and 
briefcases for inspection by fac~lity personnel. 

(e) Visitors must cubmit to a ~risk and pat-down search 
by an employee who is of the same sex. 

(i) In the event that there is probable cause to believe 
that weapons or contr,lband wicl be found by more exterosive 
search, admission to the cacility shall be denied. 

(ii} A '1 search notice'' sign which advises visitors of the 
foregoing provisions must be conspicuously posted and pointed 
out to all visitors. 

(f) Youth shall be searched after each contact visit. 
(g) The visiting area shall be .thoroughly searched 

before and after each visiting period. 
(h) During a visit there shall be a system for residents 

and staff to communicate with on-= anotheor at. all tines. 
( 3) Tbe facility shall adopt policies and procedures 

governing telephone use which shall include the following: 
(a) The facility must be equipped with a telephone. 
(b) Telephone number3 of the hospital, police 

department, fire department, ambulance, and poison control 
center must be posted by each telephone. 

(c) Telephone number of the par,ont (s) shall be readily 
available. 

(d) Youths must be permitted reasonaLle and equitable 
access to the telq,holle according to the facility's policy 
which may establish hours of availability and time limits. 

(i) Youths shall have the right to cal! attorneys at all 
reasonable timAs at facility f·xpense. These• telephone calls 
shall be confidertial. 

AUTH: Sec. 41-5-809, ~CA 
IMP: Sec. 41-5-802 and 41-5-£:09, MCA 

c::.R-;:U'-"L""E--="X;c:V,ceT~J. YOUTH DETENTION FACILITY, SECCF:I'rY (1) 
facility shall have written policies and procedures 
security and control inc1uding detailed instructio~s on: 

(a) searches o.{ r€.'sider.ts, their :rooms or prcpcrty1 
(b) control of contraband; 
(c) population counts; 
(d) key, tool or utensil control; 

The 
for 
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{P) vlsitatlon; 
(f) em~rg~ncy procedures; 
lgl st,tffing; and 
(h) locking of doors. 
( :·) Staff membt·,rs must cont...:r~ol security measures, and 

shall ~at p~rmit youLJ1 to a~sist with these security measures. 
(31 Prccedures shall provi<le for regular and frequent 

ins~ectir,ns and mairttenancc of all security devices, locks and 
doorc;, to ensure their proper working order and to detect 
csc~~pe cffortR. Any damaged or non-functioning security 
equipment •~ust be p•cr>n•ptly repaiH·d. 

(4) Pr<'~edun·s shall provide that, c,xcept in emergency 
situations, weapons including those of law enforcement 
personnPJ, must not be permitted beyond a designated area to 
which detained youth have no access. 

(5) Pro~edur~~ shall govern the control and use of keys, 
to include: 

(a) Youth shall !lot be perrni.tted to handle, use or have 
detention key~ ir. their pcssassian. 

(b) An inventory of all keys shall be made each day. 
(c) DeteDtion keyc shall be ;ctor<"d in a secure key 

loc}:er when not in use. 
(6) Procedures shall govern the control and use of tools 

and culinary equipment, to include: 
(a) After use, tools and equipmPnt shall be acccuntecl 

for by t~e ~taff member on duty and returned to their proper 
storage space. 

(b) Eating utensils shall be accounted for after each 
meal am:l returned tr) the kitchen. 

(c) Kit"hPn cutlery ,,!Jall be illVPt:toried daily. 
(i) Procedures shall pn,vide that when it is necessary 

for out:-,jcJe r::r-t.intenunce n:f'r. to work in a detf;.'-1Jtion living 
arPa, yot..:.th rn.ust. b0 r0movcd from L:J:e l'1.rea and tf1e ~ iving area 
carefully se~rched befor~ youth are re-bdmittc~. Maintenance 
t0o~s ffiUSt be car€•fully checked into ar!d out of the detention 
area. 

(8) Proce<J,,o ,-.. -· :chall govern the cont,·ol ·''nd usr> of 11ll 
flamrrab1L·, toxlc Diir~ cunstic rnatt-:r-ials. 

(9) Proceti·,.rc~:; shall proviLe for rE-~por"':inq esca[-'l'S cr 
runaways. Such procedures shall be reviewEd al least annually 
and u~datad as necessary. 

11 C} Proct:dU:r-0~. shal] pruvide f(!l" a pJar to be fo] ~c.. ..... ed 
in f·n~erc:c.nc:· ~itt~u-r.ions (e.g., fire, disturbLlnce, t0Yir,,:; of 
host~gt.:~) which shal] be tn~~de availdl11c tc al~ persc·r.nel. 
Thes8 plans shall })~ revi~weti annh2Jl1y and updated as 
r:.ecess.;:'IT)'. 

ill) Procedures •hdll provide for regular searches of the 
fac).J.j ty, the :;outh confined, and ar.y v~hicles wLich are used 
to trar.spcrt youth, however the searches sh~ll: 

(a) be no more frequent than necessary to control 
contraband~ 
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(b) ~void undue force, embairassment or indignity to the 
individual. 

(12) With the exception of visual inspection of the 
mouth, no search of residents shall be conducted by a person 
of the opposite sex. 

(a) Strip searches shall be performed only when there is 
probable cause to believe thal weapons or contraband will be 
found. 

(b) Body cavity searches shall be performed only when 
there is probable cause to believe that weapo~s or contraband 
.:i 11 be• found, 

(i) With the exception of the mouth, during all body 
cavity searches performed visually, at least two personnel of 
the same sex as the youth being examined ~hall be present. 

(ii) With the exception of the mouth, all body cavity 
sE>~rches performed manually shall be done by a doctor or a 
nur~c. At least one member of the examining team must be a 
member of the same sex as the youth being examined. 

(13) Youth permitted to leave the facility or grounds 
temporarily shall be searched upon re-entry. 

(a) The search shall be limited to the scope necessary 
to uncover items to which the yo•~lh had access while away from 
the facility. 

(b) When the youth's absence from the facility is the 
result of voluntary participation in an outside program, the 
youth shall be given prior notice that such participation will 
subject the youth to routine searches upon re-entering the 
facility. 

(14) Material used for security purposes shall be design
ed so the material will not cause injury to youth or staff. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-80~ and 41-5-809, MCA 

RULE XVIII YOuTH DETENTION FACILITY, RIGHTS OF YOUTH 
"(I)" .. Tile faciEty shall implement the following policies 

and proc"dures governing the rights of youths which shall 
include: 

{a) 'fhe facility's written grievance procedure for 
youths and the youth's right to make requests or complaints to 
the facility's administration without censorship. 

(b) ~!o youth shall be subjected to medical or pharma
ceutJcal testing for experimental or research purposes or the 
use of chemical restraint. 

(c) The youth sh,·ll have the right to determine the 
lengtl and style of their hair, including facial hair. 

(d) The youth's right to be separated frorr, the general 
population. 

AUT!!: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 
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RULE XIX YOUTH DETENTION FACILITY, DISCE'LINE ( 1) The 
facility shall use appropriate founs of discipline but must 
not use any form of corporal punishment or any other technique 
which is humiliating, shaming or othen;ise damaging to youths. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE XX NUTRITION (1) Youths shall be given three 
well-balanced meals daily, appropriate to the nutritional 
needs of the youth, and including the four basic food group 
requirements. 

(2) Special diets shall be provided for youths as 
ordered in writing by a physician. Such orders shall b~ kept 
on file at the facility. 

(3) Copies of menus as served shall be kept on file for 
one month and shall be available for inspection. 

(4) All food shall be transported, stored, covered, 
prepared and served in a sanitary manner. 

(5) Use of horc.e canned products, other than jaiT'.s, 
jellies and fruits is prohibited. 

(6) Hands shall be washed with warm water and soap 
before handling the food. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE XXI YOUTH DETENTION FACUlTY, HOUSEKEEPING 
(1) The facility may require the youth to perform 

housekeeping functions, such as necessary housekeeping in his 
own room and assisting with general housekeeping duties in the 
living unit except that: 

(a) Youth shall not have primary responsibility for any 
phase of operation such as cooking, laundry, housekeeping, or 
maintenance work which is the duty of regular staff. 

(b) Assignments shall be made in relation to the age and 
abilities of the youth. 

(c) The work does not have as its primary purpose mone
tary benefit to the facility. 

(d) Work assignments shall not include areas to which 
the youth do not have regular access. 

(8) Staff are responsiblE< for the safety of youths whUe 
they are near equip~ent and machinery. 

(f) Youth shall not be permitted to perform any work 
prohibited by state and federal regulations and statutes 
pertaining to child labor. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 
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RULE XX:;I YOUTH DF.TENHO!i FACIJ:TY, CEn·rcES AND PROGRAM 
(1) There shall b<c " range of re.sources to meet the 

needs of youth, including individulil and family counseling and 
communi t'.r services. 

(a)- Youths shall be afforded access tc, mentc,l health 
·~ounseli~g and crisis interventic:~ servic~s in accordance with 
th8ir needs. 

lb) Psychiatric, psychological, roedical and other diag
nostic set··.ri.ces, as detetmint.d by -:.h~ youth ccurt, st:all be 
available t~ Ecvery youth aither prov1ded directly by the 
facility or by contracting with ancther county or agency which 
provides such services. 

(c) Other professional services shall be provided as 
needed. 

(2) The facility shall have a recreational program. 
(a) There shall be opportunities for exerciee and 

leisure-time activity, indoors and outdoors. All youth shall 
be permitted and encouraged to participate in supervised 
outdoor recreation urlless restricted for heal t.h or sec'...1.ri Ly 
reasons. 

(b) No youth shall be required or forced to participate 
in recreational activities. 

(c) Exercise areas shall be equippPd and used within the 
limitations of security r~quirements. 

(3) Proc•dures shall allow youth to particip&te in 
religious services and counse 1 ing within the facility or. a 
voluntary basis. All youth sr.all have the opportunity to 
voluntarily practice their respective religions and to receive 
visits from representatives of their respective f~iths. 

( 4) The facility shall provide library services which 
are available to al! youth. 

AUTIJ: Sec. 41-5-SC~, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RU!.E XXlli YOUTH DETENTION FA.CILITY, PAS"IVE PHYSICAL 
RESTRAINT TI)Tl1efacili ty must provide traini!Cg in 

passive physical restraint to all staff members who may b., 
required to use passive physical cestraint and ehall provide 
at least yearly refresher courses. 

(2) Passive physict<l restrili~t of a youth 
used to ~nd a disturbance by the youth ~hrt 
threatens physical lnJury to tlw youth, other 
property. 

AU'l'H: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

r11ay ·only be 
immediately 

persons, cr 

RULE XXIV YOUTH Dio:_TENTJON FACILITY 1 TEMPORARY IOCKUP/ 
SECliRE OBSERVATION ( 1) TempoYary lockup/ secure obser

vation maY~h.E used--;;s-a r.-t(.1 ans of intervention only when the 
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yo1oth is in danqor of harming hlm,;elf, others, or property 
and less restrictive alternatives have been attempt~d ~rd 
failed to control the youth. 

(") Temporary lockup/secure obsc·rvation ~hall be used 
only fer the time needed to change the behavior necessi~ating 
its use and shall. not be used as punishment. 

(3) Each facility which utilizes temporary lockup/secure 
observat:icm shall have a writlen statem<Cnt of its policjcs 
which describe, at a minimum: 

(a) the criteria for use of temporary loC'kup/secure 
ohscl:"vati.or.; 

(b) tbe procedur<:o for its usc; 
(c) emergency procedures ~or special circumstances 

occur:ring while the youth is in temporary lockup/secure 
observation (i.~ .• fire, int~rnal. or ex~crnal disaster, etc.); 

(d) the method for youth to express grievances regard) ng 
the l.lst~ of terr1porar:; lockup/ secure observation. 

(4) The youth shaJ l be informed of the reason for 
t'"Llporaly lockup/sect:n· observation at the time· of the youth's 
p 1 acemen•_ in it. 

( 5) If soundproof, the room shu).] heve an intercom sy s
terc. l'lhich shall be activated \lhen in use. 

(6) Placement in temporary lockup/secure observation may 
not exceed one (1) hour unless specifically authorized by the 
dit~ctor, shift m~nagcr or other designnted person in charge. 
'f·here shall be a revie" oo the continuing nE"ed for temporary 
lockup/secure observation at least every hour. 

Ia) l• youth wh" requires temporary lockup/serure 
observation in exc~sR cf twentv-four (24) hours shall he 
evaluated by a mental health prof;ssional. 

(7) f, staff member cchall continuously monitor the youth 
placr:d in temporo.r:· lockup/secure observation by visual or 
aud:L·Lory tneans aLd ~ball ren1-~:i.n within twer·ty (20) feet of the 
rocrrl. .l.f cuntin1~c,us monito::"jng is by aud~tory menns, the 
staff rcttntbE:.t shL.tl.l_ \'i :sually check on the youth at lf>ast every 
ter: (10) rnir.ut:e!::.. 

(8) UJ.Oon '-ll<' p 1 acement cf a youth in t"mporary lock\.;;:,/ 
serur0 obser~ation, the followin9 mini~um items s~all be 
r<?C(!rG~cl, upda t.ed ar.c1 rr_a i nta ir::~a: 

(a) a writt0n repox·t which s<_,ites the youth's name, 
r:ate, tirr,e of pl<~cen,.,nt, staff memb'"" initiat.ing the place
r:-.t:r.t, staff rrtembcr .;.uthor.:::...ir.g p1ttcGrrcnt and narrative 
desr-r5b.ir.g ~he foljcv:.ing: the prE-cipitat..ir:g ev~-;n-+, yoc.th's 
bel.cvio!e before rla<ef>tr,(·nt, and actionc. taken by staff of a 
le.=~- IE-~stricti•;( r:?ture jr 2r. attempt to control, cnJm or 
~ontain the youth; 

(b) writtf,n r:ctatoor, of visual checks at least every 
ten (10) Minutes 2~d riotation cf behavicr an~ time occurr1ng~ 
. , (c) notatinn regarding opportunity to UD~ toilet facil-
lt:es once per hour; 
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(d) notations regarding when the youth had opportunity 
to exercise; 

(e) notation of medirations administered, time given 
and staff administering; 

(f) notation of all ~laff contact including a descrip-
tion of the resolution of the placement incident which results 
i.n the termination of temporary lockup/secun:, observation. 

(9) St.aff of the facility shal.J be trained in the use 
of temporary locJ.":up/secure observation and its effects upon 
youth. 

(10) Records of the use of ternpo1ery lockup/secure 
observation, the youth's records, staff records and the room 
shall be made available to the department for inspection. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

RULE _ _x.'\Y._ YOUTH DETENTION FACHITY, ME_(CH.',NICAL RESTRAIN~. 

(1) A facility may use handcuffs or soft cuffs when 
transport.i ng a youth to or from the facility. 

(2) Any other use of mechanical restraint is prohibited. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

BcULE XXV_I YOUTH DETENTION FACI~I'I'Y.!_. RELEA~RANSFER 
AND TRANSPORTATION ( 1) A youth 1 s release from or 

conti~uance in detention shall be determined by order of the 
youth court or by authority delegated by the court. 

(a) The release from detention shall be in writing and 
on file at tho facility and the youth court. 

(b) If & release is made by phone, it shall be recorded 
in writing. 

(2) Procedures for the authorized release of youths 
shi<ll incl.udf': 

(a) verification of identity; 
(b) verification of release papers; 
(c) completion of release arrangements, including the 

person or agency to whom the youth is to be released; 
(d) recording of the date, time, and authority; 
(e) return of personal property and funds r ar.d 
(f) instruction on forwarding of mail. 
(3) Transfers to other facilities shall be by youth 

cou.r· t crder. 
(4) Personal property o! youth being transferred to 

Another agency shall be turn~d over to the transporting offi
cer in the presence o: the youth, and the signature of the 
transporting officer obtained. 

(5) Procedures shall add1ess and govern escorted leaves 
into the community. 
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(6) The facility shall have policy and procedures for 
transportation of youth which shall include: 

(a) The driver of any vehicle transporting yruH, shall 
be at least 18 years of age and shall be properly licensed to 
operate the vehicle. 

(b) The driver and vehicle must have adequate insurance 
coverage for personal liab1lity and property damage. 

(c) Youth shall not be transported in the back of a 
pick-up truck. 

(d) Youth shall be secured in a seat belt whenever the 
vehicle is in motion. 

AUTH: Sec. 41-5-809, MCA 
IMP: Sec. 41-5-802 and 41-5-809, MCA 

3. The 50th Legislature specified upon pilcsage of 
Senate Bill 226 that the Department of Family Services shall 
adopt rules concerning licensing procedures for youth 
detention facilities. The Statement of Intent specifies the 
rules would govern such matters as "the capacity of the 
facility, its location, design, construction, equipment and 
operation, fire and safety precautions, medical services, 
qualifications and number of personnel, and the quality of 
services". Additionally, the Statement of Intent specifies 
that licensing procedures such as notification of 
deficiencies, cure of deficiencies, state inspections ~nd 
enforcement of standards would be de<>J"t with by rules. ThPse 
rules are necessary to establish licensing procedures for 
youth detention facilities as mandated by 41-5-809. 

4. Interested parties may submit their data, Vi8ws, or 
argurrents either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Family Services, P.O. Box 
8005, Helena, Montana 59604, no later than December ll, 1987. 

5, Randi M. Hood, Legal Counsel for the Department of 
Family Services has been designated to preside over and 
conduct the hearing. 

"--..o_.c- --~~- / 

' ' _J~'---D1rector, Family Services 

Certified to the Secretary of State Novem~Z _____ , 1987. 
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BEFORE THE DEPARTMENT OF JUSTICE 
0F THE ~~ATE OF MONTANA 

I~ the ~atter n~ t_te 
Adoption of Rules Providirg 
Exemptions froM the 
Seathel~ Use Act. 

To Al: Interested Persons 

NOTICE o"F PwBLIC HEhP.:rG ON 
PPOPOSFC ADOPTION OF PCLES 
PROVIDING EXEMPTION FROM 
THE R~ATREL~ USE ACT 

l. On Dec•o>rr.b"" 4, 1987, at 2:30a.M., ? public h""aring 
will be held in the auditoriuM of che Scott Hart Bui1di~g, 303 
Rober·t:, Eelena, Mor..ta!•a, tr"~ cc~r1s ider the a<'" rot ion c ~ rules 
providing for exemptJo~s frorr the Seatbelt Use A~t. 

" The proposed rules dr; not replace or :nodify any 
section curr0n•lv found in the A~ministrative Rules of Montana. 

3. The pr~posed rules prov~de a~ follows: 
PULE I EXEMPTIONS FROM SEA'IBELT LAW (1) ThP provisions 

of section 61 13 10-3 ( 1), MCA, fcrbidding operation o:" ?. m.otor 
vehicle unless each occupant of a designate~ seating position 
is wearing a seatbelt, do not apply to an occupant nf a motor 
vehicle who must ir, the course of his or De::r o£ficial ~ob 
duties m~ke such fre,guent stops that •:he public interest -is 
best served by allowing ar. exemption. An occupant oc 2 Motor 
vehicle meets this reguiremen~ for exemption if, while 
performlPg his or her official job duties, the occupant: 

Ia) normally £nd as a matter of routine operates cr rides 
in 8 motor vehicle; 

(b) normally and as a matter of routin~ makes ~en or more 
stops per mile; 

(c) must Rxit. the vehicle at the rec;ulred steps; and 
(d) carries an ex0mption certificate issund by the 

depccrtment. 
{2) The follov:il"'g cccupants of a motor \~l?hiclc are exempt 

from the provisions of ~ection 61-13-103 (1), MC"A, if thte:• are 
Pngaged in thc~r officj.al duties and are carryi119 &rt exemp~io~ 
certificate: 

(a) persons pro""-"~di.ng ga1bage SPrvic~; 
(b) persons d~l 'vering newRpaperE house-to-house; 
(c) persons makin<,:j r.nral mail r;eljv~ry. 

A PT!l : 6 1-1 3 -] 0 3 ( 3 ) , t-IC !I fMP: 6 l-1 3-1 0 J ( 2 l I f l , I~Cl\. 

RULE II APPLICATION FGF M:r:. USE OF E::F.~IPTION CfTTl i·'ICATE 
(1) PersonE.-whO-C}UalitY·~··r~an~xempt{l-.,DUDdP.~ Pule ~,~nliy 
apply for ~n exemption certificate from the OenartMPnt. of 
~'Ustice, t-'J:Jtor Vehicle Division, 303 RobPrts, JTelerc., !iontana. 
Applic~lion is made by completing and submitting an a~plicatio~ 
on a form furnished by the department. 

(2) If, upon reviP.w of the complctec1 applicehon, the 
department is satisfied that the ~rplicant is eligib~.e for ~n 
exemption, the depart~ent will issue an exemption certi~ic2t.e 
to the applicant. 

(3) The exeMption certificate must be carried in the 
molar vehicle being operated for r,fficiel c~ui:ies as pr00f of an 
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exr'r.:pticn and the certificat<' is valicl only whilP t.he exempte'J 
person is engaged in official duties, 

(4) The exemption certificate mu~l be exhibited upon 
dem~ncl r1~ a judge or o peace offlt:cr. 

(S) Ar exemption certificate is valid for two years from 
the d~IP of issuance. An application for renewal must be filed 
withir1 ?0 days a[ter expiration or a completely new application 
for exervtion will be required. 

(6) Th<" deTJa:rtm"''t. must be not.i fif'd wit.hin 30 days of anv 
chc1ngf~ in inform~tion UI,Ofl whicb l1n exPmption is based • 

AUTH: 61-3-·103 (3), ~~('/\ IMP: 6 1 - 3 -1 0 3 ( 2 ) ( f) , MCA 

4. The proposed ~ules are nE•cessary to enable the 
departr.1cnt to provide reasonab] P, c-onsistent, and fair 
f'.'}:crr~ptions from the SeatbcJ.t Use Act for occupants of motor 
vehiclc~s ,.,,ho make stn::Jl [l~equent·. s~.ops with motor vehicles ir. 
their official job duliPH that exemptions are warranted. 

5. Jnteres~-ec per?.on[..:. r:'~'.l.' submit their data, views, or 
argu!"<"l'.ts concerni.nc; th" propr.se!d rule in writing to Kathy 
S2P~Py, Assistant Att0rney GPneral, ~l5 North Sartders, Helena, 
Montara ~96~0-1401, ro later than December 12, 1987. 

G. l'lilliam HutC'hison, Assi~tant Attorney General, has 
been designated to presi dr.• over an; c~;ductd_th<' h'"'r.ing. 

- -~(MA.J::~~~-!4.-! 
t__..,jij'jyr GREELY ~-· 

Attorn~y General 

Cert.i 'ied to the- Secretary o~ State November 1987. 
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BEFORE THF: MON1'ANA HUMAN RIGHTS COMMISSION 
CJF 1'HE STATE (JF MONTANA 

ln the matter of application of 
the J1i,;soula Conununi ty Has pi lal, 
a Mon~ana non-profit corporation, 
ror a ruling under §49-2-401, MCA 
(1987), as to whether it may employ 
only males as ora~rlies. 

8810003410 

NOTICE OF HEARING 

TO: The Missoula Conununity Hospital and all interested 
persons: 

PLEASE TAKE NOTICE that on January 13, 1988 at 10:00 AM, 
at 1236 Sixth Avenue, Helena, ~ontana, the petition of the 
Missoula Community Hospital for a declaratory ruling that it 
may employ males only as orderlies, when one of their 
functions is to perform male bladder catherizations, without 
violating §49-2-303, MCA will be heard. You have the right to 
b~ represented by counsel at the hearing. A copy of th~ 
petition is attached to this notice. Janice Frankino Doggett, 
hearing examiner for the Commission will pre~ide over and 
conduct the hearing. 

Any person or organization may. petition to intervene in 
this Jo>roceeding by petitioning to ihtervene and making a 
showing of their interest, for the purpose of generally 
addressing the application or expressing a particular point of 
view concerning it. 

4 

A prehearing conferepce on thu application to settle 
hearing procedure will be conduct~d on January 5, 1988 at 
10:00 AM. 

DATED: November 2, 1987. 

By: 

MAR Notice No. 24-9-24 

MONTANA HUMAN RIGHTS COMMT,~SION 

MARGERY H. BROWN, CHAIR 
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i;EFOR£ THE MONTANA HU!1AN PIGHTS CGMNlSSION 
OF THE STATE OF !10NTANA 

In the matter of application of 
the Missoula Community Hospital, 
a Montana non-profit corporation, 
for a ruling under §49-2-401, MCA 
(1987), as to whether it may employ 
only males as orderlies. 

8810003410 

PETITION FOR 
DECLARATORY RULING 

1. Petitioner is Missoula Community Hospital, a Montana 
non-profit corporation doing business at 2827 Fort Missoula 
Road, Missoula, Montana as an acute care hospital. 

2. Petitioner is one of two acute care hospitals located 
in Missoula, Montana serving a substantial portion of western 
Montana. Twenty-four (24) of petitioner's one hundred fifteen 
(115) licensed beds are designated to constitute the "Special 
Care Unit" (hereinafter referred to as SCU) . Patients 
requiring acute care as a result of spinal cord and brain stern 
injuries in addition to other broad categories of disability 
receive care and rehabilitation services in this unlt. 

3. Petitioner's nursing staff is composed principally of 
registered nurses (hereinafter referred to as L.P.N.s) 
utilized to supplement that care. In addition, attached to 
the SCU, Petitioner utilizes orderlies for the purpose of 
assisting nurses, and in particular for the purpose of 
accomplishing heavy lifting which nurses might deem themselves 
unable to safely accomplish, and bladder catheterization of 
male patients when health care considerations so require. 

Hospital does not discrirn1nate on any basis in the 
selection of R.N.s and L.P.N.s. However, there are few male 
R.N.s and t.P.N.s available in the labor pool from which 
Petitioner draws applicants for ernploym~nt and therefore the 
R.N. and L.P.N. population at Missoula Community Hospital has 
historically been predominantly female. 

R.N.s and L.P.N.s routinely perform most bladder 
catheterizations upon both male and female patients. However, 
in many cases the physicians and nursing staff deem it 
medically necessary for male attendants to perform male 
bladder catheterizations. In some of these selected cases, 
the patient's injury status is such that bladder 
catheterization performed by a female nurse might provoke 
major sexual arousal in the patient which the medical staff 
deems deleterious to the patient's recovery process and 
potentially harmful to the nurse. In other cases where 
selected injured patients are cognitively intact the medical 
staff often feels that their emotional well-beiny is better 
O>erved by assistance from a male orderly. 

There are insufficient male nurses on the staff to enable 
Petitioner to schedule a male nurse to be available on 
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each shift to per orm male bladder catheteriz~tions. It is 
not economically easible to stai1 each shift with both ffi~le 
and ferrale orderl ea. Petitioner, in order to deliver 
adequate, effective and economical health care to its 
patients, particula~ly those patients in SCu, requests that 
male sex be deem~d a bona file occupational qualification for 
the position of orderly in its hospital. 

Petitioner would be affected by the is~uanc~ ut a 
designation of male sex as a bona f~de occu~ .. t~0n~l 
qualification fur the position of orderly in a positiv~ way by 
enabling it to economically and eti1ciently d~liver the best 
health care to its patients. 

4. Petitioner seeks a declaratory ruling pursuant to 
49-2-401, NCA and 24.9.~49, ARM to provide that th" reasono,ble 
demands o£ the positior, of orderly <J.t ~1iss0U"ii Community 
hospital require that the employee be of the male sex. 

5. Petitioner requests that the ComrnlSSio~ rule that it 
may limit the position a( orderly to males wi~hout violatio~ 
of 49-2-303, MCA. 

6. As Petitioner has a large~ proport1onate number oi 
SCU beds, it knows of no other parties who are directly 
affected in exactly the same way it is. However, St. 
Vincent's Hospital in Billings, Great Palls Deaconess H0spital 
and Columbus Hospital in Great Falls all maintain in-patient 
acute care rehabilitation beds and may be to a certain extent 
similarly affected. 

Dated this 4th day of September, 1987. 

MAR Notice No. 24-9-24 

MISSOULA COMMUNITY HOSPITAL 
~827 Fort Missoula Road 
Missoula, MT 59801 

tly: ~G£:"nt_Winn.!',.,-===--
Executive Director 
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BF'FORE THE !l(\UID OF LAND COM~liSSTONBPS 
AND '!'FE DFPI\R'l'~!EN'l' Or ~'T'JITF L~NT"'~ 

OF Tllf' flTATF OJ·· MO'T~ANl\ 

!n ~~0 ~a~.tPr of the 
Z\OOP"'' 11\; OF RlJLEc; FOR 
PF'MTNl'Jr; UNDER THE HONTANA 
1;~'RT P I'Y:• UNDERGROUND ~FNE 
RrCLAN;;'T': ON AC'T Ai\lD 
l·t·'E'!Dn'?\"' !")}' I'.RM :' 6. 4. 30; . 

!0: Al.l Ir1teres+·erl Perscns 

NO'l'c·o; OF PRCWOC.ED 
l\f10P'l'ION OF RUl~ES 

F!'R. P.r:r~!NJNG AND AMENDMFN'l' 
OP ARM 26.4,301 

'J0 Pl'PT IC m:AJUNG CON'J'J'MPT,JITED 

l. CJn ,r,,r.\'i' rv J 4, 1 9P.8 the Depactment of State Lands 
prooosRP to adopt rules regulatino remininq under the Montana 
Strip and linG.erqrou;'l.cl t-'\ine Eer:J arnation A(~t (Title 82, Ch. 4, 
Pa1 t ; , MCt\ l ''h_, to amend l\.RH 26.4. 301. 

L. T!1e croposed rules provide as follows: 

GL LE REMINH:C:: APPLICABILITY ( l) Ru l.o>s II through X 
shall 2pply only to operations which process coal minP waste 
materials generated frnm previously ~inea areas. ~UTH, Sec. 
82-4-?04, 205, MCA; A\T'l'H Extension, Sec. 4, Ch. 70~ 1987, 
Eff. 10/l/87; IMP, SeC'.-82-4-20~203, MCA. 

RT_T~E II PF'1ININC;: GENERAL p}~EFOR~L'.clCE S~'ANDARDS 

T.\)-Anv rr-c\iilinq-shaJl. be conclurtC'd-~o maximize the 
recoverability of th~ mineral resource, while using the best 
apnroprialF technologv currently available to improve 
en~:ironmental jntcqt·1~y, rnaximizinq the potential future land 
us~, and assuri;lg th~t dist11rbanc~ to the land froM ~uture 
wininq o9erations can be rrinimized. Pemining nperatj.ans must 
cnmnly wit~ coal ~ini~q JPp~icati~n r~quirements anrl 
oerform~t~~r·F stan~arr1s fhat the deo?~tment deterwines to be 
~lpplict:.b~c: to tr,e spF_:(·ific operMtion in addition to the 
reguirP.rt1E'!lts nf PnlPs 'I~I thronqh X. AUTH, Ser;, e/-4-204, 
20'l, ~CZ\; J',U'TH Ext-_~r~iC'n, ?'-·<;:. 4, Ch. 7-o;-r.. J9R7, ff-F. 
10/c !80; IM.P, fe7:~P2-4-2(7, ?03, MC:A. 

RULf:: ::! REMINit'G: SPECIAL F;PPLICATJON REQUIREMENTS 
(1) Appl.'cations for remininq l!'nst address the 

r-ec~u i.rements of subch1pter 3, Rules I through X n.r.d must 
rn~r 1

" \ii":.h th~ publir no+:jf'f' rcr1uirernents of P-.PM 26,4.401, 
(2) 1':3ch plan S\lbrci+.tec1 with the applica+:i.on must 

ccntain descriptions, in~ludinq appropriate m•os and cross 
sPrtion~ of the propns~d disposal methods, site~, anrl 
structures for pJa~ir:q any s0uJl and waBt~ cGnerated lJv t~e 
proc·~~s. Each plan mus~ desrrlbe the geotechnical 
inv~stigatior1, desiqn, construction, orera~ion 8nd 
mai~tenance, and removal of any structures and he 0repared in 
arcordance with ARM 26.4,520. 

(3) Dams impounding coal mine waste must be desianed and 
c0nstructed tn complv wi~h ~-?~ 26.4,508 ~nrt AR~ ~~.:1,603, and 
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with the requirements of the mine safety and health 
adminietration, 30 CFR 77.216-1 and 2. The plan must also 
c0ntain the results of geotechnical investigations of the 
proposed dam or embankment area which were used to determine 
the structural competence of the foundation which will 
~11pport the proposed dam cr embankn1ent structure anrl the 
impounded material. The geotechnical investigation must be 
planned and supervised by an engineer or an engineering 
geolocrist, according to the following: 

(a) The number, location, and depth of borings and test 
pits must be determined using cucr~nt prudent engineering 
practice for the size of the narr. or "mbankment, quantity of 
mat~rial to he impounded, and subsurf~ce ~onditions. 

(b) The character of the over~11rrlen anrl berlrock in the 
imp0undmcnt area, the proposed abutment sites, and any 
adverse geotechnical conditions which may affect the 
particular ~Am, embankment, or impoundm0nt site must be 
considered. 

(c) All spring~, seepage, and grounrlwater flow observed 
or anticipated during wet periods in the area of the proposed 
rlam or embankr.1ent must be identified on each plan, 

(d) Cons.irleration must be given to the possibility of 
mudflows, rock-debris falls, or other landslides into the dam 
or embankment, or impounded material. 

(e) If the structure is 20 feet or higher or impounds 
more than 20 acre-feet, it must meet the requirements of ARM 
26.4.639(18). In addition, esch stability analysis must 
include, but not be limited to, strength parameters, pore 
pressures, and long-term seepage conditions. The pla~ must 
als0 contain a description of each engineering design 
assumption and calculation with a discussion of each 
alternative considered in selecting the specific design 
parameters and construction method. 

(4) The combination of principal and emergency spill.ways 
must be able to safeJv pass 100-year 24-hour desiqn 
precipitation events. Spillways and outlet works must be 
desiqne~ to provide adequate protectir)n against erosion and 
corrosion. Inlets must be protected aaa.inst blockage. 

(5) Runoff from areas above the rlam or embankment that 
may r:[luse instability or erosion ()f thP. impoundinq stru<;ture 
must be divPrted into stabilized diversion channel~ rlesianed 
to meet the requirements of ARM 26.4.635. 

(6) Impounding structures constructed of or impounding 
coal ~ine waste must be designed so that at least 90 percent 
o! the water stored durinq the design precipitation event can 
b8 r~moved within 10 days. 

(7) The application must document the previou~ mining 
hie•orv of the site. AUTH, s~c. 82-4-204, 205, MCA; AUTH 
Extension, Sec. 4, Ch.~ L. 1987, Eff. 10/1/87; IMP;-5ec. 
82-4-203, 7.22, MCA. ---

f/U;,E IV REMINING: COI\L MINE 1'/ASTE DISPOSAL (1) All 
coal mine waste must be placed in new or existina disposal 
sites within a permitted are~. which are approved for this 

MAR Notice No. 26-2-51 21-ll/12/87 



-2065-

purpose. Coal mi~e waste must be place~ in ~ rnntrolled 
manner to: 

(a) minimize a~verse effects of leachate and surface 
water runoff on surface and ql·nundwater qualitv and ouantity: 

(b) ensure mass stabilitv and prevent ma~s movement 
during and after construction: 

(c) ensure that the dams and embankments, impound~e~ts, 
refuse piles and other associated dispos~l facilities can be 
recJaimed and revegetated in a manner that is compatible with 
the natural surroundings and the approved pnstmining lan~ 
use; 

(d) prPvent a public hazard; 
(e) prevent combustion: 
(f) comply with ARM 26.4.570. 
(2) Coal mine waste material from activities outside the 

permit area may be disposed of within the permit area only if 
approved by the department. Approval must be based on a 
showing that such disposal will be in accordance with thP 
standards nf this section and ARM ?6.4.505 through ARM 
26.4.510. 

(3) No coal mine waste may be removed from a permitted 
disposal site without a removal plan approved bv •he 
department. Consideration must be given to potential hazards 
to persons living or working in the vicinitv of the 
permitted area. AUTF, Sec. 82-4-204, 205, MCA; AUTH 
Extension, Sec. 4, Ch. 70, L. 1987, Eff. 10/1/87: IMP, Se~. 
82 4 203,231, MCA. ---

RULE V REMINIW";: D!SPOSAL DESIGN ( 1) ThE> dams, 
embankments, impoundments, refuse piles and associated 
disposal facilities must be designed using current, prudent 
engineering practices and must meet, at a minimum, the 
following design criteria. A qualified registered 
professional engineer, experienced in the design of similar 
earth and waste structures, must ~ertify the desiqn of the 
dams, embankments, impoundments, refuse piles and associated 
disposal facilities. 

fa) The dams, embankments and refuse piles must be 
designed to attain a long-term static safety factor of 1.5. 
The foundation and abutmAnts must be stable under all 
conditions of construction. 

(b) If the disposal site contains springs, naturAl or 
man-made water sources, or wet weather seeps, the design must 
be in compliance with ARM ~6.4.520. 

(c) Uncontrolled surface drainage mav not be diverted 
over the outslope of refuse piles. Runoff from the arras 
above refuse piles and runoff from refuse piles nust b~ 
diverted into stabilized diversion ch2nnels designed to meet 
the requirements of ARM 26.4.634 to ~~·Ply pass runoff from n 
100-year 24-bour precipitation event. Runoff from 
und~sturbed areas may be commingled with runoff from the 
refuse pile. 

(d) Underdrains shall complv with the rPquirements nf 
ARH 26.4.520. 
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(e) The department ~ay set additional site-specific 
~riteria in order to assure safety a~·1 ~tabiljtv. 

(f) A qualified register~~ professional engineer must 
supervise construction and provide certified BE-built designs 
of the dams, embankments, impoundments, refuse piles and 
~ssociated disposal facilities to the department within 30 
days of construction. 

I~) Slope protection mu•t be provided to mi~imize 
surface erosion at the site. All disturb~d areas, includino 
diversion channe1s must be :ro:';''P-r.etated, or otherwise -
protected an~ stabilized, upon ~ompl~tion of ~onstruction. 

(3) All vPgerative and organic materials must be 
removed.from the disposal site prior to placement o• the coal 
mine waste if necessary to ensure the stabilitv of the dams, 
embankments 1 refu~P piles and assn~iated disposal 
facilities. Soil, if pres~nt, Mus~ be removed, searPgated 
and stored or redistributed in acr.ordance with ARM 26.4.701 
and ARM 76.4.702. If approved bv the department, orce~ic 
material mav be used as mulch, or may be i~cluded in the soil 
to control erosion, promote growth of 'regetation or tr 
increase the moistur~ retention of the soil. 

(41 The final configuration of the refuse pile must be 
suitable for the approved postmininq land use, and shall 
comply with the requirements of 5ubchaoter 5. 

(5) No permanoont impnundments mav be construr:ted on the 
rf·fuse pile. Small depressions may be constructed as needed 
to retain moisture, ~inimize erosjon, enhance wildlife. 
habitat or assist revege~ation, if the stability of the pile 
is maintained. 

(6) The refuse pile must be covered with 8 feet of the 
best available nonto>:ic, noncombustible ~~terial, in a manner 
that does not impede drainaoe from the underdrains. Less 
than 8 fe~t may be userl if, givPn the cheMical and phvsical 
ch~racteristics of the refuse ~-~Cr1al, the requir~~ents of 
Rule VIII(2) an~ ARM 76.4.501, 7 03, and 774-735 can be met. 
AUTH, Sec. 82-4-204, 205, MCA; AUTr Extension, Sec. 4, Ch. 
~L. 1987, F:ff. 10/l/87; 1MP,sec:. 82 4-203, n1, ?32, 
MCA. -

RULE V! RF:MINING: INSPECTIONS OF REFUSE PTLES ( 1) A 
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L-;·,_rst ~rn·;:: 

1. i} Insta1 1 ~ttion of final surfdl~e ~rdinaoe systems; 
.3nd 

(i\r) PlacPmerlt and com~action of c0al rnir1e wastn 
mat.erials. 

(b) Tnspe~tinns must continue urttil the refuse pile has 
hee~ fi11nllv qradcd ~n~ reveqetaled or until. o later tj~e a8 

rrquired h\ t~e drcartm~nt. AUTH, Sec. 87-4-204, 705, MCA; 
ll~tlTH E'"tc,nsion, Sec. 4, Ch, 75-;-L. 19R7, Eff. 10/1/87; HlP, 
ge-,::-:-p2-4-203, 731, MCA. --

RtJT,f: VII RE:MININ\:: '~EF!Jo;E PII F INSP>:C~'~l.O~! FTo~PORTS 

TTf1'heqUa1ifiec=! iE~C,.jstered profeSr;ional E-ngineer must: 
prcvid~ ~ ~artified repnrt tn the department promptly after 
each inspection doc~menting that the refuse pile has been 
cnnstructed and maintained as designed and in ac~nrdance with 
th~ approved plan. The report must addrPSS appearances of 
~nstability, structur~l wea~n0ss, and other h~znrdous 
conditic·ns. 

(2) ThP certified repor~ on th~ ~r8inage syst~m Bnd 
protect.jvp filters must incl1..v~e co] or phntoqraphs takP-n 
during anC C'lfto:.:-r construction, hut beForP !JY~CGrdrains a!~f.' 
~ov~re~ with coal mine wa~te. Tf the underJrclin system is 
constructe(~ in phases, each phase ~t1st be CPr~ifiod 
~"parately. The photographs accompanying each r<'rtified 
repnrt must be adeQLJ?te in size and number, with enough 
terrain nr other ~hysical featDres of thP ni~P shown to 
pro''ide .~ relati.ve scale to the photoqraphs and t.o 
soecifically and clearly id<'ntifv the site, to document 
corr.p~ i flnr.e. 

(3) A ec;nv o.f each inspection rt:>nort must be retained 
,tor near the rrdn·~site. 1\llTH, Sec. SZ-4-704, 705, MCA; AUT!! 
Extension, Ser:. 4, Ch, 70,-T-.~1987, E"C 10/l/87; lMP, sec:-
§7-=4::-;?o-:f:"" ?. 11 , l'<tC A • 

RULE V.; ... ~ P.E~!lNTNG: RECLAJ'ATION P:':RFORMI\~lC8 STANDARDS 
{T)--P-err·tnTnq muStr:lr~et the perforrnr3.ncP stani1ards s.:~t 

fort f • .: r. subchac-.:.ers 5 thr0w·1h R, ~xcr-T-1~ as noted b-=lry, .. 
f~l Prf('Xi~~ing hiq~w~lis must tJe. {~lirninate~ to the 

rna;~j_pn1rr extent r--rEJC"tica 1 using a.ll rec.~cnab] v etva..i 1 at. le 
spoi J. A "".;J.rj ance may he rr:!::"anted bv tl-le depart.lY!P.nt i£ the 
applicant can document that there is insufficJPnt spoil to 
complRtnlv eliminate th~ hiahwall, that ~n altern~tive olan 
is ~ompacihle with +h~ ~onr:Rpt of approxi~ate oriqinal 
~r):1~tJUr and with thP ornpascd pastmJ~inq land vs0, and that 
a:rtv assC'ciated spol ~ c:-;:: he rer:lairr0d in accordance with l\R~1 

?f .• 502 and ARM :>F.4."20, such that thP r-•r:lamation plan is 
cc~oa•ible with the r0•tmining land use. 

(3) The best a~ailahle mat@rial onsite must he use~ for 
the top 8 feet of surfare mat~rials unless it can be 
demonstrated in comoliance with iR~ 26.4.501, that a lesser 
thic~nes~ of qualitv matori8l wil1 r~Eult in effecti,~e 
reclaMation which main~ai~s or tmnrovAs en th~ pre~xisting 
Site COP~itions and maXimiz~~ r·ntn~~j.al fUtlJr~ la~~ c~~. 
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(4) The site must be sended with a mixture of native or 
native and introduced species most suited to thP qualitv of 
the surface materials which make up the rooting medium. ThP 
mixture of species used must meet the functional r0quirements 
R'>t forth in subchapter 7 for VP.getative communi t.ies. 

(5) Success of revegetation must be measured on the 
basis of unmined reference areas, unless it can be documented 
th~t reference areas are not applicable because of site
specific and premine conditions. If reference areas are not 
used, an alternative approach must be used. 

(6) Tn order to be eligible for bond ndease, the 
postmininq vegetative community must: 

(a) control excessive erosion; 
(b) Frovide diverse, effective, permanent vegetative 

cover of a seasonal variety compatible with the revPgetative 
goals for the site no less effective than the ground cover 
existing before redisturbance; 

(c) maximize potential future land use; 
(d) be compatible with the land use patterns in the 

surrounding area; 
(e) meet the time criteria set forth in subchapter 11; 

and 
(f) comply with ARM 26.4.751. 
(7) The best technology and available materials must be 

used to create a suitable m~dium for revegetating and 
stabilizing all disturbance areas. 

(8) Effluent limitations must bP. based on the 
application of best professional judgment oF the best 
technology economically achievable on a case-bv-case basis 
under section 402(a) (1) of the Clean Water Act (33 U,S.C.A. 
<1342). Effluent limitBtions will he established based upon 
preapp1ication values. In no case may subsequent discharges 
exceed the established preapplication values. AUTH, Sec. 
8:>-4-204, 205, MCI'q AUTH Extension, Sec. 4, Ch, "7""1f;" r,. 1987, 
Eff. 10/l/87; !£:1.E, Sec. 82-4-20~231, 237, 233, MCA. 

RULE IX REMINING: BONDING (1) Bond shall be 
submitted cons>stent with subchapter 11, except as noted 
below. 

(2) The standard applied by the department in 
det~rmining the amount of performance bond shall be the 
estimated cost to the department if it had to reclaim the 
area consistent with the approved plan to the point where 
eliqibilitv for abandcned mine land status (Rule X) is not 
affected. 

(3) In no case may bond be less than $10,000 total or 
$700 per arre. AUTH, Sec. R?-4-204, 205, MCA; Al'TP 
ExtEnSion, Se". 4,Ch. 70, L, 1987, Eff. 10/1/87; HIP, Sec. 
82-4-203, 223, 232, 235, MCA, 

RULE X REMINING: Jlr,IGIBILITY FOR Af\ANDONED MINE LAND 
STATUS (ll AreRs wit~hin a remining p<;>rmit area which are 
not directlv cliBturbed by reminino activities remain eligihle 
for abancloned mine land funding if the proposed operation 
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does not affect the cost of reclamation and this is 
documented in the application. 

(2) Areas to be directly disturbed may adopt a~y 
existing reclamation plans (on file with the departme~t\ for 
the site which are in compliance with the performance 
standards of this subchapter and may remain eliqible for 
abandoned mine reclamation. Eligibility must be a ~ita
specific decision and the operator must dor.ument that the 
effect of the pro~osed activity reduces the overall site 
reclamation costs to the department. AUTH, Sec. 82-4-204, 
205, MCA; AUTH Extension, Sec. 4, Ch. ~L. 1987, Eff. 
10/1/87; ~' Sec. 82-4-203, 239, MCA. 

3. It is proposed that ARM 26.4.301 be amended as 
follows: 

26.4.301 DEFINITIONS The following defi~itions apply to 
all terms used ~n the Strip and Underground ~ine Reclamation 
Act and the rules adopted thereunder: 

(1) through (48) same as existing rule. 
(49) "Previously mined area" means land on which coal 

mining operations were previously conducted except those 
lands upon which such operations were conducted pursuant to a 
permit issued under_the Montana Strip and Underground M~ne 
Reclamation Act. 

(50) throuqh (87) same as existinq rule but renumbered. 
4. These rules are propos~d to ~ffectuate The Montana 

Strip and Underground Mine Reclamation Act as amended by 
Section 1, Chapter 70, of the Session Laws of Montana for 
1987. This amendment expanded the definition of strip 
mining, for purposes of said Act only, to include remining of 
previously mined areas. ARM 26.4.301 is amended to define 
the term "previously mined area". 

5. Interested parties may submit their data, views or 
arauments concerning the proposed rules in writin~ to Dennis 
Hemmer, Commissioner, Department of State r,an<'ls, Capitol 
Station, Helena, MT 59620 no later than December 10, 1987. 

6. If a person who is directly affected bv the 
proposed adoption or amendment wishes to express his data, 
views and arguments orally or in writing at a public hearinq, 
he must make written request for a hertrinq and submit this 
request alan~ with any written comments he has to Dennis 
Hemmer, Commissioner, Department of State Lands, Capirol 
Station, Helena, MT 59620 no later than December 10, l9P~. 

7. If the Commissioner receives requests for a public 
hearing on the proposed adoption from either 10% or 25~, 
whichever is less, of the persons who are directly affe~ted 
by the proposed adoption and amendment, or from the 
AdministrativE' Code Committee of the Legislature, or from a 
governmental subdivision or agency, or from an association 
having not !e~s than 25 members who will be directly 
a~fected, a hearing will be held at a later date. Nntice of 
?ny such hearing will be published in the Montana 
Administrative R~gister. T~n percent of persons directly 
affected has heen determined to be one (1) person based on 
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~0e epproxinat~ly 17 pP.~sons, ~qenr,ies 0r orgaP.jzations 
involvert i~ eit~er coal ~inirq or re~ininq or coal mine 
~eclamat.io:1 i!l I·~ortana. -

8. The authority of the depa~tment to rna%e the 
proposed rules and amendments is based o~ Section 87-4-~05, 
MCA, and Section '· ~haoter "0, Laws 1987, and the rules 
impleme~t Section 1, Ch~pter 10, Law~ ]987, and Sections 82-
4-202, ?21, 222, 223, 731, :>32, 233, ?.35, and 239, MC.J>.. 
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RF.FORE THE DEPARTMENT OF' REVENUE 
OF THE S'l'ATE OP MONTANA 

Hi 1'Ht: !>IATTE:R OF '!'HE ADOPTION ) 
of Rule I relatiny to Clarifl-) 
cation of Exception to Tax ) 
T~vy Limit fur th~ Property ) 
Assesswent Division. ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED ADOPTION of Rule 
I relating to Clarification of 
Exception to Tax Levy Limit 
for the Property Assessment 
Division. 

l, On December 2, 1987, at 9:00a.m., a public hearing wlll 
be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Mo~tana, to consider the adoption of rule 
J, relating to Clarification of Exception to Tax Levy Limit. 

' The proposed rule d•·•s not repl~ce or modify any section 
currently found in the Administrative Rules of Montana. 

3. The rule as proposed to be aaopted provides as follows: 

RULE I CLARIFICATION OF EXCEPTION ~·o TliX LF:VY LIMIT (1) A 
taxing unit may levy property taxes to exce~>2r··a-taxpayer' s 1986 
property tax liability if total taxable valuation decreases by 
five percent (5%) or more. If the decrease equals m: exceeds 
five percent (5~) of the previous year's value, then the cap on 
an individual taxpayer's liability may be exceeded. The excep
tion is not continuing in nature. A five percent (5%) decrease 
must occur each year for the 1986 cap to be exreeded. In no 
event may the increased property taxes levied exceed the revenue 
limit established in 15-10-412(7), MCA. AUTH, Sec. 15-1-201 
MCA; !M~· sees. 15-10-401, 15-10-402, 15-10-411 and 15-10-412 
MCA. 

~. Rule I complies with the recent Attorney General's Opin
ion 42 A.G. Op. 21. That opinion was issued in response to 
S(O\•eral questiar;s prepared by local Montana officials. While 
the opinion was h~ing prepared and also after it was issued, the 
Departm0nt of Nevenue requested that the At~or~ev General adopt 
an ~lternative interpretation of SB 71. That interpretation 
would have considered the exception from the 1-105 individual 
tax linit to be continuing for every year following a year in 
which a county's valuation decreased by 5% or more. At the 
De::,artrnf:1nt' s request, the Legislt'~ture 's Revenue Oversight Com
mi.ttee also asked the Attorney Genernl to reconsider the opinion 
to adopt this "continuing exception" interpretation. The Attor
ney General declined to revise the opinion. Given this historv, 
the adoptioP of this rule is necessar:• ~or the Department to 
acknowledge acceptance of the Attorney General's interpretation 
and to eli~inate any public confusion as to which interpretation 
applies. 
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5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may al~r~ be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
HelPna, Montana 59620 

no later than December 10, 1987. 

6. David W. Woodgerd, Chief Legal Counsel, Department of 
Revenue, Gffice of Legal Affairs, has been designated to preside 
over and conduct the hearing. 

. .·' J ; ~~,_k}.-~o. 
}jc D. LaFAVER, Director 
artment of Revenue 

Certified to Secretary of State 11/2/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF Tf-TE STATE OF MON~'ANA 

IN THE MATTER OF THE ADOPTION 
of Rules I through VII relating) 
to Airline Regulations for ) 
Corporation License Tax. ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSE!.' ADOPTION of Rules 
I through VII relatin~ to Air
line Regulations for Corpora
tion License Tax. 

1. On December 4, 1987, at 9:00 a.m. , a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption of rules 
I through VII, relating to Airline Regulations for Corporation 
License Tax. 

2. The proposed rules I through VII do not replace or modi
fy any section currently found in the Administrative Rules of 
Montana. 

3. The rules as proposed to be adopted provide as follows: 

RULE I GENERAL STATEMENT Where an airline has income for 
sources both within and without this st~te, the amount of busi
ness income from sources within this state shall be determined 
pursuant to Title 15, Chapter 31, Part 3 except as modified by 
this regulation. AUTH, Secs.15-1-201, 15-31-313 and 15-31-501 
MCA; ~' Sees. 15-1=601, 15-31-301 through 15-31-312 MCA, 

RULE II APPORTIONMENT OF BUSINESS INCOME (1) General defi
nitions. The following definitions are applicable to the terms 
used in the apportionment factor description. 

(a) "Value" of owned real and tangible personal property 
shall mean its original cost. (See ARM 42.26.235). 

(b) "Cost of aircraft by type" means the average original 
cost or value of aircraft by type which are ready for flight. 

(c) "Original cost" means the initial federal tax basis of 
the property plus the value of capital improvements to such prop
erty, except that, for this purpose, it shall be assumed that 
Safe Harbor Leases are not true leases and do not affect the 
original initial federal tax basis of the property. 

(d) "Average value" of property means the amount d<~terrnined 
by averaging the values at the beginning and ending of the in~ome 
year, but the department may require the averaqing of monthly 
values during the income year if such averaging is necessarv to 
reflect properly the average value of the airline's property. 
(See ARM 42.26.237). 

(e) The "value" of rented real and tangible personal proper
ty means the product of eight (8) times the net annual rental 
rate. (See ARM 42.26.236). 

(f) "Net annual rental rate" means the annual rental rate 
paid by the taxpayer. 

(g) "Property used during the income year" includes property 
which i~ available for use in the taxpayer's trade or business 
during the income year. 
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(h) "Aircraft readv for fliaLt" 
acquired through rcr.~al or lease- (but 
in the possession of the taxpayer and 
on the taxpaver routes. 

means aircraft owned or 
not interchange) which are 
are available for service 

(i) ''Revenue service'' means the usE cf aircraft ready for 
flight for the production of revenue. 

lj) "Transportation revenue" means revenue earned by trans
porting passengers, ~reight and mail as well as revenue earned 
from !i~uor sales, pet crate rentals, etc. 

(k) "Departures" means for purposes of these regulations 
all takeoffs, whether they be regularly schedule6 or charter 
flights, that occur during revenue service. AUTH, Sees. 
15-1-201, 15-31-313 and 15-31-501 MCA; JMP, Secs-:-ls-1-601, 
15-31-302, 15-31-305 and 15-31-312 MCA. 

RULE III PROPERTY FACTOR (1) Property valuation. Owned 
aircraft shall be valued at its original cost and rented air
craft shall be valued at eight 18) times the net annual re~tal 
rate in accordance with AP.M 42.26.23:' through 42.26.237. The 
use of the taxpayer's owned or rented aircraft in an interchange 
program with another air carrier will not constitute a rental of 
such aircraft by the airline to the other participating airline. 
Such aircraft shall be accounted for in the property factor of 
the owner. Parts and other expendables, including parts for use 
in contract overhaul work, will be valued at cost. 

(2) The ~ccominator of the propert~· ~actor shall be the 
averaoe value of all of the taxpayer's real and tangible person
al propert~· owned or rented and used during the income "ear. 
The numerator o: the property factor shall be the average value 
of the taxpayer's real and tangible personal property owned or 
rented and used in this state during the income year. 

(3) Tn determining the numerator of the property factor, 
all property except aircraft readv for flight shall be included 
in the numerator of the property factor in accordance with ARM 
42.26.234. Aircraft ready for fliqht shall be included in the 
numerator of the property factor in the ratio calcu~ated as 
follows: departures of aircraft from locations in this state 
weighted as to the cost and value of aircraft by type compared 
to total ~epartures similarly weighted. AUTH, Sees. 15-1-201, 
15-31-313 and 15-31-501 MCA; IMP, Sees. ~-601, 15-31-306, 
15-31-307 and 15-31-312 MCA. ---

RULE IV THE PAYROLL FACTOR (I) The denom1nator of the 
payroll factor 1s the total compen~ation paid everywhere bv th~ 
taxpayer during the income year as provided in ARM "2-26.243. 
The numerator of the payroll factor is the total dmount paid in 
this state during the income year b~r the taxpayer ~0r compensa
tion. With respect tn non-flight personnel, compensation paid 
to such employees shall be included 1n the numerator as provided 
in ARM 42.26.244. With respect tC' flight person11cl (the air 
crew aboard an aircraft assisting in the operations of the air
craft or the welfare of passengers while in the air) 1 compensa
tion paid to such employees shall be included in the ratio that 
departures of aircraft from locations in this state, wei~hted as 
to the cost and value of aircraft by type comparen ·. to total 
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departures similarly weighted, multiplied hy the total flight 
personnel compensation. AUTH, Sees. 15-1-201-,15-31-313 and 
15-31-501 MCA; IMP, Sec"S":"""--1.5-l-601, 15-31-308, 15-31-309 and 
15-3!-312 MCA. 

RULE V SALRS (TRANSPORTATION REVENUE) FACTOR (1) The 
transportation revenue derived from transactions and activities 
in the regular course of the trade or business of the taxpayer 
and miscellaneous sales of merchandise, etc., are included in 
the denominator of the revenue factor. (See ARM 42.26.253) 
PassivP income items such as intr~rest, rental income, dividends, 
etc., will not be included in the denominator nor will the pro
ceeds or net gains or losses from the sale of aircraft be 
included. The numerator of the revenue factor is the total 
reventw of the taxpayer in this state during the income year. 
The total revenue of the taxpayer in this state during the 
income year is the tesult of the following calculation: the 
ratio of departures of aircraft in this state weighted as to the 
cost and value of aircraft by type, as compared to total depar
tures similarly weighted multiplied by the total transportation 
revenue. The product of this calculation is to be added to any 
non-flight revenues directly attributable to this state. AUTH, 
Sees. 15-1-210, 15-31-313 and 15-31-501 MCA; IMP, sees. 
15-1-601, 15-31-310, 15-31-311 through 15-31-312 MCA.---

RULE VI RECORDS (1) The taxpayer must maintain the 
records necessary tci arrive at departures by type of aircraft as 
used in these regulations. Such records are to be subject to 
reviuw by the "respective state taxing authorities or their 
agents. AUTH, Sees. 15-1-201, 15-31-313 and 15-31-501, MCA; 
IMP, Secs-:-15-1-601 15-31-301 and 15-31-312 MCA. 

RULE VII ldRLT,NE REGUT.ATION EXAMPLES (1) Assume the fol
lowing ~·c;r·- ai-1-air 1 ine ---rc;r the tax Year: 

(a) It has ten 747s ready for flight and in revenue servic~ 
at an average per unit cost of $40,000,000 for nine (9) of the 
aircraft. It rents the remaining 747 from another airline for 
$9,000,000 per year. At eight times rents, the latter is valued 
at $72,000,000 for apportionment purposes. Total 747 valuation 
is, therefore, S432,000,000 for property factor denominator 
purposE;>$. 

(b) It has twenty 727s ready for flight and in revenue 
service at an average per unit cost of $20,000,000. Total 727 
valuation is, therefore, $400,000,000 for property factor denom
inator purposes. 

(c) It has nonflight tangible property (n.t.p.) valued at 
original co~t of $200,000,000. 

(d) It has the following annual 
Flight personnel 
Nonflight personnel 
Total 

payroll: 
$60,000,000 

40,000,000 
mo,ooo,ooo 

(e) From its operations, it has total receipts 
$50,000,000, business net income of $1,000,000 and 
nonbusiness income. 

of 
no 
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(f) It has the following within State X: 
(i) 10% of its 747 fl iqht departures 

.10 X 432,000,00 = $43,200,000); 
(ii) (20% of its 727 flight departure"' 

.20 X 400,000,000 ~ $80,000,000); 
(iii) 5% of its nonfliqht tangible property 

(n.t.p.) (.05 x 200,000,000 = $10,000,000); and 
(iv) 15% of its nonflight personnel payroll 

1.15 X 40,000,000 = $6,000,000). 

(g) State X has a corporate tax rate of 10%. The airline's 
tax liability to State X would be determined as follows: 

Property Factor: 
Numerator Denominator 

43,2oo,ooo C747s) --,rn-;cr o o • o o o (747sl 
+ 80,000,000 (747s) + 400,000,000 (747s) 
+ 10,000,000 (n. t.p.) + 200,000,000 (n.t.p.) 

1321200 t OQQ + r;o32,ooo,ooo = 12.9% 

Sales Factor: 
Numerator Denominator 
43,2"00;0 0 0 (74 7s) 432,000,000 (747s) 

+ 80,000,000 (747s) + 400,000,000 (747s) 
moo;ooo ... "ll12,ooo,ooo = 14.8% 

Payroll Factor: 
Numerator Denominator 

6,000,000 (nonflight) 
+ 8,88o,ooo (14.8%x6o,ooo,ooo flight) 

14,880,000 + 

40,000,000 (nonflight) 
+ 60,000,000 (flight) 
101r;ooo;ooo = 1 4 . 8 a • 

Average Ratio Bquals (propetty, payroll and sales factors) 

(12.9% + 14.8% + 14.88% ) - 3 = 14.219% 

Taxable Income in State X: .14219 x 1,000,000 = $142,190 

Tax Liability to State X: .10 x $142,190 = $14,219.00 

(2) Same facts except that paragraphs (a) and (b) are 
changed to read: 

(a) It has the following within State Y: 
(i) 6% of its 747 flight departures 

(.06 X 432,000,000 = $25,920,00); 
(ii) 31% of its 727 flight departures 

(.31 x 400,000,000 = $124,000,000); and 
(iii) 3% of its nonflight tangible property 

($6,000,000) (ivl 7% of its nonflight personnel payroll 
(.07 X 40,000,000 = $2,800,000) 

(b) State Y has a corporate tax rate of 6~% The airline's 
tax liability to State Y would be determined as follows: 

Property Factor: 

MAR Notice No. 42-2-376 21-11/12/87 



-2077-

+ 
+ 

Numerator 
25,920,000 1747s) 

124,00()~000 (747s) 
6,000,000 (n.t.p.) 

155,920,000 

Sales Factor: 

+ 

Numerator 
25,920,000 (747s) 

124,000,000 (747s) 
149,920,000 

Payroll Factor: 
Numerator 

2,800,000 (nonflight) 

+ 

+ 

+ 10,811,400 (18.019%x60,000,000 
13,61!,400 ... 

+ 
+ 

+ 

Denominator 
432,000,000 (74Cs) 
400,000,000 (747s) 
200,000,000 (n.t.p.) 

~32,000,000 = 15.1085% 

Denominator 
432,000,000 17~7s) 

400,000,000 (747s) 
832,000,000 = 18.0192% 

Denominator 
40,000,000 (nonflight) 

flight)+ 60,000,000 (flight) 
Ioo,ooo,ooo ~ 13.6'14% 

Average Ratio Equals (property, payroll and sales fadtors) 

(15.1085% + 18.0192% + 13.6114% ) - 3 = 15.5797% 

Taxable Income in State Y: .155797 x 1,000,000 = $155,797 

Tax Liability to State Y: .065 x $155,797 = $10,127 
AUTH, Sec. 15-1-201, 15-31-313 and 15-31-501 MCA; ~, Sees. 
IS=T-601, 15-31-301 through 15-31-312 MCA. 

4. The Department is proposing rules I through VII for the 
following reasons: 

These rules are necessary for the State of Montana to have an 
enforceable method of properly determining the share of income 
earned in Montana bv multistate and multinational airlines. 
(Northwest Airlines v.-Department of Pevenue). With the excep
tion of references to Montana rules or laws and the example in 
Rule VII, the content of these proposed rules follows exactly 
the airline income apportionment rules adopted bv the Multistate 
Tax Commission (MTC). Montana i~s a member of the commission. 
By adopting the ~TC approach, Montana can rely on an established 
and definite method of apportioning airline income. Adopting an 
approach consistent with other states should reduce the pros
pects for litigation with the airline indu~try over the long 
term. More consistency among the states will also provide the 
airline industry with greater tax certainty on which it can rely 
in planning its business operations. 

Rule is necessary to clarify that the proposed rules are 
applicable only to airlines that have income from sources both 
within and without the state. These rules are not applicable to 
any business other than an airline business and the rules are 
not applicable to an airline business operating solely within 
Montana. 

Rule II is necessary to define certain terms used in the 
remaining rules. 
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Rule liT is necessary to clarify how the property factor shall 
be computed for a multistate airline. Generally, this rul~ is 
'Jery similar to the rules pert~ining to property factor computa
tion for other tvpes of corporations having rnultistate activi
ties. The provision of this rule that is different relates to 
the allocation of mobile property. This rule provides that such 
property is allocated based upon the number of departures in the 
state weighted by the cost, value and type of aircraft compared 
to the total departures similarly weiqhted. Since the primary 
revenue generating activity of an airline is to transport both 
people and cargo, using the number of departures in the state 
(weighted by cost, value and type of aircraft) to total depar
tures similarly weighted ~airly represents the presence of prop
erty in Montana for an airline. 

Rule IV is necessary to clarify how the payroll factor shall be 
computed for a multistate airline. Generally this rule is very 
similar to the rules pertaining to payroll factor computation 
for other types of corporations having multistate activities. 
However, in a manner similar to rule III, mobile payroll shall 
be allocated based upon the number of departures in the state 
weighted by cost, value and type of aircraft compared to total 
departures similarly weighted. The reasoning to use this method 
for allocating mobile payroll would be the same as that set 
forth in rule III. 

Rule V is necessary to clarify how the sales factor shall be 
computed for a multistate airline. Generally, this rule is very 
similar to the rules pertaining to sales factor computation for 
other types of corporations having multistate activities. How
ever, in a manner similar to rules III and IV, transportation 
sales shall be allocated based upon the number of departures in 
the state weighted by the cost, value and type of aircraft com
pared to total departures similarly weighted. The reasoning to 
use transportation sales would be the same as that set forth in 
rule IIJ. 

Rule VI is neccssarv to clarify that the taxpayer will be 
required to maintain records necessnry to implement these rules. 
A taxpayer's failure to maintain adequate records is not and 
should not be a basis for not complving with these rules. 

Rule VII is necessary because it shows how rules II through IV 
shall be applied using specific examples. These examples should 
further clarify the prior rules and reduce or eliminGte any 
misunderstanding or misinterpretations. 

5. Interested parties may submit their data, 
arguments either orally or in writing at the hearing. 
data, views, or arguments may also be submitted to: 

views, or 
Written 
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Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchnll Building 
Helena, Montana 59620 

no later than December 11, 1987. 
fi. Eric J. Fehlig, Department of 

Affairs, has been designated to preside 
hearing. 

Revenue, Office of Lecral 
over and conduct ~he 

~ '-1 
{_-L'--,~J ~ JOHN D. La~VER, Director 

p~part~ent of Revenue 

Certif:cd to Secretary of State 11/2/87. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the amend
ment of ARM 1.2.419 
pertaining to scheduled 
dates for the Montana 
Administrative Register 

TO: All Interested Persons. 

NOTJCE OF PROPOSED AMENDMENT 
OF ARM l.2.419 FHING, 
COMPILING, PRINTER PICKUP 
AND PUBLICATION FOR THE 
MONTANA ADMINISTRATIVE REGISTER 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 31, 1987, the Secretary of State proposes 
to amend the rule pertaining to the scheduled dates for the 
Montana Administrative Register. 

2. The rule as proposed to be amended provides as follows: 

1.2.419 FILING, COMPILING, PRINTER PICKUP AND PUBLICATION 
SCHEDULE FOR THE MONTANA ADMINISTRATIVE REGISTER (l) The 
scheduled -filing dates, time deadlines, -·compilinif dates, printer 
pickup dates and publication dates for material to be published 
in the Montana Administrative Register are listed below: 

198=t.§. Schedule 

Filing compiling Printer Pickup Publication 

January 54 January 65 January =t6 January ±514 
January ±918 January i!S19 January ii20 January r928 
February rr February 32 February 43 February ±Til 
February ±31.§. February 17 February 18 February r625 
Mareh-r 
Februar:r: 29 March 31 March 42 March HlO 
March ±614 March ±~]2 March '<e~ March r624 
April 64 April =t5 April 66 April HIT 
April rllla April ri19 April i?~~ April 3628 
Nay 42 May 53 May 64 11ay Hl2 
May ±916 May ±917 May ;,"8"18 May r626 
""ne-i ~ .. 1.!:. June rr June 3r June 'I:TI" 
June '<52]_ June ±614 June '<~15 June i!523 
July 65 July =t6 July 97 July 'I:GTI 
July ;oels July ii19 July r~20 July :3628 
August TI J',ugust 42 August 53 August Bl1 
August "~12 August 'I:S16 August ±9l_2 August ri'E 

5eptelllber-'t Se!'telllber-i! 
August 3±29 Au gU_§_!__lQ ~ust_l!:_ September !68 
September """I4l£ September ±52]_ September Hli September r422 
October 53 October 64 October i'S October ±513 
October ±917 October i!Ell.§. October i!Il9 October r927 
Ne'ifel!tbel!'-i! 
October 31 November 31 November 42 November HlO 
Novemberi614 November '1:~.!2 November '<91.§. November ri'TI 

Beeelllber-± Beeelllbe,.-i! 
November 3628 November 29 November 30 December ±68 
December Hl} December ±513 DecernE"C"r-n. 1.! December r422 
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(2) remains the same. 

AUTH: 2-4-312, MCA IMP: 2-4-312, ~!CA 

3. The rule is proposed to be amended to set dates 
pertinent to the publication of the Montana Administrative 
Register during 1988. 

4. Interested parties mav submit their data, views or 
arguments concerning the proposed amendment in writing to 
Kathy Lubke, Office of the Secretary of State, State Capitol, 
Helena, Montana, 59620 no later than December 12, 1987. 

Dated this 2nd day of November, 1987 
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BEFORE 1'11E DEPART~lENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend
ment of Rules 46.2.210 and 
46.2.212 pertaining to 
administrative fair hear
ings 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.2.210 AND 46.2.212 
PERTAINING TO ADMINISTRA
TIVE FAIR HEARINGS 

1. On December 3, 1987, at 9:30 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana, to con
sider the proposed amendment of Rules 46.2.210 and 46.2.212 
pertaining to administrative fair hearings. 

2. The rules as proposed to be amended provide as fol
lows: 

46.2.210 PROPOSAL FOR DECISION BY HEARING OFFICER 
f;t--~he-hear~~~-Bf~~eer--ehe;~-ma~e a-prepeea± fer-dee~

e~e~-wH·h!:~.,. 

fet--~h~r~y-f39t-eaye-ef-~he-re~~ee~-£er-e-heer!:~~-!:£-~he 
ee~ef~~e-whieh-ere-~he-e~ejee~-e£-~he-hear!:ft~-re~~ee~-ere-pre
~~aea-~fteer-~he-feed-e~emp-pre~remt-er 

fet--£er~y-fi~e-f4St-eeye-e£-eke-re~~ee~-fer-a-heerift~-i£ 
ehe-eeftefiee-whieh-are-ehe-e~ejee~-ef--ehe-hearift~-re~~ee~-are 
prev!:dea-~fteer-a--pre~rem-e~her--ehaH-~he--£eee-e~amp-pre~remt 
aft a 

fet--£er~y-£ive--f4St-daye-if-~he-hearift~-iftve~ved-deftia± 
er-~ermiftatieH-e£-eer~ifieetieft-er-~ieefta~reT 

Subsections (2) through (3) remain the same in text but 
will be renumbered as (1) through (2). 

AUTH: Sec. 53-2-201, 53-2-606, 53-4-111, 53-4-212, 
53-6-111, 53-6-113 and 53-7-102 MCA; AUTH Extension, Sec. 113, 
Ch. 609, L. 1987, Eff. 7/1/87 

IMP: Sec. 53-2-201, 53-2-306, 53-4-112 and 53-6-111 MCA 

46.2.212 ,JUDICIAL REVIEW (1) A party to an appeal who 
is aggrieved by a final decision may seek judicial review of 
that decision by filing a petition in district court within 30 
days after receipt of notice of the final decision as provided 
in section 2-4-702 MCA. 

f2t--A-~~"e~-deeiaieft-is--e!:Hdi~~-e~-~he--deper~Meft~--~~d 
i~e--~fti~e7--~fteiadift!--a-ee~"~y--we~~ere--depar~meftt7-aftd-~he 
depar~meftt-er-a-e~e~ni~-e£-the-depar~meft~T--iftel~dift~-a-ee~ft~Y 
welfare--de~a~~meft~y--may-fte~-eeek-;~e!:eie~--review-e£-a-fiftal 
eeeisiel!.,. 

f3t--A-eeerd-e~--ee~ft~y-eemmias!:eftere--mey-see~--;~dieia~ 
review-e£--a-fifta~-deeis~eft-i£-ie-wae-a-ear~v-te-~he--eriaifta~ 
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hear+~g-by-vi~~~e--e£-~he--iHveivemeH~--ef-~e~Aty-fHA~~-iA-the 

b~Aefit~-whieh-were-the-s~bj~et-ef-~he-heeriA!7 
(42) If a provider seeks judici&l revlRw, venue shall be 

in the "i'.l '! st Judicial Distrir:t in <"•Dd ior the C0unty of I,ewis 
and Clark, Slate of Montana. 

AU'l"l-i: ::::ec. 53·<'--201, 53-2-60G, 53-4-217, 53-6-113 ar.d 
~~-7-10? ~:CA; ~'£!! . .E:-:LC>J>Si2_'!_, Sec. 113, Ch. 609, L. 1987, Eff . 
. ;1. 87 

IMP: 8CC. SJ-2-'0J and 53-3-113 MC~ 

·,. ThE· pror.nsed chanc;er: ~-n:E.~ necessary because of con-
tihutd tim~ constri.cli_c,r!s ~nd requests by recipients and 
r:roviders for continu;-1ncPs wh.iC"h prevent the fed r hAariP.gs 
off1cers ~rc!'" weeting th_, clcadlines set. by ARM '0.2.210. In 
U<~dition, HB 225 nas thE:• r~ff.ect of removing thE' Department 
Director from the Board of Social and Rehabilit~tion Appeals. 
':f'hus, it .is necessary :'o:r th~ Oepartm(~!it to seek judicinJ 
review in t-hese ir:stt-=~PcPs it beli.ev~?E are apr.t opriate. 

4. Interested parti.es rr~y submit t.hdr data, views, or 
arguments either orally or in writing at the hearing. Wdtten 
data, views, or argnments may also be submitted to the Office 
o<' r,egal Affairs, Depart.m•·nt of Social ar.d Reha!Jili tat. ion 
services, P.O. Box 4?10, Helena, Montana 5900d, no later than 
December 10, 1987, 

5. The Office of Legal Affairs, Department of Social 
and RehabiJ i tat.ion Sr·,-vices hc:s been desian<,tcd to preside 
over and condnct the hearing. -

21-11/12/87 

Dire-aor., s~/ii:: tind~F_ehabilita.
tion Se.rvi.:::::es 

1987. 
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BEr"O!l.E THE DF:PAR'n~ENT OF SOCIAL 

1\N!J /ll'J!ABE.TTATlON St:RVTCl'S CF TfiF 
STATE OF HONTANA 

In the matter of the amend
ment of Rule 46.1?.3803 
pertaining to cost of living 
increases in medically needy 
:iHCOP€' Stc:=1rdardS 

Nm'ICF OF PUBLIC HEARING ON 
THE PROPOSED AMENN!l'NT OF 
RULE 46.12.3R03 PERTAINING 
TO COS~' OF LIVING INC'RF;ASES 
IN ~:EDICALLY NE!-:DY INCOME 
STANDARDS 

TO: Fll Interest~d P~rsons 

l. On Dt"cember 2, 1987, at 1:30 p.m., a public hearing 
will be he_,,1 in Room 304 of the Sodwl And Rehabilitation 
Services Building, 111 Sanders, Helena, lo'ontana, to consider 
the proposcc1 amendment of "ule 46.12. 3803 pertaining to cost 
nf living i~creases in medically needy income standards. 

2. The rule as proposed to bP. nme11ded provide.s as 
follows: 

Pam oi: ~ 1.::.§_~" e 
>-
;J 

3 
4 
5 
6 
:;. 
B 
9 

±9 
H 

"" B 
~ .. 
'!,5 
Ht 
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Menth'l-y 
fl'!eeree··f:Je'fe>-
----s34\l.;gg~ 

31'!3..-99 
49Eh99 
Hih·99 
59:;...-t~e 

589..-99 
654..-99 
:;.i!h9fl 
:;.6i!-;-99 
:;195.-99 
8>!6.-99 
8547-99 
as;he9 
9Ghf!B 
938.,-1)9 
95h99 

e~e: .. tel"±y 
~Reell\e-l'>e'fe± 
H,921h99 -
hH9.~Hl 
~.,.i'!i!4.,-99 

hi!99.,.9!l 
>- 7 Si!hee 
'h"4!l.,-IH! 
'h96i'.,-PEI 
il.,.3,8h99 
i!.,.i!86.,-89 
i!.,-385 ... 89 
i! 7 4:;zs.,.ee 
i!.,-5&il.,.e9 
i!.,-646.-99 
i!,:;.i!l-:-99 
i!7i'98..-99 
i! 7 85h99 
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One Month Two Month Three Month 
Net Income Net Income Net Income 

Famil:t: Size Level Level Level 

l $354 $ 708 $1,062 
2 383 --7~66 1,149 
3 408 816 1,224 
4 4TI 8"6b 1,2H 
5 507 l,p4 5 
6 580 ~ 1:740 
7 654 1,~08 1,962 
8 727 ~ 2.T8f 
9 762 ,52 2,286 

fo 795 1,590 2,38~ 
IT 826 1,652 2, 
TI 1l54 1,708 2,562 
TI 882 1,764 2,646 
n 907 1,814 ~,721 
15 930 1,860 9 
1b 951 1, 902 2:853 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131, and 53-6-141 MCA 

3. This change is being made to ensure state policy 
coincides with federal cost of living adjustment in~reases for 
the Supplemental Security Income (SSI) program. The table has 
been expanded to include income levels of one, two or three 
months to accomodate an expanded range of retroactive eligi
bility determinations. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 5B604, no later than 
December 10, 1987. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Rehabihta-

Certified to the Secretary of State November 2 , 1987. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 

OF THE STATE OF MONTANA 

In the matter of the amend
ment and adoption of Rules 
2.13.101 and 2.13.102 and 
2.13.103-2.13.107 pertaining 
to the use of the state's 
telecommunications systems 
and facilities 

TO: All Interested Persons 

NOTICE OF THE ADOPTION 
OF AMENDMENTS TO RULES 
AND ADOPTION OF NEI·i 
RULES PERTAINING TO 
USE OF THE STATE'S 
TELECOMMUNICATIONS SYSTEMS 
AND FACILITIES 

1. On August 13, 1987, the Department of Administration 
published notice of a proposed adoption and amendment of rules 
concerning use of the state's telecommunications facilities at 
page 1229 of the 1987 Montana Administrative Register, issue 
number 15. 

2. T4e department has adopted the rules with the following 
change: 

~~~-106 NON-PROFIT _ORGANIZATION USE OF THE STATE 
TELECOMMUNICATION SYSTEMS ALLOWED 
--------·( 1) Same as proposed rule. 

(2) Non-profit organizations must make written requests to 
the department of administration for access to its systems. 
These written requests must provide adequate detailed 
information for the department to determine if the non-profit 
organization meets any of the criteria defined above. Use of 
the state's telecommunication systems shall be authorized for 
organizations meeting the criteria based upon the technical 
requirements of the non-profit organizations' needs as indicated 
by the request and the potential impact on state agency use of 
the systems. In consultation with the appropriate a~£Y.._ the 
department will approve or disapprove requests for access by 
non-profit organizations within 180 days of receipt of written 
requests. Non-profit organizations will be billed for use of 
the state's telecommunication systems under procedures and rates 
developed by the department. 

3. At the public hearing, a representative from the 
Legislative Auditor's Office commented that 'che legislature has 
adopted its own rules by resolution (joint rules) and are not 
subject to these proposed rules. 

LeRoy Schramm, representing the University System, 
presented a letter from Carrol Krause, Commissioner of Higher 
Education, and briefly outlined i.ts contents. The first item 
concerns the definition of telecommunication systems. After 
review of the definition as written, it was ruled to leave the 
definition as proposed. 
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The Commissioner suggested a reimbursement be allowed for 
petso:ul long distance call.s. This suggestion is overruled. 
The department believes that the account-'lbiJi.ty and 
admLnistration required are not t.easible and that. such a 
practice is not in concert with proper use of the stcate 
telecommunication systems, and other state serviC"es, facilities 
and property. 

ThC' Commissioner suggested that the requests by non-ptofi t 
orqanizations Le considered and authorized by the president of a 
·~ni'lcrsity unit or the commissioner. This suggestion has merit 
and the department has made the change to Rule JV as noted in 
pat-'tgraph 2 above. 

A letter was received from the Public Service Commission 
neither supporting nor opposing the rules but urging the 
department. establish rat0s for non-profit organizations that 
are economically eff iciet•'- and to be aware of the potential 
problems of duplication cf fac1Jit.ics and uneconomic by-pass of 
the public network. 

The adoption of the rules intends to clarify, establish and 
make consistent, policies and procedures that address the use of 
the state's tclccorrununi cation systems as recommended by the 
Office of the Legislative Auditor in its November 1986 audit. 
In the audit, the Auditor found a variety of usage practices by 
state agencies a~d personnel. 

4. The authority for the rules is 2-17-302, MCA, and the 
culEs implement 2-17-302, MCA. 

Certified to the Secretary of State October 19, 1987. 
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STAT~ OF MONTANA 
DEPARTMENT OF COMMERCE 

flEFORE TilE BOAR:J (Jf' MORTICIANS 

In the matter of the amendment 
of rules pertaining to meet
ings, fees and the adoption 
0f a new rule pertaining to 
mortuary licenses 

NOTICE OF AMENDMENT 0~' 8. 
30.401 BOARD MEETINGS, 8. 
30.407 FE~ SCHEDULE AND THE 
ADOPTION OF NEW RULE I. (8. 
30.607) TRANSFER OR SALE OF 
MORTUARY LICENSE 

TO: All Interested Persons: 
l. On August 13, 1987, the Board 

a notice of proposed amendment 
above-stated rules at page 1251, 1987 
ReGister, issue number 15. 

of Morticians published 
and adoption of the 

Montana Administrative 

2. The boar-d has amended and adopted tlle 
as vroposed. 

3. No comments or testimony were r-eceived. 

rules exactly 

BOARD OF MORTICIANS 
WILLIAM B. B~'WWN, CHAIRMAN 

BY: ~R.<Wn 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November- 2, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMt·IERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the amendment 
of rules pertaining to fees 

NOTICE OF AMENDMENT OF 8,58, 
411 FEE SCHEDULE 

TO: All Interested Persons: 
1. On September 24, 1987, the Board of Realty Regulation 

published a notice of public hearing on the proposed amendment 
of the above-stated rule at page 1607, 1987 Montana 
Administrative Register, issue number 18, 

2. The hearing was held on October 14, 1987, at 9:00 
o'clock, a.m., in the downstairs conference room of the 
Department of Commerce building located at 1424 9th Avenue, 
Helena, Montana. 

3. The Board has adopted the rule as proposed with the 
following changes: (new matter underlined, deleted matter 
interlined) 

"8.58.411 FEE SCHEDULE (1) through (5) will remain the 
same. 

(6) For each annual renewal of a $65~ee $60.00 
resident broker's license 

(7) will remain the same. 
(8) For each annual renewal of a $65~99 $60,00 

non-resident broker's license 
(9) will remain the same. 
(10) For each annual renewal of $35~99 $30.00 

salesman's license 
(11) through (20) will remain the same." 
Auth; 37-51-203, MCA Imp: 37-51-207, MCA 

4. The comments received are as follows along with the 
Board's responses thereto: 

COMMENT: Representatives of the Montana Association of 
Realtors opposed the amendment on the grounds that it appeared 
to be unreasonable and unsupportable, the quantity and quality 
of services has declined, and the fees should be user 
ot'iented. 

RESPONSE: The arguments of the Montana Association of 
Realtors are overruled for the most part. However, the 
proposed fees for renewal are now reduced somewhat. Records 
show that since 1982, fees have not produced income sufficient 
to cover expenses. The average annual deficiency of $30,000 
could exist because of a cash reserve. The deficiency was 
allowed to continue to exist to reduce the cash reserve as the 
cash reserve was unreasonably large. The reserve is now 
reduced and it is necessary to set fees commensurate with 
expenses. 

The Boa!'d 1 s fiscal year 88 budget is $280,159. Records show 
that pre-amendment fees could produce $176,648. This is 
$103,511 less than budget. Records show that the amended fees 
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could produce $290,493, which is $10,334 greater than budget, 
This excess is r'easonable to provide needed contingency funds 
and to provide a certain amount of cushion to compensate for a 
possible continuation in the decline of licensees, 

Fees for address changes, inactive/reactivation of licenses, 
and other additional changes, all pay for the specific 
licensing function being performed. The Board depends on the 
renewal fee to generate income to perform all other duties in 
general--this distributes costs evenly to all licensees. The 
renewal income supports Board activities, maintenance of 
office staff, equipment, provides resources for the Board to 
per'form auditing/investigating functions as required, and 
provides Board member travel and compensation as required. 

The expenditure level of the Board of Realty Regulation has 
remained r'easonably constant for the past three years, 
excluding the increase in ~'Y 86 due to the purchase of the 
Department of Commerce computer system, Increased 
auditing/complaint investigation demands have increased, as 
well as the cost to perform these functions. Insofar as 
services declining, such cutbacks have been a necessary result 
of budget limitations. 

5. No other comments or testimony were received, 

BOARD OF REALTY REGULATION 
JOHN DUDIS, CHAIRMAN 

BY: ~f~j 
KEITH L, COLBO, ~OR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 2, 1987. 
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BEFORE THE DEPARTHENT OF' REVENUF: 
OF THE STATE OF MO"'PANA 

JN THE MA'l'TER OF THE A!JOPTION 
of Rules l through X 
(4~.25.1301 - 47.25.1310) 
relating to Tertiarv Production) 
for NAtural resource and ) 
Corporations Tax. 

TO: All Interested Persons: 

NOTTCF. OF THE ADOPTTON of 
Rules I through X (42.25.1301 
- 42.25.1310) relating to 
Tertiary Produrtian for 
Natural Resource and Corpora
":ions Tax. 

1. On August 27, 1987, the Department published notice of 
the propc.ocd adoption of Rules through X 142.25.1301 
42.25.1310) relating to Tertiary Production for Natural Resource 
and Corporations Tax at paqp 1422 of the 1987 Montana Adminis
trative Register, issue no. 16. 

2. The Department has adopted these rules as proposed. 
3. A public hearing was held on September 29, 1987, to 

consider the proposed adoption of these rules. Lynn Chenoweth 
of the Natural Resource anrt Corporation Tax Division appeared on 
behalf of the Departnent. No othe- ptersons appeared to comment 
on th~ rules. Shell Oil Company senl a letter to the Department 
relating to the rules. Although the company stated that the 
letter ~1as not a "formal comment" on the rules, the Department 
is obligated under 2-4-305, MCA to " ... consider fully written 
and oral submissions respecting the proposed rule.'' 

CO~lMENT: The company stated they continue to support the 2!% 
severanr.c. tax on incremental ail recovery obtained bv enhanced 
oil recovery methods through a tertiary recovery project. 
Shell, therefore, does not wish to take any position or do any 
thing that would hinder the adoption of the rules as proposed. 
However, Shell is still of the opinion that the "incremental 
petroleu~ and other mineral or crude oil" that would be realized 
thrvugh the establ Loh:nent of a t<'l"t.iary recovery proje.ct in a 
p~,-t.icular oil field can be readily determined by using "sound 
engineeri~g principles". In other words, Shell feels that the 
base production rate for continued primary or water flood per
for~ance can be readil~ established by using "sound engineering 
principles" and can be agreed upon ~y qualified petroleum engi
neers. The incremental enhanced oil recoverv production would 
be anvthing above this forecasted rate. ·In establishing the 
b~se production rate, Shell ~~ould use a combinatinn of several 
estatlished methods ~or forecasting cont~~ued primary and water 
flood production. Some of t_hese 3re' '") Established decline 
curves; (b) Fxtr;;poc&tion of oil cut versus cumulative oil 
production; (c) Forecasts usins numerical reservoir stimula
tions; and (d) Forecasts scaled from more mature analoo fields. 
These methods would be applied after making an extensive study 
of the reservoir and its producing characteristics. 
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RESPONSE: The department believes the method proposcccl in the 
tertiary rule for determining base level is both valid and equi
table. The rule is valid because it uses a specific application 
of a common industry practice of estimating future prodttr:tion by 
analyzing historical production data. The Department also test
ed the proposed method by analydng data from 6 major oil 
fields. The method predicted future production for those fields 
within a 94% to 111% range of accuracy. 

As stated by Shell Oil, there are numerous other methods of 
estimating future production, with each giving different 
results. However, the approach counseled by Shell would allow 
each producer to select its own method - or some combination of 
methods - to estimate incremental tertiary production. The 
result would be inconsistent and inequitable treatment of vari
ous producers. 

The method proposed by the department will treat all taxpayers 
equally and yet will use the unique production history of each 
oil field. 

' I ( 
/kV .. -'-'I ~' 

1/ (>..)--IV\S·~.L~--
JQHN D . LaF A VER::..,;_;:__,Do-.-i-r_e_c-:t-o_r __ _ 

-~·partmeut of Revenue 

Certified to Secretary of State 11/2/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

) 
) 
) 

IN THE MATTER OF THE ADOPTION 
of Rules I through X 
(42.34.101 - 42.34.110) 
relating to the Dangerous Drug) 

) Tax Act. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rules I through X (42.34.101 
- 42.34.110) relating to 
the Dangerous Drug Tax Act. 

1. On August 27, 1987, the Department published notice of 
the proposed adoption of Rules I through X (42.34.101 
42.34.110) relating to the Dangerous Drug Tax Act at page 1433 
of the 1987 Montana Administrative Register, issue no. 16. 

2. The Department has adopted these rules as proposed. 
3. A public hearing was held on September 22, 1987, to 

consider the proposed adoption of these rules. Bob McGee and 
Charles Wowereit of the Income Tax Division appeared on behalf 
of the Department. No other persons appeared to comment on the 
proposal. No other comments or testimony were received. 

4. Therefore, the rules are adopted as proposed. 

r4-v, d~~-1:~---~-
c_~~ D. LaFAVER, Director 
~epartment of Revenue 

Certified to Secretary of State 11/2/87. 
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BEFORE THE DEPARTI:ENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF ~ONTANA 

r~ the matter of the amend
ment of Rule 46.12.526 
pertaining to outpatient 
physical tl1erapy services 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.526 PERTAINING 
TO Om'PATIENT PHYSICAL 
THERAPY SERVICES 

TO: All Interested Persons 

1. On August 13, 1987, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12.526 pertaining to outpatient physical 
therapy services at page 1329 of the 1987 Montana Administra
tive Register, issue number 15. 

" The Department has amended A!'M 46.12.5?6 as proposed 
with the following changes: 

46.1?..526 OUTPATIENT PHYSICAL THERAPY SERVICES, REQL!_IRE
MENTS Subsections (1) through (9) remain as proposed. 
f±9+--e~~p~~iefi~--pfiyeie~±---~he~apy--ee~vfeee---~~evi~ee 

~h~e~~h-~-heme-hea±~h-e~~e-a~efiey-eha±i-ee-pa~~-e£-~he-eepa~~
mefi~Le-~99-±99-viei~-±imi~a~fe"~ 

Subsection ( 11) remains as proposed but will be renum
bered as subsection (10). 

AUTH: Sec. 53-6-113 ~!CJ\; AUTI! Extension, Sec. 4, Ch. 
329, L. 1987, Eff. 10/1/87 

IMP: Sec. 53-6-101 and 53-6-141 MCA 

3. The Department has thoroughly considered all commen
tary received: 

COMMENT: Why have physical therapy services provided by home 
health care agencies been removed from the limitation of out
patient physical therapy services? 

RESPONSE: Home health care services are a separate and dis
tincr-service and have adequate controls such as a $400 month
ly reimbursement cap and 200 visit per fiscal year limitation. 
Current program controls are sufficient to prevent excessive 
expenr1i tures. Adcti tional co Pi .rols proposed by changes to 
subsection (10) are not necessary. 

COMMENT: A staff person from Legislative Council sug<Jested 
addi ti:-on of an authority extension. 

~SPO~_E.:: The Department has complied with the suggestion-

f
/ 

,(( 

~I' --i'(t</ . 
Director, s6cial and Rehabilita

tion Services 

Cf'ri.ified to the Secretary of Stat" -4-~~~-' 1987-
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VOLUMF: NO. 42 OPINION NO. 31 

CONSTITUTIONS - Appointment. of district judge; 
COURTS, DISTRICT - Appointment of district judge; 
ELECTIONS - Election of district judge following 
appointment and confirmation; 
JUDGES - Appointment of diMtrict judge; 
LEGISLATUkE - s~nate confi1matinn of district judg~; 
MONTANA CODE ANNOTATED - Sectior. 3-l-·1014; 
HONTANA CONSTITUTION- Article VII, sections 8(1), 8(2); 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att' y Gen. 
No. 52 (l98G). 

HELD: 1. An individual nominated by the governor while 
the state senat<> is not in session to fill a 
vacancy in the n:'ice of district judge serves 
until the end of the next legislative session. 
If confirmed at the next session 1 he or she 
continues to serve until the next general 
election for which the statutory filing 
dead1im• has not pa!c,,ed. 

2. Where th" tenure of ili'. individual nominated by 
the governor to fill a vacancy in the office 
of district judge runs into a next term of 
office, this fact docs not shorten the length 
of the next term. At the next general 
election for djstrict judge a successor is 
elected to serve the remainder of the 
unexpir8d term cf office. 

HotJ. Jim Waltermire 
Serretary of State 
Room 225, State Capitol 
Helena HT 59620 

Dear Xr. Waltermire: 

21 OctolJer 1987 

You have asked my opinion concerning the timing of 
judicial elections for district judges in the third and 
seventh judicial districts. As you note in your letter, 
the Governor made nowinaticns to fill the vacancies on 
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those courts in July 1987. The terms of office were due 
to expire in January 1989, and the positions were 
therefore scheduled to appear on the ballot in November 
1988. 

Your first question concerns whether the two posit ions 
should appear on the 1988 ballot. There has been no 
opportunity for the Senate to confirm the nominees. 
Article VII, section 8 of the Montana Constitution 
provides for the election and confirmation of nominees 
to fill vacancies in the office of district court judge. 

(1) The governor shall nominate a replacement 
from nominees selected in the manner provided 
by law for any vacancy in the office of 
supreme court justice or district court judge. 
If the governor fails to nominate within 
thirty days after receipt of nominees, the 
chief justice or acting chief justice shall 
make the nomination. Each nomination shall be 
confirmed by the senate, but a nomination made 
while the senate is not in sess~on shallOe 
effective as an appointment until _!:he end of 
the next session. If the nomination is not 
confirmed, the office shall be vacant and 
another selection and nomination shall be 
made. 

(2) If, at the first election after senate 
confirmatiml, --and at the electiOn before each 
succeeding term of office, any candidate other 
than the incumbent justice or district judge 
files for election to that office, the name of 
the incumbent shall be placed on the ballot. 

[Emphasis added.) 

In 41 Op. Att'y Gen. No. 52 (1986), I concluded that 
Senate confirmation of a nominee to a district judgeship 
is a prerequisite to the placement of that office on the 
ballot for election. Moreover, I concluded that the 
"first election after senate confirmation" referred to 
in article VII, section 8(2) of the ·Montana 
Constitution, means the next general election after 
Senate confirmation for which the statutory filing 
deadline for judicial candidates has not passed. 

Consistent with that opinion, the judicial positions in 
question should not appear on the November 1988 ballot 
if Senate confirmation of the nominees does not occur 
before the filing deadline for the 1988 primary 
election. In that case, the nominations will remain 
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eff ct.~v~ as r-.lf ... f.''"""'ir.tments tLrough the eP.d of th~ next 
leg slative Ees3ion. At t~e next s~ssion, if the 
nom nations are not confirmed, other nowinations must be 
made. Mont. Canst. art. VII, § 8 (l). If the 
nor:-,inations a1~e confirmed, section .3~1-1014, Me_.;, 
prcvides that the nornj!'l_r~es ~b.:"ll: serve "until the next 
succeed1ng general electicn,'' i.e., the next ge~~ral 
election after Send te cc,, i ":-mat ion for 11lncr. the 
sta~utoJ-v filing de~d~ine has ~ot passr~. 

It is possible that the next_ legislative session will_ 
not convene until 19 8 9. Under those c i rcurnstances the 
individuals nominatad in July 1987 would serve through 
the 1989 legisJative sess~on, and, if confirmed, they 
would continue to serve LntiJ the next general ele~tion 
for which the statutoc:• filing deadline has not pussed. 

Your second que~tion is: What is the ;ength of term for 
the two offices of ~istrict judg~ when the~· fi11ally do 
appear on the ballot? Section 3-1-1014, MCA, provides 
that where an appoi~tee confirmed by the Senate serves 
until the next general election, the candidate elected 
at the next election holds office for the remainder of 
the unexpired turm of office. The phrase "term of 
cffice 11 refers to a ~ixed and definite period of time. 
State ex rel. Rusch v. Board of Commissioners, 121 Mont. 
162, 166,l91 P.2d 676~2--(1948). Thet phrase must 
not be confused with "tenure of office," which may 
include a period of time between the expirEltion of an 
officer's term and the qualification of hio successor. 
See State-_ ex .rel. _()_lsen v. Swanb~.r_g_, 130 l~bnt. 20c, 211, 
299 P.2d 446, 451 (1956). 

The fixed term of office, in th~s case six years, is not 
affected b~· the holding O'-'t~r of a:r. o~ficer beyonC the 
eX[ iration of the term. ',']IE; holdOVer mEOr<'ly shorters 
the tenure of the succeedin~~ officer, wl1a takPs office 
for the unPxpired balance of the new term. .Q~~ ~__! 
Justices, 298 A.2d 118, 120 (N.H. 1972); State 
JohnSOil~ 57 N.W.~cl 53l, 55' (1\el:'. l953l; G-ilson v. 
rre:Ei'et:,-, ar., 19 2 A. 2 d 5 77, 5 f' ' ( !\, _T. 1% 3) ; Gl'a\\ac'. v. 
Lock}(art-;· 91 P.2d 265, 26~ (Ariz. 1939); HolbroDl<. v. 
'i30ar(f()f Directors, 64 P.2cJ 43G, 431 (Cal. i937)i.state 
;:;:--Amos-;- 133 so. ·-623, £25 (F'lG. 1931). Accord 63A Am. 
Jur:-2d !Y..blic Offic_<:;-'_.§. ,,nd ~loyees § 16~9~(1984); 67 
c.J .s. Officers § 73 (1978). The holdover does not 
postpone-~:he begin•1ing of the next six-yeo.:.- ter.m of 
ofi-ice. ~£":.£ Q_pini~:n 2_:f_ Justjcc>_:s_, ~·!£.!~, 298 A.id at 
119. 
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'J'HF:RrTO!<E, IT lS NY GPHIJON: 

1. An individual nominated by the governor while 
the state sendt.c j s not· ir: session to fill n 
vacanci in lhc offic~ of district judge serves 
until the end cf the next legi~lative session. 
1 f cr-)nfirrn.ed at the nr:>xt ;:;cssion, he or she 
... :ontinues to rJ~rvc ur:ti.: J.:.he next genP.ral 
election for ~>.•t·:ich the statutory filing 
dcad}inc has not passed. 

2. V·.n·-,_(:re the tentt:: '· of an individual nominated by 
1J-,c guvernor tu fill a vE:lcancy in the office 
of dist:r..1ct judge runs into a next term of 
officP, this fact does not shorten the length 
of the next terM. At the next general 
electior. for district ~u~ge a su~cossor is 
"lectecl to serve the remainder of the 
L!rr;,{pil~<~d t"Prft of Offici?. 
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VOLUME NO. 4 2 OPINION NO, 32 

COUNTIES Duty to take, stcre, and sell abandoned 
vehicles and obligation to pay costs; 
HIGHWAYS Duty of county to take, store, and sell 
vehicles abandoned on public highways other than county 
roads and oLJigation to pay costs; 
HIGHI'IAY PATROL - Duty of cm;nty to take, store, and sell 
ab.l,do:wr vehicles taken into custody by the hiyhway 
patrol and county's obligation to pay costs; 
MOTUR VEHICLES - Duty of county and city police to take, 
store, and sell abandoned vehicles and obligation to pay 
costs; 
POLICE - Duty of county and city police to take, 
and sell abandoned vehicles and obligation to pay 
SHERIFF'S Duty of county and city police to 
store, and sell abandoned vehicles and obligation 

store, 
costs; 
take, 

to pay 
costs; 
MONTANA CODE A~NOTATED 

61-12-404, 61-12-407. 
Sections 61-12-401 to 

HELD: l. The county sheriff is obligated to take, 
store, and sell abandoned vehicles taken into 
custody by the Montana Highway Patrol pursuant 
to section 61-12-401, MCA. 

2. The county is ohJ.igated to pay all of the 
expenses connected with the removal, storage, 
and sale of vehicles taken into custody by the 
Montana Highway Patrol pursuant to section 
61-12-401 (1) (a), MCA, or by the sheriff 
pursuant to section 61-12-401 (1) (b) or 
61-12-401 (3), MCA. The city police are 
obligated to pay all of the ex~enses connected 
with the removal, storage, and sale of 
vehicles taken into custody by the city police 
pursuant to sections 61-12-401 (1) (c) or 
61-12-401 (3), MCA. Expenses associated with 
these responsibilities can be recovered from 
the proceeds of the sale of the abandoned 
vehicles, pursuant to sect1on 61-12-407, MCA. 
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J. Allen Bradshaw 
Granite County Attorney 
Granite County Courthouse 
Philipsburg MT 59858 

Dear Mr. Bradshaw: 

You requested my opinion on: 

7.7 October 1S87 

1. Whether a county sheriff is obligated to 
take, store, and sell abandoned vehicles 
which have been taken into custody by the 
Highway Patrol pursuant to section 
61-12-401, MCA. 

2. Whether a county is obligated to pay all 
of the expenses related to towing, 
storing, and selling abandoned vehicles 
located on public highways other than a 
county road. 

In 1967, the Montana Legislature enacted statutes to 
provide for the removal and disposal of abandoned motor 
vehicles. Those statutes have subsequently b"en 
codified in Title 61, chapter 12, part 4, HCA. The 
legislative hist.ory, while sketchy, suggests that the 
statutes were enacted to authorize law enforcement 
officers to remove or to arrange removal of abandoned 
vehicles. The original legislation pertained to city 
streets and public property. The law was amended in 
1969, 1979, and 1987. The 1969 amendment allowed 
removal where the vehicle had been abandoned 48 hours or 
more. 1969 Mont. Laws, ch. 169, § 2. The 1979 
amendment allowed the owner or person in possession of 
private property to request the sheriff or the city 
police to remove any abandoned vehicles from his 
property. 1979 Mont. Laws, ch. 445, § 1. '!'he 1987 
Legislature reduced the burden on the sheriff to 
''preserve'' such abandoned vehicles while awaiting sale~ 

now, the sheriff ne(·d only provide "storage" for the 
vehicles. 1987 Mont. Laws, ch. 88, § 6. 

You indicate in your letter that section 61-12-401, MCA, 
appears to give the sheriff the discretion to refuse to 
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recelVe the vehic:as and process the~ ~or sale. 
disagree with that conclusion. 

Section 61-12-401, I·'CA, authorizes the Montana Highwa~· 
Patrol •:o take into custody abo.:;doned vehicles fouiiC 
upon ~~~e right-of-way of any public highwa~r other than a 
county read. The sheri~f may take intn custody vehicles 
abandon~·? on ~he right-of-way of any ~ounty road ~nd the 
city police rna· take into custody ~ny abandoned vehicle 
found upon a city street within t.he city. Section 
61-12-401, MCA, does not require law enforcement 
agencies to take abandoned vehicles intn custody. The 
language is permissive and states that an agency !!'~ do 
so. However 1 once a decision is made to take t~e 
vehicle into custody, sections 61-12-402 to 407, MCJ>., 
apply; the language C'f tho;;e st;:ctutes is mandatory. 

Section 61-12-402, MCA, requires the Montana Highway 
Patro! to furnish the sheriff a ccmplete description of 
any vehicle removecl at its direction. The descriptio!"! 
includes year, make, model, serial number, and license 
number if available. The sheriff is also to be provided 
Hi th a statement of any costs incurred to that date in 
the removal, storage, and custody of the vehicle and 
with any available information concerning its ownership. 
§ 61-12-402 (l), MCA. At that point, with respect to 
abandoned vehicles, the duty and authority of the 
Montana Highway Patrol end. The sheriff and the city 
police then have the statutory obligation to make all 
reasonable attempts to locate the owner, lier!hold~r, or 
person entitled ta posses5ion of any vehicle takrn i~to 
custody pursuant to section 61-12-401, MCA. 
§ 61-12-402(2), HCA. The statutes contemplat.e that the 
sheriff is responsible for handling the vehicles removed 
by the county or by the Montana Highway Patrol and that 
the city police are responsible for handling the 
vehicles removed by the cit~. 

The statutes allrhl th(· sheriff or C...'ity police to Jeclare 
the vehiclP a junk vehicle or to r~le~se the vel1lcle to 
its rightful owner or possessor. §§ 61· 12-402, 
61-12-403, MCA. If the owner does not clalrn the vehicle 
and it 1s not declared a junk vehicle, the statute 
provides that the sheriff or the city police shaJ:l sell 
it at a public auction. § 61-12-404, MCA. Since t.he 
sheriff and city police have the duty to dispose of the 
vehicle, they can recover the costs for the r'omoval, 
storage, and custody of the vehicle from the proceeds o[ 
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any sal~. § 61-12-407, MCA. Section 61-12-407(2), MCA, 
provides: 

With the return of sale, the sher.iff shJll 
t rc-:tn~:r~i,t to the county treasurer or tht; city 
poJjcc shall t_ran~·mii_ to the city treasurer 
U\1_' bn.lancc of the prccee(~S of the sale after 
dedcJctinCi.the coste: incurred in the saleaiid 

{l~~~J?~S:t~ ~.o~o~;: ·t~l'~J&0_~n~f ;:J! ~~~ tf~ 
f Emphu ~ i c·, :..dd~:-d. ] 

That balanc•., is then dcrosi ted by the county treasurer 
in tc) the count,, roaJ fund or by the city treasurer into 
thee city E\ rPet fund. § 61-12-407 (3), MCA. 

In summary, once·_ the dec)~) jon has been rna de to take a 
vehicle j_nt_n custody, thP. :=;h~rif.r or- the cit~r police 
the~. must fol]ow the stat_utc!:y procedures set forth to 
]ocate the owner, ci89lare the vel1lcle a junk vehicle, or 
S(~l.1 th~ vehic]t~ at auctjon. F'ollowir.g a srtle, the 
sheriff or clty police nay retain the costs incurred in 
the removal, storag~, and custody of the vPhicle. There 
is no statutory provision which allows the Montana 
Highway Pat n;l to dispose of-~'Jchicles or to recover the 
costs of removal, storaqe, and custody of vchicl.es 
abandonf'>d on public rl ght-of-ways of any hiyhway other 

'than a county road. The statutes place that 
responsibility with the sheriff and allow the county to 
recover costs from the owner or from the sale of the 
vehicle in that instance. The authority and duty of the 
Mont·;na Highway Patrol cnc1 when the sheriff i.s given 
notificatiC'•n of the rPmovcd Vr"!hicle pur-suant to section 
61-]2~402 (l), MCl,. 

THEREFORE, IT 1S MY OPI~ION: 

L T:,c county shc'ri ff is obligated to Lake, 
store, and sell abandoned vehicles taken into 
custody by the Montana Highway Patrol pur-suant 
tc section 61-12-401, MCA. 

2. 1'11.;; ccur.tJ ia Ll1israte:d to pay ,-J_ll of the 
expenses ~011nected wj.tl~ the removai, storage, 
and sale o• veh.cles taken into custody by the 
Montana HiL:JhV..t~~, p;:Atr-oJ purf~UGtnt to Sc•ct i.on 
61-12-4lJl (.1) (a), MCA, or by <:he sheriff 
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pursuant to section 61-12-401 (1) (b) '''" 
61-12-401(3), MCA. The city police are 
obligated to pay all of the expenses conrected 
with the removal, storage, and sale of 
vehicles taken into custody by the city police 
pursuant to sections 61-12-401 (1) (c) or 
61-12-401 (3), MCA. Expenses associilteu with 
these responsibilities can be' recovered from 
the proceeds of the sale of the abandon~d 

vehicles, pursuant to section 61··12-407, MCA. 

'~y yours, ( 

' MIKE GREEL~ 
. / Attorney General :1 
v v 
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VOLUME NO. 42 OPINION NO. 33 

LAND USE - Applicability of Natural Streambed and Land 
Preservation Act to irrigatiou districts~ 
WATER AND WATERWAYS - Applicability of Natural Streambed 
and Land Preservation Act to irrigatio~districts; 
MONTANA CODE ANNOTATED- Title 75, chapter 7, p<>rt 1; 
Title 87, chapter 5, part 5; sections 75-7-102, 
75-7-103 (.J), 75-7-103 (5), 87-5-502, 87-5-505, 87-5-50"7; 
MONTANA LAWS OF 1987 - Chapter 551, section 1; 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. No. 
62 (1986), 40 Op. Att'y Gen. No. 71 (1984), 39 Op. Att'y 
Gen. No. 2 (1981), 37 Op. Att 'y Gen. No. 15 (1977). 

HELD: An irrigation district is a "p~rsan 11 within 
the meaning of section 75-7-103 (4), MCA, <'!' 
the Natural St:::eambed and Land Preservation 
Act. 

28 October 1987 

Robert L. Deschamps III 
Missoula County Attorney 
Missoula County Courthouse 
Missoula MT 59802 

Dear Mr. Deschamps: 

You have requested my opinion concerning the following 
question: 

Is an irrigation district created pursuant to 
sections 85-7-101 to 308, MCA, or earlier 
codifications a "person'' under section 
75-7-103(4), MCA, of the Natural Streambed and 
Land Preservation Act? 

conclude that an irrigation district is a ''rerson" 
under, and is subject to regulation by, the Natural 
Streambed and Land Preservation Act, §§ 75-7-101 to 124, 
MCA (Streambed Preservation Act). 

The purpose and general scope of the Str~ambed 
Pr<'servation Act have been discussed in several prior 
opinions and need not be reiterated at length here. 41 
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Dp. Att'y Ge: .. ~)o. 6;! (l98G); ~0 Or;. AL~'y Ge!O. l<o. 71 
at <8c (1984); 39 OIJ. Att'y c.er .. r;n. 2 e:t ': {j98l); 37 
Op. At'c'y Ger.. No. l5 at 56 iL~~ ) . The Ac'· >3E>cks to 
p~otect the Sta_tp' S str0~"':.T:'S HJ.U ad.ja_cl·.-·t p::-"opcrty from 
c~L:rr,agP (§ ".S-7~-L.,2, t-1CA) nr.d ~t: c:::t.c-r.clE, r.(; .:_ 11 pt'()jPc':. 11 

t~ncJert.~,·-::--:>n by ~i "per~vn." 'J}·:c latter tcr-:-- .. c~cfinrS·d ir. 
~:.:it~Ct.i_r,~: 75-7-.1_0.;; (4), I'-1CA, rru-:ar:i:-1n ''any naturul 
perslJn,. f"r'lT'Jrat.ln!l, :..·i:rm, ~A_,~t:nersh:i.p, 'iEsociatior, ()I."' 

nth\·:r J.erJa~ t:!"+.i.tv rot -:'}'/<·1 cc~ un.Cer- G"'·-5--SD::.lt Sect1on 
87-5-502, MCA, in~t.urn, iE ~-~r~ of the Str00m Prot;~~ion 
P.ct, §§: El'-5-501 to 509, MCA, and requir·es any 11 agPT1C~' 
c,£ state government, counly, municipality, or oth~r 
subt]jvi~don of the= ;~tdte of 11o:·:tJ~ra 11 to ·~·i-- 1 ' noticP lo 
tl.E~ Department of Fi:ot~, V;i~_dlifc:, .:~!.r.l ~-,.1.rk;:) nf nll 
co;J!::·truction projec1:~_; 1'v.'hich may or \·."-L Ll ob:,l::.ruct, 
C.:;:~mage, diminish, de~;t:~_uy, chaPgc, rr-.odj_;.y, :"")l. v~'l~Y the 
natural F::·}:istinq .s~L"'t.f.C' ~nd forn·, o: any sU:ed.t ur its 
Lc11:ks (rl- c.~·ihut.,irj;·.~-1.] 1 ' In ]r, Op. J\tt 1 y Cr-r .. t:o. 15 
and ,1(, Op. At:·'y <;(~!1. Ko. 71, h~-:-1,-J that tlle 
a.ppll<'.:-("'.bility of nne ~t<:tt.ute or thP nt.h~~:,_- d~_:-.r,.r·.dr:-d 1.:::.pon 
the Pntit:1 cc,ntrc,li . .ing th<o involv<-cl proje<:t: If the 
entity is a public U':j~ncy within th~~ rca.~.~h of sP.ction 
87-5-5G2, MCA, tl:e pro~jec1·. is sul1ject r ,-. t::.e StrF~Ut 

Protect l.on Act, and, if not, Lhe Streambed Prf~;)ervation 
Act ge-verns. Because thc~~F: r.cts h:=~vc '-~if-:.f';rent 

notification ~nc. en forct~men t. p.roced'J.rl·.s, llr~t-:: rm~ :1.a ti·r•n 
nf which applies in a particular ir1st . .-:.J:-_,ce has p_t_·<tci..l.CC:tl 
~~d leg~l significaJ1cc. 

The Ucfini_ticr: of "pr:rscn" .in thP Str.,_·ar:;t'ed Pl·c:-:;,:1-Vf'L!.un 
Act mak('."", UH.r:~~:,t.J.kaLl~· c!c,-u:- thc~·c it .':l.nli thr S~~rPam 

Prl)tection Act arC:' intcndE;d l:o be c,-.:L.plPnH-=.>Pt.a::•/ an0 t.~Jat 

onf.:' applJ(~~ when thr"' oth~·r does rot. i-\lthOuglj 'Jr!r~r·c 
diff0rent r~.i.rcurnstanc(~~ t.he t:erm "suLUivislon l!f the 
!:-lt-.lb.-:. of Mo"!'ltdna" in sec~·ic.n; 87-~· ~.021 !'-lCA, rnl(;ht br:; 

tleemed to include irrir;-_ratic1n dL.-tricts (Crow Crr~c;k 

~_x:.ri.3a.ti.o.J:!. o_i,st_r_is_t. v. cri lt,"nd""• 71 Mont. --ur;· 22rP.· 
63 (ln4l l, the Stream Prc:t~;cTD)i111c+ •'xp:ressly e::c·:ndes 
from its regulatory s.:r)pe ··~~~v ir·-~yation dlstrj_~t 

pt·olr:-ct or any c)'thPr 1-r-ri.(~ai·io~: f::'." § 87-~--;-SL;,, 

HCA. .St'r::·tinns 87-S--r:iu.2 a:1d 8'?·· --5001 MCA, r'.U!:"-.t. be 
crJn:;t:ruPd together, und i_t · :c: C:~l"'Conlin(]' y onnr:1alou::: t.o 
:::usgf~st that the tc!·m "s1Jb'.~.i 1 'i.?ii)I1 or the ~;t,"·te of 
Montana" in the fotn1t:r provi~~jun ref(:-r::; tc an entity 
whose principal acti•;ity -i.:~ specificaJ 1.? nxt~mpted fror,i 
cnverrtge. f:8i"' Thaanum v. B_ynur:n I rr i-.1Q t j qn Di str .i.ct, 1 ~ 
~-1ont. 221, -2213,~-23-2-1). S78,-S-30 ___ (1si~-l---( 11-[ar-wr:~d c!" 

phras0. may have difi.f!U:cnt mE'onings u.s it is employc·r1 in 
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different connections ... and the particular meaning ~o 
be attached to it in a given statute or constitutional 
provision is to be measured and controlled hy the 
connection in which it is employed, the evident purpose 
of the act, and the subject to which it relates"). 
Since an irrigation district falls outside the purview 
o: the Stream Protection Act, my eaJ.~ier opinions compel 
the conclusion tttat such an entity is a ''person'' under 
the Streambed Preserv-ation Act. 

This conclusion, finally, is not only consonant with 41 
Op. Att'y Gen. No. 62, '"hich held that irrigators m'JSt 
comply with the Streambed Preservation Act when 
undertaking a "project" as defined in the 1985 codified 
version of section 75-7-103(5), MCA, but is also 
corsistent with recent legislative amendments to that 
provision, which generally exclude from ''project'' status 
"custom.u.ry and hj storic mai nten?.nce and rt"2pa.i..r of 
existing irrigation facilitiAs[.}" 1987 Mont. Laws, ch. 
551, § 1. By in,plication, therefore, other forms of 
modifications to irriqation systems ~o constitute a 
"project." While 41 Op. Att'y Gen. No. 62 dealt with an 
individual icrigator and not an irrigation district, 
there exists no basis in the language or purpose of the 
Strearnb<:,d Pr<:>servatio:-1 Act to distinguish between 
individuals and districts; irrespective of who 
undertakes a particular project, its effects and the 
legislatively-perceived need for oversight remain. 

THEREFORE, IT IS HY OPINION: 

An irrigation district ic a "prJrson" within the 
meaning of section 75-7-1GJ(4), MCA, of the Natural 
Streambed and Land Preservation Act. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE CO~MITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. 'rhe 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposa 1. In addition, the Committee my 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HO\tl TO USE THE ADMINISTRATIV~; RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

D~fini tions: 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

Adminlstr'< ti ~e Rules of :.:onb"~ (ARM) is a 
looseleaf compil3tion by department of all 
rules of state dap3rtments ._nd attdched boards 
presently in effect, except rules adopted up to 
three months previously. 

Mont3.na Admlnlstr'.!tiy~c;i_?_~er (iiAR) is a soft 
back, bound publication, .L;s,;ed twice-monthly, 
containing notices of L·ules proposed by 
agenc·ies, notices of rule.s adopted by agencies, 
and interpret•tions of statutes and rules by 
the attorney general (,\t~orney r.;eneral's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross re.fer?nce t.able '3.t end of each 
title which list ~C- section numbdrs and 
corresponding ARM rule numbers. 
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ACCU~1'1LA'"IVF TARLe 

The Administr3tive RulPs or r~ont;:n1a (AR""') i:s a compilation of 
sxisting permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The lRM is updated through June 30, 
1987. This table includes those rules adopted during the 
period June ~0, 1987 through September 30, 1987 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months Qf t 11<o publ i:>ll~ed notice of the proposed rule.) This 
table does 11ot, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it i' 
necessary to check the ARM updat0d through J~ne 30, ~987, 
this table and the table of contents of this issue of the 
f1A R. 

This table indicates the departmgnt name, title number, rul0 
numbers in ascending order, catchphrase or the ~ubject matter 
of the rule and the page number at which the action is 
published in the 1987 Montana Administrative Register. 

I 
I-V 

I-VII 

2.5.?01 

2.5.201 

?. • 21.605 

2.21.804 
? • 21. 1 so 1 

2.21.6706 

Blind Vendors' Bidding Preference, p. 1730, 250 
and other rules - Use of State's 
Telecommunications Systems and Facilities, 
Approval of Installations, Modifications or 
Removal of Telecommunications Systems - Use of 
Systems, p. 1229 
Over~ime a~d c~mpensatory Time in Lieu of 
Overtime C0mpens3tton, p. 272, 76Q 
and other rule• - Purchasing - Definitions 
Department Besponsibilities - Delegation of 
Purchasing Authority - Competitive Sealed Bids 
acj Proposals - Small Purchases of Supplies and 
Services, p. 799 
and other rules - Contracting for Supplies and 
ServicP.s, p. 1151, 1961 
and 0ther rules - Holidays for SLate Employees, 
p. 1848 
and other r'Jles - Sick Leave Fund, p. 731, 1?.02 
and other rules - ldministration of rompensatory 
Time for Employees Exempt from the Federal ~air 

Labor Standards Act (FLSA), p. 278, 767 
and other rules - ~mployee In~entlve 

Program, p. 505, 1 c337 
(Public 
I- III 

Employees' Retirement Board) 
and other rules - Salary and Service Cr~dits for 
Retirement Systems - Qualifying Out-of-state 
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(Teachers' 
I-IX 

(Workers' 
2.5?.310 
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Service in PERS - Purchasing Military Service in 
the Sheriffs' Retirement Syst0m - Granting Full 
Service Credit for Temporary Service Reductions, 
p. 617, 1338 

Retirement Board) 
and other rules - Teachers' Retirement System, 
p. 1600 

Compensation Judge) 
and other rule - Procedural Rule8 - Time and 
Place of Trial- Appeals, p. 1149, 1618 

~~ rg_~~~IIl R_':_,_ Q_~e_§.r:_~ll!~n_~-~ ~ ,_ '!:i_~!L~ 

I-II 

I-IT 

I-VII 
I-VI 

I-VII 

I-XI 

I-XI 

4.4.302 

4. 5. 110 

4. 12. 101? 

4.12.1806 

4.12.3'001 

4.12.3503 

I-IV 

I-VII 

21-11/12/87 

Assessment of Fees for Financial Consulting and 
Debt Mediation, p. R03, 1342 
and other rules - Produce Wholesalers - Itinerant 
Merchants - ~stablishing Bond Equivalents, 
p. 622, 1341 
Emergency Rule - Creating a Quarantine to Prevent 
the Entry of Varroa Mite Infested Honeybees into 
Montana, p. 1963 
Administration of the Honey Bee Program, p, 1855 
Emergency Rules - Cropland Insect and Spraying 
Program, p, 771 
Rodenticide Grants Program- Collection of Fees, 
p. '510, 880 
Emergency Rules - ~dministration of the Alfalfa 
Leaf-cutting Bee Program, p. 580 
Administration of the Alfalfa Leaf-cutting Bee 
Program, p. 1232, 1965 
and other rules - Administration of Claims 
Against State Hail Insurance, p, 1861 
and other rules - Regulation of Noxious Weed 
Seed• and Seed Merchandising Licenses, p. 1859 
and other rule - Increasing the Fees Charged for 
Sampling, Inspection and Testing of Grains at the 
~tate Grain Laboratories, p. 53, 252 
Collection of Fees for Produce Inspections, 
p. 80'i' 1340 
and other rule - Grading of Certified Seed 
Potatoes, p. 193, 368 
Emergency Amendment - Grading of Seed Potatoes 
Having Hollow Heart Condition, p, 475 

Defining Promotional or Developmental Stage, 
p.351,774 
Emergency Rule - Defining Promotional or 
Developmental Stage, p. 369 
Group Coordination of Benefits, p. 940, 1371, 
1766 
Independent Liability Funds, p. 1864 
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Periodic Payment of Quarterly Premium Taxes, 
p. 1868 
Health Maintenance Organizations, p. 1238, 1770 

(Board of Architects) 
8.6.405 and other rules - Reciprocity - Individual Seal -

standards of Professional Conduct and Activities 
Constituting Misconduct, p. 1648, 253 

Barbers) 
Procedure Upon Completion, p. 627, 1205 

Chiropractors) 

(Board of 
8.10.1006 
(Board of 
8.12.606 and other rule - Renewals - Continuing Education 

- Inactive Status, p, 808, 1343 
(Board of Dentistry) 
8.16.602 and other rules- Allowable Functions for Dental 

Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Minimum Qualifying Standards - Facility 
Standards, p. 1654, 155 

(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Traineeship Requirements and 

Standards - Fees - Certified Hearing Aid 
Audiologists, p. 128, 371 

8.20.401 Traineeship Requirements and Standards 
"Trainee" Designation, p. 514 

(Board of Horse Racing) 
8.22.501 and other rules - Definitions - General 

Requirements - Claiming, p. 353 
8,22.1804 Emergency Amendment -Twin Trifecta, p. 586 
8.22.1804 Twin Trifecta, p. 739, 1619 
(Massage Therapists) 
8.26.101 and other rules -Board Organization- Procedural 

Rules - Substantive Rules, p. 356, 697 
(Board of Morticians) 
I and other rules - Transfer or Sale of Mortuary 

License - Board Meetings and Fee Schedule, 

8.30.407 
(Board of 
I 

p. 1251 
Fee Schedule, p. 194, 477 

Nursing) 
and other rules - Verification of License to 
Another State - Application for Recognition 
Certificate of Nurse-Midwifery - Renewals, 
p. 1 25 3. 1620 

(Board of Nursing Home Administrators) 
8.)4.483 and other rules -Board Meetings -Public 

Information - Examinations - Continuing Education 
- Fee Schedule - Reinstatement, p. 223, 1206 

(Board of Optometrists) 
8.36.409 and other rules - Fee Schedule - Therapeutic 

Pharmaceutical Agents, p. 1718 

Montana Administrative Register 21-11!12/87 
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(Board of Outfitters) 
8.39.401 and other rules - 9oard Organization - Procedural 

(Board of 
8.1!0.404 
(Board of 
8.48.1105 
(Board of 
8.50.423 

(Board of 
I 
8.58.411 
8.58.411 
8.58.'115A 
8.58.419 

Rules - Public Participation Outfitters 
Standards and Reyuirements, p. 1870 

Pharmacy) 
and other rule- Fee Schedule- Fees, p. 2?7, 478 

Professional Engineers and Land Surveyors) 
Fee Schedule, p. 810, 1555 

Private Security Patrolmen and Investigator$) 
and other rules - Definitions - Temporary 
Smployment Without Identification Card - Resident 
Manager and Qualifying Agents - Identification 
Pocket Card - Insurance Requirements 
Termination of Business - Fee Schedule 
Assessment, p. 6?9, 1779 

Realty Regulation) 
Continuing Education, p. 1545, 157 
Fee Schedule, p. 1256, 1607 
~'ee Schedule - Late Renewals, p. 1720 
Continuing Education, p. 634, 1780 
Suspension or Revocation - Violation of Rules 
Unworthiness or Incompetency, p. 229, 588 

(Board of Social Work Examiners and Professional Counselors) 
8.61.402 and other rules -Licensure Requirements 

8.61 .40IJ 

Applications - Hours, Credits and Carry Over -
Noncompliance - Fees, p. 1721 
and other rules - Fee Schedule - Hours, Credits 
and Carry Over - Accreditation and Stand~rds 

Reporting Requirements - Noncompliance - Annual 
License Renewal, p. 231, 479 

(Building Codes Bureau) 
8.70.101 and other rules- Incorporation by Reference of 

Building Codes - Extent of Local Programs 
Plumbing Fixtures - Permits - Standards - Foes 
Recreational Vehicles, p. 1725 

8.70.1401 Application for Fireworks Wholesaler Permit, 
p. 1735 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules- Tramway Rules- ANSI Standards, 

p. 1159. 1621 
(Rureau of Weights and Measures) 
8.77.101 Scale Pit Clearance, p. 196, 589 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 56, 310 
(Financial Bureau) 
8.80.501 Application for Satellite Terminal Authorization, 

p. 1527 • 1 96 8 
(Board of Milk Control) 

8.86.301 

21-11/17./37 

Notice of Public Hearing for a Statewide Pooling 
Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p. 1737 
Formula for Fixing the Class I Producer Price, 
p. 235 
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Special Wholesale Prices and Formulas for Fixing 
the Class II and III Producer Prices, p. 402, 881 

(State Banking Board) 
I Emergency Rule - Chartering of State Banks 

8.87.203 
Without Notice, p. 1065 
and other rule - Application Procedure for a 
Certificate of Authorization for a State 
Chartered Bank - State Bank Organized for Purpose 
of Assuming Deposit Liability of Any Closed Bank, 
p. 1529, 1970 

(Local Government Assistance Division) 
I Administration of the 1987 Federal Community 

I-III 

8.94.101 

Development Block Grant (CDBG) Program, p. 357, 
1207 

of Approval and Administration of Contracts 
Audits of Local Government Units, p. 1745, 480 
Minimum Contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p. 1742 

(Montana Economic Development Board) 
8.97.308 Rates, Service Charges and Fee Schedule - Rate 

8.97.406 

8.97.409 
8.97.802 

Reduction Fee, p. 1998, 202 
and other rules - Criteria for Determining 
Eligibility - Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fees, Costs and 
Other Charges - Taxable Revenue Bond Program 
Terms, Interest Rates, Fees and Charges 
Application Procedure to Become a "Certified" 
Montana capital Company - Application Procedure 
to Become a "Qualified" Montana Capital Company, 
P• 636,· 1070 
Economic Development Linked Deposit Program, 
p. 405, 1210 
Loan Participation -Working Capital, p. 1609 
and other rules - Definitions - Applications 
Tax Credits, p. 1874 

(Hard-Rock Mining Impact Board) 
8.104,203A Definitions, p, 1161, 1781 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p. 812, 1344 
(Board of Housing) 
8.111.202 Meetings of the Board of Housing, p, 240, 483 
(Video Gaming Control Bureau) 
I-III and other rule - Emergency Rules - Licensing 

I-VIII 
Video Gaming Machines, p. 1067 
and other rules - Licenses and Software 
Specifications for Video Gaming Machines - Policy 
- Definitions - Application for License 
Licensee Qualifications - Denial - Judicial 
Review - Quarterly Reporting Requirements 
Record Retention Requirements - General 
Specifications for Machines - Software 
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Specifications - Restrictions - Prohibited 
Machines - Possession of Unlicensed Machines 
Location - Approval by Department - Repairing 
Machines - Inspection and Seizure 
Transportation - Registration of Manufacturers, 
Suppliers or Distributors, p, 1258, 1972 

(Montana State Lottery Commission) 
I-XXXIII Operations of the Montana State Lottery 

Commission, p, 407, 883 
8.127.1201 Prizes, p. 1279 

~Q~£~IlQ~L-I~~~~~ 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
I-IX Establishment of Clearing Accounts for Use in 

School Districts, p. 1745 
10.43.101 and other rules - Operation of Postsecondary 

Vocational-Technical Centers, p. 1743 

(Board of Public Education) 
I Student Transportation for the Montana School for 

the Deaf and Blind, p, 1372 
10.55.405A Gifted and Talented, p, 130, 591 
10.57.102 and other rules- Definitions -Correspondence, 

Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class 
2 Standard Teaching Certificate - Class 3 
Administrative Certificate, p. 130, 591 

10.57.601 and other rules -Request to Suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary 
Action - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Board/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal 
Hearing on Appeal, p. 515, 1211 

10.64.301 and other rule3 - Minimum Standards for School 
Buses, p, 1752, 101.1, 158 

(Montana State Library Commission) 
10.101.101 and other rules -Montana Library Services 

Advisory Council - Library Services and 
Construction Act (LSCA) Grants, p, 302, 1622 

10.101,203 and other rules- Organizational and Procedural 
Rules - General Policy and Public Library 
Development, p, 283, 741, 1624 

~~~~h!_~~~Yl£~~L-~~e!~~~~~~££L-I~t~!-~~ 

I-III Designation of Local Services Areas and Local 
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I-VIII 

I-VIII 

I-VIII 
I-XIII 

11.7.501 
q6.5.922 

I 

I-VII 

I-VIII 
12.6.701 

12.6.703 

12.6.901 

12.6.901 

12.6.901 

I 

I-XLIX 

16.6.301 

16.8.704 

16.8.820 

16.8.937 

16.20.210 
16.32.101 
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Youth Services Advisory Councils, p. 1382, 1784 
Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p, 949, 1980 
Temporary Rules - Youth Placement Committees, 
p. 1163, 1556 
Youth Placement Committees, p. 1169, 1625 
Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782 
Foster Care Review Committees, p. 1879 
Child Day Care Centers, p. 1175 

Exclusion of Certain Flotation Devices from the 
Statutory Definition of "Vessel•, p. 307, 889 
Collection of Fees for Costs Associated with 
Preparation of Environmental Impact Statements, 
p. 359, 886 
Rules Regulating Fishing Contests, p. 959, 1627 
Personal Flotation Devices and Life Preservers, 
p. 308, 1072 
Limit the Requirements For Fire Extinguishers on 
Small Motorboats and Vessels, p. 363, 1073 
Establishing a No Wake Speed on Portions of 
Harrison Lake, p, 2q2, 1557 
Prohibiting Motor or Engine Operated Vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 2q4, 1480 
Water Safety Regulations - Closing Crystal Lake 
in Fergus County to Motor-Propelled Water Craft 
~nd to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955 

Licensing and Certification of Hospitals 
Hospital Protocols for Organ Procurement, 
p. 13Bq, 1786 
and other rules - Control Measures to Prevent the 
Spread of Communicable Dtseases, p. 816, 96q 

and other rules - Records and statistics - Birth 
Certificates - Marriage Applications - Death and 
Fetal Death Certificates, p. 997, 1q81 
and other rules - Air Quality - Testing and Air 
Quality Permits, p. 2000, 159 
Air Quality Standards for Sulfur Dioxide, p, 7q2, 
815, 1482 
and other rules - Amendment of Federal 
Rule Presently Incorporated by Reference, 
frequency of Bactetiologioal Sampling, p, 
and other rules - Review of tertlficates 

Agency 
p, 744 
58, 311 
of Need 
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16.44.102 

16.44.102 

16.44.102 

16.44.103 
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for Health Care Facilities, p, 641, 1074 
and other rules - End-stage Renal Disease 
Application Procedures - Benefit Periods - Non-
financial Eligibility Requirements - Eligible 
Services and Supplies - Non-eligible Services 
conditions on Paying Claims, p, 1387, 1790 
Hazardous Waste - Consolidation and Updating 
Incorporations by Reference of Federal Agency 
Rules Contained in Chapter 44 of Title 16 of the 
Administrative Rules of Montana, p. 1, 203 
and other rules -Hazardous Waste Management, 
p. 417' 775 
and other rules - Hazardous Waste Management 
Federal Regulatory Changes Pertaining to Closure 
and Post-closure Requirements - Access to Public 
Records - Transfer Facilities - Commercial 
Transfer Facilities Holding Hazardous Wastes for 
Ten Days or Less, p, 1881 
and other rules - Hazardous Waste Management 
Permitting - Counting Hazardous Wastes 
Requirements for Recycled Materials 
Incorporating Appendices - Redefining Generator 
categories - Creating Requirements for 
Conditionally Exempt Small Quantity Generators 
Registration and Fee Requirements for Generators 
and Transporters - Accumulating Hazardous Wastes 
- Annual Reporting, p. 60, 255 

~ff~~!~L_£~2!~~!!Q~fL-Il~~!_~ 

r 
r 

Special Vehicle Combinations, p, 747, 1484 
Display of Monthly or Quarterly GVW Fee Receipts, 
p. 1000, 1483 

!.ti~r:f.TU!.!.Q.tf~Q.£e!.ttm!!!l_~I!.~!!.2.R 

20.3.202 

20.14.106 

20.25.101 

and other rules - Certification and Evaluation of 
Alcohol Programs, p, 1906 
Admission Criteria to the Montana Center for the 
Aged, p. 246, 484 
and other rules - Revision of the Board of 
Pardons Rules, p. 753 

JU~I!.£~~!£!t~!~~L-!!i!~ 

I-XIX Implementation of the Victims Compensation Act by 
the Crime Victims l.lnit and Division of Crime 
Control, p, 1391, 1793 

23.3.118 and other rule- Vision Test~ -Vision Standards 
for Driver Licenses, p, 1002, 1611 

23.3.133 and other rules- Licensing of Commercial Motor 
Vehicle Operators, p, 1399 

23.3.301 and other rules - Highway Patrol Qualifications 
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I-VIII 
I-XII 
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and Procedures, p, 1748 

New Horizons Program, p. 1005, 1486 
Mediation of Workers' Compensation Disputes, 
p. li5li, 890 

24,16.9007 Annual Adoption of Prevailing Rate of Wages, 
p. 1177' 1533 

(Human Rights Commission) 
I-IX Sex Equity in Education under the Montana Human 

24.9.210 

24.9,1107 
(Workers• 
I 

I 

I 

I 

I 

I 
I-II 
I-IV 
2li.29.702A 
2li.29.705 

Rights Aet, p. 1663, 312 
and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission- Pre-hearing Procedures, p. li31, 1088 
Age Discrimination in Housing, p, 1094 

Compensation Division) 
Temporary Rule - Impairment Rating Panel, p. 560, 
1084 
Temporary Rule - Distribution of Benefits from 
the Uninsured Employers Fund, p. 662, 1083 
Distribution of Benefits from the Uninsured 
Employers Fund, p. 1532, 1991 
Impairment· Rating Dispute Procedure, p, 1534, 
1985 
Security Deposits of Plan Number Two Insurers, 
p. 1549, 1992 
Time Limits for Administrative Review. and 
Contested Case Hearings, p, 558, 1212 
Rates for Hospital Services, p, 1918 
Temporary Rules - Rehabilitation, p. 664, 1085 
Rehabilitation, p. 1536, 1988 
and other rules - Self-Insurers, p, 1549, 1920 
and other rule - Corporate Officer Coverage Under 
the Workers• Compensation Act, p, 570 

24.29.3801 Attorney Fee Regulation, p. 2050, 323 

I 

32.3.104 
32.3.216 
32.3.219 

32.3.401 

and other rules - Federal Farm Compliance Program 
- Fee Schedule - Definitions - Rental Rates 
Lease and License Reports and Renewal 
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and 
Pledges, p. 1281 

Subject Diseases or Conditions, p, 1293 
Equine Quarantine Stations, p. 1298 
Proteeting Montana Swine Industry Against 
Importation of Disease, p. 1291, 199li 
and other rules - Clarifying Authority for 
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control of Sru~ellosis - Affected Herd Owner 
Rights and Obligation~, p. 1295 
and other rules - Updating Rabies Pro~edures, 
p. 1930 
and other rule - Milk Freshness Dating 
Clarifying Responsibilities, p, 88, 698 

~!hii~~r_!~~~!~~L-~!~!t~~!~t-~rL-I~~~~34 

I-XXII 

(Board of 
36.12.101 

36.20.101 

(Board of 
36.21.415 

(Board of 
36.22.501 

Montana State Veterans Cemetery, p, 2053, 776 

Natural Resources and Conservation) 
and other rules - Definitions - Forms 
~pplication and Special Fees - Issuance of 
Interim Permits, p. 857, 1560 
and other rules - Weather Modification 
Regulation, p. 863, 1561 

Water Well Contractors) 
and other rules - Fee s~hedule - Monitoring Well 
Constructor Licenses, p. 1180, 1635 

Oil and Gas Conservation) 
and other rule - Location Limitations - Plugging 
and Abandonment Procedures of Seismic Shot Holes, 
p. 520, 1095 

~~~h!~-~~~Yl£g_~~£~h!I!Q~L-~!2!t~~!~t-£rL-I~~~~38 

38.3.704 

38.4.120 

38.5.1801 

38.5.2502 

and other rule - Filing by Motor Carriers of 
Proof of Insurance, p. 874, 1345 
and other rules - Intrastate Rail Rate 
Proceedings, p. 135 1 699 
and other rules - Prohibiting the Nonessential 
Use of Natural Gas for Outdoor Lighting, p, 1616 
Responsibility for the"Expense of Maintaining 
Water Utility Service Pipes from the Water Main 
to the Consumer's Property Line, p, 1614 

RE~s~QsL_£~E!C~~~~~fL_I!l!~_1~ 

I Motor Fuel Tax - Cardtrol Compliance and 
Administration, ~. 1008, 1565 

I Exempt Retirement Limitation, p, 1186, 1801 
I Income Tax Deduction for Household and Dependent 

Care Expenses, p, 1188, 1642 
I Capital Gain Exclusion, p. 1190, 1640 
I 10~ Income Tax Surtax, p, 1192, 1639 
I Motor Fuel Tax Bonds -Problem Accounts, p. 1196, 

1651 
I Severance Tax - Stripper Exemptions, p. 1198, 

1650 
I Temporary Rule - Severance Tax - Stripper 
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I 
I 
I 
I-III 
I-IV 
I-V 

I-VIII 

I-X 

I-X 
I-XI 
I-XI 

I-XI 
I-XI 

I-XIII 

I-XIV 

42.6.101 

42.11.104 

42.11 .201 

42.12.128 

42.13.105 

42.13.222 

42.15. 311 

42.17.105 

42.17.105 

42.17.105 
42.17.113 

li2 .17.131 

112.21 .201 

l!2.25.1005 

Exemption in 
p. 1200, 1563 

-2119-

Excess Of Actual Production, 

Small 8usinees Liability Funds, p. 1750 
Definition of Earned Income, p. 1943 
Surtax on Corporations, p. 1951 
Withholding Tax-Lien-Affidavit, p, 1194, 1643 
Operating Liquor Stores, p. 1183 1 1798 
Corporation License Tax Exemption for Research 
and Development Firms, p. 1ll50, 1802 
Purchasing and Distribution of Liquor and Table 
Wine Products, p. 1932 
Tertiary Production for Natural Resource and 
Corporations Tax, p. 1422 
Dangerous Drug Tax Act, p. 1433 
Temporary Rules - Accommodation Tax, p. 67l!, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678 1 1106 
Accommodations Tax for Lodging, p. 1020, 1637 
Water's Edge Election for Multinational 
Corporations for Corporation Taxes, p. 19115 
Light Vehicle and Motorcycle Tax - Personal 
Property Tax, p. 1014, 1646 
Administrative Income Withholding for 
Support, p. 90, 328 

Child 

and other rules - Scale of Suggested Minimum 
Contributions for Child Support, p. 1941 
Retail Liquor/Wine Price Restructuring, p. 1952, 
705 
and other rule - Montana Liquor Vendors and 
Representatives, p. 1lll!1, 1795 
and other rule - Catering Endorsements 
Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p, 876, 1ll91 
Applicability of Licenses - Premises Defined 
Gold Course Exception - Portable Satellite 
Vehicle, Movable Devices, p. 756 
Beer Wholesaler and Table Wine Distributor 
Recordkeeping Requirements, p. 754, 1213 
and other rule - Withholding from Retirement Plan 
Benefits, p. 1430, 1752 
Temporary Amendment - Computation of Withholding, 
p. 672, 1112 
Computation of Withholding - Income Tax, p. 1029, 
1564 
Computation of Withholding - Income Tax, p. 1953 
Reporting Requirements for Withholding Taxes, 
p. 98, 329 
Withholding Allowanoe Review Procedures, p. 683, 
1113 
and other 
Patented 
Property, 
and other 

rules -
Mining 
p. 758. 
rules -

Classification of Nonproductive 
Claims and Nonproductive Real 
121ll 
Temporary Rules - Severance 1ax 
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- Stripper Well and New Well Incentives, p. 1010, 
1489 

42.25.1005 and other rules - ~everance Tax - Stripper Well 
and New Well Incentives, p. 1031, 1647 

42.31. 2141 Personal Property Tax and Overpayment Refunds for 
Public Contractors, p. 1438, 1803 

~[£!!!!~[_£~!!!~L-!tt~~ 

I-II 

1 .2.331 

44.9.202 

and other rule - Fees and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Information Obtained by Public Access, p. 1553 
and other rules - Temporary Rules - Rule Types 
and Their Location - Updating Procedures, p. 685, 
1114 
and other rule - Removal of Repealed Rules from 
ARM - Official Report of the Recodification of 
Title, p. 1299, 1652 
and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956 
and other rules - Procedures for Conducting 
Elections by Mail Ballot, p. 1753 

~.!!L!!!QJ!~!!~!H!!!!Q!Lg!!!!.f!h D epar tm en t oL_..!!_~!.!~ 

I 

I-II 

I-III 

I-IV 

46.4.101 

46.6.1501 

46.10.317 
46.10.318 

46.10.321 

46.10.403 
46.11.101 

46.12.102 

46.12.102 

21-11/12/87 

Food Stamp Employment and Training Program, 
p. 153, 330 
Inpatient Hospital Reimbursement System Based 
Upon Diagnosis Related Groups (DRGs) for Montana 
Medicaid Program, p. 1304, 1658, 1804 
and other rules - Organ Transplantations, 
Transportation and Per Diem, p. 574, 907 
Medicaid Reimbursement for Services of Nurse 
Specialists, p. 1331 
and other rules - Transfer of rules from the 
Community Services Division to the Department of 
Fami~y services, p. 1492, 1653 
and other rules - Program for Persons with Severe 
Disabilities, p. 524, 1115 · 
AFDC Protective and Vendor Payment:!, p. 10, 204 
Policy of the AFDC Emergency Assistance Program 
to Not Pay Recipiant 1 s Taxes, p. 2.48, 780 
and other rules - Medicaid Coverage of Pregnant 
Women - Medicaid Coverage of Eligible Individuals 
Under 21 Years of Age, p. 1300, 1655 
AFDC Table of Assistance Standards, p. 760, 1215 
Adoption of Amendments to Federal Agency 
Regulations Pertaining to the Food Stamp Program, 
p. 152 
and other rule - Electronic Media Claims 
Submission in the Medicaid Program, p. 551, 894 
Medicaid Reimbursement for Multi-source Drugs, 
p. 1958 

Montana Administrative Register 



46.12.204 

116.12.2011 

116.12.2011 

115.12.302 

46.12.401 
46.12.503 

46.12.5011 

45.12.5011 

116.12.5111 

46.12.525 

116.12.525 
116.12.532 

46.12.555 

116.12.1005 

46.12.1201 

46.12.2003 

116.12.3207 

46. 12.3601 

116.12.3803 
116.12.3803 
46.12.3803 

46.13.301 

46.13.302 

46.13.402 

46.25.728 

46.25.731 
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and other rules - Medicaid Optional Services, 
p. 1160 
and other rule - Nurse Specialists Services 
Provided - Services Not Provided by Medicaid 
Program, p. 1331, 1688 
and other rules - Medicaid Optional Services and 
Co-payments, p, 560, 895, 1334 
and other rules - Inpatient Psychiatric Services, 
p. 554, 900, 1116 
and other rules - Medicaid Sanctions, p. 1062 
and other rule - Inpatient Hospital Services 
Definitions - All Hospital Reimbursement 
General, p. 1304, 1658, 1804 
Mandatory Screening and Authorization of 
Inpatient Hospital Services, p. 558, 905 
Inpatient Hospital Services, Requirements 
Length of ·stay - Authorization, p. 1762 
and other rules - Early Periodic Screening 
Diagnosis and Treatment (EPSDT), p. 12, 205 
and other rules - Outpatient Physical Therapy 
Servioes, p. 145, 331 
Outpatient Physioal Therapy Services, p. 1329 
Reimbursement for Speech Pathology Services, 
p. 8, 207 
and other rules - Personal Care Attendant 
Services, p. 197, 372 
Transportation and Per Diem, Reimbursement, 
p. 2057, 161 
and other rules - Nursing Home Reimbursement, 
p. 531, 913 
and other rules - Reimbursement for Physician 
Services, p. 1035, 1496 
Eligibility Determinations for Medical Assistance 
- Transfer of Resources, p. 365, 710 
and other rule - Non-institutionalized SSI
related Individuals and Couples, p. 6, 208 
Medically Needy Income Standards, p. 878, 1346 
Medically Needy Income Standards, p. 20011, 163 
Medically Needy Income Standards - Eligibility 
Requirements, p. 1764 
and other rules - Establishment of a Percentage 
of Income Plan (PIP) In Ravalli County, p. 1757 
Low Income Energy Assistance Program, p. 1454, 
1805 
Low Income Energy Assistance Program (LIEAP) 
Supplemental Assistance, p. 375 
Eligibility Determinations for General Relief 
Assistance, p. 527, 1117 
Structured Job Search and Training Program, 
p. 529, 927 
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