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The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. special notices and tables are inserted 
at the back of each register. 
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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules, amendment of Rules) 
2.44.303, 2.44.401, 2.44.402, ) 
2.44.404, 2.44.407, 2.44.505, ) 
2.44.506, 2.44.509, 2.44.510, ) 
and repeal of rules 2.44.301, ) 
2.44.302, 2.44.501, and ) 
2.44.508 relating to the ) 
Teachers' Retirement System ) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED NEW RULES, 
PROPOSED AMENDMENT OF 
RULES AND REPEAL OF RULES 
relating to the Teachers' 
Retirement System 

1. On October 19, 1987 at 9 A.M. a public hearing will be 
held in the office of the Teachers' Retirement System, at 1500 
6th Avenue, Helena, Montana, to consider the adoption of rules I, 
II, III, IV, V, VI, VII, VIII, and IX; the amendment of rules 
2.44.303, 2.44.401, 2.44.402, 2.44,404, 2.44.407, 2.44.503, 
2.44.505, 2.44.506, 2.44.509, 2.44.5101 and the repeal of rules 
2.44.301, 2.44.302, 2.44.501 and 2.44.508. 

2. The proposed new rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The rules as proposed provide as follows: 

RULE I DEFINITIONS For the purpose of this chapter, the 
following def~nitions apply: (1) "board" or "retirement board" 
means the teachers retirement board as provided for in 2-5-1010 
MCA. 

(2) "enrolled actuary" means a person who is enrolled by 
the Joint Board for the Enrollment of Actuaries established under 
subtitle C of the title III af the Employee Retirement Income 
Security Act of 1974. 

(3) ''service credits 11 or .. creditable service" means the 
number of years credited to a member's account for which contri
butions have been received as required by statute or rul8. 

(4) "school term" means the fiscal year July 1 through June 
30. (History: Sec. 19-4-201 MCA; }:MP, Title 19 Chapter 4 MCA) 

RUl·E II QUALIFICATION OF THE ACTUARY ( 1) The actuary 
designated by the Teachers' Retirement Board must meet the 
qualification of an "enrolled actuary". 

(2) Upon request of the Board, proof of certification as an 
"enrolled actuary" must be provided. (History: Sec. 19-4-201 MCA; 
IMP, 19-4-203(4) MCA) 
-- This rule is proposed to implement House Bill 171 which 
requires the Teachers' Retirement Board adopt rules regarding the 
qualifications of the actuary designated by the Teachers' Retire
ment Board. 

RULE III WITHHOLDING OF GROUP INSURANCE 
RETIREMENT BENEFIT ( 1) A retiree who belongs to 
sponsored group insurance plan that provides for 
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continue participation, may elect to have monthly premiums 
withheld from their re-tirement allowance. 

(2) Retirees must enroll in such plans through their 
previous employers. 

(3) The employer will provide the following information to 
the Teachers' Retirement Board: 

(a) Certification of eligibility for all retirees electing 
to have the premium withheld from the monthly retirement allow
ance. 

(b) Name, social security number, carrier and monthly 
premium amount for each retiree. 

(4) Notification of changes in the premium amount shall be 
provided by employer to both the retiree and the Teachers' 
Retirement Board 30 days prior to the effective date. 

(a) If 30 days notification cannot be provided to the 
Teachers' Retirement Board, the employer must make arrangements 
with the retiree for payment of the correct premium amount. 
(History: Sec. 19-4-201 MCA; IMP, 19-4-1101 MCA) 

This rule is proposed tOimplement House Bill 181, which 
provides for withholding of group insurance premiums from retire
ment benefits. 

RULE IV OPTIONAL RETIREMENT PROGRAM FOR CERTAIN MEMBERS OF 
THE MONTANA UNIVERSITY SYSTEM (1) Each unit of the univers1ty 
system shall prov1de the Teachers' Retirement Board with a 
monthly report of all members participating in the optional 
retirement program and remit the employer contributions due. The 
report shall contain the following and be in alphabetical order: 

(a) Last name, first name 
(b) Social security number 
(c) Salary earned 
(2) Members of the Montana University System, electing to 

participate in the optional retirement program, will not be 
eligible for retirement benefits under Title 19, Chapter 4, Parts 
8 and 9 until they have terminated their employment. 

( 3) Retirees returning to employment within a unit of the 
university system and electing to participate in the optional 
retirement program will be reinstated to the status of an inac
tive vested member of the Teachers' Retirement System and their 
monthly benefit will be cancelled. (History: Sec. 19-4-201 MCA; 
IMP, 19-4-302(1) MCA) 
--- This rule is proposed to define the reporting procedure for 
units of the university system and to specify when members 
participating in the optional retirement program may be eligible 
for retirement benefits. 

RULE V PURCHASE OF SUBSTITUTE TEACHING SERVICE AND PART-TIME 
EHPLOYMENT (l) A member employed 30 days or less as a substitute 
teacher or part-time employee who elected not to become a member 
may receive service credit provided they contribute an amount 
equal to the combined employee and employer contributions which 
would have been made had they been covered at the time of 
employment,plus the interest the contributions would have earned 
had they been on deposit with the Teachers' Retirement System. 
(History: Sec. 19-4-201 MCA; ~' 19-4-302(3) MCA) 
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This rule is proposed to define when a member is eligible to 
purchase their substitute or part-time teaching service which had 
not been previously covered. 

RULE VI LUMP SUM PAYMENTS AT THE END OF THE SCHOOL TERM 
(1) Lump sum payments made under contract at the end of the 
school term for unused personal leave days or for accruals of 
leave in excess of that allowed under contract will be treated as 
earned compensation unless paid on account of termination. When 
paid as a result of termination, all payments will be considered 
as termination pay as defined under 19-4-101(5) MCA. 

( 2) No service credit shall be awarded for lump sum pay
ments made under contract at the end of the school term or on 
account of termination. (History: Sec. 19-4-201 MCA; 
IMP, 19-4-101(8) MCA) 
--- This rule is proposed to define lump sum payments as earned 
compensation when not made on account of termination. 

RULE VII CORRECTION OF ERRORS ON CONTRIBUTIONS (l) 
Corrections of errors may be made by the employer on subsequent 
monthly reports via a letter of explanation and credit taken or 
additional payment remitted. Corrections reducing an employee's 
contributions cannot be accepted if the employee has received a 
refund. (History: Sec. 19-4-201 MCA; IMP, 19-4-208 MCA) 

This rule is proposed to establish-piocedures for correcting 
errors on contributions made. 

RULE VIII REFUND OF EMPLOYER CONTRIBUTIONS MADE ON TERMINA
TION PAY (1) Employer contributions made under l9-4-l01(S) MCA 
may be refunded to the employer if the member subsequently elects 
not to use the termination pay in the calculation of average 
final compensation or does not retire. 

(2) The contributions will be refunded when it is deter
mined by the Teachers' Retirement System that the termination pay 
is not used in the calculation of average final compensation. 

(3) To be eligible for a refund of contributions on termi
nation pay, the employer contribution, must have been reported 
under code 029 on the monthly retirement report. (History: Sec. 
19-4-201 MCA; IMP, 19-4-101(5) and 19-4-208 MCA) 

This rule----will establish procedures for refunding employer 
contributions made on termination pay, when termination pay is 
not used in the calculation of average final compensation. 

RULE IX FORMULA FOR DETERMINING CONTRIBUTIONS DUE ON 
TERMINATION PAY (l) The formula for determining the contri
butions due for option (i) 19-4-101(5) (a) shall be 5.75% times 
the termination pay, times the total years of creditable service. 
The member shall pay 2. 80% times the termination pay times the 
total years of creditable service; the employer shall pay 2.95% 
times the termination pay times the years of creditable service. 
(History: Sec. 19-4-201 MCA; IMP, 19-4-101(5) MCA) 

This rule is proposed to--a"efine the employee and employer 
contributions as required under 19-4-101(5) MCA. 

5. The rules as proposed to be amended provide as follows: 
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2.44.303 MEMBERSHIP OF PART-TIME AND FEDERALLY PAID EMPLOY
EES (1) A non-member, who has not retired from this system 
and is not teaching under contract on a full-time basis, will be 
considered an active member after completing 30 days of actual 
teaching. ~2t--Whe"-~-~e~eher-heeemee-~"-ae~ive-memher-~"der-~kie 
r~~e7-~~~-em~~eyee-~~~~~~~-ee-~-~-~ke 
fire~-da~e-ef-emp~eyme"~~ 

(a2) The board will decide eligibility for membership of 
those receiving partial payment in federal funds. 

(43) Part-time, post graduate instructors in the university 
system are not eligible for membership. (History: Sec. 19-4-201 
MCA; IMP, 19-4-205 and 19-4-302 MCA) 
AUTH:---19-4-201; IMP: 19-4-205 and 19-4-302 MCA 

This amendment is being proposed to comply with the provi
sions of House Bill 215 which gives substitute teachers the 
option to belong to Teachers' Retirement on the first day of 
employment and eliminates the requirement that contributions be 
made retroactive to the first day of employment. 

service credit for any employment eligible to be qualified under 
the Teachers' Retirement s stem. 

(b twelve (12 months or 360 days in a school term shall 
equal 1.0 year service credit for military service qualified in 
the Teachers' Retirement System. 

(c) twelve (12) months or 260 days in a fiscal year shall 
equal 1.0 year service credit for P.E.R.S. service qualified in 
the Teachers' Retirement S stem unless the P.E.R.S. service was 
with a school district in wh~ch case nine 9) months or 180 days 
shall e ual 1.0 ear service credit. 

(2 A member employed part-time during the school term 
shall receive service credit based on the total full time equiva
lent verified by his employer divided by the number of months 
re or ted. For the ur ose of this subsection, seven ( 7) hours 
shall be considered one (1 day. 

(3) For employees of the university system, where the above 
criteria is not applicable, part-time service credit shall be 
awarded by dividing the contracted credit hours taught and 
compensated for by 45. (History: Sec. 19-4 201 MCA; IMP, Title 
19, Chapter 4, Part 4 MCA) 
AUTH: 19-4-201; IMP: Title 19, Chapter 4, Part 4 MCA 

This amendment is being proposed to clarify and define the 
calculations of service credit in the Teachers' Retirement Act. 

2.44.402 CREDIT FOR MILITARY SERVICE (1) For those 
eligible, m~litary cred~t will be given for service in World War 
II from October 1940 through June 1947, and for service in the 
Korean Conflict from June, 1950 through January, 1955. 
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(2) Verification of military service should be submitted on 
form DD 214, or if not applicable, a form which certifies the 
date of entry into active military duty and the date of separa
tion. A form should be provided for each term of active duty. 

(3) The period of time used for crediting military service 
shall be the fiscal year of July l through June 30. Military 
service shall be credited on the basis of twelve (12) full months 
of active dut e uals one ear of creditable service or a ro or
tion thereof, based on the number of full months to twelve (12 . 
A partial month will be credited on the basis of the number of 
active duty days divided by 360. (History: Sec. 19-4-201 MCA; 
IMP, 19-4-404 MCA) 
AUTH: 19-4-201; IMP: Title 19, Chapter 4, Part 4 MCA 

This amendment is proposed to define the requirements for 
qualifying military service under the Teachers' Retirement Act 
and the basis for calculating service credit. 

2.44.404 PARTIAL PURCHASE OF ADDITIONAL CREDIT AT DEATH OR 
DISABILITY (1) In the event of the death or disability of a 
member who was in the process of purchasing service credits, his 
additional service shall be determined by the fraction of the 
total payment which had been paid at the date of his death or 
disability. ---

(2) If the member or anyone acting on his behalf pays the 
agreed upon balance due prior to the payment of benefits the 
additional service may be credited to the member's account in 
full. (History: Sec. 19-4-201 MCA; IMP, 19-4-401 MCA) 
AUTH: 19-4-201; IMP: 19-4-401 MCA -

This amendment is proposed to allow beneficiary's of a 
deceased member or disabled member to complete payment for 
additional service credit. 

2.44.405 INTEREST ON NON-PAYMENT FOR ADDITIONAL CREDITS 
(1) Interest will be charged on July 1 of each year on the 

outstanding balance of any amount owed by members for the pur
chase of additional e~e~~~ credit. 

(2) Interest will nc;tt;"e char ed on a ments received 
within one year of el~gibility to purchase additiona serv~ce. 
(History: Sec. 19-4-201 MCA; IMP, Title 19, Chapter 4, Part 4) 

AUTH: 19-4-201; IMP: Title 19~hapter 4, Part 4 MCA 
This amendment is proposed to correct a typographical error 

in the rule and to specify the period of time that a member has 
to purchase additional service credit before interest is charged. 

2.44.407 CREDITABLE SERVICE FOR EMPLOYMENT IN PRIVATE 
EDUCATIONAL INSTITUTIONS Paragraphs 1 through 2 (b) remain 
unchanged. 

(c) kindergarten teachers must instruct" children o£--the 
eo'"P""'"e~y ~~--o:g-e--~>!1-~~ who will be eligible the 
following year to attend first grade as permitted by the law of 
the state in which the institution operates; and 

(d) is not operated in a private home, (History: Sec. 
19-4-201 MCA; IMP, 19-4-408 MCAl 
AUTH: 19-4-zor;-IMP: 19-4-408 MCA 

This amendment is proposed to establish requirements for 
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qualifying kindergarten teaching service in the Montana Teachers' 
Retirement System. 

2.44.505 ELIGIBILITY FOR SURVIVOR BENEFITS (1) A benefi
ciary will be first eligible for survivor benefits on the first 
of the month following the month of the deceased member's death. 

( 2) A birth certificate or some evidence of his/her birth 
date is required for each beneficiary eligible to receive the 
survivor benefit. (History: Sec. 19-4-201 MCA; IMP, 19-4-1001 
MCA) -
AUTH: 19-4-201; IMP: 19-4-1001 MCA 

This proposed amendment further defines the requirements for 
applying for survivor benefits. 

The first benefit will be 
which the benefit began and 
last day of each succeeding 

proposed to establish procedures for 
upon estimated salaries and adjusting 

final salary information is received from 

2.44.507 PAYMENT OF CHILDREN'S BENEFITS (1) The 
child's benefit of $100.00 per month will be last payable the 
month in which he attains age 18. 

(2) A birth certificate or some evidence of birth date is 
required for each child eligible to receive the child benefit of 
$100.00 per month. (History: Sec. 19-4-201 MCA; IMP, 19 4 1002 
MCA) 
AUTH: 19-4-201; IMP: 19-4-1002 MCA 

This amendment is proposed to require that a birth 
cate or some other evidence of birth be submitted before 
are made to a dependent child. 

certifi
payments 

2.44.509 COMPUTATION OF SALARY EARNED (1) f£--~--Mem~e~ 7 
etlt-~ ~~r-eee~-~-~~-e~e-~tlii-~~~r-fie 
Mey-e~eet-te-tl~e-h~e-etl~~e~t-ee~~e~~e-eem~e~~at~e~-~~-eete~M~"~"~ 
hie--e¥e~e~e--~~"a~--eem~e~9atie" 7--~~ev~eee--the--£tl~~--em?~eyee 
ee~t~~htltie"e-heve-eee"-~eee±¥ee-e"-ehie-eem~e~eee±e~~The average 
final com ensation of a member who retires or dies durin a 
school or fiscal year, shall be t e highest consecutive 36 full 
months of wa es aid for which contributions were received. A 
mem er who retires or dies during a month will be allowed to use 
the 36 full months of wages paid preceding his retirement or 
death. 
------(2) Only salaries earned under contract on which contribu
tions have been made can be used to determine the average salary. 
(History: Sec. 19 4-201 MCA; IMP, Title 19, Chapter 4, Part 8 
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MCA) 
AUTH: 19-4-201: IMP: Title 19, Chapter 4, Part 8 MCA 

This proposed amendment further defines the period that will 
be used in the calculation of average final compensation for a 
member who retires or dies during the school year. 

2. 44.510 ADJUSTMENT OF BENEFITS (1) A retired member, 
employed as a teacher in Montana, upon receiving salary or other 
compensation in an amount in excess of one-fettl!'~llthird of his 
average final compensation, plus normal annual sal~ncreases 
of the employer that employed the member or one thJ.rd of the 
median average final compensation for members retired during the 
preceding fiscal year shall be removed from retirement beginning 
the month in which he earns an aggregate amount which is greater 
than one-fettl"~llthird of ll*e-f*fta~-a¥el!'e~e-eempeftee~*eft the above, 
and for each month thereafter that he continues to teach. 

(2) The employer shall deduct from the member's earnings in 
excess of one-fel!l"~llthird of his final average compensation or 
one-third (whichever iSgreater) of the median average finalS 
compensation, an amount determined by the current rate of em 
ployees contribution,-~-~~~-elle~~-~~-feT 
efty-memeel!'-whe-~~~~~-~~~~-~P¥~-~f-e!!ell 
membel!'-e~ee~e-~~-~e-~~. The employer shall also pay an 
amount based on the member's earnings in excess of the greater of 
one-fel!l"~ll~ of his f*ftel-~ average final compensation 
or one-third of the median salar of those members retired durin 
the recedin iscal ear at efte the ~heft current rate o emp oy-
er contrJ.butJ.on. History: Sec. 19-4-201 MCA: IMP, 19-4-804 
MCA) -
AUTH: 19-4-201; IMP: 19-4-804 MCA 

This amendment is proposed to bring this rule into compli
ance with statutory changes made during the 1983 Legislative 
Session. 

7. 
2-3243, 
Rules. 

The rules proposed to be repealed can be found on pages 
2-3263 through 2-3263.1 of the Montana Administrative 

These rules are proposed to be repealed because legislative 
proposals have changed the requirements for membership and 
eligibility for benefits. 

8. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Beda Lovitt, 
Chief Legal Counsel, Department of Administration, Helena, MT 
59620, no later than October 22, 1987. 

9. Beda Lovitt has been designated to preside over and 
conduct the hearing. 

By: 
DAVID L ~ ENN, EXECUTIVE SECRETARY 
TEACHERS' RETIREMENT DIVISION 

Certified to the Secretary of State September 14, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the proposed 
amendment of rules pertaining 
to fees 

NOTICE OF PUBLIC HEARING FOR 
AMENDMENT OF 8.58.411 FEE 
SCHEDULE 

TO: All Interested Persons: 
The notice of proposed agency action published in the 

Montana Administrative Register on August 13, 1987, issue 
number 15, is amended as follows because an association 
having no less than 25 members, who will be directly 
affected, has requested a public hearing: 

1. On October 14, 1987, at 9:00 o'clock, a.m., a public 
hearing will be held in the downstairs conference room of the 
Department of Commerce building located at 1424 9th Avenue, 
Helena, Montana, to consider the amendment of ARM 8.58.411, 
Fee Schedule. 

2. The proposed amendment will 
matter underlined, deleted matter 
the rule is located at page 8-1605, 
Montana) 

read as follows: (new 
interlined) (full text of 
Administrative Rules of 

"8.58.411 FEE SCHEDULE (1) through (3) will remain the 
same. 

(4) For each rescheduling of examina- $E9.99---$25.oo 
tion 

(5) For each original resident $59.99 $65.00 
broker's license 

(6) For each annual renewal of a $39..-99 $65.00 
resident broker's license 

(7} For each original non-resident $59-..99 $65.00 
broker's license 

(8) For each annual renewal of a non- $39 .. 99 $65.00 
resident broker's license 

(9) For each original salesman's $25.-99 $35.00 
license 

(10) For each annual renewal of $1:5 .. 99 $35.00 
salesman's license 

( 11) For each additional office or $25..-99 $30.00 
place of business, an annual fee 

(12) For each change of place of $25..-99 $30.00 
business or change of employer or 
contractual associate 

(13) For each duplicate license, where $:r9 .. a9 $15.00 
the original is lost or destroyed 

(14) For each duplicate pocket card, H9.99 $15.00 
where the original is lost or 
destroyed and affidavit is made 
thereof 

(15} Notice of intention $59 .. 99 $65.00 
(16) Questionnaire $:rae ... 9e--$125.oo 
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(17) Application fo~ ~egistration of $599.99 $600.00 
subdivided lands 

(18) Reinstatement of a license sus- $25T99 $50.00 
pended or revoked within a license 
period 

(19) For placing active license on $-5.99 $10.00 
inactive status 

(20) will remain the same," 
Auth: 37-51-203, MCA Imp: 37-51-207' MCA 

3, The amendment is being proposed because for the past 
seven years the Board of Realty Regulation has been practicing 
deficit spending to eliminate the large cash surplus that had 
accumulated in the Board's cash reserve. The Board no longer 
has a cash reserve and must increase fees to meet Board 
expenses. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
Grace Berger, Administrative Assistant, Board of Realty 
Regulation, 1424 9th Avenue, Helena, Montana, 59620-0407, no 
later than October 22, 1987. 

5. Martin Jacobson, staff attorney, Department of 
Commerce, Professional and Occupational Licensing Bureau, 1424 
9th Avenue, Helena, Montana 59620, has been designated to 
preside over and conduct the hearing. 

BOARD OF REALTY REGULATION 
JOHN DUDIS, CHAIRMAN 

BY:~f~ 
K~COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 14, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD 

In the matter of the proposed 
amendment of a rule pertaining 
to loans 

NOTICE OF PROPOSED AMENDMENT 
OF 8.97.409 LOAN PARTICIPA
TIONS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On October 26, 1987, the Montana Economic Development 

Board proposes to amend the above-stated rule. 
2. The proposed amendment of 8.97.409 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-3492, 
Administrative Rules of Montana) 

"8.97.409 LOAN PARTICIPATIONS (1) through (8) will 
remain the same. 

(9) Working capital secured by contracts receivable may 
be financed at the discretion of the board e"%1-i"-ee"~~"e~ie" 
w~~ft-lea"e-fe~-~ea±-e~-~e~eena~-~~e~ePb1; in--a--Pa~~e--be--~e 
de~e~m!ned-~y-~fte-~eepd, 

(10) through (13) will remain the same." 
Auth: 17-6-324, MCA Imp: 17-6-308, MCA 

REASON: The Board has had several requests from lenders to 
finance working capital for borrowers bidding on Department of 
Defense contracts, By changing this rule the Board will be 
able to assist borrowers and small town banks to obtain 
financing not otherwise available, As the rule reads now, 
these borrowers are restricted from obtaining financing which 
would enable them to bid on larger contracts and thus, employ 
a greater number of Montanans. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Investments, Department of Commerce, 555 Fuller, 
ijelena, Montana 59620, no later than October 22, 1987. 

4. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to the Board of Investments, 
Department of Commerce, 555 Fuller, Helena, Montana 59620, no 
later than October 22, 1987. 

5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
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date. Notice of the hearing will be published in the Montana 
Administrative Register. 

BOARD OF INVESTMENTS 
JOSEPH REBER, CHAIRMAN 

BY: ~ d~~· dJfr4 KEirt. , DIREC OR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 14, 1987. 
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BEFORE THE DEPARTMENT OF JUSTICE 

OF THE STATE OF MONTANA 

In the matter of the 
Amendments of Rules 23.3.118 
and 23.3.119. Vision Test 
and Vision Standards for 
Driver Licenses. 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING FOR 
PROPOSED AMENDMENT OF RULES 
23.3.118 AND 23.3.119 

The notice of proposed agency action published in the 
Montana Administrative Register on July 16, 1987, is amended as 
follows because a governmental agency, the Rehabilitative 
Services Division/Visual Services Division of the Department of 
Social and Rehabilitation Services, and eight persons directly 
affected by the proposed amendments, have requested a public 
hearing: 

1. On October 27, 1987, at 10 a.m., a public hearing 
will be held in the Auditorium in the Scott Hart Building, 303 
Roberts, Helena, Montana, to consider the amendments of rules 
23.3.118 and 23.3.119, ARM, concerning vision tests and vision 
standards for drive~ licenses. 

2. The rules as proposed to be amended provide as 
follows: 

23.3.118 VISION TEST (1) and (2) Remain the same. 
(3) The applicant ~ ~ eyeglasses or contact lenses 

for the vision test. An applicant wearing telescopic ~ or 
similar magnifying devices ~ ~ tested using the carrier 
lenses only. Telescopic lenses or similar magnifying devices 
~not be utilized to increase acuity readings. 

ill "Best corrected vision" is ~ measure of visual acuity 
while using eyeglasses, contact lenses, or carrier lenses, not 
telescopic lenses £E similar magnifying devices. 

~3~(4) Remaining subsections rema~n the same but will be 
renumbered. 

AUTH: 61-5-125, MCA IMP: 61-5-110, 61-5-111, MCA 

23.3.119 VISION STANDARDS (1) Remains the same. 
(2) If the applicant's uncorrected vision is worse than 

20/40 in e~eh eye or both eyes together and the vision can be 
improved, the applicant may receive a driver""' license with 
corrective lens restrictions. 

(3) If the applicant's best corrected vision in both eyes 
together is worse than 20/40 but 20/70 or better, the applicant 
may receive a driver"s license that restricts him to driving 
during daylight hours only, 55 miles per hour on the interstate 
and 45 miles per hour otherwise, and/or forbids him from 
driving during inclement weather. The applicant ~~1!1~ ~ also 
be required to pass the driving portion of the examination at 
renewal. 

(4) 
together 

If the applicant's best corrected vision in both eyes 
is worse than 20/70 but is 20/100 or better, an 
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unrestricted driver license will be denied but the applicant 
may request that a restricted license be issued. 

(a) If a restricted license is requested, ~ -A- ~pecial 
evaluation -will be conducted by the district superv:Lsor or 
chief examiner to determine whether -a- need for the license 
exists. 

(i) 
not need 
- (""A") 

driverS; 
(B) 
(C) 
TJ5T 
lET 
lbT 

denie;r:-

The factors considered when determining whether or 
for a l:tccnse exists include but are not limited to: 
other transportation available ,---including other 

proximity to services; 
employment-requirements; 
fampy needs; 
med:tcal transportation needs. 
If -a- need cannot be established the license will be 

(c) If ~!ole need for a driver license is established, 
additional factors will be considered to determine whether the 
need can be satisfied safely by issuance of a restricted 
license. Such factors e!olai'!, include but are not limited !2_l 

(i) population and traffic density;-----
Iii) geographic area; .. ~~ 
(:Li:L) type of driving that would be required of the 

applicant. 
ill A driving test will be given to the applicant over 

the routes necessary' to satisfy the need. Upon demonstration 
by the applicant of satisfactory driving ability under the 
existing conditions, a restricted license may be recommended to 
the Driver Improvement Committee. Restrictions may include but 
are not limited to: 

(i) time of day; 
Iii) type of vehicle; 
(iii) area; 
~ routes; a~~ 
~ speed limits; 
(vi) weather conditions. 
(e) The applicant ~ also be reguired to pass ~ 

driving portion of ~ examination ~ renewal. 
(5) Remains the same. 
( 6) .!.! lli applicant's vision in ~ ~ is worse than 

20/40 ~~the other~ gualifies, the applicant's license must 
have a "LEFT OUTSIDE MIRROR" restriction if he or she does not 
wish to have the poorer~ corrected. Iftheapplicant'Sbest 
corrected vis"""!Ort in either eye is worse than 20/500 and the 
other eye qualifies, the applicant's license must have a "LEFT 
OUTSIDE MIRROR" restriction. 

(7), (8), and (9) Remain the same. 
~i9r A i~eeftee ehaii he ~eft~ed ~e a~y a~pi~eaft~ wea~*~~ a 

te!eeee~*e !e~e; b~e~~*e teieeee~e e~ e~m~!a~ ~ev~ee~ 

AUTH: 61-5-125, MCA IMP: 61-5-110, 61-5-111, 61-5-113, MCA 

MAR Notice No. 23-3-25 18-9/24/87 



-1613-

3. These amendments are proposed in response to a 
petition for repeal of a rule filed by three drivers whose best 
corrected vision in both eyes together is worse than 20/70 but 
is 20/100 or better. The petitioners objected to the ban in 
23.3.119(10) on the use of telebinocular lenses or similar 
devices for drive tests. The petitioners also requested 
changes in 23.3.119(4) to provide clearer criteria to determine 
whether need for a driver license exists and whether the need 
for a license can be satisfied safely by issuance of a 
restricted license. The amendments proposed are designed to 
meet the concerns of the petitioners and other drivers with 
vision problems while addressing the safety concerns of the 
department. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Kathy Seeley, Assistant Attorney General, 215 North Sanders, 
Helena, Montana 59620-1401, no later than October 27, 1987. 

5. Jce Roberts, Assistant Attorney General, 215 North 
Sanders, Helena, Montana 59620-1401, has been designated to 
preside over and conduct the hearing 

Certified to the Secretary of State September I~, 1987, 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed Amendment 
of Rule 38.5.2502(5) Pertaining to 
Responsibility for the Expense of 
Maintaining Water Utility Service 
Pipes from the Water Main to the 
Consumer's Property Line. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
38.5.2502(5), EXPENSE 
FOR NEW WATER SERVICE 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 30, 1987 the Department of Public Service 
Regulation proposes to amend rule 38.5.2502(5) which states 
that a water utility consumer is responsible for all the ex
penses of both constructing and maintaining the service pipes 
from the mains to the consumer's premise. The consumer's prop
erty line has no significance in this rule. 

2. The rule proposed to be amended provides as fol-
lows: 1 

38.5.2502 APPLICATION FOR WATER SERVICE (1), (2), 
(3), (4) No change. 

( 5) When an application for new water service has been 
accepted, the utility at its own expense will tap the main and 
furnish corporation cock, and clamp when necessary, and any 
other material used or labor furnished in connection with the 
tapping of the main. A±±-~-e~-.,1-ey!:f~-t>ft<i.-!lla!i:ft~a!:ft!i:ft~ 
~he-serv!i:ee-p!i:pes-fre!ll-~fte-!lla!i:fte-~e-~he-~re!ll!i:ees-ef-~he-eel'\e~
er-~--be--ber!\e--ey.--b+le--eefts~er..- The consumer of water 
service is responsible for the cost of constructing water ser
vice pipelines from the main to his premises and for maintain
ing water service pipelines from his propertl line to his prem
ises. The rivate water service rovider s res onsible for 
t e cost of rna ntaining water service pipel nes rom the main 
to the consumer's ro ert line, exce t that the consumer 
shal pay for p1pe and other suppl1es use 1n ma1nta1n1nl wa
ter service lines between the main and his ro ert ine. 
The ut111ty shall ass1st consumers and or excavat1on contrac
tors in locating water service mains and lines prior to the 
consumer beginning excavation in order to avoid water service 
interruptions due to broken mains and lines. The service pipe 
must be laid below street grade, on the premises of the consum
er and at a standard depth designated by the utility to pre
vent freezing. A curb cock and curb box of approved pattern 
must be installed by the consumer at a point designated by the 
utility. Whenever a tap is made through which regular service 
is not immediately desired, the consumer will bear the entire 
expense of tapping, subject to a refund whenever regular ser
vice is begun. 

(6), (7) No change. AUTH: Sec. 69-3-102, MCA; ~' 
Chapter No. 184, Montana Session Laws 1987. 
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3. Rationale: This amendment is required by the Legis
lature in Senate Bill 28, to be codified as an integral part 
of Title 69, chapter 4, part 5. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments and adoptions in 
writing to Robin A. McHugh, Public Service Commission, 2701 
Prospect Avenue, Helena, Montana 59620-2601, no later than 
October 23, 1987. 

5. If a person who is directly affected by the proposed 
amendments and adoptions wishes to express his data, views and 
arguments orally, he must make written request for a public 
hearing and submit this request along with any written com
ments he has to Robin A. McHugh, Public Service Commission, 
2701 Prospect Avenue, Helena, Montana 59620-2601, no later 
than October 23, 1987. 

6. If the agency receives requests for a public hearing 
on the proposed amendments and adoptions from either 10% or 
25, whichever is less, of the persons who are directly affect
ed by the proposed amendment or adoption; from the Administra
tive Code Committee of the legislature; from a governmental 
subdivision or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing will 
be held at a later date. Notice of the hearing will be pub
lished in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be more 
than 25 persons based on the number of customers of private 
water utilities in Montana. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana 59620 (Telephone 444-2771) is available and 
may be contacted to represent consumer interests in this mat
ter. 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 14, 1987. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Repeal of ARM 
Sections 38.5.1801 through 
38.5.1811. 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF PUBLIC SERVICE COM1-!IS
SION RULES PROHIBITING THE 
NONESSENTIAL USE OF NATURAL 
GAS FOR OUTDOOR LIGHTING 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 30, 1987 the Department of Public Service 
Regulation proposes to repeal rules 38.5.1801 through 
38.5.1811, inclusive, found on pages 38-681 through 38-687, 
Administrative Rules of Montana. These rules prohibit the 
nonessential use of natural gas for outdoor lighting. 

2. Rationale: The purpose of rules 38.5.1801 through 
38.5.1811, ARM, is to implement Section 402 of Public Law 95-
620, the Powerplant and Industrial Fuel Use Act of 1978. On 
May 21, 1987, legislation was signed into law which repealed 
Section 402 of the Fuel Use Act. The purpose for rules 
38.5.1801 through 38.5.1811, ARM, has therefore been eliminat
ed. 

3. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Robin 
A. McHugh, Public Service Commission, 2701 Prospect Avenue, 
Helena, Montana 59620-2601, no later than October 23, 1987. 

4. If a person who is directly affected by the proposed 
repeal wishes to express his data, views and arguments orally, 
he must make written request for a public hearing and submit 
this request along with any written comments he has to Robin 
A. McHugh, Public Service Commission, 2701 Prospect Avenue, 
Helena, Montana 59620-2601, no later than October 23, 1987. 

5. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeal; from the Administrative Code Committee of the legisla
ture; from a governmental subdivision or agency; or from an 
association having not less than 25 members who will be direct
ly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be more than 25 persons based on the number 
of natural gas customers in the State of Montana. 

6. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana 59620 (Telephone 444-2771) is available and 
may be contacted to represent consumer interests in this mat
ter. 
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Reviewed By 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 14, 1987. 
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BEFORE THE OFFICE OF THE WORKERS' COMPENSATION JUDGE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rules 2.52.310 and 2.52.348 
of the Workers' Compensation 
Court 

NOTICE OF AMENDMENT 
OF RULES 2.52.310 AND 
2.52.348 OF THE WORKERS' 
COMPENSATION COURT 

TO: All Interested Persons 

1. On Ju 1 y 3 0 , 1 9 8 7 , 
published a Notice of Proposed 
and 2.52.348 at page 1149, of 
Reqister; issue n~mber 14. 

the Workers' Compensation Court 
Amendment of Rules ARM 2. 52 . 310 
the 1987 Montana Administrative 

2. The Office of the Workers' Compensation Judge has 
amended the rules as proposed. 

3. Mary McCue, Attorney for the Legislative Council, 
notified the Court of a typographical error in the authority and 
implementation cite. The error is corrected to show Section 2-4-
201. 

The amendment to ARM 2. 52.310 is to avoid delay in 
scheduling matters before the Court. The amendment to ARM 
2. 52.348 is to conform with the rules of the Montana Supreme 
Court. 

4. 
Sections 

September 14, 1987 
CERTIFIED TO THE SECRETARY OF STATE 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HORSE RACING 

In the matte~ of the amendment 
of 8.22.1804 concerning twin 
trifecta 

NOTICE OF AMENDMENT OF 8. 
22.1804 TWIN TRIFECTA 

TO: All Inte~ested Persons: 
1. On June 11, 1987, the Board of Horse Racing published 

a notice of proposed amendment of the above-stated rule at 
page 739, 1987 Montana Administrative Register, issue number 
ll. 

2. The board has amended the ~ule exactly as p~oposed. 
3. No comments or testimony we~e received. 

BOARD OF HORSE RACING 
HAROLD GERKE, CHAIRMAN 

BY: ~'tl. f.MM 
KE4fH~. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secreta~y of State, Septembe~ 14, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF NURSING 

In the matter of the amendment 
and adoption of rules pertain
ing to applications, certifi
cates, renewals and verifica
tion of licenses 

NOTICE OF AMENDMENT OF 8. 
32.306 APPLICATION FOR 
RECOGNITION, 8.32.407 
CERTIFICATE OF NURSE
MIDWIFERY, 8.32.411 RE
NEWALS AND THE ADOPTION OF 
NEW RULE I (8.32.416) 
VERIFICA'riON OF LICENSE TO 
ANOTHER STATE 

TO: All Interested Persons: 
1. On August 13, 1987, the Board of Nursing published a 

notice of amendment and adoption of the above-stated rules at 
page 1253, 1987 Montana Administrative Register, issue number 
15. 

2. The board has amended and adopted the rules exactly 
as proposed. 

3. No comments or testimony were received. 

BOARD OF NURSING 
DONNA MAE SNODGRASS, RN 
PRESIDENT 

BY: ~. P.[\.Qln, 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 14, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE PASSENGER 'rRAMWAY ADVISORY COUNCIL 

In the matter of the transfer ) 
and amendment of tramway rules ) 

NOTICE OF TRANSFER AND 
AMENDMENT OF 8.72.101 
THROUGH 8.72.110 ) 

TO: All Interested Persons: 
1. On July 30, 1987, the Passenger Tramway Advisory 

Council published a notice of transfer and proposed amendment 
of the above-stated rules at page 1159, 1987 Montana 
Administrative Register, issue No. 14. 

2. The Council has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

PASSENGER TRAMWAY ADVISORY 
COUNCIL 
W. JAMES KEMBEL, ADMINISTRATOR 

BY : 1'\. ,-ti .? CJ..R..JtJ 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State September 14, 1987. 
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BEFORE THE STATE LIBRARY COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the pro
posed amendment of ARM 10. 
101.101, repeal of 10.101. 
202, and adoption of new 
rules I-III relating to the) 
Montana Library Services ) 
Advisory Council and Li
brary Services and Con
struction Act <LSCA) Grants> 

NOTICE OF THE AMENDMENT OF ARM 10. 
101.101 ADOPTION OF NEW RULES 10. 
101.204- 10.101.206 AND REPEAL OF 
10.101.202. 

TO: All Interested Persons 

1. On March 26, 1987 1 the Montana State Library Commission 
published notice of the proposed amendment of ARM 10.101.101, 
repeal of 10.101.202, and adoption of new rules I - III at page 
302 of the 1987 Montana Admini~trative Register, issue number 6. 

2. The Commission has rep~aled Rule 10.101.202 as proposed. 

3. The Commission has adopted new Rules 1 - 10.101.206, II -
10.101.204 and III - 10.101.205 as proposed. 

4. The Commission has amended Rule 10.101.101 as proposed 
with the following changes: 

10.101.101 AGENCY ORGANIZATION Subsections (1) and <2> remain 
the same. Subsections (3) a~d <3> (a) remain as proposed. 

(b) The composition of the council shall be eig~~~~" fifte2n 
members. Se~~"~ee~ Fourteen shall serve fo1 two years and may be 
reappoint~d for a second term~ Rep~e~ented~o~-tn@-eo~nett~ar~ and 
may represent: users of public library services in each federation 
area, disadvantaged persons; local public libraries, school 
libraries, academic libraries, special librar'"'ies, library service 
to the institutionalized, library service to the disabled~ state 
employees, state agency libraries, Montana participation in 
WCHLIST (Whit~ House Conference on Libraries), and the Montana 
legislature. The president of the Montana library association 
shall serve a one year term on th~ council during the presidency 
of the association. 

Subsection (c) remains as propo~ed. 

AUTH: 
IMP: 

22-1-103 MCA 
22-1-103 MCA 

5. The Commission made the change to enable ttle council to 
be of a more workable size. 
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6. No comments or testimony were received. 

·~"'.L~ . I 
Sh~:ila Cates 

Library Development 

Certified to the secretary nf State September 11, 1987. 
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BEFORE THE LIBRARY COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amend-l 
ment and repeal of rules in) 
Chapter 101, subchapter I l 
concerning the organiza- ) 
tianal rule; and Chapter 
1 and 11 concerning general> 
policy and public library l 
development l 

NOTICE OF THE AMENDMENT AND REPEAL 
OF RULES IN CHAPTER 101, SUB
CHAPTER 1 CONCERNING THE ORGANI
ZATIONAL RULE; AND CHAPTER 102, 
SUBCHAPTERS I AND 11 CONCERNING 
GENERAL POLICY AND PUBLIC LIBRARY 
DEVELOPMENT 

TO: All Interested Persons 

1. On March 26, 1987, the Montana State Library Commission 
published notice of the proposed amendment and repeal of rules in 
Chapter 101, subchapter 1 concerning the organizational rule; and 
Chapter 102, subchapter 1 and 11 concerning general policy and 
public library development at page 283 of the 1987 Montana Admini
strative Register, issue number 6. A notice of extension of 
comment period was published on page 7~1 of the 1987 Montana Ad
ministrative Register. 

2. The Commission has amended Rules 10.101.203, 10.102.101, 
10.102.1101-10.102.8001 as proposed. 

3. The Commission has repealed Rules 10.102.1114, 
10.102.1115, 10.102.1123, 10.102.1124, 10.102.1125, 10.102.1127, 
10.!02.1128, 10.102.!131, !0.102.1132. 10.102.1139. 10.102.3601, 
10.!02.3602, 10.102.3603 and 10.102.5208. 

4. The Commission received no comment. 

,. 

/~ ·~:,D ( ·;, ~:,. 'J 

'·~"'Shei !.;·Cates 
Library Development 

Certified to the Secretary of State Septen~er 11, 1967. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF 

THE STATE OF MONTANA 

In the matter of the adop
tion of Rules 11.7.401 
through 11.7.412 pertaining 
to youth placement 
committees 

NOTICE OF ADOPTION OF 
RULES 11.7.401 through 
11.7.412 pertaining to 
YOUTH PLACEMENT COMMITTEES 

TO: All Interested Persons 

1. On July 30, 1987, the Department of Family Services 
published notice of the proposed adoption of Rules I through 
VIII pertaining to Youth Placement Committees at page 1169 of 
the Montana Administrative Register, issue number 14. 

2. The Department has adopted the following rules as 
proposed: 

Rule I 11.7.401 
Rule III 11.7.404 
Rule IV 11.7.406 

COMMITTEE MEETINGS 
Rule VI 11.7.408 
Rule VII 11.7.410 
Rule VIII 11.7.412 

AND RECORDS 

DEFINITIONS 
REFERRALS TO THE COMMITTEE 
PROCEDURES FOR YOUTH PLACEMENT 

PLACEMENT RECOMMENDATIONS 
TEMPORARY AND EMERGENCY PLACEMENTS 
CONFIDENTIALITY OF COMMITTEE MEETINGS 

AUTH: Sec. 53-1-103(17), MCA 
IMP: Sec. 41-5-527 through 529, MCA 

3. The Department has adopted the following rules with the 
changes shown: 

RULE II 11.7.402 
Subsections ( 1), 

entirety. 

COMPOSITION AND MEMBERSHIP REQUIREMENTS 
(2) and (3) have been deleted in their 

(41) The department representative shall act as coordi
nator for the committee and shall be responsible for perform
ing the following tasks: 

(a) convene meetings within time guidelines established 
by fRHie-!VtARM 11.7.406; 

(b) notify all cornrnit·tee members of scheduled meetings; 
(c) provide referral packet to all committee members; 
(d) record information relating to committee delibera

tions; and 
(e) forward recommendations to 

attorney, THE YOUTH'S ATTORNEY county 
judge. 

(5.?_) 

the 
and 

department, the 
the youth court 

a quorum. 
(6ll 

18-9/24/87 

A simple majority of appointed members constitutes 
A quorum must be present to conduct a meeting. 
Committee members shall service a term of two (2) 
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years; however, a r.1ember may be reappointed to additional 
terr11s. 

(~i) Committee members shall serve without compensation. 

AUTH: Sec. 53-1-103 (1 7 ), MCA 
H1P: Sec. 41-5-527 through 529, MCA 

RULE V DUTIES OF THE COMMITTEE has been deleted in its 
entirety. 

4. The Department has thoroughly considered all commentary 
received: 

COMMENT: Comments were received from the Administrative Code 
Committee. The Committee noted that the Department was given 
authority to adopt rules to implement only Section 17-19, Ch. 
609, L. 1987 (now Sections 41-5-527 through 529, MCA). 
Therefore, the Committee commented that the Department was 
without authority to adopt Rules II (1) and (2) and Rule V, 
since the rules pertained to Sections 15 and 16, Ch. 609, L. 
1987 (now Sections 41-5-525 and 526, MC;.). The Conunittee also 
requested that the citations to the statutes implemented in 
the rule history be corrected to refer only to Sections 
41-5-527 through 529, MCA. 

RESPONSE: The Department has made the corrections and changes 
requested by the Administrative Code Comm"ttee. 

No other testimony or 

Certified to the Secretary of State September 14, 1987. 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules regulating fishing 
contests. 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
NEW RULES REGULATING 
FISHING CONTESTS 

1. On July 16, 1987, the Fish and Game Commission 
published notice of proposed adoption of new rules regulating 
fishing contests, at page 959 of the 1987 Montana Administrative 
Register, issue no. 13. 

2. The rules have been reviewed and approved by the 
Department of Health and Environmental Sciences before becoming 
effective, as required by Section 87-1-303, MCA. The Commission 
has adopted the rules as proposed with the following changes 
based on comments received. 

3. The rules provide as follows: 

RULE I (12.7.801) DEFINITION (1) "Fishing contest" is~ 
except as otherwise specifically noted, any event where an entry 
fee is charged and where 30 or more people are expected to, or do 
in fact, compete to win prizes or cash worth $200 or more, based 
on the capture of an individual fish or combination of fish. 

AUTH: 87-3-121(2), MCA (HB 429, 1987); 
IMP: 87-3-121(2), MCA (HB 429, 1987) 

COMMENT: The Dillon Rotary Club recommended that the rule 
be amended to require a permit for all fishing contests 
regardless of size. 

Keith Powell suggested that use of individual purse limits 
rather than aggregate limits would lessen abuses. 

RESPONSE: The Commission has not adopted the Club's 
suggestion because it does not wish to impose an unnecessary 
burden on small contests that have no significant impact on 
natura 1 resources. Because the Commission does not understand 
the reasoning behind Mr. Powell's suggestion, it was not adopted. 
The additional language was added to clarify that all contests 
are subject to Rule 12.7.807, regardless of the number of 
participants or the size of the cash prizes. 

RULE II (12. 7.802) APPLICATION (1) Any individual, club, 
organization or business wishing to sponsor a fishing contest on 
a body of water open to public fishing must submit an application 
to the department of fish, wildlife and parks at least 9-G ~ 
days but not more than ~&G 365 days prior to the scheduled date 
of the contest. ---

AUTH; 87-3-121(2), MCA (HB 429, 1987); 
IMP: 87-3-121(2), MCA (HB 429, 1987) 

18-9/24/87 Mont~na Administrative Register 



-1628-

COMMENTS: The Garfield County Commercial Club recommended 
that the rule be amended to allow applications 365 days in 
advance of the proposed contest. 

Walleyes Unlimited recommended that there be no limit to how 
far in advance an application can be filed. 

RESPONSE: The Commission adopted the Garfield Club's 
suggestion. It did not adopt an unlimited application period 
because it believes such a provision would allow applications so 
far in advance of the contest that it would be difficult to 
estimate the potential impact on natural resources. The 90 day 
deadline was changed to 180 days because proposed Rule 12.7.805 
was changed to require a Commission decision at least 90 days 
prior to the proposed date of the fishing contest. 

RULE III APPLICATION FORM The department has decided not 
to adopt the proposed rule because the Secretary of State does 
not require publication of the application form. 

COMMENT: Walleyes Unlimited recommended that the 
introductory paragraph specifically identify the Parks division 
as a division of the Department of Fish, Wildlife and Parks. 

RESPONSE: The Commission will adopt this suggestion for the 
application form. 

RULE IV (12,7,803) EVALUATION AND RECOMMENDATION 
( 1) The department will evaluate the application and send its 
evaluation and recommendation to the commission no later than ten 
days prior to the commission meeting at which the application 
will be acted upon. 

(2) The department will consider: 
(a) Impacts of the contest on the fish population of the 

host body of water, the aquatic ecosystem and the immediate area. 
(b) Compatibility of the contest with fisheries management 

objectives for the water. 
(c) Purse or participation limits (limits may or may not be 

imposed depending upon public comments received). 
(d) Conflicts with other contests proposed or approved for 

a body of water. 
(e) Compliance with information requirements for previously 

sponsored contests. 

AUTH: 87-3-121(2), MCA (HB 429, 1987); 
IMP: 87-3-121(2), MCA (HB 429, 1987) 

COMMENT: The Garfield Club recommended that the rule be 
amended to include as criteria the overall quality of the 
proposed event and the economic enhancement it would provide the 
area. 

RESPONSE: The Commission did not adopt the suggestion 
because it views its role as assuring that contests do not 
adversely affect natural resources. 
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RULE V (12.7.804) COMPETING APPLICATIONS (l) When 
two or more contests are proposed on a single body of water the 
department will recommend approval of applications which have 
less impact on resources and offer the best opportunities for 
public benefits by furthering knowledge of angling ethics and 
aquatic ecology. More than one contest will be allowed on 
overlapping dates if both meet the criteria and the Commission 
determines that natural resources will not be adversely affected. 
Modifications to be recommended by the department to the 
commission will be discussed with the applicant prior to the 
commission's deliberation. 

AUTH: 87-3-121(2), MCA (HB 429, 1987); 
IMP: 87-3-121(2), MCA (HB 429, 1987) 

COMMENT: The Garfield Club recommended that the rule be 
clarified to allow two contests to be held on large bodies of 
water. RESPONSE: The Commission adopted the suggestion. 

RULE VI (12.7.805) COMMISSION DECISION (1) A~-~st 
~9-e.a-¥-&--~rie£--t-o--&ae-~ee-~~-eE'-Ioae--cent-es-t-, Within 90 
days of receipt of an application, the commission will issue a 
decision ea-.£-be--a-~f!liea-t-4.-<:>fl. The commission may approve the 
application as submitted, approve the application with 
modifications or deny the application. When an application is 
approved with modifications, the applicant must respond to the 
commission at least 10 days prior to the scheduled date of the 
contest that the modifications are acceptable. Failure to do so 
will constitute withdrawal of the application. 

(2) An application may be denied if in the opinion of the 
commission any of the following are found to exist: 

(a) The contest will have detrimental impacts on fish 
populations, the aquatic ecosystem or the surrounding area. 

(b) The contest would conflict with management goals for 
the host water, 

(c) The contest conflicts with other proposed contests or 
intended uses of the host water. 

(d) The proposed contest would be held during a period of 
heavy recreational use on the host body of water, increasing the 
likelihood of conflicts with other users. 

AUTH: 87-3-121(2), MCA (HB 429, 1987); 
IMP: 87-3-121(2), MCA (HB 429, 1987) 

COMMENTS: The Dillon Club recommended that the Commission 
decision be made at least ninety days before the proposed date of 
the derby. 

Walleyes Unlimited recommended that the Commission make a 
decision at least sixty days prior to the contest date. 

The Garfield Club recommended that the Commission make a 
decision within thirty days after the department receives an 
application. 
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RESPONSE: The Commission adopted the Garfield Club's 
approach, but added sixty days to allow the department and 
Commission to fully evaluate an application. The waiver 
provision in the new Rule 12.7.808 was added to allow the 
Commission to extend the time to cover the situation where an 
application is filed too soon after a previous contest to allow 
the department to evaluate its impact. The Commission believes 
the rule as amended addresses the concerns of the other clubs 
that they must have a substantial period of time to organize a 
contest. As amended, the rule 'allows the clubs to choose the 
time they have between approval and the date of the contest by 
choosing the time of the application. 

RULE VII (12.7.806) ~EPORTING REQUIREMENTS 
(1) Within thirty days after an approved fishing contest, 

the sponsor shall report to the department the number of 
participants, the number of fish caughtL aaa the length and 
weight of the winning fish, or the average length and aggregate 
weight of the winning fish, and the number of fish caught and 
released. The department may require more detailed catch 
information. 

AUTH: 87-3-121(2), MCA (HB 429, 1987); 
IMP: 87-3-121(2), MCA (HB 429 1 1987) 

COMMENT: 
language. 

Walleyes Unlimited suggested the change in 

RESPONSE: The Commission adopted the suggestion. 

RULE VIII , (12.7.807) PROHIBITED CONTESTS 
(1) Contests involving harvest of the following Montana 

species of special concern are prohibited, regardless of the 
value of any prize and regardless of any entry fee: 

(a) Wild trout (Salmo or Salvelinus) in streams 
(b) Native rainbow trout (Salmo gairdneri) 
(c) Bull trout (Salvelinus confluentus) 
(d) Sturgeon chub (Hybopsis gelida) 
(e) Sicklefin chub (Hybopsis meeki) 
(f) White sturgeon (Acipenser transmontanus) 
(g) Pallid sturgeon (Scaphirhynchus albus) 
(h) Paddlefish (Polyodon spathula) 
(i) Yellowstone cutthroat trout (Salmo clarki bouvieri) 
(j) Westlope cutthroat trout (Salmo clarki lewisi)-

includes upper Missouri cutthroat trout 
(k) Artie grayling (Thymallus arcticus) 
(1) Shortnose gar (Lepisosteus platostomus) 
(m) Pearl dace (Semotilus margarita) 
(n) Northern redbelly dace (Phoxinum eos) 

x finescale dace (P.neogaeus) ---
(o) Trout-perch (Percopsis omiscomaycus) 
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(p) Shorthead sculpin (Cottus confusus) 
(q) Spoonhead sculpin (Cottus ricei) 

AUTH: 87-3-121(2), MCA (HB 429, 1987); 
IMP: 87-3-121(2), MCA (HB 429, 1987) 

( 12.7. 808) WAIVER ( 1) Upon a showing of good 
cause, the Commission may waive the application of any rule 
except where ·waiver is precluded by statute. 

This rule was adopted partially in response to the need for 
flexibility regarding time limitations. The comments also 
highlighted that since the Commission has not regulated fishing 
contests, there may well be unanticipated problems which will 
require waiver of any of the rules. 

GENERAL COMMENTS: 

COMMENT: The Dillon Club recommended that purses be limited 
to $1,000.00 and that the number of participants be limited to 
one thousand. 

RESPONSE: The Commission did not adopt this suggestion 
because the club offered no justification for its adoption, and 
the Commission knows of no reason why it should be adopted. The 
Garfield Club specifically recommended against any upper limit on 
the grounds that the body of water will be self limiting and 
organizers will not try to expand a contest beyond the water's 
capacity. Although the Commission does not know if the Club is 
correct, it believes that the rules as adopted provide adequate 
protection against over-use. 

COMMENT: The Garfield Club commented that the rules raise 
the potential for lobbying efforts to obtain a tournament. 

RESPONSE: The comment does not specify how the rules 
encourage 11 lobbying." By its adoption of these rules, the 
Commission has made it clear that it intends to follow the 
criteria listed in Rule 12.7.805 as the basis for its decision. 

COMMENT: The Garfield Club recommended a rule that would 
allow the filing of two to five year plans which would be 
tentatively approved, while still requiring an annual 
application. Those who have submitted plans would be given a 
preference if a competing application were filed. 

RESPONSE: The Commission has not adopted this suggestion 
because it believes that by allowing an application up to a year 
in advance of the contest, long term planning will be 
sufficiently encouraged without adopting a potentially cumbersome 
long term scheme. Should experience suggest the need for such an 
approach, the Club is invited to resubmit the suggestion. 
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~: Keith Powell requested that it be the policy of 
the Department to have an official on duty at each contest to 
witness the release of tagged fish and assure that any fish 
submitted for an award came from the contest area. 

RESPONSE: The Commission rejects this suggestion. Filling 
the role proposed by Mr. Powell is not necessarily appropriate 
for Department personnel. The Commission believes that contest 
organizers can make arrangements on a case by case basis with 
unbiased individuals from a variety of sources. 

Robert Jensen, hairman 
Fish and Game Commission 

Certified to the Secretary of State --~s~e~p~t~e~m~b~e~r~l~4~--' 1987. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment a£ rule 
24.16.9007 

TO: All Interested Persons 

NOTICE OF THE ADOPTION 
AMENDMENTS TO RULE 
24.16.9007, REQUIRING THE 
ADOPTION OF PREVAILING 
RATE OF WAGES 

1. on July 30, 1987, the department of labor and 
industry published proposed amendments to ARM 24.16. 9007 
eliminating December first as the effective date for 
adoption of the prevailing rates of wages, providing that 
rates are effective until superceded, and providing for the 
rollover of temporary rates until new rates can be 
established under new legislation effective October 1, 1987. 
The notice was published at page 1177 of the 1987 Montana 
Administrative Register, issue no. 14. 

2. The department of labor and industry has amended 
ARM 24.16.9007 as proposed, with the following change in the 
catchphrase of the rule: 

24.16.9007 ANNBA~ ADOPTION OF STANDARD PREVAILING RATE 
OF WAGES ( 1) The conunissioner' s determination of minimum 
wage rates, including fringe benefits for health and 
welfare, pension contributions and travel allowance, by 
craft, classification or type of worker, and by character of 
project, shall be adopted in accordance with the Montana 
Administrative Procedure Act and rules implementing the 
act. 

(a)-(d) same as proposed rule. 
(2)-(3) same as proposed rule. 

3. No formal public hearing was held. However, two 
written conunents were received: one from Pat Bauer 
representing the Roofers Local 189; and the other from the 
department of administration. 

The Roofers Local 189 questioned the adoption of the 
temporary rollover rates because it had not been notified in 
the telephone survey on which the original rates were based 
and because its collective bargaining agreement had not been 
considered in establishing the original rates. The Roofers 
requested that the rates set for roofers be modified to 
reflect the rates in its collective bargaining agreement. 

The Roofers request is partially accepted. The Roofers 
failed to provide a list of employers actually covered by 
its collective bargaining agreement and, therefore, it 
presented insufficient information to warrant a complete 
acceptance of its proposed changes. Nevertheless, because of 
the confusion arising from the setting of the rate with 
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respect to fringe benefits, the commissioner has decided to 
increase the proposed rate for roofers in regions 1, 2, and 
3. Under agreements that provide for a $1.00 deduction for 
vacation, the proposed hourly rate for roofers is increased 
by $1.00 in regions 1, 2, and 3. The rate for roofers as 
published in the supplement to the proposed rates will be 
$7.00 for region 1, $8.00 for region 2, and $11.00 for 
region 3. 

The department of administration submitted a list of 
occupations to the commissioner for addition to those 
occupations listed in the proposed rates. The commissioner 
adopts the additional occupations suggested by the 
department of administration except for those occupations 
that may be considered office or clerical positions which 
are expressly excluded from prevailing wage rates under 
section 18-2-401(1), MCA, and except for those occupations 
that may be placed under previously established occupational 
titles. For example, the department of administration 
suggested the addition of an occupation entitled "sprinkler 
serviceman/repairman". This occupation is currently found 
in the proposed rates under "sprinkler fitters." The new 
occupational titles will be published in a supplement to the 
proposed rates. 

4. The authority to amend ARM 24.16.9007 is contained 
in 18-2-431, MCA. 

certified to the Secretary of State September 14, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the rna t ter of the 
amendment of ARM 36.21.415 
concerning the fee schedule 
and the adoption of new rules 
relating to monitoring well 
constructor licenses 

TO: ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF ARM 
36,21.415 1 FEE SCHEDULE, AND 
ADOPTION OF NEW RULES UNDER 
SUB-CHAPTER 7 RELATING TO 
MONITORING WELL CONSTRUCTOR 
LICENSES; 36.21.701 
VERIFICATION OF EXPERIENCE, 
36,21.702 APPLICATION APPROVAL 
AND EXAMINATION, 36.21.703 
CONTENTS OF LICENSE 

1. On July 30, 1987, the Board of Water Well Contractors 
published a notice of proposed amendment of ARM 36.21.415 and 
proposed adoption of new rules, 36.21.701 through 36.21.703, 
relating to monitoring well constructors licenses on page 1180, 
Montana Administrative Register, issue number 14. 

2. A comment was received from Larry O'Dell, PE, with 
Northern Testing and Engineering in Billings. Mr. O'Dell 
commented that firms should be licensed to install monitoring 
wells, and then the firm would be responsible for training and 
developing personnel in accordance with the act. 

Section 37-43-104, MCA, provides in part that a firm may 
engage in the business of installing monitoring wells provided a 
licensed constructor is in charge of all monitoring well 
installation. The statute provides that individuals shall be 
licensed, not firms. Therefore the board cannot, by rule, 
provide for companies to be licensed. 

A request for a hearing was received from Bruce Thorson, P. 
E. with Braun Engineering Testing of Montana, Inc., Billings, 
Montana. Mr. Thorson also recommended that firms should be 
licensed. He was concerned that new license examination would 
favor members of the National Water Well Association and the 
Montana Water Well Drillers Association. He also stated he felt 
the motivation for the legislation was to further economic gain 
for water well drillers. 

Again, the legislation prevents firms from being licensed. 
Second, the examination is written in terminology familiar to 
both geotechnical engineers and water well drillers. Finally, 
the board does not feel the legislation will result in economic 
gain for water well contractors. Instead, the purpose of the 
legislation was to allow geotechnical firms the opportunity to 
be licensed to drill monitoring wells. 

No other comments or testimony were received. 
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3. The rules are amended and adopted as proposed. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

BY· Lv~"Q';i ~ • ~~ 
"wESLEY LINO:AY, CHAIRMAN 
BOARD OF WATER WELL CONTRACTORS 

Certified to the Secretary of State, September 14, 1987. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rules I through XI 
(42.14.101 through 42.14.111) 
relating to Accommodations 
Tax for Lodging. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rules I through XI (42.14.101 
through 42.14.111) relating to 
Accommodations Tax for Lodging. 

1. On July 16, 1987, the Department published notice of the 
proposed adoption of Rules I through XI (42.14.101 through 
42.14.111) relating to Accommodations Tax for Lodging at pages 
1020 through 1028 of the 1987 Montana Administrative Register, 
issue no. 13. 

2. The Department has adopted these rules as proposed. 
3. A public hearing was held on August 6, 1987, to consider 

the proposed adoption of these rules. 

4. Oral comments presented at the hearing were from the 
following persons: 

COMMENT: Tom Metzger, Vice President, Kalispell Regional 
Hospital, Kalispell; Jean Sandefer, Glacier Gateway Motel, 
Kalispell; Bernard St. Goddard, Tribal Councilman, Browning; 
Vern Sitters, Montana Innkeepers Assn., Helena, testified that 
they felt the accommodation charges for lodging facilities pro
vided-outpatients (and their families) of health facilities 
should be exempt from the accommodation tax. 

RESPONSE: The exemption of such lodging facilities requires 
legislat1ve action. The charges are not exempted under 
50-5-101, MCA, as health facilities or in any section of the 
law. 

COMMENT: Clayton Daylin, Branding Iron (Campground), Helena 
testified on the need for uniform enforcement of the accommoda
tions tax in campgrounds. A specific area of concern to him is 
the state campgrounds where users are not informed of the 4% 
tax. In addition, he expressed concerns regarding rest areas 
and other areas used for overnight camping were mentioned. 

RESPONSE: It is the department's intent to uniformly 
enforce the statute and rules related to accommodations tax. 
Because of the timing of passage of HB 84, a moratorium of one 
year (until 7/1/88) was given before the tax had to be separate
ly stated on accommodations receipts. Therefore, it is per
ceived by users and some competitors the tax is not being 
collected when, in fact, it is. We will not know until quarter
ly reports are filed who is complying with the law. At that 
point we will begin enforcement. 
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With regard to the concerns regarding the rest area signs and 
the overnight parking allowed in noncampi~g areas, the depart
ment does not have jurisdiction over these particular problems. 
The i:1come tax division hRs, however, written letters to the 
Highway Department and the City of Helena making them aware of 
the concerns expressed by the tourism industry about disregarded 
regulations. 

COMMENT: Vern Sitter, Montana Innkeepers Assn., Colonial 
Inn, Helena presented oral testimony that accommodation charges 
for lodging furnished employees of the federal government should 
be exempt. This same comment was presented by Larry McRae, 
President, Montana Innkeepers Assn., Helena in written form. 

RESPONSE: The bill does not specifically exempt federal 
employees as users from payment of the accommodations tax. No 
other overriding law exempts the employees as well. In fact, 
the per diem rate recently set for federal employees specifical
ly includes taxes in the $35 allowable rate. 

LaFAVER, Director 
rtment of Revenue 

Certified to Secretary of State 09/14/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Rule I (42.15.106) relating) 
to the 10% Income Tax Surtax. ) 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rule I (42.15.106) relating 
to the 10% Income Tax Surtax. 

1. On July 30, 1987, the Department published notice of the 
proposed adoption of Rule I (42.15.106) relating to the 10% 
Income Tax Surtax at pages 1192 and 1193 of the 1987 Montana 
Administrative Register, issue no. 14. 

2. The Department has adopted these rules as proposed. 
3. A public hearing was held on August 24, 1987, to consid

er the proposed adoption of these rules. No persons appeared to 
testify on the proposed rule. Bob Turner and David Olsen of the 
Income Tax Division appeared on behalf of the Department. No 
other comments or testimony were received. 

Certified to Secretary of State 09/14/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Rule I (42.15.117) relating) 
to the Capital Gain Exclusion ) 

NOTICE OF THE ADOPTION of 
Rule I (42.15.117) relating 
to the Capital Gain Exclusion. 

TO: All Interested Persons: 
1. On July 30, 1987, the Department published notice of the 

proposed adoption of Rule I (42.15.117) relating to the Capital 
Gain Exclusion at pages 1190 and 1191 of the 1987 Montana Admin
istrative Register, issue no. 14. 

2. A public hearing was held on August 20, 1987 to consider 
the adoption of this rule. Public comments were received at the 
hearing. At the hearing, the department proposed a minor, tech
nical amendment to section (7) of the rule which is now moot 
because of the removal of that section in response to hearing 
testimony. Also proposed by the department at the hearing was 
the final minor change to section (8). 

3. Oral comments received at the hearing are addressed as 
follows: 

COMMENT: Gary F. Demaree, representing the Montana Society 
of CPA's, appeared as a proponent of the rule at the hearing and 
commented that because of a recent federal court case, section 
(7) which contains "or takes subject to" should be excluded. 

RESPONSE: The recent federal case removes the necessity for 
section (7). Therefore, the department is removing section (7) 
from the rule. However, if the decision is overturned at a 
later date this rule will have to be amended to incorporate that 
decision. 

COMMENT: Gary F. Demaree, Montana Society of CPA's also had 
a concern about installment sales which occurred on December 31, 
1986. 

RESPONSE: The department feels that it was not the intent 
of the legislature to have a 364 day tax year. Therefore, the 
department is adding the words "on or" following the word 
"exchanged" in section (1). 

4. The amended rule will read as follows: 

42.15.117 CAPITAL GAIN EXCLUSION (1) Adjusted gross 
income for tax years beginn~ng after December 31, 1986 does not 
include 40% of the deferred capital gain on assets sold or 
exchanged ON OR before December 31, 1986. 

f2) through (6) remains the same. 
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(7) deleted in its entirety. 
~St (7) When married filing separate returns, the deferred 

capital -giin exclusion may be divided equally when there is 
jointly owned property involved. Otherwise, the exclusion must 
be taken by the person who ew~s OWNED the property. 

Certified to Secretary of State 09/14/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
Or THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 1 
of Rule I (42.15.427) relating) 
to the Income Tax Deduction 1 
for Household and Dependent ) 
Care Expenses~ 1 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rule I (42.15.427) relating 
to the Income Tax Deduction 
for Household and Dependent 
Care Expenses. 

1. On July 30, 1~87, the Department published notice of the 
proposed adoption of Rule I (42.15.427) relating to the Income 
Deduction for Household and Dependent Care Expenses at pages 
1188 and 1189 of the 1987 Montana Administrative Register, issue 
no. 14. 

2. 
3. 

The Department has adopted these rules as proposed. 
Comments were received from the following persons: 

COMMENT: Representative Joan Miles stated she had had an 
opportunity to review the proposed rule relating to the income 
tax deductions for dependent care expenses, and the proposed 
rule is consistent with the intent of the legislature. She 
stated she supported the rule as drafted. 

COMMENT: The Legislative Code Committee pointed out that 
the implementation section should only reference 15-30-121, MCA 
and not the subsequent reference to the session lav1 which amend
ed 15-30-121, MCA. 

RESPONSE: The department concurs with this observation and 
will make the change to the implementing section of the rule. 

Certified to Secretary of State 09/14/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rules I through III 
(42.17.136 through 42.17.138) 
relating to Withholding Tax
lien Affidavit. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rules I through III 142.17.136 
through 42.17.138 relating to 
Withholding Tax-lien Affidavit. 

1. On July 30, 1987, the Department published notice of the 
proposed adoption of Rules I through III (42.17.136 through 
42.17.138) relating to Withholding Tax-lien Affidavit at pages 
1194 and 1195 of the 1987 Montana Administrative Register, issue 
no. 14. 

2. The Department has adopted these rules as proposed with 
a few minor changes as follows: 

RULE II 42.17.137 AFFIDAVIT- TIME PERIOD FOR EXECUTION 
(1) The affidavit of exemption from the grantor must be executed 
and WITNESSED OR notarized prior to the filing date AND TIME of 
the warrant for distraint to exempt affected property from with
holding tax liens under the provisions of 15-30-208, MCA. 

RULE III 42.17.138 RECORD OF AFFIDAVIT- NOTICE (1) Any 
person or firm claiming an exemption from withholding tax liens 
based upon an affidavit provided by this ee~ SECTION shall be 
required to provide a copy of such affidavit to the department 
within 30 days of written request from the department. If said 
affidavit or a reasonable explanation for failure to provide the 
affidavit is not received within the 30 day period the depart
ment may assume the lien against the property is valid and com
mence to enforce the i~~e LIEN. 

3. 
er the 
received 
prior to 
follows: 

A public hearing was held on August 24, 1987, to consid
proposed adoption of these rules. Oral comments were 
at the hearing and written comments were received both 
and after the hearing. Those comments are addressed as 

Rule I Comments: 
COMMENT: Bill Gm1en, Helena Abstract and Title representing 

Montana Land Title Association - (oral testimony at hearing) 
expressed concern about the information required in the affida
vit in accordance with proposed rule I, indicating that the 
requirement for such information was not the intent of the law. 
He referenced a letter dated August 14, 19R7 from Loren Solberg, 
Chairman, Legislative Committee, Montana Land Title Association. 

COMMENT: Written testimony after hearing from William F. 
Gowen - With regard to the Form and Content of the "Affidavit"; 
I believe it should be kept simple and cc~tain the name, 
address, telephone number, and signature of the grantor. The 
signature of the grantor should be acknowledged in the proper 
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form. It should also contain the proper legal description of 
the real property affected. Item (d) in the notice is also 
acceptable. As you can see, we in the land title industry, are 
primarily interested in the protection of a third party purchas
ing real property for value. Rule II should refer to the "date 
and time" of the filing of the warrant for distraint. 

RESPONSE: Mr. Gowen's final testimony (written testimony 
which mod~fied his original comments at the hearing) supports 
Rule I subsections (1) (a) and (d). It also supports subsection 
(c) {iv). The other parts of subsection {c) deal with personal 
property transfers and do not apply to real property transfers 
handled by title companies. 

Mr. Gowen didn't address subsection {b). This subsection 
requires the grantor to include on the affidavit the name and 
address of the party receiving the property. This information 
is needed by the department to identify the receiving party to 
secure a copy of the affidavit. Therefore, subsection {b) must 
remain in the rule. 

The department believes that Mr. Gowen's final testimony 
does not require a change in Rule I. 

COMMENT: Loren Solberg, Montana Land Title Association 
{written comment prior to the hearing) Rule I would put the onus 
on the grantee to ascertain the veracity of the Affidavit, and 
thus incomplete or erroneous Affidavits could work to the detri
ment of third parties not owing the withholding taxes in ques
tion in the first place. This is contrary to the intent and 
spirit of the law, and to public policy. I emphasize that the 
tax in question would be awed by the grantor, and any complica
tion in the form of the Affidavit could work to the owing par
ty's advantage in allowing the lien to be enforced or collected 
against an innocent third party, to that party's detriment and 
to the advantage of the actual debtor. 

Rule I should thus be amended to provide that the Affidavit 
include only a statement that the person signing it awes no 
withholding taxes, that penalties are provided for in the event 
of false affidavits, and be dated and signed by the Affiant. We 
would not object to an acknowledgement as provided by statute. 

COMMENT: Written comment after the hearing from Loren Sol
berg - We will concur l<i th the written testimony presented by 
Wm. F. Gowen to the extent will not object to the inclusion of 
the legal description as contained in Rule I{l) {c) {iv). This is 
on the presumption and condition that the wording in Rule I{l) 
" ... as much as available of the following information:" is 
retained. 

RESPONSE: Mr. Solberg's 
Gowen's final testimony. The 
Gowen's comments also apply 
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understand that the final comments from ~:r. Solberg constituted 
a withdrawal of his initial comments concerning the "onus on the 
grantee• and the content of the affidavit. 

In addition, Mr. Solberg asked the department to retain the 
wording in Rule I " ... as much as available of the following 
information:". The department will leave this language in the 
rule. 

Rule II comments: 
COMMENT: Loren Solberg, Montana Land Title Association -

(written testimony prior to the hearing) Rule II should be 
amended by inserting in line 3, following "date" and preceding 
"of the warrant" the words "and time". This is merelv in keep-
ing with the recording statutes. -

RESPONSE: The department accepts Mr. Solberg's suggestion 
to include •and time" in Rule II. 

COMMENT: Bill Gowen, Helena Abstract and Title representing 
the Montana Land Title Association - (written testimony after 
the hearing) Rule II should refer to the "date and time" of the 
filing of the warrant for distraint. 

RESPONSE: The department accepts Mr. Gowen's suggestion to 
include reference to "time" in Rule II. 

COMMENT: code Committee - Rule I of the notice refers to 
the withholding tax lien affidavit being either witnessed or 
notarized, but Rule II refers only to notarization. The Commit
tee suggested we make the two rules consistent with each other. 
Rule III has wording "provided by this act" which is not appro
priate to a rule. 

RESPONSE: The department concurs with these suggestions and 
will make the changes as suggeste 

D. LaFAVER, Director 
artment of Revenue 

Certified to Secretary of State 09/14/87. 
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f:EFOPE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF ~HE ADOPTION 
of Rules I through XIII 
(42.21.301 through 42.21.313) 
relating to Light Vehicle & 
Motorcycle Tax - PerEonal 
Property Tax. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rules I through XIII (42.21.301 
through 42.21.313) relating to 
Light Vehicle & Motorcycle Tax 
- Personal Property Tax. 

1. On July 16, 1987, the Department published notice of the 
proposed adoption of Rules I through XIII (42.21.301 through 
42.21.313) relating to Light Vehicle & Motorcycle Tax - Personal 
Property Tax at pages 1014 through 1019 of the 1987 Montana 
Administrative Register, issue no. 13. 

2. The Department has adopted these rules as proposed. 
3. A public hearing was held on August 12, 1987, to consid

er the proposed adoption of these rules. No persons appeared to 
oppose the proposed adoptions. Leslie Saisbury and Michael 
Noble of the Property Tax Division appeared on behalf of the 
Department. No other comments or testimony were received. 

Staff of the Revenue oversight Committee did prepare, subse
quent. to the close of the comment period, a memorandum taking 
issue with the department's view that the law contained a tech
nical flaw with regard to the minimum value of vehicles. The 
department's view on the subject was presented in the notice 
proposing these rules. 

The Revenue oversight Committee met on September 11, 1987 
and discussed this issue. The Committee did not request the 
department to change its proposed rules, nor did it choose to 
poll legislators concerning their intent concerning the minimum 
value of vehicles. 

4. Therefore the department adopts the rules as proposed in 
the notice on July 16, 1987. 

• LaFAVER, Director 
tment of Revenue 

Certified to Secretary of State 09/14/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
42.25.1005 and ADOPTION of ) 
Rules I through VI (42.25.1201;) 
through 42.25.1206) relating ) 
to Severance Tax. ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
42.75.1005 and ADOPTION of 
Rules I through VI (42.25.1201 
through 42.25.1206 relating 
to severance Tax. 

1. On July 16, 19R7, the Department published notice of the 
proposed amendment to 42.25.1005 and adoption of Rules I through 
VI (42.25.1201 through 42.25.1206) relating to Severance Tax at 
pages 1031 through 1034 of the 1987 Montana Administrative Reg
ister, issue no. 13. 

2. A hearing was held on August 13, 1987, at 9:00a.m., in 
the Fourth Floor Conference Room, Mitchell Building, Helena, 
Montana. 

3. The Department has amended 42.25.1005 and adopted rules 
I through VI (42.25.1201 through 42.25.1206) with the following 
changes reflective of comments received. 

RULE III 42.25.1203 REPORTING REQUIREMENTS FOR NEW WELLS 
(1) In order to insure timely processing of new production 
information THE operator should notify the department of revenue 
within 30 days after an oil well is flowing or beinq pumped or 
that a gas well has been connected to a gathering or distribu
tion system. The department, however, will accept modifications 
received beyond the 30 day period. This applies to any well 
that is completed and first production began after March 31, 
1987. An operator must report the following information for a 
new well: 

(a) through (2) remain the same as proposed. 

RULE VI 42.25.1206 AVERAGE DAILY WELL PRODUCTION CALCULA
TION (1) In determining whether a lease or unit had an average 
daily production of 10 barrels of crude oil or less per well, 
only those wells that produced crude oil on the lease or unit 
DURING THE PRIOR CALENDAR YEAR shall be used in the calculation. 

(2) In determining whether a lease or unit has an average 
daily production of 60,000 cubic feet of natural gas or less per 
well, only those wells that produced natural gas DURING THE 
PRIOR CALENDAR YEAR shall be used in the calculation. 

4. Comments were received at the hearing and in writing 
from the following: 

~: Senator Delwyn Gage - "The only comment I have 
would have to do with the termination of the provisions when the 
price of oil reaches $25.00 per barrel. Your (2) of rule IV 
indicates that both oil and gas will be affected by this price. 
You cannot find any place in the bill that indicates tha~ qes 
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will also be affected. In fact we were aware that the provi
sions of the bill only referred to oil and we did not amend the 
bill to include gas. There is no relationship between the price 
of oil and gas. In fact it is conceivable that when the price 
of oil gets to $25.00 the price of gas could be lower than it 
was when the bill was passed. I strongly object to this provi
sions for it is certainly not in conformity with the bill nor 
with the intent of the bill as far as my understanding is con
cerned. 

I do not see anything on it in the proposed rules but I was told 
that the Dept. was planning to use a rolling year to determine 
stripper status of wells. If that is so I would also object to 
that as it was the intent that the previous calendar year would 
be used and if a well qualified as a stripper well the previous 
calendar year it would continue to be a stripper well during the 
following calendar year. 

RESPONSE: Section 7, subsection 2 of HB 776 states that the 
tax exemption for all new production as defined in 15-36-121(2) 
terminates when the price of oil reaches $25 per barrel. Gas 
production is included in the definition of new production under 
15-36-121(2). Thus, the law clearly provides for the termina
tion of the tax exemption for gas as well as oil. The Depart
ment's rules follow the exact letter of the law. With regard to 
stripper production, the department agrees that the $30 per 
barrel price limit only applies to oil production and that gas 
production will always receive the preferential tax treatment if 
production averages less than 60,000 cubic feet per day per 
well. 

In response to the second concern, the department does nat plan 
on using a rolling year to determine stripper status of wells. 
The department agrees with Senator Gage that the stripper clas
sification should be based upon the previous calendar year. 

COMMENT: Montana Petroleum Association Amendment 
Suggest1ons: 

Rule III: "the" should be inserted between "information" and 
''operator" on the second line. 

Rule VI(l) should specify the production period, i.e., "only 
those wells that produced crude oil on the lease or unit d~rin~ 
the lrior calendar yiar shall be used in the calculat1on. 
Simi ar word1ng shou be included in section (2) for gas. 

RESPONSE: The department concurs with the suggested changes 
and have made these changes to the rules. 

COMMENT: Phillips Petroleum Company - Suggested that Rule I 
(2) be amended to read: New production may include production 
from currently producing wells deepened to a new formation. 
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Only that portion of the production attributabl£ to thE new 
formation and determined by separate measurement, well test or 
other acceptable means is eligible for the new production exemp
tion. 

RESPONSE: This suggested change cannot be implemented. The 
statute ~s quite clear that any well that had production in the 
five years immediately preceding the first month of qualified 
new production cannot be new production. 

During final consideration of HB 776, the department met with 
Senator Gage, a co-sponsor of the bill, and other supporters of 
the legislation including representatives of the industry. The 
department proposed an amendment to the bill that would have 
made wells deepened to tap new formations eligible for the 
2-year exemption. The proposal was rejected, and the law was 
adopted in a form that precludes the Phillips Petroleum request. 

Certified to Secretary of State 09/14/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

II\ THE ~lATTER OF TEF ADOPTIOl' ) 
of Rule I (42.25.1207) relating) 
to Severance Tax - Stripper ) 
Exemptions. ) 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rule I (42.25.1207) relating 
to Severance Tax - Stripper 
Exemptions. 

1. On July 30, 1987, the Department published notice of the 
proposed adoption of Rule I (42.25.1207) relating to Severance 
Tax Stripper Exemptions at pages 1198 and 1199 of the 1987 
Montana Administrative Register, issue no. 14. 

2. A hearino was held on August 25, 1987, at 10:00 a.m., in 
the Fourth Floor Conference Room, Mitchell Building, Helena, 
Montana. 

3. The Department has adopted rule I (42.25.1207) as pro
posed. 

4. No one presented testimony at the hearing and the only 
comment received was from the Code Committee which is as fol
lows: 

co~~ENT: The reference to Sec. 4, Ch. 656, L. 1987 in the 
implementing section should be eliminated. That section amended 
15-36-121, MCA, which was included in the proposed rule's cita
tion. 

RESPONSE: The department concurred with the Code Commit
tee's observation and made the change to the implementing sec
tion of the rule. 

D. LaFAVER, D~rector 

Department of Revenue 

Certified to Secretary of State 09/14/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Rule I (42.28.122) relating) 
to Motor Fuel Tax Bonds - ) 
Problem Accounts. ) 

TO: All Int.erested Persons: 

NOTICE OF THE ADOPTION of 
Rule I (42.28.122) relating 
to Motor Fuel Tax Bonds -
Problem Accounts. 

1. On July 30, 1987, the Department published notice of the 
proposed adoption of Rule I (42.28.122) relating to Motor Fuel 
Tax Bonds - Problem Accounts at pages 1196 and 1197 of the 1987 
Montana Administrative Register, issue no. 14. 

2. The Department has adopted rule I (42.28.122) as pro
posed with one minor change. Rule I 42.28.122 SPECIAL FUEL 
USER TAX BONDS - PROBLEM ACCOUNTS---(-1-)-through (5) same as pro 
pose . 
(6) If aft a~P~~M~H~ a taxpayer is required to have a bond a 
second or subsequent time, the special fuel user shall be 
required to maintain timely filings and payments for three cal
endar years before making application for the bond requirement 
to be removed. AUTH, 15-70-104, MCA, Auth. Ext. sec. 2, Ch. 
262, L. 1987, Eff. 10/1/87, IMP 15-70-304, MCA, and Sec. 1, Ch. 
262 L. 1987. -

3. Comment was received from the Legislative Code Commit-
tee. 

COMMENT: The Committee suggested that in subsection (6) the 
words han agreement'' should be deleted and ''a taxpayer" inserted 
in their place. 

RESPONSE: The department concurs with the suggested change 
and has amended the rule accordingly. 

Certified to Secretary of State 09/14/87. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of rules regarding repealed 
rules and official reports 
from agencies required during 
recodification. 

TO: All Interested Persons. 

NOTICE OF REPEAL 
OF ARM 1.2.331 REMOVAL OF 
REPEALED RULES FROM ARM, 
AND ARM 1.2.341 OFFICIAL 
REPORT OF THE RECODIFICA
TION OF TITLE 

1. On August 13, 1987, the office of the Secretary of 
State published notice of the proposed repeal of ARM 1.2.331 
and ARM 1.2.341 regarding repeal of rules and official 
reports from agencies required during the recodification of 
the Administrative Rules of Montana at page 1299 of the 1987 
Montana Administrative Register, issue number 15. 

2. The Secretary of State has repealed the rules as 
proposed, 

3. No comments or testimony were received. 

-
Dated this 14th day of September, 1987 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MORTANA 

In the matter of the amended 
notice of the transfer of 
rules from the Community 
Services Division of the 
Department of Social and 
Rehabilitation Services 
(SRS) to the Department of 
Family services (DFS) 

AMENDED NOTICE OF THE TRANS
FER OF RULES FROM THE COM
MUNITY SERVICES DIVISION OF 
THE DEPARTMENT OF SOCIAL AND 
REHABILITATION SERVICES 
(SRS) TO THE DEPARTMENT OF 
FAMILY SERVICES (DFS) 

TO: All Interested Persons 

1. The Department of Social and Rehabili t<1tion Serv
ices' rule notice published at page 1492, 1987 Montana Admin
istrative Register, issue number 16, listed the numbers of 
rules transferred from SRS to DFS. During preparation of 
replacement pages, numerous DFS rule numbers were changed to 
accommodate expected future research needs by placing all 
subject-related rules together. 

2. All rule numbers will remain as noticed in issue 
number 16 except those specifically listed below. The rule 
numbers changed are as follows: 

SRS QI§. 

46.4.129 to 11.4.399 
46.4.201 to 11.5.596 
46.4.202 to 11.5.597 
46.4.203 to 11.5.598 
46.4.204 to 11.5.599 
46.5.119 to 11.5.595 
46.5.401 to 11.11.197 
46.5.402 to 11.11.198 
46.5.403 to 11.11.199 
46.5.505 to 11.12.697 
46.5.506 to 11.12.698 
46.5.507 to 11.12.699 
46.5.531 to 11.7.601 
46.5.532 to 11.7.602 
46.5.533 to 11.7.604 
46.5.534 to 11.7.608 
46.5,535 to 11.7.609 
46.5.536 to 11.7,611 
46.5.537 to 11.7.615 
46.5.538 to 11.7.616 
46.5.539 to 11.7.617 
46.5.608 to 11.12.299 

18-9/24/87 

SRS QI§. 

46.5.613 to 46.12.298 
46.5.617 to 46.12.297 
46.5.619 to 46.12.499 
46.5.621 to 11.12.296 
46.5.650 to 11.12.401 
46.5.651 to 11.12.402 
46.5.652 to 11.12.404 
46.5.653 to 11.12.405 
46.5,654 to 11.12.407 
46.5.655 to 11.12.409 
46.5.656 to 11.12.410 
46.5.657 to 11.12.413 
46.5.658 to 11.12.415 
46.5.659 to 11.12.416 
46,5.660 to 11.12.420 
46.5.801 to 11.18.197 
46.5.802 to 11.18.198 
46.5.803 to 11.18.199 
46.5.813 to 11.18.113 
46.5.903 to 11.14.299 
46.5.911 to 11.14.297 
46.5.912 to 11.14.298 

Montana Administrative Register 



-1654-

AUTH: Sec. 113, Ch. 609 (HB 325), L. of 1987 1 Eff. 
7/1/87 

IMP: Sec. 1l, Ch. 609 (HR 325), I,. of 1987, Eff. 7/1/87 

I 

~&1:. ·.._ .. ~/~ ... -(, 
Director, SocLjl and Rehabilita

tion Services 

Certified to the Secretary of State --~S~e~p~t~e=rn==b~e~r~l~4~---· 1987. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend
ment of Rules 46.10.321, 
46.12.3401, 46.12.3403 and 
46.12.3804 pertaining to 
MedicQid coverage of preg
nant women, unborn children 
~nd eligible individuals 
under 21 years of age 

NOTICE OF THE AMENDMENT OF 
RULES 46.10.321, 46.12.3401, 
46.12.34G3 AND 46.12.3804 
PERTAINING TO MEDICAID 
COVERAGE OF PREGNANT WOMEN, 
UNBORN CHILDREN AND ELIGIRLE 
JNDIVID!TALS UNDER 21 YEAilS 
OF AGE 

TO: All Interested Persons 

1. On August 13, 1987, the Department of social and 
Pehabilitation Services published notice of the proposed 
amendment of Rules 46.10.321, 46.12.3401, 46.12.3403 and 
46.12.3804 pertaining to M~dicaid coverage of pregnant women, 
unborn children and eligible individual~ under 21 years of 
age at page 1300 of the 1987 Montana Administrative Register, 
issue number 15. 

2. The Department has amended the following rules as 
proposed with the following changes: 

46.10.321 NEEDY PREGNANT WOMAN Subsections (1) through 
(1) (c) (i) remain as proposed. 

AUTH: 
Sec. 3, Ch. 
L. of 1987, 

IMP: 

Sec. 53-6-113 and 53-4-212 HCA; AUTH Extension, 
53, L. of 1985, Eff. 3/11/85 and Sec. 2, Ch. 40J, 
Eff. 10/1/87 
Sec. 53-4-231 and 53-6-131, MCA 

46.12.3401 GROUPS COVERED, NON-INSTITUTIONALIZED AF!lC
RELATED FAMILIES AND CHILDREN Subsect1ons ( 1) through 

(1) (b) remain as proposed. 
(i) those individuals w~o are l10t receiving an li.FDC 

check solely because the grant amount was IS less than $10; 
(ii~ ~~e~~an~-wemen--whe--weMift-be--ei±~ibie--~e~-an-AFB€ 

~~an~ -M~fl .. ~-AAA- 4 6.,. i 9 .,.3 ii!i -'"""'"l"~ -I' el"--~he-r !'en H>,;.~ iefl -- aga !of!!'t~ 
sMel!-~l'ef!~!'t-beiflg-made-any-eal'iie!'-~han--the-~ni!'"-me~~h-~l'±el' 
~e-the-~-±~--wfloi-eft·~-eh±±rl-+s-~ete-d--~e--<>e---bo-:ffl"; an 
otherwise eligible pregnant weme" WOMAN with no other children 
_receiving AFllC when the pregnancy h;~s been verified bv a 
physician or his designee; 

Subsections (1) (b) (iii) through (2) (f) (iii) rPmain as 
proposed. 

(G) INDIVIDUALS 1"/HO WOU:SO RE EJ,JGIBLE FOR AFDC EXCEPT 
THAT INCOI'F AND RESOURCES OF A SIBLING MUST BE USED TO 
DETERMINE ELIGIBILITY. 

subsections (3) through (7) (a) remain as proposed. 
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AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 3, Ch. 53, 
L. of 1985, Eff. 3/ll/85 and Sec. 2, Ch. 403, L. of 1987, Eff. 
10/l/87 

IMP: Sec. 53-4-231 and 53-6-131 MCA 

46.12.3403 FINANCIAL REQUIREMBNTS, NON-INSTITUTIONAL
I ZED AFDC-RELATED FAMILIES AND CHILDREN Subsections (1) 

through (4) remain as proposed. 

iiUTH: 
sec. 3, Ch. 
L. of 1987, 

IMP: 

Sec. 53-6-113 and 53-4-212 MCA; AUTH Extension, 
53, L. of 1985, Eff. 3/11/85 and S-ec. 2, Ch. 403, 
Eff. 10/1/87 
Sec. 53-4-231 and 53-6-131 MCA 

46.12.3804 INCOME ELIGIBILITY, NON-INSTITUTIONALIZED 
through ( 5) remain as MEDICALLY NEEDY Subsections ( 1) 

proposed. 

AUTH: 
sec. 3, Ch. 
L. of 1987, 

IMP: 

Sec. 53-6-113 and 53-4-212 MCA; 
53, L. of 1985, Eff. 3/11/85 and 
Eff. 10/1/87 
sec. 53-4-231 and 53-6-131 MCA 

AUTH Ex tens ion, 
Sec. 2, Ch. 403, 

3. The Department has thoroughly considered all commen
tary received: 

COMMENT: An attorney from Legislative Council noted several 
corrections to the authorities and implementing statutes were 
needed. 

RF.SPONSE: The Department has complied with the attorn<'y' s 
direction. The changes are included on this notice. 

COMMENT: The Secretary of State's office suggested some gram
matical changes. 

RESPONSE: The Department has complied with the suggestions. 
The grammatical changes are included on this notice. 

CO~INENT: A Department staff person noted that the Ninth Cir
cuit Court of Appeals ruled recently thut the income and 
resources of one child need not disqualify the other members 
of the household for purposes of Medicaid coverage. If at all 
possible, this concept should be included in this rule change. 

RESPONSE: The Department agrees. Since the concept is an 
expansion of existing eligibility standards, is substantively 
consistent with the scheme of changes proposea and does not 
wcrk to deprive any current recipient of benecits, this would 
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te an appropriate and convenient time area in whj ch to 
incorporate the change. 

Dl.r ctor, 
tion Service~ 

Certified to the Secretary of Stute ~ /4 ' 1987. 
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PEFCHt: 'l'HE DI:PARTMENT C'" SOCJ AL 
.'IND REHABILYTATIOI' f'FRVICES OF THJ-: 

S":'l\TF OF M0N~.~~t!Jl.. 

In the rn"tter of the amend
ment of Rules 46.12.503 and 
46.12.509 and aduption o~ 
Rulns r and II pertaining to 
establishment of an inpatient 
hos~ital reimbursement s~stem 
Lased upon Di~gnosis Rel~ted 
Groups (DRGs) for th~ Xontana 
Medicaid program 

TO: All Interested Persons 

NCTICf: OF THE AMF:t;DMENT OF 
RULES 46.12.503 AND 
46.12.509 A~P ADOPTION OF 
RULES (I) 46,1~.508 AND 
frJ) 46.12.505 PERTAINING 

TO TCSTABLISH~lEKT OF AN 
INPATIENT HOSPITAL REIM
BURSEMENT SYSTEM BASED UPON 
DIAGNOSIS RELATED GROUPS 
(DRGs) FOR THE MONTAIIA 

MEDICAID PROGRAM 

1. On August 13, 1987, the Department cf Social and 
Ilehabi.li tat ion Services published notice of the proposed 
amendment of Rules 46.12.503 and 46.12.509 and adoption of 
Pules I and II pertaining to establishment of an inpatient 
hospital reimbursement system based upon Diagnosis Related 
Groups (DRG's) for the Montana Medicaid program at page 1304 
of the 1987 Montana Administrative Register, issue number 15. 

2. The Department has adopted Rule (I) 46.12.508, 
OUTPATIENT HOSPITAL SEHVICES, REIMiiURSEMENT, as proposed, 

3. 
proposed, 

The Department has amended ARN 46.12. 509 as 

4. The Department has adopted Rule (II) 46.1~.505 as 
proposed with the following changes: 

46.17.505 INPATIENT HOSPITAL SERVICES, REIMBURSEMENT 
Subsection ( 1) "remains as proposed.-
(a) Inpatient hospital services provided within the 

state of Montane will be reimbursed under the prospective pay
ment system using the methodology in subsection ( 2) of this 
rule..-, EXCEPT FOR CERTIFIED REHABILITATION UNITS WHICH WJLJ, RE 
REIMBURSED ON A RETROSPECTIVE BASI.S. ALLOWABLE COSTS WJL!. BE 
DETERIHNED IN ACCORDANCE WITH ARM 46.12.509(2). Subsequent 
rP.ferences to rule subsections refer to subsections of this 
rule unless otherwise specifically identified. In addition to 
the prospective rate, the following are reimbursable: 

Subsections (1) (a) (i) through (1) (a) (iii) remain as 
proposed. 

(iv) for sole community providers, AND neonate DRG's 
(386385-390) ~fte--P~ft&b±~~~a~±eft--~A±~s, a stop-loss reim
bursement as set forth in subsections (5) and (6). 

Subsections (1) (b) through (2) (b) remain as proposed. 
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(c) ThP department computes a Montana average base price 
per cas~e. This average BUDGET NEUTRAI, base price per case is 
$! 7~~B~39 $1,248.10 for fiscal year ending June 30, 1988. 

Subsections (2) (d) through (5) (a) remain as proposed. 
(b) The department determines the outlier reimbursement 

for day outliers for all hospitals and distinct part units, 
except for ~ehah~~~~a~~e~-Mfties 7 neonate DRGs (3S6385-390) and 
sole community providPrs by: 

Subsections (5) (b) (i) through (5) (b) (iv) remain as 
proposed. 

(c) The department determines the outlier reimbursement 
for day outliers for ~efiab±~i~~e~e~--Mft±es 7 neonate DRGs 
(386385-390) and providers who maintain sole community 
hospital designation for medicare as the greater of, 

subsections (5) (c) (i) through (6) (a) remain as proposed. 
(b) The depa1tment determines the outlier reimbursem.,nt 

for cost outliers for all hospitals and distinct part units, 
except for ~eheb±~±ea~ieft-Mfti~5 7 neonate DRGs (396385-390) and 
sole community providers by: 

Subsections (6) (b) (i) through (6) (b) (iii) remain as 
proposed. 

(c) The department determines the outlier reimbursement 
for cost outliers for rEfiaB±i±~a~~e~--a~~~~, neonate DRGs 
(386385-390) and providers who maintain sole community 
hospital designation for medicare as the greater of: 

Subsections (6) (c) (i) through (8) (b) remain as proposed. 
(9) Inpatient hospital service providers shall be sub

ject to the billing requirements set forth in ARM 46.12.303. 
The attending physician must, shortly before, at, or shortly 
aft<'r discharge (but before a claim is submitted), attest in 
writing TO the principal diagnosis, secondary diagnoses, and 
names of procedures performed. The following statement must 
immediately precede the physician 1 s signature, "I certify 
that the ~ee,.eiof'iet>~±oft NARRATIVE DESCRIPTION~ of the 
principals and secondary diagnoses and the MAJOR procedures 
performed ±s ARE accurate e.nd complete to the Lest of my 
knowledge." ~ .. ~eft~ie~a~--mis~e~~eseftta~ie~,--ee,.eee!me,.e 7--e~ 
of'~~siof'ieetie,.--e£--~hi~--ift£e~maeie~--~ey7 --±n--efie--ease-ef-a 
meeieaf9-be~~of'ieia~y,-~e-~Mft~~fieb~e-by-~m~~i~enffieftt7--fi~eT-e~ 
eivil-~eft~ityTB IN ADDITION, WHEN THE ~~~!M IS SUBMITTED, THE 
HOSPITAL HUST HAVE ON FILE A CURRENT f>IGNED ACKNOWLEDGEMENT 
FRO!" THE ATTENDING PHYSICIAN THAT THE PHYSICIAN I:JI.S RECEIVED 
THE FOLLOWING NOTICE: "NOTICE TO PHYSICIANS: f'IEDICAID PAYMENT 
TO HOSPITALS IS BASED IN PAR'r ON EACH PATIENT'S PRINCIPAL AND 
SECOilDAP.Y DIAGNOSES AND THE MAJOR PROCEDURES PERFORMED ON THE 
PATIENT, AS ATTESTED ':CO BY THE PATIENT 1 S JITTENDING PHYSICIAN 
BY VIRTUE OF HIS OR I!ER SIGNATT.TRE IN THE MEDICAL RECORD. 
ANYONE WHO MISREPRESENTS, FALSIFIES, OP CONCF.A~S ESSENTIAL 
INFORMATION REQUIRED FOR PAYI"ENT OF FEDERAL FUNDS, MAY BE 
SUSJI:CT TO FINE, JHPRISON~!E!;T, OR CIVH, PE!ll'.L'J'Y IlNDER 
l'.PPLTCABLE FEDERl'.L LAWS." TI'O: ACKNOWLEDGEMF.NT HUS'r PAVE BEEN 
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COMPLETED WITHIN THE YEAR PRIOR TO THE SUBMISSION OF THE 
CLAIM. The provider may, at its discretion, add to the 
language of this statement the word "medicare" so that two 
separate forms will not be required by-the provider to comply 
with both state and federal requirements. In addition, the 
provider may not submit a claim until the recipient has been 
either: 

Subsections (9) (a) through (10) (a) remain as proposed. 
(i) the recipient must utili?.e a ventilator for a con

tinuous period of not less than eight (8) hours in a twenty
four (24) hour period~ OR 

.,,. require at least ten (10) hours of direct nursing 
care in a twenty-four (24) hour period. "Direct nursing care" 
means the care given directly to the patient which requires 
the skills and expertise of an RN or LPN; 

Subsections (10) (a) (iii) through (11) (a) remain as 
proposed. Subsections (10) (a) (iii) and (10) (a) (iv) will be 
recategorized as (10) (a) (ii) and (10) (a) (iii). 
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(b) MONTANA MEDICAID DRG RELATIVE WEIGHT VALUES, AVERAGE LENGTH OF STAY (ALOS) AND 
DAY OUTLIER THRESHOLDS . 

DRG DESCRIPTION 

DRGs I through 357 remain as proposed. 

358 

359 

360 
361 

362 

Uterus & Adenexa Proced. for Non-Malignancy SHe~p~~~e&~-~ft~err~pe 
.AGE > 69 or C.C. 
±e~ieieee~-~~eel-±eeerrup~iee-ier-Nee-He~i~ft&fte~ 

UTERUS & ADENEXA PROCED. FOR NON-MALIGNANCY AGE ( 70 W/0 C.C. 
Vagina, Cervix & Vulva Procedures 
Laparoscopy & Heeeseepy-~~~&i~*-HHeer~ INCISIONAL Tubal 
Interruption 
bep&reeeepie ENDOSCOPIC Tubal Interruption 

DRGs 363 through 400 remain as proposed. 

401 Lymphoma or NON-ACUTE Leukemia with Other O.R. Procedure 
A~e---69-&eefer WITH c.c. 

402 Lymphoma or NON-ACUTE Leukemia with Other O.R. Procedure 
A!e---~9 w/o C.C. 

403 J.ymphoma or NON-ACUTE Leukemia A~e-Grea~ee-ilteft-e9-aft!l/e!' WITH C.C. 

404 Lymphoma or NON-ACUTE Leukemia At;e-!8-69 w/o C.C. 

405 Lympltama-ee ACUTE Leukemia A~e-9-!+ W/0 MAJOR O.R. PROCEDURE 
AGE 0-17 

DRGs 406 through 456 remain as proposed. 

WEIGHT 

1. 2798 

0.6813 
0.6676 

0.8100 
0.4734 

2T9~~& 
3.0884 

h86§2 
1.5972 
2T4§64 
1.8108 
h4~~4 

1. 0759 

ht99 
l. 2286 

ALOS 

4. 72 

2.07 
2.46 

2.40 
1.30 

9T89 
16.92 

8Tt4 
6.54 

ttT2~ 

11. 76 
&T&5 
5.97 

h&9 
16.39 

DAY 
OUTLIER 

THRESHOLD 

21 

14 
20 

21 
14 

;Ill 
32 

28 

31 

27 

26 
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5. The Department has amended ARM 46.12.503 as proposed 
with the following changes: 

46.12.503 INPATIENT HOSPITAL SERVICES, DEFINITIONS 

Subsections (1) through (3) remain as proposed. 
(4) "Sole community hospital" is a hospital classifie~ 

~such by HCFA in accordance with 42 CFR 412.92 (a) thru (d) 
(1986)~ AND/OR HOSPITALS WITH LESS THAN 51 BEDS. 
----~S~ubsections (5) through (10) remain as proposed. 

(11) "BUDGET NEUTRALITY" MEANS THE DRG-BASED REIMBURSE
MENT SYSTEM DESCRIBED AT ARM 46.12.505 SHALL BE ADJUSTED TO 
COMPENSATE IN THE AGGREGATE, AN EQUAL AMOUNT FOR ALL INPATIENT 
HOSPITAL SERVICES AS WOULD HAVE BEEN EXPENDED, IN THE AGGRE
GATE, UNDER AN ALLOWABLE COST-BASED REIMBURSEMENT SYSTEM 
DESCRIBED AT ARM 46.12.509(2) IN THE FIRST YEAR FROM THE 
EFFECTIVE DATE. 

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77, 
L, 1985, Eff. 10/1/85 

IMP: Sec. 53-6-101 and 53-6-141 MCA 

6. The Department has thoroughly reviewed all comments 
received. Due to the length of the comments and Department 
response, an index is provided for convenience followed by the 
comments and responses. 

I. REQUEST FOR EXTENSION OF COMMENT PERIOD 

A. Extension Request 
B. Test of Data Validity/Financial Performance 
C. Opportunity of Hospital Review 

II. REQUEST FOR ONE YEAR PHASE IN 

A. Use of a Floor on Losers and Cap on Winners 

III. INCLUSION OF DISTINCT PART PSYCHIATRIC UNITS 

A. Compensation Level of Proposed System 
B. Validity of the Average Length of Stay 
c. Administratively Necessary Days 
D. Alternative Placement Opportunity for Children 
E. Institutions far Mental Disease, Age Greater Than 

65 and Other State's Medicaid Reimbursement Methods 
F. Reinstitutionalization 
G. Unbundling of Psychotherapist Services 
H. Residential Treatment Versus Outpatient Care 
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IV. HOSPITAL RESIDENTS 

A. Request to Reduce Length of Stay Requirement 
B. Request to Modify Medical Criteria 
C. Request for Clarification of Discharge Requirements 

V, ADNINISTRATION OF DRG SYSTEM 

A. Concern Regarding Ability of Fiscal Agent 
B. Physician Attestation 
C. Readmission Policy 
D. Unbundling Policy 
E. Transfer Policy 
F. secondary Payor (Third Party Liability) 
G. Late Charges/Claim Corrections 

VI. UTILIZATION REVIEW 

A. Preadmission Requirements 
B. Denial Letter 
C. on-site Record Review 
D. Reimbursement for Copying Costs 

VII. REHABILITATION UNITS 

VIII. SPECIAL PAYMENT PROVISIONS 

A. Sole Community Hospital Stop-loss 
B. Technical Adjustment Process 
c. Base Rate Calculation 

IX, MISCELLANEOUS COMMENTS 

A. Obstetrical Service Rates 
B. Rural Facilities - Volume Considerations 
C. Using the Mean Versus the Median Averages 
D. Base Data Was Not Representative of Medicaid Popu-

lation 
E. Administrative Burden Versus Medical Outcome 
F. DRG Grouper Version 4,0 
G. Training and Education 
H. Rule Authority 
I. Neonatal Intensive Care 

I. REQUEST FOR EXTENSION OF COMMENT PERIOD 

A. Extension Request 

COMMENT: Several conU11entors requested extension of the com
ment period to October :>, 1987. The reasons given for the 
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request are related to providinq 2 time perioU tc pc.r .:orrr. a 
study of economic impact on hospitals by the proposed DRG 
system. The commentor believed that the Department did "ot 
provide adequate information to the hospitals to determine the 
impact of DRGs nor did the DepartmE11t dllow an edpquate 
comment period prior to the public he<'ring. 

RESPONSE: The Department will extend thr comment period. to 
september 13, 1987. The Department disagrees with the 
commentor that adequate time and information were not provided 
to hospitals. On a provider training tour completed July 10, 
1987, the Department attempted to ~rovide all necessary infor
mation and urged hospitals to review and comment on the pro
posal. The sessions were well attended by the hospitals but 
failed to elicit much response. Prior to the provider train
ing, the hospitals received an information packet. regarding 
the proposed change. In publishing th" propnsed rule, the 
Department made copies available to providers one week in 
advance of formal publication. 

B. Test of Data Validity/Financial Performance 

COII.MENT: One comrnentor stated that the proposed DRG system 
must address three questions in order to be acceptable to the 
hospital community. These items are: 

1 • The system should provide data adequate to assist pro
viders in measuring the impacts of the system. 

2. The system must successfully compensate all hospitals 
equitably for the provision of medical care. That is, 
the system must not create big "winners 1

' and "lasers". 
3. The system must expend an amount equal to the current 

system during the first year. This is, the system must 
truly be budget neutral. Further, the system should be 
expected to reimburse the full amount of the appropria
tion available to the Medicaid program. 

In evaluating the proposed system on these point,;, several 
commentors have expressed concern that the Department ha.s 
proposed a base price which will substantially under-reimburse 
facilities compared to the current. cost-based reimbursement 
system. The cornrnentors noted that the Department used the DRl 
hospital market basket inflation index rather than the actual 
inflation incurred by providers. 

RESPONSE: The Department agrees that the potential for infla
tion indexes to misstate the exact base price exists. one 
premise of the proposed system is that it he budget neutral. 
That is, during the first year the proposed system would pay 
an amount equal to the amount that would have been paid under 
the existing reimbursement system. While the use of the DRI 
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inflation index was c()l'~< dered to be a reasor.ahJ ~:. estirrate o! 
inflation of actual al lcv!able costs, an error may in fact 
exist. In response to tht" comment, the Departc•E>nt is amending 
the proposed rule to provld8 for a modification of the base 
price to corre(. t a.n: .--rror ir: the estimateC inf1 at ion and 
actu2l 1nflatio~ cf al!owahle costs. 

COHMFN_'!': Tr'" Hontana !los pita 1 Association WEA) questioned 
whether the proposed DRG syotem was tested against true 
numbers to determine if a fair and equitable system was being 
implemePted. The ~EA expresse~ ccncern ~hat this review was 
e3ther net performc~ 01· 1·1ot shared wit]·~ providers. 

PE~PONSE: The Department did review the financial impact 
analys;" of DRGs prr.r\uced by the cr,nsul tant firm assisting on 
the development of DRGs. This included a test of policies on 
the base year (1983) data. This analysis is included in the 
findings documpnt which was offered to the MHA and its ad hoc 
reviCI<' committee in a June 9, 1987 lPtter. The representa
tives of the MHA declined to review this document. 

~;).<l'N1: The DepartmeJ;t has supplied ~lHA with a simulation o::' 
the proposed system. The Association was given the data with 
the cavPat that it w&s not intended to predict who would win 
or ''ho would Jose under the s~·stem but "to see if the system 
would explode." Based upon it: analysis, ¥-HA submits that. if 
the system has I>Ot already exploded, it: is so unstab~e that it 
will explode if it is ever put to use. MHA extrapolated the 
Department's six-month simulation to a one-year period. The 
methodology for doing so is as follows: 

l. Total c]ajm payment ~lith outli"r~ o:nd without capital 
from the SRS report is mu) tiplied by 1.1 in order to 
in£ late the DPG payment to include capital. Thf> Depart
~ent estimates that capital payments to hospitals will 
averagE? 10 percent. 

7. From the figure calculated in st~p 1, the estimated pay
ment based on the current int<:J'irr. rate is subtracted. ''
negative result means that Dl1G-basen payments are less 
than an estimate of cost-based reimbursen.ent. A posi
tive result means that DRG-based payments are more than 
the estimated cost-based reimbursement. At this point 
in the analysis, the Department cautions providers that 
the cost-based payments are likeJ y overstated because 
Tax Equity and Fiscal Responsibility l>.ct. (TEFRA) limits 
have not been applied. MHA suggests that the estimated 
cost-based reimbursement from the DepartrnE·nt' s simula
tion may in fact be a good estimate, if not somewhat 
understi'lted. This is the logi.c for that claim: The 
estimate of cost-based payments was prepared by the 
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Department by multiplying the facility's interim rate by 
actual charges for the first half of 1986. The figure 
with which it is being compared is the DRG price for 
FY 1988. This price was calculated by inflating the 
stC<ndardized 1983 average cost through 1988. In 
essence, the comparison with DRGs in the Department's 
simulation is one of cost-based reimbursement frozen in 
1986. The question in the analysis then is are the 
TEFRA limits from 1984-1988 more or less generous to 
cost-based reimbursement than a virtual freeze on 
payments at 1986 levels? MHA would claim that TEFRA 
limits are more generous than a two year freeze. 
Therefore, MHA chooses to accept the Department's esti
mate of cost reimbursement as a good, if somewhat con
servative, estimate. 

3. The result from step 2 is then divided by .675 in order 
to inflate which are the number of casF>s from roughly 
2,700 to roughly 4,000 the number of cases estimated by 
the Department to have actually occurred in the period. 
This step is valid if the 2, 700 sample provided by the 
Department is a representative sample as it is alleged 
to be. If it is not a representative sample, the extra
polation is incorrect. It should be pointed out that if 
the sample is not representative, it is worthless for 
any model or simulation purposes. It could not, for 
example, tell the Department whether or not the system 
would ''explode''. 

4. The result from step three equals the net gain or loss 
from the DRG system when compared to cost reimbursement 
for one-half of a year. In order to estimate the gain 
or loss for a year, the result of step 3 must be multi
plied by two. 

RESPONSE: The Department disagrees with the method and 
specific data used in the extrapolation of the 1986 data simu
lation. Specifically: 

1986 data was used as a representative group of claims 
which would approximate performance of the proposed DRG 
price and weights. This data does not provide adequate 
base information to test such issues as "winners and 
losers" or budget neutrality. 

The Department does not estimate that 4,000 discharges 
approximate 6 months data. In 1983, there were 8,600 
discharges. In 1986, there are an estimated 14,000 dis
charges. 

Capital costs vary widely from providor to provider. 
Overall, 1983 capitul costs approximated 10~ of reim-
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bur sable cost. In maintaining this relationship, the 
extrapolation should calculate 10% of estimated cost 
rather than inflating the DRG payment by 10%. In mea
suring any particular providers "bottom line" that 
providers estimated capital cost should be used rather 
than an estimate of 10%. 

The Department rejects the extrapolation of data to con
tend any single provider would be a net "winner" or 
"loser". Such extrapolation ignores the effect of 
solitary outliers, changes in caseload, actual capital 
cost and affect of TEFRA cost limits versus the 
estimated costs. 

The aggregate difference between the MHA extrapolation 
and an extrapolation of the 1986 data corrected by the 
Department's caseload estimate and treatment of capital 
totals $13,057,432. 

The two methods compared are as follows: 

Description 

1986 Claims 
Total 1986 Claims 
Conversion Factor 

Total Payment 2,700 Claims 
Divided by Conversion Factor 

Total 1986 DRG Payment 

Total capital 2,700 Claims 
Divided by Conversion Factor 

Total 1986 capital 

Total 1986 Payment 
X 1.269 Legislative 
Increase in Caselaad 

Total Extrapolation 
Difference 

MHA 

2,700 
8,000 
.3375 

4,096,436 
,3375 

12,137,588 

409,644 
.3375 

$1,213,760 

13,351,348 

16,942,860 
13,057,432 

Department 

2,700 
14,000 

.1929 

4,096,436 
,1929 

21,236,060 

463,892 
.1929 

$2,404,832 

23,640,892 

30,000,292 

The Department believes this data reflects a reasonable assert 
in that the proposed system will distribute all available 
appropriation. 
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COMMENT: Through this an~lysis, MHA disco•,erHcl trat four 
hospitals experienced significant losses frnrn cost reinburse
ment under the Department's simulation. Hospital 60 lost 
$371,000, hospital 42 lost $285,000, hosFita1 26 lost $182,000 
and hospital 24 lost $95,000. " rq.-resentC<tive from thP 
Department has iP.dicated that these l nc- ses may be exrlainfCcl 
away because of bad management. 

RESPONSE: '!'he Department disagrees with the providPr' s con
tention regarding the likelihood that the hospitals would 
experience significant lossPs. As stated previously, the 
extrapolation of claims is an inappropriate extension of data. 
For example, hospital 60 he.d two outlier cases t_(,t.aling 
$83,719 in "loss". Through extrapolation by the MHA method, 
the loss from 2 cases reprE'sents $272,862 of the $371,000 in 
lost reimbursement. Hospital 42 is currently subject to a 
substantial TEFP.A cost limit penalty. 

Further, no representative of the Department indicated that 
these projected "losses" were explainable by bad management. 
A Department representative did indicate that in modeling the 
proposed DRG system a provider should measure the actual 
additional capital payment «n<1 compare DPG payments to TEFRA 
costs. 

COMMENT: The Department will be less successful at explaining 
the following increases from cost reimbursement based upon the 
model: hospital 34 gained $112,000, hospital 3 gained 
$104,000, hospital 4 gained $78,000, hospital 27 gained 
$69,000 and hospital 3? gained $68,000. 

RESPONSE: Again, the Department disagrees that the extrapola
tion of data to contend a provider would be a "winner" is 
inappropriate. It is, however, inter~st'ng to note that has
pi tal 3 is a substantial benefactor of the sole community 
hospital "stop loss" provision. This benefit would account 
for $37,932 in reimbursement •or outliers qualifying for the 
stop-loss provision. 

C. Opportunity of Hospital Review 

COMMENT: One cornmentor stated that ho,;pi tals have not been 
given an opportunity to analyze the financial impact of the 
proposed DRG rule because the Department deliberately pub
lished the proposed base price in error. Because hospitals 
did not have the necessary data, no analysis of the proposal 
was possible. 

RESPONSE: The D"partrnent disagrees with the comment. Hospi
tal training sessions were scheduled and held at various sites 
around the State. These sessions concluded on July 10, 1987, 
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,:jt which tii"le proviO(::r~ V-'t~l·e inforr.cd that tvr purposes of 
::·inancial analysis, the ]:Ublished base price cculd be relied 
oD to allow l".ospi tals to de·terrnine how they might perform 
\lr.der the proposed rnles. The hospitals w<'re e:'couraged to 
~h~rP any results they may achieve ~ith the De~~rlllient. As of 
Ce~temhcr 10, :1987, one provider h?.E pre.\=ienJ·rc e;. very brief 
approximation Gf the financiR~ impact of DRGs and one provider 
has presented an f>stimate of how the propc•c'ed system would 
impact the fadlity's rebabilitation unit. 

JI. RFC:\IJ-:~T FOR ONS YEAr. PP.'\.SF: TN 

A. Use of a Floor on r~sers and Cap on Winner~ 

COII'~"~FNT: Two commen~.ors have suggested that thE: Department 
insti~ute a DFG system with a ''floor'' and ''ceiling'' on reim
bursement ranging from 2. 5 to 5 percent 'Jariance on cost. 
"'his proposal specific«lly calls for a settlerr.ent at which 
time the DRG payment would not be less than 951 of allowable 
Co5t nor more than 105~ of allowable cost. The intent of thio. 
proposal is to avoid large ''winners'' and ''losez·s'· !rum pro
spective payment. In e:'fect, a safety net would be created 
until such timP as the policies of the systern ar~ stc~n to be 
fair and equitable. 

RESPOIISE: '!'he Cefa' tment views this request as an extension 
or-the~ current cost-based system wl>ile the various DRG 
policies illustrate the distribution of monies among the 
hospitol.s. To some !?}:tent th€ distribution of funds under 
prospective payments is controlled by the under:."•j_r.g policies. 
Whi.JE' the request for a saf<?ty net is not identifying specific 
policies causing fear of inappropriate distributioP a presump
tion is made that after nnP or two years of operaliun problem 
pclicies would becom0 apparent. 

The policies reflected in the proposed reimbursement system 
represent a balance of risk among the State, small hospitals 
and large hospitals. ~iodificaticn of any giv;:n pclicy >1ill 
create impact on one CJl' IT•cre members of the group. For exam
ple, the stop-loss provision for outliers enrichPs hospital" 
who experience outlier cases at the expense of remaining 
fztcilities' base price. Special exemptions of distinct part 
units increases budget risk to the state; and diminishes the 
impact of prospecting payment. 

To provide '' safety net to the DRG system would ultimately 
l0ad to request for modification of underlying policies to one 
group or individual hospital's advantagP.. The Department 
believes that it is important to commenc<= prospective payrnent 
with the proposed policies in place. When there is a 
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preponderance of evidence that a particular policy is unfair 
and/or is identified for review and modification a request by 
any hospital or group would be entertained. 

The Department declines to place a safety net provision in the 
rule at this time. The Department will continue to review the 
necessity of a safety net if the underlying policie~ are shown 
to be unfair or in need of modification. 

Distribution of 
"losers". The 
decisions. 

funds among hospitals creates '"winners" and 
distribution is controlled through policy 

The Depu.rtment has included language to define budget 
neutrality and shall retroactively adju~t the base price upon 
determination of the aggregate reimbursement amount for 
Inpatier.t Hospital services. This guarantees a system that 
during the initial year will pay no more or no less than the 
existir.g cost-based system in the aggregate. 

COMMENT: Several commentors also suggested that hospitals be 
phased in by their respective fiscal year ends. This would 
require less administrative burden because of parti"l year 
cost reports. 

RESPONSE: The Department intends to bring all facilities on 
to the prospective reimbursement system on October 1, 1987, 
staggered implementation would result in a delay in evaluating 
the prospective system, and be unfair to some providers by 
requiring some providers to be subject to prospective payment 
for eleven months before other providers. The Department will 
not require partial year cost reports, however, should 
facilities wish to file partial year costs reports, they may. 
Allocation of costs will be made using settlement claims 
summaries produced by the Department's Management Information 
System. 

!II. H;CLUSION OF DISTINCT PART PSYCHIATRIC UNITS 

Several comments were received regarding the proposal to 
include distinct part psychiatric ul'.its in the Medicaid DRG 
prospective payment system. 

A. Compensation I.evel of Proposed System 

COMMENT: The proposed DP.G classification system and relative 
weights will not adequately compensate providers for providing 
care. One commentor indicated the proposed system would 
reimburse less than fifty percent of charg~s. 
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RESPONSE: The Department included psychiatric unit costs and 
claims in the development of the base price and relative 
weights. Information from other states used to supplement 
Montana Medicaid data were from states with similar prospec
tive payment policies. To evaluate the reasonableness of this 
policy, one must consider how total facility reimbursement 
performs. This is true because psychiatric unit costs are 
included with the general acute care costs in establishing the 
base price. To evaluate the impact of reimbursement of the 
psychiatric unit alone without considering total facility 
impact will result in a invalid result. This contention is 
supported by the testimony of one commentor who testified that 
while his facility's psychiatric unit did not perform as well 
under prospective payment as under allowable cost reimburse
ment, the overall facility showed an overall surplus of 
$154,000 under prospective payment. A second commentor who 
indicated their facility's psychiatric unit would receive 
substantially less reimbursement under prospective payment 
also reported substantial improvement in reimbursement when 
the complete facility reimbursement is considered. 

B. Validity of the Average Length of Stay 

COMMENT: The proposed DRG classifications average lengths of 
stay fOr psychiatric units do not reflect the length of stay 
actually provided in psychiatric units. No data was submitted 
in support of this contention. 

RESPONSE: The average length of stay values included in DRGs 
424-432 range from 4.37 to 10.91 days. According to data from 
the MT-WY Foundation for Medical Care, the average length of 
stays throughout Montana for psychiatric care is 5.422. For 
the three major psychiatric units providing services to 
Medicaid recipients, the average length of stay for all of 
1986 were 8.648, 6.287 and 7.53 days respectively. The 
Department has concluded that the length of stay in the 
proposed DRG classifications are adequate and reflect actual 
length of stay currently provided. 

C. Administratively Necessary Days 

COMMENT: Two comments received cited the lack of Medicaid 
reimbursement far administratively necessary days (ANDS) . 
ANDS ~re described as patient days provided to patients ready 
for discharge but are awaiting appropriate discharge place
ment. It was suggested that the Department loosen the 
requirements for swing bed reimbursement to cover ANDS. This 
change was suggested to give hospitals increased flexibility 
for discharge management. 
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RESPONSE: A state Medicaid agency may provide comper;sation 
for ANDS if the agency's state plan provides coverage for 
ANDS. The prospective reimbursement system is not intended to 
implement an expansion of the current Medicaid progran·,, The 
Department has no data to support the need for this change. 
!'1edicaid recipients may be placed in an appropriat:," nursing 
home setting anywhere within the boundaries of M0ntana; they 
are not limite6 to placements within 100 miles a~ Vedicare 
recipients are. Swing beds are intended solely to address the 
issue of lacY. of available of appropriate nursing home beds. 
Therefore, the current policy regarding At.DS e.n<" swing beo 
reimbursement will remain unchanged, 

D. Alternative Placement Opportunity for Children 

COI>'.MENT: One comrnentor testified that there was inadeauate 
placement alternatives for children unC:er 21 years of age. 
Because cf this, the Department should not include psychiatric 
units in prospective reimbursement. Failure to exempt 
psychiatric units will cause hospitals to provide care in 
excess of the prospective payment amount. The comrnentor 
indicated that it is of utmost importance that the care and 
treatment of the mentally ill must be in the most appropriate 
setting. 

RESPONSE: The Department concurs with the con~entors that the 
care and treatment of mental illnesses should be provided in 
the most appropriate setting. Freestanding psychiatric 
hospitals designed for treatment of longer lengths of stay are 
not included in the PPS proposal. The Department disagrees 
with the contention that there is a lack of adolescent and 
children's hospital alternatives. There are currently two 
in-state and one out-0~-state childrens psychiatric hospitals 
participating in the Montana Medicaid Program. The 40 bed 
hospital for adolescents located in Billings is considering 
expansion to 80 beds. The 12 bed hospital for children under 
13 years old located in Helena intends to expand to 21 beds. 
A third such hospital is currently under construction in 
Butte. The planned 40 bed hospital will treat both adoles
cents and children. In addition, out-of-state providers are 
currently available for placement. In contrast to the shc>rt 
term acute care hospitals, these facilities will specialize in 
the intermediate and long length of stay. As such, they 
provide a needed discharge alternative to the short term acute 
care hospitals. 

E. Institutions for Mental Disease, Age Greater Than 65 and 
Other State's Medicaid Reimbursement Methods 

COMMENT: Scv .. ral ccmmentors stated that the llepartraent should 
maintain consistency with the Medicare program by exempting 
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distinct part psychiatric un!~ts. The cGirlffi'-'I•ts indicated that 
n<oi thcr M.edic&re !'Or any other State DRG payment system had 
included psyd:iatric units in the plan. The commentors 
indicated that DRGs do r.ot appropriately reimburse psychiatric 
unjt_ RervicE"s. 

RESPOl~S:S: The nocuna:-;nta tion provided by the corrwtentor per
t<;ins to slc.te' s reimbursement policies for inp<>tient psy
chiatric- ~ervices for pPrsons ur,<Jer 21. This service may be 
separately definAd and rei~bursed in short acute care distinct 
part- un:~ts or fn·estanding psycLiatric hospitaJ.s such as exist 
in Billings anc Helena. This polic:r summary does not address 
it.seli to the reimburserr.ent method fer acutP care inpatient 
ho~pitnl services. In the cssP of psychiatric huspital care 
for persGns under 21 years old Montana Medicaid has a reason
able cGst based reimbursement system. Distinct part psychiat
ric units do nc,t qualify for this type of service reimburse
men1:. 

Several states, in designing prospective payment systems 
utili:<ing DRG classification syste~s have included <1i.stinct 
part psychiatric units. These states included Georgia, 
Xaryland, Michigan, Ohio, South Carolina, South Dakota and 
Utah. 

In designing the Montana Me~icairl prospective payment system 
the Department considered exemption of special care units. 
Unlike l'fedicare, Medicaid cost reports were never produced 
segregating special care unit costs (SCU). Therefore, 
exemption lilas not considered a practical alternativE~ b('cal.lse 
of the considerable increase in administrative burden required 
of hospitals to amend their 1983 Medicaid cost reports. In 
addition to the problem of segregating SCU costs the 
Department wanted to maintain the simplest system possible and 
aclclress the pressur~ placed on utj .:'.ization re·uiew resources in 
reviewing inappropriate and/or excessive utilization of 
distinct part unit care. 

F. Reinstitutionalization 

COMPENT: One commentor suggested that for some cases the 
Av<"raqe Lel'gth of Stay reflt?cted in the proposed DRG system 
~muld encourage physicial!s to seek commitrneiJl to the Montana 
State Hospital rather than provide treatment locally. 

RI::SPONSE: The Department disagrees that prospective payment 
will lead to an increase in commitment of persons to the 
Montana State JTospi tal. Conuni tment pl~oceedings require that 2 

person be determined to be seriously mentally ill, pose a 
danger to themselves and/or others and that alternative place-
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ment in outpatient and short term inpatient hospital settings 
are medically inappropriate. 

It has been our experience that many such placements are 
administratively delayed. DRG reimbursement will provide a 
definite incentive to hospitals to seek timely referral to any 
appropriate discharge settings. This experience is substanti
ated by the large number of denials of Medicaid reimbursement 
for extended psychiatric unit stays caused by administrative 
delay in achieving discharge. This problem is further 
reflected in the testimony by one such provider who estimated 
that the administrative days not covered by Medicaid totalled 
$350,000 per year. 

G. Unbundling of Psychotherapist Services 

COMMENT: Several comments were received that the proposed 
rules appear to include licensed clinical psychologist, 
licensed clinical social worker, and some clinic services 
reimbursement in the DRG rate. This would seem to require 
that a hospital use its own staff or contracted psychothera
pists to provide necessary psychologist/social worker 
psychotherapeutic services to psychiatric patients in an 
inpatient psychiatric unit of a hospital. 

Under the Medicaid contract that each mental health center has 
with the Department of Social and Rehabilitation Services, 
each center is eligible for Medicaid reimbursement for supply
ing pschotherapy to its patients who are in an inpatient 
setting. Most of the centers' clients who are on Medicaid are 
chronically mentally ill (CMI). The conditions and problems 
of those clients are known well by their mental health center 
therapists. 

There are trust relationships between the CMI patient and the 
therapist which are difficult if not impossible !:or a new 
therapist in an inpatient unit to duplicate. Jt would be 
virtually impossible to maintain a continuity of care if the 
Medicaid rules discourage the use of a CMI patient's current 
therapist when the patient is hospitalized. That, in fact, 
would be the effect of the proposed rules. 

RESPONSE: The proposed DRG system is intended to pay a flat 
amount to a hospital for all medical services provided. The 
concept of unbundling services diminishes the effectiveness of 
the reimbursement system in assuring that only medical:y 
appropriate services are delivered. The commentor failed to 
explain why the advent of DRGs reimbursement would make conti
nuity of care virtually impossible. On the contrary, the 
incentive provided by DRGs is to encourage the most efficient 
ard medically appropriate services, including the use of 
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psychotherapists and clinical social workers, to achieve an 
appropriate patient outcome and timely discharge. 

The Department currently has a contractual arrangement allow
ing for !"ental Health Center personnel to provide inpatient 
services. Until such time as the contract expires, this 
arrangement will be allowed to continue. It is the intent of 
the Department to allow this period of time for the Mental 
Health Center organization to implement effective working 
relations~ips with the hospitals. At expiration of the 
current contract, these services will no longer be unbundled 
from the DRG payment. 

H. Residential Treatment Versus Outpatient Care 

COMMENT: One conunentor was concerned with the upgrading of 
mental health services for children and youth and whether the 
rule changes lead to increased placement of youth in residen
tial treatment, as has been suggested. If residential place
ments should increase, the commentor feared that therapeu
tically-undesirable choices were being made. That is, a youth 
who could best be treated while residing at horne would be 
placed in residence to obtain Medicaid funding. 

RESPONSE: The Department does not believe that DRG reimburse
ment for distinct part psychiatric units ~1ill cause an in
creased placement in residential treatment. Long term psychi
atric hospitals for children are not considered an appropriate 
replacement for community based mental health services. The 
current Medicaid preadmission criteria include a determination 
that ~lternative settings (i.e. short term acute care and out
patient settings) have been exhausted or would not be appro
priate prior to approving hospitalization on a long term 
basis. 

IV. HOSPITAL RESIDENTS 

The Department recognized during the development of DRGs that 
a special payment policy would need to be developed for the 
few persons who "reside" in hospitals. These are people who 
have substantial acute medical conditions of a long term 
nature which prevent their discharge to a lesser level of care 
setting. As DRG reimbursement prohibits interim billing these 
costs would not be adequately handled by DRG payments. To 
alleviate the problem the Department requested that hospitals 
suggest criteria to identify persons who are "residents" and 
how to reimburse for their care. As no hospitals responded to 
this request, the criteria as stated in the original notice 
were proposed by the Department. 
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A. Request to Reduce Length of Stay Fequirement 

COMMENT: The Department. should reduce the length of stay 
requirement from 9 months to as low as 90 days. The long 
period of time will cause a cash flow burden on hospitals. 

RESPONS~: The Department does not intend for thjs policy to 
a.ppJy to persons who have extended lengths of stay. Rather, 
the policy is intended for those persons who are likely to be 
in a hospital setting beyond 9 months. :n recognization of 
the cash flow burden the Department proposes to c.llow hospital 
residency status to be conveyed after 6 months a: occupancy 
and allow cycle billing every 30 days thereafter. 

B. Request to Modify Medical Criteria 

CO~MENT: The Department should not rely en indicators such as 
direct nursing care requirements for a person to qualify for 
"resident" status. Father, the Department should utilize more 
general requirements. 

RESPONSE: The Department's proposal is attempting to describe 
medical treatments which indicate acute level care is being 
provided rather than subacute level care. The comrnentor 
failecl to explain why the Department's proposal was too 
restrictive or what general requirements would successfully 
describe "residents". Therefore, the policy will remain as 
proposed. 

COMMENT: Several corr~ents were received regarding modifying 
the medical criteria as it is too restrictive. 

RESPONSE: The Department agrees and has inserted language 
into the rule to require utilization of a ventilator or 10 
hours of direct nursing care rather than Loth. 

c. Request for Clarification of Discharge Requirements 

COMMENT: one commentor suggested that SRS has the r~spon
sib~lity to determine the appropriate level of care, discharge 
needs and placement alternatives. As such, the requirement of 
the hospital to determine whether alternative placE;ment 
resources are available should be removed. 

RESPONSE: llospitals are required by Title 42 of the Code of 
Federal Regulations Part 482.21 (b) to "have an ongoing dis
charge planning program which facilitates the provision of 
follow-up care. In meeting this requirement hospitals are 
required to transfer or refer patients to appropriate facili
ties, agencies or outpatient services as necessary. The 
Department is requiring hospitals to show evidence of this 
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cictivity ao 
prevision. 

a condition cf quu,i:!ying for tl:l' f;pt->r.ial payment 
ThE policy wil' r£ruain as proposed. 

V. ADMJ NISTRJ\TJCJ> OF DRG SYSTF.I~ 

'"· Cor.cern Regarding Ability of Fiscal Ag<·c.t 

COt'MENT: On.: <:orr,ment was rccei•Jed rEogoording the ability of 
the fiscal agrnt to pruc~~s cla~ms in a timely manner on the 
scheduled implementation datr. 

RS.SPONSE: The DPp~L::-twent has ccnt:r:,F:t.t-~(1 v.ri th the f iscaJ age:~t 
to prcvide this capability. Work j .s proceeding on schtdtl.J e 
and failure of th" contractor to fulfil~ the terms of this 
coGtJ?r:t_ is not expected. Shou1r1 the situation arise• that 
claims could not he priced by the prospective method within 
the terms of the contract or vlithin the f.-deral guidelines, 
interim paymentK could be made using the p~rcentage of charge 
systen~ that is currpntly in plac(... The contractor has given 
the Df'partm<>nt assurances that the HMIS system wil: DP avail
ahl~ on schedule. 

COMM8NT: Concern Wi'ls 'IOicEod regarding cash flm: slowdowns 
b!"cause of implewer:tcction of the P.r,w system. 

RESPONSE: Th•· current contract for clu.ims procesdng and fed
eral regulations regarding claims processing set forth gui~e
lines for claims processing. These will be used to determine 
if claims payments ore not being mi'lde in accordance with these 
guideline~. Should a situation arjs~~ wherE:: these r€'quirements 
a_re not met, tJ1P existing percent cf charge reimbursement 
~Fthod would be used to n;ake interin1 lJ2yments. 

B. Physician Attestation 

COMMENT: Several commentors suggested that the Department 
mod2fy the physician attestation requirements tc' conform witl1 
the Medicarr requirements. The resulting change would provide 
less contrcvrrsy, more efficient administration and allow tl1e 
sarre protection against incorrect billing as t.he DepartJ:H·nt' s 
current requirement. 

RESPONSE: The D"part.ment concurs with the suggestior>. r.,n
~-which conformr; the physician at.tcstntion requirement 
~il; he added to the rul<>. 

C. Readmission Policy 

COMMFNT: Several commentors suggested the Department reduce 
the readmission policy by reducing the readmissions subject to 
review fr0m 30 days to 14 cloys in conformity with Medicare 
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policy. The commentors believed this change would reduce the 
administrative burden of utilization review. 

RESPONSE: The Department may review any admission and subse
quent admission without regard to stated time frame. The cur
rent policy will provide a more complete admission pattern 
from which to select cases for review. The primary cases 
which will be reviewed by the Department are those cases in 
which admission patterns are influencing pricing of services 
or create a question of quality control. A side benefit of 
the current policy will be the ability of the Department to 
detect abusive admission patterns and/or recipient "shopping" 
of medical care. As such, the current policy will remain as 
proposed. 

COMMENT: One comment was received that readmission review 
should be performed retroactively with a retroactive adjust
ment and that this was not reflected in the rule. 

RESPONSE: The Department feels that the proposed language 
agrees and reflects the policy of retroactive review and 
adjustment independent of the initial payment process. 

D. Unbundling Policy 

CO~~ENT: One cornrnentor requested clarification of the policy 
on unbundling of claims. Specifically, the cornrnentor ques
tioned whether the 7 days prior to admission and 7 days after 
discharge presented a delay to claims processing. 

RESPONSE: The Department will revi,;w all claims within 7 days 
of an admission or discharge as well as any claims received 
during a period of hospitalization to detect unbundling of 
services. The DRG payment is payment in full for all inpa
tient services. Any claims for services conflicting with the 
DRG payntent will he denied. Services provided outside of the 
period of ho8pitalization will be reported to the Department, 
but will not be denied. This activity will provide informa
tion about care patterns and help detect abusive recipient 
"shopping" of care. This policy will not delay claims pro
cessing. 

E. Transfer Policy 

COMMENT: A comment was received that transf~'r patients 
require extreme high utilization of resources in dF.termining 
the appropriate location for treatment ana that the reimburse
ment proposal penalizes each hospital that does an appropriate 
job of preparing a patient in critical condition for transfer 
to the appropriate facility. 
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RESPQt!SE: The policy adopted by the Department is to pay the 
hospital that transfers a patient a per diem based on the DRG 
plus any appropriate outlier the average length of stay and 
the length of stay in the transferring hospital. It also pays 
the discharging hospital the full DRG. This method pays up to 
two full DRGs in these cases. This method is similar to 
Medicare. Medicare originally intended to pay a single DRG 
for the transferring and discharging hospital and this method 
was proposed to allow hospitals time to establish administra
tive arrangements regarding transfers of Medicare patients. 
Should Medicare change its policy in this area, Medicaid would 
review its policy and decide whether to change or remain the 
same. 

F. Secondary Payor (Third Party Liability) 

COt'.MENT: A comment was received regarding the pricing of 
Medicaic1. claims as a secondary payor (third party liability). 

RESPONSE: The processing for Medicaid secondary payor claims 
will not be changed from the existing policy which is to 
deduct third party payments from the amount ~ledicaid would 
reimburse to compute the payment amount. Medicare Part 
A/Medicaid "crossovers" will still be reimbursed the Medicare 
deductible and co-insurance. 

G. Late Charges/Claim Corrections 

COMMENT: A comment was received regarding how late charges 
and claims corrections would be handled. 

RESPONSE: No change from the current process is expected for 
late charges and adjustments. 

VI. UTILIZATION REVIEW 

A. Preadmission Requirements 

COMMENT: Two commentors question the need for authorization 
of a hospital admission and/or length of stay prior to or dur
ing the hospitalization once a prospective payment system is 
implemented. 

RESPONSE: Authorization of hospital admissions and/or length 
o' stay prior to or during a recipient or applicant's hospi
talization was mandated by the 1987 Legislature. It is a 
requirement under ARM 46 .1;:>. 504 and became effective 7/1/87. 
No comments were rec<"ived prior to or during the hearing 
process for this rule to indicate that this would be an undue 
hardship on the provider community. This requirement will 
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contiJ1U<" to be necessary for hcspi tals w~ th one modioic<Jt iol'. 
Hospitals and/or hospital units not reirJbursed by Mec icaitl 
under the prospective payment system will continue to need to 
obtain length of stay authorizaticm~ but hospitals and/or 
hospital units which are reimbursed under the prospective 
payment syster.l will be required only to obtain qc]n,i.=sion 
authorization. ARM 46.12.504 is being amended to reflect this 
change. 

B. Denial Letter 

COMMENT: Several cornrnentors have requested tho\ l·lc'dicaid 
develop a policy simj lar to Medicare's to outlinc whether 
hospitals may issue a denial letter to Metlicaid rHcipients in 
the following two instances: 

A. When the Medicaid recipient has been dischcrged but opts 
not to leave the facility. 

B. When the Medicaid recipient's admission has been 
determined by the hospital or Medicaid agency or its 
designee to not be medically necessary yet the recipient 
and the physician opt to proceed with the admission. 

RESPON"SE: '!'he Department's currE::Ht pol1.cy is that tllf~ deci
sion to issue denial letters is the resFonsibility of the 
individual provider. The Medicaid staff is developing in 
conjunction with the Department's l~gal staff a more detailed 
policy to address these issues. 

c. On-Site Record Review 

COMMENT: Several cornrnentors have requested that Medicaid 
develop a policy similar to Medicare 1 s to outline whether 
hospitals may issue a denial letter to Medicaid recipients in 
the following two instances: 

A. When the Medic8id recipient has b~en discharged but opt~ 
not to leave the facility. 

ll. When the Medicaid recipient 1 s admission has been 
determined by the hospital or Eedicaid agency or its 
designee to not be medically necessary yet the recipient 
and the physician opt to proceed with the admission. 

RESPONSE: The Department's current policy is that the 
~ecision to issue denial letters is the responsibility of the 
individual provider. l'he Medicaid staff is developing in 
conjunction with the Department's legal staff a more detailecl 
policy to address these issues. 

COMMENT: A commentor asked for clarification as to whether 
the majority of retroactive review of medical records wil1 he 
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pPrforrred on-site at the provider's facility or will require 
that the hospital ~end copies of the medical record to the 
Department: or its designee. 

REf.POJ':rsg: It in the Depa~·tment' s intent to per£orr:1 retrospec
ti\'(' review or-r;ite at thE= 1 ruvider' := facility tv tl1t.~ greate~t 
degree possible. The Department, however, reserves the right 
to reauest copies o:r TII£-odir.::al records as neeOe<i. 

D. Reimbursement for Copying Costs 

CO~!MENT: Several comrr.en1:ors have questioned whether Medicaid 
IYi 1' reimburse providers for the costs of copying medical 
records should they be requeste~ for review by the Department 
or its designee. 

RESPONSE: The Department has historically required providers 
to furnish medical records upon request for retroactive 
review. The costs for these copies are reflected in the 
current base price and any payment we would make for these 
costs would result in a decrease in this base price. 

VJJ.. RE!iABILI'J'ATlON UNITS 

Reimbursem~nt of Certified Rehabilitation Units 

The original policy for the reimbursement of certified reha
bilitation units of acute care general hospitals was to 
include this typP of servioP in the prospPctive DRG reimburse
ment system. This policy was updated to provide the GOt 
stop-lose consideration to outliers and just r~cently an 
option to provide 70% stop-loss consid~ration to outliers with 
lengths of stays over 90 days with a ceiling on total facility 
reimbursement of TI:FRA costs. The 70% stop-loss consideration 
was proposed as a method to reduce the risk of catastrophical
ly long staye without affecting the base price. 

C0/1MENT: on .. cornmentor. responded thvt the 70% outlier pro
v~sion would be adequatP if the 90 day length of stay thresh
old were eliminated. 'Ihf> commentor stated that this threshold 
v1as arbitrary and established for the purpose <'f reducing 
manual claims processing and would result in eliminating 19 of 
23 Medicaid Rehab unit discharges. This would provide little 
opportunity to rectify the rehab rein>hursement inequity. 

Several cornmentors rr:sponded that the 60% is inadequate for 
Rehab units. One comment called for the exemption of Rehab 
units from the prospective reimbursement system because the 
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present DRG system is not sufficiently accurate to project 
normatiwo consumption of resources for rehab patients. 

RESPONSE: DRG's provide a classification system based on the 
rationale that patients can be divided into clinically coher
ent groups with reasonably similar resource consumption. 
Patients receiving rehabilitation care services cannot always 
be placed in clinically coherent groups for a number of 
reasons: 

The type of treatment provided in these units is 
generally long term with great variations in length of 
stay. 

The focus of the DRG system has been on patients in 
acute care facjlities and there is a limited database on 
the resource needs of patients in rehab units. 

It is also important to note that there are no rehab diagnosis 
or DRGs per se. At least part of rehabilitation is a normal 
part of treatment in a sh0rt term general hospital. At times 
the rehabilitation will. be consistently related to the DRG 
and, at times, it will not. 

In response to these comments, the Department will provide 
rehabilitation units the E>xemption from the proposed rules. 
These facilities will remain subject to TEFRA limits issued 
Rehab unit provider numbers similar to Medicare and costs for 
these units will be aggregated for future policy review. 

VIII. SPECIAL PAYMENT PROVISIONS 

A. SolE' Community Hospital Stop-loss 

COMMENT: One cornrnentor requested special consideration for 
all hospitals under 50 beds and sole community provide~es. 

~~SE: The Department agrees to grant stop-loss to 
facilities with sole community providers designation and 
providers with less than 51 beds. Any necessary change in the 
base price will be made in the calculation of budget 
neutrality. 

B. Technical Adjustment Process 

CO!-lMENT: One cornrnentor questioned how future hase prices 
would~e calculated, 

RESPONSE: Tl;e 
such as case 

18-9/24/87 
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inflation and legislative appropriations. These changes will 
be subject to the rulemaking proces,. including comment and 
response. 

C. Base Rate Calculation 

COMMENT: One commentor questioned the computation of the base 
price. The base price systems from cost reporting data of 
1983 indexed forward by the DRI, which is tied to inflation. 
Decreasing inpatient census and other market factors unrelated 
to inflation have driven the cost per case up 10-11 percent 
since 1983. Using inflation factors will only allow for a 5-6 
percent increase. Although the commentor had not seen how the 
rate was exactly ascertained, strong reservations as to its 
pertinence were voiced. The commentor also disagreed with the 
use of a statewide average rate for all hospitals stating that 
the cost to treat cases varies greatly from hospital to hospi
tal. 

RESPONSE: The Department feels that the method for computing 
the base rate results in an "dequate price for economically 
and efficiently operated hospitals. The fact remains that 
Medicaid prospective payment systems are limited by federal 
regulations to pay no more in the aggregate than what would 
have been paid under a TEFRA cost based system. The Depart
ment feels that prospective payment will allow economical and 
efficient hospitals to recover costs. 

The Department has had information regarding the development 
of the prospective payment system available for review as 
early as March of 1986. To date, no requests for this infor
mation have been received. 

Although Medicare and scme other states' Medicaid programs 
have used hospital specific factors in the calculation of 
their rates, Medicare is proceeding toward a national average. 
It should also be noted that the hospitals in Montana that 
participate in Medicaid are a fairly cohesive group. As 
stated by another commentor, 87% of Medicaid reimbursement 
goes to ten facilities. These facilities have a major effect 
on determination of the base price. The base price is 
expected to benefit the smaller facilities, but the effect of 
this benefit is not at the risk of under-reimbursing the 
larger faci.li ties because of the low percentage of Medicaid 
CQses in the small facilities. 

IX. MISCELLANEOUS CO~lENTS 

A. Obstetrical Service Rates 

COMMENT: One commentor noted that on every DRG examined, the 
reimbursement rate will be less than the cost of providing the 
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service. Obstetrical services is the worst case in which 
reimbursement would be 25% less than cost. 

RESPONSE: The Department disagrees. Roth base year modeling 
and FY 86 modeling indicate that prospective p?.yment tor 
obstetrical care would closely assimilate cost rPimbursement. 
Because of concerns raisc:::d about reirnbur:.=o:emel~t uf neonat.:=tJ 
intensive care, the policy was revised below. 

COMMENT: One commentor recommended the Department add DRG 385 
to the list of neonate intensive care nr-Gs subject to special 
outlier consideration. 

RESPONSE: Th"' Department concurs. In reviewing the impact of 
the change on the system, the Departn,ent raised the outlier 
set aside and recalculated the base price to be $1,248.10, 

B. F.ural Facilities - Volume Considerations 

COMMENT: One comment was received stating that prospective 
payment reguir<>s that for hospital!'< to recover their costs, 
they require a significant volume of patients to create an 
average. The commentor noted that 10 hospitals receive 87% of 
the ll'edicaid reimbursement while 46 hospitals receive less 
than 13~ of the reimbursement. 

RESPONSE: The Department disagrees. Prospective payment 
requires an adequate rate rather than a high volume of cases. 
The Department feels that the use of a statewide average rate 
provides an adequate rate for all hospitals. 

C. Using the Mean Versus the Median Averages 

COMMENT: One comment was received that the Department is in
appropriately using averages to determine reimbursement 
levels. The commentor further noted that the Department 
capriciously diluted the mathematical computations and reduced 
the reimbursement to rural facilities by l1sing a mean average 
rather than a median. The comment contended that when there 
is a deviant population, such as in health care, that a median 
average should be used. 

RESPONSE: The Department disagrees with this comment. The 
use of a statewide average base price results in an increase 
in the reimbursement to rural facilities in general. Averages 
are also used in lengths of stay which affects reimbursement 
for outlier payments. While health care may have a statis
tically deviant population, the prospective payment systerr, was 
designed to reduce the affects of an extreme case through the 
use of day and cost outliers. 

18-9/24/87 Montana Administrative Register 



-1686-

D. E~se Data Wa~ Not ReprPsontative or Medicaid Population 

COM."'ENT: One comment was rcc.:eived that the base data that was 
used 1n the design of thP system was not representative of a 
Medicaid population. 

RFSPONSE: The base data used in the design o± the program was 
all Kcdicaid data, Medicaid claims, Medicaid cost report 
infor~,ation and Nedicaid informatiol' fror.. other states. We 
feel that this is one of the most important design features. 
This "eiirburser;-,cr;t system VI<'~S designed to fit the Mor.tana 
Medicaid prcsram. 

F. Administrative Burden Versus Medical Outcome 

COlvU.1EN'r: One comment was 
ccn-t-inually increasing the 
with M~dicaid recipients. 

received that the Department is 
administrative costs of complying 

RESPONSF:: The Department has p>::oposed this rule and marle 
changes- in response tc comments ~ith efforts to utilize 
existing administrative "tructure whenever possible. It is 
not the intent of the Department to place undue administrative 
burden on the provider. 

F. DRG Grouper Version 4.0 

COMMENT: A comment was received that the published rule had 
several DRGs that had different descriptions from Version 4 as 
published by HCFA effective October 1, 19£6. A commer:t was 
also received that changes to relative weights were presented 
at the public hearing and that adequate time to respond to 
these changes was not available. 

RESPONSE: The Department agrees that descriptions were <lif
feren_t .. and has changed the descriptions cor the final rule. 
The Department did make changes to DRG 401-405, 457, 472 ar:d 
4"73 at the public hearins in response to comments received 
before the hearing. This was done for the purpose of allowing 
response to thes<· changes during the comwent period rather 
than n1<>king the change during the comment period and not 
affording a opportunity to respond. 

COMMENT: A comment was received that several of the group 
descriptions had not been updated to version 4.0 nf the H.S.I. 
Grouper. These included 358, 359 and 3~1. 

RFSPOHSE: The Department has updated these descriptions to 
conform INi th changes made by the Health Care Financing Admin
istration. 
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G. Training and Education 

COMMENT: One comment was received that it will be necessary 
to hold education and training session regarding the technical 
aspects, processes of billing, collections and follow-up on 
the DRG system. The commentor suggested 60 day time period be 
provided between the training sessions and implementation. 

RESPONSE: The Department plans to hold training sessions 
regarc1 ing flRG implementation. The Department will schedule 
these sessions at a later date. The Department does not feel 
that the changes to billing and claims processing will neces
sitate a lengthy or complex session. 

H. Rule Authority 

COI<f_MENT: An attorney from r.egislative Council suggested a 
correction to the rule authorities. 

RESPONSE: The Department agrees and the suggested correction 
has been made. 

I. Neonatal Intensive Care Units 

COMMENT: one comn1entor suggested excluding neonate intensive 
care units of general acute hospitals. 

RESPONSE: The Department has provided signficiant risk 
protection to neonate intensive care flRGs (385-390) and does 
not agree that these units should be excluded. The costs 
associated with this care were included in the calculation of 
the weights and base price and would require recalculation of 
the weights and price to accomplish. As such, the proposal 
will remain the same. 

7. These rules will be effective October l, 1987. 

,, / 

- ·<;;.,; ~> .. '-?'7--: 

Director, sjcial and Rehabilita
tion Services 

Certifi~d to the Secretary of State ~-S~ep~~ _____ r_l_4 ________ , 1987. 

18-9/24/87 Montana Administrative Register 



-1688-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through IV and 
amendment of Rules 46.12.204, 
46.12.501 and 46.12.502 per
taining to Medicaid reim
bursement for the services of 
nurse specialists 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES (I) 46.12.2010, (II) 
46.12.2011, (III) 46.12.2012 
AND (IV) 46.12.2013 AND 
AMENDMENT OF RULES 
46.12.204, 46.12.501 AND 
46.12.502 PERTAINING TO 
MEDICAID REIMBURSEMENT FOR 
THE SERVICES OF NURSE 
SPECIALISTS 

1. On August 13, 1987, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules (I) 46.12.2010, (II) 46.12.2011, (III) 
46.12.2012 and (IV) 46.12.2013 and amendment of Rules 
46.12.204, 46.12.501 and 46.12.502 pertaining to Medicaid 
reimbursement for the services of nurse specialists at page 
1331 of the 1987 Montana Administrative Register, issue number 
15. 

2. The Department has amended the following rules as 
proposed with the following changes: 

46.12.204 RECIPIENT REQUIREMENTS, CO-PAYMENTS 
subsections (1) through (4) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 

46.12.501 SERVICES PROVIDED Subsections (1) through (2) 
remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA; AUTH Extension, 
Sec. 4, Ch. 329, L. of 1987, Eff. 10/1/87 

IMP: Sec. 53-6-103 and 53-6-141 MCA 

46.12.502 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM 
Subsect1ons (1) through (3) (d) remain as proposed. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH 
Extension, sec. 113, Ch. 609, L. of 1987, Eff. 4/24/87 

IMP: Sec. 53-2-201, 53-6-103, 53-6-141 and 53-6-402 MCA 

3. The Department has adopted the following rules as 
proposed with the following changes: 

46.12.2010 NURSE SPECIALIST SERVICES, REQUIREMENTS 
Subsection (1) remains as proposed. 
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AUTH: Sec. 53-2-201 and 53-6-113 MCA; AUTH Extension, 
Sec. 4, Ch, 329, L. of 198~, Eff. 10/1/87; S<>c. 2, Ch. 77, L. 
of 1985, Eff. 10/1/85 

IMP: Sec. 53-6-101 MCA 

46.12.2011 NURSE SPECIAL!ST SERVICES, DEFINI~!ONS 
Subsections ( 1) and ( 1) (a-) r<>ma in as propo_s_€,-,f_~-
(b) "Medical protocol" means an agreement-f.,)- or standing 

order-f.,+- between the physiciar: and the nurse practitioner or 
midwife which defines the medical functions, hospital proce
dures, referrals, communications, consultations and backup 
arrangements for the nurse practitioner or midwife. 

Subsections (1) (c) through ( 1) ( j) remain as proposed. 

AUTH: Sec. 53-2-2G1 and 53-6-113 MCA; AUTH Extension, 
Sec. 4, Ch. 329, L. of 1987, Eff. 10/1/87; Sec. 2, Ch. 77, L. 
of 1985, Eff. 10/1/85 

IMP: Sec. 53-6-101 MCA 

46.12.2012 
QUIRE~lENTS 

proposed. 

NURSE GPECIA!,IST 
Subsections (1) 

SERVICE~S~,~~A~D~D~I~T~I~O~N~A~L~~R~E~
througK (2) remain as 

AUTH: Sec. 53-2-201 and 53-6-113 MCA; AUTH Fxtension, 
Sec. 4, Ch. 329, L. of 1987, Eff. 10/1/87; Sec. 2, Ch. 77, L. 
of 1985, Eff. 10/1/85 

IMP: Sec. 53-6-101 MCA 

46.12.2013 NURSE SPECIALIST SERVICES, REIMBURSEMENT 
Subsections (1) through (7) (h) remain as propc·ge;r:-

AUTH: Sec. 53-2-201 and 53-6-113 MCA; AUTH Extension, 
Sec. 4, Ch. 329, L. of 1987, Eff. 10/1/87; Sec. 2, Ch. 77, L. 
of 1985, Eff. 10/1/85 

IMP: Sec. 53-6-101 MCA 

4. The Department has thoroughly considered all commen
tary received: 

COMMENT: The Department did not require the supervising phy
sician for the Nurse Anesthetist to be an anesthesiologist. 

RESPONSE: The Department intends to allo~1 flexibility <OS to 
the speciality of supervising physician in order to allow 
Certified Registered Nurse Anesthetists (C'RNA) to practice. 
Ry limiting the supervising physician to an anesthesiologist, 
there are certain geographic locations where a nurse anes
thetist could not provide services because no anesthesiologist 
is available. The definition of the supervisory role must be 
agreed upon between the professionals, not by the Department. 
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T~Prefore, the D~pc11r~~nt intends to hav~ t]',f! rules remain as 
proposed. 

COMM.E~T: It is unclear why the j--eimbursement level for nurse 
~~ec-ialists :. .::.;: not thP saiT"Ie fee as the phybj cian receives 
a~.thou(_Jh tht;: nu.!:":..;e spccirllist- j.s providing tr.e same f;(=-1-v-.::_ce. 

RESPONSE: Durir;g thE- lobbying efforts :!.n support of Senate 
Bill 1 .. /C, t:re nurse~• promoted thf:.·i r servicP£ as being cost 
E!ffective beC'A.use the1r charges were Jess than a physician 1 s 
usual and rustornary charges for the same s~~rvice. The Depart
!:\ent' s procf''""c1 reirr.Jcursernent Iccthr,dol ogy for establishing a 
Mec1icai~ r~te is the same method cur!cntly used within physi
cian ~-:ervices for newly esta.hlished prc·cedures. 

The cap o• 80% of thE- physician's fee is the DeFartrnent's 
E.:.ffort to develop a cost- containment component for a newly 
~stablishe~ proviJer. 

':'here fore, t.he Depa1·tnent intends to have thee rules 
remain as proposed. 

CCM~ENT: An attorney from Legislativ£ CounciJ. su~qested 
numerous changes in authority and implementation c~tations 2nd 
a grarnroatic~.>l change. 

FESPONSE: The Department 1-.as cornpl~ed with thE> rPviewing 
attorney's request. 

5. These rules will be 

Certified to the SRcretary of 

effective October ., 1987. 

D~~.~~~~~a--nd Pehabilita
tion Services 

Stat.e~_ij!__, 198:. 
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VOLUME NO. 42 OPINION NO. 25 

BANKS AND BANKING - Appropriate institutions for deposit 
of county, school district, and protest fund moneys; 
CREDIT UNIONS - Appropriate institutions for deposit of 
county, school district, and protest fund moneys; 
PUBLIC FUNDS - Appropriate institutions for deposit of 
and permitted types of investment for county funds; 
SCHOOL DISTRICTS - Appropriate institutions for deposit 
of funds; 
SECURITIES - Parmi tted types of investments for county 
moneys; 
UNITED STATES - Treasury investment growth receipts as 
reflecting ownership in a direct obligation of; what 
constitutes an agency of; 
CODE OF FEDERAL REGULATIONS - 12 C.P.R. § 611.400 (a) 
(1987), 24 C.P.R. § 390.1 to 390.45 (1986); 

MONTANA CODE ANNOTATED - Sections 7-6-201, 7-6-202, 
7-6-206, 7-6-207, 7-6-213, 15-1-402, 17-6-103, 17-6-204, 
20-9-212, 20-9-213, 32-1-105, 32-1-107, 32-1-108; 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att 'y Gen. 
No. 60 (1986), 42 Op. Att'y Gen. No. 16 (1987); 
UNITED STATES CODE - 12 U.S.C. §§ 1431, 1452, 
1717, 1718, 1721, 1722, 1723, 1723a, 2002, 2012, 
2055, 2072, 2073, 2079, 2122, 2124, 2134, 2153, 
28 u.s.c. §§ 451, 1349. 

1455, 
2013' 
2155; 

HELD: 1. A county treasurer may utilize the services of 
an investment or brokerage firm to purchase 
securities of the kind specified in section 
7-6-202, NCA. 

2. A county treasurer may not invest in private 
mutual funds which contain only those kinds of 
securities specified in section 7-6-202, MCA. 

3. Securities issued by the Government National 
Mortgage Association, the Federal Home Loan 
Mortgage Corporation, the Federal Home Loan 
Bank Board, the Federal National Mortgage 
Association, and Farm Credit System banks are 
permissible investments under section 7-6-202, 
MCA. Mortgage-backed certificates issued by a 
private entity but guaranteed by the 
Government National Mortgage Association are 
not permissible investments under section 
7-6-202, MCA. Treasury investment growth 
receipts represent investments in direct 
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obligations cf the United Stcttes goverr.mPnt 
permissible under section 7-6-202, MCA. 

4. The permissible alternatives for deposit or 
investment of county general fund moneys, 
protest fund moneys, and school distr~ct 
moneys differ and are governed, respectively, 
by sections 7-6-202 to 213, 15-1-402, and 
20-9-213 ( 4) , !'.CA. 

James c. Nelson 
Glacier County Attorney 
Glacier County Courthouse 
Cut Bank MT 59427 

Dear Mr. Nelson: 

11 SeptPrnber 1987 

You have requested my opinion concerning the following 
questions: 

1. May a county treasurer utilize the 
services of an investment or brokerage 
firm to purchase securities of the kind 
specified in section 7-6-202, MCA? 

2, May a county treasurer invest public 
money in private mutual funds which, in 
turn, contain only securities of the kind 
specified in section 7-6-202, MCA? 

3. Are the following investments "securities 
issued by agencies of the United States" 
under section 7-6-202, MCA: (a) mortgage
backed certificates guaranteed by the 
Government National Mortgage Association; 
(b) mortgage-backed certificates issued 
by the Federal National Mortgage 
Association or the Federal Horne Loan 
Mortgage Corporation; (c) bonds or other 
securities issued by the Federal Horne 
Loan Bank Board or the several banks of 
the Farm Credit System; and (e) treasury 
investment growth receipts? 
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4. Are there any dif.:erenceE ifl- tbe kinds o=: 
investrnents whlch may be made by a count}· 
treasurer with respect to school district 
moneys, tax protest fund moneys, and 
general fund moneys? 

A response to thesB questions requires anolysis of state 
0r.d federal statuto,..y provisions, federal requlations, 
and related deci•ionnl authority. 

I. 

The deposit or investment of public money held by a 
county or city treasurer is largely governed by sections 
7-6-201 to 213, NC./1. Such mor<>ys not necessary for 
immediate use may be placed into savings or time 
deposits in banks, building and loan associations, or 
credit unions located in the involved county, city, or 
town. §§ 7-6-201 (2), 7-6-206 (1), 7-6-213, MCA. 
Repurchase agreements may be entered into, after a 
bidding process, with any financial institution licensed 
(a) to do business in the state, (b) to accept demand 
payments, and (c) to buy and sell securities 
(§ 7-6-213 !5), MCA); such an agreement is defined in 
section 7-6-213 (2), MCA, as "a contract that specifies 
the minimum and maximum of public money that the local 
governing body will invest under the contract in 
securities that the financial institution will sell to 
the local governing body and that the financial 
institution will repurchase on mutually agreeable 
terms.'" Financial insti tutians so qualifying include 
conunercial banks, trust companies, and investment 
companies as defined in sections 32-1-105, 32-1-107, and 
32-1-108, MCA. Public money nat necessary for immediate 
use may also be invested "in direct obligations of the 
United States government and securities issued by 
agencies of the United States." § 7-6-202, MCA. 
Finally, such money may be placed into the state pooled 
investment fund established under section 17-6-204, MCA. 

The investment limitations under section 7-6-202, MCA, 
are d~rected only to the types of securities which may 
be purchased. There i.s no express or implied limitation 
on the involved treasurer's ability to utilize the 
services of an investment company for the purpose of 
buying those securities. Indeed, use of an investment 
company to purchase securities is clearly incidental to 
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the exercise of the specific grant of authority in 
section 7-6-202, MCA, and no policy or statutory ground 
exists to foreclose that use. I note, however, that a 
treasurer may not use an investment company for the 
purpose of making demand or time deposits since, as 
stated above, that form of transaction is restricted to 
banks, savings and loan associations, and credit unions. 

II. 

The second question must be answered negatively. Even 
though the mutual fund may be limited in its holdings to 
investments in which the treasurer could directly invest 
under section 7-6-202, MCA, the actual security being 
purchased is an interest in an investment company. 
~. United States v. National Association of 
Securities Dealers;422 U.s. 694, 697-98 (1975); see 
generally T. Hazen, The Law of Securities ReQ"ulatiOn 
§ 17.5 ( 1985) (discussing federal regulatJ.on of 
distribution and pricing of investment company shares) . 
No statutory provision extends to a county or city 
treasurer the authority to make that form of investment, 
and there is no basis for inferring such power. 

III. 

The term "agency of the United States" as used in 
section 7-6-202, MCA, is not defined. However, section 
17-6-103 (3), MCA, does designate various, entities as 
"agencies of the United States" in connection with 
identifying securities which may be used to secure the 
deposit of public funds by the State Treasurer: 

The following kinds of securities may be 
pledged or guarantees may be issued to secure 
deposits of public funds: 

(3) securities issued or fully guaranteed by 
the following agencies of the United States or 
their successors, whether or not guaranteed by 
the United States: 

(a) commodity credit corporation; 
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(b) federal intermediate credit banks; 
(c) federal land bank; 
(d) bank for cooperatives; 
(e) federal home loan banks; 
(f) federal national mortgage association; 
(g) government national mortgage association; 
(h) small business administration; 
(i) federal housing administration; and 
(j) federal home loan mortgage corporation[.] 

County treasurers are also authorized to require 
security for deposits of public money under certain 
circumstances, and such security must consist either of 
those instruments specified in section 17-6-103, MCA, or 
cashiers checks issued to the depository institution by 
a federal reserve bank. § 7-6-207(1), MCA. 
Consequently, if the Legislature intended the term 
"agencies of the United States" in sections 7-6-202 and 
17-6-103(3), MCA, to be applied identically, securities 
issued by the entities listed in your third question 
would be deemed appropriate forms of investment under 
section 7-6-202, MCA. 

Nonetheless, a somewhat different conclusion as to the 
meaning of the term "agencies of the United States" is 
supported by an analysis of federal statutes, 
regulations, and decisional authority. 28 U.S.C. § 451 
defines the term "agency," as used in Title 28 of the 
United States Code, to include "any department, 
independent establishment, commission, administration, 
authority, board or bureau of the United States or any 
corporation in which the United States has a proprietary 
interest, unless the context shows that such term was 
intended to be used in a more limited sense." 28 U.S.C. 
§ 1349 further states that federal "district courts 
shall not have jurisdiction of any civil action by or 
against any corporation upon the ground that it was 
incorporated by or under an Act of Congress, unless the 
United States is the owner of more than one-half of its 
capital stock." As a general matter, these provisions 
require an analysis of the involved entity's function, 
operation, management and, as to corporate entities, 
ownership status. See Rauscher Pierce Refsnes, Inc. v. 
Federal Deposit Insurance Company, 789 F.2d 313, 314 
(5th Cir. 1986); Acron Investments v. Federal Savings£ 
Loan Insurance Corporation, 363 F.2d 236, 239-40 (9th 
Cir.), cert. denied, 385 U.S. 970 (1966). 
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As to most of the entities listed in the thir~ question, 
the determination of agency status under 28 u.s.c. § 451 
is relatively straightforward. The Government National 
Mortgage Association (GNMA) has been recognized as a 
"wholly owned government corporation within the 
Department of Housing and Urbar; l'evelopment" (Rockford 
!-ife Insurance Company v. Illinois Department of 
Revenue, 55 U.S.L.W. 4747, 474~-48 (June 8, 1987)) and 
an agency of the United States under 28 U.S.C. § 451 
(Government National Mortgage Association v. Terry, 608 
F.2d 614, 617-20 (5th Cir. 1979)). See 12 U.S.C. 
§§ 1717 (a) (2) (A), 1723 (a). Unlike GNMA;--fhe Federal 
National Mortgage Association (FNMA) is a corporatjon 
which, although established pursuant to federal statute, 
is privately owned. 12 u.s.c. §§ 1717 (a) (2) (B), 1718, 
1723(b), 1723a(d) (2) 1 see Roberts v. Cameron-Brown 
Company, 556 F.2d 356, 3~(9th Cir. 1977); Northrip v. 
Federal National Mortgage Association, 527 F.2d 23, 32 
(6th Cir. 1975) 1 Farmers & Traders State Bank v. 
Johnson, 121 Ill. App. 3d 43, 76 Ill. Dec. 565, 458 
N.E.2d 1365, 1369 (1984). FNMA is therefore not an 
agency of the United States fnr federal jurisdiction 
purposes. The Federal Home Loan Bank Board (FHLBB) and 
the Federal Home Loan Mortgage Corporation (FHLMC) are 
indisputably federal agencies. See 12 U.S.C. § 1437(b) 
(expressly deeming FHLBB an independent agency within 
the executive branch) 1 12 U.S.C. § 1452 (e) (expressly 
deeming FHLMC an agency under 28 u.s.c. §§ 1345 and 
1442). Because GNMA, FHLMC, and FHLBB are "agencies of 
the United States" under any interpretation of that 
term, securities issued by them pursuant to 12 U.S. c. 
§§ 1431 (b) , 1455 (a), and 1721 (b) are proper investments 
under section 7-6-202, MCA. 

The Farm Credit System includes, inter alia, federal 
land banks, federal intermediate banks, -aDd federal 
banks for cooperatives. See 12 u.s.c. § 2002; 12 C.F.R. 
§ 611.40D(a) (1987); see generally 11 N. Harl, 
Agricultural Law § 100-:D:l (1986)(describing the 
operation of iJi"e several Farm Credit System banking 
institutions). Each of these entities "is an 
instrumentality of the United States, created to carry 
out the congressional policy and objectives of the [Farm 
Credit] Act." 12 C.F.R. § 611.400(a); see Memphis ~nk 
~ ~ Companv v. Garner, 457 U.S. 392, 395 n.4 (1983). 
All Farm Credit" System banks are authorized to issue 
bonds or other securities, and all such obligations are 
"deemed to be instrumentalities of the Government of the 
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United St-,;1t.es" whcs2 principal ~_r,c1 interest ~-lrF" 
generally exempt from federal, state, and local 
taxatior .. 12 u.s.c. §§ 2012(10), 2055, 2072(10), 2079, 
212"(10), 2134, 2153(b). Despite the largely tax-exe~pt 
status of such securities, they are not guaranteed by 
the United States, and the issuir.g banks are discrete 
corporate entities whose cap~tal stock is privztely 
reld. 12 t;.s.c. §§ cC13(b), 2073(b), 2124(c), 21551dl; 
see H.R. Rep. No. 425, 99th Cong., 1st Sess. 5, 
reprinted in 1985 U.S. Code Cong. & Ad. News 2587, 2591. 
The Farm Credit System banks are thus, as stated in 
Federal Land Bank of Columbia , .. Cotton, 410 F'. Supp. 
169, l71\N.D~.l97':>), with reference to a feceral 
l('!nd bank, "obviously meant to be ... private, rather 
than governmental, corporation[s] which would merely be 
subject to various federal regulations." They are 
conseguEOntly not agencies of the United States within 
the meaning of 28 u.s.c. § 451. 

While the issue is close, I conclude that the term 
"agencies of the United States" in sections 7-6-202 and 
17-6-103(3), MCA, should be applied similarly. First, 
section 17-6-103, MCA, was initially enacted by 1975 
Mont. L. ch. 298, § 4, and the Legislature was 
presumably aware of its provisions when section 7-6-202, 
MCA, was amended by 1985 Mont. L. ch. 620, § 1, to add 
the words "and securities issued by agencies of the 
United States." It is thus reasonable, under accepted 
canons of statutory construction, to conclude that these 
sections should be read harmoniously. See 42 Op. Att'y 
Gen. No. 16 (1987) (the definition--of t~he term 
"subdivision" in the Subdivision and Platting Act should 
be deemed applicable to the use of such term in a 
related statutory provision). Second, irrespective of 
the technical status of the FNMA and the Farm Credit 
System banks as agencies of the United States for 
federal jurisdiction purposes, the Legislature obviously 
viewed them as federal instrumentalities when section 
17-6-103, MCA, was adopted in 1975, and the nature of 
these entities has not materially changed thereafter. 
In this latter regard, it must be emphasized that FNMJI. 
assumed its present form in 1968 (Pub. L. No. 90-448, 
§ 801, 82 Stat. 476, 536; H.R. Rep. No. 1585, 90th 
Cong., 2d Sess., reprinted in 1968 U.S. Code Cong. & 

Admin. News 2873, 2943-44) and that all Farm Credit 
System banks had become privately owned by the same 
year. It appears probable, therefore, that the 
Legislature utilized the term "agencies of the United 
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States" wit.hout precise regard to whether the involved 
entity was within the executive branch of the federal 
government or otherwise federally owned, and, at least 
to the extent a particular entity is listed in section 
17-6-103(3}, MCA, it should be deemed a federal agency 
under section 7-6-202, MCA. 

Irrespective of GNMA's status as an agency of the United 
States, privately issued mortgage-backed certificates 
guaranteed by it pursuant to 12 u.s.c. § 1721 (g) (1} are 
inappropriate for investment under section 7-6-202, MCA. 
The issuer of such certificates is not GNMA but, rather, 
"a private party, generally a financial institution, 
that possesses a pool of federally-guaranteed 
mortgages." Rockford Life Insurance Company v. Illinois 
Department of Revenue, 55 U.S.L.W. at 4748; see New York 
Guardian Mortgagee Corporation v. Cleland, 473 F. Supp. 
409, 411 (S.D.N.Y. 1979}; Montgomery Ward Life Insurance 
Company v. Illinois 89 Ill. App. 3d 292, 44 Ill. Dec. 
607, 411 N.E.2d 973, 977 (1980}. Since section 7-6-202, 
MCA, requires the involved security to be issued by an 
agency of the United States, such mortgage-backed 
guaranteed instruments fall outside the provision's 
scope. 

Treasury investment growth receipts (TIGRs} are a form 
of investment in United States Treasury bonds offered by 
a particular investment firm; other such firms offer 
similar investments under different names. TIGRs 
evidence the holder's ownership of future interest and 
principal payments on specific United States Treasury 
obligations which, in the absence of payment default by 
the United States, are held in a special custody account 
by an independent trust company in certificate or book
entry form with the Federal Reserve Bank of New York. 
The holder otherwise has all rights and privileges 
ordinarily attendant to ownership of the bond. Should 
default occur, the holder has recourse only against the 
United States as the obligor on the bond. TIGRs, or 
like instruments, accordingly represent investments in 
direct obligations of the United States government 
permissible under 7-6-202, MCA. 

IV. 

The final question is partially answered by 41 Op. Att'y 
Gen. No. 60 (1986}, in which I held that funds in 
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protest accounts established under section 15-1-402, 
MCA, were not "public money" subject to the deposit and 
investment provisions of sections 7-6-202 to 213, MCA. 
I further stated that such protested funds could only be 
deposited into interest-bearing accounts of local banks 
or savings and loan associations (§ 15-1-402(6), MCA) or 
into the state unified investment program 
(§ 15-1-402 (7), MCA). Therefore, the investments 
alternatives permitted under 7-6-202, MCA, for "public 
money" in the possession of the county treasurer as part 
of the general fund are inapplicable to county or 
municipal taxes paid under protest pursuant to section 
15-1-402, MCA. 

Under section 20-9-212(10), MCA, a county treasurer is 
required to "invest the money of any [school] district 
as directed by the trustees of the district within 3 
working days of such direction." The investment or 
deposit discretion of the trustees is limited by section 
20-9-213(4), MCA, to (a) direct obligations of the 
United States government, payable within 180 days from 
the time of investment; (b) savings or time deposits in 
a state or national bank, building or loan association, 
savings and loan association, or credit union insured by 
the Federal Deposit Insurance Corporation, the Federal 
Savings and Loan Insurance Corporation, or the National 
Credit Union Administration and located in the same 
county as the school district or, in some instances, an 
adjacent county; and (c) the state unified investment 
program. The various differences between such 
investment or deposit alternatives and those in sections 
7-6-201 to 213, MCA, are clear and need not be detailed. 

THEREFORE, IT IS MY OPINION: 

1. A county treasurer may utilize the services of 
an investment or brokerage firm to purchase 
securities of the kind specified in section 
7-6-202, MCA. 

2. A county treasurer may not invest in private 
mutual funds which contain only those kinds of 
securities specified in section 7-6-202, MCA. 

3. Securities issued by the Government National 
Mortgage Association, the Federal Home Loan 
Mortgage Corporation, the Federal Home Loan 
Bank Board, the Federal National Mortgage 
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Association, and Farm Credit Syste~ banks are 
permissib:e investments under section 7-6-2G2, 
!<!CA. Mortgage-backed certificates issued by a 
private entity but guaranteed by the 
Government National Mortgage Assoc1ation are 
not permissible investments under section 
7-6-202, MCA. Treasury investnent growth 
receipts represent investments in direct 
obligations of the United States government 
permissible under section 7-6-202, MCA. 

4. The permissible alternatives for deposit or 
investment of county general fund moneys, 
protest fund moneys, and school district 
moneys differ and are governed, respectively, 
by sections 7-6-202 to 213, 15-1-402, and 
20-9-213 (4), MCA. 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the Matter of the Application of ) 
THE MONTANA DEPARTMENT OF INSTITUTIONS) DECLARATORY RULING 
(NOW DEPARTMENT OF FAMILY SERVICES), ) 
for a Declaratory Ruling, ) 

The Department of Institutions of the State of Montana 
has petitioned the Human Rights Commission to declare an 
exception to the sex discrimination provisions of the 
Governmental Code of Fair Practices. 

The petition was filed on July 7, 1986, and it seeks a 
determination as to whether an exception should be granted 
for the purposes of recruiting, appointing, assigning, 'and 
hiring only females for employment as cottage life 
attendants for shifts including coverage of a cottage by 
only one individual in its juvenile correctional 
institution, Mountain View School, Following notice to 
interested parties and notice to the general public a 
hearing was conducted on October 14, 1986. The Department 
appeared through its attorney, ~arl Nagel, Esq., and through 
department representatives, No interested party appeared to 
request intervention in the case by testimony or otherwise. 
Five exhibits were offered and admitted into evidence: Ex. 
1, layouts of cottage buildings at the school: Ex. 2, the 
position description of cottage life attendants: Ex. 3, the 
school policy for living area and personal searches; Ex. 4, 
cottage staffing schedules: and, Ex. s, excerpts from the 
Juvenile Detention Facility standards of the American 
Correctional Association. Copies of those exhibits are 
available in the Office of the Director of Family Services 
and the Montana Human Rights Commission. 

The Department made written submissions of proposed 
findings of fact and law, and to the extent any particular 
finding is not addressed here, it shall be deemed irrelevant 
or rejected. 

Having considered the hearing examiner's proposed order 
and no exceptions being filed, the Commission now makes the 
following: 

FINDINGS OF FACT 
1. Mountain View School is a facility of the 

Department of Institutions located northeast of the City of 
Helena, and its purpose is to provide services to children 
between the ages of 10 and 21 years by means of diagnosis, 
care, training, education and rehabilitation. 
§§53-1- 202 (1) (d) , 5 3-30-202 (l) , MCA. 

2. The school is operated to house and provide 
services for female youths who are committed there by Youth 
Courts of the Montana District Courts in adjudications of 
delinquency or for evaluation, 

3. While the school is the most secure facility for 
female youths in Montana, it is an "open• facility without 
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restrictive security at which ingress and egress is easily 
possible. 

4. The school has a capacity for approximately 60 
youths, and it currently has 53 female youths in residence, 
generally ranging from the ages of 13 through 18 years of 
age, with an average age of 16. 

5. The residents are housed in three buildings called 
"cottages," the Cottonwood Cottage (an intensive care 
facility for five to twelve residents), the Maple Cottage 
(for up to 35 residents) and the Spruce Cottage (for up to 
24 residents). There is an Aspen Cottage, which is not used 
for residence because of inadequate funding. 

6. Due to the statutory mandate that the school 
provide diagnosis, care, training, education and 
rehabilitation, the school's programs and staffing are based 
upon an evaluation and treatment model to deal with the 
particular problems found in individual residents. 

7. When a youth is placed in the school she is given 
an evaluation for information used to formulate an 
appropriate individual treatment plan, and that plan is 
implemented through a four-stage incrimental system 
beginning with an intensive care and supervision stage in 
the Cottonwood cottage (Level 1), progressing to a less 
intensive stage of close supervision (Level 2) and then to 
two levels which anticipate future aftercare facility or 
community placement (Levels 3 and 4). These levels are 
geared to decreasing levels of supervision and increasing 
levels of personal privileges allowed the students. 

8. The average stay of a youth in the school is 
approximately nine months. 

9. Most of the female youths placed in the school have 
a lengthy history of inappropriate or self-destructive 
behavior, and normally placement is made only after the 
failure of community programs in dealing with that behavior. 

10. The school's superintendent and director of 
clinical services make a "moderate estimate" that 90% of the 
young women in the school have been the victims of some form 
of sexual abuse, including abuse by males in protective or 
authority figure relationships, incest and some rapes. 

11. They estimate that 95% of the young women have 
been victims of physical abuse, causing low self-esteem and 
resulting in self-abusive behavior which includes 
self-mutilation, substance abuse, the confusion of affection 
and abuse, misinterpreting the motives and actions of others 
in a harmful way and a frequent history of two or three 
attempts or gestures at suicide. 

12. Among the programs of treatment to deal with these 
and other problems are evaluations to interpret individual 
behavior, behavior modification, the development and 
implementation of treatment plans, family therapy, and 
instruction in skills needed for appropriate adjustment to 
the community, 

13. Given the background of sexual and physical abuse, 
victimization, emotional disturbance, low self-esteem, 
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inappropriate and self-destructive behavior and substance 
abuse, the school has concerns of privacy, protection and 
security, guidance, and example in the operation of the 
residence cottages, 

14. A privacy concern is the need for close 
supervision of the residents in their individual rooms, in 
showers and in dressing areas. 

15. The residents are in need of protection and 
security, and intimate supervision in areas where the young 
women may be in states of undress is needed to deal with 
situations of self-mutilation or attempted self-destruction, 
interpersonal violence or substance abuse and bringing in 
contraband. There are considerations both of modesty and 
response to a same sex supervisor in this. 

16. The guidance required on a daily basis involves 
personal matters such as discussing and dealing with 
appropriate sexuality, feminine hygiene and personal care, 
and even age-appropriate hairstyles, dress and cosmetics. 

17. Since the facility is open there are opportunities 
for the residents to return with contraband from visits to 
the City of Helena or receive it from visitors, and the 
staff of the school is required to regularly conduct 
personal and living area searches. 

18. Of primary concern in the implementation of a 
treatment model is the provision of counselling, advice and 
guidance that would normally be provided by a parent or 
family member to deal with adolescent problems with 
sexuality, appropriate behavior for the age, relationships 
with others and other female-to-female guidance given in 
society by female mentors. 

19, The school's director of clinical services 
stresses that it is preferable and appropriate to have male 
staff members to provide male role models and serve as the 
male mentors needed in normal society, and she would prefer 
to staff cottage shifts with at least two women and one man, 
however this cannot be done due to the treatment needs 
described and inadequate funding, 

20. The situation at the school is in stark contrast 
with situations involving adult detention facilities because 
of the age and sex appropriate treatment model and attention 
to the individual in attempts to rehabilitate and change 
inappropriate behavior rather than simply detain. 

21. The school employs 19 cottage life attendants each 
of whom serve on five eight-hour shifts in the three 
cottages, normally with one attendant per cottage on shift. 

22. The general duties of the attendants include 
serving residents in much the same manner as parents, 
providing informal counselling and close supervision, 
dispensing medications and personal hygiene supplies, giving 
personal hygiene and care instruction and providing 
protection and security for the residents. 

23. The essence of the operation of the school is 
contained in its statutory mandate to provide diagnosis, 

Montana Administrative Register 18-9/24/87 



-1704-

care, training, education and rehabilitation for the young 
women who are placed there, 

24. Given the needs of the residents, the physical 
layout of the cottages and the amount of money provided to 
operate the school, the essence of operation would be 
undermined if the school was not permitted to exclusively 
hire female cottage life attendants for single coverage 
shifts. 

25. There is a factual basis for believing and 
concluding that under the given circumstances men would be 
unable to perform the tasks which have enumerated with the 
kinds of efficiency required and in the interests of the 
physical and emotional safety of the female residents of the 
cottages. 

26, Due to funding limitations and current conditions, 
the school is presently unable to reasonably arrange job 
responsibilities or engage in alternative practices to 
minimize the clash between the privacy, security and 
treatment interests of the residents and the fundamental 
principle barring sex discrimination in employment. 

27. Under these circumstances, it is reasonably 
necessary to the normal operation of the school's cottages 
to hire only women as cottage life attendants for single 
coverage shifts. 

28. The duties of the cottage life attendants involve 
matters of "public morals" in dealing with female residents 
of the school. 

CONCLUSIONS OF LAW 
1. The Commission has jurisdiction over this petition 

pursuant to §§2-4-501, 49-3-105, MCA. 
2. The proposed differentiation to hire only women as 

cottage life attendants for single coverage shifts is 
presently based upon a bona fide occupational qualification 
which is reasonably necessary to the normal operation of the 
school, as permitted by §§49-3-101(6) and 49-3-105, MCA. 

3. The essence of the school's statutory mandate would 
be undermined under the circumstances if it were not 
permitted to hire only women as cottage life attendants for 
single coverage shifts, Stone v, Belgrade School Dist. No. 
44, 703 P.2d 136, 140 (Mont. 1984). 
-- 4. There is both reasonable cause and a factual basis 
to believe that, under the circumstances, men would be 
unable to perform the duties of cottage life attendants, as 
described, with the kinds of efficiency required and in the 
interests of the physical and emotional safety of the 
residents, Id. 

5. Under the circumstances the school is unable to 
accommodate by reasonably rearranging job responsibilities 
or engaging in alternative practices to minimize the clash 
between the interests outlined in the .findings of fact and 
the fundamental principle against sex distinctions in 
employment. The inability to accommodate is due to funding 
restrictions, and the petitioner would prefer such 
accommodation. Id. 140-141. 
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6. T1:e dut..i..es or the cvttas;e liie att.er.ddnt6 l.D''olve 
rttatt~rs o: "public rnor.J.LS

11 
1.1 u~aling witt it.!1.1a .... e res1.c.!ents 

Ot the >.ChUCL ~4.~.i40~(b) (iii!, Al<h. 
7. Whi~e lhe sex-b&s~d distinction here violates th~ 

policies of tht- Muntand Governmental Cocit oi Fair Practices, 
such I;tatters c~rf: beyond tnc control oi tl-:e peti tl.V!JC!:". 

8. rl'he~e COnclusiOn::., Ul laW apply only tO tl~L iC..CtUal 
~it1Jrttion prtsented at h~ari11g and mat change with any 
cf.ange oi:. c1.rcumstanc:es regarding tht:: ±unding or ope:ratlon 
uc tht school which will make ic possible to provide 
accormnodation clS outlined in finding oi ia.w 5 above. 

9. The law is with the petition. 
ORDLt, 

Fuunded upon the ioregoing tindings of fact and 
conclusions of l~w, and pursuant to the author~ty of 
§49-3-105, MCA upon i1 finding that reasonable grounds exist 
for an exempt1on, it is hereby ORDERi<:D lhat: 

1. The Mountain View School of the Montana Department 
ot Institutions is exempted tram the requirement o> 
§49-3-201(1), MCA that it recruit, appoint, assign, train, 
evalua~e ana promote the cottage life attendants described 
without regaru to sex and it may ~mploy iemale attend~nls 
for single coverage shitts in its cottages, as described, to 
assure that ±ernale school residents are served at all times; 

2. The Mountain View School anu the Department are 
granteu an exemption from the provisions of §49-2-303(c), 
MCA with respect to the printing or circulation of 
statements, advertisements, publications and employment 
applications for the cottage life attendant positions 
described so that they may express limitations and 
apecifications as to sex as a bona fide occupational 
y_ualification. 

3. This exemption shall exist only so long as the 
reasonable grounds therefor remain in ex1.stence and the 
petit1oner is unable to provide accommodation for 
&ex-neutral hiring pract1oes 1or the position, and this 
exemption is limited to the situation described. This 
exemption may not be utilized as an exemption applicable to 
any oth"'r facility or program oth<or than the' one described 
and the exemption as a precedent is limited to its facts. 

4. The petitioner shall f~le a copy of this 
declaratory rul1ng with the Secretary of State for 
publication in the Montana Aarr,1nistrc.tive Register pursuant 
to §2-4-501, MCA and pay any filing or publication fees 
required. 

DATED this 29th day at June, 1987. 

By: 

Certitiea to the s~cretary ot 

MONTANA HUMAN iUGHTS COMl~ISSION 
l-!ARGERY H. bhOWN, CHAIR 

Anne L. Macintyre, Ad inistrutor 
Human Rights D~vision 
State SeptemLer 14, 1987. 
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NOTICS OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administ~ative Code Committee ~eviews all proposals for 

adoption of new ~ules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative P~ocedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARP1) is a 
looseleaf compilation by department of, all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
update the rule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through 
June 30 1 1987. This table includes those rules adopted 
during the' period June 30, 1987 through September 30 1 1987 
and any proposed rule action that is pending during the past 
6 month period. (A notice of adoption must be published 
within 6 months or the published notice of the ,proposed 
rule.) This table does not, however, include the contents of 
this issue of the Montana Admi~istrative Register (MAR). 

To be current on propoSed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30 1 1987, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I 
I-VII 

2.5.201 

2.5.201 

2.21.80ij 
2.21.1501 

2.21.6706 

Blind vendors• Bidding Preference, p. 1730, 250 
Overtime and Compensatory Time in Lieu of 
overtime Compensation, p. 272, 769 
and other rules - Purchasing - Definitions 
Department Responsibilities - Delegation of 

Bids 
and 

Purchasing Authority - Competitive Sealed 
and Proposals - Small Purchases of Supplies 
Services, p. 799 
and other rules - Contracting for Supplies and 
Services, p. 1151 
and other rules -Sick Leave Fund, p. 733, 1202 
and other rules - Administration of Compensatory 
Time for Employees Exempt from the Federal Fair 
Labor Standards Act (FLSA), p. 278, 767 
and other rules - Employee Incentive 
Program, p. 505 

Award 

(Public Employees• Retirement Board) 
I-III and other rules - Salary and Service Credits for 

Retirement Systems - Qua~ifying Out-of-state 
Service in PERS - Purchasing Military Service in 
the Sheriffs' Retirement System - Granting Full 
Service Credit for Temporary Service Reductions, 
p. 617 

(Workers• Compensation Judge) 
2.52.310 and other rule - Procedural Rules - Time and 

Place of Trial -Appeals, p. 11ij9 
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AGRICULTURE, Department of, Title 4 

I 

I-II 

I-VI 

I-VII 

I-XI 

II. 12.1012 

4.12.1806 

4.12.3501 

4.12.3503 

Assessment of Fees for Financial Consulting and 
Debt Mediation, p. 803 
and other rules - Produce Wholesalers • Itinerant 
Merchants -Establishing Bond Equivalents, p, 622 
Emergency Rules - Cropland Insect and Spraying 
Program, p, 771 
Rodenticide Grants Program- Collection of Fees, 
p. 510, 880 
Emergency Rules - Administration of the Alfalfa 
Leaf-cutting Bee Program, p. 580 
and other rule - Increasins the Feea Charged for 
Sampling, Inspection and Testing of Grains at the 
State Grain Laboratories, p. 53 1 252 
Collection of Fees for Produce Inspections, 
p. 805 
and other rule - Grading of Certified Seed 
Potatoes, p. 193 1 368 
Emergency Amendment - Grading of Seed Potatoes 
Having Hollow Heart Condition, p. 475 

STATE AUDITOR, Title 6 

I Defining Promotional or Developmental Stage, 
p. 351, 774 

I Emergency Rule - Defining Promotional or 
Developmental Stage, p. 369 

I-IV Group Coordination of Benefits, p. 940 

COMMERCE, Department of, . T1 tle 8 

(Board of 
8.6.405 

(Board or 
8.10.1006 
(Board of 
8.12.606 

(Board of 
8.16,602 

(Board of 
8.20.1101 

8.20.401 

18-9/24/87 

Architects) 
and other rules - lleciprooity - Individual Seal -
Standards of Professional Conduct and Activities 
Constituting Misconduct, p. 1648, 253 

Barbers) 
Procedure Upon Completion, p. 627 1 1205 

Chiropractors) 
and other rule - Renewals - Continuing Education 
- Inactive Status, p. 808 

Dentistry) 
and other rules - Allowable Functions for Dental 
Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility 
Minimum Qualifying Standards Facility 
Standards, p, 1654, 155 

Hearing Aid Dispensers) 
and other rules - Traineeship Requirements and 
Standards - Fees Certified Hearing Aid 
Audiologists, p. 128, 371 
Traineeahip Requirements and Standards 
"Trainee" Designation, p, 514 
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(Board of Horse Racing) 
8.22.501 and other rules - Definitions - General 

Requirements - Claiming; p. 353 
8.22.180ij Emergency Amendment - Twin Trifecta, p, 586 
8.22.18011 Twin Trifecta, p, 739 
(Massage Therapists) 
8,26.101 and other rules -Board Organization - Procedural 

(Board of 
8.30.407 
(Board of 
8.34.403 

(Board of 
8.110.1104 
(Board of 
8.50.423 

(Board of 
8.48.1105 
(Board of 
I 
8.58.415A 
8.58.1119 

Rules • Substantive Rules, p. 356 1 697 
Morticians) 

Fee Schedule, p, 194, 477 
Nursing Home Administrators) 

and other rules - Board Meetings 
Information - Examinations - continuing 
- Fee Schedule - Reinstatement, p. 223, 

Pharmacy) 

- Public 
Education 
1206 

and other rule- Fee Schedule- Fees, p. 227, 478 
Private Security Patrolmen and Investigators) 

and other rules - Definitions - Temporary 
Employment Without Identification Card - Resident 
Manager and Qualifyins Asents - Identification 
Pocket Card - Insurance Requirements 
Termination of Buaineaa - Fee Schedule 
Assessment, p. 629 

Profesaional'Ensineera and Land Surveyors) 
Fee Schedule, p. 810, 1555 

Realty Resulation) 
Continuins Education, p. 15q5, 157 
Continuing Education 1 p, 63ij 
Suspension or Revocation - Violation of Rules 
Unworthiness or Incompetency, p. 229, 588 

(Board of Social Work Examiners and Professional Counselors) 
8.61.404 and other rules -Fee Schedule - Hours, Credits 

and Carry Over - Accreditation and Standards 
Reporting Requirements - Noncompliance - Annual 
License Renewal, p, 231, 1179 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules - Tramway Rules - ANSI Standards, 

p. 1159 
(Bureau of Weights and Measures) 
8.77.101 Scale Pit Clearance, p. 196, 589 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 56, 310 
(Financial Bureau) 
8.80.501 Application for Satellite Ter•inal Authorization, 

p. 1527 
(Board of Milk Control) 
8.86.301 Formula for Fixing the Class I Producer Price, 

p, 235 ' 
8.86.301 Special Wholesale Prioes and Formulaa for Fixing 

the Class II and III Producer Prices, p. 402, 881 
(State Banking Board) 
I Emergency Rule - Chartering of State 

Without Notice, p. 1065 
Banks 
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8.87.203 and other rules - Application Procedure for a 
Certificate of Authorization for a State 
Chartered Bank - State Bank Organized for Purpose 
of Assuming Deposit Liability of Any Closed Bank, 
p. 1529 

(Local Government Assistance Division) 
I Administration of the 1987 Federal Community 

Development Block Grant (CDBG) Program, p. 357, 
1207 

I-III Approval and Administration of Contracts for 
Audits of Local Government Units, p, 1745, 480 

(Montana Economic Development Board) 
8.97.308 Rates, Service Charges and Fee Schedule - Rate 

Reduction Fee, p, 1998, 202 
8.97.402 and other rules - Criteria for Determining 

Eligfbility • Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fees, Co.sts and 
Other Charges - Taxable Revenue Bond Program 
Terms, Interest Rates, Fees and Charges 
Application Procedure to Become a "Certified" 
Montana Capital Company - Application Procedure 
to Become a "Qualified" Montana Capital Company, 
p. 636, 1070 

8.97.406 Economic Development Linked Deposit Program, 
p. 405, 1210 

(Hard-Rock Mining Impact Board) 
8.104.203A Definitions, p. 1161 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p, 812 
(Board of Housing) 
8.111.202 Meetings of the Board of Housing, p, 240, 483 
(Video Gaming Control Bureau) 
I-III and other rule - Emergency Rules - Licensing 

Video Gaming Machines, p, 1067 
(Montana State Lottery Co$M1asion) 
I-XXXIII Operations of the Montana State Lottery 

Commission, p, 407, 883 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
(Board of Public Education) 
10,55.405A Gifted and Talented, p. 130, 591 
10.57.102 and other rules- Definitions -Correspondence, 

Extension and Inservice Credit - Reinstatement -
Class 3 Professional Teaching Certificate - Class 
2 Standard Teaching Certificate - Class 3 
Administrative Certificate, p, 130, 591 

10.57.601 and other rules -Request to Suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary 
Action - Notice and Opportunity for Hearing Upon 
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Determination that Substantial Reason Exists to 
suwpend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Board/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal 
Hearing on Appeal, p. 515, 1211 

10.64.301 and other rul•s - Minimum Standards for School 
Buses, p. 1752, 104, 158 

(Montana State Library Commission) 
10.101.101 and other rules -Montana Library Services 

Advisory Council - Library Services and 
Construction Act (LSCA) Grants, p. 302, 741 

10.101.203 and other rules- Organizational and Procedural 
Rules - General Policy and Public Library 
Development, p. 283 

FAMILY SERVICES, Department of, Title 11 

I-VIII 

I-VIII 

I-VIII 
46.5.922 

Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p. 949 
Temporary Rules - Youth Placement Committees, 
p. 1163, 1556 
Youth Placement Committees, p. 1169 
Child Day Care Centers, p. 1175 

FISH, WILDLIFE AND PAR~S, Department of, Title 12 

I 

I-VII 

I-VIII 
12.6.701 

12.6.703 

12.6.901 

12.6.901 

12.6.901 

Exclusion of Certain Flotation Devices from the 
Statutory Definition of "Vessel", p. 307, 889 
Collection of Fees for Costs Associated with 
Preparation of Environmental Impact Statements, 
p. 359, 886 
Rules Regulating Fishing Contests, p. 959 
Personal Flotation Devices and Life Preservers, 
p. 308, 1072 
Limit the Requirements For Fire Extinguishers on 
Small Motorboats and Vessels, p. 363, 1073 
Establishing a No Wake Speed on Portions of 
Harrison Lake, p. 242, 1557 
Prohibiting Motor or Engine Operated Vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 244 
Water Safety Regulations - Closing Crystal Lake 
in Fergus County to Motor-Propelled Water Craft 
and to Establish a No~Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-XLIX and other rules - Control Measures to Prevent the 
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16.6.7014 

16.8.820 

16.8.937 

16.20.210 
16.32.101 

16.411,102 

16.1111.102 

16.1114.103 
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Spread of Communicable Diseases, p, 816, 9614 
and other rules - Recorda and Statistics - Birth 
Certificates ~ Marriage Applications - Death and 
Fetal Death Certificates, p, 997 

and other rules - Air Quality ~ Testing and Air 
Quality Permits p. 2000, 159 
Air Quality Standards for Sulfur Dioxide, 
p. 7142, 815 
and other rules - Amendment of Federal 
Rule Presently Incorporated by Reference, 
Frequency of Bacteriological Sampling, p. 
and other rules - Review or Certificates 

Agency 
p. 7114 
58, 311 
of Need 

for Health care Facilities, p. 6111, 10711 
Hazardous Waste - Consolidation and Updating 
Incorporations by Reference of Federal Agency 
Rules Contained in Chapter 1114 of Title 16 of the 
Administrative Rules of Montana, p. 1, 203 
and other rules - Hazardous Waste Management, 
P• 1117, 775 
and other rules - Hazardous Waste Management 
Permitting - Counting Hazardous Wastes 
Requirements for Recycled Materials 
Incorporating Appendices - Redefining Generator 
Categories - Creating Requirements for 
Conditionally Exampt Small Quantity Generators 
Registration and Fee Re~uirements for Generators 
and Transporters - Accumulating Hazardous Wastes 
- Annual Reporting, p. 60, 255 

HIGHWAYS, Department of, title 18 

I 
I 

Special Vehicle Combinations, p, 7117 
Display of Monthly or Quarterly GVW Fee Receipts, 
p. 1000 

INSTITUTIONS, Department of, Title 20 

20.111.106 

20.25.101 

Admission Criteria to the Montana Center for the 
Aged, p, 2116, 484 
and other rules - Revision of the Board of 
Pardons Rules, p, 753 

JUSTICE. Department of, Title 23 

23.3.118 and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p, 1002 

LABOR AND INDUSTRY, Department of, Title 211 

I-VIII 
I-XII 

18-9/24/87 

New Horixons Program, p. 1005 
Mediation of Workers• Compensation Disputes, 
p. 1154, 890 
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24.16.9007 Annual Adoption of Prevailing Rate of Wages; 
p. 1177 

(Human Rights Com.ission) 
I-IX Sex Equity in Education under the Montana Human 

24.9.201 

24.9.1107 
(Workers' 
I . 

I 
I 

I 

I 

I 

I-II 
I-IV 
24.29.702A 
24.29.705 

Rights Act, p. 1663, 312 
and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission- Pre-hearing Procedures, p. 431, 1088 
Age Diacrimination in Housing, p. 1094 

Compensation Division) 
Distribution of Benefits from the Uninsured 
Employers Fund, p. 1532 
Impairment Rating Dispute Procedure, p, 1534 
Security Deposita of Plan Number Two Insurers, 
p. 1549 
Temporary Rule - Impairment Rating Paner, p. 660, 
1084 
Temporary Rule - Distribution of Benefits from 
the Uninsured Employers Fund, p. 662, 1083 
Time Limits for Administrative Review and 
Contested Case Hearings, p. 668, 1212 
Temporary Rules - Rehabilitation, p. 664, 1086 
Rehabilitation, p. 1536 
and other rules - Self-Insurers, p. 1540 
and other rule - Corporate Officer Coverage Under 
the Workers' Compensation Act, p. 670 

24.29.3801 Attorney Fee Regulation, p. 2050, 323 

LIVESTOCK, Department of, Title 32 

32.8.202 and other rule - Milk Freshness Dating 
Clarifying Responsibilities, p, 88, 698 

MILITARY AFFAIRS, Department of, Title 34 

I-XXII Montana State Veterans Cemetery, p. 2053, 776 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of Natural Resources and Conservation) 
36.12.101 and other rules -Definitions -Forma 

Application and Special Fees - Issuance of 
Interim Permits, p. 857, 1560 

36.20.101 and other rules -Weather Modification 
Regulation, p. 863, 1561 

(Board of Water Well Contractor~) 
36.21.415 and other rules- Fee Sehedule- Monitoring Well 

Conetructor Licenses, p, 1180 
(Board of Oil and Gas Coneervation) 
36.22.501 and other rule - Location Limitations ~ Plu&&ing 

and Abandonment Procedures of Seismic Shot Holes, 
p. 520, 1095 
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PUBLIC SERVICE REGULATION, Department of, Title 38 

38.4.120 

and other rule - Filing by Motor Carriers of Proof 
of Insurance, p. 874 
and other rules - Intrastate Rail Rate 
Proceedings, p. 135, 699 

REVENUE, Department of, Title 42 

I 

I 
I 

I 
I 
I 
I 
I 

I-III 
I-IV 
I-XI 
I-XI 

I-XI 
I-XIII 

I-XIV 

42.11.104 

42.12.128 

42.13.105 

42.13.222 

42.17.105 

42.17.105 

42.17.113 

42.17.131 

42.21.201 

42.25.1005 

18-9/24/87 

Motor Fuel Tax - Cardtrol 
Administration, p. 1008, 1565 

Compliance 

Exempt Retirement Limitation, p, 1186 

and 

Income Tax Deduction for Household and Dependent 
Care Expenses, p. 1188 
Capital Gain Exclusion, p. 1190 
10J Income Tax Surtax, p, 1192 
Motor Fuel Tax Bonds - Problem Accounts, p. 1196 
Severance Tax - Stripper Exemptions, p. 1198 
Temporary Rule - Severance Tax - Stripper 
Exemption in Excess of Actual Production, 
p, 1200, 1563 
Withholding Tax-Lien-Affidavit, p; 1194 
Operating Liquor Stores, p. 1183 
Temporary Rules -Accommodation Tax, p. 674, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
Accommodations Tax for Lodging, p. 1020 
Light Vehicle and Motorcycle Tax - Personal 
Property Tax, p. 1014 
Administrative Income Withholding for 
Support, p. 90, 328 

Child 

Retail Liquor/Wine Price Restructuring, p. 1952, 
705 
and other rule - Catering Endorsements 
Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p. 876 
Applicability of Licenses - Premises Defined -
Golf Course Exception - Portable .Satellite 
Vehicle, Movable Devices, p. 756 
seer Wholesaler and Table Wine Distributor 
Recordkeeping Requirements, p. 754, 1213 
Temporary Amendment - Computation of Withholding, 
p. 672, 1112 
Computation of Withholding - IncoQe Tax, p. 1029, 
1564 
Reporting Requirements for Withholding Taxes, 
p. 98, 329 
Withholding Allowance Review Procedures, p. 683, 
1113 
and other 
Patented 
Property, 
and other 

rules -
Mining 
p. 758, 
rules -

Classification of Nonproductive 
Claims and Nonproductive Real 
1214 
Temporary Rules - Severance Tax 
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- Stripper Well and New Well Incentites, p. 1010 
and other rul.es - Severance Tax - Stripper Well 
and Rew Well Incentives, p. 1031 

SECRETA·RY OF STATE, Title 114 

I-II 

1.2.204 

and other rule - Fees and Format for Filing 
Notice of Agricultural ·Lien and Certificate of 
Information Obtained by Pub11c Acoeaa, p. 1553 
and other rules - Temporary ·au lea - lll.i.le· Type$ 
and Their Location - Updating. Procedures, p. 685 1 
11111 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 116 

I 

I-II.I 

116.6.1501 

46.10.317 
46.10.318 

116.10.1103 
116.11.101 

116.12.102 

46.12,2011 

46.12.2011 

116.12.302 

116.12.1101 
116.12.5011 

116.12.5111 

116.12.525 

116.12.532 

46.12.555 

116.12.1005 

116.12.1201 

116.12.2003 

Food Stamp Employment and Training Program, 
p, 153, 330 
and other rUles - O.rgan 'n'ansp.lantations, 
Tranaportation and Per Die11 0 p. 5711 1 907 
and other rules - Pro&ram for Persons with 
Severe Disabilities, p. 5211, 1115 
AFDC Protective and Vendor Payments, p, 10 1 2011 
Policy of the AFDC Emergency Assistance Program 
to Not Pay Rec.ip1el'lt • a Taxes, p. 248, 780 
AFDC Table of Assistance Standards, p, 760, 1215 
Adoption of Amendm~nts to Federal Agency 
Regulations Pertaining to the Food Stamp Proaram, 
p. 152 
and other rule - Electronic Media Claims 
SUbmission in the Medicaid Prosram, p, 551, 894 
and other rules • Medicaid Optional Services, 
p. 1160 
and other rules - Medicaid Optional Services .and 
Co-pa,.ents, p. 560, 895 
and other rules - Inpatient Psychiatric Services, 
p. 5511, 900, 1116 
and other rules - Medicaid Sanctions, p, 1062 
Mandatory Screening and · Authoriu.tion · of 
Inpatient Hospital Services, p. 558, 905 
and other rules - Early Periodic Screening 
Diagnosia and Treatment (EPSDT), p. 12 1 205 
and other rules - Outpatient Physical Therapy 
Services, p, 1115, 331 
Reimbursement for Speech Pathology Services. 
p. 8, 207 
and other rules - Personal Care Attendant 
Services, p. 197, 372 
Transportation and Per Diem,· Reimbursement, 
p. 2057' 161 
and other rules - Nursing HOlle Reilllbursement, 
p. 531' 913 
and other rules - Reimbursement for Phys-ician 
Services, p. 1035 
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116.12.3207 · El1Sib1Hty I>etera~natlona for: Medical Aaaistance 
- Transfer. ot· lleaouro.ea, p. 365, 710 

116.12.3601 and other rule -Jfon~1net1tuttonalized ssx.:· 
related Individuale and Couples, p. 6, 20& 

116.12.3803 Medically Keedy Inccn~e Standards, p. 878 . 
IJ6.f2.3803 Medically Needy Income Stanilarda, p; 20011, 163 
116.13.1102 Low In40•e EneraY Aaaiatance· Prosraa (LI!!P> 

Suppleaental Aaaiatance, p. 375 
116.25.728 Elisibillty lleter111Ut1on:s tor General. Relief 

Auhtanoe, p. 527 ,. t 117 
116.25.7].1 Struetured Job S&arc:lh and Training Progra111, 

p, 529, 927 . 
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