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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written co~~ents may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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BEFORE THr; PUBLIC EMPLOYEES 1 RETIREMENT BOARD. 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules relating to salary and 
service credits for retirement 
systems, qualifying out-of-state 
service in PERS, and purchasing 
military service in the Sheriffs' 
Retirement System; and amending 
ARM 2.43.320 and 2.43.406 for the 
purposes of granting full service 
credit for temporary service 
reductions. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION AND AMENDMENT 
OF RULES TO IMPLEMENT 
RECENTLY ENACTED 
LEGISLATION 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 27, 1987, the Public Employees' Retirement 
Board proposes to adopt rules to implement new statutes 
granting full salary credit for retirement system members 
whose hours have been temporarily reduced due to a budget 
deficit, allowing PERS members to qualify previously refunded 
service from other public retirement systems into PERS, and 
allowing certain members of the sheriffs' retirement system 
to purchase previous military service for purposes of 
calculating retirement benefits. On this date, the Board 
also proposes to amend ARM 2.43.320 and 2.43.406 in order to 
grant full service credits to members working at least 140 
hours in a month. 

2. The proposed rules provide as follows: 

RULE I FULL SALARY CREDIT FOR TEMPORARY WORK REDUCTIONS (1) 
A retiring member whose final average salary calculat1on is 
adversely affected because of a temporary work reduction as 
defined in statute may file a written application for full 
salary credit with the board. such application shall 
include: 

(a) certification from the member's employing agency 
that the reduction in hours was a temporary measure in 
response to a budget deficit, and 

(b) the employer's accounting of the number of hours, 
pay periods and hourly salary involved in the work reduction. 

(2) The division will calculate the employee and 
employer contributions due, plus regular interest accruing 
one month from the end of any pay period of foregone salary, 
based upon the amount of salary forgone and the employer and 
employee contribution rates in effect at that time, 

(3) The employee will be billed for the employee 
portion and may make payment in one lump sum or on an 
installment basis. 

(4) Upon payment by the employee, the division will 
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bill the employing agency for the employer share, plus 
interest. The employer may elect not to pay any interest 
due, in which case the employee will be billed for this 
amount. 

(5) Upon payment of the total amount due, the division 
shall add the foregone salary to the monthly payroll reports 
in the member's file and shall use these new salary totals in 
the calculation of final average salary for purposes of 
calculating monthly retirement benefits. 

(6) No benefits will be paid until all required 
payments are made into the employee's account; however, the 
annuity starting date will be the first day of the month 
after the employee's last day of membership service. 

(Auth. 19-3-304, 19-6-201, 19-7-201, 19-8-201, 19-9-201, 
and 19-13-202, MCA; Imp. SB 136, 1987 Legislature.) 

RULE II PREVIOUSLY REFUNDED OUT-OF-STATE OR FEDERAL PUBLIC 
SERVICE (1) For the purposes of qualifying up to 5 years of 
previously refunded public service into PERS, a statutorily 
eligible member must apply, in writing, to the retirement 
division, supplying the following information: 

(a) certification by the member's former public 
retirement system of his dates of employment, full- or 
part-time employment status, weekly or monthly hours of 
employment (if part-time), date and amount of refund, and 
current membership status, or 

(b) name and mailing address of his former public 
retirement system, approximate dates of employment, name of 
employing agency, approximate date of refund, and full name 
(if different) under which he was then employed, 

(2) The division will calculate the actuarial cost of 
qualifying such service. The actuarial cost rate will be the 
current normal cost rate of the system plus 1.5% to 
compensate for adverse selection, plus simple interest 
beginning one month from the date of initial eligibility for 
qualifying such service. In setting the actuarial cost for a 
given period, the board may round down to a simple whole or 
half percent for purposes of ease in administering this 
provision. 

(3) The member may purchase such service in one 
lump-sum or equal monthly installments by payroll deduction, 
with monthly payments subject to additional interest. It 
will be the member's responsibility to initiate and terminate 
additional PERS contributions with his payroll officer. Any 
overpayments will be refunded to the member along with 
interest, upon the request of the member. 

(4) No service will be credited to the member's account 
until full payment has been made. 

(Auth, 19-3-304, MCA; Imp. HB 132, 1987 Legislature) 

10-5/28/87 MAR Notice No. 2-2-162 



-619-

RULE III SHERIFF'S MILITARY BUY-BACK (1) A member of the 
Sheriffs' Retirement System who elects to purchase military 
service under the provisions of Title 19, Chapter 7 will be 
required to contribute 11.1% of salary as of his 16th year 
and as many succeeding years as are required to qualify this 
service. 

(Auth. 19-7-201, Imp. HB 158, 1987 Legislature) 

3. Rule I is proposed to be adopted in order to 
implement the intent of SB 136 passed in regular session of 
the 50th Legislature, 1987, which requires that the Public 
Employees' Retirement Board adopt rules providing that a 
retirement system member whose hours have been temporarily 
reduced as a result of a budget deficit receives the same 
retirement benefits as if the reduction had not occurred. 
Rule II is proposed to be adopted in order to specify the 
procedures required by the Board in order for PERS members to 
qualify certain public service employement as provided in HB 
132, 1987 Legislature. Rule III is proposed to be adopted in 
order to specify the actuarial contribution rates required 
for qualification of previous military service into the 
Sheriffs' Retirement System as provided in HB 158, as enacted 
during the 1987 Legislature. 

4. The rules as proposed to be amended provide as 
follows: 

2.43.320 DEFINITIONS For the purposes of this chapter, the 
following definitions apply: 

(1) "board" or "retirement board" means the public 
employees retirement board as provided for in 2-15-1009, MCA; 

(2) •continuous employment• means that a member of a 
retirement system serves in covered employment, whether 
full-time, part-time, or seasonal, for a period of time 
without terminating such covered employment and without 
withdrawing his accumulated contributions during any 
intervening periods which may occur between covered 
employment. 

(3) "division" or "retirement division" means the 
public employees' retirement division of the department of 
administration; 

(4) "full-time employment" means any period of 
employment in which the member is compensated for at least 
16~ 140 hours during a calendar month; m "full time public service employment" means a 
period of at least 16~ 140 hours of paid employment during a 
calendar month with th~state of Montana, or a political 
subdivision thereof, which was not subject to coverage under 
a state-administered retirement system at the time the 
service was performed and is not otherwise qualifiable for 
service credits in a retirement system; 
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(6) "member" means a public employee working in covered 
employment for which contributions are made into either the 
public employees', sheriffs', municipal police, highway 
patrolmen's, judges', firefighters' unified, or game wardens' 
retirement systems; 

(7) "part-time employment" means any period of 
employment in which the member is compensated for less than 
Xi~ 140 hours during a calendar month; 

ffi "PERS" means the public employees' retirement 
system; 

(9) "seasonal employment" means a period of full-time 
employment within a calendar or fiscal year which is less 
than 6 months duration and which recurs during those months 
in succeeding years on a permanent basis; 

(10) "service" or "membership service" means a period of 
employment for which the required contributions are deposited 
into the member's retirement system; 

(11) "service years" or "years of service" means periods 
of 12 consecutive calendar months of continuous employment 
which are used to determine eligibility for retirement or 
other benefits; this number can be larger than the actual 
number of years of "creditable service" for certain 
employees; • 

(12) "service credits" or "creditable service" means the 
number of years and months applied to the statutorily-defined 
formulas for specific benefits; this number can be smaller 
than the number of "service years" for certain employees; and 

(13) "vested" means the member has satisfied any 
statutorily-imposed requirements and has a right to 
retirement or other enumerated membership benefits. 

(Auth. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201, 
19-9-201, and 19-13-202, MCA; Imp. Title 19, Chs. 3, 5, 6, 7, 
8, 9, and 13, MCA) 

2.43.406 BASIC UNIT OF SERVICE (1) The year is the 
basic unit for the awarding of service credits and service 
years for all retirement systems. 

(2) Except as otherwise specified by rule or statute, 
12 months of service credit will equal one year of service 
credit, regardless of the calendar period during which the 
service credits were earned. 

(3) In the case of members with periods of both 
full-time and part-time covered employment with such 
full-time employment being used in the calculation of "final 
average salary,• proportional service credits shall be 
granted in each calendar month where the fraction is the 
number of hours worked during a calendar month divided by XI~ 
140 hours. In no case may the fraction be greater than 1. 
-- (4) If a member has only part-time covered employment, 
or if he has both full-time and part-time covered employment 
but such full-time employment is not used to calculated 
"final average salary," a full year of service credit shall 

10-5/28/87 MAR Notice No. 2-2-162 



-621-

be granted for each year of continuous employment regardless 
of months or hours worked during that year. 

(Auth. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201, 
19-9-201, and 19-13-202, MCA; Imp. Title 19, Chs. 3, 5, 6, 7, 
8, 9 and 13, MCA) 

5. These rules are proposed to be amended in order to 
meet the Legislative intent of SB 136, as described in 
paragraph 3 on page 3. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed adoptions or amendments in 
writing to Linda King, Assistant Administrator, Public 
Employees' Retirement Division, 1712 Ninth Avenue, Helena, 
Montana 59620, no later than June 25, 1987. 

7. If a person who is directly affected by the 
proposed adoption wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any writ ten comments he has to Linda King, 
Assistant Administrator, Public Employees' Retirement 
Division, 1712 Ninth Avenue, Helena, Montana 59620, no later 
than June 25, 1987. 

8. If the agency receives requests for a public 
hearing on the proposed adoption from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed adoption; from the Administrative Code 
Committe of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons direct.ly affected has been determined to be 2, 844 
persons based upon the number of active members in the state 
retirement systems covered by these rules per the 1986 
actuarial valuations of those systems. 

9. The authority of the department to make the 
proposed rules is is based on sections 19-3-304, 19-6-201, 
19-7-201, 19-B-201, 19-9-201, and 19-13-202, MCA, and the 
rules implement SB 136, HB 132 and HB 158 passed during the 
1987 Legislature. 

" I . 
( )-z, (,.j 

John Pre0~l, President 
?ujlic ~~ploye2s' 

R~tiren~nt 30~rJ 
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l:EFORE THE DEPART~lENT OF AGRICULTUHf: 
STATE OF MONTANA 

In the matter of adoption 
of revisions to rules 
relating to produce 
wholesalers and itinerant 
merchants, and establishing 
bond equivalents 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION, 
k~ENDMENT AND REPEAL OF RULES 
PERTAINING TO PRODUCE WHOLESALERS 
AND ITINERANT 1\ERCHANTS AND 
ESTABLISHING BOND EQUIVALENTS. 

NO PUBLIC HEARING CONTE~1PLATED. 

1. On July 6, 1967 the Montana Department of 
Agriculture proposes to adopt new rules implementing House 
Bill 822 of the 1987 legislative session. These rules 
establish the requirements for bond equivalents to surety 
bonds. The department also proposes to make minor 
modificatiOilS to the existing rules relating to produce 
wholesalers and itinerant merchants. 

2. The proposed rules read as follows: 

RULE I BOND CONDITIONS - CANCELLATION (1) A 
surety bond, or bond equ~valent shall be in bond increments 
found in A&~ 4.12.2613 or 4.12.2618 based on monthly 
business conducted. 

(2) The surety bond shall be an d form prescribed by 
the department. 

(3) Such surety bond shall name the state of Montana 
as obligee for the benefit of all parties. 

(4) A surety bond required by section 80-3-603 MCA, 
or 80-3-705 MCA, shall be effective on the date of 
commencement, shall not be affected by the expir~tion of the 
license period, and shall continu& in full force and effect 
until cancelled. The continuous nature of a surety bond, 
however, shall in no event be construed to allow the 
liability c± the surety under a surety bond to accuwulate 
for each successive license period during which the surety 
bond is in force, but shall be limited in the aggregate to 
the amount stated on the bond or as changed, from t~me to 
time, by appropri~te endorsement or rider. 

(5) The principal or the surety on a bond may cancel a 
bond by written notice of intent to cancel, by registered cr 
certified mail, with return receipt, to the other party and 
to the department. Such written notice shall be received at 
least sixty (60) days prior to the cancellation date 
specified on the notice. 

(E) The licensee shall file a new bond or bond 
equivalent within 45 days after a notice of cancellation of 
an existing bond described in subsection (5) of this rule. 
The new bond or bond equivalent must become effective and be 
in full force and effect on and continue aft~r the 
cancellation date of the existing bond. 

AU1H: 80-3-603, 80-3-610, 80-3-705 and 80-3-709, MCA 
IMP: 80-3-603 and 80-3-705, MCA 
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PULE II CERTIFICATES OF DEPOSIT OR OTHER BOND 
EQUIVALENTS (1) Rules promulgated hereunder that apply to 
surety bonds shall also apply to certificates of deposit 
(CD) and other bond equivalents. 

(2) A CD may be liquidated for disbursement for the 
same reasons and in the same manner that surety bond 
proceeds may be requested for disbursement. 

(3) A CD or other bond equivalent shall be on a form 
approved by the department. 

(4) A CD issued by a bank or savings and loan 
association that is a member in good standing with the 
federal deposit insurance corporation or the federal savings 
and loan insurance corporation, respectively may be 
submitted to the department in lieu of a surety bond for a 
produce wholesaler or itinerant merchant as required by 
sections 80-3-603 HCA, and 80-3-705 MCA. The CD must be in 
an amount equal to the otherwise required surety bond. 

(5) A CD may be automatically renewable, or for a 
single maturity. If it is for a single maturity, the CD 
must be for a term of one (1) year or less. 

(6) A CD submitted in lieu of a surety bond shall be 
held by the department. 

(7) All CDs shall be made payable or properly assigned 
to the department as follows: "Pay to the order of the 
Director of the Montana Department of Agriculture". If a CD 
is assigned to the department, written consent of the 
assignment must be received from the financial institution 
issuing the certificate. 

(8) All interest earned on the CD is to be credited or 
paid directly to the purchaser of the CD. If interest is 
paid to the department, it shall be endorsed to the 
purchaser of the CD. These conditions are valid only if no 
claim has been made against the CD. In event of a claim the 
~nterest earned may become a part of the dispersible 
proceeds of the CD. 

(9) If a licensee desires to terminate a license and 
requests the return of a CD, the licensee filing the CD must 
~eturn the license and make written request by registered or 
certified mail with return receipt for the return of the CD. 
Upon receipt of the written request and the submission of 
the license, the director shall hold the CD for a period of 
ninety (90) days before it is returned. If at the end of 
the ninety (90) days no claim against the CD has been made, 
the CD shall be returned, unless the director is of the 
opinion that claims against the CD may exist. Under these 
conditions, the director may hold the CD until it is 
determined that no claims aqainst the CD exist. 

(10) If a license issued is revoked, the CD shall be 
held by the director for a period of one hundred and twenty 
(120) days or until the director is satisfied that no claims 
against the CD exist. 

(11) If a licensee desires to remain licensed and 
tequests the return of a CD on file with the director, the 
licensee shall file with the director a replacement CD, 
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bond, or bond equivalent in an amount required by the 
director in accordance with ARM 4.12.2613 or 4.12.2618. 
The replacement CD, bond, or bond equivalent must be 
received, become effective and be in full force and effect 
on or before the date that the licensee's existing CD is to 
be returned. The director shall not return the CD until a 
replacement CD, bond or bond equivalent has been received. 

(12) If a reduction in the amount of a CD is permitted 
by the department, such reduction shall be made by 
submitting a new CD in the smaller amount approved by the 
department. The date the CD is to be effective, shall be 
set by the department and any new liability accrued under 
the prior CD will transfer to the new CD or its equivalent. 
The department will release the original CD upon receipt of 
the reduced CD or its equivalent providing all actions are 
approved by the department. 

(13) In addition to COs the director may accept 
irrevocable letters of credit which he deems to be 
acceptable. All of the provisions that apply to CDs shall 
apply to these bond equivalents. 

AUTH: 80-3-603, 80-3-610, 80-3-705 and 80-3-709, MCA 
IMP: 80-3-603 and 80-3-705, MCA 

4.12.2604 CLARIFICATION AND ENFORCEMENT OF 
ACT-HEARINGS (1) ift-aii-ifts~sftees-where-s-~ar~y-is-a±iewee 
s-hearfft~7-afte-ift-sii-esses-where-sft-s~peai-eemes-~ftaer-~he 
~revisiefts-ei-~his-aet7-~he-psr~y-~e-whem-s~eh-hearift~-is 
~rsft~ea-afta-~he-appeiisft~-ift-eases-ei-appesi-~e-~be-9istriet 
8e~r~T-sha±i-beiere-s~eh-hearift~-is-heie7-aftd-at-the-time-ei 
fi±ift,-er-ftetiee-ei-sp~esi-fi±e-with-the-Bireeter-ift-the 
esse-ef-e-hesrift~-afte-with-the-eier~-ef-~he-sis~rie~-ee~r~ 
ift-~he-eaee-ef-aft-sp~esi 7-s-s~re~y-befta-ift-~he-s~m-ef-three 
hHfterea-aeiiars-1$399t-si~ftee-by-~he-party-es-prifteipsi-with 
s-s~re~y-eempsfty-~~e±ifiee-sfta-a~therizea-~e-de-b~siftess-iR 
the-S~s~e-ef-Meft~e"e7-eeftaitiefted-Hpeft-~he-paymeft~-ef-ei± 
eee~e-sfta-eKpe"eee7-iftei~dift~-~he-eee~e-ef-~ekift~-sfta 
trsfteeribi"~-ef-aii-~ee~imefty7-previaea-e~eh-hearift~-er 
appeai-is-termiftatea-saYeree±y-~e-s~eh-~ar~yT Except as 
specified in 80-3-605 and 80-3-608, MCA all hearings 
conducted pursuant to Title 80 Chapter 3 part 6 shall follow 
procedures outlined in the Montana Administrative Procedures 
Act. 

AUTH: 80-3-610, MCA 
IMP: 80-3-605, 80-3-608 and 80-3-609, MCA 

4.12.2605 NOTICE OF FORMAL HEARING IS HEREBY REPEALED 
(Text can be found on 4-481 of the Administrative Rules) 

AUTH: 80-3-610, MCA IMP: 80-3-608, MCA 

4.12.2612 
HEREBY REPEALED 
Rules.) 

LICENSE AND BOND FOR WHOLESALE DEALERS IS 
(Text can be found on 4-482 of the Administrative 

AUTH: 80-3-610, MCA IMP: 80-3-603, MCA 
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4.12.2613 SYRE'l'¥ BOND SCHEDULE FOR WHOLESALE DEALERS 
IN AGRICULTURAl PRODUCTS (1) Surety bond or ~ts equ1valent 
for wholesale ctealer in agricultural products shall be 
established at a minimum of $1,000 and increased according 
to the dollar volume of business conducted monthly based on 
the following schedule: 

Meft~~±y-B~~~fteee-6efte~e~ea-tft-Be±±~re-----6~re~i-Befte-Ame~"t 
----- -----9----±7 9ae-------------------------- -±,999 
-------±,9aa----5,999----------------------------~7 999 
-------s,9e9----±97ae9---------------------------s,a99 
------±9 7 999----~97999--------------------------±9,999 
------~9 7999---±997988--------------------------±5 7 999 
-----±99,999-+-ewer-----------------------------~9;998 

Monthl;t Business Conducted In Dollars Bond Amount 

0 $ 500 $ 1,ooo 
SOl s,ooo 3,000 

5~ 001 1o,ooo s,ooo 
10,001 20,000 10,000 
20,001 so,ooo 20,000 
so,oo1 roo,ooo l~~~~~ 100,001 + over 

~ 

AUTH: 80-3-603 and 80-3-610, MCA IMP: 80-3-603, MCA 

4.12.2618 SYRB'l'¥ BOND SCHEDULE FOR ITINERANT MERCHANTS 
(1) Surety bond or its equivalent for itinerant merchants 
shall be established at a minimum of $1,000 and increased 
according to dollar volume of business conducted monthly 
based on the following schedule: 

Meft~~±y-Bft8tftees-6eftd~e~ed----------------6~rety-Be"d-Ame~"~ 

s--------8-----~59------------------------~-----±,988 
-------~59-----599------------------------------3;988 
-------598---±;999------------------------------s,988 
-----±7988---± 7~59------------------------------~,eea 
-----±7~59---±7599------------------------------e,888 
-----±,se9---±~~sa------------------------------9,998 
-----± 7~58-+-ever------------------------------±9;988 

Monthl;t Business Conducted 

0 250 
251 1,ooo 

1,001 J,ooo 
3,001 s,ooo 
s,oo1 over 

AUTH: 80-3-705 and 80-3-709, MCA 
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Surety Bond Amount 

$ 1,000 
s,ooo 
8,000 

10,000 
15,000 

IMP: 80-3-705, MCA 
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3. These rules are necess~ry to implernEr1t House Bill 
822 of the 1987 legislative session. House Bill 822 
contained an immediate effective date for the establishment 
of bond equivalents for surety bonds required in sections 
80-3-603 and 80-3-705 MCA cove~ing the duties of produce 
wholes«lers or itinerant merchants. The departmer.t fi11ds it 
neces~ary to establish rules to specify the condition& and 
terms of legal documents that create financial obligations 
equivalent to surety bonds. The department also finds it 
necessary to update the rules relating to produce 
wholesalers and itinerant merchants to better reflect the 
proper procedures used by the d~partment in administering 
hearings pursuant to chapter 80 parts 6 and 7 MCA. The 
department also finds it necessary to revise bond schedules 
to better protect persons covered by the bonds. 

4. Interested persons may submit their data, views, 
or coiTments concerning the proposed rules to o. Roy 
Bjornson, ~ontana Department of Agriculture, 
Agriculture/Livestock Building, Capitol Station, Helena, 
Montar.a, 59620, no later than June 30, 1987. 

5. If a person who is directly affected by the 
proposed adoption wishes to express his data, views and 
arguments orally or in w~iting at ~ public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to 0. Roy Bjornson, 
Montana Department of Agriculture, Agriculture/Livestock 
Building, capitol Station, Helena, Montana, 596~0, no later 
than June 30, 1987. 

6. !f the agency receives requests for a public 
hearing on th~ proposed amendment from either 10~ or 25, 
whichever is less, of the persons who are directly affected, 
a hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected 
has been determined to be 10 persons based on approximately 
100 licensed produce wholesalers and itinerant merchants in 
Montana. 

7. The authority of the department to make the 
proposed rule is based on sections 80-3-603, 80-3-610, 
80-3-705, 80-3-709 MCA and the rules implement sections 
80-3-603, 80-3-608, 80-3-705, 80-3-708 MCA. 

Keith Kelly, Director 
Department of Agriculture 

Certified to the Secretary of State May lG, 1987 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TJ.:!E BOARD OF BARBERS 

In the matter-of the proposed 
amendment of. 8.10.1006 con
cerning procedures 

NOTICE OF PROPOSED AMENDMENT 
OF 8. 10.1006 PROCEDURE UPON 
COMPLETION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons. 
l. On June 29, 1987, the Board of 

amend the above-stated rule. 
Barbers proposes to 

2. The proposed amendment will 
matter underlined, deleted matter 
the rule is located at page 8-308, 
Montana) 

read as follows: (new 
interlined) (full te~t of 
Administrative Rules of 

"8.10.1006 PROCEDURE UPON COMPLETION (l) and (2) will 
remain the same. 

~31--A"y--~~~~~"~--whe--r~i±e--~e--~~!~--th~--exa~iAatien 
eeHe~e£ee-ey-ehe-be~t~-shall-ee-Peq~iPe~-te-ee~~leee-~-r~Pthet 
~e~P!e-e£-!t~ey-aA~-tPat"i"~-er-Aet-le!!-thaA-~§9-e±eek-he~P!; 
te--be-eem~letes-withiA-3-~eAths-eefepe-eetA~-eli~te±e-te-t~ke 
the-exami"atieA-a~aiA• 

(4) will remain the same." 
Auth: 37-30-203, MCA Imp: 37-30-303, 406, MCA 

3. The reason for the proposed amendment is that 
8.10.1006(3) has been found to be in excess of legislative 
authority. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Barbers, 1424 9th Avenue, Helena, Montana 59620-0407, 
no later than June 25, 198 7. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Barbers, 1424 9th Avenue, 
Helena, Montana 59620-0407, not later than June 25, 1987. 

6. If the board receives requests for a public headng 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
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date. Notice of the hearing will be published in the Montana 
Administrative Register. 

BOARD OF BARBERS 
LARRY SANDRETTO, PRESIDENT 

~'it P f\nn BY: . o ..,.. ',.c-I(Jft 
KE t. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 18, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PRIVATE SECURITY 
PATROLMEN AND INVESTIGATORS 

In the matter of the proposed 
amendments of 8.50.423 con
cerning definitions, 8. 50.424 
concerning temporary employ
ment, 8.50.425 concerning 
resident manager and qualify
ing agents, 8.50.430 concern
ing identification cards, 8. 
50.431 concerning insurance 
requirements, 8.50.436 con
cerning termination of 
business, 8.50.437 concern
ing fees, and the repeal of 
8.50.439 concerning assess
ments 

) NOTICE OF PUBLIC HEARING ON 
) PROPOSED AMENDMENTS OF 8.50. 
) 423 DEFINITIONS, 8.50.424 
) TEMPORARY EMPLOYMENT i'IITHOUT 
) IDENTIFICATION CARD, 8.50.425 
) RESIDENT MANAGER AND QUALIFYING 

)
) AGENTS, 8.50.430 IDENTIFICATION 

POCKET CARD, 8.50.431 INSURANCE 
) REQUIREMENTS, 8. 50. 436 TERM IN
) ATION OF BUSINESS, 8.50.437 FEE 

)
) SCHEDULE, AND THE REPEAL OF 

8.50.439 ASSESSHENT 
) 

~ 
TO: All Interested Persons. 
1. On Friday, June 19, 1987, at 10:00 a.m., a public 

hearing will be held in the downstairs conference room of the 
Department of Commerce, 1424 9th Avenue, Helena, Montana, to 
consider the amendments and repeal of the above-stated rules. 

2. The proposed amendment of 8.50.423 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1376 and 8-1377, 
Administrative Rules of Montana) 

"8.50.423 DEfiNITIONS (1) "Casual employment" means 
employment wh1ch comes about fortuitously and is for no fixed 
duration of time. An engagement or employment is not "casual" 
where a person is employed to do a particular service or class 
of service recurring somewhat regularly, or with a fair 
expectation of continuance for a more or less extended 
sequence or period of time, such as every Saturday night, a 
week, or a month. 

A eace officer 
to be exem t 
with t e oar w en re ueste a co 

This de inition does not apply to or 
reserve officers performing security guard for 
another governmental agency, or to security of in-custody 
inmates held elsewhere than at a custodial institution or jail 
or when private security companies are unwilling or 
unavailable to provide the service. 

All other exceptions under- this "casual employment" rule 
shall be determined by the board based upon the facts 
pre sen ted. 

(2) through (8) will remain the same. 
(9) ''A retail merchant" means any pecson who oKerates a 

store-ror the purpose of mak1ng sales of goods to ot er 
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persons who purchase the goods for their ~wn use and not for 
resale." 
~--AUth: 37-60-202, MCA Imp: 37-60-101, MCA 

3. The proposed amendment of 8.50.424 will read as 
follows: (new matter underlined, delet~1 matter interlined) 
(full text of the rule is located at page 8-1377 
Administrative Rules of Montana) ' 

''8.50.424 TEMPORARY EMPLOYMENT WITHOUT REGIStRAif9N--9A 
IDENTIFICATION CARD The board may authorrze a licensee to 
employ temporarily without first obtaining a-~e~i8t~atte~-eare 
e~ an identification card under the following conditions: 

(l) and (2) will remain the same. 
(3) No one person may be temporarily employed on a 

fragmented work schedule for more than 99 30 days total in 3.ny 
one calendar year. 

(4) will remain the same. 
(5) Temporary employment will not be for more than 99 30 

consecutive calendar days. 
(6) At the end of this period of time the licensee must 

either terminate the person or have the person make 
application for etther an re~t8~ratie~-~r identification card. 

(7) The licensee will notify the board within 5 days of 
the termination of those persons employed for the 99 30 
consecutive calendar day period. 

(8) will remain the same." 
Auth: 37-60-202, MCA Imp: 37-60-302, 307, 308, 309, 

310, 312, 321, 322, MCA 

4. The proposed amendment of 8.50.425 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule i~ located at p~ge 8-1378, 
Administrative Rules of Montana) 

Imp: 37-60-302, MCA 

S. The proposed amendment of 8.50.430 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1380, 
Administrative Rules of Montana) 

"8. 50.430 IDENTri''ICATIONfR!lGtSiAAH9N- POCKET CARD 
(I) Only one identificationfPe~t~~P~efe~ card ~hall he 

issued for each licensee. The holder of an 
identification1P~~~5trat~e~ card shall he responsible for the 
maintenance, custody and control of the 
identificati0nfP~~~~trae~e~ card, and shall neither let, loan, 
sell nor otherwise permit unauthorized persons or employees 
10-5/28/87 MAR Notice No. 8-50-17 
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use it. If an identification/~e~t!~~a~teft card shall be 
altered in any way, it shall become invalid. 

(2) Identification cards are renewed in the same way as 
license renewal in ARM 8.50.433. 
----H"l (3) will rema1n the same." 

Auth-: -37-60-202, MCA Imp: 37-60-309, MCA 

6. The proposed amendment of 8.50.431 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1381 
Adminstrative Rules of Montana) ' 

7. The proposed amendment of 8.50.436 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 3-1382, 
Adminstrative Rules of Montana) 

"8.50.436 TERMINATION OF BUSINESS (1) A licensee who 
terminates his bus1ness shall within 5 days mail or deliver 
his license and identification/~egiet~atleft card to the 
department. If the licensee opens another business or goes to 
work for someone before the license or renewal expires, the 
department may return the license and 
identification/~e~t9t~at~eft card if the request is in 
compliance with the law and rules." 

Auth: 37-60-202, MCA Imp: 37-60-309, MCA 

8. The proposed amendment of 8.50.437 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1383, 
Administrative Rules of Montana) 

8.50.437 FEE SCHEDULE 
(1) License application fees 
(a) Contract security company 
(b) Proprietary security organization 
(c) Private investigator employer 
(d) Qualifying agents and resident 

managers 
(e) Security alarm installer 

MAR Notice No. 8-50-17 
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(f) License renewals 

(g) 
(2) 
(a) 
(b) 
(c) 
(d) 
(3) 
(a) 
(b) 
(c) 

~~~ 

One-half price on renewals only for 
each additional license for dual or 
multiple licenses 
Duplicate licenses 
Employee registration application fees 
Armed contract security employee 
Armed proprietary security employee 
Armed private investigator employee 
Renewals 

15.00 

lQQ~QQ 
lQQ,QQ 
lQQ,QQ 
l5Q~QQ 

Fees 
3Q~QQ 

3Q~QQ 
6Q~QQ 
3Q,QQ 

Employee Identification Application 
Unarmed contract security employee 
Unarmed proprietary security employee 
Unarmed private investigator employee 
Unarmed installer employee 
Renewals for unarmed contract and 
proprietary security employee 

(f) Renewals for unarmed private 
investigator employee 

(g) Renewals for unarmed alarm installer 
employee 

(4) Miscellaneous fees 
(a) Re-exams 20.00 
(b) Late renewals 25.00 
(c) Branch office application 30.00 
(5) Exam fee 25.00 
Fee-sekes~ie-will-remain-in-e£!eet-~ntil-Beeember-i; 

75.00 
7)."UO" 
T5"":lJ\i 
"SlJ.1lO 

25.00 
'2).\)(J 
T).OU 
'2).\)(J 

20.00 

20.00 

i98~;-a!ter-wkiek-sate-will-revert-eaek-te-tke-same-!ee 
sekes~le-tkat-is-~n-e!!eet-en-A~~~st-ll;-1986;-witk-tke 
assitien-e!-~ermanent-£ees-a!-$~§~QQ-far-~ftarmes-alarm 
installer-em~leyees-ans-their-reftewal-ef-$lQ~QQ;-afte-takin~ 
~~ali!yift~-e~amiftatiefte---$2S~QQ~ 

( 6) Temporary ID card 10. 00" 
Auth: 37-1-134, MCA Imp: 37-1-134, 37-60-304, 305, 

306, 312, MCA 

9. The board is proposing to repeal 8.50.439 Assessment 
which can be found on page 8-1384, Administrative Rules of 
Montana. The board is proposing to repeal this rule because 
it was a one-time assessment to be paid prior to December l, 
1986. The assessment was charged so the board could make 
payment on a loan. 

10. The reasons for the amendments to ARM 8.50.423 
Definitions, 8,50.424 Temporary Employment Without 
Identification Card, 8.50.430 Identification Pocket Card, 
8.50.431 Insurance Requirements, and 8.50.436 Termination of 
Business a~e being proposed so that the rules comply with the 
statute• being implemented that were amended by the 1987 
Legislature. 

11. The amendment of 8.50.425 Resident Manager and 
Qualfying Agents is being proposed to allow the resident 
manager and qualifying agents to be issued a license upon 
payment of only one fee if they meet the definition of both. 

12. The amendment of 8.50.437 Fee Schedule is being 
proposed to make the fees commensurate ~ith program costs. 
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13. Interested persons may submit their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views, and arguments may also be submitted to 
the Montana Board of Private Security Patrolmen and 
Investigators, 1424 9th Avenue, Helena, Montana, no later than 
June 25, 1987. 

BOARD OF PRIVATE SECURITY 
PATROLMEN AND INVESTIGATORS 

DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 18, 1987. 
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STATE Of MONTANA 
DEPARTMENT Of COMMERCE 

BEfORE THE BOARD Of REALTY REGULATION 

In the matter of the proposed 
amendment of 8.58.415A con
cerning continuing education 

NOTICE Of PROPOSED AMENDMENT 
Of 8.58.415A CONTINUING 
EDUCATION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons. 
1. On June 29, 1987, the Board of Realty Regulation 

proposes to amend to above-stated rule. 
2. The proposed amendment of 8.58.415A will read as 

follows: (new matter underlined, deleted matter interlined) 
(full t~xt of the rule is located at page 8-1609, 
Administrative Rules of Montana) 

"3.58.415A CONTINUING EDUCATION (1) Each and every 
real estate licensee is hereby required to receive ~nd 
successfully complete a minimum of 15 classroom or equivalent 
hours of continuing education in any two (2) year period, 
beginning January 1 1988. 

(2) through (4) will remain the same." 
Auth: 37-51-202, 203, 204 (3), MCA Imp: 37-51-202, 

203, 204 (3), MCA 

3. The Board is proposing this amendment to provide an 
effective beginning date for continuing education. 

4. Interested persons may submit their data, views 01: 
arguments concerning the proposed amendment in writing to the 
Board of Realty Regulation, 1424 9th Avenue, Helena, Montana 
59620-0407, no later than June 25, 1987. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must tnake written 
request for a hea1:ing and submit this request along with any 
comments he has to the Board of Realty Regulation, 1424 9th 
Avenue, Helena, Montana 59620-0407, no later than June 25, 
1987. 

6. If the Board receives requests for a public hearing 
on the proposed adoption from either 10% of 25, whichever is 
less, of those persons who are directly affected by the 
proposed adoption, from the Administrative Code Committed of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons 
directly affected has been determined to be 510 based on the 
5100 licensees in Montana. 

BOARD OF REALTY REGULATION 
JOHN DUDIS, CHAIRMAN 

BV: ~'tt ~ ·~~ K.OL~DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 18, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD 

In the matter of the proposed 
amendments of 8.97.402 con
cerning eligibility, 8.97.411 
concerning bonds and notes of 
board, 8.97.414 concerning 
loan loss reserve account, 8. 
97.509 concerning application 
and financing fees, 8,97.512 
concerning taxable revenue 
bond program, 8,97.709 con
cerning terms, interest rates, 
fees and charges, 8.97.803 
concerning application proce
dures -certified, 8.97.804 
concerning application proce
dures - qualified 

~OTICE OF PROPOSED AMENDME~TS 
OF 8.97.402 CRITERIA FOR 
DETERMINING ELIGIBILITY, 8. 
97.411 BONDS AND NOTES OF 
BOARD, 8.97.414 LOAN LOSS 
RESERVE ACCOUNT FOR THE IN
STATE INVESTMENT FUND, 8.97. 
509 APPLICATION AND FINANCING 
FEES, COSTS AND OTHER 
CHARGES, 8.97.512 TAXABLE 
REVENUE BOND PROGRAM, 8.97. 
709 TERMS, INTEREST RATES, 
FEES AND CHARGES, 8.97.803 
APPLICATIO~ PROCEDURE TO 
BECOME A "CERTIFIED" MONTANA 
CAPITAL COMPANY, 8.97.804 
APPLICATION PROCEDURE TO 
BECOME A "QUALIFIED" MONTANA 
CAPITAL COMPANY 

~0 PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 
1. On June 29, 1987, the Montana Economic Development 

Board proposes to amend the above-stated rules. 
2. The proposed amendment of 8.97.402 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-3488 and 8-3489, 
Administrative Rules of Montana) 

"8.97.402 CRITERIA FOR DETERMINING ELIGIBILITY The 
board shall determine that an applicat~on for financing is 
eligible under this subchapter only if it finds that: 

(1) through (10) will remain the same. 
(11) No loan other than the federall uaranteed 

portion of a loan 1 s a e o ere to t e oar or ~nanc1ng 
~f the borrower on whose behalf the loan would be submitted as 
a signator to a loan, including the loan being contemplated 
for financing, appears in the most recent examination report 
of the financial institution as a classified asset or loan. 
Exce t in the case of urchase of the federall uaranteed 
port~on o a oan, ~t t e t~me an app 1cat on or 1nanctng 
1S submitted the financial institution submitting the 
application shall certify that the loan for which financing is 
sought has not been classified and that it does not have a 
loan currently outstanding for the same borrower that is a 
classified loan." 

Auth: 17-6-324, MCA Imp: 17-6-303, 304, 305, 308, 314, 
MCA 

3. Several lenders have questioned why the Board's rules 
do not allow the Boa:d to purchase ~he federally ~uara~teed 
portions of loans classtfied by supervtsory author1t1es stnce 
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there is "no rigk" to the Board in doing so. They feel that 
otherwise eligible borrowers are being unreasonably denied 
access to the ln-State Investment Fund. 

The Board does perceive the purchase of the federally 
guaranteed portions of loans as risk free investments, and it 
has always been the Board's intent to allow the purchase of 
the federally guaranteed porttons of loans which may be 
classified. This rule amendment is being proposed to clarify 
the Board's intent. 

4. The proposed amendment of 8.97,411 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-3493, 
Administrative Rules of Montana) 

"8.97.411 BONDS AND NOTES OF BOARD The board may invest 
its funds tn bonds, notes or other obligations of the board 
issued pursuant to Title 17, Chapter 5, Part 15, MCA, and to 
Title 17 Cha[>ter 5 Part 16, MCA." 

Auth: 11-6-324, MCA Imp: 17-6-308, MCA 

5. This rule amendment will give the Board needed 
flexibility in designing a new taxable bond program and 
programs under the Municipal Finance Consolidation Act; such 
changes in programs are necessitated by changes in federal tax 
law. 

6. The proposed amendment of 8.97.414 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-3495, 
Administrative Rules of Montana) 

"8.97.414 LOAN LOSS RESERVE ACCOUNT FOR THE IN-STATE 
INVESTMENT FOND (1) and (2) wilt remain the same. 

(3) An amount equal to 9~~5* 2.00% of all interest on 
coal tax loans collected under ARM ~308 shall be deposited 
to the loan loss reserve fund. 

(4) through (6) will remain the 
7) Providin for an effective l/87," 

Auth: , MCA Imp: 

7. The report is sued De tober 2 7, 1986, by the bank 
examiners of the Department of Commerce recommended that the 
Board maintain a Loan Loss Reserve Fund of 1,5 - 2.0 percent 
of loans at risk. The Board currently deposits application 
fees and .25 percent of the interest earned on Coal Tax Loans 
to the Loan Loss Reserve. The amount of interest deposit is 
too small at .25 percent to increase the reserve sufficiently 
to keep pace with loan volume. This amendment will change the 
interest deposit to 2 percent in line with the law to be 
effective October 1, 1987. (SB 140 amending section 17-6-315, 
MCA.) 

8. The proposed amendment of 8.97.509 wil~ rea? as 
follows: (new matter underlined, deleted matter tnterltned) 
(full text of the rule is located at pages 8-3503 and 8-3504, 
Administrative Rules of Montana) 
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"8.97.509 APPL[CATtON AND F[NANCtNG FEES, COSTS AND 
OTHER CHARGES (1) and (2) w1ll remain the same. 
-----rJ~rowers under either the pooled or stand alone IDB 
program shall pay the costs of issuance of the bonds. The 
immediate costs of the bond issue may include, but are not 
Limited to fees of the underwriter, financial advisor, and 
bond counsel, the cost of printing, advertising, executing, 
and delivering the bonds, state-wide audit fee and all other 
costs that may, under federal arbitrage regulations, be 
recovered in addition to permissible yield differential. Such 
costs are incurred on behalf of one or more projects and a pro 
rata participation in those costs would be unfair to other 
project borrower(s) on whose behalf such costs were incurred 
to pay the actual costs. 

(4) through (6) will remain the same." 
Auth: 17-6-324, MCA Imp: 17-5-1504, 1521, SB 230 

(17-5-1301, et seq.) 

9. The 1987 Legislature passed SB 230 which assesses a 
portion of the state-wide audit cost~ to bond issuers. The 
rule change will list the state-wide audit fee as one of the 
immediate costs of the bond issue to be passed on to the users 
oE the program. 

10. The proposed amendment of 8.97.512 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-3505, 
~dministrative Rules of Montana) 

"8.97.512 TAXABLE REVE:~UE BONO PROGRAM (l) The board 
may part1ctpate in the financing of projects which do not 
qualify for a tax exemption under section 103 of the Internal 
Revenue Code by issuing taxable bonds. The application 
procedures for the issuance of taxable composite or single 
project revenue bonds are the same procedures prescribed for 
the issuance of tax exempt composite or single purpose revenue 
bonds contained in these rules, except the requirements for a 
public hearin~ and other limitations on tax exempt Einancings 
shall not app y." 

Auth: 17-6-324, MCA AUTH Extension, Sec. 3, Ch. 190, L. 
1987 Imp: 17-5-1506, 17-5-[527 (6), MCA 

ll. SB 263 removed the public hearing requirement for 
projects financed with taxable bonds. The rules need to be 
modified to reflect SB 263's amendments. 

12. The proposed amendment of 8.97. 709 will read as 
follows: (new matter underlined, deleted matt~r interlinen) 
(full text of the rule is located at page 8-3512, 
Administrative Rules of Montana) 

"8.97.709 TERMS, INTEREST RArES, FEES AND CHARGES 
(1) and (2) will rematn the same. 
(3) The costs of the issuance of any bonds or notes by 

the board, including, but not limited to, underwriters 
discount fees and charges of bond counsel and financial 
advisors; and the cost of advertising, printing, executing and 
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delivering the bonds or notes, trustee and paying agent fees, 
and state-wide audit fee may be financed with the proceeds of 
the bonds or notes, may be recovered by the board through the 
interest rate borne by obligations in accordance with ARM 
3.97. 709(2), or may be allocated among local government units 
participating in the program and charged to them directly." 

Auth: 17-6-324, MCA Imp: 17-5-1611, 1643, SB 230 
(17-5-1301, et seq.) 

13. The 1987 Legislature passed SB 230 which assesses a 
portion of the state-wide audit costs to bond issuers. The 
rule change will list the state-wide audit fee as one of the 
immediate costs of the bond issue to be passed on to the users 
oE the program. 

14. The proposed amendment of 8.97.803 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-3517 through 
8-3520, Administrative Rules of Montana) 

15. The purpose of this amendment is to provide a method 
to remove inactive capital companies from the list of 
companies "cet"tified" under the Capital Companies Act. 

16. The proposed amendment of 8.97.804 will read as 
follows: (new matter underlined, deleted matter intet"lined) 
(full text of the rule is located at pages 8-3520 and 8-3521, 
Administrative Rules of Montana) 

Imp: 908-202, 204, MCA 

of 
have been 
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17. The purpose of this amendment is to provide a method 
whereby tax credits unused by one company can be reallocated 
to active capital companies which will use them. 

18. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Montana Economic Development Board, Lee Metcalf Building, 1520 
East Sixth Avenue, Helena, Montana 59620-0401, no later than 
June 25, 1987. 

19. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
either orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any comments he has to the Montana Economic Development 
Board, Lee Metcalf Building, 1520 East Sixth Avenue, Helena, 
Montana 59620-0401, no later than June 25, 1987. 

20. If the Board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

MONTANA ECONOMIC DEVELOPMENT 
BOARD 
D. PATRICK McKITTRICK, 
CHAIRMAN 

Certified to the Secretary of State, May 18, 1987. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the mattef of the amendment 
of rules 16.32.101, 16.32. 102, 
16 32.103. 16.32. 106, 16.32 107, 
16.32.109, 16 32 110, 16.32.111, 
16 32 112, 16.32.114, 16.32 118, 
16 32.136, ond 16 32 137, con
cerning criteria and procedures 
for review of cert 1fic•tes of need 
for health care fac1 I i t1es 

To• All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS 

(Cor! ificale of Need) 

1. On June 22, 1987, at L30 p.m., a public hear~ng will 
be held in Room C209 of the Cogswell Building, Helena, Montana, 
to consider the amendment of the above- I is ted rules. 

The proposed amendments would conform the rules to 
changes made to the certificate of need statutes by Chapter 
477, laws of 1987, and make other procedural changes that ex
periencft w1th administration of the law recommends. 

3. Tho rules as proposed to be amended provide as fol-
lows (matter to be stricken is inter! ined, new material 1s 

underlined)• 

16 32.101 DEFINITIONS For the purposes of these rules• 
(1J-C3J Same as exist1ng rule. 
( 4 l 11 He a I t h s e r v i c e 11 me an s .!. ma J or • tt b d + tt 1- t + o 1"1' 8" sub d i v i -

ll.Q.!!.. as determined by the department, within diagnostic, !her
ape u t i c..L or rehab i I i t a t i v e a rea s of care I i n c I u d i n g a I coho I I 

drug abuse~ and mental heal lh services, that may be provided by 
a health care facl I i ty. Specific treatments, tests, procedures 
or techniQues in the provisions of care do not, by themselves, 
constitute a health service 

CaJ "Health sarv1cc" Includes radiological diagnostic 
health services offered in, at, through, by or on behalf of a 
health care f&ci I 1 ty~ including serv1ces offered 1n ~pace 

leased or made avai I able to any person by a health care fac• 1-
i ty except when the capital expenditure for the addt t 1on to or 
repleceme~t Of the S~me service IS less than a§99o999S750.000. 

~e~---U9e+e~+~"-e+-e-hee~~~-~e~~+ee~-~eaft~-~he-e+~m+fta•1e~ 

e~-~edue~+eft-+ft-~ee~e-ef-a-hea+~h-•e~~+ee-otfeted~~"~ot-thro~gh 

e-~ea+~h-ea~e-t~e+++iy~ 

(5) Same as e•isting rule. 
AUTHORITY• 50-5-103, MCA; Ch 477, Sec 11, Laws of 1987 
IMPLEMENTING• Title +8.2..Q., Chapter 5, Part 3, MCA 

16.32 102 LONG-TERM CARE --DEFINITION; WHERE PROVIDED 
Cll ''Long-term c~re'' me~ns sk1 I led nurs1ng care, lnter-

medi~te nur~ing care, QL intermed1ate developmental d1sab1 I i ty 
c•re, ~r--peroonat-eare, as defined 1n 50-5-101C27J(b) through 
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£-e~.l.£!.1. MCI\, whi1;~- I!· pro\lido.:d t:. P·Jtient.-:. w1th (;hrun,~,.. lnfrr-

mi ties or d1sa~1 11 t 1es nee~ sst tat 1ng the p1Jv 1s1un suJ~Iy of 
such care Th~ term dae~ not include such reguiBr inpattent 
hospital treatment of specific psych1atr ic, rehab1 I, tative~ or 
eeute med1cal problems under thu direct And regular supervision 
of a phy5 ician a~ is ordinarily furnished by a hosp1 tal. 

C?l ~arne as existing rule. 

AUTHORITY' 50-5-103, MCA; Ch. 477, Soc. 11. Laws of 1987 
IMPLEMENTING: 50-5-201, 50-5-301, MCA 

16.32 103 SUBMISSION OF LETTER OF INTENT fH--At-+eaot 
49~day~-Befere-a~y-~et~e~-ae~~+fe~-ef-e~~e~e-~nio-e-eont~eet-to 

ae~H+~~-a"--e~+~++"g-heef+h-ee~e-+ee++++y,-+~e-~e~ee~-e~a++-fte

ttfy-tAe-depa•t~ont-and-the-agoney--qua+Tfted-a•--a-hea+th-oyo

temo-ageney--p~••~ant-te--42-~Bs--aee4-ef-the-+ftteft~-~e-ae~~Tte 

~~o-faeT+•ty-and-of-the-oetv+eoo-to-ee-o++e•ed-tn--~he-foe++•+y 

eA8-+4~--bed-ee~ee+4y~---;~e-~e~+ee-Mu~~-ee-tft-*f~~+Ag-afl8-M~~4 

ee~~e+~-~Ae-4e++ow+ft~~ 

~·~--•h•-••••+eeo--e~••ent+y-p•o•+ded--b~-the--hea+th-eo•• 
fae+++ty-and-the-pteoent-bed-eapae•+y-of-the-faeT+tty~ 

fe~---A~y-odd~t+oftto-de+et~e"s-er-ehange•~~n-t~e~-~et~+ee~ 

w~+e~-w+++-~e~~+~-ff&m-~~e-ae~~+•++ten~ 

fe~--Any-ehangeo-+n-bed--eope••+y,-•ed••+•Tb~+•en--ef-bedo 

ameAg-oetv+ee-eateoe•+eo e•-•e+eeat+oA-Of-bedo-f•e~-oAe-••te-te 
eno~het-w"+eh-wt++-te~~~f-4tom-~~e-ae~~t~t~ten~ 

f2}~ Exeopt-oo-p•ov+ded--+n--o•booettoA--f~~--of-th+o 

tH~eT-9~1--~ person proposing an activity other than those to 
which (3) and (4) below aooly and that is subject to raview un
der sect 1on 50-5-301, MCA, and not exempt under 50-5-309, MCA, 
shall submit to the deportment o letter of intentT-eMeopt-" 
~ee+th-me+n~enenee--e~gen+~at+on-+~--·~~+~ded-ftom-$UbM~i++~g-a 

+et+e•-ef-•fttent-ot-app+teottoft-4ot--a-ee•++f+eate--of-fteed-fot 
feao+b+++ty--outveye--ot--p+anAtfto--f~nded-~nde•-42-~~s~s~-see~ 
f46c that contains the followjng: 

fal--J~e-+e++e~-ef-+n+en+--M~~+-ee~+•+~--t~e-•e++ow+ng-+n
.f.et"rrHI++en~ 

(a l 
(b) 

( c) 

name of appl icant.i. 
proposal title_,_ 
a statement whether the p1opo•al lnVOI\IeS: 

C 1 J a ~ubstantial change tn extst tng serv.ces~ 
(i i) acquisition of equipment (major medical equtpment 

and/or ather).i. 
C i 1 i) replacement of existing equipment~ 
C tv) renovation of existing structure~ 

(v1 addition to extsttng structure"""" 
(vt J other Cexplainl~ 

Cd) narrattve ~ummary of the pr0pQsal, 1ncludtng 
o:.taternent.s r:.n whe!hor fh~ propo~al will affect bed t:d~·al.•ty uf 
thn ra~t I i ty, or ~hanges tn services; 

(e) an 1 temtzttd est imata of proposed .'::a.pi tal expend•-
~ures~ tncluding a p~ope&ed--e~~+~me~t I tst of proposad major 
medtcar equipment with a description of each +tem-w~+efot-w-t++-~e 

~~~ehaeed-te--Tm~+eme~•-+fot•-~~o~oea+ and the cost of any bu1 ld
tng necessary to hou5e 1 t; 
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(fJ anticipated methods and terms of financing tho pro-
posal; 

CgJ effects of the proposal on the cost of potient care 
in the service area affected1 

(hl projected dates for commencement and completion of 
the proposal; e~d 

( il the proposed geographic area to be served~~ 

( j J an i I em I zed e s t i mate o f I n c rea s e • i n ann u a I ope r a t i n g 
and/or omortizatlon expenses resulting from new health services 
if any are oroposed; 

(kl the location of the proposed projoctc~ 
~~~---A-~•+••--deee~+~+te•-••-•+he•-•••+++++ee-+A-the-•e•

•~ee~-atea-whTeh-~tev+de-~+m++at-~e~~+ee~~ 

ill the name of tho person to contact for further infor
mation; and 

~4~1ml tho +et+e•-o~-+•+••+-m~•+-be-dated eAd-e+gAed-by 
signature of en authorized representative of the applicant. 

f2) For letters of intent submi tied under sect ion (tl of 
th1s rule. in determining whether or not a capjtal expenditure 
for egu1oment IS over 1750.000. the department wi I I reyiew the 
list submitted by the applicant pursuant to subsection Cil{e) 
of t h I s r u I e and w i I I agar ega t e the tot a I cos t for e a e b j t em of 
e g u i pme n t obI i gated for or purchased w 1 I hi n a h ea I t h care 1 a
Cl I I ty•s fiscal year for A program. seryice. department, Qr 
~ 

.ill Any person or parsons desiring to acquire or ent!r 
i n to a con I r a c t to a c g y I r e 5 Q% or more o I an ex i s t i n g he a I t h 
care facility mu;t submit to the department a wrjtlen letter 
nottng Intent to acquire tho ftcjlity and conhining the tol
l owing' 

lAl the servjces currently croyidtd bv the btal th care 
faci I i ty and the present and proposed bed cacaci ty of the fo
e i I it y, 

!Jl.l. any additions. deletions. or changes in sych servlcps 
which will result from the acgu!sltlont and 

l..£.1. the Dr o i e c ted coat of care at t h t fa c i I i t y c omp a r 'd 
to the coat under the current own&rlhip. ' ' we! I as any othtr 
factors which may cayst an increase 10 the cost of care 

L±L Any carson proPosing to increase or relocate from one 
faci I i ly or sjte to another no more than 10 bpda or 10% of thp 
I icensod beds must. in order to be exempt from certj!jcote 21 
need review for the change. submit to the department a letter 
of intent containjng: 

!.tl the licensed ciDaci ty of the faci I i ty. the number of 
beds to be added or relocated, and in the latter cag. the fa
ci I i lies or sites in auestion; and 

l.!2J. the cost of the addition or relocation and jts likely 
effect on the cost of pat1ent care. 

(5J The department shall notify ne applicant in writing 
whether or not the activity proposed in i I$ letter of intent is 
subject to review under section 50-5-301. MCA. 

~.~--Fe•-~et+oto-ef-+•+•••-•~bm++tod-~Adef--oobsee++e•-~~~ 
of~th~,--~u+e,-t~+~--dee+~+e~-w+++--be-ba~oe-e~-a-de+et~~nstto~ 

w~et~et-ae~~+•++t6A-ef-the-+ae++tty-w+~+--••••~+-+fl--eheflgeo-+fl 
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+he-se~v+ees--o~~bed~-ee~ae+4y-ef-+he-fee++++y;-a~-d•~e~+bed~+n 

tubeeettefte-~~~~e~,-~b~,-a"e-fe~-o~-th+t-rute~---Ae~u+t•t+e"-ef 

e-heetth--eere-feo~ttt~--+•eM-a-hea+th-Matftte"a"ee-o•aafl<!at<e" 
w+++-be-ee"&+~e~ei-a-eha~oe-+n-~e~v+ee-

fb~--Fer-tetters-ef-+ftt&ftt-ewbM+ttee-uftde<--eubeeetteft-~2~ 

ef-th+e--rwte,-tft-deterM+"+ftt-whether-er-ftet-e-eapfte+-e•~efte+

tw•e-fer-e~u+pMeftt-+e-ever-16ee,eee,-the-de,ertmeftt-w+tt-rev+ew 

the--t+et--eubM+tted--b~--the--eppt+eaftt-pureueftt-te-eubeeet+eft 

fa~~e~-ef-th+e-rute-eftd-w+t+-•aa••aete-the-tetet-eoet--fer-eeeh 

+teM-of--e~utpmeftt-ebt+;eted--+o•-••--pu•eheeee-w+th•"·-e-heatth 

eate-ffte++++y~~-f+tee+-yea~~fef-a--~~eo~•~T-se~vTee,-de,a~~Meft~ 

ef'-~+•""7 

C6J An eppl I cant wheee-prepeeet-+e-eete<m+ftee-to-be-eub-
teet-to-eert+++eete-ef-fteee-rev+ew-wftder-ewbeeet+eft-~S~fe~ ~ 

mjttjng a letter of Intent oursuant tg sections C3l or C4l of 
this rule and whose proposal is found to regujre certificate of 
need review must submit a full letter of intent as described in 
eubsectlon +~~lll of this rule-w+thtft-a&-da~e--e+-thet-determ+

"et+e"--+ft--erder--te--be--eftttt+ed--te-rev+ew-w+th-the-eu~~e"t 

be+eh,-+f-betehtfta-h-f'e~u+~ed. In the cue of a proposal for 
ntw Reds, the bitch in which !De letter of j ntent for the RrO
Dosa! will be pii!Ced is determined bv the date !be full lettu 
of Intent is received by the department. In accordance wt th ARM 
16.32.106 

C7l Persons who acquire health care faci I I ties but who do 
not file the notice of intent required by e~bsection f~~.u.lof 
this rule will be presumed to be subject to certificate of need 
review !or the purposes of this subchapter. 

f8~---+4-aft--e•+et+ftO-heat~h-eare-4ee+++t~-,,a,eeee-+e-ee-

4ab++eh-e-heMe-heet+h-aae"ey7-k+dfte~-t~eetmeftt-eeftter;-er-+efta

term-eere--+ae++++y;-eueh-,,o,eea+-w+++-be-•e~+ewed-pti~etiaftf-+o 

S9-5-a94f4~f+~.-MeA~ 

f9~~ Any affected person may request an informal 
hearing before the department to eha llenge the department's 
determination regarding applicability of cer!iflcate of need 
review. Such a request must be received by the department 
with i n 1 0 days f o II ow I n g t he de term I n a t1 on . At I e as t 7 do y s 
prior notice of the hearing ehat+ .wJ..lj_ be sent to the pereefts 
tdeftt+++ed-tft-AAM--48~32~~~2~4~fd~ aDpl ;cant. the oerson re
gueBting the hearina. and any otbtr affected person who re
Quests it. At the hearing, the effected parties or their coun
sel wi II be given the opportunity to present wr i !ten or oral 
evidence or arguments challenging or supporting the depart
ment's determination. Within 7 days following the hear~ng, the 
department will issue Its decision. In writing, and the reasons 
therefor, which shal I be sent to the persons who received no
tice of the hearing. If the department determines that the ap
plicant is subject to review, the letter of Intent ma~-tilJ_ be 
assigned to the next appropriate botching period. 
AUTHORITY: 50-5-103, 50-5-302. MCA; Ch 26, Sec. 3, Law• 

of 1985; Ch. 477, Sec. 11, Lowo of 1987 
IMPLEMENTING' 50-5-301, 50-5-302, MCA 
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16.32.106 BATCHING PERIODS: SUBMISSION OF APPLICATIONS 
111 The fol lowrng batch>ng per ind& are established for 

a+t-eB+e~e~Te~~-~f-~e~~~ee-ft~~-~ot-a++-teo+e"~ appl jeations for 
new beds or maror medical eguiprnent from any rec">~on of the 
stEitP.: 

[a) January 1 through January 20~ 
lb) March 1 through March 20~ 
lei May 1 through ~ay 20~ 
ld' July 1 through July 20~ 

CeJ September 1 through September 20~ 
(f) November 1 through November 20~ 

Except as provided 1n ••~oee++eAe-~iJ-eftd-~5~ sect ion (4) below 
and in ARM 16.32 103C6J, letters of intent for new beds or ma
jor me d i c a I e g u i pme n t w i I I be accept • d on I y d u r i n g t h ~ iH~ per i -
od5 Letters of tntent recetved at other time~ wi I I be assign
ed to the ne"1 batching period. 

(2) ~ame as exist tng rule 
(3~-··· -a~+y ·-pto~esft+s ~n~o~~~~g-~ew-~et~tee$7-Aew-et-+A

~~eaeed-be~-ea~ae+ty,~at-eo"~i~ue+~e"-e~--~e~+aeemeftt~ef-hes+~~ 

ea~e-+ae+++~+~'-w+++-be-~e+ehee~ 

f•t.!..l..l Except as provided in o~bsection f~atll!l. below, 
upon determination by the department that an activity described 
in a letter of intent is subject to certificate of need rev18w 
and 1 n v o I v e s e i the r new beds or rna i or me d i co I e g u i pme n t • the 
letter of intent wi I I be placed in the appropriate batch, ac
cording to >t' category and regron of the state. At the con
clusion of the batch period, the department will notify each 
applicant in the batch that its application may be submitted, 
and that a dead! ine for submission wi II be determined at the 
conclusion of the challenge period >mmedrately following 1he 
batch just concluded. If, at the end of the chal Ionge per •od, 
no challenging letter of 1ntent has been subm1 tted, the appl i~ 
cent•s deadline for submission of an appl1cat1on Will be set no 
ear I rer than 30 calendar days after the date not1ce of the 
dead! ine is sent and no tatet than 90 calendar days after the 
conclusion of the challenge period. If a challenging letter of 
1ntent has been submt tted, the dead! ine for both or igrnal artd 
challenaing applicatrons will be 30 calendar days after the ertd 
e~-+he--eha++enge-pe~+ed date not ice of the dead! 1ne rs sent, 
unless a longer time 1 s agreed upon by alI affected appl 1cants 
On the first d~y of the month fotfowtng the conclusion of each 
batching period, the department will publish notices rna new:s· 
paper of general circulalton 1n the affec.ted areatt ltslrna the 
letters of rntent which have been recetved tn th~ bdtch JU$t 
concluded 

f51-LU_ Same a~. exisftng rule 
f6}lll. Same a!t txisttng rule 
f.jl'j-f"ll.§.l. An appl teat •r_,n w1ll tn.' accepted only after sub

miss ton of a letter of tntRnt, and. rn the case of an aiH?liCa
tton for new beds Of ma!Of medica/ eguioment. Will be accepted 
no earlier than the conclusion of the batch perrod in wh1ch t~re 

letter of intent was aLCRpted. 
~bl---tt-a-eoa++e"~'"§-+e++er-ef-•"le"+-koe-beo"-•~•~•+ted 

dut+ft§-~~e-ehe~+eAge-pe~t6d--a~d--te--aeeep~ed~-~et-eem~af~ttve 
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~e~+ew;-~he-eAa++eA~e~-wT~+-~a~e-8A-e8~T~TeAa+-•~T~+~-8ay~-f~+

~ow+ftg-~he-eene+ue+on--o1-the-ehat+enoe-~efTGd-~n--wh+eh-~e-sub

m+t-aft-a~~++eet+e"7 
fe-}1.Ll The application must contain, at a minimum, the 

information as specified by the department pursuant to ARM 
16.32.136 and 16.32 137. 

(~~~ The or ig•nal and fa~f ~copies of the appl 1ca 

t ion must be submitted to the d~partment AA··addttTCAft+-eep~ 

mu~t b~--~~b~Tt4ed-to--the-a~e~ey-~~a++fted-ae-a-~eai~A-6ybl~fflb 

~!JI:!nr:y rtt~!'luaf'lt-te-42-H·:-S-:-E:·_--See- -aee~~ 

J..jJ_ !f the app11cat1on 1s rece1ved INithout the full fee 
rt::Ql•Jr~d by £ChaPter 477. Seetion 8. Laws of 19871. 1t w1ll not 
b P r:: on s 1 d ('red s y bm i t ted to the de par t me rd u n t t I the date the 
ful! fee due IS received by the department. The fee must be 
~-~t cashier's cheek made out to the department of health 
and envi ro(ln'lental sciences 

f8~.Ll.Q_l W1 thin ~S~ea+ellda• 20 wQrk jng days from the date 
th5t the d~partment receives the application, the department 
5hal I determ1ne whether or not the app/ 1cat 1on 1S complete. 

fe:~1..1.11. If the application is determined to be incom-
plete, the department shal 1,-wtt~•n-5--werhtn~-daro--aftef-f~at 
det~~M~~et~Ofto-not i fy the applicant in writ 1ng by ma1 I of the 
Jncom~reteness and of the spec1 t 1c 1ntormat 10n that is neces
sary to complete tne application. The department ahall also 
ind1cate a time. which may be no less than 15 calendar days, 
w1thin which the department must rece1ve the additional infer
mat ion requested W1 thin 15 working days after rece1pt of the 
additional information, the department shall d&termine whether 
the a p pI I cat ion i !: c omp I e t e I and I ":'"-- + f i f the i n tor mat ion sub
mi tted is sti I I not sufficient, ~Ae-~e~a~~~e"•-mey-~e~~+~e 

~end a written request for addi t 1onal 1nformat1on 
~~~..Ll.l.l. If an apcljcant whose acpiJcatlon 1S to bo com-

perat 1vely reviewed w1 t~ another appl 1cat ion doeb not subm1 t 
ar1aqua te information ,.,_,.et- t·eeetve~-wl th 1 n the t 1me spec 1 f 1 eO, 
•~P-~~~ft¥tM&fll--may-~e•~~m+"e--ihat-t~e-a~~+•ca~t-~as-~erfe+te~ 

·f~-ftght~~e-eempa~e~+we-fe~Tew~~fof~-the aopl 1cation WI I I be 
dropped from the current ba-tel"t-trq~~~et"-tee-:--batch +"-sael'l-a-ee&e-;
•~~-~e~e~~me"•-may-e~the~·preee~~-t~e--ap~+~eftfio"-w+•heuf-eem

p~~~•~ve-fe~+ew-aeee'l"et"g-te-ARM-~6~a2~4G1··ef-8~51g"-tfle-epp+•

eAt+a" and ass1gned to the next appt"e~t"~••~-batching period. 
fel..Llll Same a• existing rule. 
f9~~ Only those applt cat ions for new beds or major 

med1cal egu1oment which are received and declared complete 
wi th1n the t 1me per lads specified in this rule a1·e ent1 tied to 
participate in comparat fve review procedures w1 th othe1 appl ~
cations w1thin the current batch. However. the department may, 
1n its d1scret10n, conduct a comparat 1ve rev1ew of compet 1ng 
app! 1cat 1ons from different batche~ j f suct1 appl 1cat 1vn& are 
be1ng reviewed concurrenlly and Jf ::..uch comparative 1&111ew can 
be conducted consistent ty w1 th a! 1 other t 1me constra1nts lm
po',"d by T1t1e 50, Chapter 5, Pari 3, MCA. and th1s swbch•pter. 

f~e)--··-A~~~+ea4+ens--•hteh-~ua+~fy-fet-~~bte~~a~e~-fe~tew 

""de• ·-ARM--16-32o++~,--e•ee~f-· fe•--fhete---~e•e•+~e~--••--ARM 
16-32-+l~f21f•l•-"••d-•ef-~e-p+eeed-•n-a-~afeh-and-moy-be~p•ee-
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esee~·+mmed+afe+y--+~--aeeet~e~ee--wot~--ARM--46,a2,44~-w+f~eot 

e~+ehtrtg-or~eoMpa~at+ve-te~+ew~ 

AUTHORITY; 50-5-103, 50-5-302, 2-4-201, MCA; Ch. 26, Sec. 
a, Laws of 1985; Ch 477, Sec 11, Laws of 1987 

IMPLEMENTING• 50-5-302, MCA; Ch. 477. Sec. 8, Laws of 1987 

16.32.107 NOTICE OF ACCEPTANCE OF APPLICATIONS,-REY+EW 
PR9SE§li;IRES (I) Wnon an appl1ca11on is de1ermtned to be 
complete, the department shall isoue a notice of acceptance+~ 

aeeeft'!la"ee-w-ttl't-'5~b,ee-t-ten-fa~-be+ow~which includes the follow-

..L!.l. the review period time schedule; 
~ the dat' by which a written reauest for an in forma~ 

!tonal hearing must be roce1ved by the department; 
_ll.l the manner in which notjfication will bt orovided of 

the t;me and place of any Jnformet1onal heartng whtch ts held; 

~ 
l.2.l. the manner 1 n wh 1 c h the i n tor mat 1 on a I hear 1 n g w i I I be 

conducted. 
f2t--Wttl't+rt-+h+~ty-~ay~-aft&~-a-ne+Tee·-ef-aeee~+a~ee--ef-a 

eem~+ete--a~~++ea++e~--Aao--bee~--+••~•d•-~~e-depa~tment-oha++, 

ef~e~-eeR~~+•8~+en-wT+h-~he-e;eney-q~e++~+ed--e~-a--hea+th-~y~

femo-a~eney--pufouant-t~--~2-~,s.s,-See.-aea+,-•••••-a-p•e+tm+

fta~y-dee+~+en-en-the-epp++eat+e~,-aeeeM~an+e8-8y-a-!taf~~~epo~~ 

ftnd-~+nd+ng~-+n-~~ppo~+-e+-+~o-6ee+~~en~--Ne~~ee-ef-t~e-p~e++m

+ne•y-dee+o+en-o~a++-be-pub++ehe~-a•-p•ev+eed-+~-••et+~~-fa~~ 

f3~1£l A notice of acceptance of a complete appl 1cat ion 
muot be mailed to the applicant,--en-ege~ey-quat+f+ed-ao-a 

~••++~-ey&temo-aoeney-pufeuont--te-42--ij~s~eo-See~--aaei-Heatth 

Bef•tee-Aet-+ne+ud+na-the-eho•~men-ef-the-Hoa+th-Sysfeme-Ageney 

a••••~+ng-bea•d-and-t~e-e~a+•m•~-ef-t~e-affeeted-Sub-a•ea-Seu~

e+t, and all licented health care facilities of !he !yoo af
fected by the application end-hea++h--ma+n~ena"ee-efaan+rattene 
located in the service area~-a"d--~a+e-~ev+ew-age"e+e~-+n-+he 

~+a+e7--€e~+T~~e~~-~ee++~--~y~+em~-a;ene+e~--~~a++f+ed-p~~8~an+ 

fe-42--Y.s,e--see.--aeei-w+++--be-not+f+ed--•f-t~•-•••••••-•••• 

~e~det!-one~ef-the-e~~te~Ad+na~s+ates~--A~ notice of ~~•++m+

fta~y~eee+e+eft acceotance must ~ be e+~e~+a+e~-ae~~~e~+ded 

.f.of'-rtot+ee~-e .. -aeeef!-t-anee,-a~d-pub 11 shed 1 n a newspaper of gen
eral circulation in the service area affected. 

f~~-~A-ne~+ee-e~-~f'e++m+rtaf'y-dee+s+eft-M~!~-+Ae+ude~ 

fa~--+he-f'e~Tew-pe~+od-sehed~+er 

fe~~-~~the--dete-~by-~wh+e"-a-wf'+tten·-~e~~e~~-fef'-a-p~b++e 

~e~ft~1-~~~f-he-f'e~e+¥ed"hy-t~e-·de~at4Mertt~ 

~e~--the-martrtef-+A-wh+eh-net+f+eat+oR-w~++--be-~tev~ee~-ef 

f~e~tt~e-aftd~p+oee-ef-o-pubtte-~eoftftg-oo-•oque•~ed;-and 

fd~---+he-monno~--+n-w~oe~-t~e-pob++e-~e••+ng-w+++-ee-een

e"eted-
AUTHORITY, 

IMPLEMENTING; 

50·5-103, 50-5-302, MCA; Ch. 26, Sec. 
of 1985; Ch. 477, Sec. 11, Laws of 1987 
50-5-302, MCA 

3~ Laws 

16 3? 109 INFORMATIONAL HEARING PROCEQURES ft}~---+t-t~e 

p•efim+•••y-dee+o+o~ +!!&od-pu~•"""t-to-ARM-t6.a2.491f2~-+o-fe• 
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de~+ot-of-the-opptteot+e•~-••-+~-the-eeee-e+-eemporettwe-•e•te~ 

ef-eempet+~o-eppt+eot+ofte,-e-pub++e-heer+~g-muet-be-he+a-fte-+e
ter-thoft--89-aoy$-fe++•~+"a-the-+eeuaftee-ef-the-pte++mtftoty-de
e+e+o~,--P~b++e-~otteo--ef-tho--heet+Ao-muet--be-pub++ehe8-~tth 
the-ptet+m+Aaty--dee+e+eA-oe--prevtded-+"--ARM-467a2749ffa~-oftd 
f4~7 

t2ite~--+f-the-pte++m+Aaty-dee+oteft-fe-for-opptovo+-ef-the 

e~~++ea++en-an~--ne-eo~pafa+tve--~evtew-ts~~equtredo-the-nottee 

of-pret+m+Aoty-dee+eteft--eha++--+Aetude--o--etatemeftt--thot-ofty 
affeeted-pereeft--moy-re~~••+--a-p~btte--heot+A§-e~-the-oppt+eo

t+on7--S~eh~a-~~e~~e$+-~ue+--be-~eee+veS--~y-~fle--~e~a~4men4-+fl 

~•+++fto-wtth+~-45-doyo-oftet-p~b++eot+oft-of-the-ftet+ee7 

tb~ lhe-depottMeAt--eho++-he+d--a-heot+ftg-tf-••~~••+ed-by 

the-aaeAey-~~•++fted-oe-o-heotth-•retem•-oae"ey--pute~o"t-te-42 

ij787B7--See"--aeet--er--there-+e-e~betoAtta+-p~b++e-+"tereet-et 

e+a"+fteaAt-e~pee+~+eA-~O-~he-a~p++eotteft-by--affee~ed-peteaft5> 

8$-~effee+ed-~n-~e~~es+~-+e~-e-~e•t+ft07 \ 
te~---+f-the--depa~~meA~-de~e•m+Aee-fhaf-a-~eat+ftg-ts-wot

taAted,-+~-m~e~-be-he+d-wtth+n-forty-ftve-deye-afte~-•eee+pf-ef 

th•-··~~·•t7 
f8i---A++-pat++eeT-+Aetudtng-fhe-depo~fme"~-eftd-the-~~·++

f+ed-hea++h-eye+eme-aoeney,-~he-~+eh-+o-~o~++e+pete-fe~m•++r-+• 

+he-hee~+Ag--eha++-o~bm++--a-~re-heot+"g--meme•o"dum-+e-the-de

pa~~menf-fte-+a+et-fhan-f+f+een-doye-pt+et-fe-fhe-heat+AtT-w~+eh 

eho++-ee+--ou+-w++h-ae-mueh-epee+f+e+tr-o•-peee+bte-the-po~+r~• 
sta+ement-ef--+ssueeT-eOfttee+e~-~fae+or-~e+n+e--ef-+aw,-an++e+

~a+eft-w*tfteeeee--aft~-+he--n&+~te-ef-+he+~-+ee++menrT-an8-ee~+e~ 

ef-an++e+~a+e~-e~ft+b++s7 
t4~--lhe-heet+n;-w+++-be-befote-fhe-depat~men+-ond-w+++-be 

eeftdue+ed-p~••~aAt-to-fhe-+Afetma+-tu+ee-ef-pteeedu•eT-2-4-695T 

~6Ac--+Afetmot-p~b++e-+ee++meny-mey-be-petmTtted-et-+he-d+eete

++en-ef-+he-heat+n~s-eff+eet7-

f5~---;he-~eeetd--of-aee+o+eA-~t++-e+ooe-of-+he-eefte+~•+on 

ef-+he-heetfAg7---Pa•++••-~+++--be-eft+t~+ed--~e-etibm+~-ptepeoed 

f+nS+nQe-ef-fae+T-eene+~~Tens-of-tew-and-a-~repoeed~e~8e~~ 

f6~--lhe-qua++f+ed-hea+~h-oye~eme-aoeftey-mue+-be-gtven-+he 

e~~er+~"+ty~te-,~e~+Se-+he--de~at+men+-w++h--teeemmenda+~en~-en 

+he-apptteo++en-w++h+ft-ftf+eeft-daye-af+et-~he-eene+~•Ten-ef-the 

heattftg,-un+eoe-anethet-pe•+ed-ef-~+me--hae-bee~--aoreed-~e,-+ft 

wt+++A~,-by-+he-heatth-ey&~eme-ageAey-oA8-~he-de~a•~meAf7 

f~~---lhe-de~at+me~+-+e-"e+-•-p•~•r-te-~he-heat+~a-fot-the 
P~•peoeo-ef-2-4-848T-MBA7 

~ Purina the course of the reyiew period. any affected 
per son rna v reg u e s t an i n forma t i on a I hear 1 n g by w r i t i n g to t he 
deputment. The depu!ment may olso hold a hearing on its own 
jnitjative. 

ill A hearing request must be received by the department 
within 15 calendar days after the dale of the notice of occep-
tance of the completed app! icBtion appears in the newsoaper. 

1...1..2 Notice of the informational hearing will be given at 
I eo s I 1 4 c a I end a r days be for e I he he a r i n g g a I e by I he f o I I ow i n g 

~ 
1..J!.l. Written notice must be &ent by certified mai I to tt1e 

oerson request ina the hoar ing the applicant. and alI other ap-
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~· ~~~ntL a~S!QnPrl for comparat 1ve rev1ew WIth the applicant, if 
any OthPr person~ who have requested not 1ce wi I I be not 1! ted 
by ord1narx ma1l 

ill Not icc to a It other af fee ted persons w1 II be by I eaa I 
advertisement in a new~paper wr th general circulation ln the 
sP.rvice area affected by the appl teat 10n 

l...f..l The notice must 1ndtcate: 
.. LL1. the date of the hear1nq; 
r 1 r l the time of the hear 1ng: 
C i 11) the location of the hearing; and 
~ the person to whom wr t tten comments may be sent 

pr ror to the hearing 
l...!l Wht=onever ,l htt1r1nq IS ~~(:td for an apPliCation whiCh 

is hPing comparat rvely rev1ewed WIth anothet· appl 1cat 100. the 
~-~g wi I I he r:nnd.Jr:ted as A IC•:nt hearing on alI such appl i-

_l__2_l Any r:erson maJ• commf·n' 
rl"rr:I'T\r>rts made nt the heaf1ng Nil/ bP 

during the hear 1na and a/ I 
tape-record~d and reta1ned 

hy ·h~ department until tl 1 f' proiect 1s comoleted or the cert!
ficf!te of neP.d exp1res. The hearing will b9 informal and nvi
ther the Montana Administrative Procedure Act nor the Rules of 
C1vi I Procedure wi II apply. Any affscted person may conduct 
reasonable guest ioning of any person who makes relevant factual 
allegations. 
AUTHORITY; 

IMPLEMENTING; 

50-5-103, 50-5-302, MCA; Ch. 477, Sec 
of 1987 
50-5-302. MCA 

1 1 , Law5 

16. 32. 110 CRITERIA AND FINDINGS (1) A certificate of 
need w111 not be issued IJI"IIes& the department determine.s there 
is a need for the proposed "ew-f'tes+-th-sef"'I!'Tee pro teet, and that 
the proposal is cons,stent with the state ~,ealth plan~ 

compel I ing ev1dence is prtsented that need for the proiect 
exists in spite of projection~ to the contrary 1n the plan. In 
addit1on. S..c.:..ons1stency w1th the state health plan may bt:! wa1ve:' 
1n emergency circumstances that pose an imminent threat to pub
tir health. Criter1a 11:..ted 1n sect1on 50-5-304, MCA, o4i!:-BFR 
-t~a-4+2 1 -and the followlrll] w1ll be considered by lhe department 
1 n mak 1ng its dec1 s1on: 

fa) in the ca~e (if an application proposing a construe-
• 10n project, the probable impact that the costs of the pro
po~Pd construct 1on, 1nclud1ng the costs and methods of energy 
conservation~ WI I I have on the co~ts of providing health ser
vicesi 

fh~---+~-the-ee~e-ef-aA-a~~+~ea-t+eft-~Pe~e~~~;-the-~e+e•~eN 

of-a-~eattn-oetv+ee,-the -need- t~at-~tne--pbp~+•t+on-~r•••nt+y 

5~•~+eed-ha~--fet-4he--~etv~ce, th~--e~4eRt-ts--whteh· t~at ·•~ed 

w+~+ ~~ mP.t ~dP~~at~~Y ~Y ~~t~fA~t+v~ -a~ta"gemeAl$ ~fo~e~ed; 

~"~-~~~-ef~~e+-ef-~h~-~~~et+oA-o~· +he-eb++t+y-e~-the-pep~+atte" 

Aef-"'~d-t-e 

feJ 
eeF-'9'-tee-t 

~~+a+A-needea-~e~v+ee~ 

t"--the-ease-ef aft-sppJ~ea++eft-pf"epe~+"g-s--"ew-hea~+h 

f+~IQL the equal access the med1cal ly under served popu-
lation, as wei as all other J"l"l~Hi+ed-toft ~ w1th1n the geo-
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graphical area documented as served by the applIcant~ wt I I have 
to the subiect matter of the proposal .p~e~eee~-ne~---hea+t~-se~
¥1-et"~-tttH~ 

f++~-~he--e~fee~-t~e-~~a~eee0-new-hea+tA-~e¥w+ee-w+++-h~¥e 

e~-e~e,gy-ee"~ef~8tTe"' 

(2) In the ca~e of any proposed new inpat1ent health care 
fact 11 ty nr tnpat ient health care service, the department WI I I 
make each o.f the followtng determtnattons tn writing; 

Cal the efficiency and appropr iatene•• of the use of 
exi~t tng tnpat i~nt faci I it ies providtng inpat•ent services s tm
; Jar to those proposed. rnstead of ustng the proposed fac1 I,_ 
tt~5 or services; 

Cb) lha•whether a superJor a/ ternat tve to such inpat 1ent 
~ervice in terms of cost efficiency and appropr 1ateness de-"e~ 

~~+~•~~ists or +~atwhether the development of such al terna
t ives is ~et-practicablei 

(c) ;fo!a,.whether, in the casE' of new construction, alter
natives to new constr11Ction such as modernization or shar 1ng 
arrangements have been considered a~~-~awe--eee~ QL Implemented 
to thp maximum extent practicable. and whether such al terna
tive3 would be preferable to new cons.truction; 

CdJ T~atwhether patients wi I 1 experience problem~ tnc lud-
1 n I) , b ~; t no t 1 1m 1 t "! d to , cos t , a v a ~ I a b i I 1 t y 1 0 r a C c c· 5 S i b 1 I 1 t y 

obtaining inpat tent care of the type proposed 1n the absence 
of the proposed new serv1ce; 

fet ~~•4•-+•-4~e-eo&e-~f-t~·-~•opo&e+-+o•-t~e-oed•4+en-o+ 

+e"g-te~m-esPe-beds,-ee"s+defat+eA-~&&-~ee~-g+ve~~te-~th~-~e+e

t+ono~tp-of--th+o-ade+t+en--to-the-~+on~-e~-e4hef-agene+e&T-+fl

e+~d+n~-~eMe-~ea+th-se~w~ee&,-~e&~efts+~+e-+ef--e+~Aet-~fev+8+Ag 

e~-f+"ane+ng-+eng-te~m-ea~et-and-

ff~~ T~e+-+he-depa~+ment-has-een~t~e~ed-the efficien-
cy and a p p r o p r 1 8 t en e 8 8 o f t he p r o p o 8 8 I and t !"I e p o ten t 1 a I 1 mp act 
the capital and operating costs of the proposol may have on pa
tient charges~~ 

f~·)J....U the find1ngs requ1red by e:ttj,sect1on (1) of th•~ 

r 11 I e. 

f3l~~+n-•he-e8se-6f~aft-sp~~~eet~o~~pfepe~~ng~t~e-fctmat+on 

ef-8-~ea++~-ms+~+en8nee-~e~oa"~~at+en-+et~-wR+e~-as$+&+6nee-may 

be-p•e•ided--unde•-42-·YcScS,-Seec--aeee-the-fe++ew•ng-e•+te••• 
oho++-app+~~ 

{a~- T~e-need~-ef-en~e++ed-membef~ 6Rd--~ea,eneb+y-anttei

p~ted -Rew· -ffieffibefs -of--~~e·~ea+t~-matnt~n~Aee-efoan~ia~taA-et 

~·~r~~~~-~edt~~-~~tAtPA8ft~e-~~~~A+f&4 r6A· ~~t-4he--Re~-~R~4+t~-

4t~nef ~ee+t~-~~tv+ee~-~~epAeed te ~e-p~~v+~ed··by t~e-et~a~tia

t i' "'t A; 

fhl -lh~-~v"i J~br I i ty 1n··~ e~5~-~~•~ct1~t ~f'd ted~on~~1~ 

m~nne~-eeo'1:"!: :-1 ~nt--r;t th-· ~l'le -be:~+e ·met~~d o ~ ·-~- hea+th-ffin-t~"t-t-eflttAee 

~~~a~+~~t+~~ ~~-pf~po$ed--~ea+~h--Ma+~te~~Ree-~ofga"+ia~~eA 1 -ef 
~~e-~~e~e~ed--~ew-~ee+~~-~ef~+ee-ftem-e~~et-~ea+f~-eete-+ae~+T

t+e&~--~"-o&&e&&+Ag-the-swo•+ebtt+t~--of-theoe--heetth-&efwteeo 

~•em-theee--heo+th-eote-~ae+++t+es.-the-de~a•tmeAt-she++-eeAo+

de~-cft+y-w~e~~e~-the-~e~v+ee8-f~em-the~e-p~e~+de~~~ 

f+~---We~te-be-awa+teb+e--~"det-a--eent•aet-of--at-tea&t-S 

yea~~-eltt-Pa-4-+e"T 
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te¥+ew-the--pFe~esa+-tA--eeeo~danee-w+~~~-eee~+efls-f3~T-f4~-~fld 

f5~-e~-t~•e-•u+ec 

~1~J..ll Same as existing ruiL 
AUTHORITY: 50-5-103, 50-5-304, MCA> Ch. 477. Sec tt, laws 

0 f 198 7 
IMPlEMENTING: 50-5-304, MCA 

16.32.111 DEPARTMENT DECISION ff~fa~----tf-~e-•e~tieot 

fe~-a-hea~+~~-+~-~eee+ved--w+~~~~--ihe--~5-Say--eeMMe"~-pe~+ed, 

p•ev+ded--+ft--ARM--ts~a2~f99f2~7--the-depe•t~eftt-~tiet-+eetie-+to 

ftftat-dee+o+eft-w+thtft-f5-deyo--afte•--the--eftd--ef--the-ee~~•ftt 

pe•+edc 
~b~---++-a--hea•+~a-+o-he+d-pti••tioftt-te-ARM-+6ca2~+e9,-the 

f+~o+-dee+•••~-ef-the-depo•t~eftt-Mti04-be-+ootied--w+t~+•-a9-dayo 
a~•ef-~~e-eene+~s+e"-ef-•~e-heaft~a~ 

fe~---~heoe-deed++•••-~•y-ee-e•teRded-w+th-~he-eeReti•••••• 
of-the-offeeted-oppt+eafttoc-

f2~.Lll. Same as existing rule. 
fa~lll Same as exiSting rule. 
f4~.£.U..LL1. The basis for the decision of the department 

must be 8a&e~-e~-•he-teee~d-and-een•a+"e6-expressed in written 
findings of fact and conclusions of law, anel.!!..h.l..£..!1 must be 
mailed to the appl icant,A!J.1t alI other eppl icants assigned for 
comparative review with the appl icent, along with a notjee of 
the right to a reconsideration hearing and the deadline for re .. 
guestina such a hearing -anft-a"y--age"ey-q~a++~+e~--aa-a-hea++h 
•1•••~•-aae•ey--p~••~•~+-te--•2-ij~s~s~--see~-aeat-o•d-~tio+ ~ 
findings. conclusions. and notjce will be made available. upon 
request, to others for cost. W~ene~e~-t~e~depa~tme~~~~-dee+

~+en-+nYe+ves-new-he~+th-se~v+eee-~te~e~e~-by-a--~ea++~-~a+n+e

nanee-e~~sn+!a~+e~,-ef-t~e-de~a~tmentis-dee+3ton-te~de~y-a-ee~

++~+eate~e~~~eed-+e-baee~-en-++s-++ndtnge-w++h-~ee~eet--+~-~~o
~+e+en-e~--hea+th-$o~v+ees~~+e-M+~et+++ee--an~-~edtea++y-~ndef

••••ed-pop•+••+e•••-t~e-depa•+~e•t--oftott--oe~d--eep+eo--ef-t~e 

fte~a~•~en+~e-wftt+en--~+nft+no•-snd--dee+e+e~-te-Reg+en-V+++-ef

f+ee~o~-+he-ee~e~+ment-ef-He•+~~-end-H~Ma~-SetY+eee-st-the-tTme 

t~e-s~~++ean•-+~-ne++ftee~e+-the-de~a~tmen+Ls-8eeTSTen~ 

..lQ.l Notice. in summary form. of the dePartment's deej
sion, the right to request a reconsideration hearing. and the 
deadline lor such o reauest will el!!o be sent to eoch health 
care facility of the type affected by the application or appli
cations in question within the geographic area affected by the 
application(s). and will be published in a newspaper of general 
circulation in the service area affected. 

~5~---+f-t~e--de~att~e•t~o-dee+o+eo-+e-fte~-e&oo+oteft+-w•t~ 

t~o-Me•~•••-Hea+t~-Syote~o-Pte••-the-Me~tofta-Aofl~a+-+M~+•~••+•
++e•-P+a••-••-t~e-Mefttaoe-State-Hea+th-Ptaft,-e•-dee•-•o~-eeAeot 
w++h-the-teee~~••dat+eoo-e~-••--•aeftey--~••++++ed--oo--a-~ea+t~ 

oyoto~•-•a•••y--p~teuo•+-te--42-~cS~€c-Seec-a99+-+~e-de~o•+~••~ 
~ha++-~~em+t-a-w~••+en--a&~a++ee-~~a~e~e~t--ef-the--~eaaens-1&~ 

t~e-+neens+steney~-~e-the-~geney-q~a+T4yTng-~~-a~~oa+tn-~y&teMs 

•a•••Y-~•·•ti••+-~e-42-~,s.s,-see,-aggtc-
AUTHORITY, 50-5-103, MCA; Ch. 477, Sec. 11, Laws of 1~67 

IMPLEMENTING' 50-5-302, 50-5-304, MCA 
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16.32 112 APPEAL PROCEDURES f•3-·A"y-po•ty-te-t~o-pub+•e 
~eftP1Hg-~eld--p~~aua~t~t~ rARM-46~a2~~09-M8f teq~e~t-a-teeans~

rl~r~tte" heeftMg ~eJor~·-{~e-~~~6P4~e"t fc~ uaee~-ea~eell~ 

f~~ -Fer -~~r-~~~~o~e-of-4~te-puf~- --~g~ed··ea~5e~--e~~~ts-~f 
-t l:!e- teqtJee tet: 

ft~ - ··rft~~"t~-~t~"tftean4-televsnt-Tnfetma~16fl-net-ptev+
~~~+y-e6ft~tdete~-~Y t~e-depattmeftto 

f+t~-aeMenet•aleo-toat-tAefe-oa•e-beon-ota"+++eant-eho"aes 
ifl-fee~ets- et-~1teum~fa"ees--te+ted-upeA--by-~~e-de~af~Me"+-+fl 
f~~chtft~-t4~~deetateft;-ot 

f+++~-deMonottoteo-loe--oepaf!Ment--hoo--fat+ed--te-fotto~ 
pteee~~tft+-fe~~tt6meftt~-tft-re6e~tftg-t4s-~ee+s~eA~

fb~---fhe-te~uee~-~muet-be-~feeetved-tft--WtttTftg-~Tt~+ft-2G 
te+e"d6t-day~-afte~-~~e-~~~~~~meft~~,-~ftT~~a+--dee+e+eA-hee-8eeA 

+~,~ed-eftd-~+ete-~6~4~-een~t~f~tTft~-+he-e++egee-ugeed-ea~~ell~ 

fe~---f"e-depactMe"t--hoo~1--eo+e"da•-doyo-f•eM-•eeet~~-of 
~~e-~eq~e~t-+n-wh+eh-te--de~efmTne--tf--llg&6~---ea~eeo~-~ae-been 

demoft,~fa~ed,-and~-she++~~o+1fy~~{he-te~~e3to~r -~n-w~Tttngo-of 

+te-dee~9~cn~ - lf-·-the-~e~artMent- determtne!-llgood ead~ell·ex

+~te; en-Tnferffie+-~eBrlng-ehe++-be-held-w+4hTfl-29-e~+eA~af days 
aftP¥ ~eeespt-ef-the ~~quas+-

(43i..l_l Notice of the date ,Jnd time of a recon!;1derat1on 
hearing Aha I r be sent lo the person request 1ng the hearing, the 
sppl 1cant. any-6~eney.,~~a++~+ed~ae-a-hee+th~ty3+em~-ageney-p~~

'"""+-+o-4~-~~Sc6c-Seec-a99~-and any other affected person •Po" 
•eq~eet who requests it . 

.l..l.l Any affected person who w1shos to participate in th~ 
hearing must submit a pre-hear 1ng memorandum and the fee re
gu1red by [Chapter 477, Section 8(3) 1 Laws of 1967l to the de· 
partment 1 no later than 15 days prior to the hear1ng. 1n wh1ch 
~~ set out with as much specificity as possible a statement of 
the 1ssues that person w1ll add1ess at the hearing. the facts 
~e pl~ns to contest 1 the relevant po1nt§ ~f law. the WI tnesse~ 

th~t person ant ic1Dates cal I 1ng. the nature of the te&t 1mQny of 
~ach w1 tne3s, and cop1es of anticiPated exh1b1 ts No affectsd 
pers~n may part 1c1pate 1n the hear 1ng unless the department h§§ 
received such pre hear1ng memorandum from that person by the 
pr~scr 1bed dead I ine and the required fee I& pa1d 

l.li ThE' fee regu1red by [Chapter 477, Section 8(3). laws 
of 19871 must he pa1d by cash1er 's check made out to the de 
B~rtment of health and env1 ronmental sc1ences 

!.....!1. Coun~er for the department and the health planning 
staff may part 1c1pate 1n the hearing to orov1de te~t imony and 
e)' h i b i t s 1 and to c r o s s ~ex am 1 n e w i t ness e s • b u t need not s u bm 1 t a 
pre-hear1ng memorandum and are not consrdered part 1es for the 
purposes of sect1on ?-4-613, MCA 

l.Q_l A copy of t\ n v pre-hear i n g mot 1 on f 1 I e d by an a r f e c ted 
person aft~r the date the pre ·hearing memorandum IS due must be 
served by mai I upon each person who f 1 les such a memorandum. 
If a motion i~; fried on or prior to the date the pre-hear1ng 
memorandum 1s due, a copy must be served upon each person who 
has requested such not1ce from the department's hear 1na oft 1-
~ 
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ll..!. The department's hearing officer may require the 
direct testimony of each party'~ witnesses to be '"writ 1ng and 
filed prior to hearing with the department. wtth copies served 
upon each party who submitted a pre- hear 1ng memorandum. 

J...Ll Informal public test1mony may be permitted at the 
~~scret ion of the hear1ng off tcer. 

~e~~ At the reconsideration hear 1ng, the affeeted 
parties or their counsel will be given the opportunity to pres~ 
ent written or oral evidence or statements concerning-+~-eppe
s++TOft-tO the department"s action and the grounds upon which it 
was based t--w~+t•eft-er-e~a+-3t&+ements~cna++en§+na-+he-;~eunde 
upen-w~+e~-the-~e~ettment~s~aet+eA--wae-ea&edt-aftd-ethe~-wt+++e" 

o~~o~a+--ev~denee-~e+at+"g-te-tfte-fae+et~-~n-~fl1eft~ugoed~catlseu 

fet-the-~ea~~ft~-wa3-ba~ed~ 

(H.l..jj_ The department shall make written f1nd1ngs of 
fact and conclusions of law wh1ch state the basis for its deci
Sion w1 th1n 30 calendar days after the conclusion of the recon
sideration hearing. These t tnd1ngs of fa~t and conclusion& of 
law shal J be sent to +~e-pef58A·tr~~~~• tAQ 4he heatrflyT-tfle-~~
p~teaRti ~~d the dQeAey-~~a+~fw~d d~-lhe-~~att~-~y5te~e-age"ey 
p~~'~a~+-4e-42-·8-s~s7--6ee -3GA1 alI part tes participat tnq 1n 
the hear 1ng Any other a~feeted--person upon request may re
cerve a copy of these f1ndtngs for cost. 

~O~liQL The dec1sion of the department 
consideration hearing ~hall be considered 
final decision for the purpose of appeal 1ng 
diStrict court 

following the re
tho department's 
the decision .i...Q_ 

(2~---A-pa~ty-may-s~pea+-tne-de~a~t~~M•~~-+ni~ta+-aeet~ten 

d+Pe~••r-te-d~et¥+e+-ee~~+-w~+heHt-f~P~4 ·requeatfn~-a-~eeene+d

~~at~e"·heaP~ng7--+f-•he--+,~~es-en--appeaf-d6--ne~-sa•+~fy-+he 
~P~te~~a-~e~-fe~th-+n-~ubseet+en-f4~fa~~ 

AUTHORITY• 50-5-103, 50-5-306, MCA; Ch. 26. Sec. 3, Laws 
of 1985; Ch. 477, Sec 11, Laws of 1987 

IMPLEMENTING, 50-5-306, MCA; Ch. 477, Sec. 8(3), Laws of 1987 

16.32.114 ABBREVIATEp REVIEW ff~--+f-t~o-app+teotioA 
8eee-ne~-~+gn~f+eant~y~+M~ae4--eeet--e~·-uftftlet+e~~-e+-hea+ih 
e~Per-ihe--ee~aP4Ment~may--eendbe4-an-a~brewtate6~fev~ew-e~-the 
ppe-j-ee+-:-

f21.i.l..l The follow1ng are examples of act1v1t1es ..1...h..!..1 may 
qual J fy for an abbreviated review: 

fa~-~-9eePea~e-+n--&e6-eapaetty- ef-a heett~ eaft-~aet++ty 
w~teh-w+++-net-he~e-en-adwer~e +mpaet on t~e~eeftve~y-ef-hea+•h 
eare··t~-+he-~e~~tee-atea-

~~~ 9&efea&e-+A-eetw+ee~-p~e~,de~ by-a-heaffh-ea~e-faet+
tty-~~te~-w~++-~et-~ft~e-an--ad~e~~e-+~paet--en-~he- -~e+t~ery-ef 

he&+t~··ea~e-tft-the-~efv+ee-area~ 

fe~----E~·•~me•t--•ep+aeome•~--w~+e~--we•+d-•o•~o•poAe-t~e 
~eo!t~-eore-$erwiee-offe•ed-by-the-heaf•h~ea•e-fae+++ty~ 

fd.J..1..!...1. Sa.me as ex1sttng rule. 
fe11Ql Same as ex 1st ing rule 
tf~l...f_L expansion of a geographic .::.erv:r:1~ area of a home 

hearth agenLy prov1d1ng t t does nGt expand 'nto an ex 1st 1ng 
home h~a! th serv1~e area~t-~6f-~~te-e~-6tQ~--tn!e-~h1ek-afte+her 
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a~p++eoft•-+ft-•~•-••~e-~a•e~-~oe-p•epeee~-+e-e•Pe"d~ 

fgl.1...9.l Six-month extension of a cert1f1cate of nued, pur-
suant to Seet+eft 50-5-305, MCA,~ 

f~~~ change of ownership of 50% or more of a health 
~are fac1 I i ty for which a letter of 1ntent was not f 1 led by the 
dead I 1ne set in 50-5-30212) and which does not involve a c~oftge 

~~--~e~~+ees--e~4efe6--ef--e+ signifIcant increase 10 the rat$s 
charged for services or an iocrep,e jn b$d capac1tv~A 

111. an addition of a health service described in 
50-5-301(1JicJ. MCA. 

f8~1ll The applicant des1r1na abbreviated reyiew must 
the department requesting an ab

proposal with Justification for the 
file a letter of 1ntent with 
br~viated review of the 
request. 

f-41-...L.J.l Same as ex1St1ng rule 

f5~--+~-+•~-+e-detefm+ned--+~st-abb~ew+a+ed--~ev+ew-+s-ne+ 

opptep•+••e,-•he--+•••••-e+-+••••+-w+++-be-p+oced-+•-the-oppto
pt+ate-bateh;-ee•teopeftdtftg-te-the-dote-ot-•eee+pt--of-t~e-+et

te~-ef-+"•en+,-eftd-p~eee~sed-+ft-aeee~danee-w+th-ARM-t67a27~987 

f6~~ Upon acceptance of an application for abbreviated 
review. the department shal I issue a not ice of acceptance in 
accordance with ARM 16 32 .107fa~-••e-f4~1ll- If a request for 
a. n 1 n forma t i on~ I he a r i n g i s r e c e i v e d w i t h i n the t i me spec i f i e d 
in the notice, the abbreviated review schedule will be termi-
nated and the review of the application will continue in ac-
cordance with the normal review procedures. 

f7~121 If the department determines there is a need for 
the project,-a•a-a+•••--*ak+ftt--+ft•e--eeft&+ee•••+••-~eee~Meftde

t+eft&--f•e~--•~•--aae••1--~~a++~+ee--oo-a-hea+th-syote~e-aae•cy 

pu•ou•••---te-42--Y"S"S"-See"--aee~T and if no requests lor a 
hearing have been received, the department shall issue its 
decieion within 25 calendar days from the date of publication 
of the notice of acceptance 1ssued under pato;teph-f6~ section 
J.J..l, above. 

fS~J..ll Projects or portions of project• which qualify for 
abbreviated review under subsection f2~f•H l..!.1J.A1. of this rule 
must bo approved 1 I tho depar tmant determines that the health 
care faci I i ty for which the expenditures are propo$ed 1s need
ed, and that the exp$ndl tures are consistent with the state 
health plan. 

~9}J..Ll Notice of ~ho.!...!l.!. department's decision. the r~ght 

to a reconsideration hear1na. and the deadline for requesting 
such a hearing must be sent by cert1fied mail to the applicant 
••d-tho-ogeftey-q•a++f+ed-oo-the-hootth-oyote~o--age"ey-~••••••~ 
te-42--~os-,s,-see~--aee~. Notice to A++.LLL other affected per
sons m~s+ ~be fte+~++A~ by newspaper advertisement. 
~UTHORITYo 50-5-103, 50-5-302, MCA; Ch. 477, Sec. 11, Laws 

o I 19 8 7 
IMPLEMENTING' 50-5-302, MCA 

1§ 32 118 D~RATION OF CERTIFICATE: TERMINATION; EXTENSION 
(1) Same as existing rule. 
12JiaJ A holder of a certificate of need may submit to 

the department a written request for a 6-month extension of his 
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certificate of need, for good cause. ihe-teq~e~t--m~~t-be ~~b

~ft+e~-ft~-+ea•~-a9-ee+enda~-dsy~-befo~e-exp~tst~6~--ef-the-eet

t+f+eate~,f~~fteee~~~The request must set forth the reasono con~ 

sti tut ing good cause for the extension7-&ftd·-~u~~-b~-aeeempan+ed 

ey--aft--aff•da•+t--•e•+fytftg--t"ot-a++-tftfo•~ottoft-~ob~ttted-to 

t•~e~aftd-ee••eet_ 

Cbl Within 20 days after recerpt of the request, the de-
partment must issue its written decis1on grant1ng or deny1ng 
the extension. The decrsion must be oenl to the appl icon! by 
certified mail. and distributed at cost to others who request 
li-••-~•e••ded-•ft-ARM-f&~ae~ffff4t. 

Ccl Reconsideration of tho department's decision may be 
requested bv the holdor and eeftdueted--a~--~•e•+dod-tn-ARM 

46~a2~ff2ff~ wi I I be granted if the regyester: 
.LL.l D r e s en t s s i g n i f i c a n t r e I e v a n t 1 n f o r ma t , on no t n r e ... 

viouslv COO$idered bv the departmenti or 
1lll demonstrates that there have been s1gn1 ficant ehan-

ges in factors or cjrcumstances relied upon bY the dePartment 
in reaching its decision, 

(dJ •Good cause• for the purpose of t~+• subsection 
J.l.1.l!l. includes but is not limited to. emergency situations 
which prevent the recipient of the cor t if i cate of need from 
obtaining necessary financing, commencing construction, or 
implementing a new service. 
AUTHORITY: 50-5-103, 50-5-305, MCA; Ch. 477, Sec 11, Lows 

a f 198 7 
IMPLEMENTING: 50-5-305, MCA 

16.32.136 CERTIFICATE OF NEEp APPLICATION: !NTROPUCTION 
AND COVER LETTER 111 It is suggested that tho appl ieant con
tact the Bureau of Heal lh Planning ""d-Reee••ee-Bewe+e~men•-be
fore completing and submitttng the necessary information. It 
i s pass 1 b I e I hat sa me i n forma t 1 on I i • t o d i n 1 6 _ 3 2 _ 1 3 7 may not 
be r e q u 1 red for a s imp I e rev i ew, or that add i t ion a I i n for rna t ion 
will be required for a complex review. If an early contact is 
made between an applicant and tho approprrate review ageney, 
the eppl ICOn! wi II be made aware of what wi II be requtred in 
specific cases before formal appl1ca.t1on ts completed and 
s u bm i I I e d _ 

(2J Tl'le appl ieant must p1"-ev+de send a cover letter. con-
taining the Information set out in (3) beloW which j& applica
ble to the project, &~8-t&ftd-the-&1"-ig+Ra+--a"d-ene--eepy to~ 
Bureau of HPal th Planntng·and~R~~O~Fee-9eve+o~meAt, Oepar tment 
of Heel th and Environmental Sciences, Cogswel I Bu1 ld1ngj Capi
tol Station, Helena, Montana, 59620 The cover letter mY§I ac
comoany the original and each of the ntne copies of the infor~ 

motion regurred by ARM 16.32.137 
C3J The following information must appear rn o.1.!1.§_ cover 

tetter-ae~e~~e~y+~g~tne~ap~++ea~+eA-~tepe~: 

ra)-(cl Same as existing rule 
Cdl whether the project involves any of the for IDW1ng: 
r i) Same as exi~ttng rule. 
r i i) the acquisi t 1on of equtpment and the construct ion of 

any bui I ding necessary to house the equipment requiring a capt-
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tal e•pend :ur• of more than C5~9 7 99~ t750,000o~ 
r iii) the construct ion, remodeling, renovation~ or re-

plarPment of a he~! t~ care fat1 I i ty requ1 r 1 ng a capital expen-
dIture of more than I~Se;eee S1 ,500.0007~ 

C 1v) a change In bed capac1 ty through an Increase in the 
nl1mher of bed~ or a retocat ion of beds from one faci I 1 tv or 
~I te to another ey-me~e-·+ha"-~9-he~e--&~~49%--ef-~fte--~e~a+-++
ee~s~d btd-ea~oe+ty,-w~Tehewet-~5-te5'7~ 

Cvl addition of health serv1ces to be offered in or 
through a health care fac1 I 1 ty and which were not offered on a 
regular baSI$ in or through such health care fact r 1 ty within 
the previous 12-month per1od and Wh1ch will result in addi
tional annual ope rat 1ny ~nd amortization expenses of 14B97GG9 
$150,000 or moreo~ 

rv1 1 acqu1si t 10n by any person of major med1cal equ1pment 
tJn1e~~~ it is to rep!ace ~.:quipment performing sub:e.tant 1ally the 
-~ame ~:..~_rvice and 1n the same manner-:-.i. 

(vi il the expansion of a geographic service area of a home 
hearth agency-:-.i. 

(eJ-CkJ Same as existing rule. 
AUTHORITY' 50-5-302, 2-4-201, MCA: Ch. 477, Sec. 11. Laws 

of 198 T 
IMPLEMENTING' 50-5-302, MCA 

16 32.137 CERTIFICATE OF NEED APPLICATION REQUIRED 
INFORMATION The following Information musl be included 1n a 
certificate of need application, on forms prov1ded by the de
partment: 

C I l- C 2 J Same as ex i s t 1 n g r u I e . 
(3) A discu55ion of plonn1ng and environmental consldera-

t 1ons, including the following information: 
Cal an explanatJon of how !he proposed service or facil-

ity is comrat1ble with tho current State Heolth Plan-oAe-Heo+~ll 
Systei'I"'~-P+I:trt. If it i~ not compatible,' an explanatJon of why 
it should be approvedi 

CbJ-(e) Same as exist 1ng rule. 
( 4) C a)~ (c) ( i i i ) Sa me as ex 1 s t i n g r u I e . 
( iv) the name and title of the chief administrator of the 

applicant's facility, and whether employed by the applicant or 
another organization as identified in J)&f-S§faph (d) below; 

( d l- ( f l Sa me as e XI s t i n g r u I e . 
C5J-(6JCdl Same •• exist1ng rule 
f~~---fo~-e~~~~++e"4-·e&fttets~-the-ea~'~"+-•"~-~tepe&ed-ea-

~~e++y-~e~-eH•~a•+e"t-~~eeedHfe&t 

ff~i.ll Same as existing rule. 
l-g~l..U. Same as ex1sting rule. 
(~till Some as existi"g rule 
C7J-C11l Same as existing rule. 

AUTHORITY, 50-5-302, 2-~-201, MCA; Ch 477, Sec. 11. Laws 
of 1987 

IMPLEMF.NTING, 50-5-302, MCA 
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The above amendments are nece~sar y pr tmar 1 ly to r e~ 
1 lert and respond to changes 1n the cert if 1cate of need CCONJ 
IOQI.slation made by the 1987 Legislature Generally, the 
amendments were made for the followtng primary reasons.: 

a AI I references to the Health Systems Agency, federal 
health planning law and rules, and the Health Systems Plan were 
deleted, since they no longer exist. 

b S 1 n c e the c rea t i an of he a I t h ma i n ten an c e or g an 1 .('a-
t i on s no 1 on g e r i s sub j e c t to CON r e v 1 e w, a I I r e f e r en c e & t o 
HMO's were altered accordingly 

c. Heartng requtrements were changed to reflect the fact 
that any hearing prior to the ftnal dectsion i' now in forma· 
tiona I rather than adversar ial, and the reconstderat ion hear 1ng 

i s expanded to a I I ow c omp I e t e , rather than I 1m i ted, rev i ew of 
the 0fp~r tment'~ decision. 

d Since the types of proposals wh1Ch can be batched are 
l1rniteod to two categories only Caddit1on of beds or major medi·
CBI equipment) botching language was amended accordingly. 

The rationale for amendments, 1n add1t1on to those made 
for the above reasons or to conform the rules to other new 
statutory language, ed1 t. or clarify, are as fol lows• 

16.32.101 Defini lions The amendment of C4lCbl deleted a 
cetegory wh1ch never was subject to CON review. 

1 6 . 3 2 . 1 0 3 S u bm i s s 1 on of L e t t e r of I n ten t Par I i c u I a r pro-
v1S10ns are added for Letters of Intent CLOI 'sl for foci I ity 
a c Q u i s i t ion; and the add i t ion or r e I o cat 1 on o t sm~ I I numbers of 
beds. The I ist of i !ems an LOI must contain is altered to 
delete the description of other faci I it ies Cwh1ch the Depart
ment does not need in an LOll, and to add tho name of a speci
fic contact person. The primary change 1S that if the Depart
ment dectdes a propo$al involving a smal I number of beds must 
undergo CON review, the batch in which it w111 be placed Will 

be determined by no date a full LOI is submitted, because, 
otherwise, interested members of the pub! 1C could not always be 
notified in time to submit a challenging LOI. 

18.32.106 Batching Periods; Submission of Aoolications 
Nine, r11ther than four, copies of an application are now re-
quired due to the number of 1ndiv1dua1s dealing with each sub
miss ton. The reference in (9) to fees is 1ntended to ensure 
the Department's fee is properly submitted along with an appll"' 
cation Finally, (10) was deleted because it was inaccurate 
and,. adequately cover•d in ARM 16.32.114. 

16 32 107 Not 1ce of Acceo!ance of Appl 1cat 1on• Oi reel 
nnt 1ce to rat~ review agencies was deleted because of lack of 
re~ponse from such ag~ncies in the pa&t. 

1f.'3~ 109 Informational Hearinq Procedures The amend-
ments reflect the statutory change tn nature of the pre-deci-
SIOn hear1ng and the chenge tn time frames for review 

16.31::.110 Criteria and Findings The amendment 1n sact1on 
r 1) ref I ects I ongs tanding CON review pract 1 ce as we I I as court 
decisions concerning the role of state health plans. 

16.32 111 Dopprtment Decision The items added to the no-
t ice o 1 dec • s 1 on and the rna nne r in wh 1 c h not t c c i s to be g t v en 
are intended to ensure that al 1 affected persons are 1nformed 
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of their rights_ 
16.32.112 Aooeal Procedures Thi-5. rule now Incorporates 

some of the procedural requirements previously specifted in ARM 
1fi 32.109 and/or found useful in practice (e.g., pre-hearing 
memoranda and pre-filed testimony)_ The Oe~artment 1s no long
er required to submit a pre-hearing memorandum in order to par
ticipate in the hearing, since De~artment staff should logical
ly be Involved 1n any case, and staff time is extremely limit
ed Finally, the rule s~ecil1es the manner in wh1ch the statu
tory lee must be ~aid, as it does the effect ol non-payment_ 

16 32.114 Abbreviated Review The contents of the notice 
to th~ pub I ic ol the decision are expanded to give adequate 
nottce of avatlable remedtes a.nd to match that normally given 
in practice 

16 32 118 Ourat ion of Certificate; Termination: Extension 
An ex:tension re-quest no longer must be submitted 30 days prtor 
tn P.~pi ration of the CON because the statute doe~ not require 
1 t and because the Department does not want to be bound by it. 
Stnr.e an affidavJt ha.s not proved inherently valuable, 1t was 
el1m1nated. Grounds for reconsidering the Department's deci~ 

sion to grant or deny a CON extension were incorporated verba
tim instead of by reference, with the except ion that Department 
procedural error is no longer included, being largely irrele
v~nt in this context. 

16.32.136 Certificate of Need Application; Introduction 
and Cover Letter and 
16 32 137 Certi I icate ol Need Appl icatioo -- Regy, red 

Information ARM 16.32.136 was clarified so that there was no 
question that a cover letter should accompany the original and 
each of the nine cop1es submitted of the information required 
by ARM 16.32. 137. 

5. lntorested persons may present their data, views, or 
arguments. either orally or in writing, at the heartng. Writ
ten data. views. or arguments may also be subml tted to Robert 
l Solomon, Cogswell Building, Cap1t01 Station, Helena, Montana 
59620, no later than June 25, 1987_ 

6 Rober t L . So I omo n a t the above add r e s s has been des~ 

ignated to preside over Jnd conduct the hear 1ng 

Director 
ol Health and 

Certified to the Secretary of State May 18, 1987_ 
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BEFORE THE WORKERS' COMPENSATION DIVISION 
OF THE DEPARTMENT OF LABOR AND INDUSTRY 

OF THE STATE OF MONTANA 

In the matter of the 
Adoption of a Rule 
regarding the impairment 
rating panel 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF TEMPORARY RULE 

1. On June 10, 1987, at 11:00 a.m., a public hearing 
will be held in Room 303 of the Workers' Compensation 
Building, 5 South Last Chance Gulch, Helena, Montana, to 
consider the proposed adoption of a temporary rule 
regarding the impairment rating panel by the Division of 
Workers' Compensation. 

2. The rule as proposed to be adopted provides as 
follows: 

RULE IMPAIRMENT RATING DISPUTE PROCEDURE (1) An 
evaluator must be a qualified physician licensed to 
practice in the state of Montana under Title 37, chapter 
3, MeA. and board certified in his area of specialty 
appropriate to the injury of the claimant. The claimant's 
treating physician may not be an evaluator. The division 
will develop a list of evaluators which may include those 
physicians nominated by the Board of Medical Examiners. 

(2) The division will arrange evaluations as close to 
the claimant's residence as reasonably possible. 

(3) The division will give written notice to the 
parties of the time and place of the examination. If the 
claimant fails to give 48 hours notice of his inability to 
attend the examination, he is liable for payment of the 
evaluator's charges incurred except for good cause shown. 

(4) 'fhe division may request a party to submit all 
pertinent medical documents including any previous 
impairment evaluations to the selected evaluator. 

(5) Any party wanting to provide information to an 
evaluator or inquire about the status of an evaluation 
shall do so only through the division. 

(6) The impairment evaluators shall operate according 
to the following procedures: 

(a) The evaluator shall submit a report of his 
findings to the division, claimant and insurer within 
fifteen (15) days of the date of the examination. 

(b) If another evaluation is requested within 15 days 
after the first evaluator mailed the first report, the 
division will select a second evaluator who will render 
an impairment evaluation of the claimant. 

MAR Notice No. 24-29-13 10-5/28/87 



-661-

(C) The second evaluator shall submit a report of his 
findings to the division, claimant and insurer, within 
fifteen (15) days of the date of the examination. 

(d) The division shall submit both reports to the 
third evaluator, who shall then submit a final report to 
the division, claimant and insurer within thirty (30) days 
of the date of the examination. The third evaluator must 
obtain division approval prior to seeking other 
consultation. The final report must certify that the 
other two evaluators have been consulted. 

(e) If neither party disputes the rating in the final 
report, the insurer shall begin paying the impairment 
award, 1f any, within 4 5 days of the third evaluator's 
mailing of the report. 

(f) Either party may dispute the final impairment 
rating by filing a petition with the Workers' Compensation 
Court within fifteen (15) days of the third evaluator's 
mailing of the report. 

(7) If a claimant obtains an impairment rating from 
any physician other than his attending physician without 
prior approval of the insurer, the insurer is not liable 
for payment of either the physician's bill or the 
impairment rating. 

3. The rationale for adopting this rule is to 
establish procedures for the operation of the impairment 
rating panel under the provisions of the Workers' 
Compensation Act. This rule is authorized by Section 
39-71-203, MCA, as amended by Section 5 of Chapter 464 of 
the Laws of 1987 and by Section 24 of Chapter 464 of Laws 
of 1987. This rule implements Section 24 of Chapter 464 
of Laws of 1987. 

4. James Keil, Hearing Examiner of the division, has 
been designated to preside over and conduct the hearing. 

5. Interested parties may submit their data, views and 
arguments, either orally or in writing, at the hearing. 
Written argument, views or data may also be submitted to 
James Keil, Hearing Examiner, Division of Workers' 
Compensation, 5 South Last Chance Gulch, Helena, Montana, 
59601, no later than June 10, 1987. 

6. The rule is proposed as a temporary rule pursuant 
to Chapter 8 of Laws of 1987. This rule will become 
effective from the date of adoption until no later than 
October 1, 1967. The division will be giving notice of 
hearing with the intent to adopt a permanent rule in the 
interim period. 

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987 
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BEFORE THE WORKERS' COMPENSATION DIVISION 
OF THE DEPARTMENT OF LABOR AND INDUSTRY 

OF THE STATE OF MONTANA 

In the matter of the 
Adoption of a Rule 
regarding distribution 
of benefits from the 
uninsured employers fund 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF TEMPORARY RULE 

1. On June 10, 1987, at 9:00 a.m., a public hearing 
will be held in Room 303 of the Workers' Compensation 
Building, 5 South Last Chance Gulch, Helena, Montana, to 
consider the proposed adoption of a temporary rule 
concerning distribution of benefits from the uninsured 
employers fund by the division of workers' compensation. 

2. The rule as proposed to be adopted, provides as 
follows: 

RULE I UNINSURED EMPLOYERS FUND DISTRIBUTION (1) 
Any claimant incurring an industrial injury or 
occupational disease in the course of employment with an 
uninsured employer on or after July 1. 1987, is eligible 
to apply for benefits by completing forms provided by the 
division. Upon receipt by the uninsured employers' fund 
of properly executed forms from a claimant, the division 
will initiate an investigation to determine whether the 
claimant meets eligibility requirements for the uninsured 
employers' fund. If claimant is found to be eligible, the 
division will send a written notice to the employer 
advising of the employers' responsibilities under the law. 

(2) Compensation may be paid from the date the fund 
accepts liability for a claim. if sufficient funds are 
available. 

(3) Estimated costs of administration for the fiscal 
year will be prepaid at the beginning of the fiscal year. 
Actual costs will be reviewed quarterly and adjustments 
will be made as required. The fund shall maintain a 
minimum balance sufficient to cover bad debts, 
administrative costs and other charges deemed appropriate 
by the division. The difference between the fund balance 
and the minimum balance shall be known as the "available 
balance" which is the amount to be utilized for making 
payments. 

(4) Once a month the division shall specify a 
percentage at which all known wage loss benefits due for 
the prior month under Sections 39-71-701, 39-71-702, and 
39-71-703. MCA. will be paid which shall be known as the 
'Uninsured Rate Factor' (URF). This factor will be 
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calculated by dividing the available balance for the month 
by the total wage loss benefits due for the month. Only 
those benefits included in the calculation of the URF at 
the time 1t is calcuhted will be paid during the month 
for which the URF is set. The URF shall not exceed 100\. 
The fund will not make payments for any month in which the 
URF falls below 17\. The division shall maintain records 
of the URF established for each month. 

(5) If funds are available after payment of all wage 
loss liabilities, medical and other benefits may be paid 
at an appropriate percentage. 

(6) The Division will coordinate collection of moneys 
for benefits. Amounts collected from employers will be 
set aside and directed to the individual claimants or 
returned to the uninsured employers fund if benefits were 
paid on behalf of the claimant. Employers will be charged 
a collection fee to be established by the division which 
will be credited to the uninsured employers' fund. 

3. The rationale for adopting this rule is to 
establish a reasonable procedure for distributing benefits 
from the uninsured employers fund as funds are available. 
This rule is authorized by Section 39-71-203, MCA, as 
amended by Section 5, and extended by Section 69 of 
Chapter 464 of the Laws of 1987. This rule implements 
39-71-503, MCA, as amended by Section 14 of Chapter 464 of 
Laws of 1987. 

4. James Kell, Hearing Examiner of the d1v1Sion has 
been designated to preside over and conduct the hearing. 

5. Interested parties may submit their data, views and 
arguments, either orally or in writing, at the hearing. 
Written argument, views or data may also be submitted to 
James Keil. Hearing Examiner, Division of Workers' 
Compensation, 5 South Last Chance Gulch, Helena, Montana. 
59601, no later than June 10, 1987. 

6. The rule is proposed as a temporary rule pursuant 
to Chapter 8 of Laws of 1987. This rule will become 
effective from the date of adoption until no later than 
October 1, 1987. The division will be giving notice of 
hearing with the intent to adopt a permanent rule in the 
interim period. 

CER'riFIED TO THE SECRETARY OF STATE: May 18, 1987 
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BEr'ORE THE WORKERS' COMPENSATION DIVISION 
OF THE DEPARTMENT OF LABOR AND INDUSTRY 

OF THE STATE OF MON'fANA 

In The Matter of Adoption 
of Rules regarding 
rehabi 11tat1on 

TO: ALL INTERESTED PERSONS 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF TEMPORARY RULES 

1. On June 10, 1987, at 10:00 a.m., a public hearing 
will be held in Room 303 of the Workers' Compensation 
Building, 5 South Last Chance Gulch, Helena, Montana, to 
consider the proposed adoption of temporary rules 
regarding rehabilitation by the Division of Workers' 
Compensation. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I REHABILITATION PANELS (1) Prior to referral 
to a rehabilitation panel, the following requirements must 
be met: 

(a) The worker has not returned to work, 
(b) the insurer has made a written request to the 

division, on a form approved by the division, to refer the 
worker to a rehabilitation panel, and 

(c) the insurer has submitted to the division all of 
the worker's medical records, rehabilitation reports, and 
other pertinent information in its possession. 

(2) (a) Rehabilitation panels may convene in the 
following cities in Montana as often as necessary in order 
that the rehabilitation panel evaluations are 
expeditiously handled: 

(i) Butte 
(11) Billings 
(iii) Missoula 
(iv) Kalispell 
(v) Helena 
(vi) Bozeman 
(Vii) Great Falls 
(b) If a worker is receiving total rehabilitation 

benefits, the panel shall issue a report within the time 
period for which the worker is eligible for the benefits, 
unless the period is extended by the insurer or the 
division as provided in Section 44(3) of Chapter 464 of 
Laws of 1987. 

(c) the worker and insurer shall be given written 
notice of the date and place the panel will convene. 

(d) If additional information is required in order to 
provide a complete report, the panel shall request this 
information from any person or persons who have access to 
this information and then reconvene at a later date to 
complete the report. 

MAR Notice No. 24-29-15 10-5/28/87 



-665-

(3)(a) The members of the rehab1litatlon panel. after 
reviewing all pertinent information submitted, shall issue 
a written report. 

(b) The report shall be signed by each member of the 
panel and contain the following information: 

(i) a finding of the first appropriate option in 
Section 36 of Chapter 464. that the worker is suited for 
and what information supports this option, and 

(li) a finding of why any prior option in 
Section 36(2) of Chapter 464 does not apply to this worker. 

(c) If the panel's findings support the options of 
Sections 36(2) (a), (b), or (c), of Chapter 464 (return to 
the same position; return to a modified position; or 
return to a related occupation suited to the claimant's 
education and marketable skills), as suitable for 
returning a worker to work, the report should also contain 
the tollowing information: 

(i) a finding of the type of job or jobs ln the 
worker's local and statewide job pool, 

( 11) a finding that the jobs are part of the 
worker's job pool as defined in Section 34(7) of Chapter 
464, and 

(iii) a finding of the worker's anticipated 
earnings based on his level of experience stated either as 
a range or an average of anticipated earnings for both the 
local and the statewide job pool. 

(d) If the panel's findings support the options of 
Section 36(2) (d) of Chapter 464 (on-the~ job training), as 
suitable for returning a worker to work, the report should 
also contain the following information: 

(i) a finding of the type or types of on-the-job 
training programs in the worker's local or statewide job 
pool, 

(ii) a finding that the jobs are part of the 
worker's job pool as defined ln Section 34(7) of Chapter 
464, and 

(iii) a finding of the worker's anticipated 
earnings based on his level of experience stated either as 
a range or as an average of anticipated earnings for both 
the local and the statewide job pool. 

(e) If the panel's findings support the option of 
Section 36(e) or (f) of Chapter 464 (short-term retraining 
program or long-term retraining program), as necessary for 
returning a worker to work, the report shall also contain 
the following information: 

(i) a finding of the type and length of 
retraining program that has beeP identified as suitable 
for the worker and the information supporting his finding, 

(ii) a finding of the positions that will be 
available to the worker in the local or statewide job pool 
following retraining, and 

(iii) a finding of the worker's anticipated 
earnings following retraining either as a range or an 
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average of the anticipated earnings in both the worker's 
local and statewide job pool. 

(f) If the panel's findings support the option of 
Section 36(g) of Chapter 464 (self-employment), as 
suitable for returning a worker to work. the report shall 
also contain the following information: 

(i) a finding of the area or areas of 
self-employment that are commensurate with the worker's 
abilities, education, work experience and medically 
determined restrictions and what information supports this 
finding, 

(11) a finding of the limitations the worker may 
have in self-employment including physical limitations and 
any limitations in the worker's ability to manage the 
business, 

(iii) a finding of what assistance will be 
necessary in the day-to-day running of the business or in 
the area of business management, and 

(iv) a finding of the worker's anticipated 
earnings from the self-employment venture. 

RULE II AUXILIARY REHABILITATION BENEFITS (1) A 
claimant may request auxiliary rehabilitation benefits and 
obtain the insurer's authorization prior to incurring such 
expenses. 

(2) Travel and relocation expenses may be paid to a 
worker on the same schedule as reimbursed to state 
employees in the course of state business. 

( 3) Mileage and per diem expenses may be paid for up 
to five round trips in searching for new employment. 

(4) Relocation expenses include actual expenses of 
moving by a commercial mover, or actual charges for rental 
of a truck or trailer by a commercial rental company and 
receipted fuel expenses. 

(5) Auxiliary rehabilitation benefits do not include 
the expenses of long term commuting. 

(6) The division may order the insurer to pay such 
other reasonable and necessary auxiliary rehabilitation 
benefits as it deems appropriate. 

3. The rationale for adopting this rule is to 
establish procedures for the operation of rehabilitation 
panels and to detail substantive provisions of the 
rehabilitation statutes within the Workers' Compensation 
Act. This Rule is authorized by Section 39-71-203, MCA, 
as amended by Section 5 and extended by Section 69 of 
Chapter 464 of the Laws of 1987. This rule implements 
Sections 34 through 50 of Chapter 464 of Laws of 1987. 

4. James Keil, Hearing Examiner of the division has 
been designated to preside over and conduct the hearing. 

5. Interested parties may submit their data. views and 
arguments, either orally or in writing, at the hearing. 
Written argument, views or data may also be submitted to 
James Ke1l, Hearing Examiner, Division of Workers' 
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compensation, 5 South Last Chance Gulch, Helena, Montana, 
59601, no later than June 10. 1987. 

6. The rule is proposed as a temporary rule pursuant 
to Chapter 8 of Laws of 1987. This rule will become 
effective from the date of adoption until no later than 
October l, 1987. The division will be giving notice of 
hearing with the intent to adopt a permanent rule in the 
interim period. 

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987 
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BEFORE THE WORKERS' COMPENSATION DIVISION 
OF THE DEPARTMENT OF LABOR AND INDUSTRY 

OF THE S'rATE OF MONTANA 

In the matter of the 
Adoption of a Rule 
regarding time limits for 
administrative review and 
contested case hearings 

TO ALL INTERESTED PERSONS; 

NOTICE OF PROPOSED RULE 

(No Public Hearing 
Contemplated) 

1. On July 1, 1987, the Workers' Compensation Division 
rr~poses to adopt a rule setting time limits for requests 
for administrative review or contested case hearings on 
aqency actions. 

2. The proposed rule rrovides as follows: 
RULE I TIME LIMITS ( l A party seeking administrative 

review under ARM 24.29.206 must make a written request for 
administrative review to the division within ninety days of 
notice of adverse action. 

(2) A party seeking a contested case hearing under ARM 
24.29.207 must make a written request to the division for a 
contested case hearing within thirty days of notice of the 
results of an administrative review or within ninety days 
ot notice of adverse action. 

(3) A party seeking judicial review of a final order of 
the division after a contested case hearing must file a 
petition with the workers' compensation court within thl rty 
days after notice of the final order. 

(4) A party is considered to have been given notice on 
the date a written notlce is personally delivered or three 
days after a written notice is mailed to him. A request 
for administrative review, contested case hearing, or 
judicial review must be received in the division or court 
within the time limits set forth above. The time limits 
for request for administrative review or contested case 
hearing may be extended by the division for good cause. 

3. The rationale for adopting this rule is to set a 
reasonable time limit on requests for administrative review 
or contested case hearings in order to establish some 
finality in the hearing process. This rule is authorized 
by Section 39-71-203, MCA, and implements Title 2, Chapter 
4, Part 6, MCA. 

4. Interested parties may submit their data, views or 
argument concerning this proposed rule in writing to 
William R. Palmer, Assistant Administrator, Workers' 
Compensation Division, 5 South Last Chance Gulch, Helena, 
Montana, 59601, by June 29, 1987. 
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5. It a person who is directly affected by the proposed 
adootion wishes to express data, views, and arguments, 
orally or in writing, at a public hearing, they may make a 
written request for hearing and submit this request along 
with any written comments to William R. Palmer, at the 
address above, no later than June 29, 1987. 

6. If the division receives request for a public 
hearing on the proposed rule from 25 persons who are 
directly effected by the proposed rule or 10\ of the 
population of the State of Montana, from the Administrative 
Code Committee of the Legislature, from a governmental 
subdivision or agency, or from an association having not 
less than 25 members who will be directly affected, a 
hearing will be held at a later date. The rule will affect 
insurers, employers, workers, attorneys and other parties 
who do business with the workers' compensation division. 
If a hearing ls requested, notice of a hearing will be 
published in the Montana Administrative Register at a later 
date. 

CERTIFIED TO THE SECRETARY OF STATE; May 18, 1987 
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BEFORE THE WORKERS' COMPENSATION DIVISION 
OF THE DEPARTMENT OF LABOR AND INDUSTRY 

OF THE STATE OF MONTANA 

In The Matter of Amendment 
of ARM 24.29.705 and 
24.29.3503 Regarding 
Corporate Officer Coverage 
Under the Workers' 
Compensation Act. 

TO: ALL INTERESTED PERSONS 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 

24.29.705 and 
24.29.3503 

(No Public Hearing 
Contemplated) 

1. on July 1, 1987 the l~orkers' Compensation Division 
proposes to amend existing rules concerning the coverage 
of corporate officers under the provisions of the \"lorkers' 
Compensation Act. 

2. The proposed amendments are as follows: 

24.29.705 ELECTION NOT TO BE BOUND CORPORATE 
OFFICER (l) through (3) and (S) same as existing rule. 

(4) An election under Sections (l) or (3) of this rule 
is not valid until approved by the division for corpora
tions insured under plan No. 1 and plan No. 2 or until 
approved by the State Insurance Fund Bureau for corpora
tions insured under plan No. 3. 

AUTH: 39-71-203, MCA 
lMP: 39-71-410, MCA. 

24.29.3503 ELECTION OF CORPORATE OFFICERS NOT TO BE 
BOUND ( 1} The elect ion by a corporate officer not to be 
bound under tt7%~7Ster ARM ~4.29.705, may become effective 
on the effective date of plan 3 coverage, provided ~
~ion endorsement form ~~ is received and approved by the 
state fund prior to or at the time of receipt of the 
initial deposit. Thereafter, an election is not valid 
until a division endorsement form -lH.-5- is received and 
approved by the State Fund. An approved election by a 
corporate officer not to be bound will remain in effect 
unttl the policy is cancelled or the officer notifies the 
State Fund in writing to cancel such election. 

AUTH: 39-71-203 and 39-71-2303, MCA 
IMP: 39-71-2303, MCA 

3. These rules are being amended to clarify the 
process by which a corporate officer may elect not to be 
bound by the Workers' Compensation Act. These amendments 
clarify that such elections must be presented to the divi
sion for those corporations insured under plan No. 1 or 
plan No. 2 of the Act, and to the state insurance fund 
bureau for corporations insured under plan No. 3. 

4. Interested parties may submit their data, views or 
comments concerning these changes in writing to William R. 
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Palmer, Assistant Administrator, Workers' Compensation 
Division. 5 south Last Chance Gulch, Helena, Montana, 
59601, by June 29, 1987. 

5. If a person who is directly affected by the pro
posed amendments wishes to express data. views and argu
ments orally or in writing at a public hearing, they must 
make a written request for a hearing and submit this 
request along with any written comments to William R. 
Palmer at the address above no later than June 29. 1967. 

6. If the division receives requests for a public 
hearing on the proposed amendments from 25 persons who are 
directly affected by the proposed amendment or 10\ of the 
population of the state of Montana, from the Administra
tive Code Committee of the Legislature, from a govern
mental subdivision or agency, or from an association 
having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. These 
amendments will affect all corporate officers and corpora
tions operating in this state. If required, a notice of 
hearing will be published in the Montana Administrative 
Register at a later date. 

Administrator 

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987 
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BEFORE THE DEPARTMENT CF REVENUE 
OF THE STATE OF MONTAKA 

IK THE MATTER OF THE AMEND
MENT of Rule 42,17.105 

NOTICE OF PROPOSED AHENDMENT 
of Rule 42,17.105 

This amendment is imple
mented through the TEMPORARY 
RULEMAKING PROCES.S, 

This amendment is imple
mented through the TEHP0RARY 
RULEMAKING PROCESS, 

NO PUBLIC HEARING CONTEHPLATED 

TO: All Interested Persons: 
1. On June 29, 1987, the Department of Reve~ue proposes to 

amend rule 42.17.105 relating to Withholding Allowances, 
2. The rules as proposed to be amended prov1de as follows: 

42.17.105 COMPUTATION OF WITHHOLDING (1) The amount of tax 
withheld per payroll per1od shall be calculated according to the 
tcllowing four-step tormula: (a) remains the same. 

(b) T ~ Y - 1400N 
where T is the annualized net gross income; and 

N is the number of withholding exemptions claiMed. 

Jf T in Step (b) is less than or equal to 0, then the amount to 
be withheld during the pay period is 0. If T is greater than 0, 
then the annualized tax liability is calculated using: 

(c) X= A+ B(T-C) where X is the individual's annualized 
tax liability the parameters A, n and C are chosen from the 
following rate schedule: 

A~ I.""''"~ 
$ e 

6,5'<6 
0.oh699 
3iil'Taaa 

At Least 
§_ 0 

6,590 
14,600 
32,000 

(d) 

wh..,re 

(2) 
1' 1987. 

ANNUALIZED NET 
GROSS TN COME T 

Btl~ b"es 'Pl'l•n• ~ B E 
$ 675'<9 $ e ;!:;:6% $ a 
H7688 """""""' 4.,-4% 675'<9 
3i!'Teee 5;!3-,-:,.e 6.,-0,% H7688 

tu•a e¥er ~,5sS.,.H! 6.,-5% 3ii! 7 eea 

But Less Than A B so. 1 6,590 s 0. 00 3 .T% 1. 0 
14,600 204:'29 5.3% ~90 
32,000 628.82 7.3% 14,600 

and ~ 1,899.02 7.8% 32,000 

\-1 ~ 

w is 
X is 
p is 
This 

X 
p 

the amount to be withheld for the payroll period; 
the annualized tax liability; and 
the number of payroll periods during the year. 
rule is effective ror quarters beginning January 
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3. It is necessary to umend this rule because the 1987 
I,l'gislative Session enacted a 10% surtax on state income taxes 
effective for the tax year 1987. Since the surtax will be paid 
on all income earned in 1987, but the increased withholding does 
not become effective until July l, 1987, it is necessary for the 
department to increase the Montana State Income Tax Withholding 
Tables by 20% for the last six months of calendar year 1987 to 
balance amounts withheld with the estimated tax liabilities of 
taxpayers. The department will reevaluate the withholding 
tables prior to January 1, 1988, to determine the proper with
holding needed to balance amounts withheld with final tax lia
bilities tor as many Montanans as is practicable for calendar 
year 1988. 

It is necessary to adopt this temporary rule so that the 
taxpayers of the State of Montana will have had taxes withheld 
to insure payment of any state tax liability for tax year 1987. 
If the amendment to this rule were not made through the tempo
rary rule process and effective by Jul7 1, taxpayers would be 
confronted with a larger incrP.ase in withholding over fewer 
months of time in 1987. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 26, 1987. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than June 26, 1987. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the Legisla
ture; from a governmental subdivision, or agency; or from an 
association having no less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of ~he 
hearing will be published by the department by the means conRid
ered most effective and practicable. Ten percent of those per
sons directly affected has been determ:ned to be 25. 

7. The authority of the Department to make the proposed 
amendments is based on 15-30-305, MCA "<nd Sec. 6, House Bill 
904, 1987 Ses. The rules impleme~~S-30-20!, fCA. 

~~\'-'-~~ 
(JOHN p. LaFAVER, Director 
· D"i"a)"tment of Revenue 
'--- / 

Certified to Secretary of State 5/18/87. 
10-S/28/87 MAR Notice No. 4:-2-;37 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPT
TION of Rules I through XI -
Accommodations Tax. These 
rules are adopted through 
the TEHPORARY RULEMAKING 
PROCESS. 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION 
of Rules I through XI - Accom
modation Tax. These rules are 
adopted through the TEMPORARY 
RULEMAKING PROCESS. 

NO PUBLIC HEARING CONTEMPLATED 

1. On June 29, 1987, the Department of Revenue proposes to 
adopt Temporary Rules I through XI as described below relating 
to the Accommodations Tax. 

2. The temporary rules are proposed to be adopted to pro
vide for implementation of the Accommodations Tax. The tax was 
enacted by the 1987 Legislature. It is anticipated rules will 
be written in the following areas: 

RULE NO. I Definitions The rules will detine such terms 
as lodging, average daily accommodation charge, owner/operator. 
AUTH: H.B. 84, Sec. 11, SL 1987 IMP: liB 84, Sees. 1-15, SL 198i 

RULE NO. II COLLECTING THE TAX Specific guidelines will 
be given the owner or operator to determine whether a facility 
must collect the tax. This will include the computation of the 
60% ot the state lodging rate and the length of the rental peri
od. 
AUT!!: liB 84, Sec. 11, SL 1987 IMP: HB 84, Sees. 1-15, SL 1987 

RULE NO. III EXEMPT CHARGES Specific information regard
ing exempt facilities and exempt charges will be provided for 
the operators. These will include health faciLities, youth 
camps, Lodging provided for the tederal government, and lodging 
furnished an Indian on the reservation. 
AUT!!: HB 34, Sec. 11, SL 1987 IMP: HB 84, Sees. 1-15, SL 1987 

RULE NO. IV MULTIPURPOSE FACILITIES Treatment of rooms 
not used for lodging will be clarified. 
AUT!!: HB 84, Sec. 11, SL 1987 IMP: HB 84, Sees. 1-15, SL 1987 

RULE NO. V COMBINED SERVICES vuidance will be provided 
for allocating charges for services combined with lodging. 
AUT!!: HB 84, Sec. 11, SL 1987 IMP: HB 84, Sees. 1-15, SL 1987 

RULE NO. VI REGISTRATION PROCEDURES Guidelines for facil
ity registration will be addressed. The Department of Revenue 
will provide registration forms and instructions. 
AUTH: liB 84, Sec. 11, SL 1987 IMP: liB 84, Sees. 1-15, SL 1987 

RULE NO. VII QUARTERLY REPORTS AND PAYMENTS The require
ments for filing and paying the tax collecteo will be clarified 
tor the owners or operators. 
AUTH: HB 84, Sec. 11, SL 1987 IMP: liB 84, Sees. 1-15, SL 1987 

RULE NO. VIII PENALTIES The penalties for late filing and 
payment will be clearly explained. The provision for 
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"aiver of penalty will be addressed. 
AUTH: HB 84, Sec. 11, SL 1987 IMP: HB 84, sees. 1-15, SL 1987 

RULE NO. IX RECORDS REQUIRED FOR AUDIT Owners and opera
tors will be given guidelines for record retention and the types 
of records needed. 
AUTH: HB 84, Sec. 11, SL 1987 IMP: HB 84, Sees. 1-15, SL 1987 

RULE NO. X FAILURE TO FURNISH REQUESTED INFORMATION Spe
cific information outlining the procedure the department will 
use to estimate the tax will be provided the owners or opera
tors. 
AUTH: HB 84, Sec. 11, SL 1987 IMP: HB 84, Sees. 1-15, SL 1987 

RULE NO. XI REPORTS PROVIDED DEPARTMENT OF COMMERCE An 
outline of the timing and requirements for furnishing reports to 
the Department ot Commerce will be prov1ded. 
AUTH: HB 84, Sec. 11, SL 1987 IMP: HB 84, Sees. 1-15, SL 1987 

Additional temporary rules may be adopted if further study 
or public comments indicate that other subjects must be clari
ried if the accommodations tax is to be administered properly. 

3. The Department proposes to adopt temporary rules (I 
through XI) to clarify the collection of the new accommodation 
tax enacted by the 1987 Legislature. Temporary rules are neces
sary because there is insufficient time to adopt permanent rules 
by July 1, 199·1, with the effective date of the tax. The regu
lar rules will be adopted on or betore October 1, 1987. This 
notice contains a statement of the description of the intended 
rules as prov1ded in 2-4-302(1), MCA. Insufficient time has 
elapsed since HB 84 has been enacted to determine the exact 
wording of the rules. Hence, the abbreviated notice is neces
sary in place of a verbatim listing of rules. 

4. The Department intends to seek the advice of a group of 
interested persons prior to June 29, 1987, as provided for in 
2-4-304, ~CA, in drafting the temporary rules. 

5. Rule I is necessary because these terms are used in 
rules II through XI. House Bill 84, Section 1 does not define 
all of the terms necessary for the enforcement of this Act. 

Rule II is necessary to determine which facilities are 
required to collect the tax. House Bill 84, Section 1(3) gives 
general guidance, but doesn't provide specific steps for the 
tacility to follow to make a determination. Rule II will speci
fy what is necessary to make the determination. 

Rule III is also necessary to determine which facilities are 
exempt from collecting the tax. House Bill 84, Section 1(3) is 
vague in this area. Rule III will combine the information in 
the Act and the Statement of Intent to make the determination. 

Rule IV is necessary to determine if a particular unit in 
the facility is tax exempt. House Bill 84, Section 2(2) states 
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that a room used for services other than lodging is exempt. 
Rule V will explain how to determine if the room is used for 
servic~s other than lodging. 

Rule V is necessary to determine which charges shou~d be 
included with the room charge and which charges should not be 
included with the room charge. House Bill 84, Section 1(1) 
lists certain items tc be includ~d or excluded, but thP list is 
not exhaustive. Rule V will give quidelines as to what documen
tation is neces~ary to allocate cha~ges. 

Rule VI is necessary to explain how to register with the 
Department. House Bill 84, requires that the taxpayer must 
register. Rule VI will explain how to apply, when to apply and 
what information must be furnished when applying for a registra
tion number. 

Rule VII is necessary to advise the owner or operator of the 
due date of the quarterly report, the handling of cash and cred
it receipts, seasonal filings, and procedures when a due date 
which falls on a holidav or weekend. House Bill 84, Section 3 
merely says the report is"due 30 days from the end of the quar
ter. Rule VII will clarify these issues. 

Rule VIII is necesGary to notify the owner o~ operator of 
the penalties, and when and how they will be applied. Rule VIII 
will clarify these issues. 

Rule IX is necessary to clarify what records to keep and how 
long to keep them. House Bill 84, Section 4 gives a ge~eral 

description, but does not detail what the oecords should con
tain. Rule IX will specify wh<1t information is necessary to 
substantiate tax reports. 

Rule X is necessary to inform the owner or operator of the 
Lact th<1t if the records maintained are not adequate to deter
mine the correct amount of tax, the Department may request addi
tional information or make a determination from available 
records or information. House Bill 84, Section 6(3) only states 
that the Department may make a determination. Rule X clarifies 
what action the Department will take to determine thR correct 
tax. 

Rule XI is necessary because House Bill 84, Section 8(1) 
states the Department will furnish a report to the Tourism Advi
sory Council. Rule XI sets a time period when the Department 
will furnish the report. Also, the rule est~blishes the time 
that the Department will nPed to change the computer program if 
the regional boundaries are changed. 

6. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 
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7. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written 
request tor a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than June 26, 1987. 

8. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adopt~onr from the Administrative Cone Committee of the Legisla
ture; from a governmental subdivision, or agency; or from an 
association having no less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published by the department by the means consid
ered most effective and practicable. Ten percent of those per
sons directly affected has been determined to be 25. 

9. The authority of the Department to adopt these rules is 
based on Sec. 11, House Bill 84, 1987 Sess. The rules implement 
Sec. 1 through Sec. 15, House Bill 84, 1987 Sess. 

~---zlJ~--
~~OHN D. LaFAVER, Director 
~rtment of Revenue 

Certified to Secretary of State 5/18/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPT
TION of Rules I through XI -
Light Vehicle & Motorcycle 
Tax rules are adopted 
through the TEMPORARY 
RULEMAKING PROCESS. 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION 
of Rules I through XI - Light 
Vehicle & Motorcycle Tax rules 
are adopted through the 
TEMPORARY RULEMAKING PROCESS. 

NO PUBLIC HEARING CONTEMPLATED 

1. On June 29, 1987, the Department of Revenue proposes to 
adopt Temporary Rules I through XI as described below relating 
to the Light Vehicle & Motorcycle Tax. 

2. The temporary rules are proposed to be adopted to pro
vide for implementation of Senate Bill 200 which is an act to 
replace the fee in lieu of tax on light vehicles, motorcycles 
and quadricycles and to allow a local option vehicle tax. The 
tax was enacted by the 1987 Legislature. It is anticipated 
rules will be written in the following areas: 

RULE NO. I VALUATION PROCEDURES Specific valuation guide
lines will be identitied. Those guidelines will address the 
procedures to be used, in sequential order, for vehicles listed 
in the appropriate guides, for vehicles not "originally" listed 
in the guides and for vehicles previously registered that are 
"subsequently" not listed in the guides, 
AUTH: 15-l-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 

RULE NO. II MINIMUM VALUE Since the bill has conflicting 
language regarding the minimum value, the minimum value will be 
clarified. 
AUTH: 15-l-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 

RULE NO. III PERCENT GOOD SCHEDULE If a vehicle is one 
year or older ~n age and it ~s not l~sted in any of the apprais
al guides, the Department of Revenue is required to determine 
the depreciation percentage that approximates the average whole
sale or trade-in value in the appropriate guides. This rule 
will contain the schedule which will fulfill that requirement. 
AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 

RULE NO. IV BASE VALUE ADJUSTMENTS No adjustments will be 
made to t.he base value to reflect optional equipment (such as 
diesel engines, air conditioning, stereo packages, etc,) or low 
or high mileage. This rule will reiterate the fact that no 
adjustments may be made to the base value. 

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 
RULE NO. V VEHICLE AGE DETERMINATION This rule will spec

ify how veh~cle age 1s to be determined, That is important for 
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both the vehicle ad valorem tax and the fee-in-lieu of tax 
determination for motor homes, campers and trailers. This rule 
will indicate that the age of the vehicle, whether it be a 2% 
tax vehicle or fee-in-lieu of tax vehicle, is determined by 
subtracting the manufacturer's model year of the vehicle from 
the calendar year of assessment. 

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 
RULE NO. VI PAYMENT OF NEW CAR SALES TAX AND THE 2% 

PROPERTY TAX Th~s rule w~ll indicate that new vehlcles, never 
having been registered (registered after June 30, 1987), are 
only subject to the new use tax. They would pay the 2% property 
tax in the second year of registration. If the taxpayer's 20 
day sticker on their vehicle expires before July 1, 1987 and 
they have failed to register the vehicle, they would still be 
subject to both the fee-in-lieu of tax and the new use tax 
called for under the old system of registration. 

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 
RULE NO. VII FINAL VALUATION AUTHORITY This rule will 

specify that ~n s~tuat~ons where a taxpayer disputes the average 
trade-in value as indicated on the computer-generated registra
tion card, the final authority will be the average trade-in 
value as found in the appropriate guidebook by department field 
staff. 

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 
RULE NO. VIII REGISTRATION, EXPIRATION DATE PRIOR TO JUNE 

30, 1987 Thls rule will clar~fy that taxpayers who have a reg
~strat~on expiration date prior to June 30, 1987 and who attempt 
to register their vehicle after June 30, 1987 will still be 
charged the fees that were in effect when they should have reg
istered the vehicle. In those situations the 1987 fee should be 
charged rather than the 2% property tax. 

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 
RULE NO. IX ANNIVERSARY REREGISTRATION This rule will 

specify that a taxpayer may not change the anniversary date for 
reregistration of a vehicle from the effective date o~ this act, 
which was April 27, 1987 until January 1, 1988. This rule will 
specifically address the reregistration of vehicles that are 
included under the "staggered registration" statute identified 
in 61-3-315 1 MCA. 

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 
RULE NO. X EARLY REGISTRATION This rule will allow early 

registrat~on provided the appropriate manuals are available and 
provided the county has indicated, in writing, whether they 
intend to exercise their authority to impose a local option 
vehicle tax of up to .5% of the value determined under 61-3-503, 
MCA. 
AUTH: 15-1-201, MCA, Ch. 611, SL 1987 

RULE NO. XI TAX RATE PERCENTAGE 
spec~fy that Senate B~ll 200 does not 
is less than 2%. 

IMP: Ch. 611, SL 1987 
This rule will simply 

allow for a tax rate that 

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987 
Additional temporary rules may be adopted if further study 

or public comments indicate that other subjects must be c1assi-
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fied if the light vehicle & motorcyle tax is to be administered 
properly. 

3. The Department is proposing new rules I through XI to 
implement the provisions of Senate Bill 200. These rules allow 
us to fulfill our requirement to establish depreciation sched
ules and to clarify areas of statute that are difficult for 
taxpayers, Department field staff, and local government offi
cials. These rules allow us to provide working guidance to 
county appraisal/assessment field staff. These type of instruc
tions and schedules are required to be adopted pursuant to the 
Administrative Procedure Act in accordance with a recent Dis
trict Court decision. These proposed rules and the inclusion of 
the schedules will formalize the rulemaking procedures. 

4. Regarding Rule I, it is necessary 
valuation procedure since the guidebooks 
cles which are to be valued under SB200. 
would apply generally to a large group of 
meets the requirement of an administrative 

to have a specific 
do not list all vehi
Since the procedure 
people in Montana, it 
rule. 

Regarding minimum value, it is necessary to have an administra
tive rule on minimum value since the language of SB200 is inter
nally conflicting. Again, since SB200 affects a large number of 
citizens in Montana, it meets the requirement of an administra
tive rule. 

Concerning the percent good schedule, it is necessary to have a 
percent good schedule for the same reasons required for adminis
trative Rule I. 

Concerning base value adjustments, an administrative rule was 
necessary to clarify the base value adjustment procedure as it 
applies to all vehicles which are assessed. This administrative 
rule is necessary for the same reasons Administrative Rule I is 
necessary. 

Concerning vehicle age determination, it is necessary to have an 
administrative rule because the model years for vehicles vary 
from manufacturer to manufacturer. Interpretation of this pro
cedure will affect a great number of Montana citizens whose 
vehicles are valued under SB200. Accordingly, the requirements 
for an administrative rule in this area are identical to the 
requirements of Rule I. 

Concerning Administrative Rule VI, an administrative rule is 
necessary in this area because of the confusion created in 
transferring from vehicle fee system to an ad valorem vehicle 
tax system. The requirements of an administrative rule in this 
area are identical to the requirements for Rule I. 
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Concerning final valuation authority, an administrative rule is 
necessary in this area to resolve any conflicts between the 
system operated by the Department of Justice and the general 
assessment authority statutorily provided the Department of 
Revenue. The requirements for an administrative rule in this 
area are identical to the requirements for Administrative Rule 
I. 

Concerning Rule VIII, registration, an 
this area is necessary because of 
transferring from a fee system to an ad 
requirement for this administrative 
requirement for Administrative Rule I. 

administrative rule in 
the confusion created in 
valorem tax system. The 
rule is identical to the 

Concerning anniversary registration, this rule is necessary to 
define how the staggered registration statute should be coordi
nated with SB200. The requirement for an administrative rule is 
identical to the requirements for Administrative Rule I. 

Concerning early registration, this rule is necessary to specif
ically address and define the procedures necessary for early 
registration of vehicles to comply with other sections of 
Montana statute concerning early registration. The requirement 
for this rule is identical to the requirement for Rule I. 

Concerning tax rate percentages, an administrative rule in this 
area is necessary because counties are allowed to impose up to 
an additional .5% tax rate. The requirement to have an adminis
trative rule in this area is identical to the requirement for 
Administrative Rule I. 

Temporary rules are necessary because there is insufficient 
time to adopt permanent rules by July 1, 1987, with the effec
tive date of the tax. The regular rules will be adopted on or 
before October 1, 1987. This notice contains a statement of the 
description of the intended rules as provided in 2-4-302(1), 
MCA. Insufficient time has elapsed since SB 200 has been enact
ed to determine the exact wording of the rules. Hence, the 
abbreviated notice is necessary in place of a verbatim listing 
of rules. 

5. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than June 26, 1987. 
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6, If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than June 26, 1987. 

7. If the agency receives requests for a public hearing on 
the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the Legisla
ture; from a governmental subdivision, or agency; or from an 
association having no less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published by the department by the means consid
ered most effective and practicable. Ten percent of those per
sons directly affected has been determined to be 25. 

8. The authority of the Department to adopt these rules is 
based on 15-1-201, MCA, and Ch. 611, L. 1987. The rules imple
ment Ch. 611, L. 1987. 

~--;:lJ~--
(~)D' LaFAVER, Director 
~~tment of Revenue 

Certified to secretary of State 5/18/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT of Rule 42.17.131 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of Rule 42.17.131 

NO PUBLIC HEARING CONTEMPLATED 

l. On June 29, 1987, the Department of Revenue proposes to 
amend rule 42.17.131 relating to Withholding Allowances. 

2. The rules as proposed to be amended provide as follows: 
-i2 .17. lJ l WITHHOLD IKG ALLO\Il,NCES REVIEW PROCEDURES 
( 1) through ( 4) rc:>main the -sJ.iic-. --~-----------------
(5) An employer i5 required to provide a copy of any with

holding allowance certificate (W-4) to the Department of Reve
nue, Helena, Montana, on which an employee has claimed 
more than 9 10 withholding allowances. 

AUT!!: 15-30-305, MCA I!1P: 15-30-202, MCA 
3. As a consequence of federal tax law changes, the Inter

hal Revenue Service has lowered from 14 to 10 the number of 
withholding allowances that triggers a review of a W-4. It is 
generally desirable and of benefit to employers and taxpayers if 
state and federal practices conform to each other. The proposed 
change is necessary to conform to the new federal practice which 
is close to the prior state practice. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
!!elena, Montana 59620 

no later than June 26, 1987. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments oral
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than June 26, 1987. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the Legisla
ture; from a governmentaJ subdivision, or agency; or from an 
association having no less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Regis
ter. Ten percent of those persons directly affected has been 
determined to be 25. 
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7. The authority of the Department to 
arr.endments is based on 15-30-305 MCA. 
15-30-202, MCA. 

rrake the proposed 
The rules implement 

~. I L 
\ ;;:; If, ...::;, '-- -
D. L~ AVER, Director 

p rtment of Revenue 

Certified to Secretary of State 5/18/87. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
amendments of rules regarding 
temporary rules, rule types 
and their location, and 
updating procedures. 

NOTICE OF PROPOSED AMEND
MENT OF ARM 1.2.204 -
1.2.206, 1.2.217 - 1.2.219, 
1.2.402 1.2.404, 1.2.411, 
1.2.412, 1.2.422, 1.2.519 
NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons. 

1. On June 30, 1987, the office of the Secretary of 
proposes to amend rules regarding temporary rules, rule 
and their location and updating procedures. 

2. The proposed amendments provide as follows: 

State 
types 

1.2.~04 PQ8~t~QN~NQ-Q~-QQ9S-~+iM8 ARM CONTENT POSITIONS 
(1) The total contents of ~he eeie ARM appear in order as 

follows: ---
(a) Found only in Title 1, following the title page, is 

~eee9~e& "How to Use the Administrative Rules of Montana and the 
Montana Administrative Register", followed by a chapter table of 
contents of all chapters found in Title 1 through Title 46T ~ 
and the preface. 

(2) Other than the items listed above all titles ha¥e 
contain the following 'ee~~4ee e~ eeee items+ • ~iaeh ~~em has 
a P~*e eeeeP~9~A8 ~he ~¥~~A8 fePma; ~ReaP 8~9-eha~~eP 5 ef ;h~e 
eha~;ep+T 

(a) The +title page - ;9~e ~ase lists the name of the 
department-,--a table of contents indicating the number, name and 
beginning page number of each chapter in that title. 

(b) Chapter 1 - ;a4e eaa,;eP is reserved for the 
department's organizational rule. Since this chapter contains 
only one rule, there is no table of contents or subchapters 
listed. It begins with the rule number, catchphrase, language 
of the rule and ends with the history of the rule. 

(c) Chapter 2 and remaining chapters - ~aeee eaa~;e9e 
contain subchapters. The first page of each new chapter 
contains a subchapter table of contents indicating the rule 
number and the catchphrase of each rule in each subchapter. 

l!l Subchapter table of contents should start on an odd 
numbered page with the actual text of the subchapter also 
startin~ on an odd numbered page. 

(d Cross reference table - ~A~e ~a&~e follows the 
chapter in the title and indicates the MCA authority 
implementing authority for corresponding ARM rules. The 
citation numbers are listed in ascending order. 

last 
and 
MCA 

(e) Repealed rule table - ;h~e ia&*e follows the cross 
reference table and indicates the repealed rules that were 
removed during recodification and the effective date of repeal. 

(f) Old to new numbering table - ;a~e ie9*e follows the 
repealed rule table and indicates the old rule numbers in 
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ascending order assigned before recodification and the new three 
part rule number assigned during recodification. 

(g) New to old numbering table - ~R~e ~a&~e follows the 
old to new numbering table and indicates the new rule numbers in 
ascending order and the rule number assigned before 
recodification. 

AUTH and IMP: Sec. 2-4-306, MCA 

1.2.205 RULE TYPES AND THEIR LOCATION (1) There are two 
categories of rule types. The first category e~e~ee defines the 
type of rule in terms of its subject matter. ;RYST a** RPules 
are e!~RSP organizational, procedural, or substantive. -

(a) Organizational rules are those which describe the 
structure of the department and the divisions of function 
~RePe~e. There is only one organizational rule for each 
department which is always stated in Chapter 1 under each 
title. However, if any agency has been assigned to a department 
for administrative purposes only, then the board will have its 
own organizational rule, stated in its first subchapter. Where 
a board's organization has been delineated in the departmental 
organizational rule at the board's request, such is indicated by 
reference. 

(b) Procedural rules are of various types including but 
not limited to the following. There are the procedures covered 
in the attorney general's model rules (rulemaking, contested 
cases, declaratory rulings). There are guidelines for public 
participation~ and ;RePs aPe ~Peee4YPSS for the formulation of 
environmental impact statements. These rules are always stated 
under Chapter 2 of each title. Such rules are controlling for 
all units of a department, except agencies assigned for 
administrative purposes. Because of the autonomy of these 
agencies, they may state their procedural rules in their second 
subchapter. 

(c) remains the same. 
(2) The second category ~~~ee defines rules by their 

duration. That is, all rules are e!~ReP temporary, permanent or 
emergency. 

(a) 

Montana A ministrat ve Proce ure Act; 

statute that 

revision o the 

(iii) effective immediately upon filing a notice of 
adoption with the secretary of state or at a stated date 
following publication in the register and are effective 
until October 1 of the year of adoption; 

(iv) des! nated as such in the re ister. 
b mergency rules are: 

(i) adopted subject to the emergency rule provisions of 
the Montana Administrative Procedure Act; 

(ii) effective immediately upon filing with the secretary 
of state or at a stated date following publication in the 
register and automatically expire 120 days after their effective 
date; 

(iii) designated as such in the register. 
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(c) Permanent rules are rules which have been adopted 
~ubject to the provisions of the Montana Administrative 
Procedure Act. 

(d) All initial and subsequent rules are permanent until 
and unless they are repealed. Hewe¥eP 7 tAeee P~~ee wA~eA Aa¥e 
&eaR aeeftee e~&~eet te tRe emePgeRe~ P~~ee fPB¥~e~eR a~ tRe 
Aem~R~etPati¥e PPeeea~Pe Aet a~tematiea•~~ BHf~Pe ~~g aa~e a~teP 
tRB~P e~~eet~¥8 eateT AR emePgBRB¥ p~·e ~e eee~gRatee ae B~BR 
4R tRe Peg~etePT 

AUTH and IMP: Se~s. 2-4-303 and 2-4-306, MCA 

1.2.206 LOCATION OF RULE CHANGES (1) When changes are 
made to tRe eeee ARM, then the existing page which is affected 
by the change is-redone to accommodate the change and the new 
page is inserted in lieu of the old page. These changes appear 
as follows: 

(a) New titles, chapters, subchapters, and rules ef~eaP 
are placed in the appropriate place of their respective table 
of contents~ ieeRt!fiae &~ tRa~P Raw eym9a*e· 

(b) The text of new rules appear within the teMt body of 
the chapter in which the rule is included at the appropriate 
place of its interposition and falling between the two rules 
which appeared in sequence on the page before it was changed. 

(c) An amendatory rule takes the same eeee number as the 
rule it has amended. It occupies the same place ~R tRe eeee as 
it did before its amendment. Only the amended form of the rule 
appears in tRe eeee ARM as updated by the amendment. 

(d) remains the-5ame. 
(2) Where an existing eeee page has been redone to 

accommodate a rule change, then the page number for that page is 
the same as that which appeared on the superseded page. Where 
the nature of the change requires more than one replacement 
page, then the additional pages are indicated as such by the 
page number of the superseded page followed by a decimal and an 
Arabic numeral beginning with 1, and continuing in page number 
order for each additional page. Ie aee!~!ee~ Aall changed or 
new pages have a publication date of the replacement page issue. 
When an agency is preparing a replacement page, it should check 
with the secretary of state's office for the date of the next 
issue of replacement pages for this item. This date appears at 
the bottom of each replacement page between tRe eeee eame 
Administrative Rules of Montana and the page number. He~ePeeee 

te a PBfBB~ee P~~e eP te a fP~eP ~ePm e~ ae ameeeee P~•e wew*4 
ee maee B~ Pe~ePBRee te tRe ~age R~meeP QRQ !ee~e R~meep sate e~ 
f~&*!eat~ee ef tRe fege WR~eR Rae eeeR e~~ePee4e4T Where a 
repeal~Aged rule has eliminated a page or pages, tRe ~e**ew~Rg 
f&gee Ra¥e-Ret eeeR PeR~meePe4T RatRePT the ~a~e numbers of the 
eliminated pages are a*ee e*im4Rate4T removed, but can be re
used later if needed. 

(3) The secretary of state's office suggests that eeee 
subscribers maintain a system for oreserving superseded pages in 
an orderly fashion. If such pages are not available, they may 
be found in the permanent records of the office of the secretary 
of state by reference to the ~a~e rule number and f~B•~eat!ea 
effective date of the e~~ePeeeea fage rule in question. 
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AUTH and IMP: Sec. 2-4-306, MCA 

1.2.217 RULE HISTORY NOTES (1) th~ough (b) ~emains the 
same. 

(c) REP - denotes a ~ule is ~epealed; eAe 
(d) TRANS - denotes a ~ule is transfe~red by legislative 

action or transferred to a different location within a title~ i 
(e) EMERG - denotes emergency action; and 
(f) TEMP - denotes temporary rule before becoming a 

permanent rule. 
(2) through (5) remain the same. 
(6) Where the rule change is made pursuant to the 

temporary rule provision of the Montana Administ~ative Procedure 
Act, the history would contain a temporary note only if a 
pe~manent rule is adopted. Tempora~y notation would contain the 
rule section page number in the Montana Administ~ative Register 
where the rule was adopted and the effective date, which is the 
date the rule became a permanent ~ule and not the date it was 
filed as a temporary rule. 

Example: (History: Sec. 46-2-114 MCA; IMP, sec. 46-2-117 
MCAj T8MP, NEW, 1987 MAR p. 1923, Eff. 11/9/87.) 

~e~ (7) ~Aa~~eP 83~ 1 b~ ~9g3 ~Heyee ~~~~ 4~~ Section 
2-4-308 M~ (effective 10/1/83) requires the publication of a 
statement in the rule history note at the end of each 
adjective or interpretive rule that such a rule is advisory only 
but may be a correct interpretation of the law. 

(a), (b) and example remain the same. 
AUTH and IMP: Sees. 2-4-303 and 2-4-306, MCA 

1.2.218 PAGE NUMBERING SYSTEM (1) Every page of ~Ae eeee 
ARM has a page number~ except re~erved chapter pages. ~eP Keach 
title has its own numbers ef ~Ae eeee1 ~Ae ~agee eeA;e~A~A8 ;Ae 
PYlee aPe AYmiePea ~e ePdeP~ geeA e~a9eP ~e which are preceded 
by the title number under which the page falls. ~AYBT T~he first 
page for the department of livestock would be numbered-32-1, the 
second page 32-2, the fifty-fifth page 32-55, etc. 

(2) remains the same. 
(3) If there is a need to add supplemental pages the 

following e¥;•~Re system should be used: 
i!l When supplemental pages are needed then the 

supplemental pages will take the same page number with the 
addition of a decimal point and the number 1, ~. 3, etc.~ sHeA 
ee+ ~gexample: 46-74.1, 46-74.2, 46-74.3 and so on~. 

W~eA ;aePe ~8 ~eee fep aee~&~eAe~ ,esee ee;weeA 48-~4T~ 
eRQ 49-~4T~ &ReA &Ae ~esee eaew~e ee R¥m9epee ae+ ~~Mem~*e+ 49-
~4T~T 4e-~4T~AT 4e-~4T~i 8AQ 89 9A~~ 

WA&A aee~&~eRe~ ~esee 8P8 Aeeeee 9e~W88A ~esee 48-~4T~A 8AQ 
48-~4T+iT ;A9¥ BA9Y~Q B8 AYMB8P9Q ee+ ~gM9M~~9+ 49-~4T~Ae1 4s
~4T~A91 4e-~4T+A8 8AQ 88 9R~T 

WAeA aee~&~eRel ~asee ePe eee9e9 &e;weeA ~asee 49-~4T+Aa &AQ 
49-~4T~A9T ;Ae¥ eae~lQ 9e Awm9ePee as+ t~*e•'*e+ 48-~4T~Aaa 1 
4e-14T~Aa9 1 4e-~4T~Aee 8AQ 88 BA~T 

AUTB and IMP: Sec. 2-4-306, MCA 
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1.2.219 TABLE OF CONTENTSr AND CROSS REFERENCE TABLE 
\T) Where a new rule has been adopted, ameReeey or an 

existing rule fiae 9eeR amended or repealed by agency action, the 
agency must submit a new replacement page reflecting any changes 
that should be included in the title chapter table of contents, 
chapter table of contents or cross reference table, Any new 
rule will always require a new subchapter table of contents and 
cross reference table page with the new information inserted in 
the proper place. These pages must be submitted along with the 
new p~~ey amended P~*e or repealed rule for publication as 
replacement pages. 

(2) If a rule is amended, there is no need to submit the 
new pages listed above, unless there has been a change in the 
catchphrasey or a new citation to the MCA which should be 
included in the-cross reference table. 

(3) remains the same. 
(a) title table of contents page• Scontains all &fie 

chapters found in the title, indicating chapter-number, name and 
beginning page number ef efia,&eP. 

(b) chapter table of contents• S~ontains subchapter names 
and numbers ef a*l aN9efia,•ePe, and a listing of each P~le fe~Re 
~R eeefi e~9efia,•eP ~Re~ea•~Rg rule number and catchphrase. 

(c) cross reference table i¥9P¥ &e,aP5meR5 eaall 'Pe,aPe 
a ePeee PefePeRee 5a9~e wfi~efi will gives a quick indication of 
where the eeee sections from the Montana Code Annotated may be 
found, interpreted, summarized or implemented, in •fie 
a&m~R~e;pa5~¥e P~le ,ep;~eR feP eaefi &e,aPi•eR• each 
department's rules. This table will include the MCA sections 
which are authority for a corresponding ARM rule and the MCA 
sections which have a corresponding ARM rule which interprets or 
implements the MCA section. 

AUTH and IMP: Sec. 2-4-306, MCA 

1.2.402 PREPARATION OF RULE CHANGES FOR INSERTION IN SQQi 
ARM (1) The eeee ARM has been set up as a loose leaf 

service to provide a method of updating. ~fie eeeeT As S~Sfiy R 
Pule changes me~ &e are made and placed-in the appropriate place 
w~~R~R ~Re ~eM; ef ~~ee~eT ~fi~ey seeR s~M~R~S~Pa•~¥e eP~eP 
feP P~le efiasgee efiel~ 9e fellewee w~~fi~R meR;Re 9¥ ~Re aei~a~ 
teMt ef tfie P~lee wfiiefi ;Re ae•~e~e;pa•~¥e ePeeP ~s eep;~f~~RS 
ta ~Ra eeePeiaP~ e# s~a~eT ~fieee P~~ee m~e~ 9e ~Pe~aPee 4s tRe 
same fePm ae wePe iRe ~s~t~al PYlae ee tfia; ;fie¥ ~R tNPR Ma¥ &e 
~fie&eee~4ee ese ~ResP&ee ~R ;fie ease w45fi ~R4fePm Pee~l5eT ~e 
aseem~l~efi •s~e usin~ the following procedures w~ll ee ~see. 

(a) Refer to the existing esse page to which the new, 
amending, repealing or transferred rule(s) will be added. The 
determination as to the proper page is made by interpolating &fie 
sees e~m9eP ef the rule with the existing rules. The assignment 
of the ease rule numbers to additional rules has been discussed 
in P~le ARM 1727202T and 1.2.212. 

(b) s~~~lemesial ,agee+ If the additional rule is a new 
rule or rules transferred to the agency from another agency, 
then the page upon which that rule will be typed will be retyped 
down through the existing eeee rule which immediately precedes 
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the rule to be added, Then immediately following, type in the 
new rule exactly in the form that the initial rules were done 
(i.e. eeee rule number, catchphrase, text and history note). 
Then following the new rule, begin typing the rule which had 
been next on the old sees page before the addition of the new 
rule, and continue typing until you have completed what had been 
on the old ee4e page. The new page will take the same page 
number as the old page. In most cases, the addition of a rule 
would extend the old page e~eR 'RB' so the text of the old page 
would not all fit on the new page:- In this case, another 
sheet(s) of paper will be used but only so far as to finish what 
had been on the old eeee page before it had been added to. This 
second page will take the same page number as the prior page, 
only such page number will be followed by a decimal point and 
the number 1. When supplemental pages are needed then the 
supplemental pages will take the same page number with the 
addition of a decimal point and the number 1, 2, 3, etc. if 
there are no reserved a es to work with e~eR as• tiexampleT 

-7 . 1 , -7 . 2, . 3 an so on . -
(c) The placement of the page numbers and ee4e eee,4eR 

rule numbers will always fall on the outside of the page. 
Department names and chapter names w~~~ 9e are determined by 
listing the department name on an even numbered page and the 
chapter name on an odd numbered page and by checking the 
previous existing pages 4R 'Re eeee, An even numbered page has 
the first rule number that appears on that page, while an odd 
numbered a e has the last rule number on the a e. 

2 When the rema nder of the o d page to which the new 
rule has been added has been completed in this fashion, then the 
typing should stop on that supplemental page even though the 
entire page may not have been used. Even though the typing may 
end in the middle of a rule, or middle of a sentence, the 
continuation will be found on the next page which originally 
followed the old eeee page on which the change was inserted. 

(3) The same page extension procedure should be followed 
when a rule is amended. In the case of an amendment, only the 
amended form of the rule will be typed. This should be placed 
in the same location as was the rule before it was amended. 
Note that the ee4e rule number will remain the same, If the 
amendment necessitates-i new catchphrase, then e~sR the amended 
catchphrase sRs** replaces the old, 

(4) SHsa,•es :eP Ps'~'~RS To retype pages• Aassume that 
you are going to make a change on existing page 59. -And assume 
that such page contains a continuation of rule 607 from the 
preceding page and also contains the beginning of the next ~ule 
which was 611. Then assume you are going to add a new rule 
which has been assigned the number 609. This would mean that 
609 would have to be typed in between the end of 607 and the 
beginning of 611. To accomplish this you would take a new sheet 
of paper and retype what was on page 59, i.e., the continuation 
of 607. Then at the end of 607 on the new sheet you would 
double space, change reserved rule notation from rules 608 
th~ough 610 reserved, to rule 608 reserved, aHa begin typing new 
609 with the eeee rule number, catchphrase and text and continue 
typing until you have completed the rule. At that point, double 
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space aae , add reserved rule note, rule 610 reserved, and 
retype as much of 611 (the rule which had followed 607 on the 
old page 59) as appeared on old page 59. This new sheet will 
also be page numbered 59. Note that where you cannot type in 
609 and the part of 611 which had appeared on old page 59 on the 
first new sheet, then you will have to go to another sheet or 
sheets. These supplemental sheets will be page numbered 59.1, 
59.2 etc. if there are no reserved pages to work with. 

(a) When the part of 611 is completed as far as it went on 
old page 59, then stop typing, even though you may end in the 
middle of a sentence. The continuation of 611 will appear on 
page 60 which is already in ~Re eeee ARM. 

~e+ ;Re ~age aaae eee~gaa~~eae-aie ~Re eeee aaae ea ~Re 
eew±y ~·e~aPee ~agee w~±± ee ~Re eame ae ea e±e ~age 59 aae w~** 
ee ,±aeee ~a ~Re eaae ~ee~&~ea ae ~Rey wePe ea ~age 59 ee~ePe ~~ 
wee eRaageeT ;Re eeee awaeeP ~age eee~gaa~~ea w~±± ee ~y~ee a~ 
&Re &e, we~ag &Re eaae ae~Ree ee weee ~eP ~Pe,aP~R8 ~Re ~a~~~a± 
,agee el ~Re eeeeT 

(5) remains the same. 
(6) The above procedures should be used to prepare a rule 

which repeals an existing rule 'a ea~~Fe~y. For example, assume 
that existing page 59 contains the beginning of 611, and that 
611 is to be repealed entirely. You would retype old page 59 
down to the place where 611 had begun, then type in the lw~± 
eeee rule number for 611 and the catchphrase, following with the 
phrase in upper case and underlined (IS HEREBY REPEALED) and the 
history. You will then stop typing on the new page even though 
you have not used the full new page. Then, assuming that 611 
before its repeal had finished on, for example, old page 60 and 
621 had begun on old page 60, then you will have to retype page 
60, omitting on the new sheet that portion of 611 which had 
appeared on old page 60. To do this, you will prepare the new 
page 60 by moving that part of 621 which had appeared on old 
page 60, to the top of the new page 60 and type down as much as 
had appeared on old page 60. At that point, stop, even though 
the whole page is not used up. Then the continuation of 621 will 
appear on existing page 61. 

(a) A repealed rule number and catchphrase will always 
remain-In ARM; therefore the number cannot be re-used. 

(7) Where a particular agency has adopted rules, but 
subsequent legislative enactment has transferred such rules to 
another agency, for administrative purposes, then the 
transferring agency will so indicate in the appropriate place in 
their section of ~Re eede ARM (i.e. the page on which the 
transferred rule(s) began), ~ere, the same page preparation 
process will be used as was used for preparing a repealing rule. 

(a) A statement should be placed where rules were 
originally located. g*a•'*e+ 3•T2T~;Q~ ~~FewgR 3•T2T~;~Q &Fe 
ReFeey ~FaasieFFee ~e {.aaae ef 4Paf!el"eFFee ageaey+ eP ~e~&e 
~eea&~ea w'~A'a eae ~~~••+T ~~ ea±y eRe Pw±e ~a ee~ag 
~P&Re~eppee T~he rule number, catchphrase and full history 
appears in the old location with the addition of the transfer 
information in the history. The transfer should also be noted 
in the chapter table of contents e~&ReP by the word TRANSFERRED 
after the catchphrase of a rule eP ~~ a awa•eP ef PY*ee ee4flg 
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~~aAe'e~~e9T ~Ae we~Q~AST 3& .. ~ .. +59+ ~A~ewgA 
~HANSFgRRiQ ~e Rame ef t~aAefe~~ee egeRe~ e~ e~te 
w4tl!4R Ut±e .. 

AUTH and IMP: Sec. 2-4-306, MCA 

3& .. ~ .. +5+9 
;teeet~eA 

1.2.404 ADMINISTRATIVE ORDER (1) When the notice of 
proposed action ~~eee9wPe results in the adoption, amendment or 
repeal of a rule, theA eYeR action must be certified and 
transmitted to the secretary of state for filing and 
publication. This will be accomplished e±ee by an 
administrative order. Replacement pages will not need an 
administrative order. Orders will not be numbered but may be 
cited, if necessary, by date. 

( 2) remains the same. 
(3) Emergency or tem~orary and permanent rules may not be 

intermingled on the same or er. 
AUTH and I~P: Sec. 2-4-303 and 2-4-306, MCA 

1. 2. 411 UPDATING ~HI!i--SQQi-- PROCEDURES ( 1) As ARM 
1.2.206 beeet~eR ef Hw;te Sl!eRgee indicateas, rule changes to the 
initial rules will be accomplished by exchanging new pages for 
the pages on which the change took place. The Administrative 
Rules of Montana has been set up as a loose leaf service to 
accommodate this method of revision. 

~a~ (2) Changes to Administrative Rules of Montana must 
first be published in the Montana Administrative Register which 
is explained in ARM 1.2.422. Ae tThe secretary of state has the 
responsibility for distributing -~l!e eeae replacement pages 
containing the rule changesT. tl!e fe**ew!Rg 4RetPYe~!eRe eH~~a!R 
l!ew tl!e eeae eweeep!ee~ el!a~I make tl!e a~~Pe,P!ate !ReePt!eRe te 
tl!e!P ee4ee Y~eR ~eee!~t ef tl!e e994t!eRa± me~ep!a± .. 

~-~ ~l!e eeepe~a~~ ef e~ete ella~± me!± ~e ~eg!eteP 
eweeeP!eePe ae !eewe ef tl!e ~eg!eteP ee a tw!ee-meRtl!±~ 8aa4e .. 
~Ae*w4e9 !e eael! peg4a~e~ e~e ~et4ee ~a§eaT emePgefie~ Pw*eeT 
~w±e eeet!eR eeRta4R4R! ~~*e el!aRsee wk!el! wePe eePt!f4e4 te ~l!e 
eeepetaP~ ef sta~e 9WP4eg tl!at ~w!ee-meetl!±~ ~eP4e4T a~9 ae 
4RteP~Petat4eR seet!ee eeRta4R!R! e'!R!eRs ~Pea ~l!e et~ePRe¥ 
88R8P$,l,T aRQ Q88*QP$~8P~ ~Y±!R@S~ 

~e~ (3) Accompanying the replacement pages which are 
distribute~to tl!e subscribers to the eeae ARM on a three month 
basis or more frequently if necessary, wirr- be inst~ucticns 
which indicate where the pages are to be inserted and which 
~agee ef ~l!e existing eeae ~ have been superseded end should 
be removed. 

AUTH and IMP: Sec. 2-4-306, MCA 

1.2.412 HOW TO CITE THE ADMINISTRATIVE RULES OF MONTANA 
(1) When referring to a rule from the Administrative Rules 

of Montana, eye!! the rule shall be properly referred to by ARM 
and its full ee9e number. For example, this rule on how to cite 
a eede aee~~eAT rule would be referred to as ARM 1.2.412. 

AUTH and IMP: Sec, 2-4-306, MCA 
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1. 2. 519 BASIC FORMAT INSTRUCTIONS (1) through (1) remain 
the same. 

(m) Sample forms 1 through 9 11 pertaining to the typing 
format for a proposed notice, notice of adoption, emergency or 
temporary rule, title chapter table of contents, reserved 
chapter page, first page of chapter, odd numbered page, even 
numbered page, cross reference page and an administrative order 
are incorporated in this rule. 

AUTH and IMP: Sec. 2-4-303 and 2-4-306, MCA 
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SAMPLE FORM NO. 1 PROPOSED NOTICE OF TEMPORARY RULES 
BEFORE THE (name of agency) --5th line down 

. OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule (summary; for ex.: 
Restricted areas and night 
closures for parks. 

TO: All Interested Persons. 

NOTICE OF PROPOSED ADOPTION 
OF TEMPORARY RULES - RES
TRICTED AREAS AND NIGHT 
CLOSURES. 

NO PUBLIC HEARING 
CONTEMPLATED 

Refer to 2-4-303 MCA which describes temporary rules 
and the attorney general;s sample forms - ARM Title 
1, Chapter 3. Select the sample form that is 
applicable to your notice. (A single notice may 1 

combine adoption, amendment and repeal of a group of 
rules covering related subject matter.) 

Spacing - Follow the spacing as shown for the heading 
of this sample form. The heading appears on the 
first page of the notice only. Begin typing on the 3/4" 
second page and on all following pages of the notice 
on the sth line down. Single space between the 
paragraphs of a notice and the paragraphs of a rule. 
At the end of each rule noticed, double space and 
type the MCA authority and implementing citations for 
each rule noticed. (See sample below). All 
paragraphs are indented 5 spaces and should be 
earmarked. 

If you are noticing a new rule, use a Roman numeral 
for the rule number; for ex.: RULE I, RULE II. 
Permanent rule numbers are not assigned to temporary 
rules. 

The notice number is penciled at the bottom of the 
first page only. 

The page number is penciled on the top right margin 
beginning with the second page and on all following 
pages. 

Proof and submit the notice to the secretary of state 
in original and one copy. 

NEW RULE EXAMPLE - Follow the same spacing. 
RULE I RESTRICTED AREAS AND NIGHT CLOSURES (1) No person 

may enter upon any portion of any area that is posted. 

I 
(2) Public recreation areas will be closed nightly. 

AUTH: 76-3-777, MCA IMP: 65-98-222 1 MCA 
I 

~~Ewn~d~t~:~~~i~E~o~~-I~tah.~P~sE_N.1I~i~~~~-H-O_u_R_s ____ C_1_) ___ e_t_c_. ____________ ~ ______ _____J 
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SAMPLE FORM NO. 11 RULE SECTION NOTICE FOR TEMPORARY RULES 

BEFORE THE (name of agency) --5th line down 
OF THE STATE OF MONTANA 

In the matter of the (same ) 
language as typed on notice ) 
of proposed action.) ) 

NOTICE OF ADOPTION OF TEMPORARY 
RULE I RESTRICTED 
AREAS AND NIGHT CLOSURES 

TO: All Interested Persons. 

Refer to 2-4-303 MCA which describes temporary rules 
and the attorney general's sample form for the 
adoption of rule action. ARM Title 1, Chapter 3, (A 
single notice may combine the adoption of new, amended 
and repealed rules covering related subject matter.) 

Spacing - Follow the spacing as shown for the heading 
of this sample form. The heading appears on the first 
page of the notice only. Begin typing on the second 
page and on all following pages of the notice on the 
5th line down. Single space between the paragraphs of 
a notice and the paragraphs of a rule. 

For temporary rules, a permanent rule number is never 
314

• 
assigned. They will still be referred to by their 
Roman numeral in the notice of adoption. 

If changes are made to the rule language since the ' 
proposed stage, they are indicated by interlining the 
language removed and underlining the language added 
since the proposed notice. 

The effective date of the rule should be shown before 
the signature in the same way it is shown for an 
emergency rule. 

The temporary action is effective (date). 

The page 
beginning 
pages. 

number is penciled on the top right margin ' 
with the second page and on all following 

There is no notice number on a notice of adoption. 

Submit an administrative order (Sample Form No. 9) 
designating the rules as temporary rules. 

Proof and submit notice of adoption to the secretary 
of state in original and one copy. 

~ext of notice on this 
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3. Senate Bill 47 from the 1987 Legislative Session 
enacted a provision allowing for temporary rules. Changes are 
being made to accommodate this new provision. The other 
amendments are housekeeping changes that take out redundancy and 
obsolete references to "the code". 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to Kathy 
Lubke, Administrative Rules Bureau, Secretary of State, Helena, 
MT 59620, no later than June 30, 1987. 

Dated this 18th day of May, 1987. 
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STATE OF MONTANA 
DEPARTMENf OF COMMERCE 

In the matter of the ~epeal of 
rules 8.26.101 board organiza
tion, 8. 26.201 and 8. 26.202 
procedural rules, 8.26.401 
substantive rules 

NOTICE OF REPEAL OP RULES 
8.26.101 BOARD ORGANIZA
TION, 8.~6.201 AND 8,26.202 
PROCEDURAL RULES, 8.26.401 
T4ROUGH 8.26.410 SUBSTAN
TIVE RULES 

TO: All 
l. On 

published a 
rules at page 
No. 7. 

Intere;ted Persons: 
April 16, 1937, the Department of Commerce 
notice of proposed repeal of the above stated 
356, 1987 Montana Administrative Register, issue 

2. The department has repealed the rules 
proposed. 

exactly as 

3. No comments or testimonY were received. 

#·,)'\,,~ 
BY : _ • . .!;..Li?t ~ . ·:..-tv H) -----

ICE H L. CO LBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, May 18, 1987. 
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BEFORE TilE DEPART!1ENT OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the rn~tter of the Amendment 
of Rule 32.8.202 and 32.8.203 
for the purpose of clarifying 
responsibilities under the rules 

NOTICE OF AMENDMENT 
OF RULES 32.8.202 AND 
32.8.203 
MILK FRESHNESS DATING 

TO: All Interested Persons. 

1. On January 29, 1987 at page 88, issue no. 2 of the 
Montana Administrative Register, the Board of Livestock 
published notice of the proposed amendment of Rules 32.8.202 
and 32.8.203 regarding milk freshnes~ dating and pull dates. 

2. The Board has adopted the amendment as proposed. 

3. No comments or testimony were received. 

BY: 

i 
/, 

NANCY ESP 
Chairman, 

/ 

Certified to the Secretary of State May 18, 1987. 

ock 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTA!lA 

In the Matter of Adoption of New ) 
Rules and Amendment of Rules Regard-) 

NOTICE OF ADOPTION of 
NEW RULES AND AMENDMENT 
OF RULES REGARDING 
INTRASTATE RAIL RATE 
PROCEEDINGS 

ing Standards and Procedures for ) 
Intrastate Rail Rate Regulation. ) 

) 

TO: All Interested Persons 

1, On February 13, 1987, the Department of Public Ser
vice Regulation published notice of proposed adoption of new 
rules and amendment of existing rules regarding standards and 
procedures for regulation of intrastate rail rates at pages 
135-144 of the 1987 Montana Administrative Register Issue Num
ber 3. 

2. The 
38.4.120 
38.4.126 
38.4,127 
38.4.128 
38,4.143 
38.4.147 
38.4,148 

RELIEF 
---38.4.149 

38.4.150 
38,4.151 

Commission has adopted the rules as proposed: 
WAIVER OF MONIES DUE TO RAILROAD 
INTERMODAL COMPETITION 
GEOGRAPHIC COMPETITION 
PRODUCT COMPETITION 
FILING OF COMPLAINTS 
ENFORCEMENT 
LIMITATION ON AGRICULTURAL EQUIPMENT AND 

SPECIAL TARIFF RULES FOR CONTRACTS 
CONTRACT AND CONTRACT TARIFF TITLE PAGE 
CONTRACT TARIFF NUMBERING SYSTEM 

3. The Commission has adopted the proposed amendments 
with the following changes: 

38,4.141 CONTP~CTS (1) Remains the same. 
(2) Rail carriers providing transportation subject to 

the jurisdiction of the commission, shall file with the commis
sion an original and one copy of all contracts entered into 
with one or more purchasers of rail services. These contracts 
shall be accompanied by two copies of the contract tariff that 
contains a summary of the nonconfidential elements of the con
tract in the format specified in -4-9--~--~:H·ih·.ol-~ ARM 
38.4,150 throu1h 38.4.152. 

(3) (a) ,b), (4) Remains the same. 

38,4,144 COMI'!!SSION DECISION UPON REVIEW OF CONTRACT 
(1) Wi:t-l\2:"-..;H)...~ aHer-~~-a-~~-i.& ee!ll

!llefteee-t.e-revi:ew-a-ee"eraee7-ehe-eelll!lli:eei:eft-eha~~-eeeide-whet>h
er--efte.-'C&f~ -vie~aeee--efte.-~"8'1.--e£-~--&,-&-;-€-.--See.,. 
±e:;z~a.,. If the commission finds that e'l!leh--a---..!.~·e;H:on--e>e
ieee7 the contract violates the provisions of 49 U.S.C. 
10713, it shall: 

(a), (b), (2) (a) Remains the same. 

38.4.145 APPROVAL AND IMPLEMENTATION DATE OF CONTRACTS 
(1) Remains the same. 
(2) If the commission does institute a proceeding to 

review a contract, fe--she-J-J--J;e-~-llJ!JII"evee.,. it has ju-
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risdiction for 60 da s after the contract is filec. Under 
t ese circumstances the contract will be approved: 

(a) on the date the commission approves the contt<'lct if 
the date of approval is 39 31 or more days after the fil
ing date of the contract; 

(b) on the 39th 31st day after the filing date of 
the contract if the commission approves the contract prior to 
the 30th day after the filing date of the contract; or 

(2), (c) (3), (a), (b), (c), (d) Remains the same. 
(e) Except as provided under subsection (f) of this 

rule, ~transportation or service may not begin under a 
contract-or an amendment to a contract before the filing date 
of either the contract or the amendment, respectively. 

ill A railroad may apply a contract or amended 
contract rate rather than an otherwise applicable tariff rate 
and pay reparations or waive undercharges under the following 
conditions: 

(i) A transportation contract under 49 u.s.c 10713 has 
been filed with the commission and has been approved by the 

b o eration of law; 

shipment was transported before the con-
tract was approved but after the contract was signed, or after 
the parties agreed on the rate to be charged and they either 
agreed to be bound by the contract or intended the movement to 
be covered by it. 

38,4.152 CONTRACT TARIFF CONTENT ( 1), (a), (b) Re-
mains the same. 

(c) If the commodity identified is an agricultural com
modity, ~he-~-&~a~~"f&r-a"e-~~~~-&tat~ftf&r~ 
etherwiaeT-the-wer6~ 7-~eri~i"fBeetiftatieft-Stat~e"e-Net-A~~±iea
b±ell.,. each s ecific ori in and destination oint to and from 
which the contract applies must be s own. Re .erences to tar
iffs for identification of origins and destinations are not 
Eermitted; neither are overly broad descriEtions. 

(i) Each EOrt must be identified. 
(ii) Each transit Eoint must be identified. 

(iii) Each shiEper facility used for contract 
destinations transit oints, or otherwise sub'ect to the con
tract must be 1dentif1ed. "ShiEEer fac1Ltty' also 1nc udcs a 
reference to shipper equiEment to be used in the contract for 
storage, for examEle, although the details of the arrangement 
need not be in the tariff. 

(iv) If the commoditv identified is a forest product or 
EaEer, only the specific origin and destination Eoint to and 
from which the contract apElies must be shown. 

(d) The duration of the contract.,., including the fol
lowing: 

(i) If applicable, the date on which the transEortation 
service has begun under a contract before the date such con 
tract is filed with or apEroved by the commission. 
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(ii) The date on which the contract became applicable to 
the transportatio~ services provided u~der the contract, 

(iii) Termination ~ate of the contract. 
-l~ Provisions for optional extension. 

(e), (f), (i), (ii), (g), (i), (iii, (iii), (h), (i), 
f).j.) Remains the St:!Ple. 

(i) If the commodity jdentifiec1 is an agricultural com
modity the tariff shall identify the base rate for the servic
es provided, presented in the same units (tons, hundredweight, 
ton-mile, carload, ·u·ainload, etc.) as used ir. the contract. 
(If the contract utilizes existing tariff rates, appropriate 
tariff referenc<es shall be sufficient.) The tariff shall also 
state the movement type (e.g., single car, multiple car, unit 
train), the minimum annual volume, and a summil.rv of escalation 
provision::;. If the comno<lity identified is a· forest product 
or paper, then the specific base rate and/or charges shall be 
identified. This is satisfied by identifying the specific 
tariff provisions which would apply without the cnntract. The 
tariff shall also su~arize the escalation provisions, and 
state the movement type, as provided above for agricultural 
commoditie,;. 
--~(:]T--;-(k) Remains t.he same. 

(l) Contract tariffs for other commodities must contein 
the information required in parts (1) (a), (b), (d), (e), (f), 
(g) and (h) of this rule. Theee requirements also apply to 
amended contract tariffs. 

as 
4. The Commission has adopted the following new rules 

proposed: 
Rule 
Rule 
Rule 

5. 
Rule 

I. 38,4.108 Sl'.VINGS PROVISim' 
II. 38.4.153 COMMON CARRIER RESPONSIBILITY 
IV. 38.4.109 WAIVER OF TARIFF FILING REQUII'EMENTS 

The Commission has adopted the following new rules: 
III FILING AND AVAILABILITY OF CONTRACT Deleted 

in its entirety. 
RULE ';. 38,4.162 CONTRACT AND COI':TPACT SUM~\ARY AVII:J.

ABILITY AND INFORMAL DISCOVERY ( 1) EY.cept as provided in 
this rule, the contract filed under these rules shall not be 
available to persor.s other than the parties to the contract 
and authorize<l commission personnel, except by informal dircov
ery under these rules and/or by commission decision. 

(2) A contract and its tariff filed ur.cJer thes<' rules 
mav be labeled "nonconfidential," Such a designation will 
pe~mit the general public to inspect the entire contract. 

( 3) The cuntract tari!:f filed under these rules shall 
nut bE'· required to be posted in any stations, but sh~ll be 
made available upon reasonable request from the carriers par
ticipating in the contract. 

14) Prior to filing a petition for formal discovery un
der these rules, a petitioner shall request discovery from the 
carrier in the same manner and with the same datH as would be 
presented to the commission under ARM 38.4. 163. The carrier 
must promptly grant or deny the request, and must act in good 
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faith in determining whether a petitioner has standing and is 
an affected party. AUTH: Sec. 69-2-101, MCA; l!:'l> Sees. 
69-1-102, 69-14-lll and 69-14-301, MCA 

HULE VI. 38.4 .163 PRELIMINARY SHOWING HEQUIRED FOR 
FOR!'.AL CONTRACT DISCOVERY ( 1) A petition to dl.scover con 
tract provisions may be filed with the commission. The peti
tion must show that the petitioner is a shipper or port, has 
standing to file a complaint under 49 u.s.c. 10713(d) (2) (A) or 
(B), and is affected by the contract. 

(2) An affected party is one which is an actual or poten
tial participant in the relevant market. The following infor
mation is relevant to making this determination: 

(i) Nature and sjze of petitioner's business. 
(ii) Relevant commodities petitioner ships or receives. 

(iii) Comparisons between petitioner's commodities, actual 
or potential traffic patterns and serving carrier(s), with the 
traffic patterns and serving carrier(s) identified in the con
tract tariff. 

(iv) Showing cf an ability to ship the conunodity in g11es
tion at a time generally simult.~neous with the contract at 
issue. 

(v) 
propriate 

(vi.) 
rule. 

Any additional information petitioner considers ap
to support its request. 
A showing of injury io not required to satisfy this 

(3) A petitioner seeking disclosure of nonagricultural 
commodity contracts must demonstrate that the part.icular infor
mation sought through discovery is relevant to its potential 
challenge to the contract. This "demonstrated need" test dues 
not apply to agricultural commodity contracts (excluding for
est products and paper). AUTH: Sec. 69-2-101, MCA; IMP, 
Sees. 69-1-102, 69-14-111 and 69-14-301, MCA 

RULE VII. 38.4.164 PROCEDURES FOR FORMAL CONTRACT DIS
~ (1) Discovery petitions must be f~led no later than 
the 18th day after the contract and tariff are properly filed, 
and must note on the front page "Petition for Discovery of 
Rail Contract'' and the contract and an1E'ndment numbers. The 
discoverr petition must include 2- skeletal complaint as re
quired under subsection (8) of this rule. Petitioner must 
certify that copies of the petition and complaint have been 
sent to the contracting carrier(s) either by hand, express 
mail, nr other overnight delivery service the same day as 
filed at the commission. Replies shall bE> served in the same 
manner. 

(2) Replies to the petition are due within five days 
from the date of filing of the petition and in no event later 
than noon on the 23rd day following filing of the contr,.ct. 
All petitions, complaints, and replies filed with the ccmmi.s
sion shall be in an envelope or wrapper marked "Confidential 
Rail Contract Material." 
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(3) Motions for reconsideration of a commission decision 
concerning formal contract discovery will be made in accor
dance with ARM 38.2.4806, subject to the following exception: 

(a) The motion for reconsideration must be received with
in two days of the commission's decision (anticipated by day 
26 after the contract filing date) , but in no event later than 
the 28th day after the contract filing date. Telegraphic no
tice or its equivalent must be given to the opposing party. 
Replies to the motion for reconsideration must be received one 
day after the motion is filed. 

(4) If discovery is granted, the carrier must furnish 
the required information by the 1st working day after the com
mission issues a final decision. 

(5) If confidential contract data or data disclosed pur
suant to these rules are filed with the commission in a com
plaint, petition, reply or other pleading, the party filing 
these data should submit them as a separate package, clearly 
marked on the outside "Confidential Material Subject to Protec
tive Order." The order in paragraph (5) of this rule applies 
to the parties specified in the order who receive confidential 
information through proceedings before the commission or 
through informal discovery. 

(6) Order. Petitioner and carriers, and their duly au
thorized agents agree to limit to the discovery/complaint pro
ceeding involving the contract, the use of contract informa
tion or other confidential commercial information which may be 
revealed in the contract, the complaint, reply, or any other 
pleading relating to the contract. This agreement shall be a 
condition to release of any contract term by a petitioner/com
plainant and shall operate similarly on a carrier in posses
sion of confidential information which may be contained in a 
complaint, petition for discovery, or request for informal 
disclosure. Any information pertaining to parties to the con
tract, or subject to the contract (including consignors, con
signees and carriers), or pertaining to the terms of the con
tract, or relating to the petitioner's/complainant's confiden
tial commercial information, must be kept confidential. Nei
ther the information nor the existence of the information 
shall be disclosed to third parties, except for: (a) consul
tants or agents who agree, in writing, to be bound by this 
regulation; (b) information which is publicly available; (c) 
information which, after receipt, becomes publicly available 
through no fault of the party seeking to disclose the informa
tion after it has become publicly available, or is acquired 
from a third party free of any restriction as to its disclo
sure. The petitioner /complainant or carrier must take all 
necessary steps to assure that the information will be kept 
confidential by its employees and agents. No copies of the 
contract terms or other confidential information are to be 
retained by the parties not originally privy to the data subse
quent to the ter!'lination of the proceeding or the expiration 
of commission jurisdiction under ARM 38,4.145. 

(7) On receipt of a skeletal complaint with a discovery 
petition, a complaint proceeding will be instituted to extend 
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the commission's jurisdiction to 60 days after tr.e contract 
filing date, regardless of whether a petition for discovery is 
approved. Approval of the contract is postponed to 60 days 
after the contract filing date or until the commission issues 
a decision approving the contract, if earlier. The amended 
complaint and case-in-chief are due 39 days after the filing 
of the contract. Replies of the carrier defendant(s) are due 
46 days after the filing of the contract. 

(8) The skeletal complaint must contain the correct, 
unabbreviated names and addresses of the complainant ( s) and 
defendant. The complainant must set out the statutory provi
sions under which it has standing to file a complaint. AUTH: 
Sec. 69-2-101, MCA; IMP, Sees. 69-1-102, 69-14-111 and 
69-14-301, MCA ---

6. Comments: Comments were filed with the Department 
by the Union Pacific System (Union Pacific) . The co!W1ents 
concerned the apparent conflict between certain of the Depart
ment's proposed or amended rules, and recent decisions of the 
Interstate Commerce Commission (ICC) • Specific reference was 
made to both Ex Parte No. 387 (Sub-No. 958) (November 20, 
1985) and Ex Parte No. 387 (December 15, 1986). 

The proposed amendments to ARM 38.4.144, 38.4.145 and 
38.4,152 have been changed to be consistent with amendments 
made by the ICC to its rules in Ex Parte No. 387 (December 15, 
1986). The changes in the proposed amendments to ARM 38,4.145 
also reflect the ICC's decision in Ex Parte No. 387 (Sub-No. 
958) (November 20, 1985). 

Proposed Rule III has been revised and clarified, result
ing in Rules V, VI and VII. This action is consistent with 
the ICC's decision concerning discovery in Ex Parte No. 387 
(December 15, 1986). Originally, Proposed Rule III was mod
eled after interim discovery rules adopted by the ICC in 
1984. In Ex Parte No. 387, the ICC revised these rules. 
Rules V, VI and VII are patterned after these revised rules. 
The Department is required, by virtue of its certificatioP 
under the Staggers Act, to regulate intrastate rail rates in a 
manner which is consistent with the rules and regulations 
adopted by the ICC. For a complete aPalysis of the changes 
between Proposed Rule III and Rules v, VI and VII, as enacted, 
interested parties are directed to the decision of the ICC in 
Ex Parte No. 387 (December 15, 1986). 

CERTIFIED TO THE SECRETARY OF 
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BEFORF: THE DEPAR'rMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of Rule 42,11,104 relating to ) 
retail liquor/wine price ) 
restructuring. ) 

TO: All Interested Persons: 

NOTICE OF THE AMENDHENT of 
Rule 42,11.104 relating to 
retail liquor/wine price re
structuring. 

1. On November 28 1 1986, the Department published notice of 
the proposed amendment of rule 42.11.104 relating to retail 
liquor/wine price restructuring at pages 1952, 1953, 1954 and 
1955 of the 1986 Montana Administrative Register, issue no. 22. 

2. A public hearing was held on December 19, 1986, to con
sider the proposed adoption of these rules. Several persons 
attended this hearing and oral and written comments were 
received. 

3. The Department adopts this rule with the following 
changes: 

42.11.104 RETAIL SELLING PRICE (1) E~ee~~ ~~ ~~ev~aee ~fl 
s~bsee~~el'! ~6t7 ~ke The reta~l selling price of liquor, other 
than fortified wine, as~efined in ~6-~-~96~9t 16-1-106(11), 
MCA, is determined by adding: 

(a) the department's base case cost; and 
(b) the state markup of 40% on the department's base case 

cost 7 ; £e~ l~g~er he~~~ea ~fl ~he £ellew~fl, e~ree~ 
--+it- 't. '15 !~~"'~" ~e "'a~ !tea ~I' at. 49% el'! ~he e!!;>e~~"'""~J.a 

eee~1" 

l~~"r ~ ... "'"~l<ea ~, a~ 49% el'! ~he ae;>ert.l!le .. ~J.~ 

8fl ~he de:pe:roemef!.~.L~ 

.... ~he <'le;>a~~"'""~ ... , 

ael'a~~"'""~ ..... 

.... the S!!['B~~I!\eflt.la 

~""~ita £,...,, .... ae~e~"'~""a 

~he~ £ ........ aee,;, .. 

"'" "~b.,eet.~e" ~et ~!! re~ .. e-
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(b) the state markup e£ 69% e" ~he de~ar~Me"~~s ea~e ee~e 
~£ ~e~~ ~ha" $~8 er 48% e" ~he de~ar~me"~~~ ea~e ea~e ee~~ 

$!8~ for fortified wine bottled in the 

is marked up at 4~~~~% 42% on the depart
plus 27 cents per bottle; 
is marked up at 5!~~5% 51% on the depart-
12 cents per bottle; 
is marked up at 59.35% 59% on the depart
Ius two cents er bottle t. 

wifie ~ha~ 

bottled as .720 liter is marked up 

in 

at 4!~9~% 

Eer bottle; 
on the deE art-

sma at 49Ti4% 
49% on Eer bottle 

ac1 1t1es, an app 1ca ap-
ter 1, part 4, MCA. 

(5) For liquor and fortified wine, the cost to the retail 
purchaser is the retail selling price plue applicable state 
taxes as provided in Title 16, chapter 1, part 4, MCA, THE TOTAL 
OF WHICH IS ROUNDED UP TO THE NICKEL. For table Wine, the cost 
to the reta~l purchaser is the retail selling price as provided 
in subsection (3). 
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f6r--~he e~a~e Ma~k ~~ e~ ±~~~e~ eha±± ~e ~ee~eee ~y ±G% ae 
~~ev~eee ~A ±6-~-~9~ 7 MSA ~e~a~± ee±±~"g p~~ee ~e ~"eexee a""~
a±±y; e~~ee~~ve ~ee~~a~y ± e~ eaeh yea~ a~~e~ ±99~ 7 ey M~r~~p±y
~"g ~he ~fteex t~Mea the ~~te~r aerr~"g p~±ee eete~M~"ee ~" 
e~beeetie"e ~±r~er a"e ~±r~br; ~~r~ar a"e ~~r~brt a"e ~~r~ar a"e 
ffim.,. 

~ar ~he i"eex ie eete~Mi"ee by eiviei"g e±ig~b±e expe"eee 
by 9~% e~ Ae~ ea±ee. 

~br B±igib±e expe"eee a~e a±± expe"eee eha~gee a~ai"et the 
±ig~e~ divie~e" ~" a tieea± yea~, p~ev~eee ~ha~ ex~e"eee e~he~ 
~ha" pPee~e~ eeete 7 ~Peight eha~ges 7 e~ expe"eee a±±eeab±e ~e 
ethe~ eivie~e"e e~ ~he ±iee"ei"g e~~ea~ a~e ±iMi~ee ~e ±S% e~ 
!'le~ "a±e,.,. 

~er Net ea±ee a~e g~oee "a±e" ±e"e eieeo~"te a"e a±± taxes 
eo±±eete<h· 

~er Bxpe"ee a"e "e~ "a±ee aMe~"~" eeme ~~eM ~he ±~g~o~ 
a~vieio" a""~a± ~e e~t te~ the meet ~eee"t fieea± ea~. 

1i_ (6) The department may reduce the retai selling price 
of products which the department has designated for closeout or 
are determined to be overstocked in order to encourage their 

urchase and elimination from the state inventor . Closeout 
products are those that the department has remove from its 
published listing of classes, varieties, and brands of liquor 
and table wine to be kept for sale at any state liguor fac~lity. 
Overstocked products are those classes, varieties, and brands of 
liquor and table wine which are in the state's inventory in an 
amount greater than would be sold in a 12-month period. 

4. The final rules have been changed from the proposed 
rules to eliminate a) the changes in markup and prices tor liq
uor products, except for the restructur~ng of markups for forti
fied wine and table wine and b) the annual price adjustment. 
These changes from the original proposal are the direct result 
of action by the 1987 Legislature changing the liquor profit 
targets for the 1989 biennium. These changes are explained 
further in the response to comments on the proposed rules. 

In addition, the language in subsection 5 of the rule merely 
relocates wording contained in the original notice on the round
ing of prices up to the nickel. 

COMMENT: The proposed price increase for some products will 
affect sales volume and may cause a decrease in total revenue 
rather than the increase projected. 

RESPONSE: The issue raised in this comment was obviated by the 
legislature's reduction of the profit target in the 1989 bienni
um appropriation for the liquor division. This reduction in 
profit target allows the liquor division to maintain the current 
markup for liquor other than fortified wine for the near future 
and to drop the proposed annual price adjustment index. Price 
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restructuring for fortified wine and table wine is being adopt
ed, however, because the previous markup rates for thes~ prod
ucts created large markup differences for some products in these 
categories that otherwise have small base case cost differences. 
The change in markups for these products achieves a consistent 
and rational price structure. 

CO~~NT: The proposed price restructuring will decrease the 
sales of smaller bottles. 

RESPONSE: The proposed price restructuring was intended to have 
this effect and to encourage purchases in more economical sizes 
that would return greater profit to the state due to lower han
dling costs associated with larger products. 

COMMENT: The annual price adjustment would create a gre~t deal 
of uncertainty in the industry since prices would increase one 
year and decrease the next. 

RESPONSE: The proposed adjustment was intended to introduce a 
rational basis of price changes by fixing prices to legislative 
appropriation targets. In any case, varying prices up or down 
are integral to this industry since suppliers frequently change 
prices with sales promotions, increases to cover costs, and 
shifts to encourage purchase of more protitable items. Certain
ty is desirable, but not a reasonable expectation in any enter
prise. However, the annual price adjustment has been eliminated 
from the rule because of the legislature's change in profit 
targets. 

COMMENT: It's a bad time to increase liquor prices due to tough 
economic times. 

RESPONSE: Price increases were reluctantly considered as part 
of the equation, along with expense reductions, needed to meet 
revenue targets set by the legislature. The timing was dictated 
by the combination of factors that left no other alternatives as 
long as the profit target remained as it was. The legislature'E 
change in the profit target at least postpones the time when an 
increase in markup for liquor may once again have to be con~id
ered. 

COMMENT: 
refined. 

The percentages in the proposed rule are overly 

RESPONSE: The comment is well taken. 
percentages for fortified wine and 
rule are truncated to the lower whole 
rule. 

As a result, the markup 
table wine in the proposed 
percent in the adopted 
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COMMENT: 1'h,, proposnd t~bl<'! wi;;e markup is none in line 11ith 
conditions in the co!".peti tivP ni1rket than the> previous markup. 

RESPONSE: \~hi: . ., t.hl' previous markup 
that was murket rel~ted manv veDrs 
changing base case costs sine~ then. 
action bei~g taken in this rule. 

was based o~ a rationale 
ngo, it no lcnger is due to 
Th~ commP.nt ~einforces the 

4. The autho~ity of the Department to make the proposed 
amenOI!lP!lL is based on 1.6-l-3C3 1 MCA, and thE".': !:'lllP implP.ments 
lb-1-103, 16-1-3"1, 16-1-302, i6-1-4Dl, 16-1-404, 16-1-411, 
16-2-101, and 16-2-301, ~CA, 

Certified to Secretar~ of State 05/18/87 
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BEFORE 'l'lfF DFPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend
ment of Rule 46.12.3~07 
pertaining to eligibility 
determinations for medical 
assistance - transfer of 
resources 

TO: All Interested Persons 

NOTICF: OF THE AMENDMENT OF 
RULE 46.12.3207 PERTAINING 
TO ELIGIBILITY DETERMINA
TIONS FOR MEDICAL ASSIS
TANCE - TRANSFER OF 
RESOURCF:S 

1. On April 16, 1987, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of ARM 46.12.37.07 pertaining to eligibility 
determinations for medical assistanc~ at page 365 of the 1987 
Montana Administrative Register, issue number 7. 

2. The Department has amendecl the rule as proposed with 
the follow changes: 

46 .1 Z. 3207 TRANSFER OF RESOURCES Subsections 
through (2) (a) remain as propose"c1·.·- ----

( 1) 

(b) The uncompensated value of the transferred non
excluded ~ea~-e~-pe~~el'la~ property w~iefl-wa~-~~al'lafe~~ shall 
be counted toward the general resource limitation for medicaid 
eligibility aeee~e~~~-~e until it i~ reduced by one cr more of 
the following 7 : w~ieneve~-i~-app~ieae~~~ 

Original subsections (2) lh) (i) through (2) (b) (v) remain 
deleted as proposed. 

+il---wflel'!--'"lte---...~~-~-ue--cl-:-.:H•e--~~a~efe~~el'l 
p~epe~~r-~~-~~~-k~~.-~~~~~~~~~-&&-&-~eee~~ee 
fe~-el'le-llle~~flr 

(,.~) all _9r part nf the t~a_nsferred property .-!os~ 
turned; 

(!:ii) the uncompensated arnoun_t_ is reduced by docu_mented 
further ~onsideration; 

~i¥1--~~fle-~-~,.e~n~--~-~-~!-~~-fe~ 
eaefl-l11Mt~fl-~fla~-paee.,e-8e!fin~f~g-wi~fl-~fl"-l!l"l'ltfl··ef:_~_':a!'lefe~r 

J.!III) the un_c_ompensated amount __ i_s_ reduced bv documente_cl 
household medi.s;_a)_ expenses incurred _b_eginmng with the._!ll_onth 
of transfer. 

(C) "fF THE REDUCTTONS Hi 2 (b) ARE LESS THAN $500 JN A.NY 
MOPTH BEGINNING WITH THE MONTH OF TRANSFER, THE UNCOMPENSATED 
VALUE CF THE TRANSFERRED NON-EXCLUDED PROPERTY ~)I!F-J.L BE 
REDUCED RY A TOTAL OF $500 FOR EACH OF THOSE MONTHS. 

(D) WHEN THE UNCOMPENSATED VALflE OF THF: 'T'RANSFERRED 
PROPERTY IS LESS THAI; $500, IT SHAL:S BE COUNTED AS A RRSOURCE 
FOR ONE MONTH; 

Orig)n~l ><utsections (2) (c) through (3) (a) (i) remain 
deleted as proposed. Submections (3) through (6) (a) remain as 
proposed. 
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AUTH: Sec. 53-2-201 and 53-2-601 MCA 
IMP: Sec. 53-2-601 and 53-6-113 MCA 

3. The Department has thoroughly considP.red all commen
tary received: 

COMMENT: It is unclear whether the reduction factors may be 
applied to allow an automatic reduction of the uncompensated 
amount by $500 for each month in addition to reduction by, for 
example, documented further consideration, return of all or 
part of the property, etc. 

RESPONSE: The automatic $500 per month reduction in uncom
pensated value cannot be used 1n conjunction with the other 
reduction far.tors. The final rule has been changed to set out 
the requirements more clearly. 

s:>~~·· 
D1rector, Social andReailita

tion Services 

Certified to the Secretary of State ~~~~~t---~~~~----· 1987. 
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VOLUME NO. 42 OPINION NO. 16 

LAND USE - Enforceability of planning and zoning master 
P~-c.n~ 
LAND USE l<evic'~'' authority of self-governif'g local 
government as to proposed division of land: 
LOCAL GOVERNMeNT - r::nf"rce?.bili ty of plal"'ning and zoning 
master plan; 
LOCAL GOVERNHEN'I - Review authority of s<.lf-governing 
local government as to proposed division of land; 
PROPERTY, REAL - Enforceability of planning and zoning 
m1.1ster plan; 
PROPERTY, RFAL Revie"; authority of self-governing 
local government as to proposed division of land; 
SUEDIVISimz AND PLATTING ACT Review authority of 
self-governing loc~l government as to proposed division 
of land; 
MONTANA CODE ANNOTATED - Title 76, chapter 1; sections 
1-2-101' 1-2-107' 7-1-111' 7-1-112' 7-1-114' 76-1-103' 
76-1-604, 76-1-606, 76-3-102, 76-3-103, 76-3-301, to 
76-3-303, 76-3-306, 76-3-402, 76-3-404, 76-3-504, 
76-3-505, 76-3-602, 76-3-609, 76-3-611, and 76-3-613; 
MONTANA CONSTITUTION -Article XI, section 6; 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No. 
68 (1977), 37 Op. Att'y Gen. No. 175 (1978), 38 Op. 
Att'y Gen. No. 98 (1980), 39 Op. Att'y Gen. No. 14 
(19 81) , 3 9 Op. At t 'y Gen. No. 7 4 ( 19 81) , 4 0 Op. At t' y 
Gen. No. 57 (1984), 41 Op. Att'y Gen. No. 86 (1986). 

HELD: 1. A local government unit with self-governing 
powers may not refuse to file a certificate of 
survey because the involved percel encompasse~ 
less than 40, but equal to or more than 20, 
acres even if its master plan prohibits 
divisions of land of such size. 

2. A local government which has adapted a master 
plan to regulate future land-use planning anG 
zoning may condition issuance of permits for 
the construction, alteration, or enlargement 
of structures upon compliance with such plan. 
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Robert M. McCarthy 
Butte-Silver Bow County Attorney 
Butte-Silver Bow County Courthouse 
Butte MT 59701 

Dear Mr. McCarthy: 

13 May 1987 

You have requested my opinion concerning the following 
questions: 

1. May Butte-Silver Bow, a self-governing 
consolidated governmental unit, refuse to 
file a certificate of survey because the 
size of the involved parcel, which is 20 
acres or more, is inconsistent with a 
master plan's requirement? 

2. May Butte-Silver Bow refuse to issue 
permits in connection with the 
construction, alteration, or enlargement 
of a structure if such proposed work is 
inconsistent with its planning and zoning 
master plan evP-n though zoning 
regulations have not been adopted? 

I conclude that Butte-Silver Bow does not have authority 
to refuse the filing of a certificate of survey because 
the involved parcels are not at least 40 acres in size. 
It may, however, condition issuance of building permits 
on compliance with the master plan when applicable 
zoning regulations have not yet been adopted. 

Pursuant tc secticn 76-1-604, MCA, Butte-Silver Bow has 
adcpted a master plan to guide present and future lan~ 
use within its boundaries. The plan requires certain 
r~sidential parcels created after its effective date in 
what is termed rural district number 1 to encompass at 
least 40 c;cres. Recently, how,ver, a landowner 
submitted a certificate of survey for several 
residential parcels located in a rural residential area 
which are slightly more than 20 acres in size. The 
cirst question is whether Butte-SilvEr Bow may refuse to 
file t~e certificate of survey. 

10-5/28/87 Montana Administrative Register 



-714-

Butte-Silver Bow i.s a charter form of government with 
self-governing powers. Bukvich v. Butte-Silver Bow, 42 
st. Rptr. 2 9 3 , 2 9 4 , 6 9 6 P. 2d 4 4 4, 4 4 5 ( 19 8 5) . As a 
self-governing entity, it "may exercise any power or 
provide any service except those specifically prohibited 
by the constitution, law, or the [local government's] 
charter." ~Sanitation Service v. City of Billings, 
43 St. Rptr. 74, 80, 713 P.2d 977, 982 (1986): accord 
Clopton v. Madison County Commission, 42 St. Rptr~ 
854, 701 P.2d 347, 350 (1985): Billings Firefighters 
Local ~ v. City of Billings, 42 St. Rptr. 112, 114, 
694 P.2d 1335, 1336 (1985): Tipco Corporation v. City of 
Billings, 197 Mont, 339, 343, 642 P,2d 1074, 1077 
(1982): see generally 37 Op. Att'y Gen. No. 68 at 272, 
273 (1977) ("[t]he [constitutional) convention notes to 
[art. XI, sec. 6, Mont. Canst.] clearly indicate that 
local government units with self-government powers have 
all powers not specifically denied"). The Montana 
Legislature has enacted various provisions which deny 
self-governing units certain powers (§ 7-1-111, MCA), 
require express legislative delegation as a condition of 
other powers' exercise (§ 7-1-112, MCA), and subject the 
authority of such units to state statutes in several 
specified instances (§ 7-1-114, MCA). Among those 
matters in which self-governing units are subject to 
state statutory provisions are" [a]ll laws which require 
or regulate planning or zoning[.]" § 7-1-114(l)(e), 
MCA. See 38 Op. Att'y Gen. No. 98 (1980) (section 
7-1-114 (If"(e), MCA, prohibited Butte-Silver Bow from 
providing for an optional appeal of decisions from its 
local board of adjustment); see also 37 Op. Att'y Gen. 
No. 175 (1978) (applying sectio~l-114 (1) (g), MCA). 

I previously held in an unpublished opinion dated 
June 15, 1978, and issued to the Madison County Attorney 
that "[tJ here can be little dispute that subdivision 
regulation under the [Montana] Subdivision and Platting 
Act [§§ 76-3-101 to 614, MCA] is part and parcel of the 
state laws that 'require or regulate planning or 
zoning.'" In that opinion I found improper the refusal 
of a county, which had constituted itself as a 
self-governing unit, to permit the selling or offering 
for sale cf lots in a subdivision before the final plat 
was recorded--a prohibition inconsistent with section 
76-3-303, MCA. While the Montana Supreme Court 
expressly refused in State ex rel. Swart v. Molitor, 38 
St. Rptr. 71, 75-76 .~ P. idl1~104 (1981), to 
decide the question of whether "planning and zoning" 
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includes the function of reviewing certificates of 
survey under the Subdivision and Platting Act, I adhere 
to my earlier interpretation of section 7-l-ll4 (1) (e), 
HCA, since subdivision regulation clearly appears an 
integral aspect of state and local government land-use 
planning. ~ § 76-3-102, MCA; ~ generally 
R, Anderson, American ~ £! Zoning 3d § 25.03 (1986) 
("[t]he broad purposes of subdivision controls to guide 
community development, to protect the prospective 
residents and neighboring owners from the evils of 
poorly designed areas, and to advance the orthodox 
purposes of the police power, have been frequently 
repeated") (footnotes omitted); P. Rohan, Zoning and 
Land Use Controls § 45.01 (1986) (" [i]n general, 
subdiviSion leg~slation seeks to guide land development 
'through the power to withhold the privilege of public 
record from plats that do not meet established 
requirements and standards'") (footnote omitted) . 
Indeed, the Butte-Silver Bow master plan recognizes that 
subdivision regulation directly affects future land use 
and attempts to utilize such controls for the purpose of 
encouraging particular growth patterns and population 
densities. 

Section 76-3-609, MCA, of the Subdivision Dnd Platting 
Act governs the scope of local authority to review 
proposed divisions of land creating parcels 20 acres or 
larger. Subsection 2(a) provides in relevant part that 
"[t] he governing body's review must be limited to a 
written determination that appropriate access and 
easements are properly provided." I recently held that 
the effect of disapproval by a local governing body of 
such a proposed division is limited to nonprovision of 
county services involving the use of access roads or 
easements found to be unsuitable. 41 Op. Att'y Gen. No. 
86 (1986). Implicit in section 76-3-609 (2) (a), MCA, as 
well as my holding in the earlier opinion, are the 
negative corollaries that a local governing body may not 
refuse to file a certificate of survey even if access 
roads and easements are deemed unsuitable and that no 
such authority exists when the basis for disapproval 
rests on the fact a parcel is not at least 40 acres in 
size. The limited authority of Butte-Silver Bow in this 
regard is further underscored by SRCtion 76-3-505 (2), 
MCA, which restricts local governing body review of 
divisions of land consisting exclusively of 20 acres or 
more "to a written determination of whether appropriate 
access and easements are properly provided." 
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The presence of the 40-acre limitation in i master plan 
does not broade~ Butte-Silver Bow's authority even 
though section 76-1-606, MCA, permits Butte-Silver Bow 
to require, upon a properly enacted resolution, that 
11 SU.bdivision plats" cor.fcrm v.rith its Master plan as a 
condition to their filing. The word "subdivision" is 
not defined in section 76-l-103, MCA, which conteins 
definitions of various terms used in chapter 1 of 
Title 76, but the term is defined in section 
76-3-103 (15), MCA, o:' the Subdivision and Platting Act. 
As defined under the latter statute, "subdivision" 
means, for presently relevant purposes, a division of 
land "which creates one or mere parcels containing less 
than ::>0 acres." See 40 Op. Att'y Gen. ~:a. 57 (1984); 39 
Op. Att'y Gen. No:--74 (1981); 39 Op. Att'y Gen. No. 14 
(1981). That definition, in the absence of a clear 
contrary intent, should b~ ~eemed applicable to the use 
of the term "subdivision" in section 76-l-606, MCA. 
§ 1-2-107, MCA; ~..!:_City of Billings v. Smith, 158 Hont. 
197, 212, 490 P.2d 221, 230 (1971) ("[a]ll acts relating 
to the same subject, or having the same general purpose 
as the statute being construed, should be read in 
connection with such statute"); State ex rel. MacHale v. 
Ayers, 111 Mont. 1, 5, 105 P.2d686; G88lT945""}("[i]t 
is a general rule of law that all acts relating to the 
same subject, or having the same subject, or having the 
same general purpose as the statute being construed, 
should be read ir. connection with such statute"). I 
further note the term "subdivision plats" is used 
throughout the Subdivision and Platting Act and refers 
to plats reflecting subdivisions and not simply 
divisions of land as <'lefined in section 76-3-lOJ (3), 
MCA. §§ 76-3-301 ( 1) , 76-3-302, 76-3-306, 76-3-402 ( 2) , 
76-3-404 (2)' 76-3-504 (2)' 76-3-505 (1)' 76-3-602' 
76-3-611 (1) and (2) (a), 76-3-61311) and (2), ~1CA. This 
interpretation of the term ''subdivision plat'' in section 
76-1-606, MCA, finally, harmonizes that provision with 
sections 76-3-505 (2) and 76-3-609 (2) (a), MCA--a result 
consonant with well-accepted rules of statutory 
construction. 5 1-2-101, MCA; Schuman v. Bestrom, 42 
St. Rptr. 54, 57, 693 P.2d 536;5:3"8"" (l985}("Tw]hen 
several statutes apply to a given situation, such a 
construction, if possible, is to be adopted as will give 
effect to all"). In sum, Butte-Silver Bow may not 
refuse to file a certificate of survey because the 
parcel size fails to satisfy master plan reguirements. 
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The mere fact that Butte-Silver Bow may not deny filing 
to a certificdte of survey in connection with a division 
of land, which is otherwise not a subdivision, because 
the resulting parcels are less than 40 acres does not, 
however, proscribe it from conditioning issuance of 
permits as lo proposed construction, alteration, or 
Pnlargement of structures on such parcels upon 
compliance with the master plan. The Supreme Court held 
in Little v. Board of County Commissioners, 38 St. Rptr. 
1124, 1139, 631 P.2d 1282, 1295 (1981), that city 
officials were authorized to deny a building permit for 
certain construction on unzoned land when the proposed 
use was inconsistent with a master plan. The Court 
apparently reasoned that, because zoning ordinances must 
substantially comply with a jurisdiction's master plan, 
such authority was necessary to preserve the master 
plan's integrity until appropriate zoning regulation was 
effected. Consequently, Butte-Silver Bow may deny 
huilding permits to applicants in connection with 
construction for uses inconsistent with its master plan. 

THEREFORE, IT IS MY OPINION: 

1. A local government unit with self-governing 
powers may not refuse to file a certificate of 
survey because the involved parcel encompasses 
less than 40, but equal to or more than 20, 
acres even if its master plan prohibits 
divisions of land of such size. 

2. A local government which has adopted a master 
plan to r~gulate future land-use planning and 
zoning may condition issuance of permits for 
the construction, alteration, or enlargement 
of structures upon compliance with such plan. 
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BEFORF THF BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the Mat~er of the Lease 
of State Lands to McFARLAND
WHITE RANCH, Lessee -
State Lease No. 2184. 

DECLARATORY RULING 

The McFarland-White Ranch (hereinafter "lessee") was 
the lessee of state lease No. 2184. The Department of State 
Lands (hereinafter "DSL") determined that the lessee had 
lost the ~ight to exercise the preference right. A letter 
to this effect, dated February 9, 1987, was sent bv DSL to 
r~e lessee. The lessee requested a hearing on the matter. 
DSL denied the request for a hearing. The lessee then 
«ubmitted an Amended Notice of Appeal, and the Department 
again denied a hearing on the matter. Lessee then submitted 
a request for a declaratory ruling. As a result of the 
request, DSL issues the following: 

FACTS 

The lessee and DSL entered into a five-year lease for 
320 acres of grazing land in Wheatland County, Montana. The 
legal description for the lease is: W}, Section 16, T6N, 
Rl2E. The effective date of the lease was February 28, 
1982, with an expiration date of February 28, 1987. 

The lease agreement contained the following language at 
numbered paragraphs 3 and 11: 

3. SUBLEASING WITHOUT FILING A COPY WITH TFE 
COMMISSIONER OF STATE LANDS AND WITHOUT RECEIVING HIS 
APPROVAL OR SU:BLEASING AT TEWIS LESS ADVANTAGEOUS THAN 
THE TERMS OF THIS LEASE, CANCELS THIS LEASE. 

11. SUBLEASING -The lessee shall have the right 
to sublease the land to another party upon the same 
terms and conditions as those upon which he leases it 
from the state, provided that no such sublease shall be 
legal until a copy thereof has been filed with the 
:lepartment of State Lands and approved by the Commis
sioner. 

The lease was sign"<'! by Mr. Wilbur White of the 
~cFarland-White Ranch. 

In 1986, DSL discovered that the lessee had entered 
into an agreement with Marjorie Muir Martin, wherebY Ms. 
Martin was allowed to graze her livestock on state land in 
exchange for the lessee grazing their cattle on Ms. Martin's 
private land. As noted above, the lease was to expire in 
February, 1987. Normally, a lessee has the right to meet 
the highest bid at renewal time. Section 77-6-205, MCA. 
This is commonly known as the "preference right". As a 
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re~ult of the subleasing, however, the lessee was in•ormed, 
by a letter dated Februarv 9, 1987, that it had lost the 
right to exercise the preferen~e right to meet the highest 
bid. As stated above, the lessee requested a hearina n~ the 
loss of the preference right. DSL d~nied the request for a 
hearing because the lessee had not included in the request. 
for a hearing any grounds whv the lessee was entitled to a 
hearing. Further, the lessee had not included any bonaFide 
factual disputes concerning the basis of the los~ of the 
preference right as is required by 1\RM /6.3.144(6)!a). (See 
ARM 26.4,108(5), now repealed). It must also be noted that 
the lessee had never filed a copy of the subleas~ with DSL 
nor received its approval for such sublease in apparent 
violation of section 77-6-208, MCA. 

Because of this decision bv DSL, lessee filed an 
Amended Notice of Appeal. This Nntice included the follnw
ing assertions: 

1. Lessee purchased real property from Donald MacKay 
in 1956 and as 

part of the transaction received an Assignment of State 
Lease which included the WJ of Section 16, Township 6 
North, Range 12 East, Wheatland Cou~ty, Montana; 

2. Due to thP. severe terrain in the area, Lessee 
has continuously since then exchanged use with Marjorie 
Muir Martin who held the Fl of Section 16, Township 6 
North, Range 12 East, Wheatland County, Montana, which 
is also state land; 

3. That the exchangP of use included the une hv 
Lessee of real property owned by the Martins. Martins 
used the Lessee's state land and additional private 
land owned by Lessee to graze l.ivestock; 

4. The above arrangement has been exercised for 
in excess of 30 years and no notice was given to anv 
party concerning. any illegality c0ncerning the arrange
ment; 

5, That Lessee has always timely paid all rental 
payments due, has always complied with recommendations 
of the State Department of Lands and the Northeastern 
Land office and in particular discussed the above issue 
with Mr. Dwayne Andrews and Mr. Craie Roberts of the 
Regional office; 

6. That upon being informed of the alleged 
illegality of the arrangement, Lessee immediately 
notjfied Northeastern Land Office of his intention to 
cross fence the property and would not allow livestock 
other than their own to graze on the property, A copy 
of Lessee'~ letter dated November 19, 1986 is attached 

10-5/28/87 Montana Administrative Register 



-720-

hGreto as Bxhibit ''B'' ar~ h\' referenco wade a par~ 
hereofi 

7 ~ That severa:!_ VE>ars 0rro the Martin far.1j lv 
~;P.rF':.nF: i'!"'l.vnlved H:.....-+:h the hThi t-.e family ove!:" n road· 
dispute which has qenerated into a number of other 
disputes, Those disputes inclu~e advising the State 
Departm<:>r.~ of J,ands that they ha•te be"n illegally 
allowing th~ir cat~le to run on Lesse~'s leas8 when in 
fHct thev knew, or apparentlv knew, this was ille~al. 
!f Lessee participated ir an illesRl act, then certain
ly the complajning partv also participated, perhaps, 
knowingly, in an illegal act which should also cause 
~he loss of the prefe~ence right to their state land; 

8, That Lessee protests vehementlv the loss of 
his preference right, whi~h he believe~ i~ the taking 
of a valuable property right, withou~ ~ue process of 
law and respectful!v requests a hearing. 

DSL had also received a lAt.ter from r-<s. Martin to the 
effect that the Martin-Morse LivAstnck Co. had grazed their 
!iv~stock nn this state lease in exchange far allowing the 
lessees to UPe private land. According to Ms. Martin, this 
arrangement had been in e~~Pct for ov~r eighty vears. 

DSL again denied a hearing on the loss of the nrefer.
ence right. Because all parties aqreec there had been an 
exchange of use, there was still no bonafide factual dispute 
cancerninq any of the pertinent issues. !n turn, because 
there was no factual dispute about the key issues, there was 
no :r~ason for a hearinq, 

As a result of this denial, lessee regueste~ a 
declaratory ruling on the loss of the preference right. 

DISCUSSION 

The Montana Supreme Court in Jerke v, State Department 
of Lands, 182 Mont, 294, 597 P.2d 49 (1979\, determined that 
a lessee of school trust land (such as the land in the 
present case) could not exercise the nr.eference right 
granted by section 77-6-705 (1), MCA, if the lessep had 
subleased the tract fnr the nuration of the l~0~P term. 
They held that the preference right was unconstitutional in 
these circumstances, because the concept of ensuring sus
tained yield through the preference right was not applica
hle. The Court said: 

To allow an exicting lessee who does not use 
the land to exercjse n preference right r0nstitutes 
an unrnnstjtutional application of the preference 
right statute, section 81 -A05 (1), R,C,M, 1947, nnw 
section 77-6-20511) MCA. The onlv wav full market 
value ran be obtained in such a situation is bv pure 
competitive bidding. 
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This holding was reafFirmeJ in Skil'mar v. Deoartment 
of State Lands, 188 Mont. 383, Gl3 P.2d 1389 (1980). 

Because there are instanc~s ~~~lPre a subJease may not 
occur over the entire leas~ term or for the entire lease 
area, ~SL requested and re~eived an Attornev General's 
Opinion. In Volume No. 39, Opinion l (9 ,january 1981) the 
Attornev ~eneral statP.d, in part, "It is clear from Jerke 
and Skillman that a state land lessee who leases the entir~ 
tract for the entire lease period is not entitled to exer
cis~ the preference right of section 77-6-205, MCA. That 
was the situation in both of those cases." 

In addition, DSL promulgated an administrative rule 
(ARM 26.3.108(3) now repealed), which provided that the 
preference right would be lost if the lessee subleased more 
than l/3 of the land included in a lease for more than 30% 
of the term of the lease. APM 26.3.108 also made it clear 
that an rxchanqe oF use was a tvpe of sublease, which could 
result in the loss of the preferencP right. Similar lan
guage is now found at ARM 26.3.144. 

The foregoing discussion is merely provided as 
backqround. rt must be remembered ~hat the presen~ case 
involved a sublease of the entire state tract for the full 
term of the lease. As a result, the rule providing for the 
l/3 and 30~ distinction need not he considered. The prese~t 
case falls directly into the categorv o~ subleasing, which 
is discussed bv the 11ontana Suprem~ Cour~ in the Skillman 
and J<"rke cases. -~~~ 

The Less<"e has alleged that a de~ision regarding the 
loss of a preference riqht reauires a hearina. This alleg~
tion would be t-ue if t~ere w~s a bona~ide factual dispute 
as to whether subleasing had orcurred. In the present case, 
however, everyone freely aGmits that the subleasing has been 
in existence since at least 1954. As a result, there are no 
pertinent factu~l disputes which a he~rina would resolve. 
In other words, ~erke and Skillman and the Attorney Gener
al's Opinion are clear. If a lessee subleases the. entirP. 
tract. for the entire term, DSL can not a'.low the lessee to 
exercise the preference right at renewal. An evidentiarv 
hearing will not change this conclusion. 

The le•see has also stated that the Department's rules 
are arbitrarv and capricious, because ~hey do not allow fnr 
a hearing u~der these circumstonres; whPreas, a lease 
cance'lation for il!Rqal subJeasinq reauireq a hearing 
pursuant to sect! on 77-6-208 and 77-~-~ll, MCA. nsL dis
"grees. Section 77-6-208, MCA, is cLirected towards a 
situation where the lease will he lost during the lease term 
with no right to bi<l con the lease. ARM ?6.3.1.47(61. On the 
other hand, if the preferenr.P rloh~ is lost, the form~r 
lE>ssee mav still bid on tl1P lea~~. !Ifill' 2~.3.144(4). Gi"en 
the diffe~e~ce in the penalties; ~~0, ~nr~ inportantly, 
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given that there are really no facts which the lessee can 
present in the present case which would allow the lessee to 
regain the preference right, it can not be said that the 
rules are arbitrary and capricious. 

Finally, lessee has asserted that the exchange of use 
was not entered into to circumvent DSL regulations and that 
lessee did not sublease an terms less advantageous than the 
terms given by the state. While DSL does not attribute any 
malice tn lessee's actions, it must be pointed out that the 
Jerke decision was decided in 1979 and the Skillman decision 
was decided in 1980. Also, the pertinent rules were promul
gated in 1979 a~d supplemented in 1982. Therefore, the 
lessee should have been sufficientlv aware that their 
actions would result in the loss of-their preference right. 

Furthermore, the predecessor to section 77-6-208, MCA, 
which requires departmental approval prior to suhleasing was 
enacted in 1937. These are not recent enactments. The 
less~es did not fallow the procedure set forth in section 
77-6-208, MCA, and the department could seek cancellation. 
As the Supreme Court said in the Skillman case: 

Further, if the case is distinguishable and Jerke 
should not be mntrolling as precedent, there is evei1roore 
justification for applving the rationale of Jerke here. In 
Jerke, although there was a sublease involved, there is no 
evidence that there was an illegal sublease, as in the case 
before us. Here the lessee, Foster, sublet his grazing 
lease without having the sublease approved by the Depart
rtEnt of State Lands as required by his lease with the 
State. 

188 Mont. at 385-86, 

ThP. same statement can be made in the present case. The 
lessee was involved in an illegal sublease; therefore, the ration
ale of ,Jerke has even roore 4ustification under these circumstances. 

For the above stated reasons, DSL was c0rrect in determininq 
that the preference right was lost, and that a hearing should not 
be held. 

DATED this,!.]_ day of May, 1987. // 

7~~ 
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NOTtCE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: is a 
of all 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Up cia te the rule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1987. This table includes those rules adopted 
during the period March 31, 1987 through June 30, 1987 and 
any proposed rule action that is pending during the past 6 
month period. (A notice of adoption must be published within 
6 months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1987, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I 
I-VII 

2. 21. 1501 

2.21.6706 

Blind Vendors' Bidding Preference, p. 1730, 250 
Overtime and Compensatory Time in Lieu of 
Overtime Compensation, p. 272 
and other rules - Administration of Compensatory 
Time for Employees Exempt from the Federal Fair 
Labor Standards Act (FLSA), p. 278 
and other rules - Employee Incentive Award 
Program, p. 505 

~GRICULTURE, Department of, Title 4 

I-VII Rodenticide Grants Program - Collection of Fees, 
p. 510 

I-XI Emergency Rules - Administration of the Alfalfa 
Leaf-cutting Bee Program, p. 580 

4. 12. 1012 and other rule - Increasing the Fees Charged for 
Sampling, Inspection and Testing of Grains at the 
State Grain Laboratories, p. 53, 252 

4.12. 3501 and other rule - Grading of Certified Seed 
Potatoes, p. 193' 368 

4.12.3503 Emergency Amendment - Grading of Seed Potatoes 
Having Hollow Heart Condition, p. 475 

STATE AUDITOR, Title 6 

I Defining Promotional or Developmental 
p. 351 

Stage, 
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I Rmergency Rule - Defining Promotional or 
Development~l Stage, p. 369 

COMMRRC~, Department of, Title 8 

(Board of Architects) 
8. 6. 405 and other rules - Reciprocity - Individual Seal -

Standards of Professional Conduct and Activities 
Constituting Misconduct, p. 1648, 253 

(Board of Dentistry) 
8.16.602 and other rules- Allowable Functions for Dental 

Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility 
Minimum Qualifying Standards - Facility 
Standards, p. 1654, 155 

(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Traineeship Requirements and 

Standards - Fees - Certified Hearing Aid 
Audiologists, p. 128, 371 

8.20.401 Traineeship Requirements and Standards 
"Trainee" Designation, p. 514 

(Board of Horse Racing) 
8.22.501 and other rules - Definitions - General 

8.?.2.610 

8.22.1804 
(Board of 
8.24.405 

Requirements - Claiming, p. 353 
and other rules - Stewards - Trainers 
Veterinarians - General Requirements - Types of 
Bets - Twin Trifecta - Alcohol and Drug Testing -
Pick (N) Wagering, p. 1732, 100 
Emergency Amendment - Twin Trifecta, p. 586 

Landscape Architects) 
and other rule - Examinations - Fee Schedule, 
p. 1856, 2059 

(Massage Therapists) 
8.26.101 and other rules- Board Organization- Procedural 

(Board of 
8.30.407 
8.30.707 
(Board of 
8.34.403 

(Board of 
8.40.404 
B.40.1215 

Rules - Substantive Rules, p. 356 
Morticians) 

~"ee Schedule, p. 194, 477 
Disciplinary Actions, p. 1994 

Nursing Home Administrators) 
and other rules - Board Meetings - Public 
Information - Examinations - Continuing Education 
- Fee Schedule - Reinst~tement, p. 223 

Pharmacy) 
and other rule- Fee Schedule- Fees, p. 227, 478 
Additions, Deletions and Rescheduling of 
Dangerous Drugs, p. 1534, 1957 

(Board of Professional Engineers and Land Surveyors) 
8.48.501 and other rules - Applications - Licensing 

Comity - Disciplinary Action - Emeritus Status -
Applications by Partnerships and Corporations, 
p. 1536, 1958, 2006 
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Realty Regulation) 
Continuing Education, p. 1545, 157 
Suspension or Re~ocation - Violation of Rules 
Unworthiness or Incompetency, p. 229, 588 

(Board of Social Work Examiners and Professional Counselors) 
8.61.404 and other rules- Fee Schedule- Hours, Credits 

and Carry O~er - Accreditation and Standards 
Reporting Requirements - Noncompliance - Annual 
License Renewal, p. 231, 479 

(Board of Speech Pathologists and Audiologists) 
8,62.702 and other rules - Definitions - Continuing 

Education Required - When - Education Acti~ities 
Acceptable for Credit, p. 1996 

(Bureau of Weights and Measures) 
8.77.101 Scale Pit Clearance, p, 196, 589 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 56, 310 
(Board of Milk Control) 
8.86.301 Pormula for Pixing the Class I Producer Price, 

8.86.301 
p. 235 
Special Wholesale Prices and Formulas for Fixing 
the Class II and III Producer Prices, p. 402 

(Local Go~ernment Assistance Division) 
I Administration of the 1987 Federal Community 

I-III 
De~elopment Block Grant (CDBG) Program, p. 357 
Appro~al and Administration of Contracts for 
Audits of Local Go~ernment Units, p. 1745, 480 

(Montana Economic De~elopment Board) 
8.97.308 Rates, Service Charges and Fee Schedule -Rate 

8.97.406 
Reduction Fee, p. 1998, 202 
Economic Development Linked Deposit Program, 
p. 405 

(Board of Housing) 
8,111,202 Meetings of the Board of Housing, p. 240, 483 
(Montana State Lottery Commission) 
I-XXXIII Operations of the 

Commission, p. 407 
Montana State Lottery 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p, 1003, 1383 
(Board of Public Education) 
10.55.203 
10.~5.205 
10.55.402 

10.55.405A 
10.57.102 
10.57.102 

District Superintendent, p. 1859, 102 
Professional De~elopment, p, 1859, 102 
Basic Instructional Program: High School, Junior 
High, Middle School and Grades 7 and 8 Budgeted 
at High School Rates, p. 1750, 102 
Gifted and Talented, p, 130, 591 
Definitions - ~cered i ted, p. 1861, 103 
and other rules - Definitions - Correspondence, 
Extension and Inser~ice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class 
2 Standard Teaching Certificate - Class 3 
Administrative Certificate, p. 130, 591 

10.57.601 and other rules- Request to Suspend or Re~oke a 
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Teacher or Specialist Certificate: Preliminary 
Action - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Board/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal 
Hearing on Appeal, p, 515 
and other rules - Minimum Standards for School 
Buses, p. 1752, 104, 158 
Four-wheel Drive Vehicles, p. 1756, 
Policy Governing Pupil Instruction 
Approved for Foundation Program 
p. 1863, 102 

103 
Related Days 
Calculations, 

(Montana State Library Commission) 
10.101.101 and other rules -Montana Library Services 

Advisory Council - Library Services and 
Construction Act (LSCA) Grants, p. 302 

10.101.203 and other rules- Organizational and Procedural 
Rules - General Policy and Public Library 
Development, p. 283 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I 

I-VII 

12.6.701 

12.6.703 

12.6.901 

12.6.901 

Exclusion of Certain Flotation Devices from the 
Statutory Definition of "Vessel", p. 307 
Collection of Fees for Costs Associated with 
Preparation of Environmental Impact Statements, 
p. 359 
Personal Flotation Devices and Life Preservers, 
p. 308 
Limit the Requirements For Fire Extinguishers on 
Small Motorboats and Vessels, p. 363 
Establishing a No Wake Speed on Portions of 
Harrison Lake, p. 242 
Prohibiting Motor or Engine Operated Vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 244 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-VII 

16.6.303 
16,8.701 

16.8.704 

16.20.210 
16.44.102 

10-5/28/87 

Air Quality - Sulfur Dioxide Emission Controls, 
p. 2036 
Recording of Delayed Birth Records, p. 1432 
and other rules - Air Quality - Monitoring and 
Data Requirements for Ambient Air Quality, 
p. 1658' 2007 
and other rules - Air Quality - Testing and Air 
Quality Permits p. 2000, 159 
Frequency of Bacteriological Sampling, p. 58, 311 
Hazardous Waste - Consolidation and Updating 
Incorporations by Reference of Federal Agency 
Rules Contained in Chapter 44 of Title 16 of the 
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Administrative Rules of Montana, p. 1, 203 
and other rules - Hazardous Waste Management, 
p. 417 
and other rules - Hazardous Waste Management 
Permitting - Counting Hazardous Wastes 
Requirements for Recycled Materials 
Incorporating Appendices - Redefining Generator 
Categories - Creating Requirements for 
Conditionally Exempt Small Quantity Generators 
Registration and Fee Requirements for Generators 
and Transporters - Accumulating Hazardous Wastes 
- Annual Reporting, p. 60, 255 

INSTITUTIONS, Department of, Title 20 

;?O. 14. 106 Admission Criteria to the Montana Center for the 
Aged, p. 246, 484 

JUSTICE, Department of, Title 23 

23.4.101 and other rules - Alcohol Analysis, p. 1945, 16 

LABOR AND INDUSTRY, Department of, Title 24 

I-XII Mediation 
p. 454 

of Workers' Compensation Disputes, 

24.16.9007 Adoption by Reference of Standard Prevailing 
Rates of Wages Effective December 1, 1986 through 
November 30, 1987, p. 1669, 1960 

(Human Rights Commission) 
Public Hearing and Petition for Declaratory Ruling as to 

whether Montana Department of Institutions, a 
State Governmental Agency may Employ only Female 
Cottage Life Attendants at its Correctional 
Facility for Female Youth under Certain 
Circumstances, p. 1495, 2107 

Public Hearing and Petition for Declaratory Ruling as to 
whether the Reasonable Demands of the Screening 
and Selection of Adoptive Parents Requires 
Consideration of the Race, Sex, Religion, Age, 
Marital Status and Physical and Mental Handicap 
of the Applicant Parents without Violating 

I-IX 

24.9.201 

(Workers' 
24.29.702 
24.29.803 
24.29.38.01 

section 49-3-205, MCA, p. 2047 
Sex Equity in Education under the Montana Human 
Rights Act, p. 1663, 312 
and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission - Pre-hearing Procedures, p. 431 

Compensation Division) 
Self-Insurers, p. 1273, 1903 
Payment of Compensation, p. 1671, 2060 
Attorney Fee Regulation, p. 2050, 323 
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STATE LANDS, Department of, Title 26 

26.3. 101 

Shut-in Oil Royalties for Oil and Gas Leases on 
State Land, p. 1144, 2010 
and other rules - Surface Leasing of State Land, 
p. 1547' 17 

LIEUTENANT GOVERNOR, Title 30 

(Montana Statehood Centennial Commission) 
I-IX Sanctioning Official Centennial Commemorative 

Products and Projects, p. 1437, 2062 

LIVESTOCK, Department of, Title 32 

32.2.401 

32.8.202 

Department of Livestock Fees and Licenses, 
p. 1950' 105 
and other rule - Milk Freshness Dating 
Clarifying Responsibilities, p. 88 

MILITARY AFFAIRS, Department of, Title 34 

I-XXII Montana State Veterans Cemetery, p. 2053 

NATURAL RESOURCES AND CONSERVATION, Department of, Titl~6 

(Board of 
36.22.'501 

Oil and Gas Conservation) 
and other rule - Location 
and Abandonment Procedures 
p. 520 

Limitations - Plugging 
of Seismic Shot Holes, 

PUBLIC SERVICE REGULATION, Department of, Title 38 

38.4.120 and other rules - Intrastate Rail Rate 
Proceedings, p. 135 

REVENUE, Department of, Title 42 

I 
I 

I-II 

I-IV 
I-V 
I-XI 

I-XIV 

42. 11. 104 
42. 15.511 
42.17.105 
42. 17. 113 

10-5/28/87 

Gasoline Distributor's License Tax, p. 1673, 2012 
Commercial Personal Property Audits, p. 1784, 
2067 
Industrial Machinery and Equipment Trend ~actors 
- Industrial Machinery and Equipment Depreciation 
Schedules, p. 1779, 195~, 2074 
Child support Debt Tax Offsets, 
Emergency Telephone Service, p. 
Classification Requirements for 
for Non productive, Paten ted 
Classification Requirements 
Property, p. 1806, 106 

p. 1864' 2065 
1574' 1963 
Class 18 Property 
~ining Claims 
for Class 19 

Administrative Income Withholding for 
Support, p. 90, 328 

Child 

Retail Liquor/Wine Price Restructuring, p. 1952 
Energy Related Tax Incentives, p. 1675, 2011 
Computation of Withholding Taxes, p. 1867, 2066 
Reporting Requirements for Withholding Taxes, 
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p. 98, 329 
42.21.101 and other rules - Personal Property Taxes, 

p. 1786' 1956' 2068 
42.22.1101 and other rules - Net Proceeds On Miscellaneous 

Mines, p. 1762, 2072 
42.22.1201 Net Proceeds Tax on Oil and Gas Production, 

p. 1770, 2073 
42.22.2101 and other rules - Gross Proceeds Tax on Coal 

Production, p. 1757, 2079 

SECRETARY OF STATE, Title 44 

1.2.419 Scheduled Dates for the Montana Administrative 
Register, p. 1682, 2013 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I-III 

46.5.621 

46.5.1202 

46.6.1501 

46.10.303 

46.10.317 
46.10. 318 

46.11.101 

46.12.102 

46.12.102 

46.12.204 

46.12.204 

46.12.302 

46.12.504 

46.12.514 

46.12.525 

46.12.532 

46.12.550 

Food Stamp Employment and Training Program, 
p. 153, 330 
and other rules - Organ Transplantations, 
Transportation and Per Diem, p. 574 
and other rules - Child and Youth Care 
Facilities, p. 511, 1579, 1814, 2080 
and other rules - Supplemental Payments to 
Recipients of Supplemental Security Income, 
p. 1693, 2014 
and other rules - Program for Persons with 
Severe Disabilities, p. 524 
and other rule - AFDC Deprivation Requirements 
and Continuation of Assistance, p. 1690, 2015 
AFDC Protective and Vendor Payments, p. 10, 204 
Policy of the AFDC Emergency Assistance Program 
to Not Pay Recipient's Taxes, p. 248 
Adoption of Amendments to Federal Agency 
Regulations Pertaining to the Food Stamp Program, 
p. 152 
and other rules - Medical Assistance 
Reimbursement for Outpatient Drugs, p. 1684, 1967 
and other rule - Electronic Media Claims 
Submission in the Medicaid Program, p. 551 
and other rules - Medicaid Optional Services, 
p. 460 
and other rules - Medicaid Optional Services and 
Co-payments, p. 560 
and other rules - Inpatient Psychiatric Services, 
p. 554 
Mandatory Screening and Authorization of 
Inpatient Hospital Services, p. 558 
and other rules - Early Periodic Screening 
Diagnosis and Treatment (EPSDT), p. 12, 205 
and other rules - Outpatient Physical Therapy 
Services, p. 145, 331 
Reimbursement for Speech Pathology Services, 
p. 8, 207 
and other rules- Home Health Services, p. 1687, 
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46.12.1005 

46.12.1201 

46.12.1434 

46.12.3207 

46.12.3601 

46.12.3803 
46.13.302 

46.13.402 

46.13.403 

46.25.728 

46.25.731 
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2017 
and other rules - Personal Care Attendant 
Services, p. 197, 372 
Transportation and Per Diem, Reimbursement, 
p. 2057' 161 
and other rules -Nursing Home Reimbursement, 
p. 531 
and other rules - Home and Community Services 
Program, p. 1870, 2094 
Eligibility Determinations for ~edical Assistance 
- Transfer of Resources, p. 365 
and other rule - Non-institutionalized SSI
related Individuals and Couples, p. 6, 208 
Medically Needy Income Standards, p. 2004, 163 
and -Other rules - Low Income Energy Assistance, 
p. 365, 1606 
Low Income Energy Assistance Program (LIEAP) 
Supplemental Assistance, p. 375 
Low Income Energy Assistance Program Method of 
Payment, p. 1812, 2021 
Eligibility Determinations for General Relief 
Assistance, p. 527 
Structured Job Search and Training Program, 
p. 529 
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