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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD.
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION AND AMENDMENT
OF RULES TO IMPLEMENT
RECENTLY ENACTED
LEGISLATION

In the matter of the adoption of )
new rules relating to salary and )
service credits for retirement )
systems, qualifying out-of-state }
service in PERS, and purchasing )
military service in the Sheriffs' )

) NO PUBLIC HEARING

) CONTEMPLATED

)

)

)

Retirement System; and amending
ARM 2.43.320 and 2.43.406 for the
purposes of granting full service
credit for temporary service
reductions.

TO: All Interested Persons.

1. On June 27, 1987, the Public Employees' Retirement
Board proposes to adeopt rules to implement new statutes
granting full salary credit for retirement system members
whose hours have been temporarily reduced due to a budget
deficit, allowing PERS members to qualify previocusly refunded
service from other public retirement systems into PERS, and
allowing certain members of the sheriffs' retirement system
to purchase previous military service for purposes of
calculating retirement benefits. On this date, the Board
also proposes to amend ARM 2.43.320 and 2.43.406 in order to
grant full service credits to members working at least 140
hours in a month.

2. The proposed rules provide as follows:

RULE I FOULL SALARY CREDIT FOR TEMPORARY WORK REDUCTIONS (1)
A retiring member whose final average salary calculation is
adversely affected because of a temporary work reduction as
defined in statute may file a written application for full

salary credit with the board. Such application shall
include:
(a) certification from the member's employing agency

that the reduction in hours was a temporary measure in
response to a budget deficit, and

{b}) the employer's accounting of the number of hours,
pay periods and hourly salary involved in the work reduction.

(2) The division will calculate the employee and
employer contributions due, plus regular interest accruing
one month from the end of any pay period of foregone salary,
based upon the amount of salary forgone and the employer and
employee contribution rates in effect at that time,

(3) The employee will be billed for the employee
portion and may make payment in ohe lump Sum or on an
installment basis.

(4) Upon payment by the employee, the division will
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bill the employing agency for the employer share, plus
interest. The employer may elect not to pay any interest
due, in which case the enmployee will be billed for this
amount.

(5) Upon payment of the total amount due, the division
shall add the foregone salary to the monthly payroll reports
in the member's file and shall use these new salary totals in
the calculation of final average salary for purposes of
calculating monthly retirement benefits.

(6) No benefits will be paid until all required
payments are made into the employee's account; however, the
annuity starting date will be the first day of the month
after the employee's last day of membership service.

(Auth. 19-3-304, 19-6-201, 19-7-201, 19-8-201, 19-9-201,
and 19-13-202, MCA; Imp. SB 136, 1987 Legislature.)

RULE II PREVIQUSLY REFUNDED OUT-QF-STATE OR FEDERAL PUBLIC
SERVICE (1) For the purposes of qualifying up to 5 years of
previously refunded public service into PERS, a statutorily
eligible member must apply, in writing, to the retirement
division, supplying the following information:

(a) certification by the member's former public
retirement system of his dates of employment, full- or
part-time employment status, weekly or monthly hours of
employment (if part-time), date and amount of refund, and
current membership status, or

(b) name and mailing address of his former public
retirement system, approximate dates of employment, name of
employing agency, approximate date of refund, and full name
(if different) under which he was then employed.

(2) The division will calculate the actuarial cost of
qualifying such service. The actuarial cost rate will be the
current normal cost rate of the system plus 1.5% to
compensate for adverse Selection, plus simple interest
beginning one month from the date of initial eligibility for
qualifying such service. In setting the actuarial cost for a
given period, the board may round down to a simple whole or
half percent for purposes of ease in administering this
provision,

(3) The member may purchase such service in one
lump-sum or equal monthly installments by payroll deduction,
with monthly payments subject to additional interest. It
will be the member's responsibility to initiate and terminate
additional PERS contributions with his payroll officer. Any
overpayments will be refunded to the member along with
interest, upon the request of the member.

(4) No service will be credited to the member's account
until full payment has been made.

(Auth, 19-3-304, MCA; Imp. HB 132, 1987 Legislature)
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RULE III SHERIFF'S MILITARY BUY-BACK (1) A member of the
Sheriffs’ Retirement System who elects to purchase military
service under the provisions of Title 19, Chapter 7 will be
required to contribute 11.1% of salary as of his 16th year
and as many succeeding years as are required to qualify this
service.

(Auth, 19-7-201, Imp. HB 158, 1987 lLegislature)

3. Rule I is proposed to be adopted in order to
implement the intent of SB 136 passed in regular session of
the 50th Legislature, 1987, which requires that the Public
Employees' Retirement Board adopt rules providing that a
retirement system member whose hours have been temporarily
reduced as a result of a budget deficit receives the same
retirement benefits as if the reduction had not oc¢curred.
Rule II is proposed to be adopted in order to specify the
procedures required by the Board in order for PERS members to
qualify certain public service employement as provided in HB
132, 1987 Legislature. Rule III is proposed to be adopted in
order to specify the actuarial contribution rates required
for qualification of previous military service into the
Sheriffs' Retirement System as provided in HB 158, as enacted
during the 1987 Legislature.

4. The rules as proposed to be amended provide as
follows:

2.43.320 DEFINITIONS For the purposes of this chapter, the
following definitions apply:

(1) "board” or "retirement bhoard” means the public
employees retirement board as provided for in 2-15-1009, MCA;

(2) "continuous employment” means that a member of a
retirement system serves in covered employment, whether
full-time, part-time, or seasonal, for a period of time
without terminating such covered employment and without
withdrawing his accumulated contributions during any
intervening periods which may occur between <cCovered
employment,

(3) "division™ or "retirement division" means the
public employees' retirement division of the department of
administration;

(4) "full-time employment™ means any period of
employment 1in which the member is compensated for at least
I8¥ 140 hours during a calendar month;

5 "full time public service employment™ means a
period of at least Y@ 140 hours of paid employment during a
calendar wmonth with the state of Montana, or a political
subdivision thereof, which was not subject to coverage under
a state—administered retirement system at the time the
service was performed and is not otherwise qualifiable for
service credits in a retirement system;
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(6) "member™ means a public employee working in covered
employment for which c¢ontributions are made into either the
public ewmployees’', sheriffs', municipal police, highway
patrolmen's, judges', firefighters' unified, or game wardens’
retirement systems;

(7) "part-time employment"” wmeans any period of
employment in which the member is compensated for less than
Y## 140 hours during a calendar month;

T8Y "PERS" means the public employees' retirement
system;

(9) "seasonal employment" means a period of full-time
employment within a calendar or fiscal year which is less
than 6 months duration and which recurs during those months
in succeeding years on a permanent basis:

(10) T"service" or "membership service" means a period of
employment for which the required contributions are deposited
into the member's retirement system;

(11) "service years” or "years of service" means periods
of 12 consecutive calendar months of continuous employment
which are used to determine eligibility for retirement or
other benefits; this number can be larger than the actual
number of years of "creditable service" for certain
employees; .

(12) "service credits™ or "creditable service"” means the
number of years and months applied to the statutorily-defined
formulas for specific benefits; this number can be smaller
than the number of "service years" for certain employees; and

(13) "vested" means the member has satisfied any
statutorily-imposed requirements and has a right to
retirement or other enumerated membership benefits.

(Auth, 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201,
19-9-201, and 19-13-202, MCA; Imp. Title 19, Chs. 3, 5, 6, 7,
8, 9, and 13, MCA)

2,43.406 BASIC UNIT OF SERVICE (1) The year is the
basic unit for the awarding of service credits and service
years for all retirement systems.

(2) Except as otherwise specified by rule or statute,
12 months of service credit will equal one year of service
credit, regardless of the calendar period during which the
service credits were earned.

(3) In the case of members with periods of both
full-time and part-time covered employment with such
full-time employment being used in the calculation of "final
average salary," proportional service credits shall be
granted in each calendar month where the fraction is the
number of hours worked during a calendar month divided by Yg#
140 hours. In no case may the fraction be greater than 1.

(4) If a member has only part-time covered employment,
or if he has both full-time and part-time covered employment
but such full-time employment is not used to calculated
"final average salary," a full year of service credit shall
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be granted for each year of continuous employment regardless
of months or hours worked during that year.

(Auth. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 195-8-201,
19-9-201, and 19-13-202, MCA; Imp. Title 19, Chs. 3, 5, 6, 7,
8, 9 and 13, MCa)

5. These rules are proposed to be amended in order to
meet the Legislative intent of SB 136, as described in
paragraph 3 on page 3.

6. Interested parties may submit their data, views or
arguments concerning the proposed adoptions or amendments in
writing to Linda King, Assistant Administrator, Public
Employees' Retirement Division, 1712 Ninth Avenue, Helena,
Montana 59620, no later than June 25, 1987.

7. If a person who is directly affected by the
proposed adoption wishes to express his data, views and
arquments orally or in writing at a public hearing, he must
make written request for a hearing and submit this reguest
along with any written comments he has to Linda King,
Assistant Administrator, Public Employees' Retirement
Division, 1712 Ninth Avenue, Helena, Montana 59620, no later
than June 25, 1987.

8. If the agency receives requests for a public
hearing on the proposed adoption from either 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed adoption; from the Administrative Code
Committe of the legislature; from a governmental subdjvision
or agencys; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 2,844
persons based upon the number of active members in the state
retirement systems covered by these rules per the 1986
actuarial valuations of those systems.

9. The authority of the department to make the
proposed rules is is based on sections 19-3-304, 19-6-201,
19-7-201, 19-8-201, 19-9-201, and 19-13-202, MCA, and the
rules implement $B 136, HB 132 and HB 158 passed during the
1987 Legislature.

7 B
(JTL ( iu(;
Jonn Pr2oli, Presidant
Pudlic Zmployezs’
Retirsmant 3oard

ergified bo the Secretnry ol 3Siate May 18, 1237.
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REFORE THE DEPARTMENT OF AGRICULTURE
STATE CF MONTANA

In the matter of adoption ) NOTICE OF PROPQSED ADOPTION,
of revisions to rules ) AMENDMENT AND REPEAL OF RULES
relating to produce ) PERTAINING TO PRODUCE WHOLESALERS
wholesalers and itinerant ) AND ITINERANT MERCHANTS AND
merchants, and establishing ) ESTABLISHING BOND EQUIVALENTS.
bond equivalents

NOQ PUBLIC HEARING CONTEMPLATED.

TO: All Interested Persons:

1. On July 6, 19£7 the Montana Department of
Agriculture proposes to adopt new rules implementing House
Bill 822 of the 1987 legislative session. These rules
establish the requirements for bond eguivalents to surety
bonds. The department also proposes to make minor
modifications to the existing rules relating to produce
wholesalers and itinerant merchants.

2. The proposed rules read as follows:

RULE I BOND CONDITIONS - CANCELLATION (1) A
surety bond, or bond equivalent shall be in bond increments
found in ARM 4.12.2613 or 4.12.2618 based on monthly
business conducted,

(2) The surety bond shall be on a form prescribed by
the department,

(3) Such surety bond shall name the state of Montana
as obligee for the benefit of all parties,

(4) A surety bond required by section 80-3-603 MCa,
or 80-3-705 MCA, shall be effective on the date of
commencement, shall not be affected by the expiration of the
license period, and shall continue in full force and effect
until cancelled. The continucus nature of a surety bond,
however, shall in no event be construed to allow the
liability ¢t the surety under a surety bond to accumulate
for each successive license pericd during which the surety
bond is in force, but shall be limited in the aggregate to
the amount stated on the bond or as changed, from time to
time, by appropriate endcrsement or rider.

(5) The principal or the surety on a bond may cancel a
bond by written notice of intent to cancel, by registered cr
certified mail, with return receipt, to the other party and
to the department, Such written notice shall be received at
least sixty (60) days prior to the cancellation date
specified on the notice.

(€) The licensee shall file a new bond or hond
equivalent within 45 days after a notice of cancellation of
an existing bond described in subsection (5) of this rule.
The new bond or hcnd equivalent must become effective and be
in full force and effect on and c¢entinue after the
cancellation date of the existing bond.

AUTH: B0-3-603, 80-3-610, 50-3-705 and 80-3-70%, MCA
IMP: 80-3-603 and 80-3-705, MCA
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RULE II CERTIFICATES OF DEPOSIT OR OTHER BOND
EQUIVALENTS (1) Rules promulgated hereunder that apply to
surety bonds shall also apply to certificates of deposit
(CD) and other bond equivalents,

(2) A CD may be ligquidated for disbursement for the
same reasons and in the same manner that surety bond
proceeds may be requested for disbursement.

(3) A CD or other bond equivalent shall be on a form
approved by the department.

(4) A CD issued by a bank or savings and loan
association that is a member in good standing with the
federal deposit insurance corporation or the federal savings
and loan insurance corporation, respectively may be
submitted to the department in lieu of a surety bond for a
produce wholesaler or itinerant merchant as required by
sections 80-3-603 MCA, and 80-3-705 MCA. The CD must be in
an amount egual to the otherwise required surety bond.

(5) A CD may be automatically renewable, or for a
single maturity, If it is for a single maturity, the CD
must be for a term of one (1) year or less,

(6) A CD submitted in lieu of a surety bond shall be
held by the department.

(7) All CDs shall be made payable or properly assigned
to the department as follows: "Pay to the order of the
Director of the Montana Department of Agriculture"., If a CD
is assigned to the department, written consent of the
assignment must be received from the financial institution
issuing the certificate.

(8) All interest earned on the CD is tc be credited or
paid directly to the purchaser of the CD. If interest is
paid to the department, it shall be endorsed to the
purchaser of the CD. These conditions are valid only if no
claim has been made against the CD. In event of a claim the
interest earned may become a part of the dispersible -
proceeds of the CD,

(9) If a licensee desires to terminate a license and
requests the return of a CD, the licensee filing the CD must
return the license and make written request by registered or
certified mail with return receipt for the return of the CD.
Upon receipt of the written request and the submission of
the license, the director shall hold the CD for a period of
ninety (90) days before it is returned. 1If at the end of
the ninety (90) days no claim against the CD has been made,
the CD shall be returned, unless the director is of the
opinion that claims against the CD may exist. Under these
conditions, the director may hold the CD until it is
determined that no claims against the CD exist,

(10) If a license issued is revoked, the CD shall be
held by the director for a period of one hundred and twenty
(120) days or until the director is satisfied that no claims
against the CD exist.

(11) If a licensee desires to remain licensed and
requests the return of a CD on file with the director, the
licensee shall file with the director a replacement CD,
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bond, or bond equivalent in an amount required by the
director in accordance with aARM 4.12,.2613 or 4.12.2618.
The replacement CD, bond, or bond equivalent must be
received, become effective and be in full force and effect
on or before the date that the licensee's existing CD is to
be returned. The director shall not return the CD until a
replacement CD, bond or bond equivalent has been received.

(12) If a reduction in the amount of a CD is permitted
by the department, such reduction shall be made by
submitting a new CD in the smaller amount approved by the
department. The date the CD is to be effective, shall be
set by the department and any new liability ac¢crued under
the prior CD will transfer to the new CD or its equivalent,
The department will release the original CD upon receipt of
the reduced CD or its equivalent providing all actions are
approved by the department.

(13) In addition to CDs the director may accept
irrevocable letters of credit which he deems to be
acceptable. All of the provisions that apply to CDs shall
apply to these bond equivalents.

AUTH: 80-3-603, 80-3-610, 80-3-705 and 80~3~709, MCA
IMP: 80-3~603 and 80-3~705, MCA

4.12.2604 CLARIFICATION AND ENFORCEMENT OF
ACT~HEARINGS (1) ZIn-aii-instsances-where-a-party-is-aiiowed
a-Rearingy-and-in-ati-casen-where-an-appeni-comes-under—the
proviatens-ef-this-acty-the-party-to-whom-sueh-hearing-is
granted-and-the-appeiiant-in-cases-ef-appeni-to-the-Distriet
Sourtr-shati-before-such-hearing-ta-held;-and-at-the-time-of
filing-or-notice~of-appeat-fite-with-the-Birector-in-the
case-of-a-hearing-and-with-the-clerk-of-the-Pistrict-Sonre
én-the-cane-of-an-appeat;-a-surety-bond-in-the-sum-ef-three
hundred-deoltiars—{56366)-signed-by-the-party-as-principat-with
a-surety-ssmpany-equalified-and-authorired-to-do-business-in
the-State-of-Montanar-conditioned-upon-the-payment-of-ail
costs-pnd-expansess-including-the-conta-af—taking-and
transeribing-of-ati-testimonyy-provided-such-hearing-oyr
appeali-is-terminated-adverseliy-to-sueh-partys Except as
specified in 80-3-605 and B80-3-608, MCA all hearings
conducted purguant to Title 80 Chapter 3 part 6 shall follow
procedures outlined in the Montana Administrative Procedures
Act.

AUTH: 80~3-610, MCA
IMP: 80-3-605, 80-3-608 and 80-3-609, MCA

4.12.2605 NOTICE OF FORMAL HEARING IS HEREBY REPEALED
(Text can be found on 4-481 of the Administrative Rules)
AUTE: B80-3-610, MCA IMP: 80-3-608, MCA

4.12.2612 LICENSE AND BOND FOR WHOLESALE DEALERS IS
HEREBY REPEALED (Text can be found on 4~482 of the Administrative
Rules.)

AUTH: 80-3-610, MCa IMP: 80-3-603, MCA

10-5/28/87 MAR Notice No. 4-14-23




-625-

4.12,2613 GUREF¥ BOND SCHEDULE FOR WHOLESALE DEALERS
IN AGRICULTURAT. PRODUCTS (1) Surety hond or its equivalent
for wholesale dealer In agricultural products shall be
established at a minimum of $1,000 and increased according
to the dollar volume of business conducted monthly based on
the following schedule:

Monthiy-Busineas-Condueted-in-PDotinrs—~——- Sureey-Beand-Amount
----------- [ T Y e L C T T e - Y -T-T ]
------- 17886--~-57886 e~ 32080
------- 576808=-=-~2850800-~-~--—m e e —m—— e —-57686
—————— 385660~~~ -207080 === e~ 30;606
—————— 267060-~-30807000-~~~ecerme o r e mrm e aan~}5-000
————— 1007000 -+-—OWaF - e 20686
Monthly Business Conducted In Dollars Bond Amount
0 - s 500 s 1,000
501 5 000 3,000
5,001 10,000 5,000
10,001 - 20,000 10,000
20‘001 - 50[000 20,000
50,001 - 100,000 30,000
s 100,001 T over 75,000
AUTH: 80-3~603 and 80-3-610, MCA IMP: 80-3-603, MCA

4,12.2618 SUYREY¥ BOND SCHEDULE FOR ITINERANT MERCHANTS
{1) Surety bond or its equivalent for itinerant merchants
shall be established at a minimum of $1,000 and increased
according to dollar volume of business conducted monthly
based on the following schedule:

Menthiy-Business—Conducted-~-—~—o=-o————m— Gurety-Bond-Amount
B [- e PhQmmmmmm e mm—m———— [mp—— 77608
------- 250—r-—rEff=mmmm—— ———————ee-35080
——————— 508===37800=—wmmmmn e —-57 060
————— 17000-——37RB0 e e e - - 75008
————— 27250===3788f=rmcrmma i mmm—— e ——85008
B B 9:6686
~~~~~ 15750 +-Over——————————————— e — e ——— == =18 688
Monthly Business Conducted Surety Bond Amount
$ 0 - 250 3 1,000
251 -~ 1,000 5,000
1,001 - 3,000 8,000
3,001 - 5,000 10,000
5,001 - over 15,000

AUTH: 80~3=705 and 80-3-709, MCA IMP: 80-3-705, MCA
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3. These rules are necessary to implement House Bill
822 of the 1987 legislative session., House Bill 822
contained an immediate effective date for the establishment
of bond equivalents for surety bonds required in sections
80-3-603 and 80-3-705 MCA covering the duties of produce
wholesalers or itinerant merchants. The department finds it
necessary to establish rules to specify the conditions and
terms of legal documents that create financial obligations
equivalent to surety bonds. The department also finds it
necessary to update the rules relating to produce
wholesalers and itinerant merchants to better reflect the
proper procedures used by the department in administering
hearings pursuant to chapter 80 parts 6 and 7 MCA, The
department also finds it necessary to revise bond schedules
t¢ better protect persons covered by the bonds,

4. Interested persons may submit their data, views,
or comments concerning the proposed rules to O. Roy
Bjornson, Mcontana Department of Agriculture,
Agriculture/Livestock Building, Capitol Station, Helena,
Montanra, 59620, no later than June 30, 1987.

5. If a person whe is directly affected by the
proposed adoption wishes to express his data, views and
arguments orally or in writing at & public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to 0. Roy Bjornscn,
Montana Department of Agriculture, Agriculture/Livestock
Building, Capitol Station, Helena, Montana, 59620, no later
than June 30, 1987.

6. If the agency receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected,
a hearing will be published in the Montana Administrative
Register. Ten percent of those perscns directly affected
has been determined to be 10 persons based on approximately
100 licensed produce wholesalers and itinerant merchants in
Montana.

7. The authcrity of the department tc make the
proposed rule is based on sections 80-3-603, 80-3-610,
80-3-7C5, 80-3-709 MCA and the rules implement sections
80-3-603, 80-3-608, B0-3-705, 80-3-7C8 MCA,

- .
4 /\\ ' !
. [
P . s 4

Keith Kelly, Director
Department of Agriculture

Certified to the Secretary of State May 1§, 1987
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF BARBERS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of §,10.1006 con- ) OF 8.10.1006 PROCEDURE UPON
carning procedures ) COMPLETION

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.
L. Oun June 29, 1987, the Board of Barbers proposes to
amend the above-stated rule,

The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the rule is located at page 8-308, Administrative Rules of
Montana)

"8,10.1006 PROCEDURE UPON COMPLETION (1) and (2) will
remain the same.

€3)--Any--student--vwho--fails--to--pass--the--examination
condueted-by-the-board-shall-ba-vequired-to-complete-a-furthar
eonrse-of-study-and-training-of-nok-lass-than-250-ctoek-hours;
to--be-completed-within-3-montha-before-being-etigihle-to-take
the-examination-againr

(4) will remain the same.”

Auth: 37-30-203, MCA Imp: 37-30-303, 406, MCA

3. The vreason for the proposed amendment is that
8.10,1006(3) has been found to be in excess of legislative
authority.

4, Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Barbers, 1424 9th Avenue, Helena, Montana 59620-0407,
no later than June 25, 1987,

5. 1If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Barbers, 1424 9th Avenue,
HYelena, Montana 59620-0407, not later than June 25, 1987.

6. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
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date. Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF BARBERS
LARRY SANDRETTO, PRESIDENT

BY:
DEPARTMENT OF GOMMERCE

Certified to the Secretary of State, May 18, 1987,

10~-5/28/87 MAR Notice No. 8-10-12



~629~-

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PRIVATE SECURITY
PATROLMEN AND INVESTIGATORS

In the matter of the proposed )
amendments of 8.50.423 con- )
cerning definitions, 8.50.424 )
concerning temporary employ- )
ment, 8,50.425 concerning )
resident manager and qualify- )
ing agents, 8.50.430 concern- )
ing identification cards, 8, )
50.431 concerning insurance )
requirements, 8.50.436 con- )
cerning termination of )
business, 8.50.437 concern- )
ing fees, and the repeal of )
8.50.439 concerning assess- )
ments )

TO: All Interested Persons.

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENTS OF 8.50.
423 DEFINITIONS, 8.50.424
TEMPORARY EMPLOYMENT WITHOUT
IDENTIFICATION CARD, 8.50.425
RESIDENT MANAGER AND QUALIFYING
AGENTS, 8.50.430 IDENTIFICATION
POCKET CARD, 8.50.431 INSURANCE
REQUIREMENTS, 8.50. 436 TERMIN-
ATION OF BUSINESS, 8.50.437 FEE
SCHEDULE, AND THE REPEAL OF
8.50.439 ASSESSMENT

1. Oun Friday, June 19, 1987, at 10:00 a.m., a public
hearing will be held in the downstairs conference room of the
Department of Commerce, 1424 9th Avenue, Helena, Montana, to
consider the amendments and repeal of the above-stated rules,

2, The proposed amendment

of 8,50,423 will read as

follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1376 and 8-1377,

Administrative Rules of Montana)

"3.50.423 DEFINITIONS (1)

"Casual employment' means

employment which comes about fortuitously and is for no fixed
duration of time. Am engagement or employment is not '"casual”
where a person is employed to do a particular service or class

of service recurring somewhat

expectation of continuance for

regularly, or with a fair
a more or less extended

sequence or period of time, such as every Saturday night, a

week, or a month.

A peace officer so engaged in casual employment desiring

to be exempt from the provisions of 37-60-406, MCA, must file

with the board when requested, a copy of the casual employment

authorized by his sheriff or chief of police.

This definition does not

apply to peace officers or

resetve officers performing security guard functions for

another governmental agency, or

to security of in-custody

inmates held elsewhere than at a custodial institution or jail
or when private security companies are unwilling or
unavailable to provide the service.

All other exceptions under this "casual employment” rule

shall be determined by the
presented.

board based upon the facts

(2) through (8) will remain the same.
(9 "A retail merchant" means any person who operates a

store for the purpose ol making sales of goods to other

MAR Notice No. 8=50-17
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persons who purchase the goods for their own use and not for
resale,™
Auth: 37-60-202, MCA Imp: 37-60-101, MCA

3. The proposed amendment of 8.50.424 will read as
follows: (new matter underlined, deleted matter interlined)
(Eull text of the vrule is located at page 8-1377,
Administrative Rules of Montana)

"8.50,424 TEMPORARY EMPLOYMENT WITHOUT REGISFRATTON--OR
IDENTIFICATION TARD The board may authorize a licensee to
employ temporarily without first obtaining a-registratien-eard
er an identification card under the following conditions:

(1) and (2) will remain the same.

(3) No one person may be temporarily employed on a
fragmented work schedule for more than 90 30 days total in any
one calendar year.

(4) will remain the same.

(5) Temporary employment will not be for more than 99 30
coansecutive calendar days. -

(6) At the end of this period of time the licensee must
either terminate the person or have the person make
application for etther an vegistratien-er identification card.

(7) The licensee will notify the board within 5 days of
the termination of those persons employed for the 98 30
consecutive calendar day period.

(8) will remain the same."”

Auth: 37-60-202, MCA Iwp: 37-60-302, 307, 308, 309,
310, 312, 321, 322, MCA

4, The proposed amendment of 8.50.425 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1378,
Administrative Rules of Montana)

"8.50,425 RESIDENT MANAGER AND QUALIFYING AGENTS (1)
will remain the same.

(2) When any person spplying to be licensed as a
qualifying agent and a resident mapager who meets the
definition of both, the board shall issue one license_ _and
indicate the person is licensed to do both and require the fee

of only one license."
Ruth: 37-80-202, MCA Imp: 37-60-302, MCA

5. The proposed amendment of 8.50.430 will read as
follows: (new matter underlined, deleted matter inteclined)
(full text of the rule is located at page 8-1380,
Administrative Rules of Montana)

"8.50,430 IDENTIFICATION/REGISTRATEON-POCKET CARD
(T)” Only one Identilicationfregtatratten catd shall be

issued for each licensee. The holder of an
identificationdregistrasion card shall be responsible for the
maintenance, custody and control of the

identificationfesgistrarion card, and shall neither let, loan,
sell nor otherwise permit unauthorized persons or employees
10-5/28/87 MAR Notice No. 8-50-17
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use it. If an identificationfregiseratiem card shall be
altered in any way, it shall become invalid.

(2) Identification cards are renewed in the same way as
license renewal in ARM 8.50.433.

€23 (3} will remain the same."

Auth®™ 37-60-202, MCA Imp: 37-60-309, MCA

6. The proposed amendment of 8.50.431 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is  located at page 8-1381,
Adminstrative Rules of Montana)

"8,50.431 INSURANCE REQUIREMENTS (1) will remain the
same.

(2) Persons licensed as private investigators must carey
coverage for omissions and errors; destruction, damage Or loss
of property entrusted to thelr custody, care and control; as
well as coverage tor detamation, malicious prosecution and
invasion of privacy.

23 (3)

€3y 3y . . .

(5) "tn lieu of an insurance policy, proof of financial
responsibility "acceptable to the board requires a showing by
the licensee of a propert o bond trust fund esCrow
account ot A combination of tﬁese, in the amount of at least
325,000, and established for this purpose.”

Auth: 37-60-202, MCA Imp: 37-60-202 (8), MCA

7. The proposed amendment of 8.50.436 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1382,
Adminstrative Rules of Montana)

"8,50.436 TERMINATION OF BUSINESS (1) A licensee who
terminates his business shall within 5 days mail or deliver
his license and identificationfregistratien card to the
department. If the licensee opens another business or goes to
work for someone before the license or renewal expires, the
depacrtment may return the license and
identificationfregistwarien card 1if the request is in
compliance with the law and rules.”

Auth: 37-60-202, MCA Tmp: 37-60-309, MCA

8., The proposed amendment of 8.50.437 will read as
follows: (aew matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1383,
Administrative Rules of Montana)

8.50.437 FEE SCHEDULE
{T) "License application fees

a) Contract security company $160-69 200.00
Eb) Proprietary security organization 160:60 700,00
(c) Private investigator employer 100-00 200.00

ifyi ts and resident
(@ §:§;;e¥;ng Agents an 190:69 200.00
(e) Security alarm installer 1607680 Z00.00

MAR Notice No. 8-50-17 10-5/28/87



~632-

(£) License renewals 156:080 100.00

One-half price on renewals only for

each additional Iicense for dual or

multiple licepses
(g) Duplicate Iicenses . 15.00
(2) Employee registration application fees
(a) Armed contract security employee 166-680 75.00
(b) Armed proprietary security employee 166:;00 75.00
(c) Armed private investigator employee 106:00 75.00
(d) Renewals 150:00 50.00
(3) Employee Identification Application Fees
(a) Unarmed contract security employee 30:00 25.00
(b) Unarmed proprietary security employee 3086 N
(c) Unarmed private investigator employee 66:60 7500
Edg Unarmed installer employee 30-88 75.00
e Renewals for unarmed contract and

proprietary security employee 39:686 20.00
(£) Renewals for unarmed private

investigator employee 38-00 20.00
(g) Renewals for unarmed alarm installer

employee 30:88 20,00
g&) Miscellaneous fees
a) Re-exams 20.00
(b) Late renewals 25.00
éc) Branch office application 30,00
5) Exam fee 25.00

Fee-gehadute-witi-remain-tn-cffact-untii-Decambar-i;
1987 ;-aftar-which-date-witi-revert-bask-to-the-same-fee
sehedute-that-io-in-effact-on-August-11i;-19865;-with-the
addition-ef-permancnt-feey-of-535-00-for-unarmed-alarm
inseatier-employees-and-their-rensvwat-of-5106-005-and-taking
quatifying-examinations---525700c

(6) Temporary ID card 10, 00"

Auth: 37-1-134, MCA  Imp: 37-1-134, 37-60-304, 305,
306, 312, MCA

9. The board is proposing to repeal 8.50.439 Assessment
which can be found on page 8-1384, Administrative Rules of
Montana. The board is proposing to repeal this rule because
it was a one-time assessment to be paid prior to December 1,
1986. The assessment was charged so the board could make
payment on a loan.

10. The reasons for the amendments to ARM 8.50.423
Definitions, 8,50.424 Temporary Employment Without
Identification Card, 8.50.430 Identification Pocket Card,
8.50.431 Insurance Requirements, and 8.50,436 Termination of
Business are being proposed so that the rules comply with the
statutes being implemented that were amended by the 1987
Legislature,.
The amendment of B8.50.425 Resident Manager and
Qualfying Agents is being proposed to allow the resident
manager and qualifying agents to be issued a license upon
payment of only one fee if they meet the definitionm of both.

12 The amendment of 8.50.437 Fee Schedule 1is being
proposed to make the fees commensurate with program costs.
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13. Interested persons may submit their data, views or
arguments, either orally or 1in writing, at the hearing.
Written data, views, and arguments may also be submitted to
the Montana Board of Private Security Patrolmen and

Investigators, 1424 9th Avenue, Helena, Montana, no later than
June 25, 1987.

BOARD OF PRIVATE SECURITY
PATROLMEN AND INVESTIGATORS

f‘ - o
BY: AR

. R
DEPARTMENT OF éOMMERCE

Certified to the Secretary of State, May 18, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF REALTY REGULATTON

Tn the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of 8.58,415A con- ) OF 8.58.415A CONTINUING
cerning continuing education ) EDUCATION

NO PUBLIC HEARING CONTEMPLATED

T0: All Interested Persons.

1. On June 29, 1987, the Board of Realty Regulation
proposes to amend to above-stated rule.

2. The proposed amendment of 8.58.415A will vcead as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1609,
Administrative Rules of Montana)

"3,58.415A CONTINUING EDUCATION (1) Each and every
real estate Ticensee 1s hereby required to receive and
successfully complete a minimum of 15 classroom or equivalent
hours of continuing education in any two (2) year period,
beginning January 1, 1988.

(Z) through (&) will remain the same.”

Auth: 37-51-202, 203, 204 (3), MCA Imp: 37-51-202,
203, 204 (3), Mca

3. The Board is proposing this amendment to provide an
effective beginning date for continuing education.

4, Interested pecsons may submit their data, views ot
arguments concerning the proposed amendment in writing to the
Board of Realty Regulation, 1424 9th Avenue, Helena, Montana
59620-0407, no later than June 25, 1987,

5. 1f a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Realty Regulation, 1424 O9th
Avenue, Helena, Montana 3$9620-0407, no later than June 25,
1987,

6. [If the Board receives requests for a ublic Thearing
on the proposed adoption from either 104 of 25, whichever is
less, of those persons who are directly affected by the
proposed adoption, from the Administrative Code Committed of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
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Administrative Register. Ten percent of those persons
directly affected has been determined to be 510 based oa the
5100 licensees in Montana.

BOARD OF REALTY REGULATION
JOHN DUDLS, CHAIRMAN

BY: + D.f\ t&
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 18, 1987,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA ECONOMIC DEVELOPMENT BOARD

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENTS
amendments of 8.97.402 con- ) OF 8.97.402 CRITERIA FOR
cerning eligibility, 8.97.411 ) DETERMINING ELIGIBILITY, 8.
concerning bonds and notes of ) 97,411 BONDS AND NOTES OF
board, 8.97.414 concerning ) BOARD, 8.97.414 LOAN LOSS
loan loss reserve account, 8, ) RESERVE ACCOUNT FOR THE IN-
97.509 concerning application ) STATE INVESTMENT FUND, §.97.
and financing fees, 8,97.512 ) 509 APPLICATION AND FINANCING
concerning taxable revenue ) FEES, COSTS AND OTHER
bond program, 8.97.709 con- ; CHARGES, 8,97.512 TAXABLE
cerning terms, interest rates, REVENUE BOND PROGRAM, 8.97.
fees and charges, 8.97.803 ) 709 TERMS, INTEREST RATES,
concerning application proce- ) FEES AND CHARGES, 8.97.803
dures =~ certified, 8.97.804 ) APPLICATION PROCEDURE TO
concerning application proce- ) BECOME A "CERTIFIED" MONTANA
dures - qualified ; CAPITAL COMPANY, 8.97.804
APPLICATION PROCEDURE TO
) BECOME A "QUALIFIED" MONTANA
) CAPITAL COMPANY

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:
1. On June 29, 1987, the Montana Economi¢ Development
Board proposes to amend the above-stated rules.

The proposed amendment of 8.97.402 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-3488 and 8-3489,
Administrative Rules of Montana)

"8.97.402 CRITERIA FOR DETERMINING ELIGIBILITY The
board shall determine that an application for financing is
eligible under this subchapter only if it finds that:

(1) through (10) will remain the same.

(11) No loan, other than the federally guaranteed
portion of a loan, shall be offered to the board for Tinancing
i1f the borrower on whose behalf the loan would be submitted as
a signator to a loan, including the loan being contemplated
for financing, appears in the most recent examination report
of the financial 1institution as a clagsified asset or loan.
Except in the case of purchase of the federally guaranteed
portion of a loan, Aat the time an application for Tinancing
is submitted the financial ianstitution  submitting  the
application shall certify that the loan for which financing is
sought has not been classified and that it does not have a
loan currently outstanding for the same borrvower that is a
classified loan."”

Auth: 17-6-324, MCA Imp: 17-6-303, 304, 305, 308, 314,
MCA

3. Several lenders have questioned why the Board's rules
do mnot allow the Board to purchase the federally guaranteed
portions of loans classified by supervisory authorities since
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there is "mo risk” to the Board in doing so. They feel that
otherwise eligible borrowers are being unreasonably denied
access to the In-State Investment Fund.

The Board does perceive the purchase of the federally
guaranteed portions of loans as risk free investments, and it
has always been the Board's intent to allow the purchase of
the federally guaranteed portions of loans which may be
classified. This rule amendment is being proposed to clarify
the Board's intent.

4. The proposed amendment of 8.97.411 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-3493,
Administrative Rules of Montana)

"8.97.411 BONDS AND NOTES OF BOARD The board may invest
its funds iIn bonds, notes or other obligations of the board
issued pursuant to Title 17, Chapter 5, Part 15, MCA, and to
Title 17, Chapter 5, Part 16, MCA."

Auth: T17-5-324, MCA Imp: 17-6-308, MCA

5. This rule amendment will give the Board needed
flexibility 1in designing a new taxable bond program and
programs under the Municipal Finance Consolidation Act; such
changes in programs are necessitated by changes in federal tax
law.

6. The proposed amendment of 8.97.414 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-3495,
Administrative Rules of Montana)

"8.97.414 LOAN LOSS RESERVE ACCOUNT FOR THE IN-STATE
INVESTMENT FOND {I) and (2Z) will remain the same.

n amount equal to 6:25% 2.007 of all interest on
coal tax loans collected under ARM §.97.308 shall be deposited
to the loan loss reserve fund.

(4) through (6) will remain the same.
(7) Providing for an effective date of 10/1/87."
Auth: 17-6-324, MCA  Imp: 17-6-315, MCA

7. The report issued October 27, 1986, by the bank
examiners of the Department of Commerce recommended that the
Board maintain a Loan Loss Reserve Fund of 1.5 - 2.0 percent
of 1loans at risk. The Board currently deposits application
fees and .25 percent of the interest earned on Coal Tax Loans
to the Loan Loss Reserve. The amount of interest deposit is
too small at .25 percent to increase the reserve sufficiently
to keep pace with loan volume, This amendment will change the
interest deposit to 2 percent in line with the law_ to be
affective October 1, 1987. (SB 140 amending section 17-6-315,
MCA.)

8. The proposed amendment of 8.97.509 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-3503 and 8-3504,
Administrative Rules of Montana)
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"'8.97.509 APPLICATTION AND FINANCING FEES, COSTS AND
OTHER CHARGES (1) and {Z) will remain the same.

“(3)  Borrowers under either the pooled or stand alone IDB
program shall pay the costs of issuance of the boads. The
immediate costs of the bond issue may 1include, but are not
limited to fees of the underwriter, financial advisor, and
bond counsel, the cost of printing, advertising, executing,
and delivering the bonds, state-wide audit fee and all ather
costs that may, under federal arbltrage regulations, be
recovered in addition to permissible yield differential. Such
costs are incurred on behalf of one or more projects and a3 pro
rata participation 1in those costs would be unfair to other
project borrower(s) oa whose behalf such costs were incurred
to pay the actual costs.

(4) through (6) will remain the same."
Auth: 17-6-324, MCA  Imp: 17-5~1504, 1521, $B 230
(17-5-1301, et seq.)

9. The 1987 Legislature passed SB 230 which assesses a
portion of the state-wide audit costs to bond issuers. The
rule change will list the state-wide audit fee as one of the
immediate costs of the bond issue to be passed on to the users
of the program.

10. The proposed amendment of 8.97.512 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule 1is located at page 8-3505,
Administrative Rules of Montana)

"3.97.512 TAXABLE REVENUE BOND PROGRAM (1) The board
may participate 1in the C[lnancing of projects which do not
qualify for a tax exemption under section 103 of the Internal
Revenue Code by issuing taxable bonds. The application
procedures for the issuance of taxable composite or single
project revenue bonds are the same procedures ptescribed for
the issuance of tax exempt composite or single purpose revenue
bonds contained in these rules, except the requirements for a
public hearing and other limitations on tax exempt financings
shall not apply.™

Auth: 17-6-324, MCA AUTH Extension, Sec., 3, Ch. 190, L.
1987 TImp: 17-5-1506, 17-5- , MCA

1. 8B 263 removed the public hearing requirement for
projects financed with taxable bonds. The rules need to be
modified to reflect SB 263's amendments.

12. The proposed amendment of 8.97.709 will rcead as
follows: (new matter underlined, deleted matter imterlined)
(full text of the rule is located at page 8-3512,
Administrative Rules of Montana)

"8.97,709 TERMS, INTEREST RATES, FEES AND CHARGES

(Ty and (2} wIIrE remain the same.

(3) The costs of the issuance of any bonds or notes by
the board, including, but not Llimited to, underwriters
discount, foes and c¢harges of bond counsel and financial
advisors, and the cost of advertising, printing, executing and
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delivering the bonds or notes, trustee and paying agent fees,
and state-wide audit fee may be financed with the proceeds of
the boads or notes, may be recovered by the board through the
interest rate borne by obligations in accordance with ARM
8.97.709(2), or may be allocated among local government units
participating in the program and charged to them directly."

Auth: 17-6-324, MCA Imp: 17-5-1611, 1643, SB 230
(17-5-1301, et seq.)

13. The 1987 Legislature passed SB 230 which assesses a
portion of the state-wide audit costs to bond issuers. The
rule change will list the state-wide audit Eee as one of the
immediate costs of the bond issue to be passed on to the users
of the program.

14, The proposed amendment of 8.97.803 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is Llocated at pages 8-3517 through
8-3520, Administrative Rules of Montana)

'"8,97.803 APPLICATION PROCEDURE TO BECOME A 'CERTIFIED'
MONTANA CAPITAL COMPANY (1) through (8} will remain the same.

(9)  Certification automatically expires if the company
fails to become qualified pursuant to ARM 8.97.804, within one
year of the date it was certified or within one year of the
effective date of this subsection, whichever 1s longer."

Auth: 17-6-324, MCA Twmp: 90-8-202, 204, MCA

15. The purpose of this amendment is to provide a method
to remove inactive capital companies from the list of
companies "certified" under the Capital Companies Act.

16. The proposed amendment of 8.97.804 will read as
follows: (new matter underlined, deleted matter imterlined)
(full text of the rule is located at pages 8-3520 and 8-3521,
Administrative Rules of Montana)

"8.97.804 APPLICATION PRQCEDURE TQ BECOME A 'QUALIFIED'
MONTANA CAPTTAL COMPARY (1) through (8) will remain the same.

(9) The reservation of tax credits expires if the
credits are not used within one year of the date reserved or
within one yeat of the eftective date of this subsection,
whichever is longer, Those credits will thereafter be
available to any qualified company pursuant to ARM 9,397,807,

£33 (I0) The board shall notify the applicants of 1ts
action and the notice shall specify the level of
capitalization that the applicant expects to qualify for tax
credits provided in section 90-8-302, MCA. The specification
of the expected level of capitalization does not reserve any
equivalent level of tax credit, because tax credits shall be
distributed as provided in arM 8.97.807,

€30y (11) The board shall suspend qualification of
companies when all available tax credits have Dbeen
distributed."

Auth: 17-6-324, MCA Imp: 908-202, 204, MCA
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17. The purpose of this amendment is to provide a method
whereby tax credits unused by one company can be reallocated
to active capital companies which will use them.

18. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Montana Economic Development Board, Lee Metcalf Building, 1520
East Sixth Avenue, Helena, Montana 59620-0401, no later than
June 25, 1987,

19. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
either orally or in writing at a public hearing, he must make
written request for a hearing and submit this request along
with any comments he has to the Montana Economic Development
Board, Lee Metcalf Building, 1520 East Sixth Avenue, Helena,
Montana 59620-0401, no later than June 25, 1987,

20. 1f the Board receives requests for a public hearing
on the proposed amendments from either 10% orx 25, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

MONTANA ECONOMIC DEVELOPMENT
BOARD

D. PATRICK McKITTRICK,
CHAIRMAN

Certified to the Secretary of State, May 18, 1987.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

!'n the matter of the amendment
of rules 16.32.101, 16.32.102,
16.32.103, 16.32.106, 16.32 107,
16.32.109, 16.32.110, 16.32.111,

J  NOTICE OF PUBLIC HEARING
)
)
)
16 .22 112, 16.32.114, 16.32 t18, 3
)
)
)
)

ON PROPOSED AMENDMENTS

16 .32.136, and 16.32_137, con-
cerning criteria and procedures
for review of certificates of need

for health care facitities (Certificate of Need)

To: All Interested Persons

1. On June 22, 1987, at 1:30 p.m., a public hearing will
be held in Room C209 of the Cogswel!l Building, Helena, Montana,
to consider the amendment of the above-listed rules.

2 The proposed amendments would conform the rules to

changes made to the certificate of need statutes by Chapter
477, Laws of 1987, and make other procedural changes that ex-
perience with administration of the law recommends

3. The rutes as proposed to be amended provide as fol-
lows (matter to be stricken is interlined, new material is
underlined):

16 .32.101 DEFINITIONS For the purposes of these rules:

(1)-(3) Same as existing rule.

4) "Health service" means a major subd+vistons subdivi-
sign, as determined by the department, within diagnostic, ther-

apeutic, or rehabititative areas of care, including alcohol,
drug abuse, and menta! health services, that may be provided by
a health care facility. Specific treatments, tests, procedures
or techniques in the provisions of care do not, by themselves,
constitute a health service

{a} "Heal th service" includes radioiogicatl diagnostic
health services offered in, at, through, by or on behalf of a
health care facility, including services offered in space

leased or made available to any person by a heal!th care facii-
ity except when the capital expenditure for the addition to or
replacement of the same service s less than $500;00068750,000.
th3---lUPetetion-of-a-heatth-servieed-means-the-etimination
er-reduction-in-scope-ef-a-heatth-service-offerad-+n-or-through
a-heatth-eare-facit+ty-
(5) Same as existing rule.
AUTHORITY: 50-5-103, MCA; Ch. 477, Sec. 11, Laws of 1987
IMPLEMENTING: Title 1650, Chapter 65, Part 3, MCA

16.32 102 L ~TERM CARE -- DEFINITI i WHERE PROVID

[ "Long-term care" means skilled nursing care, inter-
mediate nursing care, or intermediate developmental disab)lity
care, of--personat-care; as defined in 50-5-101(27)(b3 through
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€e3(d), MCA, which is provided to patients with <¢hronie anfar-

mities or disabiltties necessitating the piovision solely of
such care The term does not include such regular inpatient
hospital treatment of specific psychiatric, rehabilitative, or

acute medical! problems under the direct and reguiar supervision
of a physician az is ordinarily furnished by a hospitat.

2 Same as existing rule.
AUTHORITY: 50-5-103, MCA; Ch. 477, Sec. 11, Laws of 1987
IMPLEMENTING: 50-5-201, 50-5-301, MCA

16,32 103 SUBMISSIQON OF LETTER OF INTENT £33-~At-teast
10-days-before-any-perasn-acquires-ar-entera-tnto-a-contrect-to
acquire-an--existing-heat+th-care-facititys-4the-perssn-ahati-ne-
tify-the-department-and-the-agency--quatifted-as-—-a-heatth-sys-
temo-sgeney--pursvant-to--~42-UEC--30083-of-the-intent-to-acquire
the-facttity-and-of-the-services-to-be-offered-in--the-faeitity
and-ita--bed-capacity----Fhe-notico-must-be-+n-werting-and-must
eanta+n-the-fettowing-

€a3--Fhe-services--currentty-provided--by-the--heatth-care
faeit+dy-—and-the-present-bed-capacity-of-the-ftaet+ity-

€B)---Any-additions;-detetions-or-changes-+in-such-ssrviees
whieh-witi-resutt-from-tho-acquiatttons

fed--Any-ehanges-in-bed--capaettys-redistributton--of-beds
amopg-serviee-catogories or-rotocation-of-bedo-from-one-arte-te
another-whieh-witt-resutt-from-the-acquiattton-

£23013 Except-as-provided--im--sdbasction—~€33--of-thia
tutes-any--Any persan proposing an activity other than those to
which (3) and (4) below apply and that is subject to review un~-
der section 50-5-301, MCA, and not exempt under 50-5-309, MCA,
shall submit to the dapartment a letter of intentr-exeept-a
heat+th-maintenance--eorgantzation-+a--exetuded-from-sobmitting-a
‘tetter-af-intent-or-appitication-for--a-cortificate-—af-nood-for
4easibitity-—-surveys-—or--planning--funded-under-42-U-6-CE--Bee-
246- that contains the following:

€33--Fhe-tetter-of-intent--must-contatrn--the-fottowing-+n-
formationt

tal name of applicantj

tb proposal titleg

{¢) a statement whether the proposa! involves:
i) a substantial change in existing services;

(ii) acqguisition of equipment (major medical equipment
and/or other);

(iii) replacement of existing equipment,

Civ) renovation of existing structure;

v addition to existing structureg

fvi) other (explain);

ryg) a narrative summary of the prupusal, including
statements an  whelher the proposal wiltl! affect bed vapacity of
tha fazitity, aor changes in services,

(el an itemized estimate of proposed capital expendi-
tures, 1ncluding & proposed--equipment Jist of proposed major

medical egquipment with a description of each rtem-whieh-witi~be
purehased-to-~+mplement-the-proposet and the cost of any build-
ing necessary to housge it;
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(f) anticipated methods and terms of financing the pro-
posal;

(91 effects of the proposal on the cost of patient care
in the service area affected;

(h) projected dates for commencement and completion of
the proposal; and

il the proposed geographic area to be served-

(j) an itemized estimate of increases in annual cperating
and/or amortization expenses resutting from new health services
if any are proposed;

(k) the location of the proposed project-

€43---A-brief--deseription-of-other-facitittea-in-the-ser~
vieea-areoa-which-provide-simitar-seryicess

(1) the name of the person to contact for further infor-

mation; and

€43L(m) the +etter-of-intent-must-be-dated and-signed-by
signature of an authorized representative of the applicant.
(23 For letters ot intent submitted under section (1) of
this rute, in determining whether or not a capital expenditure
for egunpment $s_over STQQ,OQO, the ggnartment will review the
list mitted b he rs sec
of thls rule an il regat t I t fo i f
equipment obligated 4 i re

citity"s {iscal yvear for 8 _program, service, department, or
plan.

on or r s esiri t uire r n I
into a coptract to acgyire 50% or more of an existing health
cere facility must submit to the dJepartment a written letter
noting intent to acquire the facility and containing the fo}-

lowing:

{a) the services currently provided by the  health [g
facility and t r nt a r d bed i of th
citityy

{b) any additions, deletions, or changes in sych services
which will re Jt trom t i

te) i e r facilit
to _the r th ner i we || n
tactors which may cayse an increase in the cost of care

£4) Ap [4 ro i iner [ [4 t (]
facilit i to_an r than 1 f_th
licensed beds must, in order tq,be exempt from certificate of
need review for the change, sybmit to the department a letter
of intent containing:

La) he license it f the facilit t r of
beds to be added or relocated, and in the latter case, the fa-
cilities or sites in guestigp; and

{b) the t of ition or rel tion i ikel

effect on the cost of patient care.

(5 The department shall notify the applicant in writing
whether or not the activity proposed in its letter of intent is
subject to review under section 50-5-301, MCA.

fal--For-tatters-of-intent-submitied-under-—-sgbaeetion-£€43
sf-thtg--ryte;—this--dectsion-witt--be-based-on-a-determenatton
whether-aequisttion-of-dhe-fpet+tty-witd--resutt-in--changes-in
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the-sarvices--—or-ped--~capacity-of-the-facttttys-as-described-in
subsectiono~Ei13fads-Ebi;-and-~fed-of-thts-rute----Acquisition-of
a-heatth--care-fac+tity--from-a-heatth-maintenance-organization
witi-be-considered-a-change-in-service-

t¢bI--For-tadtera-ef-intent-submitied-under-—-aubscetion-¢29
et-this--rutes-tn-determining-whethosr-or-not-o-capitat-expendi-
ture-fer-cquipment-ie-over-650070007-4he-depariment-witt-review
the-~-+i0t--submitted--by-~~the--apptieant-pursvant-te-adbsection
€33ted-of-this-rute-and-witi-aggregate-the-4etai-coat--for-cach
ttem-ef--oquipment-obtigated--for-or--purehased-within-a-heatth
eatre-facitibyta-fiscat-year-for-a--programy-acervices-depariment
sr-plan-

(8) An applicant whese-proposat-ia-determined-to-be-oubd-
teet-to-certificate-of-need-review—under-subsection-€¢53¢a3 sub-
_uJJM_LJ_zus_J__nimi_ms.u.u,m_mu_ﬂ_ﬂ_LL__uof
this rule I I is ifi t
need review must submit a full letter of |ntent as described in
subsection €23(1) of this rule-within-36-days--ef-that-determi-
nation—-in--ordor-—4o--be-~entitied--to-soview-with-the-current

bateh;-+tf~-batehing-+o~-required. In the case of 4 proposail for
w h | i le r i r_th -
il | i in th ull 1

intent | siv r n in ordance w M
16.32.10

(7) Persons who acquire health care facilities but who do

not file the notice of intent required by subsection €3¥3(3) of

this rule will be presumed to be subject to certificate of need

review for the purposes of this subchapter.

€83---+f-an--existing-hoatth-care-facitity-proposes—to-eoo-
tabtioh-a-heme-heeaith-ageneys-kidney~-dreatmeni-centors-er-tong-
term-eare-—-facitityr-such-propesat-witi-be-reviewed-puaravant-te
50-5-303€43€435-MGA-

€93(8) Any affected person may request an informal
hearing before the department to challenge the department’s
determination regarding applicability of certificate of need
review, Such & request must be received by the department
within 10 days following the determination. At least 7 days
prior notice of the hearing shat++ will be sant to the persens
tdentified-+n-ARM=--46-32-132¢€43¢4d3 ticant h n re-

tin rin n r.af te r re-
guests it. At the hearing, the affected parties or their coun-
sel will be given the opportunity to present written or oral
evidence or arguments challenging or supporting the depart-
ment’'s determination. Within 7 days following the hearing, the
department will issue its decision, Iin writing, and the reasons
thersfor, which shall be sent to the persons who received no-
tice of the hearing. If the department determines that the ap-
pticant is subject to review, the letter of intent may-will be
assigned to the next appropriate batching period.
AUTHORITY : §0-5-103, 50-5-302, MCA; Ch. 26, Sec. 3, Laws

of 1985; Ch. 477, 8Sec. 11, Laws of 1987

IMPLEMENT ING - 50-5-301, 50-5-302, MCA
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16.32 106  BATCHING PERIODS; SUBMIGSION QF APPLICATIONS

(1Y The foltowing batching periods are established for
ati-eantegoriecn--af-aservice-and-for-ati-reg+onms appligations for
new beds or major medical egujpment from any region of the
state:

(a) January 1 through January 20;

(b) March 1 through March 203

{c) May 1 through May 205

(47 Julty 1 through July 20;

(e) September 1 through September 20; and

{f) November 1 through November 20,

Except as provided 1n subseetions-t33-and-€53 section (4) below
and in ARM 16 .22 103(6), letters of intent for new beds or mg-
Jor medical equijpment will be accepted only during these peri-
ods Letters of intent received at other times will be assign-
ed to the next batching period.

(23 Tame as existing rule.

(33--~--0Onty--propesais - +tnvolving-REW-2¢ryiCcess-REWw-0Fr-+R-
rreaaed-bed-ecapacitys-or-tonstiruedisn-or--repltacement-of-heatth
eare-facttities-witi-be-batehed-

4303 Except as provided ih swbsection €383(14) below,
upon determination by the department that an activity described
in a letter of intent is subject to certificate of need review
and involves either new beds or major medical equipment, the
letter of intent will be placed in the appropriate batch, ac-
cording to its category and region of the state. At the con-
clusion of the batch period, the department will notify each
applicant in the batch that its application may be submitted,
and that a deadline for submission will be determined at the
conclusion of the challenge pericd immediately following the
bateh just concluded. If, at the end of the challenge period,
no challenging tetter of intent has been submitted, the appli-
cant's deadline for submission of an application wil! be set no
earfrer than 30 caelendar days after the date  notice of the
deadline is sent and no later than 90 calendar days after the
conctusion of the challienge period. If a challenging letter of
intent has been submitted, the deadtine for both origin

challenging applications will be 30 catendar days after the end
ef-the--echattenge-per+od date notice of the deadiine s sent.

unless a longer time is agreed upon by all affected appticants.
On the first day of the month following the conclusion of each
batching period, the department witl pubiish notices 1n a news-
paper of general circulation in the affected areas listing the

letters of intent which have been received in the batch just
conctluded

€53(4) Same a: existing rule.

£€63(5) Same as existing rule

€FIE€AYILE) An applicat:on will be accepted only aflgr sub-
mission of a letter of intent, and, in the case of ap applica—
tion for new beds or major medical squipment, will be asccgpied

no earfier than the conclusion of the batch period in which the

fetter of intent was accepted.
tb)---4+4-a-chattengrng-+etter-of-intent-hes-been-submrtted

durimg-+he-chotienge-perted--and--is--aecepted--+er-comparative
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review;-the-ehattenger-witt-have-an-additionat-thirty-days-fot-
towing-the-conetusten-of-the-ehaltienge-period-in--whieh-to-sub-
mit-an-apptication-

tedf{7) The application must contain, at a minimum, the
intformation as specified by the department pursuant to ARM
16.32.136 and 16.32.137.

£d308) The original and feur nine copies of the applica
tion must be submitted to the department. An-addt+tionat-copy

must be--submitted-to--the-ageney-quatifred-av-a-heatth-systems
agency-pursvant-te-42-U-5-€.-5ee--30064-

{9) tf the application is5 received without the full fee
required by ter 477 tio 1987 it will not
he considered sybmitted to the department until the date the
fut! fee due is received by the department. The fee musi be

paid hy cashier's check  made out to the department of health
and environmentat sciences

£83010) Within 16-eatendar 20 working days from the date
that the department receives the application, the department
sha!l determine whether or not the application is complete.

€e@3f11) It the application is determined to be incom-
plete, the department shalls-with+n-5--worhtng-days--after-that
determination;-notify the applicant in writing by mail of the
incompleteness and of the specific information that is neces-
sary to complete the application. The department shall aiso
indicate a time, which may be no less than 15 calendar days,
within which the department must receive the additional infor-
mation requested. Within 15 working days after receipt of the
additional information, tha department shali determine whether
the apptication is complete, and, ---+¢if the information sub-
mitted is still not sufficient, <4he-depariment-may-require
send a written request for additional information,

£B3(12) t1 an i t whose a b Lion s to b 2m=
paratively reviewed with another application does not submit
aftequate information +a-pot-reecerved-within the time specified,
the-department--may-determine--that-the-apptteant-has-ferfoited
rt5-right-te-comparettve-review--for--the application will be
dropped from the current batehing-pertod--batch +n-such-a-case;
ihe-depariment-may-eithesr -preocess-the--appitteation-without-com-
perative-review-acceording-+e-ARM-16-32-107-0fr-assiga-the-appt+-
eatiom and assigned to the next appreprimte~batching period.

€e3(13) Same as existing rule.

€93(14) Only those applications for new beds or major
medical [} i ent which are received and declared complete
within the time periods specified in this rule are entitled to
participate in comparative review procedures with other appl-

cations within the current batch. However, the department may,
in its discretion, conduct a comparative review of competing
apptications fram different batches if such appltications are
being reviewed concurrently and if such comparative revigw can
be conducted consistently with atl other time constraints 1m-
posed by Title 50, Chapter 5, Part 3, MCA, and this subchapter.

€103~ ---Appiicationa--whrech-quat+fy-feor-abbreviated-review

gRder --ARM--316-32-13d45--exeept--for--those---deseribad-—+n--AAM -
%6—32-444&246497-need—ne§"be—p+eeed~rn~e-ba§ch-and~muy—be—pfee—
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eased-immediatety--in--asceordance--with--ARM~-46-32-334-without

batehing-or-comparative-review:

AUTHORITY: 50-5-103, 50-5-302, 2-4-201, MCA; Ch. 26, Sec.
3, Laws of 1985; Ch. 477, Sec. 11, Laws of 1987

IMPLEMENTING: 50-5-302, MCA; Ch. 477, Sec. 8, Laws of 1987

16.32.107 NOTICE OF ACCEPTANCE OF APPLICATIONE;-REVHEW

PREECEDYRES {T) _wneén an application is determined to be
complete, the department shal) issue a notice of acceptance +n

aecordance-with-snbsection—€33-betow-which includes the fo!low-
ing:

-

fa) the review period time scheduie;

(b2 the date by which a written request for an informa-—
I_hearing must be received by the department;

fe¢) the manner in which notification will be provided of
the time and place of any informational! hearing which is held;
and

tiona

{d) the manper :1n which the informational hearing will be
conducted.
ERI--Wrthin-+hirty-days-pfter-a-nottce-of-aceeptance--of-a
ecomptete-~-appiiceation--has--been-——tssped -the-department-shatis
safter-consuttation-with-the-ageney-quatified--as-a--heatth-ays-
temas-ageney--putrdsuant-to--42-U - B:€--5e¢-~30015-+ta3de-a-pretimi~
nary-deectston-on-the-appiications-accompanted-by-a-staff-report
and-findings-in-support-ef-the-deetaton---Nottee-of-the-pretim-
+nery-dectoton-shati-be-pubtished-as-provided-itn-sectton-€3i-
€83(2) A notice of acceptance of a <complete apptication
must be mailed to the applicants--an-ageney-quatified-as-a
heatth-systome-ageney-purouant--+e-42--d-8-6~-Bec---3001-Heatth
Bervice~Aet-inctuding-the-chatrman-ef-the-Heat+tith-8ysteme-Ageney
governing-boeard-and-the-chairmean-ef-+the-atfecited-8ub-arca-Coun-
e+d+; and al} licensed health care facilities of the type af-
fected by the application and-heatth--maintenance-organizations
located in the service area,-and--rete-review-agenciea-in-the
s4ate---Comtiguonus-heantth-—-aystemas-ageneies--quatified-pursuandt
to-42--U-B-E--8oc---300+-witt--bBe-notified--+f-the-serviee-arean
borders-one-of-the-surrounding-states-~--AThe notice of pretim+-
nery-deei+ston acceptance must also be eireutatad-as-provided
fer-nettees-ot-aceceptanees-and-published in a newspaper of gen-
eral circulation in the service area affected.
€43--A-notico-of-protiminary-dociston-musd-inetuder
tad--the-review-pertod-acheduter
€b3---~the--date--by--which-a-written-requeat-for-e-pubtie
hearimg-muost-be-reecetved-by-the-departments
fel--the-maprer-+tn-which-notifieation-wit+--be-provrded-of
the-time-and-pltace-of-a-pubttc-hearing-so-requesteds;-and

td3-~~4he-manner--+tn-whiech-the-pubtic-hearing-witi-be-con-
dugted-
AUTHORITY : 50-5-103, 50-5-302, MCA; Ch. 26, Sec. 3, Laws

of 1985; Ch. 477, Sec. 11, Laws of 1987
IMPLEMENTING: 50-5-302, MCA

16 .32 109 INFORMATIONAL_HEARING PROCEDURES €+3---~+f-the
pretiminacry-deeiFTON-F33068-pursuant-to-ARM-16-32-30F¢23-+o-feor
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deniat-of-the-apptieationy-or-in-the-case-of-comparative-reviow
of-compating-appiicationsr-a-pubtic-hearing-musi-be-hetd-no-ta-
ter-than--80-days-fo+itowing-the-+toouance-of-the-pretiminary-de~
eiston-—-Pubtic-notice--of-the--~hearing-must--be-pubtiohed-wrth
the-~pretiminasy--decioion-ae--provided-in--ARM-46-32-107¢33-and
€43

€23€ad--4f-4he-pretiminary-deciston-ta-for-approvet-of-the
appticatien-and--noe-comparative-—-review-+s-requireds-the-nottce
of-pretiminary-deeision--ohatt--inetude--a--statement--that-any
atfected-person--may-request--g-pubtic--hearing-oen-the-apptiea-
tion---Buch-a~~fequest-musi--be-reeceived--by-the--depariment-in
wetbting-within~-35-days-after-pubtication-of-the-netiee-

b The-depacriment--shatt+-hotd--a-heering~-+f-requested-by
the-nageney-quatified-as-a-heatth-asystema-agency--pursdant-to-42
U-6-Br--See---3003--or-—there~-is-substantiat-pubiie-interest-or
atgnificant-oppesition-to-the-apptication-by--affected-peraonsy
as-reftected-in-requests-fer-g-hearing- *

€ed---44-4ne--department-detormines-that-a-hearing-i9-war-
ranted -+t-musi-be-hetd-within-forty—$ive-days-after-receipit-of
the-regquest-

€33---Ati-partiesr—-inetuding-the-deparitment-and-the-quati-
fied-heatth-systemes-agencys-who-wish-to-participate-formatiy-in
the-hearing--oshati-submit--a-pre-hearing--memerandum-te-the-de-
partment-no-tater-than-fifteen-days-priosr-teo-the-hearings-whieh
shati-set—-out-with-as-much-aspeeifieity-as-podstbte-the-party*s
statement-ot--issuesr-contestod-—faetas-points-—ef-taws-antiec+-
pated-witnesses—-and-the--nature-of-their-testimonyr-and-eepies
ef-anticipated-exhibita-

€43--The-heartng-witt~be-bofere-the-deparitment-and-witi-be
conduetod-puresvant-to-the-informal-ruies-of-procedures-2-4-605+
MEA-~~informat-pubtic-teatimeny-may-bo-permittod-at-the~-disere~
tion-of-the-hearingas-officer--

€58)---FThe-record--of-deeision-witi-etose-at-the-¢onctusion
ef-the-hearing----Parties-witi--be-ontitied--to-aubmit-proposed
findinga-of-faets-conetustons-of-taw-and-a-proposed-erder-

€63--Fhe-quatidied-heatih-aystems-pagenty-must-be-gitven-the
espportunity-to-provide-the--department-with--recoemmendatiens-on
dhe-appticantion-within-fifteen-days-after-the-conciuston-of-the
hearing -unteso-anether-period-of-time—-has-been--agrecd-tos-+n
writings-by-4the-heatth-systemo-agency-and-the-depariment-

é€F3rmnThe-department-is-not-a-party-to-the-hearing-for-the
purpeses-ef-2-4-6437-MEA-

£1) During the course of the review period, any affected
person may request an informational hearing by writing to the
depariment. The department may also hold s hearing on its own
initjiative.

£2) A hearing request must be received by the department
within 15 calendar days after the date of the notice of accep-
tence of the completed application appears in the newspaper.

L{3) Notice ot the informational hearing will be given af
teast 14 calendar days before the hearing date by the following
means:

(a) Written potice must be sent by certified mail to the

person requesting the hearing, the applicant, and ail other ap-
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s'icants Aassigned for comparative review with the applicant, if

any Qther persons who have requested notice will be notified
by ordinary mail

fb) Notice to all other affected persons will be by legal
advertisement! in a newspaper with generat circulation in the

service area affected by the application
(c) The notice must indicate:

i) the date of the hearing;
Cii) the time of the hearing;
(iii) the location of the hearing; angd

(iv) the person to whom written comments may be sent
prior to the hearing.

(4) Whenever o hearing is hetd for an _application which
is heing comparatively reviewed with another application, the
hear:ng will be condunted as a jc:pt hearing on alt such appli-~
cations

(5) Any person may commen'! during the hearing and all
commerts made at the hearing wil] be tape-recorded and retained
by the department until the project 1s completed or the certij-
ficate of need expires, The heaving will be informal and nei-
ther the Montana Administrative Procedure Act nor the Rules of
Civil Procedure will apply. Any affected person may conduct
reasonable questioning of any person who makes relevant factual
allegations.

AUTHORITY : 50-5-103, 50-5-302, MCA; Ch. 477, Sec. 11, Laws
of 1887
IMPLEMENT ING: 50-5-302, MCA

16.32.110 CRITERIA AND FINDINGS (1) A certificate of
need will not be issued unless the department determines there
is a need for the proposed new-heat+th-serv+ee project, and that
the proposal is consistent with the state health plan unless
compelling evidence is presented that need for the project
gxigts in spite of projections to the contrary in the plan. In
addition, Bconsistency with the state health plan may be waived
in emergency circumstances that pose an imminent threat to pub-

tic health. Criteria tisted in section 50-5-304, MCA, 42-EFR
173-4425-and the following will be considered by Llhe department
'n making its decision:

Ca) in the case of an epplication proposing a construc-
*ion project, the probable impact that the costs of the pro-
posred construction, including the <costs and methods of energy
conservation, will have on the costs of providing health ser-
vices;

£b3---+n-the-case-of-an-apptieation-prepostng-the-detetron

ef-a-heatth-ssrvices-the -need- - that--the--poputation-presentty
sefrviced-has--fer-the--serviece, the--exdtent-to--whieh-that-need
witl-he-met-pdequately- -bBy- Alierpative —arrapgements propescds
and-the-effeet-of-4he-deietion-on-+the-ab+tity-ef-the-poputation
served-to obitain-needed-serviee-

fed +in-the-case-of an-apptiecatieon-propesing-a--new-heatth
seFvieer

£+3(bY the equal access the medically underserved popu-
lation, as well as all other poputetton people within the geo-
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graphical area documented as served by the applicant, will have
to the subject matter of the proposal .prepesed-new--heatth-ser—
viees-and

€++)-the--effeet-the-proposed-new-heatth-aerviee-witt-have
OR-enGrgy-CORIBFYALIONS

2 I'n the case of any proposed new inpatient health care
factlity or inpatient health care service, the department will
make each ot the following determinations in writing:

{a) the efficiency and appropriatensass of the wuse of
existing |npatiént faciiities providing inpatient services sim-
itar to those proposed, instead of using the proposed fac)ii-
ties or services:

(b)) FThatwhether a superjor alternative to such inpatient
service in terms of cost efficiency and appropriateness de-net

extstexists, or 4hatwhether the development of such alterna-
tives is met-practicable;
tc) Fweatwhether, in the case of new construction, alter-

natives to new construction such as modernization or sharing
arrangements have been considered and-have--been or implemented
to the maximum extent opracticable, and  whether such alterna-
tives would be preferable to new construction:

(d? FThatwhether patients will experience problems nclud-
ing, but not 'imited to, cost, ava:lability, or accessibi !ty
in obtaining inpatient care of the type proposed in the absence
af the proposed new service;

ted Fhat--+n-the-case~af-the-proposat-$er-the-addritton-of
+ong-term-care-bedss-consideration-has-been-given-—teo--the-reta-
tionship-of--~this-addit+ton--to-the-plans-of-other-ageneciess-+a~
eciuding-homoe-heatih-searvieoss—raaponaibio-for--oither-providing
or-financing-+tong-term-carer—-and-

£t3(e) Fhat-the-department-has-constdered-the efficien-
cy and appropriateness of the proposal and the potential impact
the capital and operating costs of the proposal may have on pa-
tient charges-; and

€g3lf) the findings required by subsection (1) of this

rule.

€3)--4n-the-case-af-apn-apptrcation-proposing-the-formation
ef-a-heatth-maintenanee--organt+zation-for--whieh-as29+atanece-may
be-provided--under-42--U-E-E--Bee---300e-the-fottowing-eriterta
shati-appty-:

tad- The-needa-of -enrotied-members and--reasonabty-anttet-
pated--pew- -members -of-~-the-heatth-marpntenanee-organ+tzatrton-os
propocsed-heatth -marntenanec-nrgantzatron: fer-the--mrew-1n5i+tu-
tiapal-heatth-setyieea-propased-to-be-previded-by the-erganiza-
trang

€b3 -FThe-availability ta-a ceest-wffective nnd reoasonabte
manpner-cona:-tent-with-the-basie method of -n-heatth-ma+tntenance
argamtAatron-ar-—proposed--heatth--maintenance--organtzetions-of
the-propescd--new-heatth-serviee-from-other-heatth-ecare-factt+t-
tiea-~--tn-nssessing-the-nava+rtapttity--~of-these--heatith-services
from—these--heatth-care-faetditieas-the-depacriment-shati-consi-
der-onty-whether-the-services-from-these-provideras

£+3I---Woutd-pe-avairiabte--under-a--contract-of--at-i+east-§
years-duratiens
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£4+3----Weutd--be--ava+teblie--and--convenientiy-pocessibie
through-phys+etans-and--other--heatth--professionatis-associated
with--the—-Reatth--maintenance--erganization-or-proposed-heatth
matntenanece-arganizations
€+i+I-Woutd-cont-no--more—than--+f-the--services-were-pro-
vided-by--ithe-heetth--maintenance-organiteation--or-the-proposed
heatth-matntenance-ofrganizations-and
€ivi--Weutd-bo-avaitabte-in-a-manner--which-tas-admintotra-
tivety-feasibite--to-the-heatth-matntenance-organization-or-pro—
posed-heatth-maintenance-organtzations
€43--4tn-the-cess-of-an-apptication--from-a--heatth-mainte-
nance-organteat+ons--a-eertificate--of-need-shati-net-be-donied
with-reapeet-to-such-proposat-when:
tali--Fhe-depariment--has--granted--a--certificate--of-need
whteh-gpthorized-the-deveatopment-of-a~service-or-expenditure-+n
preparation-for-sueh-effering-or-davetopment—-er-siherwisc-made
a-finding~that-such-deveiepment-or-cxpenditure-+a-neededs
Eb3-~-When—the-proposat-of-the-heatth-maintenance-organiza-
tton-t+s-consistent-with--+the-basic--objectivess—-time-asehedutess
and-piana-ef-the-previousty-approved-appliications;-and
te)--When-dentat-woutd-Be-based-sotety-upon-the-faet-there
ta-a-heatth-maintenspnee--organtzetion-—+n--the-same--area-or-the
services-being--reviewed-are--not-discussed-+n-heatth-pians-de-
vetoped-for-the-heatth-service-arear-
£53--Fhe-depariment-shati-net--deny-a--certificate-of-need
wiith-reapeet-to-the-services-propesed-to-be-offered-by-a-heatih
matntenance-organization-for-whieh-—asstatance-may--be-provided
dmrdear-42-U-B8:-€--See--300e-untess-the-department-determines-that
the-service-+a-
tad-~Not-needed-by-the-enretted-or--roaseonabty-antietpated
new-members-—-of-the-heatth-marntenance-orgenization-or-preoposed
heatth-ma+ntenance-organtzations-and
Eb3--Avaitabie-—-from--non-heatth--ma+tntenance-organization
providera-oer-—-ether-heatth--maintenance-organizations-in-a-rea-
senable-and-eost-sftective-manner-whish-is--consistont-with-the
basie-mothadas-—-af-sporation-of-the-heatth-maintenance-organtza~-
ttom-under-42-U-6-6--Bee--3088e~
€63-~tn-the--case-ecf-~-a-now--hoatth-service-—-which-+9-preo-
pesed-+o-be-provided-by-or-through-a-heatth-maintenance-organt-
roation-for-which-asst+stanee-may--be--previded--dndes-~42-Y-8-6~
Bec--300e--and-whiech-imetudes-+n-the-proposat-the-construetions
devetlopment-or-estabtishment-of--a--new--inpatient--heatth-coare
facitity;-the-depariment-shati-determine-whether-utitization-of
the-faettity-by-membero--of-the--apptreant-witi--accouvnt-for-at
teast-7h--pereent-ef--the-projeected--annuat-+n-pat+ent-dayss-as
determined-tn-accerdanes-with-the-recommended--~occupaney-tevets
ander -the-appticabte-heatth-systema-ptans-and-furthermores
fad--—-+t-the-depariment-determines-that-these-membeta-witt
account-for-tess-than-725--pereent—-of--these--patient--dayas-+¢
shatt-review-—-the-propesat-in-aceordance-with-4he-provisions-of
section-50-5-304;-MEA;-—and--sections~€3135--€233-and--€3)-0f-Lhis
futes-o¢
EBI--~tf-the-deparitment-dotermines—that-these-members-wits
aecount-for—F75-poreent-or-more-—of-the--patient-dayar-—-+t-ohatt
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review-the--proepesat-+n--aceordance-with--peetiens-£335-£4)-and
€53-ef-thiz-rute-

€¥303) Same as existing rute.
AUTHORITY: 50-5-103, 50-5-304, MCA; Ch. 477. Sec. t1, Laws
of 1987

IMPLEMENTING: 50-5-304, MCA

16.32. 111 DEPARTMENT DECISION £13€ca3----t+f-pe-request
for-a-hearing-+a-reeeived——-within--the-~i5-day--comment-periods
provided--in--ARM--16-32-360¢23r~-~the-depariment-must-ioade-+4s
tinat-deeision-within-15-days--atter--the--end--of--thoa-comment
pertod-

€BI---tf-a--heering-+e-hetd-pursdant-+0-ARM-16-82-3097-the
tinat-dec+aron-of~the-department-must-beo-inssuved--within-30-days
after-the-conctusiom-of-the-hearing-

fel---These-deaditines-may-be-extended-with-the-eoncurrence
ef-the-affocted-appticants--

€2301) Same as existing rute.

€33(2) Same as existing rute.

€430(3)¢a) The basis for the decision of the department
must be based-omn-the-record-and-conteined-gxpressed in written
findings of fact and conclusions of law, andwhich must be
mailed to the applicantsand al! other applicants assigned for
comparative review with the applicant, atong with a_ notice of
the right to s reconsideration hearing and the deadline for re-
questing such a hearing.-and-any--agency-quatified--as-g-heatth
systema-agenecy--pursvant-te--42-U-E-6---5ee--3603-and-must The
findings, conclysions, and notice will be made available, upon
request, to others for cost. Whenever-the-deparimentis-deei-
sién-invetves-new—heatth-servicea-proposed-by-a~--heatith-matnte-
rance-organizationy-or-the-deparimentis-deciston-to-deny-a-ecer—
tittcate-of-neod-ito-based-on-+4s-findinga-with-respect--4o-pro-
vititon-of-~-heatth-servicos-~4te-minecitiens--and-medicatity-vnder-
served-poputationss—the-deparitment--shati--send--copies--of-the
departmentta-written--findings-and--deeiston-to-Region-Vi+i-ef-
fice-of-the-Depariment-of-Heatth-and-Human-Secvices-at-dthe-4+ime
the-apptieant-+a-netifred-of-the-deparimentias-dee+ston-

(b) Notic in _.summar form t the department’s i
sion the right to st a reconsj t ion hearin and the
deadline for such a request will alsgo be sent to each health

care facility of the type affected by the mpplication or appli-
cations in question within the geographic area affected by the
application(s), and will be published in a newspaper of genera!
circutation in the service area affected.
£€63---44-the--departmentio-decinsion-io-not-consistent-with
4he-Montana-Meatlth-Systema-Plans-the-Montana-Annuat-impiementa-
tien-Pianc-er-the-Montana-Gtate-Heatth-Pians-or-dees-not-concur
with-the-recommendations-of-an--agency--gquatified--aa--a-heatth
systems-ageney--pursuant-to--42-U-56-€--See--30031-the-deparitment
shatt-submit-a-written--detaitod-stptement--of-the——-reasonas-for
the-inconsistencey--te-the-mngency-quatt+fying-es-a-heatth-systems
sgenrey-puarsdant-te-42-U-6-C--Bee--3004--
AUTHORITY : 50-5-103, MCA; Ch. 477, Sec. 11, Laws of 1987
IMPLEMENT ING: 50-5-302, 50-5-304, MCA
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16.32 112 APPFAL PROCEDURES €33 -- Amy-party-to-the-pubire
hearing-hetd--pursuent-to--ARM-16-32-3109-may- request-a-Frecons+~
deratren heartng-before-the-depariment-for Ygeod-caused-

tad--Fer-the-porpose-of-thts-rute- -Ygood-causel--ext+ats-if
the-requester:

€43 - -presents-signifreand-televant-tnfotmatron-not-previ~
rHaty-eanaidered-by the-depariments

fit)-demenotrates-that-there-have-been-srgnificant-changes
in-faeters--or-cireumstances--retted-upen--by—the-depariment-+n
teachtpng-tta~deerdtons-or

€itid-demonatrates-the--depatriment-—-has—-feited-—to-fottow
proecedurat-requirements-in-reaching-+ta-deessien--

fbI)---Fhe-request--must-be--+eeeived-+h--WFrtting-wrth+n-20
tatendar-days-after-the-departmentis-intdt+at--deetaton-has-been
t9sued-amnd-state-forta-constttuting-the-atieged-Ygood-causel:

€ed---The-department--hasa-F--catender-days-frem-reeceipt-of
the-request-in-whieh-to--determine--if--lgeed--cause”--has-been
demonstrated;-and--shali-notify--the-requestots -in-weitingr-of
tta-deeision- -it--the-depariment--determines-Ygopd--causet ex-
+5¢3;-an-+nformat-hearing-shett-be-held-within-20-catendatr-days
after -recerpt-of-the request-

(d3f1) Notice of the date and ltime _of a reconsideration
hearing shall be sent to the person requesting the hearing. the
applicant, any-agene¢y-quatified-ps-a-heatth-systems-ageney-pur-
seaprt-te-42-Y-6-€--Bee--3004-and any other affected person upen
feqdest who reqguests it.

{2) Any affected person who wishes to participate in the
hearing must submit a pre-hearing memorandum and the fee re-
quired by [Chapter 477, Section B8(3), lLaws of 19871 to the de -
partment, no later than 15 days prior to the hearing, in which
is set out with as much specificiltly as possibte a statement of

the issues that person will address at the hearing, the facts
he ptans to contest, the relevant points of law, the witnesses
that persop anticipates ¢calling, the nature of the testimony of
esch witness, and copies of anticipated exhibits No affected

person may participate in _the hearing unless the department has
received such pre-hearing memorandum from _that person by the
prescribed deadline and the required fee i5 paid,.

€3) TIhe fee required by [(Chapter 477, Section 8(3), Laws
of 19871 must he paid by cashier's check made out to the de
partment of health and environmental sciences.

€4y Counset for the department and the health planning
staff may participate in _the hearing to provide testimony and
exhibits, and to cross-examineg witnesses, but need not submit a
pre-hearing memorandum and are not considered parties for the
purposes of section 2-4-613, MCA

{5) A copy of any pre-hearing motion filed by an affected

person after the date the pre -hearing memorandum is due must be
served by mail upoh each person who files such a memorandum.
I f a motion is filed on or _prior to the date the pre-hearing

memorandum_ is5 due, a copy must be served upon eac¢ch person who
has_requested such notice {from the department's hearing oft)-
cer .
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{63 The department’'s hearing officer may reguire the
direct testimony of each party's witnesses to be i1n writing and
fited prior to hearing with the department, with copies served
upon each party who submitted & pre-hearing memorandum.

{7) !nforma! pubtic testimony may be permitted at the
discretion of the hearing officer

te3(8) At the reconsideration hearing, the affected
parties or their counsel will be given the opportunity to pres-
ent written or oral evidence or statements ¢oncerning-+m-eppe-
stt+en-te the department's action and the grounds upon which it
was based, +--written-or-orat-statements-chattenging-the-grounds
upon-which-the-departmentia-action-wao-basedi-and-other-written
er-orat--evidenee-retating-to-the-factors-oen-which-tgood-causel
for-the-hearing-was-based-

€§3(9) The department shal! make written findings of
fact and conclusions of law which state the basis for its deci-
sion within 30 catendar days after the conclusion of the recon-
sideration hearing. These findings of fact and conclusions of
law shall be sant to the-persen-requesting +he heatrngs-the-ap-
pticant; -and the ageney-quatifred -av-the-heatth-systemo-sgeney
pursdant-4o-42-4-5-€---Bee--3001 al| parties participating in
the hearing. Any other affeeted--person upon request may re-
ceive a copy of these findings for cost.

fg3010) The decision of the department foltowing the re-
consideration hearing shall be considered the department’s
final decision for the purpose of appealing the decision 1o
distrigt court

{23---A-party-may-appeat-the-departmentis-inttiat-deciston
direetiy-to-district-couvrt-witheot-f+rst -requesting-a-reeensid-
eration-hearings--+f-the--+s9ue9-on--appeat~de--not-satisfy-the
ertterta-set-forth-in-subseetion-£43¢a3-

AUTHORITY: 50-5-103, 50-5-306, MCA; Ch. 26, Sec. 3, Laws
of 1985; Ch. 477, Sec. 11, Laws of 1987
IMPLEMENTING: 50-5-306, MCA; Ch. 477, Sec. 8(3), Laws of 1987

16.32 . 114 ABBREV!A REVIEW €33-~t4-tho-apptication
does-not-signifiecantiy-impaet--coat--eor--utitization--af-hoatth
eares-the--department-may--conduct-an-abbreviated-review-of-the
projeed-

€23(1) The following are examples of activities that may
qualify for an abbreviated review:

€a)---Pecrease-+tn--bed-capattty -of-a heatth care-factitty
whieh-witt-not-have-an-adverse impact on the-delivery-of-heatth
eare-in-the-serviee-aren-

€b3} -Beecrease-tn-vervices-pravided by -a-heaith-care-fae+t-
f+y—nhrehfwr#+-ne%—have-un-—advofse—+mpaef-«en—+he—-do+?veryAeF
heptth-eare-+tm-the-3ervice-area-

Gea-——-Equ+pmen4—-fep+ueemen%--wh+eh——weu+d-ne{veupand—%he
hea+Qh—care-serv+ee-o¥fered—by—4he—hea+{h~eafe—4ae+++{y=

€d3(a) Same as existing rule.

€e)(b) Same as existing rule.

£€30c) expansion of a geographic service area of a home
health agency providing it does nct expand 'nto an existing
home health service areazi-~Mef-+nto-an-area--+nto-whieh-another
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appticant-in-the-same-bateh-has-proposed-to-expand-

£g3(d) six-month extension of a certificate of need, pur-
suant to Beetiem 50-5-305, MCA-;

th3le) <change of ownership of 0% or wmore f a health
care facility for which a letter of intent was not filed by the
deadline set in 50-5-302(2) and which does not involve a ehange
tm--serviees~--offered--or--0f significant ingcrease in the rates

charged for services or an _ingrepase in bed capacity-i

Lf) an addition of a heaith service described in
50-5-301C12Cc), MCA.

€332 The applicant desiring abbreviated review must

fite a letter of intent with the department requesting an ab-
breviated review of the proposal with justification for the
request.

£€43(3) Same as existing rule.

€63-~4f-4+t--+a-determined--that-abbreviated--review-+s-net
appropriates-the-~-tetter-ef-intent-witi-be-ptacod-in-the-appro-
priate-batehs-corresponding-to-the-date-of-receipt--of-the-tet-
ter-oé-intent;-and-processed-in-gcecordance-with-ARM-46-32-306-

€63(4) Upon acceptance of an application for abbreviated

review, the department shall issue a natice of acceptance in
accordance with ARM 16 .32.107¢33-and~€43(2) . If a request for
an informational! ‘hearing is received within the time specified
in the notice, the abbreviated review schedule will be termi-
nated and the review of the application will continue in ac-
cordance with the normal review procedures.

€73(5) If the department determines there is a need for

the projects-and-aftor—-tahing--inte--consideration-recommenda-
tioms-~frem--the--ageney--quatified--as-a-heatith-systemo-agency
pursvant---te-42--U-8-6-~Eee---3604s and if no requests for a
hearing bhave been received, the department shall issue its
decision within 25 calendar days from the date of publication
of the notice of acceptance issued under paragreph-€63 section
(4}, above.

€83(6) Projects or portions of projects which qualify for
abbreviated review under subsection €23¢d3 (1)Cal) of this rule
must be approved if the department determines that the health
care facility for which the expenditures are proposed is need-
ed, and that the expenditures are consistent with the state
health plan.

€93(7) Notice of Thethe department’s decision, the right
to a reconsideration heari nd the 1in for requ tin
such a hearing must be sent by certified mail to the applicant
and-+he-agemey-quatified-as-the-heatth-systems--agency-pursvant
te-42--U-B8-E--S5ee---300+. Notice to A++all other affected per-

s0nNs must wit! be met+fred by newspaper advertisement.
AUTHORITY : - 50-5-~103, 50-5-302, MCA; Ch. 477, Sec. 11, Laws
of 1987

IMPLEMENT ING: 50-5-302, MCA

16 32 118 DURATION OF CERTIFICATE; TERMINATION; EXTENSION

1) Same as existing rule.

(21Ca) A holder aof a certificate of need may submit to
the department a written request for a 6-month extension of his
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certificate of need, for good cause. FThe-request-must-be sub-
mitted-at-+teast-386-catendar-days-betore-exptration-—-of-the-cer-
tifieate-of--need---The request must set forth the reasons con-
stituting good cause for the extensiony-and-muat-be-accompanied
by--an--atfidavit-rverifytrng--that-att-+ntormatron-sobmitted-+9
true-and-correed.

(b) Within 20 days after receipt of the request, the de-

partment must issue its written decision granting or denying
the extension. The decision muat be sent to the applicant by
certified mail, and distributed at cost to others who request

it-mo-provided-+n-~ARM-36-308-3331¢43.

(c) Reconsideration of the department's decision may be
requested hol r and eenducted--as--provided-in-ARM
$16-32-442¢4> will be granted if the reguester:

iy presents significant relevant information not pre-
vi s i d the de rt i or

(ii} _demonstrates that there have been significant ¢han-

in factors r i mst i fn 1 r
in reaching its degcision.

(d) "Good <cause" for the purpose of 4mh+a subsection
(2)Ca) includes but is not limited to, emergency situations
which prevent the recipient of the certificate of need from
obtaining necessary financing, commencing construction, or
implementing a new service.

AUTHORITY : 50-5-103, 50-5-305, MCA; Ch. 477, Sec. 11, Laws
of 1987
IMPLEMENT ING: 50-5-305, MCA

16.32.136 CERTIFICATE OF NECD APPLICATION: INTRODUCT I ON
AND COVER LETTER (12 It is suggested that the applicant con-
tact the Bureau of Health Planning end-Aesource-Devetopment-be-
fore completing and submitting the necessary information. 1t
is possible that some information |listed in 16.32.137 may not
be required for a simple review, or that additional information
wilt be reguired for a complex review. If an early contact is
made between an applicant and the appropriate review agency,
the applicant wili be made aware of what will be required in
specific cases before a forma! application is completed and
submitted.

(2) The applicant must previde send a cover letter, cop-
taining the information set out in (3) below which is applica~
ble to the project, amd-send-the-orig+nat--and-ene—-eepy o the
Bureau of Health Planning-and-Resource-Devetopment, Depattment
of Health and Environmental Sciences, Cogswell Building, Capi-
tol Station, Helena, Montana, 59620. The cover letter must ac-
company the original and each of the nine copies of the jnfor-
mation required by ARM 16.32. 137

3} The following information must appear in athe cover
tetter-accompanying-the-apptication-proper:

(al-Cc¢) Same as existing rule

{d) whether the project involves any of the following:

(i} Same as existing rute.

(ii) the acquisition of equipment and the construction of

any building necessary to house the equipment requiring a capi-
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tal expenditur~ aof more than 5605068 $750,000-;

Ciii) the construction, remodeling, renovation, or re-
pltacement of a health care facility requiring a capital expen-
diture of more than 758,000 $1,500, 000-;

(iv) a change in bed capacity thr h_an in a i h
numher of beds or a reltocation of beds from one facility of

site to another By-mere-than-10-beda--or~-40%--~af-the--4otat-++-
censed bed-ecapaettys;-whichever-+o-+ose-

(v) addition of health services to be offered in or
through a health care facility and which were not offered on a
regular basis in or through such health care facility within
the previous t2-month period and which will result in addi-
tional annuat aperating and amortization expenses of 631085600
$150,000 or more=j

(viY acquisition by any person of major medical equipment
uplens it is. lo replace vguipment performing substanfially the
same cervice and in _the same manner-;

{(vii) the expansion of a geographic service area of a home
health agency~;

(8)-(k) Same as existing rule.

AUTHORITY: §0-5-302, 2-4-201, MCA; Ch. 477, Sec. 11, Laws
of 1987

IMPLEMENTING: 50-5-302, MCA

16 _32.137 CERTIFICATE OF NEED APPLICATION -= REQUIRED
INFORMATION The foltlowing information must be included in a
certificate of need application, on forms provided by the de-
partment:

€1)-02) Same as existing rule.

(3) A discuss¢ion of planning and environmental considera-
tions, including the following information:

ta) an explanation of how the proposed service or facil-
ity is compatible with the current State Heaith Plan-and-Heatth

Systema-Pon. If it is not compatible, ' an expianation of why
it should be approved;

(b)-Ce) Same as existing fule.

(4)Cad)~-(c)(itii} Same as existing rule.

tiv) the name and title of the chief administrator of the
applicant*s facility, and whether employed by the appticant or
another organization as identified in peragraph (d) below;

(dy-{f2 Same as existing rule.

(5)-(6)(d) Same as existing rule.

tey-—-fer-outpatient-ecoenterss—the-current-and-preposed-ea-

paet+ty-for-sutpatient-proceduresys
£43Ce) Same as existing rule.
¢g3(f) Same as existing rule.
tn3lg) Same as existing rule.
(7)3-€11) Same as existing rule.
AUTHORITY : 50-5-302, 2-4-201, MCA; Ch 477, Sec. 11, Laws
of 1987
IMPLEMENT ING: 50-5-302, MCA
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4 The above amendments are necessary pramarily to re-
flect and respond to changes in the certificate of need (CON)
fegislation made by the 1987 Legislature. Generally, the
amendments were made for the following primary reasons:

a All references to the Health Systems Agency, federal
health ptanning law and rules, and the Health Systems Pian were
deleted, since they no longer exist.

b Since the creation of health maintenance organiza-
tions no tonger is subject to CON review, all references to
HMO's were altered accordingly.

c. Hearing requirements were changed to reflect the fact
that any hearing prior to the final decision is now informa-
tiona! rather than adversarial, and the reconsideration hearing
is expanded to allow complete, rather than |imited, review of
the Department’s decision.

d. Since the types of proposal!s which can be batched are

limited toe two categories oniy (addition of beds or major medi-
cal equipment) batching language was amended accordingly.

The rationate for amendments, in addition to those made
for the above reasons or to conform the rules to other new
statutory language, edit, or clarify, are as follows:

16.32.101 Definitions The amendment of (4)(b) deleted a
category which never was subject to CON review.

16.32.103 Submission of Letter of Inptent Particular pro-
visions are added for Letters of Intent (LO1°'s) for facitity
acquisitions and the addition or relocation of small numbers of
beds . The list of items an LOI must contain is altered to
delete the description of other facitities (which the Depart-
ment does not need in an LO!}, and to add the name of a speci-
fic contact person. The primary change is that if the Depart-

ment decides a proposal invoiving a small number of beds must
undergo CON review, the batch in which it will be placed will
be determined by the date a full LO} is suybmitted, because,

otherwise, interested members of the public couild not always be
notified in time to submit a challenging LO!.

16.32. 106 Batching Periods; Submission of Applications
Nine, rather than four, copies of an application are now re-
quired due to the number of individuals dealing with each sub-

mission, The reference in (9) to fees is 1ntended to ensure
the Department’s fee is properly submitted along with an appli~
cation. Finally, (10) was deleted because it was inaccurate

and is adequately coverad in ARM 16.32 114,

16.32 107 Notice of Acceptance of  Applicatigns Direct
nnotice to rate review agencies was deieted because of lack of
response from such agencies in the past.

1€.32 109 Informational Hearing._  Procedures The amend-
ments reflect the statutory <change in nature of the pre-deci-
sion htearing and the change 1n time frames for review

16 .32 . 110 _Criteria and Findings The amendment i1n section
(1) reflects longstanding CON review practice as well as court
decisions concerning the role of state health plans.

16,32 111 Department Decisjon The items added to the no-
tice of decision and the manner in which notice is to be given
are intended to ensure that all atfected persons are informed
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of their rights.

16.32. 112 Appeal Procedures This rule now incorporates
some of the procedural requirements previously specified in ARM
16.32.109 and/or found wusefu! in practice (e.g., pre-hearing
memoranda and pre-filed testimony). The Department is no long-
er required to submit a pre-hearing memorandum in order to par-
ticipate in the hearing, since Department staff shou!d lagical-
ly be involved in any case, and staff time is extremely |imit-
ed. Finally, the rule specifies the manner in which the statu-
tory fee must be paid, as it does the effect of non-payment.

16.32.114 Abbroviated Review The contents of the notice
ta the public of the decision are expanded to give adegquate
notice of available remedies and to match that normaliy given
in practice.

16 32 118 ODuration of Certificate; Termination; Extension
Ap extension request no longer must be submitted 30 days prior
to expiration of the CON because the statute does not require
it and because the Department does not want to be bound by it.
S3ince an affidavit has not proved inherently valuable, it was
eliminated. Grounds for reconsidering the Department’'s deci-
sion to grant or deny a CON extension were incorporated verba-
tim instead of by reference, with the exception that Department
procedural error is no longer included, being largely irrele-
vant in this context.

16.32.136 Certiticate of Need Application; Introduction

and Cover Letter and

16, 137 Certificate of Need A 1i ti -- . Re 1 red
Information ARM 16.32.136 was clarified so that there was no

question that a cover letter shoul!d accompany the original and
egach of the nine copies submitted of the information required
by ARM 16.32.137.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views, or arguments may also be submitted to Robert

L. Solemon, Cogswell Building, Capitel Station, Helena, Montana
£9620, no later than June 25, 1987.
6 Robert L. Solomon at the above address has been des-

ignated to preside over and conduct the hearing.

/ ) i
)ﬂlé-f/;;ﬁkékuf%\ 2
Youn o/ Dnvuy(, M.D./, Director
Department of Health and
Environmenta! Sciences

Certified to the Secretary of State May 18, 1987,
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING
Adoption of a Rule ) ON THE PROPOSED ADOPTION
regarding the impairment ) OF TEMPORARY RULE

rating panel )

TO ALL INTERESTED PERSONS:

1. On June 10, 1987, at 11:00 a.m., a public hearing
will be held in Room 303 of the Workers' Compensation
Building, 5 South Last Chance Gulch, Helena, Montana, to
consider the proposed adoption of a temporary rule
regarding the impairment rating panel by the Division of
Workers' Compensation.

2, The rule as proposed to be adopted provides as
follows:

RULE I. IMPAIRMENT RATING DISPUTE PROCEDURE (1) An
evaluator must be a qualified physician 1icensed to
ptactice in the state of Montana under Title 37, chapter
3, MCA, and board certified in his area of speclalty
appropriate to the injury of the claimant. The claimant's
treating physician may not be an evaluator. The division
will develop a list of evaluators which may include those
physicians nominated by the Board of Medical Examiners.

(2) The division will arrange evaluations as close to
the claimant's residence ag reasonably possible.

(3) The division will give written notice te the
parties of the time and place of the examination. If the
claimant fails to give 48 hours notice of his inability to
attend the examination, he is 1liable for payment of the
evaluator's charges incurred except for good cause shown.

(4) The division may request a party to submit all
pertinent medical documents including any previous
impairment evaluations to the selected evaluator.

(5) Any party wanting to provide information to an
evaluator or inquire about the status of an evaluation
shall do so only through the division.

(6) The impairment evaluators shall operate according
to the following procedures:

(a) The -evaluator shall submit a report of his
findings to the division, claimant and insurer withiln
fifteen (15) days of the date of the examination.

{(b) If another evaluation is requested within 15 days
after the first evaluator mailed the first report, the
division will select a second evaluator who will render
an impairment evaluation of the claimant.

MAR Notice No. 24-29-13 10-5/28/87



-661-

(¢) The second evaluator shall submit a report of his
findings to the division, clalmant and insurer, within
fifteen (15) days of the date of the examination.

(d) The division shall submit both reports to the
third evaluator, who shall then submit a final report to
the division, claimant and insurer within thirty (30) days
of the date of the examination. The third evaluator must
obtain division approval prior to seeking other
consultation. The final report must certify that the
other two evaluators have been consulted.

(e) If neither party disputes the rating in the final
report, the Imsurer shall begin paying the impalrment
award, if any, within 45 days of the third evaluator's
malling of the report.

(f) Either party may dispute the final impalrment
rating by filing a petition with the Workers' Compensation
Court within fifteen (15) days of the third evaluator's
mailing of the report.

(7) If a claimant obtains an impairment rating from
any physician other than his attending physician without
prior approval of the linsurer, the insurer 1is not 1liable
for payment of either the ©physician's bill or the
impairment rating.

3. The rationale for adopting this rule 1is to
establish procedures for the operation of the impairment
rating panel under the provisions of the Workers'
Compensation Act. This rule 1is authorized by Section
39-71-203, MCA, as amended by Section 5 of Chapter 464 of
the Laws of 1987 and by Section 24 of Chapter 464 of Laws
of 1987. This rule implements Section 24 of Chapter 464
of Laws of 1987.

4, James Kell, Hearing Examiner of the division, has
been designated to preside over and conduct the hearing.

5. Interested parties may submit their data, views and
arguments, either orally or in writing, at the hearing.
Written argument, views or data may also be submitted to
James Keil, Hearing Examiner, Division of Workers'
Compensation, 5 South Last Chance Gulch, Helena, Montana,
59601, no later than June 10, 1987,

6. The rule 1is proposed as a temporary rule pursuant
to Chapter 8 of Laws of 1987. This rule will become
effective from the date of adoption until no later than
October 1, 1987. The division will be giving notlce of
hearing with the intent to adopt a permanent rule in the
interim period.

o ! e
P (G ridpmaor
ROBERT ¥.. ROBINSON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

Iin the matter of the ) NOTICE OF PUBLIC HEARING
Adoption of a Rule ) ON THE PROPOSED ADQPTION
regarding distribution ) OF TEMPORARY RULE
of benefits from the )

)

uninsured employers fund
TO ALL INTERESTED PERSONS:

1. On June 10, 1987, at 9:00 a.m., a public hearing
will be held in Room 303 of the Workers' Compensation
Building, 5 South Last Chanhce Gulch, Helena, Montana, to
consider the proposed adoption of a temporary rule
concerning distribution of benefits from the uninsured
employers fund by the division of workers' compensation.

2. The rule as proposed to be adopted, provides as
follows:

RULE T OUNINSURED EMPLOYERS FUND DISTRIBUTION (1)
Any claimant incurring an Industrial injury or
occupational disease in the course of employment with an
uninsured employer on or after July 1, 1987, is eligible
to apply for benefits by completing forms provided by the
division. Upon receipt by the uninsured employers' fund
of properly executed forms from a claimant, the division
will initiate an investigation to determine whether the
claimant meets eligibility requirements for the uninsured
employers' fund. If claimant is found to be eligible, the
division will send a written notice to the employer
advising of the employers' responsibilities under the law.

(2) Compensation may be paid from the date the fund
accepts liability for a claim, if sufficient funds are
available.

(3) Estimated costs of administration for the fiscal
year will be prepaid at the beginning of the fiscal year.
Actual costs will be reviewed gquarterly and adjustments
will be made as required. The fund shall maintain a
minimum balance sufficient to cover bad debts,
administrative costs and other charges deemed appropriate
by the division. The difference between the fund balance
and the minimum balance shall be known as the "available
balance" which is the amount to be utilized for making
payments.

(4) Once a month the division shall specify a
percentage at which all known wage loss benefits due for
the prior month under Sections 39-71-701, 39-71-702, and
39-71-703, MCA, will be paid which shall be known as the
“Uninsured Rate Factor® (URF). This factor will be
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calculated by dividing the available balance for the month
by the total wage loss benefits due for the month. Only
those benefits included in the calculation of the URF at
the time 1t is calculated will be paid during the month
for which the URF is set. The URF shall not exceed 100%.
The fund will not make payments for any month 1in which the
URF falls below 17%. The division shall maintain records
of the URF established for each month.

(5) If funds are availlable after payment of all wage
loss 1liabllities, medical and other benefits may be paid
at an appropriate percentage.

(6) The Division will coordinate collection of moneys
for benefits. Amounts collected from employers will be
set aslde and directed to the individual claimants or
returned to the uninsured employers fund if benefits were
paid on behalf of the clailmant. Employers will be charged
a collection fee to be established by the division which
will be credited to the uninsured employers' fund.

3. The rationale for adopting this rule 1is to
establish a reasonable procedure for distributing benefits
from the uninsured employers fund as funds are avallable.
This rule is authorized by Section 39-71-203, MCA, as
amended by Sectlon 5, and extended by Section 69 of
Chapter 464 of the Laws of 1987. This rule implements
39-71-503, MCA, as amended by Section 14 of Chapter 464 of
Laws of 1987.

4., James Keill, Hearing Examiner of the division has
been designated to preside over and conduct the hearing.

5. Interested parties may submit their data, views and
arguments, elther orally or in writing, at the hearing.
Written argument, views or data may also be submitted to
James Kell, Hearing Examiner, Division of Workers'
Compensation, 5 South Last Chance Gulch, Helena, Montana,
59601, no later than June 10, 1987.

6. The rule is proposed as a temporary rule pursuant
to Chapter 8 of Laws of 1987. This rule will become
effective from the date of adoption until no later than
Octeober 1, 1987. The division will be giving notice of
hearing with the intent to adopt a permanent rule in the
interim period.

A B
. BINSON
Administfator

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In The Matter of Adoption ) NOTICE OF PUBLIC HEARING
of Rules regarding ) ON THE PROPOSED ADOPTION
rehabilitation ) OF TEMPORARY RULES

TO: ALL INTERESTED PERSONS

1. On June 10, 1987, at 10:00 a.m., a public hearing
will be held in Room 303 of the Workers' Compensation
Building, 5 South Last Chance Gulch, Helena, Montana, to
consider the proposed adoption of temporary rules
regarding rehabilitation by the Division of Workers"
Compensation.

2. The rules as proposed to be adopted provide as
follows:

RULE I REHABILITATION PANELS (1) Prior to referral
to a rehabilitation panel, the following requirements must
be met:

(a) The worker has not returned to work,

(b) the insurer has made a written request to the
division, on a form approved by the division, to refer the
worker to a rehabilitation panel, and

(¢} the insurer has submitted to the division all of
the worker‘s medical records, rehabilitation reports, and
other pertinent information in its possession.

(2) (a) Rehabilitation panels may convene 1in the
following cities in Montana as often as necessary in order

that the rehabilitation panel evaluations are
expeditiously handled:
(1) Butte

(ii) Billings

(iii) Missoula

(iv) Kalispell

(v) Helena

(vi) Bozemah

(vii) Great Falls

(by If a worker 1is receiving total rehabilitation
benefits, the panel shall issue a report within the time
period for which the worker is eligible for the benefits,
unless the period 1is extended by the Insurer or the
division as provided in Section 44(3) of Chapter 464 of
Laws of 1987.

(c) the worker and insurer shall be given written
notice of the date and place the panel will convene,

(d) If additional information 18 required in order to
provide a complete report, the panel shall request this
information from any person or persons who have access to
this information and then reconvene at a later date to
complete the report.

MAR Notice No. 24-29-15 10-5/28/87



~665-

(3)(a) The members of the rehabilitation panel, after
reviewing all pertinent information submitted, shall issue
a written report.

(b) The report shall be signed by each member of the
panel and contain the following information:

(i) a finding of the first appropriate option in
Section 36 of Chapter 464, that the worker is suited for
and what information supports this option, and

(11) a finding of why any prior option in
Section 36(2) of Chapter 464 does not apply to this worker.

(¢) If the panel's findings support the options of
Sections 36(2)(a), (b), or {(c), of Chapter 464 (return to
the same position; return to a modified position; or
return to a related occupation sulted to the claimant's
education and marketable skills), as suitable for
returning a worker to work, the report should also contain
the tollowing information:

(1) a finding of the type of job or jobs 1in the
worker's local and statewlide job pool,

{(1i) a finding that the jobs are part of the
worker's job pool as defined in Section 34(7) of Chapter
464, and

(i111) a finding of the worker's anticipated
earnings based on his level of experience stated elther as
a range or an average of anticipated earnings for both the
local and the statewide job pool.

(d) If the panel's findings support the options of
Section 36(2)(d) of Chapter 464 (on-the-job training), as
suitable for returning a worker to work, the report should
also contain the following information:

(1) a finding of the type or types of on-the-job
training programs in the worker's local or statewide job
pool,

(i1) a finding that the jobs are part of the
worker's job pool as defined in Section 34(7) of Chapter
464, and

(iii1) a finding of the worker's anticlpated
earnings based on his level of experience stated either as
a range or as an average of anticipated earnings for both
the local and the statewide job pool.

(e) If the panel's findings support the option of
Section 36(e) or (f) of Chapter 464 {(short-term retraining
program or long-term retraining program), as necessary for
returning a worker to work, the report shall also contain
the following information:

(1) a finding of the type and length of
retraining program that has been identified as suitable
for the worker and the information supporting his finding,

(11) a finding of the positions that will be
available to the worker in the local or statewide job pool
following retraining, and

(i11) a finding of the worker's anticipated
earnings following retraining either as a range or an
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average of the anticipated earnings in both the worker's
local and statewide job pool.

(f) If the panel's findings support the option of
Section 36(g) of Chapter 464 (self-employment), as
suitable for returning a worker to work, the report shall
also contain the following information:

(1) a finding of the area or areas of
self-employment that are commensurate with the worker's
abilities, education, work experlence and medically
determined restrictions and what information supports this
finding,

(ii) a finding of the limitations the worker may
have in self-employment including physical limitations and
any limitations in the worker's abllity to manage the
business,

(ii11) a finding of what assistance will be
necessary in the day-to-day running of the business or in
the area of business management, and

(iv) & finding of the worker's anticipated
earnings from the self-employment venture.

RULE II AUXILIARY REHABILITATION BENEFITS (1) A
claimant may request auxiliary rehabilitation benefits and
obtain the insurer‘'s authorizatlon pricr to incurring such
expenses.

(2) Travel and relocation expenses may be paid to a
worker on the same 3Schedule as reimbursed to state
employees in the course of state business.

(3) Mileage and per diem expenses may be paid for up
to five round trips in searching for new employment.

{4) Relocation expenses include actual expenses of
moving by a commercial mover, or actual charges for rental
of a truck or trailer by a commercial rental company and
receipted fuel expenses.

(5) Auxiliary rehabilitation benefits do not 1include
the expenses of long term commuting.

(6) The division may order the insurer to pay such
other reasonable and necessary auxiliary rehabilitation
benefits as it deems appropriate.

3. The rationale for adopting this rule 1is to
establish procedures for the operation of rehabilitation
panels and to detail substantive provisions of the
rehabilitation statutes within the Workers' Compensation
Act. This Rule 1is authorized by Section 39-71-203, MCA,
as amended by Section 5 and extended by Section 69 of
Chapter 464 of the Laws of 1987. This rule implements
Sections 34 through 50 of Chapter 464 of Laws of 1987.

4, James Keil, Hearing Examiner of the division has
been desighated to preside over and conduct the hearing.

5, Interested parties may submit their data, views and
arguments, either orally or in writing, at the hearing.
Written argument, views or data may also be submitted to
James Keil, Hearing Examiner, Division of Workers'
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Compensation, 5 South Last Chance Gulch, Helena, Montana,
59601, no later than June 10, 1987.

6. The rule is proposed as a temporary rule pursuant
to Chapter 8 of Laws of 1987, This rule will become
effective from the date of adoption until no later than
October 1, 1987. The division will be giving notice of
hearing with the intent to adopt a permanent rule in the
interim pertod.

/,c‘/mwn
RDBBRT J’ KOB' INSON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED RULE
Adoption of a Rule )
regarding time limits for ) (No Public Hearing
administrative review and ) Contemplated)

)

contested case hearings

TO ALL INTERESTED PERSONS:

1. On July 1, 1987, the Workers' Compensation Division
rroposes to adopt a rule setting time limits for requests
for adminisprative review or contested case hearings on
agency actions.

2. The proposed rule provides as follows:

RULE T TI LIMITS (f) A party seeking administrative
review under ARM 24,29.206 must make a written request for
administrative review to the division within ninety days of
notice of adverse action.

(2) A party seeking & contested case hearing under ARM
24.29.207 must make a written request to the division for a
contested case hearing within thirty days of notice of the
results of an administrative review or within ninety days
of notice of adverse action.

(3) A party seeking judicial review of a final order of
the division after a contested case hearing must file a
petition with the workers' compensation court within thirty
days after notice of the final order.

(4) A party is considered to have been glven notice on
the date a written notice is personally delivered or three
days after a written notice is mailed to him. A reqguest
for administrative review, contested case hearing, or
judicial review must be received in the division or court
within the time limits set forth above. The time limits
for request for administrative review or contested case
hearing may be extended by the division for good cause,

3. The rationale for adopting this rule is to sget a
reasonable time limit on requests for administrative review
or contested case hearings 1in order to establish some
finality in the hearing process. This rule is authorized
by Section 39-71-203, MCA, and implements Title 2, Chapter
4, Part 6, MCA.

4. Interested parties may submit their data, views or
argument concerning this proposed rule in writing to
William R. Palmer, Assistant Adminlstrator, Workers'
Compensation Division, 5 South Last Chance Gulch, Helena,
Montana, 59601, by June 29, 1987.
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5. It a person who is directly affected by the proposed
adoption wishes to express data, views, and arguments,
orally or in writing, at a public hearing, they may make a
written request for hearing and submit this request along
with any written comments to William R. Palmer, at the
address above, no later than June 29, 1987,

6. If the division receives request for a public
hearing on the proposed rule from 25 persons who are
directly effected by the proposed rule or 10% of the
population of the State of Montana, from the Administrative
Code Committee of the Legislature, from a governmental
subdivision or agency, or from an assoclation having not
less than 25 members who will be directly affected, a
hearing will be held at a later date. The rule will affect
insurers, employers, workers, attorneys and other parties
who do business with the workers' compensation division.
If a hearing 1s requested, notice of a hearing will be
published in the Montana Administrative Register at a later
date.

T B e D
= e\ g . e
ROBERT J OBINSON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF ARM
24.29.705 and
24.29.3503

In The Matter of Amendment
of ARM 24.29.705 and
24.,29.3503 Regarding
Corporate Qfficer Coverage
Under the Workers'
Compensation Act.

(No Public Hearing
Contemplated)
TO: ALL INTERESTED PERSONS .

1. On Julv 1, 1987 the Workers' Compensation Division
proposes to amend existing rules concerning the coverage
of corporate officers under the provisions of the Workers'
Compensation Act.

. 2. The proposed amendments are as follows:

24.29.705 ELECTION NOT TQ BE BOUND -- CORPORATE
OFFICER (1) through (3) and (5) same as existing rule.

(4) An electlon under Sections (1) or (3) of this rule
is not valid until approved by the division for corpora-
tions insured under plan No. 1 and plan No. 2 or until
approved by the State Insurance Fund Bureau for corpora-
tions insured under plan No. 3.

AUTH: 39-71-203, MCA

IMP: 39-71-410, MCA.

24.29.3503 ELECTION OF CORPORATE OFFICERS NOT TO BE
BOUND (1) The election Dy a corporate officer not to be
bound under 24-29:-326% ARM 24.29.705, may become effective
on the effective date of plan 3 coverage, provided a divi-
sion endorsement form 2% i1s received and approved by the
state fund prior to or at the time of recelipt of the
initial deposit. Thereafter, an election 1is not wvalid
until a division endorsement form 245 1s received and
approved by the State Fund. An_approved election by a
corporate officer not to be bound will remain in effect
until the policy is cancelled or the officer notifies the
State Fund in writing to cancel such election.

AUTH: 39-71-203 and 39-71-2303, MCA

IMP: 39-71-2303, MCA

3. These rules are being amended to clarify the
process by which a corporate officer may elect not to be
bound by the Workers' Compensation Act. These amendments
clarify that such elections must be presented to the divi-
sion for those corporations insured under plan No. 1 or
plan No., 2 of the Act, and to the state insurance fund
bureau for corporations insured under plan No. 3.

4. Interested parties may submit theilr data, views or
comments concerning these changes in writing to William R.
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Palmer, Assgistant Administrator, Workers' Compensation
bivision, 5 South Last Chance Gulch, Helena, Montana,
59601, by June 29, 1987.

5. If a person who 1is directly affected by the pro-
posed amendments wishes to express data, views and argu-
ments orally or in writing at a publie¢ hearing, they must
make a written request for a hearing and submit this
request along with any written comments to William R.
Palmer at the address above no later than June 29, 1987,

6. If the division recelves requests for a public
hearing on the proposed amendments from 25 persons who are
directly affected by the proposed amendment or 10% of the
population of the state of Montana, from the Administra-
tive Code Committee of the Legislature, from a govern-
mental subdivision or agency, or from an assoclation
having not less than 25 members who will be directly
affected, a hearing will be held at a later date. These
amendments will affect all corporate officers and corpora-
tions operating in this state. If required, a notice of
hearing will be published in the Montana Administrative

Reglister at a later date.
T
P .

ROBERT J ./ ROB ON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: May 18, 1987
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BEFORE THE DEPARTMENT CF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND-
MENT of Rule 42,17.105

mented through the TEMPORARY

NOTICE OF PROPOSED AMENDMENT
of Rule 42,17,105

This amendment is imple-
mented through the TEMPORARY

)
)
This amendment is imple=- )
)
)

RULEMAXING PROCESES. RULEMAKING PROCESS,

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 29, 1987, the Department of Revenue proposes to
amend rule 42.17.105 relating to Withholding Allowances,

2. The rules as proposed to be amended provide as follows:

42.17.105 COMPUTATION OF WITHHOLDING (1) The amount of tax
withheld per payroll period shall be calculated according to the
tcllowing four-step tormula: (a) remains the same.

(b) T =Y = 1400N
where T is the annualized net gross income; and

N is the number of withholding exemptions claimed.

Jf T in Step (b} is less than or egual to 0, then the amount to
be withheld during the pay period is 0. If T is greater than 0,
then the annualized tax liability is calculated using:

{c) X = A + B(T-C) where X is the individual's annualized
tax liability the parameters A, B and C are chosen from the
following rate schedule:

ANNUALIZED NET
GROS5 INCOME T

At bease But hess Than A B €
[ 9 § 67558 & ] 2:6% & ]
67596 145608 +7:734 4-4% 6+5980
247666 327660 523:38 6v1% 1476080
327806 and over 1;585+48 esH% 327866
At Least But Less Than A B [
$ [} $ 6,590 s 0.00 3.1% $ o
T_6,590 14,600 207,29 5.3% 6,590
14,600 32,000 628,82 7.3% 14,600
32,000 and over 1,899.02 7.8% 32,000
_ X
(d) w = B
where W is the amount to be withheld for the payroll period;

X is the annualized tax liability; and
P is the number of payroll periods during the year.
(2} This rule is effective tor quarters beginning January
1, 1987.
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3. It is necessary to amend this rule because the 1987
Legislative Session enacted a 10% surtax on state income taxes
effective for the tax year 1987. Since the surtax will be paid
on all income earned in 1987, but the increased withholding does
not become effective until July 1, 1987, it is necessary for the
department to increase the Montana State Income Tax Withholding
Tables by 20% for the last six months of calendar year 1987 to
balance amounts withheld with the estimated tax liabilities of
taxpayers. The department will reevaluate the withholding
tables prior to January 1, 1988, to determine the proper with-
holding needed to balance amounts withheld with final tax lia-
bilities tor as many Montanans as is practicable for calendar
year 1988,

It is necessary to adopt this temporary rule so that the
taxpayers of the State of Montana will have had taxes withheld
to insure payment of any state tax liability for tax year 1987.
If the amendment to this rule were not made through the tempo-
rary rule process and effective by July 1, taxpayers would be
confronted with a larger increase in withholding over fewer
months of time in 1987,

4, Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Clec Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than June 26, 1987,

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than June 26, 1987.

6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever 1is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the Legisla-
ture; from a governmental subdivision, or agency; or from an
assoclation having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published by the department by the means consid-
ered most effective and practicable. Ten percent of those per-
sons directly affected has been determined to be 25.

7. The authority of the Department to make the proposed
amendments is based on 15-30-305, MCA and Sec. 6, House Bill
904, 1987 Ses. The rules implement 18-30-202, MCA,

7 xg:;
JOHN p. LaFAVER, Dlrector
Degartment of Revenue
S
Certified to Secretary of State 5/18/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPT- ) NOTICE OF PROPOSED ADOPTION
TION of Rules I through XI - ) of Rules I through XI - Accom-
Accommodations Tax. These ) modation Tax. These rules are
rules are adopted through ) adopted through the TEMPORARY
the TEMPORARY RULEMAKING } RULEMAKING PROCESS,

)

PROCESS .

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 29, 1987, the Department of Revernue proposes to
adopt Temporary Rules I through XI as described below relating
to the Accommodations Tax,

2. The temporarv rules are proposed to he adopted to pro-
vide for implementation of the Accommodations Tax. The tax was
enacted by the 1987 Legislature. It is anticipated rules will
be written in the following areas:

RULE NO. I Definitions The rules will detine such terms
as lodging, average daily accommodation charge, owner/operator.
AUTH: H.B. 84, Sec. 11, 8L 1987 1IMP: HB 84, Secs. 1-15, SL 1987

RULE NO. II COLLECTING THE TAX Specific guidelines will
pbe given the owner or operator to determine whether a facility
must collect the tax. This will include the computation of the
60% ot the state lodging rate and the length of the rental peri-
od,

AUTH: HB 84, Sec. 11, SL 1987 IMP: HB B4, Secs. 1-15, sL 1987

RULE NO. II1 EXEMPT CHARGES Specific information regard-
ing exempt facilities and exempt charges will be provided for
the operators. These will include health facilities, youth
camps, lodging provided for the tederal government, and lodging
furnished an TIndian on the reservation.

AUTH: HB 84, Sec. 11, 8L 1987 IMP: HB 84, Secs. 1-15, SL 1987

RULE NO. IV MULTIPURPQSE FACILITIES Treatment of rooms
not used for lodging will be clarified.

AUTH: HB 84, Sec. 11, sL 1987 IMP: HB 84, Secs. 1-15, sL 1987

RULE NO. V COMBINED SERVICES Guidance will be provided
for allocating charges for services combined with lodging.

AUTH: HB 84, Sec. 11, SL 1987 IMP: HB 84, Secs. 1-15, SL 1987

RULE NO. VI REGISTRATION PROCEDURES Guidelines for facil-
ity registration will be addressed. The Department of Revenue
will provide registration forms and instructions.

AUTH: HB 84, Sec. 11, 8L 1987 IMP: HB 84, Secs., 1-15, sSL 1987

RULE NO. VII QUARTERLY REPORTS AND PAYMENTS The require-
ments for f£iling and paying the tax collected will be clarified
tor the owners or operators.

AUTH: HB 84, Sec. 11, sL 1987 1IMP: @B 84, Secs., 1-15, SL 1987

RULE NOQ, VIII PENALTIES The penalties for late filing and
payment will be clearly explained. The provision for
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waiver of penalty will be addressed.

AUTH: HB 84, Sec. 11, SL 1987 1IMP: HB 84, Secs. 1-15, SL 1987
RULE NO. IX RECORDS REQUIRED FOR AUDIT Owners and opera-

tors will be given guidelines for record retention and the types

of records needed.

AUTH: HB 84, Sec. 11, SL 1987 1IMP: HB 84, Secs. 1-15, SL 1987
RULE NO. X FAILURE TO FURNISH REQUESTED INFORMATION Spe-

cific information outlining the procedure the department will

use to estimate the tax will be provided the owners or opera-

tors.

AUTH: HB 84, Sec. 11, SL 1987 IMP: HB 84, Secs. 1-15, SL 1987
RULE NO. XI REPORTS PROVIDED DEPARTMENT OF COMMERCE An

outline of the timing and requirements for furnishing reports to

the Department of Commerce will be provided.

AUTH: HB 84, Sec. 11, SL 1987 1IMP: HB 84, Secs. 1-15, SL 1987
Additional temporary rules may be adopted if further study

or public comments indicate that other subjects must be clari-

ried if the accommodations tax is to be administered properly.

3. The Department proposes to adopt temporary rules (I
through XI) to clarify the collection of the new accommodation
tax enacted by the 1987 Legislature. Temporary rules are neces-
sary because there is insufficient time to adopt permanent rules
by July 1, 1987, with the effective date of the tax. The regu-

lar rules will be adopted on or betore Octoher 1, 1987, This
notice contains a statement of the description of the intended
rules as provided in 2-4-302(1), MCA, Insufficient time has

elapsed since HB B84 has been enacted to determine the exact
wording of the rules. Hence, the abbreviated notice is neces-
sary in place of a verbatim listing of rules.

4. The Department intends to seek the advice of a group of
interested persons prior to June 29, 1987, as provided for in
2-4-304, mCA, in drafting the temporary rules.

5. Rule I 1is necessary because these terms are used in
rules II through XI. House Bill 84, Section 1 does not define
all of the terms necessary for the enforcement of this Act.

Rule II is necessary to determine which facilities are
required to collect the tax. House Bill 84, Section 1(3) gives
general guidance, but doesn't provide specific steps for the
tacility to follow to make a determination. Rule TI will speci-
fy what is necessary to make the determination.

Rule III is also necessary to determine which facilities are
exempt from collecting the tax. House Bill B4, Section 1(3) is
vague in this area. Rule III will combine the information in
the Act and the Statement of Intent to make the determination.

Rule IV is necessary to determine if a particular wunit in
the facility is tax exempt. House Bill 84, Section 2(2) states
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that & room used <for services other than lodging is exempt.
Rule V will explain how tc determine if the room 1is wused for
services other than lodging.

Rule V is necessary tc determine which charges should be
included with the room charge and which charges should not be
included with the room charge. House Bill 84, Section 1(1)
lists certain items tc be included or excluded, but the list is
not exhaustive. Rule V will give ¢uidelines as to what documen-
tation is necessary to allocate charges.

Rule VI is necessary to explain how to register with the
Department. House Bill 84, requires that the taxpayer must
register. Rule VI will explain how to apply, when to apply and
what information must be furnished when applying for a registra-
tion number,

Rule VII is necessary to advise the owner or operator of the
due date of the quarterly report, the handling of cash and cred=-
it receipts, seasonal filings, and procedures when a due date
which falls on a holiday or weekend., House Bill 84, Section 3
merely says the report is due 30 days from the end of the quar-
ter, Rule VII will clarify these issues.

Rule VIII is necessary to notify the owner or operator of
the penalties, and when and how they will be applied. Rule VIII
will clarify these issues.

Rule IX is necessary to clarify what records to keep and how
long to keep them. House Bill 84, Section 4 gives a general
description, but does not detail what the records should con-
tain., Pule IX will specify what information 1is necessary to
substantiate tax reports.

Rule X is necessary to inform the owner or operator of the
ract that if the records maintained are not adequate to deter-
mine the correct amount of tax, the Department may request addi-
tional information or make a determination from available
records or information. House Bill 84, Section 6(3) only states
that the Department may make a determination. Rule X clarifies
what action the Department will take to determine the correct
tax.

Rule XI is necessary because House Bill 84, Section 8(1)
states the Department will furnish a report to the Tourism Advi-
sory Council. Rule XI gets a time period when the Department
will furnish the report. Also, the rule establishes the time
that the Department will need to change the computer program if
the regional boundaries are changed.

6. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:
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Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 559620
no later than June 26, 1987,

7. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than June 26, 1987,

8. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever |is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the Legisla-
ture; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published by the department by the means consid-
ered most effective and practicable. Tern percent of those per-
sons directly affected has been determined to be 25,

9. The authority of the Department to adopt these rules is
based on Sec, 11, House Bill 84, 1987 Sess. The rules implement
Ssec. 1 through Sec. 15, House Bill 84, 1987 Sess.

ol

{JOHN D, LaFAVER, Director
%mpertment of Revenue

Certified to Secretary of State 5/18/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPT- ) NOTICE OF PROPOSED ADQPTION
TION of Rules I through XI - ) of Rules I through XI -~ Light
Light Vehicle & Motorcycle ) Vehicle & Motorcycle Tax rules
Tax rules are adopted ) are adopted through the
through the TEMPORARY ) TEMPORARY RULEMAKING PROCESS.
RULEMAKING PROCESS. )

NO PUBLIC HEARING CONTEMPLATED

TO: ALl Interested Persons:

1. On June 29, 1987, the Department of Revenue proposes to
adopt Temporary Rules I through XI as described below relating
to the Light Vehicle & Motorcycle Tax,

2. The temporary rules are proposed to be adopted to pro-
vide for implementation of Senate Bill 200 which is an act to
replace the fee in lieu of tax on light vehicles, motorcycles
and quadricycles and to allow a local option vehicle tax. The
tax was enacted by the 1987 Legislature. It is anticipated
rules will be written in the following areas:

RULE NO. I VALUATION PROCEDURES Specific valuation guide-
lines will be identitied. Those guidelines will address the
procedures to be used, in sequential order, for vehicles listed
in the appropriate guides, for vehicles not "originally" listed
in the guides and for vehicles previously registered that are
"subsequently” not listed in the guides.

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, SL 1987

RULE NO. II MINIMUM VALUE Since the bill has conflicting
language regarding the minimum wvalue, the minimum value will be
clarified.

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, SL 1987

RULE NO. I1II PERCENT GOOD SCHEDULE If a vehicle is one
year or older in age and it is not listed in any of the apprais-
al guides, the Department of Revenue is required to determine
the depreciation percentage that approximates the average whole-
sale or trade-in wvalue in the appropriate guides. This rule
will contain the schedule which will fulfill that requirement.
AUTH: 15-1-~201, MCA, Ch. 611, SL 1987 IMP: Ch. 611, SL 1987

RULE NO. 1V BASE VALUE ADJUSTMENTS ©No adjustments will be
made t¢ the Dbase value to reflect optional equipment (such as
diesel engines, air conditioning, stereo packages, etc,) or low
or high mileage. This rule will reiterate the fact that no
adjustments may be made to the base value,

AUTH: 15-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, SL 1987

RULE NO, V VEHICLE AGE DETERMINATION This rule will spec=-
ify how vehicle age is to be determined, That is important for
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both the vehicle ad valorem tax and the fee-in-lieu of tax
determination for motor homes, campers and trailers. This rule
will indicate that the age of the vehicle, whether it be a 2%
tax vehicle or fee-in-lieu of tax vehicle, is determined by
subtracting the manufacturer's model year of the vehicle from
the calendar year of assessment.
AUTH: 15-1-201, MCA, Cch. 611, SL 1987 1IMP: Ch. 611, SL 1987
RULE NO. VI PAYMENT OF NEW CAR SALES TAX AND THE 2%
PROPERTY TAX This rule will indicate that new vehicles, never
having been registered (registered after June 230, 1987}, are
only subject to the new use tax. They would pay the 2% property
tax in the second year of registration. If the taxpayer's 20
day sticker on their vehicle expires before July 1, 1987 and
they have failed to register the vehicle, they would still be
subject to both the fee-in-lieu of tax and the new use tax
called for under the old system of registration.
AUTH: 15=-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, sL 1987
RULE NO. VII FINAL VALUATION AUTHORITY This rule will
specify that in situations where a taxpayer disputes the average
trade-in value as indicated on the computer-generated registra-
tion card, the final authority will be the average trade-in
value as found in the appropriate guidebook by department field
staff.
AUTH: 15-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, SL 1987
RULE NO. VIII REGISTRATION, EXPIRATION DATE PRICR TO JUNE
30, 1987 This rule will clarify that taxpayers who have a reg-
i1stration expiration date prior to June 30, 1987 and who attempt
to register their vehicle after June 30, 1987 will still be
charged the fees that were in effect when they should have reg-
istered the vehicle. In those situations the 1987 fee should be
charged rather than the 2% property tax.
AUTH: 15-1-201, MCA, ch. 611, sSL 1987 1IMP:; cCh. 611, sSL 1987
RULE NO, IX ANNIVERSARY REREGISTRATION This rule will
specify that a taxpayer may not change the anniversary date for
reregistration of a vehicle from the effective date of this act,
which was April 27, 1987 until January 1, 1988, This rule will
specifically address the reregistration of vehicles that are
included under the "staggered registration" statute identified
in 61-3-315, MCA.
AUTH: 15-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, SL 1987
RULE NO. X EARLY REGISTRATION This rule will allow early
registration provided the appropriate manuals are available and
provided the county has indicated, 1in writing, whether they
intend to exercise their authority to impose a local option
vehicle tax of up to .5% of the value determined under 61-3-503,
MCA,
AUTH: 15-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, SIL 1987
RULE NO, XI TAX RATE PERCENTAGE This rule will simply
specify that Senate Bill 200 does not allow for a tax rate that
is less than 2%.
AUTH: 15-1-201, MCA, Ch. 611, SL 1987 1IMP: Ch. 611, SL 1987
Additional temporary rules may be adopted if further study
or public comments indicate that other subjects must be classi-
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fied if the light vehicle & motorcyle tax is to be administered
properly.

3. The Department is proposing new rules I through XI +to
implement the provisions of Senate Bill 200. These rules allow
us to fulfill our requirement to establish depreciation sched-
ules and to clarify areas of statute that are difficult for
taxpayers, Department field staff, and local government offi-
cials, These rules allow us to provide working guidance to
county appraisal/assessment field staff. These type of instruc-
tions and schedules are reguired to be adopted pursuant te the
Administrative Procedure Act in accordance with a recent Dis-
trict Court decision., These proposed rules and the inclusion of
the schedules will formalize the rulemaking procedures.

4. Regarding Rule I, it is necessary to have a specific
valuation procedure since the guidebooks do not list all vehi-
cles which are to be wvalued under SB200. Since the procedure
would apply generally to a large group of people in Montana, it
meets the requirement of an administrative rule.

Regarding minimum value, it is necessary to have an administra=
tive rule on minimum value since the language of SB200 is inter=~
nally conflicting. Again, since SB200 affects a large number of
citizens in Montana, it meets the requirement of an administra-
tive rule.

Concerning the percent good schedule, it is necessary to have a
percent good schedule for the same reasons required for adminisg-
trative Rule I.

Concerning base value adjustments, an administrative rule was
necessary to clarify the base value adjustment procedure as it
applies to all vehicles which are assessed. This administrative
rule 1is necessary for the same reasons Administrative Rule T is
necessary. "

Concerning vehicle age determination, it is necessary to have an
administrative rule because the model years for vehicles vary
from manufacturer to manufacturer. Interpretation of this pro-
cedure will affect a great number of Montana citizens whose
vehicles are valued under SB200. Accordingly, the requirements
for an administrative rule in this area are identical to the
requirements of Rule I.

Concerning Administrative Rule vy, an administrative rule is
necessary in this area because of the confusion created in
transferring from vehicle fee system to an ad valorem vehicle
tax system. The requirements of an administrative rule in this
area are identical to the reguirements for Rule I.

\
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Concerning final valuation authority, an administrative rule is
necessary in +this area to resolve any conflicts between the
system operated by the Department of Justice and the general
assessment authority statutorily provided the Department of
Revenue, The requirements for an administrative rule in this
area are identical to the requirements for Administrative Rule
I.

Concerning Rule VIII, registration, an administrative rule in
this area is necessary because of the confusion created in
transferring from a fee system to an ad valorem tax system. The
requirement for this administrative rule is identical to the
requirement for Administrative Rule I.

Concerning anniversary registration, this rule is necessary to
define how the staggered registration statute should be coordi-
nated with SB200. The requirement for an administrative rule is
identical to the requirements for Administrative Rule I.

Concerning early registration, this rule is necessary to specif=-
ically address and define the procedures necessary for early
registration of vehicles to comply with other sections of
Montana statute concerning early registration. The requirement
for this rule is identical to the requirement for Rule I.

Concerning tax rate percentages, an administrative rule in this
area is necessary because counties are allowed to impose up to
an additional .5% tax rate. The requirement to have an adminis-
trative rule in this area is identical to the requirement for
Administrative Rule I,

Temporary rules are necessary because there is insufficient
time to adopt permanent rules by July 1, 1987, with the effec-
tive date of the tax. The regular rules will he adopted on or
before October 1, 1987, This notice contains a statement of the
description of the intended rules as provided in 2-4-302(1),
MCA, Insufficient time has elapsed since $B 200 has been enact-
ed to determine the exact wording of the rules. Hence, the
abbreviated notice is necessary in place of a verbatim listing
of rules,

5. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson
Department of Revenue
Qffice of Legal Affairs
Mitchell Building
Helena, Montana 59620
no later than June 26, 1987.
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6, If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Clec Anderson at the above address no
later than June 26, 1987,

7. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committees of the Legisla-
ture; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published by the department by the means consid-
ered most effective and practicable. Ten percent of those per-
sons directly affected has been determined to be 25.

8. The authority of the Department to adopt these rules is
based on 15-1-201, MCA, and Ch, 611, L. 1987. The rules imple=~
ment Ch. 611, L. 1987. —

N L;{ .
JOHN}D. LaFAVER, Director

\Department of Revenue

Certified to Secretary of State 5/18/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND~ ) HOTICE OF PROPQOSED AMENDMENT
MENT of Rule 42.17.131 ) of Rule 42,117,131

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:
1. On June 29, 1987, the Department of Revenue proposes to
amend rule 42.17.131 relating to Withholding Allowances.

2. The rules as proposed to be amended provide as follows:

42.17.131 WITHHOLDING ALLOVANCES REVIEW PROCEDURES

(1) through (4) remain the sane.

(5} An employer is required to provide a copy of any with-
holding allowance certificate (W-4) to the Department of Reve-
nue, Helena, Montana, on which an employee has claimed
more than 9 10 withholding allowances.

AUTH: 15-30~305, MCA IMP: 15-30-202, MCA

3. As a consequence of federal tax law changes, the Inter-
nal Revenue Service has lowered from 14 to 10 the number of
withholding allowances that triggers a review of a W-4. It is
generally desirablec and of benefit to emplovers and taxpayers if
state and federal practices conform to each other. The proposed
change is necessary to conform to the new federal practice which
is close to the prior state practice.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson
Department of Revenue
office of Legal Affairs
Mitchell Building
Helena, Montana 59620
no later than June 26, 1987.

5. If a person who 1is directly affected by the proposed
amendments wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than June 26, 1987,

6. If the agency receives requests for a puklic hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the Legisla-
ture; from a governmental subdivision, or agency; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date., Notice of the
hearing will be published in the Montana Administrative Regis-
ter, Ten percent of those persons directly affected has been
determined to be 25.
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7. The authority of the Department to make the proposed
amendments 1is based on 15-30-305 MCA. The rules implement
15-30~202, MCA.

S o
JOHN D. LAFAVER, Director
epartment of Revenue

Certified to Secretary of State 5/18/87.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the
amendments of rules regarding
temporary rules, rule types
and their location, and
updating procedures.

NOTICE OF PROPOSED AMEND~
MENT OF ARM 1.2.204 -
1.2.206, 1.2.217 - 1.2.219,
1.2.4502 1.2.404, 1.2.871,
1.2.412, 1.2.422, 1.2.519
NO PUBLIC HEARING
CONTEMPLATED

e e A s

TO: All Interested Persons.

1. On June 30, 1987, the office of the Secretary of State
proposes to amend rules regarding temporary rules, rule types
and their location and updating procedures,

2. The proposed amendments provide as follows:

1.2.204 ROSITIONING-OF-GOPE-ZTEMS ARM CONTENT POSITIONS

(1) The total contents of &the eede AEE appear in order as
follows:

(a) Found only in Title 1, following the title page, 1is
4+nsersaed "How to Use the Administrative Rules of Montana and the
Montana Administrative Register"™, followed by a chapter table of
contents of all chapters found in Title 1 through Title U4b«

and the preface.
(2) Other than the items listed above all titles hawve

contain the following pesitien of eede items+ . {Baeh item has
a pPute depapibing the byping format urder Sub-ehapber 5 of this
ehapbenly

(a) The Ztitle page - $hie page 1liats the name of the
department, a table of contents indicating the number, name and
beginning page number of each chapter in that title.

(b) Chapter 1 - &his ehapser is reserved for the
department's organizational rule. Since this chapter contains
only one rule, there is no table of contents or subchapters
listed. It begins with the rule number, catchphrase, language
of the rule and ends with the history of the rule.

(c) Chapter 2 and remaining chapters - theee ohapbers
contain subchapters. The first page of each new chapter
contains a subchapter table of contents indicating the rule
number and the catchphrase of each rule in each subchapter.

(i) Subchapter table of contents should start on_an odd
numbered page with the actual text of the subchapter also
starting on an odd numbered page.

(d)” Cross reference table - $his sable follows the last
chapter in the title and indicates the MCA authority and
implementing authority for corresponding ARM rules, The MCA
citation numbers are listed in ascending order.

(e) Repealed rule table - thie %abke follows the cross
reference table and indicates the repealed rules that were
removed during recodification and the effective date of repeal.

(f) 01d to new numbering table - %$his %able follows the
repealed rule table and 1indicates the old rule numbers in
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ascending order assigned before recodification and the new three
part rule number assigned during recodification.

(g) New to old numbering table - &his sabie follows the
old to new numbering table and indicates the new rule numbers in
ascending order and the rule number assigned before
recodification.

AUTH and IMP: Sec¢. 2-4-306, MCA

1.2.205 RULE TYPES AND THEIR LOCATION (1) There are two
categories of rule types. The first category asases defines the
type of rule in terms of its subjeot matter. Thuey aid Reules
are either organizational, procedural, or substantive.

(a) Organizational rules are those which describe the
structure of the department and the divisions of function
thepein. There is only one organizational rule for each
department which 1is always stated in Chapter 1 under each
title. However, 1f any agency has been assigned to a department
for administrative purposes only, then the board will have its
own organizational rule, stated in its first subchapter. Where
a board's organization has been delineated in the departmental
organizational rule at the board's request, such is indicated by
reference.

(b) Procedural rules are of various types including but
not limited to the following. There are the procedures covered
in the attorney general's model rules (rulemaking, contested
cases, declaratory rulings). There are guidelines for public
participations and Fhere are preeedures for the formulation of
environmental impact statements. These rules are always stated
under Chapter 2 of each title. Such rules are controlling for
all units of a department, except agencies assigned for

administrative purposes. Because of the autonomy of these
agencles, they may state their procedural rules in their second
subchapter,

(¢) remains the same.

(2) The second category sypes defines rules by their
duration. That is, all rules are either temporary, permanent or
emergency.

(a) Temporary rules are:

[€B) proposed and adopted to implement a statute that
is effective prior to Qctober 1 of the year of enactment;

({i1) subject to the temporary rule provision of the
Montana Administrative Procedure Act;

(1ii) effective immediately upon filing a notice of
adoption with the secretary of state or at a stated date
following  publication in the register and are effective
until October 1 of the vyear of adoption;

(iv) designated as such in the register.

(b) Emergency rules are:

(1) adopted subject to the emergency rule provisions of
the Montana Administrative Procedure Act;

(ii) “effective immediately upon filing with the secretary
of state or at a stated date following publication in the
register and automatically expire 120 days after their effective
date;

(i1i) designated as such in the register.
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(e) Permanent rules are rules which have been adopted
subject to the provisions of the Montana Administrative
Procedure Act.

(d)  All initial and subsequent rules are permanent until
and unless they are repealed. Howevepry +those ruies wkieh hawe
been oadopted subjeet o Hhe omergeney rPules provisien eof 4he
Adminisiradive Broeedure Aet aubematically eupive 120 days afier
their offeebive dates AR emergeney puie is deaignrated ae suek
in the pegisser~

AUTH and IMP: Secs, 2-4#-303 and 2-4-306, MCA

1.2.206  LOCATION OF RULE CHANGES (1) When changes are
made to &the eede ARM, then the exlisting page which is affected
by the c¢hange is redone to accommodate the change and the new
page 1s inserted in lieu of the old page. These changes appear
asg follows:

(a) New titles, chapters, subchapters, and rules appear
are placed in the appropriate place of their respective table
of contentsy identifisd by $heip new symbels.

(b} The text of new rules appear within the sex% body of
the chapter 1in which the rule is included at the appropriate
place of 1its interposition and falling between the two rules
which appeared in sequence on the page before it was changed.

(¢) An amendatory rule takes the same eede number as the
rule it has amended, It occupies the same place irm $he oede as
it did before its amendment. Only the amended form of the rule
appears in &he eede ARM as updated by the amendment,

(d) remains the same.

(2) Where an existing eede page has been redone to
accommodate a rule change, then the page number for that page is
the same as that which appeared on the superseded page. Where
the nature of the change requires more than one replacement
page, then the additional pages are indicated as such by the
page number of the superseded page followed by a decimal and an
Arabiec numeral beginning with 1, and continuing in page number
order for each additional page. in gpddibieny Amll changed or
new pages have a publication date of the replacement page 1lssue.
When an agency 1s preparing a replacement page, it should check
with the secretary of state's office for the date of the next

issue of replacement pages for this item. This date appears at
the bottom of each replacement page between +the e6de name
Administrative Rules of Montana and the page number. Referenee

$9 a pepealted pule op 4o a prier form of an amended pule woeuld
be made by peferenee te Lhe page Rumber ard issde number date of
publieatien eof &he page whieh has beer supersededr Where a
repealinged rule has eliminated a page or pages, &he Ffollewiang
pages have nei beem renumbered. Rashery the page numbers of the
eliminated pages are alise eiimirabed~ removed, but can be re-
used later if needed.

(3Y The secretary of state's office suggests that eede
subscribers maintain a system for preserving superseded pages in
an orderly fashion. If such pages are not available, they may
be found in the permanent records of the office of the secretary
of state by reference to the page rule number and pubiieadien
effective date of the supereeded page rule in guestion.
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AUTH and IMP: Sec. 2-4-306, MCA

1,2,217 _ RULE HISTORY NOTES (1) through (b) remains the
same,

(c¢) REP - denotes a rule is repealed; anrd

(d) TRANS - denotes a rule is transferred by legislative
action or transferred to a different location within a titles ;

(e) EMERG = denotes emergency action; and

{f) TEMP - denotes temporary rule before becoming a

ermanent rule. .
(2) through (5) remain the same.

(6) Where the rule change is made pursuant to the
temporary rule provision of the Montana Administrative Procedure
Act, the history would contain a temporary note only if a
permanent rule is adopted. Temporary notation would contain the
rule section page number in the Montana Administrative Register
where the rule was adopted and the effective date, which {s the
date  the rule became a permanent rule and not the date 1t was
filed as a temporary rule.

Example: (History: Sec. 46-2-11U4 MCA; IMP, See. 46.2-117
McA; TEWB, NEW, 1987 MAR p. 1903, Eff. 11/9/87.)

£63 (7) Chapter 637y kv 4083 (Heuse Biii 433 Section
2-4~308 MCA, (effective 10/1/83) requires the publication of a
statement in the rule history note at the end of each
adjective or interpretive rule that such a rule 1is advisory only
but may be a correct interpretation of the law.

(a), (b) and example remain the same.

AUTH and IMP: Secs. 2-4-303 and 2-4-306, MCA

1.2.218 PAGE NUMBERING SYSTEM (1) Every page of the eode
ARM has a page numbery except reserved chapter pages. Rer Eeach
title has its own numbers eof the ecodey Hhe pages eombaining the
pulen are numbered in emdar. Emneh number #6 which are preceded
by the title number under which the page falls. Thus+y Ithe first
page for the department of livestock would be numbered 32-1, the
second page 32-2, the fifty-fifth page 32-55, etec,

(2) remains the same.

(3) If there 1is a need to add supplemental pages the
following eutikime system should be used:

{a) When supplemental pages are needed then the
supplemental pages will take the same page number with the
additlon of a decimal polnt and the number 1, 2, 3, ete. , sush
as+ fEexample: U6-TY4.7, U6-TH4,2, U6-T74.3 and so ons.

When bthere i8 need fer addibienal pages bebtweem U6-T4,1
and 46-F4+2 thon the pages sheuld be numbered as+ {Example+ 46-
Fhedy UB-FZUr31ay 46-Z4+iB and s0 oenl~

When additienal peges are needed beobween pames U46-74.14 and
46-74,38y thoy chouid be numbened as+ (Ekamplo+ 46-Flripay 46—
Fhr3Aby U6~%Uvibe and 80 oR}v

When addibienal pages are nmeaded bobweem pages U46-TU,iha and
46-ZUr34by shey whould be mumbered as+ {Buamples+ U46-ZLrihamy
U6-743Aaby UE6-FUrihne and 86 oBIx

AUTH and IMP: Sec, 2-4-306, MCA
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1.2.219 TABLE OF CONTENTSy AND CROSS REFERENCE TABLE

(1) Where a new rule has been adopted, amerdedy or an
existing rule has beer amended or repealed by agency action, the
agency must submit a new replacement page reflecting any changes
that should be included in the title chapter table of contents,
chapter table of contents or c¢roass reference table, Any new
rule will always require a new subchapter table of contents and
cross reference table page with the new information inserted in
the proper place. These pages must be submitted along with the
new rutey amended wule or repealed rule for publication as
replacement pages.

(2) If a rule is amended, there is no need to submit the
new pages llsted above, unless there has been a change in the
catchphrasey or a new citation to the MCA which should be
included in the cross reference table.

(3) remains the same.

(a) title table of contents page+ G6contains all &he
chapters found in the title, indicating chapter number, name and
beginning page number ef ehapser.

(b) chapter table of contents+ Gcontains subchapter names
and numbers of all subebapbters, and a listing of each pPuie found
in eaeh subehapber irdieabimg rule number and catchphrase.

(¢) eross reference table Ewery depantment shali prepare
a orees roferenes table whieh will gives a quick indlication of
where the eede sections from the Montana Code Annotated may be
found, interpreted, summarized or implemented, in $he
adminisbrabive rule persien for eaeh daparbmnens each
department's rules. This table will include the MCA sections
which are authority for a corresponding ARM rule and the MCA
sections which have a corresponding ARM rule which interprets or
implements the MCA section.

AUTH and IMP: Sec. 2-4-306, MCA

1.2.402 PREPARATION OF RULE CHANGES FOR_INSERTION IN GEBE

ARM " (T) = The 'eede ARM has heen set up as a loose leaf
Fervice to provide a method of updating. +he eede~ As suwehy R
pule changes may be are made and placed in the appropriate place
wibthin the hext of the eodes Thusy ezeh adminisbtpabive eonden
for pule ehanges phall be folleowed within montha by the aobumi
toxb of She rules whioh the adminisbtrabive order is aepbtifying
56 the gseorebary of sbabes Thesa rules musé be prepared ir the
same form as were bthe imitial m»ules se thabt bhey in buPa HMay be
photocopied and inmseried in the eode with uniform resuliesr Fe
aeeompiish this using the following procedures will be used,

(a) Refer to the exlsting eede page to which the new,
amending, repealing or transferred rule(s) will be added. The
determination as to the proper page is made by interpolating &he
eoda mumber of the rule with the existing rules. The assignment
of the eede rule numbers to additional rules has been discussed
in sule ARM 1.2.202- and 1.2.212.

(b) Supplementad pages+ 1f the additional rule is a new
rule or rules transferred to the agency from another agency,
then the page upon which that rule will be typed will be retyped
down through the existing eede rule which immediately precedes
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the rule to be added, Then immediately following, type in the
new rule exactly in the form that the initial rules were done
(i.e. eede rule number, catchphrase, text and history note).
Then following the new rule, begin typing the rule which had
been next on the old eede page before the addition of the new
rule, and continue typing until you have completed what had been
on the old eede page. The new page willl take the same page
number as the old page. In most cases, the addition of a rule
would extend the old page sweh $hat so the text of the old page
would not all fit on the new page. In this case, another
sheet(s) of paper will be used but only so far as to finish what
had been on the old eede page before 1t had been added to. This
second page will take the same page number as the prior page,
only such page number will be followed by a decimal point and
the number 1, When supplemental pages are needed then the
supplemental pages will take the same page number with the
addition of a decimal point and the number 1, 2, 3, ete. 1if
there are no reserved pages to work with, sueh as+ Gngample:
TE-7h.7, L6-78.2, 46=78.3 and so on3.

(e) The placement of the page numbers and eede seetien
rule numbers will always fall on the outside of the page.
Department names and chapter names will be are determined by
listing the department name on an even numbered page and the
chapter name on an_ odd numbered page and by c¢hecking the
previous existing pages in bhe eede, An even numbered page has
the first rule number that appears on that page, while an odd
numbered page has the last rule number on the page.

{37 " When the remainder of the old page to which the new
rule has been added has been completed in this fashion, then the
typing should stop on that supplemental page even though the
entire page may not have been used. Even though the typing may
end in the middle of a rule, or middle of a sentence, the
continuation will be found on the next page which originally
followed the old eede page on which the change was inserted.

(3) The same page extension procedure should be followed

when a rule 1s amended. In the c¢ase of an amendment, only the
amended form of the rule will be typed. This should be placed
in the same 1location as was the rule before it was amended.
Note that the eede rule number will remain the =same, If the

amendment necessitates a new catchphrase, then sueh the amended
catchphrase shaid replaces the old,

(4) Exampkes Ffeor pebyping To retype pages+ Aassume that
you are going to make a change on existing page 59, And assume
that =such page contains a continuation of rule 607 from the
preceding page and also contains the beginning of the next rule
which was 611. Then assume you are going to add a new rule
which has been assigned the number 609, This would mean that
609 would have to be typed in between the end of 607 and the
beginning of 611. To accomplish this you would take a new sheet
of paper and retype what was on page 59, 1i.e., the continuation
of 607. Then at the end of 607 on the new sheet you would
double space, change reserved rule notation from rules 608
through 610 reserved, to rule 608 reserved, emd begin typing new
609 with the eede rule number, catchphrase and text and continue
typing until you have completed the rule. At that point, double
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space ard , add reserved rule note, rule 610 reserved, and
retype as much of 611 (the rule which had followed 607 on the
old page 59) as appeared on old page 59. This new sheet will
also be page numbered 59. Note that where you cannot type in
609 and the part of 611 which had appeared on old page 59 on the
first new sheet, then you will have to go to another sheet or

sheets, These supplemental sheets will be page numbered 59.1,
59.2 ete. if there are no reserved pages to work with.

(a) When the part of 611 Is completed as far as it went on
old page 59, then stop typing, even though you may end in the
middle of a sentence,. The continuation of 611 will appear on
page 60 which is already in the eede ARM.

{b) The page name designabions and the code Rame en &the
rewly prepared pages Will be the same as eR eold page 59 and wilil
be pimeed in the samae pesnitien am bhey were on page 50 befora 4%
waes ohanged~ The eode number page desighablen will be Syped ab
the &top uning $ho same method a8 used for pproepaping the initial
pages of the eeder

(5) remains the same.

(6) The above procedures should be used to prepare a rule
which repeals an existing rule ir emtiresy. For example, assume
that existing page 59 contains the beginning of 611, and that
611 1s to be repealed entirely. You would retype old page 59
down to the place where 611 had begun, then type in the #fuid
eede rule number for 611 and the catchphrase, following with the
phrase In upper case and underlined (IS HEREBY REPEALED) and the
history. You will then stop typing on the new page even though
you have not used the full new page. Then, assuming that 611
before its repeal had finished on, for example, old page 60 and
621 had begun on old page 60, then you will have to retype page
60, omitting on the new sheet that portion of 611 which had
appeared on old page 60. To do this, you will prepare the new
page 60 by moving that part of 621 which had appeared on old
page 60, to the top of the new page 60 and type down as much as
had appeared on old page 60. At that point, stop, even though
the whole page 1s not used up. Then the continuation of 621 will
appear on existing page 61.

(a) A _ repealed rule number and catchphrase will always
remain in ARM; therefore the number cannot be re-used.

(7)Y Where a particular agency has adopted Trules, but
subsequent legislative enactment has transferred such rules to
another ageney, for administrative purposes, then the
transferring agency will so indicate in the appropriate place in
their section of &he eede ARM (i.e. the page on which the
transferred rule(s) began). Here, the same page preparation
process will be used as was used for preparing a repealing rule.

(a) A statement should be placed. where rules were
originally located. Example+ 364241501 Lhrough 36+2+3510 ave
hereby btraneferred 4o (name of Sransferrec agenay) er Lloite
losatien within eme &itlels £f eorky one ¥rule 48 being
tranaferred Téhe rule number, catchphrase and full history
appears in the old location with the addition of the transfer
information in the history. The transfer should also be noted
in the chapter table of contents eibker by the word TRANSFERRED
after the catchphrase of a rule er 4f a number of rulee being
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trannferpedy $he wopdingy 36-27r3504 through 36+2¢35410
TRANSFERREDP &6 rame of btransferree adeney or oibe 1oeabieon
within Sibiav

AUTH and IMP: Sec. 2-4-306, MCA

1.2.404 ADMINISTRATIVE ORDER (1) When the notice of
proposed action preeedure results in the adoption, amendment or
repeal of a rule, thes suweh action must be certified and
transmitted to the secretary of state for filing and

publication. This will be accomplished atge by an
administrative order. Replacement pages will not need an
administrative order. Orders will not be numbered but may be

cited, if necessary, by date.

(2) remains the same. :

(3) Emergency or temgorarx and permanent rules may not be
intermingled on the same order,

AUTH and IMP: Sec., 2-4-303 and 2-4=306, MCA

1.2.411 UPDATING THE--GOBE-- PROCEDURES (1) As ARM
1.2.206 Leeabien of Rule Changesa indicateds, rule changes to the
initial rules will be accomplished by exchanging new pages for
the pages on which the change took place. The Administrative
Rules of Montana has been set up as a loose leal service to
accommodate thls method of revision.

fad (2) Changes to Administrative Rules of Montana must
first be published in the Montana Administrative Register which
is explained in ARM 1.2.%22. Ae $The secretary of state has the
responsibility for distributing ~ske aede replacement pages
containing the rule changesy. the fellowing instruedioena explain
how the eede submeriber shaill make he apprepriabe insessiens be
their oedes uper raeeaeipt of the addijienal maserial.

£b3  The Bearatary of s8iase shall mail &e vaegiaser
subseribers an i688ue of the regisser on a btwiee~menithly basis~
Ineiuded in eaeh register are netiee pagesy oRePgeHey rHleay
pule seasdion eontaining pule okanges wWhieh were eersified to Hhe
searesapy of aitate during Hhaé bwiee-monbhly periedy and an
inberpretabion peesion eonbtaining epinions frem the atiewnay
generaly and deelaratery ruliagse-

£e3  (3) Accompanying the replacement pages which are
distributed to &he subscribers to the eede ARM on a three month
basia or more frequently if necessary, will be instructions
which 1indicate where the pages are to be inserted and which
pages of the existing eede pages have been superseded and should
be removed,

AUTH and IMP: Sec. 2-4-306, MCA

1.2,412 HOW TO CITE THE ADMINISTRATIVE RULES OF MONTANA

(1) When referring to a rule from the Administrative Rules
of Montana, suweh the rule shall be properly referred to by ARM
and its full gede numiber. For example, this rule on how to clte
2 eede seetiemy rule would be referred to as ARM 1.2,412.

AUTH and IMP: Sec, 2-4-306, MCA
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1.2.519 BASIC _FORMAT INSTRUCTIONS (1) through (1) remain
the same,

(m) Sample forms 1 through 9 11 pertaining to the typing
format for a proposed notice, notice of adoption, emergency or
temporary rule, title chapter table of contents, reserved
chapter page, first page of chapter, odd numbered page, even
numbered page, c¢ross reference page and an administrative order
are incorporated in this rule.

AUTH and IMP: Seec, 2-4-303 and 2-4-306, MCA
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SAMPLE FORM NO. 10 PROPOSED NOTICE OF TEMPORARY RULES

Restricted

TO:

RULE I

In the matter of the adoption )

of a rule (summary; for ex.: ) OF TEMPORARY RULES -~ RES-
)
)

closures for parks.

BEFORE THE (name of agency) --5th line down
QOF THE STATE OF MONTANA

NOTICE OF PROPOSED ADOPTION
areas and night

TRICTED AREAS AND NIGHT
CLOSURES,

NO PUBLIC HEARING
CONTEMPLATED
All Interested Persons,

Refer to 2-4-303 MCA which describes temporary rules
and the attorney general;s sample forms - ARM Title
1, Chapter 3. Select the sample form that is
applicable to your notice. (A single notice may
combine adoption, amendment and repeal of a group of
rules covering related subject matter.)

Spacing - Follow the apacing as shown for the heading
of this sample form, The heading appears on the
first page of the notice only. Begin typlng on the
second page and on all following pages of the notice
on the 5th 1line down. 8ingle space between the
paragraphs of a notice and the paragraphs of a rule,
At the end of each rule noticed, double space and
type the MCA authority and implementing citations for
each rule noticed. (See sample below). All
paragraphs are indented 5 spaces and should be
earmarked,

If you are noticing a new rule, use a Roman numeral
for the rule number; for ex.: RULE I, RULE II.
Permanent rule numbers are not assigned to temporary
rules,

The notice number is penciled at the bottom of the

first page only.

The page number is pencliled on the top right margin

beginning with the second page and on all following:

pages.

Proof and submit the notice to the secretary of state -

in original and one copy.

NEW RULE EXAMPLE ~ Follow the same spacing.

RESTRICTED AREAS AND NIGHT CLOSURES (1) No person

(2)

may enter upon any portion of any area that is posted.
Public recreation areas will be closed nightly.
AUTH: 76<3-T77, MCA IMP: 65-98-222, MCA

RULE IT OPENING HQURS (1) ete.

\End_ text on this line.

10~5/28/87

MAR Notice No. 44-2-51

3/4"



.

-695~

SAMPLE FORM NO. 11 RULE SECTION NOTICE FOR TEMPORARY RULES

BEFORE THE (name of agency) ==5th line down
OF THE STATE OF MONTANA

In the matter of the (same ) NOTICE OF ADOPTION OF TEMPORARY
language as typed on notice ) RULE I - RESTRICTED
of proposed action.) ) AREAS AND NIGHT CLOSURES

TO: All Interested Persons.

- Refer to 2-3-303 MCA which describes temporary rules
and the attorney general's sample form for the
adoption of rule action. ARM Title 1, Chapter 3, (A
single notice may combine the adoption of new, amended
and repealed rules covering related subject matter,)

- Spacing - Follow the spacing as shown for the heading
of this sample form. The heading appears on the flrat
page of the notice only. Begin typing on the second
page and on all following pages of the notice on the
5th line down. Single space between the paragraphs of
a notice and the paragraphs of a rule.

Roman numeral in the notice of adoption,

- If changes are made to the rule language since the
proposed stage, they are indicated by interlining the
language removed and underlining the language added
since the proposed notice.

- The effective date of the rule should be shown before
amergency rule.

The temporary action is effective (date).

- The page number 1s penciled on the top right margin
beginning with the second page and on all following
pages.

- There is no notice number on a notice of adoption.

designating the rules as temporary rules.

- Proof and submit notice of adoption to the secretary
of state in original and one copy.

End text of notice on this line.

MAR Notice No. 44-2-51 10~5/28/87
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3. Senate Bill 47 from the 1987 Legislative Session
enacted a provision allowing for temporary rules. Changes are
being made to accommodate this new provision, The other
amendments are housekeeping changes that take out redundancy and
obsolete references to "the code".

4, Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to Kathy
Lubke, Administrative Rules Bureau, Secretary of State, Helensa,
MT 59620, no later than June 30, 1987.

Dated this 18th day of May, 1987.

gfetary of State

10-5/28/87 MAR Notice No. 44-2-51
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STATE OF MONTANA
DEPARTMENT OF COMMERCE

NOTICE OF REPEAL OF RULES
8.26.101 BOARD ORGANIZA-
TION, 8.726.201 AND 8,26,202
PROCEDURAL RULES, 8,26.401
THROUGH 8,26.410 SUBSTAN=
TIVE RULES

In the matter of the repeal of
rules 8.26.101 board organiza-
tion, 8.26.201 and 8.26,202
procedural rules, 8.,26.401
substantive rules

e e S

TO: All Interested Persons:

1. On April 16, 1987, the Department of Commerce
published a notice of proposed repeal of the above stated
rules at page 356, 1987 Montana Administrative Register, issue
No. 7.

2, The department has repealed the rules exactly as
proposed.

3. No comments or testimony were received.

PRI
BY: : .
KEITH L. COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 18, 1987,

Montana Adminisgtrative Register 10-5/28/87



-698-

BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the Amendment
of Rule 32,8.202 and 32.8.203
for the purpose of clarifying
responsibilities under the rules

NOTICE OF AMENDMENT
OF RULES 32.8,202 AND
32.8,203

MILK FRESHNESS DATING

TO: All Interested Persons.

1, On January 29, 1987 at page 88, issue no. 2 of the
Montana Administrative Register, the Board of Livestock
published notice of the proposed amendment of Rules 32.8,202
and 32.8.203 regarding milk freshness dating and pull dates.

2. The Board has adopted the amendment as proposed,
3. No comments or testimony were received.
. .
S y A,
£ "/"Z/l C“;/’{/

NANCY ESPY /“j
Chairman, Bgard of Livestock

)2 L K A LA
LES/ GRAHAM, -Executive Secretary
td the Board of Livestock

BY:

Certified to the Secretary of State May 18, 1987.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

Tn the Matter of Adoption of New } NOTICE OF ADOPTION of
Rules and Amendment of Rules Regard-) NEW RULES AND AMENDMENT
ing Standards and Procedures for } OF RULES REGARDING
Intrastate Rail Rate Requlation. ) INTRASTATE RAIL RATE

) PROCEEDINGS

TO: All Interested Persons

1. On February 13, 1987, the Department of Public Ser=~
vice Requlation published notice of proposed adoption of new
rules and amendment of existing rules regarding standards and
procedures for regulation of intrastate rail rates at pages
135~144 of the 1987 Montana Administrative Register Issue Num-
ber 3.

2. The Commission has adopted the rules as proposed:

38.4.120 WAIVER OF MONIES DUE TQO RAILROAD

38.4.126 INTERMODAL COMPETITION

38,4,127 GEOGRAPHIC COMPETITION

38.4.128 PRODUCT COMPETITION

3§.4.143 FILING OF COMPLAINTS

38.4.147 ENFORCEMENT

38.4,.148 LIMITATION ON AGRICULTURAL EQUIPMENT AND
RELIEF
38.4.149 SPECIAL TARIFF RULES FOR CONTRACTS
38.4.150 CONTRACT AND CONTRACT TARIFF TITLE PAGE
38,4.151 CONTRACT TARIFF NUMBERING SYSTEM

3, The Commission has adopted the proposed amendments
with the following changes:

38,4.141 CONTPACTS (1) Remains the same.

(2) Rail carriers providing transportation subject to
the jurisdiction of the commission, shall file with the commis-
sion an original and one copy of all contracts entered into
with one or more purchasers of rail services. These contracts
shall be accompanied by two copies of the contract tariff that
contains a summary of the nonconfidential elements of the con-
tract in the format specified in 449--CPR--F3F2:4F ARM
38.4.150 through 38,4.152.

(3) (a), (b)Y, (4) Remains the same.

38,.4.144 COMMISSION DECISION UPON REVIEW OF CONTRACT

(1} Within-30--deys-afeer-+ohe-Gate -a-proceeding -ia-com-
menced-po-review-a-contracts-the-Comminnion-shalti-decide-wheth-
er—--the - contract--vielates- e - provisions-of-—45- - Py E4€u-~-Feer
10733~ If the commission finds that sweh--a2-wieletion-ex-
te9e®; the contract violates the provisions of 49 U.S.C.
10713, it shall:

(a), (b), (2) (a) Remains the same.

38.4.145 APPROVAL AND IMFLEMENTATION DATE OF CONTRACTS

(1} Remains the same.

(2) If the commission does institute a proceeding to
review a contract, #é--shelil-be--deemed-appreveds it has fu-
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risdiction for 60 days after the contract is filed. Under
these circumstances the contract will be approved:

(a} on the date the commission approves the contract if
the date of approval is 36 31 or more days after the fil-
ing date of the contract;

{b) on the 36eh 31lst day after the filing date of
the contract if the commission approves the contract prior to
the 30th day after the filing date of the contract; or

(2)y, (¢} (3), (a), (b), (¢), (d) Remains the same.

(e) Except as provided under subsection (f) of this
rule, ®transportation or service may not begin under a
contract or an amendment to a contract before the filing date
of either the contract or the amendment, respectively.

{f) A railroad may apply a contract or amended
contract rate rather than an otherwise applicable tariff rate
and pay reparationg or waive undercharges under the following
conditions:

(i A transportation contract under 49 U.5.C 10713 has
been filed with the commission and has been approved by the
commission or by operation of law;

(ii) The shipment at issue falls within the terms of
the contract; and

(iii) The shipment was transported before the con=
tract was approved but after the contract was signed, or after
the parties agreed on the rate to be charged and they either
agreed to be bound by the contract or intended the movement to
be covered by it.

38.4.152 CONTRACT TARIFF CONTENT (1), (a), (b Re=~
mains the same.

(c) If the commodity identified is an agricultural com-
modity, 4he—-ovrigim-stavientnr-and-the -degiinetionr-stattonés)r
etherwiger~the-worda;-L0rigin/bPeseinaticn-Seationa-Nee-Appiica-
bields each specific origin and destination point to and from
which the contract applies must be shown. References to tar-
iffs for identification of origins and destinations are not
permitted; neither are overly broad descriptions.

{i) Each port must be identified.

(i) Each transit point must be identified.

(iii) Each shipper facility used for contract origins,
destinations, transit points, or otherwise subject to the con-
tract must be identified., "Shipper facility" also includes a
reference to shipper equipment to be used in the contract for
storage, for example, although the details of the arrangement
need not be in the tariff.

{iv) If the commoditv identified is a forest product or
paper, only the specific origin and destination point to and
from which the contract applies must be shown.

(d}) The duration of the contractr, including the fol-
lowing:

(i) If applicable, the date on which the transportation
service has bequn under a contract before the date such con-
tract is filed with or approved by the commission.
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(ii}) The date on which the corntract became applicable to
the transportatior services provided urder the contract,

(iii) Termination cate of the contract.

{iv) Provisions for optional extension.

ey, (f), (1), (ii)y, T(g), (1), (i1), (iii), (n), (i),
{ii) Remains the same.

(i) If the commodity identified is an agricultural com~
modity the tariff chall identify the base rate for the servic-
es provided, presented in the same units {(tons, hundredweight,
ton-mile, carload, trainlcocad, etc.) as used in the contract,
(If the contract utilizes existing tariff rates, appropriate
tariff references shall be sufficient.) The tariff shall also
state the movement type (e.g.,, single car, multiple car, unit
train), the minimum annual volume, and a summary of escalation
provisions. If the commodity identified is a forest product
or paper, then the specific base rate and/or charges shall be
identified. This is satisfied by identifying the specific
tariff provisions which would apply without the contract. The
tariff shall also summarize the escalation provisions, and
state the movement type, as provided above for agricultural
commodities,

(3}, (k) Remains the same.

{1} Contract tariffs for other commodities must contein
the information required in parts (1) (a), (b), (d), (e), (%},
(g) and (h) of this rule. Thege requirements also apply to
amended contract tariffs.

4. The Commission has adopted the following new rules
as proposed:

Rule I. 38.4.108 SAVINGS PROVISION

Rule II. 3B.4.153 COMMON CARRIER RESPONSIBILITY

Rule IV. 38.4.109 WAIVER OF TARIFF FILING REQUIREMENTS

3. The Commission hLas adopted the following new rules:

Rule IIX FILING AND AVAILABILITY QF CONTRACT Deleted
in its entirety.

RULE V 38.4.162 CONTRACT AND CONTRACT SUMMARY AVAIL-
ABILITY AND INFORMAL DISCOVERY (1) Except as provided in
this rule, the contract filed under these rules shall not be
available to persons other than the parties to the contract
and authorized commission personnel, except by informal diccov-
ery under these rules and/or by commission decision.

(2) A contract and its tariff filed under these rules
mavy be labeled "nonconfidential." Such a designation will
permit the general public to inspect the entire contract.

{3) The contract teariff filed under these rules shall
not ke reguired to be posted in any stations, but sha'l be
made available upon reasonable request from the carriers par-
ticipating in the contract.

{4) Prior to filing a petition for formal discovery un-
der these rules, a petitioner shall request discovery from the
carrier in the same manner and with the same data as would bhe
presented to the commissicn under ARM 38.4.163. The carrier
must promptly grant or deny the reguest, and must act in good
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faith in determining whether a petitioner has standing and is
an affected party. AUTH : Sec. 69-2-101, MCA; IMP, Secs,
69~1-102, 69-14-111 and 69-14-301, MCA

RULE - VI. 38.4.163 PRELIMINARY SHOWING REQUIRED FOR
FORMAL CONTRACT DISCOVERY (1) A petition to discover con-
tract provisions may be filed with the commission. The peti-
tion must show that the petitioner is a shipper or port, has
standing to file a complaint under 49 U.S.C. 10713(d) (2) (A) or
{B), and is affected by the contract.

(2) An affected party is one which is an actual or poten-
tial participant in the relevant market. The following infor-
mation is relevant to making this determination:

(i) Nature and size of petitioner's business.

(ii) Relevant commodities petitioner ships or receives.

(iii) Comparisons between petitioner's commodities, actual
or potential traffic patterns and serving carrier(s), with the
traffic patterns and serving carrier(s) identified in the con-
tract tariff.

(iv) Showing c¢f an ability to ship the commodity in gues—
tion at a time generally simultaneous with the contract at
issue.

(v) Any additional information petitioner considers ap=
propriate to support its request.

(vi) A showing of injury is not required to satisfy this
rule. .

(3) A petitioner seeking disclosure of nonagricultural
commodity contracts must demonstrate that the particular infor-
mation sought through discovery is relevant to its potential
challenge to the contract. This "demonstrated need" test does
not apply to agricultural commodity contracts (excluding for-
est products and paper). AUTH: Sec. 69-2-101, MCA; IMP,
Secs, 69-1-102, 69-14-111 and 69-14-301, MCA

RULE VII. 38.4.164 PROCEDURES FOR_ FORMAL CONTRACT DIS-
COVERY (1) Discovery petitions must be filed no later than
the 16th day after the contract and tariff are properly filed,
and must note on the front page "Petition for Discovery of

Rail Contract" and the contract and amendment numbers, The
discovery petition must include & skeletal complaint as re-
quired under subsection (8) of this rule. Petitioner must

certify that copies of the petition and complaint have been
sent to the contracting carrier(s) either by hand, express
mail, or other overnight delivery service the same day as
filed at the commission. Replies shall be served in the same
manner.,

(2) Replies to the petition are duve within five days
from the date of filing of the petition and in no event later
than noon on the 23rd day following filing of the contract,
All petitions, complaints, and replies filed with the commis-
sion shall be in an envelope or wrapper marked "Confidential
Rail Contract Material,"
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(3) Motions for reconsideration of a commission decision
concerning formal contract discovery will be made in accor=-
dance with ARM 38,2,4806, subject to the following exception:

(a) The motion for reconsideration must be received with-
in two days of the commission's decision (anticipated by day
26 after the contract filing date), but in no event later than
the 28th day after the contract filing date., Telegraphic no-
tice or its equivalent must be given to the opposing party.
Replies to the motion for reconsideration must be received one
day after the motion is filed.

(4) If discovery 1s granted, the carrier must furnish
the required information by the lst working day after the com-
mission issues a final decision.

(5} If confidential contract data or data disclosed pur-
suant to these rules are filed with the commission in a com=-
plaint, petition, reply or other pleading, the party filing
these data should submit them as a separate package, clearly
marked on the outside "Confidential Material Subject to Protec-
tive Order.," The order in paragraph (5) of this rule applies
to the parties specified in the order who receive confidential
information through proceedings before the commission or
through informal discovery.

(6) Order. Petitioner and carriers, and their duly au-
thorized agents agree to limit to the discovery/complaint pro-
ceeding involving the contract, the use of contract informa-
tion or other confidential commercial information which may be
revealed in the contract, the complaint, reply, or any other
pleading relating to the contract. This agreement shall be a
condition to release of any contract term by a petitioner/com-
plainant and shall operate similarly on a carrier in posses-
sion of confidential information which may be contained in a
complaint, petition for discovery, or reguest for informal
disclosure. Any information pertaining to parties to the con-
tract, or subject to the contract (including consignors, con-
signees and carriers), or pertaining to the terms of the con-
tract, or relating to the petitioner's/complainant'’s confiden-~
tial commercial information, must be kept confidential, Nei-
ther the information mnor the existence of the informatioen
shall be disclosed to third parties, except for: fa) consul-
tants or agents who agree, in writing, to be bound by this
regqulation; (b) information which is publicly available; (¢)
information which, after receipt, becomes publicly available
through no fault of the party seeking to disclose the informa-
tion after it has become publicly available, or is acquired
from a third party free of any restriction as to its disclo-

sure. The petitioner/complainant or carrier must take all
necessary steps to assure that the information will be kept
confidential by its employees and agents. No copies of the

contract terms or other confidential information are to be
retained by the parties not originally privy to the data subse=~
gquent to the termination of the proceeding or the expiration
of commission jurisdiction under ARM 38,4.145.

(7) On receipt of a skeletal complaint with a discovery
petition, a complaint proceeding will be instituted to extend
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the commission's jurisdiction to 60 days after the contract
filing date, regardless of whether a petition for discovery is
approved. Approval of the contract is postponed to 60 days
after the contract filing date or until the commission issues
a decision approving the contract, if earlier. The amended
complaint and case-in-chief are due 39 days after the filing
of the contract, Replies of the carrier defendant(s) are due
46 days after the filing of the contract.

(8) The skeletal complaint must contain the correct,
unabbreviated names and addresses of the complainant(s) and
defendant. The complainant must set out the statutory provi-
sions under which it has standing to file a complaint. AUTH:
Sec. 69-2-101, MCA; IMP, Secs. 69-1-102, 69-14-111 and
69-14-301, MCA

6. Comments: Comments were filed with the Department
by the Union Pacific System (Union Pacific). The comments
concerned the apparent conflict between certain of the Depart-
ment's proposed or amended rules, and recent decisions of the
Interstate Commerce Commission (ICC). Specific reference was
made to both Ex Parte No. 387 (Sub-No. 958) (November 20,
1985) and Ex Parte No. 387 (December 15, 1986).

The proposed amendments to ARM 3B.4.144, 38.4.145 and
38.4,.152 have been changed to be consistent with amendments
made by the ICC to its rules in Ex Parte No. 387 (December 15,
1986). The changes in the proposed amendments to ARM 38,4,145
also reflect the ICC's decision in Ex Parte No. 387 (Sub-No.
958) {(November 20, 1985).

Proposed Rule III has been revised and clarified, result-
ing in Rules V, VI and VII. This actiecn is consistent with
the ICC's decision concerning discovery in Ex Parte No. 387
(December 15, 1986)., Originally, Proposed Rule IIT was mod-
eled after interim discovery rules adcpted by the ICC in
1984. In Ex Parte No. 387, the ICC revised these rules,
Rules V, VI and VII are patterned after these revised rules.
The Department is required, by virtue of its certificatior
under the Staggers Act, to regulate intrastate rail rates in a
manner which 1is consistent with the rules and regulations
adopted by the ICC. For a complete analysis of the changes
between Proposed Rule IIX and Rules V, VI and VII, as enacted,
interested parties are directed to the decision of the ICC in
Ex Parte No, 387 (December 15, 1986).

CERTIFIED TO THE SECRETARY OF STATE MAY i, 1987.
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BEFORF THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of
of Rule 42,11,104 relating to ) Fule 42,11.104 relating to
retail liguor/wine price ) retail liquor/wine price re-
restructuring. ) structuring.

TO: All Interested Persons:

1. On November 28, 1986, the Department published notice of
the proposed amendment of rule 42.11.104 relating to retail
liquor/wine price restructuring at pages 1952, 1953, 1954 and
1955 of the 1986 Montana Administrative Register, issue no. 22.

2. A public hearing was held on December 19, 1986, to con-
sider +the proposed adoption of these rules. Several persons
attended this hearing and oral and written comments were
received,

3. The Department adopts this rule with the following
changes:

42.11.104 RETAIL SELLING PRICE (1) Exeept g8 previded in
subseetien 4637 +*he The retall selling price of liguor, other
than fortified wine, as  defined in 26-3-16643F 16-1-106(11),
MCA, is determined by adding:

(a) the department's base case cost; and

(b} the state markup of 40% on the department's base case

cost v ; £er iiguer bekkled in the doiiewsmg szreas

43} 175 léker &m marked up et 46% em the deparemenetls
base eagse eosts

EX) 86 iiter is marked up at 46% en the depertmencls

base ecase eesks

4:24} <758 Iiker is merked up at 46-03% em the departmentls
base case cest plum 30 eceamés per bokkies

{¥v} <345 Isxeer ig marked up at 5ic01% en the deparementls
base epse eost pius four eenks per pottles

tv} 7200 *iker s merked up ae S4-77% on ehe deparementis
bagse case e¢est pius sne cenk per botkies

{¥x} <658 Iieter is marked up ok 55-0i% on the deparemenels
base cmsa eoser

{2}  Dhe rekail assilimg priee of ligquer thak wesuits from
adding subsectiens {a} and {b} iz indexed annuaily as determimed
in subsestion {6}~

{4y Fhe geliinmg priee of liequer that reauits from edding
subseckions {a} and b} and indexing im subseckien {fe} ig reumd-
ed up te the miekels

(2} Except as provided in subseetion {6}7 the The retail
selling price of fortified wine containing more than *4% 16% but
no greater than 24% alcohol by volume is determined by adding:

(a) the department's base case cost; and
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(b) the state markup ef 60% on the departmentis base ecase
eoat if ieas than $18 er 40% on the deparementls base ease cost
if equal te er mere thamn $38+ for fortified wine bottled in the
following sizesg:

(1) 1.50 liter is marked up at 42+-77% 42% on the depart-
ment's base case cost plus 27 cents per bottle;

(ii) .750 liter is marked up at 53-35% 51% on the depart-
ment's base case plus 12 cents per bottle;

(ii1) ~.375 liter 1s marked up at 58-35% 59% on the depart-

ment's base case cost plus two cents per bottle r.

e} "¥Re retail Seiling price of fortified wine that vesuits
from adding subsecktions 4o} amd {b} is indexed annuaiiy as
dekermined in subseetzon {6%-

{dY The seriineg price of foreified wine that wesules frem
adding subsections {ay end {B) and rndex:ing in subsection {e€y 38
rounded up ke whe mieked-

fet (c) Fortified wine pottled as .720 liter is marked up
the same as ,750 Iiter.

(3)" The retail selling price of table wine ag defined in
16-1-106 (22) , MCA, containing not less than #% 0.5% or more than
$4% 16% alcohol by volume is determined by adding:

Ta) the department's base case cost; and

(b) the state markup of 66% em ethe deparementls hpse eaase
eoat +f leas than $38 or 406% en the departmentls base case cost
£ eaquai to ex mere +than $i8: for table wine bottled in the

following sizes:
1) .50 liter and larger sizes are marked up at 43-62%

41% on the department’s base case cost plus 68 cents per bottle;
(1I) 1.00 liter is marked up at 58<55% 58% on the depart=
ment's base case cost plus 25 cents per bottle;
(11i) .750 liter and smaller sizes are marked up at 48+14%
49% on the department’'s base case cost plus 49 cents per bottle
7

T 7 4e} The retail selling priee of table wine that resules
from adding {ar and {b} is Indewed anmually as determimed in
subsectien 461t

14y (c) The selling price of table wine that results from
adding subsections (a) and (b) and imdexing in {ey is rounded up
to the nickel.

{4} For Tiquor and fortified wine, "base case cost" means
the supplier's guoted price plus at} freight charges from the
supplier to the state warehouse and the average freight to all
state Tiquor facilities. For tabie wine, "base case COSL" means
the statewide weighted average cost, which is the supplier's
quoted price plus afzf freight charges from the supplier to the
state warehouse and the average freight  to all state liguor
facilities, &and applicable taxes as provided in Title 16, chap=
ter 1, part 4, MCA.

(5) For liquor and fortified wine, the cost to the retail
purchaser is the retall selling price plus applicable state
taxes as provided in Title 16, chapter 1, part 4, MCA, THE TOTAL
OF WHICH IS ROUNDED UP TO THE NICKEL. For table wine, the cost
to the retall purchaser is the retall selling price as provided
in subsection (3).
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t6)-—Fhe stake mark up of liquor shalil be veduesed by 10% aso
provided in 36-2-383; MEA retnil selling price is indexed annu-
atlyy affestive Febwuwawy I of emgh yeayr pfieer 35877 by muitiply-
tng the xndex tames the raiail selling price determimed inm
subsectiona {iy4a)y and {i}+4b}s {2}<{a)y and {2}4{b}s and {3}{a} and
133 4k¥r

{8y Phe index is detevmined bv dividimg eligible expenses
by 87% of nee sales-

{kb} FEiigibie expenses ave nil ewpanses charged against the
tiquer divisrem fm a sisenl vear; previded that ewpemnses ekhew
than preduet ecoata; freight echarges; or expenses sitoeabie de
other divissemns ax the rieamsimyg pureau ave rimided to 3508 of
net satess

{e} Net sales are gress sates less disecunts and alil texes
cotlecteds

{é} Expense and net sales emeunts come £rom  the Iiguar
division anmuai report tor the most recent fiseal vears:

4%} (6) The department may reduce the retail selling price
of products which the department has designated for closeout or
are determined to be overstocked in order to encourage their
purchase and elimination from the state inventory. Closeout
products are those that the department has removed from its
published listing of clasgses, varieties, and brands of liquor
and table wine to be kept for sale at any state liguor facility.
Overstocked productg are those classes, varieties, and brands of
ligquor and table wine which are in the state's inventory in an
amount greater than would be sold in a 12-month period.

4. The final rules have been changed from the proposed
rules to eliminate a) the changes in markup and prices tor lig-
uor products, except for the restructuring of markups for forti-
fied wine and table wine and b) the annual price adjustment.
These changes from the original proposal are the direct result
of action by the 1987 Legislature changing the liquor profit
targets for the 1989 biennium. These changes are explained
further in the response to comments on the proposed rules.

In addition, the language 1in subsection 5 of the rule merely
relocates wording contained in the original notice on the round-
ing of prices up to the nickel.

COMMENT : The proposed price increase for some products will
affect sales volume and may cause a decrease in total revenue
rather than the increase projected.

RESPONSE ¢ The issue raised in this comment was obviated by the
legislature's reduction of the profit target in the 1989 bienni-
um appropriation for the liquor division, This reduction in
profit target allows the liguor division to maintain the current
markup for liquor other than fortified wine for the near future
and to drop the proposed annual price adjustment index. Price
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restructuring for fortified wine and table wine is being adopt-
ed, however, because the previous markup rates for these prod-
ucts created large markup differences for some products in these
categories that otherwise have small base case cost differences,
The change in markups for these products achieves 2 consistent
and rational price structure.

COMMENT: The proposed price restructuring will decrease the
gsales of smaller bottles,

RESPONSE: The proposed price restructuring was intended to have
this effect and to encourage purchases in more economical sizes
that would return greater profit to the state due to lower han-
dling costs associated with larger products.

COMMENT: The annual price adjustment would create a great deal
of wuncertainty in the industry since prices would increase one
year and decrease the next.

RESPONSE: The proposed adjustment was intended to introduce a
rational basis of price changes by fixing prices to legislative
appropriation targets. In any case, varying prices up or down
are integral to this industry since suppliers frequently change
prices with sales promotions, increases to cover costs, and
shifts to encourage purchase of more protitable items. Certain-
tv is desirable, but not a reasonable expectation in any enter-
prise. However, the annual price adjustment has been eliminated
from the rule because of the legislature's change in profit
targets.

COMMENT: It's a bad time to increase liquor prices due to tough
econeomic times,

RESPONSE: Price increases were reluctantly considered as part
of the equation, along with expense reductions, needed to meet
revenue targets set by the legislature., The timing was dictated
by the combination of factors that left no other alternatives as
long as the profit target remained as it was. The legislature's
change in the profit target at least postpones the time when an
increase in markup for liquor may once again have to be consid-
ered,.

COMMENT : The percentages in the proposed rule are overly
refined.

RESPONSE: The comment is well taken. As a result, the markup
percentages for fortified wine and table wine in the proposed
rule are truncated to the lower whole percent in the adopted
rule.
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COMMENT : The proposed table wine markup is more in line with
conditionsg in the competitive market than the previous markup.

RESPONSE: While the previous markup was based on a raticnale
that was market related many vears ago, 1t no lcnger is due to
changing base case costs since then. The comment reinforces the
action beinrg taken in this rule.

4. The authority of the Department to make the proposed
amendment is based on 16-1-303, MCA, and the rule implements
l6-1-103, 16~-1-301, 16-1-302, d16-1-401, 16~-1-404, 16-1-411,
16-2-101, and 16-2-301, MCA,

- -
U
[ ‘C\—meu-
JOHN.D. LarAVER, Director
sartment of Revenue

Certified to Secretarv of State 05/18/87
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BEFORE THF DEPARTMENT OF SCCIAL
AND RFHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rule 46.,12,3207
pertaining to eligibility
determinations for medical

NOTICFE OF THE AMENDMENT OF
RULE 46.12,3207 PERTAINING
TC ELIGIBILITY DETERMINA~
TIONS FOR MEDICAL AS5IS-

assistance - transfer of TANCE - TRANSFER OF
resources RESOURCES

TO: All Interested Persons

1. On April 16, 1987, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of ARM 46.,12,3207 pertaining to eligibility
determinations for medical assistance at page 365 of the 1987
Montana Administrative Register, issue number 7,

2. The Department has amended the rule as proposed with
the follow changes:

46.12.3207 TRANSFFR OF JBESOURCES Subsections (1)
through (2) (a) remain as proposed.

(b) The uncompensated value of the transferred non-
excluded ®eai-er-persenai property which-was-kransferred shall
be counted toward the general resource limitation for medicaid
eligibility asecordimg-te until it is reduced by cone cr more of
the followingy: whichever-is-appiicabies

Original subsections (2)(b) (i) through (2)(b){(v) remain
deleted as proposed.

++)~~when-——the —-uncompensated - vadye —of-—4he--transferred
preper ey —is-Jess- thar $500 - - chall--be -counted -as-a-resouree
for—one-months -

(#i) all or part of the transferred property is re-
turned;

(£ii) the uncompensated amount is reduced by documented
further consideration;

13w} ==the—nrcompensated - amount— g - reduced-~by ~-$500-~ £ow
cach-month-that-passes-beginning-with-she-month-of-transfexs

TvIIT) the uncompensated amount is reduced bv documented
household medical expenses incurred beglnnlng with the month
of transfer.

(C) IF THE REDUCTTONS TN 2{b) ARE LESS THAN $500 TN ANY
MONTH BEGINNING WITH THE MONTH OF TRANSFER, THE UNCOMPENSATED
VALUE CF THE TRANSFERRED NON-EXCLUDED PROPERTY ¢SHAIL EE
REDUCED RY A TOTAL CQF $500 FOR EACH OF THOSE MONTHS.

(D) WHEN THE UNCOMPENSATED VALI'E OF THFE TRANSFERRED
PROPERTY IS LESS THAN $500, TT SHALTL BE COUNTED AS A RFESOURCE
FOR ONE MONTH;

Original subsections (2) (¢) threugh (3)(a) (i) remain
deleted as proposed. Subsections (3) through (6) (a) remain as
proposed.
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AUTH: Sec, 53-2-201 and 53-2-601 MCA
IMP: Sec, 53-2-601 and 53-6-113 MCA

3. The Department has thoroughly considered all commen-
tary received:

COMMENT: It is unclear whether the reduction factors may be
applied to allow an automatic reduction of the uncompensated
amount by $500 for each month in addition to reduction by, for
example, documented further consideration, return of all or
part of the property, etc.

RESPONSE: The automatic $500 per month reduction in uncom-
pensated value cannot be used in conjunction with the other
reduction factors. The final rule has been changed to set out

the requirements more clearly.

Directer, Social and Rehabilita-
tion Services

Certified to the Secretary of State VAo ‘ X/ , 1987,
]
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VOLUME NO, 42 COPINION NO. 16
LAND USE - Enforceability of planning and zoning master
plan;

LAND USE - Review authcrity of self-governirg local

government as to proposed division of land;

LOCAL GOVERNMENT - Enforceability of planning and zoning
master plan;

LOCAL GOVERNMENT - PReview authority of sclf-governing
local government as to proposed division cf land;
PROPERTY, REAL - Enforceability of planning and zoning
master plan;

PROPERTY, FRFAL - Review authority c¢f self-governing
local government as to proposed division of land;
SUBDIVISION AND PLATTING ACT - Review authority of

self-governing local government as to proposed division
of land;

MONTANA CODE ANNOTATED - Title 76, chapter 1; sections
1-2-101, 1-2-107, 7-1-111, 7-1=-112, 7-1-114, 76~1-103,
76-1-604, 76-~1-606, 76~3-102, 76-3-103, 76-3-301, to
76-3-303, 76-3-306, 76-3-402, 76-3-404, 76-3-504,
76-3-505, 76-3-602, 76-3-609, 76-3-611, and 76-3-613:
MONTANA CONSTITUTION - Article XI, section 6;

OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No.
68 (1977), 37 Op. Att'y Gen. No. 175 (1978), 38 Op.
Att'y Gen. No. 98 (1980), 39 Op. Att'y Gen. No. 14
(1981), 39 Op. Att'y Gen. No, 74 (1981), 40 Op. Att'y
Gen. No. 57 (1984), 41 Op. Att'v Gen, No. 86 (198€)

HELD: 1. A local govermment unit with self-governing
powers may not refuse to file a certificate of
survey because the involved parcel encompassers
less than 40, but equal to or more than 20,
acres even if 1its master plan prohibits
divisicns of land of such size.

2. A local government which has adopted a master
plan to regulate future land-use planning and
zoning may condition issuance of permits for
the construction, alteration, or enlargement
of structures upon c¢ompliance with such plan.
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13 May 1987

Robert M. McCarthy

Butte-Silver Bow County Attorney
Butte-Silver Bow County Courthouse
Butte MT 59701

Dear Mr. McCarthy:

you have requested my opinion concerning the following
questions:

1. May Butte-Silver Bow, a self-governing
congolidated governmental unit, refuse to
file a certificate of survey because the
size of the involved parcel, which is 20
acres or more, i8S inconsistent with a
master plan's regquirement?

2. May Butte-Silver Bow refuse to issue
permits in connection with the
construction, alteration, or enlargement
of a structure if such proposed work is
inconsistent with its planning and zoning
master plan even though zoning
regulations have not been adopted?

I conclude that Butte-Silver Bow does not have authority
to refuse the filing of a certificate of survey because
the involved parcels are not at least 40 acres in size,
It may, however, condition issuance of building permits
on compliance with the master plan when applicable
zoning regulations have not yet been adopted.

Pursuant tc¢ secticn 76-1-604, MCA, Butte-Silver Bow has
adopted a master plan to guide present and future land
use within its boundaries. The plan requires certain
residential parcels created after its effective date in
what is termed rural district number 1l +to encompass at
least 40 acres. Recently, however, a landowner
submitted a certificate of survey for several
residential parcels located in a rural residential area
which are slightly more than 20 acres in size, The
first question is whether Butte-Silver Bow may refuse to
file the certificate of survev,
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Butte-Silver Bow is a charter form of government with
self+~governing powers. Bukvich v. Butte-Silver Bow, 42
St., Rptr. 293, 294, 696 Pp.2d 444, 445 (1985). As a
self-governing entity, it "may exercise any power or
provide any service except those specifically prohibited
by the constitution, law, or the [local government's]
charter." D & F Sanitation Service v. City of Billings,
43 St. Rptr. 74, 80, 713 Pp.2d 977, 982 (1986): accord
Clopton v, Madison County Commission, 42 St. Rptr. 851,
854, 701 P.2d 347, 350 (1985); Billings Firefighters
Local 521 v. City of Billings, 42 St. Rptr. 112, 114,
694 P.2d 1335, 1336 (1985); Tipco Corporation v. City of
Billings, 197 Mont, 339, 343, 642 P.2d 1074, 1077
(1982); see generally 37 Op. Att'y Gen. No. 68 at 272,
273 (1977} ("[tlhe [constitutional) convention notes to
[art. XI, sec. 6, Mont, Const.] clearly indicate that
local government units with self-government powers have
all powers not specifically denied"). The Montana
Legislature has enacted various provisions which deny
self~governing units certain powers (§ 7-1-111, MCA),
require express legislative delegation as a condition of
other powers' exercise (§ 7-1-112, MCA), and subject the
authority of such units to state statutes in several
specified instances (§ 7-1-114, MCA). Among thosge
matters in which self=-governing units are subject to
state statutory provisions are "[alll laws which require
or regulate planning or zoning(.l" § 7-1-114(1) (e),
MCA. See 38 Op. Att'y Gen. No. 98 (1980) (section
7-1-114(1) (&), MCA, prohibited Butte-Silver Bow from
providing for an optional appeal of decisions from its
local board of adjustment); see also 37 Op. Att'y Gen.
No. 175 (1978) (applying section 7-1-114(1) (g}, MCA).

I previously held in an wunpublished opinion dated
June 15, 1978, and issued to the Madison County Attorney
that "[t]here can be little dispute that subdivision
regulation under the {Montana] Subdivision and Platting
Act [§§ 76-3-101 to 614, MCA] is part and parcel of the
state laws that ‘'require or regulate planning or
zoning.'"™ In that opinion I found improper the refusal
of a county, which had constituted itself as a
self-governing unit, to permit the selling or offering
for sale ¢f lots in a subdivision before the final plat
was recorded--a prohibition inconsistent with section
76-3-303, MCA. While the Montana Supreme Court
expressly refused in State ex rel. Swart v. Molitor, 38
St. Rptr. 71, 75-76, 621 P.2d 1100, 1104 (1981}, to
decide the question of whether "planning and zoning"
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includes the function of reviewing certificates of
survey under the Subdivision and Platting Act, I adhere
to my earlier interpretation of section 7=1-114({1) (e),
MCA, since subdivision regulation clearly appears an
integral aspect of state and local government land-use
planning. See § 76-3-102, MCA; see generally
R, Anderson, 2American Law of Zoning 3d § 25.03 (1986

("[tlhe broad purposes of subdivision controls to guide
community development, to protect the prospective
residents and neighboring owners from the evils of
poorly designed areas, and to advance the orthodox
purposes of the police power, have been frequently

repeated") (footnotes omitted); P. Rohan, Zoning and
Land Use Controls § 45.01 (1986) ("[iln general,

subdivision legislation seeks to guide land development
'through the power to withhold the privilege of public
record from plats that do not meet established
requirements and standards'") (footnote omitted).
Indeed, the Butte-Silver Bow master plan recognizes that
subdivision regulation directly affects future land use
and attempts to utilize such controls for the purpose of
encouraging particular growth patterns and population
densities.

Section 76-3-609, MCA, of the Subdivision &nd Platting
Act governs the scope of local authority to review
proposed divisions of land creating parcels 20 acres or
larger. Subsection 2(a) provides in relevant part that
"[tlhe governing body's review must be limited to a
written determination that appropriate access and
easements are properly provided.” I recently held that
the effect of disapproval by a local governing body of
such a proposed division is limited to nonprovision of
county services involving the use of access roads or
easements found to be unsuitable. 41 Op. Att'y Gen. No.
86 (1986). Implicit in section 76-3-609(2) (a), MCA, as
well as my holding in the earlier opinion, are the
negative corollaries that a local governing body may not
refuse to file a certificate of survey even if access
roads and easements are deemed unsuitable and that no
such authority exists when the basis for disapproval
rests on the fact a parcel is not at least 40 acres in
size. The limited authority of Butte-Silver Bow in this
regard is further underscored by section 76-3-505(2),
MCA, which restricts local governing body review of
divisions of land consisting exclusively of 20 acres or
more "to a written determination of whether appropriate
access and easements are properly provided."
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The presence of the 40-acre limitation in ¢ master plan
does not broader Butte-Silver Bew's authority even
though sfection 76-1-606, MCA, permits Butte-Silver BRow
to require, upeon a properly enacted resolution, that
"subdivision plats" confcrm with its master plan as a
condition to their filing. The word “subdivision" is
not defined in section 76~1-103, MCA, which contains
definitions of various terms used in chapter 1 of
Title 76, but  the term 1is defined in section
76-3-103(15), MCA, of the Subdivision and Platting Act,
As defined wunder the latter statute, “subdivision"
means, for presently relevant purposes, a division of
land "which creates one or mere parcels containing less

than 20 acres." See 40 Op. Att'y Gen, No. 57 (1984}); 39
Op. Att'y Gen. No. 74 (1981); 39 Op. Att'y Gen, No. 14
{1981). That definition, in the absence of a clear

contrary intent, should be deemed applicable to the use
of the term "gsubdivision" in section 76-1-606, MCA.
§ 1-2-107, MCA; see City of Billings v. Smith, 158 Mont.
197, 212, 490 p.2d8 221, 230 (1971) ("[alll acts relating
to the same subject, or having the same general purpose
as the statute being construed, should be read in

connection with such statute"); State ex rel. MacHale v.
Ayers, 111 Mont. 1, 5, 105 P.2d 686, 688 (1940) ("[i)t

is a general rule of law that all acts relating to the
same subject, or having the same subject, or having the
same general purpose as the statute being construed,
should be read ir connection with such statute™). I
further note the term "subdivision plats" 1is used
throughout the Subdivision and Platting Act and refers
to  plats reflecting subdivisions and rnot simply
divisions of land as defined in section 76-3-103(3),
MCA, §§ 76-3-301(1), 76-3-302, 76-2-306, 76-3-402(2),
76-3-4041(2), 76-3-504(2), 76-3~5050(1), 76-3-602,
76-3-611(1) and (2)(a), 76-3-~613(1) and {(2), MCA. This
interpretation of the term "subdivision plat" in section
76-1-606, MCA, finally, harmonizes that provision with
sections 76-3-505(2) and 76-3-609(2) (a), MCA--a result
consonant with well-accepted rules of statutory
construction, § 1-2-101, MCA; Schuman v, Bestrom, 42
St. Rptr. 54, 57, 693 P.2d 536, 538 (1985) ("[wlhen
several statutes apply to a given situation, such a
construction, if possible, is to be adopted as will give
effect to all"). In sum, Butte=Silver Bow may not
refuse to file a certificate of survey because the
parcel] size fails to satisfy master plan requirements.
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The mere fact that Butte~Silver Bow may not deny filing
to a certificate of survey in connection with a division
of land, which is otherwise not a subdivision, because
the resulting parcels are less than 40 acres does not,
however, proscribe it Irom conditioning issuance of
permits as to proposed construction, alteration, or
enlargement of structures on such parcels upon
compliance with the master plan. The Supreme Court held
in Little v. Board of County Commissioners, 38 St. Rptr.
1124, 1139, 631 P.2d 1282, 1295 (1981), that city
officials were authorized to deny a building permit for
certain construction on unzoned land when the proposed
use was inconsistent with a master plan, The Court
apparently reasoned that, because zoning ordinances must
substantially comply with a jurisdiction's master plan,
such authority was necessary to preserve the master
plan's integrity until appropriate zoning requlation was
effected. Consequently, Butte-Silver Bow may deny
building permits to applicants 1n connection with
construction for uses inconsistent with its master plan.

THEREFORE, IT IS MY OPINION:

1. A local government unit with self-governing
powers may not refuse to file a certificate of
survey because the involved parcel encompasses
less than 40, but equal to or more than 20,
acres even if its master ©plan prohibits
divisions of land of such size.

2, A local government which has adopted a master
plan to regulate future land-use planning and
zoning may condition issuance of permits for
the construction, alteration, or enlargement
of structures upon compliance with such plan.

truly yours,

MIKE GREELY
Attorney General
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BEFORF THF BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the Matter of the Lease )
of State Lands to McFARLAND- ) DECLARATORY RULING
WHITE RANCH, Lessee - )
State Lease No, 2184, )

The McFarland-White Ranch (hereinafter "lessee") was
the lessee of state lease No, 2184. The Department of State
Lands {hereinafter "DSL") determined that the lessee had
lost the vight to exercise the preference right. A letter
to this effect, dated February 9, 1987, was sent bv DSL to
the lessee., The lessee requested a hearing on the matter,
DSL denied the request for a hearing. The lessee then
submitted an Amended Notice of Appeal, and the Department
again denied a hearing on the matter. Lessee then submitted
a request for a declaratory ruling. As a result of the
request, DSL issues the following:

FACTS

The lessee and DSL entered into a five-year lease for
320 acres of grazing land in Wheatland County, Montana. The
legal description for the lease is: W}, Section 16, T6N,
R12E. The effective date of the lease was February 28,
1982, with an expiration date of Fehruary 28, 1987,

The lease agreement contained the following language at
numbered paragraphs 3 and 11:

3. SUBLEASING WITHOUT FILING A COPY WITH TFE
COMMISSIONER OF STATE LANDS AND WITHOUT RECEIVING HIS
APPROVAL OR SUBLEASING AT TERMS LESS ADVANTAGEOUS THAN
THE TERMS OF THIS LEASE, CANCELS THIS LEASE.

11, SUBLEASING - The lessee shall have the right
to sublease the land to another party upon the same
terms and conditions as those upon which he leases it
from the state, provided that no such sublease shall be
legal until a copy thereof has been filed with the
Department of State Lands and approved by the Commis-
sioner.

The lease was signed by Mr, Wilbur White of the
McFarland-White Ranch.

In 1986, DSL discovered that the lessee had entered
into an agreement with Marjorie Muir Martin, whereby Ms.
Martin was allowed to graze her livestock on state land in
exchange for the lessee grazing their cattle on Ms. Martin's
private land. As noted above, the lease was to expire in
February, 1987. Normally, a lessee has the right to meet
the highest bid at renewal time. Section 77-6-205, MCA.
This is commonly known as the "preference right". As a
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result of the subleasing, however, the lessee was informed,
by a letter dated Februarv 9, 1987, that it had lost the
right to exercise the preference right to meet the highest
bid. As stated above, the lessee requested a hearing on the
loss of the preference right. DSL denied the reguest for a
hearing because the lessee had not included in the request
for a hearing any grounds whv the lessee was entitled to a
hearing. Further, the lessee had not included any bonafide
factual disputes concerning the basis of the loss of the
preference right as is required by ARM 26.3.144(6)(a)., (See
ARM 26.4.108(5), now repealed). It must also be noted that
the lessee had never filed a copy of the sublease with DSL
nor received its approval for such sublease in apparent
violation of section 77-6-208, MCA.

Because of this decision bv D8L, lessee filed an
Amended Notice of Appeal. This Notice included the follew-
ing assertions:

1. Lessee purchased real property from Donald MacKay
in 1956 and as

part of the transaction received an Assignment of State

Lease which included the W} of Section 16, Township €

North, Range 12 East, Wheatland County, Montana;

2. Due to the severe terrain in the area, Lessee
has continuously since then exchanged use with Marjorie
Muir Martin who held the F1 of Section 16, Township €
North, Range 12 East, Wheatland County, Montana, which
ig also state land;

3. That the exchange of use included the use hv
Lessee of real property owned by the Martins. Martins
used the Lessee's state land and additional private
land owned by Lessee to graze livestock;

4, The above arrangement has been exercised for
in excess of 30 years and no notice was given to anv
party concerning any illegalitv cmncerring the arrange-
ment ;

5. That Lessee has always timely paid all rental
payments due, has always complied with recommendations
of the State Department of Lands and the Northeastern
Land coffice and in particular discussed the above issue
with Mr, Dwayne Andrews and Mr. Craig PRoberts of the
Regional office;

6. That upon being informed of the alleged
illegality of the arrangement, Lessee immediately
notified Northeastern Land Office of his intention to
cross fence the property and would not allow livestock
other than their own to graze cn the propertv. A copy
of Lessee's letter dated November 19, 1986 is attached
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hereto as FExhibit "B" ard bv reference made a part
herenf;

7. That several years aco the Martin family
hecame involved with the White family over a road
dispute which has generated into a number of other
disputes, Those disputes include advising the State
Department of J.ands that they have been illegally
allowing their cat*le to run on Lessee's lease when in
fact they knew, or apparentlv knew, this was illecal,
Tf Lessee participated ir an illegal act, then certain-
ly the complaining pertv also participated, perhaps,
knowingly, in an illegal act which should also cause
the loss of the preference right to their state land;

8. That Lessee protests vehementlv the loss of
his preference right, which he believes is the taking
of a valuable property right, without due process of
law and respectfully requests a hearing.

DSL had also received 2 letter from Ms. Martin to the
effect that the Martir-Morse Livesgtock Co. had grazed their
Livestock on this state lease in exchange for allowing the
lessees to use private land. According to Ms, Martin, this
arrangement had been in effect for over eightyv vears.

NSL again denied a hearing on the loss of the prefar-
ence right. Because all parties agreed there had been an
exchange of use, there was still no bonafide factual dispute
concerning any of the pertinent issues, In turn, because
there was no factual dispute about the key issues, there was
no reason for a hearing,

Asg a result of this denial, lescee requested a
declaratory ruling on the loss of the preference right.

DISCUSSTION

The Montana Supreme Court in Jerke v. State Department
of Lands, 182 Mont, 294, 597 P.2d 49 (1979), determined that
a lessee of school trust land (such as the land in the
present case) could not exercise the preference right
granted by section 77-6-205{(1), MCA, if the lessee had
subleased the tract for the duration of the lease term.

They held that the preference right was unconstitutional in
thege circumstances, because the concept of ensuring sus-
tained yield through the preference right was not applica-
hle, The Court said:

To allow an exirting lessee who does not use
the land to exercise a preference right constitutes
an unconstitutional application of the preference
right statute, section 81-405(1), R.C.M. 1947, now
section 77-6-205(1) MCA, The only wav full market
value can be obtained in such a situation is bhv pure
competitive bidding.
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This holding was reaffirmed in Skillmar v. Department
of State Lands, 188 Mont. 383, 613 P.2d 1389 (1980).

Because there are instances where a sublease may not
occur over the entire lease term or for the entire lease
area, DSL requested and received an Attornev General's
Opinion, In Volume No. 39, Opinion 1 (9 Januery 1981) the
Attornev General stated, in part, "It is clear from Jerke
and sSkillman that a state land lessee who leases the entire
tract for the entire lease period is not entitled to exer=
cise the preference right of section 77-6-205, MCA. That
was the situation in both of those cases.”

In addition, DSL promulgated an administrative rule
(ARM 26.3.108(3) now repealed), which provided that the
preference right would be lost if the lessee subleased more
than 1/3 of the land included in a lease for more than 30%
of the term of the lease. ARM 26.3.108 also made it clear
that an exchange of use was a type of sublease, which could
result in the loss of the preference right, Similar lan-
guage is now found at ARM 26,3.144.

The foregoing discussion is merely provided as
background. 7Tt must be remembered that the present rase
involved a sublease of the entire state tract for the full
term of the lease, Ag a result, the rule providing for the
1/3 and 30% distinction need not be considered. The present
case falls directly into the categorv of subleasing, which
is discussed by the Montana Supreme Court in the Skillman
and Jerke cases.

The Lessee has alleged that a decision regarding the

loss of a preference right requires a hearing. This allega-
tion would be true if there was a bonafide factual dispute
as to whether subleasing had occurred, 1In the present case,
however, everyone freely admits that the subleasing has been
in existence since at least 19%4, As a result, there are no
pertinent factual disputes which a hearing would resolve.
In other words, Jerke and Skillman and the Attorney Gener-
al's Opinion are clear. If a lessee subleases the entire
tract for the entire term, DSI. can not allow the lessee to
exercise the preference right at renewal. An evidentiarv
hearing will not change this conclusion.

The le=gee has also stated that the Department's rules
are arbitrarv and capriciocus, because *hey do not allow for
a hearing under these circumsgtances; whereas, a lease
cancellation for illegal subleasing requires a hearing
pursuant to section 77-6-208 and 77-6-0211, MCA. DSL dig=~
agrees, Section 77-6-208, MCA, is directed towards a
cituation where the lease will he lost during the lease term
with no right to bid en the lease. ARM 26.3.142(6). On the
other hand, if the preference riacht is lost, the former
lezsee mav still bid on the leasa. B2RM 26,3,144(4). Given
the differerce in the penalties; and, more importantly,

10-5/28/87 Montana Administrative Register



~722-

given that there are really no facts which the lessee can
present in the present case which would allow the lessee to
regain the preference right, it can not be said that the
rules are arbitrary and capricious.

Finally, lessee has asserted that the exchange of use
was not entered into to circumvent DSL regulations and that
lessee did not sublease on terms less advantageous than the
terms given by the state. While DSL does not attribute any
malice to lessee's actions, it must be pointed out that the
Jerke decision was decided in 1979 and the Skillman decision
was decided in 1980. Also, the pertinent rules were promul-
gated in 1979 and supplemented in 1982. Therefore, the
lessee should have been sufficiently aware that their
actions would result in the loss of their preference right.

Furthermore, the predecessor to section 77-6-~208, MCA,
which reguires departmental approval prior to subleasing was
enacted in 1937. These are not recent enactments. The
lessees did not follow the procedure set forth in section
77-6-208, MCA, and the department could seek cancellation.
As the Supreme Court said in the Skillman case:

Further, if the casze is distinguishable and Jerke
should not be controlling as precedent, there is even more
justification for applving the rationale of Jerke here. In
Jerke, although there was a sublease involved, there is no
evidence that there was an illegal sublease, as in the case
before us, Here the lessee, Foster, sublet his grazing
lease without having the sublease approved by the Depart-
ment of State Lands as required by his lease with the
State.

188 Mont, at 385-86,

The same statement can be made in the present case. The
lessee was involved in an illegal sublease; therefore, the ration-
ale of Jerke has even more justification under these circumstances,

For the above stated reasons, DSL was correct in determining
that the preference right was lost, and that a hearing should not
be held.

DATED this / Z day of May, 1987.

crrigsioner
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Leglslature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule,

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
Tooseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register iassued.

2, Go to cross reference table at end of each
title which 1list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Aect for
inclusion in the ARM. The ARM is updated through
March 31, 1987, This table includes those rules adopted
during the period March 31, 1987 through June 30, 1987 and
any proposed rule action that is pending during the past 6
month period. (A notlee of adoption must be published within
6 months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it 1is
necessary to check the ARM updated through Mareh 31, 1987,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1987 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I Blind Vendors' Bidding Preference, p. 1730, 250

I-VIT Overtime and Compensatory Time 1n Lieu of
Overtime Compensation, p, 272

2.21.1501 and other rules - Administration of Compensatory
Time for Employees Exempt from the Federal Fair
Labor Standards Aet (FLSA), p. 278

2.21.6706 and other rules - Employee Incentive Award
Program, p. 505

AGRICULTURE, Department of, Title 4

I-VII Rodenticide Grants Program - Collection of Fees,
p. 510
I-XI Emergency Rules - Administration of the Alfalfa

Leaf=cutting Bee Program, p. 580

§_12.1012 and other rule - Increasing the Fees Charged for
Sampling, Inspection and Testing of Grains at the
State Grain Laboratories, p., 53, 252

4,12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193, 368

4,12.3503 Emergency Amendment - Grading of Seed Potatoes
Having Hollow Heart Condition, p. 475

STATE AUDITOR, Title 6

I Defining Promotional or Developmental Stage,
p. 351
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I Fmergency Rule - Defining Promotional or
Developmental Stage, p. 369

COMMERCE, Department of, Title 8

(Board of Architects)

8.6.405 and other rules - Reciprocity - Individual Seal -
Standards of Professional Conduet and Activities
Constituting Misconduct, p. 1648, 253

(Board of Dentistry)

8.16.602 and other rules - Allowable Functions for Dental
Hygienists and Dental Auxiliaries - Prohibition =
Permit Required for Administration of Faeility -
Minimum Qualifying Standards - Faeility
Standards, p. 1654, 155

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements and
Standards - Fees - Certified Hearing Aid
fudiologists, p. 128, 371

8.20.4301 Traineeship Requirements and Standards -

"Trainee" Designation, p. 514
(Board of Horse Racing)

8.,22.501 and other rules - Definitions - General
Requirements - Claiming, p. 353

8.22.610 and other rules - Stewards - Trainers -
Veterinarians - General Requirements - Types of

Bets - Twin Trifecta - Alcohol and Drug Testing =
Pick (N) Wagering, p. 1732, 100

8.22.1804 Emergency Amendment = Twin Trifecta, p. 586

(Board of Landscape Architects)

8.24,.405 and other rule - Examinations - Fee Schedule,
p. 1856, 2059

(Massage Therapists)

8.26.101 and other rules - Board Organization - Procedural
Rules = Substantive Rules, p. 356

(Roard of Morticians)

8.30.407 Fee Schedule, p. 194, 477

8.30.707 Disciplinary Actions, p. 1994

(Board of Nursing Home Administrators)

8.34.,403 and other rules - Board Meetings - Publie
Information - Examinations - Continuing Education
~ Fee Schedule -~ Reinstatement, p. 223

(Board of Pharmacy)

8.40,404 and other rule - Fee Schedule - Fees, p. 227, 478

8.40.1215 sdditions, Deletions and Rescheduling of
Dangerous Drugs, p. 1534, 1957

(Board of Professional Engineers and Land Surveyors)

8.48.501 and other rules - Applications - Licensing -
Comity - Diseiplinary Action - Emeritus Status -
Applications by Partnerships and Corporations,
p. 1536, 1958, 2006
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(Board of Realty Regulation)

I Continuing Education, p. 1545, 157

8.58.419 Suspension or Revocation -~ Violation of Rules -
Unworthiness or Incompetency, p. 229, 588

(Board of Social Work Examiners and Professional Counselors)

8.61.404 and other rules - Fee Schedule - Hours, Credits
and Carry Over - Accreditation and Standards -
Reporting HRequirements -~ Noncompliance = Annual

License Renewal, p. 231, 479

(Board of Speech Pathologists and Audiologists)

8.,62,702 and other rules - Definitions - Continuing
Education Required - When - Education Activities
Acceptable for Credit, p. 1996

(Bureau of Weights and Measures)

8.77.101 Scale Pit Clearance, p. 196, 589

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 56, 310

(Board of Milk Control)

8.86.301 Formula for Fixing the Class I Producer FPrice,
235

8.86,301 Speclal Wholesale Prices and Formulas for Fixing

the Class 1I and III Producer Prices, p. 402
(Local Government Assistance Division)

I Administration of the 1987 Federal Community
Development Block Grant (CDBG) Program, p. 357
T-T1T Approval and Administration of Contracts for

Audits of Local Government Units, p. 1745, 480
(Montana Economic Development Board)

8.97.308 Rates, Service Charges and Fee Schedule - Rate
Reduction Fee, p. 1998, 202

8.97.406 Economic Development Linked Deposit Program,
p. 405

(Board of Housing)

8,111,202 Meetings of the Board of Houaing, p. 240, 483

(Montana State Lottery Commission)

T-XXXTIT Operations of the Montana 3tate Lottery
Commission, p. 407

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-ITI Special Education Transportation, p., 1003, 1383

(Board of Public Education)

10.55.203 District Superintendent, p. 1859, 102

10.55.205 Professional Development, p. 1859, 102

10.55.402 Basic Instructional Program: High School, Junior
High, Middle School and Grades 7 and 8 Budgeted
at High School Rates, p. 1750, 102

10.55.4054 Gifted and Talented, p. 130, 591

10.57.102 Definitions - 4ccredited, p. 1861, 103

10.57.102 and other rules - Definitions - Correspondence,
Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class
2 Standard Teaching Certificate - Class 3
Administrative Certificate, p. 130, 591

10.57.601 and other rules - Request to Suspend or Revoke a
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Teacher or Specialist Certificate: Preliminary
Action - Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist
Certificate ~ Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Publie Education - Appeal from Denial of a
Teacher or Specialist Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515

and other rules - Minimum Standards for School
Buses, p. 1752, 104, 158

Four-wheel Drive Vehieles, p. 1756, 103

Policy Governing Pupil Instruction Related Days
Approved for Foundation Program Calculations,
p. 1863, 102

(Montana State Library Commission)

10.101.101

10.101.203

and other rules - Montana Library Services
Advisory Council ~ Library Services and
Construction Act (LSCA) Grants, p. 302

and other rules - Organlzational and Procedural
Rules - General Policy and Public Library
Development, p. 283

FISH, WILDLIFE AND PARKS, Department of, Title 12

I

I-VII

12.6.701
12.6.703
12.6.901
12.6.901

Exclusion of Certain Flotation Devices from the
Statutory Definition of "Vessel", p. 307
Collection of Fees for Costs Associated with
Preparation of Environmental Impact Statements,
p. 359

Persogal Flotation Devices and Life Preservers,
p. 30

Limit the Requirements For Fire Extinguishers on
Small Motorboats and Vessels, p. 363

Establishing a No Wake Speed on Portions of
Harrison Lake, p. 242

Prohibiting Motor or Engine Operated Vessels on
the Bighorn River from Afterbay Dam to the
Bighorn Access Area, p. 24l

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-VII

16.6.303
16.8,701
16.8.704

16.20.210
16.44,102

10-5/28/87

Alr anlity ~ Sulfur Dioxide Emission Controls,
p. 203

Recording of Delayed Birth Records, p. 1432

and other rules - Air Quality - Monitoring and
Data Requirements for Ambient Air Quality,
p. 1658, 2007

and other rules - Air Quality - Testing and Air
Quality Permits p. 2000, 159

Frequency of Bacteriological Sampling, p. 58, 311
Hazardous Waste =~ Consolidation and Updating
Incorporations by Reference of Federal Agency
Rules Contained in Chapter 4U of Title 16 of the
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Administrative Rules of Meontana, p. 1, 203
16.44,102 and other rules - Hazardous Waste Management,

p. 417

16,445,103 and other rules - Hazardous Waste Management -
Permitting - Counting Hazardous Wastes -
Requirements for Recycled Materials -
Incorporating Appendices - Redefining Generator
Categories - Creating Requirements for

Conditionally Exempt Small Quantity Generators -
Registration and Fee Requlrements for Generators
and Transporters - Accumulating Hazardous Wastes
- Annual Reporting, p. 60, 255

INSTITUTIONS, Department of, Title 20

20.14.106 Admission Criteria to the Montana Center for the
Aged, p. 246, 484

JUSTICE, Department of, Title 23
23.4.101 and other rules - Alecohol Analysis, p. 1945, 16

LABOR AND INDUSTRY, Department of, Title 24

I-XII Mediation of Workers' Compensation Disputes,
) p. 454

24.16.9007 Adoption by Reference of Standard Prevailing
Rates of Wages Effective December 1, 1986 through
November 30, 1987, p. 1669, 1960

(Human Rights Commission)

Public Hearing and Petition for Declaratory Ruling as to
whether Montana Department of Institutions, a
State Governmental Agency may Employ only Female
Cottage Life Attendants at its Correctional
Facility for Female Youth under Certain
Circumstances, p. 1495, 2107

Public Hearing and Petition for Declaratory Ruling as to
whether the Reasonable Demands of the Soreening
and Selection of Adoptive Parents Requires
Congideration of the Race, BSex, Religion, Age,
Marital Status and Physical and Mental Handicap
of the Applicant Parents without Violating
Section 49-3-205, MCA, p. 2047

I-IX Sex Equity in Education under the Montana Human
Rights Act, p. 1663, 312
24.9.201 and other rules - Procedures for Investigation

and Coneiliation of Complaints Filed' with the
Commission - Pre-hearing Procedures, p. 431
(Workers' Compensation Division)
24,29.702 Self-Insurers, p. 1273, 1903
24.29,803 Payment of Compensation, p. 1671, 2060
24,29.3801 Attorney Fee Regulation, p. 2050, 323
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STATE LANDS, Department of, Title 26

I Shut-in 0il Royalties for 0il and Gas Leases on
State Land, p. 1144, 2010

26.3.101 and other rules - Surface Leasing of State Land,
p. 1547, 17

LIEUTENANT GOVEENOR, Title 30

(Montana S$Statehood Centennial Commission)
I-IX Sanotioning Official Centennial Commemorative
" Products and Projects, p. 1437, 2062

LIVESTOCK, Department of, Title 32

32.2.401 Department of Livestock Fees and Licenses,
p. 1950, 105

32.8.202 and other rule = Milk Freshness Dating =
Clarifying Responsibilities, p. 88

MILITARY AFFAIRS, Department of, Title 34

I-XXIT Montana State Veterans Cemetery, p. 2053

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of 0il and Gas Conservation)

36.22.501 and other rule - Location Limitations - Plugging
and Abandonment Procedures of Seismic Shot Holes,
p. 520

PUBLIC SERVICE REGULATION, Department of, Title 38

38.4.120 and other rules - Intrastate Rail Rate
Proceedings, p. 135

REVENUE, Department of, Title 42

I Gasoline Distributor's License Tax, p. 1673, 2012

I Cogmercial Personal Property Audits, p. 1784,
2067

I-TI Industrial Machinery and Equipment Trend Factors
- Industrial Machinery and Equipment NDepreciation
Schedules, p. 1779, 1956, 2074

I-1V Child Support Debt Tax Offsets, p. 1864, 2065

I-v Emergency Telephone Service, p, 1574, 1963

I-XI Classification Requirements for Class 18 Property
for Nonproductive, Patented Mining Claims =
Classification Requirements for Class 19
Property, p. 1806, 106

T-XIV Administrative Income Withholding for Child

Support, p. 90, 328
42.11,104 Retail Liquor/Wine Price Restructuring, p. 1952
42.,15.511 Energy Related Tax Incentives, p. 1675, 2011
42.17.105 Computation of Withholding Taxes, p. 1867, 2066
42.17.113 Reporting Requirements for Withholding Taxes,
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p. 98, 329

and other rules - Personal Property Taxes,
p. 1786, 1956, 2068

and other rules - Net Proceeds On Miscellaneous
Mines, p. 1762, 2072

Net Proceeds Tax on 011 and Gas Production,
p. 1770, 2073

and other rules - Gross Proceeds Tax on Ceal
Production, p. 1757, 2079

SECRETARY OF STATE, Title 4j

1.2.419

Scheduled Dates for the Montana Administrative
Register, p. 1682, 2013

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I-III
46.5.621
46.5.1202

46.6.1501
46.10,303

46.10.317
46.10.318

46.11.101

46,12.102
46.12.102
46 .12,204
46.12.204
46.12,302
46,12.504
46,12.514
46.12,.525
46.12.532
46.12,550

Food Stamp Employment and Training Program,
p. 153, 330

and other rules - Organ Trangplantations,
Transportation and Per Diem, p. 574

and other rules = Child and Youth Care
Facilities, p. 511, 1579, 1814, 2080

and other rules = Supplemental Payments to
Recipients of Supplemental Security Income,
p. 1693, 2014

and other rules = Program for Persons with
Severe Dizabilities, p. 524

and other rule - AFDC Deprivation Requirements
and Continuation of Assistance, p. 1690, 2015
AFDC Protective and Vendor Payments, p. 10, 204
Poliey of the AFDC Emergency Assistance Program
to Not Pay Reciplent's Taxes, p. 248

Adoptiecn of Amendments to Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152

and other rules - Medical Assistance
Reimbursement for Qutpatient Drugs, p. 1684, 1967
and other rule - Electronic Media Claims
Submission in the Medicaid Program, p. 551

and other rules - Medicaid Optional Services,
p. 460

and other rules - Medicaid Optional Services and
Co-payments, p. 560

and oﬁher rules - Inpatient Psychiatric Services,
p. 55

Mandatory Screening and Authorization of
Tnpatient Hospital Services, p. 558
and other rules -~ Early Periodic Screening

Diagnosis and Treatment (EPSDT), p. 12, 205

and other rules - Qutpatienmt Physical Therapy
Services, p. 145, 331

Reimbursement for Speech Pathology Services,
p. 8, 207

and éther rules - Home Health Services, p. 1687,
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46.12.1201
6. 12,1434
46.12.3207
46.12.3601

46.12.3803
46.13.302

46.13.402
46.13,403
46.25.728
46.25.731
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2017

and other rules - Personal Care Attendant
Services, p. 197, 372

Transportation and Per Diem, Reimbursement,
p. 2057, 161

and other rules - Nursing Home Reimbursement,
p. 531

and other rules - Home and Community Services
Program, p. 1870, 2094

Eligibility Determinations for Medical Assistance
~ Transfer of Resources, p. 365

and other rule - Non-institutionalized S55I-
related Individuals and Couples, p. 6, 208
Medically Needy Income Standards, p. 2004, 163
and —other rules - Low Income Energy Assistance,
p. 365, 1606

Low Income Energy Assistance Program (LIEAP)
Supplemental Assistance, p. 375

Low Income Energy Asslstance Program Method of
Payment, p. 1812, 2021

Eligibility Determinations for General Relief
Assistance, p. 527

Structured Job Search and Training Program,
p. 529
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