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The Montana Administrative Register (MAR) , a twice-monthly 
~ublication, has three sections. The notice section contains 
state agenc1cs' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

COMMISSIONER OF FINANCIAL INSTITUTIONS 

In the matter of a new rule 
concerning examination fees 
for consumer loan licensees 

TO: All Interested Persons. 

NOTICE OF PROPOSED ADOPTION OF 
RULE SETT!NG EXAMINATION FEES 
FOR CONSUMER LOAN LICENSEES 

NO PUBLIC HEARING CONTEMPLATED 

1. On May 10, 1986, the Department of Commerce proposes 
to adopt a new rule setting examination fees for consumer loan 
licensees. 

2. The rule as proposed to be adopted provides as 
follows: 

"RULE EXAMINATION FEES For the purpose of any regular 
or special examinations provided in Section 32-5-403, MCA, 
licensees shall be charged at the rate of $200.00 per person 
per day. Payment shall be made in the manner provided in 
Section 32-5-403, MCA." 

Auth: Sec. 32-5-401, MCA; AUTH Extension, Sec. 9, Ch. 
600, L. 1985 Imp: Sec. 32-5-403, MCA 

3. The rule is proposed for the following reasons: 
Chapter 600, Laws 1985 amended Section 32-5-403, MCA to 
provide for setting examination fees by rule. This rule 
establishes the same fee schedule by rule as existed in 
Section 32-5-403, MCA prior to amendment. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed adoption in writing to Fred 
Napier, Commissioner of Financial Institutions, Department of 
Commerce, 1424 9th Avenue, Helena, Montana, 59620-0407, no 
later than May 8, 1986. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to Fred Napier, Commissioner of Financial 
Institutions, Department of Commerce, 1424 9th Avenue, Helena, 
Montana, 59620-0407, no later than May 8, 1986. 

6. If the board receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed adoption, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those 
directly affected has been determined to be 3 30 
licensees in Montana. 

Certified to the Secretary of St8te March 31, 1986 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

IN THE MATTER OF THE PROPOSED 
AMENDMENT OF RULE 8.86.301(6) 
(g) AS IT RELATES TO THE CLASS 
I PRICE FORMULA TO ESTABLISH 
A SPECIAL WHOLESALE PRICE FOR 
RETAIL GROCERY STORES 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 8.86.301 (6) (g) PRICING 
BULES ----

DOCKET #74-86 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING) AND TO ALL INTER
ESTED PERSONS: 
1. On Friday, May 9, 1986 at 9:30 a.m. MST, or as soon 

thereafter as interested persons can be heard, a public hearing 
will b~ held in the SRS Auditorium, 111 sanders, Helena, Montana 
59620. 

The hearing will continue at said place from day to day 
thereafter, until all interested persons have had a fair oppor
tunity to be heard and to submit data, views or arguments. 

2. The hearing will be held at the request of Edward Mc
Hugh, Clover Leaf Dairy, Helena, Montana to amend Rule 8.86.301 
(6) (g) to establish a special wholesale price for retail grocery 
stores as shown below. (Full text of the rule is located at 
pages B-2539 through 8-2549, Administrative Rules of Montana) 
(new matter underlined, deleted matter interlined). 

"8.86.301 PRICING RULES 
(1) 
(6) ••• 
(g) ••• 
(i) A special wholesale price for retail grocery stores 

will be calculated by multiplying regular retail prices by a 
factor of eighty nine percent (89%) for full service delivery 
by a distributor. 

(h) .•• " 
3. The petition was submitted pursuant to sections 81-23-

302 and 2-4-315, MCA. The proceedings are contemplated in sub
section 81-23-302, MCA. 

4. The petitioner requests this amendment be adopted and 
made effective immediately after heari~ and further requests 
the emergency wholesale price allowances be simultaneously dis
solved. 

5. The rationale for the proposed action is to help cur
tail serious, threatening and disruptive competitive pressures 
which have been created because of an alleged imbalance in re
tail price margins. Establishing a lower wholesale price for 
retail grocery stores will help distributors and jobbers more 
adequately meet competitive pressures. 

6. Specific factors which the Board will take into con
sideration in these proceedings will include, but may not be lim
ited to the following: 

a. the cost of supplying and stocking grocery shelves. 
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b. supplies of surplus milk available in adjacent and sur
rounding areas and its possible impact on licensed Montana dis
tributors and jobbers. 

c. the cost factors in jobbing milk, which shall include 
among other things, equipment of all types required to market 
m1lk, and prevailing wage rates in the state. 

7. In its consideration of the merits of the petition, 
the Board takes official notice as facts within its own know
ledge of the following: 

Supplies of milk which are available in surrounding areas 
for December 1985: 

TABLE I 

CLASS I CLASS II 
UTILIZATION UTILIZATION 

Oregon-Washington 71,046,906 17,846,756 
Puget Sound- Inland 78,667,874 18,498,252 
SW Idaho - E. Oregon 10,505,366 3,562,320 
western colorado 6,595,000 448,000 
Great Basin 46,932,000 8,291,000 
Eastern Colorado 54,605,000 13,609,000 
Lake Mead 11,669,000 * 
Western North Dakota 8,259,756 368,117 
* indicates Class II and III are combined 

CLASS III 
UTILIZATION 

82,730,724 
140,327,744 

45,270,577 
1,556,000 

36,769,000 
20,743,000 
6,951,000 
3,145,553 

The Board takes notice that more than 80% of the milk sold 
in Montana is sold through retail grocery stores'. 

a. Interested persons may participate and present data, 
views or arguments pursuant to section 2-4-30~, MCA, either or
ally or in writing at the hearing or by mailing the same to the 
Milk Control Bureau, 1520 East Sixth Avenue, Helena, Montana no 
later than May 8, 1986. 

9. Robert ,J. Wood, Esq., 1424 Ninth Avenue, Helena, Mont
ana has been appointed as presiding officer and hearing exam~ 
iner to preside over and conduct this hearing. However, the 
Montana Board of Milk Control will sit in convened session at 
the hearing. 

10. The authority for the Board to take the actions and 
adopt rules as proposed is in section 81-23-302, MCA. such 
rules if adopted in the form as proposed or in a modified form, 
will implement section 81-23-302, MCA. 

curtis c. Cook, Chairman 
Montana Board of M1lk Control 

BY: a; .i.J.tu,.,.. f. c;g_. 
William E. Ross, Chief 
Milk Control Bureau 

Certified to the secretary of State March 31, 1986. 
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BEFORE THE DEPARTMENT OF FISH, 
WILDLIFE AND PARKS OF THE STATE 

OF MONTANA 

In the matter of a new rule 
relating to fish plants by 
the department or commercial 
hatcheries. 

To: All interested persons: 

NOTICE OF A CHANGE IN THE 
PUBLIC HEARING DATE ON THE 
PROPOSED ADOPTION OF A NEW 
RULE RELATING TO FISH PLANTS 

1. On May 15, 1986, a public hearing will be held before 
the Montana Fish and Game Commission at 1:30 p.m. in the 
Commission Room, Department of Fish, Wildlife and Parks 
Headquarters, 1420 East Sixth Avenue, Helena, Montana 59620, 
to consider the adoption of a new rule authorizing fish plants 
by the Montana Department of Fish, Wildlife and Parks and by 
commercial hatcheries in accordance with the requirements of 
Title 87, Chapter 5, part 7, MCA. 

2. This notice changes the public hearing date from that 
originally noticed at page 429 of the 1986 Administrative 
Register, issue number 6, which was published March 2 7, 1986. 
The public hearing, which was initially scheduled for May 1, 
1986, is now scheduled for May 15, 1986, because of a change 
in the date for the Montana Fish and Game Commission meeting. 

3. The notice of the proposed adoption of a new rule 
relating to fish plants published on March 2 7, 1986, at page 
429 of the 1986 Administrative Register, issue number 6, is 
hereby incorporated by reference and made a part of this notice. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writ~ng to George 
Holton, Department of Fish, Wildlife and Parks, 1420 East Sixth 
Avenue, Helena, Montana 59620, no later than May 16, 1986. 
The date for submitting comments has been extended from May 
2, 1986, to May 16, 1986, for the convenience of the public 
and to conform with the change in the public hearing date. 

Richard Jo son 
Deputy Director 
Department of Fish, 
Wildlife and Parks 

Certified to Secretary of State ____ M~a~r~c~h~~3~l ____ . 1986. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule and the amendment 
of ARM 16.18.201(1), 
requiring water & wastewater 
treatment operators to earn 
continuing education credits 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION 

OF A RULE AND 
AMENDMENT OF A RULE 

(Water and wastewater 
Treatment Operators) 

1. On May 7. 1986 at 10:00 a.m. a public hearing will be 
held in Room C209 of the Cogswell Building, 1400 Broadway, 
Helena, Montana, to consider the adopt1on and amendment of the 
above-captioned rules. 

2. The adoption of a rule would specify the number of 
continuing education credits which must be earned by all fully 
certified operators of class I, II, Ill, and IV water supply 
systems and wastewater treatment plants to be fully certified 
every two-year period commencing on July 1, 1986 and July 1 
of every even-numbered year thereafter. The amendment of ARM 
16.18.201(1) would require a "fully certified operator" as 
defined in the rule to earn continuing education credits as 
required by ARM 16 .18. 208, and would perform a housekeeping 
correction by changing a reference to ARM 16.18.230(8), and 
correcting it to read "ARM 16.18.203(8)". 

3. The proposed rule does not replace or modify any 
section currently found in the Administrative Rules of Mon
tana, and the proposed amendment would replace ARM 
16.18.201(1) found at page 16-872 of the Administrative Rules 
of Montana. 

4. The proposed rule provides as follows: 

RULE I CONTINUING EDUCATION REQUIREMENTS (1) A contin
uing education credit or portion thereof must be earned by all 
class I, I I, I II, and IV fully certified operators during a 
two-year period commencing on July 1, 1986, and July 1 of 
even-numbered years thereafter. One continuing education 
credit per certificate (namely, ten contact hou~·s or ten 
classroom hours or their equivalent) must be earned by a class 
I certified operator during each two-year period. Class I I, 
III, and IV certified operators must earn one-half (1/2) 
credit per certificate (namely, five contact hours or five 
classroom hours or their equivalent) during each two-year 
period. On and after July 1, 1992, the credit requirements 
shall double for each classification. 

(2) Newly certified operators (previously uncertified) 
who become certified after October 1 of each even-numbered 
year will not be required to earn the credit applicable to 
each classification until the next two-year period. If an 
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operator upgrades a certificate after October 1 of each even
numbered year and that upgrade increases the credit require
ment, the operator will be required during that same two-year 
period to earn the lower credit requirement but will not be 
required to meet the higher credit requirement until the next 
two-year period commences. 

(3) Beginning July 1, 1988, and succeeding even-numbered 
years, only those operators fulfilling the credit requirements 
before the end of each two-year period will be allowed to re
new their certificate(s). The certificate(s) of operators not 
fulfilling the credit requirements shall expire on June 30 of 
the applicable biennium and may only be reissued on passage of 
the appropriate examination(s). 

(4) All subject matter for which credit will be granted 
must be relevant to the operation and maintenance of water 
treatment plants, water distribution systems, wastewater 
treatment plants, or industrial wastewater treatment plants as 
classified in ARM 16.18.202. It may include but not neces
sarily be confined to subjects regarding plant, systems, or 
facility mechanics for operation and maintenance of plant and 
machinery, electrical systems, hydraulics, chemical treatment, 
biological testing, disinfection of water, or use of mathe
matics and chemistry where applicable. All activities for 
which credit will be granted must be first approved by the 
department and must be related to the subject matter of the 
particular certificate to which the credit is being applied. 

( 5) The department may, in individual cases involving 
hardship or extenuating circumstances, grant an extension of 
time of up to one year within which to fulfill the minimum 
credit requirements. Hardship or extenuating circumstances 
include documented health-related confinement or other circum
stances beyond the control of the certified operator which 
prevent attendance at the required activities. All requests 
for extensions must be made prior to March 31 of the even
numbered year in which the credit is required to be submitted 
for registration. 

(6) It is the certified operator's responsibility to 
notify the department of the credit earned during the period. 
The credit earned during the period shall be shown on the 
application for renewal. 

( 7) A certified operator shall be deemed to have com
plied with the continuing education credit requirements of 
this rule during periods that the operator serves honorably on 
active duty in the military services, or for periods that the 
operator is a resident of another state or district having a 
continuing education credit requirement for operators and 
meets all the requirements of that state or district for prac
tice there, or for periods that the person is a government 
employee working as an operator and assigned to duty outside 
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of the United States, or for other periods of active practice 
and absence from the state approved by the department. 
AUTHORITY: 37-42-202, MCA 
IMPLEMENTING: 37-42-202, MCA 

5. The rule proposed to be amended provides as follows: 

16.18.201 DEFINITIONS In addition to the terms defined 
in sectlon 37-42-102, MCA: 

( 1) "Fully certified operator" means an operator who 
either has passed the certification examination and satisfies 
the experience requirements set forth in ARM 16.18.205; is an 
operator certified pursuant to ARM 16.18. 203 ( 1) who is still 
employed at the facility where he was employed July 1, 1967; 
was certified pursuant to section 37-42-305, MCA, before March 
1, 1982; or is certified pursuant to ARM ~6T~8T2a8f8t 
16.18.203(8); and ~~ continuing education credits as 
required £:: ARM 16.18. 208.. . 

(2) - (8) Same as ex1st1ng rule. 
AUTHORITY: 37-42-202, MCA 
IMPLEMENTING: 37-42-202, MCA 

6. The department is proposing this new rule pursuant to 
Section 37-42-202 ( 3), and is proposing to amend ARM 
16.18.201(1) to include within the definition of "fully cer
tified operator" the requirement that such an operator must 
earn continuing education credits pursuant to Section 
37-42-202, MCA. 

7. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena, 
MT, no later than May 12, 1986. 

8. Robert L. Solomon, Cogswell Building, Capitol Com
plex, Helena, MT, has been designated to preside over and 
conduct the hearing. 

JOHN F. McGREGOR, M.D., Chairman 

Certified to the Secretary of State March 31, 1986. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
food service establishment rules 
16.10.207, 16.10.213, 16.10.219, 
16.10.220, 16.10.221, 16.10.229, 
16.10.231, 16.10.233, and 
16.10.234 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 

(Food Service 
Establishments) 

NO PUBLIC HEARING CONTEMPLATED 

To: All Interested Persons 

1 . On May 16, 1986, the department propose> to amend 
rules 16.10.207, 16.10.213, 16.10.219, lb.l0.220. 16.10.221, 
16 10.229, 16.10.231, 16.10.233, and 16.10 234 regarding the 
regulation of food service establishments. 

2 The rules as proposed to be amended provJ.de as fol
lows (matter to be omitted interlined, new matter underlined): 

16.10.207 FOOD PREPARATION (1) Food shall be prepared 
with the least possJ.ble manual contact, with sui table uten
sils, and on surfaces that prior to use have been cleaned, 
rinsed and sanitized to prevent cross-contamination. Sinks 
used for the ~reparation of foods shall be cleaned and sani
~ as resuued ey ~ 16.10.215(13)(f) immedi3.tely before 
begJ.nning the preparatio11 of the food. 

(Z) - (9) Same as existing rule. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

16.10.213 EQUIPMENT AND UTENSIL DESIGN AND FABRICATION 
(1) - (14) Same as existing rule. 
U6-t Heea eye~e111s eaaild: ae aes:i:')'Rear eeRe~Flle~ear aRa 

:i:fts~a±±ea :i:R aeeeFaaRee w:i:~k ARM a ... ~e ... ±es ... 
f±6-t ~ Equipment that was installed J.n a food service 

establishment prior to the effective date of this rule. and 
that does not fully meet all of the design and fabrication 
requirements of this rule, shall be deemed acceptable in that 
establishment if it is in good repair, capable of being 
maintained in a sanitary condition, and the food-contact 
surfaces are non-toxic. Replacement equipment and new 
equipment acquired after the effective date of this rule shall 
meet the requirements of this subchapter. 

f±~t 'i'ke eiepat'tlllea~ keFelay aaep~e aREi 3:ReeFJ~eFa~ee lay 
FefeFeRee ARM BT~e ... ±e§ ~· ~ke ex~eft~ ~ka~ sllek Fll±e appitee ~e 
keeEl sye~e111e.,. ARM 8-.-~.-l:-G-5- ;i,e a :BepeFtllleR~ ef 6elllllleFee Fll±e 
ee~~tft'J fet'~k ~ke llR3:fet'lll MeekaR:i:ea± eeaeT ~982 eEl:i:~:i:eRT 
tae±ll8.3:ft'J Fe~3:Fe!lleH~e feF ~he aee3:'Jft aREi eeRB-t'lle~t&H ef keea 
eye~e!Rih A eepy ef ARM BT'ile..-±96 111ay ae ee~a:i:Reli. fre111 ~ke 
Blt3:±1i.:i:l'!.'J 6eElee BllrealiT :BepaFtllleH~ ef 6eMMeFeeT 6aJ~t~e± 
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S~a~~~ftT He~eRaT M~R~aftaT §9629~ 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

16.10.219 PLUMBING (l) Plumbing shall be aes~§RBST 
eeRs~r~e~ea, ~nstalledT and maintained aeeera~R§ ~e ARM 
8 ... ~9 ... 392..- ~he~e aha~~ i:le Re in ~ ~ which prevents cross
connection§_ between the potable water supply and any non
potable or questionable water supply nor any source of pollu
tion through which the potable water supply might become 
contaminated. 

(2) - (4) Same as existing rule. 
(5) If used, g2'rbage grinders shall be installed ass 

Ma~B~a~aea as.eerli~B§ ~a ARM 8..-~8 .. 392.,. 12. preclude potential 
cross-connect~ons between ~ and potable water systems. 
Garbage gr~nders shall be ma~ntained ~n ~ clean and san~tary 
manner at all times. 
---( 6) Except for properly trapped open sinks, there el\aH 
~ be no direct connection between the sewerage system and 
any drains originating from equipment in which food, portable 
equipment, or utensils are placed. 

f:;l1 ~1\e deJiarUieR~ 1\erel:ly ade!!~S !l!\a !:aee!!'JIS!l'!lt.es 19y 
re£ereaee ARM 8..-:;18..-382, wl\!:el\ ~a a lieJI!l!l'UleB~ sf eeMMeree r~~e 
se~~!:ft§ fer~!\ ~1\e \IB!:fe!!'M H~l!ll9t!\IJ' Eleae fiiPElh :1:982 ea!:~!:eftT 
wl\~el\ ~s a fta~!:efta:i::l:y !!'eeeiJR!:sea set e{ M~ft~l!l~ B!lee!:f!:eat~efts 
fer !!l~tft!J e~~JIMeR~ efta !:fts~a:l::l:at.!:eft fer sew 19~!:~a!:ft1Je... A 
ee!ly sf ARM 8..-:;18.,.392 111ay 8e ei:l~a~ftea £rem ~1\e B~~:l:a:i:B§ Eleaes 
B~reaH7 BeparUieftt. sf Ee1!1Meree7 Elap!:t.e~ s~at.!:eBT He~eRaT 
MeRtaBaT 596;!!8.,. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

16.10.220 TOILET FACILITIES (1) Toilet facilities shall 
be aee~IJHeaT eeas~rHst.eaT ~ftet.a~~eaT aaa ma!:Rta!:ftea aeee!!'a~H§ 
~a tfie ~~~~H!:IIIHIII re~!:ree JI~HD~B§ £!:H~Hre eel\eeH~e, as 
ael!:aea~ea !:a ARM 8.,.~9 ... 393, efiall i:le eeavea!:ea~~Y ~sea~eaT aaa 
el\a~~ i:le aeeees!:i:l~e ~e BI!IJI~eyees efta eHe~el!lersT HH~ese 
!lll'ev!:aea fer !:a eHI:IeeetieB t2~ sf tl\ie rHle 7 liHriHIJ a~l t.i111ee 
~1\e ee~ai:l~ie!UIIeBt :i:e !oft SJiera~!:eR..- provided for employees. 
These toilet facilities shall be conveniently located and 
readily access~ble to employees during all times the estab
lishment is in operation. 

iel -conveniently located ~ related to toilet facilities 
shall mean located ~n the same bu~ld~nq as the food service 
establlshiilent w1th1n 200 feet gy ~ normal pedestrianroute of 
all locatlO!l§. of the food serv~ce operation and not more than 
one floor-to-floor flight of sta1rs. 

fi!t Se~ai:lhsl\l!le!!.~!! w!:~l\ ae epaee sa t.l\e pre111!,!!ee fer 
eeaeN.mJit.!te!! ef ieee 19¥ eefteHmere IIIHB~ !lrevicie teB:et £ae!:~!: 
~!:ee ie~ e!llp~ayees.,. 
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f31 i3l Employees and customers may use the same toilet 
facilities provided that patrons may use them without entering 
the food storage, food preparation, or food service areas or 
the dishwashing or utensil storage areas of the establishment. 

t41 h. a lllli±~;i,ph eu!l~!iov:i:~y a!l'ea w!tt!.ft avaHal:l±e pliBHe 
ee!io±eeeT e11eft. ae eperee eea~ere7 e~~T t!.fteee ee!io±eee 111ay 
eHff!ioee fer eft.e 11ee ef feed eerv!ioee paueas aaa e!llp±eyeei!IT 
prev!ioaea t!.ftey eft.a±± Be ef ase~a~e aliiUer a&El. eeavea!ioeat±y 
±eeaeea ee ~ft.e fees eerv:i:ee eeea»±:i:ekaeft~ aaa sft.a±± Be 
ava:HaB±e a£ a±± £:i:111ee ~ft.e feed eerv:i:ee ee~a»±:i:eftllleat :i:s :i:ft 
epera~!oea.,. 

~ ~ customer facilities ~ provided, t~ey shall be 
maintaJ.ned in go~d repair and be kept clean at all tJ.mes. . . 

f!01 Seavefta.eRE±y ±eeaiea7 ae ll!'e±e.uEl. ee ~eHe~ faea.±;~: 
~!teeT aft.aH 111e&ft ±eea~ea !oft ~ft.e I!U!IIIe lsll!t±ll.:i:a§ as ~ae feeEi. 
seli!'V!.ee es~als±!.eft.!llea£7 w:i:~ft.:i:a 299 ~ee~ ey a ae~a± peEi.ee~r!.aB 
re11~e ef a±± ±eea~:i:eae ef ~ft.e feeEi. eeli!'V:i:ee epell'&~:i:eft aaEi. ftBE 
111ere eft.aa Bfte f±eer-~e-f±eer f±!io§BE ef e£a!.reT 

t!01 ~ Food service epera~!teas establishments which 
must use pr1vy-type toilets shall be evaluated on an instal
lation-by-installation basis. 

+~1 121 ~e:i:±e~ f:i:M~11ree eft.a±± se ef e±ea§a£ell. sew± 
ll.ea!io§ft aaEi. kep~ e±eeftT i'e:i:±e£ eea~e sft.a±± se ef epea f!!el!l£ 
eeae£rlie£ite!I.T Toilets and urinals shall be designed to be 
easily cleanable. 

ill Toilet fixtures shall be kept clean and in good 
repair. 

f81 ill Toilet rooms shall be completely enclosed, and 
shall have tight-fitting, self-closing doors. such doors shall 
not be left open except during cleaning or maintenance. If 
vestibules are provided, they shall be kept in a clean 
condition and good repair. 

(a) The lack of doors on toilets serving large numbers 
of people such as sports arenas shall be evaluated on a 
case-by-case basis. 

t91 ill A supply of toilet tissue in a wall-hung or 
protected container shall be provided at each toilet at all 
times. Easily cleanable receptacles shall be provided for 
waste materials?' a!l.a s11eft. !l'eeep£aelee :i:l! te:Be~ ree111e fer 
we!lleft eft.a±± se eeveres. such receptacles shall be emptied at 
least once a day, and more frequently when necessary to 
prevent excessive accumulation of waste material. 

+±91 ill 'I'll aU !l.ew ell' ll!'-eaeleEl. uHe£ ree111eT 
!lleekaB!ioea± vea~:Ue.~!:ea eft.aU Jse prev!ioEl.eEl. ae l!eflli!iores Jsy ARM 
8T~8T;!,Q;i, &REi 8 .. :;18.,.±85.. All toilet rooms shall be vented to 
the outside. In addition,- nieChaiilcaiVeillia"tion shall be 
provided 1n ~ .!?£ ne,wly remodeled to:.let ~ 

t±±1 Keye« ~ea.±e~e Haeer lll&fte§emel!~ eea~re± al!e per 
111!io~~e« wft.el! llftlialial eeREl!:~!ioeae eH:i:e~.. App•eva± fell keyes 
te:i:le£ Eae!.l:i:~:i:ee 111~1!1~ Be epee:i:f~eelly §iVeft sy Eke ~e§!i±etery 
llliiEBel!i~y ... 
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f;l:i!1 'il!.e ae~arate!'l~ l!.eresy aae~~B aaa !:aeer~era~es BY 
reiereRee ARM a .. +8·.383 7 ~e ~l!.e exlaeala ~ha~ sllsl!l. l!ll:l:e a~J!:I:!:es 
~e laeH:e~ iae!::l:!:la!:ee, aaa ARM a .. +8 .. :1:8:1: aaa a ... +8 .. :1:85, ~e ~e 
eK~ea~ ~a~ ~:hey llJ!J!l:I:Y lae veRiaHae!i:eR ei laeHe~ iae!:H~:i:ee.,. 
ARM a .. +e .. a8a se~e l!l:i:R:i:lll1:1111 l!e~:i:l!ea p:l:l:l!IIB:i:a'!l' i:i:x>Elll!e re~:i:re 
111ealae fer aew l!lll:i::l:a:i:a'!f!l aaa ARM a .. +e .. :l:e:l: eRa a .. +e.,.:l:e5 ee~ 
isl!la:hT re!l~ee~!:ve:l:yT ~e Ba:i:iel!lll Bll:i::l:a:i:R! eeae, :1:98a 
ea:i:£!:e!l;lll\a la:he \l'a!:iel!lll Meel!.aa!:ea:l: 9eaeT :1:98a ea!:l!.!:ea .. 
ee~!:es ei ARM a .. ;.a.,.aeaT a .. +e .. :l:e:l:, eRs e .. +e .. :l:95 111ay se es~a!:Rea 
il!Blll l!.:he Bll!::l:s!:!'l'!f Qeae!l Blll!BilllT Be~al!UBR!a ei Gellllllsl!BB; 
ea~!:~e:l: Slaala!:eR, He:l:eaaT Msalaaaa, 59629 .. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

16.10.221 LAVATORY FACILITIES (1) Lavatories shall be 
aes!:'!faea, constructed, ~nstalled, and maintained aeesl!a!:R'!f to 
~l!.e elaaaaaras fer :l:aval!.er!:es !:a ARM e .. +e .. aea aaa 8-.+e .. aea,. 
facilitate cleaning. 

(2) - (5) Same as existing rule. 
(6) S!:l'lks ll.sea is!! ieea J!l!spal!al!.!:ea er fer e~!:~l!leal!. er 

lll!.ea!l!::l: wael!l.!:!'l'!J !!l!l.aH Bela l!te ll.!les iel! l!.a!'ls waei!.!:R'!fT When 
utili ta sinks are used as a lavatory, such sinks shall be 
locate to f.revent potential contaminat:Lon of food or food 
contact sur aces of equipment and utens~ls ~ splash from 
handwashinq procedures and the ®erat~on and maintenance of 
cleaning equipment. 

(7) - (9) same as existing rule. 
He+ u· a!:epeeu:l:e laewe:l:e al!e li.BBST ea!l!::l:y e:l:eal'lal!l:l:e 

wae~e •eeeplaae:l:ee el!.a:l::l: l!te ee!'lVal'l!:eRia:l:y :l:eealaea aeal! lal!.e l!l.aas 
wael!l.!:!'l'!f iae!::l:!:la!:ee .. 

f:l::l:+ i!Ql Lavatories, soap dispensers, hand drying 
devices and all related fixtures shall be kept clean and in 
good repair. 

f:l:2+ 'i:he aepel!Fbleala l!l.el!e8y aaeplae lll'la !:!'l!l8l!)!l8l!l!llaee lily 
l!BiBl!BRee 7 ~B ~l!.e BK~Bl'l~ ~l!l.al:. Iahey ll)!l)!l:i:lf l!.s li:aval:.er:i:es7 ARM 
a.,.+e .. aea-a!'la a.,.:;~e.,.aeaT w:h:i:e:h al!e separlallle!'lla ei seMlllel!ee l!ll:l:ee 
l!lel!.l!.!:!'l'!f ferl!.l!l., respeel!.!:ve:l:y,. l!.l!.e lla!:fen~ P:l:l:l!IIB!:a'!f Qeae aafi. 
l!l:i:R:i:lll1:1111 re~3:rea ~ll:l!IIB3:a'!f i3:K~llre !'s!fl:l3:rel!lea~e fer !'lew sll.!::l:a 
3:!'l'!fB.,. Qep!:ee ef ARM Q,.:jl(h39ii! Ill! Q,.;<Q,.383 liii!IY l!te eslaa3:1!.ea 
il!ellllal!.e Bll!::l:a!:l!.f Seael!l Blll!eali.T Be~arl!.llleal!. ei Se!IIMe~ee, eap!:l!.e:l: 
Sl!.ala!:ea, He:l:eae, MealaeaeT 596as.,. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

16.10.229 VENTILATION (1) All rooms shall have suffi
cient vent~lat~on to keep them free of excessive heat, steam, 
condensation, vapors, obnoxious odors, smoke and fumes. Vea 
l!.!::l:ela!:ea syel!.sllls el!l.a:l::l: l!le ael!l!:§l\ea, eeael!.l!ll&~esT !:Relaa:l:le& !IRs 
epe~a~ea aeeel!a3:Rt lae ~l!.e el!.eR4a•ae perl!.a3:a3:!'l'!f lae ve!'l~3::1:ala!:eR 
eye~e111e !:!'l ARM 9T:;l9.,.:1:9:1: eRa BT+9 .. :1:85T aas, wl!l.eR When vented to 
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the outside, the sy~tem shaH ~ not create an unsightly, 
harmful or unlawful d~scharge. 

(2) - (3) Same as existing rule. 
f41 ~he lispiU.'bleRe l\el!'eby alieJ14;s e.Rii !i:RsBI!'pe:nees by 

l!'eie!fsRee ARM a ... :;~e .. :l:e:l: a!!.li 8 .. :;~e,.:l:e5 7 wl\!:ek ee!lee.!:l'l,. l!'espeee 
;i,ve:l:y,. eke WR!i:ie!fM B~;i,:l:lii.!l~ €eaeT :1:982 ea;i,4;;i,eRT S!!.S eke 
Wl'li.ie!fm Meel\al'li.ee.il: Selie,. ±982 elii.ei.eft,. Sepi.es sf ARM 
a .. :;~e,.;~:e:~:s• 8 .. :;~e.,.:~:e5 may ee ei>eai.aea il!'em el\e Blli.:l:ai.!l~ seaee 
B~l!'ea~,. Bepal!'blsl'le ef Semmel!'ee7 Sapi.ee:l: Seaei.eR,. He;!:eRa,. 
MBI'l~&Ray 59629.,. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

16.10.231 TOXIC MATERIALS (1) - (2) Same as existing 
rule. 

(3) Poisonous or toxic materials consist of the follow
ing categories: 

(a) insecticides and rodenticides; 
(b) detergents, sanitizers, aRa related cleaning or 

drying agentsL caustics, acidl~ polishes, ~other chemicals. 
fe1 ea~ee~ee,. ae~lie,. JIB ~ekes,. aRii eehel!' ekem;i,eaie .. 
(4) Each of the ehl!'ee two categories set forth in 

subsection (3) shall be stored and physically located separate 
from each other. All poisonous or toxic materials shall be 
stored in cabinets or in a similar physically separate place 
used for no other purpose. To preclude contamination, 
poisonous or toxic materials shall not be stored above food, 
food equipment, utensils or single-service articles, except 
that this requirement does not prohibit the convenient 
availability of detergents or sanitizers at utensil or 
dishwashing stations. 

(5) - (8) same as existing rule. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

16.10.233 MOBILE FOOD SERVICE (1) Mobile food units 
or pushcarts shall comply w~th the requirements of this 
subchapter, except as otherwise provided in this subsection 
and in ARM ~~~~~~r-aR&-f51 subsection i£1 of this rule. 
The regulatory authority may impose add~tional requirements to 
protect against health hazards related to the conduct of the 
food service establishment as a mobile opexation, may prohibit 
the sale of some or all potentially hazardous food, and when 
no health hazard will result, may waive or modify requirements 
of this subchapter relating to physical facilities, except 
those requirements of subsections ( 4) and ( 5) of this rule. 
ARM 16.10.234, and ARM 16.10.235. 

(2) - (5) Same as existing rule. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

7-4/10/86 MAR NotLce No. 16-2-308 



-506-

16.10.234 MOBILE FOOD SERVICE COMMISSARY (1) Same as 
existing rule. 

( 2) The commissary or other fixed food service estab
lishment used as a base of operation for mobile food units or 
pushcarts shall be constructed and operated in compliance with 
the requirements of this ~~~e subchapter. 
AUTHORITY: 50-50-103, MCA 
IMPLEMENTING: 50-50-103, MCA 

3. The department is proposing these amendments to 
eliminate the adoption of referenced sections from the Uniform 
Mechanical Code and the Uniform Plumbing Code to relieve 
health authorities of the responsibility of enforcing rules 
for which they are not properly trained or qualified, and to 
make minor housekeeping changes to eliminate errors and 
clarify rule intent. 

4. Interested persons may submit their data views, or 
arguments concerning the proposed admendments in writing to 
Robert L. Solomon, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than May 15, 1986. 

5. If persons directly affected by the proposed action 
wish to express their data, views, and arguments orally or in 
writing at a public hearing, they must make written request 
for a hearing and submit this request along with any written 
comments to Robert L. Solomon, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than May 9, 1986. 

6. If the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action, from the Administrative Code. committee of the legisla
ture, from a governmental subdivision or agency, or from an 
association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin
istrative Register. Ten percent of those persons directly 
affected has been determined to be 3 79, based on the total 
number of persons holding food service licenses. 

JOHN J. DRYNAN, M.D., Director 

By WILLIAM J 
Director 

Certified to the Secretary of State March 31, 1986. 
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BEFORE THE BOARD OF CRIME CONTROL 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of rule 23.14.407 
and proposed repeal of rule 
23.14.416, rule 23.14.417 
and rule 23.14.418 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 23.14.407 REQUIRE
MENTS FOR THE ADVANCE 
C~RTIFICATE, AND PROPOSED 
REPEAL OF RULES 23.14.416 
THE BASIC COURSE, 23.14.417 
THE INTERMEDIATE COURSE, 
23.14.418 THE ADVANCB 
COURSE. 
NO PUBLIC HEARING CONTEM
PLATED 

1. On May 16 1 1986, the Board of Crime Control proposes to 
amend and repeal the above stated rules. 

2. The proposed amendment of 23.14.407 will read as 
follows: 

23.14.407 RE~UIREMENTS FOR THE ADVANCED COURSE In 
addition to ARM 23. 4.403 and 23.14.404 above, the following are 
required for the award of the Advance Certificate: 

Subsection (1) shall remain the same. 
(2) Shall have completed the advanced course or the 

equivalency as defined by the POST advisory council or complete 
alternative courses as provided in subsection 111· 

(a) if the counC11 determines the training to be equivalent 
to the advance course, the officer must successfully complete an 
equivalency test, approved by the council and administered by 
MLEA, by achieving a cumulative score of 75% or more. The 
council will require those who fail the equivalency test to 
successfully complete the advance course at MLEA before awarding 
the advance certificate. 

(b) if the council determines the training is not 
equivalent, the officer must successfully complete the advance 
course. 

1ll Shall ~ completed ~ professional development 
course, ~ ~ ~ f!! national academy course, northwestern 
un1veraity traff1c institute management courses, !!!.! southern 
pol1ce institute management courses, ~ ~ that !!! 
reco~nized £l the_~ advisory counc1l; ~ ~!!!.! approval 
of t e ~ aam1n1strator: 
-- ~--complete ~ 40-hour special ~ and lh! legal 
tra1n1nr school conducted £l ~ 2r 

{b complete ~ 40-hour special courses within ~ 24 
month crcle; and 
-----1£_ ~-applicant f2! ~ advanced cert1ficate who has 
completed the requirements ~ either subsection (3)(ay--~~)(b) 
after october 26, ~ has ~ the advanced ~ requ1rements. 
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+~+(4) remains the same but is renumbered, 
+4+T5T remains the same but is renumbered. 
Aut~ 44-4-301, MCA Imp: 2-4-201 MCA 

3. The board is proposing the amendment to the rule at 
the request of the Montana Sheriffs and Peace Officers 
Association and the Montana Chief of Police Association. The 
results of a survey conducted by the board of all peace 
officers in the state supports this amendment. This will 
allow more flexibility in the requirements and in certain 
circumstances permits specialization in the career develop
ment of a peace officer. 

4. The board is proposing the repeal of rules 23.14.416, 
23.1.4.417 and 23.14.418. The full text of the rules are 
located at pages 23-426 and 23-427 1 Administrative Rules of 
Montana. These rules specify the course curricul~m for the 
Basic, Intermediate and Advanced Courses. The board is 
proposing the repeal because these courses are continually 
being upgraded and changed to meet the changing training needs 
of law enforcement. To amend the rules to conform with each 
change is too costly and is unnecessary. 

5. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to Mr. 
Clayton Bain, Executive Director, P.o.s.T. Advisory council, 
303 North Roberts, Helena, Montana 59620 no later than May 
15, 1986. 

6. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Mr. Bain no later than May 15, 
1986. 

7. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever ie 
less, of the persons who are directly affected by the proposed 
amendment: from the Administrative Code committee of the 
legislature: from a governmental sub-division or agency: or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin
istrative Register. .Ten percent of those persons directly 
affected has been determined to be 145 persons based on the 
number of peace officers registered with the P.o.s.T. Advisory 
council. 

(Adml 1strator 

certified to the Secretary of State on March 27, 1986 
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BEFORE THE DEPARTMEN~ OF REVENUE 
OF THE S~ATE OF MONTANA 

IN THE MATTER OF THE ADOP~ION) 
of New Rules I throuqh III ) 
relatinq to adjustinq a ) 
jointly filed tax return. ) 

TO: All Interested Persons• 

NOT!CE 0F Pli'3!.·IC HEJ\RING on 
the PROPOSED ADOPTION nf New 
Rules I throuqh III rAlatinq 
to arliustinq a ;ointlv fil~d 
tax return. 

1. on April 30, 1986, at 1:00 p.m., a public hearing will 
be held in Room 365 of the Mit~hell Buildina, Fifth & Roberts 
StrP-ets, Helena, Montana, to consider the ~~option of new rules 
I through III, relating to adjustinc a iointlv filerl tax return 
in the circumstance where a refund is beinq offset for a child 
support debt. 

2. The nPw rules as proposed to bP adopted provide as fol
lows: 

RULE I DEFINITIONS RELATING TO ADJUSTMENT OF JOINT RETURN 
The following definition~ applv: 

(1) "Obligated spouse" means a taxpayer who is liable for a 
past due child support obligation. 

(2) "Injured spouse" means a taxpayer who does not owe a 
child support obligation, but who has reported income on a ioint 
return with a taxpayer who does owe a past due child support 
obligation. 
AUTH: 17-4-110 MCA and§ 2, Ch. 679, L. 1985; IMP: 17-4-105(4) 
MCA. 

RULE II REQUEST FOR ADJUSTMENT OF JOINT RFTURN 11) A 
taxpayer may request the department to adjust a joint tax return 
that was filed in the cl.rr.urnstance where t:he rAfund is being 
offset by the bad debts/collection bureau for a child support 
arrearage. The ad~ustment will rAflect the dollar amount o~ th~ 
refund that is attributable to the "obliaated spouse", anrl th~ 
part of the refund that is attributable to the "injur"'c'l spouse". 
The amount attributablA to the injured spouse will be deemed 
exempt from offset. ThiA request must be made in writinq, and 
must be made within 30 days after the notice of offset and 
opportunity for hearinq is mailed to the taxpaver. 
AUTH: 17-4-110 MCA and § 2, Ch. 679, L. 1985; IMP: 17-4-105(4) 
MCA. 

RULE III STATEMENT REQUIRED FOR ADJUSTMENT OF JOINT RETURN 
(1) The written request for an adJustment of the joint tax 
return shall include a statement entitled "injured soouse state
ment". This statement must enntain the identical social ser.uri
ty numbers of both spouses in the same or~Pr as thev appear on 
the oricinal ioint tax return; it should clearlv indicate hnw 
anv income, itemized deductions, exemotions, credits, and t~x 
payments (M< oricrinallv claimed) shoulo he divided between the 
spouses: the "injured spouse" (both spouses if possible! must 
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sign the statement; and the statement must be mailed to the 
Department of Revenue, Income Tax Division, Office Audit Bureau, 
Mitchell Building, Helena, Montana 59620, before any adjustment 
can be made. This statement to the department does not relieve 
the obliqated taxpayer of the responsibility for requesting a 
hearing, in writing, if the taxpayer wishes to contest the child 
support debt. This request must be made within 30 days after 
the notice of offset and opportunity for hearing is mailed to 
the taxpayer, 

(2) The office audit bureau will review the statement and 
the tax return, make the adjustment of the tax liability and 
refund, and will subsequently notify the taxpayer in writing. 
If the taxpayer disagrees with the adjustment made by the office 
audit bureau, the taxpayer n1ay request a reconsideration of the 
adjustment pursuant to the procedure set out in ARM 42.16.111, 
AUTH: 17-4-110 MCA, and S 2, Ch. 679, L. 1985: IMP: 
17-4-105(4) MCA. 

3. The Legislature gave the Department of Revenue the 
authority to establish by rule a procedure to adjust a jointly 
filed tax return in casep, where there is a past due child sup
port obligation (17-4-105(4), MCA). These rules are intended to 
set forth the procedure to be used by the Department to adjust a 
jointly filed tax return when offsetting a state tax refund for 
a child support debt which is assigned to the State pursuant to 
53-2-613, MCA, or when the Department is attempting to collect a 
child support arrearage on behalf of an applicant who has 
applied for service under 40-5-203, MCA. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Dawn Sliva 
Department of Revenue 
Office of Legal Affairs 
Mitchell Buildinq 
Helena, Montana S9620 

no later than May 8, 1986. 
5. Scott Currey, Agency Legal Services, Department of Jus

tice, has been designated to preside over and conduct the hear
ing. 

6, The 
adoptions is 
The proposed 

authority for the Department to make the proposed 
found ins 17-4-110, MCA, and S 2, Ch. 679, !.,1985. 
rules implement S 17-4-10514), MCA. 

Certified to Secretary of St.ate (13/31/86 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of Rule 46,5,621; the 
amendment of Rules 46.5.601 
through 46.5.607, 46.5.609 
through 46.5.612, 46,5,614, 
46.5.615, 46.5.616, 
46.5.620, 46.5.622, 
46.5.630, 46.5.632, 
46.5.635, 46.5.636, 46,5,657 
and 46.5.669; and the adop
tion of rules pertaining to 
child and youth care 
facilities 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAl. OF RULE 
46.5.621; THE AMENDMENT OF 
RULES 46.5.601 THROUGH 
46,5,607, 46.5.609 THROUGH 
46.5.612, 46.5.614, 
46.5.615, 46.5.616, 
46.5.620, 46.5.622, 
46.5.630, 46.5.632, 
46.5.635, 46.5.636, 
46.5.657 AND 46.5.669; AND 
THE ADOPTION OF RULES PER
TAINING TO CHILD AND YOUTH 
CARE FACILITIES 

1. On April 30, 1986, at 1:00 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to con
sider the proposed repeal of Rule 46.5.621; the amendment of 
Rules 46.5.601 through 46.5.607, 46.5.609 through 46.5.612, 
46,5,614, 46,5.615, 46.5.616, 46.5.620, 46.5.622, 46.5.630, 
46.5.632, 46.5.635, 46,5,636, 46,5.657 and 46.5.669; and the 
adoption of rules pertaining to child and youth care 
facilities. 

2. The Department proposes to repeal Rule 46.5.621 
pertaining to child care agency, seclusion. The rule as 
proposed to be repealed may be found on pages 46-253 and 
46-254 of the Administrative Rules of Montana. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA 
IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 

MCA 

3. The rules as proposed to be amended provide as 
follows: 

46.5.601 YOUTH CARE FACILITY, DEFINITIONS ill The 

following definitions apply to all youth care facility 
licensing afts-s~aftsa~ds rules: 

Subsections (1) through (3) remain the same but will be 
recategorized as (a) through (c). 

-t4t- (d) "Youth foster home" or • foster care home" or 
"boardinghome" means a YCF in which substitute care is 
provided to ~ J1l to six J6l children or youth to whom the 
foster parents are not related by blood, marriage, adoption or 
wardship. 
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Subsections ( 5) through ( 13) remain the same but wi 11 be 
recategorized as (e) through (m). 

(n) "Time-out" means the placement of a child for a 
period of less than 30 minutes in an unlocked room. 

(o) "Restraint" means the extraordinary restriction of a 
child's freedom or freedom of movement. 

( ) "PassJ.ve h sical restraint" means the :'..east amount 
uf direct p ysl.cal contact requJ.red y a staff member using 
approved methods of making such physical contact to restrain a 
child from harmin himself/herself or others. 

(q) "Child staff ratio" means number of children in care 
per each on-d•l ty child care staff member. 

( 2) The following definitions apply only to child care 
agencies which operate an approved residential treatment 
center: 

(a) "Residential treatment center" means a unit or 
facility of a child care agency that treats children who are 
seriously disturbed either mentally, emotionally or 
behaviorally, In addition to the child care agency rules, 
such unit or facility must meet the ll.censing requirements 
contained in Rules IV, V, VI, VII, VIII, IX and X. 

(b) "Seclusion" means isolation of a child in a locked 
room when that child is out of control and is in dan er of 
harming h mself herself or others. Seclusion may be used to 
protect the child, other children, and staff and to give the 
child the opportunity to regain control of his or her behavior 
and emotions b rovidin definite external boundaries and 
decreased st mu ation. 

(c) "Psychotropic medication" means a drug or substance 
which acts upon the brain and includes all central nervous 
system agents identified in american hospital formulary ser
vice section 28:08 throu1h 28:28. (The list of pstchotropic 
medicatl.ons is avaiiablerom the American Society o Hosp1tal 
Pharmacists, 4630 Montgomery Avenue, Bethesda, Maryland.) 

(d) "Chemical restraint" means the use of psychotropic 
medication to subdue, inhibit, confine or control a child's 
behavior. 

(e) "Mechanical restraint" means the restriction by 
mechanical means of a child's Il'.obilit and/or abilit to use 
his her hands, arms or egs. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA: 
AUTH Extension, Sec. 2, Ch, 177, Laws of 1985: Sec. 7, Ch. 
531, I.a~1s of 1985 

IMP: Sec. 41-3-1102, 53-2-201 and 53-4-113 MCA 

46.5.602 YOUTH CARE FACIUTY, PURPOSE (1) These rules 

establish licensing procedures and m~n~m~m-~~~~ee~e~ require
meLts for youth care facilities. 
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AUTH: Sec, 41-3-1103, 41-3-1142 and 53-4-111 MCA; AUTP. 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec, 41-3-1102, 41-3-1142, 53-2-201 and 53-4-113 
MCA 

46.5.603 YOUTH CARE FACILITY, LICENSE REQUIRED 

Subsections (1) and (2) remain the same. 

AUTH: Sec. 41-3-1142 and 53-4-111 MCA 
IMP: Sec. 41-3-1103, 41-3-1141, 41-3-1143, 53-2-201 and 

53-4-113 MCA 

46.5.604 YOUTH CARE FACILITY, LICENSES Subsections (1) 

through 17) remain the same. 

AUTH: Sec. 41-3-1142, 41-3-1103 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, 
Laws of 1985 

MCA 
IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 

46.5.605 YOUTH CARE FACILITY, LICENSING PROCEDURES 

Subsections (1) through (3) remain the same. 

AUTH: Sec, 41-3-1103, 41-3-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch, 177, Laws of 1985; Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 
MCA 

46.5.606 YOUTH CARE FACILITY, LICENSE REVOCATION AND 

DENIAL Subsections (1) through (2) remain the same. 

AUTH: Sec. 41-3-U03, 41-3-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 
MCA 

46.5.607 YOUTH CARE FACILITY, HEARING (1) Any person 

dissatisfied because of either the department's refusal to 
grant a license or the department's revocation of a license 
may request a hearing as provided in ARM 46,2. 202-wi-tl'l"i1'1--9<l 
aaye-e£-~he-fte~~ee-e£-eaveree-ae~~eft. 
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AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 51'!; 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 
MCA 

46.5.609 YOUTH CARE FACILITY, CONFIDENTIALITY OF RECORDS 

AND INFORMATION Subsection (1) remains the same. 
(2) All records pertaining to an individual child are 

available upon request to: 
(a) the child's parent, guardian, legal custodian, or 

attorney absent specific and compelling reasons for refusing 
such records; 

Subsections 12) (b) and (2) (cl remain the s~. 
(d) an adult who was formerly the child in care to wham 

the records pertain absent specific and compelling reasons for 
refusing such records. 

Subsections (31 and (4) remain the same. 

AT.JTH: Sec. 41-3-1103' 41-3-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 
Laws Ci11985 

2, Ch. 177, Laws of 1985: Sec. 7, Ch. 531, 

IMP: Sec. 41-3-1142' 53-2-105, 53-2-106, 53-2-201 and 
53-4-113 MCA 

46.5.610 YOUTH CARE FACILITY 1 REPORTS Subsections (11 

and (21 remain the same. 
(a) a change of administratorL ae--de~ined---in--ARM 

4&.,.s.,.HH6Hl!th 
Subsections (2) (b) through (31 remain the same. 
(4) As required by section 41-3-201 MCA, the provider 

al'\e--eech or staff member shall report within 24 hours any 
incidents of known or suspected child_abuse or neglect to the 
local county welfare office or the state child abuse hot line 
1-800-332-6100, 

(a) If no action is taken on the referral, or if the 
above----resources are not available at the time, reports 
shall be made to the social and rehabilitation services 
district or state office. ~~e-~revieer-she~~-in~o~eaeh-ftew 
e~~~eyeeT-wi~hin-~he--fire~--~4--he~re--e~--emp~eymen~7-e~-~he 
ehi~e-ab~se-afte-ne!~ee~-reper~ift!-s~e~u~e-aftd-reepene~iii~iee 
ef-e~eff-re~a~ive-~e-~hie-~ew.,. 

(b) Each child care agency shall require each staff mem
ber of the a enc to read and si n a statement which clearf 
defines ch1ld abuse and neglect and outl1nes t e staff 
member's responsibility to report all incidents of child abuse 
or neglect according to state law to the department or its 
local affiliate and to to the chief administrator of the 
agency or a person designated by the administrator. 
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(c shall re ort an sus ected or 
alleged incident of ch .d abuse or neglect to the department 
and cooperate fully in the investigation of any incident. 

(d) Each child care agency shall have written proce.dures 
for handling any suspected incident of child abuse including: 

(i) a procedure for ensuring that the staff member 
involved does not work directly with the child involved until 
the investigation is completed; 

(ii) a procedure for conducting in-house investigation 
of the incident; 

iii) a rocedure for disci linin an staff member in
volved in an ~ncident o ch1ld abuse; and 

(iv) a procedure for notification of the county welfare 
department, 

(5) Any serious incident involving a child shall be 
reported within the next working day to the person or agency 
which laced the child and to the licensin worker. 

a) A "serious 1nc1dent" means suic1de attempts, exces
sive physical force by staff, sexual assault by residents or 
staff, injury to a child which requires hospitalization, or 
the death of a child. 

(b) The YCF shall complete a written incidP.nt report 
concernin~ any serious incident involving a child. The report 
shall inc ude the date and time of the incident, the child 
involved, the nature of the incident, description of the 
incident and the circumstances surrounding it. A copy o= the 
report shall be filed at the YCF and a copy shall be sent to 
the licensin worker. 

6 Runawa s s all be re orted within the next workin 
day to the agency or person who placed the ch 

(7) Disasters or emergencies which require closure of a 
residence unit shall be reported to the licensing worker 
with1n the next working day. 

(8) The current YCF license shall be publicly displayed 
at the YCF. 

AUTH: Sec. 41-3-1142, 
Extension, Sec. 2, Ch. 177, 

41-3-1103 and 53-4-111(1); AUTH 
r.aws of 1985; sec. 7, Ch. 531, 

Laws of 1985 
IMP: Sec, 41-3-1142, 53-2-201 and 53-4-113 MCA 

46.5.611 CHILD CARE AGENCY, CASE PLANS (1) Each child 
care agency, except receiv1ng homes, must develop a case plan 
for each child in care. A case plan is a specific plan for 
providing care, treatment and services of any kind to a 
specific child. The child care agency must seek assistance in 
developing and reviewing the case plan from the referring 
party, the child, all significant child care staff, and the 
parents, guardian, or legal custodian of the child. 

(2) The case plan must include the followjng: 
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(a) the child's specific needs and the manner in which 
these needs will be met; 

(b) the service goals with corresponding time framest.t. 
~fta placement goals.L discharge plans and follow-up services. 

Subsections (3) and (4) remain the same. 

AUTH: Sec. 41-3-1142 and 53-4-111 MCA 
IMP: Sec. 41-3-1142, 53-2-201 and 53-4-113 MCA 

46.5.612 CHILD CARE AGENC~, ADMISSIONS, AND DISCHARGES 7 

AN9-F~~ew-G~ (1) A child care agency shall admit only 
those children for whom it has an operational program and who 
meet its admissions oolicies. 

(2) Admissions shall be limited to those children for 
whom the child care a enc 1 s are a ro riate 
cons~den.ng the chJ.ld' s s cholo cal an ernotJ.onal nee s 
social development and past med cal and educat~ona h~story. 

(3) No child under the age of six (6) shall be admitted 
to a child care agency. 

(!4) Each child care agencyz-eHelad~A~--reee!i:Y!i:ft~-ftemeez 
must have ~ written preeeee-e£ admissionsy policies which 
includes the following minimum requirements. 

(a) The preY!i:ser child care agency shall re<!!a!i:re-~ 
piae!i:A~-a~eAey-~e-sabm!i:~ obtain or develop a social studyt 
eemple~ee on the child and his fam~ly aft~-apda~ee-~e-~fte-ea~e 
e£-re£errai7 -~e-~fte--eft!i:ia-eare--a~efteyLe-aem!i:ee!i:efte-pereeft-er 
ee~!i:~~eeT--~ft-~fte-eaee-e£-Aefta!eftey-re£err~ley-~fte-eft!i:le-eare 
S!eftey-ftae-~fte-reeper~e!i:b!i:±!i:~y-~e--eemp!i:le-a±i-fteeeeeary-eee!i:al 
!i:r~£erma~!i:eft~ before admission. 

~b~--fA-ai±-re£erra±e7 -~fte-eft!i:le-eare-a!eftey-efta±±-aee!i:e~ 
~fte-re£err!i:A!--&!eAey-er-£am!i:±y-~e-re¥!i:ew-a±l-aYa!i:lebie-a±~er
"a~!i:vee-!i:r~-erser-~e-aeeare-apprepr!i:a~e-p±aeemeft~eT 

(eb) The admissi.on person or committee shall review all 
information and resources and determine the appropriateness of 
placement, including age and developmental needs of children 
accepted into the program. 

(fie) When any child is placed in Mel'l~efta a child care 
agency from another state which is a member of the Interstate 
Compact on the Placement of Children, eaeft--~~~--~ 
!e--~h~~~h--~~-~-eear~-~1'1-~-~-~-wft!i:eft 
w!i:ii--~-~-e~a~eLe--e~e~--~~~~ ~--fte~!i:£y 
~fte-~-~-~~--Meft~aft&T--~~~~~--~e 
~fte--eeMpae~-may-be-piaeee-w!i:~ft±ft--Meft~aAa-~ft~!i:i-aii-Aeeeesary 
p~eeeea~ee-~s~aft~-~~-eempae~-~~~~~. ~ 
agency must notify the Montana state compact administrator 

(ed) The child care agency's policy shall provide for and 
encourage ~ pre-placement Y!i:e!i:~e-by process with the child aPd 
family an<:l may allow exceptions for emergency placements an<:l 
geographical distances. The referring parties should be 
encouraged to aesist with these arrangements. 
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(f.!_) 'l'tle pn1vider may accept -·rt'ency placements in some 
circum•tances where all of the re~yired infocaation for place
ment is not reaf!ily available. These placements shall not 
exceed 10 percent of the total number of residents. The 
provider shall obtain the required information within 69 30 
days of admission. --

(!!) Referrals may only be accepted from ~er~~ee ;arents 
or agencies authorized by law to place children~ efta-w ~h-~he 
reee~rees-~e-~ey-ier-~he-~~aeemeft~T 

( The admission olic shall s ecif the a e sex and 
type of ch ldren served. The ch1ld care ayency sha 1 specify 
in the policy whether it will accept chi dren who may be a 
danger to themselves or others and shall specify what programs 
and procedures are available to assure the protection and 
safety of such children and the other residents. 

Subsections (2) through (2) (c) remain the same but will 
be recategorized as (5) through (5) (c). 

AUTH: Sec. 41-3-1142, 53-4-111, 53-4-113(4) and 
41-3-1103 MCA; AUTH Extension, Sec. 2, Ch. 177, r,aws of 1985; 
Sec. 7, Ch. 531, Laws of 1985 

IMP: Sec. 41-3-1142, 53-2-201, 53-4-113 and 41-3-1103 
MCA 

46.5.614 CHILO CARE AGENCY, PERSONNEL (1) Pereeftftei 
~ei~eyT Each child care agency must have a written personnel 
policy covering the following items: job qualifications, job 
descriptions, supervisory structure, salary schedules, fringe 
benefits, insurance, hours of work, and performance evalua
tions. 

Subsection (2) remains the same. 
(3) General personnel qualifications. 
(a) All peraeftftei child care staff of a child care 

agency must meet the follow1ng general qualifications: 
(i) be at least 18 years of age; 
(ii) be of good character; 
(iii) be eme~iefteiiy--ma~~re--efta--s~eb~e~ physically, 

mentally and emotionally competent to care for children; 
Subsections (3) (a) (iv) through (3) (a) (vi) remain the 

same. 
(vii) meet any mift~M~ additional qualifications for the 

position established by these rules. 
*bt----Aii-ehi~a-eare-s~eif-m~e~-be-~reiftea-~e-eamift~a~er 

firs~-e~aT 
Subsection (4) remains the same. 
(5) In-Service training. Each child care staff member 

must complete 15 hours of in-service training each year7 in an 
area directly related to the staff member's duties. This 
training must be documented in each staff member's personnel 
file. The training may include formal course work, workshop 
attendance, or the reading of appropriate literature. 
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(6) All child care staff must, within 90 days of begin
ning employment, be trained to administ~r f1rst aid. 

(7) The child care agency shall employ, train and super
vise an ade uate number of staff necessar to ensure ro er 
care, treatment and safety oJ the res dents. 

( 8) No staff member, nide, volunteer or other person 
having dJ.rect conta.ct \~ith the children in the facility shall 
conduct themselves i~ a manner whJ.ch poses any potential 
threat to the health, safety and well-being of the children in 
care. 

(9) The child care staff of a child care agency shall be 
physically, mentally and emotionally competent to care for 
children and free from communicable disease. No child care 
staff member shall: 

(a) have been convicted of a crime involving harm to 
children or physical or sexual violence. Any provider, 
caregiver or other person charged with a crime involvi~ 
children or physical or sexual violence and awaiting trial may 
not provide care or be present in the home pending the outcome 
of the trial: 

(b) be currently diagnosed or receiving therapy or 
medication for a serious mentnl illness which might create a 
risk to children in care. Serious mental illness which might 
£reate a risk to children in care shall be determined by a 
licensed psvchologJ.st or psychJ.atrJ.st. The department may 
re uest a rovider care iver or other erson to obtain a 
psycho ogJ.cal or psyc J.atr c eva uatJ.On at J.s or er own 
expense if there is reasonable cause to believe serious 
mental illness exists; 

(c) be chemically dependent upon drugs or alcohol. 
Chemical dependence on drugs or alcohol shall be determined by 
a licensed physician or certified chemical dependency 
counselor. The de artment rna re uest the rovider care iver 
or other person to obtaJ.n an eva uation at hJ.s or her own 
expense if there is reasonable cause to believe chemical 
dependence exists; 

(d) have been nam"d as a perpetrator in a substantiated 
report of child abuse or neglect. 

(10) The qualification£: of all staff shall be verified 
by the child care agenc~ 

(11) Any staff member whose behavior or health status 
endangers the residents shall not be alloweu at the chilv care 
~ency. 

(612) AamiftiB~ra~erT Administration. 
(a) A child care agency must designate an administrator 

to direct and manage the child care agency's work in all 
areas. The adntinistrator'" duties specifically include but 
are not limited to directing the care and services provided to 
children in care, personnel matters, and any other specific 
matters determined by the boo;rC: of directors of th" child care 
ageDcy. 
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(b) An administrator must meet the following Hl!l:l'l!!:l!l~l'll 
qualifications in addition to the general qualifications for 
child care a~el'ley-persel'll'lel staff: 

(i) have a bachelor's degree supplemented with exper-
ience in an area relating to professional child care ~or ap
propriate graduate education; 

Subsections (612) (b) (ii) and (iii) remain the same. 
(~13) social werkersv services. 
(ar- Each child care agency eKee~~-reeeivil'l~-hel!les must 

employ an adequate number of trained aee~al-werkere profes
sionals to provide the following services for ead, child in 
care: 

(i) to plan for a child's admission, coordinate the case 
plan and overall treatment plan, negotiate for the necessary 
:.::esources for the child, and prepare the child for discharge 
~nd return to the fami!y or other placement; 

(ii) to eerviee serve as advocate for the child and 
liaison with the family, the referring party, and the 
community: 

(iii) to prepare and maintain all required records and 
reports regarding the child; 

(iv) to provide post-placement plans and services and 
to make the necessary referrals; 

(vl to assist the child and staff to adjust to the 
child's placement; and 

(vi) to record the child's reactions to the child care 
agency, school, other children, staff, and family, and to 
participate in a;!,;!, staff discussion regarding progress and 
plans for the child. 

(b) A---:ka-1---~ Those persons providing social 
services must meet the following m~l'lillll!l!l~-q='u'='a~l-7i..;f;:;i'-'c:!a~t~:.::'· o::=-I'-'1'-'S=:;:.in;:; 
addl::tion to the general qualifications for child care a~el'ley 
persel'll'lel staff: . 

(i) have a bachelor's degree in a behavioral science and 
experience in areas related to child care or services; or 

(ii) have a reasonable equivalent to the above. 
f9+--Hease~areft~s-al'l8-~rea~-eare-~~a~~v--Heaseparel'l~e-al'la 

~reap--eare-e~a~~--mae~-mee~-~he--~eliewil'I~-M~l'I~M~Ill-~~e±~fiea
~*el'le-il'l-ass~~~el'l-~e-~he-geftera;t:-~~al~~~ea~iel'le-~er-eh~id-ea~e 
a~eftey-persel'll'lei~ 

~a+--ee-pa~iel'l~7-f±eK~8ie7-able-~e-ee~-limi~s-al'l8-a8le-~e 
~Hl'le~~eft-il'l-e!'llergel'le~eet-al'ls 

f8+--8e-ea~a8le--ef-eel'le~rHe~ive-rela~~eftah~pe-wi~h-eh~i-
8rel'l-il'l-~heir-eareT 

f9+--Mail'l~el'lal'lee--pereeftl'lel~--A-eh~i8--eare-faeil~~y-m~e~ 
empley--aae~Ha~e-ma!l'l~el'laftee-pereel'lftel-~e-e~era~e-~he-phyeieal 
~;t,al'l~--e~fieiel'l~ly--w~~heH~--re±iaftee--apeft--eh~;t:a--eare-~~a~~ 
membere-er--eh!±sreft-ift-eareT--Ma~l'l~el'lal'lee-pe~eel'll'le±-m~e~-mee~ 
~he-~efterei-~~a;!:if~ee~iefte-fer-eh~id-eare-agel'ley-~ereeftfteiT 

(1914) Education. If ;,. child care agency conducts a 
formal education program for children it> care, teachers must 
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have the sante qualifications as comparable teachers in the 
public and private schools of Montana. 

~~~15) Health and nutrition. 
(a)- Every child care agency must employ or ha¥e--eeey 

aeeess--~ have a written agreement with the following 
professionals; 

(i) a licensed physician1 
(iii a licensed dentist1 
(iii) a registered nurse1 and. 
(iv) a ~a~ifiea-ft~~ri~ieftis~T registered dietician. 
~&t---B¥ery-ehi!a-eare-a~eftey-eMeep~-.a~erfti~y-hemee-m~s~ 

pre¥ide-~~~~~-re¥iew-et-~~-reee~-ef 
a!!--dM.~-:Mt--~e--by--a-~~----~-appre
pria~e!y-~~-fteed~ft-~feseieftatr-~-aee~re-~-eeft
~*"~ed-heai~h-eare-ef-~he-ehi!dreftT 

(16) Maintenance personnel. A child care facility must 
employ adequate maintenance personnel to operate the physical 
plant efficiently without reliance upon child care staff 
members or children in care. Maintenance personnel must meet 
the general qualifications for child care agency personnel. 

(H!17) Work hours. A child care agency lll\lst maintain 
adequate-child care staff to assure that no staff member, 
par~ie~iariy-he~ee-paren~eT is burdened with excessive working 
hours or responsibilities. 

AUTH; Sec. 41-3-1103 1 41-3-1142 1 53-4-111 and 53-4-113 
MCA; AUTH Extension, sec. 2, Ch. 177, Laws of 19851 Sec. 7, 
Ch. 531, r.aws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 
MCA 

46.5.615 CHILD CARE AGENCY, CHILD/STAFF RATIO AHB-BKBR
SBH6¥--9YBRPh9W (l) Ra~ieeT Each child care agency 

must maintain a~-leee~ the minimum child/staff ratios set 
forth in this rule. •ehiidf-~-ra~ie•---~-e-f 
ehi!dren-~~-eare-~~-en-dw~y-~-e~aff-~~-ie 
de~erminea-&y-~he-fe!iewin~-r~ieeT 

~at--~e-~~-~e~ie7-~-are-~~-a~e 
ift~e-~~~-~~~~reftL-~wnaer-~~-e-~-a~etT 
and-•elaer-ehiidren•-~ehi!aren-6-yeare-ef-a~e-afta-eidertT 

(Ita) Children of child care staff members, including 
foster children, who ii¥e-en-~~~~-a!eftey-~~ 
are present in the child care unit must be counted in comput
ing child/staff ratios. 

~et--~he-ehiidfe~aff--ra~ie-may--ne~-ee--re~nde4--~e--~he 
neares~--whe!e--n~ery--BHamp~eT--§f-~he-re~i•e4-ra~ien-ia-~ 
~e-~T-~he-ehiia--eare--a!eney-~ae--8-ehi!aren-ift-eareT-~-a~aff 
memeere-mws~-ee-eft-4w~yT 

(db) Child care agencies eeher-~~aft-•eeei¥ift!-hemea must 
use the-actual number of children in care each day to compute 
the child/staff ratio. Reeeivin!-~~~-~he-~e~ 
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... j,y-pepllloe414i:- -.. ••u~e~~~-~-£--1c--~~-il'l 
ee~~~~••ieft-o£-•he-eftii~f•~af~-r•~*•Y 

fer>--Ehtia-eare--aOJel'leie•-whieh--eere--ol'!3i:'!f--fez>- 11yettl'!OJer 
ehfiarel'!ll-er-fer-8e~ft-Ayettl'l'Jez>-ehiiarel'!n-efti-- 11 eiaer-ehiiarel'!n 
mtte~--meil'l~ail'!--a-mil'lim~--eftiiafe~eff-re~ie--ef-i-~e-;-e~-eli 
~imeeT 

(fc) Child care agencies, other than maternity homes, 
whieh-~-on-1-y--fer-..11-&i~~~· must maintain the fol
lowing minimum staff ratios: 

(il from 3:00 P.M. to 11:00 P.M., 1 to B1 and 
(ii) from 11:00 P,M. to 3:00 P.M., 1 to 10. 
(d) A child care agenc¥' s residential treatment center 

must meet the child/staff rat~os set forth in rule IV. 
('J~) Maternity homes must maintain the following minimum 

child/staff ratios: 
(i) from 7:00 A.M. to 8:00 P.M., 1 to 15F and 
(ii) from 8:00 P.M; to 7:00 A.M., 1 to 25. Howe;ver, 

during this pex-iod, additional staff must be available fox
duty within 30 minutes. 

fhr--Bt~ril'!OJ--~~·~-~~-~-~-efti~a~el'l;--e 
ehiia-~-~ftey-~~-~fte-1iepare~~-~e-~-~em
perarily-~~~~~~PP-~e~iee-~-e»e±~i~-~~~~-aaiiy 
eot~ft~-~-ehe-~~~-~-~~-efti~d-~-ie-~-fer 
veee~iel'l-fer-mere-~h•l'l-;-eofteeett~ive-deysT 

fir--BmerOJel'leY-~~~--AEme~~~'~eY-~P~~-~-a 
ehiid-ee.re-~-p!.'f)Yi.ei-n<?~~~~l:-l:dreft--eft.a-rt-!:e-!:e 
iieel'!s>ed--t;o..__-fer.,---~~1-ow--is-~~-~fte 
feiiewil'lOJ-rt~ies~ 

far--~he-~-~-~~-eMer'Jeftey-~~~-a 
ease~ey-:eese-l!te.eie7-~~..f1."01lt."il'-eft.~J:.d.-ea-re--a'Jel'ley-al'!d 
e-ehowtftOJ-by-~~~~~~-~t~ires-adai~iol'lei 
piaeemel'!ea .. ---Bmer'Jel'ley-everf±ew-may-l'lo~-e~eeed-~we-pieeemel'les 
il'l-aadi~iel'l-~o-~he-•~eez>-pez>mi~eed-by-~he-ehiid-eare-a'Jel'ley~s 
iieel'!ee,. 

fbr--A-~-ef-~-evez>fiew-~-l'!e~-~-14 
daye-ef-eare-fer-al'ly-el'!e-ehiid .. 

fer--A-ehiid-:eare-a!el'!e'!f-May-l'loe-ttee-mere-~hal'l-69-deye-ef 
emerOJel'ley-~verfiew-p~r-eaiel'ltl.ar-year .. 

AUTH: Sec .. 41-3-1142 and 53-4-111 MCA 
IMP: Sec. 41-3-1142, 53-2-201 and 53-4-113 MCA 

46.5.616 CHILD CARE AGENCY, FINANCES Subsections (1) 
through ( 3 l r.E~Jnail\ the same. 

(4) The child ca.re agency must notify all appz::opriate 
referral sources and financially responsible parties of 
intended rate increases at least four mouths prior to the 
anticipated effective date. 

Subsection . ( 5) remail\s the, same. 
(6) The child care agency shall be-eel'!~tl'ltlo~siy--aset~red 

ef-enettgh-meney7-il'l-addi~iol'!-~e-,eeds-il'l-kil'ld-fe~! .. 7-del'la~iel'ls 
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ef-,.eee-ei!"-cl'E>'I:.ft.ii'I<J7 obtain enough funding to provide for the 
proper care and reasonable development of the children f~e111 
wheM--~--~-~~~~-~ee~efte~~~~~~y-~~-~-~e--ass~~~~e 
~eereftsi~i~i~YT in care. 

AUTH: Sec. 41-3-1142 and 53-4-111 MCA 
IMP: Sec. 41-3-1142, 53-2-201 and 53-4-113 MCA 

46.5.620 CHILD CARE AGENCY, RECORDS Subsections (1) 
through (2) (f) remain the same. 

(g) a case plan with written quarterly reviews of the 
plan, 

Subsections (3) and (4) remain the same. 
(5) Every child care agency must provide for regular 

periodic review of the health records of all children in care 
by a registered nurse or other appropriately oualified health 
professional to assure the continued health care of the 
children. 

AUTH: Sec. 41-3-1103, 41-2-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 177, LEI~ls of 1985: Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 
MCA 

46.5.622 CHILD CARE AGENCY, ADDITIONAL REQUIREMENTS 
(1) In addition to the r~eeeaift!-~ licensing 

requirements which apply specifically to child care agencies, 
a child care agency must also comply with the s~aftaa~as 
licensing requirements contained in ARM 46.5. 651, ARM 
46.5.652, JIRM 46.5.653, ARM 46.5.654 (2)-(8), ARM 46.5.655, 
and ARM 46.5.656. 

AUTH: sec. 41-3-1103, 41-3-1142, 53-4-111 and 
53-4-113(4) MCA: AUTH Extension, Sec. 2, Ch. 177, Laws of 
1985; Sec. 7, Ch. 531, Laws or-1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 
MCA 

46.5.630 CHILD CARE AGENCY, TREATMENT PROGRAM Subsec-
tions (1) through (1) (c) remain the same. 

(d) description of staff training requireaments: 
Subsections (1) (e) through (1) (g) remain the same. 
(h) provisions for transfer to another treatment 

resource ~1hen goals for treatment of a particular child have 
not been met or further treatment is required7; 

Subsections (l) (il through (2) (a) remain the same. 
(b) the least restrictive method to accomplish treatment 

goals: --
fet--~de~~a~e--~pe¥~&~eft--~--~~~--~i'!d---~e~~~a~ 

~eview-e~-eaeh-ehi~dLe-~rea~llle~~-~laftt 
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(cl!i) utilization of available community resources. 
f3t--Ne-~-er-~-may-~-~eea-~-~ar~-~-e 

~ree~efl~-pre~fem-~ft~eee-e~~her~~ed-ey-a-~hye~e~eft-afld-e~eer~y 
re~~~rea-~~-~he-~~~-~~---~ft-~~,-~he 
eh~~l!i~e-ee~e-~~~~-~~~~~~-deeeP~b~~-med~
ee~~eft-~~~~~-~-e~-e~~h~~~~~~-~~~~~-ei 
med~ee~~eft~-~~~-~-p~¥~&~~-ie~-~i~~~-a~~repr~a~e
fteee-ei-eeft~~fl~~fl~-med~ee~~eft~ 

AUTH: Sec. 41-3-1103 and 53-4-113 (4) 'MCA; AUTH Exten
sion, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, Laws of 
1985 

IMP: Sec. 41-3-1103 MCA 

46.5.632 CHILD CARE AGENCY, MANAGEMENT 

subsections (1) through (1) (h) remain the same. 

AUTH: Sec. 41-3-1103 and 53-4-113(4) 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 
Laws of 1985 

IMP: Sec. 41-3-1103 MCA 

46.5,635 CHILD CARE AGENCY, EDUCATION 

Subsection (1) remains the same. 

MCA; AUTH 
7, Ch. 531, 

AUTH: Sec. 41-3-1103 and 53-4-113 (4) MCA; AUTH Exten-
sion, Sec. 2, ch. 177, Laws of 1985; Sec. 7, Ch. 531, r..awSOI 
1985 

IMP: Sec. 41-3-1103 MCA 

46.5.636 CHILD CARE AGENCY, FECREATION 

subsection (1) remains the same. 

AUTH: Sec. 41-3-1103 and 53-4-113 (4) 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 
Laws of 1985 

IMP: Sec. 41-3-1103 ~CA 

MCA; AUTH 
7 1 Ch. 531, 

46.5.657 YOUTP GROUP HOME, STAFF Subsections (1) 
through (3) remain the same. 

(4) No staff member, aide, volunteer or other person 
having direct contact with the children in the youth group 
home shall conduct themselves in a manner which poses --~.!!l: 
potential threat to the health, safety and well-being of the 
children in care. 

(5) The child care staff of the youth group home shall 
be physically, mentally and ~motionRlly competent __ to care for 
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free from communicable disease. No 

in a substantiated 

remain the same but will be 

AU'l'H: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA; AU'l'H 
Extension, Sec. 2, Ch. 177, L<lWS of 1985; Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA 

(1) 

shall: 
---(a) have been convicted of a crime involving harm to 
children or physical or sexual violence. Any foster parent, 
family member or other caregiver charged with a crime involv
ing children or physical or sexual violence and awaiting trial 

MAR Notice No. 46-2-467 7-4/10/86 



-525-

AUTH: Sec, 41-3-UOJ; AUTH Extension, Sec. 2, Ch. 177, 
Laws of 1985; Sec. 7, Ch. 53i, Laws of 1985 

IMP: Sec. 41-3-1103 and 41-3-1142 MCA 

4. The rules as proposed to be adopted provide as 
follows: 

RULE I CHILO CARE AGENCY, ADMINISTRATION OF MEDICATION 
(1) Each child care agency shall have written policies 

and procedures governing the use and administration of medi
~ation to children. These policies and procedures shall be 
disseminated to all persons responsible for prescribing or 
administering medication. 

(al These policies shall specify: 
(il the conditions under which medications can be 

prescribed and administered; 
(ii) who can prescribe and who can administer medica

tion; 
(iii) procedures for documenting the adminh;tration of 

medication and medication errors and drug reactions; and 
(iv) procedures for notification of the attending physi

cian in cases of medication errors ~nd/or drug reactions, 
(2) The agency shall ensure that a child is personally 

examined by the prescribing physician prior to receiving any 
medication. In cases of medical emergency, telephone orders 
for the administration of medication may only be placed by a 
licensed physician. 

(3) Each child care agency shall maintain a cumulative 
record of all medication dispensed to ~hildren including: 

(a) the name of the resident; 
(b) the l:ype and usage of medi...,ation; 
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(c\ the re~so~ for prescribin~ the ~ed~cation; 
(d) the time and date the medication is dispensed; 
(e) the name of the dispensing person; and 
(f) the name or the prescribing physician. 
(~\ l-lhen a ct:ild first comes into care, the agency shall 

ascertain a:l medication the child iE currently taking. At 
this time th; facility shall carefully review all medication 
the chi:d iE u!'ing iind make plans tc either continue the medi
catior· or to reconsider the mediratiol' r.eeds of the child con
sidering the changed living circumstances. 

(51 The child care agency shall hcn·e a written medica
tic>" ~chedu1e =or each chi.'.d to whom medication is prescribed. 
~ child's medication schedule shal~ contain the following 
informaticn: 

(a) nane f'f child; 
(b) name of p~escribing physician; 
(c) telephone nurr~er at wh~ch prescribing physician may 

be reached in case cf rr,edical emergency; 
(d) date on ~1hich medication was prescribed; 
(e) generic and co~.erci~l name of medication pre

scribed; 
(f) 
(g) 

tered; 

dosage level; 
time (sl of day "·hen medication is to be adminis-

(h) pcssible adverse side effect!' of prescribed medica
tion; ant'! 

(i) date on which prescription will be reviewed. 
(6) The child care agency shi\ll provide a copy of a 

child's medication schedule to all !'taff members responsible 
for ad~inisterinq the medication to the child, The schedule 
shall subsequently be placed i~ the child's case record. 

AUTH: Sec. 41-:.'1-1103, 41-3-~142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 1"77, Laws of 1985; Sec. "7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 53-4-111 and 5"3-4-113 MCA 

RULE II CHILD CARE AGENCY, TIME-OUT ( 1) Any child care 
ag,.ncy which uses tirne>-out procedures shall have a written 
policy governing the use of time-out. 

(2) This policy shall include procedures for recording 
each incident imrolving the use of time-out anc shall cutline 
other less restrictive responses to be used prier tc u•e of 
time-out. 

(3) Any use of time-out exceeding 30 minutes in duration 
~ust hav~ been approved by a qualified treat~ent practitioner. 

Al'TH: Sec. 41-3-1103 end 53-4-lll ~ICA; AUTH Ext.,.nsion, 
Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, Laws of 1985 

HlP: Sec. 53-2-201, 53-4-111 anC! 53-4-113 MCA 

MAR ~otice No. 46-2-467 7-4/10/86 



-527-

RULE III CHILD CARE AGENCY, PASSIVE PHYS:CAL RESTRAINT 
(1) The child care agency must provide training in 

passive physical restraint to all staff members who may be 
required to use passive physical restraint and Ahall provide 
yearly refresher coursez. 

(2) Passive physical restraint of a child may be used: 
(a) to end a disturbar.ce by the child that threatens 

physical injury to the child; 
(b) to end a disturbance by the child that threatens 

physical injury to others; 
(3) A child care agency shall not use any form of 

restraint other than passive physical restraint without the 
prior approval of the department. Approval may be granted for 
other types of restraint only if the child care agency meets 
the requirements for a residential treatment center. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 177, r.aws of 1985; Sec, 7 1 Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 53-2-201, 53-4-111 and 53-4-113 

RULE IV CHILD CARE AGENCY, RESIDENTIAL TREATMENT CENTER, 
STAFFING (1) In addition to the child care agency staff 

referred to 1n 46.5.614 (7) through (15), a residential treat
ment center must have a licensed psychiatrist, an education 
program coordinator, teachers, a program administrator, 
licensed psycho1ogist(s), a registered nurse, recreation staff 
and qualified treatment practitioners. 

(2) Child care staff qualifications/ratio: 
(a) Child care staff of a residential treatment center 

must have a bachelor's level degree or three years of exper
ience in group child care, 

(b) Child care staff are involved in the on-going daily 
care and custody of the residents. 

(c) Child care staff/child ratio: 
7 am to 11 pm One (1) awake staff person per 

e_ach six ( 6) children in the 
residence/unit with one (1) 
staff person on call. 

11 pm to 7 am One (1) awake staff person per 
each ten (10) children in the 
residence/unit with one (1) 
staff person on call. 

(3) Psychiatrist qualifications: 
(a) The psychiatrist must be licensed to practice in 

the state of Montana. 
(b) The psychiatrist shall be available to the residents 

and tho child care ztu f f for cor.su 1 ta tior•, training o.nd 
therapy as needed. 
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(C) The psychiatr~st shall also assist the administrative 
staff, treatment practitioners and education staff to under
stand the medical concepts in working with children and their 
families. 

(4) Education program coordinator/teachers: 
(a) The education program coordinator must have at least 

a bachelor's level degree in education and be certified by the 
state of Montana as a teacher. 

(b) The education coordinator shall be on the staff of 
the agency and shall run the provider's education program. 

(c) Teachers must be on staff or under contract with the 
agency and must mf2'et the same qualifications as comparable 
teachers in the public school system in Montana and have 
training in special and/or remedial education, 

(5) Administrator: 
(a) The residential treatment center administrator must 

have a bachelor's degree and four years of experience in 
residential child care or a master's degree and two years of 
residential child care experience. Prior administrative and 
supervisory experience may be substituted for residential 
child care experience. 

(b) The residential treatment center administrator has 
overall responsibility for management of the agency's treat
ment program, clinical services, physical environment and 
finances, including but not limited to: 

(i) planning and implementation of programs and services 
within the framework of policies set by the board; and 

(ii) the design and control of fiscal procedures needed 
to assure program stability and fiduciary responsibility; and 

(iii) establishing good community relations and ways of 
integrating the children and staff into community activities 
and service networks. 

(6) Psychologist(s): 
(a) The psychologist(s) must be on staff or under con

tract and must be licensed to practice in the state of Montana 
by the state board of psychologist examiners. 

(b) The services of a psychologist shall be used to pro
vide a diagnosis and to contribute to treatment plans for each 
child. 

(c) The psychologist($) shall pro•ride, consult or 
supervise: 

(i) administering of psychometric tests on an individu
al basis and interpreting the findings; 

(ii) direct treatment of selected children in 
individual and/or group· sessions; 

(iii) involvement by residents in psychotherapy, 
behavior management, counseling and other therapy; 

(iv) participation in on-going and aftercare planning, 
as requested by the program administrator, and in periodically 
evaluating the progress of each child in treatment: 
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(v) consultation to individ11a: staff l'!lerr,bers who an, 
responsible for direct treatment cf children in forn:ulatin<; 
and modif:·ing treatment plans; and 

(vi) in-service training for sta=f to help staff under
stand symptomatic behavior and to enable them to deal with it 
in the way that is best for th~ child. 

(7) Resistered nurse: 
(a) The nurse must be registereC: by the state !;card of 

nursing. 
(b) The registered nurse shall be under. contract or on 

staff of the agency and may be involved ir, routint treatment 
of physical ailments, administering medication, staff and 
client physical examinations and medical consultation. 

(8) Recreation staff: 
(a) The person in charge of the recreation program must 

be on staff or under contract and have a bachelor's degree. 
(b) Recreation aides shall receive eight (8) hours of 

training during the first 90 days of employment on the needs 
of emotionally disturbed children and the role of recreahon 
in the child's treatment plan, Aides must be supervised by 
the bachelor level degree recreation staff person. 

(9) Treatment practitioner: 
(a) Treatment practitioner (s) must be on staff of the 

agency and have at least a master's degree in psychology, 
social work, or other counseling field or a bachelor's degree 
and two years of experience in family, individual and group 
work, and shal::. be supervised by a licensed psychologist or 
psychiatrist, 

(b) The practitioner(s) may be involved chiefly in treat
ment planning; case consultation; family, individual and group 
therapy; and the development of individual treatment plans for 
children in the treatment program. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA; At'TH 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201 and 53-4-113 

RULE V CHILD CARE AGENCY, RESIDENTIAL TREATMENT CENTER, 
EDUCATION The resider.tial treatment center shall have on 

on-grounds school including special education services. 

AUTH: Sec. 41-3-1142 and 53-4-111 ~CA 
IMP: Sec. 53-2-201 and 53-4-111 MCA 

RULE VI CHILD CARE ~GENCY, PESIDENTIAL TREATMENT CENTER, 
RECREATION The residential tr-eatment center shall he.ve 

an on-grounds recreation program for residents, inc J uding: 
team sports, individual sports, non-competitive gameF, 
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physical conditioning, arts, crafts, music, cultural and 
ethnic pursuits, records, books, and hobby equipment. 

AUTH: Sec. 41-3-1147 and 53-4-111 MCA 
HlP, Sec. 53-4-111 and 53-4-113 MCA 

RULE VII ClliLD CARE AGENCY, RESIDENTIAL TREATMENT CEN
TER, PSYCHOTROPIC MEDICATION (1) Only child care 

agencies which operate a licensed residential treatment center 
may use psychotropic medication as part of their treatment 
progr.::.m. 

(2) A residential treatment center which uses 
psychotropic medications shall have a written policy governing 
the use of psychotropic medication. This policy shall include 
the follo~<,ing: 

(a) identification of doctors permitted to prescribe 
psychotropic medication and their qualifications; 

(b) identification of persons permitted to administer 
psychotropic medication and their qualifications; 

(c) criteria for the use of psychotropic medications; 
(d) a description of the a9ency' s medication counseling 

program; 
(e) procedures for obtaining inform(t.d consent from the 

child and the parent(s) or guardian where consent is required; 
(f) procedures for monitoring and reviewing use of 

psychotropic medication; 
(g) procedures for staff training related to the moni

toring of psychotropic medication; 
. (h) procedures for reporting the suspected presence of 
undesirable side effects; and 

(i) recordkeeping procedures. 
(j) The psychotropic medication policy shall be 

disseminated to all child care ctaff. 
(3) A residential treatment center which uses 

psychotropic medications shall inform children to whom 
medications are being administered and their parent(s) or 
guardian of the projected benefits and potential side effects 
of such medications. 

(4) The residential treatment center shall ensure that a 
child is examined by the physician prior to prescribing a 
psychotropic drug and shall monitor the administration of the 
medication during the course of treatment. 

(a) The prescribing physician shall provide a written 
initial report detailing the reasons for prescribing the par
ticular medication, expected results of the medication and 
alerting child care staff to potential side effects. 

(b) The residential treatment center shall ensure that 
each child who receives psychotropic medication is the subject 
of a monitoring report completed by a staff member trained in 
the recognition of side effects of the medication prescribed. 
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This ~eport shall be submitted to the p~escribing physician at 
least every 30 days, 

(c) The prescribing physician o~ ~egistered nurse shall 
prepare a written medication review report at least every 30 
days on each child receiving psychotropic medication. The 
report shall detail the reasons medication is being continued, 
discontinued, increased in dosage, decreased in dosage or 
changed based on actual observation of the child and review of 
the monitoring reports. 

(5) The residential treatment center shall ensure that 
use of medication is in accordance with the goals and 

cobjectives of the child's treatment plan. 
(a) Psychotropic medications shall not be administered 

as a means of punishing or disciplining a child. 
(6) The residential treatment center must maintain the 

following information in the case record of each child 
receiving psychotropic medication: 

(a) medication history; 
(b) description of any significant changes in the 

child's appearance or behavior that may be related to the use 
of medication; 

(c) any medication errors; 
(d) monitoring reports; and 
(e) medication review reports. 

AUTH: Sec. 
Extension, Sec. 
Laws of 1985 

IMP: 

41-3-1103, 41-3-1142 and 53-4-111 MCA; AUTH 
2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, 

Sec, 41-3-1103, 53-4-111 and 53-4-113 MCA 

RULE VIII CHILD CARg AGENCY, RESIDENTIAL TREATMENT CEN
TER, CHEMICAL RESTRAINT ( 1) A child care agency shall 

not use chemical restraint without fi~st being licensed by the 
department to operate a residential treatment center. 

(2) Chemical rest~aint of a child may be used only if 
the child is a danger to himself o~ others and cannot be 
controlled by any other type of restraint. 

(3) A residential treatment center which uses chemical 
restraint shall ensure that such restraint is administered by 
intramuscular injection by a person qualified and trained in 
the administration of intramuscular injections. 

(a) A child who is capable of accepting an oral adminis
tration of chemical restraint shall not be deemed to require 
chemical restraint. 

(4) A residential treatment center which uses emerger•cy 
chemical restraint shall ensure that each administration of 
chemical restraint is specifically orde~ed by a physician who 
has personally examined the child. 

(a) There shall not be stanc1 ing orde~s related to the 
use of chemical restraint. 
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(b) The child shall be monitored continuously by a per
son trained and qualified to observe potential adverse side 
ef.fects. This person shall have no other illl!tlediate respon
sibilities. 

(5) The chief administrator of the child care agency or 
a person designated by that administrator shall authorize each 
use of chemical restraint. 

(6) When a child in care requires chemical restraint on 
more than three occasions during a 30-day period an emergency 
meeting shall be held to discuss the appropriateness of the 
child's continued placement at the agency. This meeting shall 
take place •Iithin 24 hours of the third incident requiring 
chemical restraint and shall include the chief administrator 
of the agency or his/her representative, a physician and all 
appropriate staff. A report of this meeting, signed by all 
persons attending, shall be filed in the child's case record 
and a copy sent to the placing agency. 

(a) The agency shall make every effort to notify the 
placing agency and the child's parent(s) or guardian of this 
situation. If possible, a representative of the placing 
agency and the child's parent(s) or guardian shall attend the 
emergency meeting. 

(b) Documentary evidence of the attempt to notify the 
placing agency and the child's parent(s) or guardian shall be 
placed in the child's case record. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 177, Laws of 19851 Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1141, 41-3-1142, 53-4-111 and 
53-4-113 MCA 

RULE IX CHILD CARE AGENCY, RESIDENTIAL TREATMENT CENTER, 
MECHANICAL RESTRAINT (1) A child care agency shall not 

use mechanical restraint without first becoming licensed by 
the department to operate a residential treatment center. 

(2) A residential treatment center which uses mechanical 
restraints shall use only those forms of mechanical restraint 
which are approved by the department. 

(a) The agency shall not use or apply any form of 
mechanical restraint which inflictc physical pain or is likely 
to cause personal injury, 

(3) A child care agency which uses mechanical restraint 
shall assign a staff member with no other inunediate respon
sibilities to continuously monitor any child placed in 
restraint. 

(a) The staff member shall ensure that the child's phys
ical needs are promptly met. 

(b) The staff member must remain in continuous auditory 
and visual contact with the child. 
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(4) The administrator of the child care agency which 
uses mechanical restraint or a person desi<Jnated by that 
administrator must authorize each use of mechanical restraint. 
Each authorization shall be for one-half hour only. No child 
shall be kept in mechanical restraint for more than two hours 
in any twelve-hour period. 

(a) Any child who needs to be mechanically restrained 
for more than two hours in any twelve-hour period shall be 
transferred to an acute care psychiatric facility. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 HCA; AUTH 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, 
Laws of l98S 

IMP: Sec. 41-3-1103, 41-3-1141, 41-3-1142, 53-4-111 and 
53-4-113 MCA 

RULE X CHILD CARE AGENCY, RESIDENTIAL TREATMENT CENTER 
SECLUSION (1) Only child care agencies which operate a 

licensed residential treatment center may use seclusion as a 
method of intervention. 

(2) A seclusion room is a single room in a child care 
·agency treatment center in which a child may he confined. 

(a) Seclusion may be used as a means of intervention 
only when the child is in danger of harming himself, others, 
or property. 

(b) Seclusion shall be used only for the time needed to 
change the behavior necessitating its use. Seclusion shall 
not be used as punishment. 

(3) Each child care agency which utilizes seclusion 
shall have a written statement of its seclusion policies which 
describe, at a minimum: 

(a) the philosophy for use of the room; 
(b) the procedure for admittance; 
(c) emergency procedures for special circumstances oc

curring while the child is in placement (i.e., fire, internal 
or external disaster, etc.); 

(d) the method for children to express grievances 
regarding the use of seclusion. 

(4) The child shall be informed of the reason for seclu
sion at the timP. of his/her placement in seclusion, 

(5) Children shall not be placed in a seclusion room 
which has not been inspected and approved by the department. 

(6) Records of the use of the seclusion room, policies 
for the operation and supervision of the room, the children's 
treatment records, staff records and the room itself shall be 
made available to the department for inspection. 

(7) If the child care agency does not meet all require
ments for the use of the seclusion room, the department shall 
give written notice of the specific deficiencies which shall 
be corrected. The child care agency shall cease secluding any 
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children in the room until corrections are made and authoriza
tion is given by the department. 

( ~) When a sec:Cusion room is used, the following phys
ical requirements shall apply: 

(a) the room shall be a minimwn of sixty-four (64) 
square feet to be occupied by one (1) child only; 

(b) the room shall be maintained in <' clean and sdnitary 
condition; 

(c) all utility or ventilation switches, including elec
trical outlets, sha1 1 be outside the room. Switches wi 11 be 
restricted to operation by staff only; 

(d) windows shall be of shatter resistant material; 
(e) the room shall contain an obst>rvation window con

structed of shatter resistant mater1al; 
(f) there shall be no features by which a child may be 

injured 1·1i thin the room; 
(g) there shall he no more than one locked door between 

the child and staff; 
(h) if soundproof, the room shall have an intercom 

system which shall be activated when in use; 
(i) there shall.. be an approved ventilation system. 
(9) A child may not be placed in seclusion unless: 
(a) lesser restrictive alternatives have been attempted 

by staff and have failed to control the child; 
(b) the child is in danger of harming himself, others, 

or property; 
(c) the placement in seclusion has been approved by a 

qualified treatment practitioner authorized by the provider to 
plac~ children in seclusion. 

(10) Placement in seclusion may not exceed one (1) hour 
unless specifically authorized by a psychiatrist. In no event 
m~y placement in seclusion exceed twenty-four (24) hours. A 
child who requires seclusion in excess of twenty-four ( 24) 
hours shall be transferred to an acute psychiatric care 
facility. 

(11) A staff member with no other immediate duties shall 
continuously monitor the cllild placed in seclusion by visual 
or auditory means and shall remain within twenty (20) feet of 
the room. If continuous monitoring is by auditory means, the 
staff member shall visually check on the child At least every 
ten (10) minutes. 

(12) Upon the placement of a child in seclusion, the 
following minimum items shall be recorded, updated and main
tained, if applicable: 

(a) a written report which &tates the child's name, 
date, time of placement, staff member initiating the place
ment, qualified treatment practitioner authorizing pl<>cement 
and narrative describing the following: the precipitating 
event, child's behavior before placement, and actions taken by 
staff of a less restrictive nature in an attempt to control, 
calm or contain the child; 
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(b) written notation of visual checks at least every ten 
(10) minutes and notation of behavior and time occurring; 

(c) notation regarding opportunity to use toilet facil
ities once per hour; 

(d) notations regarding when the child had opportunity 
to exercise; 

(e) notation as to medications administered, time given 
and staff administering; 

(f) notation of all staff contact including a descrip
tion of the resolution of the placement incident which results 
in the termination of seclusion. 

(13) Staff of the residential treatment center who 
monitor or initiate the use of the room shall be trainee in 
the use of seclusion and be specifically authori~ed by the 
facility. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA; AUTH 
Extension, Sec. 2, Ch. 177, Laws of 1985; Sec. 7, Ch. 531, 
Laws of 1985 

IMP: Sec. 41-3-1103, 41-3-1142, 53-2-201, and 52-4-113 
MCA 

5. These rules as proposed will provide additional 
licensing requirements for those agencies that operate a 
"residential treatment center". The rules also clarify and 
expand some current child care agency licensing requirements; 
particularly those that involve staff qualifications, 
administration of medication, time-out and reports of child 
abuse or neglect. 

The rules as proposed are necessary both to keep licensing 
requirements current with practice in the field and to provide 
clarification and specificity to some current licensing rules. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
May 9, 1986. 

7. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designate to preside 
over and conduct the hearing. 

~' 

Certified to the Secretary of State ___ M_a_r_c_h __ 3_1 __________ , 1986. 
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~FFORE THE DEPARTMENT OF AGFIC!JLTURE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of emergency rules pertaining 
to permitting purple internal 
discoloration in Nooksack 
Seed Potatoes for blue or red 
tag grades 

TO: All Interested Persons. 

NOTICE OF THE ADOPTION 
OF EMERGENCY RULES 
PERMITTING PURPLE INTERNAL 
DISCOLORATION IN NOOKSACK 
SEED POTATOES FOR BLUE OR 
REO TAG GRADES 

1. In 1985 a combination of drought and an early hard 
frost occurred in the state of Montana. This unique weather 
pattern, together with an unusual growth pattern of Nooksack 
tubers growing too close to the surface of the soil has 
created a purple internal discoloration. This discoloration 
is undetectable unless a tuber is dissected. TherefoJ::e the 
purple discoloration condition remained undetected until 
department potato grade inspectors began inspecting the seed 
potatoes two weeks ago. These purple internal discolorated 
potatoes fail to meet acceptable grade standards for either 
blue or red tags due to the discoloration. 

2. However, according to Mike Sun, Plant Pathologist 
at Montana State university, "The purple discoloration of 
this kind should not affect the behavior and performance of 
the potatoes as seed." Therefore it should not be marked as 
a defect for grading purposes. 

3. The department presently is scoring this purple 
discoloration as a defect and thereby the potatoes are not 
making certified seed as blue or red tag grade. This failure 
to make grade leaves the potato producers without market to 
sell their potatoes, because other states will not permit 
ungraded seed potatoes to be planted in their state. unless 
the department amends its rules to permit this purple 
discoloration condition, an economic hardship may occur due 
to the failure to sell these potatoes. 

4. The department responded to the seed potato 
industry request, and set a hearing in contemplation of rules 
to take comments on proposed emergency rules to adjust the 
grade standard to as to include purple discoloration Nooksack 
potatoes. The department notified interested persons of said 
hearing. The department held the hearing on March 20, 1986, 
at 1:30 p.m. in the Boothill Conference Room at the outlaw 
Inn in Kalispell, Montana. Based upon the response and 
comments received, the department adopted the foregoing 
emergency rules. The department determined that an imminent 
perll to public health safety or welfare would occur because 
a delay of implementing these rules would cause financial 
losses to some seed potato farmers. Therefore the department 
promulgates these emergency rules to meet the immediate need 
to change the standards for grading to permit purple internal 
discoloration in Nooksack potatoes. 
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5. The text of the rules is l'.S follow: 
RULE I PURPLE - INTERNAL DISCOLORATION (1) It shall 

be permissible to use official tags on Nooksack seed potatoes 
affected by a purple internal discoloration caused by stress 
late in the potato growing season. It shall be the 
responsibility of the grower to obtain written e"idence that 
the purchaser is willing to accept the purple condition as 
part of the grade before final certification .may be made. 

AUTH: 80-3-110, MCA 

AUTH: 80-3-110, MCA 

~4~·~1~2~.3~5~0~4~~R=E~D_T~A~G~S 
chang~> • 

IMP: 

IMP: 

80-3-104, 80-3-105, MCA 

(1) (a) through (j) No 

80-3-104, 80-3-105, MCA 

(1) (a) through (d) No 

(e) The following blue tag exceptions shall also apply 
to red tags: air cracks, sunburn (greening), stem-end 
discoloration, immaturity, sprouts, oversize, undersize, 
hollow heart, afta freezing injury, and purple - internal 
discoloration in Nooksack potatoes. 

AUTH: 80-3-110, MCA IMP: 80-3-104, 80-3-105, MCA 

6. The authority of the department to make the 
emergency rules is 80-3-110, MCA and the rules implement 
80-3-104 and 80-3-105, MCA. 

The emergency action is effective on March 21, 1986. 

Director I 
I 

Certified to the Secretary of State, March 21, 1986. 
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BEFORE THF STATE AUDITOR 
At;!:' C0~11AISSIONER OF INSUPA~TCE 

OF THE STATE OF ''0NTM1A 

In the ~atter of the 
a~endment of rule 6.6.2003 
pertaining to unfair trade 
practices on nirl-tern 
cancellations of casualty 
or property insurance 

t~OTICE OF 
ADOPTION OF 
AMEIIDIIFNT TO 
ARI1 6 • 6 • 2 0 0 3 
PERTAil!ING TO U~1FA!P 

TRADE PRACTICES ON 
!UD-TEPI! CANCELLATIONS 
OF CASUALTY OR PROPEPTY 
IHSUR!UJCE 

1. On January 1~, lq86, the State Aur1itor an<' 
Commission~r of Insurance published notice of public hearina 
on the proposed ar:enonent of AP~~ 6.6.2003, pertaininq to 
unfair trade practices on mid-terM cancellations of casualty 
or property insurance at page 10 of the 1986 Montana 
Adninistrative Req ister, Issue Nu~her 1. 

2. The State Auditor and Com~issioner of Insurance has 
adoptee! the proposed amendment to !IPM 6.6.2003 \·Jithout any 
changes. 

3. The State Aur1itor and Commissioner of Insurance did 
not receive written comments or testimony re~arding the 
proposed amendment. 

4. The authodty for the amendment to ARil 6.6.2003 is 
Section 33-1-313, MCA, and ARM 6.6.2003, as amended, 
implements Section 33-18-1003, ~CA. 

Certified to the Secretary of State !'arch 31, 1Q8~. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

tN THE !1ATTER OF THE PROMUL
GATION OF AN EMERGENCY RULE 
FOR A LI!1ITED SERVICE MINIMUM 
JOBBER PRICE 

ORDER PROMULGATING AN EMER
GENCY LIMITED SERVICE MINIMUM 
JOBBER PRICE 

Petitioner, Jerry w. Schuster, having filed a petition for 
a Limited Service .Minimum Jobber Price Order and the Boa,rd 
having heard evidence presented to the Board in convened ses
sion on March 22, 1986, the Board finds as follows: 

1. Gallatin Dairies Inc. now known as Country Classic 
Dairies, Inc., herein Gallatin, a Montana corporation, for 
months has been and is selling fluid milk to Associated Grocers 
for consumption in Montana at less than the minimum wholesale 
price as reflected in the Milk Control Bureau's investigations 
and the court documents in the state and federal court proceed
ings between the Department of Commerce, Milk Control Bureau 
and Gallatin. Gallatin is engaging in a similar type of sale 
or transaction with Super Valu and individual I.G.A. stores. 
These actions by Gallatin have undermined the minimum wholesale 
price established by the Board and have placed all other li
censed distributors and jobbers at a serious competitive disad
vantage. 

2. The actions of Gallatin described in paragraph 1 will 
continue to undermine and destroy the minimum wholesale price, 
will undermine or destroy the effectiveness of all other Board 
of Milk Control laws and regulations, will place all other li
censed distributors and jobbers at a serious competitive disad
vantage, will cause the destruction of the business of some 
licensed distributors and jobbers, will cause the destruction 
of the business of some licensed producers, and will seriously 
jeopardize or interfere with the Montana consumer's right to an 
adequate supply of wholesome Class I milk. 

3. The same problem arises in relation to jobbers as it 
does for distributors. Since the Emergency Rule promulgated on 
February B, 1986 did not provide for the necessary temporary 
adjustments to the minimum jobber prices to be paid for the 
five (5) items of fluid milk products to be purchased and sold 
under the categories of Limited Service and Drop Delivery, job
bers have been and will continue to receive less than the mini
mum jobber price/percentage established pursuant to Montana 
Board of Milk Control ARM Rule 8.86.301 (6) (h). Without adopt
ing an amendatory emergency rule to correct the inequity cre
ated as a result of an oversight in the first emergency rule 
adopted on February 8, 1986, which was effective on February 10, 
1986, jobbers have been forced and will continue to operate at 
a serious competitive disadvantage. Unless this amendatory 
emergency rule is adopted, the ommission will cause the de
struction of the business of some jobbers, and will seriously 
impair and jeopardize certain Montana consumers' right to an 
adequate supply of wholesome Class I milk. This Order will cor
rect that deficiency. This order amends the order promulgating 
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a limited service wholesale allowance which was published at 
page 251 of the Montana Administrative Register, Issue No. 4. 

4. Section 2-4-303, MCA (1) provides if the agency finds 
that an imminent peril to the public health, safety or welfare 
requires adoption of a rule upon fewer than thirty (30) days 
notice and states in writing its reasons for that finding, it 
rna roceed, without rior notice or hearin or upon any abbre
viated not1ce and hear1ng that 1t 1n s practicable, to adopt 
an emergency rule. The rule may be effective for a period not 
longer than 120 days, but the adoption of an identical rule 
undP.r 2-4-302, MCA, is not precluded. (emphasis supplied) 

This provision applies and requires emergency Board action 
in order to effectuate the policies of the Montana Milk Control 
laws including Sections 81-23-102 and 81-23-302, MCA. 

5. The harm to jobbers identified in paragraphs 2 and 3, 
hereof mandates the Montana Board of Milk Control issue an 
emergency rule amending the emergency rule promulgated on Feb
ruary 8, 1986. 

The amendatory emergency rule is to provide for a tempor
ary adjustment to the minimum jobber prices on the five (5) 
items of fluid milk products to be purchased and sold under the 
wholesale categories of Limited Service and Drop Delivery on an 
emergency basis in accordance with section 2-4-303, MCA. This 
amendatory emergency rule is effective on March 25, 1986, and 
applies retroactively to the effective date of the Board's first 
emergency rule, which was effective on February 10, 1986. 

6. Based upon the above findings, there is imminent peril 
to the public health, safety and welfare which requires the 
adoption of the amendatory emergency rule which is attached 
hereto: 

(d) Notwithstanding the minimum jobber prices as calculat
ed pursuant to Montana Board of Milk Control Rule 8.86.301 (6) 
(h) of the AdminiDtrative Rules of Montana, the minimum jobber 
prices with respect to only those items of fluid milk products 
purchased under subsections (a) and (b) above shall be as fol
lows: 

(1) LIMITED SERVICE MINIMUM JOBBER PRICES: 

Gallon homo. 
~ gallon homo. 
Gallon 2% 
~ gallon 2% 
~ gallon skim 

7-4/10/86 

Jobber Price 

1.6415 
.8213 

1.5377 
.7675 
.70 

Jobber Price Stated 
As A Percentage Of 

Rule l(a) 

78.55% 
78.22% 
78.46% 
78.32% 
77.78% 
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(2) DROP DELIVERY MINIMUM JOBBER PRICES 

Jobber Price 

Jobber Price Stated 
As A Percentage Of 

Rule 1 (b) 

Gallon homo. 
~ gallon homo. 
Gallon 2% 
~ gallon 2% 
~ gallon skim 

l. 56 31 
.7822 

1.4593 
.7362 
.6689 

78.55% 
78.22% 
78.46% 
78.32% 
77.78% 

7. It is noted that petitioner had been informed and ad
vised by Montana distributors, who are the only parties adverse
ly affected by the issuance of this Order, that they have no 
objection to this emergency action, but the Board finds they did 
object to it being retroactively implemented to February 10, 
1986. 

8. The Board, however, in issuing this Order and retro
actively implementing it to February 10, 1986, finds that these 
are minimum prices and that this Amendatory Emergency Rule in 
no way forces Montana distributors to correct the inequities 
which resulted from the oversight in the Order promulgating an 
emergency limited service wholesale allowance. It permits will
ing Montana distributors to make those adjustments retroactive 
on a voluntary basis. It will be in effect and enforceable on 
the date of publication of the Notice of Adoption hereof. 

9. The Chief of the Milk Control Bureau will send a copy 
of this Order to all persons licensed by the Bureau, to the 
state wire service, and other news media. 

10. The authority of the Board to make the emergency rule 
is 81-23-302, MCA, and implements section 81-23-302, MCA. 

Dated March 25, 1986. 

BOARD OF MILK CONTROL 
CURTIS C. COOK, Chairman 

BY(i/~ E.tJ,~ 
William E. Ross, chief 
Milk control Bureau 

Certified to the Secretary of State March 25, 1986. 

Montana Administrative Register 7-4/10/86 



-542-

STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

In the matter of the 
amendment of 8.94.3701 
concerning the admin
istration of the Federal 
Community Development Block 
Grant Program 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF 
PROPOSED AMENDMENT OF 
8.94.3701 INCORPORATION 
BY REFERENCE OF RULES 
FOR ADMINISTERING THE CDBG 
PROGRAM 

1. On February 13, 1986, the Department of Commerce 
published a notice of public hearing to consider the amendment 
of the rules governing the administration of the federal 
Community Development Block Grant (CDBG) program which the 
department originally adopted by reference on June 13, 1985. 

2. The hearing was held on March 5, 1986, at 1:30 p.m. 
in Room C209 of the Cogswell Building, Helena, Montana. Six 
persons appeared at the hearing to offer testimony and 
comments on the proposed rule. Five spoke in favor of the 
proposed amendment and one person spoke in opposition. In 
addition, 25 letters were received regarding the proposed 
amendment; 13 supported the amendment and 12 opposed it. 

3. After thoroughly considering all the oral and written 
comments received, the department is adopting the amendment to 
the rule as proposed. 

The principal reasons stated for its adoption were as 
follows: 

The change would make CDBG assistance more accessible to 
Montana businesses. Communities need to be able to assist 
economic development projects when the opportunity arises. 

Small communities should not be placed in the position of 
having to choose between addressing housing or public 
facilities needs or opportunities for job creation. The 
current requirement pits the prospective developer seeking 
CDBG assistance against the city council which is considering 
needed infrastructure repairs. Economic opportunity should be 
expanded, not restricted. 

Whether a community is currently working on other housing 
or public facility problems with CDBG funds should not be a 
reason for eliminating the chance to bolster the local and 
state economy. The ultimate beneficiary of the change would 
be the state's economic well-being. 

The current requirement means that a worthy project could 
be rejected at the local level when funds are available at the 
state level. Economic development projects should have the 
oppor·tun1 ty to compete at the state level for the available 
funds. 

A more open competition for CDBG assistance should result 
in awarding funds to projects which are the strongest business 
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proposal and which provide the greatest benefits to low and 
moderate persons, on a statewide basis. 

The change would increase the opportunity to assist and 
promote job creation, thereby providing greater benefit to low 
and moderate income. 

The principal reasons stated against its adoptio~ were as 
follows: 

The competition for CDBG funds is already intense and the 
severe budget cuts will only increase the competiti~n. We 
should fund as many communities as possible so the .ow and 
moderate income families in many iurisdictions across the state 
can receive needed benefits. Wit·: +:h-o reduced amount of 
dollars coming into Montana, it ~ee1:1s more adv~sable that more 
communi ties have their chance at obc:a 'ning a grant.. It would 
be best to "Build Montana" by stimulating economies throughout 
all of the State rather than concentrating CDBG assistance in 
a few larger communities with greater capacity to compete for 
grants. 

From its beginning, the State CDBG program was never 
intended to allow one local government to be awarded two 
grants. The logical result of the amendment is ":hat other 
communities in the state will end up with less f·"nds for their 
projects. 

The amendment would decrease the opportunity that remote 
counties and small cities, without professional grant writing 
staffs, have for receiving grants. The declining source of 
grant monies would quickly be granted to areas which have 
professional capacity and expertise in grantsmanship. 

Missoula County can apply for its economic development 
project under the 1986 program on August 1st, only six months 
from now. 

Changing the requirement for the 1985 guidelines, at this 
late date, is unfair to other co~munities without prepared 
applications ready to submit for the March competition. If 
the guidelines are changed, it should be in 1986. 

The department's reasons for overruling the 
considerations urged against its adoption are as follows: 

Since the creation of the special setaside of funds for 
applications for CDBG economic development grants in 1984, the 
Application Guidelines for the Montana Community Development 
Block Grant Program have specifically noted a distinction 
between that category and the other application categories 
(housing and neighborhood revitalization, public facilities, 
and multipurpose). The guidelines stated that for public 
facilities and housing projects, basic needs are identif1ed 
and can be planned for in advance. In contrast, economic 
development opportunities are not generally identifiable in 
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advance but require a timely response from the community. The 
guidelines have made clear that it was the intention of the 
economic development setaside to "allow the CDBG program to be 
more responsive to the unique constraints faced by local 
economic development projects". 

The opponents have suggested that the department should 
fund as many communities as possible. However, from its 
beginning the Montana CDBG Program has focused on assisting 
those communities which have developed thorough, well-planned 
solutions for serious needs rather than an effort to distrihnte 
grants to communities on any geographic or nume~ical basis. 

The opponents have also suggested that the amendment will 
result in a favored status for larger communities because of 
their perceived greater capacity to prepare CDBG applications. 
The department believes that the award of CDBG funds to 
communities has been and will continue to determine by 
considering the substance and severity of the needs described 
by each applicant rather than the degree to which an 
application has been polished by "grantsmanship". In the four 
years the State has administered the program, a higher 
proportion of the grants have been awarded to small 
municipalities and rural counties than was the case under 
federal administration of the "Small Cities" CDBG Program. 
The State's experience with the program suggests strongly that 
the capacity to compete successfully for grants is not a 
function of community size. The department does not believe 
that the change in the guidelines will reduce the opportunity 
that small communities will have to receive CDBG assistance. 
To the contrary, the proposed amendment may improve access for 
them by broadening the variety of projects they can consider 
for CDBG projects. To date, the majority of applications from 
small communities have focused on the baeklog of 
infrastructure needs that most small minicipalities face. The 
amendment would allow them to take advantage of the CDBG 
program to encourage local economic development and business 
retention efforts, as well. 

One opponent suggested that the community which had 
requested the amendment could apply for CDBG assistance at a 
later date. Another suggested that the department should wait 
until next year's guidelines are adopted to incorporate this 
amendment. However, the department considers the proponents' 
arguments for increasing the responsiveness of the CDBG 
program's economic development category to be compelling 
enough to justify implementation immediately through the 
Fiscal Year 1985 CDBG Program, rather than waiting until the 
Fiscal Year 1986 program guidelines are adopted. 

In summary, the department believes that the proponents 
have offered persuasive arguments for adopting the amendment. 
It will made CDBG assistance more accessible to Montana 
businesses. It will allow communities, large and small, to be 
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responsive to the all too often limited opportunities to help 
create or retain employment while they are also addressing 
serious needs in housing and public facilities. The more open 
competition for CDBG economic development assistance allowed 
by the amendment will also help the department to achieve its 
objectives for the economic development setaside by allowing 
it to award its limited CDBG funds to those projects with the 
strongest prospects for success and which offer maximum 
benefit to low and moderate income persons. 

DEPARTMENT OF COMMERCE 

BY: rMcl/1 f, Q.oOp) 
K~H L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 31, 1986 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new RULES I through XVII, 
and the repeal of rules 
16.10.1101 through 16.10.1109 
relating to health and safety 
in schools 

To: All Interested Persons 

NOTICE OF THE ADOPTION 
AND REPEAL OF RULES 

(Schools) 

l. On May 16, 1985, the department published notice of 
proposed adoption of Rules I thorugh XVII (to be codified 
16.10.1110 through 16.10.1126), and the repeal of rules 
16.10.1101 through 16.10.1109, concerning health and safety in 
schools, at page 443 of the 1985 Montana Administrative Regis
ter, issue number 9. On July 11, 1985, the departlnent pub
lished a response to comments to date and extension of the 
comment period, at page 882 of the 1985 Montana Administrative 
Register, issue number 13. Because of a second request for 
extens~on of the comment period, on October 17, 1985, the 
department published notice of another extension of the com
ment period, at page 1479 of the Montana Administrative Regis
ter, issue number 19. 

2. The department has repealed rules 16.10.1101 through 
16 .10 .1109 and adopted the proposed rules with the following 
changes [matter st1:icken is interlined, and new matter is 
capitalized (or underlined if matter is punctuation or 
numbers); changes are to the rules as proposed in the July 11, 
1985 notice] : 

16.10.1110 DEFINITIONS (RULE I) Same as proposed. 

16.10.1111 PRECONSTRUCTION REVIEW (RULE II) Same as 
proposed. 

16.10.1112 EXISTING BUILDING- CHANGE OF USE (RULE III) 
(1) Same as proposed. 
( 2) Whenever compliance with this subchapter requires 

capital expenditures for the modification of an existing 
building currently being used as a school on April 10, 1986, 
compliance with such requirements must be achieved no later 
than December 31, 1987. 

16.10.1113 STATE-LOCAL COORDINATION (RULE IV) Same as 
proposed. 

16.10.1114 INSPECTION (RULE V) Same as proposed. 

16.10.1115 PHYSICAL REQUIREMENTS (RULE VI1 (1) A 
school must comply with the following physical requirements: 

(a) Same as proposed. 
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(b) Floors, walls, and ceilings in to1let, locker and 
shower rooms, laundries:janitorial closets, and similar rooms 
subject to large amounts of moisture must be maintained in a 
smooth and non-absorbent condition. NON-ABSORBENT, NON-SKID 
FLOOR MATTING MAY BE USED WHERE APPROPRIATE TO PREVENT INJURY. 

fe-t l'3:ee!! aHel. wa3:3:-l!ISHH£eel. £Ht;R!,al\'i,HlJB l!lliS~ se easiiy 
l!levaa±e ~e a±iew £eF e3:ea!'lt!'l~ e!! l!l81iH£eel. tR sMek a fflSH!'lB!! as 
~e a3:3:ew £sF e3:eaH!,HlJ aFeliHel. aRel. liHel.eF eliel\ £li~RiefiiRlJB~ 

fel.~ 1.£1 Adequate wrap and book storage for each pupil 
must be prov1ded. 

(2) Same as proposed. 

16.10.1116 SAFETY REQUIREMENTS (RULE VII) 
(l) - (4) same as proposed. 
(5) HeMe eeeRel!liee7 she~s; s££ieee SHOPS end other rooms 

using electrically operated instruction equipment WHICH PRE
SENTS A SIGNIFICANT SAFETY HAZARD TO THE STUDENT UTILIZING 
SUCH EQUIPMENT must be supplied with a master electric switch 
readily accessible to the instructor or instructors in charge. 

(6) Same as proposed. 
(7) The topography of the site must permit good drainage 

of surface water TO ELIMINATE SIGNIFICANT AREAS OF STANDING 
WATER. 

( 8) Playground equipment must be maintained i.n a e3:eaR 
aHel. safe condition. 

16.10.1117 HEALTH SUPERVISION AND MAINTENANCE 
(RULE VIII) (l) Same as proposed. 

(2) A saRi~aFy SANITARY napkin el.ie~eReeF a!'lel. disposal 
must be provided for girls of age 10 or older and in teachers' 
toilet rooms and nurses' toilet rooms; THE SCHOOL MUST PROVIDE 
EITHER SANITARY NAPKIN DISPENSERS IN-THE GIRLS', NURSES', AND 
TEACHERS' TOILET ROOMS OR SOME OTHER READILY AVAILABLE ON-SITE 
ACCESS TO SANITARY NAPKINS. 

(3) Same as proposed. 
(4) Schools shall develop and enforce policies on first 

aid which include, at a minimum, the following: 
(a) obtaining emergency phone numbers for parents and 

guardians; 
(b) procedures to be followed in the event of accidents 

or injuries; and 
(c) emergency coverageL INCLUDING THE PRESENCE OF A 

PERSON WITH A CURRENTLY VALID AMERICAN RED CROSS STANDARD 
FIRST AID CARD, during school-sponsored activities, including 
field trips, athletics, and other off-campus events. Recom
mendations for first aid supplies and policies may be secured 
from the Department of Health and Environmental Sciences, 
Health Services Division, Cogswell Building, Capitol Station, 
Helena, Montana 59620. 
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( 5) Smoking must be prohibited DURING SCHOOL HOURS in 
a~eae 7 rooms AND ANY OTHER AREAS aHa eehee* veh~e±es used by 
children, and no smoking signs must be posted in e1:teh al!'eae 
EACH HALLWAY, ENTRYWAY, GYMNASIUM, LUNCHROOM, AND RESTROOM, 
THOUGH NOT IN EACH CLASSROOM; SMOKING MUST BE PROHIBITED IN 
SCHOOL VEHICLES WHILE USED BY CHILDREN FOR SCHOOL-RELATED 
FUNCTIONS. 

(6) Same as proposed. 
(7) Pursuant to the advisory authority of section 

50-l-202 ( ll) and ( 12), MCA, the department recorrunends that 
students be evaluated by aJ!'J!'~SJ!'I!'~aioe±y Ej1:ta±;i,f~ea J!'S~SeHHeil: 
REGISTERED PROFESSIONAL NURSES OR OTHER APPROPRIATELY QUALI
FIED HEALTH PROFESSIONALS on a periodic basis in order to 
identify those health problem& which have the potent.ial for 
interfering with learning, including: 

(a) assessment of student's health and developmental 
status; 

(b) 
(c) 
(d) 
(e) 
(f) 

i9:l 

vision screening; 
hearing screening; 
scoliosis screening; 
chemical and alcohol abuse; 
nutritional screening; AND 
DENTAL SCREENING. 

16.10 .lll8 LIGHTING (RULE IX) THE FOLLOWING STANDARDS 
ARE ADVISORY, RATHER THAN MANDATORY: 

( 1) Sources of illumination, both natural and artifi
cial, m1:tse SHOULD be provided with light diffusion means, or 
m1:tee SHOULD be of a type and design which limits excessive 
glare. 

( 2) The following minimum lighting, measured in foot
candles, M1:tee SHOULD be maintained during all periods of use: 

(a) - (c) same as proposed. 
(3) In shops, laboratories, drafting rooms, typing 

rooms, horne economics rooms, or other areas where pupils use 
specific machines or equipment, a minimum of 100 footcandles 
M1:tse SHOULD be maintained on such machinery or equipment while 
in use. 

l6.10.lll9 HEATING (RULE X) THE FOLLOWING STANDARDS 
ARE ADVISORY, RATHER THAN MANDATORY: 

(1) Space heating systems m1:tse SHOULD be designed to be 
capable of providing the following minimum space ambient 
temperatures: 

(a) - (c) Same as proposed. 

16.10.1120 WATER SUPPLY SYSTEM (RULE XI) Same as pro
posed. 

Montana Administrative Register 7-4/10/86 



-549-

16.10.1121 SEWAGE SYSTEM (RULE XII) Same as proposed. 

16.10.1122 LAUNDRY FACILITIES (RULE XIII) 
( 1) Laundn.es operated in conjunction with or utilized 

by a school must he provided with: 
(a) Same as proposed. 
(b) a hot water supply system capable of supplying water 

at a temperature of :1:392 120" F to the washer during all 
periods of use. --

(c) a sellal'a~e SUFFICIENT SEPARATION BETWEEN THE area 
USED for sorting and storing soiled laundry and THE AREA USED 
FOR folding and storing clean laundry TO PREVENT THE POSSIBIL
ITY OF CROSS-CONTAMINATION. 

(d) - (e) Same as proposed. 
(2) Towels and other laundry items must be machine 

washed at a minimum temperature of ±3Q2 120° F for a minimum 
time of eight minutes and dried in a hot air tumble dryer. 

16.10.1123 CLEANING AND MAINTENANCE (RULE XIV) 
(1) A school must comply w~th the follow~ng cleaning and 

maintenance requirements: 
(a) Daily cleaning and maintenance services must be 

provided WHENEVER THE SCHOOL IS IN USE. 
(b) Each janitor room must be kept clean, ventilatedL 

and free from odors. 
(c) SOILED Mel~ MOP headsT w:l!.e!!. liseEiT must be changed 

frequentlyL using laundered replacements. 
(d) - (g) Same as proposed. 
(h) Dry dust mops and dry dust cloths for cleaning pur

poses are prohibi tedL EXCEPT FOR USE ON GYMNASIUM FLOORS. 
Only treated mops, wet mops, treated cloths, moist cloths, or 
other means approved by the department or health authority 
which will not spread soil from one place to another may be 
used for dusting and cleaning, WITH THE EXCEPTION OF GYMNASIUM 
FLOORS. -

(i) - (j) Same as proposed. 
(k) Whenever therapeutic whirlpools are used, they must 

be constructed and maintained for easy cleaning. Whirlpools 
must be drained and an effective disinfectant applied to the 
interior surfaces lile~wee!!. !t!!.a!i.v;i,alia± ltses AFTER PERIODS OF 
USE. INDIVIDUALS WITH OPEN SORES OR INFECTIONS ARE PROHIBITED 
FROM USING THERAPEUTIC WHIRLPOOLS. 

16.10.1124 FOOD SERVICE REQUIREMENTS (RULE XV) Same as 
proposed. 

16.10.1125 SOLID WASTE (RULE XVI) In order to ensure 
that solid waste is safely stored and disposed of, a school 
must: 
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( 1) store all solid waste between collections in con
tainers which have llds, aHa are corrosion-resistant, 
Hye'io§'i'te,-wal;e!;l;!,§'H.l;,- aHa !;elieHe-)'ll!'eef AND ARE CONSTRUCTED TO 
MINIMIZE INSECT AND RODENT ATTRACTION AND HARBORAGE; 

( 2) clean all solid waste containers with sufficient 
frequency to maintain them in eaH!,eal!'y A condition WHICH 
MINIMIZES INSECT AND RODENT ATTRACTION; 

(3) ~e'i-~~se eKeel!'!,el!' eeiieee~eH eeaHEie for ei'te EXTERIOR 
containers l!'efel!'!;eti ee !,H e~seeee~eH t~1 ef el\~e l!'~~e OTHER 
THAN DUMPSTERS OR COMPACTORS, UTILIZE STANDS which prevent the 
containers from being tipped~ protect them from deterioration, 
and allow easy cleaning below and around them; aHa 

iel DUMPSTERS OR COMPACTORS MUST BE LOCATED ON OR ABOVE 
A SMOOTH SURFACE OF NON-ABSORBENT MATERIAL, SUCH AS CONCRETE 
OR ASPHALT, THAT IS MAINTAINED IN CLEAN AND GOOD CONDITION; 

(4) Same as proposed. 

16.10.1126 NOXIOUS PLANT AND ANIMAL CONTROL (RULE XVII) 
Same as proposed. 

3. The following comments were reviewed; responses are 
noted: 

RULE I: Gary Griffith, Superintendent of Maintenance, 
Operatlon, and support Services for the Bozeman Public 
Schools, was concerned that the statutory language referred to 
in the Rule I definition of "school" (excluding home schools 
as defined in Section 20-5-102(f), MCA) was confusing enough 
to allow the interpretation that non-public schools were also 
excluded from the definition. 

No change was made in the rule's definition of "school" 
because Section 20-5-l02(f), containing, as it does, separate 
definitions for "home school" and "non-public school", is 
clear enough to prevent the confusion Mr. Griffith was con
cerned about. 

RULE II: (a) Gary Griffith, of the Bozeman schools, 
objected to having to include solid waste storage facility 
location and details in preconstruction review plans (Rule 
li(l)(h)) if such facilities are owned by a contractor 
separate from the school. 

No change was made because it is important from a public 
health point of view to assure that the proposed facility is 
served by an 2jequate solid waste facility, whether or not it 
is under the school's control. 

(b) Mr. Griffith also pointed out that Rule II(li(i) 
would appear to preclude construction of a new school which 
did not have access to a DHES-approved landfill, even though 
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the school had been through a prof-racted design and planning 
process. 

The department conceded that lack of an approved landfill 
could prevent the final approval of construction of a school, 
but did not make a change in the rule because access to a 
proper landfill is vital to protection of public health. 

(c) Michael Radke, codes analyst for CTA Architects 
Engineers in Billings, felt that a 60-day plan review period 
was too long, and suggested 22 working days as more appro
priate. 

No change was made because, given current staffing 
levels, case load, and departmental experience with similar 
programs as well as this one, the department may be unable in 
many cases to conclude review within 22 working days, though 
it will endeavor to do so. 

RULE III: (a) Mr. Griffith asked that the reference to 
"existJ.ng bul.lding" in Rule II(l) be modified to indicate that 
the phrase was not intended to cover buildings already and 
currently operated as schools. 

The requested modifying clause was already added in the 
July 11, 1985, notice. 

(b) The deadline date in Rule II I (2) for compliance by 
an existing school with these modified rules was changed by 
the department from December 31, 198 6, to December 31, 198 7, 
because of the extended review period and delayed adoption of 
the rules. 

RULE V: Mr. Gemmer, administrator of the Community 
Chapel and Bible Training Center, noted problems which could 
be caused if prior notice of inspections were not given, par
ticularly to church-related schools. 

The rule itself does not specify that the inspection be 
unannounced or announced, and the department felt it appro
priate to leave the issue of whether to give prior notice to 
the local health officials who will be doing the inspections. 

RULE VI: Craig Brewington and Dr. Dale Zorn, superinten
dents of, respectively, the Fort Benton and Shelby Public 
Schools, both requested that an exception to Rule VI(l)(b) be 
allowed for nonabsorbent, nonskid matting in slick areas, such 
as showers and locker rooms, and that Rule VI(l)(c) be deleted 
entirely on grounds that moving lockers, library shelves, etc. 
for cleaning was prohibitive. 

The department agreed and acceded to both requests. 

RULE VI I: (a) Superintendents Brewington and Zorn, as 
well as superintendent George Knierim of the Roy Public 
Schools, objected to Rule VII(3)'s requirement that the tern-
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perature of water supplied to handsinks and showers not exceed 
120°, while laundry facil~ties would have to be supplied with 
water no less than 130° in temperature (Rule XIII), requiring 
many schools to purchase auxiliary water heaters or tempera
ture boosters. 

On the basis of evidence at hand concerning, particular
ly, the dangers of scalding associated with higher hand wash
ing and bathing water temperatures, the 120° standard was 
retained, but the minimum temperature for laundries was 
lowered to 120°. 

(b) Sonny Hanson, President of Energy Conservation Con
sultants, Billings, submitted a letter in December criticizing 
adoption in the standards relating to hotels, motels, etc., of 
a minimum-maxiroum temperature for handsink and bathing water 
temperature of 100°-120°, on grounds that such low tempera
tures could foster development of the organism causing Legion
naire's disease; the information he submitted from a plumbing/ 
supply manufacturer indicated that the Veteran's Administra
tion recommended setting hot water storage tanks at 160". 

While Mr. Hanson's comment was not directed, strictly 
speaking, at these rules, it is relevant to them and was con
sidered. A check of all available information concerning the 
relationship of water temperature to the spread of Legion
naire's disease was inclusive and insufficient to establish a 
probable link. In addition, a storage tank temperature of 
160° would require installation of mixing valves at additional 
cost to schools. Therefore, the department did not adopt a 
high minimum and higher maximum temperature at this time, 
though it will continue to examine all available evidence to 
determine if the temperature should be changed in the future. 

{c) Keith Rupert, Director of CTA Architects Engineers 
(Billings), suggested there was no need for master electric 
cutoff switches for any and all electrical instructional 
equipment (Rule VII{S)). 

The department agreed and restricted the switch require
ment to equipment representing a significant safety hazard, 
such as shop equipment. 

(d) George Knierim of the Roy schools objected to Rule 
VII{6) on grounds it did not precisely state what site condi
tions would constitute "unreasonable or mmecessary dangers to 
health or safety". 

The department made no change because it felt the stan
dard would be consistently interpreted by most people and 
because site conditions and on-site "objects" were so variable 
that to define what was dangerous in each case was impractical 
and next to impossible. 

{e) Superintendents Brewington and Zorn were concerned 
that Rule VII{7) would require costly resurfacing on the part 
of many schools, particularly those with paved or concrete 
playground areas. 
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In response, the department limited the provision's 
effect so that drainage need be sufficient only to eliminate 
the accumulation of large areas of standing water. 

(f) Mr. Brewington and Dr. Zorn also objected to the 
Rule VII(8) requirement that all playground equipment be kept 
"clean", since they were uncertain how to keep ropes, tires, 
swings, etc., clean enough to satisfy the standard. 

The department accepted the recommendation and deleted 
the requirement that such equipment be kept "clean". 

RULE VIII: (a) Beverly Moog, R.N., school nurse in 
Havre, suggested that Rule VIII(2) be altered to allow sani
tary napkins to be supplied to students by means other than 
mechanical dispensers, noting that in one school the napkins 
were supplied free by the school nurse. 

The department agreed and added language allowing alter
natives. 

(b) Ms. Moog requested a minimum standard be set for the 
emergency coverage during school-sponsored activities required 
by Rule VIII(4)(c). 

In response, the department added the requirement that a 
Red Cross-certified individual be present. 

(c) In regard to Rule VIII(S), Ms. Moog wanted it clari
fied where no-smoking signs were to be located and whether 
smoking was banned even when children were not present. Mr. 
Brewington, Dr. Zorn, and George Knierim wanted the no-smoking 
provision to be deleted entirely and to rely instead on other 
existing law (presumable the Indoor Clean Air Act, Title 50, 
Chapter 40, MCA), apparently out of concern for its effect on 
the general public during ballgames, etc. 

The department declined to eliminate the provision com
pletely, since second-hand smoke is a major public health 
problem, children in particular are vulnerable to its effects, 
and the Indoor Clean Air Act is a fairly weak tool to use to 
control its effects. The requested clarifying language was 
added, however, and its application was limited to regular 
school hours and, in the case of school vehicles, to times 
when children use them for school-related purposes. 

(d) Ms. Moog requested the addition of guidelines for 
the administration of medications in the school. 

The department decided not to do so at this time because 
the issue is complex and controversial, a relevant policy is 
currently being worked out between DHES and the Office of 
Public Instruction, and guidelines for schools to use are 
available from the department. 

(e) Mr. Griffith of the Bozeman schools objected to 
making school employees responsible for identifying illnesses 
in children (Rule VIII(3)) and notifying parents/guardians and 
the local health authority if symptoms occurred. 
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The provision requiring notification of the local health 
authority had already been deleted in the July notice. T!ol.e 
remaining language requires only a common sense response to 
obvious illness; therefore, the department did not agree the 
responsibility placed on school officials was unreasonable and 
retained the language. 

(f) The Montana Association of School Nurses requested 
that the health screening recommended by Rule VIII(7) be made 
mandatory (except for nutritional screening) and that dental 
screening be added to the list. George Knierim felt the 
screening was beyond the scope of school responsibility and 
expressed concern that the recommendations would gradually 
become regarded as mandatory. Mr. Brewington and Dr. Zorn 
wanted ( 7) (a) deleted because of ambiguity concerning who 
would be "appropriately qualified" to do the assessment and 
concerns about liability for any misdiagnosis. 

The department added dental screening to the list of 
recommendations and more precisely defined those considered to 
be "appropriately qualified personnel", but did not make 
screening mandatory because it does not believe it has the 
statutory authority to do so. Since the screenings are not 
mandatory, the liability issue will have to be assessed by 
each school district deciding to implement such a program. 

RULE IX: (a) Mr. Brewington and Dr. Zorn did not feel 
100 footcandles were needed in all areas where students used 
equipment, such as typing rooms. Mr. Griffith objected to the 
reliance on footcandles and failure to consider factors such 
as color brightness and reflective values. Mr. Knierim was 
concerned that use of fluorescents to give 100 footcandles in 
shop areas could "strobe stop" some machines. 

Because there is no general authoritative agreement about 
how best to handle lighting or what level is required to pre
vent eye strain, and because enforcement of standards similar 
to those proposed by Mr. Griffith (and contained in current 
ARM 16.10.1104) has proved beyond the expertise of most sani
tarians, the rule is made advisory only, for the time being. 
Standards currently being developed nationally and in other 
states will continue to be examined and revised; mandatory 
lighting standards may be adopted in the future. 

RULE X: Mr. Brewington and Dr. Zorn recommended locker 
rooms ---andshowers be heated only to 70° F at four feet from 
the floor in order to save energy and because heat from 
showers would naturally increase the temperature to a comfor
table level. Mr. Griffith also requested reinstatement of 
standards limiting heating system noise, drafts, and surface 
temperatures, currently contained in ARM 16.10.1105 but not in 
these proposed rules. 
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Because there remains a great deal of dispute among com
mentators and authorities about what heating standards are 
appropriate, and because the standards referred to by Mr. 
Griffith are considered more appropriately the responsibility 
of building code inspectors rather than the sanitarians who 
enforce these rules, this rule will be advisory only, for the 
time being. As with the lighting rule, other standards being 
developed throughout the U.S. will be monitored, and the 
department intends to adopt a mandatory standard in the 
future, after careful examination of the currently developing 
body of knowledge. 

RULE XIII: (a) Mr. Brewington and Dr. Zorn interpreted 
Rule XI I I ( 1) (c) to require separate rooms for handling clean 
and dirty laundry, and requested that it be deleted as unnec
essary. 

Since the provision was not intended to require separate 
rooms, it was amended to clarify the fact. 

(b) Because of the comments made regarding water. temper
ature, already referred to above (see comment (a) for Rule 
VI I), the temperature for water supplied to washing machines 
was reduced to 120° F. 

RULE XIV: (a) 
that Rule XIV(l)(a) 
school is being used. 

Gary Griffith requested clarification 
requires daily cleaning only while the 

The suggestion was accepted and clarifying language 
added. 

(b) George Knierim felt Rule XIV(l)(c) unnecessarily 
required the laundering of new, unused mop heads. 

since such was not the intent of the provision, it was 
clarified to prevent misinterpreta.tion. 

(c) Mr. Brewington and Dr. Zorn requested Rule XIV(l)(h) 
be altered to allow use of dry dust mops on gym floors to 
allow cleaning during games, etc., without rendering the floor 
dangerously slippery. 

The department agreed and made the change. 
(d) Mr. Brewington and Dr. Zorn also requested deletion 

of the subsection (l)(k) requirement that whirlpools be 
drained and disinfected between uses, because of the cost of 
hiring an attendant, and suggested substitution of a prohibi
tion against whirlpool use by anyone with an infection or open 
sore. 

The department agreed the change would sufficiently pro
tect public health and made it. 

RULE XVI: Mr. Brewington and Dr. Zorn objected to Rule 
XVI's requ~rements because of the great variety in containers, 
some of which are city containers and not amenable to being 
placed on stands. 
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The department made changes in the rule designed to deal 
with those problems, while protecting public health. 

RULE XVII: (a) Mr. Knierim was concerned that the 
rule's requ1rement to control weeds might threaten children's 
health because of the hazardous nature of the chemicals likely 
to be used for the purpose. 

The department made no changes because following label 
directions carefully should minimize any hazard, and al terna
ti ve methods of control, such as cutting or digging, are 
available. 

(b) Mr. Brewington and Dr. Zorn felt storage of lumber, 
etc., only one foot above ground would not prevent animals 
from accessing it, and suggested requiring only that it be 
stored "in a safe manner". 

The language was not changed because it was felt adequate 
to prevent rodents from nesting under the stored materials. 

(c) A representative of Glacier county requested addi
tion of a standard requiring the local governing authority to 
keep school grounds free of roaming animals. 

The department did not do so on grounds the only effec
tive means of keeping animals away would be by fencing the 
school site, which the degree of the animal problem did not 
justify. 

MISCELLANEOUS: (a) Mr. Griffith of the Bozeman schools 
objected to the deletion of standards for playgrounds-- e.g., 
cover material, minimum size, sidewalks for foot traffic, 
etc. -- on grounds that such standards could alleviate 
injuries and facilitate cleanliness in the playground and 
building areas. 

While Mr. Griffith's reasoning is valid, his were the 
only comments of this nature received. The department pro
poses to take the comments under advisement and to consider 
future amendments to include such standards if additional 
research indicates it would appropriate to do so. 

(b) Mr. Griffith also objected to deletion of ventila
tion standards, which are in current rules but not the pro
posed package. 

Because ventilation standards are considered more appro
priately the responsibility of those enforcing building codes, 
rather than sanitarians, and are addressed in the Montana 
Building Code, the department decided not to include them. 

(c) several persons commented that compliance with the 
rules will result in a severe financial burden on the schools. 
Those commenting did not specify which rules they felt would 
create such a burden. 

It is important to note that these proposed rules would 
replace rules which have been in existence for many years. 
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Under the pr"f'e>Hil rules, many previowa requirMents are re
laxeol or eli~ineted entirely; other~ are modernized to reflect 
changes which have taken place over the years. The department 
does not feel that the few added standards place an undue 
financial burden on the schools. 

(d) Several comments were received which protested the 
application of these rules to church-related schools (M. W. 
Gemmer, administrator, Community Chapel and Bible Training 
Center, Kalispell; Douglas Kelley, Esq. ; Dr. Don Niemeir, 
pastor of the Florence Bible Church; and M. J. Bower of Full 
Gospel Church in Eureka) . Mr. Kelley felt there had been no 
showing of need for "additional" rules, the cost of compliance 
was too high, and application of them to church schools was 
unconstitutional. However, none of the letters specified 
which particular rules were considered onerous or what provi
sions would "bankrupt" non-public schools. 

As for being a burden on the churches, school rules have 
been in existence since 1972 and have been applied to both 
public and non-public schools. These revised rules, in fact, 
as noted above, in many respects relax the old standards and 
add new ones only in areas found by experience to be neces
sary, compliance with which would not appear to cost a great 
deal of money. As for the constitutional issue, neither the 
state nor federal constitutions leave churches free from any 
governmental regulation whatsoever. Mr. Kelley acknowledges 
that there is a compelling state interest in protecting the 
health and safety of all of our citizens; Montana has chosen 
to give special emphasis in tha~ area to protection of school 
children. Given that point of agreement, the question remains 
whether the children at church schools may be protected in a 
less entangling manner than these rules prescribe, short of no 
regulation at all. It is not apparent where the rules may be 
so burdensome as to interfere with the free exercise of 
religion, and the department does not have the authority to 
refrain from applying the rules to non-public schools, since 
they are not excepted by the law authorizing the rules. 
Therefore, the rules as adopted will be considered applicable 
equally to public and non-public schools. 

JOHN J. DRYNAN, M.D. , Director 

Certified to the secretary of state March 31, 1986. 
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BEFORE THE flEPAR~MENT OF REVENUE 
OF 'J'HE STATE OF ~!ONTANA 

IN THE MAT'J'F.R OF THE M1ENDMENT) 
of Rule 42.20.113 relating to ) 
the valuation of agricultural ) 
and timberland. ) 

TO: All Interested Persons: 

NO'T'ICE OF THE AMENDMENT of 
Rule 42.20.113 relatina tn 
the valuatior. of agricultural 
and timberland. 

1. On .::'il.nuarv 30, 1986, the Department of Revenue published 
notice of the proposed amendment of rule 42.20.113 relating to 
thP valuation of agricultur-al. and timberland at paqes '!? and 93 
of the 1986 Montana Administrative Rcgil'<ter, issue no. 2. 

2. The Department has amended rule 47.20.113 a~ proposed. 
3.. No cormnents or ter:timonv were received. 
4. The authorib• for the rule is 15-1-201, MCA, S 7, Ch. 

6 81 , L. l 9 8 5 , § 2, Ch. 7 0 5, L. 1 9 8 5 , and § 4, Ch. 7 3 9, J,. 19 8 5, 
ann the rule implements 15-6-13], 1.5-7-/.01, and 15-A-111, MCA. 

LaFAVER, Director 
rtment of Revenue 

Certified to secretary of State 03/31/86 
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BEFOfiE TW': n"PJIP'!'MENT OF ECCIAL 
AND REHABILITATION SERVICES OF "'HE 

STATE OF MONTM1/'. 

1n the m2tter of the amend
ment of Rules 46.10.318 and 
46.10.319 pertelning to AFDC 
emergency assistance 

TO: All Interested Persons 

KOTICE OF THE AMENDMENT OF 
RULES 46.10.318 AND 
46.10.319 PERTAINING TO 
AFDC EMFRGFNCY /'.S S J STANCE 

l. On February 13, 1986, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendP1E'l't of Rules 46.10.318 and 46.10.319 pertainina to AFDC 
emergency assistance at page 191 of the 1986 Monta~a Admin1s
trative R8gister, issue number 3. 

2. The Department has ar1er:ded the foll owinq rules as 
proroeed with the following changes: 

46.10.318 EMERGENCY ASSISTANCE TO NEEDY FAMILIES WITH 
DEPENDENT CHILDREN Subsections (1) through II) (b) remain 

as proposed. 
(i) IN DETERMINING WHETHER GOOD CAUSE EXISTS FOR FAILURE 

TO ACCEPT EMPLOYMENT OR TRAINING FOR E~!PLOYMENT, A CONSIDERJI
TION OF ALL FACTS AND CIRCUMSTANCES WILL RE MADE INCLUDING 
THOSE SUBMITTED FW THE MONTANA EMPLOYI'ENT SECURITY DIVISION AT 
THE TII!F. OF THE ALLEGED FAILURE. 

(A) "GOOD CAUSE" INCLUDES CIF.CU!·:S'l'ANCES REYOND 'l'HF. 
PERSON'S CONTROL, AND INCLUDE BUT ARE NOT LIMITED TO: 

(I) ILLNESS OF THE PERSONr 
"(IJ) ILLNESS OF ANOTHER HOUSEHOLD MEMBER SUFFICIENTLY 

SERIOus-TO REQUIRE THE PRESENCE OF ~HE PEfiSONr 
(III) UNAVAILABILITY OF TRANSPORTATION; OR 
~UNANTICIPATED EMERGENCY. 
Subsection (I) (c) remains as proposed. 
(d) where other resources, in<eluding public as~istance 

benefits or services AND JILL LIQUID RESOURCES~e been 
exhausted. 

Sub~ection (2) ren,ains as proposed. 
(3) Payment for shelter end utilities will be limited to 

the twn (2) most recent m0nths of ~~~re~r~"''"" fiF:NT OR UTILITIES 
f:ERVICE DUE. An eviction notice or fir.al utilitv cut-off 
notice will be require~ before emergency assistance will be 
granted. 

Subsection!' (4) thrnugh (4) (f) rern<~ln as proposed. 

AUTH: Sec. 53-4-212 MCA 
IMP: SPr. 53-4-211 MCA 

46.10.319 E!'IERGENCY ASSISTANCE TO NEEDY FA!'IILIFS tHTI' 
DEPI':NDENT ClllLDP.EN, PROCEDURES FOLJ,QI•TI' IN DF.TEPIUNING 
ELIGIBILITY Subsections ( 1' thr<'uqn (7) re.main as pro 

posed. 
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(8) AN EXPEDITED ADMINISTRATIVE REVIEW OF A DENIAL OF AN 
APPLICATION FOR EMERGENCY ASSISTANCE WILL BE AVAILABLE TO 
APPLICANTS WHO REQUEST IN WRITING SUCH AN EXPEDITED REVIFI'' 
l:IITHIN FIVE (5) WORKING DAYS OF THE DATE OF THE DENIAL. SUCH 
A REVIEW wn,L BE HELD WITHIN FIVE I 5) WORKING DAYS OF THE DATE 
THE REQUEST IS RECEIVED BY THE COUNTY. REQUESTS NOT MADE IN 
ACCORDANCE WITH THESE PROVISIONS WILL BE PROCESSED ACCORDING 
TO THE DEPARTMENT'S STANDARD FAIR HEARING PROCEDURES. 

AUTH: Sec. 53-4-21? MCA 
IMP: Sec. 53-4-211 MCA 

3. The Department has thoroughly considered all commen
tary received: 

COMMENT: The Montana Low Income coalition (Coalition) 
suggested additions to ARM 46. 10.318 im.:luding, "deposits for 
shelter and utilities, transportation, personal needs, child 
care, repairs to autos, furnaces, appliances, and utilities, . 

. homelessness, lack of utilities, loss of transportation, 
and breakdowns " These additions were suggested 
because although they are all essential living needs, it is 
not clear whether or not they are included in the SRS rule. 

RESPONSE: This final notice does not incorporate the 
suggested additions. If these emergencies are a result of a 
situation indicated in 46.10.3le(l) (a) through (d), the need 
will be covered. The need will be covered by vendor, in-kind 
or direct cash payment only as indicated in 46.10.318(2), (3) 
and (4) (a) through (f). 

COMMENT: "Good cause" is defined in the AFDC Manual at 402-4 
and this citation should be inc!uded ir, ARM 46.10.318 to 
clarify and conform the regulations. 

RESPONSE: The Department will incorporate 
clarification of good cause into the rule 
(1) (b) (i) through (l) (b) (i) (A) (IV): 

the following 
as subsections 

(i) In determining whether good cause exists for failure 
to accept empl6yrnent or training for "'mployment, a considera
tion of all facts and circumstances will be made including 
thosP. ~ubntitted by the Montana employment security division at 
the time of the alleged failure. 

(A) "Good cause" incluc'!es circumstances beyond the par-
ser's control, and include but are not limited to: 

(I) illness of the person; 
(II) illness of another household member sufficiently 

serious to require the presence of the person: 
(III) unavailability of transportation; or 
(IV) unanticipated emergency. 
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gi!!IIW!: ':MM "u,nforeseen" rEHft.lirement in •M 46,10.318 ~·ill 
be used to deny assistance ir, situations where past due bills 
were adding up and result in a utility cut-off or eviction 
notice. Every winter many people make every effort. to pay 
their heating bills but still receive cut-off notices at the 
end of the winter moratorium. The situation is foreseeable 
but is not under the person's control and is unavoidatle. 
This requirement is also undul~ restrictive and not in 
compliance with federal regulation 45 CFR § 233.120. 

RESPONSE: Emergency assistance was never contemplated to be 
ava1lable for the payment of routine household bills which, 
over a period of time, go unpaid. The proposed language is 
meant only to make clear that failure to pay routine and 
expected household bills, absent an emergency situation, will 
net qualify a household for this program. The specific 
language was ac'lapted from the New York emergency assistancE 
statute and has been upheld in court .. 

COMMENT: The requirement to exhaust 
unclear since "other resources" is 
resources exempt? What resources are 
These questions can be answered by 
definitions under AFDC. 

"other resources 11 is 
undefined. Are any 
reasonably available? 

using the resource 

RESPONSE: All liquid resources must be exhausted before the 
need is covered by AFDC emergency assistance. Non-liquid 
resource requirements are the same as for regular AFDC 
assistance. 

COMMENT: The two month limitation in ARM 46.10.318 is not 
reasonable for utility cut-offs. A person will not get a 
termination notice until after the winter moratorium and that 
may easily include more than two months of arrearages. Also, 
utility arrearages are not computed on a monthly basis and 
LIEAP benefits are paid sporadically thereby making it impos
sible to compute the two most recent month~ of arrearages. 
The limitation is also unduly restrictive and not in compli
ance with federal regulation 45 CFR § 233.120. 

RESPONSE: By payment of two months utilities' service, the 
Department means that it will pay no more than the total 
amount of the most recent two months' utilities bill, not 
including arrearages from former months. Any payment the 
household is able to make in the most recent month and any 
LIEAP payments may be applied to arrearages dating from before 
the two most recent months in order to maximize the ernerg<?ncy 
assistance payment. To be eligible for such a payment, the 
household must meet all of the other requirements for 
emergency assistance. 
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Payment of two rr,onths utility arrearages, particularly if 
those months are winter months, should alleviate any emergency 
rec;ui.ring fuel assistance. Since the LIEAP program also 
provides necessary fuel assistance to basically the same 
constituency, the Department believes this limitation on emer
gency assistance to be appropriate, 

COMMENT: The proposed change at ARM 46.10.319(3) (a) regarding 
a child's eligibility for emergency assistance complies with 
federal regulation 45 CFR § 233.120. 

RESPONSE: No respo!:~e is necessary. 

COMMENT: Time requirements in ARM 46.10.319 are necessary to 
meet the emergency needs for which the regulat.ion is being 
promulgated. This is especially true for evictions and cut
offs. If there is a 3-day notice for eviction, a person must 
pay before the three daj'S are up to prevent the eviction. 
Cut-off warnings are often short and a person can be charged 
for having the utilities turned on again. A legal services 
attorney commented that even with an expedited hearing, he 
recently had a client who went over thirty days without a 
refrigerator before the Fair Hearing Decision awarded emer
gency assistance. 

Additionally, it was suggested that the rules should provide 
that if a client requests a fair hearing, the administrative 
review will be scheduled to be held within 48 hours. 

RESPONSE: The Department has a specific fair hearing process 
which will rernain in effect. However, in consideration of the 
urgency of some emergency requests, the Department will 
provide an expedited administrative review for emergency 
assistance denials specifically requested in writing within 
five (5) working days of the date of the denial. Expedited 
administrative reviews will be held within five (5) workjng 
days of the date the request is received by the county. Those 
requests not properly submitted will be processed by standard 
procedures. 

COMMENT: The Coalition proposes an addition to require nctice 
be given by the county office to their clients of the avail
ability of ernergency assistance and those services listed in 
ARM 46.10.318(4) (e). ~1any people, including social workers, 
do not know about the availability of en,ergency assistance. 
The cost of such noticP can be included under Federal Finan
cial Participation for Information, 45 CFR § 233.120(b)(7). 

FESPONSE: The Department will develop flyers to post notice 
of AFDC emergency assistance. Also, notice of the rule change 
and revised policy rnanual material will be distributed to 
social services stAff. 
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CCMMENT: Eroerqency assi~tance should p2y utilities for those 
househ0lcts who- have paid at least :0~ ot their inconte toward 
monthly utility costs. 

RESPONSE: The Department has considered this suggestion and 
has decided not to implement it for sever~l reasons. First, 
the LIEAP progrc.m is specifically dE signed to provide emer
gency assistance to needy households, including AFDC families. 
Second, under the proposed rule, households eligible for 
emergency assistance are entitled to hav~ up to two months of 
arrea~eages paid. This payment, if for winter months, could 
easily constitute over 20% of the household's yearly utility 
bill. Third, in order to implement the 20% suggestion, the 
Depi.lrtment would have to average costs and income over a 
fairly lc,ngthy period of time, i.e., six months or a year. 
The documentation of income, fuel costs and household size 
from month to month would be time-consuming and inexact. The 
Department believes this suggestion to be administratively 
impractical for these reasons. 

COMMENT: Emergency assistance should meet the emergency needs 
resulting from participation in a strike. 

RESPONSE: Federal regulations at 45 CFP § 233.106 mandate 
that a state plan under Title IV-A of the Social Security Act 
must provide that participation in a strike shall not consti
tute good cause to leave, or to refuse to seek or accept 
employment. Since the state's emergency assistance program is 
part of the state's IV-A plan, participation in a strike is 
not an acceptable emergency under federal law. 

COMMENT: The proposed rules should c-liminc.to· the language in 
rule 46.10.318 (1) (a) " •.. which has caused or threatens to 
cause the destitution of the child and/or the household." 

RESPONSE: This language is required by federal regulation (42 
CFR 233.120(b)) for federal financial participation. 

COMMENT: The rules should require that the county office 
approve or give reason for disapproval of an application sub
mitted to the county office by day's end. 

RESPONSE: This would be ir.:practical to administer. In some 
1nstances, the county office might not be able to actually 
interview the applicant on the same day the application form 
is submitted. Also, even if the applicant is interviewed the 
same day the application form is submitted, the county office 
may need additional information or verification that the 
applicant might not be able to provide by day's end. Anoth"r 
possibility is that the county office may need more time to 
process the applic<ttion and further research wa:·s to best meet 
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the needs of the applicant. As required by the rule, priority 
will be given to these applications. 

COMMENT: An attorney from legislative council questioned 
whether the proposed amendment at ARM 46.10. 318 (4) (f) should 
state " ... cash payments shall not be paid directly to the 
recipients unless there is a protective payee." 

RESPONSE: No. Cash payments in subsection (f) are 
specifically distinguished from shelter and utility payments 
which are made to vendors under subsection (c) . Cash payments 
for AFDC emergency assistance shall be paid directly to the 
recipient unless there is a protective payee. 

Director, Social 
tion Services 

Certified to the Secretary of State _:..:Mar=ch:.:_::3;:;.1 ____ , 19 86. 
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VOLUME NO. 41 

HIGHWAYS - Accident reports; 
JURISDICTION - Accident reports; 
PEACE OFFICERS - Accident reports; 
POLICE - Accident reports; 
SHERIFFS - Accident reports; 
TRAFFIC - Accident reports; 

OPINION NO. 54 

MONTANA CODF ANNOTATED - Title 61, chapter 7, part 1; 
sections 61-7-102, 61-B-101. 

HELD: The provisions of the Uniform Accident 
Reporting Act, Tit. 61, ch. 7, pt. 1, MCA, 
apply upon highways and elsewhere throughout 
the state, and the application of the Act is 
unaffected by section 61-B-101, MCA. 

18 March 1986 

Robert M. McCarthy 
Butte-Silver Bow County Attorney 
Butte-Silver Bow County Courthouse 
Butte MT 59701 

Dear Mr. McCarthy: 

I am writing in response to your request for an opinion 
regarding: 

Whether the provisions of the Uniform Accident 
Reporting Act, §§ 61-7-101 to 118, MCA, apply 
"upon highways and elsewhere throughout the 
state" as provided in section 61-7-102, MCA, 
or only upon "ways of this state open to the 
public" as provided in section 61-8-101, MCA. 

The Uniform Accident Reporting Act, Tit. 61, ch. 7, pt. 
1, MCA, requires the reporting of accidents, establishes 
a duty to give information and render aid, and provides 
a penalty for failure to do so. Section 61-7-102, MCA, 
states: "The provisions of this part [the Uniform 
Accident Reporting Act] shall apply upon highways and 
elsewhere throughout the state." (Emphasis added.) 
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Section 61-8-101, MCA, concerns the application of Title 
61, chapter 8, the statutes on traffic regulation, and 
provides in part: 

( 1) As used in this chapter, "ways of this 
state open to the public" means any highway, 
road, alley, lane, parking area, or other 
public or private place adapted and fitted for 
public travel that is in common use by the 
public. [Emphasis added.] 

By its ver:' definition, the use of the term 11 'Vlays of 
this state open to the public" is limited to Title 61, 
chapter 8, MCA. 

Where the language of a statute is plain, una!l'.biguous, 
direct and certain, the statute speaks for itself and 
there is nothing left tc construe. Dunphy v. Anaconda 
Co., 151 Mont. 76, 438 P.2d 660 (1968). Section 
61=7-102, MCA, expressly applies to the Uniform Accident 
Reporting Act, Tit. 61, ch. 7, pt. 1, MCA. Section 
61-8-101, MCA, expressly applies only to Title 61, 
chapter 8, MCA. 

Thus, a driver who commits an offense set forth in the 
Uniform Accident Reporting Act, Tit,. 61, ch. 7, pt. 1, 
MCA, may be cited for the offense as long as it occurs 
upon a highway or "elsewhere throughout the state," and 
the application of the Uniform Accident Reporting Act is 
unaffected by section 61-8-102, MCA. 

THEREFORE, IT IS MY OPINION: 

The provisions of the Uniform Accident Reporting 
Act, Tit. 61, ch. 7, pt. 1, MCA, apply upon 
highways and el~ewhere throughout the state, anc'. 
the application of the Act is unaffected by section 
61-8-101, MCA. 

/~~y yours, 

MIKE GREELY 
~-? Attorney General 
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VOLUME NO. 41 OPINION NO. 55 

ELECTIONS - Nonpartisan election ballot; 
ELECTIONS - Qualifications for candidacy; 
SECRETARY OF STATE - C8rtification of candidates on the 
ballot; 
MONTANA CODE ANNOTATED - Sections 13-12-201; 
MONTANA CONSTITUTION - Article VII, sectioP. 9 (1) • 

HELD: The Secretary of State should not certify to 
election administrators for the primary 
election ballot the name of an individual who 
cannot possibly meet the eligibility 
requirements for the office of Supreme Court 
Justice. 

21 March 1986 

Mike McGrath 
Lewis and Clark County Attorney 
Lewis and Clark County Courthouse 
Helena MT 59623 

Dear Mr. McGrath: 

You have asked my opinion on the following question: 

Is the clerk and recorder required to place on 
the ballot the name of a person obviously not 
legally qualified for the office of Supreme 
Court Justice? 

The circumstances which give rise to your question are 
as follows: On February 20, 1986, an individual filed 
with the Secretary of State a declaration for nomination 
to the office of Supreme Court Justice; the declaration 
was a notarized statement that the declarant possessed 
the qualifications prescribed by the Montana 
Constitution and laws for the office of Supreme Court 
,Tustice; the declarant subsequently admitted in public, 
as described in various newspaper articles, that he, in 
fact, hac no formal legal training and had not been 
admitted to the practice of law in Montana; on March 13, 
1986, this individual "'as held in contempt of court in 
Kalispell for practicing law without a license. In 
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addition, the Clerk of the Montana Supreme Court has 
certified that the declarant is not listed in the roll 
of attorneys licensed to practice law in the State of 
Montana, nor has he been issued a certificate or license 
to practice law here. 

In light of the above-mentioned circumstances, you ask 
whether the declarant's name should appear on the ballot 
for supreme Court Justice. Under section 13-12-201, 
MCA, the Secretary of State may certify to election 
administrators the name of each candidate "entitled to 
appear on the ballot." Underlying your inquiry is the 
question of whether the Secretary of State should 
certify the declarant's name to the state's election 
administrators. 

Article VII, section 9 ( 1) of the Montana Constitution 
requires that a citizen be admitted to the practice of 
law in Montana for at least five years prior to tPe date 
of election in order to be eligible to the office of 
Supreme Court Justice. Under the situation described 
above, the declarant does not presently possess the 
qualifications necessary to hold the office of Supreme 
Court Justice nor can he possibly acquire them by the 
date on which the election is held, as is required by 
the Montana Constitution. Thus, regardless of the 
declarant's actions or the mere passage of time, he will 
be ineligible to hold the office of Supreme Court 
Justice for the term which begins in January 1987. 

One who is ineligible to hold a public office has no 
right to be a candidate for election thereto, since his 
election would be a nullity. Jenness v. Clark, 129 N.W. 
357, 358 (N.D. 1910). To permJ.t the---carididacy and 
perhaps the election of one who is not qualified to hold 
the office he seeks would frustrate the democratic 
process represented by the state's electoral system. It 
could result in the unwarranted expenditure of funds 
both on behalf of such a candidate's campaign and for 
the purpose of holding an election for such a candidate. 
State ex rel. Willis v. Larson, 539 P.2d 352, 355 (Wyo. 
1975).- Moreover, it could mislead electors to waste 
their votes on a candidate who could not hold office. 

The courts of some jurisdictions have permitted election 
officials to refuse declarations for nomination only if 
the election official can determine, from the face of 
the declaration, whether a declarant is ineligible to 
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hold the office he seeks. See, for eKample, Fischnaller 
v. Thurston County, 584 P.2d 483 (Wash. 1978); County 
Election Board , •. Robinson, 3S2 P.2d 920 (Okla. 1960). 
However, t:heform ofdeclaration used for candidates for 
Hontana Supreme Court Justice does not require that a 
declarant list the specific qualifications for that 
office. Rather, the form of the declaration for 
nomination contains a general statement that the 
declarant possesses "the qualifications prescribed by 
the Constitution and laws of the State of Montana for 
the office herein named." Thus, if a candidate has not 
been admitted to the practice of law for five years 
prior to the date of the election, his failure to meet 
this constitutional requirement to hold the office of 
Supreme Court Justice will not appear on the face of the 
declaration for nomination. Under the decision in 
Fischnaller, supra, the Secretary of State could not 
refuse the declarant's filing of his nomination form. 

Fischnaller, however, does not address the situation 
where, as here, a candidate's ineligibilitv becomes 
clear subsequent to his filing for nomination. In 
addition, Montana case law does not interpret an 
election official's responsibilities as narrowly as did 
the Washington court in Fischnaller, supra. Mahoney v. 
Murray, 159 Mont. 176, 496 P.2d 1120 (1972), involved a 
delegate to the Constitutional Convention who attempted 
to file a declaration of nomination for the office of 
state treasurer. The Montana Constitution prohibited 
the state treasurer from holding any other public 
office. Because the position of delegate to the 
Constitutional Convention was considered to be a "public 
office," the Secretary of State refused to accept 
Mahoney's declaration of nomination. The ~ontana 
Supreme Court held that Mahoney's membership in the 
Constitutional Convention had net terminated and that 
because Mahoney was prohibit~d by the Constitution from 
holding both the office of state treasurer and that of 
constitutional convention delegate, the Secretary of 
State "was correct in refusing to file the declaration 
for nomination, and the petition for a writ of mandamus 
[was] denied." 496 P.2d at 1127. 

In light of the holding in Mahoney, supra, and the 
general policy in favor of preventing candidacies of 
individuals who are ineligible to hold the office they 
seek, I conclude that the name of an individual who has 
admitted subsequent to his declaration of nomination 
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that he does not meet the legal requirements for holding 
the office he seeks should not b" placed on thoe primarv 
election ballot. 

THEREFORE, IT IS MY OPINION: 

The Secretary of StRte should not certify to 
election administrators for the primary election 
ballot the name of an individual who cannot 
possibly meet the eligibility requirements for the 
office of Supreme Court Justice. 

cc: Secretary of 
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VlJI.l:~'F NO. 41 OPINION NO. 56 

LOCAL GOVERNMENT - Recommendations of local government 
study commission; 
LOCAL GOVERNMENT STUDY COMMISSIONS - Requirement that a 
recommendation be made in commission's final report; 
MONTANA CODE ANNOTATED - Sections 7-3-103, 7-3-171 to 
7-3-193; 
MONTANA CONSTITUTION -Article XI, section 9(2). 

HELD: A local government study commission may not 
have an alternative form of local government 
placed on the ballot unless the study commis
sion recommends adoption of the alternative 
plan. 

21 March 1986 

Mike Salvagni 
Gallatin County Attorney 
Law and Justice Center 
615 South 16th Street 
Bozeman MT 59715 

Dear Mr. Salvagni: 

You have requested my opinion on the following question: 

May a local government study commission have 
an alternative form of government placed on 
the ballot if the study commission does not 
recommend the adoption of that alternative 
plan? 

In l979 the Legislature enacted procedures allowing 
voters to alter their form of local qovernment. In 1983 
the Legislature adopted sections 7.:3-171 to 193, MCA, 
Hhicb provide the mechanism by which a local govF>rnment 
study commission, hereinafter referred to as a study 
commission, can recommend a chanqe in government and the 
electors can vote on the studv commission's 
recommendations. A county study commission's 
recommendations may include any of the actions listed in 
section 7-3-leS (1) (a), ~ICA, which provides the 
folloHing: 
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Scope of study commission 
(1) (a) A studv commission 
government of a county mav: 

recommendations. 
examining the 

(i) recommend amendments to the existing plan 
of government: 

(iil recommend any 
authorized by Title 
through 6; 

(iii) draft a charter; 

plan of 
7, chapter 

go,•ernment 
3, parts 1 

(iv) recommend municipal-county consolidation 
or amendments to an existing consolidation; 

(v) in cooperation with a study commission in 
an adjoining county, recommend county merger; 
or 

(vi) submit no recommendation. 

Your question has arisen because the local government 
study commissioners for Gallatin County apparently are 
considering offering the voters an opportunity to adopt 
an alternative form of local government, pursuant to 
section 7-3-185 (1) (a) (ii), MCA, without endorsing the 
alternative as a study commission recommendation. I 
conclude from an examination of the statutes on local 
government study commissions that such an action is not 
authorized by law. 

Study commissions are established whenever the 
electorate votes to conduct local qovermnent review, 
and, in any case' every ten years as required by the 
Montana Constitution, article XI, section 9(2). 
§ 7-3-173, MCA. Once the members of a study commission 
are elected they must meet and establish a timetable for 
their deliberations and actions. § 7-3-186, MCA. Terms 
of office of study commission members end either 90 days 
after a vote on the commission recommendations or, if no 
change is recommended, 30 days after submission of the 
commission's final report. § 7-3-178(1), MCA. Final 
reports must be adopted and special elections scheduled 
if the study commission recommends that changes to the 
existing form of government be made. !> 7-3-186(2)(d), 
MCA. Supplementary reports may be prepared. § 7-3-190, 
MCA. 
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According to th8 language of section 7-3-187, MCA, which 
Rets forth the requiremPnts for the contents of a study 
comrr.ission' s final report, a speciaJ_ election on an 
alteruative form of government is scheduled only if the 
studv commission recommends an alternative. Section 
7-3-iB7, ~c~, in pertinent part, states: 

final report. (1) Every study commission 
shaTI adopt a final report. g the study 
commission recommends an alternative form of 
~overnment, the final report shall contain the 
following materials and documents, each signed 
by a majority of the study commission members: 

(a) those materials and documents required of 
a petition proposing an alteration of an 
existing form of government in 7-3-142; 

(b) ~ certificate establishing the date of the 
special elect~!'."• vlhich may--be~eld in 
conjunction with a regularly scheduled 
election, at which the alternative form of 
government shall be presented to the electors 
and a certificate establishing the form of the 
ballot question or questions; and 

(c) a certificate establishing the dates of 
the first primary and general elections for 
officers o~ a new government if the proposal 
is approved and establishing the effective 
date of the proposal if approved. 

(2) The final report 
minority report signed 
commission who do not 
proposal. 

shall contain any 
by members of the 

support the majority 

(3) If the study comrnisr;ion is not 
recommending ~ chon~_§_, its final report 
shall so indicate. [Emphasis added.] 

The language of the local government study commission 
statutes contemplates that a study commission may not 
wish to recommend any changes to the existing form of 
government. See, spEr.ifically, §§ 7-3-lRS(l)(a)(vi), 
7-3-18"1 (3), MCI:": If chanqes are recommended, an 
election ~s to be scheduled pursuant to sect.ion 
7-3-187 (1), MCA. Shaul(! vnters desire a change in their 
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form of government, despite the fact that their study 
commission is not so disposed, the voters May propose a 
change by petition as is permitted in section 7-3-103, 
MCA. 

THEREFORE, IT IS MY OPINION: 

A local government study commission may not have an 
alternative form of local government placed on the 
ballot unless the studv commission recommends 
adoption of the alternative plan. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regai"d to the procedural 

requirements of the Montana Administi"ative Procedure Act. The 

Committee has the authoi"ity to make recommendations to an agency 

regarding the adoption, amendment, OI' repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a pi'oposed 

rule is consistent with the intent of the Legislatui"e OI', during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt OI' amend a rule, OI' a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it WI'i tten 

statements in order to bring to the Committee's attention any 

difficulties with the existing OI' proposed rules. The addi'eSS 

is Room 138, Montana State Capitol, Helena, Montana 59620, 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana ARi~ is a 
ooseleaf compilation by department of all 

rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued, 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through December 31, 
1985. This table includes those rules adopted during the 
period January 1, 1986 through March 31, 1986, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1985, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1986 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

(Teachers' 
I 

I-II 

I-X 

2.5.301 

2.21.122 

2.21.133 
2.21.216 
2.21.6705 

(Workers' 
2.52.343 

Retirement Board) 
Procedure to Allow a Retired Member to Designate a 
Different Beneficiary and Select a Different 
Retirement Option, p. 1596, 1670, 1982 
Written Requests Required for a Refund Below a 
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598, 1977 
Minimum Standards for the Administration of a 
Probationary Period for State Employees, p. 1043, 
1978 
and other rules - Procurement of Used Equipment -
Procurement from Sheltered Workshops and Work 
Activity Centers - Delegation of Purchasing 
Authority - Bid and Performance Security -
Competitive Sealed Bids - Small Purchases of 
Supplies and Services, p. 1900, 242 
and other rules - Administration of Sick Leave, p. 
865, 1237 
Administration of Sick Leave, p. 1657, 103 
Annual Vacation Leave, p. 1441, 101 
and other rules - Administration of the Employee 
Incentive Awards Program, p. 1660, 31 

Compensation Judge) 
and other rule - Attorney Fees - Petition for New 
Trial or Reconsideration of Attorney Fee Award, p. 
302 
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AGRICULTURE, Department of, Title 4 

I-II 

I-III 

I-V 
I-VIII 

I-XII 
4.4.314 

4.9.401 

4.12.1205 

4.12.3503 

Establishing Fertilizer Assessments and Reporting, 
p. 1448, 1855 
Designation of Noxious Weeds Pursuant to the County 
Weed Control Act, p. 88, 337 
Grading of Certified Seed·Potatoes, p. 711, 1146 
Establishing 1080 Livestock Protection Collar 
Regulations, p. 396 
Noxious Weed Trust Fund, p. 1 
and other rule - Emergency Amendment Extending Hail 
Insurance Coverages for the 1985 Crop to October 
31, 1985, p. 1606 
Annual Assessment on Wheat and Barley, p. 1183, 
1555 
and other rule - Importation of Alfalfa Leafcutting 
Bees, p. 6, 336 
and other rule - Grading of Certified Seed 
Potatoes, p. 8, 245 

STATE AUDITOR, Title 6 

I-III 
1-V 

I-VIII 

I-IX 

I-X 

6.2.101 

6.6.2003 

6.6.2003 

7-4/10/86 

Montana Title Insurance Act, p. 12 
Comprehensive Health Care Association and Plan, p. 
531, 1322 
Joint Rulemaking with Human Rights Commission. 
Discrimination in Insurance and Retirement Plans, 
p. 1049, 194 
Voluntary Payroll Deductions - Automatic Deductions 
from Payroll Warrants Other than those Mandated by 
Law, p. 1941, 246 
Ernerg~ncy Rules Relating to Unfair Trade Practices 
on Cancellations, Non-renewals, or Premium 
Increases of Casualty or Property Insurance, p. 
1147 
Unfair Trade Practices on Cancellations, Non
renewals, or Premium Increases of casualty or 
Property Insurance, p. 1450, 1983 
and other rules - Incorporation of Attorney 
General's Model Procedural Rules by the Insurance 
Department - Procedural Rules for Contested Case 
Hearings Before the Securities Department, p. 870, 
1238 
Unfair Trade Practices on Mid-term Cancellations of 
Casualty or Property Insurance, p. 10 
Emergency Amendment Relating to Unfair Trade 
Practices on Cancellations of Casualty or Property 
Insurance, p. 32 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through December 31, 
1985. This table includes those rules adopted during the 
period January 1, 1986 through March 31, 1986, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1985, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1986 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

(Teachers' 
I 

I-II 

I-X 

2.5.301 

2.21.122 

2.21.133 
2.21.216 
2.21.6705 

(Workers' 
2.52.343 

Retirement Board) 
Procedure to Allow a Retired Member to Designate a 
Different Beneficiary and Select a Different 
Retirement Option, p. 1596, 1670, 1982 
Written Requests Required for a Refund Below a 
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598, 1977 
Minimum Standards for the Administration of a 
Probationary Period for State Employees, p. 1043, 
1978 
and other rules - Procurement of Used Equipment -
Procurement from Sheltered Workshops and Work 
Activity Centers - Delegation of Purchasing 
Authority - Bid and Performance Security -
Competitive Sealed Bids - Small Purchases of 
Supplies and Services, p. 1900, 242 
and other rules - Administration of Sick Leave, p. 
865, 1237 
Administration of Sick Leave, p. 1657, 103 
Annual Vacation Leave, p. 1441, 101 
and other rules - Administration of the Employee 
Incentive Awards Program, p. 1660, 31 

Compensation Judge) 
and other rule - Attorney Fees - Petition for New 
Trial or Reconsideration of Attorney Fee Award, p. 
302 
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AGRICULTURE, Department of, Title 4 

I-II 

I-III 

I-V 
I-VIII 

I-XII 
4.4.314 

4.9.401 

4.12.1205 

4.12.3503 

Establishing Fertilizer Assessments and Reporting, 
p. 1448, 1855 
Designation of Noxious Weeds Pursuant to the County 
Weed Control Act, p. 88, 337 
Grading of Certified Seed Potatoes, p. 711, 1146 
Establishing 1080 Livestock Protection Collar 
Regulations, p. 396 
Noxious Weed Trust Fund, p. 1 
and other rule - Emergency Amendment Extending Hail 
Insurance Coverages for the 1985 Crop to October 
31, 1985, p. 1606 
Annual Assessment on Wheat and Barley, p. 1183, 
1555 
and other rule - Importation of Alfalfa Leafcutting 
Bees, p. 6, 336 
and other rule - Grading of Certified Seed 
Potatoes, p. 8, 245 

STATE AUDITOR, Title 6 

I-III Montana Title Insurance Act, p. 12 
I-V Comprehensive Health Care Association and Plan, p. 

531, 1322 
I-VI Joint Ru1emaking with Human Rights Commission. 

Discrimination in Insurance and Retirement Plans, 
p. 1049, 194 

I-VIII Voluntary Payroll Deductions - Automatic Deductions 
from Payroll Warrants Other than those Mandated by 
Law, p. 1941, 246 

I-IX Emergency Rules Relating to Unfair Trade Practices 
on Cancellations, Non-renewals, or Premium 
Increases of Casualty or Property Insurance, p. 
1147 

I-X Unfair Trade Practices on Cancellations, Non
renewals, or Premium Increases of Casualty or 
Property Insurance, p. 1450, 1983 

6.2.101 and other rules- Incorporation of Attorney 
General's Model Procedural Rules by the Insurance 
Department - Procedural Rules for Contested Case 
Hearings Before the Securities Department, p. 870, 
1238 

6.6.2003 Unfair Trade Practices on Mid-term Cancellations of 
Casualty or Property Insurance, p. 10 

6.6.2003 Emergency Amendment Relating to Unfair Trade 
Practices on Cancellations of Casualty or Property 
Insurance, p. 32 
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COMMERCE, Department of, Title 8 
(Board of Architects) 
8.6.406 and other rules • Qulllifications Required of 

Architect:!l Licen1utd OUtside Montana - Examination -
Individual Seal - 01sciplinary Actions, and 
Partnerships, p. 404 · 

(Board of Athletics) 
8:8.2802 and other rt.~le·- Definitions - Prohibitions, p. 

1945, ·200 
8.8.2803 and other rt.~le • Prohibitions - Referee, p. 1185, 

1608 
(Board of Barbet'i!l) 
8.10. 405 and .o'l;ber 'rUles - F•e SChedule - Qual.ifications for 

~B!IIination for OUt-of..Stlate·Appliclints- General 
Requ1'tUiel\ts - Appreriti·~· Sett•tuars, p. 1187, 1609 

(Board of ChiMpractort!) . 
8.12.601 and other l.'!lle~· Application•, t!ducation 

Requiremenu - Hair· AhalyiJfs, j). 19.05, 201 
(Boarci of Obsrnetoloqists) · -
8 .14. 401 and o.thelt rulellll - !xP.,ndi~ Exi~ttinq Cotnnetoloqy 

Rules to Incorpgrate lfan1dul:'1n9' ·Specifications 
Orant.ed by the 1985 Leoqi.llbture, 'P· 1807 

(Board of Dent111trY) . ·· · . · . · 
I-X Dental Procedures tnvolvinq. the A<blirih1tration of 

Anf.w!lthetics ... t't'siniriq and Mo.n•itorib:<j ~~~ii:"emert.ts 
'- 'Inepeotiri<J and Approv1n9 Dental Practice 
Fac::iUti'elt in ·W'hieh· ·Anesthetics" ilre" Adll\ini stered, 
p.·. '1'67<2,"· "1-994 

8.16. 405 and other 'rUles "' Allowal>le I!'U11ctioha for Dental 
Auxiliaries •· t!l2.atn1tuibion - t•e Scli~le for Dental 
Aul!d.Uaries - Iden..:i':ei:cat,l;on 'o£ Dei'l'til'!:'ei!l·- · · 
App1:1:'eat1o'n to· 'COnvert Inactive Statue License to 
A<:ti ve Stllftu·• L1cens•' ·ro:r · Oent.fets and· Dental 
·!fyqienists'. p~' 715, 1323. 

(State E!ec'tt'ieltl Bd'ard) · 
8.18.407' "!'e. ~llti'le·..: E1llllllination Fee, p. 873; 1239 
(:Board of Hear:t.nq :Aid Dispenser's) · 
8.20.401 · aM othlnr ~lei!l .. ;.; Tnineeship Require~Mnt and 

St1lndat'Ci$ - ·i!'ee•'- exUtinaticn - Renewals - Address 
Change - Codil' of !thic::li - aearitt'tll - Diaciplinary 
Actions - Finas - Purchaser Recision Riqhts -
Continuinq Education, p. 1.822, 202, 250, 411.0 

(Board of Horse Racinq)' . · . . 
8.22.302 and other rules - Board of Stewards • Licenses 

Issued for Conduc:tinq Waqeri'nq on Hone Racinq 
Meetinqa - Definition of Col\duc:t Detd111enta.l to 
Racinq, p. 1455, 1912 

8. 22. 502 Lic:enses I a sued for Conductinq !?arimutual Waqerinq 
on Morsel Raciriq Meetinqs, p. 90 

(Board of t.a~11cape Archit'eete) 
8.24.405 · !xaminations, p. l947 
(Board of Medica.l Examiner.•> 
8.28.501 Approval of Sc::h<X>ls, p. lOSS, 1395 
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(Board of Borticians) 
8.30.402 and other rules - Applications - Internship -

Examinations ~ Inspections - Morticians 
Qualifications - Continuinq Education, Conditional 
Permiasion to Practice While on Inactive Status, p. 
1271, 1610 

(Board o£ Nursing) 
8.32.402 and other rules • Licensure by Examination· 

Temporary Work Permit ~ Preparation of Licenses -
Conduct of Nurses • Consideration of Reapplicaton 
for a License After Previous Denial, Revocation or 
Suspenaion • Officers • Duties of Members -

(Board of 
I~xvi 

(Board of 
8.40.403 

(Board a£ 
8.42.402 
(Board of 
8.50.423 

8.50.437 
(Board of 
8.56.402 

(Board of 
I 
8.58.401 
8.58.406 

8.58. 419 
(Board of 
8.60.407 

Standa,rds for Nursinq Practice, p. 1056, 1556, 1753 
Occupational Therapists) 

Procedures - Licenainq and Discipline, p. 412 
Pharmacy). 

and other rule - Examination for Licensure -
Approved Programs, p. 305 

Physical Therapy Examinars) 
Examinations, p. 418 

Private Security Patrolmen and Investigators) 
and other rules - Definitions - Temporary 
Employment • Experi~ce Requirements - Insurance 
Requirements • Fees • Probationary Investigators -
Assessments, p. 419. 
Fee Schedule, p. 1275, 1600 

Radioloqic Te~oloqists) 
and other rules • Applications - Certificate of 
Licensu~:e - Renewal.& • .. P\lplicate or Lost Licenses -
Definitions - Permit Applications - Temporary 
Permits - Verification that Tempor.ary Permit 
Applicant can Sate!y Perform X•Rays without 
Sndanqerinq the PUblic • Permit Restrictions -
Approval of Physician Specializin<J in Radioloqy -
Permits - Course Requirements for Limited Permit 
Applicants - Permit Examinations • Fees - Renewals, 
p. 7n, 11$2 · 

Realty Requl•tion) 
Continuinq Education, p. 1832 
Purpose of Board, p. 307 
and other rule - d•neral Licensure Requirements -
Fee Schedule, p. 1277, 1754 
Discrimination, p. 1907, 105 · 

Sanitarians) 
and other rules - Applications - Minimum Standards 
for Reqistration - Reqistration Exam and 
Certificates - Annual Renewals - Fee Schedule, p. 
874, 1239 

(Social 
I-IV 
I·IV 

Work Examiners and Profeaaional Counselors) 
Continuing Education Requirements, p. 309 
Licensure Requirements - Application Procadure -
Fee Schedule • Ethical Standards, p. 312 

8. 61.404 Fee Schedule, p. 878, 1239 
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(Board of Speech Pathologists and Audiologists) 
8.62.413 and other rule ~ Fees ~ Continuing Education When 

Required, p. 1190, 1611 
(Board of Veterinary Medicine) 
8.64.501 and other rules ~ Applications - Examinations -

Disciplinary Actions, p. 316 
(Building Codes Bureau) 
8.70.101 and other rules- Incorporation by Reference of 

Uniform Building Code, Uniform Housing Code, 
Uniform Code for the Abatement of Dangerous 
Buildings, Model Energy Code, Uniform Mechanical 
Code, Uniform Plumbing Code, Safety Code for 
Elevators and Escalators. CABO One and Two Family 
Dwelling Code, Part II Uniform Federal 
Accessibility Standards, Carnivals, Fairs, outdoor 
Concerts and Similar Amusement Establishments and 
Other Public Assemblies of a Temporary Nature, p. 
1680, 106 

8.70.407 Electrical Inspection Fees, p. 1693, 109 
(Bureau of Weights and Measures) 
I Metric Packaging of Fluid Milk Products, p. 731, 

1153 
(Milk Control Bureau) 
8.79.301 Licensee A~sessments, p. 152, 452 
(Financial Division) 
8.80.301 Advertising by Consumer Loan Licensees, p. 321 
(Board of Milk Control) 
I Emergency Rule -Limited Service Wholesale Allowance 

- Temporary Wholesale Prices, .p. 251 
8.86.301 and other rules - Class I Producer Formula -

Establishing a .statewide Pooling Arrangement with a 
Triggered Base Plan as a Method of Payment of Milk 
Producer Prices, p. 1459 

(Economic and Community Devalopment Division) 
I Administration of the 1986 Federal Community 

Development Block Grant (CDBG) Program, p. 156 
8.94.3701 Incorporation by Reference. of Rules for the 

Administration of the Federal Development Block 
Grant.Proqram, p. 154 

(Montana Economic Development Board) 
8.97.301 and other rules -Definitions- Criteria for 

Determining Eligibility - Description of Economic 
Development Bond Program - Bonding Limit -
Eligibility Requirements - Applications and 
Financing Fees, Costs and other Charges - Loans to 
Capital Reserve Account on Guarantee Fund - Loan 
Loss Reserve Fund, Invest~ent Authorized by Rule -
Purchase of Guaranty of- Debentures. of Qualified 
Montana Capital Companies, p. 1066, 1073, 1077, 
1080, 1082, 1557, 1558, 34 

(Board of Housing) 
Zero Notice of Public Hearing - Annual Policy Statement 

Report by the Montana Board of Housing with Respect 
to Housinq, Development and Low. Income Housing 
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Assistance Which Such Board will Follow for tssuing 
Qualified Mortgage Bonds and Mortgage Credit 
Certificates, p. 1834 

(Aeronautics Division) 
8.120.201 and other rule - Definitions - Fees, p. 1279, 1755 
(Science and Technology Development Board) 
I-XXXIX Opt~rationa c:>f the Science and 'rechnology Board, p. 

1836, 110 

EDUCATION, Title 10 

(Superintendent of PubHc Instruction) 
10.16.1003 Oestruction of Special Education Personally 

Identifiat>le Information, p. 879, 1241 
(Board of Public Education) 
I Minimum Scores on the National Teacher Examination 

Core Battery, p. 1$8 · 
10.55.202 
10.55.302 
10.55.402 

Board of Trustees, p. 161 
Certificates, p; 162 
Basic tnstructional Program: High School, Junior 
Hiqh, Middle School and Grades 7 and 8 Buqqeted at 
Hiqh School Rates, p. 159 · 

10.55.406 and other rule - Guidance and Counseling: High 
School, Junior High School, Middle ·school.and 7th 
and 8th Grades Funded at High School Rates ~ 

10.55.505 
10.57.301 
10.58.702 

Guidance •nd Counaelin9; Elementary, p. 1601 
SAfety, p. 163 . 
Experience· Requireme·nt for Counselot'a, p. 637, 1396 
.nd other rules - School Pdnc;ipals - Schoo·L 
Sl.lP<t>rinteli.denta :• School Principals and 
Superintenfint•.• P: 639, 1397 · 

(Montana State Library Comm!ssion) · 
1-,III and .other rule -state Coal SeveJ,'ance TAX Funding to 

Federations and Grant Programs, p. 324 
(Montana Arts Council) · . 
I-Vlii Specifying Criteria Applied by the Cultural and 

Aesthetic;. Projects Advisory Colllmittee in the 
Evduation of Gt-.llnt Prcpdsals, p. 1282, 1756 

FISH, WILDLIFE ANI> PAIU(S, Pepartmsnt of, Title 12 

Reporting and Tattooing of Bears, 'Wolves, Tiqera, 
Mountain Lions and Coyote• captured or Held in 
Captivity, p. 1465, 119 · 
Abandoning Teton - Sprin(,J Cr.e·k Bird Preserve, p. 
424 

I Fish Plants by the Department or Commercial 
Hateharie•, p. 42~ 

I-V Migratory Game Sird Avicultural Permits, 
P· 1471, 116 . 

I-IV Fish and Game crimestoppers Program, p. 1474, 122 
I-X Preservation of Cultural Resources on Lands 

Controlled by the Department, p, 1293, 1762 
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12.3.106 

12.6.902 

12.8.202 

12.9.207 
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Hunting by Certain Disabled Persons from Parked 
Vehicles, p. 1468, 115 
Use of Boats and Other Craft on Castle Rock 
Reservoir, p. 1298, 2003 
and other rules • Public Use Re9Ulations on 
Department Lands and Watera, p. 425 
Seeley Lake Came Preserve, p. 1696 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-II Certification of Wood Stoves or Other Combustion 
Devices for Tax Credit Purposes, p. 1477, 2004 

I-III Notification Requirements for Owners and Operators 
of Underground Storage Tanks - Interim Prohibition 
for Installation, p. 326 

l•IV Establishing a Protocol for Probation & Termination 
of Local Family Planning Proqrams, p. 998, 1332 

I-VII Health and Sanitation Standards for Youth Camps, p. 
454; 889, 2007 

I-XVII Standards and Cri·teria Relating to Health, Safety 
and Physical Well-being in Schools,' p, 443, 882, 
1479 . 

16.8.701 and other rules- Definitions- Circumvention
Definitions: PSD - Permits - NSPS - Hazardous Air 
Pollutants • Visibility Protection, p. 330, 1326 

16.8.1404 and other rules- Ait QUillity - Limitinq Visible 
Air Contaminants - Prohibiting Wood Stov-. 
Combu.stion of Certain M.aterb.ls - Setting Standards 
for stack Heiqhts, p. 20, 91 

16.24.201 and other rules - Requirements. for Testing of 
Newborns for Inborn Errors of Metabolism - When a 
Newborn Needinq an Exchange Transfusion Must Be 
Tested, p. 1300, 1612 

16.28.201 and other rule - ~mergency Amendment pertaining to 
Reportable Diseases, p. 372, 1765 

16.28.201 and other rule ~'Communicable Diseases • AIDS, Who 
must Report a CommunicaDle Disease • What Diseases 
are Reportable • Reporting Requirements, p. 1949, 
254 

16. 32. SOl and other !:Ule • 'Reportable Tumors - Tumor Records 
Which·Must be Kept by an Independent Laboratory, p. 
14$0, 1857 

HIGHWAYS, Department of, Title 18 

18.6.202 and other rules • Regulation of Outdoor 
Advertising, p. 1482, 339 

INSTITUTIONS, Department of, Title 20 

I-IV Standards for Chemical Dependency aducational 
Courses provided by State-Approved Treatment 
Programs, p. 1371, 2011 
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I-IX 

I-XII 

20.3.202 
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Voluntary Admissions to Montana State Hospital, p. 
1960, 258 
and other rules - Admission Policy for the Center 
for the Aged, p. 1965, 257 
Certification of Mental Health Professional 
Persons, p. 1953, 260 
and other rules - Certification and Evaluation of 
Alcohol Proqrams, p. 1192, 1768, 1913 

JUSTICE, Department of, Title 23 

23.3.231 

23.3.901 

23.7.111 

Safety Equipment Requirements for Trailers Used for 
Hauling and Spreadinq Fertilizer, p. 643, 1858 
Completion and Filing of Final Disposition Reports, 
p. 1698, 43 
and other rule- Probationary Driver's Licenses
Restrictions on Probationary Driver's Licenses, p. 
1083, 1398 
and other rules - Alcohol Analysis, p. 1086, 1560, 
1614 
Uniform Fire Code, p. 164, 453 

LABOR AND INDUSTRY, Department of, Title 24 

Minimum Waqe Rates to be Pai~ on Public Contracts -
Annual Adoption of Standard Prevailing Rate of 
Waqu, p. 1846, 44 

I-VI Wage Rates to $e Paid to Laborers on Public Works 
Projects and T·o Specific Obliqations of Contractors 
and Agencies Enterinq Into Contracts for Public 
Works, p. 1306, 1859 

(Board of Labor Appeals) 
24.7.301 and other rules- Policy- General Rules Governing 

Appeals - Definitions - Riqht to Appeal - Heating 
Procedure - Determination of Appeals, p. 732, 1562 

24.11.303 and other rules- Hearinq Procedure- Benefit 
Determinations - Hearinq Procedure - Tax Appeal 
Dete~nations - Disqualification Due to Misconduct 
- Leavinq Work without Good Cause Attributable to 
Employment - Strike, p. 736, 1333 

(Human Riqhts Commission) 
Zero Public Hearing and Notice of Petition for 

Declaratory Rulinq - Applicability of Section 49·2-
305, MCA to its Requirements for Occupancy of a 
Potential Multi-family Project, p. 1206 
Aqe Discrimination in Housinq Accommodations and 
lmprov•d or Unimproved Property, p. 339, 1399 

I-VI Joint Rulemakinq with State Auditor. 
Diseri~ination in Insurance and Retirement Plans, 
p. 1049, 1615 

I-VII Maternity Leave, p. 482, 949, 1369 
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24.29.101 
24.29.705 

24.29.3801 
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Compensation Division) 
Relative Value Fee Schedule for Medical, 
Chiropractic and Paramedical Services, p. 1970, 454 
Lump Sum Conversions of Benefits, p. 645, 1564 
Licensing Requirements for Construction Blasters, 
p. 1001, 1402 
Organizational Rule, p. 1563 
and other rule - Corporate Officer Coverage Under 
the Workers' Compensation Act, p. 1490, 49 
Attorney Fee Regulation and Submission of Attorney 
Fee Contracts, p. 27, 458 

STATE LANDS, Department of, Title 26 

I-XI 

26.2.401 

Consultation of the Department of State Lands with 
the State Historic Preservation Office Under the 
Antiquities Act, p. 1849 
Fee Schedule for State Land Use Authorizations and 
Sale Documents, p. 1208, 1622 

LIVESTOCK, Depa~tment of, Title 32 

Determining Amou11ts of Bond Coverage for Licensed 
Livestock Dealers, ·p. 1492 

32.3.212 Changing the Requirements for Import of Cattle from 
States Classified Brucellosis A, B, and C, p. 432 

32.3.213 Allowing Movement of Cats into State Under Health 
Certificate, p. 437 

32.3.407A Permanent Waiver in All Counties the Change of 
Ownership Brucellosis Test, p. 435 

32.8.202 Time from Processing that Fluid Milk may be Sold 
for Human Consumption, p. 1494, 50 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of 
36.12.103 

(Board of 
I-VII 
36.21.402 

Natural Resources and Conservation) 
Application Fee for Water Right Transfer 
Certificates, p. 578, 1242 

Water Well Contractors) 
Definitions - Disciplinary Action, p. 235 
and other rules - Licensure Restricted to Natural 
Persons - Nontransferable - Supervision -
Examination - Renewals - Fee Schedule - Board 
Meetings - Requirements for Contractors and 
Drillers Licenses, p. 1496, 1914 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-XXXIX 

38.3.201 

Telecommunications Act - Minimum Rate Case Filing 
Requirements for Telephone Utilities, p. 166 
Filing of Evidence.of Insurance by Interstate 
Carriers, p. 1314, 2014 
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REVENUE, Department of, Title 42 

I 
I 

I 
1 

I 

l 
I 
I-II 

I-:II 

I-IV 

I-VI 

I-VI 
I-XX 
I-XIV 

I-XXXIII 
42.12.111 

42.12.123 

42.12.143 

42.12.323 

42.13.301 
42.15.323 
42.15.424 

42.15.511 

42.20.113 

42.10.113 

7-4/10/86 

Disability Income Exclusion, p, 1316, 1771 
SRS InspeCtion of Income Tax Returns, p. 1318, 51, 
261 
Gasohol Blenders, p. 651, 1245, 1341 
Requiring Taxpayers to pay Taxes Due of $500,000 or 
Greater by Electronic Funds Transfer, p. 657, 1154 
Waiver of Assess~ent of Late Payment Penalty Fees 
for LiquC!r L.ieense Renewals, p. 1006, 1340 
Electrical Energy ProductiC!n License Tax and Line 
Loss, p. 1222, 123 
Collection of ~linquent Taxes Through Offsets, p. 
1376·, 2016 
Social Security Benefits Taxation, p. 1378, 1916 
Net QVerating. Loss Computations, p. 1504, 2015 
Montana .Adjusted Gross Income - Subchapter HS 1' 

Shareholder's Income, p. 1320, 1633 
and C!ther rule- Special fuel User's Rec;istration 
Card - Compressed Natural Gas Provisions • What 
Constitutota Special E'uelll, p. 1215, 1636, 2038 
and other ·rule -: Valuation Clf Centrally Assessed 
Property, p. 153'3, 2034 
Jointly Owned O.nerating Facilities and the Coal 
Tax Rebate, J;l· 1548, 125 
Reporting Requirements for New Production of Oil 
and Gas, p. 1~74 
Valuation o£ Real Prope~ty, p. 1526, 2019 
Montana Appraisal Plan, p. 1537, 2018 
Valuation.of Land Beneath Ac;ricultural Improvements 
and Timberlands, p. 1519, 2025 
Video Draw Poker Machines, p. 1100, 1623 
Proe•ssinq Fee for the Beer Importer License, p. 
659, 1155 
Re~va1 of the Requirement that a Business Operated 
on the Same Premises as a Licensed Alcoholic 
Beverage Business be HClosed Off~ from 2 a.m. tC! a 
a.m., p. 661, ll55 
Temporary Ownership of a Second All-beverages 
License, p. 1211, 1632 
Pe~isaible and Prohibited Activities of a Special 
Clr Catering Permit Holder, p. 1213 
Storage of Alcoholic Beverages, p. 242, 1243 
Nonq~ Wildlife Checkoff, p. 1218, 1634 
Household and Dependent care Expenses, p. 1217, 
1634 
and other rule - Expanding and Extending Alternate 
Enerqy .Credit, p. 1219, 1635 
and other rules - Valuation of Agricultural and 
Timberland, p. 1513, 2023 
Valuation of Agricultural and Timberland -
Christmas Trees, p. 92 
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42.21.101 and other rules- Valuation of Personal Property, 
p. 1508, 2032 

42.22.1102 and other rule - Net Proceeds Reclamation Costs, p. 
1604, 30 

42.22.1212 and other rules- Oil and Gas Net Proceeds 
Deductions, p. 1909, 450 

42.27.102 and other rule - Gasoline Tax and Distributor's 
Bond, p. 240 

42.27.603 and other rule - Alcohol Tax Incentive for Exported 
Alcohol, p. 653, 1247 

SECRETARY OF STATE, Title 44 

Fees for Filing Documents - Uniform Commercial 
Code, p. 1123, 1406 
Ballot Preparation for the AIS-315 Optical Scan 
Ballot Counter, p, 1224, 1568 

I-VI Fees for Filing Documents an4 Isauinq Certificates 
- NonP'rofit Corporations, Assumed Business Names 
and Trademarks, p. 1119,' 1405 

I-VII Use of the Computer Election Systems Optech I 
Vbt:i.riq Device, p. 1700, 2040 

I-XIV Interpretative Rules for the Implementation of 
Public Law 98-43.5, Votinq Accessibility for the 
Elderly an4 Handicappl!dAct, p. 180, 462 

I-XV Uee of the Alllerican Inf<:~rmation Systems 315 Optical 
Scan Sallot Counter, p. 901;, 1249 

1.2.419 Scheduled Dates for Filinq and PUblication of the 
Montana Admini'strative Reqister,, p. 1708, 2039 

44.5.101 and· other rules- Fees for !'ilinq Documents and 
Issuin9' Certificates - Business Corporations and 
LiMited Pal:'tn•rships, P• lll6, · 1405 · 

(Commissioner of Political Practices) 
44.10.321'• and other rules ~ contributions - Expenditures ~ 

Definitions ~ Reporting Requirements - Personal 
Financial Disclosure by Elect•d Officiala, p. 1551, 
128 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-Ili 

I-IX 

I-XV 

46.5.902 

46.6.102 

46.S.l02 

and other rule - ticensed Clinical Social Work 
Services, p. 1234, 1571 
Residential Alcohol and Druq Treatment for Indigent 
Juveniles, p. 585, 911, 1251 
Licensing Requirements for Community Group Homes 
for Physically Disabled Persons, p. 1382, 1774 
and other rules - Day Care Facilities, p. 1726, 
2041, 51 
and other rules - Physical Disabilities Program, p. 
1221, 1569 
and eth•r rules - Utilizatien of Aversive TraiRin9 
Proco .. rea in Deve1opme~t of ~is~litios S.rviees, 
,. 1712, 341 
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46.8.110 

46.10.318 

46.10.403 
46.10.407 
46.10.512 

46.12.102 

46.12.102 

46.12.204 

46.12.509 
46.12.575 
46.12.601 
46.12.1201 

46.12.1202 

46.12.1205 

46.12.3001 

46.12.3002 

46.12.3803 

46.13.106 

46.13.401 
46.13.401 

7-4/10/86 

-588-

and other rules - Standards for Developmentally 
Disabled Persons, p. 764, 1156 
AFDC Emergency Assistance to Needy Families with 
Dependent Children, p. 191 
AFDC Lump Sum Payment Penalties, p. 1012, 1342 
AFDC Transfer of Property, p. 1380, 1772 
AFDC Daycare Earned Income Disregards, p. 1127, 
1408 
Medical Assistance, Definitions, p. 96, 248, 1125, 
1409 
and other rule - Billing, Reitllbursement, Claims 
Processing and Payment for the Medicaid Program, p. 
94, 359 
and other rules - co-payments for Licensed Clinical 
Social Workers' Services, p. 330 
All Hospital Reimbursement, General, p. 770, 1160 
Family Planning Services, p. 449 
and other rules - Dental Services, p. 1008, 1410 
and other rules - Reitllbursement for Skilled Nursing 
and Intermediate Care Services, p. 439 · 
and other :rules - Adoption of Amendments to Federal 
Statutes, Agency Rules and Guidelines Incorporated 
by Reference in R.ules Pertaitdng to Reimbursement 
for Skilled Nursing and Intermediate Care Services, 
p. 445 
Emergency Amendment - Payment Procedures for 
Skilled Nurainq and Intermediate Care Services, p. 
360 
Medicaid Applications-socia4 Security Number 
Requirements, p, 1226, 1574 
and other rules - Eligibility Determinations for 
SSI - and AFPC ~ Medically Needy Assistance ~ 
Mandatory Social Security Number Requirements, p. 
332 
Medically Needy Income Standard for One Person, p. 
1710, 2051 
and other rules - Low Income Enerqy Assistance 
Proqram, p. 1129, 1412 
LIEAP Maximum Benefit Awards for Wood, p. 96, 362 
Eaergency Amendment of ~IEAP Maximum Benefit Awards 
for Wood, p. 130 
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