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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 23 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the p~oposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE adoption 
of Rules relating to the pro
curement of used equipment; 
procurement from sheltered 
workshops and work activity 
centers, the amendment of 
Rules 2.5.301 Delegation of 
Purchasing Authority; 2.5.502 
Bid and Performance Security; 
2.5.601 Competitive Sealed 
Bids and 2.5.603 Small Purch
ases of Supplies and Services. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on the 
Proposed Adoption and Amend
ments of Rules relating to 
Procurement Procedures. 

1. On January 7, 1986, at 1:00 p.m. a public hearing will 
be held in room 160 of the Mitchell Building, Capitol Complex, 
Helena, Montana, to consider the adoption of rules relating to 
procurement of used equipment; procurement from sheltered 
workshops and work activity centers; and amendments of rules 
2.5.301 Delegation of Purchasing Authority; 2.5.502 Bid and 
Performance Security; 2.5.601 Competitive Sealed Bids and 2.5.603 
Small Purchases of Supplies and Services. 

2. The proposed rules provide as follows: 

.the 

ear 

MCA. 

RULE II 
equipment is 

in 
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the best Criteria to 

of 

18-~-221, MCA. 

2.5.301 DELEGATION OF PURCHASING AUTHORITY (1) - (3) 
remains the same. 

of 

(4) Delegation is not necessary for the following purchases: 
Salaries; fees for professional services, travel and per diem; 
telegrams and other message services; insurance including 
industrial accident; boiler, safety and scale inspections; 
retirement and social security layments; frei~htj licenses; dues 
to associations· le al ads; ub ic utilities water natural as 
electricity ; postage and U.S. Post 0 ce services; 
subscriptions; copyrighted hublicatlons and text books; and any 
other commodities exem~ted y law. 

AUTH: Sec. 18-4- 21, MCA; IMP: Sec. 18-4-221 and 18-4-222, 
MCA. 

See~•~~~T--Reaee~e- ••-••~~~• A~--~ -eee~• 
eP-e&PY~ee-eeR~Pae&e-~Re•wae+ 
-----{a~--~'~e-et:-eemmea~~~~ 
-----+-~--Pae~-ella&e-e*~eP~eRee+-&Aa 
-----{e~--Pe~eR&~a•_.ama~ee-~1-~~daeP-P&Ae~eeT The state may, at 
its discretion, require bid and/or contract performance security 
on procurement of services and suipfles. 

(2) PeP#SPM&Aee-eee~P~t,T-- ae&epe-te-eeRe~aeP-~R 
deteP~~R~Rg-waellaeP-&e-P&f!:Y~Pe-~eP#ePmaA&e-eee~•~t,-#ep-ey~~·Y 
eeR4Pae&e-e•-eeP¥~ee-eeRI>Pae&e-iAe•~•e+ 
-----+a+--~y~e-e&-eemaeai&,~ 
-----{&+--Pae~-etate-eA~eP~eRee~ 
-----{e+-.-J;.a&eP-P&f!:Y~Ped-te-~el!'#ePm-tae-eeA&Paet+ 
-----{a+--MateP~a•e-P&f!:Y~Ped-te-~eP~eP~-tae-eeRI>Pae~t 
-----{e+--A~ewR~-aRd-AWM&eP-e&-e~&eeR4Pae&et 
-----ft:+--PMI&gee-eaaPgea&*e-te-I>J:Ie-etate-~G-tae-eeAtnet 
&e:aw~teT The state shall re1uire bid and contract security for 
service contracts exceeding $ 0,000, except that security is 
discretionar for sole source contracts defined in 18-4- 06 MCA. 

3 Bi and contract performance security requirements must 
be stated in the Invitation for Bids or the Request for Proposals. 

{4) Types of security: 
(a) The preferred types of security are bonds as described 

in 18-~-312(2) (a) and cash as described in 18-4-312 (2) (c) and 
(d), MCA. 

(b) If certificates of deposit or money market certificates 
are determined to be acceptable ~A-e~&ei!'-4&-~Re~eaee-eem~el>!~~eRT 

23-12/12/85 MAR Notice No. 2-2-150 
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2.5.603 SMALL PURCHASES OF SUPPLIES AND SERVICES (1) - (4) 
remains the same. 

(5) For small purchases of supplies or services over $500 
and under $2,000, the Procurement Officer shall solicit no less 
than three (3) businesses to submit written quotations, and shall 
record the quotations and place them in the procurement file. The 
Procurement Officer shall award a contract to the business 
offering the lowest acceptable quotation. The Procurement Officer 
reserves the right to combine bid items and provide for the most 
overall cost-effective purchase. The names of the businesses 
submitting quotations and the date and amount of each quotation 
shall be recorded and maintained as a public record. 

(6) remains the same. 
(7) The delartment may require state agencies to perform any 

tests or to prov de technical expertise to determine product or 
service acce tabilit on bids received. 

~ or small purchases o supplies and services of 
$300 and under, the Procurement Officer may choose a purchase 
technique, including cash purchase, that best meets the needs of 
the agency. 

AUTH: Sec. 18-4-221, MCA; IMP: Sec. 18-4-305, MCA. 

3. The department is proposing the following rules because: 
(a) Rule I. The 1985 Legislature made changes to the law on 

purchases through Sheltered Workshops. Rules are needed to 
outline the department, sheltered workshop, and work activity 
center responsibilities; 

(b) Rule II. The department receives inquiries from 
agencies on what procedures to follow when purchasin~ used 
equipment. The rule describes the procedures. 

(c) Rule 2.5.301. The department receives inquiries from 
agencies whether certain commodities should be competitively bid. 
The amendment to this rule clarifies for agencies the commodities 
that may be purchased without delegated purchasing authority. 

(d) Rule 2.5.502. The 1985 Legislature made changes to the 
law on bid and contract performance security. The amendment to 
this rule incorporates the law changes and further describes 
procedures to follow when requiring the securities. 

(e) Rules 2.5.601 and 2.5.603. The department on occasion 
needs technical expertise from agencies to determine product 
acceptability on bids received. The amendment notifies agencies 
and the public of the assistance needed. In certain instances 
the cost of issuing a separate purchase order to the supplier of a 
low bid item is greater than the difference between the low bid 
and the next higher bid. The following illustrates such a case: 

Bids rece~ved from: Supplier A Supplier B 

Item 1 $484.00 (low bid) $523.00 
Item 2 873.00 (low bid) 9ltl. 00 
Item 3 152.00 150.00 (low bid) 

In Item 3, Supplier. B. presented the low bid for a $2.00 savings. 

23-12/12/85 Y~R Notice No. 2-2-150 
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The cost for issuing a separate purchase order ranges from $50.00 
to $100.00 for staff time. The state can realize a greater 
savings by issuing one purchase order to Supplier A for all items, 
than issuing a separate purchase order to Supplier B. This 
amendment allows the Procurement Officer to use his or her dis
cretion to combine bid items in these cases. 

4. Interested parties may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Mike Muszkiewicz, Administrator 
Department of Administration 
Purchasing Division 
Mitchell Building, Room 165 
Helena, Montana 59620 

no later than January 15, 1986. 
5. Luther Glenn, Assistant Administrator, Purchasing 

Division, Room 165, Mitchell Building, Helena, Montana has been 
designated to preside over and conduct the hearing. 

By: 

Administration 

Certified to the Secretary of State December 2, 1985. 

HAR Notice No. 2-2-150 23-12/12/85 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BO~RD OF CHIROPRACTORS 

In the matter of the proposed ) 
amendment of 8.12.601 concerning) 
applications, education re- ) 
quirements and a proposed ) 
new rule concerning hair ) 
analysie ) 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 
OF 8.12.601 CONCERNING APPLI
CATIONS, EDUCATION REQUIRE
MENTS AND A PROPOSED NEW RULE 
CONCERNING HAIR ANALYSIS 

NO PUBLIC HEARING CONTEMPLATED 

1. On January 13, 1986, the Board of Chiropractors 
proposes to amend and adopt the above-stated rules. 

2. The proposed amendment of 8.12.601 will read as 
follows: (new matter underlined, deleted matter interlined) 
{full text of the rule is located at page 8-357, 
Administrative Rules of Montana) 

11 8.12.601 APPLICATIONS, EDUCATION REQUIREMENTS 
(1) The admission to examination for licensure shall be 

based upon proof that the applicant has completed 2 years of 
college in addition to graduation from an approved 
chiropractic college that has status with the Council on 
Chiropractic Education (CCE). As part of either the two years 
o£ college or the education program at the chiropractic 
college, each applicant must have had 120 classroom hours of 
instruction in physiotherapy. Official ~ !ranscripts from 
all colleges shall accompany the application. In addition, a 
certified copy of the National Board scores, Parts I & II 
including physiotherapy, shall be supplied to the board prior 
to examination. 

(2) through (4) will remain the same." 
Auth: 37-12-201, MCA Imp: 37-12-302, MCA 

3. The reason for this change is that during the past 
year out of 44 examination applicants, 28 applicants failed 
the examination and all failed in the area of written and 
practical physiotherapy and of the 12 who passed, 6 were 
retakes who had previously failed physiotherapy. The board 
feels that chiropractic colleges are not adequately providing 
educational classes on physiotherapy and physiotherapy is 
required for examination in Montana. This rule will ~equire 
applicants to have adequate classroom hours for examination. 

4. The proposed new rule will read as follows: 

"I. HAIR ANALYSIS Section 37-12-104, MCA, provides that 
'licensed chiropractors may diagnose, palpate, and t~eat the 
human body by the application of manipulation, manual, 
mechanical and dietetic methods, including chiropractic 
physiotherapy, the use of suppo~tive appliances, analytical 
instruments, and diagnostic x-ray in accordance with 
guidelines promulgated or approved by state or federal health 

23-12/12/85 ~IAR Notice No. 8-12-8 
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regulatory agencies.' It is this board's interpretation that 
the conduct allowed by the statute does not include hair 
analysis, and that hair analysis is not an acceptable 
chiropractice procedure, except for testing for heavy metal 
toxicity. Those licensees who represent hair analysis as 
being chiropractic services may be misleading the public." 

Auth: 37-12-201, MCA Imp: 37-12-101, MCA 

5. This rule is proposed as an interpretive rule as hair 
analysis is only taught in one approved chiropractic college; 
therefore it does not meet the requirements of 37-12-101 {2) 
in the definition of chiropractic and is for consumer 
proter:tion. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed amendment and adoption in 
writing to the Board of Chiropractors, 1424 9th Avenue, 
Helena, Montana, 59620-0407, no later than January 10, 1986. 

7. If a person who is directly alfected by the proposed 
" amendment and adoption wishes to express his data, views or 

arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any comments he has to the Board of Chiropractors, 
1424 9th Avenue, Helena, Montana, 59620-0407, no later .than 
January 10, 1986. 

8. If the board receives requests for a public hearing 
on the proposed amendment and adoption from either 10% or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment and adoption, from the · 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no lass than 25 members who will be directly affected, 
a public hearing will be held at a later data. Notice of the 
hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be 28 based on the 276 licensees in 
Montana. 

BOARD OF CHIROPRACTORS 
W. PAT PARDlS, D.C. 
PRESIDENT 

BY: ~~-J P. ~ 
KETH L. COLBO, DIRECTOR 
DEPARTMENT Ol!' COMMERCE 

Certified to the Secretary of State, December 2, 1985. 

MAR Notice No. 8-12-8 23-12/12/85 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the proposed 
amendment of 8.58.419 con
cerning discrimination 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 
OF 8.58.419 CONCERNING DIS
CRIMINATION 

NO PUBLIC HEARING CONTEMPLATED 

1. on ~anwary 13, 1986, the Board of Realty Regulation 
proposes to amend the above stated rule. 

2. the proposed amendment will read as follows: (new 
matter un~rlined, deleted matter interlined) (full text of 
the rule is located at pages 8-1610 through 8-1612, 
~drninistrative Rules of Montana) 

"8.58iJii9 suszsiON OR REVOCATION - VIOLATION OF RULES 
- UNWOR1jl~S OR !_ __ OMPE!$NCY (4) (a) through (4) (1) will 
remain the same. 

(j) Befvsing1 because of race, color, national origin or 
pthnic qroup, to ekow, aell, lease, or rent any real estate to 
pro.11pect;~ve renters, lessees, or purchasers." 

Auth: J7-51-203, MCA Imp: 37-51-203, MCA 

3. ~e amendment is being proposed because the Board of 
Realty Regulation believes that discrimination on the basis of 
race, cr .. d, $r color is M8pecmissibl~ and tftat it (the Board) 
has an affiraative duty to prevent this type of behavior. 
Discipliaary statutes li., not address this issue. 

4. I ate rested persoaa IMlY submit their liata, views or 
arguments concerning the proposed amendment in writing to the 
Board of Realty Regulation, 1~24 9th Avenue, Helena, Montana, 
59620-0407, no later than January 11, 1986. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Realty Regulation, 1424 9th 
Avenue, Helena, Montana, 59620-0407, no later than January 11, 
1986. 

6. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 510 based on the 
5100 licensees in Montana. 

23-12/12/BS 

BOARD OF REALTY REGULATION 
GEORGE PIERCE, CHAIRMAN 

MAR Notice No. B-.5B-22 
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BY: ~;d. f • ooJ 
KETH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State. December 2, 1985. 

MAR Notice No. 8-58-22 23-12/12/BS 
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BEFO~E THE DEPAP~MENT OF REVENUE 
OF THE STATE OF MOI!TANA 

IN THE MATTER OF THE AMEND
MENT of Rules 42.22.1212, 
42.22.1215, and 42.22.1217 
relating to oil and gas net 
proceeds deductions. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the Proposed Amendment of 
Rules 42.22.1212, 42.22.1215, 
and 42.22.1217 relati.ng to 
oil and gas net proceeds 
deductions. 

1. On January 3, 1986, at 9:00a.m., a public hearing will 
be held in the SRS Auditorium, 111 Sanders, Helena, Montana, to 
consider the amendment of rules 42.22.1212, 42.22.1215, and 
42.22.1217 relating to oil and gas net proceeds deductions. 

2. The rules proposed to be amended can be found on pages 
42-2255 and 42-2256 of the Administrative Rules of Montan~. 

3. The rules as proposed to be amended prov-ide as follows: 

r.. 1985; TMP: 15-23-603 MCA, 

42.22.1215 DEDUCTIONS FOR DRILLING COSTS AND CAPJTAL EXPEN
DITURES (1), (2), (3), and (4) rf>main the same. 

(5) The amortization period for deduction of these capital 
expenditures shall begin~ w*~h ~he year e~ ~he ae~Hai eM~enai
~H~e aftd fte~ ~he yea~ when ~he ieaee e~ Hni~ went ~ft~e ~redHe
~ien with respect to natural gas production, on January 1 of the 
year production from a nonexempt gas well is first placed into a 

23-12/12/85 liAR Notice No. 42-2-312 
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15-23-604 MCA, 

42.22.1217 ADMINISTRATIVE AND OTHER OPERATIONAL COSTS (1) 
Remains the same, 

(2) All meRies money expended for fire insurance, liability 
and casualty insurance directly attributable to the operation 
and development of the well, workmen's compensation ~nsurance, 
performance or indemnity bonds required by the laws or rules of 
this state and for payment by operators to welfare and retire
ment funds

1

when required by wage contracts between operators and 
employees will be allowed as a deduction for net proceeds calcu
lations. Deductions for liabilit and casualt insurance and 
performance or ndemn~ty bon s are e ect or production 
years beginning on or after January 1, 1986. 

(3), (4), a.nd (5) remain the same. 
AUTH: 15-23-108 MCA, and Ch, 642, L. 1985: IMP: 15-23-603 MCA, 
and Ch. 642, L. 1985. 

4. The Department proposes to amend rules 42.22.1212, 
42,22,1215, and 42,22,1217 because Chapter 642, Laws 1985, 
amending SS 15-23-603 and 15-23-604, MCA, specifically provided 
for additional deductions in computing the oil and gas net pro
ceeds, Those deductions are: vehicle expense, liability and 
casualty insurance, and performance and indemnity bonds, This 
bill also changed the manner in which capital expenditures and 
drilling costs may be deducted, The proposed rule changes would 
bring the rules into conformity with the statutes and provide 
clarity as to their computation. 

5, Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Dawn Sliva 
Department of Revenue 
Legal Division 
Mitchell Building 
Helena, Montana 59620 

no later than January 10, 1986. 
6. Jim McClean, Agency Legal services, Department of Jus

tice, has been designated to preside over and conduct the hear
ing. 

7. The authority of the Department to make the proposed 
amendments is based on s 15-23-108, MCA, and Ch. 642, L. 1985. 

!·lAR Notice No. 42-2-312 23-12/12/85 
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The rules implement §§ 15-23-603, 15-23-604, MCA, and Ch. 642, 
L, 1985. ~ 

Certified to Secretary of State 12/02/85 

23-12/12/85 MAR Notice No. 42-2-312 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HORSE RACING 

In the matter of the amendments 
of 8.22.302 concerning board 
of stewards, 8.22.1052 con
cerning definitions of conduct 
detrimental to racing 

TO: All Interested Persons: 

NOTICE OF AMENDMENTS CON
CERNING 8.22.302 BOARD OF 
STEWARDS, 8.22.1502 DEFINI
TION OF CONDUCT DETRIMENTAL 
TO RACING 

1. On October 18, 1985, the Board of Horse Racing 
published a notice of amendments of the above-stated rules at 
pages 1455 through 1458, 1985 Montana hdministrative Register, 
issue number 19. 

2. The board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF HORSE RACING 
HAROLD GERKE, CHAIRMAN 

BY: ~-... L P. ~ 
KEITH L. COLBO, DIRECTOR 

Certified to the Secretary of State, December 2, 1985. 

Montana Administrative Register 23-12/12/85 
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llt:FUL{l:: '1llt.: Dt:PAKTrlL:~'H· ul' iUS'! 11'U'flON:., 
Uf THL S':li\.Lr.. Or J.1Uh.1..ni.'IA 

Ll Lttt= 1; ;.J L ter oi Lnt: amendment ol 
Rule ~0.:...413 Certification for 
dtetni.c;.l <h:peuu<'<•CY f!Crsonnel 

TO: Ail lut<!r<'~ted Persons 

t<~h iCC. (Jr i~.HENIJi!i:A~· UF 
AKl"l 20.:.>.41:1 CLl~·~J,._f_l
:.;ATI0i·• FlJ, Cit~t'liCAL 
L~~L~uL~CY ~t.:RSUHUEL 

1, On Thursday, August 29, 1985, lh<' U<!J.I<.<rtl>~«11t of 
Ln~titutiuns gave nutice ui proposed adopt.iOII or dlllt.llC!l.•ent. 
tu AR.t•i 20,3.413, certifJ.cat:ion for che~ucal uq.Jc•uduncy 
personnel, on page 1192 ut the Hontar.<.. /,urul.nistrativc 
~egister, issue No. 16. 

£, A public h<'aring was conducted by the Depccrtmcnt 
of lnstitucions on lhe proposed rules on September 27,_ 1985. 
Rubert Anderson, Administcator of the Alcohol and Drub Abus"' 
Division, appeared ou b<!half of th<! \Jepartwcnt. Daviti J. 
Campbell, of the Kimrock Foundaliuu of Billings, Huntana, 
presented d m<!morar,Jum and further te~tiiiect in support of 
the chan~e..;. 

:J. The principal reason for the amendment ot thiti .:ule 
is to cltbr up outdated lan~uage and to mure accurately 
d<'lin<!ale who may do coun~elir.5 iu alcohol progrums. llo 
comments \,ere r"'ceived that ur!;ed che nun-adoption of th.,~e 
rul0::;. 

'<· Rul.<c 20.3.413 was inadVeJ:"L:ently omitt:tu ir·om the 
adoption notice published Nover.~ber 14, l~U5 l.rl fhe t1ontana 
Adwl.r<l.strative Register, Issue No. 21. 

S. Based on the iurt:o;uin5 pursuaut: co ~he rulemdking 
authority of 53-24-105 HCA, the Depurtr.1cnt hereby ac.topts 
Rule ~O.J.413 as proposed. 

CCKTlFlED "iO THE SECRETAh.Y or· ::;·n,:.'E Dc·..:ocmber ;-:, l ')85. 

23-12/12/85 Montana Administrative Register 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the amend- J 
ments of 36.21.402 concerning) 
licensure nontransferable, J 
36.21.409 concerning super- J 
vision, 36.21.410 concerning J 
examinations, 36.21.413 con- J 
cerning renewals, 36.21.415 J 
concerning fees; repeal of J 
36.21.401 concerning Board J 
meetings, and adoption of new) 
rules outlining requirements J 
for contractors and drillers J 
1 icenses. J 

) 
) 

) 
) 
) 
) 
) 

NOTICE OF AMKNDMENTS OF 36.21. 
402 LICENSURE RESTRICTED TO 
NATURAL PERSONs--NONTRANSFER
ABLE, 36.21.409 SUPERVISION, 
36. 21.410 EXAMINATION, 36. 21. 
413 RENEWALS, 36.21.415 FEE 
SCHEDULE, REPEAL OF 36.21.401 
BOARD MEETINGS, AND ADOPTION 
OF NEW RULES UNDER SUB-CHAPTER 
4, 36.21.403 R!)'JUIREMENTS FOR 
CURRENT LICENSED WATER WELL 
CONTRACTORS, 36.21.405 CONTENTS 
OF CONTRACTOR'S LICENSE, 36.21. 
406 CONTENTS OF DRILLER'S 
LICENSE, 36.21.407 CHANGE IN 
RESPONSIBLE CONTRACTOR, 
36.21.408 DRILLER COMPLETION OF 
EXAMINATION, 36.21.411 BOND 
REQUIREMENTS, 36.21. 412 
APPRENTICES 

1. on October 17, 1985, the Board of Water Well Contractors 
published a notice of proposed amendments, repeal, and adoptions 
of the above-stated rules at pages 1496 through 1503, Montana 
Administrative Registrar, issue number 19. 

2. Two letters of comment were received. one from Larry 
Jennings questioned whether an individual could be a "hired hand" 
and not an apprentice under proposed rule VII. A letter has been 
sent to Mr. Jennings explaining that those individuals whose 
duties are not directly related to the actual drilling of the 
wells are not considered apprentices. Mr. Jennings also 
questioned the increased fees with relationship to inspectors and 
investigation of complaints. The ability to utilize the 
Department of Natural Resources and Conservation field offices 
for inspection and investigation was also explained by letter to 
Mr. Jennings, along with the fact that the fees are set to 
adequately cover program area costs. 

Mr. William Lake also wrote requesting a hearing. Mr. Lake 
expressed concerns over construction standards and penalties for 
non-licensed persons drilling water wells, which he wanted to 
address at a hearing. These items were not addressed in the 
proposed notice and Mr. Lake was advised that he could attend a 
Board meeting to discuss the concerns with the Board. He stated, 
in his letter, that he was, for the most part, in favor of the 
proposed rules. 
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The Board office received several phone calls asking for an 
explanation on whether a contractor also had to carry a driller's 
1 icense. These people were assured that if they had a 
contractor's license and bond, they did not need to have a 
separate driller's license. 

No other comments or testimony were received. 
3. The Board has amended, repealed and adopted the rules as 

proposed with the following exception: Rule VII contains a 
typographical error in subsection (5) and should read as 
follows: (new matter underlined, deleted matter interlined) 

"36.21.412 APPRENTIC~S (1) ••• 
(5) The Board may, upon application and request, approve 

equivalent experience under a f!efi-·H.1!!t.eo aon-lice·nse.&! water well 
contractor or driller, if the experience w.as in a state other 
than Montana and if the Board is satisfied that the experience 
wes bbe ~u!valent of working under a licensed water well 
eoRt~acter ~ Montana. The Board may approve other experience as 
Elol!!liiv·alent i!!IB it finds appropriate. 

(6) ••• " 

BY: 

DEPARTMEN'l' OF NATURAL Rt:SOURCES 
AND OONSERITATION 

ce..:-ti.f·i'l!!.t! ~ l!lllle ~r'e't'ary of State, December 2, 1985. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of New Rule I (42.15.309) 
relating to social security 
benefits taxation. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of New 
Rule I (42.15.309) relating 
to social security benefits 
taxation. 

1. On September 26, 1985, the Department puhlished notice 
of the proposed adoption of Rule I (42.15.309) relating to 
social securit~ benefits taxation at pages 1378 and 1379 of the 
1985 Montana Adminis~rative Register, issue no. 18. 

2. The Department has adopted the rule with the following 
changes: 

42.15.309 MONTANA MODIFIED ADJUSTED GROSS INCOME (1) 1 (2) 1 

(3), (4), and (5) remain the same. 
(6) A married person filing separately . on the same form 

must claim $16,000, ae a eaee ame~~~ one-half of the base amount 
as allowed by section 86 of the internal revenue code. 

(7) Remains the same. 
AUTH: 15-30-305 MCA, and Ch. 682, L. 1985; IMP: 15-30-111 MCA, 
and Ch. 682, L. 1985. 

3. The above change to rule I (42.15.309) was made by the 
Department to clarify the source of the $16,000 figure used in 
subsection (6). No comments or testimony were received. 

4. The authority of the Department to make the proposed 
adoption is based on § 15-30-305, MCA, and Chapter 682, L. 1985, 
and the rule implements § 15-30-111, ~!CA, and Chapter 682, L. 
1985. 

Certified to Secretary of State 12/02/85 
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VOLUME NO. 41 OPINION NO. 3 7 

CI'I'IES AND TOWNS - Elections conducted on partisan or 
nonpartisan basis; 
LOCAL GOVERNMENT STUDY COMMISSIONS - Effect of election 
conducted on alternative form of government; 
~<!ONTANA CODE ANNOTATED - Sections 2-16-501, 7-3-113, 
7-3-121 to 7-3-161, 7-3-141 ( 1) {b), 7-3-171 to 7-3-193, 
~-3-185 Ill {b), 7-3-201 to 7-3-224, 7-3-219 {1); 
~mNTANA CONSTITUTION- Article XI, sections 3(1), 9(1); 
REVISED CODES OF MONTANA, 1947 - Sections 16-5115,1, 
47A-3-203, 47A-3-203 (h) (i). 

HELD: 1. Malta's local elections must be conducted on a 
partisan basis in the future, unless the 
voters adopt a different plan of government. 

2. Those local public officers who were elected 
on a nonpartisan basis after May 2, 1977, 
served as de facto officers and their official 
acts should be regarded as legal. Local 
officeholders who were elected on November 5, 
1985, may exercise their duties in the same 
manner. 

Willis M. McKeon 
Phillips County Attorney 
Phillips County Courthouse 
Malta MT 59538 

Dear Mr. McKeon: 

2 December 1985 

You have requested an opinion on several questions which 
are related to the basic issue of whether local 
elections in the city of Malta should be conducted on a 
partisan or a nonpartisan basis. 

Your inquiry arises from research carried out by the 
existing ~!alta Local Government Study Commission. The 
Commission has submitted a series of questions to the 
Phillips County Clerk and Recorder, who serves as the 
local election administrator. In order to understand 
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the exact nature of these questions, some background is 
in order. 

Until the mid-1~70s, local governments developed through 
many years of growth and statutory change. There was no 
single local government code as such. Existing statutes 
were confusing, contradictory, scattered, and 
repetitive. As a result, pressing local problems were 
unresolved or postponed. Schuman v. Stujy~ission of 
Yellowstone ~. 176 Mont. 313, 317, 58 P.2a 291, 
294 (1978). In 1972, the ne~1 state constitution 
required ti:lat the Legislature provide for the adoption 
of statutcrry forms of government and for a local 
government review process. Sections 3 ( 1) and 9 ( 1) of 
Article XI of the 1972 Montana Constitution state: 

Section 3. Forms of qovernment. (1) The 
legislature shall provide methods for 
governing local government units and 
procedures for incorporating, classifying, 
merging, consolidating, and dissolving such 
units, and altering their boundaries. The 
legislature shall provide such optional or 
alternative forms of government that each unit 
or combination of units may adopt, amend, or 
abandon an optional or alternative form by a 
majority of those voting on the question. 

~fii; ~. Jliiiiiil.t;: f"vtll ~ l.9£e.!_ ~overnment. 
'leq~r s 1, wit.hin four years 

of ~ ~~lfiaa~an of this constitution, 
provide p~aauras requiring each local 
government unit or combil'lation of ani ts to 
review its structure and submit one 
alternative form of governme~ the 
qualified electOrs at the next general or 
special election. [Emphasis added.] 

In 1975, the Legislature implemented the above-quoted 
sections of the new constitution by enacting various 
local goven'lment statutes which defined existing 
governmental forms and provided for several alternative 
forms. Of particular interest for the City of Malta, 
which had a mayor-council form of government, was the 
enactment of section 16-5115.1(1), R.C.M. 1947 
(currently codified as section 7-3-113, MCA). Section 
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16-5115.1(1), R.C.M. 1947, provided that if a local 
government, organized under the general statutes 
authorizing the mayor-council form of government, did 
not adopt a new form of government, then it was governed 
by certain statutes after May 2, 1977, including one 
requiring partisan elections. § 47A-3-203(h) (i), R.C.M. 
1947, currently codified as § 7-3-219(1), MCA. The 
Legislature's power to define those forms of government 
that existed where alternative forms were not adopted 
was upheld in Schuman, ~~· 578 P.2d at 295. 

As mandated by Article XI, section 9(1) of the 1972 
Montana Constitution, and implemented by the local 
government legislation passed in 197:,, a Malta Local 
Government Study Commission was formed in 1974. Its 
duties included reviewing the form of government that 
was already in place and submitting to the voters at the 
next election a choice between the existing form and an 
alternative. The Study Commission sought advice from 
local organizations and government officials, held 
public hearings, and surveyed citizen attitudes over a 
two-year period. It is clear from the Commission's 
final report that it had determined that the form of 
government best suited to the people of Malta was a 
mayor-council form of government, with elections 
coaducted on a nonpartisan basis. Nonpartisan elections 
llad l!>een conducted in the past in Malta; however, the 
newly-enacted section 16-5115.1(1), R.C.M. 1947, 
required that those cities which kept the mayor-council 
form of government, without adopting one of the new 
alternative forms of government, must conduct partisan, 
rather than nonpartisan elections. Of the s€veral 
alternative forms of government provided by the 
L~gislature, which are currently set forth in Title 7, 
chapter 3, parts 2 to 7, HCA, one of them authorized a 
mayor-council structure with nonpartisan elections as 
one of its features. §§ 7-3-201 to 224, MCA. This was 
the alternati"e form of government which the Malta Study 
Commission recommended to the voters in 1976. 

Before the November election of 1976, the Malta Local 
Government Study Commission published its final report 
in the local newspaper, as it was required by law to do. 
Copies of the report were made available to the public 
three months before the election. The report explained 
that in order for Malta to continue conducting its local 
elections on a nonpartisan basis, voters must approve 
the recommended alternative to the existing form of 
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government. While both options included the 
mayor-council form of government, the type of elections, 
i.e., partisan versus nonpartisan, was the 
distinguishing feature. The following excerpts are from 
the 1976 final report of the Malta Local Government 
Study Commission. 

In this final report we obey the mandate of 
the 1972 constitution and the state 
legislature in presenting one alternative form 
of government. Because the overwhelming 
majority of those interviewed, those who 
attended our meetings, and those who responded 
to our surveys favored retaining the present 
form of government with no changes except 
changes which can be made within the structure 
of the present form, we submit an alternative 
form which contains no drastic change but 
still provides for a simplification which 
constitutes enough of a change to qualify as 
an alternative form according to the 1972 
constitution and state law. 

SUMY~RY OF RECOMMENDATIONS 

The Malta Local Government Study Commission 
thoroughly studied Malta's present form of 
city government, and examined the alternative 
forms of government available under state law. 
We present the followin_5l as the most 
satisfactory alternative form of city 
qovernment. 

l. The City of Malta shall adopt, effective 
May 2, 1977, the Mayor-Council form of 
government, with general government powers. 
It will differ from the existing form only in 
that its elections shall be non-partisan. 

2. The question for the adoption of this 
alternative form or the retention of the 
present form shall be submitted to the voters 
of the City of Malta on November 2, 1976, in 
the following form: 
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OFFICIAL BALLOT 

BALLOT ON ALTERNATIVE FORM OF LOCAL 
GOVERNMENT FOR THE CITY OF MALTA 

VOTE FOR ONE 

For adoption of the Council-Mayor form of 
government, with general government 
powers, with elections conducted on a 
non-partisan basis, as proposed in the 
report of the Local Government Study 
Commission. 

For the existing form of City Government, 

The Study Commission's hearings and interviews 
with the public have shown that they do not 
want any substantial change in the form of 
city government. In their study of the 
present form, the Study Commission noted that 
the present form does not rule out partisan 
elections. If one or more candidates for city 
office filed on a party ticket, the city would 
have to conduct a primary election, followed 
by a general election. The Study Commission 
feels that city councils of smal_! ~ 
should ~ ~ controlled ~ ~ polit~cs or 
divided along ~ lines. Therefore, they 
propose as the alternative form that City ~ 
Malta elections .shall be non-partisan. Th~s 
is the only difference between the present 
forrn and the alternative form. Both are 
Ma'YOr-COiinciT" forms with general Government 
powers. [Emphasis added.) 

The final report went on to provide £.ample certificates, 
one for the establishment of the "existing" plan of 
government and one for establishment of the "proposed" 
form. In the sample certificate for the "existing" 
plan, the Study Commission referred to section 
47A-3-203 (h) (i), R.C.M. 1947, which is quoted as 
requiring partisan elections. By contrast, the sa!!'.ple 
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certificate for the "proposed" plan 
requirement for nonpartisan elections. 

cites the 

The above-quoted portions of the final report are not 
the only efforts made by the 1976 Study Commission to 
explain the difference between the existing form of 
government and the proposed alternative. Two charts 
that were attached to the final report contain further 
pertinent information for the voter. One chart contains 
columns showing the characteristics of the two different 
forms of government. For the category called 
"Elections," the column for "Present Form" of government 
reads "partisan;" the column for the "Proposed Form" of 
government reads "non-partisan." In the "Comment" 
column the following statement appears: 

This is the only change in the proposed form. 
Under present form, if a candidate filed on a 
party basis, city would have to hold a primary 
election. 

The second chart is an organizational chart showing that 
the city electorate elects the city council, with a 
notation that under the "present form" there would be 
partisan elections and under the "proposed form" there 
would be nonpartisan elections. 

With that explanation offered to the voters by the Malta 
Local Government Study Commission, the proposed 
alternative form of government was voted on in November 
1976. The final vote in the 1976 election was: 

--305 votes cast for the alternative 
(Council-mayor form of government ..• with 
elections conducted on a non-partisan basis, 
as proposed in the report of the Local 
Government Study commission); 

--650 votes cast for the existing form of 
government. 

Following the 1976 election, the chairman of the Study 
Commission filed with the proper authorities a 
"Certificate Estilblishing Ratified Plan of Government 
for Malta, Montana,• indicating that the ratified 
government would be organized under section 47A-3-203, 
R.C.M. 1947, including subsection 3 (h) (i), which 
required partisan elections. However, the City of Malta 
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continued to conduct its local elections on a 
nonpartisan basis, and apparently the practice was not 
seriously questioned until the currently-existing Local 
Government Study Commission began its research. 

This rather lengthy recitation of the results of the 
1976 local government review in Malta is meant to 
explain the origins of the following questions which you 
have posed: 

1. Are the local elections of the City of 
~lal ta to be conducted on a partisan or a 
nonpartisan basis? 

2. If the elections are and were to be 
conducted on a partisan basis from and 
after May 2, 1977, how is the validity of 
the elections conducted on a nonpartisan 
basis prior to 1985 affected? 

3, If the elections prior to 1985 are 
invalid, what effect does this have on 
the status of the currently elected city 
officials who have not completed their 
terms in office and what effect does this 
have on the validci ty of the laws and 
regulations which the elected city 
officials have enacted during their 
terms? 

4. Currently, a nonpartisan election for 
city government is set for November 5, 
1985. If the Malta elections are to be 
conducted on a partisan basis, which 
steps would be taken to assure the 
valjdity of this 1985 election? 

Although it is easy to understand how an uninformed 
voter could be misled into believing that a vote for the 
"existing" form of government was a vote for not only 
the old form of government, but also all of its 
features, the voters were advised otherwise. The final 
report of the Malta Local Government Study Commission 
informed voters of the implications of their votes. It 
explained that in order to continue with nonpartisan 
elections the alternative, which was recommended by the 
Commission, should be adopted. 
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This is nnt a case where electors were deprived of a 
right to vote or where there was any debasement or 
dilution of their votes. See ~urger v. ~· 364 F. 
Supp. 504, 511 (D. Mont. 1973). There is no sugqestion 
that the final report of the Malta Study Comm~s~ion was 
intended to misrepresent any facts or mislead the 
voters. To the contrary, the final report of the Study 
Commission clearly advised the voters of the difference 
between a vote for the "existing" form of government and 
,'! vote fGr the Commission's proposed alternative. In 
Kohler v. Tugwell, 292 F. Supp. 978 (E.D. La. 1969), 
plaintiffs complained that the ballot's description of a 
proposed constitutional amendment misled voters beca~se 
it was inartfully worded. The court agreed that the 
ballot language was confusing, but upheld the election. 

It is apparent that the text is so turgid that 
it would be difficult to say that any ballot 
designation could describe it accurately .... 
They [voters] must come to the polls prepared 
in advance to vote on the amendments if they 
are to vote with any semblance of 
understanding. The procedure followed by 
Louisiana does not deprive the plaintiffs of 
Due Process for it is sufficient that 
Louisiana's voters were informed by the ballot 
of the subject of the amendment, were given a 
fair opportunity by publication to consider 
its full text, and were not deceived by the 
ballot's words. 

292 F. Supp. at 980-81. 

I conclude that because the Malta voters in 1976 were 
advised by publication of the implication of their votes 
on a form of government, the results of the election are 
binding. Thus, when the voters adoptt'd the "existing" 
form of government, partisan election~ became a feature 
of Malta's mayor-council form of government, as of 
May 2, 1977, by operation of section 16-5115.1(1), 
R.C .M. 194 7. 

Should the voters of Malta desire that local elections 
legitimately be conducted on a nonpartisa~ basis, they 
may still opt for the plan of government provided fllr in 
sections 7-3-201 to 224, ~!CA. That form of gO"ernment 
allows voters to adopt a mayor-council structure with 
either pa~tisan or nonpartisan elections. See 
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§ 7-3-219, MCA. The procenures for recommending such a 
change are set forth in sections 7-3-121 to 161, MCA 
(petition for alteration), and sections 7-3-171 tu 193, 

MCA (recommendation of study commission) . The specific 
authority to propose a new plan of government by 
petition is found in section 7-3-141 (1) (b), MCA. A 
study commission's authority is found in section 
7-3-185 (l) (b), MCA. 

Your second and third questions deal with the validity 
of those local elections held in Malta ;o;ince May 2, 
1977, which have been conducted on a nonpartisan basis, 
and the legality of actions taken by local officers who 
were elected during that time. Where there has been an 
irregularity in the conduct of an election due to an 
honest misapprehension of the law, courts have generally 
agreed that the elected officers are "de facto" 
officers, who may perform duties under color of righa. 
63A Am. Jur. 2d ~ OfficPAAs ~ Em~~~ ~§ 578-79; 
28 Am. Jur. 2d Elections § 226. The circumstances 
surrounding Malta's local elections do not sugges·t bad 
faith on the part of election officials. Therefo~e, it 
is my opinion that those officers who were elected to 
local office after May 2, 1977, served as de faeto 
public officials and their official acts should be 
regarded as legal. The affairs of society cannot be 
carried on in any other way. See State ex rel. Fl~nn v. 
Ellis, 110 Mont. 43, 50, 98 P.2d 879, 882-83 (1940); 
State ex rel. Buckner v. Mavor of Butte, 41 Mont. 377, 
386-87;- fll9 P.2d 710, 71'2=13- (1910) 1 3 McQuillin 
Municipal Corporations §§ 12.106-07 (3d ed. 1982). 

Your last question concerns the recently-held election 
of November 5, 1985, whiC"h Has conducted on a 
nonpartisan basis. As has already been discussed, those 
officials who "ere elected at this past election may 
exerc~se their duties as de facto officers. The 
statutory procedure for filling vacancies does not 
apply, since no vacancies can be said to exist under 
section 2-16-501, MCA. See conb(f '-'· state, 42 st. 
Rptr. 120, 124, 693 P.2d s47; 550 985). ~s, unless 
vacancies should occur, ~s defined in section 2-16-501, 
MCA, there is no '1eed to address this matter, and the 
incumbent de "acto officeholders may serve throughout 
the remainder of their terms. However, the next local 
electior- in Malta should be conducted on a partisan 
busis unless an altern<1tive has been adopted hy the 
voters. 
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THEREFORE, IT IS MY OPINION: 

1. Malta's local elections must be conducted on a 
partisan basis in thQ future, unless the 
voters adopt a different plan of government. 

2. Those local public officers who were elected 
on a nonpartisan basis after May 2, 1977, 
served as de facto officers and their official 
acts should be regarded as legal. Local 
officeholders who were elected on November 5, 
1985, may exercise their duties in the same 
manner. 
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NOTICE OF FUNCTIONS'OF'ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secrets['y of State. Proposals of the Depa['tment 

of Revenue a['e reviewed only in rega['d to the procedura 1 

requirements of the Montana Administ['ative Procedure Act. The 

Committee has the autho['ity to make recommendations to an agency 

regarding the adoption, amendment, 0[' repeal of a ['Ule or to 

request that the agency p['epa['e a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the membe['s of the Legislature to dete['mine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

membe['S o:r the public to appea[' before 1 t 0[' to send it wd tten 

statements in order to bring to the Committee's 

difficulties with the existing o[' proposed rules. 

attention any 

The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: Administ~ative Rules of Montana {ARM) is a 
looseleaf compilation by department of all 
~ules of state departments and attached boa~ds 
p~esently in effect, except ~ules adopted up to 
three months previously. 

Montana Administrative Registe~ {MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules p~oposed by 
agencies, notices of rules adopted by agencies, 
and interp~etations of statutes and ~ules by 
the atto~ney general {Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
registe~. 

Use ot·the Administ~ative Rules of Montana (ARM): 

Known 
Subject 
Matte~ 

Statute 
Numbe~ and 
Depa~tment 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to c~oss ~eference table at end of each 
title which list MCA section numbe~s and 
corresponding ARM ~ule numbe~s. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through September 
30, 1985. This table includes those rules adopted during the 
period October 1, 1985 through December 31, 1985, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adepted rulemaking, it is 
necessary to check the ARM updated through September 30, 1985, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1985 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I-II 

I-X 

2.21.122 

2.21.133 
2.21.216 
2. 21.6705 

~rement Board) 
~~re to AllQW a Retired Member to Designate a 
Pi'terent BeB&ficiary and Select a Different 
Retirement Option, p. 1596, 1670 
Written Requests Required for a Refund Below a 
Certain Amount. Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598 
Minimum Standards for the Administration of a 
P~bationary Period for state Employees, p. 1043 
and other rules - Administration of Sick Leave, p. 
865, 1237 . 
Administration of Sick Leave, p. 1657 
Annual Vacation Leave, p. 1441 
and other rules - Administration of the Employee 
Incentive Awards Program. p. 1660 

AGRICULTURE, Department of, Title 4 

Emergency Rule - Annual Assessment on Wheat and 
Barley, p. 1014 

I-II Establishing Fertilizer Assessments and Reporting, 
p. 1448, 1855 

I-IV Establishment of a Rural Assistance Loan Program, 
p. 527' 1015 

I-V Grading of Certified Seed Potatoes, p. 711, 1146 
I-VI Emergency Rules - Cropland Insect and Spraying 

Program, p. 772 
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4.9.401 

4.14.305 
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and other rule - Emergency Amendment Extending Hail 
Insurance Coverages for the 1985 Crop to October 
31, 1985, p. 1606 
Annual Assessment on Wheat and Barley, p. 1183, 
1555 
and other rule - Applicant Eligipility - Tax 
Deduction, p. 628, 1016 

STATE AUDITOR, Title 6 

I-V 

I-VI 

I-IX 

I-X 

6.2.101 

Comprehensive Health Care Association and Plan, p. 
531, 1322 
Joint Rulemaking with Human Rights Commission. 
Discrimination in Insurance and Retirement Plans, 
p. 1049 
Emergency Rules Relating to Unfair Trade Practices 
on Cancellations, Non-renewals, or Premium 
Increases o£ Casualty or Property Insurance, p. 
1147 
Unfair Trade Practices on Cancellations, Non
renewals, or Premium Increases of Casualty or 
Property Insurance, p. 1450 
and other rules - Incorporation of Attorney 
General's Model Procedural Rules Py the Insurance 
Department - Proce~ral Rules for Contested Case 
He«·rinqs Befere the Securities Depa·rtment, p. 870, 
1238 

COMMERCE, Department of, Title 8 

I-II 

I-V 

(Board of 
8.8.2803 

(Board of 
8.10.405 

(Board of 
8.14.401 

(Board of 
I-X 

Administration of the Federal Community Development 
Block Grant Program, p. 305, 688 
Application for Fireworks Wholesaler Permit -
Contents of Fireworks Wholesaler Permit, p. 536, 
916 
Emergency Rules Controlling Use of the South Bay 
Area of Seeley Lake by Seaplanes, p. 683 

Athletics) ' 
and other rule - Prohibitions - Referee, p. 1185, 
1608 

Barbers) 
and other rules - Fee Schedule - Qualifications for 
Examination for Out-of-State Applicants - General 
Requirements - Apprentice Barbers, p. 1187, 1609 

Cosmetologists) 
and other rules - Expanding Existing Cosmetology 
Rules to Incorporate Manicuring Specifications 
Granted by the 1985 Legislature, p. 1807 

Dentistry) 
Dental Procedures Involving the Administration of 
Anesthetics - Training and Monitoring Requiremeots 
- Inspecting and Approving Den~l Practice 
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Facilities in Which Anesthetics are Administered, 
p. 1672 
and other rules - Allowable Functions for Dental 
Auxiliaries - Examination - Fee Schedule for Dental 
Auxiliaries - Identification of Dentures -
Application to Convert Inactive Status License to 
Active Status License for Dentists and Dental 
Hygienists, p. 715, 1323 

(State Electrical Board) 
8.18.407 Fee Schedule - Examination Fee, p. 873, 1239 
(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Traineeship Requirement and 

Standards - Fees - Examination • Renewals - Address 
Change - Code of Ethics - Hearings - Disciplinary 
Actions - Fines - Purchaser Recision Rights -
Continuing Education, p. 1822 

(Board of Horse Racing) 
8.22.302 and other rules- Board of Stewards - Licenses 

Issued for Conducting Wagering on Horse Racing 
Meetings - Definition of Conduct Detrimental to 

8.22.612 
(Board of 
8.28.406 

8.28.501 
(Board of 
8.30.402 

Racing, p. 1455 
Veterinarian: Official or Track, p. 391, 775 

Medical Examiners) 
and other rules - E.C.F.M.G. Requirements -
Reciprocity - Examinations - Annual Registration 
and Fees - Fee Schedule - Graduate Training 
Requirements for Foreign Medical Graduates, p. 366, 
687 
Approval of Schools, p. 1055, 1395 

Morticians) 
and other rules - Applications - Internship -
Examinations - Inspections - Morticians 
Qualifications - Continuing Education, Conditional 
Permission to Practice While on Inactive Status, p. 
1271, 1610 

(Board of Nursing) 
8.32.402 and other rules - Licensure by Examination -

Temporary Work Permit - Preparation of Licenses -
Conduct of Nurses - Consideration of Reapplicaton 
for a License After Previous Denial, Revocation or 
Suspension - Officers - Duties of Members -
Standards for Nursing Practice, p. 1056, 1556, 1753 

(Board of Pharmacy) 
8.40.1215 and other rules -Additions, Deletions and 

Rescheduling of Dangerous Druqs - Prescription 
Requirements - Records of Dispensing - Transfer of 
Prescriptions - Computer Regulations - Definitions 
- Automated Data Processing Systems - Security, p. 

(Board of 
I 
(Board of 
8.50.437 

630, 1017 
Physical Therapy Examiners) 
List of Licensed Physical Therapists, p. 370, 687 

Private Security Patrolmen and Investigators) 
Fee Schedule, p. 1275, 1600 
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(Board of Radiologic Technologists) 
8.56.402 and other rules - Applications - Certificate of 

Licensure - Renewals - Duplicate or Lost Licenses -
Definitions - Permit Applications • Temporary 
Permits - Verification that Temporary Permit 
Applicant can Safely Perform X-Rays without 
Endangering the Public - Permit Restrictions -
Approval of Physician Specializing in Radiology -
Permits - Course Requirements for Limited Permit 
Applicants - Permit Examinations - Fees - Renewals, 
p. 721, 1152 

Realty Regulation) (Board of 
I 
8.58.406 

Continuing Education, p. 1832 
and other rule - General Licensure Requirements -
Fee Schedule, p. 1277, 1754 

(Board of Sanitarians) 
8.60.407 and other rules - Applications - Minimum Standards 

for Registration - Registration Exam and 
Certificates - Annual Renewala - Fee Schedule, p. 
874, 1239 

(Social Work Examiners) 
8.61.404 Fee Schedule, p. 878, 1239 
(Board of Speech Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Continuing Education When 

Required, p. 1190, 1611 
(Board of Veterinary Medicine) 
8.64.101 and other rules - Board Organization - Procedural 

Rules - Public Participation Rules - Temporary 
Permits - Annual Renewal of Certificate of 
Registration - Continuing Education - Forfeiture of 
License and Restoration, p. 393, 775 

(Building Codes Bureau) 
8.70.101 and other rules- Incorporation by Reference of 

Uniform Building Code, Uniform Housing Code, 
Uniform Code for the Abatement of Dangerous 
Buildings, Model Energy Code, Uniform Mechanical 
Code, Uniform Plumbing Code, Safety Code for 
Elevators and Escalators, CABO One and Two Family 
Dwelling Code, Part II Uniform Federal 
Accessibility Standards, Carnivals, Fairs, outdoor 
Concerts and Similar Amusement Establishments and 
Other Public Assemblies of a Temporary Nature, p. 
1680 

8.70.407 Electrical Inspection Fees, p. 1693 
(Bureau of Weighta and Measures) 
I Metric Packaging of Fluid Milk Products, p. 731, 

1153 
(Financial Bureau) 
I Supervisory Feee for Building and Loan 

Associations, p. 398, 776 
8.80.104 Semi-annual Assessments for State Banks, Trust 

Companies and Investment Companies, p. 397, 776 
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(Board of f1ilk Control) 
8.86.301 and other rules - Class I Producer Formula -

Establishing a Statewide Pooling Arrangement with a 
Triggered Base Plan as a Method of Payment of Milk 
Producer Prices, p. 1459 

(Montana Economic Development Board) 
8.97.301 and other rules - Definitions - Review of 

Application by Administrator - Board Review of 
Applications, p. 402, 915 

8.97.301 and other rules - Definitions- Criteria for 
Determining Eligibility - Description of Economic 
Development Bond Program - Bonding Limit -
Eligibility Requirements - Applications and 
Financing Fees, Costs and other Charges - Loans to 
Capital Reserve Account on Guarantee Fund - Loan 
Loss Reserve Fund, Investment Authorized by Rule -
Purchase of Guaranty of Debentures of QUalified 
Montana Capital Companies, p. 1066, 1073, 1077, 
1080, 1082, 1557, 1558 

8.97.505 Eligibility Requirements, p. 307, 690 
8.97.701 and other rules- Definitions- Scope of Subchapter 

7 - Closing Requirements - Montana Cash 
Anticipation Financing Program - Application 
Procedure for the Montana Cash Anticipation 
Financing Program - Financial Requirements and 
Covenants - Terms, Interest Rates, Fees and Charges 
and Closing Requirements, p. 399, 915 

(Board of Housing) · 
Zero Notiee of Public Hearing - knnual Policy Statement 

Report by the Montana Board of Housing with Respect 
to H~sing, Development and Low Income Housing 
Assistance Which Such Board will Follow for Issuing 
Qualified Mortgage Bonds and Mortgage Credit 
Certificates, p. 1834 

(Aeronautics Division) 
8.120.201 and other rule- De£initions- Fees, p. 1279, 1755 
(Science and Technology Development Board) 
I-XXXIX Operations of the Science and Technology Board, p. 

1836 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1003 Destruction of Special Education Personally 

Identifiable Information, p. 879, 1241 
10.16.1902 Special Education Proqram Narrative, p. 879 
(Board of Public Education) 
I Test for Certification, p. 264, 1018 
10.55.406 and other rule - Guidance and Counselinq: Hiqh 

School, Junior High School, Middle School and 7th 
and 8th Grades Funded at High School Rates -
Guidance and Counseling: Elementary, p. 1601 

10.57.301 Experience Requirement for Counselors, p. 637, 1396 
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10.58.702 and other rules- School Principals • School 
SUperintendent• - School Principal• and. 
superintendents, p. 639, 1397 

(Montana Art• Council) . 
I-VIII Specifying Criteria Applied. by the CUltural and. 

Aesthetic Proje;::ts Aclvisory C0111111ittee in the 
Evaluation of Grant Propoaala, p. 1282, 1756 

FISH, WILDLIIi'E AND PAIU<S, Departlllent of, Title 12 

I-VI 
I-IV 
I-VI 

I·X 

12.3.106 

12.6.502 

12.6.902 

12.9.207 

Reporting and Tattooing of Beara, Wolves, Tigers, 
Mountain Liona and. Coyotes Captured or Held in 
Captivity, p. 1465 
Migratory Game Bird Avicultural Permits, p. 1471 
Fish and.Game Crimeateppara Program, p. 1474 
Management of Recreational Use of Rivera and 
Streams; p. 405, 917 
Pre•ervation of CUltural Resources on Landl!l 
Controlled by the Department, p. 1293, 1762 
Hunting by Certain Disabled Pereons from Parked 
Vehicle•, p. 1468 
and other rulea - Conduct of OUtfitter Examination 
- Licensing and Bndora•~nent of Guides • Definition 
of Hunting success tor Advertising, p. 309, 778 
U•e of Beata and other Craft on Castle Rock 
Reservoir, p. 1298 
Sealey Lake Game Preserve, p. 1696 

ijEALTH AND ENVIP,ONMENTAL SCI!p!C!S, Dapartiii~IDt of, Title 16 

I-II 

I-II 

I·IV 

I-VII 

I-XVII 

I-XXX 

16.8.701 

16.10.203 

16.10.634 

Certificate of Need - Defining Lonq-tara Care -
Provision of Long•ter~n Care and Swing-bad Services 
in Health'Care Facilities, p. 996 
Certification of Wood. Stoves or Other Combustion 
Devices for Tax Credit Purposes, p. 1477 
Establishing a Protocol for Probation & Termination 
of Local Family Planning Programs, p. 998, 1332 
Health and Sanitation Standards for Youth Ca~nps, p. 
454, 889 
Standard.& and Criteria Relating to Health, Safety 
and Physical Well-being in Schools, p. 443, 882, 
1479 
Standards for Construction and Operation of 
Swimming Fools and Spas • Regulation, In~ction 
and Enforcement, p. 411, 782 
and other rules ~ Definitions - Circumvention -
Definitions• PSD ~ Per~nits - NSPS - Hazardous Air 
Pollutants ~ Visibility Frotection, p. 330, 1326 
and other rules - MiniiiiUIIl Requireaenta for the 
Design, Construction, Operation and Equipment of 
Food. Service EatabliBhmenta, p. 538, 928 
and other rule• - Structural Requirements for 
PUblic Accommodations - Water Supply System 
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Standards - Sewage System Standards - Laundry 
Facility Requirements - Housekeeping and 
Maintenance Standards, p. 436, 779 

16.10.902 Setting Standards to Protect Health and Water 
Quality which Must Be Met By Private Campgrounds, 
p. 551, 933 

16.10.903 and other rules- Health and Environmental 
Standards for Labor Ca~ps - Standards Work Camps 
Must Meet Concerning Construction; Water Supply; 
Sewer; Food Service; Solid Waste Disposal: Insect, 
Weed and Rodent Control; - Equipment and 
Maintenance Requirentents for Work Camps, p. 552, 
934 

16.24.201 and other rules - Requirements for Testing of 
Newborns for Inborn Errors of Metabolism - When a 
Newborn Needing an Exchange Transfusion Must Be 
Tested, p. 1300, 1612 

16.28.201 and other rule - Emergency Amendment pertaining to 
Reportable Diseases, p. 372, 1765 

16.32.501 and other rule ~ Reportable Tumors - Tumor Records 
Which Must be Kept by an Independent Laboratory, p. 

"1480, 1857 
16.38.301 and other rules - Laboratory Fees for Air -

Microbiological - Solid and Hazardous Waste -
Occupational Health Analyses, p. 316, 797 

16.38.302 Laboratory Fees for Water Analyses, p. 313, 799 
16.44.202 and other rules - Standards Applicable to Hazardous 

Waste Generators and Treatment, Storage and 
Disposal Facilities, p. 231, 691 

HIGHWAYS, Department of, Title 18 

18.6.202 and other rules - Regulation of Outdoor 
Advertising, p. 1482 

INSTITUTIONS, Department of, Title 20 

I-IV 

20.3.202 

Standards for Chemical Dependency Educational 
Courses provided by State-Approved Treatment 
Programs, p. 1371 
and other rules - Certification and Evaluation of 
Alcohol Programs, p. 1192, 1768 

JUSTICE, Department of, Title 23 

I 

I 

23.3.231 

Safety Equipment Requirements for Trailers Used for 
Hauling and Spreading Fertilizer, p. 643, 1858 
Completion and Filing of Final Disposition Reports, 
p. 1698 
and other rule - Probationary Driver's Licenses
Restrictions on Probationary Driver's Licensee, p. 
1083. 1398 
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and other rules - Alcohol Analysis, p. 1086, 1560, 
1614 
and other rules - Transfer of Motor Carrier Safety 
Standards from the Public Service Commission, p. 
642 
and other rules - Sale, Installation and Service of 
Fire Protection Equipment, p. 564, 936 

LABOR AND INDUSTRY, Department of, Title 24 

I-VI 

Minimum Wage Rates to be Paid on Public Contracts -
Annual Adoption of Standard Prevailing Rate of 
Wages, p. 1846 
Wage Rates to Be Paid to Laborers an 
Projects and To Specific Obligations 
and Agencies Entering Into Contracts 
Works, p. 1306, 1859 

Public Works 
of Contractors 
for Public 

(Board of Labor Appeals) 
24.7.301 and other rules- Policy- General Rules Governing 

Appeals - Definitions - Right to Appeal - Hearing 
Procedure - Determination of Appeals, p. 732, 1562 

24.11.303 and other rules -Hearing Procedure - Benefit 
Determinations - Hearing Procedure - Tax Appeal 
Determinations - Disqualification Due to Misconduct 
- Leaving Work without Good Cause Attributable to 
Employment - Strike, p. 736, 1333 

(Human RiqAts Commission) 
Zero Public Bearing and Notice of Petition for 

Declaratory Ruling - Applicability of Section 49-2-
305, MCA to its Requirements for Occupancy of a 
Potential Multi-family Project, p. 1206 

I-VI 

I-VII 
(Workers' 
r-tv 
I-VII 

Age Discrimination in Housing Accommodations and 
Improved or Unimproved Property, p. 339, 1399 
~'l;,,~~makinq with State Auditor. 
~~nation in Insurance and Retirement Plans, 
.. p. ic049, 1615 
~atezmity Leave, p. 482, 949, 1369 
~~nsation Division) 

'"Y.Ump sum Conversions of Benefits, p. 645, 1564 
Licensinq Requirements for Construction Blasters, 
p. 1001, 1402 

24.29.101 Organizational Rule, p. 1563 
24.29.705 and other rul¥- CorporatB Officer Coveraqe Under 

the Workers' Compensa-tion Act, p. 1490 

STATE ~nt of, TiUe 26 
I-XI ~~ · tic:tn of the Department of State Lands with 

the State Historic Preservation Office Under the 
Antiquities Act, p. 1849 

26.2.401 Fee Schedule for State Land Use Authorizations and 
Sale Documents, p. 1208, 1622 
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LIVESTOCK, Department of, Title 32 

Determining Amounts of Bond Coverage for Licensed 
Livestock Dealers, p. 1492 

32.2.401 Raising the Costs of Livestock Brand Inspection and 
Transportation Permits and Fees, p. 573, 942 

32.3.407A Emergency Amendment Waiving in Flathead County the 
Required Brucellosis Test on Cattle Before Change 
of ownership or Movement within the State, p. 802 

32.8.202 Time from Processing that Fluid Milk may be Sold 
for Human Consumption, p. 1494 

32.22.103 Issuance of Self-renewing Permits Dependent Upon 
Compliance with Aerial Hunting Regulations, p. 576, 
941 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of Natural Resources and Conservation) 
36.12.103 Application Fee for Water Right Transfer 

Certificates, p. 578, 1242 
(Board of Water Well Contractors) 
36.21.402 and other rules - Licensure Restricted to Natural 

Persons - Nontransferable - Supervision -
Examination - Renewals - Fee Schedule - Board 
Meetings - Requirements for contractors and 
Drillers Licenses, p. 1496 

PUBLIC SERVICE REGULATION, D.epartment of, Title 38 

38.3.201 Filing of Evidence of Insurance by Interstate 
carriers, p. 1314 

REVENUE, Department of, Title 42 

Disability Income Exclusion, p. 1316, 1771 
SRS Inspection of Income Tax Returns, p. 1318 
Gasohol Blenders, p. 651, 1245, 1341 
Requiring Taxpayers to pay Taxes Due of $500,000 or 
Greater by Electronic Funds Transfer, p. 657, 1154 
Waiver of Assessment of Late Payment Penalty Fees 
for Liquor License Renewals, p. 1006, 1340 
Electrical Energy Production License Tax and Line 
Loss, p. 1222 

I Collection of Delinquent Taxes Through Off~ets, p. 
1376 

I Social Security Benefits Taxation, p. 1378 
I Net Operating Loas Computation&, p. 1504 
I-II Montana Adjusted Gro1u Income - Subchapter "S" 

Shareholder's Income, p. 1320, 1633 
I-II and other rule- Special Fuel User's Registration 

Card - Compressed Natural Gas Provisions - What 
Constitutes Special Fuels, p. 1215, 1636 
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I-II 

I-IV 

I-VI 
I-IX 
I-XIV 

I-XXXIII 

I-XXXIII 
42.12.111 

42.12.123 

42.12.143 

42.12.323 

42.13.301 
42.15.323 
42.15.424 

42.15.511 

42.20.113 

42.21.101 

42.22.1102 

42.27.603 

-193!l-

and other rule - Valuation of Centrally Assessed 
Property, p. 1533 
Jointly OWned Generating Facilities and the Coal 
Tax Rebate, p. 1548 
Valuation Of Real Property, p. 1526 
Montana Appraisal Plan, p. 1537 
Valuation Of Land Beneath Agricultural Improvements 
and Timberlands, p. 1519 
Emergency Rules Implementing the Video Draw Poker 
Machine Control Laws of 1985, p. 804 
Video Draw Poker Machines, p. 1100, 1623 
Processing Fee for the Beer Importer License, p. 
659, 1155 
Removal of the Requirement that a Business Operated 
on the Same Premises as a Licensed Alcoholic 
Beverage Business be "Closed Off" from 2 a.m. to 8 
a.m., p. 661, 1155 
Temporary Ownership of a Second All-beverages 
License, p. 1211 .. 1632 
Permissible and Prohibited Activities of a Special 
or Catering Permit Holder, p. 1213 
Storage of Alcoholic Beverages, p. 242, 1243 
Nongame Wildlife Checkoff, p. 1218, 1634 
Household and Dependent Care Expenses, p. 1217, 
1634 
and other rule - Expanding and Extending Alternate 
Energy Credit, p. 1219, 1635 
and other rules - Valuation of Agricultural and 
Timb~rland, p. 1513 
and other rules - Valuation of Personal Property, 
p. 1508 
and other rule - Net Proceeds Reclamation Costs, p. 
1604 
and other rule - Alcohol Tax Incentive for Exported 
Alcohol, p. 653, 1247 

SECRETARY OF STATE, Title 44 

I-II 

I-VI 

I-VII 

I-XV 

Fees for Filing Documents - Uniform Commercial 
Code, p. 1123, 1406 
Ballot Preparation for the AIS-315 Optical Scan 
Ballot Counter, p. 1224, 1568 
Fees for Filing Uniform Commercial Code Documents 
and Issuing Certificates Related to Agriculture, p. 
458, 820 
Fees for Filing Documents and Issuing Certificates 
- Nonprofit Corporations, Assumed Business Names 
and Trademarks, p. 1119, 1405 
Use of the Computer Election Systems Optech 
Voting Device, p. 1700 
Use of the American Information Systems 315 Optical 
Scan Ballot Counter, p. 901, 1249 
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I-XXV Procedures for Conducting Certain Specific 
Elections by Mail Ballot, p. 663, 1020 

1.2.419 Scheduled Oates for Filing and Publication of the 
Montana Administrative Register, p. 1708 

44.5.101 and other rules - Fees for Filing Documents and 
Issuing Certificates - Business Corporations and 
Limited Partnerships, p. 1116, 1405 

(Commissioner of Political Practices) 
44.10.321 and other rules - Contributions - Expenditures -

Definitions - Reporting Requirements - Personal 
Financial Disclosure by Elected Officials, p. 1551 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-III 

I-IX 

I-XV 

46.2.201 

46.5.902 
46.5.904 

46.6.102 

46.8.102 

46.8.110 

46.10.403 
46.10.403 
46.10.407 
46.10.512 

46.12.102 

46.12.509 
46.12.509 

46.12.601 
46.12.1201 

46.12.3001 

46.12.3803 

and other rule - Licensed Clinical Social Work 
services, p. 1234, 1571 
Residential Alcohol and Drug Treatment for Indigent 
Juveniles, p. 585, 911, 1251 
Eligibility Criteria for FosteE Care Support 
Services, p. 678, 1021 
Licensing Requirements for Community Group Homes 
for Physically Disabled Persons, p. 1382, 1774 
and other rules - Contested Case Procedures 
Including Denial, Suspension or Revocation of 
Licenses, p. 581, 943 
and other rules - Day Care Facilities, p. 1726 
and other rules - Day Care for Children of 
Recipients in Training or in Need of Protective 
Services, p. 594, 945 
and other rules - Physical Disabilities Program, p. 
1228, 1569 
and other rules - Utilization of Aversive Training 
Procedures in Development of Disabilities Services, 
p. 1712 
and other rules - Standards for Developmentally 
Disabled Persons, p. 764, 1156 
AFDC Assistance Standards, p. 589, 948 
AFDC Lump Sum Payment Penalties, p. 1012, 1342 
AFDC Transfer of Property, p. 1380, 1772 
AFDC Daycare Earned Income Disregards, p. 1127, 
1408 
Medical Assistance, Definitions, p. 96, 248, 1125, 
1409 
All Hospital Reimbursement, General, p. 770, 1160 
Emergency Amendment - All Hospital Reimbursement, 
General, p. 822 
and other rules - Dental Services, p. 1008, 1410 
and other rules - Reimbursement for Skilled Nursing 
and Intermediate Care Services, p. 460, 823, 949 
Medicaid Applications-Social Security Number 
Requirements, p. 1226, 1574 
Medically Needy Income Standards, p. 676, 1027 
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46.12.3803 Medically Needy Income Standard for One Person, p. 
1710 

46.13.106 and other rules- Low Income Energy Assistance 
Program, p. 1129, 1412 . 

46.25.302 General Relief and Medical Assistance Program, p. 
479, 950 
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