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publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
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and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF COSMETOLOGISTS 

In the matter of the proposed 
amendments of existing cosme
tology rules to incorporate 
manicuring specifications 
granted by the 1985 legislature 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF RULES EXPANDING COSMETOLOGY 
TO COVER MANICURISTS 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 29, 1985, the Board of Cosmetologists 
proposes to amend thefo1lowing rules: 8.14.401 GENERAL 
REQUIREMENTS; 8.14.601 APPLICATION; 8.14.602 INSPECTION; 
8.14.603 SCHOOL REQUIREMENTS; 8.14.605 CURRICULUM
STUDENTS; 8.14.606 STUDENT REGISTRATION; 8.14.608 INSTRUCTOR 
REQUIREMENTS -TEACHER-TRAINING UNITS; 8.14.801 INSTRUCTORS; 
8.14.802 EXAMINERS - STUDENT EXAMINATION; 8.14.803 
QUALIFICATIONS FOR EXAMINATION- MONTANA STUDENTS; 8.14.804 
EXAMINATION- OUT-OF-STATE STUDENTS; 8.14.805 APPLICATION
OUT-OF-STATE OPERATORS; 8.14.807 TRANSFER STUDENTS- OUT-OF
STATE; 8.14.810 ITINERANT COSMETOLOGISTS; 8.14.812 DUPLICATE 
LICENSES; 8,14.813 LAPSED LICENSES; 8.14.814 FEES, INITIAL, 
RENEWAL, PENALTY AND REFUND FEES; 8.14.816 SALONS; 8.14.1206 
TOILET FACILITIES. 

2. The proposed amendment of 8.14.401 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-403, 
Administrative Rules of Montana) 

11 8.14.401 GENERAL REQUIREMENTS (1) through (3) remain 
the same. 

(4) Any person doing manicuring must have aa ~ 
cosmetology license or manicurist license." 

Auth: 37-31-203, MCA I~: 37-31-101, MCA 

3. The proposed amendment of 8.14.601 will read as 
follows: (new matter underlined, de~eted matter interlined) 
(full text of the rule is located ,,a:~ ''~age 8-409, 
Administrative Rules of Montana) ,:"'") 

"8.14.601 APPT.ICATION (1) and (2) remain the same. 
(3) If the information submitted on the personal survey 

form is satisfactory to the board, the department shall mail 
the n~cessary blanks and a copy of the law and rules governing 
the licensing of a school of cosmetology or manicuring to the 
applicant. 

(4) and (4)(a) remain the same. 
(b) a detailed floor plan of a cosmetology school shall 

show ehew~a• adequate floor space of at least 1,500 square 
feet for the first 25 students and 60 square feet for each 
additional student which may include locker room and office 
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space7~ w~•a eft effeetive aate ef i4 mafttka irem aa~e e£ 
rttie a:aeptial'ft 

lil a detailed floor plan of a manicuring school shall 
show adeguate floor space of a minimum of 450 square feet for 
the first 10 students and 45 square feet for each additional 
student, which may include locker room and office space. 

(4)(c) through (6) remain the same.• 
Auth: 37-31-203, MCA Imp: 37-31-302, 310, MCA 

4. The proposed amendment of 8.14.602 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-410, 
Administrative Rules of Montana) 

11 8. 14. 602 SCHOOL REQUIREMENTS ( 1) through ( 3) remain 
the same. 

(4) A practice workroom for cosmetology students is 
required with the following equipment for each 10 students: 

(4)(a) through {4)(q) remain the same. 
{5) A practice workroom for manicut·ing students is 

required for each 5 students~ 
(a) 5 manicuring nippers 
~b~ 5 nail files 
~ 5 cuticle pushers 

(d) 50 emery boards 
(e) 5 orangewood sticks 
(f) 5 manicuring sterilizers 
(g) 5 manicure tablaa 
(h) 5 containers for sccassories 
(i) 1 cabinet for clean linens 
(j) 5 trays for manicuring supplies 
lkl l covered container for soiled linens 
(1) 1 lgcker for each student 
lm> 1 wasta container for each station 
(n) separate rest rooms for male and female pereons 

which shall include lavatories with hot and cold running water 
and toilet facilities 

1£1: sufficient equipment, supplies, manicure textbooks 
and manicuring kits neeessary to teach the minimum number of 
students" 

Aut~: 37-31-203, MCA Imp: 37-31-311, MCA 

5. The proposed amendment of 8. 14.603 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-410 through 8-
413, Administrative Rules of Montana) 

"8.14.603 SCHOOL REQUIREMENTS (1) Proposed schools of 
cosmetology and manicuring may not advertise in any manner 
until they have received their license and registration 
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certificate. Schools shall advertise under designation of 
"school" only. 

(2) through (7) remain the same. 
(B) There shall be a qualified instructor superv1s1ng 

students on the school premises at all times. There may not 
be more than 25 cosmetology students to each teacher and there 
may not be more than 20 manicuring students to each teacher. 
Any school found violating this regulation is declared to be 
in violation of Montana Law. 

(9) and (10) remain the same. 
(ll) Each cosmetology student must complete 300 hours of 

basic training and each manicuring student must complete BO 
hours of basic training before they shall be allowed to work 
on the public. 

(a) Cosmetology S!tudents shall not be allowed more 
than B hours per day for the first 300 hours of basic training 
and manicuring students shall not be allowed more than B hours 
per day for the first SO hours of kasic training. 

(b) Co~m~etology S!tudents shall not be allowed more 
than 16 hours of overtime per month and manicuring students 
shall not be allowed more than 16 hours of overtime per month. 

(12) through (17) remain the same. 
(a)' The cosmetology student's required tim8 continues on 

the date of the re-enrollment unless over 60 days has lapsed 
from the last date of attendance. The manicuring @tUdent's 
required time continues on the date of the re-e:qrollment 
unless over 7 days has lapsed from the last••date of 
attendance. 

(18) Schools of cosmetology and manicuring may have 
demonstrators and lecturers other than their instructors 
appear for class upon approval of the board. Such 
demonstrators or lecturers may or may not hold Montana 
cosmetologist or instructor licenses, but must confine all 
demonstrations and lectures to explanation of cosmetics. hair 
products, procedures of cosrnetoloqy1 manicuring1 pedicuring and 
manicuring products, or health sanitation. Such demonstrators 
or lecturers shall not teach or give any personal assistance 
to students and must use students and models when 
demonstrating in the school. 

(19) will remain the same. 
(20) At the entrance cf each school, a large legible 

sign with the words "School of Cosmetology", or "School of 
Manicuring" shall be displayed. Each classroom shall have 
similar signs with the words "student Work only" posted. 

(21) through (23) will remain the same. 
(24) The board shall, in its discretion, determine 

whether the beauty salons, manicuring salons and schools of 
cosmetology and manicuring are operated by the same person, 
firm, co-partnership or corporation as separate and distinct 
businesses and in arriving at such determination shall include 
such factors as: 
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(24)(a) through (25) will remain the same." 
Auth: 37-31-203, MCA Imp: 37-31-311, MCA 

6. The proposed amendment of 8.14.605 will amend the 
title and text and will read as follows: (new matter 
underlined, deleted matter interlined) (full text of the rule 
is located at page 8-413, Administrative Rules of Montana) 

8.14.605 CURRICULUM- SiV&SH!S ·COSMETOLOGY/MANICURING 
STUDENTS (1) The hours for training course! tor 
cosmetologists shall be distributed as follows: 

The hour schedule for cosmetologists will remain the 
same. 

(2) through (4)(a) will remain the same. 
(5) The hours for training courses for manicurists shall 

be 350 hours and distributed as follows: 

Subject 
Shop management, business 
methods, \aw, rules and 
shop etiquette 

MiniiiiUIII Hour-s 
ol Techriical 
Instrucb.on 

5 

Co~etology Ch~istry 20 
related to manicuring 
practices. (Shall in-
clude the chemical compos• 
ition and purpose of nail 
care preparations.) 

Bacteriology, sanitation 20 
and sterili~ation, safety 
precautions, anatomy and 
physiology. 

Water and oil manicures, 
including hand and arm 
massage. 

Complete pedicure, including 
foot and ankle massage. 

Application of artificial 
nails, }.iguid and powder 
brush-one. 

Nail tips. 

Nail wraps and repairs 

15 

10 

Minimum 
Pract1cal 
OperatTOri"s 

40 Nails 

20 Nails 

15 Nails 
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Additional Training 
(May include profe&
&ional ethics, per&onal 
hygiene, good grooming, 
sale&manBhip, normal 
cleanup duties, required 
keeping of student daily 
records, modeling, desk 
and reception.) May 
also include not more 
than S hours credit for 
field tripp. Such field 
trips must be under the 
direct supervision of a 
licensed cosmetology l"n
structor. Date, time and 
description of field trip 
shall be recorded on 
student's daily record. 

Muimum Hours 
of Additional 

Training 

7. The proposed amendment of 8.14.606 will read as 
follows: (new matte1· underlined, delete.;!. matter interlined) 
(full text of the rule is located at pages 8-414 and 8-415, 
Administrative Rules of Montana) 

"8.14.606 STUDENT REGISTRATION (1) will remain the 
same. 

(a) Cosmetology students must submit Pproof of an 
eighth grade graduation (diploma or certification); 

(il manicuring students must submit copy of high school 
diploma or equivalency. 

(b) will remain the same; 
te~ ee~~ifiea~e ef heai~h ies~ea ay a iieeaeea 

phys!i:eiaa., 
fa~ i£1 transfer students must submit a transcript of 

hours; and 
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tet ill each student enrolU.ng in a registered school 
of co3mtitology or manicuring shall pay a registration fee 
which will be made payable to the board of cosmetologists. 

(2) and (3) will remain the same. 
t4t A s~~aeft~ Wfte ~raftsiePe ~e afte~HeP eeHee~ w~~ft~ft 

~fte saMe e~~y wi~~ iePie~~ 89 ke~Pe ei aee~M~~a~ea erea~~~ 
t5t 1!1 A student enrolling in a school for the first 

time must pay the registration fee. 
(a) If a student withdraws and re-enrolls in another 

school, he is required to pay the registration fee again. 
(b) Each time a student withdraws and re-enrolls in the 

same school, he is required to pay the registration fee again. 
tet ~ All cosmetology students who have been out of 

school for a period of time in excess of 60 calendar days 
would forfeit 80 hours of accumulated credit for each month or 
fraction thereof since the last day of attendance in a beauty 
school. 
~11 manicuring students who have been out of school 

for a period of time in excess of 7 calendar days would 
forfeit 20 hours of accumulated credit for each week or 
fraction thereof since the last day of attendance in a 
manicuring school. 

t~t i§l Students of cosmetology or manicuring may lose 
credit for training time during which a school ei 
eeeme~e=e~y license is invalid. 

tBt ill Students entering into the Armed Forces of the 
United States may retain credit for their training time. 

t9t ~ Students must comply with the rules of the 
school ei eeeme~e~e~y and the state board. 

t~97 121 Any student in any school e€ eeeme~e~e~y 
may file a complaint with the department concerning the school 
in which they are enrolled, provided the information follows 
the board rules and is clearly and concisely given in writing 
and signed by the complainant." 

Auth: 37-31-203, MCA Imp: 37-31-311, MCA 

B. The proposed amendment of 8.14.608 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8·415 and 8-416, 
Administrative Rules of Montana) 

"8.14.608 INSTRUCTOR REQUIREMSNTS- TEACHER-TRAINING 
!:!ID..'H 

(1) through (5) will remain the same. 
(6) All cadet teachers ~ue~ regis~er with the department 

naming the teacher-trainin9 unit and school in which they are 
enrolling and no credit for t~~ will be allowed until the 
office of the department has ~ceived his or her ~e&~ea~ 
ee~~il~ea~e afta enrollmen~ ~-~2eation. 

(7) will remain tae ~. 
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(8) Upon completion of §QQ !iQ hours of teacher
training, cadet teachers must apply and take the first 
available instructor examination." 

Auth: 37-31-203, MCA Imp: 37-31-305, MCA 

9. The proposed amendment of 8.14.801 will read aa 
follows: (new ~attar underlined, deleted matter interlined) 
(full text of the rule is located at page 8-427, 
Administrative Rules of Montana) 

"8.14.801 INSTRUCTORS (1) through (9) will remain the 
same. 

tie~ App*iea~ts rew~stered fer eHaMiRetie~ a~t fer ~ee& 
ee•se ee~et eppeer7 ~~•• ~tify tAe effiee ef t~e &eper~e~t 
eefere ~e exemiftetie~ &ate er ferfeit tkeir fe~ 

+**t ~ No temporary license shall be issued to 
instructors. 

Auth: 37-31-203, MCA I~: 37-31-303, MCA 

10. The proposed amendment of 8.14.802 will amend the 
title and read as follows: (new matter underlined, deleted 
matter interlined) (full text of the rule is located at pagea 
8-427 and 8-428, Administrative Rules of Montana) 

ft 8.14. 802 EXAMINERS - firmtJj!NI' iX!IMINAl'IOlJ§ ( 1) 
Examinations for o-·~~o~ licenses shall be conducted by the 
board or by examiners appointed by the majority of the board 
at *•••• i times a ye*• a~ ~et mere ~aa S times a year at a 
pieee a~& tiMe at laces and times s ecified b e boa 

(2) through (4) wi 1 remain the same. 
(5) Practical ex~inations for cosmeto!qqist@ shall 

consist of actual demonstrations in dressing the hair and 
other phases of cosmetology on *ive me&e~e m k e. 

a Pra~tical examinations for manicu i t consist 
of actual d nstrations in nail care of the h feet 
and the application and maintenance of arti iei y:Ut; 

(6) Written e~aminations shall cover each of the 
branches of cosmetology or manicuring and cosmetology law and 
rulea taught in this state. 

(7) and (8) will remain the same. 
(9) ~ A!pplicants who ~ave ~ taken the 

examination and failed any part therof, must notify the offica 
of the department of their desire to be re-~ a8 ~ 
days before the next examination B!l-d pay the f .... 

tie+ APP*~•·~•• •e~ie'e••« fe• t~e ·~~ a•~ fer 
wee& ea~•• •~•~ •J!IP&••,. -•• ReUfy t&e eft'iee ef ~· 
«epa•~•~• aefere tAe Rext exa•'~•~*•ft &ate •• ie•feit t&e 
fe~ 

(10) AnY ~anicurist applicant, failing twice to pass the 
examination for a li~ense to practice must take 35 hours of 
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additional training at a registered school of manicuring, 
approved by the board. 

(11) In order to pass the examination given by the board 
to practice cosmetology or manicuring an applicant must obtain 
a grade of not less than 75% in the practical examination and 
not less than 75% on the written theory. 

( 12) and ( 13) wi 11 remain the same. " 
Auth: 37-31-203, MCA Imp: 37-31-303, 308, MCA 

11. The proposed amendment of 8.14.803 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-428 and 8-429, 
Administrative Rules of Montana) 

118.14.803 QUALIFICATIONS FOR EXAMINATION - MONTANA 
STUDENTS 

( l ) COSMETOLOGY STUDENTS 
f~t 1!1 To be eligible to take the examination the 

applicant must be 18 years of age, a graduate of the eighth 
grade and be of good moral character. 

tat 1E1 Applicants must have completed a continuous 
course of theoretical study and actual practice of at least 
2,000 hours, be in good standing and have received a diploma 
from a registered school of cosmetology. 

tat 1£1 No application for examination will be 
accepted unless accompanied by the proper fees, credentials, 
final examination grades received in the school, the hours 
record showing that the 2,000 hours have been completed and 
records showing that the student has been enrolled for at 
least 10 months. 

(d) Temporary licenses must be returned to the office of 
the department iliuftediately if ·the applicant is unable to take 
the examination and are not renewable. 

(e) No temporary license to practice as an operator 
shall be issued to any person who has taken the ex~ination 
and failed to pass. 

(2) MANICURING GTUDENTS 
(a) To be eligible to take the examination, the 

applicant must be 18 years of age, a graduate of high school 
or equivalent and must be of good moral character. 

(b) Applicants must have completed a continuous course 
of theoretical study and actual practice of 350 hours, be in 
good standing and have received a diploma from a registered 
school of manicuring. 

(c) No application for examination will be accepted 
unless accompanied by the proper fees, credentials, final 
examination grades received in the school, the hours record 
showing that 350 hours have been completed and records showing 
that the student has been enrolled for at least 9 weeks. 

(d) No tempora~y license shall be issued to manicurists. 
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f47 ill All A_!!Whii'&"\<ions must be received by the 
department at least A8 ~ days prior to the examination date 
and incomplete applications will be returned to the applicant. 

fS7 ~ Applications received after closing date for 
registration will be held until the following examination. 

f67 ~ Applicants may not appear for examination 
unless they have been notified. 

f~7 ~eMpe~a~y i~eeaeee M~ee »e ree~rRea ee ~ke effiee 
e£ ~he aepar~mea~ ~MMedta~ely ~~ the appl~e•Rt ~e ~e -· 
~eke eke eKaM~Ra~~eR eRa are Re~ reRew.~le~ 

f97 Ne ~empe~ary l~eeaee -· praet~•• ee aa eper•~•~ 
ehali ae ~·e~ed ~. aay pereea whe Rae ~akeft the eKaM~Rat~eft 
aad fa~±ed te paee .. 11 

Auth: 37-31-203, MCA Imp: 37-31-304, MCA 

12. The proposed amendment of 8.14.804 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-429, 
Administrative Rules of Montana) 

"8.14.804 EMMINATION- OUT-OF-STATE STUDENTS f!t 
Appl~ea~~eae £e~ e~t-ef-e~a~e et•deR~s M~st ae file« with ~he 
eff~ee ef ~he depa~~eat at ieaet ~~ •aye p~~•r te the 
eKamiaa•~ea date .. 

(1) Student applicants from out-of-state must meet the 
same requirements as Montana cosmetology or maniCUfinw 
students. 

f~7 Appl~eatieae w~ll Ret ae aeeepted i£ the applieaat 
ie ~ade~ ±9 yea~e e£ a~e aad deee aet have aft •*~htk •raae 
ed~eatiea~ 

(2) Temporary licenses may be issu•d to out-of-state 
posmetology students, pending examination. 

tat Ap~l~ea~~eae M~et ae eempieted prepe~ly aad 
eeeeMpaa~ed w~th prepe~ ieee7 eer~~i~~d ~e~re ~eeerd ireM 
e~the~ the eehee~ where the et~deat a~~eaded er a state ~eard 
reeerd ehew~a• ~he e~~deR~ eeMpieted ~,eee he~r• e£ et~dy ~R a 
re.~ete~ed eoemete±e•y eeheel efta a ee~~~i~ee~e ef health 
iee~ed ay a ~e~ie~ered l~ee~eed p~yeieieft~ 

t47 App±~eaa•e w~li ae ~e~if~ed ay ~~e efi~ee e£ ~he 
deper~~eat whe~ ~hey may eppee~ fe~ the eKeM~Ra~~eR~ 

fe7 ~eMpere~y i~ee~eee May Be ~ee~ed te e~~-ef-eta~e 
et~deate 7 pe~d!ioa• eKaM!ioaat~ea~" 

Auth: 37-31-203, MCA Imp: 37-31-307, MCA 

13. The proposed amendment of 8.14.805 will amend the 
title and text and will read as follows: (new matter 
underlined, deleted matter interlined) (full text of the rule 
is located at pages 8-429 and 8-430, Administrative Rules of 
Montana) 
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11 8.14.805 APPLICA6ION- ~-OF-STATE 9PERA~9RS 
COSMETOLOGISTS(MANICURISTS 

!1! COSMETOLOGISTS 
t~t 1!1 To qualify for a license by examination, an 

out-of-state e~era•e~ cosmetoloqist must submit an 
application supplied by the department, a ~··~~~ eer•~Eiea•e 
bjrth ce~tificate, proof of c~pleting the eighth grade, 
current out-of-state license and a board transcript. The 
applicant will be credited for the number of l1ours currently 
required in that state or the number of hours in the 
transcript. 

tat ~ e~era•eFe Cosmetologists with 2000 hours of 
training are eligible for examination with the above 
credentials plus the required fees. 

tat 1£1 9pera•ere Cosmetologists with 1500 hours of 
training, plus the above credentials must also furnish a 
notarized statement from a former employer showing credit for 
at least 1 year experience as a cosmetologist, as approved by 
the board. 

f4t 1Q1 e~era•ere Cosmet~logists with 1000 hours of 
training, plus the above credentials must furnish a notarized 
statement from a former employer showing credit of at least 2 
years experience as a cosmetologist, as approved by the board. 

(e) A temporary license may be issued to out-of-state 
cosmetologists pending the next scheduled examination. 

(2) MANICURISTS 
(a) To qualify for examination, out-of-state manicurists 

must submit an application supplied by the department, birth 
certificate, high school diploma, or equivalent and a board 
trans~ript. The applicant will be credited for the number of 
hours currently required in that state or the number of hours 
in the transcript. 

(b) Manicurists with 350 hours of training or more, are 
eligible for examination with the above credentials plus the 
required fees. 

(c) Manicurists with les§ than 350 hours of training 
shall furnish a notarized stat~nt from a former employer 
showing proof of 6 months of continf2us experience as a 
mnaicurist. The board has the riqh to give final approval to 
such experience. 

f!t 111 ~~e a ~pplicant~ shall take the practicai 
and written examinations covering each of the branches of 
cosmetology or manicuring and cosmetology law and rules, 
administered by the board. 

f6t 1!1 e~e~ate~e Aptlic~ tested and licensed in a 
state which administers t e e ~ion provided by the 
National Interstate Council of S'&te Boards of Cosmetology, 
Inc., and the applicant recsive4 a sco~e which was in excess 
of the minim.m score required fQf 1ice~ure in Montana, the 
applicant need not take the w~i~ten examanation but shall take 
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the cosmetology law and rules portion of the written 
examination and the practical examination. 

f~t ~ A~ ~ applicant from out•of·state whose 
license has lapsed, must meet the requirements of the state of 
Montana and satisfy the rules of the board. They must apply 
and take the written and practical examination. 

f8t A ~e$pe~a~y ~iee~se May ee iss~ea ~e e~~·ei·e~a~e 
e~e~a-e~s pe~~a• the ~eKt eeAea~~ea eKsM~~a~ie~~ 

f9t 1§1 9pe~ate~e Applicants from foreign countries 
will be granted a license on the same basis as out•of·state 
epe!!'ate~s applicants." 

Auth: 37·31-203, MCA Imp: 37-31·304, MCA 

14. The proposed amendment of 8.14.807 will amend the 
title and text and will read as follows: (new matter 
underlined, deleted matter interlined) (full text of the rule 
is located at page 8-431, Administrative Rules of Montana) 

11 8.14.807 TRANSFER STUDENTS- OUT-OF-STATE· 
COSMETOLOGYiMANICURING 

(1) w1 I remain the same. 
(2) out-of-state students will be considered as being on 

probationary training until the department has received and 
reviewed their transcript of hours, registration card, Aea~th 
ee~-ii~ea~ and/or any other papers or documents which the 
board may deem necessary. 

(3) will remain the same. 
(4) cosmetology 'i' j:;ransfer students from other states 

completing the necessary hours of training· in Montana are 
eligible to apply for a temporary license. 

(5) cosmetologv S graduates or licensed operators £rom 
other states that are enrolled in cosmetology schools in order 
to receive the necessary amount of hours of training to take 
th9 state board examination are eligible to apply for a 
temporary license." 

Auth: 37-31-203, MCA Imp: 37-31-304, MCA 

15. The proposed amendment of 8.14.810 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located page 8-432, Administrative 
Rules of Montana) 

11 8.14.810 ITINERANT COSMETOLOGISTS (l) a.nd (2) will 
remain the same. 

(3) Itinerant cosmetologists performing their services 
for compensation for demonstration, instructing, or selling 
products or teaching methods or cosmetology skills are 
required to apply and be licensed by the board~ ~a~eee ~a&er 
t~e a~ep~eee ei t~e 6-a~e Aseee~a~~ea e~ SeeMe~e±e•y er ~~e 
aii~~~a~ea ~ai~e~ 

(4) and (5) will remain the same. 
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(6) An itinerant license is val~s ~~~~± Beeem5e~ 3le~ 
ei ~~e yeaP ~~ WH~e~ ~~ ~e ~ee~ea7 ~eweve~7 eae~ ~~Me ~He 
l~ee~eea ~~~~epa~~ eeame~eie~~-~ ~e ~~ ~~e e~a~e ei He~~a~a 
pePie~m~~~ ~~e~P eePv~eee eP sk~lie 7 ~~ey m~e~ i~le ~ae~p 
a~e~sa wi~~ ~He effiee ei ~Re depaP~Me~~~ limited to 30 days 
from date of issue." 

Auth: 37·31-203, MCA Imp: 37·31-101, MCA 

16. The proposed amendment of 8.14.812 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-433, 
Administrative Rules of Montana) 

"8.14.812 DUPLICATE LICENSES (1) will remain the same. 
(2) Any eeeme~ele~~-~ licensee may receive a duplicate 

of their ma~a~eP7 epePa~eP7 eP i~e~P~e~eP license upon 
payment of a proper fee and a verified statement as to why 
&lUCh a duplicate license is needed." 

Auth: 37-31-203, MCA Imp: 37-31-304, MCA 

17. The proposed amendment of 8.14.813 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8•433, 
Administrative Rules of Montana) 

"B.l4.813 WSED LI<;i:NISE (1) will remain the same. 
(a) If a manicurist license has lapsed for a period of 

~ to 3 yp&rs, ~ut no longer taan 3 year@, the license may be 
renewed upon payment of license fees plus penalty fees for 
years due. 

(b) In the event that a manicurist license has lapsed 
for over 3 years, for any reason, it is required that such a 
person must take a course of 60 hours of training in a 
properly licensed school of cosmetology or manicuring, 
providing certification thereof, make application, pay proper 
fees and take the written and practical examination. 

(2) through (6) will remain the same." 
Auth: 37-31·203, MCA Imp: 37-31-322, MCA 

lB. The proposed amendment of 8.14.814 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-434 and 8-435, 
Administrative Rules of Montana) 

8.14.814 FEES, INITIAL, RENEWAL, PENALTY AND REFUND FEES 
(1) and (2) will remain the same. 
(3) Temporary license fee for cosmetologists shall be 

$10.00. 
(4) Examination to practice shall be $40.00, plus $25.00 

manager-operator or manicurist license fee. 
(5) will remain the same. 
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(6) Itinerant processing license fee shall be $~~99 
$30.00 plus $25~99 $5.00 manager-operator-license fee. 

(7) Reciprocal license shall be $100.00, plus $25.00 
manager-operator or manicurist license fee. 

(8) through (10) will remain the same. 
(ll) Manager-operator and manicurist license fee shall 

be $25.00. 
(12) Cosmetologist S §alon and manicure salon license 

fee shall be $35.00. 
(13) will remain the same. 
(a) manicuring school license fee shall be $100.00. 
( 14) through ( 22) wi 11 remain the same. 11 

Auth: 37-31-203, MCA Imp: 37-31-323, MCA 

19. The proposed amendment of 8.14.816 will amend the 
title and the text and will read as follows: (new matter 
underlined, deleted matter jnterlined) (full text of the rule 
is located at pages 8-435 and 8-436, Administrative Rules of 
Montana) 

11 8.14.816 SALONS - COSMETOLOGICALjMANICURING (l} 
Definition: A cosmetology or manicurist salon is an 
establishment~ wherein any branch of cosmetology 2E 
manicuring is performed for compensation other than a school 
of cosmetology or manicuring and no other function or service 
shall be performed other than those described in 37-31-301, 
MCA. 

(a} a licensed manicurist may work in a cosmetological 
~stablishrnent without a manicure salon license, provid~ 
their service is limited to manicuring only. 

(2) will remain the same. 
(3} fosmetology·or manicuring S §alons either 

cla~sified as residential or business area salons must have a 
separate entrance closed by a door. 

(4} In order to guarantee adequate service to the 
public, there shall be in every cosmetology salon a minimum of 
120 square feet pet· operator and there shall be in ever:t 
manicuring salon a minimum of 30 SqUare feet plus a supply 
area, per manicurist. The applicant must furnish the board 
with a blueprint or scale drawing of the floor plan. 

(5) will remain the same. 
(a) Afte~ Beeemee~ 3i7 ~9~2; e All new residential 

posmetology or manicuring salons shall have only outside 
entrances and no open entrance into the residence. 

(6} will remain the same. 
(a) Cosmetolog:t or manicurist s salons housed in a 

multi-purpose building are required to-be completely separate 
from other established businesses. 

(7) A salon registration permits the operation of a 
beauty or manicurist salon only in the premises which have 
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been described on the salon application re~ired by the 
department. 

(8) will remain the same., 
(a) All applications for registration for a beauty £E 

manicuring salon must be completed in its entirety, notarized 
and sent into the office of the department. 

(9) and (10) will remain the same. 
(11) Every beauty or man~curi~ salon i& required to 

have at least 1 licensed maa••••-epe••-•• cosmetologist or 
m§Aicurist in attendance at all times that it is open for 
business. 

(12) will remain the same. 
( 13) It is the .reaponsibili ty of the maaawe•-epe•a~e!!' 

cosmetologist or manicurist in charge to see that all rules 
are complied with by all personnel. 

(14) will remain the same." 
Auth: 37-31-203, MCA Imp: 37-31-302, MCA 

20. The proposed amendmemt of 8.14.1206 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-466, 
Administrative Rules of Montana) 

8.14.1206 TOILET FACILITIES (1) and (2) will remain the 
SlUIIe. 

(3) Toilet rooms ske~i4 ~be a~ ieas~ 36 s~a•e 
fee~ !i:!l •••• completely closed by walls and ceilings and 
plumbing must comply with the Montana plumbing code. 

(3)(a) through (4)(a) Will remain the same." 
Auth: 37-31-203, MCA Imp: 37-31-204, MCA 

21. The amendments of numbers 2 through 17, 19 and 20 
are proposed to conform with the authority to promulgate rules 
for the qualification and training of manicurists as a 
separate licensing function granted to the Board of 
Cosmetologists by the 1985 Legislature. The manicuring rules 
are being incorporated within the current rule structure of 
cosmetology to make them compatible with the present 
cosmetology rules. 

22. The amendment to number 18 regarding fees is 
proposed because the board is setting fees for manicurists and 
manicure establishments the same as for cosmetologists. At 
this time, the board is unable to anticipate the number of 
applicants that may apply for this separate phase of 
licensing. The board has been requested to lower the 
Itinerant License fee by the Suppliers or Jobbers. At this 
time, the board is unable to determine the effect this will 
have on their overall fee structure. During the last 10 to 14 
years, this license has been requested and issued to only 
approximately 8 to 10 applicaats. 
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23. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Cosmetologists, 1~24 9th Avenue, Helena, Montana, 
59620-0407, no later than December 27, 1985. 

24. If a person who h directly affected by the proposed 
amendments wishes to express his data, views or ar~ents 
orally or in writing at a public hearing, he must make written 
reqqest for a hearing and submit this request along with any 
comments he has to the Board of Cosmetologists, 1424 9th 
Avenue, Selena, Montana, 59620-0407, no later than December 
27, 1985. 

25. If the board receives requests for a public hearing 
on the proposed amendments !rom either lOX or 25, whichever is 
less, of those persons who are' directly affected by the 
proposed amendments, from the Administrative Code ~ittee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 600 based on the 
6000 licensees in Montana. 

BOARD OF COSMETOLOGISTS 
DOROTHY , PRESIDENT 

Certified to the Secretary of State, November 18, 1985 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HEARING AID DISPENSERS 

In the matter of the proposed 
amendments of 8.20.401 con
cerning traineeship require
ment and standards, 8.20.402 
concerning fees, 8.20.403 
concerning examination, 8.20 
404 concerning renewals, 8. 
20.405 concerning address 
change, 8.20.408 concerning 
code of ethics, 8.20.410 con
cerning hearings, and pro
posed adoption o£ new rules 
under sub-chapter 4 concern
ing disciplinary actions -
fines, purchaser recision 
rights and proposed adoption 
of new rules under sub
chapter 5 concerning contin
uing education 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS AND 
NEW RULES UNDER SUB-CHAPTER 
4 and NEW SUB-CHAPTER 5 

··coNCERNING CONTINUING 
EDUCATION 

1. On January 8, 1986, at 10:00 a.m. a public hearing 
will be held in the conference room of the Department of 
Commerce, at 1424 9th Avenue, Helena, Montana, to consider the 
amendment and adoption of the above-stated rules. 

2. The proposed amendment of 8.20.401 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-583, 
Administrative Rules of Montana) 

"8. 20.401 TRAINEESHIP REQUIREMENT AND STANDARDS ( 1) 
The traineeship a~~rea~~eeeft~~ period shall werk be for 
& ~ months ee fe~~ewe~ beginning upon notification of 
successfully passing the written examination. 

(a) S~a~e i The trainee shall work for ~9 60 days 
Haser in the s~ree~ eea~re~ physical presence of a 
licensed hearing aid eea~er dispenser (sponsor). He eaafte~ 
~ft afty way £~~ er ~ee~ -fte eHe~eme~ 

(b) S-a~e ii ~ft~e ~re*ftee e-age ;ae~e fer After 60 
days~, the trainee may engage in all activities aTIOWed a 
licensed hearing aid dispenser, but must work under, and be 
responsible to, the sponsor. During this period, the trainee 
may do the testing necessary £or the proper selection and 
fitting of a hearing aid and make the impressions. During 
this period the sponsor-dea~er will make delivery and final 
fitting. 

(c) S~age iii ~Ae ~ trainee may eaga~e ia a~~ 
ae~~vi~~ee ef a =ieeaeed hear~ag a*d eee~e~ licensed less 
than 90 days shall not n1ake house calls, test the hearing or 
dispense hearing aids unless his sponsor is physically present 
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With and supervisinq the trainees actions at all times. He 
mHstT heweverT werk ~aaer aft& be respeaeible te hie apeaser 
fer ~e fel±ewia• 99 &aye. 

tat ~e &»eve eta•es m~et be eempie~ea w~th ae ia•er~m 
•~me lapse &e•weea ••••ee. ~a ~e evea• ~e •ra~aee leaves 
h~s P*aee e£ •ra~R~R•T he *eees eeaier~•y eaa m~et rever• te 
s•a•e ~~ ~h~e rHle is s~b;ea~ •• ~e appreval ei •he &ears~ 

t~t Fer pHrpesee ei ee•e~~R~a• whe~er aa appl*eaa• 
has preperly ~al~£~e8 as a •r•*aeeT ~e apprea~~eesh*p ehal* 
be ~ft the e£fiee ei a *~eeasee dea*er whiek e£i~ee shall ee 
epea 49 weeks e£ •ae year ~ leas• 6 he~re a &ay7 6 &aye a 
week aae •he ±ieeaeea sealer m~•• he ava~laale ia •a•• e££~me 
at *••s• i aa~ if2 aaye per week ~aieas ••herw~ee a~~her~eea 
~ft epee~iie eases hy ~he hear@h 

tet~ Supervision of trainee. The dispenser 
(sponsor) will: 

fiti!l per~se every fitting made by the trainee. 
Hefehe The sponsor shall approve the selection of the ear 
mold, aid and choice of ear to fit. 

t~~71E1 The dispenser shall periodically go with the 
trainee to see the fittinq by a follow-~p visit. 

f~~~ti£1 The dispenser shall have personal contact 
with ~e ~ customer~ of the trainee who ~- experience 
diffic~ltX ~e •••*•Ey in ~efhe~ fitting. 

t~v~i91 The number of trainees shall be limited to no 
more than two trainees for each licensed dispenser at any 
given time. 

(3) Both the trainee and the~sponsor must notify the 
~oard in writing, of any break in training program, stating 
reasons for such break in training or termination. 

(4) A trainee who loses his or her sponsor for~ 
reason shall not contin~e in a trainee s-r.at~s with a new 
sponsor until writ.t!ln notification is received by the board, 
within 10 days of change, stating the reasons for such change 
in sponsor. 

(5) A sponsor of a trainee who desires to terminate the 
!ll'esponl'ibility of sponsorshj.p shall 'j!i\l'e the trainee written 
notice of such termination, giving reasons, and shall 
~mmediately notify the board, in writing of such termination 
gt sponsorship. 

(6) Whe~there is any break in a training pr~gram 
sting more than 30 days, the trainee 5tatus termlnates and 
e trainee uat make new a lication for ori inal traine~ 

~tatus and pay fees as required. 
(7) Trainees shall, if completing a sale$ contracth 

~se aql."eement, etc.,, sign his or her nl!l!IB, "trainee 
~the name and license number on contract. 

(8) Trainees shall affix the designation "trainee" after 
or e n e on all business cards corres ondence 
rtisin or an written material concerning the hearing a!£ 
d. 
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Auth: 37-16-202, MCA Imp: 37-16-301, 405, MCA 

3. The Board of Hearing Aid Dispensers is proposing to 
amend 8.20.401 Traineeship Requirements for compliance with 
revisions in 37-16-405, MCA, which changed the time of 
training period from 6 months to 12 months, requiring a 
written examination to be passed prior to starting training 
period to determine the qualifications, ability and 
determination of a trainee. The board feels that requiring 
the written examination prior to the start of training will 
eliminate those persons who enter into the hearing aid field 
for a brief time and also those persons who do not have the 
ability to deal with the public and the hard-of-hearing or the 
skills necessary for a profession in the hearing aid industry. 
The majority of complaints received by the board in the past 
year have been against trainee's. 

This rule also makes provisions for termination of 
training period and procedures in notifying the board of s11Ch 
bt·eak in training period by both the trainee and licensed 
sponsor providing for protection of both parties during this 
critical training stage., 

The provision requiring a person to show his "trainee" 
status on business cards, correspondence, etc. will alert 
those prospective customers to the trainee's status in case 
they wish a dispenser with more experience, which is for the 
protection of the public. 

4. The proposed amendment of 8.20.402 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-583 and 8-583.1, 
Administrative Rules of Montana) 

"8.20.402 FEES (1) 8e~~es of ~e ~aw ~~~aiskea a~ ~e 
aoa~4 w~~~ eos~ $.,99 pe~ eop~ 

Application Fee (includes initial written and $125.00 
practical examination) 

Re-examination--written 40.00 
Re-examination--practical (includes renewal of 
trainee license) 55.00 
Original license (upon passing examinations) 80.00 
Renewal license 80.00 
Copies of law and rules 5.00 

(2) ~e $ii~99 fee ~a~d a~ a ~~·~aee eeve~s a~e ~e~iea 
ef ~raiaeesaip a~ ais i~rs- •••~~ Fa~i~~· ef ~e ~-·~ w~~~ 
re~~re aa ad4i•~eaa~ $4.,99 ~e reaew ais ~~ataee ~ieeas~ 
$100 of the application fee is refundable within first 60 days 
after application, with $25.00 being retained for board 
administrative costs. 

t·~ Wftea ae ~····· •ae ~··~ aaa is ~ieeased~ ae m~·~ 
BillY lUI. $89-,96 ~·9\l~a~ ~~eeftS!h 

22-11/29/85 MAR Notice No. 8-20-12 



-1825-

(3} All other fees payable to the board are non
refundable. Fees pe~a £er a ~emperawy er pe~~•~ea~ ~~eeftee 
are ~·~ ~e:lhtftae~e.. " 

Auth: 37-16-202, MCA Imp: 37-16•202, 402, 405, MCA 

S. Section 37·1-134, MCA allows licensing boards to set 
fees commensurate with program area costs. The above fees are 
those the board has determined necessary to cover 
administrative costs. 

6. The proposed amendment of 8.20.403 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8·583.1, 
Administrative Rules of Montana) 

"8.20.403 EXAMINATION - PASS/FAIL POINT (1) ~~e 
pase~ft~ seers 8ft ~~e wr~~~ea eKam~aa~~e~ sha~~ ~e 89~~ 
App~~eaft~S m~e~ pass ~e~~ ~~e wr~ttea aaa ere~ per~~eft~ A 
paeefiai~ eft ~e era= pert~eB e~a~~ ~e ae~ermiBea ~y a 
ma;er~~y vete e£ ~ears me~ere preseBt~ All aPPlications for 
examination must be received in the office of the board 15 
days prior to examination date. 

(2) The passing score on the written examination shall 
be 70%. . 

(3) Each section of the oral and practical examination 
must be passed by a minil!lUIII grade of 70%. An applicapt who 
fails an section onl has to retake sections failed." 

Auth: 37·16·202, CA Imp: 37·16•403, MCA 

7. The board changed the examination written score to 
70% to comply with passing score on national and 37-16-405, 
MCA as revised and to set a passing score on the 
oral/practical portion of the examination. 

8. The px-oposed amendment of 8.20.404 will read as 
follows: (naw matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-584, 
Administrative Rules of Montana) 

"8.20.404 RENEWALS (1) The licenses Will run from July 
1st to June 30th. 

fit if a dea~er ie ~ieefteea ~~~84 ~Ae meft~ ef J•fter 
he w~~~ fte~ ~ aaa~•ed a yeer!e feee. Whe meft•~ ei J~fte w~±~ 
~· !i.fte~~aea !ioft ~e fel~ewill• yea~le ieee." 

9. The board did not feel thst this was consistent with 
new trains• .n4 examination schedule that there will no lonqer 
be anyone l:l.cttneec:l in the month of June. 

10. The amendaent of 8.20.405 will read as follows: 
(new matter underlined, deleted matter interlined) (full text 
of the rule is located at paqe 8·584, Administx-ative Rules of 
Montana) 
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" 8.20.405 NOTIFICATION OF ADDRESS CHANGE (1) All 
licensed dispensers shall notify the board of any change of 
business address within 30 days after actual relocation and 
shall notify the board when they have ceased doing business 
within 90 days of the dissolution. A •~•~aee m~•- ae~~fy ~e 
aea~a w~~~a ~9 aays ef a~s eaaa~e e£ aaa~ee&. Failure to so 
provide notification ~a eaea ease shall constitute cause for 
suspension or revocation of license." 

11. This sentence is being deleted as all references to 
trainees change of address are now covered in 8.20.401 
Traineeship Rules. 

12. The proposed amendment of 8.20.408 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-584 through 8-
586, Administrative Rules of Montana) 

"8.20.408 CODE OF ETHICS (1) 
(6) It shall be understood ti1at any hearing aid 

dispenser who shall engage in a home solicitation sale shall 
be expected and subject to the statutory requirements of the 
Door to Door Sales Act as set out in Section 30•14-501 et seq 
MCA. iB ~ese ~ae1!aaeee waewe ~. ea~e ef a aea~~B9 a~a ~e 
ae• ·~~ee• 1!e tae 9ee~ te 9ee• Sa~ee Aet7 tae aea•~aw a~a 
aaeJease~ saa~i ae s~;est te ~e feiiewia~ et&Baa•ae e£ 
eeaaet .. 

t•+ ~e eiieat saaii aave a a aay pe~~·• eemmeae~a~ 
w~~ ~· eeasw.matiea ef ~e sea-raet wi~~a waiea 1!iae •• 
saaeei s~a sea•~··~ ia tais ease aft« ia ~ evea• ~a• ~. 
e~i•a• eies•s a~s ep1!iea· te eaaeei elisa eaa•~•••7 ~e aearil'!.t" 
a~a a~spel'!.ee~ •~•• ~ea ref\laa tAe f~ii aewa paymeat~ 
Heweve~~ ~~ s\lea ei,eat sees aet eieet te eal'!.eei witaia this 
tiae ~• ••~e• at t~me ef aeiivery ef tae hea•iat" aia aee~aee 
•e •e£\lse •• aesep- s~ea aea~ift~ aia taea7 ~e hea~,ft~ •*a 
aeaie• Sheil ae eatit~ea •e keep ~p te~ alit l'!.e me~e ~aa 
$SS..Q9 e111t ef ~e aewa pe)'lllel'!.t •• aay l!:eep aay BMe\ll'!.• ieee ~1'!. 
.,_ a• ~e ailteretiea ef ~e aeaiel!'"o " 

,Auth: 37-16-202, MCA Imp: 37-16-411, MCA 

13. The board is proposing to amend this section to 
eliminate reference to standards of conduct which are now 
covered under new rule entitled Purchase Recision Righte which 
provides protection to ti~ public by requiring specific 
information be supplied to the hearinq aid customer and 
providing cancellation of contract with rerunding methods and 
dispenser retention of fees for expenses incurred. 

14. The proposed amendment of 8.20.410 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-586, 
Administrative Rules of Montana) 
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"8.20.410 HEARINGS (1) Any person appearing before the 
board for a hearing in the denial or revocation of a liceneeL 
or a fine is entitled to counsel, witnesses and all documents 
they may choose to present. They shall be notified of the 
time, place and date of such hearing and shall receive copies 
of all charges by certified mail, at least 30 days prior to 
the hearing date. They shall be allowed proper time and 
consideration for the presentation of their case, during the 
hearing. All correspondence with any individual appearing 
before the board will be by certified mail." 

Auth: 37-16-202, MCA Imp: 37-16-411, 412, MCA 

15. To allow the board to discipline a trainee or 
licensee and to implement provisions on fines provided under 
Section 37-16-411, MCA. 

16. The proposed new rules will read as follows: 

"I. DISCIPLINARY ACTIONS - FINES (1) The board 
reserves the discretion to take appropriate disciplinary 
action provided for in Section 37-1-136 and 37-16-411, MCA, 
against a licensee who has violated any law or rule of the 
board, and to decide on a case by case basis the type and 
extent of disciplinary action it deems appropriate applying 
the following considerations: 

(a) the seriousness of the infraction; 
(b) the detriment to the health, safety and welfare of 

the people of Montana; and 
(c) past or pending disciplinary actions relating to the 

licensee. 
(2) The board may impose one or more of the following 

sanctions in appropriate cases: 
(a) revocation of a license; 
(b) suspension of its judgment of revocation on terms 

and conditions determined by the board; 
(c) suspension of the right to practice for a period not 

exceeding l year; 
(d) placinq a licensee on probation; 
(e) public or private reprimand or censure of a 

licensee; 
(f) limitation or restriction of the scope of the 

license and the licensee's practice; 
(q) deferral of disciplinary proceedings or imposition 

of disciplinary sanctions; 
(h) ordering tbe licensee to successfully complete 

appropriate professional training; or 
(j) imposition of a fine or fines not to exceed $500 per 

incident of violation. 
(i) fines will be determined by the board on an 

individual per case basis. 
(ii) fines must be paid within 30 days of notification 

from the board. 
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(iii) failure to pay the fine and assessments for 
violation(s) may result in non-renewal of license or an 
additional lO% of the amount of fine assessment for each month 
that the fine is not paid. 

(iv) fines imposed against a trainee are the 
responsibility of the sponsoring licensed hearing aid 
dispenser in accordance with (iii) above. 

(3) When a license is revoked or suspended, the licensee 
must surrender the license to the board." 

Auth: 37-1-136, 37-16-202, MCA Imp: 37-16-411, MCA 

"II. PURCHASER RECISION RIGHTS (1) The client shall 
have a 3-day period commencing with the consummation of the 
contract within vlhich time to cancel such contract. In this 
case and in the event. that th<l client elect" his option ·to 
cancel such contract, the hearing aid dispenser must then 
re~und the full down payment. 

(:) If the client does not elect to cancel within 3 
days, but, rather at time of delivery of the hearing aid, 
decides to refuse to accept such hearing aid, then the hearing 
aid dispenser shall be entitled to keep up to, but no more 
than, 10% of the purchase price or may keep any amount less in 
sum at the discretion of the dealer. 

(3) Every retail agreement for the eale of a hearing aid 
shall contain or have attached the following notice in ten 
point boldface type or larger. 'Notice to Buyer (1) Do not 
sign this agreement before you read it or if any spaces 
intended for the agreed terms. except as to unavailabl~ 
information, are blank. (2) You are entitled to a copy of 
this agreement at the time you sign it. (3) You may cancel 
this agreement if it was solicited in person, and you sign it, 
at a place other than the seller's business address shown an 
the agreement, by sending notice of such cancellation by 
certified mail, return receipt requested, to the seller at his 
address shown on the agreement, which notice shall be posted 
not later than the third day (excluding sundays and holidays) 
following your signing this agreement; you must return or make 
available to the seller at the place of delivery any hearing 
aid, in its original condition, received by you under this 
agreement.' 'Additional Rights: In addition to the rights and 
remedies provided for under the above circumstances, you. the 
purchaser, have the right to rescind the transaction for other 
than the seller's breach if: (a) you consult a licensed 
physician and such licensed physician advises you against the 
~rchase or use of a hearing aid and specifies in writing the 
medical reason for such advice. (b) You return the hearing 
aid or hold it at the seller's diepesal an* the hearing aid is 
in its original condition 1 ... Borm.l wear and tear, and you 
send a notice to tbe liceaee. .t aia raqylar place of business 
by certified mail, return r .... _. wequee-.d. The notice 
should s~te that the traas~aa is caneellad and must be 
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mailed not later than 30 days following the date of delivery. 
Such notice shall include a copy of the physician's signed 
statement. (c) In the event of cancellation, the licensee 
must, without further request, refund to you within 10 days 
after such cancellation, all deposits, including down payment, 
less 10% of the total purchase price and less the reasonable 
price of ear molds if any. He must also return all goods 
traded in by you on account or in contemplation of the sale 
less any reasonable costs actually incurred in making all such 
goods so traded in ready for resale. (d) You the buyer, · 
shall incur no additional liability for such cancellation. •« 

Auth: 37-16-202, MCA Imp: 37-16-303, MCA 

"III. CONTINUING EDUCATION REQUIREMENT~ (1) The 
licensee must present evidence satisfactot·y to the board of 
having completed at least 4 clock hours of continuing 
education. Such evidence must be presented by June 30th of 
each year. 

(2) Continuing education courses recognized by the board 
pertaining to fitting and dispensing hearing aids include 
those sponsored by the Montana Hearing Aid Society, the 
National Hearing Aid Society, the National Institute of 
Hearing Instruments Studies, the American Speech-Language 
Hearing Aesociation, the American conference of 
Audioprosthology, the Montana Speech and Hearing Association, 
college courses, and other such programs approved by the 
board. 

(3) A dispenser who is first licensed within the 12 
months immediately preceding the annual renewal date will not 
be required to meet the continuing education requirements 
during that 12 month period. 

(4) Four clock hours credit will be recognized for 
published books and articles which contribute to the 
professional competence of the licensee. 

(5) Four clock hours will be recognized for each year of 
full time research by the licensee. 

(6) Credit recognition will not be granted for 
coursework which is substantially similar to coursework which 
was successfully completed in the preceding 2 years and used 
to meet the continuing education requirements of the board. 

(7) Clock hours cannot be accumulated and transferred to 
another fiscal year." 

Auth: 37-16-202, MCA Imp: 37-16-407, MeA 

"IV. STANDARDS FOR APPROVAL (1) Summaries of the 
courses and resumes of those teaching must be submitted to the 
board for approval. . 

(2) The course content shall be related to the use of 
hearing aids for aiding or compensating the hearing impaired 
and shall include subject matter related to current 
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developments in the practice of fitting, testing or dispensing 
hearing aids. 

(3) Teaching methods for each course or program shall be 
described, e.g. lecture, seminar, audiovisual, simulation, 
pretest, posttest, etc. 

(4) Each course or program shall clearly state the 
educational objective that can be realistically accomplished 
within the course and the number of clock hours which may be 
obtained by completion of a specified course. 

(5) Instructors shall be qualifed to teach the specified 
course content by virtue of their prior education, training, 
and eXperience. A resume of each instructor's qualifications 
shall be forwarded with the application for approval 30 days 
prior to the occurrence of the course. 

(6) New product seminars are subject to approval by the 
board. 

(7) Sales training seminars will not be accepted for 
continuing education credit." 

Auth: 37-16-202, MCA Imp: 37-16-407, MCA 

"V. EXCEPTIONS (1) Licensees who have not complied 
with the education requirements may not be issued a renewal 
license unless such person is granted an exception upon 
written application to, and approved by, the board. 

(2) The board reserves authority to make written 
exception for reasons of individual hardship including health, 
military service, foreign residence, retirement or 
inaccessibility to programs. 

(3) A licensee who submits medical proof from his or her 
attending physician that he or she or a member of the 
licensee's immediate family suffered a serious or disabling 
illness or physical disability which prevented the licensee 
from complying ¥ith the requirements of the board during the 
12 months immediately preceding the annual lic~nse renewal 
date, may be granted an exception." 

Auth: 37-16-202, MCA Imp: 37-16-407, MCA 

"vr. PROOF OF ATTENDANCE (1) Licensees must provide 
written proof of attendance and completion of approved course 
for renewal of license. Proof must include a statement giving 
the sponsoring organization; location and dates; course name; 
instructor; name of licensee; number of clock hours completed. 

(2) Forms must be properly signed by the course 
instructor, monitor and licensee verifying attendance at the 
particular course. 

(3) Forms are available from the board office. 
(a) application for course approval 
(b) verification of continuing education attendance 
(c) request for exception and waiver." 
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Auth: 37•16-202, MCA Imp: 37-16-407, MCA 

17. The proposed adoption of the new rule on 
Disciplinary Actions - Fines is to allow the board to 
discipline a trainee or licensee and to implement provisions 
on fines provided under Section 37•16-411, MCA. 

The board is proposing the adoption of the Continuing 
Education rule to implement new statutory authority in Section 
37•16-407, MCA, requiring four hours of continuing education 
annually. The proposed rule grants broad approval to certain 
organizations for continuing education programs, provides 
standards for approval, allows exceptions to meeting the 
continuing education for health or hardship reasons and 
requires proof of attendance to be filed with the board for 
mo·ni to ring licensees continuing education credits per year. 

18. Interested persons may submit their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views'or arguments may also be submitted to the 
Board of Hearing Aid Dispensers, 1424 9th Avenue, Helena, 
Montana, 59620-0407, no later than December 27, 1985. 

BOARD OF HEARING AID 
DISPENSERS 

DUDLEY ANDERSON 
CHAIRMAN 

Certified to the Secretary of State, November 18, 1985. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the proposed 
adoption of a new rule con
cerning continuing education 

TO: All Interested Persona. 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULE CONCERNING CON
TINUING EDUCATION 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 29, 1985, the Board of Realty Regulation 
proposes to adopt a new rule concerning continuing education. 

2. The proposed new rule will read as follows: 

"I. CONTINUING EDUCATION ( 1) Each and every red 
estate licensee is hereby required to receive and successfully 
complete a minimum of 15 classroom or equivalent hours of 
continuing education in any two (2) year period. 

(2) Proof of conformance must be submitted to the Board 
prior to issuance of the licensee's renewal license at the 
conclusion of (any) two (2) year period. 

(3) Only those courses approved by the board may be 
counted as and considered for continuing education purposes. 

(4) Passage of an examination may not be required for 
the successful completion of an approved course for continuing 
education purposes." 

Auth: 37-51-202. 203, 204 (3), MCA Imp: 37-51-202, MCA 

3. The new rule is being proposed to conform with Senate 
Bill 146 (Chapter 269 of the Laws of 1985) which contained 
authorization for the board of realty regulation to adopt 
continuing education requirements for all licensees. 

The board of realty regulation believes that in order to 
fulfill the purpose of the board to "safequard the public 
interest . . . and to require the maintenance of high 
standards in ethical practices by all real estate licensees" 
that the foregoing rule be adopted. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed adoption in writing to the 
Board of Realty Regulation, 1424 9th Avenue, Helena, Montana, 
59620-0407, no later than December 27, 1985. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views or arguments orally 
or in writinq at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Realty Regulation, 1424 9th 
Avenue, Helena, Montana, 59620-0407, no late,r than December 
27, 1985. 

6. If the board receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed adoption, from the Administrative Code Committee of 
the leqislatu're, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
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directly affected, a public hearinq will be held at a later 
date. Notice of the hearinq will be published in the Montana 
Administrative Reqister. Ten percent of those persons 
directly affected has been determined to be 510 based on the 
5100 licensees in Montana. 

Certified to the Secretary of State, Ncvember 18, 1985. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MONTANA BOARD OF HOUSING 

In the matter of the publishing of ) 
an annual policy statement report by) 
the Montana Board of Housing with ) 
respect to housing, development, ) 
and low income housing assistance ) 
which such board will follow for ) 
issuing qualified mortgage bonds ) 
and mortgage credit certificates, ) 

TO: All interested persons. 

NOTICE OF 
PUBLIC HEARING 

1. On December 17, 1985, at 10 o'clock a.m., a public 
hearing will be held in the conference room of the Board, 2001 
Eleventh Avenue, Helena, Montana, to consider the publishing of 
an annual policy statement report by the Montana Board of 
Housing (the "board") with respect to housing, development, and 
low income housing assistance which the board will follow in 
issuing qualified mortgage bonds and mortgage credit 
certificates, 

2. The proposed annual policy statement report does not 
replace or modify any section currently found in the 
Administrative Rules of Montana. 

3. (a) Section 103A of the Internal Revenue Code 
provides in substance that the Governor, as elected 
representative of the Montana Board of Housing, shall publish 
and file with the Secretary of the u.s. Treasury a report which 
includes (i) a statement of the policies with respect to 
housing development and low-income housing assistance which the 
board is to follow in issuing qualified mortgage bonds and 
mortgage credit certificates and (ii) an assessment of such 
governmental unit during the preceding 1-year period preceding 
the date of the report with (I) the statement of policy on 
qualified mortgage bonds and mortgage credit certificates that 
was set forth in the previous report, if any, of an applicable 
elected representative of such governmental unit, and (II) the 
intent of Congress that state and local governments are 
expected to use their authority to issue qualified mortgage 
bonds and mortgage credit certificates to the greatest extent 
feasible (taking into account prevail:lng interest rates and 
conditions in the housing m~rket) to assist lower income 
families to afford home ownership before assisting higher 
income families. 

(b) A copy of the entire proposed annual policy statement 
report may be obtained by contacting Jay F. McLeod, the admin
istrator of the Montana Board of Housing, 2001 Eleventh Avenue, 
Helena, Montana. 

4. The board is proposing to publish an annual policy 
statement report to comply with the United States Tax Reform 
Act of 1984, (Pub. L. 98-369, 90 Stat. 901) 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submit~ed to 
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Jay F. McLeod, the administrator of the Montana Board of 
Housing, 2001 Eleventh Avenue, Helena, Montana 59620, no later 
than December 24, 1985. 

6. Jay F. McLeod, the administrator of the Montana Board 
of Housing has been designated to preside over and conduct the 
hearing. 

7. The authority of the board to make the proposed 
annual policy statement report is based on section 90-6-104, 
MCA, and the report implements section 90-6-106, MCA. 

MONTANA BOARQ OF HOUSING ....... 

\. ' .;_·· ~·.· / 

By: ~'i(c ...) ' )..,:,.~ cf< 
· '3ay ~Leod, AdiliiiiShator 

Certified to the Secretary of State November 18, 1985 • 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE SCIENCE AND TECHNOLOGY DEVELOPMENT BOARD 

In the·matter of the proposed 
adoption of rules pertaining 
to the operations of the 
Science and Technology Develop
ment Board 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF RULES 
I THROUGH XXXVIX PERTAINING 
TO THE OPERATIONS OF THE 
SCIENCE AND TECHNOLOGY 
DEVELOPMENT BOARD 

1. On December 19, 1985, at 10:00 a.m., a public hearing 
will be held in the conference room of the Department of 
Commerce, at 1424 9th Avenue, Helena, Montana, to consider the 
adoption of new rules I through XXXVIX pertaining to the 
operations of the Science and Technology Development Board. 

2. The pro~ new rules will read as follows: 

"I. ORGANIZATIONAL RULE (1) The Montana science and 
technology development board (the "board") was created in 1985 
by section 90-3-101 through 90-3-304 and 2-15-1810, MCA. 

(2) The board consists of 15 members appointed by the 
governor in the manner proscribed in section 2-15-124, MCA. 
By statute the board must be chosen from people with broad 
interest and experience in science and technology and the 
application of such interest and experience to economic 
development in Montana. At least 11 members of the board must 
be from the private sector. 

(3) The board is attached to the department of commerce 
(the "department") for administrative purposes. The 
department selects, prescribes the duties for, and supervises 
staff to administer board activities. 

(4) The board is designated a quasi-judicial board for 
purposes of section 2-15-124, MCA, except that section 2-15-
124(1) does not apply. 

(5) Inquiries regarding the board may be addressed to 
the Montana Science and Technology Development Board, 
Department of Commerce, Capitol Station, Helena, Montana 
59620. The board's street address is 1424 Ninth Avenue, 
Helena, Montana." 

Auth: 2-4-201, MCA Imp: 2-4-201, MCA 

"II. PROCEDURAL RULES The board hereby adopt5 and 
incorporates by reference the attorney general's model 
procedural rules (ARM 1.3.101 through 1.3.233). A copy of 
these rules may be obtained from the board's offices. The 
review of proposals for and the making of technology 
investments by the board will not be considered contested 
cases as contemplated by the model procedural rules or for 
purposes of sections 2-4-601 through 2-4-711, MCA, of the 
Montana Administrative Procedure Act." 
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Auth: 2-4-201, MCA Imp: 2-4-201, MCA 

"Ill. CITIZEN PARTICIPATION RULES The board hereby 
adopts and incorporates by reference the department's citizen 
participation rules· as set forth in ARM 8.2.201 through 
8.2.206; except that information relating to trade secrets and 
other proprietary matters and private financial information 
will be held in confidence as specified in following 
provisions of these rules. A copy of the department's rules 
regarding citizen participation may be obtained from the 
board's offices." 

Auth: 2-3-103, MCA Imp: 2-3-103, MCA 

"IV. DEFINIT"IONS As used in these rules, unless the 
context or subject matter clearly requires otherwise, the 
following words and phrases have the following meanings: 

(1) 'Administrator' means the perBon selected by the 
department to administer technology investments or his 
designee. 

(2) 'Board' means the Montana science and technology 
development board created by section 2-15-1810, MCA. 

(3) 'Department' means the department of commerce 
created by section 2-lS-1801, MCA. 

(4) 'Executive committee' means the c~ttee composed 
of board members and appointed by the board chairman which 
makes recollll!lendations to the board as to the funding of 
technology development projects. 

( 5) ' Investment agre-ent' means the final formal 
agreement between the board and an applicant for technology 
investment. 

(6) 'Inves~nt committee' means the committee COMPOSed 
of board members appointed by the board chairman which makes 
technological and financial evaluations of technology 
development projects proposed to the board for a technology 
investment. 

(7) 'Technology development project' means an activity 
designed to discover, develop, transfer, utilize, or 
commercialize new technology in order to strengthen and 
enhance economic development in Montana. 

(8) 'Technology investment' means an award of funds for 
a technology development project to stimulate Montana's 
economy. Technology investments are not inves~nts o£ public 
funds for purposes of Article VIII, Section 13, of the Montana 
Constitution, or Title 17, Chapter 6, Montana Code Annotated, 
relatinq to the unified investment of public funds, but are 
investments o£ public resources intended to encourage 
technologically based econoMic development that may eventually 
result in a financial return on those investments. 

(9) 'Technology transfer committee' means the committee 
composed of board membere and appointed by the board chairman 
which makes recommendations to the board as to the need for 
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and fundinq of technoloqy transfer projects and technical 
assistance activities." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

•v. PURPOSE The purpose of the board is to strenqthen 
and diversify Montana's economy by establishinq a 
publicjprivate sector partnership to ancouraqe scientific and 
technoloqical development within the state in order to keep 
pace with a transforminq economic structure and to create new 
jobs or preserve existing jobs and to expand small business 
opportunities." 

Auth: 90-3-203, MCA Imp: 90-3-203, MeA 

"VI. OFFICES AND COMMITTEES In addition to the 
chairmanship, the board may establish other offices and 
committees and select board members to fill these positions." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"VII. TECHNICAL ADVISORY COUNCILS (1) The chairman of 
the board may recommend to the qovernor the appointment of 
technical adVisory ·councils pursuant to section 2-15-122, MCA, 
for the purpose of providinq advice to the board on &elected 
topics. In makinq these recommendations, the chairman will 
conaider the scientific and technolOgical expertiae of 
candidates and seek appropriate repreaentation from the 
scientific and academic community. 

(2) Adviaory council meabers are entitled to receive 
reimbursement for travel expenses as provided in section· 2-15-
122, MCA." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"VIII. POWERS AND DUTIES The Board will: 
(1) establish policies and priorities that will expand 

and develop the use of science and technoloqy for •conomic 
development in Montana; 

(2) provide technical assistance for the transfer of 
technology to Montana businesaes in order to encouraqe the use 
of new technology by Montana business and industry; 

(3) make technoloqy investments in technoloqy 
development projects in the followinq areas that have short
or lonq-term potential to stimulate economic development in 
Montana: 

(a) research capability development, 
(b) applied technology reaearch, 
(c) technical assistance and technology transfer, and 
(d) seed capital awards for development and 

commercialization of new products and processes; 
(4) accept qrants or receive devises of money or 

property to be used in Montana for technoloqy investments 
described in these rules; 

22-11/29/85 MAR Notice No. 8-122-1 



-1839-

(5) submit to the governor and the legislature a report 
describing the board's programs and accomplishments by 
November 1 of each even-numbered year or at the request of the 
governor." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"IX. ELIGIBILITY Applicants eligible for technoloqy 
investment by the board include non-profit and for-profit 
institutions, businesses or industries located in or planning 
to locate in Montana, and educational institutions 
incorporated or unincorporated within the state." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"X. USE IN MONTANA All projects funded by the board 
shall be carried out in Montana. Investment agreements will 
provide penalties for the violation of this requirement." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XI. INVESTMENT RESTRICTION Technology investments may 
only be used by the fundinq recipient to carry out the purpose 
for which the technology development project wae funded, and 
the funding recipient must agree to use its best efforts to 
undertake all actions required to carry out the purpose for 
which the projects were funded." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XII. PROJECT SOLICITATION Proposals for technology 
investments will be accepted by the board on a continuous 
basis and may be submitted at any time." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XIII. PB£LIMINARY PROCEDURES Any applicant seeking a 
technology investment shall schedule an appointment with the 
administrator prior to submitting a formal written proposal. 
The administrator will advise the applicant in the preparation 
of the formal proposal." 

Auth: 90-3-203, MCA Imp: 90-3•203, MCA 

"XIV. FORMAL PROPOSAL Formal proposals for technoloqy 
investments shall be made by delivering 16 copies of a 
proposal to the Montana Science and Technology Alliance, 
Department of Commerce, 1424 Ninth Avenue, Helena, Montana 
59620. Guidelines for preparing formal proposals to the board 
are available at the board's office." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XV. ADMINISTRATOR REVIEW The administrator will review 
each proposal in a timely manner to determine whether it is 
complete and satisfactorily meets board eligibility guidelines 
and will notify the applicant of any deficiencies in the 
proposal." 
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Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XVI. ELIGIBLE APPLICANT If a completed proposal is 
determined by the administrator to be eligible for board 
consideration the administrator will transmit the proposal, 
together with a summary of is~es and recommendations for 
action, to the investment committee." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XVI I. INVESTMENT COMMITTEE ( 1) The investment 
committee will conduct both a technical evaluation and a 
financial evaluation of the proposal. Upon completion of this 
review the committee will decide whether to recommend 
approval, modification or disapproval of the proposal. 

(2) If the committee does not recommend the proposal for 
funding, the applicant may request full review of the proposal 
by the executive committee. 

(3) If the committee recommends that a proposal be 
approved, it will forward the proposal to the executive 
committee. 

(4) If the committee recommends that a proposal be 
modified, the applicant will be consulted as to whether the 
modifications are acceptable. If the modifications are 
acceptable, the modified proposal will be forwarded to the 
executive committee with a recommendation of approval. If the 
modifications are not acceptable to the applicant, the 
investment committee will recommend the withdrawal or approval 
of the unmodified proposal." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XVIII. EXECUTIVE COMMITTEE The executive committee of 
the board will meet at the call of the chair prior to full 
board meetings and will process all proposals for technology 
investments to be considered for action by the board. The 
executive committee will schedule proposals forwarded to it by 
the investment committee for consideration by the board at its 
next regularly scheduled meeting. If a proposal has been 
deemed to be ineligible or inappropriate for board investment, 
the executive committee, upon request of the applicant, will 
conduct a full review of the proposal to determine whether the 
decision of the investment committee should be concurred in. 
If the executive committee disagrees with the investment 
committee's recommendation, the executive committee may 
schedule the proposal for consideration by the board. 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XIX. BOARD ACTION ( l) If the investment cornmi ttee 
recommends that the board approve a proposal, the executive 
committee will place the proposal on the aqenda for the 
board's next meeting. The board will meet at least quarterly 
£or the purpose of considering these propoaals. 
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(2) The meetinqs of the board are open to the public 
with the exception that procedures will be followed to protect 
the confidentiality of any information considered proprietary 
and confidential by the applicant as hereinafter set forth. 

(3) After the board has duly considered a proposal, it 
will make a decision by open ballot as to whether the project 
will be funded. The board may vote to: 

(a) invest in the proposal as recommended; 
(b) invest in the proposal provided certain conditions 

are met; 
(c) invest in the proposal for a larger or smaller 

amount; 
(d) refer the proposal back to the applicant for 

r£>visions; or 
(e) reject the proposal as not appropriate for 

technology investment. 
All decisions by the board are final.n 
Auth: 90·3-203, MCA Imp: 90·3-203, MCA 

"XX. APPLICANT PARTICIPATION (1) At all stages of the 
review process, the applicant will be kept fully informed of 
the progress of the applicantion. The applicant may attend or 
be asked to attend the committee meetings when the application 
is being considered and reviewed. 

(2) The applicant will be expected to attend the board 
meeting at which the application will be given final 
consideration. The applicant abould be prepared to answer 
questions concerning the proposal at any stage of the 
application review process." 

Auth: 90-3-203, MCA Imp: 90·3-203, MCA 

"XXI. INVJ!:STMl!:NT AGREEMENT Upon approval of a proposal 
by the board, the applicant must enter into a formal 
investment a7reement with the board before any technology 
investment will be made by the board. Each agreement will be 
negotiated on a case-by-case basis. Sample contract documents 
will be available at the board's office for review by 
applicants. " 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XX!l. PAYBACK 0~ INVESTMENT As part of the investment 
agreement, the board will require payment of a return that it 
considers commensurate with the risk of its original 
technolo9Y investment. The terms of the payback arrangement 
will be negotiated as part of the investment agreement." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXI I I . MONTHLY/QUARTERLY REPORTS ( 1) Once a 
technology investment has been made, the funding recipient 
shall, at the diecretion of the administrator, submit to the 
board monthly or qua~terly financial reports or both 
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containing comparisons of budget expenditures to actual 
expenditures. These reports must be prepared in accordance 
with generally acceptable accounting procedures. Further, the 
monthly or quarterly reports must brieflY describe the 
progress made in meeting the objectives of the project. These 
reports are due within 15 days of the end of each calendar 
month or quarter." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXIV. ANNUAL REPORTS Within 60 days of the expiration 
of each calendar year, funding recipient shall submit to the 
board an annual financial statement compiled and reviewed by 
an independent certified public accountant or appropriate 
public official. At the discretion of the administrator an 
annual technical report describing the project's progress in 
meeting its objectives may also be required." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXV. FINAL REPORT The funding recipient shall submit 
to the board a final project report within 60 days of the 
termination of the investment agreement." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXVI. ANNUAL COMMERCIALIZATION REPORT Once a project 
has reached commercialization, a recipient shall submit an 
annual report which describes the commercial results of the 
product, process, or system which has resulted from the 
project." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXVII. FAILURE TO COMPLY The failure by a funding 
recipient to comply with the reporting requirements of the 
investment agreement will be considered a breach of the 
agreement and may result in ita termination by the board." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXVIII. MONITORING OF PROJECT In addition to the 
required reports, board members and department staff may visit 
the location of the funded project to observe firsthand the 
progress of the project. Such visits will be conducted with a 
view toward protecting the confidentiality of confidential and 
proprietary infotmation designated as such by the funding 
recipient as hereinafter set forth." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXVIX. MATCHING FUNDS (1) Matching funds are required 
for ~11 technology investments except those for technology 
transfer and technical assistance. 

(2) To qualify as matching funds a proposed contribution 
must consist ot· private or governmental funds other than funds 
appropriated from state sources. 
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(3} The matching contribution required by this rule must 
have a value of at least 100 percent of the investment 
requested from the board." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXX. DOCUMENTATION After a proposal is approved for a 
technology investment by the board but before any state funds 
are dispersed, the applicant must document the receipt of 
matching funds." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXI. RIGHTS TO INTELLECTUAL PROPERTY All intellectual 
property rights including any patents, copyrights, trademarks, 
and trade secrets developed by the funding recipient with use 
o£ funds provided by the board will be owned by the 
recipient." 

AUth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXII. RESTRICTION ON INVES~ No portion of the 
technlogy investment received by·the recipient may be used by 
persons other than the recipient to develop intellectual 
property rights." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXIII. !:M!'LOYEE AGREEMEl!IS The funding recipient 
shall require each of its employees, agents, independent 
contractors and others who might reasonably be expected to 
acquire intellectual property rights in connection with a 
technology investment to sign an agreement with the funding 
recipient, subject to approval by the board, whereby these 
persons assign any and all such rights to the funding 
recipient where any invention, discovery, improvement or other 
intellectual property is conceived, created, or reduced to 
practice during the term of the investment agreement." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXIV. PROPERTY OWNERSHIP In the event that any board 
funds are used to purchase equipment, title to such equipment 
will. reside with the recipient, but the board may require that 
it be assigned a purchase money security interest in the 
equipment." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXV. CONFIDENTIAL INFORMATION (l) It is understood 
that the funding recipient may develop business, technical and 
other information which the recipient deems proprietary and 
confidential. (hereinafter referred to collectively as 
"proprietary information".) 

(2} Proprietary information delivered to the board or 
department with a proposal or otherwise shall be designated in 
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writing or by appropriate stamps or legends, to be of a 
proprietary or confidential nature. 

(3) The board and employees of the department having 
access to confidential information will use their best efforts 
to keep in confidence and to prevent the disclosure to any 
unauthorized person of this information." 

Auth: 90-3-203,_ MCA Imp: 90-3-203, MCA 

"XXXVI. NON-PROTECTABLE PROPRIETARY INFORMATION 
Proprietary information does not include information which is: 

(1) in the public domain at the time it was disclosed or 
later becomes part of the public domain witilOUt disclosure of 
such information by the board or the department; or 

(2) was known to the board or department at the time of 
disclosure; or 

(3) is disclosed with the written approval of the 
applicant or funding recipient; or 

(4) becomes known to the board or department from a 
source other than the applicant or fundinq recipient." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXVII. OPEN MEETING EXCEPTIONS Any meetings of the 
board, any members thereof, or department personnel where 
persons other than the applicant, or funding recipient or 
their agents or employees are present will be held under the 
condition that prOprietary information will not be disclosed 
to such other persons without the prior written consent of the 
owner of the proprietary information. Except where this 
consent has been given, the public will be excluded from the 
portion of meetings durinq which proprietary information is 
being discussed." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXVIII. INVESTMENTS PROHIBITED Board members may not 
personally apply for or receive board funds, except as 
provided in section 2-15-124, MCA. If an organization with 
which a member is affiliated applies for board funds, the 
member muet disclose the nature of the affiliation and may not 
participate in the decision-making process of the board 
regarding the application." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

"XXXVIX. NONAPPLICABILITY The provisions of section 2-
2-201, MCA, do not apply to board members." 

Auth: 90-3-203, MCA Imp: 90-3-203, MCA 

3. The board is proposing these rules pursuant to the 
mandate of section 90-3-203(6), MCA, to implement the science 
and technology development investment proqram established by 
sections 90-3-101 throuqh 90-3-303. MCA. These rules are 
needed to, among other things: a) establish procedures for 
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the conduct of board business; b) provide for technology 
investments; c) protect the confidentiality of trade secrets 
and business and financial information provided by applicants; 
and d) establish eligibility and matchinq fund requirements 
for technoloqy investments. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arquments may also be submitted to the Science 
and Technoloqy Development Board, Department of Commerce, 
Capitol Station, Helena, Montana 59620-0407, no later than 
December 27, 1985. 

5. The hearinq will be preaided over by the board or its 
desiqnee. 

SCIENCE AND TECHNOLOGY 
DEVELOPMENT BOARD 

R. STEPHEl<l BROWNING 

~'~ ~ 
Certified to the Secretary of State, November 18, 1985. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
adoption of minimum wage rates) 
to be paid on public contracts) 
(standard prevailing rate of ) 
wages), pursuant to 18-2-402, ) 
MCA. ) 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION OF MINIMUM WAGE 
RATES ON PUBLIC CONTRACTS 

NO PUBI,IC HEARING 
CONTEMPLATED 

1. The commissioner of labor and industry proposes to 
adopt his determination of standard prevailing rates of 
wages under the authority of 18-2-402 MCA on January 6, 
1986. Such determination is the minimum rate of wages that 
must be paid by a contractor to employees performing labor 
on a public t<Orks project. New Rule I provides for the 
interim adoption and continuance in effect of wage rates 
determined in 1984 until superceded by wage rates regularly 
adopted in accordance with ARM 24.16.9003. 

2, The proposed rule Provides as follows: 

STANDARD PREVAILING 

by 

~n the 
cation 
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3. The commissioner's rule making authority was 
granted by the 1985 legislature. By law, contracting 
agencies are required to include minimum wage rate in bid 
specifications and contracts. The interim adoption of 1984 
rate determinations is necessary in order that such agencies 
not be unduly delayed in advertising planned· projects for 
bidding. 

4. Interested persons may submit their data views or 
arguments concerninq the commissioner's determination in 
writing to the address shown in paraqraph 2, above, no later 
than DecUiber 30, 1985. View points and advice of inter
ested persons may also be presented at either of two in
formal conferences held pursuant to 7-4-304, MCA, at the 
following times and places. 

(a) Butte, Montana on December 11, 1985 at 7;30 p.m. 
at the Civic CPnter conference room. 

(b) Glasgow, Montana on December 10, 1985 at 7:30 p.m. 
at the Cottonwood Inn. 

s. Any person directly affected by the proposed 
adoption who wishes to express his data, views or arguments 
orally or in writinq at a public hearinq, must in writing 
request a hearing and submit his request with any written 
comment he has to the address shown in paragraph 2, above, 
not later than December 30, 1985. 

6. If the commissioner receives requests for a public 
hearing on the proposf'd adoption from either 10% of 25, 
whichever is less, of the persons who are directly affected 
by t~e proposed adoption from the Administrative Code 
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committee of the legislature, from a governmental subdivi
sion or agency1 or from an association having not less than 
25 members who will be directly affocted, a hearing will be 
held at a later date. Motice of the hearing will be 
published in the Montana Administrative Register, 

7. The authority of the department to propose this 
action is based on 18-2-402 and 18-2-431, MCA, and 
implements 18-2-402, MCA. 

DAVID E. WANZENRIED 

Certified to the SecrP.tary of State this 18th day 11tf 
November, 1985, 
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' BEFORE THE DEPARTMENT OF STATE 
LANDS OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules for con11ultation of 
the Department of State Lands ) 
with the State Historic Preser-) 
vation Office under the l 
Antiquities Act. ) 

TO: All Intere11ted PArsons 

NOTICE OF PUBLIC HEARING 
FOR PROPOsED ADOPTION 
OF RULES FOR CONSULTATION 
OF DSL WITH sHPO 

1. O:t December 30, 1985, at 7:30 P,M,, a public hearing 
will be held at the main conference room of the Montana Depart
ment of State Lands, 1625 11th Avenue, Helena, Montana, to 
consider the adoption of rules eoftcerning the Department of 
state Lands consultation with the State Historic Pre11ervation 
Office concerning actions which may s~stantially 
alter heritage properties or paleontological remains under the 
Montana Antiquities Act. 

2. The propoaed rules do not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The rules as proposed to be adopted and amended 
provide as follow11: 

RULE I POLICY STATlMENT The purpose of this subchapter 
is to implement Title 22, Chapter 1, Part 4, MCA, the Montana 
Antiquities Act, through the establill~nt of administrative 
procedures. The department shall conform to the following 
rules in the systematic consideration of antiquitie11 on state 
lands prior to reaching a final decision on actions requiring 
compliance with the Montana Antiquities Act. Theile rules are 
not intended to require absolute protection of all antiquitiell 
but are meant to avoid or mitigate damage to antiquitiell when 
feasible. 
AUTH: 22-3-424, MCA. IMP; 22-3-424, MCA. 

RULE I! DEFINITION OF TERMS As used in this subchap
ter, unless the context clearly Indicates otherwise, the 
additional definitions applyz 

(1) •Antiquities" mean11 heritage properties or 
paleontological remains. 

(2) "Department" means the Montana department of state 
lands. 

(3) "Emergenc~ actions" include, but are not limited to: 
(a) project11 to repair or restore property or facilities 

damaged or destroyed as a result of a disaster when a disaster 
has been declared by the governor or other appropriate govern
ment entity; 

(b) repairs to public service facilities immediatelv 
necessary to maintain service! or 

(c) projects, whether public or private, undertaken to 
prevent or mitigate immediate threats to public health, safetv, 
welfare, or the environment, 
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(4) "Department action" means the department's decision 
to deny or approve an application for an easement, lease, or 
other certificate necessary for conducting activity upon or 
beneath the surface of state lands or under water on state 
lands if the activity would result in substantial physical 
change below or on the surface of the earth, including build
ings, structures or sites. 

(5) "Heritage property" means any district, site, build
ing, structure or object located upon or beneath the earth or 
under water that is significant in American history, architec
ture, archaeology or culture. 

(6) "Paleontolotical remains" means fossilized olants and 
animals of a geological nature found upon or beneath the earth 
or under water which are rare and critical to scientific 
research. 

AUTH; 22-3-424, MCA. IMP. 22-3-421, 424, MCA, 

RULE II! INITIAL CONSULTATION (1) The department 
shall consult with SHPO early in any decision making process 
leading to a department action. The department's initial 
request to SHPO for consultation shall include the following 
information: 

(a) a description of the proposed department action; 
(b) a legal description of the state-owned lands affected 

by the proposed action; 
(c) a description of the previous use and classification 

of the lands; 
(d) the slope and vegetation of the proposed action area, 

if known; 
(e) known or possible antiquities on the affected state 

lands; and 
(f) proposed mitigation or evaluation measures to be 

taken by the department on known cultural resources, if any, 
prior to or following the approval of the action. 

(2) If the proposed action involves changes to, or 
removal of an existing building or structure, the department 
shall also provide the following to SHPO: 

(a} photographs of the building or structure; and 
(b) information,. including dates, on construction, 

previous use, and alterations, if available. 
(3) !n the initial consultation, the department shall 

request SHPO to: 
(a) determine whether the land~ to be affected by the 

department action have been professionally surveyed in a 
systematic manner and a record of antiquities prepared; 

(b) recommend whether a professional systematic survey of 
the lands to be affected by the department action should be 
conducted prior to the proposed action; 

(c) review the department's proposed mitigation plan, if 
any, and recommend appropriate mitigation or avoidance actions, 
if any, necessary to protect known antiquities on state lands, 
including: 

(i) monitoring of the proposed action1 
(ii) special protective stipulations to the project 

approval; 
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(iii) modification of project design to avoid distur
bances o£ known antiquities sites: or 

(iv) abandonment of the proposed project: ann 
(dl determine the relative value of any previously 

identified sites or buildings. · 
(4) If the department receives no consultation response 

from SHPO within 10 working days from its request, the depart
ment shall consider SHPO consultation complete and may proceed 
with consideration of the proposed department action. The 
department may extend this deadline for large or complex 
consultation requests. 
AUTH: 22-3-424, MCA. IMP: 22-3-424, MCA. 

RULE IV DEPARTMENT CONSIDERATION OF SHPO RECOMMENDATION 
If SHPO responds to the department's initial consultation 

request, the department shall consider that response and 
determine if actions other than those proposed in its initial 
consultation request pursuant to Rule III(l) (f) are appropri
ate. The determination of whether to implement SHPO's recom
mendations rests solely with the department. The department 
shall follow the following procedure: 

(11 If SHPO recommends a professional cultural resource 
survey and: 

(a) the department accepts that recommendation, the 
department shall cause a survey to be conducted and conduct a 
post-survey consultation in accordance with Rules V and VI: or 

(b) the department rejects that recommendation, the 
department shall notify SHPO of its determination in writing 
and document therein its reasons. The department may not 
proceed with the proposed action until five working days after 
written notice to SHPO. . 

(2) If SHPO's response does not include a recommendation 
for a professional cultural resource survey and: 

(a) the department's determination is to implement all 
SHPO's recommendations, the department shall notify SHPO of its 
determination in writing, proceed with the department action, 
and implement the recommendations: or 

(b) the department's determination is to not implement all 
or part of SHPO's recommendations, the department shall notify 
SHPO of its determination in writing and document therein its 
reasons. The department may not proceed with the proposed 
action until five working days after written notice to SHPO. 
AUTH: 22-3-424, MCA. IMP: Z2-3-424, MCA. 

RULE V PROFESSIONAL CULTU~L RESOURCE SURVEY (1) If 
the department requires a professional survey, it shall file 
with the SHPO all survey reports, including maps, photographs 
and site forms, immediately upon completion of the survey. The 
department shall also request a written determination from SHPO 
of which properties, if any, identified in the survey are 
antiquities and which antiquities, if any, may be affect~d by 
the department action. 

(2) Unless it receives a determination from SHPO within 15 
working days of its request, the department may consider the 
assessment complete and may proceed with implementation of 
mitigating measures, as appropriate. The department may extend 
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this deadline for those assessments that involve large or 
complex proposals. 
AUTH: 22-3-424, MCA. IMP: 22-3-424, MCA. 

RULE VI POST-SURVEY CONSULTATION (1) If, within the 
time limits ot Rule V(2), SHPO notifies the department that the 
professional cultural resource survey has identified antiqui
ties as present and potentially affected by the department's 
proposed action, the department shall provide SHPO with its 
assessment of the proposed action's effect and either a propos
al for mitigation or avoidance or documentation that mitigation 
or avoidance is not necessary or not feasible. 

(2) Unless the department receives comments from SHPO 
regarding its assessment and proposal for mitigation or avoid
ance within 10 working days of the delivery of the department's 
assessment and proposal to SHPO, the department may consider 
the consultation complete and may proceed with its considera
tion of the proposed action. The department may extend this 
deadline for those assessments that involve large or complex 
proposals. 

(3) If SHPO responds to the consultation request within 
the time limits and 

(a) the department's determination is to implement all 
SHPO's recommendations, the department shall notify SHPO of its 
determination in writing, proceed with the department action, 
and implement the recommendations7 or 

(b) the department's determination is to not implement 
all or part of SHPO's recommendations, the department shall 
notify SHPO of its determination in writing documenting therein 
its reasons. The department may not proceed with the proposed 
action until five working days after written notice to SHPO. 

(4) The determination of whether to implement SHPO's 
recommendations rests solely with the department. 
AUTH: 22-3-424, MCA. IMP: 22-3-424, MCA. 

RULE VII DISCOVERY OF ANTIQUITIES AFTER COMMENCEMENT OF 
PROJECT (ll Any person who discovers antiquities on state 
lands or who finds that an operation licensed or otherwise 
entitled by the state may damage antiquities on state lands 
shall promptly report the discovery or finding to SHPO and the 
department and shall take all reasonable steps to preserve the 
antiquities, 

(2) If a determination that no antiquities are present 
was made prior to commencement of a project, but possible 
antiquities are subsequently discovered during implementation 
of the agency action, the department shall: 

(a) cause work on the project that could alter the 
antiquities to immediately halt and not resume until the 
consultation process is completed; 

(b) conduct a preliminary evaluation to determine whether 
antiquities are present7 and 

(c) notify SHPO of the discovery and make a request for 
an assessment of whether antiquities are present. 

(3) If the department does not receive a response from 
SHPO within five working days, the department may consider the 
consultation complete and may resume the project with whatever 
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mitigation or protective measures it considers appropriate. 
The department may extend this deadline for these assessments 
that involve large or complex discoveries. 

(4) If SHPO files with the department within five days an 
assessment identifying antiquities, the department shall follow 
the procedures for the consideration of antiquities contained 
in Rule IV prior to resumption of the project. 

AUTH: 22-3-424, MCA. IMP: 22-3-435, MCA. 

RULE VIII DEPOSIT OF ~TJRIALS RE~TED TO ANTIQUITIES 
~ The depar£;ent shall deposit with SRPO all inventory 
reports produced during site or building identification and 
evaluation, and other pertinent materials generated during 
mitigation, unless otherwise agreed by SHPO, These materials 
include maps, architectural plans, photographs, inventory 
site forms, and cultural materials that may be proce~sed and 
labeled for archival and museum storage by SHPO. 
AUTH: 22-3-424, MCA, IMP, 22-3-424, 432, MCA. 

RULE IX T No person may 
qu t es on state land 

unless he has secured an antiquities permit from SHPO. An 
antiquities permit is required for any cultural resource 
testing activity on state lands that exceeds a routine investi
gation by means of standard testing procedures to determine the 
presence of antiquities. 
AUTH: 22-3-424, MCA. IMP: 22-3-432, MCA. 

RULE X PROGRAMMATIC MEMORANDUM OF UNDERSTANDING On a 
site-specific or project-type basis and with gOOd cause, the 
department ~y propose to SHPO procedures which differ from 
those outlined above. Alternative procedures agreed to by the 
department and SBPO may be incorporated into a memorandum of 
agreement signed by both parties, 
AUTH: 22-3-424, MCA, IMP: 22-3-424, MCA. 

RULE XI EMERGENCY ACTION The department may take or 
permit action substantially altering antiquities on state lands 
without consultation with the SHPO in an emergency situation. 
Within 30 days following initiation of the action, the depart
ment shall notify SHPO of the need for and the results of the 
action. 
AUTH: 22-3-424, MCA. IMP: 22-3-424, MCA, 

4. The department is proposing these rules to implement 
Title 22, Chapter 3, Part 4, MC~, the Montana Antiquities Act. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to John F. 
North, Chief Legal Counsel, Department of State Lands, Capitol 
Station, Helena, Montana 59620. To be considered, the written 
comments must be received by January 8, 1986. 

6. Dennis Hemmer, Commissioner of State Lands will serve 
as hearing officer. 
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7, The authority of the department to make the proposed 
rules is based on section 22-3-424, MCA, and the rules imple
ment 22-3-421, 22-3-424, 22-3-432, and 22-3-435. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of adoption 
of rules concerning 
fert1lizer assessment and 
reporting 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION OF 
ARM 4.12.608 AND 4.12.609 
CONCERNING FERTILIZER ASSESS
BENTS A!ID REPORTING 

l. On October 17, 1985 the Department of Agriculture 
published notice of hearing pertaining to fertilizer 
assessments and reporting, at page 1448, of the Montana 
AdmiPistrative Register issue number 19. The notice advised 
that a hearing would be held on the proposed rules on 
November 18, 1985 at 10 a.m. at Room 225 at the 
Agriculture/Livestock Building, Helena, Montana. The 
hearing was held with no comments or testimony received. 

2. After due consideration of the conunents received 
prior to the hearing the department has adopted the rules as 
follows: 

4.12.608 REPORTING OF FERTILIZER AND FEE SCHEDULES 
~E;ry Manufacturer or person responsible for 

registering and paying the fees for a commercial fertilizer 
and/or soil amendment except specialty fertilizers in 

acka es at 10 ounds or less and unmani ulated manures, 
shall file on or before the 30th calendar day a ter the end 
of a month, a monthly statement setting forth the number of 
tons of each commercial fertilizer and/or soil amendment 
except specialty fertilizers in Eacka~es of 10 EOUnds or 
less and unmanioulated manures, distr~butec1 in this state 
during the past month and to whow it was distributed or 
indicate if no sales or distributions occurred, 

{2) through {5) remain t.he same 
4.12.609 REPORTS OF NON-FEE PAYING FERTILIZER DEALERS 
1. Every person who distributed comrnerc~al 

fertilizers and/or soil amendments except specialty 
fertilizers in packages of 10 pounds or less and 
unmanipulated manures, who :'.s not responsible for payment 
of the fees prescribed in section 80-10-207(1) shall file 
'"i th the department on forms furnished or approved by the 
department, semiannual statements for the periods ending 
June 30 and December 31, setting forth the number of net 
tons of each commercial fertilizer and/or soil amendment 
except specialty fertilizers in packages of 10 pounds or 
less and unmanipulated manures, received during the 6th 
month period and the amount of the ending inventory. The 
reports shall be filed on/or before the 30th calendar day of 
the month following the close of each 6 month period. 

(2) remains the same 

3. The amendment to the proposed rules are made in 
response to a written object.ion by 0. M. Scott and Sons in 
which it requests that specialty fertilizer be excluded. 
This change reiterates the statutory language. The 
department also received comments from John McHaster, of the 
Legislative Counsel, He recommended further citing of 
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statutory authority for these rules. His recommendations 
will be implemented when the department prepares the 
replacement pages for the Administrative Rules of Montana 
Update. 

4. The Authority for the rules is 80-10-301 MCA and 
the rule implements B0-10-103; 207, 211, MCA, Sec. 7 
Chapter 197 L Mont. 1985 and Sec. 10 Chapter 310 L Mont. 
1985. 

Certified to the Secretary of State November 18, 1985 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 16.32.501 designating 
reportable tumors and the 
adoption of a new rule stating 
the tumor records which must be ) 
kept by an independent laboratory) 

To: All Interested Persons 

NOT! CE OF THE AMENDMENT 
OF RULE 16.32.501 
AND THE ADOPTION 
OF RULE 16.32.504 

(Tumor Registry) 

1. on October 17, 1985, the department published notice 
of a proposed amendment of rule 16.32.501 concerning designa
tion of reportable tumors and a proposed adoption of a rule 
specifying the tumor records which must be kept by an inde
pendent laboratory, at page 1480 of the 1985 Montana Adminis
trative Register, issue number 19. 

2. The department has adopted rule 16.32.504 (Rule I) as 
proposed and has amended rule 16.32.501 with the following 
change: 

16.32.501 REPORTABLE TUMORS (1) Same as existing rule. 
( 2) A bem.gn tumor other than one of those listed in 

subsection (1) of this rule may be reported to the department 
for inclusion in the tumor registry if prior approval has been 
obtained from the department [P~eveR~~ve Hea~~ Se~~ees 
B~~ea~T Tumor Registry, Department of Health and Environmental 
Sciences, Cogswell Build1ng, l400 Broadway, ~ena, Montana, 
59620; phone: 449-4~49 444-2614]. 

(3), ( 4) Same as ex1st1ng rule. 

3. No comments or testimony were received. The phone 
number change was made to reflect the new number soon to be 
assigned to the registry. 

Certified to the Secretary of State November 18, 1985 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of rule 23.3.420 
regarding safety equipment 
requirements for trailers 
used for hauling and 
spreading fertilizer. 

NOTICE OF THE ADOPTION OF 
RULE 23.3.420 ON SAFETY 
EQUIPMENT FOR FERTILIZER 
TRAILERS 

TO: All Interested Persons. 

1. On June 13, 19 8 5, the Department of ,Tustice published 
notice of the proposed adoption of Pule 23.3.420 which provides 
the requirements for safety equipment for t.r;;:-,ilers used fol
hauling and dispersing fertilizer, Rt pages 643 through 644 c& 
the 1985 Montana Administrative Register, issue number 11. 

2. No comments or testimony were rcceJ. v·:=d ~ 

3. The Department has adopted proposed Rule I '"' 
23.3.420. 

4. The department is adopting this rule because 
utilization of fertilizer tr2ilers has increased on public 
highwaysr iltd there are currently no laws or rcgul.ations which 
sDecifl.ccd_ly address thr-:: need for safety equipm~nt or 
r~stri ctiuns wh~ch are ?l.r::.'Cess~ry in ::..ieu of such equipme_-, t. 

5 ~ 'Th'2 authority of tns n.g, 1c:: tc m~;:tke he p:."oposed rule 
is based on section 61-/:-103. ,c:A,, ,,d~ U, rule unplements 
sectio;, 61-9-50~, MCJL ~, ~ 

/ MIKE-GREEI~Y--~-· ---:-:-=--
A"J:torney c::-'n.t.::ia: 
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BEFORE THE DEPARTMEN'I' OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules pertaining to the 
procedure for determining 
minimum wage rates to be paid 
to laborers on public works 
projects and to specific 
obligations of contractors 
and agencies entering into 
contracts for public works. 

~C: All Interested Persons. 

NOTICE OF THE 
ADOPTION OF 

ARM 24.16.9001 
THROUGH 

ARM 24.16,9006 

1. On September 12, 1985, the Department of Labor and 
Industry published notice of public hearing on proposed 
adoption of rules I through VI concerning procedures and 
obligations pertaining to minimum wage rates to be paid on 
public works projects at page 1306 of the 1985 Montana 
Administrative Register, ;cssue number 17. 

2. The agency has adopted rules I through VI with 
changes plus the implementation and transition rule VII 
comprising a new sub-chapter to be titled "minimum wages on 
public contracts", as follows (text of the rules with 
stricken matter interlined and new matter underlined): 

24.16.9001 PURPOSE AND SCOPE (1) These rules are 
adopted pursuant to 18-2-409 and 18-2-431, MCA, giving the 
commissioner rulemaking authon. t.y to implement the Montana 
Prevailing Wage law, commonly known as Montana's "Little 
Davis-Bacon" Act. (18-2-401, et seq., MCA), The purpose of 
the above referenced statutes and these rules is to protect 
local labor markets, afte to maintain the general welfare of 
Montana workers on public works projects, ey to eliminate 
wage cutting as a method of competing for publiC:contracts, 
to maintain wages and rates paid on public works at a level 
sufficient to attract highly skilled laborers performing 
quality workmanship and to prevent the rate of wages from 
adversely affecting the equa 1 opportunity of Montana con
tractors to bid on public works. 

(2) In 1931, the legislature enacted the Montana 
"Little Davis-Bacon" Act. The act requires a hiri~g 
preference for Montana workers in all contracts let for 
public works, a 50% preference on state or federally funded 
projects, and empowers the Commissioner of the Department of 
Labor and Industry to determine the minimum wage rates to be 
paid to all workers on public work contracts. (AUTH: Sec. 
18-2-409, and 18-?-431 MCA; IMP 1 Sec. 18-?-402, 18-2-403, 
and 18-2-409 MCA) 

24.16,9002 DEFINITIONS As 
following definitions apply: 
18-2-401 through 498 432 MCA, 
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(2) "Apprentice" means a work~r employed to learn a 
skilled trade. under a written apprenticeship agreement 
registered with the department's Apprenticeship Bureau or 
complying with the provisions of ARM 24.21.401. 

( 3) "Rona fide resident of Montana" is defined at 
Seet±eft 18-2-401(4), MCA. 

(4) "Commissioner" means the Commissioner of Labor and 
Industry. 

(5) "County or locality• means an area determined by 
the commissioner comprised of a single county, or a group of 
contiguous counties within which there exists a competitive 
labor market with a sufficient number of contractors and 
competent skilled workers df a particular craft, classifica
tion, or type such that a wage rate for the craft, classi
fication or type of work may reasonably be determined to 
prevail. 

(6) "Department" means the Department of Labor and 
Industry. 

(7) 
(8) 
(a) 

thereof; 
(b) 
(c) 

thereof: 

"Labor" is defined at 18-2-401, MCA. 
"Public contracting agency" includes: 
the State of Montana or any political subdivision 

the Montana University System; 
any local government or political subdivision 

(d) school districts, irrigation districts, or other 
public authorities organized under the laws of the State of 
Montana; or, 

(e) any board, council, commission, trustees or other 
public body acting as or on behalf of a public agency. 

(9) "Public contractor" means a contractor holding a 
valid public contractors license issued by the Montana 
Department of Commerce as provided for in Section 37-71-201, 
et seq., MCA, or having entered into a contract for the 
performance of construction, service, repair or maintenance 
work with the federal government or a public contracting 
agency. 

(10) "Public works" means construction, repair and 
maintenance performed for a public contracting agency paid 
for wholly or in part by the funds of any public agency. 

(11) "Standard prevailing rate of wages" means those 
wages determined by the commissioner, in accordance with 
18-2-401(5) and 18-2-402, MCA, to be the common or predom1-
nate rate of wages paid by contractors for work on projects 
of a similar character in the county or locality where a 
contract for public works is performed. It aees is not Meaft 
tftl!'! necessarily an average or mean wage paid. A standard 
prevailing rate of wages determined according to these rules 
is not a prescribed wage rate, but is rather, it ,;,~ a 
minimum l!!e;!:ew at or above which an individual performing 
labor on a public work project shall fte~ be compensated. 
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(AUTH: Sec. 18-2-409 and 18-2-431, MCA7 IMP, Sec. 18-2-402 
MCA) 

24.16.9003 ESTABLISHING THE STANDARD PREVAILING RATE OF 
WAGES (l) When deemed necessary, but no more frequent than 
once-a year, the commissioner will establish standard rates 
and delineate the county or locality where the standard 
applies for each craft, classification or type of worker 
traditionally needed to complete a public works project. 

(2) The commissioner will compile wage rate informa
tion that reflects wage rates actually paid to workers on 
various types of construction state wide. 

(a) In setting a prevailing rate of wages for a craft 
classification or type of worker in a county or locality, 
the commissioner shall consider: 

(i) the established and special project rates of the 
previous-year, 

(ii) valid collective bargaining agreements, 
(iii) wage rates determined by the federal government 

under the Davis-Bacon Act and the Federal Service Contract 
Act, 

(iv) wage rate information compiled on a regular basis 
by the department, 

(v) appropriate information from such wage surveys as 
may be conducted by the department, 

(vi) other pertinent information. 
(b) The commissioner may also consider submissions of 

wage information reflecting wages paid on proJects ongo1.ng 
or completed within a year prior to its consideration. This 
information must be supported by adequate documentation and 
elee include the following information: 

(i) the project name or identification, location and 
R brief description of the type of construction performed, 

( ii) the date construction began and the completion 
date, if any, 

(iii) the approximate cost of the project, 
( iv) the names and addresses for the contractor, eB: 

subcontractors and the contracting el!~he!!'!~y-~~~:tofte-~1, 
party letting the contract, 

(v) a statement of whether wages were subject to 
federal prevailing wage laws, Montana prevailing wage laws, 
a negotiated collective bargaining agreement, or otherwise 
removed from the immediate and unilateral control of the 
employer, and 

(vi) the number of workers employed to perform labor 
on the project, how they were classified and the rate of 
wages paid each worker or classification of worker. 

(vii) wage rate information may be submitted to the 
commissioner either on form DLI-PC-1 "wage Information 
Surve " av ilabl fro the Office of the Commissioner at 
the address 9hQW111 sul;)sectl.on (3 below or by calll.ng 
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(406) 444-5600. Information may be submitted in any form 
substantially conforming to form DLI-PC 1. 

(c) The commissionE'!r may request clarification, 
additional information or independent verification of 
information submitted pursuant to this rule. 

(d) The commissioner may conduct a survey of wage 
rates paid to workers on construction projects in one or 
more counties. 

(e) It is the obligation of any person having pos-
session or knowledge of wage rate information, including 
collective bargaining agreements that the commissioner 
should consider, or it is deaired that he consider, to 
timely deliver such information to the contmissioner. 

(31 Waqe information may be consid<"red by the commis-
sioner only if such information is delivered at the Office 
of the Commissioner, Department of Labor and Industry 
Building, corner of Roberts and Lockey, P.O. Box 172R, 
Helena, Montan2 59624, by or before the close of business on 
the first day of July c::>r on the next bus! ness day, if the 
first oay of July fal ~s on a Saturday, Sunday or state 
holiday. After ~!.e thi~ deadline 4'ele-~i~_,,.,.. ee;-~ 
:i:t'i~eTma"t:~E'!i bds passed t ~.:he com.inissioner wlll review each 
craft~ classification or type of work by a county or local
ity and establish standard prevailing rates of wages. 

(a) The boundaries of each countv or local itv wi.l.l 
approximat0 as closely as practical, a ~niquP labor ·market 
for a particr'..le..r craft 1 classificc"tion 1 or type of worker .. 

(b) Wi t~d n each county or loca1i ty c'ielinee.ted f the 
commissioner will consid-e:!:' current wage ::::·nto:=.' information or. 
file and set the standard prevailing r2t9 of 1vages for ea;:ll 
::ora::t, cl~ssi ficatior. or type of worke!- :fo:c ::~ach county cr 
lcc::tlity. 

(4) A determination of standarct orevr:~iJ.inq v11aqe rates 
made nursuanL to th.1.s sect-IOndOSSI1~0 i:o~ 
____ (a) a building ccnsi:.ructr:.:CI sole_lv for '..;se ::!:::: ,, r.esi-
dence bV one or two families, or. 
~---(b~} --· pr_ojects not rc~aui.1:-ed. by l~t,.; t? bE; DIJblicl:-~ bid 

and the total cost o-:= thf: pro~t~.£ .. §._D~~.:.--~-ceE:d $7 ,500~00~ 
(AUTrl: Sec. 2-4-2.01, 18 2-409 and JS-2-43', ~'Ci'.; T!I"P, Sec. 
18-2-402, MCJ\) 

24.16.9004 DEPARTMENT ASSISTANCE 1W8 SPECIAL PRO.:rECT 
!:~~_§_ (l) At least thirty (30) dayr: P'oior to advertising 
for bids or letting a contract for a public works project, a 
public contracting agency may requPst that a special job 
classification and commensurate rate of wages be established 
for a partjcular craft, classification or type of worker 
needed for that particula! project. Thco contmissioner will 
establish a standard prevailing rate of wages for any craft, 
classification or type of worker for which a no rate has ne~ 
been e~~ Ereviously determined. 
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i2) A request for a special project job classification 
and commensurate rate of wages does not relieve a contractor 
from the obligation to classify and pay workers in accor
dance with annually established standard prevailing wage 
rates pending the establishment of a special project rate. 

{3) A request for a special project job classification 
and rate of ~1age shall include: 

(a) identification of the project by name, number or 
description and location, 

(b) the name and address of the public contracting 
agency and the successful public contract.or if a contract 
for work on the project has been awarded, 

(c) the name, address and signature of the requesting 
party, el!---til.e--fM!:I!le--Etfid.-~ef=,.~-ef--t.ft.e-~..,.,.~ and 
the name, address and signature of ~Re ~ requesting party's 
representative, 

(d) each proposed job classification and rate of wages 
requested, 

{e) a brief description of the project and the charac
ter of the work to be performed, 

(f) a detailed description of the job requirements, 
work to be performed and skills involved in each proposed 
job classification, 

(g) an explanation as to why none of the classifica
tions established for the standard prevailing rate of wages 
is applicable, 

(h) any written items of information or documents the 
requesting party desires to be considered, 

{i) the names and addresses of all parties entitled to 
notice and a signed and dated certificate showing that a 
copy of the request was mailed to each. 

(4) A request for a special project job classification 
and rate of wages must establish: 

(a) that the project is of such an unusual character 
that its performance requires unique skills not tradition
ally performed by any craft classification or ty{->e of worker 
for which there has been established a standard prevail'cng 
rate of wages, 

(b) that there exists a classification of workers who 
cOn\I!\only perform work involving such unique skills at the 
proposed rate of wages. (AUTH: Sec. 18-2-431, MCA; Il"P, 
Sec. 18-2-402, MCA) 

24.16. 9005 OBLIGATIONS OF PUBLIC CONTRAC'riNG AGENCIES 
( 1) A public contracting agency will include in the hid 
~pecifications and contract~ for any public work~ (projects 
not described in ?0.16,9003(5) suEra) eofi~raet the 
following: 

(a) An unequivocal agreement by the contractor to give 
r•re""r~cnce, to employment c_f" bon~ £ide l·lontana residents, in 
compliance with 18-2-403(1) MCA. For any state constructJon 
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project except where specifically prohibited by federal law 
.. equ;,,.,.,s-ethe~w-!-se--t.fte--co~ --9h-ft.'j:J,. -~}u(..,.~Jo.e.-!'e'l:'l:e.w~l'!~ 
st~teme~t~--J~-~e-~-th~t-~-ee~tr~eter-~~~-~~ve 
~refereftee-i~-h~ .. ~~~-ef-~e~~-f~ee-Mefttee~-reeide~te-~ed-that 
at-±ee-st-~~-t~~-~~~~~ft&e~-the-eeetr~et 
wi±'l:-~e-~erferMed-~y-eueh-Meetae~-ree~deftt7-eed-£u!"thermerey 
the-eeetreeter-~uereeteee-that-a±±-eu~eeetreetere-~e,.,£erm~"~ 
wer~-~~-eeftt~eet-~-eemp~y-wi-t~~-~revisie"~a 
the bid specifications and the contract shall provide that 
at least 50% of the workers fi.ncludin workers em lo ed b 
subcontractors will be bona fide Montana res1dents in 
compliance with 18-2-421 (2), MCA. In the case of a particu
lar contractor such ercenta e of Montana residents shall be 
modified to com 1 with an written directive the commis
sioner spec1fying a d1f erent percentage. 

(b) An unequivocal agreement by the contractor that a 
worker (including workers employed by a subcontractor) 

erformin labor on the ro'ect will be aid the a licable 
standard prevailing rate of wages as determ ned by the 
commissioner pursuant to 24.16.9003 and 24.16.9004, supra. 
fhe-~P~-~rr-~-~eftfl--the-~f-~-~-wa~es 
ifte±udie~-£rie~e-~eee£its-fer-hee'l:th-eed-we'l:fere-~ed-~eeeiee 
ee"tri~utie"e-~-~-e~~~~-te-~-~-~~-eeeh 
ere£t7-~~~~~t~~~~-e£-~~~-eem~'l:ete 
the-~re;eet~--~he-retee-set-£erth-she'l:'l:-eet-be-'l:ess-thee-the 
eteederd-prevei'l:ie~-rate-e£-we~es. 

(c) A listing of standard ~revailing w&ge rates 
determined by the corrunissioner applicable at· the proJect 
sites and lan ua e in the contractor's a reement incor orat
ln t e same b reference or otherw1se. 

~et d The contract provis1ons must clearly show 
:re~uire that the contractor a~!"ee-~-i-t and its subCoil-" 
tractors wi~'l: are bound to pay wages at the rates ~et-£erth. 
determined by the commissioner, and to give required prefer
ences. 
-----r21 If a contract for public work is to be performed 
in more than one county where a different standard prevail
ing rate of wages is established for a particular craft, 
classification or type of worker, the highest rate is the 
rate to be included in the bid specifications and contract 
provision. 

(3) Whenever a public works project, where the public 
contractor is required to be licensed pursuant to Seet!:ee 
37-71-201, et seq., MCA, is accepted by a public contracting 
agency, the agency shall promptly send to the department a 
notice of acceptance and the completion date of the project. 
This notice is required in all such instances, including 
those where the project cost is less than $50,000. (See 
Section 18-2-421, MCA). (AUTH: Sec. 18-2-409 and 18-2-431 
MCA; IMP, Sec. 18-2-403, 18-2-409, 18-,-421 and lB-2-422 
MCA) 
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24. 16, 9006 OBLIGATIONS OF PUBLIC CONTRACTORS AND 
SUBCONTRACTORS (1) All public contractors and subcon
tractors shall give preference in hiring to bona fide 
Montana residents in the performance of contracts for public 
works. 

(a) In the performance of a contract for a state 
project a public contractor shall s~eh-~~-~ 
ensure that at least fifty percent (50%) of all workers 
performing labor pel!'te!!'me6 under the contract for public 
works ie-pe!!'£e!!'mee are bona fide Montana residents. 

(b) For ~eee ~se as provided in 18-2-42l(e), MCA, a 
contractor may in writing request that the commissioner 
modify percentage residency requirements on a particular 
p~b~ie-we!!'ke ~ project. The commissioner may modify or 
waive residency requirements by-w!!'~~~e~-~~~ under the 
revision of the statute and shall b written d~rectJ.ve 

notify the contractJ.ng agency of any sue modi ication or 
waiver. w±~h-e-een~!!'ee~e!!'-~he~-~he-een~!!'ae~ei!'-W~~~-h~!!'e-bena 
tiee-M&n~~n~-~~~~~~~~~~~~-et-wa~ee 
~e-pe!!'ie!!'m-e-~~ke-eme~n~-e£-we!!'k-ea-ene~he!!'-p!!'e;ee~-ee-we~le 
ha~e-been-!!'e~~i!!'ee-hee-~he-eemmieeiene!!'-nee-e~!!'eee-~e-meeity 
e!!'-wei~e-eemp~ianee-en-~he-pe!!'eie~~a!!'-p!!'e;eee. 

{2) All public contractors and its subcontractors 
shall classify each worker who performs labor on a public 
works project according to the applicable standard 
prevailing rate of wages for such craft, classification or 
type of worker established by the commissioner, and shall 
pay each such worker a rate of wages not less than the 
standard prevailing rate. 

(3) A public contractor or subcontractor shall 
require its subcontractors to comply with the law for 
contractor's bonds for wages and benefits prescribed by 
Sections 39-3-701, et seq., MCA unless excepted under 
Section 39-3-704, MCA. A contractor is jointly responsible 
for its subcontractor's failure to comply with classifica
tion and wage payment provisions of state law and department 
rules, including penalties assessed thereon. 

(4) Any Public contractors e!!' and subcontractors 
shall <Jene!!'a;j,~y keep clear and legible -records for each 
employee who performs labor on a public works project ~he~ 
ekew showing: 

(a) the place where the employee was contacted for 
hiring, 

(b) ehe--M.-a-te-~~~-!!'eeie!enee--ei~-i~-by-~ 
emp;j,eyee, whether or not the employee is a bona fide 
Montana resident, 

(c) the craft, classification or type of work per-
formed by the employee in conformity with the applicable 
standard prevailing rate of wages, 

(d) the date, the time worked, on an hourly basis, 
and the identification of the project for each day the 
employee performed work on a public works project, 
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(e) the hourly rate of wages, including fring~ 
benefits for health, welfare, pension contributions, travel 
allowance and other terms by which the employee was com
pensated for such work. (AUTH: Sec. 18-2-409 and lP-2-431 
MCA; IMP, Sec. 18-2-403 and 18-2-409 MCA) 

3. Formal hearings 
Falls, Missoula and Helena. 
Wolf Point. 

were held in Billings, Great 
An informal session w~~ held in 

(a) Parties representing local government, particu
larly school districts in rural communities and less pop
ulated counties voiced concern that wage rates determined 
for building construction were often at variance with rates 
prevailing in the cow~unity. Small projects such as school 
repairs are commonly let to local craftsmen under statutory 
exemptions to competitive bidding. It is not practical to 
annually predetermine a standard prevailing rate of wages 
for such a highly localized labor market. Wage rates in 
such communities vary from community to community and 
fluctuate during any given year, 

The commissioner has, in the past, recognized this 
condition in attempting to predetermine wage rates for 
residential construction. Public construction of residences 
is generally confined to teacher housing in remote areas 
where local rates prevail. Subsection (5) is added to Rule 
24.16.9003 to allow local prevailing wage rates to be paid 
under these two circumstances. 

(b) Organized labor expressed concerns that a dollar 
threshold as appears in ARM 24.16. 9003 (51 {b) would allow 
splitting a project into several smaller projects to avoid 
bid advertising or to discourage competition. Existing 
statutes prohibit such "bid splitting" by local government 
units and school districts. (7-5-2305, 7-5-4305 and 
20-9-205, MCA). Specific provisions here to prohibit the 
same conduct are not necessary. 

(c) The Montana Chamber of Commerce felt that the 
commissioner' discretion in determining st"l.nclard prevailing 
wage rates is too broad. It urged the use of a formula such 
as an average or a 30% provision similar to federal 
Davis-Bacon determinations. In order to devise a formula 
with any reliability in general application, a statistical 
survey is needed. The department has investigated the 
feasibility of a survey approach and has concluded that it 
does not have sufficient resources. 

(d) Unclear language raised concerns not intended by 
the drafters of these rules. Changes are incorporated to 
clarify language that caused these areas of concerns. 

22-11/29/85 Montana Administrative Register 



-1867-

( 4) The authority for adopting these rules· is con
tained in 2-4-201, 18-2-403 and 18-2-431, MCA. These rules 
implement, generally, 18-2-401, et seq., MCA. 

Commissioner of Labor & Industry 

Certified to the Secretary of State this 18th day of 
November, 1985. 
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VOLUME NO. 41 OPINION NO. 33 

ATTORNEYS GENERAL - Effect of declaratory judgment on a 
previously issued Attorney General's Opinion: 
COUNTY COMMISSIONERS - Lack of authority to provide 
additional compensation to county clerk and recorder who 
is an election administrator: 
COUNTY OFFICERS AND EMPLOYEES - Lack of authority for 
county clerk and recorder to receive additional 
compensation for acting as election administrator; 
MONTANA CODE ANNOTATED- Sections 2-15-501(7), 27-8-301: 
OPINIONS OF THE ATTORNEY GENERAL - 35 Op. Att'y Gen. No. 
68 (1974); 38 Op. Att'y Gen. No. 112 (1980) 1 39 Op. 
Att'y Gen. No. 7 (1981). 

HELD: 1. A board of county commissioners 
provide additional compensation to 
clerk and recorder who is an 
administrator in addition to the 
statutory salary. 

tnay not 
a county 
election 
clerk's 

2. A declaratory judgment by a district court 
does not supersed-e a previous Attorney 
General's Opinion where the district court 
does not explicitly overrule the prior 
opinion. 

Rae v. Kalbfleisch 
Toole County Attorney 
Toole County Courthouse 
Shelby MT 59474 

Dear Mr. Kalbfleisch: 

8 November 1985 

You have requested my opinion on the following 
questions: 

1. Is it permissible for the elected clerk 
and recorder to receive additional 
compensation for services as an election 
administrator? 
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2. Does a declaratory judgment by a district 
court supersede a previous Attorney 
General's Opinion? 

Section 2-15-501(7), MCA, requires the Attorney General 
to issue opinions: 

[T]o the legislature or either house thereof, 
to any state officer, board, or commission, to 
any county attorney, to the city attorney of 
any city or town, and to the board of county 
commissioners of any county of the state when 
required upon any question of law relating to 
their respective offices. 

The purpose of an Attorney General's Opinion is to 
assist an official or government body in underst.anding 
its rights and obligations under the law. Although 
Attorney General's Opinions are declaratory of law, the 
Attorney General is an executive and not a judicial 
officer. Opinions serve as an executive construction of 
state law given for the benefit of the executive branch 
agencies seeking guidance. See 35 Op. Att'y Gen. No. 68 
at 164 (1974) • 

The Opinions of the Attorney General do not have the 
effect of judicial rulings. Where a question of law is 
before the court for determination, the Supreme Court 
has held that an opinion is persuasive and will be 
upheld by the court if not erroneous and the Legislature 
has not enacted any statute declaring otherwise. See 
State ex re1. Barr v. District Court, 108 Mont. 433;"" 
~9r-F.2a-39g;-4oo (1930) ~ State v: Schye, 130 Mont. 
537 I 541, 305 P.2d 350, 353 (1957). 

Your question relates to a proevious Attorney General's 
Opinion, which concerned whether an elected county clerk 
could receive additional r.ompensation for services 
rendered as an election administrator. I concluded that 
since public officials could only claim compensation for 
services rendered where the compensation is provided by 
law, the county clerk did not have a right to additional 
compensation. See 39 Op. Att'y Gen. No. 7 at 27 (1981). 

In a 1984 declaratory judgment of the Fifth Judicial 
District, however, the court--without joining the 
Attorney General or directly addressing his 
opinion--ruled the opposite. A county clerk was allowed 
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compensation paid to her by the county co~~~ntission for 
services rendered as election administrator. Does the 
declaratory judgment supersede the 1981 opinion? 

Section 27-8-301, 
judgments, states: 

MCA, pertaining to declaratory 

When declaratory relief is sought, all persons 
shall be made parties who have or claim any 
interest which would be affected by the 
declaration •.•. 

A previous Attorney General's Opinion held that by the 
terms of section 27-8-301, MCA, an Attorney General is 
not bound by a declaratory judgment entered in a cause 
to which he was not a party. 38 Op. Att'y Gen. No. 112 
at 399 (1980). 

This opinion concerned whether particular expenditures 
required of municipal governments by statute may be 
financed by property taxes levied in addition to the 
65-mill all purpose levy. My conclusions were based 
largely upon the reasoning of prior Attorney General's 
Opinions even though those opinions conflicted with a 
district court decision. 

Several factors were considered in reaching my decision. 
One was that the district court did not explicitly 
overrule the prior opinions, even though the court's 
analysis was inconsistent with their content. I also 
questioned the precedential value of district court 
judgments. Trial court opinions and judgments are not 
reported in Montana. As these decisions are unavailable 
for persons doing research on the question decided by 
the court, they cannot be taken as declaratory of the 
law except as applied to the parties before the court. 
Therefore, district court judgments cannot serve as 
precedent. The opinion also held that a district court 
judgment in an action to which the Attorney General is 
not a party is not bindinq on the Attorney General in 
the performance of his statutory duty to render advisory 
opinions. 38 Op. Att'y Gen. No. 112 at 399 (1980). 

Section 2-15-501(7), MCA, provides in part: 

If an opinion issued by the attorney general 
conflicts with an opinion issued by a city 
attorney, county attorney, or an attorney 
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employed or retained by any state officer, 
board, commission, or department, the attorney 
general's opinion shall be controlling unless 
overruled ~ !'! state diStrict court or the 
supreme court, [Emphasis added.] 

The opinion in the instant issue was not expressly 
overruled by the declaratory judgment. Although the 
parties to the issue are bound by the judgment, it is 
questionable that this judgment can serve as binding 
precedent for all judicial districts. As chief legal 
officer and legal advisor, the Attorney General need not 
be bound by district court declaratory judgments in 
actions to which he was not a named party and which do 
not explicitly overrule a previous opinion. Although 
the district court opinion is entitled to weight, the 
Attorney General may 1·each a contrary result in his 
inuerpretation, The previous opinion regarding 
compensation of county clerks, 39 Op. Att'y Gen, No, 7 
at 27 (1981), remains valid. 

THEREFORE, IT IS MY OPINION: 

A board of county co~issioners 
provide additional Collljlensation to 
clerk and recorder who is an 
administrator in addition to the 
statutory salary. 

may not 
a county 
election 
clerk's 

2. A declaratory jud<gment by a district court 
does not supersede a previous Attorney 
General's Opinion where the district court 
does not explicitly overrule the prior 
opinion. 
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VOLUME NO. 41 OPINION NO. 34 

ATTORNEYS - Authority of county commissioners to employ 
private attorney: 
ATTORNEYS - Authority of county official to retain 
defense counsel: 
ATTORNEYS GENERAL - Supervisory authority over county 
attorney; 
COUNTIES - Obligation to pay defense-related expenses of 
county official: 
COUNTY ATTORNEYS - Consent for employment of private 
attorney; 
COUNTY COMMISSIONERS - Authority to employ private 
attorney; 
COUNTY OFFICERS AND EMPLOYEES - Authority to retain 
defense counsel; 
MONTAtlA CODE ANNOTATED - Sections 2-9-101, 2-9-305, 
2-15-501(5). 7-4-2707, 7-4-2708, 7-4-2711(1). 7-5-2101, 
7-5-2104, 7-6-2323, 37-61-403; 
OPINIONS OF THE ATTORNEY GENERAL- 1 Op. Att'y Gen. at 
190 (1905), 37 Op. Att'y Gen. No. 63 (1977), 37 Op. 
Att'y Gen. No. 171 (1978). 

HELD: 1, A county attorney may not unreasonably 
withhold his consent to the employment of 
another attorney by the board of county 
commissioners to perform legal services in 
connection with the civil business of the 
county. The decision of a county attorney to 
withhold his consent is subject to the 
supervisory authority of the Attorney General. 

2. An elected county officer is not required to 
obtain the consent of the county attorney or 
the county commissioners in order to retain 
counsel in defense of a suit brought by the 
county attorney pursuant to section 7-6-2323, 
MCA. The county must reimburse the officer 
for legal fees incurred in the defense of the 
action unless an exclusion, as provided in 
section 2-9-305(6), MCA, applies. 

Ed A. Miller, Chairman 
Big Horn County Board of Commissioners 
Drawer H 
Hardin MT 59034 

l!ontana Administrative Register 

8 November 1985 
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Dear Mr. Miller: 

I have received your letters of September 17 and 18, 
1985, requesting my opinion on two issues of concern to 
the board. I have also received correspondence 
regarding the same matters from Commissioner Jin 
Ruegamer and County Attorney Clarence Belue. 

Your first inquiry concerns sectiun 7-4-2708, MCA, VJhich 
provides: 

In any county, the county commissioners mav, 
upon consent of the county attorney, employ 
any other attorneY licensed in Montana to 
perform any legal -service in connection with 
the civil business of the cvunty. 

As I understand the background for the inquiry, Big Horn 
cou~ty is a defendant i11 four lawsuits pending in state 
and :tederal court. The county att:orney is presently 
representing the county in these suits following the 
board's decisior1 to term~nate the services of ~ Private 
attori.1ey who had boen e;r.ployed by the boaZ"d uPon tho:: 
recommendation and with the consent of the cour~ty 
attorney. Although the board wi3hes to hire anoth~r 
private attorney, the county c.ttorney has withdra\-Jn !"lis 
consent to the employment uf other counsel and h~s 

indicated -c.hdt- he will continue t'-1 r":0t_JrQSt;:-l~t the coun-::.y 
::..u a private capacitv 1.n the iou:r._ lawsuits. 

SE~ction 7-4-2708, MCA~ together with sectiun 7-4-:?707 f 

L\1CA, Twas enacted by the r..r,on::ana Legislature in 19'i9 to 
provide fo1 the renditi0n cf count-Y leg.:!l s8rvicE~s by 
persons oLher tha11 the county attorney. Al least with 
regard tu first-class countiesr the 1979 statutes 
requ1re. the consent of thE~ county attorney tor th~ 

emp:..oymer~ r.::. of outside counsel to perform ieg.;..;.l services 
fox the county, but do nut expressly provlde for 
resolution of disagreements between ·c.he commissioners 
and the county attorney regard~ng the necessity for 
employing outside counsel. 

Section 7-4-2711 (1), MCA, provides that the county 
attorney is the legal adviser of the board of county 
commissioners and must defend all suits brought against 
his county. Re may not accept a fee in addition to his 
salary as county atto~ney for the defense of such 
lawsuit:s. See, ~~ 37 Op. Att'y Gen. No. 63 (1977). 
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It is not only the duty, but also the right and 
privilege of the county attorney to represent the county 
in matters of law in which the county is interested. 
See 27 C.J.S. ~ct and Prosecuting ~orne~ 
§ 12 (1). 

Section 7-5-2104, MCA, provides that the board of county 
commissioners has jurisdiction and power to direct and 
control the prosecution and defense of all suits to 
which the county is a party. This grant of authority is 
consistent with the responsibility of the county 
commissicmers, set forth in se:ction 7-5-2101, MCA, to 
represent the county and have the care of the county 
prope:rty and the management of the business and concerns 
of the county. Such statutory authority has been held 
to clearly embrace the power to designate and employ 
special counsel to represent the county's interests, 
even where the county attorney has a duty imposed by 
statute to provide legal representation for the county. 
See Reed v. GormleY., 91 P. 1093 (Wash. 1907). 

'rhe consent required by section 7-4-2708, MCA, serves at 
least two purpos8s: ( 1) It provides notice to the 
county .attorney in those situations where the coun·ty 
cormnss~oners have not consulted the county attorney 
regarding outs.i.de counsel or the county attorney has not 
himself suggested the co~~issioners employ outside 
counsel, o-.nc (2) it allows the county attorney to revie,•.• 
the need for employing outsid~ counsel to perform legal 
services which might otherwise be performed by the 
county attorney without additional expense to the 
county. 

Generally, the county attorney and the board of county 
commissioner;;:; st~nd in the same position as that of 
attorney and clj.ent with regard to the civil legal 
business of the county: where control of litigation is 
placed with the board, the county attorney should act 
under its direction. See 27 C.J.S~ District and 
Prosecuting .A.ttorneys § """T( 5) . This may incllid'e 
withd:>awing and consenting to the employment of special 
counsel. There are numerous reasons why the board may 
wish to employ special counsel. The county attorney's 
absence, illness, refusal to act, differences on public 
policy, personal conflicts, or pressure of official 
business may effectively leave the county without 
necessary counsel, even in a grave emergency, or the 
litigation may involve conflicts between departments or 
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officers of the county. The board should not be 
precluded from employing special counsel as reasonably 
required under such circumstances. ~ 56 Am. Jur. 2d 
Munici~al Corporations §§ 220, 221; 1 Op. Att'y Gen. at 
190 (1 05). 

Although section 7-4-2708, MCA, requires consent of the 
county attorney for the employment of special counsel, 
the statutes and authorities discussed above lead me to 
conclude that such consent may not be unreasonably 
withheld where the board has compelling reasons for its 
decision. Except in the most unusual circumstances, the 
county attorney should defer to the board's decision to 
employ special counsel. If the county attorney 
disagrees with the board and withholds his consent, the 
board may request that the Attorney General review this 
conclusion and exercise supervisory power, if 
appropriate, over the county attorney, pursuant to 
section 2~15-501(5), MCA, by directing the county 
attorney to consent to the employment of special 
counsel. 

It is my opinion that the board of county commissioners 
may select and employ special counsel to defend the 
county in lawsuits. The county attorney may not 
unreasonably withhold his consent to the employment of 
any other attorney for that purpose. If the board and 
the county attorney disagree on either the need for 
special counsel or which attorney should be employed, 
the board may request the Attorney General to exercise 
his supervisory authority over the county attorney. 
Special counsel may assist the county attorney in the 
case or may be substituted for the county attorney, 
pursuant to section 37-61-403, MCA. 

Your second inquiry concerns a claim submitted by a 
private attorney for services rendered to the county 
clerk and recorder and two county commissioners. From 
the correspondence it is not clear whether the services 
were rendered in connection with the defense of a civil 
action brought by the county attorney in the name of the 
county against the county officers, or whether the claim 
concerns the attempted filing of a criminal action and 
subsequent appeal to the Montana Supreme Court. 
However, you limit your question to the civil action and 
ask whether these elected officials have the right under 
section 2-9-305, MCA, to be reimbursed for legal fees 
incurred for their defense if the county attorney and 
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the county commissioners have not given specific consent 
to the officials to retain private counsel. 

Section 2-9-305, MCA, provides for the immunization, 
defense, and indemnification of public officers and 
employees civilly sued for their actions taken within 
the course and scope of their employment. This statute 
makes no exception for suits brought by the governmental 
entity employer against its own officers. 

An action seeking to recover funds from county 
commissioners and the county clerk and recorder, brought 
by the county attorney pursuant to section 7-6-2323, 
MCA, i& clearly a noncriminal action brought against 
employees of the county for actionable conduct committed 
while apparently acting within the course and scope of 
their offices or employment. Thus, the county is 
required by law to defend the action on behalf of the 
employees and indemnify the employees unless one of four 
specified exceptions applies. S 2-9-101 (2), (3), (5), 
MCA; § 2-9-305 (2) , MCA. The exceptions or exclusions 
a1e set forth in subsection (6) of section 2-9-305, MCA, 
as follows: 

In a noncriminal action in which a 
governmental entity employee is a party 
defendant, the employee may not be defended or 
indemnified by the employer for any money 
judgments or legal expenses, including 
attorney fees, to which the employee may be 
subject as a result of the suit if a judicial 
determination is made that: 

(a) the conduct upon which the claim is based 
constitutes oppression, fraud, or malice, or 
for any other reason does not arise out of the 
course and scope of the employee's employment; 

(b) the conduct of the employee constitutes a 
criminal offense as defined in Title 45, 
chapters 4 through 7; 

(c) the employee compromised or settled the 
claim without the consent of the government 
entity employer; or 
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failed 
in the 

or refused 
defense of 

to 
the 

Pursuant to section 2-9-305 (3), MCA, an elected county 
officer having no supervisor would normally be required 
to give notice of th~ action to the county attorney, who 
is the legal officer of the county. However, since the 
action was brought by the county attorney in the name of 
the county, I conclude that no such notice would be 
necessary in this instance, nor would the county, as a 
named plaintiff, be able to provide a direct defense. 
Subsection (3) then allows the county officer to retain 
other counsel and requires the county to pay all 
expenses relating to the retained defense unless one of 
the subsection (6) exclusions applies. Subsection (4) 
of section 2-9-305, MCA, again makes it clear that the 
county must indemnify a county officer for attorney fees 
incurred by the officer in such a noncriminal action 
unless the conduct falls within the subsection (6) 
exclusions. 

Section 2-9-305, MCA, does not require the defendant 
county officer to obtain consent from the commissioners 
and the county attorney in order to retain other counsel 
where the county refuses or is unable to provide a 
direct defense to the action. The provisions of section 
7-4-2708, MCA, do not apply where the suit is brought 
against a county official individually and his retained 
counsel is not representing the county. See, ~. 37 
Op. Att'y Gen. No, 171 (1978), 

It is my opinion that no such consent is required under 
section 2-9-305, MCA, and the commissioners and the 
clerk and recorder should be reimbursed by the county 
for legal fees incurred in defense of an action brought 
under section 7-6-2323, MCA, unless it is determined 
that an exclusion provided in section 2-9-305 (6), MCA, 
applies. If there has not been a judicial determination 
concerning the subsection (6) exclusions, the county may 
proceed under subsection (7) to determine whether the 
exclusions apply, In the event of a dispute, this 
subsection allows the county to clarify its obligation 
to the county officials by commencing a declaratory 
judgment action or other legal action. 
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THEREFORE, IT IS MY OPINION: 

1. A county attorney may not unreasonably 
withhold his consent to th~ employment of 
another attorney by the board of county 
commissioners to perform legal services in 
connection with the civil business of the 
county. The decision of a county attorney to 
withhold his consent is subject to the 
supervisory authority of the Attorney General. 

2. An elected county officer is not required to 
obtain the consent of the county attorney or 
the county commissioners in order to retain 
counsel in defense of a suit brought by the 
county attorney pursuant to section 7-6-2323, 
MCA. The county must reimburse the officer 
for legal fees incurred in the defense of the 
action unless an exclusion, as provided in 
section 2-9-305(6), MCA, applies. 

Montana Administrative Register 22-11/29/85 



-1879-

VOLUME NO. 41 OPINION NO. 35 

CONSTITUTIONS - Right to privacy regarding merit pay 
awarded pursu~nt to plan devised by school district 
trustees; 
EDUCATION - Merit pay of school district administrators; 
EMPLOYEES, PUBLIC - Right to privacy regarding merit pay 
of school district administrators~ 
PRIVACY - Constitutional right to privacy regarding 
merit pay of school district administrators; 
PUBLIC FUNDS - Merit pay of school district 
administrators awarded pursuant to plan, appropriated 
from school district general fund~ 
SCHOOL BOARDS - Right to privacy regarding board of 
trustees'' plan allowing for merit pay; 
SCHOOL DISTRICTS - Right to privacy regarding merit pay 
awarded pursuant to plan devised by school district 
trustees; 
MONTANA CODE ANNOTATED- Section 20-3-324(8); 
MONTANA CONSTITUTION - Article II, section 10; 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. No. 
109 (1980). 

HELD: The administrators of School District No. 7 do 
not have a constitutionally-protected right to 
privacy regarding the amount of merit pay 
awarded to them pursuant to the district's 
Leadership Evaluation and Compensation Plan. 
Therefore, the amounts should be disclosed 
to the public. 

Mike Salvagni 
Gallatin County Attorney 
Law and Justice Center 
615 South 16th Avenue 
Bozeman MT 59715 

Dear Mr. Salvagni: 

13 November 1985 

You requested my opinion on the following question: 
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Is the Board of Trustees of School District 
No, 7 required to disclose the amount of merit 
pay awarded to an administrator of the 
District under its Leadership Evaluation and 
Compensation Plan when the amount of merit pay 
is based upon a performance evaluation of the 
administrator? 

The "administrators" include principals, assistant 
principals, directors, supervisors, and the assistant 
superie~tendent. "Merit pay" is awarded in addition to 
the administrators' regular salary pursuant to the 
Leadership Evaluation and Compensation Plan adopted by 
the school trustees. 

The school district trustees have the power to adopt and 
administer the annual budget of a school district. 
§ 20-3-324(8), MCA. It is pursuant to this power that 
the trustees developed the Leadership Evaluation and 
Compensation Plan, which allows for merit pay following 
evaluation of the administrators, 

Article II, section 10 of the Montana Constitution 
states: 

The right of individual privacy is essential 
to the well-being of a free society and shall 
not be infringed without the showing of a 
compelling state interest. 

As to this privacy right, the Montana Supreme Court has 
stated that it applies a two-part test to determine 
whether a person has a constitutionally-protected 
privacy interest. First, a person must have had a 
subjective or actual expectation of privacy regarding 
the subject. Second, society must be willing to 
recognize that expectation as reasonable. Missoulian v. 
Board of Regents, 41 St. Rptr. 110, 116, 675 P,2d 962, 
967(1984). 

The amount of merit pay awarded in this situation is 
directly related to the evaluation score of an 
administrator1 the amount may vary with each 
administrator. Because the amount is directly affected 
by the outcome of a performance evaluation, the 
administrator may have an expectation that the amount of 
merit pay would not be disclosed, 
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However, such an expectation may not be reasonable. 
Reasonableness must be determined according to all 
relevant circumstances, including the nature of the 
information sought. Missoulian, 41 St. Rptr. at 117, 
675 P. 2d at 968. In the Missoulian case, the court 
found a reasonable expectat~on of privacy where the 
privacy interest involved was in job performance 
evaluations of university presidents. The evaluations 
contained information obtained from university staff and 
employees, the university presidents, and Board of 
Regents members regarding performance of a president and 
his administration. The evaluations, which were 
composed of written reports and interviews, included 
staten>ents about sensitive, personal matters. Evidence 
supported tiu' contentions that the report~ and 
interviews were conducted with an expectation of 
confidentiality that was crucial to the e~aluation 
process. 

In Montana Human Rights Division v. City of Billings, 
199 Mont, 434, 649 P.2d 1283 (1982), the Montana Supreme 
Court found a reasonable expectation of privacy in 
personnel records which included various types of 
personal information. The Court stated: 

It may well be unreasonabl~ for an employee to 
expect that this information will never be 
divulged to prospective employers. It does 
not necessarily follow that, therefore, this 
information is unprotected by the right of 
privacy under all other circumstances, even 
where an employee can reasonably expect it 
will not be divulged, such as in an 
investigation or during a public hearing in 
which the employee is only remotely involved. 
The right of privacy turns on the 
r(Oasonableness of the expectation; which may 
vary, even regarding the game information and 
the same recipient of that information. 
[Emphasis in original.] 

199 Mont. at 443, 649 P.2d at 1288. In the situation at 
hand, the amount of merit pay awarded would be 
disclosed, not the particulars of the evaluation of the 
administrator. Whereas the latter would involve 
personal matters which would give rise to a greater and 
more reasonable e:xpectation of privacy, the former, in 
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Is the Board of Trustees of School District 
No. 7 required to disclose the amount of merit 
pay awarded to an administrator of the 
District under its Leadership Evaluation and 
Compensation Plan when the amount of merit pay 
is based upon a performance evaluation of the 
administrator? 

The "administrators" include principals, assistant 
principals, directors, supervisors, and the assistant 
superi~tendent. "Merit pay" is awarded in addition to 
the administrators' regular salary pursuant to the 
Leadership Evaluation and Compensation Plan adopted by 
the school trustees. 

The school district trustees have the power to adopt and 
administer the annual budget of a school district. 
§ 20-3-324(8), MCA. It is pursuant to this power that 
the trustees developed the Leadership Evaluation and 
Compensation Plan, which allows for merit pay following 
evaluation of the administrators. 

Article II, section 10 of the Montana Constitution 
states: 

The right of individual privacy is essential 
to the well-being of a free society and shall 
not be infringed without the showing of a 
compelling state interest. 

As to this privacy right, the Montana Supreme Court has 
stated that it applies a two-part test to determine 
whether a person has a constitutionally-protected 
privacy interest. First, a person must have had a 
subjective or actual expectation of privacy regarding 
the subject. Second, society must be willing to 
recognize that expectation as reasonable. Missoulian v. 
Board £! Regents, 41 St. Rptr. 110, 116, 675 P.2d 962, 
967 (1984). 

The amount of merit pay awarded in this situation is 
directly related to the evaluation score of an 
administrator; the amount may vary with each 
administrator. Because the amount is directly affected 
by the outcome of a performance evaluation, the 
administrator may have an expectation that the amount of 
merit pay would not be disclosed. 
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However, such an expectation may not be reasonable. 
Reasonableness must be determined according to all 
relevant circumstances, including the nature of the 
information sought. Missoulian, 41 St. Rptr. at 117, 
675 P.2d at 968. In the Missoulian case, the court 
found a reasonable expectat1on of privacy where the 
privacy interest involved was in job performance 
evaluations of university presidents. The evaluations 
contained information obtained from univEorsity staff and 
employees, the university presidents, and Board of 
Regents members regarding performance of a president and 
his administration. The evaluations, which were 
composed of written reports and interviews, included 
statements about sensitive, personal matters. Evidence 
supported t11e contentions that the reports and 
interviews were conducted with an expectation of 
confidentiality that was crucial to the evaluation 
process. 

In Montana ~ Rights Division v. City of Billings, 
199 Mont, 434, 649 P.2d 1283 (1982), the Montana Supreme 
Court found a reasonable expectation of privacy in 
personnel records which included various types of 
personal information. The Court stated: 

It may well be unreasonable for an employee to 
expect that this information will never be 
divulged to prospective employers. It does 
not necessarily follow that 1 therefore, this 
information is unprotected by the right of 
privacy under all other circumstances, even 
where an employee can reasonably e.xpect it 
will not be divulged, such as in an 
investigation or during a public hearing in 
which the employee is only remotely involved. 
The right of privacy turns on the 
reasonableness of the expectation, which may 
vary, even regarding the game information and 
the same recipient of that information. 
[Emphasis in original.] 

199 Mont, at 443, 649 P.2d at 1288. In the situation at 
hand, the amount of merit pay awarded would be 
disclosed, not the particulars of the evaluation of the 
administrator. Whereas the latter would involve 
personal matters which would give rise to a greater and 
more reasonable expectation of privacy, the former, in 
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many ways, resembles the basic salary of a public 
employee. 

The merits of disclosure of a state employee's title, 
dates and duration of employment, and salary were 
discussed in 38 Op. Att'y Gen. No. 109 at 375 (1980). I 
concluded that such matters should be publicly 
disclosed, stating at 379: 

In this case, the slight demand of individual 
privacy does not outweigh the great merit of 
allowing the public to know who its employees 
are, what their jobs are, and how much they 
are being paid. Disclosing such information 
increases public confidence in its government, 
and consequently increases government's 
ability to serve the public. 

Similarly here, the merit pay is essentially money paid 
by the public. As with the base salaries of the 
administrators, the total sum of money available for the 
Leadership Evaluation and Compensation Plan is 
appropriated as part of the school budg<ot. Thus, the 
Plan is funded by public monies. 

It would be unreasonable for the administrators to 
expect that the amount of merit pay, derived from public 
monies, would be more private than their base salaries. 
Such information does not include personal or sensitive 
matters regarding the administrators. Because an 
expectation of privacy regarding the amount of merit pay 
awarded according to the Plan would be unreasonable, 
there is no constitutionally-protected right to privacy 
in this case. With this conclusion, I need not reach 
the issue of whether the privacy right involved 
outweighs the public's right to know the actions of the 
school district. 

THEREFORE, IT IS MY OPINION: 

The administrators of School District No. 7 do Pot 
have a constitutionally-protected right to privacy 
regarding the amount of merit pay awarded to them 
pursuant to the district's Leadership Evaluation 
and Compensation Plan. Therefore, th0 amounts 
should be disclosed to the public. 
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VOLUNE NO. 41 OPINION NO. 36 

GAME AND FISH - Use of surface waters for trapping and 
snowmobiling; 
TRESPASS - Use of surface waters for trapping and 
snowmobiling; 
WATER AND WATERWAYS - Use of surface waters for trapping 
and snowmobiling; 
MONTANA CODE ANNOTATED - Sections 23-2-601 to 23-2-644, 
45-6-201 to 45-6-203, 87-2-101(4), 87-2-601 to 87-2-604, 
87-3-126; 
SESSION LAWS OF 1985 - Chapter 556, sections 
(House Bill 265), chapter 599, section 1 
Bill 911). 

and 2 
(House 

HELD: 1. Landowner permission is required before 
snowmobiling on the frozen surfaces of state 
waters between the ordinary high-water marks. 

2. The "Stream Access Bill," 1985 Mont. Laws, 
ch. 556, does not apply to the trapping of 
fur-bearing animals. Rather, the state's 
criminal trespass statutes apply, making the 
right to trap fur-bearing animals between 
ordinary high-water marks dependent upon 
whether the trapper has license, in vi tat ion, 
or privilege to enter or remain upon the land 
and whether a license to trap has been 
secured. 

15 November 1985 

James W. Flynn, Director 
Department of Fish, Wildlife, 

and Parks 
1420 East Sixth Avenue 
Helena MT 59620 

Dear Mr. Flynn: 

You have requested my opinion on the following two 
questions: 

1. Is landowner 
snowmobiling 

22-11/29/85 

permission required 
on the frozen surfaces 

for 
of 
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state waters between 
high-water marks? 

the ordinary 

2. Is landowner permission required for the 
trapping of fur-bearing animals between 
the ordinary high-water marks of state 
\.raters? 

Your inquiry arises from the passage of House Bill 265 
during the 1985 Legislative Session. House Bill 265 
(1985 Mont. Laws, ch. 556), popularly known as the 
Stream Access Bill, addressed the rights of parties to 
make recreational use of the state's surface waters. 
Surface waters, defined as bodies of water, their beds, 
and their banks up to the ordinary high-water marks, are 
divided into two classes of water, which include all 
bodies of water with the exception of lakes. Fer 
purposes of this op1n1on, the distinctions between 
Class I and Class II waters are unimportant. 

Section 2(1) of chapter 556 permits all surface waters 
that are capable of recreational use to be so used by 
the public without regard to ownership of the underlying 
land, with certain enumerated exceptions where landowner 
permission is necessary before recreational use of the 
waters may be made. Section 2(2) (a) of chapter 556 
requires permission of landowners for "the operation of 
all-terrain vehicles or other motorized vehicles not 
primarily designed for operation upon the water.• This 
exception is pertinent to your question concerning 
snowmobiling on fro%en surface waters. The language of 
section 2(2) (a) of chapter 556 which requires landowner 
permission for the use of "motorized vehicles not 
primarily designed for operation upon the water" clearly 
applies to snowmobiles. If landowner permission is 
granted, other statutes that regulate the ownership and 
operation of snowmobiles would apply. See §§ 23-2-601 
to 644, MCA. --

With respect to your question concerning the trapping of 
fur-bearing animals on state waters, chapter SSG does 
not apply. Chapter 556 deals with laws relating to 
''recreational use'' of state waters. 11 Recreational use't 
is defined in section 1(10). 

"Recreational use" means with respect to 
surface waters: fishing, hunting, swimming, 
floating in small craft or other flotation 
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devices, boating in motorized craft unles• 
otherwise prohibited or regulated by law, or 
craft propelled by oar or paddle, oth~r. 
water-related pleasure activities, and rerated 
unavoidable or incidental uses. [Emphasis 
added. 1 

CJ.a!'ter- 556 was not intended to address the commercial 
use of state waters, but rather the use of those waters 
in a manner that primarily involves water-related 
pleasure activities. Certain of those activities are 
specifically mentioned in the above-quoted definition of 
"recreational use;" however, other pleasure activities 
that are water-related are also included in the 
definition. The trapping of fur-bearing animals is not 
specifically listed as a "recreational use" of the 
state's waters in section 1(10) of chapter 556. Nor can 
it be considered as fitting within the meaning of the 
phrase "other water-related pleasure activities." 
Fur-bearing animals include marten or sable, otter, 
muskrat, fisher, mink, bobcat, lynx, wolverine, northern 
swift fox, and beaver. § 87-2-101(4), MCA. The 
trapping of such animals is considered a commercial 
activity, subject to certain licensing requirements. 
Because the trapping of fur-bearing animals is not 
considered a recreational activity, chapter 556 is 
inapplicable in determining the necessity of landowner 
permission when trapping on state waters. 

Those statutes which do apply to the trapping of 
fur-bearing animals include the criminal trespass 
statutes, §§ 45-6-201 to 203, MCA, as amended by 1985 
Mont. Laws, ch. 599. The criminal trespass statutes 
make it a crime to enter premises (including real 
estate) without license, invitation, or privilege. 

Privilege to enter or remain upon land 1s 
extended either by the explicit permission of 
the landowner or other authorized person cr by 
the failure of the landowner or other 
authorized person to post notice denying entry 
onto private land. Such privilege may be 
revoked at any time by personal communication 
of notice by the landowner or other authorized 
person to the entering person. 

§ 45-6-201, MCA, as amended by 1985 Mont. Laws, ch. 599, 
§ 1. In addition to compliance with the trespass laws, 
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the trapper of fur-bearing animals must also, of course, 
secure a license to trap under sections 87-2-601 to 604, 
MCA. Other restrictions on trapping are found in 
Title 87, including a prohibition against the use of 
boats. § 87-3-126, MCA. 

THEREFORE, IT IS MY OPINION: 

1. Landowner permission is required before 
snowmobiling on the frozen surfaces of state 
waters between the ordinary high-water marks. 

2. The "Stream Access Bill," 1985 Mont. Laws, 
ch. 556, does not apply to the trapping of 
fur-bearing animals. Rather, the state's 
criminal trespass statutes apply, making the 
right to trap fur-bearing animals bet\•een 
ordinary high-water marks dependent upon 
whether the trapper has license, in vi tat ion, 
or privilege to enter or remain upon the land 
and whether a license to trap has been 
secured. 
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NOTICE·or·ruNCTIONS·OF ADMINISTRATIVE-CODE-COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed w:l.th the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regal'ding the adoption, amendment, or repeal of a rule or to 

l'equest that the agency pl'epare a statement of. the estimated 

economic impact of a proposal. In addition, the Committee .ay 

poll the members of the Legislature to determine if a ,proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, intl'oduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt Ol' amend a rule. 

The Committee welcomes comments from the public and invites 

membel'S of the public to appear before it or to send it written 

eta tements in or del' to bring to the Committee 1 s 

difficulties with the existing or proposed rules. 

attention any 

The addl'ess 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules· of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
tnree months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
reg:st""· 

Usc o.' t~·e Arlministrative RLles of ·Montana (ARM): 

~i::.01t.(i 

Subject 
"1a t· ... er 

Statute 
Number and 
Department 

Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through September 
30, 1985. This table includes those rules adopted during the 
period October 1, 1985 through December 31, 1985, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption mus.t be published within 6 
months of the published notice of the proposed rule.) This 
table does not; however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1985, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1985 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

(Teachers' 
I 

I-II 

I-X 

2.21.122 

2.21.133 
2.21.216 
2.21.6705 

Retirement Board) 
Procedure to Allow a Retired Member to Designate a 
Different Beneficiary and Select a Different 
Retirement Option, p. 1596, 1670 
Written Requests Required for a Refund Below a 
Certain Amount Before Refund Will be Sent -
Exceptions to Refund Rule, p. 1598 
Minimum Standards for the Administration of a 
Probationary Period for State Employees. p. 1043 
and other rules - Administration of Sick Leave, p. 
865, 1237 
Administration of Sick Leave, p. 1657 
Annual Vacation Leave, p. 1441 
and other rules - Administration of the Employee 
Incentive Awards Program. p. 1660 

AGRICULTURE, Department of, Title 4 

Emergency Rule - Annual Assessment on Wheat and 
Barley, p. 1014 

I-ll Establishing Fertilizer Assessments and Reporting, 
p. 1448 

1-IV Establishment of a Rural Assistance Loan Program, 
p. 527, 1015 

I-V Grading of Certified Seed Potatoes, p. 711, 1146 
I-VI Emergency Rules - cropland Insect and Spraying 

Program, p. 772 
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and other rule - Emergency Amendment Extending Hail 
Insurance Coverages for the 1985 Crop to October 
31, 1985, p. 1606 
Annual Assessment on Wheat and Barley, p. 1183, 
1555 
and other rule - Applicant Eligibility - Tax 
Deduction, p. 628, 1016 

STATE AUDITOR, Title 6 

I-V 

I-VI 

I-IX 

I-X 

6.2.101 

Comprehensive Health Care Association and Plan, p. 
531, 1322 
Joint Ru1emaking with Human Rights Commission. 
Discrimination in Insurance and Retirement Plans, 
p. 1049 • 
Emergency Rules Relating to Unfair Trade Practices 
on Cancellations, Non-renewals, or Premium 
Increases of Casualty or Property Insurance, p. 
1147 
Unfair Trade Practices on Cancellations, Non
rene.wals, or Premium Increases of Casualty or 
Property Insurance, p. 1450 
and other rules - Incorporation of Attorney 
General's Model Procedural Rules by the Insurance 
Department - Procedural Rules for Contested Case 
Hearings Before the Securities Department, p. 870, 
1238 

COMMERCE, Department of, Title 8 

Administration of the Federal Community Development 
Block Grant Program, p. 305, 688 

I-II Application for Fireworks Wholesaler Permit -
Contents of Fireworks Wholesaler Permit, p. 536, 
916 

I-V Emergency Rules Controlling Use of the South Bay 
Area of Seeley Lake by Seaplanes, p. 683 

(Board of Athletics) 
8.8.2803 and other rule - Prohibitions - Referee, p. 1185, 

1608 
(Board of Barbers) 
8.10.405 and other rules - Fee Schedule -Qualifications for 

Examination for Out-of-State Applicants - General 
Requirements- Apprentice Barbers, p. 1187, 1609 

(Board of Dentistry) 
I-X Dental Procedures Involving the Administration of 

Anesthetics - Training and Monitoring Requirements 
- Inspecting and Approving Dental Practice 
Facilities in Which Anesthetics are Administered, 
p. 1672 

8.16.405 and other rules- Allowable Functions for Dental 
Auxiliaries - Examination - Fee Schedule for Dental 
Auxiliaries - Identification of Dentures -
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Application to Convert Inactive Status License to 
Active Status License for Dentists and Dental 
Hyqienists, p. 715, 1323 

(State Electrical Boa.a) 
8.18.407 F$e Scn.dule - Examination Fee, p. 873, 1239 
(Board of Horse Racinq) 
8.22.302 and other rules - Board of Stewards - Licenses 

Is.ued for Conductinq Waqerinq on Horse Racinq 
Meetinqe - Oefiaition of conduct Detrimental to 

8.22.612 
(Board of 
8.28.406 

8.28.501 
(Board of 
8.30.402 

Racinq, p. 1455 
Veterinarian: Official or Track, p. 391, 775 

Medical Examiners) 
and other rules- E.C.F.M.G. Requirements
Reciprocity - Examinations - Annual Registration 
and Fees - Fee Schedule - Graduate Trainino;r 
Requirements for Foreiqn Medical Graduates, p. 366, 
687 
Approval of Schools, p. 1055, 1395 

MerUii:iane) 
and other rules - Applications - Internship -
Examinations - Inspections - Morticians 
QUalifications - Continuinq Education, Conditional 
Permission to Practice While on Inactive Status, p. 
1271, 1610 

(Board of Nursinv) 
8. 32. 402 an4 otl:\el" rules - Licensure liJy EX-il\ation -

T~orary Work Permit - PreparatiOB of Licenses -
Conduct of Nurses - Consideration of Reapplicaton 
for a License After Previous Denial, Revocation or 
Suspension - Officers - Duties of Members -
Standards for Nursinq Practice, p. 1056, 1556, 1753 

(Board of Pharmacy) 
8.40.1215 and other rules - Additions, Deletions and 

Reschedulinq of Danqerous Druqs - Prescription 
Requirements - Records of Dispensinq - Transfer of 
Prescriptions - Computer Requlations - Definitions 
- Automated Data Processinq Systems - Security, p. 

(Board of 
1 
(Board of 
8.50.437 
(Board of 
8.56.402 

630, 1017 
Physical Therapy Examiners) 
List of Licensed Physical.Therapists, p. 370, 687 

Private Security Patrolmen and Investigators) 
Fee Schedule, p. 1275, 1600 

Radiologic Technoloqists) 
and other rules - Applications - Certificate of 
Licensure -·Renewals - Duplicate or Lost Licenses -
Definitions - Permit Applications - Temporary 
Permits - Verification that Temporary Permit 
Applicant can Safely Perform X-Rays without 
Endangerinq the Public - Permit Restrictions -
Approval of Physician Specializinq in Radiology -
Permits - Course Requirements for Limited Permit 
Applicants - Permit Examinations - Fees - Renewals, 
p. 721, 1152 
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(Board of Realty Regulation) 
8.58.406 and other rule - General Licensure Requirements -

Fee Schedule, p. 1277, 1754 
(Board of Sanitarians) 
8.60.407 and other rules -Applications- Minimum Standards 

for Registration - Registration Exam and 
Certificates - Annual Renewals - Fee Schedule, p. 
874, 1239 

(Social Work Examiners) 
8.61.404 Fee Schedule, p. 878, 1239 
(Board of Speech Pathologists and Audiologists) 
8.62.413 and other rule - Fees -Continuing Education When 

Required, p. 1190, 1611 
(Board of Veterinary Medicine) 
8.64.101 and other rules - Board Organization- Procedural 

Rules - Public Partic.tpation Rules - Temporary 
Permits - Annual Renewal of Certificate of 
Registration - Continuing Education - Forfeiture of 
License and Restoration, p. 393, 775 

(Building Codes Bureau 
8.70.101 and other rules- Incorporation by Reference of 

Uniform Building Code, Uniform Housing Code, 
Uniform Code for the Abatement of Dangerous 
Buildings, Model Energy Code, Uniform Mechanical 
Code, Uniform Plumbing Code, Safety Code for 
Elevators and Escalators, CABO One and Two Family 
Dwelling Code, Part II Uniform Federal 
Accessibility Standards, Carnivals, Fairs, Outdoor 
Concerts and Similar Amusement Establishments and 
Other Public Assemblies of a Temporary Nature, p. 
1680 

8.70.407 Electrical Inspection Fees, p. 1693 
(Bureau of Weights and Measures) 
I Metric Packaging of Fluid Milk Products, p. 731, 

1153 
(Financial Bureau) 
I Supervisory Fees for Building and Loan 

Associations, p. 398, 776 
8.80.104 Semi-annual Assessments for State Banks, Trust 

Companies and Investment Companies, p. 397, 776 
(Board of Milk Control) 
8.86.301 and other rules - Class I Producer Formula -

Establishing a Statewide Pooling Arrangement with a 
Triggered Base Plan as a Method of Payment of Milk 
Producer Prices, p. 1459 

(Montana Economic Development Board) 
8.97.301 and other rules -Definitions - Review of 

Application by Administrator - Board Review of 
Applications, p. 402, 915 

8.97.301 and other rules -Definitions - Criteria for 
Determining Eligibility - Description of Economic 
Development Bond Program - Bonding Limit -
Eligibility Requirements - Applications and 
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Financing Fees, Costs and other Charges - Loans to 
Capital Reserve Account on Guarantee Fund - Loan 
Loss Reserve Fund, Investment Authorized by Rule -
Purchase of Guaranty of Debentures of Qualified 
Montana Capital Companies, p. 1066, 1073, 1077, 
1080, 1082, 1557, 1558 

8.97.505 Eligibility Requirements, p. 307, 690 
8.97.701 and other rules- Definitions- Scope of Subchapter 

7 - Closing Requirements - Montana Cash 
Anticipation Financing Program - Application 
Procedure for the Montana Cash Anticipation 
Financing Program - Financial Requirements and 
Covenants - Terms, Interest Rates, Fees and Charges 
and Closing Requirements, p. 399, 915 

(Aeronautics Division) 
8.120.201 and other rule.- Definitions- Fees, p. 1279, 1755 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1003 Destruction of Special Education Personally 

Identifiable Information, p. 879, 1241 
10.16.1902 Special Education Program Narrative, p. 879 
(Board of Public Education) 
I Test for Certification, p. 264, 1018 
10.55.406 and other rule - Guidance and Counseling: High 

School, Junior High School, Middle School and 7th 
and 8th Grades Funded at High School Rates -
Guidance and Counseling: Elementary, p. 1601 

10.57.301 Experience Requirement for Counselors, p. 637, 1396 
10.58.702 and other rules- School Principals- School 

Superintendents - School Principals and 
Superintendents, p. 639, 1397 

(Montana Arts Council) 
I-VIII Specifying Criteria Applied by the Cultural and 

Aesthetic Projects Advisory Committee in the 
Evaluation of Grant Proposals, p. 1282, 1756 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I-VI 
I-IV 
I-VI 

r-x 

12.3.106 

Reporting and Tattooing of Bears, Wolves, Tigers, 
Mountain Lions and Coyotes Captured or Held in 
Captivity, p. 1465 
Migratory Game Bird Avicultural Permits, p. 1471 
Fish and Game Crimestoppers Program, p. 1474 
Management of Recreational Use of Rivers and 
Streams, p. 405, 917 
Preservation of Cultural Resources on Lands 
Controlled by the Department, p. 1293, 1762 
Hunting by Certain Disabled Persona from Parked 
Vehicles, p. 1468 
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and other rules - Conduct of Outfitter Examination 
- Licensing and Endorsement of Guides - Definition 
of Hunting Success for Advertising, p. 309, 778 
Use of Boats and Other Craft on Castle Rock 
Reservoir, p. 1298 
Seeley Lake Game Preserve, p. 1696 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-ll Certificate of Need - Defining Long-term Care -
Provision of Lonq-term Care and Swing-bed Services 
in Health Care Facilities, p. 996 

I-II Certification of Wood Stoves or Other Combustion 
Devices for Tax Credit Purposes, p. 1477 

I-IV Establishing a Protocol for Probation & Termination 
of Local Family Planning Programs, p. 998, 1332 

I-VII Health and Sanitation Standards for Youth Camps, p. 
454, 889 

I-XVII Standards and Criteria Relating to Health, Safety 
and Physical Well-being in Schools, p. 443, 882, 
1479 

I-XXX Standards for Construction and Operation of 
Swimming Pools and Spas - Regulation, Inspection 
and Enforcement, p. 411, 782 

16.8.701 and other rules- Definitions- Circumvention
Definitions: PSD - Permits - NSPS - Hazardous Air 
Pollutants - Visibility Protection, p. 330, 1326 

16.10.203 and other rules- Minimum Requirements for the 
Design, Construction, Operation and Equipment of 
Food Service Establishments, p. 538, 928 

16.10.634 and other rules - Structural Requirements for 
Public Accommodations - Water Supply System 
Standards - Sewage System Standards - Laundry 
Facility Requirements - Housekeeping and 
Maintenance Standards, p. 436, 779 

16.10.902 Setting Standards to Protect Health and Water 
Quality which Must Be Met By Private Campgrounds, 
p. 551, 933 

16.10.903 and other rules - Health and Environmental 
Standards for Labor Camps - Standards Work Camps 
Must Meet Concerning Construction; Water Supply; 
Sewer; Food Service; Solid Waste Disposal; Insect, 
Weed and Rodent Control; - Equipment and 
Maintenance Requirements for Work Camps, p. 552, 
934 

16.24.201 and other rules - Requirements for Testing of 
Newborns for Inborn Errors of Metabolism - When a 
Newborn Needing an Exchange Transfusion Must Be 
Tested, p. 1300, 1612 

16.28.201 and other rule - Emergency Amendment pertaining to 
Reportable Diseases, p. 372, 1765 
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a.nd et...- wle - R.eporta&le Twae.rs - T~r Rec<»=cl.a 
Whiola ~ ~ x..- by u I~et~c:WK Lllll)oratory, p. 
14180-
anci o.~ 1'\lle& - Lalto>ra'l!ery Fees for Air -
Microbioloqieal - Solid and Hazardous Waste -
Occupational Health Analyses, p. 316, ?97 
Laboratory Fees for Water Analyses, p. 313, 799 
and other rules - Standard• APJ)licule •• ~arc:SoMI.s 
Waste Geaerators and Trea-..nt, s•~aqe ana 
Di$pOBCl •acilities, p. ~1, 691 

HIGHWAYS, tl!PW .... p!, Title. 18 

18.6.202 MMl o-ther wks - Re1JUla'l:·ion of OUtdoor 
Mvfl"tia.inq, p. 1482 

INSTITl.JTIONS, De,pal!!tll!!n_h.'?{,. lltlt&, £0' 

I-IV 

20.3.202 

Standa.l'e• for Ch-ica.l D6pendenc.y -. .. ·*&amlol 
Couraae provided by State-Approved ,_._tN-.• 
P..._..., p. 1371 
a1'llll O'tiliiiK rul• - Ce.rl:ifieatioq. _. .....,.:1.-.a e.f 
Al~1 Pro~, p. 1192, 1768 

JUSTICE, D~ qf, Title 23 

I 

23.3.231 

23.3.901 

23.5.101 

23.7.111 

Safety Equipmelt't 1\ell!JilirUIIII!Irta lair ~ \leeCii> 111ar 
Haulinq and Spre.Oimq Fer'l:ilizer, p ... l 
Completion and Filing of Final Di.poad~ien Repor-., 
p. 1641e 
aDd o~ rule -Probationary Driver's Licenses
Restri~ens oR Pro&a~io&&ry ~iver's Licenses, p. 
1083, 1398 
and other rules - Alcohol Analysis, p. 1086, 1560, 
1614 
and other rules - Transfer of Motor Carrier Safety 
Standards from the Public Service ComMission, p. 
642 
and other rules - Sale, Installation and Service of 
Fire Protection Equipment, p. 564, 936 

LABOR AND INDUSTRY, Depart-nt of, Title 24 

I-VI Waqe Rates to Be Paid to Laborers on Public Works 
Projects and To Specific Obligations of Contractors 
and Agencies Entering Into Contracts for Public 
Work&, p. 1306 

(Board of Laber Appeal$) 
24.7.301 &nQ oth•r rule•- Policy- General Rules Governing 

Appeals ~ Definitions - Right to Appeal - Hearing 
Procedure - Determination of Appeals, p. 732, 1562 

24.11.30) aDd other rules - Hearing Procedure - Benefit 
De~na~ions - Hearing Procedure - Tax Appeal 
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Determinations - Disqualification Due to Misconduct 
- Leaving Work without Good Cause Attributable to 
Employment-- Strike, p. 736, 1333 

(Human Rights Commission) 
Zero Public Hearing and Notice of Petition for 

Declaratory Ruling - Applicability of Section 49-2-
305, MCA to its Requirements for Occupancy of a 
Potential Multi-family Project, p. 1206 

I-VI 

I-VII 
(Workers' 
I-IV 
I-VII 

Age Discrimination in Housing Accommodations and 
Improved or Unimproved Property, p. 339, 1399 
Joint Rulemaking with State Auditor. 
Discrimination in Insurance and Retirement Plane, 
p. 1049, 1615 
Maternity Leave, p. 482, 949, 1369 

Compensation Division) 
Lump Sum Conversions of Benefits, p. 645, 1564 
Licensing Requirements for Construction Blasters, 
p. 1001, 1402 

24.29.101 Organizational Rule, p. 1563 
24.29.705 and other rule- Corporate Officer Coverage Under 

the Workers' Compensation Act, p. 1490 

STATE LANDS, Department of, Title 26 
26.2.401 Fee Schedule for State Land Use Authorizations and 

Sale Documents, p. 1208, 1622 

LIVESTOCK, Department of, Title 32 

I Determining Amounts of Bond Coverage for Licensed 
Livestock Dealers, p. 1492 

32.2.401 Raising the Costs of Livestock Brand Inspection and 
Transportation Permits and Fees, p. 573, 942 

32.3.407A Emergency Amendment Waiving in Flathead County the 
Required Brucellosis Test on cattle Before Change 
of OWnership or Movement within the State, p. 802 

32.8.202 Time from Processing that Fluid Milk may be Sold 
for Human Consumption, p. 1494 

32.22.103 Issuance of Self-renewing Permits Dependent Upon 
Compliance with Aerial Hunting Regulations, p. 576, 
941 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

(Board of 
36.12.103 

(Board of 
36.21.402 

Natural Resources and Conservation) 
Application Fee for Water Right Transfer 
Certificates, p. 578, 1242 

Water Well Contractors) 
and other rules - Licensure Restricted to Natural 
Persons - Nontransferable - Supervision -
Examination - Renewals - Fee Schedule - Board 
Meetings - Requirements for Contractors and 
Drillers Licenses, p. 1496 
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PUBLIC SERVICE REGULATION, Department of, Title 38 

38.3.201 Flling of Evidence of Insurance by Interstate 
Carriers, p. 1314 

REVENUE, Department of, Title 42 

I 
I 
I-II 

I-II 

I-II 

I-IV 

I-VI 
I-IX 
I-XIV 

I-XXXIII 

I-XXXI I I 
42.12.111 

42.12.123 

42.12.143 

42.12.323 

42.13.301 
42.15.323 
42.15.424 

42.15.511 

Disability Income Exclusion, p. 1316, 1771 
SRS Inspection of Income Tax Returns, p. 1318 
Gasohol Blenders, p. 651, 1245, 1341 
Requiring Taxpayers to pay Taxes Due of $500,000 or 
Greater by Electronic FUnds Transfer, p. 657, 1154 
Waiver of Assessment of Late Payment Penalty Fees 
for Liquor License Renewals, p. 1006, 1340 
Electr1cal Energy Production License Tax and Line 
Loss, p. 1222 
Collection of Delinquent Taxes Through Offsets, p. 
1376 
Social Security Benefits Taxation, p. 1378 
Net Operating Loss Computations, p. 1504 
Montana Adjusted Gross Income - Subchapter "s" 
Shareholder's Income, p. 1320, 1633 
and other rule - Special Fuel User's Registrat;ion 
Card - Compressed Natural Gas Provisions - What 
Constitutes Special Fuels, p. 1215, 1636 
and other rule - Valuation of Centrally Assessed 
Property, p. 1533 
Jointly Owned Generating Facilities and the Coal 
Tax Rebate, p. 1548 
Valuation of Real Property, p. 1526 
Montana Appr·aisal Plan, p. 1537 
Valuation of Land Beneath Agricultural Improvements 
and Timberlands, p. 1519 
Emergency Rules Implementing the Video Draw Poker 
Machine Control Laws of 1985, p. 804 
Video Draw Poker Machines, p. 1100, 1623 
Processing Fee for the Beer Importer License, p. 
659, 1155 
Removal of the Requirement that a Business Operated 
on the Same Premises as a Licensed Alcoholic 
Beverage Buo;iness be "Closed Off" from 2 a.m. to 8 
a.m., p. 661, 1155 
Temporary Ownership of a Second All-beverages 
License, p. 1211, 1632 
Permissible and Prohibited Activities of a Special 
or Catering Permit Holder, p. 1213 
Storage of Alcoholic Beverages, p. 242, 1243 
Nongame Wildlife Checkoff, p. 1218, 1634 
Household and Dependent Care Expenses, p. 1217, 
1634 
and other rule - Expanding and Extending Alternate 
Energy Credit, p. 1219, 1635 
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42.20.113 a4d other rules - Valuation of Agricultural and 
Timberland, p. 1513 

42.21.101 and other rules - Valuation of Personal Property, 
p. 1508 

42.22.1102 and other rule- Net Proceeds Reclamation Costs, p. 
1604 

42.27.603 and other rule - Alcohol Tax Incentive for Exported 
Alcohol, p. 653, 1247 

SECRETARY OF STATE, Title 44 

Fees for Filing Documents - Uniform Commercial 
Code, p. 1123, 1406 
Ballot Preparation for the AIS-315 Optical Scan 
Ballot Counter, p. 1224, 1568 

I-II Fees for Filing Uniform Commercial Code Documents 
and Issuing Certificates Related to Agriculture, p. 
458, 820 

I-VI Fees for Filing Documents and Issuing Certificates 
- Nonprofit Corporations, Assumed Business Names 
and Trademarks, p. 1119, 1405 

I-VII Use of the Computer Election Systems Optech 
Voting Device, p. 1700 

I-XV Use of the American Information Systems 315 Optical 
Scan Ballot Counter, p. 901, 1249 

I-XXV Procedures for Conducting Certain Specific 
Elections by Mail Ballot, p. 663, 1020 

1.2.419 scheduled Dates far Filing and Publication of the 
Montana Administrative Register, p. 1708 

44.5.101 and other rules - Fees for Filing Documents and 
Issuing Certificates - Business Corporations and 
Limited Partnerships, p. 1116, 1405 

(Commissioner of Political Practices) 
44.10.321 and other rules - Contributions - Expenditures -

Definitions - Reporting Requirements - Personal 
Financial Disclosure by Elected Officials, p. 1551 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-III and other rule - Licensed Clinical Social Work 
Services, p. 1234, 1571 

I-IX Residential Alcohol and Drug Treatment for Indigent 
Juveniles, p. 585, 911, 1251 

I-IX Eligibility Criteria for Foster Care Support 
Services, p. 678, 1021 

I-XV Licensing Requirements for Community Group Homes 
for Physically Disabled Persons, p. 1382, 1774 

46.2.201 and other rules - Contested Case Procedures 
Including Denial, suspension or Revocation of 
Licenses, p. 581, 943 

46.5.902 and other rules - Day Care Facilities, p. 1726 
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46.6.102 

46.8.102 

46.8.110 

46.10.403 
46.10.403 
46.10.407 
46.10.512 
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and other rules - Day Care for Children of 
Recipients in Training or in Need of Protective 
Services, p. 594, 945 
and other rules - Physical Disabilities Program, p. 
1228, 1569 
and other rules - Utilization of Aversive Training 
Procedures in Development of Disabilities Services, 
p. 1712 
and other rules - Standards for Developmentally 
Disabled Persons, p. 764, 1156 
AFDC Assistance Standards, p. 589, 948 
AFDC Lump Sum Payment Penalties, p. 1012, 1342 
AFDC Transfer of Property, p. 1380, 1772 
AFDC Daycare Earned Income Disregards, p. 1127, 
1408 • 

' 46.12.102 Medical Assistance, Definitions, p. 96, 248, 1125, 
14:09 

46.12.509 All Hospital Reimbursament, G~nera1, p. 770, 1160 
46.12. 509 Emerqency Amendment -. A:l%1 HO!i>Pi tal Rei!llbarsement, 

GeneraJ., p. 832 
46.12.601 an~~ther rules - Dental Services, p. 1008, 1410 
46.12.1201 and other rules- Reimbursement fo. Skilled Nursing 

~n~iaile Care Services, p. oM$, 823, 94-9 
46. 12. 3911!1 Medlln~ Applieatiome-S.,eial se.curil:y lhlmbel!" 

Req.Urem-.1:.$, p. 123-6, 1574 
46.12.39tl Medi-.11y ~ Ineome S~andarde, p. 676, 1027 
46.12.388G a.dteelly Needy Income Standard for One Person, p. 

1710 
46.13.106 and other rules - Low Income Enervy Assistance 

Pw~.-. p. 11a9, 1412 
46.25.302 ~al Relief aRd ~ical AssistaRee P¥o~am, p. 

479, 980 
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