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at the back of each register.

TABLE OF CONTENTS
NOTICE SECTION

Page Number
ADMINISTRATION, Department of, Title 2

2-2-115 Notice of Public Hearing on Proposed
Adootion - Sexual Harassment 287

FISH, WILDLIFE AND PARKS, Department of, Title 12

12-2-115 Notice of Proposed Amendments -
Public Use of Recreational Areas. No Public
Hearing Contemplated. 288-290

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

16-2-243 Notice of Public Hearing on Pronosed
Amendment - Laboratorv Fees-Drinking Water. 291-293

LIVESTOCK, Department of, Title 32

32-2-97 Notice of Promosed Amendment - Brands
and Earmarks. No Public Hearing Contemplated. 294-295

32-2-98 Notice of Provosed Amendment - Fees for
Filing Notices Regarding Securitv Agreements.
No Public Hearing Contemplated. 296~297

32-2-99 Notice of Pronosed Adoption - Livestock
Brands. No Publi¢ Hearing Contemplated. 298-299

- 7-4/14/83



Page Number
SOCIAL AND REHABILITATION SERVICES, Departument of, Title 46

46~-2-366 Notice of Adoption of an Amendment

to a Federal Agencv Rule Incorvorated by

Reference - Food Stamp Program. No Public

Hearing Contemplated. 3nn-301

RULE_SECTION

INSTITUTIONS, Department of, Title 20

REP Reimbursement Policies 302
NEW

INTERPRETATION SECTION

Opinions of the Attorney General
7 Local Government - Municipal Utilities 303-306

SPECIAL NOTICE AND TABLE SECTION

Notice of Functions of Administrative Code

Committee 307
How to Use ARM and MAR 308
Accumulative Table 309-312

7-4/14/83 ~ii-



-287-

BETCRE THE DEPARTMENT OF ADMINISTRATION
CF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE QF PUBLIC HEARING
of rules relating to } FOR THE PROPOSED ADOPTION
sexual harassment } OF RULES RELATING TO

} SEXUAL HARASSMENT

TO: All Interested Persons.

The notice of proposed agency action published in the
Montana Administrative Register on March 17, 1983, is
amended as follows because the required number of persons
designated therein has requested a public hearing:

1. On May 10, 1983, at 9:00 a.m., a public hearing
will be held in Room C=209 of the Cogswell Building to
congider the adoption of rules relating to sexual
harassment.

2., The rules proposed for adoption are found on page
194 of the 1983 Montana Administrative Register, issue
number 5.

3. The rules are proposed for the purpose of
implementing Governcr's Executive Order No. 7-82 relating to
sexual harassment; to define the term; to require agencies
to establish procedures for dealing with complaints of
sexual harassment, and to provide for disciplinary action
when allegations of sexual harassment are substantiated.

4. Interested persons may present their data, views or
arguments either orally or in writing, at the hearing.
Written data, views or arguments may alsc be subnmitted to
Dennis M. Taylor, Administrator, Personnel DPivision,
Department of Admirnistration, Room 130 Mitchell Building,
Helena, Montana 59620, no later than May 13, 1983,

5. Gale Kuglin, Personnel Division, Department of
Adminjstration, Room 130, Mitchell Building, Helena, Montana
59630, has been designated to preside over and conduct the
hearing.

6. The authority of the department to make the
provosed adontion of rules is based on Section 2-18~102, McAa,
and the rulesimplement section 2-18-102, MCA.

Morris L. Brusett, Director
Department of Administration
Cartified to the Secretary of State April 4, 1983,
MAR Notice No. 2-2-115 7-4/14/83
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BEFQORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

in the matter of the proposed ) NOTICE OF PROPQOSED AMENDMENTS
amendments of Rules 12.8.205, ) OF RULES 12.8.205, 12.8.207,

12.8.207, 12.8.209, and ) 12.8.209, and 12.8.211 ~-
12.8.211, concerning public PUBLIC USE OF RECREATIONAL
use of recreational areas AREAS

)
)
) NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons.

1. on May 16, 1983, the Fish and Game Commissjion proposes to
amend Rules 12.8.205, concerning camping and group use of
recreational areas; 12.8.209, concerning checkout times for
campers at recreational areas; and 12.8.21]1, concerning
livestock and commercial use of recreational areas.

2. The rules as proposed to be amended provide as
follows: (new matter underlined, deleted matter interlined)

12.8.205 CAMPING AND GROUP USE (1) No person may camp
overnight in a department administered recreation area without
obtaining a single use overnight camping permit or having
permanently and properly affixed to his vehicle a seasonal
camping permit or Montana state golden year's pass issued by
the director or under his authority, when such area has been
signed and posted as fee camping area.

(2) The basic amount of fees for single use overnight
camping permits or seasonal camping permits shall be as
determined by the commission and posted by the director or his
duly authorized agent.

(3) No group of more than 30 persons may use a
department administered recreation area except with prior
permission by the director or his agent. Groups may be
assessed user fees by the director or his agent as determined
by the commission and may be required to surrender a deposit
to defray additional or unusual department expenses caused by
their use of recreation areas.

(4) No person or persons may maintain occupancy of
camping facilities or space in any one designated recreation
area for a period longer than 14 days during any 30-day period
unless the area is otherwise posted. Inh areas so posted said
occupancy will be limited to 7 days during any 30-day period.
Such 30-day periods shall run consecutively during the year
commencing  with the first day each person camps in a
designated recreation area each year.

(5) No person may leave a set-up camp, or trailer,
camper, or other vehicle unattended for more than 48 hours
unless the area is otherwise posted.

(6) No person may camp overnight in any department
administered shelter building unless the shelter is posted as
a camp shelter. (AUTH & IMP: 23~1-106, MCA)

7-4/14/83 MAR Notice No. 12-2-115
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12.8.207 PROPERTY DISTURBANCE (1) No person may
destroy, deface, 1injure, remove, or otherwise damage any
natural or improved property or willfully or negligently cut,
destroy, or mutilate any tree, shrub, or plant, or any
geologlcal historical, or archaeological feature, but
thisshail not ke tnterpreted te inelude including flowers,
berries, cones, or fallen dead wood.

(2) No person may disturb or remove the topsoil cover or
permit the disturbance or removal of topsoil cover. This
prohibits digging for worms, burying of garbage, and allowing
pets to dig holes.

3) Gathering or cutting firewood for off site use is

prohibited without prior written approval of the director or
his agent. (AUTH & IMP: Sec. 23-1-106, MCA)

12.8.209 RESTRICTED AREAS & NIGHT CLOSURES (1) No
person may enter upon any portion of any area that is posted
as restricted to public passage.

(2) Public recreation areas as posted will be closed
nightly, except for emergency ingress and egress.

{3) Checkout time for campers using fee areas is 4:00
p-m. the following day if not posted or at such other time as
posted in the area.

(4) Checkout time for users not camping overnight is
sundown in areas S0 posted. (AUTH & IMP: Sec. 23-1-106, MCA)

12.8.211 LIVESTOCK & COMMERCIAL USE (1) No person may
permit livestock to graze 1n any area properly fenced to
restrict the passage of livestock, unless the area is
specifically leased to the owner of the livestock for grazing.

(2) No person may use these lands for any commercial
purpose ineiuding the pesting ei pigns without first securing
permission from the cemmission director or his agent.

(3) No commercial ex peti:iea: signs may be posted,
without prior approval of the director or his agent

1_1 The director with approval of the commission, ma
adopt a schedule of fees and/or security “deposits including
the option of fee and/or security deposit waiver, for
commercial use of department lands for a period not exceeding
seven (7) days. Commercial use of @ department Tands longer
than seven (7) days requires prior “approval ot the commigsion.

{5) The director or his agent may specify the conditions
and stipulations under which commercial use will be permitted

on department lands. (AUTH & IMP: Sec. 23-1-10€, MCA)

3. The rules are proposed to be amended to remedy
ambiguities currently in the regulations.

4. Interested parties may submit their data, views, or

arguments concerning the proposed amendments in writing to
Stan Bradshaw, 1420 East Sixth Avenue, Belena, Montana 59620,
by no later than May 15, 1983.

5. I1f a person who is directly affected by the proposed
amendments wishes to express data, views, or arguments orally

MAR Notice No. 12-2-115 7-4/14/823
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or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments to Stan Bradshaw at the above address by no
later than May 15, 1983.

6. If the agency receives reguests for a public hearing
on the proposed amendments from either 10 percent or 25,
whichever is less, of persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the Legislature; from a governmental subdivision or agency: or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

7. The authority of the department to make the proposed
amendments is based on Section 23-1-106, MCA, and implements
Section 23-1«106.

Ja
Y a Fish and Game Commission

Certified to Secretary of State Marc¢h 31, 1383

7-4/14/83 MAR Notice No, 12-2-115
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BEFORE THE BOARD GF HEALTH AND ENVIRONMENTAL 35CIENCES
OF THE STATE OF MONTANA

In the matter of the amendment } NOTICD TF PUBLIC HEARING

of rule 16.38.302, setting fees ) ON F SED AMENDMENT CF

for analyses of drainking water ) RULL 16.35.30z2
(Laboratcry Fees=-
Drinking water)

TO: All Interested Persons

1. On May 20, 1983, at 9:00 a.m., a public hearing will
be held in Room C209 of the Cogswell Building, 1400 Broadway,
Helena, Montana, to consider the amendment of rule 16.38.302,
which sets fees for different kinds of analyses of drinking
water.

2. The proposed amendments replace present rule
16.38.302 found in the Administrative Rules of Montana. The
proposed amendments would raise or lower most of the present
fees, add fees for some analyses not now listed, and delete
the provision requiring analyses to be performed free for a
physician, dentist, or health officer.

3 The rule as proposed to be amended provides as fol-
lows (matter to be stricken is interlined, new material 1is
underlined):

16.38.302 LABORATORY FEES ==~ DRINKING WATER Fees for
analysis of drinking water by the department of health and
environmental sciences are as follows:

(1) The fee for a standard microbioclogical (total
coliform) analysis is §6.

The fee for a fecal coliform apnalysis is §$10.

|| The fee for a plate count is $20.25.

(4) 42}~ The fee for a complete inorganic chemical
analysis, consisting of an analysis for arsenic, barium,
cadmium, chromium, lead, mercury, nitrate, selenium, silver,
fluoride, calcium, sodium, pH, and total alkalinity, is $98.

5) ¢33 The fee for a nitrate analysis is 8§36 $8.60.

€43 The fee for a pesticide-herbicide analysis,
consisting of an analysis for endrin, lindane, methoxychlor,
toxaphene 2,4-D, and 2,4,5-TP Silvex, is $332 $209.80.

+5+ The fee for a total trihalomethane analysis 1is
6873~ as follows:

a) one analysis, 4 sites: $262.10

(b) one analysis, I site: $87.40

{63} The fees per analysis to determine the concen-
tration of individual constituents are as follows:

Analysis Cost per Analysis
Acidity S 24.50
Alkalinity 30-80 12.50
Aluminum 8-66 “4.10
Ammonia +6-05 8.60
Antimony 4430 4.10

MAR Notice No. 16-2-243 7-4/14/83
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Arsenic #0=56 10.90
Barium - 8-50 4.10
Beryllium 44-36 4.10
Biochemical Oxygen Demand (BOD) B5-38 58,20
Boron 33=56 4.10
Cadmium 3=50 4.10
Calcium 4.10

Chloride 13-40 13.60
Chromium 3-60 4.10
Chromium Hexavalent F4-40 78.30
Cobalt 44-70 4.10
Chemical Oxygen Demand (COD) 45-30 47,80
Color (2 tests - pH adjusted) 46-085 48,60
Copper 3-96 4.10
Cyanide 232220 62.50
Fluoride 33-65 14.40
Iron 3-90 "4.10
Lead 3:90 4.10
Lithium 44538 4.10
Magnesium 4.10

Manganese 3-96 4.10
Mercury #+85 8.30
Mercury Digestion £4-%5 56.70
Metals Concentration (per sample) 3=36 2.40
Metals Digestion (except Mercury) 33-65 G.20
Metals scan 3.00

Molybdenum 43-38 4.10
Nickel 44-7¢ 3.10
Nitrate 8.60

Nitrogen Kjeldahl 23=25 20.00
0il and Grease 31-60 33.20
Ortho-~Phosphorus 7-368 6.10
pH i-40 T.B0
Phenols 86-&b 85.20
Total-Phosphorus 3386 10.20
Potassium 4.10

Selenium $6+50 10.90
Silica 4436 4.10
Silver b-238 Z.10
sodium 4,10

Specific Conductance =86 2.00
Strontium 44-70 310
sulfate #6895 9.40
sulfide 84-65 88.90
Tin 44<30 4,10
Total Suspended Solids +4-88 15,50
Turbidity 4+76 "4.90
Vanadium 44+¥0 4,10
2inc 3796 2%.10

7-4/1¢/83 MAR Notice Yo, 16-2-243
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Pesticides (Lindane, Endrin, Toxaphene,
Methoxychlor) - first analysis per sample 75-26 72.10

each additional analysis per sample +3-46 6.60
Herbicides (2,4-D, Silvex) - first analysis

per sample 309-00 104.80
each additional analysis per sample 33-68 13.10
Total organic carbons TOC 15.70

Total organic halogens (TOX) 12.70

(9) 73 The Tees specified in subsections (1) through
¢63 (8) of this rule may be lowered by the department of
health and environmental sciences when larger batches of
samples warrant lower fees.

¢83 Whern a laberatery analysis eof drinking water is
sequesnted by a physieian ex¥ demtist licensed pursuHamt €0 the
tawa ef Mentana eor a health efficer appeinted pursuent &o the
taws ef Mertaray ¢he ahalysis will be perfermed £ree of
eharge by the department ef health and envirermentai sezenees-

4, The Board is proposing these amendments to the rule
because they are necessary to reflect changes in the cost
factors relevant to each test. In some cases the fees are
increased, largely due to elevated personnel, materials, and
rent costs. In other cases, fees have been lowered, largely
due to methodology changes resulting in decreased cost, and in
some instances because personnel are partially paid from other
sources. The free laboratory analyses for physicians,
dentists, and health officers need to be eliminated because
there is no longer any alternate funding source to cover their
cost.

5. Interested persons may present their data, views or
arguments, either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to
Robert L. Solomon, Cogswell Building, Capitol Station, Helena,
Montana, 59620, no later than May 19, 1983.

6. Robert L. Solomon, Helena, Montana, has been desig-
nated to preside over and conduct the hearing.

7. The authority of the Board to make the proposed
amendments is based on section 75-6-103, MCA, and the rule
implements section 75-6-103, MCA.

2 e .
Lo = 7 s

OHN F. McGREGOR, M.D., Chairman

‘

4 - e

BY 4 laeco S O el ol
JOHN J. DRYNAN, M.D., Director
Department of Health and
Environmental Sciences

Certified to the Secretary of State April 4, 1983

MAR Notice No. 16-2-243 7-4/14/83
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In the matter of the amend- ) NOTICE QOF PROPOSED AMENT~
ment cf Pule 22.3,2001 ) MENT CF RULE 32,.3.:7C1
BRANDS ANLC EARMARKS )  BRANDS AND EARMARKS

WO PUBLIC HEARING
CONTEMPLATED

TC: All Interested Persons

1. on May 14, 1983, the Board of Livestock proposes t¢
amend rule nc. 32.3.2001 which specifies certain livestock
brands and earmarxs which are to be used only by an officiai
representative of the Montana Department of Livestock,
Animal Health Division,

2. The rule as proposed to be amended provides as
follows:

32,3.2001 BRANDS AND EARMARKS

(1) (a) (i) through (vi) remain the same.

(1) (a) (vii) "S" on right or left side of neck or
(spade marx) on right or left side of jaw desigmated desig-
nates officially spayed heifers,

(1) (a) (viii) through end 0f rule remain the same.

3. The raticnale for the amendment is to be consistent
with most other western states using this recommended brand.
4. Interested parties may submit their data, views or

arguments concerning the proposed amendment in writing to
Dr. James V. Glosser, Administrator & State Veterinarian,
Departnent of Livestock, Animal Health Division, Capitol
Station, Helena, MT 59620, no later than May 12, 1983,

5. If a person who is directly affected by the pro-
posed rules wishes to express his data, views, and arguments
orally or in writing at a public hearing he must make
written request for a hearing and submit this request alorg
with any written comments he has to James W. Glosser,
D.V.M., Administrator & State Veterinarian, no later than
May 12, 1983.

6. The department believes that the number of directly
affected persons exceeds 250 as this rule has potential
impact on every cattle producer in the state. In the event
that the department receives requests for public hearing
from 25 persons directly affected, from the Administrative
Code Cormmittee of the legislature, from a governmental
subdivision, or agency, or from an association having not
less than 25 directly affected members, a hearing will be
held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register,

7-4/14/83 MAR Notice No, 32-2-97
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tased on section 81-2-1¢Z

S w. CGLCS
dninistrator

State Vererinarian

Certified to the Secretary of State April 4, 1983
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

NOTICE OF PROPOSED AMEND-
ment of rule 32.15,601
FEES FOR F1LING NOTICES
REGARDING SECURITY AGREE-
MENTS

In the matter of the amend-
ment of Rule 32.15.€01 FEES
FOR FILING NOTICES REGARDING
SECURITY AGREEMENTS, raising
the required fee.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On May 14, 1983 the Board of Livestock proposes to
amend rule no. 32.15.601 which specifies the required fee
for filing a security agreement. The amendment would raise
the fee from $10 to §15.

2, The rule as proposed to be amended provides as
follows:

32.15.601 FEES FOR FILING NOTICES REGARDING SECURITY
AGREEMENTS Every person filing notice of a security agree-
ment, assignment, renewal or satisfaction pursuant to
section 81-8-301 must pay a fee of £309:06 $15.00 for each
brand listed. The fee shall be paid by check or money order
may payable to the department of livestock. No filing with
the department may be processed without the fee first being
paid.

3. The rationale for the amendment is to allow
recoupment of actual department costs up to $15 as is
allowed by 81-8~304 M.C.A.

4, Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Les Graham, Administrator, Brands-Enforcement Division,
Capitol Station, Helena, MT 59620, no later than May 12,
1903,

5. If a person who is directly affected by the
proposed rules wishes to express his data, views, and
arguments orally or in writing at a public hearing he must
make written request for a hearing and submit this request
along with any written comments he has to Les Graham,
Administrator, no later than May 12, 1983,

6. The department believes that the number of direct-
ly affected persons exceeds 250 as this rule has potential
impact on every cattle producer in the state. In the event
that the department receives requests for public hearing
from 25 persons directly affected, from the Administrative
Code Committee of the legislature, from a governmental
subdivision, or agency, or from an association having no
less than 25 directly afiected members, a hearing will be

7~4/14/83 MAR Notice No. 32-2-98
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held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register,

7. The authority to make the proposed amendment is
based on section 81-8-304 MCA and implements the same,

/7/44%41 G2y
NANCY ESP -
Chairman, “‘Board of Livestock

e Hﬁ’/ /

By: ?f ol Nt A SO
LES GRAHAM, Administrator

Brands~Enforcement Division

Certified to the Secretary of State April 4, 1983,

MAR Notice Ho. 32-2-98 7-4/14/83
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BEFCRZ “HE BCARD CF LIVESTOCK
CF T3T STATE CI MONTANA

WOTICE OF PROPOSED ADGP-
TI0N OF RULES CONCERNING
LIVESTOCK BRANDS

In the ma+tter ol
OF RULES I - III
the manner of rec

stock

NO PUBLIC HEARING
CONTEMPLATED

TC: All Interested Persons

1. On May 14, 1983 the Bcard of Livestock proposes to
adopt rules specifying the manner in which a livestock brand
may be recorded; the manner in which a brand may be trans-
ferred; and the manner in which livestock bearing a brand
may be sold.

2. The proposed rules provide as follows:

RULE I - Brand Ownership and Transfer

(1) Brand ownership is valid only if the owner's name
is recorded in the department.

{2) Names may be recorded in the following manner
only: "x and v", or "x or y".

{3) A brand may be transferred only if the signatures
of all recorded owners or their assignees appear on the
transfer.

(4) 1If possible, when recording a brand, the ownership
interest should be identified (i.e., Joint tenancy with
right of survivorship, tenhancy in common, etc.)

AUTH: Sec. 81-1-102 M.C.A.; IMP Sec. 81-1-102,
81~3-102, 81-3-103 M.C.A.

RULE II - Sale of Branded Livestock

{1} Except as provided in (3), ownership of livestock
bearing a brand recorded in "x and y" may be transferred
only if the transfer bears the signatures of all recorded
owners or their assigns.

{2) Except as provided in (3), ownership of livestock
bearing a brand recorded in "x or y" may be transferred if
the transfer bears the signature of one recorded owner or
his assigns.

(3) Reccrded owner{s) of a brand may designate on the
records of the department any person(s) who may transfer
livestock bearing the brand of the recorded owner(s). Such
designations are valid only if signed by all recorded owners
of the brand at the time of the designation.

AUTH: Sec. 81-1-102 M.C.A.; IMP Sec. 81-1-102,
81~3-105 M.C.A.

7-4/14/83 MAR Notice No. 32-2-99
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RULE III - Change in Brand Recording

If the department has begun processing a recording o 2
brand, any changes propcsed in the original record
Le considered a new recording and a recorcding fee w
charged. .

AUTH: Sec. 81-1-102 M,C.A.; IMP Sec. 81-1-2{Z,
81~3-1C7 M.C.A.

3. The rules are proposed to be adopted to replace
present department policy which, although identical to the
above, does not provide an adequate enforcement capabi v
and has proven in the past to be confusing because oI 1ts
limited availability to livestock owners.

4. Interested parties may submit their data, views cr
arguments concerning the proposed adoptions in writing to
Les Graham, Administrator, Brands-Enforcement Division,
Capitol Station, Helena, MT 59620, no later than May 12,
1983.

5. If a person who is directly affected by the
proposed rules wishes to express his data, view, and argu-
ments orally or in writing at a public hearing he must make
written request for a hearing and submit this reguest aleng
with any written comments he has to Les Graham, Administra-
tor, no later than May 12, 1983,

5. The department believes that the number of direct-
ly affected persons exceeds 250 as this rule has potential
impact on every cattle producer in the state. In the event
that the department receives requests for public hearing
from 25 persons directly affected, from the Administrative
Code Committee of the legislature, from a governmental
subdivision, or agency, or from an association having no
less than 25 directly affected members, a hearing will be
held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register.

7. The authority to make the proposed adontions is
based on section 81-1-102 and implements 81-1-102, 81-3-103,
81-~3-105, and 81-3-107.

. / '/”
J i S )
NANCY ESPY
Chairman, ‘Board of Livestcck

e P
i s
By: S:i:;«p” /4CZ,L<244{z?f~«/
LE® GRAHAM, Administrator
Brands-Enforcement Division

. Certified to the Secretary of State April 4, 1983,

MAR Notice No. 32-2-99 7-4/14/83
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVIQES OF THE
STATE OF MONTANA
In the matter of the adoption ) NOTICE OF ADOPTION OF AN
of an amendment to a fedeia. ;, AMENDMENT TO A FEDERAL

agency rule pertaining to the ) AGENCY RULE INCORPORATED BY
food stamp program, Rule ) REFERENCE IN RULE 46.11.101,

46.11.101 ) FOOD STAMP PROGRAM. NO
} PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. The Department of Social and Rehabilitation Services
hereby gives notice to the adoption and incorporation by ref-
erence of later amendments to 7 CFR 272, 273, and 276 pub-
lished in 48 Fed. Reg. 6836, Tuesday, February 15, 1983. 7
CFR 272, 273 and 276 are presently incorporated by reference
in Rule 46.11,101, Food Stamp Program.

The amendments provide for several food stamp program
changes that are aimed at deterring food stamp program abuse
and improving recovery of overpayments. These amendments
implement the provisions of the Omnibus Budget Reconciliation
Act of 1981 that relate to the disqualification penalties for
intentional program violation. The basis for disqualification
is expanded to include the intentional making of £false or
misleading statements, misrepresentations, or the concealment
or withholding of facts, as well as the commission of any act
that constitutes a violation of any state food stamp statute.
Furthermore, mandatory disqualification periods of six months
for the first abuse, twelve months for the second, and
permanently for the third offense will be imposed against any
individual found to have committed an intentional program
violation. In addition, these amendments implement the
following provisions of the Reconciliation Act regarding the
improved recovery of overpayments. First, the household of
the disqualified individual, rather than the household member
guilty of an intentional program violation, is. held
responsible for repaying the resultant overissuance and must
agree to repayment in cash or to a reduction in its allotment.
Second, in cases not the result of program violation or state
agency error, state agencies are required to collect
overissuances from those persons still participating in the
program by reducing further allotments. Finally, these
amendments implement provisions of the Food Stamp Amendment of
1982 (Pub,L., 97-253) which allow the state agencies to collect
any type of overissuance by using means other than allotment
reduction or cash repayment. A copy of 7 CFR 272, 273 and 276
published in 48 Fed. Reg, 6836, Tuesday, February 15, 1983,
may be obtained from the Department nf Social and
Rehabilitation Services, Economic Assistance Division, Box
4210, 111 Sanders, Helena, Montana 59604.

7-4/14/83 MAR Notice No. 46-2-366
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2. The effective date for the adoption of the later
amendment is April 15, 1983. This exception from the standard
effective date of 30 days following publication is taken in
order to comply with federal law requiring implementation of
this amendment April ]}, 1983.

3. If the department receives requests for a public
hearing under 2-4-315, MCA, on the proposed amendment from
either 10% or 25, whichever is less, of the persons who are
directly affected by the proposed amendment; from the Admin-
istrative Code Committee of the legislature; from a govern-
mental subdivisjion or agency; or from an association having
not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administratijve Register. Ten
percent of those persons directly affected has been determined
to be 5,253 persons based on 52,530 food stamp recipients,

4. The authority of the department to amend the rule is
based on Section 53-2-201, MCA and the rule implements

53-2-306, MCA.
7 (N
4‘&., :\’o.fguw\

Direc¥or, Social and Rehabilita-
tion Services

Certified to the Secretary of State April & , 1983,
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PEFORE THE DIPARTNEN
OF TPE STATE

the matter of the repeal )
rules 20,11,101 through )
.11.107 and the adoption )
new rules concerning )
)
)

oF

Q10
\‘D o nd

imbursement policies
Reichursenent Policies)

TO: All Tnterested Persons

1. On' January 13, 1983, the Devartment of Ingtits
utions published notice of the proposed repeal of rules
20.11.101 through 20.11.107 concerning reimbursement ooli-
cies and the propesed adoption of new rules concernirg cthis
matter at page 1 of the 1983 Montana Administrative Register,
issue number 1.

2. The Department has repealed rules I2.11.101
through 20.11.107, found on pages 20-153 through 3-156 of
the Adanlstratwve Rules of Montana.

3, The Department has adopted the new rules with
minor modification following the receipt of oral cormerts
from Greg Petesch, Staff Attornev for the Tegislative
Council, on behalf of the Legislative Tnterim Code Committee.
No written cormments were received.

Mr. Petesch's comments were in regard tc Rule VITT
(20.11.115). He indicated that the adoption by reference to
the Montana Rules of Civil Procedure and the Montana Rules
of Evidence may be inappropriate since the statutes do not
grant clear rule making authoritv for reimbursement apoezls
as contested cases. Also, in the historv of Rule VIII
(20.11.115) the statutes that the rule implements should
include Section 53-1-408 MCA, The Department agrees with
these oral comments and will adopt Rule VIII (20.11.115)
with the following changes:

In (3) line 9 after discovery, add "if agreed to by the
parties to the appeal” will be...

In (3) Tine 20 after Montana Rules of Evidence, insert
"if agreed to by the parties to the appeal."

In the history notes of Rule vitl (20,11,113), Section
53-1-408 MCA, will be included as a statute that the rule
implements.

The new rule numbers have been assigned as 27.11.198
through 20.311.118.

CARROLYL. V. SOUTH, Director
Department of Institutions

4 -
0. g T
Certified to the Secretary of State g£55 1 4 , 1983.
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VOLUME NO. 40 OPINION NO, 7

LOCAL GOVERNMENT -~ Imposition of property lien in favor
of municipality to secure unpaid water charges igs not
authorized under Montana law;

MUNICIPAL UTILITIES - Imposition of property lien in
favor of municipality to secure unpaid water charges is
not authorized under Montana law;

MONTANA CODE ANNOTATED - Sections 69=-7~201 and
7-13-4306.

Held: Under existing Montana law, a city or town
may not file a lien against a landowner's
property due to the tenant's failure to pay
for water service contracted for and used
by the tenant. Discontinuance of service
is the only remedy available for nonpayment
of water charges. §§ 69-7-201, 7-13-4306,
MCA.

18 March 1983

Kenneth R. Olson
Town Counsel
Dutton, Montana 59433

Dear Mr. Olson:
You have requested my opinion on the following question:

Can a city or town file a 1lien against a
landowner's propertvy due to the tenant's failure
to pay for water service contracted for and used
by the tenant?

Prior to the 1981 legislative sgession, the rates and
operating procedures of municipal utilities were
regulated by the Montana Public Service Commission. In
1981, the Legislature returned to the municipalities the
power and authority to regulate rates and charges
imposed for municipal utility service. This authority
has certain restrictions set forth in section 69-7-101,
MCA. 1In addition, municipal utilities were given broad
authority to adopt rules governing their operation.
Such rules must contain, at a minimum, those
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reguirements ¢f gcod gractice be nrormally
expected for the operaticn cf a 2 § 69-7=201,
MCA. In other words, the adecpted rules, including those
governing the ccllection cf delincuent utilitv charges,
must be reasonable, Section 69=7-201, MCA, also
prevides that the rules adopted by municipalities shall
outline the wutility's procedure for discontinuance of
service,

A municipality is authorized. to discontinue water supply
to premigses for nonpayment of either water or sewer
charges, § 7-13-4306, MCA. The provisions of Title 7,
MCA, apply to the actions of municipal utilities. See §
69-3-101(5), MCA. An additional remedy for delinguent
sewer charges is previded by section 7-13-4309, MCA,
which authorizes that unpaid sewer charges Lbe inserted
as a tax against the lot or parcel cf real estate to
which the service has bheen furnished. No similar
provision exists for collecticn of delinguent water
charges.

The Montana Supreme Court has rnot determined the
legality of a property lien for ronpayment of water
charges by a tenant. Therefore, it is appropriate to
look to court decisions from other Jjurisdictions for
guidance.

The United S&tates Supreme Court has upheld, against
constitutional objections, the imposition of liens
against property of a landlord for unpaid water bills of
a tenant. Dunbar v, New York, 251 U.S, 516, 40 S. Ct.
250 (1920). In that case the city charter, adopted by
the New York General Assembly, provided that charges for
water become liens on the property. 1901 New York Laws,
ch. 466. The court indicated that the lien did not
deprive the owner of property without due process since
the property benefited from the water service. The fact
that it is the tenant who defaults dcoes not relieve the
property from liability as it would be unfit for human
habitation without water. Id. at 518.

In the absence of a statute expressly making arrearages
for water rents a lien on property, or authorizing a
lien procedure, the [municipality] hags no right to
compel an owner to pay charges incurred by another,
Friedman v. Dist, of Columbia, 172 A.2d4 562, 563 (D.C.

19671). Water rents do not constitute a liern on the
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rtv supplied unless it is so provided by staxz
ess terms or by nrecessarv implication, Id4. a%

Thus, in light ¢f punbar and Friedman, the wvaliditw cf
statutorily authorized liens against property to secure
delinguent wutility charges incurred by a tenant is
unguesticred. The only issue is whether the conseguence
of failing to pay water charges is limited in Montana to
the statutory remedv provided by section 7-13-4306, MCa,
or whether the 1981 enactment of section 69-7-201, MCa,
expanded the authority of municipalities in the area of
utility charge arrearages beyond the remedy of

cdiscentinuing service. Section 69-7-201, MCA, does not
expressly provide a lien to secure payment of water
charges. The specific reference in section 69-7-201,

MCA, to the adoption of procedures for discontinuing
service and the retention of section 7-13-4306, MCA,
autherizing discontinuance for nonpayment of charges,
support a conclusion that a lien upon property was rot
contemplated by the Legislature as an available remedy
for nonpayment of water bills.

Muricipal utilities are now only partially regulated
under sections 69-7-101 to 69-7-201, MCA, However, the
rules adopted for their operation must be in accord with
existing law. No general «grant of power to
municipalitiegs can authcrize bylaws which conflict with
state statutes. McGillic v, Corby, 37 Mont. 249, 253,
95 P, 1063, 1064 (1908). In this case, the pertinent
state laws are sections 69-7-201 and 7-13-4306, MCA,
authorizing discontinuance of service for nonpayment of
water charges, It is a familiar rule of construction
that, when a power is conferred upon a municipality, and
the mode in which it is to exercise that power is
prescribed, such mode must be pursued. McGillic wv.
Corby, 37 Mont. 249, 255, 95 P. 1063, 1065 (1908).

THEREFORE, IT IS MY OPINION:

Under existing Montana law, a city or town may not
€ile a lien against a landowner's property due to
tke tenant's failure to pay for water service
contracted for and used by the tenant,
Discontinuance of service 1is the only remedy
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or noncavrent of water charces.
, 69-7-201, MCA,

Attorrney Ceneral
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all provosais
for adoption of new rules or amendment or repeal of existing
rules filed with the Secretarv of State. Provosals of the
Department of Revenue are reviewed only in regard to the
orocedural regquirements of the Montana Administrative
Procedure Act., The Committee has the authority to make
recommendations to an agencv regarding the adovtion, amendment
or repeal of a rule or to request that the agency prenare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a vroposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
Joint Resoclution directing an agency to adoot, amend or reveal
a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with existing or proposed rules. The address is
Room 138, Montana State Capitol, Helena, Montana, 59620,
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HOW TO USE THE ADMINISTRATIVE RULES OF MONT2N:
AND THE MONTANA ADMINISTRATIVE REGISTER

Definition: Administrative Rules of Montana (*RM! 1s a ioose-
leaf compijilation bv department of all rules of
state departments and attached boards cresently
in effect, except rules adopted uv to three months
previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthiyv,
containing notices of rules oprooosed bv agencies,
notices of rules adopted bv agencies, and inter-
pretations of statute and rules bv the attornev
general (Attorney General's Opinions) and agencies'
(beclaratory Rulings) issued since publication of
the preceding register,

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult General Index, Montana Code Annotated
Subiject to determine devartment or board assoclated with
Matter subject matter or statute number.

Department 2. Refer to Chapter Table of Contents, Title 1
through 46, page i, Volume 1, ARM, to determine
title number of department's or board's rules.

3. Locate volume and title.

Subject 4, Refer to tovical index, end of title, to locate
Matter and rule number and catchphrase.
Title

Title Number 5. Refer to table of contents, page 1 of title.
and Department Locate vage number of chapter.

Title 6. Go to table of contents of Chanter, locate
Number and rule number by reading catchphrase (short
Chanter phrase desc¢ribing the rule.)

Statute 7. Go to cross reference table at end of each
Number and title which lists each MCA section number and
Department corresnonding rules.

Rule In ARM 8. Go to rule. Update by checking the accumula-
tive table and the table of contents for the
last register issued.
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ACCUMULATIVE TAZLE

The Aaministrative Rules of Montana (ARM) is a compilatior of
existing permanent rules of those executive agencies which
have been designated by the Montana Frocedure Act for
inclusion in the ARM, The ARM is updated through December 31,
1982, This table jincludes those rules adopted during the
period January 1, 1983 through March 31, 1983, and any
proposed rule action that is pending during the past & menth
period. (A notice of adoption must be published within 6
months cof the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1282,
this table and.the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1982 and 1983 Montana Administrative
Registers.

ADMINISTRATION, Department of, Title 2

I-VII Sexual Harassment, p. 194

2.21.216 and other rules - Annual Vacation Leave, p. 1625

2.21.8101 and other rules - Egqual Employment Opportunity Data
Collection, p. 47, 219

2.23.1408 Reinstatement to a Previous Class of Positieon, p.
96, 272

COMMERCE, Department of, Title 8

(Board of Dentistry)

8.16.405 and other rule - Fee Schedule for Dentists and
Dental Hygienists, p. 2113, 69

{Board of Horse Racing)

8.22.1606 and other rules - Trifecta Wagering, p. 197

(Board of Landscape Architects)

8.24.404 and other rules - Seals and Issue License ~-
Renewals, p. 201

(Board of Medical Examiners)

8.28.416 Examination for Physicians, p. 2115, &9

8.28.420 Fee Schedule, p. 98, 273

8.28.901 and other rules - Standards for Emergency Medical
Technicians, p. 2039

(Board of Morticians)

I-XV Continuing Education, p. 100, 273

(Board of Nursing) :

Montana Administrative Register 7-4/14/83



~310~

8.32.408 and other rules - Temporary Work Permit - Specialty
Areas of Nursing, p. 1582, 1816, 1848, 10

{Board of Pharmacista)

B8.40.403 and other rules - Examinations ~ Fee Schedule -
Sanitation and Equipment Reguirements - New
Pharmacy = Change in Location and Ownership - Class
IV Facility - Internship Program, p. 204

(Board of Physical Therapy Examiners)

8.42.402 and other rules -~ Examinations, Fees, Temporary
License - Alternative Disciplinary Action, p. 1995,
2164

8.42.406 Reciprocity License, p. 1992

(Board of Plumbers)
General Responsibilities, p. 2116, 70

(Prlvate Investigators and Patrolmen)

8.50.422 Fee Schedule, p. 49

(Board of Public Accountants)

8.54.410 Fee Schedule, p. 210

{Becard of Radioclogic Technologists)

8.56.401 and other rule - Definitions, Permits, p. 2118, 70

(Board of Speech Patheologistse and Audioclogists)

8.62.402 and other rules - Definitions - Applications for
License -~ Fees ~ Supervisor Responsibility for Aide
- Continuing Education, p. 107, 274

{Milk Control Division)

8.79.101 Purchase and Resale of Milk, p. 2120, 2165

8.79.301 Licensee Assessments, p. 212

(Board of Milk Control)

8.86.301 Pricing Rules, p. 214

EDUCATION, Title 10

(Board of Public Education)
Certification of Exchange Teachers, p. 217
I-VII External Diploma Program, p. 2063
10.57.102 Definitions - Teacher Certificates, p. 2061, 220
10.65.201 and other rule - Kindergarten Schedule Variances,
p. 51, 220

FISH, WILDLIFE & PARKS, Department of, Title 12

I Outfitters Examination, p. 241

12.2.202 Distribution of Department Lists, p. 243

12.6.106 and other rules - Ice Shelters - Water Skiers -
Electric Motors, p. 238

12.6.901 Water Safety Regulations, p. 1654

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

16.8.901 and other rules « Air Quality, p. 1512, 71

16.8.921 and other rules - Air Quality, p. 53, 275

16.8.1201 and other rules - Tall Stacks, Air Quality, p.
2067, 277
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16.10.101 Food Standards, p. 2123

16.32.101 and other rules ~ Review of Certificate of Need
Application for New Institutiomal Health Services
and Facilities, p. 1586, 158

INSTITUTIONS, Department of, Title 20

20.10.101 and other rules ~ Reimbursement Policies, p. 1

JUSTICE, Department of, Title 23

23.3.145 and othey rules - Civilian Driving Examiners -
Release of Driving Records - Duplicate Licenses -
Driver Rehabilitation Point System, p. 163

(Fire Marshall Bureau)

23.7.111 Uniform Fire Code, p. 110, 280

23.7.153 and other rules - Sale, Service and Installation of
Fire Protection Equipment, p. 1659, 1%

(Crime Control)

23.14.408 Requirements for the Supervisory Certificate, p.
113

23.14.409 Reqguirements for the Command Certificate, p. 115

23.14.410 Requirements for the Administrative Certificate, p.
117

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)

24.9.260 Time for Review of Hearing Examiners Decisions, p.
119

STATE LANDS, Department of, Title 26

26.2.501 and other rules - Royalties and Delay Drilling
Penalties for 0il and Gas pLeases on State Land, p.
2071, 129

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-XXXVI Exemption of Certain Transmission Lines From the
Provisions of theMajor Facility Siting Act, p. 244

36.22.601 Notice of Intention and Permit to Drill, p. 1887,
82

PUBLIC SERVICE REGULATION, Department of, Title 38

1 Cost of Service Information, p. 2166, 181

REVENUE, Department of, Title 42

I Deduction of Windfall Profit Tax, p. 1908
I-I11 Deferred Payment of Inheritance Tax, p. 1929, 20
I-XX Alternate Valuation (Special Use) of Certain Farm

and Business Real Property, p. 1916, 19
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and other rules = Appralsal cof Timberlands, p. 2076
and other rules - Appraisal of Agricultural Lands,
p. 58, 121

ana other rulies - Inheritance Tax, p. 1912, 18

REHARILITATION SERVICES, Department of, Title 46

46.6.1401
16.9.€601

36.

46.

46.
46,
46.
46.
36.
6.
46,

10.

11.

11.
11.
12.
12.
12,
13.

16.

404

101

120
1101
216
502
703
401
102
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Kidney Dialysis Transplant Program, p. 179

and cther rules - Community Services Block Grant,
p. 2083, 2i

and other rules - Day Care Rates and Earned Income
Disregards, p. 1754

Notice of Adoption of an Amendment to a Federal
Agency Rule Incorporated by Reference - Food Stamp
Program, p. 125

and other rule - Food Stamp Program, Pilot
Projects, p. 67

Adoption of Amendment to Federal Agency Rule
Incorporated by Reference - Food Stamp Program, p.
1844

Restriction of Access to Medical Services, p. 122
Service Not Provided by the Medicaid Program, p.
2010

Medical Services, Out-patient Drugs, Reimbursement,
p. 65

and other rules ~ Low Income Energy Assistance
Program, p. 2126, 131

and other; rule - End Stage Renal Program, p. 2168,
132
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