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The ~ontana Ad~inistrative Register (MAR), a twice-mon~~ly 
publication, has three sections. The notice section contains 
state agencies' oroposed new, amended or reoealed rules, the 
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and where written comments mav be submitted. The ru~e section 
indicates that the prooosed rule action is ado~ted and lists 
anv changes made since the orooosed stage. The interoretation 
section contains the attornev general's opinions and state 
declaratory rulings. Soecial notices and tables are inserted 
at the back of each register. 
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BE?CPE THE DEPARTYE~T OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter o= the adoption 
of rules relating to 
sexual harassment 

TO: All Interested Persons. 

NOTICE OF PUB~IC HEARING 
FOR THE PROPOSED ADOPTION 
OF RULES RELATING TO 
SEXUAL HARASSMENT 

The notice of proposed agency action published ir. the 
Montana Administrative Register on March 17, 1983, is 
amended as follows because the required number of persons 
designated therein has requested a public hearing: 

1. on May 10, 1983, at 9:00 a.m., a public hearing 
will be held in Room C-209 of the Cogswell Building to 
consider the adoption of rules relating to sexual 
harassment. 

2, The rules proposed for adoption are found on page 
194 of the 1983 l1ontana Administrative Register, issue 
number 5. 

3. The rules are proposed for the purpose of 
implementing Governor's Executive Order No. 7-82 relating to 
sexual harassment; to define the term; to require ager.cies 
to establish procedures for dealing with complaints of 
sexual harassment, and to provide for disciplinary action 
when allegations of sexual harassment are substantiated. 

4. Interested persons may present their data, views or 
arguments either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
Dennis M. Taylor, Administrator, Personnel Division, 
Department of Admir.istration, Room 130 Mitchell Building, 
Helena, Montana 59620, no later than May 13, 1983, 

5. Gale Kuglin, Personnel Division, Department of 
Administration, Room 130, Mitchell Building, Helena, Montana 
59630, has been designated to preside over and conduct the 
hearing. 

6. The authority of the department to make the 
proPosed adontion of rules is based on Section 2-lB-102, MeA, 
and the rulesimplement section 2-18-102, MCA, 

Morris L. Brusett, Director 
Department of Administration 

Certified to the Secretary of State April 4, 1983. 
MAR Notice No. 2-2-115 7-4/14/83 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

!n the matter of the proposed 
amendments of Rules 12.8.205, 
12.8.207, 12.8.209, and 
12.8.211, concerning public 
use of recreational areas 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF RULES 12.8.205, 12.8.207, 
12.8.209, and 12.8.211 -
PUBLIC USE OF RECREATIONAL 
AREAS 

NO PUBLIC HEARING CONTEMPLATED 

1. on May 16, 1983, the Fish and Game Commission proposes to 
amend Rules 12.8. 205, concerning camping and group use of 
recreational areas; 12.8. 209, concerning checkout times for 
campers at recreational areas; and 12.8.211, concerning 
livestock and commercial use of recreational areas. 

2 . The rules as proposed to be amended provide as 
follows: (new matter underlined, deleted matter interlined} 

12.8.205 CAMPING AND GROUP USE (1) No person may camp 
overn~ght ~n a department adm~n~stered recreation area without 
obtaining a single use overnight camping permit or having 
permanently and properly affixed to his vehicle a seasonal 
camping permit or Montana state golden year's pass issued by 
the director or under his authority, when such area has been 
signed and posted as fee camping area. 

( 2) The basic amount of fees for single use overnight 
camping permits or seasonal camping permits shall be as 
determined by the commission and posted by the director or his 
duly authorized agent. 

(3) No group of more than 30 persons may use a 
department administered recreation area except with prior 
permission by the director or his agent. Groups may be 
assessed user fees Qz the director or his agent as determined 
by the commission and may be required to surrender a deposit 
to defray additional or unusual department expenses caused by 
their use of recreation areas. 

(4) No person or persons may maintain occupancy of 
camping facilities or space in any one designated recreation 
area for a period longer than 14 days during any 30-day period 
unless the area is otherwise posted. In areas so posted said 
occupancy will be limited to 7 days during any 30-day period. 
Such 30-day periods shall run consecutively during the year 
commencing with the first day each person camps in a 
designated recreation area each year. 

( 5) No person may leave a set-up camp, or trailer, 
camper, or other vehicle unattended for more than 48 hours 
unless the area is otherwise posted. 

(6) No person may camp overnight in any department 
administered shelter building unless the shelter is posted as 
a camp shelter. (Ac~H & I~: 23-1-106, ~CAl 

7-4/14/8 3 "'AR Notice No. 12-2-115 
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12.8.207 PROPERTY DISTURBANCE (1) No person may 
destroy, deface, 1nJure, remove, or otherwise damage any 
natural or improved property or willfully or negligently cut, 
destroy, or mutilate any tree, shrub, or plant, or any 
geological, historical, or archaeological feature, :&ll"l! 
~!:l!l!lkl!~~ not 8e !:!!.'l!eq!!"ef.eli f.e il'lellllie including flowers, 
berries, cones, or fallen dead wood. 

(2) No person may disturb or remove the topsoil cover or 
permit the disturbance or removal of topsoil cover. This 
prohibits digging for worms, burying of garbage, and allowing 
pets to dig holes. 

W Gathering or cutting firewood for off site use is 
prohib1 ted without prior written approval of the directOr or 
his agent. (AUTH & IMP: Sec. 23-1-106, MCA) 

12.8.209 RESTRICTED AREAS & NIGHT CLOSURES (1) No 
person may enter upon any port1on of any area that is posted 
as restricted to public passage. 

( 2) Public recreation areas as posted will be closed 
nightly, except for emergency ingress and egress. 

ill Checkout time for campers using fee areas ~ 4: 00 
E..:..!!!..:_ ~ follow1ng ill if not posted or at such other t1me as 
posted ln the area. 

( 4) Chec'k'OUE time for ~ not camping overnight is 
sundown in ~ §.2 posted. (AUTH & HlP: sec. 23-1-106, MCA) 

12.8.211 LIVESTOCK & COMMERCIAL USE (1) No person may 
permit l1vestock to graze 1n any area properly fenced to 
restrict the passage of livestock, unless the area is 
specifically leased to the owner of the livestock for grazing. 

(2) No person may use these lands for any commercial 
purpose il'le~llliil'l! ~fie peef.il'l! ef ~ without first securing 
permission from the eemmieeiel'l director or his agent. 

(3) No commercial &!!" pel!:f.!:ea!l: signs may be posted, 
without prior ajproval of the director or his agent. 

ill The 1rector with approval of the commission, ~ 
adopt ! schedule of fees and/or security de~os1 ts J.ncludl.ng 
the opr.ion of fee and/or security deposl. t waiver, ~ 
commercl.al use of department lands for ~ period not exceedl.ng 
~ ill days. Commercial use of department lands loJ?-qer 
than seven i2l ?ays reguJ.res prior approval ~ the commiss1on. 
~ ~ dJ.rector or his agent ~ specl.f~ the conditJ.ons 

and stl.pulatJ.ons under which commercial use ~ be permJ.tted 
£g department lands. (AUTH & IMP: Sec. 23-1-106, MCA) 

3. The rules are proposed to be amended to remedy 
ambiguities currently in the regulations. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendments in writing to 
Stan Bradshaw, 1420 East Sixth Avenue, Helena, Montana 59620, 
by no later than May 15, 1983. 

5. If a person who is directly affected by the proposed 
amendments wishes to express data, views, or arguments orally 

:~.R ~lotice :-:co. 12-2-115 7-4/V/83 
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or in writing at a public hearing, he must aake written 
request for a hearing and submit this request along with any 
written comments to Stan Bradshaw at the above address by no 
later than May 15, 1983. 

6. If the agency receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the Legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

7. The authority of the department to make the proposed 
amendments is based on Section 23-l-106, MCA, and implements 
Section 23-1-106. 

Certified to Secretary of State March 31, 1383 

7-4/14/83 MAR Notice No. 12-2-115 
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BEFORE THE BOARD OF HEALTH AND EN'"Jll\0:1-.Y.D-.-:.;:,. SCE.SC<:S 
OF THE STATE OF MON'I'ANJ.. 

In the matter of the amendment 
of rule 15.38.302, setting fees 
for analyses of dr1nking water 

TO: All Interested Persons 

NO?ICE: ::,:r FUBL!C EEP.RING 
GN FRCP·::·SEt .-J._.lt!DfDME~T CF 

l\t:";..E .:.6.32..3C2 
(Laboratcrf Fees
Drinki:lg Water) 

1. On May 20, 1983, at 9:00a.m., a publ1c hearing will 
be held in Room C209 of the cogswell Building, 1400 Broadway, 
Helena, Montana, to consider the amendment of rule 16.38.302, 
which sets fees for different kinds of analyses of drinking 
water. 

2. The proposed amendments replace present rule 
16.38.302 found in the Administrative Rules of Montana. The 
proposed amendments would raise or lower most of the present 
fees, add fees for some analyses not now llsted, and delete 
the provision requiring analyses to be performed free for a 
physician, dentist, or health officer. 

3. The rule as proposed to be amended prov1des as fol
lows (matter to be stricken is interlined, new material is 
underlined): 

16.38.302 LABORATORY FEES -- DRINKING WATER Fees for 
analys1s of dnnbng water by the department of health and 
environmental sciences are as follows: 

( 1) The fee for a standard microbiological (total 
coliform) analysis is $6. 

ill The fee for a fecal coliform analysis is $10. 
The Iee tor a pla;e count lS $20.25. m -The fee or-a-complete 1norganic chemical 

analys1s, consisting of an analysis for arsenic, barium, 
cadmium, chromium, lead, mercury, nitrate, selenium, silver, 
fluoride, calcium, sodium, pH, and total alkalinity, is $98. 

iii f3~ The fee for a nitrate analysis is $~9 $8.60. 
~ f4~ The fee for a pesticide-herbicide analysis, 

consist1ng of an analysis for endrin, lindane, methoxychlor, 
toxaphene, 2,4-D, and 2,4,5-TP Silvex, is $~3~ $209.80. 

ill fH The fee for a total trihalomethane analysis is 
$~~3~ as follows: 

ill one analysis, 4 sites: $262.10 
one analys1s, I s1te: $87.40 
f6f The fees -per analys1s to determine the concen

tration of individual constituents are as follows: 

Ac1d1ty 
Alkalinity 
Aluminum 
Ammonia 
Antimony 

MAR Notice No. 16-2-243 

~er Analysis 
24.50 
~e .. &e 12.so 

Q.,.!;Q 4:TO 
~Q.,.Q!; 8.60 
44 .... 9 4.10 

7-4/14/83 
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B1ochemical Oxygen Demand (BOD) 
Boron 
Cadmium 
Calcium 
Chloride 
Chromium 
Chromium Hexavalent 
Cobalt 
Chemical Oxygen Demand (COD) 
Color (2 tests - pH adjusted) 
Copper 
cyanide 
Fluoride 
Iron 
Lead 
Lithium 
Magnesium 
Manganese 
Mercury 
Mercury Digestion 
Metals concentration (per sample) 
Metals Digestion (except Mercury) 
Metals scan 
Molybdenum 
N1ckel 
Nitra1:e 
Nll:rogen Kjeldahl 
Oil and Grease 
Ortho-Phosphorus 
pH 
Phenols 
Total-Phosphorus 
Potassium 
Selenium 
Silica 
Silver 
Sodium 
Specific Conductance 
Strontium 
sulfate 
sulfide 
Tin 
Total Suspended Solids 
Turb1d1t·; 
Vanadium-
Zlnc 

:1:9.,.;9 
s.,.;9 

44 .. 119 
§§.,.:1:9 
:1:11 .. 59 

3 .. 99 
4.10 

10.90 
4.IO 

4.TO 
58.20 
4.IO 

4.10 

:l:h49 13.60 
3 .. 99 4.IO 

114.,.49 78.30 
44-.119 4.10 
45 .. 39 47.80 
4& .. 95 48.60 

3 .. 99 4.IO 
2:1:2!-.139 62.50 

B .. es 14.40 
3 .. 99 4.10 
3 .. 99 4.TO 

44-;-119 4.TO 
4.10 --
3 .. 98 4.10 
11 .. 95 8.30 

54 .. 115 56.70 
2! .. 38 2.40 

B .. es 9.20 
3.00 

44.,.;i9 4.lo 
44.,.118 4.10 
8.60 

23.,.1!§ 20.00 
3he9 33.20 

11 .. :1:8 6.10 
h49 r.so 

88 .. &5 85.20 
u .. s9 I0:20 
4.10 -

±8 .. 59 10.90 
44 .. 119 -:r:TO 

5 .. 1!§ 4.TO 
4.10 
± .. 98 

44 .. 118 
±9 .. 95 
84 .. 55 
44 .. 119 
±4 .. 88 

4 .. 118 
44-1-118 

3.,.9Q 

7-4/14/83 Y.AR !-Jotice ~lo, 16-2-243 
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Pesticides (Lindane, Endrin, Toxaphene, 
Methoxychlor) - first analysis per sample ~~~~Q 72.10 
each additional analysis per sample ~~~49 6.60 

Herbicides (2,4-D, Silvex) - first analysis 
per sample ~Q9~QQ 104.80 
each additional analysis per sample ~a~e~ ~ 

Total organic carbons t T:C l 15. 70 ---
Total orgam.c halogens TOX 12.70 
ill fH The fees spec~ ~ed in subsections(I) through 

fH ill of this rule may be lowered by the department of 
health and environmental sciences when larger batches of 
samples warrant lower fees. 

fiH Wftell a ~aflaFatat:y !illla~ye;i:e af at::i:Hktli'J we.tet: ;i:e 
f'@~eetea 8y !il pfiyete:i:aft 6!' aeftt:i:et ~teefteea p~!'e~e.llt t6 tfie 
~e.we 6{ M6Hte.He. 6!' a fiea~tft 6ii:i:eet: app6tlltea p~Fe~e.llt t6 tfie 
~e.we ei M6Hte.He~ tfie e.fte.~ye:i:e w:i:~~ se peFi6FMea ff'ee ef 
efieFIJe 8y tfie aepat:tMeftt ei fiea~tfi e.fta eHv:i:t:6RMeftte.~ ee:i:efteee~ 

4. The Board is proposing these amendments to the rule 
because they are necessary to reflect changes in the cost 
factors relevant to each test. In some cases the fees are 
increased, largely due to elevated personnel, materials, and 
rent costs. In other cases, fees have been lowered, largely 
due to methodology changes resulting in decreased cost, and in 
some instances because personnel are partially paid from other 
sources. The free laboratory analyses for physicians, 
dentists, and health officers need to be eliminated because 
there is no longer any alternate funding source to cover their 
cost. 

5. Interested persons may present the1r data. views or 
arguments, either orally or in writing at the hearing. 
Written data, views or arguments may also be submitted to 
Robert L. Solomon, cogswell Building, Capitol Station, Helena, 
Montana, 59620, no later than May 19, 1983. 

6. Robert L. Solomon, Helena, Montana, has been desig
nated to preside over and conduct the hearing. 

7. The authority of the Board to make the proposed 
amendments is based on section 75-6-103, MCA, and the rule 
implements section 75-6-103, MCA. 

/ ~/ -~ 
·/· ,_!_,. / / 4.....-...,. ~ ": 

Jo~-~- McGREGOR, M.D.-(chauman 

By , .. ' / . ·' / . ~ .. . ~ .·.· 

JOHN J. DRYNAN, M.D., D~rector 
Department of Health and 

Environmental Sciences 

Cert~fied to the Secretary of State April 4, 1983 

~11L'< ~:otice :io. 16-2-24 3 7-4/l4/B3 
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OF :r:::: s:;._:::: 

:r. ~~e ~a~~e= cf ~~e a~e~d
r.~e;:~ c: F.ule 32 .. ~.2C.,Ql 
BRA.!iJS ~~t. L;..R}!ARJ:S 

70: All I;:teres:ed Pe=sons 

~;o':'IC:O: OF PROPOSE:: ;.~:z:.::

ME~':' CF RULE 32.3.:0C: 
BRA.'\DS A!·<D f.ARNAR¥S 

!:0 PUBLIC HEARH;G 
CGKTEHPLATED 

' Cr. ~:a:: 14 , : 9b 3, the Board of Livestock proposes tc 
amend rule nc. 32. 3. 2CC1 whic~ specifies certain l~\·estoc~ 
brands and earnari;s which are to be used only by an off~c~a~ 
::-epreser.tative of the Hontana Department of Livestock, 
Animal Health Division. 

2. The rule as proposed to be amended provides as 
follows: 

32.3.2001 BRANDS ;u;D EARNAR¥S 
(1) (a) (i) through (vi) renain the same. A 
(1) (a) (\'ii) "S" on r~ght or left side of neck cr'y:' 

(spade nari;) on right or left side of jaw ae~~~~a~ee desig
nates off~cially spayed heifers. 
---(1) (a) (viii) through end a:: rule remain the same. 

3. The raticr.ale for the anendment is to be consistent 
with most other western states using this recommended brand. 

4. :nterested parties nay submit their data, V1ews or 
argUI'lents concerning the proposed amendr.1ent in writing to 
Dr. Ja~es 1:. Glosser, Ad~inistrator & State Veterinarian, 
Departnent of Livestock, Ar.ir,al Health Division, Capital 
Station, Helena, 117 59620, no later than May 12, 1983. 

5. If a person who is directly affected by the pro
posed rules wishes to express his data, views, and arguments 
orally or in writing at a public hearing he must make 
written request for a hear~ng and submit this request alor.g 
with any ~1ri tten cor.unents he has to James W. Glosser, 
D.V.H., Administrator & State Veterinarian, no later than 
May 12, 1983. 

6. The department believes that the nur.lber of directly 
af~ected persons exceeds 250 as this rule has potential 
impact on every cattle producer in the state. In the event 
that the department receives requests for public hearing 
from 25 persons directly affected, from the Administrative 
Code Conmittee of the legislature, from a governmental 
subdivision, or agency, or from an association having not 
less than 25 directly affected rner.lbers, a hearing will be 
held at a later date. Notice of the hearing will be pub
lished in the Hontana Adrninistrative Register, 

7-4/14/83 MAR Notice No. 32-2-97 
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7he aut!:ority to [:"_a:"<e -::-.e ;!:'cposci a::-.::--.C....-::.~:-.~ __ 
:Cased on section 81-2-1C2 :·iCA a:-.~ .::..:--~p:er.-.e:-.:s ~!"".c =~.€:. 

Certified to the Secretary of State April 4, :963 

MAR Notice No. 32-2-97 7-4/14/83 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of the amend
ment of Rule 32.15.€01 FEES 
FOR FILING NOTICES REGARDING 
SECURITY AGREEMENTS, raising 
the required fee. 

TO: All Interested Persons 

NOTICE OF PROPOSED AMEND
ment of rule 32.15.601 
FEES ~~OR FlLING NOTICES 
REGARDING SECURITY AGREE
MENTS 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 14, 1983 the Board of Livestock proposes to 
amend rule no. 32.15.601 which specifies the required fee 
for filing a security agreement. The amendment would raise 
the fee from $10 to $15. 

2. The rule as proposed to be amended provides as 
follows: 

32.15.601 FEES FOR FILING NOTICES REGARDING SECURITY 
AGREEMENTS Every person filing notice of a security agree
ment, assignment, renewal or satisfaction pursuant to 
section 81-8-301 must pay a fee of $~e~ee $15.00 for each 
brand listed. The fee shall be paid by check or money order 
may payable to the department of livestock. No filing with 
the department may be processed without the fee first being 
paid. 

3. The rationale for the amendment is to allow 
r~coupment of actual department costs up to $15 as is 
allowed by 81-8-304 M.C.A. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Les Graham, Administrator, Brands-Enforcement Division, 
Capitol Station, Helena, MT 59620, no later than !lay 12, 
l~b,j, 

5. If a person who is directly affected by the 
proposed rules wishes to express his data, views, and 
arguments orally or in writing at a public hearing he must 
make ~;ri tten request for a hearing and submit this request 
along with any written comments he has to Les Graham, 
Administrator, no later than May 12, 1983. 

6. The department believes that the number of direct
ly affected persons exceeds 250 as this rule has potential 
impact on every cattle producer in the state. In the event 
that the department receives requests for public hearing 
froc 25 persons directly affected, from the Administrative 
Code Committee of the legislature, from a governmental 
subdivision, or agency, or from an association having no 
less than 25 direct.ly affected members, a hearing will be 

7-4/14/83 MAR Notice No. 32-2-98 
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held at a later date. Notice of the hearing will be pub
lished in the Montana Administrative Register. 

7. The authority to make the proposed amendment is 
based on section 81-8-304 MCA and implements the same. 

NANCY ESP 
Chairman, Board of L1vestock 

~ ~{/ I 
By: Jfl~ . ~~~lt"'-'-'1 

LE GRAHAM, Administrator 
Brands-Enforcement Division 

Certified to the Secretary of State April 4, 1983. 

~ffi.R Notice No. 32-2-98 7-4/14/83 
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3EFCF.L :ri£ 3C; . .r.:, CF LI~.'ES~OC!< 

CF ::iE S:1-.7'E. C:: ~~c:;':'A!;A 

In t::e r.-:a~ter o: t!"".e ADCP':IG!; 
OF RCIES : - :II EFCC!=Y~~g: 
the ca~ner o: re=c~~i~g ar.C 
trar.sferri~a livestcck t=a~ds 
and of seilinq bra~ded :iva
stock 

':'0: All Interested Persons 

:;O'::ICE OF PROPOSED ADCP
':'Im; OF RULES CO:-<CERKH:G 
:..IVESTOCK BRA!-iDS 

NO PUBLIC HEARI:;G 
CONTEMPLATED 

1. On May 14, 1983 the Board of Livestock proposes to 
adopt rules specifying the manner in which a livestock brand 
may be recorded; the manner in which a brand may be trans
ferred; and the manner in which livestock bearing a brand 
may be sold. 

2. The proposed rules frovide as follows: 
RULE I - Brand OWnership and Transfer 
(1) Brand ownership is valid only if the owner's name 

is recorded in the depart~ent. 
(2) ~a~es may be recorded in the following manner 

only: 11 X and y", or "x or yn. 
(3) A brand may be transferred only if the signatures 

of all recorded owners or their assignees appear on the 
transfer. 

(4) If possible, when recording a brand, the ownership 
interest should be identified (i.e., joint tenancy with 
right of survivorship, tenancy in common, etc.) 

AUTH: Sec. 81-1-102 M.C.A.; IMP Sec. 81-1-102, 
81-3-102, 81-3-103 M.C.A. ---

RULE II - Sale of Branded Livestock 
(1) Except as provided in (3), ownership of livestock 

bearing a brand recorded in "x and y" may be transferred 
only if the transfer bears the signatures of all recorded 
owners or their assigns. 

(2) Except as provided in (3), ownership of livestock 
bearing a brand recorded in "x or y" may be transferred if 
the transfer bears the signature of one recorded owner or 
his assigns. 

(3) Recorded owner(s) of a brand may designate on the 
records of the department any person(s) who may transfer 
livestock bearing the brand of the recorded owner(s). Such 
designations are valid only if signed by all recorded owners 
of the brand at the time of the designation. 

AUTH: Sec. 81-l-102 N.C.A.; IMP Sec, 81-1-102, 
81-3-105 ~l.C,A. -

7-4/14/8'3 ~R Notice No. 32-2-99 
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RCLE III - Change in Brand Recordi~g 
:f the depart~ent has begun processi~g a ~ecorci~g o~ a 

b~a~c. any changes proposed in the orig~nal ~ecord~~; ~~:: 
~e =onsidered a new recording and a recorcing fee wi:: be 
cha::ged. 

At.:'i'H: Sec. 81-1-102 l•l,C,A.; IMP Sec. 81-l-:~~. 

81-3-1Ci' N.C.A. 
3. The rules are proposed to be adopted ~o rep:ace 

present department policy which, although identical to the 
above, does not provide an adequate enforcer::e:1~ capa:OL-~t:; 
and has proven in the past to be confusing beca~se o= ~ts 
limited availability to livestock owners. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoptions in writing to 
Les Graham, Administrator, Brands-Enforcement Divis~on, 
Capitol Station, Helena, NT 59620, no later than !-lay 12, 
1983. 

5. If a person who is directly affected by the 
proposed rules wishes to express his data, view, and argu
r:>.ents orally or in writing at a public hearing he rr.ust n~ake 
written request for a hearing and submit this request along 
with any written comments he has to Les Graham, Administra
tor, no later than Hay 12, 1983, 

5. The department believes that the number o: direct
ly affected persons exceeds 250 as this rule has potential 
impact on every cattle producer in the state. In the e\·ent 
that the department receives requests for public hearir.g 
from 25 persons directly affected, fron the Administrc.tive 
Code Committee of the legislature, from a governnental 
subdivision, or agency, or fron an association having no 
less than 25 directly affected members, a hearing will be 
held at a later date. Notice of the hearing will be pub
lished in the Montana Administrative Register, 

7. The authority to make the proposed adontions ;_s 
based on section 81-1-102 and implements 81-1-102, 81-3-103, 
81-3-105, and 81-3-107. 

/i / ,. 

By: :~~...,___., &Lc--<'~/"''~/ 
L~RAHAM, Administrator 
Brands-Enforcement Division 

Certified to the Secretary of State April 4, 1983. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVI~S OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of an amendment to a fed~L~• 
agency rule pertaining to the 
food stamp program, Rule 
46.11.101 

TO: All Interested Persons 

NOTIDE OF ADOPTION OF AN 
AMENDMENT TO A FEDERAL 
AGENCY RULE ~ORPORATED BY 
REFE~CE IN ROLB 46.11.101, 
FOOD s'TAMP PROGRAM. NO 
PUBLIC HEARING CONTEMPLATED 

1. The Department of Social and Rehabilitation Services 
hereby gives notice to the adoption and incorporation by ref
erence of later amendments to 7 CFR 272, 273, and 276 pub
lished in 48 Fed. Reg. 6836, Tuesday, February 15, 1983. 7 
CFR 272, 273 and 276 are presently incorporated by reference 
in Rule 46.11.101, Food Stamp Program. 

The amendments provide for several food stamp program 
changes that are aimed at deterring food stamp program abuse 
and improving recovery of overpayments. These amendments 
implement the provisions of the Omnibus Budget Reconciliation 
Act of 1981 that relate to the disqualification penalties for 
intentional program violation. The basis for disqualification 
is expanded to include the intentional making of false or 
misleading statements, misrepresentations, or the concealment 
or withholding of facts, as well as the commission of any act 
that constitutes a violation of any state food stamp statute. 
Furthermore, mandatory disqualification periods of six months 
for the first abuse, twelve months for the second, and 
permanently for the third offense will be imposed against any 
individual found to have committed an intentional program 
violation. In addition, these amendments implement the 
following provisions of the Reconciliation Act regarding the 
improved recovery of overpayments. First, the household of 
the disqualified individual, rather than the household member 
guilty of an intentional program violation, is held 
responsible for repaying the resultant overissuance and must 
agree to repayment in cash or to a reduction in its allotment. 
Second, in cases not the result of program violation or state 
agency error, state agencies are required to collect 
overissuances from those persons still participating in the 
program by reducing further allotments. Finally, these 
amendments implement provisions of the Food Stamp Amendment of 
1982 (Pub.L. 97-253) which allow the state agencies to collect 
any type of overissuance by using means other than allotment 
reduction or cash repayment. A copy of 7 CFR 272, 273 and 276 
published in 48 Fed. Reg. 6836, Tuesday, February 15, 1983, 
may be obtained from the Department "'" Social and 
Rehabilitation Services, Economic Assistance Division, Box 
4210, 111 Sanders, Helena, Montana 59604. 
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2. The effective date for the adoption of the later 
amendment is April 15, 11983. 'I'hia exception from the standard 
effective date of 30 days following publication is taken in 
order to comply with federal law requiring implementation of 
this amendment April ~. 1983. 

3. If the department receives requests for a public 
hearing under 2-4-315, MCA, on the proposed amendment from 
either 10% or 25, whichever is less, of the perso:-'1S who are 
directly affected by the proposed amendment; from the Admin
istrative Code Committee of the legislature; from a qovern
mental subdivision or agency; or from an association· having 
not less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 5,253 persons based on 52,530 food stamp recipients. 

4. The authority of the department to amend the rule is 
based on Section 53-2-201, MCA and the rule implements 
53-2-306, MCA. 

Di or, Social and Rehabilita-
tion Services 

Certified to the Secretary of State --~ALp~r~i~l~4 __________ , 1983, 
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?.·;:~rip_£ ":"EE D:C::PAR~~E~~ ('F !~7S::: .. ~·:- ... '"'~7S 
OF ~PE STATE OF ~~0~::~~~~:_; 

:n the Getter of the repeal 
c- ::-u1es :n .l 'c • 1 01 through 
20.11.107 and the adoption 
o" new rul.es concerning 
rei~burseoent policies 

TO: All Interested Persons 

Y0:'IC:: 0? ~~:: ?:::??.;: ·;F 
RT_·t:s .: o.: ~. ~ c~: ::~~"·~·~~~ 
20.ll.l('7 ~~ .!...~~p::r::~: (}? 
~rr~ ?_,._~:::: 

l. on· January 13, 1983, the De:Jartr:-,en': n~ :rstit-
u t ions published notice o" the proposed repea 1 ot ru:e ~ 
20.E.101 through 20.11.107 concerning reioburseoe~t: ooli
cies and the proposed adoption of new rules co!'.cernirg :r.is 
Datter at page 1 of the 1983 Hontana Admir-~s':rative P..eg:ster, 
issue number 1. 

2. The Department has repealed rules c•J.l'..lOl 
through 20.11.107, found on pages 20-'53 throu~h :CO-c56 o<: 
the Administrative Rules of t1ontana. 

3. The Department has adopted ':'1e net-; ru~es \·lith 
minor modification following the receipt of oral cor1nerts 
from Greg Petesch, Staff Attornev for the ~egislati~e 
Council, on behal" of the T"egislative Inter:!". r:ode Co=it':eP. 
tlo written co=ents were received. 

Hr. Petesch' s comments were in rege.rd to "lule \'! rr 
(20.11.115). He indicated that the adoption bv reference to 
the Hontana Rules of Civil Procedure and the !!ontana Rules 
of Evidence may be inappropr~ate since the sta':utes do not 
grant cle<>.r rule making authority for reiobursemen': appea~s 
as contested cases. Also, in the historv of Rule \"III 
(20 .11.115) the statutes that the rule inplements should 
include Section 53-1-408 NCA, The Department agrees with 
these oral comments and '"ill adopt Rule VIII (20.11.115) 
with the following changes: 

In (3) line 9 after discovery, add "if agreed to bv the 
parties to the ap~eal" will be .. _ 

In (3) lin eO after tlontana Rules of Evidence, insert 
"if a reed to b the arties to the a eal." 

In t e istory notes o Rue "I':I ( 0.11.1151, Section 
53-1-408 HCA, will be included as a statute that the rule 
implements. 

4. The new rule numbers have been assigned as 20.11.108 
through 20.11.118. 

CARROLT, V. SOUTH, Director 
Departoent of Institutinns 

llY:c~~~ 
r:ertified to the Secretary of State 9-f-v.J <{- , 1983. 
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VOLUME NO. 40 OPINION NO. 7 

LOCAL GOVERNMENT - Imposition of property lien in favor 
of municipality to secure unpaid water charges is not 
authorized under Montana law: 
MUNICIPAL UTILITIES - Imposition of property lien in 
favor of municipality to secure unpaid water charges is 
not authorized under Montana law; 
MONTANA CODE ANNOTATED - Sections 69-7-201 and 
7-13-4306. 

Held: Under existing Montana law, a city or town 
may not file a lien against a landowner's 
property due to the tenant's failure to pay 
for water service contracted for and used 
by the tenant. Discontinuance of service 
is the only remedy available for nonpayment 
of water charges. §§ 69-7-201, 7-13-4306, 
MCA. 

18 March 1983 

Kenneth R. Olson 
Town Counsel 
Dutton, Montana 59433 

Dear Mr. Olson: 

You have requested my opinion on the following question: 

Can a city or town file a lien against a 
landowner's property due to the tenant's failure 
to pay for water service contracted for and used 
by the tenant? 

Prior to the 1981 legislative session, the rates and 
operating procedures of municipal utilities were 
regulated by the Montana Public Service Commission. In 
1981, the Legislature returned to the municipalities the 
power and authority to regulate rates and charges 
imposed for municipal utility service. This authority 
has certain restrictions set forth in section 69-7-101, 
MCA. In addition, municipal utilities were given broad 
authority to adopt rules qoverninq their operation. 
Such rules must contain~, at a minimum, those 
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requirene::ts cf gccC practice ·.,.·:-::c~- ca:: be normally 
expected for the operation of a '~t~::t;:, § 69-"7-201, 
~!CA. In other .. .-orcs, the adopted rc:les, il"oludir.g those 
governing the col:ection of de2.in~Uel"t uti:lty charges, 
must be reasonable. Section 69-7-20!, MCA, also 
provides that the rules adopted by municipalities shall 
outline the uti::.ty's procecure for discontinuance of 
service. 

A municipality is authorized to discontinue water supply 
to premises for nonpayment of either water or sewer 
charges. § 7-13-4306, MCA. The provisions of Title 7, 
11CA, apply to the actions of rounicipal utilities. See § 
69-3-101 (5), MCA. An additional remedy for delinquent 
sewer charges is provided by sectiol". i-13-4309, MCA, 
which authorizes that ul".paid sewer charges be inserted 
as a tax against the lot or parcel cf real estate to 
which the service has been furnished. No similar 
provision exists for collection of delinquent water 
charges. 

The Montana Suprene Court has not determinP.d the 
legality of a property lien for rccr>payment of water 
charges by a tenant. There fore, it is appropriate to 
look to court decisions from other jurisdictions for 
guidance. 

The United States Suorene Court has upheld, against 
constitutional objections, the imposition of liens 
against property of a landlord for unpaid water bills of 
a tenant. Dunbar v. New York, 251 U.S. 516, 40 S. Ct. 
250 (1920). -----rl1that case the city charter, adopted by 
the New York General Assembly, pro\•ided that charges for 
water become liens on the property. 1901 New York Laws, 
ch. 466. The court indicated that the lien did not 
deprive the owner of property without due process since 
the property benefited from the water service. The fact 
that it is t~e tenant who defaults does not relieve the 
property from liab~llty as it would be unfit for human 
habitation without water. ~at 518. 

In the absence of a statute express~y making arrearages 
for water rents a lien on property, or authorizing a 
lien procedure, the [municipality] has no right to 
compel an owner to pay charges incurred by another, 
Friedman v. Dist. of Columbia, 172 A.2d 562, 563 (D.c. 
1961). Water rents do not constitute a lien on the 
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?rQpe=~~- ~upplied u~less it is so provided by s~a~u~e :~ 

exp~es: ~er-~1s or by r:ecessary ir:-~plicat~or.. Id. a": :f3. 

Thus, in light of Dunbar and Friedman, the ·:a:~dity of 
sta tutor il v authorizecr-Iler.s against property to sec..:re 
delinquent utility charges incurred by a tenant is 
unauest1oned. The onlv issue is whether the conseauence 
of ·:ailing to pay water charges is limited in Mon~ana to 
the statutory remedy provided by section 7-13-4306, MCA, 
or whether the 1981 enactment of section 69-7-201, MCA, 
expanded the authority of municipalities in the area of 
uti~ity charge arrearages beyond the remedy of 
discontinuing service. Section 69-7-201, MCA, does not 
expressly provide a lien to secure payment of water 
charges. The specific reference in section 69-7-20:, 
MCA, to the adoption of procedures for discontinuing 
service and the retention of section 7-13-4306, MCA, 
authorizing discontinuance for nonpayment of charges, 
support a conclusion that a lien upon property was rot 
contemplated by the Legislature as an available remedy 
for nonpayment of water bills. 

Municipal utilities are now only partially regulated 
under sections 69-7-101 tc 69-7-201, t!CA. However, the 
rules adopted for their operation must bP in accord with 
existing law. No general crrant of power to 
municipalities can authorize bylaws which conflict with 
state statutes. McGillir. v. Corby, 37 flont. 249, 253, 
95 P. 1063, 1064 (1908). In this case, the pertinent 
state laws are sections 69-7-201 and 7-13-4306, MCA, 
authorizing discontinuance of service for nonpayment of 
water charqes. It is a familiar rule of construction 
that, when -a power is conferred upon a municipality, and 
the mode in which it is to exercise that power is 
prescribed, such mode must be pursued. NcGillic v. 
Corby, 37 Mont. 249, 255, 95 P. 1063, 1065 (1908). 

THEREFORE, IT IS t~ OPINION: 

Under existing Montana law, a city or town may not 
file a lien against a landowner's property due to 
tte tenant's failure to pay for water service 
contracted for and used by the tenant. 
Discontinuance of service is the only remedy 
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~~.·a.:..:_ab:..e :sr- r:.o::--.sa,.'T:"er.t 
§§7-!3-43G6, 69-~-201·, ~CA. 

::~.arges ~ 
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NOTICE OF Fl~CTIONS OF AD~ISISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all orooosals 
for adoption of new· rules or amendment or re9eal of. existing 
rules filed with the Secretarv of State. Prooosals o: the 
Deoartment of Revenue are reviewed only in regard to the 
orocedural requirements of the Montana Administrative 
Procedure Act. The Committee has the authority to make 
recommendations to an agencv regarding the adoption, amendment 
or repeal of a rule or to request that the agency prepare a 
statement of the estimated economic imoact of a proposal. In 
addition, the Committee may poll the members of the Legislature 
to determine if a orooosed rule is consistent with the intent of 
the Legislature or; during a legislative session, introduce a 
Joint Resolution directing an agency to adoot, amend or repeal 
a rule. 

The committee welcomes comments from the public and invites 
members of the public to appear before it or to send it written 
statements in order to bring to the Committee's attention any 
difficulties with existing or proposed rules. The address is 
Room 138, Montana State Caoitol, Helena, Montana, 59620. 
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HOW TO C'SE THE l'_')~I"<ISTR.l\!'IVE Rl"LES 0"' ~10~"!'.~_\i, 

MID THE MO~TA..'l.l\ -'~":C':ISmRATIVE REGIS-:":;:? 

Definition: Administrati~:e Ru:es of Montana (;....R..'~} is a ioose
leaf comoilation bv department o' all rules of 
state departments and attached boards ;::>resently 
in effect, except rules adooted uo to three months 
oreviously. 

Montana Administrative Register (~R) is a soft 
back, bound oublication, issued twice-monthly, 
containing notices of rules orooosed by agencies, 
notices of rules adopted bv agencies, and inter
Pretations of statute and rules bv the attornev 
general (Attorney General's Opinions) and agencies' 
(Declaratory Rulings) issued since publication of 
the oreceding register. 

Use of the Administrative Rules of llontana (.l\R.'-1) 

Known 
Sub-ject 
~atter 

Department 

Subject 
Matter and 
Title 

1. Consult r,eneral Index, Montana Code Annotated 
to determine deoartment or board associated with 
sub-ject matter or statute number. 

2. Refer to Chapter Table of Contents, Title l 
through 46, page i, Volume 1, ARM, to determine 
title number of department's or board's rules. 

3. Locate volume and title. 

4. Refer to tooical index, end of title, to locate 
rule number and catchphrase. 

Title Number 5. 
and Department 

Refer to table of contents, page l of title. 
Locate nage number of chapter. 

Title 
Number and 
Chaoter 

Statute 
Number and 
Department 

Rule In ARM 

6. Go to table of contents of Chanter, locate 
rule number by reading catchphrase (short 
phrase describing the rule.) 

7. Go to cross reference table at end of each 
title which lists each ~1CA section number and 
corresnonding rules. 

8. Go to rule. Update by checking the accumula
tive table and the table of contents for the 
last register issued. 
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ACCUMULA! IVE T.~.EI£ 

~ne hci;r.:'.nistrative Rules of Montana (AR.'!) is a cc~.?i:atior.. of 
existing !)ermanent rules of those executive agencies which 
have been designated by the Montana Frcced~re Act for 
i~clusion in the ARM. The ARM is u?Oa~ed through ~ecerr~er 31, 
1?82. This table includes those rules adopted during ~he 
period January l, 1983 through March 31, 1983, and any 
pro!Joseci rule action that is pending during the past 6 ~onth 
period. (A notice of adoption must be ?ublished within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1982, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1982 and 1983 Montana Administrative 
Registers. 

ADMINISTRATION, DePartment of, Title 2 

I-VII 
2.21.216 
2.21.8101 

2.23.1408 

Sexual Harassment, p. 194 
and other rules - Annual Vacation Leave, p. 1625 
and other rules - Equal Employment Opportunity Data 
Collection, p. 47, 219 
Reinstatement to a Previous Class of Position, p. 
96, 272 

COMMERCE, Department of, Title 8 

(Board of 
8.16.405 

(Board of 
8.22.1606 
(Board of 
8.24.404 

(Board of 
8.28.416 
8.28.420 
8.28.901 

(Board of 
I-XV 
(Board of 

Dentistry) 
and other rule - Fee Schedule for Dentists and 
Dental Hygienists, p. 2113, 69 

Horse Racing) 
and other rules - Trifecta Wagering, p. 197 

Landscape Architects) 
and other rules - Seals and Issue License -
Renewals, p. 201 

Medical Examiners) 
Examination for Physicians, p. 2115, 69 
Fee Schedule, p. 98, 273 
and other rules - Standards for Emergency Medical 
Technicians, p. 2039 

Morticians) 
Continuing Education, p. 100, 273 

Nursing) 
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8.32.408 and other rules - Temporary Work Permit - Specialty 
Areas of Nursing, p. 1582, 1816, 1848, 10 

(Board of Pharmacists) 
8.40.403 and other rules - Examinations - Fee Schedule -

Sanitation and Equipment Requirements - New 
Pharmacy - Change in Location and OWnership - Class 
IV Facility - Internship Program, p. 204 

(Board of Physical Therapy Examiners) 
8.42.402 and other rules - Examinations, Fees, Temporary 

License - Alternative Disciplinary Action, p. 1995, 
2164 

8.42.406 Reciprocity License, p. 1992 
(Board of Plumbers) 
I General Responsibilities, p. 2116, 70 
(Private Investigators and Patrolmen) 
8.50.422 Fee Schedule, p. 49 
(Board of Public Accountants) 
8.54.410 Fee Schedule, p. 210 
(Board of Radiologic Technologists) 
8.56.401 and other rule - Definitions, Permits, p. 2118, 70 
(Board of Speech Pathologists and Audiologists) 
8.62.402 and other rules - Definitions - Applications for 

License - Fees - Supervisor Responsibility for Aide 
-Continuing Education, p. 107, 274 

(Milk Control Division) 
8.79.101 Purchase and Resale of Milk, p. 2120, 2165 
8.79.301 Licensee Assessments, p. 212 
(Board of Milk Control) 
8.86.301 Pricing Rules, p. 214 

EDUCATION, Title 10 

(Board of 
I 
I-VII 
10.57.102 
10.65.201 

Public Education) 
Certification of Exchange Teachers, p. 217 
External Diplo~a Program, p. 2063 
Definitions - Teacher Certificates, p. 2061, 220 
and other rule - Kindergarten Schedule Variances, 
p. 51, 220 

FISH, WILDLIFE & PARKS, Department of, Title 12 

I 
12.2.202 
12.6.106 

12.6.901 

Outfitters Examination, p. 241 
Distribution of Department Lists, p. 243 
and other rules - Ice Shelters - Water Skiers -
Electric Motors, p. 238 
Water Safety Regulations, p. 1654 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

16.8.901 
16.8.921 
16.8.1201 

7-4/14/83 

and other rules - Air Quality, p. 1512, 71 
and other rules - Air Quality, p. 53, 275 
and other rules - Tall Stacks, Air Quality, p. 
2067, 277 
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Food Standards, p. 2123 1&.10.101 
1&.32.101 and other rules - Review of Certificate of Need 

Application for New Institutional Health Services 
and Facilities, p. 158&, 158 

INSTITUTIONS, Department of, Title 20 

20.10.101 and other rules - Reimbursement Policies, p. 1 

JUSTICE, Department of, Title 23 

23.3.145 and other rules- Civilian Driving E~aminers -
Release of Driving Records - Duplicate Licenses -
Driver Rehabilitation Point System, p. 1&3 

(Fire Marshall Bureau) 
23.7.111 Uniform Fire Code, p. 110, 280 
23.7.153 and other rules- Sale, Service and Installation of 

Fire Protection Equipment, p. 1&59, 15 
(Crime Control) 
23.14.408 Requirements for the Supervisory Certificate, p. 

113 
23.14.409 Requirements for the Command Certificate, p. 115 
23.14.410 Requirements for the Administrative Certificate, p. 

117 

LABOR AND INDUSTRY, Department of, Title 24 
(Human Rights Commission) 
24.9.2&0 Time for Review of Hearing E~aminers Decisions, p. 

119 

STATE LANDS, Department of, Title 2& 

26.2.501 and other rules - Royalties and Delay Drilling 
Penalties for Oil and Gab ~eabes on State Lana, p. 
2071, 129 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-XXXVI E~emption of Certain Transmission Lines From the 
Provisions of theMajor Facility Siting Act, p. 244 

36.22.&01 Notice of Intention and Permit to Drill, p. 1887, 
82 

PUBLIC SERVICE REGULATION, Department of, Title 38 

Cost of Service Information, p. 2166, 181 

REVENUE, Department of, Title 42 

1908 I 
I-III 
I-XX 

Deduction of Windfall Profit Ta~, p. 
Deferred Payment of Inheritance Tax, 
Alternate Valuation (Special Use) of 
and Business Real Property, p. 1916, 

p. 1929, 20 
Certain Farm 

19 
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42.20.11: 
.;,2.2:::.141 

42.35.104 

and other ru:es - Appraisal o~ Ti~erlands, p. 2076 
and o~her rules - ~ppraisal of Agricultural Lands, 
p. 58, :21 
and other r~les - :nherita~ce Tax, p. 1912, 18 

SOCIAL lu'ID REP.l'.BILITA':'!ON SERVICES, Department of, Title 46 

46.6.2401 
46.9.601 

46.10.404 

46.11.101 

46. 11. 120 

46.11.1101 

46.12.216 
46.12.502 

46.12.703 

46.13.401 

46.16.102 
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Kidney Dialysis Transplant Program, p. 179 
and other rules - Co~~unity Services Block Grant, 
p. 2083, 21 
and other rules - Day Care Rates and Earned Income 
Disregards, p. 1754 
Notice of Adoption of an &~endment to a Federal 
Agency Rule Incorporated by Reference - Food Stamp 
Program, p. 125 
and other rule - Food Stamp Program, Pilot 
Projects, p. 67 
Adoption of Amendment to Federal Agency Rule 
Incorporated by Reference - Food Stamp Program, p. 
1844 
Restriction of Access to Medical Services, p. 122 
Service Not Provided by the Medicaid Program, p. 
2010 
Medical Services, Out-patient Drugs, Reimbursement, 
p. 65 
and other rules - Low In=ome Energy Assistance 
Program, p. 2126, 131 
and other-. rule - End Stage Renal Program, p. 2168, 
132 
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