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BEFORE THE DEPARTMENT OF ADMINISTRATION 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rules Implementing the 
"Montana Procurement Act," 
Title 18, Chapter 4, MCA, and 
the Repeal of Rules 2.5.101 
Through 2,5,117 A.R.M., 
Regulating the State's 
Purchasing Activity 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON ADOPTION 
OF PURCHASING RULES AND 'tHE REPEAL OF 
EXISTING PURCHASING RULES 

1, On December 6, 1983, at 9:00a.m., a public hearing will be held 
in room 160 of the Mitchell Building, Helena, Montana to consider the 
adoption of rules implementing the Montana Procurement Act, Title 18, 
Chapter 4, MCA, and the repeal of rules 2,5,101 through 2,5,117, A,R,M,, 
the existing state purchasing rules. 

2. The proposed rules replace rules 2,5,101 through 2.5.117 A.R.M. 
which can be found on pages 2-137 through 2-148 of the Administrative Rules 
of Montana. The authority of the agency to repeal the rules is based on 
section 18-4-221, MCA. 

3, The proposed rules provide as follows: 

RULE I DEFINITIONS In these rules, words and terms defined in Title 
18, Chapter 4, MCA, shall have the same meaning as in the statutes and, 
unless the context clearly requires otherwise or a different meaning is 
prescribed for a particular section, the following definitions apply: 

(1) "Bid Sample" means a sample co be furn is ned by a bidder to snow 
the characteristics and/or quality of the item offered in the bid. 

(2) "Bidder. list" means a list maintAined by the department givin!l 
the names and addresses of suppliers of various goods and services from 
whom bids, proposals, and quotations can be solicited. 

(3) "Brand name specification" means a specification that cites a 
brand name, model number, or some other designation that identifies a 
speciflc product as an example of the desired characteristics and/or 
quality of merchandise, 

(4) "Central Scores" means the enterprise program operated by the 
Department which de,elops standard specifications, procures, warehouses and 
delivers certain common use supplies for state agencies. 

(5) "Competitive bidding" means the offering of prices by individuals 
or firms competing for a contract to supply specified services or 
merchandise. 

(6) "Controlled items" means those supplies and services identified 
by the Department as commonly used items which, when consolidated for 
purchasing purposes, result in volume adequate to obtain discounted prices, 

MAR Notice No. 2-2-121 .21-11/10/83 



-1565-

(7) "Days" mean calendar days. In computing any period of time 
prescribed or allowed by these rules, the day of the event after which the 
designated period of time begins to run is not to be included, but the last 
day of the period so computed is to be included, unless it is a Saturday, 
Sunday, or a legal holiday, in which event the period runs until the end of 
the next business day. · 

(8) "Descriptive Literature" means information available in the 
ordinary course of business which shows the characteristics, construction, 
or operations of an item and enables the State to consider whether the item 
meets its needs. 

(9) "Offer" means proposal. "Offeror" means a person submitting a 
proposal when a procurement is made by a source selection method other than 
competitive sealed bidding. 

(10) "Practicable" and "Practical" means that which can be 
accomplished or put into practical applicat.ion. 

(11) "Purchase order" means a document used to formalize a purchase 
transaction with a vendor. 

(12) "Requisition" means the document used to request that a contract 
be entered into for a specific need, and may include, but is not limited 
to, the description of the requested item, delivery schedule, 
transportation data, criteria for evaluation, suggested sources of supply, 
and information supplied for the making of any written determination 
required by Title 18, chapter 4, MCA or these rules. 

(13) "Requisition time schedule" means a schedule issued by the 
purchasing division each year which designates the dates by which certain 
categories of controlled items must be requested from the department. 

(14) "Resident" means any person, firm, partnership, or corporation 
whose domicile or offered materials, supplies, or equipment meets the 
requirements of 18-l-103, MCA. 

(15) "Restrictive specification" means specifications that 
unnecessarily limit competition by eliminating supplies and services that 
would be capable of satisfactorily meeting actual needs. 

( 16) "Solicitation" means an Invitation for Bids, a Request for 
Proposals, a Request for Quotations, or any other document issued by the 
State for the purpose of soliciting bids or proposals to perform a State 
contract. 

(17) "Specifications" means a detailed description of what the 
purchaser requires and what a bidder must offer to be considered for an 
award. 

(18) "Term contract" means a contract in which supplies or services 
are purchased at a predetermined unit price for a specific period of time. 

( 19) ''Unit price" means the price of a. selected unit of a supply or 
service; e.g., price per ton, foot, box, 

(20) "Vendor" means a seller of supplies or services. (AUTH: 
18-4-221, MCA; IMP; 18-4-221, MCA.) 

RULE II DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES (1) The 
Department is responsible for all procurements of all State supplies and 
services, All activities, including procedures, manuals, and forms, which 
govern such procurements will be prepared by or under the supervision of 
the Department. 

(2) Bidders list. The Department will establish a central State 
bidders list, determine eligibility for residence preference of vendors for 
purchases made under Title 18, Chapter 4, MCA, investigate complaints 
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against vendors, and remove vendors from the State list as described in 
Rules VI, VII, and VIII, 

(3) Purchasing for Agencies. The Department shall process 
requisitions for agencies, for items not delegated, in accordance with Rule 
IV. 

(4) Controlled items. 
the State controlled items. 

(a) Term Contract; 

The Department will identify and purchase for 
Controlled items will be purchased by: 

(b) Requisition Time Schedule; and 
(c) Central Stores, 
(5) Printing, The Department is responsible for all printing, 
(6) Approvals, The Department is responsible for coordinating 

certain functions within state government. Part of the coordination 
process is the review and approval of certain equipment, Approval prior to 
purchase is required for the following supplies or services regardless of 
delegated authority: 

(a) Duplicating, Printing, Bindery, Graphic Arts and Photocopy 
Equipment--approval by Publications and Graphics Division is required. 

(b) Data Processing, Word Processing and Filing Equipment--approval 
by Computer Services Division is required, 

(c) Communications Equipment--approval by Communications Division is 
required. 

(7) Delegation of Authority 
(a) The Department may delegate authority and may revoke authority it 

has delegated, Factors to be considered in making the decision to delegate 
include: 

(i) the expertise of the potential delegate in terms of procurement 
knowledge and any specialized knowledge pertinent to the authority to be 
delegated; 

(ii) the past experience of the potential delegate in exercising 
similar authority; 

(iii) the degree of economy and efficiency to be achieved in meeting 
the State's requirements if authority is delegated; and 

(iv) the consistency of delegation under similar circumstances. 
(b) The Department may delegate authority to any department of the 

executive branch, to legislative entities, and judicial entities of this 
State. Such delegation shall be written into a delegation agreement and 
shall specify: 

(i) the activity or function authorized; 
(ii). any limits or restrictions on the exercise of the delegated 

authority; 
(iii) whether the authority may be further delegated; and 
(iv) the duration of the delegation. 
(c) The Department will provide training to agencies on purchasing in 

accordance with delegated responsibilities. 
(d) The Department will perform reviews of agency purchasing 

procedures to insure compliance with the delegation agreement, these rules 
and Title 18, Chapter 4, MCA, (AUTH: 18-4-221, MCA; IMP: 18-4-221 and 
18-4-222, MCA.) 

RULE III DELEGATION OF PURCHASING AUTHORITY (1) A designee of the 
Department shall exercise delegated authority in accordance with the 
written delegation agreement described in Rule II, with the Montana 
Procurement Act, and with these rules, 
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(2) To initiate development of a delegation agreement with the 
Department, an agency should submit a written request to the Department. 

(3) Unless specifically addressed in a delegation agreement, agencies 
must buy controlled items from the Requisition Time Schedule, Term 
Contracts and Central Stores. Agencies can procure non-controlled items 
and controlled items not available from the above sources by the procedures 
established in these rules. (AUTH: 18-4-221, MCA; IMP: 18-4-221 and 
18-4-222, MCA.) 

RULE IV REQUISITIONS FROM THE AGENCIES TO THE DEPARTMENT (1) All 
agencies of State government must complete the Department's requisitiofts 
when a State purchasP order is required from the Department. The 
requisition must be signed by an authorized agency official. Only 
quantities of items of s like nature (items ordinarily procureable from the 
same vendor) shall be combined on one requisition. Th~ requisition must be 
accompanied by specifications as described in Rule X. 

(2) Agencies must obtain written approval as required for equipment 
described in Rule II (6). 

(3) Upon receipt of & requisition, the Department ~ill decide when 
the procurement will be initiated and the time for response to the 
solicitation. The Department will send a copy of the solicitation to the 
requesting agency for review prior to bid opening. 

(4) The Department may return a requisition to the requesting agency 
without processing, if deemed appropriate by the Department, for reasons 
such as, but not limited to, the requisition: 

(a) does not contain sufficient specifications; 
(b) can not be processed in a timely manner; 
(c) is within the agency's delegated authority; 
(d) has no evidence of approvals required in (2) above; or 
(e) does not comply with all requirements of these rules. (AUTH: 

18-2-221; IMP: 18-4-221, MCA.) 

RULE V ENFORCING THE CONTRACT (1) Except for items purchased and 
warehoused by the Central Stores program, agencies are responsible for 
receiving supplies and services procured on their behalf by the Department. 
Receiving means inspecting the supply or service and checking it against 
the contract to insure that it is acceptable, complete and in compliance 
with the terms of the contract. 

(2) Agencies should seek to resolve problems with vendors directly. 
If such efforts are not successful, agencies must submit written formal 
complaints about vendor performance to the Department. (AUTH: 18-4-221, 
MCA; IMP: 18-4-221, MCA.) 

RULE VI BIDDERS LIST (1) The State Purchasing Division maintains a 
central State bidders list for all supply and service commodities. Names 
and addresses on bidders lists shall be available for public inspection but 
these lists shall not be used for private promotional, commercial or market 
purposes. 

(2) To get on the central State bidders li•t, a vendor must submit 
affidavit forms completed as appropriate, including information sufficient 
to identify the proper commodity(ies) on which the vendor wishes to bid. 
Affidavits are a~ailable from: Purchasing Division, 165 Mitchell Bldg., 
Helena, Montana 59620. (AUTH: 18-4-221, MCA; IMP: 18-4-221, MCA.) 
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RULE VII SUSPENSION OR REMOVAL FROM BIDDERS LIST (1) The Department 
has the authority to suspend or remove a vendor from the bidders list if 
the Department determines the vendor is: 

(a) non-responsible as defined in 18-4-301, MCA; or 
(b) non-responsive as defined in 18-4-301, MCA. 
(2) Suspension from State Bidders List: 
(a) The Department may suspend a vendor from the State Bidders List 

upon written determination by the Department that probable cause exists for 
removal under 18-4-241, MCA. A notice of suspension, including a copy of 
the determination, shall be sent to the affected vendor. The notice must 
state that: 

(i) the suspension is for the period it takes to complete an 
investigation into possible removal but not for a period in excess of three 
month; 

(H) hids or proposals will not be solicited from the suspended 
vendor, and, if they are received, they will not be considered during the 
period of suspension; and 

(iii) the suspended vendor may request a redetermination of the 
determination. 

(b) Suspension is effective upon the notice of suspension and, unless 
the suspension is terminated by the Department or a court, it will remain 
in effect until its expiration date or until a removal decision takes 
effect. 

(3) Removal from State Bidders List: 
(a) For Cause: 
(i) The Department may remove a vendor from the State bidders list 

upon written determination by the Department that cause exists under 
18-4-241, MCA. 

(ii) The Department shall prepare a written decision regarding a 
removal and send a copy to the affected vendor. The final decision shall 
recite the facts relied upon. The written decision shall indicate the 
length of the removal, not to exceed three years. the rea~ons for the 
action, and to what extent affiliates are affected. 

(iii) A removal decision is effective upon issuance and receipt by the 
affected vendor and remains effective until its expiration date unless 
terminated by the Department or a court. 

(b) For failure to respond: 
(i) The Department may remove from the bidders list for particular 

items, vendors who fail to u.spond to Invitations for Bids on three (3) 
consecutive procurements of those items. Prospective bidders may be 
reinstated on such lists as described in Rule VI. 

(4) Maintenance of List of Removed for Cause or Suspended Vendors. 
The Department shall maintain an updated list of vendors removed or 
suspended from the bidders list as described in (3) (a) above. The list 
shall be available to the public upon request. (AUTH: 18-4-221, MCA; IMP: 
18-4-241 and 18-4-308, MCA.) 

RULE VIII BIDDING PREFERENCES (1) The Department determines 
eligibility of vendors for bidding preferences authorized by 18-1-101 
through 18-1-113, MCA. 

(2) To determine eligibility, the Department requires vendors to 
apply for preference by completing the applicable sections of the Bidder 
Affidavit for.n described in Rule VI. Vendors who knowingly submit 
inaccurate information on this form may be deemed non-responsible and 
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subject to the provisions of Rule VII, 
(3) To apply the preference, the amount of the preference is added to 

the nonpreferred bid, not subtracted form the preferred bid. For example: 

Resident Bid 

$100.00 

Non-Resident Bid 

$99.00 
1.03 

$101.97 

(AUTH: 18-4-221, MCA; IMP: 18-4-221, MCA.) 

RULE IX BID PREPARATION (1) Bids shall be prepared in ink or by 
typewriter, All bids must be signed in ink by an authorized person. 

(2) Any exceptions to the bid or specifications on the part of the 
bidder must be clearly indicated. Exceptions may be rejected. 

(3) Each item on which a bidder submits a quotation must be new and 
unused and of the latest model or manufacture unless otherwise specified by 
the State. It shall be equal in quality and performance characteristics 
to that indicated in the Invitation for Bid. 

(4) Th@ price for each ltem must be stated in the bid and shall be 
clearly shown in the space provided on the bid form, Only one unit price 
shall be shown for each item unless specific provision is made in the bid 
form for an optional figure. The price of each item shall be extended to 
show the total price for the quantity requested. In case of error in 
extension, the unit price shall prevail. 

(5) Item-by-item unit price bids must be submitted and will receive 
primary consideration for award. All-or-none bids may be submitted as 
alternatives and will be considered if clearly in the best interest of the 
State. 

(6) Payment will he due 30 days from the issuance of a signed Montana 
purchase order and: 

(a) receipt of a properly executed claim; or 
(b) completion of delivery of the items in a satisfactory condition, 

whichever is later. 
(7) Vendors may quote a cash discount based on early payment; however 

sueh diseounts wfll not be eonsidered in determination of low bid and 
payment terms will remain as in (6) above. 

(8) Vendors will offer a firm price for 30 days after a bid opening, 
pending award, unless otherwise provided for in the invitation for bids. 

(9) Unless otherwise specified in the invitation for bids or request 
for proposals, all bids shall show the delivered prfce F.O.B. destination 
to the using agency, including all transportation and handling charges. 
(AUTH: 18-4-221, MCA; IMP: 18-4-221, MCA.) 

RULE X SPECIFICATIONS (1) Specifications shall clearly describe the 
State's requirements and allow for the obtaining of a supply or service 
which is adequate and suitable for the State's needs in a cost effective 
manner, Specifications may take into account, to the extent practicable, 
the eosts of ownership and operation as well as initial acquisition costs 
and shall permit maximum practicable competition consistent with this 
purpose. 

(2) Speeifications shall, to the extent practicable, emphasize 
functional or performance criteria and limit design or other detailed 
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physical descriptions to those necessary to meet the needs of the State. 
To facilitate the use of the criteria a Using Agency shall endeavor to 
include as a part of its purchase requisitions the principal functional or 
performance needs to be met and any compatibility requirement. 

(3) In developing specifications, accepted commercial standards shall 
be used and unique requirements shall be avoided, to the extent 
practicable. 

(4) Brand name items or descriptions may be used to indicate standards 
of quality, performance and/or use desired. More than one acceptable brand 
name must be indicated, to the extent practicable. 

(5) Restrictive specifications shall not be used unless no other 
manner of description will suffice. In that event, a written determination 
shall be made that it is not practicable to use a less restrictive 
specification. (AUTH: 18-4-232, MCA; IMP: 18-4-231 through 18-4-234, MCA.) 

RULE XI BID AND PERFORMANCE SECURITY (1) Bid Security, Factors to 
consider in determining whether to require bid security for supply 
contracts or service contracts include: 

(a) Type of commodity; 
(b) Past State experience; and 
(c) Potential damages if bidder reneges, 
(2) Performance security, Factors to consider in determining whether 

to require performance security for supply contracts or service contracts 
include: 

(a) Type of commodity; 
(b) Past State experience; 
(c) Labor required to perform the contract; 
(d) Materials required to perform the contract; 
(e) Amount and number of subcontracts; 
(f) Damages chargeable to the State if the contractor defaults. 
(3) Bid and performance security requirements must be stated in the 

Invitation for Bids or the Request for Proposals. 
(4) Types of security: 
(a) The preferred types of security are bonds as described in 

18-4-312(2) (a) and cash as described in 18-4-312(2) (c) and (d), MCA, 
(b) If certificates of deposit oz money market certificates are 

determined to be acceptable in order to increase competition, they shall be 
issued in the name of the vendor and the State of Montana from a properly 
insured financial institution. 

(c) If irrevoca•l• letters of credit are determined to be acceptable 
in order to increase competition, they shall be issued from a properly 
insured financial institution on a form reviewed and approved by the 
Department, (AUTH: 18-4-221, MCA; IMP: 18-1-201, MCA.) 

RULE XII PUBLIC NOTICE (1) Invitations for Bids and Requests for 
Proposals shall be mailed or otherwise furnished to a sufficient number of 
bidders required to secure competition. 

(2) In the interests of economy, Notices of Availability of 
Invitations for Bids and Requests for Proposals may be mailed as provided 
in subsection {1) and/or advertised as provided in subsection (4) instead 
of the complete Invitation or Request, 

(3) Where appropriate the State may require payment of a fee or a 
deposit for supplying the Invitation for Bids or Request for Proposals. 

(4) The State may determine that bids and proposals should be 
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solicited through advertising to secure adequate competition. If so, the 
advertiRement shall be made in at least three newspapers (one of which must 
be a daily) of general circulation printed within the state, once each week 
for 2 consecutive weeks, and shall identify the supply or service 
solicited; the time, date and location where bids and proposal will be 
received and where to obtain copies. 

(5) A copy of all Invitations for Bids and Requests for Proposals 
shall be made available for public inspection: (AUTH: 18-4-221, MCA; IMP: 
18-4-303 and 18-4-304, MCA.) 

RULE XIII COST PRINCIPLES (1) Definitions: 
(a) 11Actual Costs 11 means all direct and indirect costs incurred for 

services rendered or supplies delivered, as distinguished from allowable 
costs only. 

(b) "Cost Objective" means any unit of work such as a function, an 
organizational subdivision, or a contract for which provision is made to 
accumulate and measure separately the cost of processes, products, jobs, 
capitalized projects, and similar Hems. 

(c) "Final cost objective" means a cost objective that has allocated 
to it both direct and indirect costs and, in the contractor's accumulation 
system, is one of the final accumulation points. 

(2) The cost principles and procedures contained in this rule are to 
be used to determine the allowability of incurred costs for the purpose of 
reimbursing costs under contract provisions which provide for the 
reimbursement of costs. 

(a) The costs principles and procedures set forth in this rule may be 
used as guidance in: 

(i) the establishment of contract cost estimates and prices under 
contracts awarded on the basis of competitive sealed proposals where the 
award may not be based on adequate price competition; sole source 
procurement; and competitive selection procedures; 

(ii) the establishment of price adjustments for contract changes 
including contracts that have been let on the basis of competitive sealed 
bidding or otherwise based on adequate price corupetition; 

(iii) the pricing of termination for convenience settlements; and 
(iv) any other situation in which cost analysis is used. 
(b) These cost principle rules are not applicable to: 
(i) the establishment of prices under contracts awarded on the 

basis of competitive sealed bidding or otherwise based on adequate price 
competition rather than the analysis of individual, specific cost elements, 
except that this rule does apply to the establishment of adjustment of 
price for changes made to such contracts; 

(ii) prices which are fixed by law or regulation; and 
(iii) prices which are based on established catalogue prices as 

defined in 18-4-301, MCA, or established market prices. 
(3) The contract shall provide that the total allowable cost of a 

contract is the sum of the allowable direct costs actually incurred in the 
performance of the contract in accordance with its terms, plus the properly 
allocable portion of the allowable indirect costs, l~ss any applicable 
credits such as discounts, rebates, refunds, and property disposal income. 

(a) Costs shall be accounted for in accordance with generally 
accepted accounting principles and in a manner that is consistent with the 
contractor's usual accounting practices in charging costs to its other 
activities. In pricing a proposal, a contractor shall estimate costs in a 
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manner consistent with its cost accouDting practices used in accumulating 
and reporting costs, 

(b) The contract shall provide that costs are allowable to the extent 
they are: 

(i) reasonable, as defined in (4) below; 
(ii) allocable, as defined in (5) below; 
(iii) lawful under any applicable law; and 
(iv) in the case of costs invoiced for reimbursement, actually 

incurred or accrued and accounted for in accordance with generally accepted 
accounting principles. 

(4) A cost is reasonable if in its nature or amount it does not 
exceed that which would be incurred by an ordinarily prudent person in the 
conduct of competitive business in that industry, In determining the 
reasonableness of a given cost, consideration shall be given to: 

(a) requirements imposed by the contract terms and conditions; 
(b) whether the cost is of a type generally recognized as ordinary 

and necessary for the conduct of the contractor's business or the 
performance of the contract; 

(c) the restraints inherent in, and the requirements imposed by, such 
factors as generally accepted sound business practices and federal and 
state laws and regulations; 

(d) the action that a prudent business manager would take under the 
circumstances, including general public policy and considering 
responsibilities to the owners of the business, employees, customers, and 
the State; 

(e) significant deviations from the contractor's established practices 
which may unjustifiably increase the contract costs; and 

(f) other relevant circumstances. 
(5) Allocable costs shall be determined as follows: 
(a) A cost is allocable if it is assignable or chargeable to one or 

more cost objectives in accordance with relative benefits received and if 
it: 

(i) is incurred specifically for the contract; 
(ii) benefits both the contract and other work, and can be 

distributed to both in reasonable proportion to the benefits received; or 
(iii) is necessary to the overall operations of the business, although 

a direct reladonship to any particular cost objective may not be evident. 
(b) Costs are allocable ns direct or indlrect costs. Similar costs 

(those incurred for the same purpose, in like circumstances) shall be 
treated consistently either as direct costs or indirect costs except as 
provided by these rules. If a cost is treated as a direct cost in respect 
to one cost objective, it and all similar costs shall be treated as a 
direct cost for all cost objectives. Further, all costs similar to those 
included in any indirect cost pool shall be treated as indirect. All 
distributions to cost objective from a cost pool shall be on the same 
basis, 

(c) A direct cost is a cost which can be identified specifically with 
a particular final cost objective. A direct cost shall be allocated only 
to its specific cost objective. To be allowable, a direct cost must be 
incurred in accordance with the terms of the contract. 

(d) An indirect cost is one identified with no sp~cific final cost 
objective or with more than one final cost objective. Indirect costs are 
those remaining to be allocated to the several fi.nal cost objectives after 
direct costs have been determined and charged directly to the ~ontract or 
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orher work as appropriate. A direct cost of minor dollar amount may be 
treated as indirect costs, provided that such treatment produces 
substantially the same results as treating the cost as a direct cost. 

(e) Indirect costs shall be accumulated into logical cost groups (or 
pools), with consideration of the reasons for incurring the costs. Each 
group should be distributed to cost objectives benefiting from the costs in 
the group. Each indirect cost group shall be distributed to the costs 
substantially in proportion to the benefits received by the cost 
objectives. The number and composition of the groups and the method of 
distribution should not unduly complicate indirect cost allocation where 
substantially the same results could be achieved through less precise 
methods. 

(f) The contractor's methods of distribution may require examination 
if: 

(i) any substantial difference exists between the cost patterns of 
the work performed under the contract and the contractor's other work; 

(ii) any significant change occurs in the nature of the business, the 
extent of subcontracting, fixed asset improvement programs inventories, the 
volume of sales and production, man~facturing processes, the contractor's 
products, or other relevant circumstances; or 

(iii) indirect cost groups developed for a contractor's primary 
location are applied to off-site locations. Separate cost groups for costs 
allocable to off-site locations may be necessary to distribute the 
contractor's costs on the basis of the benefits accruing to the appropriate 
cost objectives. 

(g) The base period for indirect cost allocation is the one in which 
such costs are incurred and accumulated for distribution to work performed 
in that period. Normally, the base period is the contractor's fiscal year. 
A different base period may be appropriate under unusual circumstances. In 
such cases, an appropriate period must be agreed to in advance. (AUTH: 
18-4-225, MCA; IMP: 18-4-225, MCA.) 

RULE XIV MISTAKES IN BIDS (1) The Procurement Officer may allow a 
bidder to correct minor mistakes in a bid if the mistake is clearly not 
attributed to an srror in judgment and the mistake and the intended correct 
bid are clearly evidenr on the form of the bid document. Examples of 
correctable mistakes include, but are not limited to: 

if: 

(a) typographical errors; 
(b) errors in extending unit prices; 
(c) traasposition errors; and 
(d) arithmetical errors. 
(2) The Procurement Officer may permit a bidder to withdraw a low bid 

(a) a mistake is clearly evident on the face of the bid document but 
the intended correct bid is not similarly evident; or 

(b) the bidder submits proof of evidentiary value which clearly and 
convincingly demonstrates that a mistake was made. (AUTH: 18-4-221, MCA; 
IMP: 18-4-303 and 18-4-304, MCA,) 

RULE XV ANTICOMPETITIVE PRACTICES (1) Every solicitation must 
provide that by submitting a bid or offer, the bidder or offeror certifies 
that the price submitted was independently arrived at without collusion. 

(2) A Procurement Officer who suspects that an anticompetitive practice 
has occurred or may be occurring shall notify the Department which shall 
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notify the Attorney General of the State and shall consider action which 
may be appropriate under Title 18, Chapter 4, MCA and these rules. (AUTH: 
18-4-221, MCA; IMP: 18-4-314, MCA.) 

RULE XVI COMPETITIVE SEALED BIDS (1) "Sealed bid" is the preferred 
method of competitive procurement for state supply contracts and service 
contracts. Sealed bids shall be solicited with an Invitation for Bids. 

(2) The Invitation for Bids shall include the following: 
(a) Instructions and information to bidders concerning the bid 

submission requirements, including the time and date set for receipt for 
bids, the address of the office to which bids are to be delivered, the 
maximum time for bid acceptance by the State, and any other special 
information; 

(b) The purchase description, delivery or performance schedule, and 
any inspection and acceptance requirements not included in the purchase 
description; and 

(c) the contract terms and conditions, including warranty and bonding 
or other security requirements, as applicable. 

(3) The Invitation for Bids may incorporate documents by reference if 
the Invitation for Bids specifies where such documents can be obtained, 

(4) Amendments shall be sent to all vendors who received an 
Invitation for Bids. 

(5) The Invitation for Bids shall be on a form prescribed or approved 
by the Department. 

(6) Upon receipt of a bid, the State will time-stamp it and store it 
in a secure place, unopened, until the time and date set for bid opening. 

(7) Bids shall be opened publicly at the time, date and place 
designated in the Invitation for Bids. The name of each bidder, the bid 
price, and such other information as is deemed appropriate by the 
Procurement Officer, shall be read aloud or otherwise made available, Such 
information also shall be recorded at the time of bid opening; that is, the 
bids shall be tabulated or a bid abstract made. The record shall be 
available for public inspection. 

(8) Following determination of product acceptability, if any is 
required, bids will be ev&luated to determine which bidder offers the 
lowest cost to the State in accordance with the evaluation criteria set 
forth in the Invitation for Bids and the preference provisions described in 
Rule VIII. Only objectively messureable criteria which are set forth in 
the Invitation for Bids shall be applied in determining the lowest bidder. 
Ex.-ples of sucft criteria include, but are not li•ited to, transportation 
coat, and ownership or life cycle cost formulas. Evaluation factors need 
not be precise predictors of actual future costa, but to the extent 
possible such evaluation factors shall: 

(a) be reasonable estimates based upon information the State has 
available concerning future use; and 

(b) treat all bids equitably. 
(9) Nothing in this rule shall be deemed to permit contract award to 

a bidder submitting a higher quality item than that designated in the 
Invitation for Bids if such bidder is not also the lowest bidder as 
determined under sub-section (8). Further, this rule does not permit 
negotiations with any bidder, 

(10) If low tie bids are received which are not resolved by the 
provisions of Section 18-1-111, MCA, award shall not be made by drawing 
lots, except as set forth below, or by dividing business among identical 
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bidders. In the discretion of the Department or the head of a Purchasing 
Agency, award shall be made in any permissible manner that will discourage 
tic bids. If no permissible methods will be effective in discouraging tie 
bids and a written determination is made so stating, award may be made by 
drawing lots. Records shall be made of all Invitations for Bids on which 
tie bids are received showing the following information: 

(a) the identification number of the Invitation for Bids; 
(b) the supply or service; and 
(c) a listing of all the bidders and the prices submitted, 

A copy of such records shall be sent to the Attornev General's office if 
collusion is suspected. (AUTH: 18-4-221, MCA; IMP:. 18-4-303, MCA.) 

RULE XVII COMPETITIVE SEALFD PROPOSALS (l) "Practicable" means what 
may be accomplished or put into practical application. 

(a) Competitive sealed bidding is practicable if the nature of the 
procurement permits award to a low bidder who agrees by its bid to perform 
without condition or reservation in accordance with the purchase 
description, delivery, or performance schedule, and all other terms and 
conditions of the Invitation for Bids. 

(b) Competitive sealed bidding is not practicable when: 
(i) tie contract needs to be other than a fixed-price type; 
(ii) oral or written discussions may need to be conducted with 

offerors concerning technical and price aspects of their proposals; 
(iii) offerors may need to be afforded the opportunity to revise their 

proposals, including prices; 
(iv) award may need to be based upon a comparative evaluation as 

stated in the Request for Proposals of differing price, quality, and 
contractual factors in order to determine the most advantageous offering to 
the State. Quality factors include technical and performance capability 
and the content of the technical proposal; and 

(v) the primary consideration in determining award may not be price. 
(2) "Advantageous" means a judgmental assessment of what is in the 

State's best interest. 
(3) The officer who made the determination that sealed bidding is not 

practicable or advantageous may modify or revoke it at any time, and tl1e 
determination should be reviewed for current applicability from time to 
time. 

(4) The Request for Proposals must be prepared in accordance with 
sub-sections (1) through (6) of Rule XVI and must also include: 

(s) a statement that discussions may be conducted with offerors who 
submit proposals but that proposals may be accepted without such 
discqssions; and 

(b) all evaluation factors, including price, to be used and their 
relative importance. 

(5) Proposals shall not be opened publicly but shall be opened in the 
presence of two or more procurement officials. Proposals and modifications 
shall be time-stamped upon receipt and held in a secure place until the 
established due date. After the date established for receipt of proposals, 
a Register of Proposals shall be prepared which shall include for all 
proposals the name of each offeror, the number of modifications received, 
if any, and a description sufficient to identify the supply or service 
offered, The Register of Proposals shall be open to public inspection only 
after award of the contract. Proposals and modifications shall be shown 
only to State personnel having s legitimate interest in them. 

21-11/10/83 MAR Notice No. 2-2-121 



-1576-

(6) The evaluatlon shall be based on the evaluation factors set .forth 
in the Request for Proposals. Numerical rating systems may be used but are 
not required. Factors not specified in the Request for Proposals shall not 
be considered. 

(7) For the purpose of conducting discussions, proposals shall be 
Initially classified as: 

(a) acceptable; 
(h) potentially acceptable; or 
(c) unacceptable. 
(8) For the purpose of competitive sealed proposals, the term 

"offerors" includes only those businesses submitting proposals that are 
acceptable or potentially acceptable and the term shall not include 
businesses who submltted unacceptable proposals. Discussions with offerers 
are held to: 

(a) promote understanding of the State's requirements and the 
offerors' proposals; and 

(b) facilitate arriving at a contract that will be most advantageous 
to the State taking into co~sideration price and other factors set forth in 
the Request for Proposals. 

(9) The Procurement Office shall establish a common date and time for 
the submission of best and final offers. The Procurement Officer shall 
then make a written sward determination showing the basis on which the 
award was found to be most advantageous to the State based on the factors 
set forth in the Request for Proposals. (AUTH: 18-4-221, MCA; IMP: 
18-4-304, MCA.) 

RULE XVIII SMALL PURCHASES OF SUPPLIES AND SERVICES (1) The 
Department or Purchasing Agency may procure supplies or services costing 
less than $2,000 under this rule. 

(2) This rule does not apply to controlled items as defined in Rule 1 
and items described in Rule IT Subsections (4), (5) and (6); however, if an 
agency's annual ap,gregate total procurements of an item on the Departments 
Requi,;ition Time Schedule is reasonabl.y anticipated to be less than $200, 
the agency may purchase the item according to the provisions of this rule. 

(3) If a supply or service is available from only one business, the 
sole source procurement methods set forth in Rule XIX shall he used even if 
the procurement is a small purchase as specified in sub-section (1). 

(4) Procurement requirements shall not be artificially divided to 
avoid using the other source selection methods set forth in Title 18, 
Chapter 4, MCA. 

(5) For small purchases of supplies or services over $500 and under 
$2,000, the Procurement Officer shall solicit no less than three (3) 
businesses to submit written quotations, and shall record the quotations 
and place them in the procurement file. The Procurement Officer shall award 
to the business offering the lowest acceptable quotation. The names of the 
businesses submitting quotations and the date and amount of each quotation 
shall be recorded and maintained as a public record, 

(6) The Department shall adopt operational procedures for making 
small purchases of less then $500. The operational procedures shall 
provide for obtaining adequate and reasonable competition and for making 
records to properly account for funds and to facilitate auditing of the 
Purchasing Agency. (AUTH: 18-4-221, MCA; IMP: 18-4-305, MCA.) 

RULE XIX SOLE SOURCE PROCUREMENT (1) The provisions of this rule 
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apply to all sole source procurements unless exigency procurements 
described in Rule XX are necessary, 

(2) Sole source procurement is not permissible unless a required item 
is available from only a single supplier. A requirement for a particular 
proprietary item does not justify a sole source procurement if there is 
more than one potential bidder or offeror for that item. The following are 
examples of circumstances which could necessitate sole source procurement: 

(a) The compatibility of equipment, accessories, or replacement parts 
is the paramount consideration; or 

(b) there is no existent equivalent product. 
(3) The determination as to whether a procurement shall be made as a 

sole source shall be made by the Department or as delegated by a written 
delegation agreement, The determination and the basis therefore must be in 
writing, In cases of reasonable doubt, competition should be solicited. 
Request by a Using Agency that a procurement be restricted to one potential 
contractor must be accompanied by an explanation as to why no other will be 
suitable or acceptable to meet the need, 

(4) The Procurement Officer may conduct negotiations, as appropriate, 
as to price, delivery, and terms. 

(5) For the purpose of complying with 18-4-306, MCA, a record of sole 
source procurements shall be maintained that lists: 

(a) each contractor's name; 
(b) the amount and type of each contract; 
(c) a listing of the supplies or services procured under each 

contract: and 
(d) the identification number of each contract file. (AUTH: 

18-4-221, MCA; IMP: 18-4-306, MCA,) 

RULE XX EXIGENCY PROCUREMENTS (1) Exigency procurement shall be 
limited to those supplies or services necessary to meet the exigency, 

(2) The determination as to whether a procurement shall be made as an 
exigency procurement shall be made by the Department or as delegated by a 
written delegation agreement, The determination must be in writing and 
must state the basis for an exigency procurement and for the selection of 
the particular contractor. 

(3) The procedure used shall be selected to assure that the required 
sup~lies or services are procured in time to meet the exigency. However, 
such competition as is practicable shall be obtained. 

(4) A record of each exigency procurement shall be made as soon as 
praeticable .ad shall set forth: 

(a) the contractor's naae; 
(b) the amount and type of the contract; 
(c) a listing of the supplies or services procured under the 

contract; and 
(d) the written documentation required in sub-section (2). (AUTH: 

18-4-221, MCA; IMP: 18-4-133, MCA,) 

RULE XXI AUTHORITY TO DISPOSE OF SUPPLIES (1) No Agency may 
transfer, sell, trade-in, or otherwise dispose of supplies owned by the 
State without written authorigation of the Department. 

(2) Agencies shall notify the Department of all surplus supplies on 
such forms and at such times as the Department may prescribe, In so doing, 
an Agency may suggest a dollar value per item or per lot that it desires to 
receive from any transfer or disposition of the surplus supplies, but the 
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suggestion does not constitute the minimum sale or transfer amount, The 
figures are not public information prior to transfer or sale, (AUTH: 
18-4-226, MCA; IMP: 18-4-226, MCA,) 

RULE XXII DISPOSITION OF SURPLUS SUPPLIES (1) Insofar as feasible 
and practical, the Department shall transfer surplus supplies to other 
State agencies and other units of government. 

(2) Surplus supplies must be offered to the public through 
competitive sealed bids, public auction, established markets, or posted 
prices. It is recognized, however, that some types and classes of items 
can be sold or disposed of more readily and advantageously by other means, 
including barter, In such cases and also where the nature of the supply or 
unusual circumstances call for its sale to be restricted or controlled, the 
Department may employ such other means, including appraisal, if the 
Department makes a written determination that such procedure is 
advantageous to the State. Only United States Postal Money Orders, 
certified checks, cashier's checks or business checks may be accepted for 
sales of surplus property; except cash or a personal check may be accepted 
for petty cash sales of less than $100. 

(3) Competitive Sealed Bidding: 
(a) lf a sale is made by competitive sealed bidding, notice of the 

sale must be given at least. ten (10) days before the date set for opening 
bids by: 

(1) mailing a Request for Sale Bids to prospective bidders, 
including those bidders on lists maintained for this purpose; and 

(ii) newspaper advertisement may also be used. 
(b) The Request for Sale Bids must list the supplies offered for 

sale; designate their location and how they may be inspected; and state the 
terms and conditions for bid opening. Bids shall be opened publicly, 

(c) Award must be made in accordance with the provisions of the 
Request for Sale Bids to the highest responsive and responsible bidder, if 
the price offered by such bidder is acceptable to the Department. If the 
price is not acceptable, the Department may: 

(i) reject the bids in whole or in part and negotiate the sale, but 
the negotiated sale price must be higher than the highest responsive and 
responsible bidder's price; or 

(ii) such officer may resolicit bids, 
(4) Auctions: Supplies may be sold at acution. When appropriate, an 

experienced auctioneer should be used to cry the sale and assist in 
preparation of the sale, The solicitation to bidders should stipulate, at 
a ainiaua, all the terms an4 co&iitiana of any sale, incl¥dins, b¥t uot 
limited to: 

(a) that a deposit may be required in order to participate in the 
bidding; 

(b) that the purchaser must r~ove within a stated tiae all surplus 
supplies purchased; 

(c) that the State retains the right to reject any and all bids; and 
(d) if a minimum bid is set, that bids below a minimum bid set by the 

State in advance will be rejected, 
(5) Established Markets: Established markets are places where 

supplies such as livestock and produce are regularly sold in wholesale 
lots, and prices are set by open competition, Surplus supplies may be sold 
in established markets for such supplies. 

(6) Posted Prices; Surplus supplies may be sold at posted prices as 
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determined by the Department when such prices are based on fair market 
value and the sale is conducted pursuant to written procedures established 
by the Department. 

(7) Trade-Ins: Surplus supplies ~ay be traded-in only if the 
Department determines the trade-in value is expected to equal or exceed the 
value estimated to be obtained through the sale or other disposition of the 
supplies. (AUTH: 18-4~226, MCA; !MP: 18-4-226, MCA.) 

4, The Department is proposing these rules to implement the 
procurement procedures of the "Montana Procurement Act", (Chapter 519, L 
1983) Title 18, Chapter 4, MCA, which provides a statutory framework of 
sound procurement fundaaentals to be iaplemented by rules. 

5. The exiatias rulae are propoaad to •• repealed ••cauaa they 
implement statutes which were repealed by the ''Montana Procurement Act", 
Chapter 519, L, 1983. 

6. Interested persons may present their data, views, or arguments 
either orally or in writing, at the hearing. Written data, views, or 
arguments may also be submitted to Ms, Laurie Ekanger, Administrator, 
Purchasing Division, Room 165, Mitchell Building, Helena, MT, no later 
than December 9, 1983. 

7. Ms. M. Valencia Lane has been designated to preside over and 
conduct the hearing. 

Morris L. BrusettJ Director 
Depart~ent of Administration 

Certified to the Secretary of State October 31, 1983. 
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STATE AUDITOR'S OFFICE 
SECURITIES DEPARTMENT 

HELENA, MONTANA 

In the matter of the adoption 
of rules creating a 
registration exemption for 
Regulation D securities 
offerings and creating 
examination, reporting and 
record keeping requirements 
for investment advisors. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULES 

1. On December 16, 1983 at 10:00 A.M. a public 
hearing will be held in Room 159 of the r1itchell Building, 
Fifth & Roberts Street, Helena, Montana to consider the 
a-ioption of rules relating to a registration exemption for 
Regulation D securities offerings and relating to 
examination, reporting, and record keeping requirements for 
investment advisors. 

2. The pro1;osed rules do not replace or modify any 
section currently found in the Administrative Rules of 
1-lontana. 

3. The provosed rules provide as follows: 

RULE I, UNIFORM LIMITED OFFERING EXEMPTION. ( 1) By the 
authority delegated to the Securities Commissioner in 
Section 30-10-105(16), MCA (1983), the following transaction 
is exempt from the registration provisions of the Securities 
Act of Montana: 

(a) Any offer or sale of securities offered or sold in 
compliance with Securities Act of 1933, Regulation D, Rules 
230.501-230,503 and 230.505 and/or 230.506 as made effective 
in Release No. 33-6389 and which satisfies the following 
further conditions and limitations: 

( i) All persons who offer or se 11 securities in this 
state to nonaccredited and/or accredited investors as 
defined in Securities Act of 1933, Regulation D. Rule 
;l30.S01(a)(5)-(7) shall be appropriately registered in 
accordance with this state's securities law. It is a 
defense to a violation of this subsection if the issuer 
sustains the burden of proof to establish that he or she did 
not know and in the exercise of reasonable care could not 
have known that the person who received a commission, fee or 
other remuneration was not appropriately registered in this 
state. 

( ii) No exemption under this rule shall be available 
for the securities of any issuer if any of the parties 
described in Securities Act of 1933, Regulation A, Rule 
230.252 sections (c),(d),(e) or (f): 
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(A) Has filed a registration statement which is 
subject of a currently effective registration stop order 
entered pursuant to any stctte's securities law within five 
years prior to the filing of the notice required under this 
exemption. 

(S) Has been convicted within five years prior to the 
filing of the notice required under this exemption of any 
felony or misdemeanor in connection with the offer, purchase 
or sale of any security or any felony invol viny fraud or 
deceit, including but not limited to forgery, embezzlement, 
obtaining money under false pretenses, larceny or conspiracy 
to defraud. 

(C) Is currently subject to any state administrative 
enforcement order or judgmQnt entered by that state's 
securities administrator within five years prior to the 
filing of the notice required under this exemption or is 
subject to any state's administrative enforcement order or 
judgment in which fraud or deceit, including but not limited 
to making untrue statements of material facts and omitting 
to state material facts, was found and the order or judgment 
was entered within five years prior to the filing of the 
notice required under this exemption. 

(D) Is subject to any state's administrative 
enforcement order or judgement which prohibits, denies or 
revokes the use of any exemption from registration in 
connection with the offer, purchase or sale of securities. 

(E) Is currently subject to any order, judgment or. 
decree of any court of competent jurisdiction temporarily or 
preliminarily restraining or enjoining, or is subject to any 
order, judgment or decree of any court of competent 
jurisdiction, permanently restraining or enJoLning, such 
party from engaging in or continuing any conduct or practice 
in connection with the purchase or sale of any security or 
involving the r~aking of any false filing with the state 
entered within five years prior to the filing of the notice 
required under this exemption. 

(F) The prohibitions of paragraphs A-C and E above 
shall not apply if the person subject to the 
disqualification is duly licensee or registerc.d to conduct 
securities related businc.ss in the. state in which the 
administrative order or judgement was c.ntered against such 
person or if the broker/dealer employing such party is 
licensed or registered in this state and the Form BD filed 
with this state discloses the order, conviction, judgment or 
decree relating to such person. No person disqualifierl 
under this subsection may act in a capacity other than that 
for which the person is licensed or registered. 

(G) Any disqualification caused by this section is 
automatically waived if the state securities adMinistrator 
or agency of the state which created the basis for 
disqualification determines upon a showing of good cause 
that it is not necessary under the circur:~stances that that 
exemption be denied. 
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(iii) The issuer: shall file with the Commissioner a 
notice on Form D (17CFR239.500): 

(A) Prior to any offer being made to a person in this 
state and no later than 10 days prior to the receipt of 
consideration or the delivery of a subscription agreement by 
an investor in this state which results from an offer being 
!'lade in reliance upon this exemption and at such other times 
and in the forn required under Regulation D, Rule 230.503 to 
be filed wit~ the Securities and Exchange Commission. 

(B) The notice shall contain an undertaking by the 
issuer to fur:11ish to the securities commissioner, upon 
written request, the inforl'lation furnished by the issuer to 
offerees, except where the Commissioner pursuant to 
regulation r<.l•-;uir:es that the information be filled at the 
same time wit'1 the filing of the notice. 

(C) Unless otherwise available, included with or in 
the initial·notice shall be a consent to service of process. 

(D) Every person filing the initial notice provided 
for in 1 above shall pay a filing fee of $200. 00 for the 
first $100,000.00 of initial issue or portion thereof in 
this state, based on offering price, plus 1/10 of 1% fo.r any 
excess over $100,000.00, with a maximum of $1,000.00. 

( iv) In all sales to nonaccredited investors in this 
state the issuer and any person acting on its behalf shall 
have reasonable ground to believe and after making 
reasonable inquiry shall believe that one of the following 
conditions are satisfied: 

A. The investment is sui table for the purchaser upon 
the basis of the fdcts, if any, disclosed by the purchaser 
as to his other security holdings and as to his financial 
situation and needs. For the purpose of this condition 
only, it may be presumed that if the investment does not 
exceed 10% of the investor's net worth, it is suitable. 

B. The purchaser either alone or with his/her 
purchaser representative(s) has such knowledge and 
experience in financial and business matters that he/she is 
or they are capable of evaluating the merits and risks of 
the prospective investment. 

2. Transactions whic:1 are exet~pt under this rule may 
not be cot~bined with offers and sales exempt under any other 
rule or section of this act, however, nothing in this 
limitation shall act as an election. Should for any reason, 
the offer and sale fail to comply with all of the conditions 
for this exemption, the issuer may claim the availability of 
any other applicable exemption. 

3. The Commissioner may, by rule or order, increase 
the number of purchasers or waive any other conditions of 
this exemption. 

4. The Commissioner may, upon request, waive the 
exa!'lination requirements for an agent of the issuer offering 
and/or selling securities exel~pted by this Rule upon a 
showing of good cause. 

5. In the case of offerings of direct participation 
programs as defined in Section 34 or Article III of the 
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National Association of Securities Dealers, Inc,, Rules of 
Fair Practice, delivery of a disclosure document containing 
the information required by Rule 502 {b) of Regulation D to 
individuals covered by subsections {5), {6), and {7) of Rule 
501{a) of Regulation D is required. 

6, The exemption authorized by this rule shall be 
known and may be cited as the "Uniform Limited Offering 
Exemption". 

Auth: 30-10-105{16) and 30-10-107, MCA; Imp: 30-10-105{16), 
MCA. 

RULE II. REGISTRATION AND EXAMINATION. (1) In order to 
become licensed in this state as an investment advisor, the 
individual applicant, an officer, if the applicant is a 
corporation, or a general partner, if the applicant is a 
partnership, shall pass the NASD Uniforn Securities Agent 
State Law Exam with a score of 70% or better, The applicant 
must also complete a Uniform Application Form ADV and a 
Uniform Form U-2 for the Appointment of Attorney to Accept 
Service of Process for the State of llontana. 

{ 2) If the individual officer who takes the exaMination 
on behalf of a corporate applicant or the individual general 
partner who takes the examination on behalf of a partnership 
ceases to be an officer or general partner, then a 
substitute officer or general partner must pass the 
examinations required in { 1) above within two months in 
order to Maintain the investment advisor license. 

{3) Investment advisors that are registered with the 
Securities Department prior to January 1, 1984 shall have 
until December 31, 1984 to pass the examination required in 
subsection 1. After December 31, 1984 the Commissioner 
shall deny any application to renew registration as an 
investment advisor if the applicant has not passed the 
examination required in subsection 1. 

Auth: 30-10-107(1) and 30-10-201(4-6), MCA; Ir:~p: 

30-10-107(1) and 30-10-201{4-6), MCA, 

RULE III. REPORTING REQUIREMENTS. ( 1) Each investr:~ent 

advisor shall file with the commissioner a copy of any 
complaint related to its business, transactions, or 
operations in this state, naming the investment advisor or 
any of its partners, officers, or investment advisors 
representatives as defendants in any civil or criminal 
proceedings, or in any administrative or disciplinary 
proceeding by any public or private regulatory agency, 
within 10 days of the date the complaint is serve<l on the 
investment advisor, a copy of any answer or reply to the 
complaint filed by the investment advisor within 10 days of 
the date the answer or reply is file<l; and a copy of any 
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decision, order or sanction made with respect to any such 
proceedings within 30 days of the date the decision, order 
or sanction is rendered. 

(2) Each investment advisor shall file with the 
coml'lissioner a notice of transfer of control or change of 
nar.te not less than 30 days prior to the date on which the 
tranfer of control or change of name is to become effective, 
or such shorter period as the commissioner may permit. 

(3) Except as provided in subs. (1) and (2) all 
material changes in the information included in an 
investment advisor's most recent application for 
registration shall be set forth in an amendment to Form ADV 
and filed with the commissioner within 30 days after the 
change occurs. 

Auth: 30-10-107(1) and 30-10-201(9) 1 I·ICA; Imp: 30-10-201(9), 
!1CA. 

RULE IV. BOOKS AND RECORDS. ( 1) Every licensed investment 
advisor shall make and keep true, accurate and current books 
and records relating to his investment advisory business 
including at least the following: 

(a) A list or other record of all accounts in which the 
investment advisor is vested with any power of attorney with 
respect to any client. 

(b) All powers of attorney and other evidences of the 
granting of any discretionary authority by a client to the 
investment advisor, or copies thereof. 

(c) All written agreements (or copies thereof) entered 
into by the investment advisor with any client or otherwise 
relating to the business of such investment advisor as such. 

Auth: 30-10-107(1) and 30-10-201(9), l4CA; Imp: 30-10-201(9), 
MCA. 

4. Rule I is necessary for the following reasons: 
(a). to insure that the scheme of securities 

regulation in Montana is uniform with the laws of other 
states and is compatible with Federal Regulation under the 
Securities Act of 1933. Uniforl'lity is necessary to fulfill 
the purpose o.f the Securities Act and to reduce the cost and 
complexity of securities regulation in general; and 

(b). to provide limited relief from the registration 
provisions of the Securities Act for small and existing 
businesses that are attempting to raise a limited amount of 
funds and to provide an exemption from re<Jistration for 
transactions in securities when the securities involved are 
adequately regulated by other bodies. 
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5. Rules II, III and IV are necessary for the 
following reasons: 

(a). to insure that investment advisors registered in 
Montana are regulaterl. in a nanner that is uniform with the 
laws of other states and in a nanner that is compatible with 
existing Federal Regulations. Uniformity is necessary to 
fulfill the purpose of the Securities Act and to reduce the 
cost and complexity of securities regulation in general; 

(b). to fulfil the purpose of the Securities Act under 
Section 30-10-102, MCA (1983) to "protect the investors, 
persons engaged in securities transactions, and the public 
interest"; 

(c). to adequately notify persons interested in 
becoming registered investment advisors of the exaMination 
and application procedures and forms; and 

(d). to adequately notify investment advisors which 
records and accounts the Securities Commissioner requires 
them to keep and preserve. 

6. Interested persons may present their data, views, 
or arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments 1:1ay also be submitted to 
Gordon Bruce, Room 209, t1ithcell Building, Box 4009, Helena, 
Montana 59604, no later than December 10, 1983, 

7. Gordon Bruce, State 
Building, Helena, !-lantana has 
over and conduct the hearing. 

Auditor's Office, Mitchell 
been designated to preside 

E. V. "SONNY" OMHOLT 
State Auditor & Ex Officio 
Commissioner of Insurance and 
Sec uri ties. Commissioner 

-~~/J I ,. ~~- . /~/ 

R: ~- "RfC~";iu~~tr( L 
Chief Deputy Securities Commissioner 

CERTIFIED TO THE SECRETARY OF STATE 
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STATE OF MONTANA 
BEFORE THE DEPJI.RTMENT OF COM11ERCE 

In the matter of the proposed 
amendmGnt of 8.56.407 concern
ing renewals for the board of 
radiologic technologists. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF 8.56.407 RENEWALS 

1. on December 5, 1983, at 10:00 a.m., a public hearing 
will be held in the Do·,mstairs Conference Room of the Depart
ment of Corr.rnerce, 1430 9th Avent;e, Helena, Montana, to consider 
the amendment of 8. 56.407 cor.cerning rcne\;;als for thc board 
of radiologic technologists. 

2. The rule as proposed to be amended provides as follow• 
(new matter underlined, deleted matter interlined) 

"8.56.407 RENEWALS (1) Licenses for radiologic techno
logists shall expire on February 1st of the first even
numbered year following the year of their issuance and 
every even-numbered year thereafter. 

(2) Permits issued under section 37-14-306 (1) and 
(3), MCA, shall expire on December 31st of each year. 

(3) The board will notify every person licensed under 
thrs-act, of the date of expiration of license or permit 
and the amount of fee required for renewal. Such notice 
shall be mailed at least one month in advance of the 
date of expiration of said license or permit." 
3. The department is proposing the amendment to set 

the renewal dates as mandated by section 37-1-101 (1), MCA which 
becomes effective on January l, 1984 and allows the department 
to set renewal dates for certain of the licensing boards. The 
department after meeting with the board has determined these 
dates are those which should be set to avoid peak periods 
of license renewals within the department. 

4. Interested persons may submit their data, vi£ws or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Shirley 
Miller, Bureau Chief, Burean of Professional and Occupational 
Licer.sing, Department of Commerce, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than December 12, 1983. 

5. Robert Hood, DGpartment .'\ttorney, Hclena, 1-!ontana 
has been designated to preside over and conduct the hearing-. 

6. The authority of the department of make the proposed 
change is based on section 37-1-101 (7), MCA and implements 
sections 37-14-306 and 310, MCA. The effective date of the 
amendment will be January 1, 1984. 

Certified to the Secretary 
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STATE OF MONTANA 
BEFORE THE DEPARTMENT OF COMMERCE 

In the matter of the proposed 
adoption of rules regarding 
polygraph examiners licensure. 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION OF 
RULES REGARDING LICENSURE 
OF POLYGRAPH EXAMINERS 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 10, 1983, the Department of Commerce 
proposes to adopt rules regarding licensure of polygraph exam
iners. 

2. The proposed rules will read as follows: 
"I. LICENSURE QUALIFICATIONS (1) In addition to the 
requirements of section 37-62-202, ~ICA, all applicants 
must meet the following requirements: 

(a) must be fingerprinted and have fingerprint 
records on file with the department; 

(b) have successfully completed at least 25 specific 
case polygraph examinations within the immediate year 
preceding application; and 

(c) must have one year of investigative experience 
required through full time investigation of actual or 
suspected violations of law, insurance matters, or as 
related to military inquiries." (Authority: Sec. 37-
62-102, MCA; Implement: Sec. 37-62-202, MCA) 
"II. APPLICATION (1) Written application shall be 

made on forms prescribed and provided by the department 
and submitted to the Professional and Occupational Li
censing Bureau, 1424 9th Avenue, Helena, Montana 59620-
0407. 

(2) Applications mu~t be accompanied by copies of 
licensure from other states or agencies, fingerprint 
cards, proof of course completion, school records, 
diplomas, three statements of good moral character, a 
picture of the applicant. Additional information or 
documents may be required for any application which 
appears to be lacking in substantiating evidence. 

(3) Applications shall be accompanied by a check or 
money order payable to Polygraph Examiners, Department 
of Commerce." (Authority: Sec. 37-62-102, MCA; Implement: 
Sec. 37-62-202, 203, MCA) 

"III. EXAMINATION (1) Applicants must submit a 
minimum of 25 specific case polygraph exams to be reviewed 
and approved by a licensed polygraph examiner approved 
by the board, prior to application for written examina
tion. 

(2) Applicants must successfully pass a written examina
tion with a minimum passing score of 75% or more on the 
entire examination. 

(3) No applicant may bring books, papers, or other 
documents to the examination, unless requested by the 
department. 
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(4) No applicant is allowed to take any papers from 
the examination or the room in which the examination 
is administered. 

(5) An applicant who has failed the examination may 
re-take the examination upon payment of a reexamination 
fee to the department. 

(6) Examinations will be given in the offices of the 
department on any scheduled workday, Monday through 
Friday, by prior appointment with the administrative 
assistant. 

(7) The department shall retain the applicant's exam
ination papers for a period of one ye~r. Individual 
scores on the examination shall be made a part of the 
permanent record of the applicant." (Authority: Sec. 
37-62-102, MCA; Implement: Sec. 37-62-202, MCA) 

"rv. FEES (1) Application fee of $125.00 shall in-
clude the investigation fee and the original license. 

{2) Renewal fee shall be $100.00 annually. 
(3) Original examination fee shall be $10.00. 
{4) Re-examination fee shall be $10.00. 
(5) Copies of the la•,7 and rules shall be $2 .00. 
(6) Duplicate license certificate or pocket card 

shall be $5.00." 
(Authority: Sec. 37-62-102, MCA; Implement: Sec. 37-
62-202, 203, 204, 208, MCA) 

"V. LICENSE RENEWAL - DATE - CONTINUING EDUCATION 
(1) The first 100 licenses issued will expire on 

March 1st following date of issue and to remain current 
must be renewed on or before March 1st of each year 
thereafter. 

(2) Each licensee will be notified by mail at his 
last known address of the current renewal fee and furnish
ed with a renewal application at least 30 days prior 
to March 1st of each year. The renewal application must 
be signed and returned with the fee to the department. 

(3) Each licensee shall present evidence, of attend
ing 20 hours of education in an approved polygraph course 
within 2 years of renewal. Failure for a lice~see to 
comply with this rule will constitute reason for denial 
of license renewal. 

(4) The 20 hours of continuing education requirement 
must be met with the following exception: 

(a) Sickness, family emergency, or such other cir
cumstance that the department may determine consistent 
with this act. 

(5) It shall be the duty of each licensee to keep 
the department informed of any change in mailing address." 
(Authority: Sec. 37-62-102, MCA; Implement: Sec. 37-
62-204, 207, MCA) 

"VI. FORM OF LICENSE AND DISPLAY ( 1) License 
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certificates shall be printed on :J.n 8':;" x ll" form and 
shall include in addition to the previsions of 37-62-
205, MCA, the name of the department. 

(2) Pocket cards shall be printed on a 31:;" x 2!;;" card 
and shall include the following: 

(a) the name of the department, 
(b) the name of the examiner, 
(c) the number of the license certificate, 
(d) the renewal number shall be pre-printed, 
(e) the date on which the renewal license expires, and 
(f) shall be signed by the licensee upon receipt of 

the pocket card." (Authority: Sec. 37-62-102, MCA; 
Implement: Sec. 37-62-205, 206, MCA) 
3. The department is proposing the rules to ireplcment 

the provisions of House Bill 452 regarding licensure of poly
graph examiners. The rules as proposed set forth the manner 
in which an applicant must prove his fitness for licensure, 
specify the fees, establish a date of expiration for licenses, 
provide for continuing education with regard to renewal, specify 
the form of license certificate and pocket cards. The rules 
also offer basic guidelines for e:taminations. These rules 
have been determined necessary to commence licensing of poly
graph examiners. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed adoptions in writing to 
Mary Lou Garrett, Bureau cf Professional and Occupational 
Licensing, Department of Commerce, 1424 9th Avenue, Helena, 
l!ontana 59620-0407, no later than December 8, 1983. 

5. If a person who is directly affected by the proposed 
adoptions wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any comments 
he has to Mary Lou Garrett, Bureau of Professional and Occupa
tional Licensing, Department of Commerce, 1424 9th Avenue, 
Helena, Montana 59620-0407, no later than December 8, 1983. 

6. If the department receives request~ for a public 
heari~g on the proposed adoptions from either 10% cr 25, which
ever J.S lezs, of those persons who are directly affected by 
the adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or s.ub:l.ivision, or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adrninic
trative Register. Ton percent has been determined to be 3, 
based on the approximately 30 potential licensees. 

7. The authority and implementing sections are listed 
after each proposed adoption. 

Certified to the 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS 

Irc the matter of the proposed 
ameDdment of,8.56.409 concern
ing the fee schedule. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AME~lDMENT 
OF 8.56.409 FEE SCHEDULE 

The notice of proposed board action published in the 
1983 Montana Administrative Register, issue number 18, on 
September 29, 1983 at pages 1284 and 1285, is amended as follows 
because the board has determined that the fees proposed in 
that notice were not sufficient to cover the program area 
costs. T~at notice also contained an amendment of 8.56.402 
which will be delayed for adoption until after the hearing, 
even though it is not included in this hearing nntice. No 
requests for hearing or comments were offer~d on either proposed 
charoge. 

1. On December 5, 1983, at 10:00 a.m. or as soon there
after as possible a public hearing will be held in the Down
stairs Conference Room of the Department of Commerce, 1430 
9th Avenue, Helenn, Montana to consider the amendment of the 
fee schedule rule, 8.56.109. 

2. The amendment provides as follows: {new matter under
lined, deleted matter interlined) {full text of rule is located 
at page 8-1564, Administrative Rules of Montana) 

"8.56.109 FEES SCHEDULE {1) ... 
{a) Examination fee ..............•. $~e~ee 65.00 
{b) eerti£ieate-£ee- Application 

Fee- radiologic technologist •. ~5~ee 50.00 
{c) Permits 
(i) ~~itia~ Application ............. ~e~ee 60.00 
(ii) Certificate ..................... le~ee 25.00 
(iii) Renewal. ....................... -~e~ee 30.00 
~Temporary permit .•.............. -le~ee 65.00 
{e) Renewal license fee - radio-

logic technologist .......•••.... -ze~ee 60.~ 
{f) Duplicate or lost licenses 

or certificates................. 25.00 
{g) Late renewal fee {in addition to 

renewal fee..................... 30.00 
:Oieel'lt:e-li~t~-J!>er-eepy-;-.><-: ... -:-:-: 5~99" 

3. The board is proposing the amendment to set fees 
commensurate with program area costs. The previous notice 
contained fees which were not sufficient to cover projected 
costs. An errcr had been made in that when the fees were 
originally computated, biannual renewal of the licenses of 
radiologic technologists was not taken into consideration. 

4. Interested persons may present their data, views 
or arguments, either orally or in writing, at the hearing. 
Written data, views and arguments may also be submitted to 
the Board of Radiologic Technologists, 1424 9th Ave:me, Helena, 
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Montana, 59620-0407, no later than December 12, 1983. 
5. Robert Wood, Department Attorney, Hel~na, Montana, 

has been designated to preside over and conduct the hearing. 
6. The authQrity of the board to make the proposed amend

ment is based on sections 37-1-134, MCA and 37-14-202, MCA 
and implements sections 37-1-134, 37-14-303, 305, 306, 309, 
and 310, MCA. 

BOARD 
ALICE 

OF RADIOLOGIC TECHNOLOGISTS 

o' omn>E~ CHA'"""" 

.'\N, DIRECTOR 
OF COMMERCE 

Certified to the Secretary of State, October 31, 1983. 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amend- ) 
ment of Rule 12.5.401 relating) 
to oil and gas leasing policy ) 
for department-controlled ) 
lands ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED ~1ENDMENT 
of Rule 12.5.401 - oil and 
gas leasing policy for 
department-controlled lands 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 12, 1983, the Fish and Game Commission 
proposes to amend Rule 12.5.401 regarding the oil and gas 
leasing policy for department-controlled lands. 

2. The proposed rule will amend the current rule found 
in 12.5.401 of the Administrative Rules of Montana. 

3. The proposed amendment provides as follows: 

12-5-401 OIL AND GAS LEASING PROCEDURES FOR DEPARTMENT
CONTROLLED LANDS (1) ~he-~~±ma~y-~ee~en8ibii±~y-er-~he-rieh 
and-~ame-eefflffl±eeion-±8-~he-~~e~ee~±en-ana-~~eee~Ya~±en-er-r±eh 
and-w±idiire-habi~a~-alen~-wi~h-~~eYia±n~-bo~h-~ee~ea~±enal 
lande-and-~ee~ea~ienal-e~pe~~~ni~iee~ The purpose of resource 
management on lands controlled by the Montana Department of 
Fish, Wildlife and Parks is to maintain and enhance conditions 
for fish, wildlife and recreational activities. oil and gas 
leasing, if accommodated, will be cons~stent with that purpose. 
Minimizin dama e or losses is not the ob"ective. Im rovin 
wLl life s potentLal and recreat1onal opportunitLes is the 
objective. Oil and gas leasing must be consistent with state 
and federal laws and regulations governing the use of lands 
acguired with federal funds. Derived income, if any, should 
be clearly and directly routed into programs benefiting the 
fish, wildlife and recreational resource. 

(2) Applications for seismic permits or for oil and gas 
leasing on lands controlled by the department will be con
sidered on an individual basis according to the following 
procedures: 

(a) Applications for seismic exploration permit for 
activities that cause no surface disturbance other than that 
necessary for seismic tests must be accompanied by a prelimi
nary environmental review prepared by the department in accord
ance with the rules and regulations promulgated under the 
Montana Environmental Policy Act and adopted by the department. 
A permit, if granted by the department and approved by the 
commission, will be only for the purpose described in the 
preliminary environmental review and shall imply no right 
to engage in any activity not described in that review and 
will be for a specified period of time. 
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(b) A~~lieatieft~-~e~-lea~es-~e~-t~e-~~~~e~e~-e~ 
e~~le~ate~y-weii-d~iliift~-e~-deveie~ffleftt-~~aii-~e-aeeeffl~aftiea 
~y-a-eem~iete-eft¥i~O~fflefttal-iffl~aet-statemeftt-~~e~a~ed-~y 
t~e-de~a~tfflent7-eensisteftt-wit~-the-~~ies-and-~e~~iatiens 
~~em~i~ated-~nde~-t~e-Mentana-Eft¥i~enMental-Peiiey-Aet~ 
"Surface occupancy" leases for oil and gas development activity 
will not be issued, unless they are required to protect 
against asset depletion by drainage. In these instances, 
the lessee shall bear all costs incurred by the department 
in the monitoring of exploration and development. 

(c) ~~e-impaet-atatement-a~aii-ifteiHde-aii-neeeaaa~y 
ati~~iatiefta-te-enaH~e-t~at-eii-aftd-~ae-d~iiiift~-aftd 
e~t~aetie~-~~aii-net-adve~~eiy-a~~eet-t~e-~~~~e~ee-~e~ 
w~ie~-de~a~tffleftt-p~e~e~tie~-we~e-ae1~i~ed7 -and-e~aii-~e 
a~~eed-te-~y-t~e-a~piieaftt~--eo~t-o~-~~e~a~atieft-e~-t~ia 
envi~eftfflentai-im~aet-atatement-s~aii-~e-~e~ne-~y-t~e 
a~~iiea~t~ On parcels of 640 acres or less, it shall be 
the general policy of the commission to issue "no surface 
occupancy" leases after the preparation of a Preliminary 
Enviro~~er.tal Review. 

(d) ape~ ~eview-e~-t~e-applieatien;-envi~eftfflentai 
ifflpaet-etatement7-aftd-epeeial-etip~latiene7-t~e-de~a~tffleftt 
May-er-fflay-ftet-~~ant-t~e-ieaae7-~~~jeet-te-eeMMi~aieft 
app~evai~ In most instances, tracts larger than 640 acres 
have been purchased with federal funds. On these areas 
the issuance of a lease may be in conflict with the purpose 
for which the area was purchased. If a preliminary environ
mental reviel~ indicates that the area could potentially be 
leased, then an environmental impact statement, the cost of 
which shall be borne by the applicant, shall be prepared. 
Upon review of the environmental impact statement, the 
commission may or may not grant the lease. 

(e) fn-t~e-e¥ent t~at-a-ieaae ap~iieation-£or-dr±ll±n~ 
an-e~pio~ate~y-weli-e~-eendHetin~-eii-and-~aa-deveiopfflent 
aetivitiee-ia-~iied-wit~-t~e-eeMMiaaion-o~-de~artfflent7 -t~e 
~oide~-o~-an-Hfte~~i~ed-aeiafflie-e~~ieratioft-pe~mit-a~aii 

~ave-t~e-£irat-ri~~t-to-a~~iy-£o~-s~e~-a-ieaae7-~~evided-~e 
Meete-ali-t~e-a~eeiai-eenditiene-and-etipHiatione-a~eei~ied 
~y-t~e-de~artffle~t-er-eemmiaaien~ The method of issuance of 
a lease shall be at the discretion of the commission, and 
may involve compet~tive bidding, direct negot~ation, or any 
other method deemed appropriate. 

(f) en-matters reiatin~-to-oii-and-~aa-ieaain~-ot~e~ 
t~an-t~oee-a£~eetin~-t~e-~ia~;-wiidii~e;-and-~ee~eationai 
~eaoH~eeay-the-eoMmiaaion-adepta-t~e-~~ie~-and-~e~Hiatiene 
~~offlHi~ated-~y-the-Mentana-depa~tfflent-e£-atate-ianda-ae 
~o~ftd-in-ARM;-~itie-~~T-e~apte~-~;-SH~-e~a~te~-1~ 

AUTH: B7-l-301, 23-l-06, MCA IMP: B7-l-303, 23-1-102, MCA 
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4. The purpose of the proposed ~&rent is to comply 
with federal regulations and to bring department policy more 
in line with the reasons the department possesses such land. 

5. Interested persons may present their data, views or 
arguments concerning the proposed rule in writing to Kevin c. 
!1eek, Department of Fish, l'lildlife and Parks, 1420 East Sixth 
Avenue, Helena, Montana 59620, no later than December 8, 1983. 

6. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Kevin c. Meek, Department of Fish, 
Wildlife and Parks, 1420 East Sixth Avenue, Helena, !1ontana 
59620, no later than December 8, 1983. 

7. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having net less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25, based on the approximate 
number of people who expressed an interest in the department's 
current oil and gas leasing policy. 

By: 

~~.:,~.~ . ._. ~ #;;?r::! 
SPEN~R S. HEGSTAD, f:hairman 
~ontana Fish and Game Commission 

Certified to Secretary of State October 27, 1983 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
AMENDMENT OF ARM 12.6.801 
relating to boating closures 
and Affi1 12.6.901 relating to 
water safety regulations. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 12.6.801 relating to 
boating regulations and ARM 
12.6.901 relating to water 
safety regulations. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 12, 1983, the Montana Fish and Game 
Commission proposes to amend Rule 12.6.801 relating to boating 
closures and Rule 12.6.901 relating to water safety regula
tions. Rule 12.6.801, relating to boating closures, would be 
amended to provide as follows (new matter underlined): 

12.6.801 BOATING CLOSURES (1) The following waters/ 
areas will be either closed as posted or marked by barrel 
booms to the use of all boats or other water craft except 
in case of rescue craft or plant maintenance work: 

(a) area immediately above and below Holter Dam in 
Lewis & Clark County; 

(b) area immediately above and below Hauser Dam in 
Lewis & Clark County 

(c) area immediately above and below canyon Ferry Dam 
in Lewis & Clark county; 

(d) area immediately above and below Milltown Dam in 
Missoula County; 

(e) area immediately above Flint Creek Dam in Deer 
Lodge County; 

(f) area immediately above Kerr Dam in Lake County; 
(g) a portion of Brown's Lake near Ovando, Powell 

County, during the time period beq1nning April 1 and ending 
July 15. 

AUTH: 37-1-301, 87-1-)03, MCA; IMP: 87-1-303, MCA. 

2. The above proposed amendment is designed to protect 
waterfowl nesting areas located on Brown's Lake. 

3. Rule 12.6.901 is proposed to be amended as follows 
(new matter underlined): 

12.6.901 WATER SAFETY REGULATIONS (1) In the interest 
of public health, safety, or protection of property, the 
following regulations concerning the public use of certain 
waters of the state of Montana are hereby adopted and pro
mulgated by the Montana Fish and Game Commission. 

(a) The following waters are closed to the use of any 
motor-propelled water craft except in case of use for official 
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patrol, search and rescue, maintenance of hydroelectric 
projects and related facilities with prior notification by 
the utility, or for scientific purposes: 

Beaverhead County: Big Hole River 
Big Horn County: Arapooish access area 
Cascade County: Smith River; 

Custer County: 
Deer Lodge County: 
Gallatin County: 
Granite county: 
Hill County: 
Jefferson County: 
Lewis & Clark County: 

Madison County: 
Meagher County: 
Missoula County: 
Ravalli County: 
Richland County: 
Silver Bow county: 
Toole County: 

That portion of the Missouri 
River from the Burlington 
Northern Railway Bridge No. 
119.4 at Broadwater Bay in 
Great Falls to Black Eagle; and 
That portion of the Missouri 
River from the Warden Bridge 
on lOth Avenue South in Great 
Falls to the floater take-out 
facility constructed near Odd
fellows Park at Broadwater Bay 
as posted. 
Branum Pond 
Big Hole River 
Bozeman Ponds 
Bear Mouth rest area pond 
Bearpaw Lake 
Park Lake 
Wood Lake 
Spring Meadow Lake 
Big Hole River 
Forest Lake - Smith River 
Frenchtown Pond - Harpers Lake 
Twin Lakes 
Gartside Reservoir 
Big Hole River 
Henry Reservoir - Fitzpatrick 
Lake 

{b) The following waters are closed to the use of all 
boats propelled by machinery of over 10 horsepower, except in 
cases of use for search and rescue, official patrol, or for 
scientific purposes: 

(i) all rivers and streams in the following counties 
east of the continental divide: 

Silver Bow Gallatin - exception: Missouri 
Beaverhead downriver from Headwaters State 
Jefferson Park 
Madison Park - exception: Yellowstone 

downriver from I-90 bridge at 
Livingston 

(ii) other waters of 
Hill County: 
Fallon County: 

MAR Notice No. 12-2-122 

Broadwater - exception: Missouri 
downriver from the Broadwater -
Gallatin county line 

the state as follows: 
Beaver Creek Reservoir 
South Sandstone Reservoir 
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(c) The following waters are limited to a controlled no 
wake speed. No wake speed is defined as a speed whereby there 
is no "white" water in the track or path of the vessel or in 
created waves immediate to the vessel: 

Broadwater County: (A) On Canyon Ferry Reservoir: 

carbon County: 

Daniels County: 
Fergus County: 

Flathead County: 

Hill county: 
Lewis & Clark County: 

Lincoln County: 

Missoula County: 

21-11/10/83 

White Earth and Goose Bay, 
within 300 feet of dock or 
as buoyed; 

(A) On Cooney Reservoir: all of 
Willow Creek arm as buoyed; 

(A) Whitetail Reservoir; 
{A) Upper & lower Carter Ponds; 
(B) Crystal Lake, 5:00 a.m. to 

10:00 a.m. and 7:00 p.m. to 
11:00 p.m. each day; 

(A) On Flathead Lake: Bigfork 
Bay; 

(B) Beaver Lake (near Whitefish), 
5:00 a.m. to 10:00 a.m. and 
7:00p.m. to 11:00 p.m. each 
day; 

(A) Beaver Creek Reservoir; 
(A) On Canyon Ferry Reservoir: 

Yacht Basin, Cave Bay, Little 
Hellgate, Magpie Bay & carp 
Bay, within 300 feet of dock 
or as buoyed; 

(B) On Hauser Reservoir: Lake
side Marina and Black Sandy 
Beach; within 300 feet of 
the docks or as buoyed; 

(C) On upper Holter Lake: Gates 
of the Mountains Marina, 
within 300 feet of docks or 
as buoyed; 

(D) On Holter Lake: Bureau of 
Land Management boat landing 
as buoyed; Juniper Bay, Log 
Gulch, Departure Point, Meri
wether Camp, and Holter 
Lake Lodge docks; 

(A) savage Lake during the hours 
of 5:00 a.m. to 10:00 a.m. 
and from 7:00 p.m. to 11:00 
p.m. each day; 

(A) Clearwater River from the out
let of Seeley Lake to the 
first bridge downstream from 
camp Paxson swim dock; 

(B) On Holland Lake: Holland Lake 
Lodge and the Bay Loop camp
ground, within 300 feet or as 
buoyed. 
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(d) The following waters are closed to water skiing: 
Lewis & Clark County: (A} On Saturday & sunday of 

each week and on all legal 
holidays, from the mouth of 
the canyon on upper Holter 
Lake to Gates of the Moun
tains near Mann Gulch, as 
marked; 

Valley County: (A) Fort Peck Dredge Cut Trout 
Pond. 

(e) On the following waters all boats pulling, taking off 
with, and landing water skiers will travel in a general, 
consistent counterclockwise direction: 

Missoula County: Alva Lake, Inez Lake, Seeley Lake. 
(2} This rule has been reviewed and approved by the 

Department of Health and Environmental Sciences. 

AUTH: 87-1-303, 23-1-106(1), MCA; 
IMP: 87-1-303, 23-1-106(1}, MCA. 

4. The Bozeman Ponds and Spring Meadow Lake are being 
closed to the use of motorized vehicles because both bodies 
of water are small and the use of boat motors creates a 
hazardous condition. 

5. The closure at Oddfe1lows Park on the Missouri River 
is to preclude the use of motor boats in an area that is 
designed to facilitate floaters who do not use motors. The 
department anticipates that the use of motors at an area desig
nated for floaters would create a hazardous situation. 

6. The reason for a no wake speed on Beaver Creek 
Reservoir is several reported incidents where the wake of 
larger boats has created a hazardous situation for small boaters. 

7. The justification for disallowing water skiing on the 
Fort Peck Dredge Cut Trout Pond is that the pond is too small 
and contains hidden underwater obstacles making water skiing 
hazardous. 

8. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to Kevin 
c. Meek, Department of Fish, Wildlife and Parks, 1420 East 6th 
Avenue, Helena, Montana 59620, no later than December 9, 1983. 

9. If a person who is directly affected by the proposed 
action wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Mr. Meek no later than December 9, 1983. 

10. If the commission receives requests for a public 
hearing on the proposed amendments from either 10% or 25, which
ever is less, of the persons directly affected; from the 
Administrative Code Committee of the Legislature; from a govern
mental subdivision or agency; or from an association having not 
less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. 
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~;. ''~· "- c~ ;J ,J ( 
S;E~~~~ -s ~ ~EGS~Nt ~~~irman 

Hontana Fish and Game Corrunission 

Certified to the Secretary of State October 27, 1983 
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BEFORE THE FISH AND GAME COMMISSION OF THE 
STATE OF MONTANA 

IN THE MATTER OF THE 
REPEAL of Rule 12.9.202 
relating to Brinkman 
Game Preserve 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED REPEAL OF 

RULE 12.9.202 -
Brinkman Game Preserve 

1. On December 1, 1983, at 7:00p.m., a public hearing 
will be held in the auditorium of the Chester High School, 
in Chester, Montana, to consider the repeal of Rule 12.9.202. 

2. The rule proposed to be repealed can be found on 
page 12-612 of the Administrative Rules of Montana. 

3. The rule is proposed to be repealed because the 
deer population on the preserve has grown to the extent that 
they are causing extensive dama~e to haystacks and fields 
within the preserve. This condition has developed over a 
period of several years. In order to alleviate the damage 
from deer the commission proposes to open the area to hunting 
as is necessary. 

4. Interested persons may present their data, views, or 
arguments orally or in writing at the hearing. Written data, 
views, or arguments may also be submitted to Stan Bradshaw, 
Department of Fish, Wildlife and Parks, 1420 East sixth Avenue, 
Helena, Montana 59620, no later than December 9, 1983. 

5. Stan Bradshaw has been designated to preside over and 
conduct the hearing. 

6. The authority of the agency to repeal the rule is 
based on Sec. 87-1-301 and 87-5-402, MCA, and the rule imple
ments Sec. 87-1-305 and 87-5-401, MCA. 

By: 

Certified to the Secretary of State: October 31, 1983. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules setting standards for 
administration of a program to 
pay treatment costs for victims 
of end-stage renal disease 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULES 

(End-Stage Renal 
Disease Program) 

1. On December 9, 1983, at 1:30 p.m., a public hearing 
will be held in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the adoption of rules 
which set standards for payment of benefits to victims of end
stage renal disease in order to assist them with the costs 
associated with treatment of the disease. 

2. The proposed rules do not replace or modify any sec
tion currently found in the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

RULE I DEFINITIONS 
(1) "Cla~mant" means a person applying for assistance 

from the ESRO. 
( 2) "End stage renal disease" means severe kidney 

disease or kidney failure which is irreversible and permanent, 
and which requires dialysis or kidney transplantation to 
control uremia and maintain life. 

(3) "EOB" means an explanation of benefit form. 
( 4) "ESRO" means the end-stage renal disease program 

administered by the department pursuant to Chapter 692 of the 
1983 Session Laws. 

(5) "Family unit" means the individuals who are depend
ent upon a common primary source of financial support, in
cluding, but not limited to: 

(a) the claimant, 
(b) the claimant's spouse, 
(c) the claimant's natural or adopted children under 18 

years of age, and 
(d) when the claimant is under 18 years of age, the 

claimant's natural or adoptive parents and the claimant's 
siblings living with them. 

(6) "Third party" means a public or private agency which 
is or may be liable to pay all or part of the medical costs 
of a claimant, including, but not limited to, Medicare (Title 
XVIII of the Social Security Act), Medicaid (Title XIX of the 
Social Security Act), a county fund for the medically needy, 
private insurance ( including group health, private health, 
or family health carried by an absent parent, if applicable), 
the Veteran's Administration, CHAMPUS (civilian Health and 
Medical Program of the Uniform Services), the Indian Health 
Service of the U.S. Public Health Service, and the rehabili
tative services of the Department of Social and Rehabili ta
tion Services. 
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(7) "Severe economic imbalance" means deprivation of the 
family unit of the necessities of life, caused by payment of 
expenses for the treatment of renal disease. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE I I APPLICATION PROCEDURES (l) An applicant must: 
(a) Subm~ t an appl~cat~on to the department in writing 

on the form and in the manner prescribed by the department; 
and 

(b) Ensure that the application's witness and certifica
tion of economic need statements are signed prior to submis
sion of the application. 

( 2) Application forms may be obtained from the depar·t
ment. 

(3) Upon receipt, an application will be reviewed by the 
department to determine if it is complete. If it is not com
plete, the department will request the information lacking. 

(4) The department will notify a claimant of the approval 
or denial of his application as soon as possible after the 
department receives either it or all the information needed 
to complete it. 

( 5) The claimant must make a new application for the 
continuation of program benefits at the end of the period 
during which he is entitled to benefits, as determined in 
Rule I II. 

( 6) Upon being determined eligible, the claimant will 
receive an ESRD identification card and identification number 
which may be referred to by vendors in the billing process. 
In order to be valid, the card must be signed on the reverse 
side by the claimant and countersigned by a person authorized 
to sign for the ESRD. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE I I I TIME PERIOD FOR BENEFITS An approved applica
tion ent~ tles the cla~mant to ESRD benefits, to the extent 
the ESRD appropriation allows, for the following periods: 

( l) For one year from the date the claimant first con
tacts the department (by phone, mail, or otherwise) to com
mence application for ESRD benefits, if the claimant is apply
ing for ESRD benefits for the first time or after a period 
during which he was ineligible for or otherwise not receiving 
ESRD benefits . 

( 2) For one year from the end of the prior one-year 
period, if the claimant has been receiving ESRD benefits and 
is applying for continuing benefits. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 
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RULE IV RIGHT TO HEARING Any claimant who is dissatis
fied w1th the act1on on an application may, upon request, have 
a fair hearing in accordance with the procedures prescribed 
for informal proceedings in Section 2-4-604, MCA. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE V NON-FINANCIAL ELIGIBILITY REQUIREMENTS In order 
to part1c1pate in ESRD, the cla1mant apply1ng for benefits 
must: 

(1) Have medical verification of end-stage renal disease 
from a licensed physician who is board eligible or certified 
in nephrology or a related specialty; 

(2) Be on dialysis or have received a kidney transplant; 
and 

(3) Be a resident of the state of Montana. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: sec. 53-6-202, MCA 

RULE VI FINANCIAL ELIGIBILITY REQUIREMENTS In order to 
partic1pate 1n ESRD, the claimant must: 

(1) Take all reasonable steps necessary to apply for and 
utilize any third-party benefits, other than ESRD, to which he 
is or may be entitled; 

(2) Show that he, or the person financially responsible 
for his support, is unable, without creating a severe economic 
imbalance in the family unit to which he belongs, to pay the 
cost of needed care and treatment for end-stage renal disease 
which remains after the third-party benefits which are reason
ably available to him have been exhausted. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE VII ELIGIBLE SERVICES AND SUPPLIES; GENERAL The 
department, to the extent of 1ts appropr~at~on for ESRD, will 
pay for the costs listed in Rules VIII and IX for approved 
ESRD-eligible individuals only if each service or supply is 
directly related to end-stage renal disease, medically neces
sary, ordered by a physician, and provided after the time the 
individual in question first contacts the department (in 
person, by mail, or by phone) to apply for ESRD benefits. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE VIII ELIGIBLE SERVICES AND SUPPLIES FOR PARTICIPANT 
NOT RECEIVING MEDICAID BENEFITS The cost of the follow1ng 
serv~ces and supplies may be paid by ESRD for individuals who 
are not receiving Medicaid benefits: 

(1) For home dialysis: 
(a) Insertion of and maintenance of access site; 
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(b) 
dialysis 

(c) 
supplies; 

Training the patient to implement and maintain home 
(excluding room, board, and travel expenses); 
Rental and/or purchase of dialysis machine and 

(d) Repairs to dialysis equipment; 
(e) Modification of existing plumbing and wiring, at 

the cost represented by the lowest of three bids submitted to 
the department; 

(f) Supplies for home dialysis; 
(g) Physician and hospital service for maintenance of 

home dialysis. 
(2) The following medications: 
(a) Hepatitis vaccine; 
(b) Gamma globulin; 
(c) Whole blood; 
(d) Hyperphosphatemia (phosphate binders) drugs; 
(e) Hypocalcemia drugs; 
(f) Vitamins with iron and/or folic acid; 
(g) Vitamin D preparations; 
(h) Steroids (transplant patients only); 
(i) Immunosuppressants (transplant patients only); 
( j) Antibiotics for peri toni tis associated with peri

toneal dialysis (CAPO). 
(3) For renal transplant patients, only if ESRD is 

notified within 72 hours after the patient is admitted to a 
hospital for the transplant: 

(a) Preliminary work-up and medical costs of the trans
plant; 

(b) Transportation of the patient to and from the site 
where the transplant takes place, in the cheapest manner 
medically appropriate, taking into account necessary time 
constraints in each individual case (e.g. , emergency trans
port may be necessary in place of commercial carrier if the 
transplant deadline is imminent). 

(4) Center dialysis, if its use in place of home dialy
sis is medically justified in writing by a physician. 
Al~HORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE IX ELIGIBLE SERVICES AND SUPPLIES FOR PARTICIPANT 
RECEIVING MEDICAID BENEFITS If an ESRD-ehgible l.ndl.vidual 
l.S also recel.vl.ng Medl.cal.d benefits, ESRD will pay only for 
the cost of the following medications: 

(1) Hyperphosphatemia (phosphate binders) drugs; 
(2) Vitamins with iron and/or folic acid; 
(3) Vitamin D preparations. 

AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE X NON-ELIGIBLE SERVICES The cost of the following 
services and supplJ.es l.s not ell.gl.ble for payment from ESRO: 

( 1) Attendant or "back-up" person; 
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Drugs not specifically listed in Rule VIII as 
medications; 

Transportation for anyone other than a transplant 

( 4) services provided which are not related to kidney 
condition, e.g., epistaxis, otitis media, diabetes, eye exam
inations, and heart evaluations; 

(5) Medicare premiums; 
( 6) Hospital in-patient care of over 60 days unless 

specifically justified as ESRD-related (e.g., not due to 
chronic debilitating disease other than renal disease). 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE XI DOCUMENTATION OF CLAIMS A claim for ESRD re
imbursement, ~n order to be re~mbursable, must contain, or be 
accompanied by, the following documentation: 

( 1) Each claim for any reimbursable service or supply 
must contain: 

(a) The patient's name and address; and 
(b) The provider's federal tax identification number. 
( 2) A physician service claim must be: 
(a) Submitted and itemized on a completed universal 

health insurance claim form approved by the American Medical 
Association's Council on Medical Services, with the assignment 
box checked yes to indicate that the physician agrees not to 
bill the ESRD patient for any portion of the cost of the 
service which exceeds the Medicare allowance for that service. 

(b) Accompanied by a completed Medicare EOB and an EOB 
from any private insurance which the patient might have which 
covers the service in question. 

(3) A hospital service claim (in-patient or out-patient) 
must be: 

(a) 
approved 
accepted 
tion. 

Submitted on the uni versa! hospital insurance form 
by the Health Insurance Association of America and 
for hospital use by the American Hospital Associ a-

(b) Accompanied by an itemized statement, Medicare EOB, 
and an EOB from any private insurance which the patient might 
have which covers the service in question. 

( 4) A claim for dialysis supplies must be accompanied 
by an itemized statement from the supplier, proper invoice 
numbers, Medicare EOBs and the EOBs from any private insurance 
which the patient might have which covers purchase of the 
supplies in question. 

( 5) A claim for drugs must be submitted with either 
itemized drug charge slips or a Medicaid drug claim form. 

(6) A claim for any ESRD-eligible service or supply 
other than one of those listed in subsections (2) through (5) 
above must be submitted with an itemized statement or bill, 
plus a Medicare EOB. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 
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RULE XII CONDITIONS OF CLAIM PAYMENT Payment of a claim 
will be made only: 

( 1) To the provider of the service or supply for which 
a claim is made. 

( 2) To a provider of a service or supply who refrains 
from billing the ESRD patient for any portion of the cost of 
the service or supply which exceeds the Medicare allowance for 
that service or supply. 

(3) After all other reasonably available sources of pay
ment for that service or supply, such as Medicare or private 
insurance, have either paid in part or denied payment for the 
service or supply in question. 

( 4) For the portion of the cost of an ESRD-eligible 
service or supply which does not exceed the amount allowed by 
Medicare for that service or supply. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE XIII PRIORITY OF PAYMENT To the extent of the ESRD 
appropriation for a gJ.ven fJ.scal year, bills received by the 
department during that fiscal year will be paid according to 
the date ESRD receives them, the first bills received being 
the first paid. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

RULE XIV NOTICE OF END OF ESRD BENEFITS Whenever it 
appears that the ESRD approprJ.atJ.on for the fiscal year in 
question will be used up before the end of that fiscal year, 
the department will provide a news release to each major wire 
service serving Montana announcing the imminent cessation of 
benefits. 
AUTHORITY: Sec. 53-6-202, MCA 
IMPLEMENTING: Sec. 53-6-202, MCA 

4. The Department is proposing these rules because the 
1983 legislature, in Senate Bill 418 transferring the program 
from the Department of Social and Rehabilitation services to 
the Department of Health and Environmental Sciences, directed 
DHES to replace SRS' rules (codified in the bill for temporary 
use) with rules of its own. 

The rules proposed are reasonably necessary for the fol
lowing reasons: 

(a) Application procedures and time frames are needed 
to clarify how claimants apply for benefits and how long the 
benefits last. 

(b) A hearing procedure is needed to provide a remedy 
for claimants to protest an unfavorable application decision. 

(c) Eligibility standards are needed to spread limited 
funds among those most needing them for costs of handling 
their disease. 
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(d) Specification and limitation of the services and 
supplies which will be paid for by the program are needed so 
that the limited available funding is spent on the services 
and supplies directly related to and necessary for treatment 
of end-stage renal disease, instead of peripheral or unrelated 
expenses. 

(e) Bill documentation requirements and payment condi
tions are needed to verify the nature of and necessity for 
billed i terns, to ensure payments go directly to those due 
them, to limit the fee which may be charged to a reasonable 
level, to assure that ESRD beneficiaries are not forced to 
pay costs above that level, and to ensure that the ESRD pro
gram is used to supplement other available payment sources 
rather than as a primary funding source. 

(f) Since available funding is likely not to last a full 
fiscal year, rules are needed to indicate which bills will be 
paid first and how beneficiaries and providers will be warned 
benefits are terminat.ing. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena, 
Montana, no later than December 9, 1983. 

6. Robert L. Solomon, cogswell Building, Capitol Complex, 
Helena, Montana, has been designated to preside over and con
duct the hearing. 

7. The authority of the Department to make the proposed 
rules is based on section 53-6-202, MCA, and the rules imple
ment section 53-6-202, MCA. 

Certified to the Secretary of State October 31, 1983 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.32.103 and 16.32.106, 
the repeal of rules 16.32.104 and 
16.32.105, and the adoption of new 
rules I through VI relating to 
certificate of need application 
forms and health care facility 
annual reporting forms 

To: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION, AMENDMENT AND 

REPEAL OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 19, 1983, the department proposes to 
amend rules 16.32.103 and 16.32.106, to repeal rules 16.32.104 
and 16.32.105, and to adopt new rules I through VI relating to 
certificate of need application forms and annual reporting 
forms for health care facilities. 

2. The rules proposed to be repealed can be found on 
pages 16-1395-16-1410 of the Administrative Rules of Montana. 

3. The proposed new rules set forth the information 
which must be provided on certificate of need letters of 
intent and application forms and on annual report forms sub
mitted by hospitals, long-term care facilities, home health 
agencies, and alcohol and drug treatment facilities. Copies 
of the complete text of the proposed rules may be obtained by 
contacting Gary Rose, Health Planning and Resource Development 
Bureau, Department of Health and Environmental Sciences, 1400 
Broadway, Helena, Montana, 59620. 

4. In order to conform certificate of need review pro
cedures to the legislative changes enacted by the 1983 legis
lative session, the department has revised the forms for 
certificate of need letters of intent and applications. The 
new rules simply codify the information which is requested on 
the application forms. The new rules replace 16.32.104 and 
16.32.105, which are being repealed, and they replace portions 
of 16.32.103 and 16.32.106, which portions are being deleted 
from those rules. The new rules also codify information which 
is presently requested by the department on annual reporting 
forms submitted by health care facilities. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed adoption, amendment, and 
repeal in writing to Gary Rose, Health Planning and Resource 
Development Bureau, Department of Health and Environmental 
Sciences, 1400 Broadway, Helena, Montana, 59620, no later than 
December 12, 1983. 

6. The authority of the department to repeal the rules 
is based on sections 50-5-103, 50-5-302, and 2-4-201, MCA, and 
implement sections 50-5-302 and 50-5-106, MCA. The authority 
and implementing sections for the proposed amendments and new 
rules are stated at the end of those rules.~, 

, 'I A/. 
............ ~~ ... /./ "-~"" .. ~d-f"........ 7d'6 

OHN DRYNAN .D., D rector 
Certified to the Secretary of State o6tober 31, 1983 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules I through VIII relating 
to licensure of cesspool, septic 
tank and privy cleaners 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR ADOPTION OF RULES 

(Cesspool, Septic Tank 
and Privy Cleaners) 

1. On December 9, 1983, at 1:30 p.m., a public hearing 
will be held in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the adoption of rules 
I through VI II concerning the licensure of cesspool, septic 
tank and privy cleaners. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of 
Montana. 

3. The proposed rules provide as follows: 

RULE I PURPOSE The purpose of this sub-chapter is to 
provide standards for the licensure of cesspool, septic tank 
and privy cleaning businesses; and to establish uniform re
quirements for disposal sites receiving septage. 
AUTHORITY: Sec. 37-41-103, MCA 
IMPLEMENTING: Title 37, Chapter 41, MCA 

RULE II DEFINITIONS 
section 37-41-104, MCA, 
this sub-chapter: 

In addition to the definitions in 
the following definitions apply in 

( 1) "Crops for direct human consumption" means crops 
that are consumed by humans without processing to minimize 
pathogens prior to distribution to the consumer. 

(2) "Incorporated into the soil" means the injection of 
solid waste beneath the surface of the soil or the mixing of 
septage with the surface soil. 

(3) "Processes to further reduce pathogens" and 
"processes to significantly reduce pathogens" means processes 
described in RULE VI which are determined by the department to 
provide adequate treatment of septage prior to land surface 
application or incorporation into the soil. 

(4) "Trenching or burial operation" means the placement 
of septage in a trench or other natural or man-made depression 
and the covering with soil or other suitable material at the 
end of each operating day such that the septage wastes do not 
migrate to the surface. 
AUTHORITY: Sec. 37-41-103, MCA 
IMPLEMENTING: Title 37, Chapter 41, MCA 

RULE III LICENSURE; DURATION OF LICENSE; FEES (1) Ex
cept as provided in sect~on 37-41-105, MCA, any person wishing 
to engage in the business of cleaning cesspools, septic tanks, 
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or pr1v1es and disposal of septage therefrom shall first sub
mit an application for a license to the department on a form 
provided by the department. such forms shall require at least 
the following information if applicable: 

(a) full name and business address of the applicant; 
(b) list of counties in which business is to be con

ducted; 
(c) list of permanent disposal site(s) in service 

area(s); 
(d) estimated volume of septage to be disposed of at 

each disposal site; 
(e) pertinent water quality information at each disposal 

site; 
(f) geological and soil information at each disposal 

site; 
(g) present uses of lands adjacent to each disposal 

site; 
(h) zoning information for each disposal site; 
(i) proposed disposal operation and maintenance plan for 

each disposal site including provisions for access control, if 
necessary; and 

(j) certification by a local health officer or his 
designated representative in each county in which the appli
cant's business is to be conducted that proposed disposal 
sites to be used by the applicant meet all applicable state 
and local requirements. 

(2) The exclusion provided in section 37-41-105, MCA, is 
available only to private individuals wishing to dispose of 
their own septage on privately owned land. 

(3) A cesspool, septic tank and privy cleaning license 
expires on December 31 of each calendar year or when revoked 
by the department in accordance with section 37-41-211, MCA. 

(4) A license is not transferable, and the license must 
be surrendered to the department in the event that the 
licensee ceases to do business. 

(5) During the term of the license, the licensee may add 
new disposal sites to the service area with the approval of 
the department and after fulfilling the requirements of sub
section (l)(j) of this rule. 

(6) A license fee of $25 is required for each new or 
renewal license, except as provided in section 37-41-202, MCA. 

(7) The license fee is payable to the department at the 
time the license application is submitted to the department. 

(8) Annually, the department shall return 80% of all 
license fees collected to the counties in which the licensees 
reside. 

(a) The county portion of license fees shall be de
posited with the county treasurer. 

(b) The department shall deposit 20% of the license fees 
collected in the state general fund as they are received from 
applicants. 
AUTHORITY: Sec. 37-41-103, MCA 
IMPLEMENTING: Sec. 37-41-201, 37-41-202, MCA 
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RULE IV PROCESSING OF LICENSE APPLICATIONS (1) The 
department shall review each submitted application to insure 
that it is complete. If addi tiona! information is required, 
the department shall notify the applicant in writing and shall 
postpone processing the application until the additional 
information requested is received and the application is 
complete. If the requested additional information is not 
received within 90 days after the applicant has been notified, 
a new application must be submitted. 

(2) The department shall review the completed applica
tion and relevant information and make a decision based on the 
applicant's apparent ability to comply with the act and this 
sub-chapter. 

( 3) The department's decision to grant a license may 
include such special conditions imposed pursuant to RULES 
VI, VI I and VI I I, as are considered necessary to protect 
public health and avoid public nuisances. 

(4) An applicant who wishes to protest a condition im
posed on his license may, within 30 days after receipt of 
notice of the department's action, request a hearing before 
the department, pursuant to the procedures provided in section 
37-41-211, MCA. 
AUTHORITY: Sec. 37-41-103, MCA 
IMPLEMENTING: Sec. 37-41-201, 37-41-202, 37-41-211, MCA 

RULE V INSPECTIONS AND ENFORCEMENT (1) the department 
and local health ofhcers or local designated health repre
sentatives may conduct inspections of disposal facilities 
receiving septage. 

(2) If, after an inspection, the department or local 
health officer determines that a violation of the act or this 
sub-chapter is occurring, it shall notify the licensee of the 
nature of the violation. 

(3) Depending upon the severity of the violation, the 
department or local health offcer may seek a compliance sched
ule from the 1 icensee or initiate proceedings to revoke the 
license. 
AUTHORITY: Sec. 37-41-103, MCA 
IMPLEMENTING: Sec. 37-41-212, MCA 

RULE VI OPERATION AND MAINTENANCE REQUIREMENTS 
( 1) Septage that is applied to the land surface or in

corporated into the soil is subject to the following require
ments: 

(a) If no crops for direct human consumption will be 
grown on the site within 18 months subsequent to application 
or incorporation: 

(i) the septage must be treated by a process to signifi
cantly reduce pathogens; or 
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(ii)(A) public access 
adequately controlled during 
at least 12 months after the 
tion of septage; and 

to the disposal site must be 
the period of disposal and for 
final application or incorpora-

(B) grazing by animals whose products are consumed by 
humans must be prevented on the disposal site during the 
period of disposal and for at least one month after the final 
application or incorporation. 

(b) If crops for direct human consumption will be grown 
on the site within 18 months subsequent to application or in
corporation: 

(i) If there will be contact between the septage and the 
edible portion of the crop, the septage must be treated by a 
process to further reduce pathogens prior to application or 
incorporation. 

(ii) If there will be no contact between the septage and 
the edible portion of the crop, the septage must be treated by 
a process to significantly reduce pathogens prior to applica
tion or incorporation, and access control as described in 
subsections (l)(a)(ii)(A) and (B) must be provided. 

(2) septage that is disposed in a trench or burial 
operation must be: 

(a) placed in Class II disposal facilities licensed by 
the department pursuant to ARM 16.14.501 et ~ and author
ized by the department to receive septage, ·liquid or semi
liquid waste; 

(b) placed in a trench or man-made depression which is 
approved by the department and the local health officer or 
his representative and operated in conformance with subsec
tion (3) below; or 

(c) placed in an approved waste water treatment 
facility. 

( 3) Trench or burial operations receiving septage pur
suant to subsection (2)(b), above, shall: 

(a) cover in-place septage with sui table soil or other 
material at the end of each operating day. 

(i) Depth of cover will be determined by the department 
on a case-by-case basis but in all cases must be of sufficient 
depth to insure that septage does not migrate to the ground 
surface. 

(b) Confine the dumping of septage to areas within the 
disposal site. Confining of septage must be provided by: 

(i) supervision; 
( ii) fencing; 
(iii) signs; or 
(iv) similar means approved by the department. 
(c) Effectively control flies and other insects. 
(4) Where methods other than trench or burial operations 

are proposed to dispose of septage, the licensee or applicant 
must demonstrate to the department 1 s satisfaction that such 
disposal methods pose no danger to the public 1 s health or 
safety, or to the environment. 
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( 5) For the purposes of this rule, "processes to sig
nificantly reduce pathogens" means any of the following: 

(a) Aerobic digestion. The process is conducted by 
agitating septage with air or oxygen to maintain aerobic con
ditions at residence times ranging from 60 days at 15" C to 
40 days at 20° c, with a volatile solids reduction of at least 
38 percent. 

(b) Air drying. Liquid septage is allowed to drain 
and/or dry on underdrained sand beds, or paved or unpaved 
basins in which the septage is at a depth of nine inches. 
A minimum of three months is needed, during two months of 
which temperatures average on a daily basis above 0° C. 

(c) Anaerobic digestion. The process is conducted in 
the absence of air at residence times ranging from 60 days at 
20° C to 15 days at 35° to 55° C, with a volatile solids 
reduction of at least 38 percent. 

(d) Composting. Using the within-vessel, static aerated 
pile or windrow composting methods, the septage is maintained 
at minimum operating conditions of 40° C for 5 days. For four 
hours during this period the temperature must exceed 55° c. 

(e) Lime stabilizaton. Sufficient lime is added to pro
duce a pH of 12 after 2 hours of contact. 

(f) Other methods or operating conditions may be accept
able if pathogens and vector attracton of the waste (volatile 
solids) are reduced to an extent equivalent to the reduction 
achieved by any of the methods described in subsection (5)(a) 
through (f) . 

(6) For the purposes of this rule, "processes to further 
reduce pathogens" means any of the following: 

(a) Composting: Using the within-vessel composting 
method, the solid waste is maintained at operating conditions 
of 55° C or greater for three days. Using the static aerated 
pile composting method, the solid waste is maintained at 
operating conditions of 55° C or greater for three days. 
Using the windrow composting method, the solid waste attained 
a temperature of 55° C or greater for at least 15 days during 
the composting period. Also, during the high temperature 
period, there will be a minimum of five turnings of the 
windrow. 

(b) Heat drying. Dewatered septage is dried by direct 
or indirect contact with hot gases, and moisture content is 
reduced to 10 percent or lower. Sludge particles reach 
temperatures well in excess of 80° C, or the wet bulb tempera
ture of the gas stream in contact with the sludge at the point 
where it leaves the dryer is in excess of 80° C. 

(c) Heat treatment. Liquid septage is heated to temper
atures of 180° c for 30 minutes. 

(d) Thermophilic aerobic digestion. Liquid septage is 
agitated with air or oxygen to maintain aerobic conditions at 
residence times of 10 days at 55-60° C, with a volatile solids 
reduction of at least 38 percent. 
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(e) Other methods or operating conditions may be accept
able if pathogens and vector attraction of the waste (volatile 
solids) are reduced to an extent equivalent to the reduction 
achived by any of the methods described in subsectons (6)(a) 
through (d) . 

(7) Any of the processes listed below, if added to the 
processes described in subsection ( 5), further reduce patho
gens. Because the processes listed below, on their own, do 
not reduce the attraction of disease vectors, they are only 
add-on in nature. 

(a) Beta ray irradiation: Septage is irradiated with 
beta rays from an accelerator at dosages of at least 1. 0 
megarad at room temperature (ca. 20° c.) 

(b) Gamma ray irradiation: Septage is irradiated with 
gamma rays from certain isotopes, such as 60cobalt and 
136cesium, at dosages of at least 1.0 megarad at room tempera
ture (ca. 20° C). 

(c) Pasteurizaton: Septage is maintained for at least 
30 minutes at a minimum temperature of 70° c. 

(d) Other methods or operating conditions may be accept
able if pathogens are reduced to an extent equivalent to the 
reduction achieved by any of the above add-on methods. 
AUTHORITY: Sec. 37-41-103, 75-10-204, MCA 
IMPLEMENTING: Sec. 37-41-103, 75-10-204, MCA 

RULE VII SPECIFIC SITE CRITERIA ( 1) There must be no 
occupJ.ed buJ.ldJ.ng or drJ.nkl.ng water supply well within 500 
feet of the land application area. 

(2) There must be no state, federal, county or city 
maintained highways or roads or surface water bodies, within 
500 feet of the land application area. 

( 3) Topographical slopes on cultivated fields must be 
no more than 4 percent. Slopes on sodded fields must be no 
more than a percent. Forest slopes must be no more than a 
percent for year-round operations but for seasonal'operation, 
forest slopes up to 14 percent may be acceptable. 

(4) If trench or burial disposal is used, there must be 
at least twenty feet of separation between the septage and the 
groundwater with no soil percolation rate within this zone 
exceeding 1\ inches per hour. 

(5) If septage is applied to the land surface or incor
porated into the soil, there must be at least ten feet separa
tion between the septage and the ground water. 
AUTHORITY: Sec. 37-41-103, MCA 
IMPLEMENTING: Sec. 37-41-103, MCA. 

RULE VIII SPECIAL CONDITIONS The department may, in 
indivJ.dual cases, place more or less restrictive criteria 
on septage treatment processes and individual land incorpora
tion and disposal sites, taking into account proximity to 
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population centers, volume of septage and soil types, and 
considering the objectives of protecting public health and 
avoiding public nuisances. 
AUTHORITY: Sec. 37-41-103, 75-10-204, MCA 
IMPLEMENTING: Sec. 37-41-103, 75-10-204, MCA 

4. These rules are adopted in compliance with Ch. 556, 
Laws of 1983, which amended Title 37, Chapter 41, MCA. That 
legislation substantially changed the procedures and the de
partment's responsibilities regarding licensure of cesspool, 
septic tank and privy cleaners, and directed the department to 
adopt rules to implement the law. The rules are necessary in 
order to establish procedures and criteria for licensure, con
ditions of licensure, requirements for treatment of septage, 
and disposal site selection criteria, all of which are 
designed to protect public health and to prevent the creation 
of public nuisances. 

5. Interested persons may present their data, views, 
or arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Robert L. Solomon, Cogswell Building, Capitol Complex, Helena, 
Montana, 59620, no later than December 14, 1983. 

6. Robert L. Solomon, Cogswell Building, Capitol Complex, 
Helena, MT, has been designated to preside over and conduct 
the hearing. 

7. The authority of the Department to make the proposed 
rules is based on section 37-41-103, MCA and the rules imple
ment Title 37, chapter 41, MCA. 

Certified to the Secretary of State October 31, 1983 
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BEFORE THE DEPARTMENT OF HIGHWAYS 
OF 'l'HE STATE OF MONTANA 

In the matter of the repeal 
of Rule 18.5.106, relating 
to design requirements for 
access driveways 

TO: All Interested Persons: 

NOTICE OF PROPOSED REPEAL 
OF RULE 18.5.106, 
RELATING TO DESIGN 
REQUIREMENTS FOR ACCESS 
DRIVEWAYS 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 12, 1983, the Department of Highways 
proposes to repeal rule 18.5.106, which provides design 
requirements for access driveways. 

2. The rule proposed to be repealed is on page 18-69 
of the Administrative Rules of Montana. 

3. The agency proposes to repeal this rule because 
Rule 18.5.106 is outdated hy and repetitious of newly 
adopted Rule 18.5.112. Repeal of the section was 
inadvertently omitted from the revisions made in July, 
1983. 

4. Interested parties may suhmit their data, views, 
or arguments concerning the proposed repeal in writing to 
Stephen C. Kologi, P.E., Ch~ef, Preconstruction Bureau, 
Montana Department of Highways, 2701 Prospect Avenue, 
Helena, MT 59620, no later than December 10, 1983. 

5. If a person who is directly affected by the 
proposed repeal wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to Stephen c. 
Kologi, P.E., Chief, Preconstruction Bureau, Montana 
Department of Highways, 2701 Prospect Avenue, Helena, 
MT 59620, no later than December 10, 1983. 

6. If the agency receives requests for a public 
hearing on the proposed repeal from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed repeal; from the Administrative Code Commit
tee of the Legislature; from a governmental subdivision or 
agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of the persons directly affected has been determined 
to be in excess of 25 persons based on the percentage of 
the state population requiring direct access onto state 
maintained highways. 
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7. The authority of the department to make the 
proposed rule is based on section 60-2-201, MCA, and the 
rule implements sections 60-2-201, MCA. 

Gary J. Wicks 

By; J;y!ii· 
Certified to the Secretary of State October 31, 1983. 
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BEFORE THE DEPARTMENT AND BOARD 
OF NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

* * * * * * * * * * 
IN THE MATTER OF THE ADOPTION OF ) 
PROCEDURAL RULES FOR CONTESTED CASE ) 
HEARINGS HELD BY THE DEPARTMENT OF ) ON 
NATURAL RESOURCES AND CONSERVATION ) 
PURSUANT TO TITLE 85, CHAPTER 2, MCA) 

TO: All Interested Persons 

NOTICE OF 
PUBLIC HEARINGS 

PROPOSED ADOPTION OF 
PROCEDURAL RULES 

1. On December 1, 6, a, and 15, 1983, public hearings 
will be held to consider the adoption of new rules and the 
amendment of ARM 36.2.101 pertaining to procedural rules. The 
proposed new rules and amendment set forth procedural rules 
for contested case hearings held by the Department of Natural 
Resources and Conservation pursuant to Title 85, chapter 2, 
MCA. The proposed rules will not govern any proceedings 
conducted by the Board of Natural Resources and Conservation 
pursuant to Title 85, chapter 2, MCA. The public hearings 
will be held as follows: 

1. December 1. 1983, at 7 p.m., in the Auditorium of 
the Social and Rehabilitation Services Building, 111 
Sanders, ~. Montana. 

2. December 6. 1983, at 7 p.m., in the Kalispell Field 
Office, 3220 Highway 93 South, Kalispell, Montana. 

3. December 8. 1983, at 7 p.m., in the Legion Room of 
the City Hall, 39 south 2 E, MAltA, Montana. 

4. December 15, 1983, at 7 p.m., in Room 201, at the 
County Courthouse, the corner of 3rd Avenue N and 
27th Street, Billings, Montana. 

2. The proposed rules will supersede ARM 36.2.101 for 
contested case hearings held by the Department of Natural 
Resources and Conservation pursuant to Title 85, chapter 2, 
MCA. The Department of Natural Resources and Conservation has 
adopted the Attorney General's model rules in ARM 36.2.101 and 
is now proposing to amend ARM 36.2.101 to limit its 
application in light of the proposed new procedural rules. 

3. The proposed new rules and the proposed amendment to 
ARM- 36.2.101 provide as follows: 
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RULE I SCOPE AND PURPOSE The procedures contained 
herein shall govern the contested case proceedings conducted 
by the department of natural resources and conservation 
pursuant to MONTANA CODE ANNOTATED (MCAJ Title 85, chapter 2. 
The Attorney General's Model Rules for conducting contested 
case proceedings, adopted by the department at Administrative 
Rules of Montana <ARMJ §36.2.101, shall not apply to 
proceedings conducted by the department pursuant to MCA Title 
85, chapter 2 and are superseded for that purpose only. These 
rules do not govern any proceedings conducted by the board of 
natural resources and conservation pursuant to MCA Title 85, 
chapter 2. 

AUTH: 2-4-201(2) and 
85-2-113(2), MCA 

IMP: 2-4-201(2) and 
85-2-113(2), MCA 

RULE II DEFINITIONS As used in these rules, the 
following definitions apply: 

(ll "Applicant" means a person who filed an application. 
(2) "Application" means any application which has been 

filed pursuant to MCA Title 85, chapter 2 for appropriating 
water or changing appropriation rights. 

(3) "Board" means the board of natural resources and 
conservation. 

(4) "Department" means the department of natural 
resources and conservation. (MCA S 85-2-102(6) 

( 5) "Director• means the director of the department or 
his designee. 

(6J "Final decision-making" means all events after the 
issuance of a proposal for decision necessary to the 
completion of a final order. 

(7J "Hearing Examiner" means the person or persons 
assigned by the director to hear the contested case and to 
participate in the final decision-making process. 

(8l •Notice of Application• means the notice prepared and 
published by the department pursuant to MCA §85-2-307. 

(9) "Objection" means an objection to an application 
filed in accordance with MCA Title 85, chapter 2. 

<10) •objector" means a person who filed an objection. 
(11) "Party• means those persons who are applicants, 

timely objectors, petitioners or permittees under MCA Title 
85, chapter 2, parts 3, 4, 5 and 8 and are entitled as of 
lawful right to a contested case hearing. The term •party" 
shall include the department when it is acting by and through 
staff participating in a proceeding. Staff participating in a 
proceeding shall have the full rights and responsibilities of 
a party under these rules and shall be bound by RULE XXX. 

(12) "Permit" means a permit to appropriate water issued 
by the department under MCA Title 85, chapter 2, part 3. 
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(13) "Person" means an individual, association, 
partnership, corporation, state agency, political subdivision, 
the United States or any agency thereof, or any other entity. 
(MCA § 85-2-102(10) 

(14) "Petition• means the document filed with the 
department pursuant to MCA §85-2-505(2). 

<15) "Proceeding• means all events, including prehearing 
conferences, hearings, orders, and proposals for decision, 
necessary to the completion of the hearing process. 

(16) •service; serve• means personal, service or service by 
first class United States mail, postage prepaid and addressed 
to the party at his last known address. An affidavit of 
service shall be made by the person making such service. 
Service by mail is complete upon the placing of the item to be 
served in the mail. Agencies of the state of Montana may also 
serve by depositing the item to be served with the mail and 
distribution section, general services division, department of 
administration. 

<17) •staff" means a person employed or retained by the 
department. 

(181 "Timely objector• means a person who filed an 
objection to an application with the department by the date 
specified in the notice of application. Objections that are 
postmarked on or before or personally delivered by the date 
specified in the notice of application shall be deemed as 
timely filed. 

(191 "Untimely objector• means a person who did not file 
an objection to an application by the date specified in the 
notice of application, but who objects to an application 
sometime thereafter. 

AUTH: 2-4-201(2) and 
85-2-113(21, MCA 

IMP: 2-4-201(2) and 
85-2-113(2), MCA 

RULE Ill HEARING EXAMINERS (1) Assignment. When the 
department orders a contested case hearing, the director shall 
assign a hearing examiner to hear the case. The file that is 
submitted to the hearing examiner, subsequent to the 
assignment of the case, shall contain only the parties' 
applications, notices of applications, petitions, objections 
to applications, or permits under consideration to be modified 
or revoked. After reviewing the file, the hearing examiner 
shall contact the parties and advise them as to the location 
and time during which a hearing should be held. Except as 
required under the circumstances of RULE XXXI!, no hearing 
shall be scheduled on a Saturday, Sunday or legal holiday. 

(2) ~. Consistent with law, the hearing examiner 
shall perform the following duties: 

(al regulate the course of the hearing, including the 
scheduling, recessing, reconvening and adjournment thereof; 
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(bl grant or deny motions for discovery including the 
taking of depositions; 

(c) receive and act upon requests for subpoenas where 
appropriate; 

(d) hear and rule on motions; 
(el preside at the contested case hearing; 
(fl administer oaths and affirmations; 
(gl grant or deny requests for continuances; 
(hl examine witnesses where he deems it necessary to make 

a complete record; 
(il rule upon offers of proof and receive evidence; 
(jl make preliminary, interlocutory or other orders as he 

deems appropriate; 
(kl recommend a summary disposition of any part of the 

case where there is no genuine issue as to any material fact 
or recommend dillmissal where the case or any part thereof has 
become moot or for other reasons; 

(ll require testimony, upon the motion of a party or upon 
his own motion, to be prefiled in whole or in part when 
prefiling will expedite the hearing and the interests of the 
parties will not be prejudiced substantially; 

(m) hold conferences for settlement, simplification of 
the issues, or any other proper purpose; 

(nl appoint a staff expert; 
(ol prepare a proposal for decision containing findings 

of fact, conclusions of law and a proposed order; 
, (pl after issuing the proposal for decision, participate 

in the final decision-making process; 
!ql do all things necessary and proper to the performance 

of the foregoing, and 
!rl as authorized by law and rule, perform such other 

duties as well as any that may be delegated to him by the 
director. 

AUTH: 2-4-201(21 and 
85-2-113(2), MCA 

IMP: 2-4-611, 2-4-612, 
and 2-4-621, MCA 

RULE IV COMMENCEMENT OF A CONTESTED CASE A contested 
case is commenced, subsequent to the assignment of a hearing 
examiner, by the service of a notice of and order for hearing 
by the director. 

(ll ~he notice and order. A notice of and order for 
hearing, which shall be a single document, shall be served 
upon all parties and shall contain, but not be limited to, the 
following: 

(al the time, date, place, and nature of the hearing; 
(b) name, address and telephone number of the hearing 

examiner; 
(cl a statement of the legal authority and jurisdiction 

under which the hearing is to be held: 
(dl a reference to the particular sections of the 

statutes and rules involved; 
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(e) a short and plain statement of the matters asserted; 
For an application or petition, the matters asserted shall be 
whether the application or petition meets the statutory 
requisites, For revocation or modification of a permit, the 
matters asserted are the grounds for revocation or 
modification; 

(f) notification of the right of the parties to be 
represented by legal counsel or appear on their own behal£1 

<gl a citation to these procedural rules and to the 
contested case provisions of MCA Title 2, chapter 4, part 6; 

(b) a statement that a formal proceeding may be waived 
pursuant to MCA S2-4-603; 

Cil a statement advising parties that if any party fails 
to appear at the hearing, the party will be in default; and a 
statement which explains the possible results of a default; 

(2) Seryjce. The notice of and order for hearing shall 
be served not less than 30 days prior. to the hearing. 
Provided, however, that a shorter time period may be allowed 
when the hearing examiner determines, on the basis of the 
parties' applications and objections to applications, that the 
parties will not be substantially prejudiced by a shorter 
time. (Note: SS (1) (a) (c) {d) (1st sentence (e) <hJ of this 
rule are codified at MCA § 2-4-601(2) (a-e). 

AUTH: 2-4-201(2) and IMP: 2-4-601, MCA 
85-2-113(2), MCA 

RULE V TBE NQTICE OF APPLICATION (1) Duty of 
applicant. Before the notice of application is published, the 
department shall send a copy of the notice of application to 
the applicant for his review. The applicant shall have the 
duty and responsibility at all times to make certain that the 
information published in the notice of application is correct 
and conforms with the filed application. 

(2) When republication of the notice of application is 
necessary. When either during the time the notice of 
application is being published or at any subsequent time, the 
department discovers that the notice of application omits or 
erroneously describes the period of appropriation or the total 
amount appropriated <rate of flow or volume) 1 the place of 
diversion, place of use, purpose of use or place of storage; 
which are claimed by the applicant in his filed application 
and which the department determines to be material errors or 
material omissions, the notice of application shall be 
republished to correct such material omissions or material 
errors. The determination of whether an omission or error is 
material shall be made by the hearing examiner. If the 
hearing examiner makes the determination that the omissions or 
errors are not material, the applicant has the discretion to 
republish the notice of application. 
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(3) The defective notice of application and its effect on 
scheduled hearings. When the notice of application is 
republished, scheduled hearings shall be continued until the 
time period for filing objections <as set forth in the 
republished notice of application) has expired, unless all the 
parties agree (a) to participate in the scheduled hearings and 
(b) to waive their right to file objections to the republished 
notice of application. Regardless of the parties' agreement, 
when additional timely objections are filed in response to the 
republished notice of application, the hearing examiner shall 
hold such hearings as are necessary to allow the additional 
timely objectors an opportunity to exercise their _rights under 
these rules. Further, upon writ ten request by any additional 
timely objector, the hearing examiner shall order that 
transcripts of any hearings (including prehearing conferences) 
held prior to or during the time the notice of application is 
being republished, be prepared and be made available to the 
additional timely objector. Except as provided above, no 
other action shall be taken in the case by the hearing 
examiner or any final decision-makers until the time period 
for filing objections (as set forth in the republished notice 
of application> has expired. 

(4) ~. The cost of republishing the notice of 
application shall be paid by the applicant. The cost of 
preparing and duplicating transcripts for additional timely 
objector (s) shall be paid by the applicant, However, if the 
department fails to send a notice of application to the 
applicant for review as required in subsection 1 of this rule, 
the department shall pay for said costs. No hearings shall be 
held until the applicant has paid all his costs incurred under 
this rule. 

AUTH: 2-4-201(2) and 
85-2-113(2), MCA 

IMP: 85-2-113 and 
85-2-107, MCA 

RULE VI RIGHT TO COUNSEL Any party may be represented by 
legal counsel throughout the proceedings in a contested case 
or may appear on their own behalf. This rule shall not be 
construed to sanction the unauthorized practice of law. 
Admission of foreign attorneys, ~ ha& ~' shall be in 
accordance with the current Montana statutory law, now 
codified at MCA § 37-61-208. 

AUTH: 2-4-201(2) and IMP: 2-4-105, MCA 
85-2-113(2) MCA 

RULE VII INFORMAL DISPOSITION Informal disposition may 
be made of any contested case or any· issue therein at any 
point in the proceedings· by agreed settlement, stipulation or 
default. Agreed settlements and stipulations shall be served 
on the hearing examiner. For agreed settlements, the hearing 
examiner shall prepare a proposal for decision and serve it in 
the manner provided for in RULE XXVIII (2). An opportunity to 
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file exceptions shall be afforded to each party within the 
time limit specified in RULE XXIX< 1). In the event that the 
proposal for decision modifies, conditions, limits or denies 
the agreed settlement without factual basis therefor, the 
hearing examiner shall, if requested within the 20 day 
exception period, reconvene the hearing to allow the parties 
an opportunity to respond and to present evidence and argument 
on all issues involved. A final order shall be made and 
issued in the manner provided for in RULE XXIX(2). 

AUTH: 2-4-201(2) and IMP: 2-4-603, MCA 
85-2-113(2), MCA 

RULE VIII DEFAULT A default occurs when a party fails to 
appear at a hearing or fails to comply with any interlocutory 
orders of the hearing examiner. Upon default, the defaulting 
party's claim or interest in the proceeding may be dismissed 
<with or without prejudice), denied, disregarded or disposed 
of adverse to him. An applicant shall not be relieved of the 
duty to present evidence to satisfy his substantive burden of 
proof when all objectors to a proceeding default. 

AUTH: 2-4-201(2) and IMP: 2-4-603 and 
85-2-113(2), MCA 85-2-311, MCA 

RULE IX TIME (1) computation o~. The time within 
which an act is to be done as provided in these rules shall be 
computed by excluding the first day and including the last, 
except that if the last day be Saturday, sunday, or a legal 
holiday, the act may be done on the next succeeding regular 
business day. When the period of time prescribed or allowed 
is less than 7 days, intermediate Saturdays, Sundays and legal 
holidays shall be excluded in the computation, 

(2) Computing time when seuing by mail. Whenever a 
party has the right or is required to do some act or take some 
action within a prescribed period after the service of a 
notice or other paper upon him, or whenever such service is 
required to be made within a prescribed period before a 
specified event, and the notice or paper is served by mail, 
postmarking of the notice or paper on or before the prescribed 
period shall satisfy this rule. 

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA 
85-2-113(2), MCA 

RULE X CONSOLIDATION (1) Authority, Whenever, before 
hearing on any contested case, the hearing examiner, either on 
his own motion or upon motion by any party, determines that 
separate contested cases present substantially the same issues 
of fact or law1 that a holding in one case would affect the 
rights of parties in another case7 and the consolidation would 
not substantially prejudice any party, the hearing examiner 
may order such cases consolidated for a single hearing on the 
merits. Parties may also stipulate and agree to such 
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consolidation. Regardless of the discretion otherwise 
permitted in this rule, in every case, all objections to a 
single application shall be consolidated without requirement 
of order. 

(2) Notice of order. Following an order for 
consolidation, the hearing examiner shall serve on all parties 
a copy of the order for consolidation. The order shall 
contain, among other things: 

Cal a description of the cases for consolidation. 
(bl the reasons for consolidation. 
Ccl notification of a consolidated preheadng conference 

if one has been requested. 
(31 Objection to consoljdaton, 
Cal Motion for severence. Any party may object to 

consolidation by filing, at least 10 days prior to the hearing 
in the case, a motion for severence from consolidation, 
setting forth the party's name and address, the title of his 
case prior to consolidation, and the reasons for his motion. 

Cbl Determination. lf the hearing examiner finds that 
consolidation would prejudice the party, he may, without 
hearing, order such severence or other relief as he deems 
necessary. 

AUTH: 2-4-201(2) and IMP: 85-2-309, MCA 
85-2-113(2), MCA 

RULE XI DISQUALIFICATION OF HEARING EXAMINER Upon the 
filing in good faith by a party of an affidavit of 
disqualification of hearing examiner, the director shall 
determine the matter as a part of the record provided the 
affidavit is filed no later than 10 days prior to the original 
date set for hearing, and states the facts and reasons for the 
belief that the hearing examiner should be disqualified. 

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA 
85-2-113(2), MCA 

ROLE XII PREREARING CONFERENCE 
Cll Purpose. The purpose of the prehearing conference is 

to simplify the issues to be determined, to fix hearing dates, 
to obtain stipulations in regard to foundation for testimony 
or exhibits, to hear and rule upon evidentiary objections to 
prefiled testimony, to identify the proposed witnesses for 
each party, to schedule discovery, to discuss the procedure at 
the hearing, to consider such other matters that may be 
necessary or advisable, and, if possible, to reach a final 
settlement without the necessity for further hearing. 

C2l Procedure. Upon written request of any party or upon 
his own motion, the hearing examiner may, in his discretion, 
hold a prehearing conference prior to each contested case 
hearing. The hearing examiner may require the parties to file 
a prehearing statement prior to the prehearing conference 
which shall contain such items as the hearing examiner deems 
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necessary to promote a useful prehearing conference. A 
prehearing conference shall be an informal proceeding 
conducted expeditiously by the hearing examiner. Agreements 
on the simplification of issues, amendments, stipulations, or 
other matters may be entered on the record or may be the 
subject of an order by the hearing examiner. A party who 
fails (without having made prior arrangements with the hearing 
examiner) to appear at a prehearing conference shall have 
waived his right to object to any matters agreed upon by other 
parties in attendance at the prehearing conferenc.e. Following 
a preheating conference, the hearing examiner may issue a 
procedural order which fixes any dates which are appurtenant. 
to the disposition of the case, and which sets out the 
procedures to be followed by the parties. The procedural 
order may include a description of the matters discussed at 
and the actions taken pursuant to the prehearing conference. 

AUTH: 2-4-201(2) and IMP; 2-4-611, MCA 
85-2-113(2), MCA 

RULE XIII MOTIONS TO HEARING EXAMINEE Any application to 
the hearing examiner for an order shall be by motion which, 
unless made during a hearing, shall be made in writing, shall 
state with particularity the grounds therefore, and shall set 
forth the relief or order sought. Written motions or 
responses to motions shall first be served on all parties, and 
then filed with the hearing examiner. A written motion shall 
give notice to other parties that should they wish to contest 
the motion they must file a written response with the hearing 
examiner (after first serving all parties), and that the 
written response, with an affidavit of service attached, must 
be filed within 7 days after service of the motion. Only 
motions served and filed in the manner described above shall 
be considered and ruled upon by the hearing examiner. 
Improperly filed and served motions shall be promptly 
dismissed without prejudice. Requests for disqualification of 
a hearing examiner, prehearing conferences, subpoenas and 
continuances are not governed by the requirements of this 
rule. The hearing examiner may, at his discretion, require a 
hearing or telephone conference call before issuing an order 
on the motion. All orders on such motions, other than those 
made during the course of the hearing, shall be in writing, 
and shall be served upon all parties of record. In ruling on 
motions where these rules are silent, the hearing examiner 
shall apply the Montana Rules of Civil Procedure to the extent 
that he determines that it is appropriate to do so in order to 
promote a fair and expeditious proceeding. 

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA 
85-2-113(2), MCA 
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RULE XIV MOTIONS TO DIRECTOR (l) Certification of 
motions to director. No motions shall be made directly to or 
be decided by the director subsequent to the assignment of a 
hearing examiner and prior to the completion and filing of the 
hearing examiner's proposal for decision except as provided by 
RULE XI or except when the motion is certified to the director 
by the hearing examiner. Any party may request that a pending 
motion, or a motion decided adversely to that party by the 
hearing examiner before or during the course of the hearing be 
certified by the hearing examiner to the director. In 
deciding what motions should be certified, the hearing 
examiner shall consider the following: 

(a) whether the motion involves a controlling question of 
law, which if finally determined, would materially advance the 
ultimate termination of the hearing; or 

(bJ whether certifying the motion is necessary to promote 
the development of the full record and avoid a remand. 

(2) ~. The hearing examiner or the director may 
require the parties to file briefs before ruling upon a 
certified motion. Certified motions shall be decided in the 
manner provided for in RULE XXIX(2). Uncertified motions 
shall be made to the hearing examiner and considered during 
the final decision-making process. 

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA 
85-2-113(2), MCA 

RULE XV DISCOVERY (1) ~. Each party shall, 
within 10 days of a demand by another party, disclose the 
following: 

(a) The names and addresses of all witnesses that a party 
intends to call at the hearing together with a brief summary 
of each witness's testimony. All witnesses unknown at the 
time of said disclosure shall be disclosed, together with a 
brief summary of their testimony, as soon as they become 
known. 

(b) Any relevant written or recorded statements made by 
the party or by witnesses on behalf of the party shall be 
permitted to be inspected and reproduced by the demanding 
parts. 

(2) Failure to discloae statements. Any party 
unreasonably failing upon demand to make the disclosure by 
this rule, may, in the discretion of the hearing examiner, be. 
foreclosed from presenting any evidence at the hearing through 
witnesses not disclosed or through witnesses whose statements 
are not disclosed. 

(3) Requests for admissions. A party may serve upon any 
other party a written request for the admission of relevant 
facts or opinions, or of the application of law to relevant 
facts or opinions, including the genuineness of any document. 
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The request must be served at least 15 days prior to the 
hearing, and it shall be answered in writing by the party to 
whom the request is directed within 10 days of the receipt of 
the request. The written answer shall either admit or deny 
the truth of the matters contained in the request, or shall 
make a specific objection thereto. Failure to make a written 
answer may result in the subject matter of the request being 
deemed admitted. 

(4) Motion to hearing examiner for discovery. Upon the 
motion of a party, the hearing examiner may order discovery of 
any other relevant material or information. The hearing 
examiner shall recognize all privileged information or 
communications which are undiscoverable at law. Upon proper 
motion made to the hearing examiner, any means of discovery 
available pursuant to the Montana Rules of Civil Procedure 
(excepting Rule 37 (b) (lJ and 37 (b) (2) (D)) may be allowed 
provided that such requests can be shown to be needed for the 
proper presentation of a party's case, are not for the 
purposes of delay, and the issues or amounts in controversy 
are significant enough to warrant extensive discovery. Upon 
the failure of a party to reasonably comply with an order of 
the hearing examiner made pursuant to this rule, the hearing 
examiner may make further orders as follows: 

(a) An order that the subject matter of the order for 
discovery or any other relevant facts shall be taken as 
established for the purposes of the case in accordance with 
the claim of the party requesting the order. 

(b) An order refusing to allow the party failing to 
comply to support or oppose designated claims or defenses, or 
an order prohibiting him from introducing designated matters 
into evidence. 

AUTH: 2-4-201(2) and IMP: 2-4-602, MCA 
85-2-113(2), MCA 

RULE XVI DEPOSITIONS TO PRESERVE TESTIMONY Upon the 
motion of any party, the hearing examiner may order that the 
testimony of any witness be taken by deposition to preserve 
his testimony in the manner prescribed by law for depositions 
in civil actions. The motion shall indicate the relevancy and 
shall make a showing that the witness will be unable or cannot 
be compelled to attend the hearing or show other good cauae. 
No part of a deposition shall constitute a part of the record 
unless received in evidence by the hearing examiner. 

AUTH: 2-4-201(2) and IMP: 2-4-602 and 
85-2-113(2), MCA 2-4-611, MCA 

RULE XVII SUBPOENAS Requests for subpoenas for the 
attendance of witnesses or the production of documents shall 
.be made in writing to the hearing examiner and shall contain a 
brief statement demonstrating the potential relevance of the 
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testimony or evidence sought and shall identify any documents 
sought with specificity, and shall name all persons to be 
subpoenaed, 

(1) Service of subpoenas. 
(a) A subpoena shall be served in the manner provided by 

the Montana Rules of Civil Procedure. 
(b) The cost of service, fees, and expenses of any 

witnesses subpoenaed shall be paid at the rates prescribed by 
Montana law by the party at whose request the witness appears. 

(c) The person serving the subpoena shall make proof of 
service by filing the subpoena together with his affidavit of 
service with the hearing examiner. 

(2) Motion to quash. Upon motion made promptly, and in 
any event at or before the time specified in the subpoena for 
compliance therewith, the hearing examiner may quash or modify 
the subpoena if he finds that it is unreasonable or 
oppressive. 

(3) Enforc~ment. The party seeking the subpoena may seek 
enforcement of the same by applying to a judge of any district 
court of the state of Montana for an order to show cause why 
the subpoena should not be enforced against any witness who 
fails to obey the subpoena. 

AUTH: 2-4-201(2) and 
85-2-113(2), MCA 

IMP: 2-4-104 and 
2-4-611, MCA 

RUI.E XYIII RIGBTS OF PARTIES All parties shall have the 
right to present evidence, rebuttal testimony and argument 
with respect to the issues and to cross-examine witnesses, 
(MCA S 2-4-612(1)), 

AUTH: 2-4-201(2) and IMP: 2-4-612, MCA 
85~2-113(2), MCA 

RULE XIX PARTICIPATION BY UNTIMELY OBJSCTORS The hearing 
examiner may hear testimony and receive exhibits from an 
untimely objector at the hearing, or allow an untimely 
objector to note his appearance, or allow an untimely objector 
to questi.on witnesses, but no untimely objector shall become, 
or be deemed to have become, a party by reason of such 
participation. Untimely objectors offering testimony or 
exhibits may be questioned by parties to the proceeding. 

AUTH: 2-4-201(2) and IMP: 2-4-611 and 
85-2-113(2), MCA 2-4-612, MCA 

RULE XX WITNESSES Any party may be a witness and may 
present witnesses on his behalf at the hearing. All oral 
testimony at the hearing shall be under oath or affirmation. 

(1) Prefiled testimony, The Hearing Examiner, upon the 
motion of a party, or upon his own motion, may order that the 
testimony to be given upon direct examination by experts or 
other witnesses shall be prepared in advance in either 
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question and answer or narrative format. such prefile4 
testimony shall be served upon the hearing examiner and all 
parties at least 7 days prior to the first hearing date. Th• 
prefiled testimony will be part of the record in each 
proceeding as if read, but all of the witnesses whosl 
substantive testimony is prefiled shall be available for 
cross-examination at the hearing. Evidentiary objections 
Csuch as motions to strikel to such direct testimony may be 
made by any party at any time during the hearings conducted 
pursuant to these rules. At the hearing, the party presenting 
the testimony may, if they deem it appropriate, briefly 
summarize the prefiled testimony prior to the start of 
cross-examination. Nothing contained herein shall be deemed 
to foreclose any party from presenting rebuttal testimony or 
from presenting testimony in response to reasonably unforeseen 
areas without the necessity of prefiling. 

(2) Appointment of staff expert witnesses. Before or 
during the hearing, the hearing examiner may, on his own 
motion, enter an order to show cause why staff expert 
witnesses should not be appointed. The parties may recommend 
the special expertise or qualifications that the staff expert 
witnesses should possess. The parties' recommenda tiona shall 
in no way prohibit the hearing examiner from appointing staff 
expert witnesses of his own selection. The staff expert 
witnesses so appointed shall be informed of their duties by 
the hearing examiner in writing, a copy of which shall be 
either served on the parties or submitted to the parties at a 
prehearing conference. A staff expert witness so appointed 
shall advise the parties of his findings, if any, based on any 
prepared written testimony filed by the parties pursuant to 
RULE XX(l), site observations taken pursuant to RULE XXV, 
materials noticed pursuant to RULE XXI(4J and RULE 
XXVIIICl) (b), or testimony or other documents introduced 
during the proceeding. His deposition may be taken by any 
party and he may be called to testify by the hearing 
examiner. He shall be subject to cross-examination by each 
party. Nothing in this rule shall prevent any of the parties 
from producing other expert evidence on the same fact or 
matter to which the testimony of the staff expert witness 
appointed by the hearing examiner relates. 

AUTH: 2-4-201(2) and IMP: 2-4-611 and 
85-2-113(2), MCA 2-4-612, MCA 

RULE XXI RULES OF EVIDENCE (1) General rules. The 
common law and statutory rules of evidence shall apply only 
upon stipulation of all parties to the hearing. Otherwise, 
the hearing examiner may admit all evidence that possesses 
probative value, including hearsay if it is the type of 
evidence commonly relied upon by reasonably prudent persons in 
the conduct of their affairs. The hearing examiner shall give 
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effect to the rules of privilege recognized by law. Evidence 
which is irrelevant, immaterial, or unduly repetitious may be 
excluded. 

C2l Evidence must be offered to be considered. All 
evidence to be considered in the case, including all records 
and documents in the possession of a party (or a true and 
accurate photocopy thereof), shall be offered and made a part 
of the record in the case. No other factual information or 
evidence shall be considered in th~ determination of the case. 

(3) Documentary evidence. Documentary evidence in the 
form of copies or excerpts may be received or incorporated by 
reference in the discretion of the hearing examiner or upon 
agreement of the parties. Upon request, parties shall be 
given an opportunity to compare copies with the originals. 

(4) Notice of facts. The hearing examiner may take 
notice of judicially cognizable facts and generally recognized 
technical or scientific facts within the department's 
specialized knowledge. Parties shall be notified, either 
before or during the hearing or by reference in the proposal 
for decision, of the material noticed, including any staff 
memoranda or data. Each party shall be afforded an 
opportunity to contest the materials so noticed. 

(5) Examination of adverse party. A party may call an 
adverse party or his managing agent or employees, or an 
officer, director, managing agent, or employee of the state or 
any political subdivision thereof, or of a public or private 
corporation or of a partnership or association or body politic 
which is an adverse party, and interrogate him by leading 
questions and contradict and impeach him on material matters 
in all respects as if he had been called by the adverse 
party. The adverse party may be examined by his counsel upon 
the subject matter of his examination in chief under the rules 
applicable to direct examination, and may be cross-examined, 
contradicted, and impeached by any other party adversely 
affected by his testimony. 

AUTH: 2-4-201(2) and 
85-2-113(2), MCA 

IMP: 2-4-612 and 
85-2-121, MCA 

RULE XXII CONTINUANCES (1) Filing and service of 
request. A request for a continuance of the hearing shall be 
filed in writing with the hearing examiner, shall sta.t . .e with 
particularity the reasons for the continuance and shall - be 
served on all parties of record. Only requests filed and 
served in the manner described above shall be considered and 
ruled upon by the hearing examiner. Improperly filed and 
served requests shall be promptly dismissed without prejudice, 

(2) Gunting continuances. A request for a continuance 
filed not less than 5 days prior to the headng may, in the 
discretion of the hearing examiner, be granted upon a showing 
of good cause. Due regard shall be given to the ability of 
the party requesting a continuance to proceed effectively 
without a continuance. 
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( 3) Denying continuances. A request for a continuance 
filed less than 5 days prior to the hearing shall be denied 
unless good cause exists and the reason for the request could 
not have been ascertained earlier. 

(4) What constitutes good cause. "Good cause" for 
purposes of this rule includes: 

(a) death or incapacitating illness of a party or 
attorney of a party or witness to an essential fact; 

(b) a court order requiring a continuance; 
(c) lack of proper notice of the hearing; 
(d) a substitution of the attorney of a party if the 

substitution is shown to be required; 
<el a change in the parties or pleadings requiring 

postponement; 
(f) unavailability of a party or a witness to an 

essential fact for serious and compelling reasons where the 
conflict could not be anticipated and cannot be avo.ided; or 

(g) agreement for a continuance by all parties upon a 
showing that: 

(i) more time is clearly necessary to complete 
discovery authorized pursuant to RULE XV(3) or other 
mandatory preparation for the case, and the parties 
have agreed to a new hearing date; or 

(iil the parties have agreed to a settlement of the 
case; or, 

(iii) all the parties have agreed to a new hearing 
date and the agreed upon date is convenient for the 
hearing examiner, 

(5) What does not constitute good cause. "Good cause" 
for purposes of this rule shall not include: 

(al intentional delay; 
(b) unavailability of counsel due to engagement in court 

or another administrative proceeding unless all other members 
of the attorney's firm are similarly engaged; 

<cl unavailability of an expert witness if the witness' 
deposition could have ~een taken prior to the hearing; 

(d) failure of a party or their counsel to properly 
utilize the notice period to prepare for the hearing; 

(e) failure of a party to act with due diligence in 
acquiring counsel within the notice period. 

(6) Continuances during hearing. During a hearing, if it 
appears in the interest of justice that further testimony 
should be received, the hearing examiner, in his discretion, 
may continue the hearing to a future date and oral notice of 
such continuance on the record shall be sufficient, 

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA 
85-2-113(2), MCA 

RULE XXIII HEARING PRO~ Unless the hearing examiner 
determines otherwise the hearing shall be conducted 
substantially in the followin9 manner: 
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( 1) Statement of hearing examiner. After opening the 
hearing 1 the hearing examiner shall, unless all parties are 
represented by counsel, state the procedural rules for the 
hearing including the following: 

(a) All parties may present evidence and argument 
with respect to the issues and cross-examine witnesses. At 
the request of the party or the attorney for the party whose 
witness is being cross-examined, the hearing examiner may make 
such rulings as are necessary to prevent repetitive or 
irrelevant questioning and to expedite the cross-examination 
to the extent consistent with disclosure of all relevant 
testimony and information. 

(b) All parties have a right to be represented at 
the hearingl and, 

(c) The rules of evidence are set forth in RULE XXI(l). 
(2) Stipulations or agreements. Any stipulation 

agreements entered into by any of the parties prior to or 
during the hearing shall be entered into the record. 

(3) Opening statements. The party with the burden of 
proof may make an opening statement. All of the parties may 
make such statements in a sequence determined by the hearing 
examiner. 

(4) Presentation of evidence. After any opening 
statements, unless otherwise determined by the hearing 
examiner, the party with the burden of proof shall begin the 
presentation of evidence. He shall be followed by the other 
parties in a sequence determined by the hearing examiner. 

(5) cross-examination. Cross-examination of witnesses 
shall be conducted in a sequence determined by the hearing 
examiner. 

(6) Final argument. When all parties and witnesses have 
been heard, opportunity shall be offered to present final 
argument in a sequence determined by the hearing examiner. 
such final argument may, in the discretion of the hearing 
examiner, be in the form of written memoranda or oral 
argument, or both. The final argument need not be recorded 
if, in the discretion of the hearing examiner, it becomes 
unduly repetitious, irrelevant or immaterial. 

(7) End or continuance of hearing. After final argument, 
the hearing shall be closed or continued at the discretion of 
the hearing examiner. If continued, it shall be either 
continued to a certain time and day, announced at the time of 
the hearing and made a part of the record, or continued to a 
date to be determined later, which must be upon not less than 
5 days written notice to the parties. 

(8) Proposed findings and briefs. The hearing examiner 
may require all parties of record to file proposed findings of 
fact or briefs, or both, at the close of testimony in the 
hearing. The proposed findings and briefs may, at the 
discretion of the hearing examiner, be submitted 
simultaneously or sequentially and within such time periods as 
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the hearing examiner may prescribe. Any party may volunteer 
to file proposed findings and briefs, and the hearing 
examiner, in his discretion, may receive them even if the 
other parties choose not to so file. 

(9) Closure of record. The record of the contested case 
proceeding shall be closed upon receipt of the final written 
memorandum, transcript, if any, or late filed exhibits that 
the parties and the hearing examiner have agreed should be 
received into the record, whichever occurs latest. 

AUTH: 2-4-201(2) and IMP: 2-4-611 and 
85-2-113(2), MCA 2-4-612, MCA 

RULE XXIV DISRUPTION OF HEABING It is the duty of the 
hearing examiner to conduct a fair and impartial hearing and 
to maintain order. All parties to the hearing, their couneel, 
and any other persons present shall conduct themael~s il'l a 
respectful manner. Any disregard by parties or their 
attorneys of the rulings of the hearing examiner on matters of 
order and procedure may be noted on the record and, where 
deemed necessary, referred to in the proposal for decision. 
In the event that parties or their attorneys conduct 
themselves in a disrespectful, disorderly or contumacious 
manner which interferes with the proper and orderly holding of 
the hearing, the hearing examiner may, in his discretion, 
recess or continue the hearing. Before recessing or 
continuing any hearing under this rule, the hearing examiner 
shall first read this rule to those parties or attorneys 
causing such interference or disruption. 

AUTH: 2-4-201(2) and IMP: 2-4-611, MCA 
85-2-113(2), MCA 

RULE XXV SITE VISIT Upon his own motion or upon the 
motion of any party, the hearing examiner may, at any time in 
the proceeding, make a site visit of the lands involved in the 
proceeding. The hearing examiner may enter upon lands to view 
proposed works, source~; of water, location of proposed uses, 
construction of works and such other views that are deemed 
relevant by the hearing examiner to gain a proper 
understanding of the issues involved in the proceeding. 
Before making any site visit, the hearing examiner shall give 
the parties at least 5 days written notice to participate, 
unless the motion is made during a hearing and then oral 
notice on the record shall be sufficient. During the final 
decision-making process, the final decision-makers may, upon 
their own motion or upon the motion of any party, make a site 
visit of the lands involved in the proceeding provided that 
the parties are given written notice as stated above. 

AUTH: 2-4-201(2) and IMP: 85-2-115, MCA 
85-2-113(2), MCA 
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RUI,.E XXVI THE RECORD (1) t,.ocation of record. The 
hearing examiner shall maintain the official record in each 
contested case until the issuance of the final order. 

(2) What the record shall contain. The record in a 
contested case shall contain: 

(a) all pleadings, motions and intermediate rulings; 
(b) all evidence received or considered, including a 

verbatim record of oral proceedings when demanded by a party; 
(c) a statement of matters officially noticed; 
(d) questions and offers of proof, objections and rulings 

thereon; 
(e) proposed findings and exceptions; 
(f) any decision, opinion or report by the hearing 

examiner; and 
(g) all staff memoranda or data submitted to the hearing 

examiner as evidence in connection with the case. (Note 
substantially the same as MCA § 2-4-614). 

AUTH: 2-4-201(2) and IMP: 2-4-614, MCA 
85-2-113(2), MCA 

RUI,E XXVII THE TRANSCRIPT The verbatim record shall be 
transcribed if requested by the director, a party, or the 
hearing examiner. If a transcription is made, the requesting 
party or parties who request copies of the transcript shall 
pay the charge set by the board. All monies received for 
transcripts shall be payable to the department and shall be 
deposited in the department's water right appropriation 
account in the state treasury. 

AUTH: 2-4-201(2) and IMP: 2-4-614, MCA 
85-2-113(2), MCA 

RULE XXVIII THE REARING EXAMINER'S PROPOSAL FOR DECISION 
(1) Basis for the proposal for decision. 
(a) The record. No factual information or evidence which 

is not a part of the record shall be considered by the hearing 
examiner in the preparation of the proposal for decision. 

(b) Official notice. The hearing examiner may take 
official notice of judicially cognizable facts and generally 
recognized technical or scientific facts within the 
department's specialized knowledge, in conformance with the 
requirements of MCA §2-4-612(6). 

(2) The hearing examiner's proposal for decision. 
Following the close of the record, the hearing examiner shall 
make his decision pursuant to MCA §2-4-621, and upon 
completion a copy of the decision shall be served upon all 
parties by personal service, by first class mail or by 
depositing it with the mail and distribution section, general 
services division, department of administration. 

AUTH: 2-4-201(2) and IMP: 2-4-612, 2-4-621, 
85-2-113(2), MCA and 2-4-623, MCA 
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RULE XXIX EXCEPTIONS TO THE HEARING EXAMINER'S PROPOSAL 
FOR DECISION AND THE FINAL DECISION-MAKING PROCESS 

(1) Exception~. Any party adversely affected by the 
hearing examiner's proposal for decision may file exceptions. 
Such exceptions shall be filed with the hearing examiner 
and/or within 20 days after the proposal is served upon the 
party. A written request for additional time to file 
exceptions may, in the discretion of the hearing examiner, be 
granted upon a showing of good cause, Exceptions must 
specifically set forth the precise portions of the proposed 
decision to which the exception is taken, the reason for the 
exception, authorities upon which the party relies, and 
specific citations to the transcript or if one was prepared. 
Parties are cautioned that vague assertions as to what the 
record shows or does not show without citation to the precise 
portion of the record (e.g., to exhibits or to a transcript, 
if one was prepared) may be accorded little attention. 

(2) The final decision-making process. 
(a) Role of hearing examiner and director. The 

hearing examiner and the director shall render the final 
decision in any contested case hearing, in accordance with MCA 
§§ 2-4-621 to 2-4-623. Only factual information or evidence 
which is a part of the contested case hearing record shall be 
considered in the final decision-making process. 

(b) The final order. After the 20-day exception period 
has expired, the director and hearing examiner shall: 

(i) adopt the proposal for decision as the final order; 
or, 

(ii) reject or modify the findings of fact, interpretation 
of administrative rules, or conclusions of law in the proposal 
for decision. 

(c) Mailing of the final order. 
order shall be served upon all parties 
first class mail, or by depositing 
distribution section, general services 
administration, 

A copy of the final 
by personal service, by 
it with the mail and 
division, department of 

AUTH: 2-4-201(2) and 
85-2-113(2), MCA 

IMP: 2-4-621, 2-4-622, 
and 2-4-623, MCA 

RULE XXX EX PARTE COMMUNICATIONS (1) Prohibition. 
Except as provided in subsection 2, no party or hill 
representative shall communicate, in connection with any issue 
of law or fact in a pending contested case, with any person 
serving as a hearing examiner or as a final decision-maker 
without notice and opportunity for all parties to participate 
in the communication. The prohibitions of this subsection 
shall apply beginning at the time at which a contested case is 
noticed for hearing and shall continue until a final order has 
been issued unless the person responsible for the 
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communication has knowledge that it will be noticed, in which 
case the prohibitions shall apply beginning at the time of his 
acquisition of such knowledge. 

(2) Procedural questions. A hearing examiner or a final 
decision-maker may respond to questions of any party or his 
representative if it relates solely to procedures to be 
followed during the pendency of the contested case. A 
communication made for this purpose is not an ex parte 
communication. 

(3) Record of prohibted ex parte communications. A 
hearing examiner or final decision-maker who receives a 
communication prohibited by subsection 1 shall decline to 
listen to such communication and shall explain that the matter 
is pending for determination. If unsuccessful in preventing 
such communication, the recipient shall advise the 
communicator that he will not consider the communication. The 
recipient shall then place on the record of the pending matter 
all written communications received and all written responses 
to the communications; a memorandum stating the substance of 
all oral communications received and all responses made; the 
identity of each person from whom the recipient received an ex 
parte communication; and shall advise all parties that these 
matters have been placed on the record. Any party desiring to 
rebut the ex parte communication shall be allowed to do so 
upon requesting the opportunity for rebuttal within 10 days 
after the date of the notice of communication. Rebuttal to ex 
parte communications shall be in writing, served on all 
parties, and received by the recipient within 20 days after 
the date of the notice of the communication. 

(4) Sanctions. Upon receipt of a communication knowingly 
made in violation of subsection 1, a hearing examiner or final 
decision-maker may require, to the extent consistent with the 
interests of justice and the policy of underlying statutes, 
the communicator to show cause why his claim or interest in 
the contested case should not be dismissed, denied, 
disregarded, or otherwise adversely affected on account of 
such violation. 

AUTH: 2-4-201(2) and IMP: 2-4-613, MCA 
85-2-113(2), MCA 

RULE XXXI REHEARING A rehearing proceeding is expressly 
prohibited under these rules, except as otherwise required 
under MCA §§2-4-703, 2-4-621 and 2-4-622 

AUTH: 2-4-201(2) and IMP: 2-4-703, 2-4-621, 
85-2-113(2), MCA and 2-4-622, MCA 

RULE XXXII EMERGENCY PROCEDURES Nothing contained in 
these rules is intended to preempt, repeal or be in conflict 
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with any rule or statute which provides for acts 
department in an emergency or procedure for conduct 
department in such a situation. 

AUTH: 2-4-201(2) and IMP: 2-4-201(2) and 
85-2-113(2), MCA 85-2-113(2), MCA 

by the 
by the 

RULE XXXIII SEVERABILITY If any provision of these rules 
is held invalid, such invalidity shall not effect any other 
provisions of the rules which can be given effect without the 
invalid provision, and to this end the provisions of these 
rules are declared to be severable. 

AUTH: 2-4-201(2) and IMP: 2-4-201(2) and 
85-2-113(2), MCA 85-2-113(2), MCA 

4. The need for each of the proposed rules is as follows: 

RULE I SCOPE AND PURPOSE 
This proposed rule is needed to clarify that these rules 

apply only to the contested case hearings that the Department 
holds under MCA Title 85, chapter 2 (commonly referred to as 
the water Use Act) • The rule as proposed notes that the 
Attorney General's Model Rules have been adopted by the 
Department but that the Model Rules will no longer apply to 
contested case hearings held by the Department under the water 
Use Act. upon adoption, these rules will govern all water use 
Act hearings held by the Department. However, the Model Rules 
will still be applicable to other non-water use Act hearings 
held by the Department. 

RULE II DEFINITIONS 
This proposed rule is needed to define terms that are used 

throughout the rules. some of the terms are defined in the 
water Use Act but are included to make the rules more complete 
and understandable. 

RULE III HEARING EXAMINERS 
This proposed rule is a statement of the method of 

appointment and duties of the Hearing Examiner. One 
particular portion of this rule warrants comment. Subsection 
CkJ allows the Hearing Examiner to recommend the equivalent of 
a •summary judgment" in a case where there is no genuine issue 
as to any material fact. Experience has shown that there are 
a variety of situations where all parties are amenable to such 
a procedure. Often times parties want the Hearing Examiner to 
rule on the basis of stipulated facts and then they need 
submit only legal argument. This subsection would also allow 
the Hearing Examiner to recommend a dismissal of the case 
where it is appropriate to do so rather than proceed to a 
hearing. 

MAR Notice No. 36-40 21-ll/10/83 



-1641-

RULE IV COMMENCEMENT OF A CONTESTED CASE 
This proposed rule is needed to outline the procedure to 

be followed in setting a case for hearing. The 30-day notice 
requirement is a reasonable time period to allow parties to 
prepare for the hearing. This rule allows for a shorter 
notice period when the Hearing Examiner determines that the 
parties will not be substantially prejudiced by a shorter 
time. 

RULE V THE NOTICE OF APPLICATION 
This proposed rule is needed to address a reoccuring issue 

in water rights hearings, i.e., the defective Notice of 
Application and the application that does not conform to the 
published Notice of Application. This rule sets forth the 
procedure that the Department has employed in the past to 
resolve this issue. 

RULE VI RIGHT TO COUNSEL 
This proposed rule is required to inform parties of their 

right to counsel and the applicable law for admission pro hac 
ll.ke_. 

RULE VII INFORMAL DISPOSITION 
This rule is needed to authorize informal settlement at 

any point in the proceedings. The procedure outline for 
agreed settlements is an effective procedure established by 
previous Hearing Examiners with the Department. 

RULE VIII DEFAULT 
This proposed rule is necessary to authorize action in the 

event a party does not appear at a hearing or fails to comply 
with orders of the Hearing Examiner. This rule provides that 
a default judgment may be entered against any party who fails 
to appear at a hearing or fails to comply with interlocutory 
orders of the Hearing Examiner. 

RULE IX TIME 
This proposed rule is needed to settle any time questions 

arising in contested case hearings. 

RULE X CONSOLIDATION 
This proposed rule is needed 

they should logically be heard 
interest of justice or economy. 

to con sol ida te hearings when 
at the same time in the 

RUM£ XI DISQUALIFICATION OF HEARING EXAMINER 
This proposed rule is needed to provide a mechanism for 

disqualification of a Hearing Examiner when appropriate. 
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RULE XII PREHEARING CONFERENCE 
This proposed rule is needed to provide a procedure for 

simplifying and settling issues prior to the contested case 
hearing. 

RULE XIII MOTIONS TO HEARING EXAMINER 
This proposed rule is needed for at least two reasons. 

First, this rule specifies a procedure for filing motions with 
the Hearing Examiner. Written motions must be served on all 
parties, stating that if other parties wish to contest the 
motion they must file a written response with the Hearing 
Examiner within 7 days after service. Failure to file and 
serve a motion as required under this rule will result in the 
motion being dismissed without prejudice. This procedure will 
save time for the Hearing Examiner. He will no longer have to 
contact the parties to fix a date for responding to the 
motion. The rule does that. Second, this rule allows the 
Hearing Examiner to look to the Montana Rules of Civil 
Procedure when these procedural rules are silent. This is a 
reasonable means of providing guidance on procedural questions 
which are not covered in these procedural rules. It is also 
reasonable, however, that the Rules of Civil Procedure not be 
binding in administrative cases since, in many instances, they 
would not be consistent with traditional administrative 
procedures. 

RULE XIV MOTIONS TO DIRECTOR 
This proposed rule is needed to clarify that the Director 

has only a limited role in the hearings process. The only 
motions that the Director can consider in the hearing process 
are for disqualification of the Hearing Examiner and those 
motions certified by the Hearing Examiner. 

RULE XV DISCOvERY 
This proposed rule details discovery procedures. It is 

needed to allow for proper preparation of cases by the parties 
and prevents the use of surprise as a tactic at the hearing, 
one thing which is essential to fundamental due process. 
Sanctions for failure to comply with discovery orders are also 
available. 

RULE XVI DEPOSITIONS TO PRESERVE TESTIMONY 
This proposed rule is needed to provide deposition 

procedures for preservation of testimony. The taking of a 
deposition is a formal procedure and may have to be resorted 
to where the nature of the case and the issues therein require 
it. Depositions may be necessary to complete a case where a 
party or a witness within the state is seriously ill or is 
located a long distance from the place where the hearing will 
be held. 
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RULE XVII SUBPOENAS 
This proposed rule provides a necessary detailing of 

subpoena procedures to be employed in an administrative 
hearing. The procedure for the issuance of a subpoena is 
simple and available to all parties. This rule provides no 
more control by the Hearing Examiner than is necessary for the 
protection of the interest of the person subpoenaed or others 
who may be affected. 

RPLE XYIII RIGHTS OF PARTIES 
This proposed rule defines in one sentence the rights of 

parties to hearings conducted under these rules. 

~X PARTICIPATION BY UNTIMELY OBJECTORS 
Under this proposed rule, the Hearing Examiner, in his 

discretion, may admit evidence and testimony of untimely 
objectors,· An untimely objector is defined in these rules as 
a person who does not file an objection to an application 
within the time period specified in the Notice of 
Application. £e.e. RULE II (20). Without this proposed rule, 
the evidence of untimely objectors could in every instance be 
excluded since untimely objectors are not "parties.• .ae.e. RULE 
II Cl2); MCA § 85-2-308 ( 1). In some instances, such evidence 
may be relevant. This rule as proposed essentially codifies 
past Departmental practice regarding the receipt of evidence 
from untimely objectors. The rule states that an untimely 
objector's participation in a hearing does not make him a 
"party.• 

RULE XX WITNESSES 
This proposed rule is needed for at least two reasons. 

First, this rule allows the Hearing Examiner to appoint a 
staff expert witness of his own selection. The practice of 
shopping for experts, the venality of some experts and the 
inability of fact finders to decide which of two scientific 
theories presented by competing experts is correct, have been 
matters of deep concern to trial judges and Hearing 
Examiners. One approach taken by trial judges to address 
these concerns is to use a court-appointed expert. Though the 
contention has been made that court-appointed experts acquire 
an aura of infalibility to which they are not entitled, Levy, 
Impartial Medical Testimony-Revisited, 34 Temple L. Q. 416 
(1961), the trend is increasingly to provide for their use. 

In the absence of legislation to the contrary, the power 
of a trial judge to appoint an expert of his own choosing is 
inherent and virtually unquestioned. Ex parte Peterson, 306 
s. Ct. 543 (1919); Scotty. Spanjer Bros .• Inc., 298 F. 2d 928 
(2d Cir. 1962); Danville Tobacco Ass'n y. Bryant-Buckner 
Associates. Inc., 333 F. 2d 202 (4th Cit. 1964); Sink,~ 
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unused Power of a Federal Judge to Call His Own Expert 
Witnesses. 29 S. CAL. L. REV. 195 (1956); Korn, Law. Fact. and 
science in the courts, 66 COLUM. L. REV. 1081, 1083 !1966). 
Hence, the only problem becomes the extent and manner whereby 
such power is to be exercised and the degree to which the 
expert chosen should participate at the trial. The judicial 
power has traditionally been exercised by appointing the 
expert to interpret the evidence produced by the parties or to 
obtain new evidence. Sink, ~, at 210-211. 

Hearing Examiners or Administrative Law Judges (ALJ) often 
times, like trial judges, also need the assistance of an 
expert in analyzing a complex and bulky record. Hearing 
Examiners or ALJs have the same inherent power as trial judges 
to appoint an expert, even win-housew agency experts. The 
Hearing Examiner's power to appoint an expert witness is 
implied or derived from the Hearing Examiner's lawful right to 
utilize • It] he agency's experience, technical competence and 
specialized knowledge ••• in the evaluation of evidence.w MCA 
§2-4-612(7). 

The Hearing Examiner's right to rely on agency expertise 
is subject to a litigating party's right •to conduct 
cross-examinationw of any witness the Examiner intends to rely 
upon in the preparation of the Proposal for Decision. MCA 
§2-4-612(5). To satisfy this cross-examination requirement, 
this proposed rule requires that the appointed staff expert be 
at the hearing and be available for cross-examination. At the 
hearing, the staff expert may present his findings !if any) or 
testify. A staff appointed expert is also subject to the ex 
parte requirements of RULE XXX(l). .s..e.e. RULE II (12). 
Therefore, this proposed rule resolves a tension between the 
Hearing Examiner's right to avail himself of Department 
expertise and a party's right to cross-examine witnesses. 

The second reason that this rule is needed is that it 
states when the prefiling of testimony will be required and 
how it will be used in the hearing. 

RULE XXI R[JLES OF EVIDENCE 
This proposed rule is needed to clarify that hearings will 

generally be governed by liberal evidentiary rules which 
create a strong presumption in favor of admitting questionable 
or challenged evidence. unless all the parties to the hearing 
stipulate to the use of common law and statutory rules of 
evidence, this rule states that the liberal evidence rules 
shall apply. 

RULE XXII CONTINUANCES 
This proposed rule is needed to address what has been a 

problem for the Department. Frequently • after hearings have 
been scheduled, a party will request a continuance. The 
purpose of this rule is to define under what circumstances a 
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continuance will be granted, This rule will preclude the 
routine granting of continuances and will enable the Hearing 
Examiner to develop a stable docket from which he can hear and 
quickly dispose of cases. 

RUI,E XX!II HEARING PROCEDUIU! 
This proposed rule is necessary to set forth a general 

frame-work for the hearing. When parties are not represented 
by counsel, this rule will require that the Hearing Examiner 
briefly advise unrepresented parties of the rules of evidence, 
their riaht to counsel and their right to present evidence, 
argument and cross-examination. 

RULE XXIV DISRUPTION OF HEARING 
This rule is needed to give the Hearing Examiner some 

power to control disruptive and disobedient parties. The rule 
is particularly necessary since Hearing Examiners lack 
contempt powers. 

RULE XXV SITE VISIT 
This proposed rule is necessary to settle any questions 

regarding the right of the Hearing Examiner and the final 
decision-makers to take a site visit of the lands involved in 
a hearing. 

RUI,E XXVI THE RECORD 
This proposed rule is needed to list what items may be 

received into the record. The items listed in this proposed 
rule are taken directly from MCA §2-4-614. 

RUI,E XXVII THE TRANSCRIPT 
This proposed rule is needed to clarify that transcripts 

are not a matter of right for parties. The requesting party 
pays for all transcripts. 

RUI,E XXVIII THE HEARING EXAMINER'S PROPOSAL FOR DECISION 
This proposed rule is needed in that it details what the 

Hearing Examiner can consider in the preparation for a 
Proposal for Decision. Like a trial court, an administrative 
hearing is supposed to be decided solely on the basis of 
evidence in the record. This principle is embodied in this 
proposed rule. 

RULE XXIX E~IONS TO THE HEARING EXAMINER'S PROPOSAL 
fOR DECISION AND THE fiNAL DECISION-MAKING PROCESS 

This proposed rule is needed to outline the 
decision-making process after the Proposal for Decision has 
been issued. This rule allows parties adversely affected to 
submit exceptions. Only evidence which is part of the 
contested case record can be considered in the final decision. 
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RULE XXX EX PARTE COMMUNICATIONS 
This rule is needed to prevent parties and staff 

participating in the hearing from attempting to submit facts 
outside the record without notice or opportunity for others to 
respond. If the right to a hearing is to be meaningful, a 
participant must be able to know what evidence may be used 
against him, and to contest it through cross-examination and 
rebuttal evidence. These rights can be nullified if the 
Hearing Examiner or the final decision-makers are free to 
consider facts that are submitted outside the hearing and off 
the record. This rule prohibits substantive ex parte 
communications and provides a procedure for placing on the 
record all such communications received by a Hearing Examiner 
or final decision-maker. 

RULE XXXI FEHEARING 
This proposed rule is needed to express the Department's 

long-standing policy that rehearings are prohibited, unless 
otherwise ordered by law pursuant to MCA §2-4-703, 

RULE XXXII EMERGENCY PROCEDURES 
This proposed rule is needed to make it clear that 

emergency procedures are unaffected by these rules. 

RULE XXXIII SEVERABII.ITY 
This proposed rule is 

severability of these rules, 
necessary to declare the 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Larry Holman, Chief, Water Rights Bureau, Department of 
Natural Resources and Conservation, 32 South Ewing, Helena, 
Montana, 5 9620, no later than 10 days after the date of the 
last public hearing. 

6. Larry Holman has been designated to preside over the 
December 1, and 8, 1983, public hearings. Charles Brasen has 
been designated to preside over the December 6, 1983, public 
hearing. Sarah Bond has been designated to preside over the 
December 15, 1983, public hearing. 

7. The authority and implementing sections are listed at 
the end of each rule. 
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DONE this ~~~day of~, 1983. 

/c_/ / _a'---~=--------~eo Berr , Jr., Director 
~· - Department of Natural Resources 

and conservation 
32 South Ewing, Helena, MT 59620 

Certified to the Secretary of state October 31, 1983. 
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FEFORE THE DEPARTMENT OF FEVENUE 
OF THE STATE OF' MCN'l'hNA 

IN THE ~'ATTER m· THE REPEAL ) 
of Rule 42.13.302 relating to) 
brewer storage depots. ) 

TO: All Interested Persons: 

NO'IICE OF' THE PROPOSED REPEAL 
of Rule 42.13.302 relating to 
brew~r storage depots. 

NO PUPLIC HEAPING CONTEMPI.ATED 

1. Cn December 12, 1983, the Department of Revenue proposes 
to repeal rule 42.13.302 relating to brewer storage depots. 

2. The rule proposed to be repealed c~n b& found on page 
42-13Jl of the Administrative Pules of ~ontana. 

3. Prior to amendment by the 1983 Legislature, §16-4-102, 
MCA, allowed only instate brewers to own, lease, maintain, and 
operate storage depots. Chapter 178, 1983 Laws of Montana, 
removed this requirement and allowed all brewers to have such 
facilities. For this reason, rule 42.13.302, which allows brew
ers to e&tablish storage depots pursuant to the old terms of 
16-4-102, MCA, is inaccurate, repetitious and should be 
repealed. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendrr.ents in writing to: 

Ann Kenny 
Department of Revenue 
Legal Division 
Mitchell Building 
Helena, Montana 59620 

no later than December 9, 1983. 
5. If a person who is dir~ctly affected by the proposed 

amendments wishes to exprPss his data, views and arguments oral
ly or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Ann Kenny at the above address no 
later then December 9, 1983. 

f,. If the agency receivef' requests for a public heE>ring on 
the propcsEd repeal from either 10' or 25, whichever is less, of 
the persons who are directly affected by the proposed repeal; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision or agency; or from an a~sociation 

having no le$s than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana AdminiFtrative Register. Ten 
percent of those persons directly affected has been detPrmined 
to be 3 based on 30 out-of-state brewers. 

7. The authority of the aoency to repeal the rule is based 
on §16-1-303, MCA, and the ~ule implements §§16-3-230 and 
16-4-102, MCA. 

!&~- I ~1:/('( .'_,/ 
ELLEN FEAVER, Director
Department of Revenue 

Certified to Secretary of State 10/31/83 
MAR Notice No. 42-2-24B 21-ll/lr)/B3 



BEFORE THE DFF~PT~FNT OI' ~1VENUE 
OF THE S'I'l'TE OF 1-'0NTJil'~ 

IN 'j'I'E I'~TTF'il OF T"E REPEAL 
of Rul~ •7.11.111 relating to) 
slote liquor idvntification ) 
stamps. ) 

iO: All Intere•ted Persons: 

H1TICF. OF' Tf1E PROPOSED PF PEAI, 
of Pule 42.11.111 relatira to 
state liquor identification 
st~rrp:;. 

NO PUPIJC HI:'APING Cui>:'fFJo:PJ ATFD 

1. On Decerrber 12, l9E3, the Department of Revenue proposes 
to repeal rule 42.11.111 relating to atate liquor identification 
ctamps. 

2. Th~ 1ule proposed to be repealed can be found on p~qc 
42-llll of the £dministrctive Pules of Montana. 

3. 'Ihe Derartrnent is r•roposing tn repeal rul<' 42.11.111 
because Chapt~r 47, J9R3 Laws of 1-'nntana, ~liminatee the 
rPqcirement for state liquo1 identi!ication statr1ps effective 
OctotPr 1, 1983. Pule 42.11.111 is therefore unnec~~sary nfter 
that d<:te. 

4. Interested partJes may su~rrit their dat2, views, or 
argu~ents co~cerning the proposed arrendrnents in writing to: 

l'nn Ken11y 
Department of Revenue 
I,egal Division 
Mitchell Building 
Helena, rontana 59620 

no later than December 9, 1983. 
5. If B person who is directly affected by the proposed 

repeal wishes to ~Ypress hiE data, views and argu~ents orally or 
in writing at a public hearing, he ~ust make written reqUPst for 
o hearing and submit tl•is request along with any written com
rrents he has to Ann Fenny at the above address no later then 
December 9, 1983, 

6. If the agency receives requests for a public heoi1ng on 
the proposed repeal fro~ either 101 or 25, whichever is lesF, of 
the persons who are ~irectly affected by the proposed repe~1; 

from the. Ac:Jn1inistrative Code ConTdttee of thee I,egislatun .. ; fro~ 

a governmental cubdivision or agency; or from an 2SE<ociatiOJ• 
having no l~ss than 25 me~bers who will hP dirertl: affected, ~ 

t>earing wiL> be held at a later dillE·. l'r;tice vi t)-,e hearil''! 
will be published in the Montana Adrri~j,,trative Fegister. 1cr 
percent of those pers0ns directly aifecteC: !:as been del.Prn,ined 
tG be J8 based on 180 liquor ~tor8 employees. 

7. The autl:ority 0f the agency to repeal the rule is Lased 
on §lfi-l-303, MCA, and the rulP irnplements §§16-~-102 ard 
]6-3-102, MCA. 

/' l .. 
cit)·. c_// ;(, (I / 

FLLFN--FFAVE:I<, Dire<:"tor 
Deportment of Revenue 

Ce~tified to SPcretary of State 10/31/83 

21-11/lfJ/83 '1AR ilotice 'lo . .12-2-24~ 
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BEFOPE ~'HE DEPARTMH:1' OF PEVF:I\'lJE 
CF TilE ST/>'!'E OF MONTAI.\'11 

Jt; 'T!JE MATTEH OF TilE 
~~endment of ~ule 42.12.~03 
relatiDg tc inter-quota area 
t~a~sfers Gf vll~bever29~S 
licenses. 

TO: All Interested Persons: 

NOTICE OF PROPOSED l>l'ENm:n:T 
of Pul~ 4?.17.203 rnlating to 
intsJ-quota area transfers ut 
all-Leverages licenses. 

t:O PUBLIC HEAPING CONTFt:H.ATED 

l. On DecProber 12, 1983, the Department of Revenue proposes 
to arrerd rule 42.1:.~03 relating to inter-quota area transfers 
of a l; -beve'rage£ 1 icenses. 

"'· The rule as proposed to be amended provides as follows: 

42.12.203 INTEP-QUOTA AREA TRANSFERS (1) All-beverages 
lice~:srr;ay~ be transferred bPtween quota areas if the require
ments of 1£-4-204, MCA, are met. 1> license may Le transierred 
out of a quota area when the total number of all-beverages 
licenoes in that area (;:xceeds 125% of the numbPr nf licen~es to 
whi~h that quotz area iR ~ntitled based en the results of the 
mnst recent census ~ulation estimate. Licenses may be 
tr·ansferret"_ from a quota area until the total I'lm.ber of licer.~es 
in tbe area falls below 125% of the number of licenses to which 
the qucta area i~ entitled. If, upon transfer of a license, the 
number oi licenses in a quota are<t falls below 125% of the num
ber of licensPS to which the area is entitled, no additional 
transferE rnay be made froro the area until the nUI!'ber of licenses 
once agair~ exceeds 125% of the nun,ber to which the area is •'nti
tled. 

(2) ill /Ill-beverages licenses r:.ily be transferred to any 
county quo~a area or an incorporated city quota area of less 
than l~}nhabitants in which the total number of licenses 
issued is less than 1~5% 133% cf the total number of licenses to 
which th~l area is entitled based on the results of the most 
recent ce1~sus £I__E9pulaticn estimate. If, the total number of 
JjcPnses in a these quota eraa areas exceeds 1~5% 133% , no 
additional tran;,fe:;:-;;may be m2de to ~1\e area these areas-ur.ti 1 
th,, 1-l!rr.ber of L.C('toSes fall E' below l~5'!t 133~ of the nurrber of 
licen~es to which ~l'le fli'!'"'' ~!! these areas areer,titled. 

(b) All-beverages licenseS may be traniferred to any incor
porated city guota area ot more than 10,000 inhabitants in which 
the total number of licenses issued is less than 143% of the 
total number of licenses to which that area is entitled baS£~ 
the most recent census or population est1mate. If the total 
number of licenses in theee_quota areas exceeds 143%, no addi
tional transfers may be made until such time as the number 
of licenses falls below 143% of the number of li8enses to which 
these areas are ~ntitled. 

MAR !s0TJCF NO. 42-2-?50 2l-ll/lr'J/R3 
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(3) ~~@ ~~~ese n~@~~~el ~e~se~sn s~all ~e~ i~el~ee ±iMi~ee 
~e~~~e~e~i~s e~ e~~e~ e~si~ess @~~i~iee ef a~y ki~e i~ w~ie~ 
eae~ ~e~~~sl ~e~se~ is ~e~ e ~~l± ~a~~iei~a~~ i~ ~~e ew~e~e~i~ 
a~e e~e~a~ie~ ef ~~e e~ei~eee a~~~e~ieee ey ~~e liee~ee~ If ~fie 
~ licensee has been issued an all-beverages license under the 
provisions of 16-4-204(6), MCA, and the licensee desires to 
~e~Mi~a~e cease operatina his e~e~e~ie~ licensed business prior 
to a transfer authorized by statute, the license shall lapse and 
shall be of no force and effect. ~fie le~ee e~ a liee~se ~~ee~ 
~~is ~e!~±a~ie~ will ~ee~ee ~~e ~e~ee~~a!e fe~ i~~e~-~~e~a 
~~e~e£e~s~ 

(4) The following are example< of computations under sub
sections (1) and (2): 

(a) if the quota for an ~rea under (2) (a) above is two 
licenses and two have been issued, the quota area is at 100% of 
quota. Therefore, one addi tior•al license may be trcnsferred to 
the quota area resulting in more than i~S% 133% of quota and 
prohibiting the transfer of any additional licenses to that 
c::)rea. 

(b) if the qucta for an area is 18 licenses and 3? licenses 
have been issued the quota area is 177.8% of the quota. There
fore 10 licenses may be transferred out of the qucta area 
resulting in less than 125% of quota for that area and prohibit
ing the transfer cf any additional licenses from that area. 

(c) if the quota for an area under (2) (b) above is 47 all
beverages licenses and 57 licenses have been issued the quota 
area is 121% of the quota; therefore 11 licenses may be trans
ferred into the quota area. The total number issued would 
then eaual 144% of the quota and no additional licenses could be 
transferred into the q_11ota area._ (Note: If only 10 licenses 
were allowed to transfer, the area would be at 142% of quota and 
would qualify for one more license since at 67 issued, the area 
would not exceed the 143% allowed.) 
AUTB: 16-1-303, MCA IMP: 16-4-201, 16-4-2C4, and 16-4-502, 
MCA 

3. The Department is proposing to amend rule 4/.1/.203 
because Chapter 636, 1983 Laws of Montana, established new cri
teria for "floater" licenses in certain corporate quota areas. 
Under the present criteria tor most areas, in order tor trans
fers to occur between quota areas, the total number of all
beverages licenses in the original area from which the license 
would be transfm:·red must exceed the quota by at least 25% pur
suant to c~nsus data or a population estimate under 16-4-502, 
MCA. For the quota area into which a license could be trans
ferred, tht total number of all-beverages licenses could not 
exceed the quota by 33%. However, Chapter 636 specifies th~t in 
a corporate quota area containing a population of 10,000 or more 
into which floater licenses might transfer, the number of 
licenses cannot exceed the quota by 43%. As a practical matter, 

21-11/10/83 MAR Notice No. 42-2-250 
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the effect of the law wae to create one new "floater" license 
ior Bozeman and five new "floater" licenses in Billings since 
these were the only two largely populated corporate city quota 
a!",,as not OVE•r quota to th<· €'Ytent to be eligible for new 
licenses under the mochfied criteria. Subsection (3) of the 
rule is being amended because Chapter 59, 1983 Laws of Montana, 
removed the re10t.riction allowing only natural persons to hold i! 

"floater" lic,uor license transferred between the quota areas. 
4. Int.erested parties rnay submit their data, views, or 

<uguments c:oncerning the proposed arr.<"ndments in \Jriting to: 

Ann Kenn1-
Department of Revenue 
l·egal Divisio11 
Mitchell Building 
Helehb, Montana 59620 

no later than December 9, 1983. 
5. If a person who is directly affected by the proposed 

emE·ndments wishes to express his data, ''iews and erguments or<d_
ly or in writing at a public hearing, he must make writteD 
request ior a hearing <-T'G submit U:i.s request ;;long with ar.y 
written cr.n·ments he has tr> AnT' Kenny at the above aC'dress no 
later then December 9, 1983. 

6. If the agency receives requests for a public hearing on 
the proposed awer;dment fron; t'i ther 10% or 25, whichever is less, 
of the persons who are directly affected by the proposec arnend
mer.t; from the Ac:ministrctive Code CorrJYli ttee of the Legislature; 
frmn a <J<>Vernmental subdivid,on or agency; or from an associa
ticn havirq no less thaD 75 meroberE who will be directly affect
,,ct, a hearing will bf· held <:>t a later date. Notire c>:t t.he 
hEarin9 will be publ~shed in the Montana Adrrinistrative Fegis
t~r. Ten percent of those persons directly affected has been 
deter~ined to be at !Past 25 based on 51 city BDd/or county 
sue>ta areas where licenst-r< may be transferred. 

7. The euthori ty of the agency t.o amend the rule is base( un 
§16-1-303, MCA, enC the rule implements §§16-4-201, 16-4-204, 
and 16-4-502, MCA. 

f,l 
_j._L{f),_ 
EL LEN-,F"'E"'A"'V"'F"'P,----, -,D"",.,-i-::-:r-=e-c:c-;-t--:o:-::r:-
Department of Pevenue 

Certified to Secretary of State 10/31/83 

~~R Notice No. A/-2-250 21-11/10/03 
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BEFORE THE DEI-'1\Fi'l'~.ENT OF RI:VFNllF 
OF TI'E S'l'A'l'E Or' ~:OWrANA 

IN THE NATTER OF THE 
Amencln·<>r·r 0f Pule 42.12.129 
relating to tht> determination) 
of proximity to a place of ) 
\'<orship or school. ) 

TO: All Interested PersonP: 

t;OTICE Of' PFOPOSED AME~~l::·MENT 

of Pule 42.12.129 relating tn 
the detf'rn.inatior, of proximity 
tn A place of worship or 
sc-hool. 

NO PUBLIC HEl\P~NG CONTEMPLATED 

1. On December 12, 1983, the Department of Revenue proposes 
tc• an·end rule 42.12.129 reJ;,ting to the determination of proxim
ity to a place cf worship or school. 

~. The rule as proposed ro he amended provides AS follows: 

~ 2 .12. l 29 DE'IEP!>':INA.TIOt: OF PPOXIMITY TO PLACE OF ~'0PSHIP 
2~SCHOO~~ f~ e~6e~ -~e ee~e~~i~e if ~"e~~evis1e~s- ef 
~6-3-396 7 MEA7 e~e e~~~ieee~e 7 ~~e eepe~~~e~~ ~e±~i~es e twe 
ete~ tes~ In order to apply the provisions of 16-3-30§, MCA, the 
dep2rtment must ±inc: 

(a) eete~~i~et±e~ ef e~~eet ef ieeetie~ the entrance doors 
of the premise proposed for licensing and the entrance doors of 
~ace of worship or school ano situ2ted on the s2me street;. 
and 

(b) eete~~i~etie~ ef eiste~ee ~etwee~ ept~e"ee ~ee~s. the 
business mailing address of the ~mise proposed for licensigg 
is designated as the same street as the business mailing address 
of the place of worship or school; and 

(c) the distance_L__measured ir, a stra1ght line, frorr the 
entrance doors of the business proposed for licensing and the 
entrance doors of the £1Ece of worship or sch9ol is 600 f~et or 
less. 
-·--(2) -fe)---11 lnii3-6i~EJ ie ee"siee~ee te he "'" eee~ !'!t'l"..,et t"e~ 
ee~~s ~he e~i~e±P.EJ e~e e~~~rte"e~~ ~e~e~ A" e~!ey ie EJe"e"e~~Y 
ee~ ee~sieeree te he a s~~ee~ ~~~ees it is ~see ey the EJeee~e~ 
~~e!ie es e ~~e!ie the'l"e~EJhfere fe'l" vehie~~e~ ~'!"eve! If the 
above three part test is not met jn its entirety, the_prov1ST0n8 
of 16-3-306, MCA, do not apply. 

-fb)---ff t"e ~~e~esee ~'l"e~±~~ fe'l" i~~~er seies e~e ~et 
~eeetee e" t"e ~e~e et~eet es e ~~eee ef we'!"e"±p e~ seheei 7 th~ 
~~evie±eee ef ~6-3-396, ~€11, ere Pet ep~~i~eeie• if the r'l"e
~ese6 r~e~ises e'l"e ee the ee~e s~~eet7 ~"e~ t"e seeePd ete~ ef 
t"e test, ~revieecl fer ±e e~beeetieP -f3t, is ~tii±~~e. 

(3)-fe)---ff t"e r~epesee ~~e~±see e~e ee t"e ee~e st~eet7 The 
distance between entrance doors is measured ty a geometric 
straight line, regardles~ of intervening property and buildings. 
An entrance is considered to be a meane of ingrese to the prem
ise£ generally used by the puhlic. 

-fbt--ff t"e rlieta~ee is ~e~e t~e~ 669 £eet7 t"e p~evisi~~s 
of ~6-3-396y M€A, e~e eet ep~~ieeb!e. ff the eis~e"ee ±e iees 

21-11/10/81 ·mn Notice No. •2-2-251 
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~fia~ e~ e~Mai ~e 699 ~eet; See~ie~ ±6-~-~96 7 M6A a~p±~e~~ 
(4) (a) In the event that a county cr city _ governroent 

should enac:t an ordir.;;nce or resol uti en s,~JPEl,ar,ting the provi
si£f.3_2J~-3-3Q2(1), MC~, the re£triction shall not apply. 

(b) A corforrned copy of such supplartina ordinance or reso
lut~g!}_IWSt he ~~!?Fitted _!:.2_!.be department bJ: the applicant. 
AUTH: JE-1-303, YCJ; IMP: 16-3-306, MC~. 

3. This proposed rule as amended co~pliee with the Supre~e 
Court's Opinion in Bovey v. Department of Revenue, decicecl on 
February 24, !9E3, which held 42,12.129, in part, contradicted 
the plain and cle<•T roeaning of §16-3-306, !"CA. The terms of the 
proposed rule comply with the Supreme Court's Opinion. 

It should alC'n be noted that Chapter 662, 19e3 r.aws of Mon-· 
t2na, authorized loca 1 gcvernmenU:, (cities and counties) tc 
supplement and/or override §l€-3-306, MCA, by local ordinances 
if ihey should choose to do so. However, where they de not, the 
provisicnP of 42.12.12Q will continue to apply. 

4. Interer;tH; parties m<:~y fUbll'i t thPir data, vie~~~, or 
arguments roncerPing the proposed arrendments in writing to: 

Ann r:er.ny 
Depart~ent of Revrnue 
Legal [,ivifiion 
~itchell Building 
helena, Moptana 59620 

no later than December 9, 1983. 
5. If a person ~Jbo is directly affE'ctec1 by the proposed 

amendrrents wishes to express hiE data, views <:~nd arguments oral
ly or in writing at a public hearing, he must make written 
request for a hec;ring and submi.t this request along with any 
written comments he has to Ann Kenny at th.. e>bove address no 
later than December 9, l9B3. 

6. If the agency receives requests for a public hearing on 
the proposed amendmer.t from Pitl'>er 10% or 25, "WhichPver is less, 
of the persons who are directly affected by the proposed aroend
rnent; frorr the Adroini('trative Coer- Committee of the LegiE'lature; 
froro a goverr•r.:l2ntal subc.ivision or ager.cy: or from an associa
tion having no less than 25 members who will be directly affect
ed, a hearing will be held at a later date. ~otice of the 
he<.>rir,g wi 11 be published in. the Montana 1-dministrati ve Regis
ter. Ten percent of those persons directly affected hes been 
determined to Le ai· least 25 based on approximately 126 city 
governments, 56 counties and those proposed premises within 600 
feet of any church or school. 

7. The cullcority cf the agen<"'y i·o amend the rulE' is based en 
§16-1-3G3, ~CA, and the rule implements §16-3-306, MCA, 

@L~ ~.i::Yt0U 
ELLE~-YE'J:.'vER, Director 
D~p~rtment of Revenue 

Certified to SRcretary oi State lC/31/83 
MAR :~otice ~o. 42-2-251 21-ll/10/83 
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FEFOPF Till: PEFAFTMENT OF PFVENUF 
OF TPE STATE OF MON'Il•:t-~A 

IN ~TE 1-!ATTER OF THE 
Adoption of Rule I relating 
to the deterroinatioD cf 
license quota areas. 

TO: All Interested Persons: 

NOTICE OE PROPOSED ADOPTION 
o~ Rule J relating te thP 
determination of license quota 
areas. 

NO Pt'PLIC HEARING CONTE~PI.A'J'ED 

1. On December 1?, 1983, the Departme~t c•f Fevenue proposes 
to adopt rule I relating to the ~eterminatio~ of distance for 
purposes of license quota areas. 

2. The rule as proposed to be adopted provides as follows: 

PULE I DETERMINATiqN OF LICENSE QUOTA APEAS (1) Any 
applicant applying to the department for a new license or trans
fer of an existing license under the quota limitations provided 
for under 16-4-105 and 16-4-201, MCA, must submit to the depart
ment: 

(a) a sworn statProent or affidavit from the local county or 
city surveyor attestiDg to the di~tance as meEaure2 by the sur
veyor from official city or county plats; accompeDied by a copy 
of the plat indicating the poi~ts between which the weasurement 
was rn2de, and the distance; or 

(b) a certified survey from a licens8d land surveyor 
attesting to the exact distance, accompanied by the plat£ indi
cating the points which were measured, and the distance. 

(2) If the location of the prerniFPS falls within the incor
porated city boundaries or within a diFtance of 5 straight-line 
mileE from the nearest corporate city bour.(1<>ry, the premise will 
be subject to that quota established for the "city" quota area. 

(3) If the distance attested to is more than 5 straight
line miles from the r.earest corporate city l">oundaries, the prem
ise is considered under the quota established tor the "rounty" 
quota area. 
AUTH: 16-1-303, MCA; HlP: 16-4-lCS, 16-4-201, 16-4-409 and 
16-4-501, MCA. 

3. The Department is proposing this new rule because Chap
ter 595, 1983 Laws cf Montana, revised the method of measuring 
the S-mile distance for corporate city and county quota areas 
from the shortest public road or highway to a straight line 
weaE:urement. This rule, <J£ t-roposed, implements the new mea
surement criteria. 

4. Interested parties may subrr·i t their cat a, views, cr 
arguments conrerning the proposed adoption in writing to: 

21-11/10/BJ MAR Notice No. 42-2-252 
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l'nn Kenny 
[,epartPit>l1t of ];,evenue 
Leg~l Division 
Kitchell Buildlnc
~elena, Montana ~9620 

no later than December 9, 19£~. 
5. If a person who i~ directly aff~cted by the proposed 

a6option wishes to exprebc his data, virws and arguments orally 
or in writing at a public hearing, he must milke written request 
for c her.ring and ~ubmit this request along with any written 
comments he has to Anr Kenny at the above adct·ess no later then 
December 9, 19R3. 

6. If thP agGr·cy receives request< ,oc_,r a public hearing on 
t~e proposed adoption from either lOt or 25, whichever is less, 
of the perso~s who are directly affected by the proposed ~dop
tion; frorr- the Admini E tr at i ve Coce Cornrni ttee of the Legislature; 
fnJm a governmental subdivision or agency; or from an associ a
tion ~•ving no less than 25 members who will be directly affect
ed, a hearing will be held at a later date. Notice of the 
hearirg will be published in the l"ontar.a Pfrninistrative Regis
ter. Ten percent ct those perso~s dirert)y affected h~E been 
deterrnineJ tc be at least 25 bas~d on 14 cou~ties with licenses 
availabll". 

7. The authority of the agercy to amen~ the rule is based on 
§16-1-303, MCA, and the rule imple~~nts §§16-4-105, 16-4-201, 
16-4-409 and l6-4-5Cl, ~CA. 

f/ .. / .A: / 
~/£<.,~/' <.fl~ .,.' : / 

ELLEN FFAVFr, Director 
DepartwRnt Gf ~evenue 

Certified to Se~retary of State 10/31/83 

~ffiR Notice ~o. 42-2-252 21-11/10/81 
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PFFORF 'IHE DFPHTI"EN'I' OF PFVENUE 
OF' ~'Pf: STATE OF ~·ot:TANll 

IN THE MliTTFP OF TPE 
Rep~al nf Pules 42.12.321 
and 42.12.322 r~lvling to 
special p<Tmits. 

TO: All Intprested Persons: 

NOTICE OF PPOPGSED J<J<l'Fl'I· 
of Pules 42.12.321 and 
42.12.322 rPl~ting to sperial 
perrr·i t s. 

KG PT;BLIC HEAPH'G CCNTFI·IPLATED 

1. On December 12, 1983, tl':e Departf',,.r,t of Pever.uf' propose~ 
to repeal ~ul~s 42.12.321 and 42.12.377 relatjng to specie) 
perroits. 

? • 'Ihe rules as rropo:oPc1 tc• bi:· repeal<:>d r2r be found or• 
page 4~·l7Rl of the ll~rrinistratlve Rules of Montana. 

3. Pules 47.1/.J~l and 4~.12.322 ~re pro~osed to be 
E~~~~led becau~e after a lh~r~ugh revi<w uf the st~tutnry lar
guage on which theFe rules are b~sed, it wH• eeterrnined that 
§16-4-301, MCA, cleorly sets turth the procedure by which Dpe
ciiJl pE'rmi ts rn<'·Y te applied for .ond i ssueC. 1 t is believed, 
theretcre, that the rules unnecrF~8r'ly rep~&t th~ statvtory 
provision~ Erd should be rrpeal0rl. 

4. ~r:teresteC r,arti0f~ n.t:~ :ubrrit their C2ta, vi~,\,:.s, or 
arguments concerninq the propos~d arnendrrLnts in writing to: 

Ann Kem:y 
Department of Revenue 
legal Division 
Mitch~ll Buildirg 
~elena, Montara 59620 

nc later t.h<:L December 9, 1983. 
5. If & person who is dircrtl~ atfectecl by the prnpnHed 

a~endroents wishes to PXrrcss his data, vi~w~ a~~ argurrPnts oral-
1:' o~ in writing et a puhli~ ~cbring, hF ~vst rrak~ written 
reoue,st for a t . ..,c:l ing <mel subn·it this rE-<,m·st nlon(l ~1ith any 
writh•r, comments he has tc Ann r··crny at th" <:bove ?ddn·~'s tJC 

later then Decemter 9, 1~83. 

6. lf the ~gfrr·} r~ceives rr•ctJests ~cr 2 ~~tlic hParirc en 
the propos~d amendwert frum eitt£:1 Jn~ or 25, whichEver i~ J~ss, 
of the perRc'l'S .. t.o are din ctly affpr·tec by the p:oposed :orru•L'
~ents; from the AC~inistrative Code Con~ittee of the Legisla
ture; £1om a govern!T'ental sul>civision or "qency; m· fn:rr' an 
as~cclaticn having r·c• ~PRS than 7~ rrernbers wto will be dirEctly 
af::'ected, a he<.ring wi.l.l bL beld at ~ later dab.. t'otice of thE 
he<> ring will be publisheC:: ill thP. ~'ontar.<:, Administr<ltive Regj s
ter. Ten percent of ltcEe persons ~irectly affected has been 
detern.iner1 to be aprroximately J 00 based or " yearly aver<·ge of 
l,COO special p~rmit applications. 

7. ~~e authority of the agency to repeal the rule~ ic Lased 
on §16-J-303, M.CA, <:Nl the rules implerr•ert ~:J£-·4-301, ~'ClL 

Certified to Secretary of State 
:!l-ll/10/ti3 

E:Lr.n: FEAVEF, rirect.cr 
Departne~t of PevPrl.e 

liJ/31/!33 
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~FFOPF "~F [·EPAFTME~T CF FEVENUF 
CF T!-'F STJITF OF MONTA!\.,:. 

!~ Tl-'F MATTFP OF T!-'F 
Amendn.ent cof Rule!: 42. ;>; .101 
and 42.22.105 end the 
JIDOPTION of Rule I rel~ting 

tr the assessreent and tax?
ticn of centrally assessed 
prc>perty. 

TO: All Interested Pereons: 

NOTICE OF PUBLIC FFJIPING m· 
'l'I'F PJ'OPOSFD A~'ENm'EN'I' of 
Pules 42.?2.101 and 42.22.105 
and the ADOPTION cf Pule I 
relating to the ~ssessroent of 
centrally assessed property. 

1. On December 5, 1983, at 1:30 p.m., a public hearing will 
be held in Room 160 of the Mitchell Building, Fifth and Roberts 
Streets, Pelena, Montana, to consider the proposed amendwent of 
rules 42.22.101 and 4i.22.105 and the adoption of rule J relat
lng to the assessment and taxation of centrally assessed proper
ty. 

2. The rules as proposed to be amended and adopted provide 
as fellows: 

42.22.101 DE~INPI'ION§ (l), (2) and (3) remain the same. 
(4) "Eeneficiel use" as it relates to electric energy pro

ducer·s is defined as the use of tax exempt power . transmission 
lines havin_g_a capaci.~.Y of at least 500 k.v. for bulk power 
transfers. 

(51 "Bulk Rower transfers" weans transfers rrade by t~xable 
electrical energy producers. 

(4) throuqh (16) remain the same but will he renumbered. 
AUTH: 15-23-iOB, MCA: I~P: Title 15, Chapter 23, pert 1, MCJI. 

42.22.105 !<EPORTING REQUIREMENTS (l) Each year al! rPr,
trally assessed rorrpanies shall submit to the depPrtment ct 
rev~nu~ a report of operation~ for the prece~ing year. Fail
roads and_EiEeline~ shall subrrit the report hy April 15 and all 
others by M~roh 31, on forms supplied by the department. 

(2) (a) through (m) remain the Si'I!'B. 

~_iE- the case of centrallY~sed electric utilities, 
all ir>formation required under Pule~i.f applicable: 

(n) and (o) remain the same but w1ll be relettered. 
(3) remains the ~?I!'P. 

JIUTH: 15-23-108, MCA; IMP: 15-23-101, 15-23-201, 15-;3-301, 
15-23-402, 15-23-502, 15-23-602 anc 15-23-701, ~CA. 

RULF I ADDITIOKAL I<EPORTJNG F.EQUHF!IENTS FOR BENEFICIAL USE 
OF GOVEPNI'ENT OWNED TPAJ'.'SMISSION LINES- (1) C,:'ll<' li fying compa
nies sball provice tc the det.>artrnent of revenue inforwation on 
al•1' pcssession or benefic.iRl use of govE:rnrr.ent cwn<>cl transmis
sion lines, as defined in 15-23-lQl and 15-24-1207, MCA, during 
the preceding ci1lf'ndar yea.r. 'I'he irfcrm.i'ltion sha~l be submitted 
beginnin; March 31, 1984, and each )ear th~reafter ancl shall 
include the following: 

MAF NOTICE NO. 4;-2-2S4 21-ll/10/83 
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(a) the name and add!eas of the person, ass0riation, or 
corporaticr·; 

(b) the location of th~ (tax exempt property) transmission 
lines; 

(c) original co~t and accrued depreciAtion and market value 
in dollars <~nd cent£ of the tax exer,p1· pr0perty; 

(d) copies of 2ll charges from the Bonneville Power Admin
istration for bulk power transterF; 

(e) copies of contracts witt. the Bonneville Power Adminis
tr<~tion for use of said line; 

(g) any ether inforn,<>tion requestccd by thP. clepartment which 
will asd 10t in valuing the goverrm,ent owned electric transmis
sion lines. 
JUTE: 15-1-201 and 15-24-1207, MCA; I~P: JS-24-1207, MCA. 

3. The 48th Legi£1ature enacted House Bill 747 (Ch. 683) 
which provides for a system of taxing the beneficial use of an 
otherwise exempt government-o\'rned transrd !'~ion line. This 
ad~inistrative rule is promulgated to put potentially affected 
ta>:payers on notice as to the manner j n <7hich the Depnrtment 
will administer the new law. Subsection (J) ot rule 42.22.105 
is being amended to implement the provisions of Chapter 606, 
Laws of 1983, which changed the filing date for pipelines froro 
March 31 to April 15. 

4. Interested parties roay submit their data, views, or 
arguments concerning the proposed amendrrents jp writing to: 

Larry Schuster 
De~artment of Fevenue 
Property Assesp~~nt Division 
Mitchell Building 
Helena, ~ontana 59620 

no later than Dece~ber 9, 1983. 
5. Allen Ct.roPister, Agency Leg<>l Eervices, Department of 

Justice, has b·en design<' ted to pre~ide Gver anc ronduct tr.e 
hearing. 

6. The authority of the Department to m<>ke the proposed 
amendmentE: and to adopt th~e proposed rule is bl"sed on 
§§15-1-201, 15-23-108 and 15-24-1207, MCA, and the rules im~le
ment Title 15, Chapter 23, Parts J ond II, an~ §15-24-1207, ~CA. 

0:/1 _/.At~c''f~/ 
ElJ,FN FEAVER, Director 
Department of Revenu" 

Certified to Secrct~ry of State 10/31/83 

21-11/10/83 MAR Notice No, 42-2-254 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of adoption 
of rules pertaining to 
prescribed graphics and 
information required to 
be printed on ballot 
envelopes for electors in 
United States service 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
FOR ABSENTEE BALLOT 
ENVELOPES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 10, 1983, the Secretary of State proposes 
to adopt Rules I through VI pertaining to absentee ballot 
envelopes. 

2. The new rules are proposed as follows: 
RULE I PURPOSE (1) The purpose of these rules is to 

provide Montana election administrators and printers with 
federal post office regulations in regard to required markings 
for absentee balloting materials without placing the 
requirements in statute. 

(2) Balloting materials, consisting of post card 
applications, ballot voting instructions, and envelop~s, are 
sent through the mail without prepayment of postage to enable 
every person in any of the following categories to apply for 
registration and to vote by absentee ballot when absent from the 
place of voting residence and when otherwise eligible to vote 
absentee: 

(a) Members of the Armed Forces while in the active 
service and their spouses and dependents. 

(b) Members of the Merchant Marine of the United States 
and their spouses and dependents. 

(c) Citizens of the United States residing for a definite 
or indefinite time outside the territorial limits of the United 
States and the District of Columbia and their spouses and 
dependents when residing with or accompanying them. To be 
mailable free of postage, the balloting materials must be 
deposited at a United States Post Office, an overseas United 
States Military Post Office, or presented to an American 
Embassy. 

AUTH & IMP: 13-13-214-(4), MCA. 

RULE II ELECTIONS AFFECTED (1) The materials may be sent 
for any general election of electors for President and Vice 
President or of Senators and Representatives in Congress and for 
other general, primary, and special elections. 

AUTH & IMP: 13-13-214-(4), MCA. 

RULE III REQUIRED MARKINGS (1) Envelopes used to send 
balloting material and envelopes supplied for return of the 
ballot must have printed across the face two parallel 
MAR Notice No. 44-2-33 21-ll/10/83 
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horizontal red bars each 1/4 inch wide, extending from one side 
of the envelope to the other side, with an intervening space of 
1/4 inch, the top bar to be 1 1/4 inches from the top of the 
envelope, and the words "OFFICIAL ELECTION BALLOTING MATERIAL" 
betweerr the bars. There must be printed in the upper right 
corner of each envelope in a rectangular box the words "U.S. 
POSTAGE PAID 42 USC 1973dd." All printing on the face must be 
in red with an appropriate inscription or blanks for return 
address of sender in the upper left corner. Sample available 
from Secretary of State. 

(2) Facing Identification Marks (FIM) must be printed on the 
address side. The shade of red ink identified as Pantone 193U 
will generally meet print reflectance needs (30 percent) when 
used on white or light colored paper stock. A darker shade of 
red ink will be needed on darker paper stock. The distance from 
the vertical bar closest to the postage paid box to the right 
edge of the envelope should be 2 inches, plus or minus 1/8 inch. 
Film negatives available from a local post office. 

AUTH & IMP: 13-13-214-(4), MCA. 

RULE IV ENVELOPE SIZE (1) Ballot transmission and ballot 
return envelopes must meet the following maximum and minimum 
height and length requirements: 

(a) Maximum; 
(i) Height 6 1/8 inches 

(ii) Length 11 1/2 inches 
(b) Minimum; 

(i) Height 
(ii) Length 

3 1/2 inches 
5 inches 

AUTH & IMP: 13-13-214-(4), MCA. 

RULE V NON USE OF REQUIRED MARKINGS (1) Non use of 
required markings will require affixing of pay postage for 
international airmail. 

AUTH & IMP: 13-13-214-(4), MCA. 

RULE VI WHERE MARKINGS NOT ACCEPTED (1) If Ballot Return 
Envelopes are mailed frcm a non U.S. Postal System the elector 
must pay postage. 

AUTH & IKP: 13-13-214-(4), MCA. 

3. The reason for the proposed adoption of these rules is 
to implement amendments to section 13-13-214, MCA as required by 
House Bill 559, Chapter 110, Laws of 1983. 

4, Interested parties may submit their data, views or 
arguments concerning the proposed rules in writing to the 
Secretary of State, Room 202, State Capitol, Helena, t·1T 59620, 
no later than December 8, 1983 

5. If a person who .is directly affected by the proposed 
adoption wishes to express his data, views, and arguments orally 
or in writing at a public hearing, he must make written request 
21-11/10/83 '1AR Notice No. 44-2-33 



-1662-

for a hearing and submit this request along with any written 
comments he has to the Secretary of State, Room 202, State 
Capitol, Helena, MT 59620, no later than December 8, 1983. 

6. If the agency receives requests for a public hearing on 
the proposed adoption from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption, from the Administrative Code Committee of the 
legislature; from a governmental sub-division or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 10 persons, based on 56 
county election administrators and 44 approximately contract 
printers in Montana. 

tate 

Certified to the Secretary of State October 31, 1983 
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STATE OF MONTANA 
DEPl'.RTMENT OF COHMERCE 

BEFORE THE BOARD OF NURSING HOME ADMINIST~TORS 

In the matter of the a~endment ) NOTICE OF AMENDMENT OF 8.34. 
of 8.34.4ld concerning examina-) 414 EXAMINATIONS 
tions. ) 

TO: All Interested Persons: 
1. On September 29, 1983, the Board of Nursing Home 

Administrators published a notice of proposed amendment of 
8.34.411 at pages 1282 and 1283, 1983 Montana Administrative 
Register, iss~e number 18. 

2. The board has a~ended the rule exactly as proposed. 
3. No comments or testimony were submitted. 

DEPAR~MENT OF COMMERCE 
BEFORE THE BOARD OF VETERINARIANS 

In the matter of the amendment 
of ARM 8.64.501 concerning 
application requirements. 

TO: All Interested Persons: 

NOTICE OF AMEND!1ENT OF ARM 
8.64.501 APPLICATION REQUIRE
MENTS 

1. On September 29, 1983, the Board of Veterinarians 
published a notice of proposed amendment of 8.64.501 concerning 
application requirements at pages 1286 and 1287, 1983 Montana 
Administative Register, issue number lB. 

2. The board has amended the rule exactly as proposed 
3. No com.~ents or testimony were s·.1bmi tted. 

Certified to the October 31, 1983. 

Montana Administrative Register 
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STATE OF HONTANA 
DEPARTHENT OF CO~MERCE 

SEF0RE THE BOARD OF PHYSICAL ·rHERAPY EXl\MINERS 

In the matter e>f the amendments) NOTICE OF AMENDHENT OF liRM 
of ARM 8.42.401 concerning ) 8.42.401 APPLICATIONS, 8.42.402 
applications, 8.42.402 concern-) EXAMINATIONS, 8.42.403 FEES, 
ing examinations, 8.42.403 con-) 8.42.405 TEMPORARY LICENSES, 
cerning fees, 8.42.405 concern-) and ADOPTION OF A NEW RULE, 
ing temporary licenses, and ) 8.42.410 FOREIGN TRAINED 
adoption of a new rule concern-) APPLICANTS 
ing foreign trained applicants.) 

T0 • All Interested Persons: 
l. On August 25, 1983, the Board of Physical Therapy 

Examiners published a notice of public hearing on the proposed 
amendments and adoption listed above at pages 1134 through 
1139, 1983 Montana Administrative Register, issue number 16. 

The hearing was duly held on October 4, 1983 in the Scott 
Hart Building Auditorium, 303 Roberts, Helena, Montana. Two 
persons offered testimony at the hearing, neither in opposition. 
A letter vias submitted to the board dated September 7, 1983 
from the lldministr~tive Code Committee, expressing its concerns 
about some of the proposed rules, the rationale for one of 
the rules and statistical support for the proposed fee increases. 
Several additional letters \Jere submitted, none in opposit~on. 

The board has made grammatical amendments to improve 
the sentence structure of rule 8.42.401 and to complete the 
first sentence of rule 8.42.402 (5) with no change in substance 
intended, and adding the International Credentialin; Associa
tion, Inc. to the list of cvaluation services in s«ction (1) (a) 
of the new rule 8.42.410 regarding :oreign trained applicants. 

Several other changes were made in respon~e to the letter 
from the Administrative Code Committee. The rules as changed 
will read o.s follows: (new matter underlined, de:!.eted r.tatter 
interlined) 

"8.42.401 APPLICATIONS (l) 2' .. pplicati::>n p~ckets will 
~rovidedto all applicants. Packets shall include 
application forms and copies of the curre~t statutes 
and rules to help prepare for the jurisprudence exam 
ination.~he-a~p~±eat±o~-fer~a-for-~±cena~re-~a-a-phya±ea~ 
the~ap±~~7-eopy-of-ewrre~t-ststwtes-snd-~w~es7 -aion~ 
w:i:th-the·-jwr±sp~wde~ee-eHBl!l±nat:i:el'l-w±il-be-prov±aed-to 
app~±eants-±n-aeeeraa~ee-w±th-the-~e~~irements-ef-see
t±on-3~-~i-394,-MeA~--fn-aaa±t±on7-the-beord-may7-±~ 
±te-d:i:seret±en7 -re~~ire-statements-of-9ood-moral-eha~
aeter-and-referenees-f~e~-t~e-a~p~±eant~s-pfev±ewe 
plaee-fst-ef-emplo~ent~" 
The board proposed the rule change to correspond \d th 

the rule change in 8.42.402 which provides for the jurisprudence 
examination. Th board :eels it is their duty to supply the 
material upon wh ch the jurisprudence examination is based. 
The current word ng and deletion of the previous material 
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is in response to the letter from the code committee objecting 
to the references from the applicant's previous place of employ
ment. The authority of the boar:! to ~nake the amendment is 
based o~ section 37-11-201, MCA and implements section 37-
11-3!)4, MCA. 

Rule 8.42.402 is being amended as proposed with the follow
ing changes in subsection (4): (new matter underlined, deleted 
matter interlined) 

"8. 42.402 l':XAMINI'.TIONS Ill ... 
(4) Applicants fer e>:arnination shall file with the 

beard office an application which shall include the follow
ing: 

(a) 
(c) three ~e£e~efi~e-1e~~e~~- statements of good moral 

character; 
(d) 
(e) recent photograph of the applicationf-a~~. 
·H t- -eem~letee·-'i"r1:!1~rttdenee- exa."!l:i: n!l. eien < 
(5) The applicant's overall passing score for the 

ProfGssional Examination Service's examination is to 
~e equal to or higher than 1.5 standard de?iation below 
the national mean. The passing score on the jurisprudence 
examination shall be 75%. 

(6) The j~risprudence examination shall be an open 
book examination covering current Montana physical therapy 
statutes and rules, subject to ~itle 37, Chapters 1, 
2, and 11, Montana Code~ Annotated, state and federal 
narcotic statutes, and standards of care and definition 
of moral t~rpitude. The jurisprudence examination must 
be passed by all exa~ination and endorsement applicants 
before original licensure will be granted. For examination 
candidates the jurisprude::1ce exam will be given con
currently with the PES examination. For endorsement 
candida~es separate provisions will be made for taking 
the ju=isprudence examinatio::1 prior to licensu=e. 
Applicants failing the jurisprudence examination must 
retake said examination until passed. The fee of each 
retake will be assessed in accordance with the established 
fee schedule." 
The changes set requirements for making application. 

The change from reference letters to statements of gcod moral 
character is again in reference to the September letter from 
the Code Committee. Subsection (4) (f) tas been deleted and 
subsection (6) amended to include the jurisprudence examinatiOi1 
with the PES examination, rather than as a part of the applica
tion. Subsection (5) set passing grades on the examinations. 
Subsection (6) outlines procedures and policies for the juris
prudence examination. Dy implementing the jurisprudence exam 
the board will try to assure that professionals p=acticing 
in Montana are familiar with the laws that apply to Mcnt~na 
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so that they know the limits of their practice and sanctions 
that apply to prescription dispensation a!ld use of narcotics. 
The authority of the board to make the amendment is based 
on section 37-11-201, MCA and implements 3ections 37-ll-303, 
304, MCA. 

Rule 8.42.403 concerning fees is amended as proposed 
with the addition of one fee which reads as follows: 

"8.42.403 FEES (1) The fees shall be as follm~s: 
(a) ... 
(h) Duplicate license 10. 00" 

The board proposed the fee changes to set the fees com
mensurate with program costs. The board had reviewed its 
fee schedule and administrative costs and determined that 
these fees were necessary to cover the costs. In justifying 
the fees, the board office realized the fee for duplicate 
licenses should have been included. The au~hority of the 
board to make the change is based on sections 37-1-134 and 
37-11-201, MCA and implements sections 37-11-304, 307, 308, 
and 309, MCA. 

The ~~endment of ARM 8.42.405 Temporary Licenses has 
been completed as proposed for the reasons stated in the 
original notice. 

Rule 8.42.406 has been amended as proposed with the follow
ing change: (new matter underlined, deleted matter interlined) 

"8.42.406 LICENSURE BY ENDORSEMENT (1) ... 
(2) 
(d) submit three ~e£erenee-ie~~er5 statements of good 

moral character; 
(e) 

The board is making the amendment for those reasons stated 
in the original notice. The above change is in response to 
the letter from the Administrative Code Committee to clarify 
that the statements required are for good moral character. 
The authority of the board to make the amendment is based 
on section 37-11-201, MCA and implements sections 37-11-307, 
MCA. 

The new rule, 8.42.410 is being adopted as proposed with 
the following changes: (new matter underlined, deleted matter 
interlined) 

"8.42.410 FOREIGN TRAINED APPLICANTS (1) 
(a) compliance with educational standards equivalent 

to the University of Montana, Physical Therapy Curriculum 
shall be established by using an evaluation of educational 
background performed by any of the following evaluation 
services; 

World Education Services, Inc. 

International Consultants, Inc. 

Newark, Delaware, 19711 
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International Credentialinq Associates, Inc. 
1101 New Hampshire Avenue NW 
Washington, DC 20037 

(b) pay any a fee ±5 required by the services,-a~a 
sfiali-~e-paid-by-tfie-app±iea~t; 

(c) be-e~-qood-mera±-eha~aeter-a~d at least 18 years 
of age; 

(d) submit three statements of qood moral character; 
~ have graduated from a board approved physical 

therapy school; 
(f) if from a non-english speaking eetl~try culture the 

applicant shall display competency in the English 
language by passing the national eJ;amination Test of 
English as o. Foreign Language (TOEFL) with a score of 
55% of the total possible points on each subject. The 
applicant would contact TOEFL by writing: 

TOEFL 
Cox 899 
Princeton, Ne'>l Jersey 08541, USA 

A fee is re~uired by TOEFL and must be paid by the 
applicant. 

1et lgl pass to the satisfaction of the board a written 
examination prescribed by the board and, if considered 
necessary, an oral interview to determine the fitness 
of the applicant to practice as a physical therapist." 
The changes is the rule are to add the ICA which has 

been approved by the American Physical Therapy Association 
as an approved credentials evaluation service. The change 
to subsection (b) indicates that the applicant must pay any 
fee required by the services. Subsections (c) and (d) arc 
amended in response to the Administrative Code Committee's letter 
and again to indicate that the statements required are for 
good moral character. The change in subsection (f) is to 
make clear that the problem relates to the ability to communi
cate in the English language, rather than to a country. 

2. No other comments or testimony were received. 

BOARD OF PHYSICAL THEPAPY 
EXAMINERS 

Certified to the Secretary of State, October 31, 1983. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of repeal of 
rules 10.16.102, 10.16.212, 
10.16.213, 10.16.1210, 
10.16.1802, 10.16.1803, 
10.16.2301 pertaining to 
specral education programs. 

To: All Interested Persons 

NOTICE OF THE REPEAL OF 
RULES 10.16.102, 10.16.212 
10.16.213, 10.16.1210 
10.16.1802, 10.16.1803 
10.16.2301 

1. On August 25, 1983, the superintendent published 
notice of a proposed repeal of rules 10.16.102, 10.16.212, 10. 
16.213, 10.16.1210, 10.16.1802, 10.16.1803 and 10.16.2301 con
cerning special education programs at page 1148 of the 1983 
Montana Administrative Regrster, issue number 16. 

2. The superintendent has repealed the above-numbered 
rules as proposed. 

3. No cumments or testrmony w~ere rece1ved. 

Superintendent of Public Instruction 

Cert1fied to the Secretary of State October 31, 1983. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of amendment of 
rules governing special edu
cation programs of the public 
schools of the state of 
Montana 

To: All Interested Persons 

NOTICE OF AMENDMENT OF 
CHAPTER 16, SPECIAL 
EDUCATION 

1. On August 25, 1983, the superintendent published 
notice of proposed amendment of Chapter 16, Special Education 
at page 1150 of the 1983 Montana Administrative Register, issue 
number 16. 

2. The superintendent has amended the rules as proposed 
with the following exception. 

10.16.1102--The proposed changes were discussed with the 
Special Education Advisory Panel. Members of the panel be
lieved that procedures for request of the evaluation process 
should be included in the rule. Therefore, section (3)(a) of 
the rule--which was proposed to be repealed--will be included 
in the rule. Rule 10.16.1102 will now read as follows: 

10.16.1102 INDEPENDENT EDUCATION EVALUATION. 
(1) Parents shall have the r1ght to an Independent educa

tional evaluation of their child at public expense when those 
parents have reason to question the appropriateness of the pub
lic agency's educational evaluation. The public agency may 
initiate a hearing under 10.16.101 to show that its evaluation 
is appropriate. If the decision of the hearing officer is that 
the evaluation is appropriate, the parent(s) still has the 
right to an independent evaluation, but not at public expense. 

(2) The parent(s) must direct a request for an indepen
dent educational evaluation in writing to the district superin
tendent or the county superintendent when there is no district 
superintendent. The parent( s) must state the reasons ( s) for 
such an evaluation: 

(a) the parent(s) must allow the local school district to 
complete a current evaluation (assessment during the school 
year) before requesting an independent evaluation; 

(b) the parent(s) must sign a consent or evaluation to be 
conducted by the independent evaluator(s); and 

(c) the parent( s) must sign a release of information be
tween the school district and the independent evaluator ( s). 
The school district and the independent evaluator(s) must ex
change all record~ concerning the child. All records and in
formation from the independent evaluation become part of the 
ch1ld's school record. 

(3) If the parent(s) obtains an independent evaluation at 
private expense, the results of the evaluation: 

(a) must be considered by the public agency in any deci
sions made with respect to the provision of a free appropriate 
public education of the child, and 

(b) may be presented as evidence at a heanng regarding 
the child. 

~ontBna Administrative Register 21-ll/1n/8 3 



-1670-

(4) If a hearing officer requests an independent evalua
tion as part of a hearing, the cost of the evaluation must be 
at public expense. 

(5) Whenever an independent evaluation is at public ex
pense, the criteria under which the evaluation is obtained, 
including the location of the evaluation and the qualifications 
of the examiner(s), must be the same as the criteria which the 
public agency uses when it initiates an evaluation. (Auth. 
Sec. 20-7-403, MCA; IMP, Sec. 20-7-403, MCA.) 

E Arijer ht 
Superintendent of Public Instruction 

Certified to the Secretary of State october 31, 1983. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules relating to decision 
criteria for certificates of 
need for health care facilities 

NOTICE OF ADOPTION 
OF RULES 16.32.125, 

16.32.126 and 16.32.127 
(Certificate of Need) 

To: All Interested Persons 

1. On September 29, 1983, the department published 
notice of the adoption of proposed rules concerning decision 
criteria for certificates of need for health care facilities, 
at page 1295 of the 1983 Montana Administrative Register, 
issue number 18. A public hearing on the proposed rules was 
held on October 24, 1983. 

2. The department has adopted the rules with the follow
ing changes: 

Expected bed-need in target year = Average daily census ~n ttarget yea~ 
occupancy ac or 

Where (ia) Average daily rensus in target year = 
- (use rate) (projected population of service area in target~ 

365 

(i±b) Use rate= current 3-year average of patient-days in service area 
- current populat1on of serv1ce area 

(±iic) Occupancy factors are as follows: 
- Facility size Occupar19:.Factor 

u-rlder 30 beds 40 percent 
30 - 89 beds 60 percent 
90 beds and over 80 percent 

Where a community has more than one acute care facil1ty, 
the total number of acute care beds i-r;-the commlinrty Wlll be 
used to deteriiiille the occupancy factOr~ -~ ~-~ -

(2) and (3) same as proposed. 

16.32.126 (RULE II] LONG-TERM CARE BED NEED 
as prov1ded 1n subsectJ.on ( 4), reg1onal long-term 
need projections for 1990 will be based on the 
formulas: 

(1) Except 
care bed
following 

Bed Need in 1990 =(Adjusted average daily census)(l990 regional popula-
____ __!_lOn, 65 year and old_er) ··-
(1980 regional population, 65 years and older) (.925) 

Where Adju~ted Average Daily Census = 
.Q2.?_9-l:98~9_8_! __ Average_.yearly pati_ent-days for regionJ.Llli 

365 

(2) - (4) Same as proposed. 
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16.32.127 [RULE III[ CT-SCANNERS; NEED CRITERIA 
( 1) The serv1ce regJ.on for a CT-scanner 1s that geo

graphlc area in which the CT-scanner is closer than any other 
CT-scanner. lli CT-scanners in the same community have the 
same serv1ce reg1on. 

(2)(a) and (b) Same as proposed. 
(c) Exist1ng CT-scanners J.n the same sefv~ee fe~±eR 

community as the applicant are performing and will continue to 
perform at least 1500 scans per year. 

(d) A~~fs~f±a~e±y sk±±±ea ~Rys±e±aRs Appropriate 
physician specialties and appropriate facilities for prov1d1ng 
med1cal care 1n areas of surgery, neurology, urology, oncology, 
gynecology, aRe or other specialt1es wh1ch can make benefic1al 
use of CT-scanners are present 1n the community. 

3. The following comments and testimony wer·e received: 
Comment: The Montana Health Systems Agency ( MHSA) commented 
that the State Health Coordinating council had recommended 
that the total number of beds in a community be utilized in 
determin1ng the occupancy factor for acute care facilities. 
Response: The department concurs and has amended 16.32.125 
(Rule I) to reflect that policy. 

Comment: The MHSA commented that neut·ology is the most common 
appl1cation for CT scanners and should be specifically men
tioned in subsection (2)(d) of 16.32.127 (Rule III). 
Response: The department concurs and has added "neurology" to 
the l1st of specialties in subsection (2)(d) of 16.32.127. 

Comment: The formula for Adjusted Average Dai.ly census in 
16.32.126 (Rule II) 1ncorrectly used "1979-1980 Average yearly 
patient-days." This should have been "1979-1981." This cor
rection has been made in the rule. 

comment: "And" is replaced with "or" in subsection (2)(d) of 
16.32 .127 (Rule I I I) in order to clarify that not all the 
listed specialties need be present simultaneously to satisfy 
the criterion. 

Comment: One commenter expr·essed uncertainty over the defini
tJ.on of "service region" when there are mere than one CT
scanners in the same community. 
Response: Language has been added to 16.32.127 (Rule I I I), 
subsect1ons (l) and (2)(c), to clarify this. 

Comment: A commenter expressed concern that subsection (2)(d) 
of 16.32.127 (Rule III) implied department involvement in 
determining physician competency and "mix". 
Response: The depar·tment will not be involved in determining 
phys1c1an competency. Ho1-1ever, the presence of appropriate 
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specialties in a community is a legitimate inquiry in determin
ing utilization potential for a CT-scanner. The language in 
l6.32.127(2)(d) (Rule III) has been amended to reflect this 
distinction more clearly. 

Comment: st. Vincent Hospital of Billings suggested that the 
Department of Health and Human Services document, Technical 
Guidance for Planning and Review of CT Scanning Servlces, be 
used ln determlnlng need for new CT-scanners. 
Response: The Department feels that the proposed rules are 
more appropriate than the HHS guidlines because they are less 
restrictive, and more accurately reflect Montana's situation 
of smaller, widely separated population centers. The proposed 
rules emphasize geographic considerations rather than number 
of scans, except where a scanner already exists in the com
munity where a new scanner is proposed. 

JbHN J! DRYNAN, M.D. , / Dnector 

certified to the Secretary of State October 31, 1983 
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BEFORE THE DEPART!1ENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of rules implementing 
39-51-404{4) providing for an 
assessment on employers making 
payments in lieu of contributions 
and the apportionment of monies 
received by experience rated 
employers. 

TO: All Interested Persons. 

NOTICE OF THE 1\DOPTION 
OF RULES -- 24.ll.lrll)l 
THROUGH 24.11.1006 

1. On September 15, 1983, the Department of Labor and 
Industry published notice of a proposed adoption on rules 
concerning providing for an assessment on employers making 
payments in lieu of contributions and the apportionment of 
monies received by experience rated employers, at ~age 1240-
1241 of the 1983 Montana Administrative Register, issue number 
17. 

2. 
3. 
4. 

The agency has adopted the rules as proposed. 
No comments or testimony were received. 
The authority for the rule is 39-51-301, MCA and 

the rule impi~enc, 39->i-iJ:,JL !J-1-_ ~ 
DAVID L. HU!·nER, Commissioner 
Department of Labor and Industry 

Certified to the Secretary of State 10/31/83. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the 

procedural requirements of the Montana Administrative 

Procedure Act. The Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment 

or repeal of a rule or to re~uest that the agency prepare 

a statement of the estimated economic impact of a proposal. 

In addition, the committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent 

of the Legislature or, during a legislative session, introduce 

a bill repealing a rule, or directing an agency to adopt or 

amend a rule, or a Joint Resolution recommending that an agency 

adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the committee's attention any 

difficulties with existing or proposed rules. The address is 

Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA 
AND THE MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilat~on by department of all rules 
of state departments and attached boards presently 
in effect, except rules adopted up to three 
months previously. 

Montana Administrative Register (HAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and inter
pretations of statute and rules by the attorney 
general (Attorney General's Opinions) and agen
cies (Declaratory Rulings) issued since publi
cation of the preceding register. 

Use of the Administrative Rules of Montana (Aru~) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index, volume 16. 
Update the rule by checking the accumula
tive table and the table of contents in 
the last Montana Administrative Register 
issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The A~inistrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for c 
inclusion in the ARM. The ARM is updated throu9h September 
30, 1983. This table includes those rules adopted during the 
period October 1, 1983. throu9h Decelllber 31, 1983, and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be p~ished within 6c 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue cof 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1983, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1983 Montana Administrative Registers. 

ADMIN I STRATI ON, Department of, Title 2 

I-XIII 
I-XXXI 

2.21.123 

Discipline aandlinq, p. 1483 
Procedures of the Office of the Workers' 
Compensation Court, p. 1394 
and other rules - Sick Leave, p. 1129, 1455 

AGRICULTURE, Department of, Title 4 

I-IV Gradinq of Certified Seed Potatoes, p. 679 
4.12.3402 Seed Laboratory Reports - Enforcement, p. 1489 

STATE AUDITOR, Title 6 

I-V 

I•V 

XVI 
I-XV 

Defining General Business Practices or General 
Course of Business Practice, p. 1219, 1533 · 
Identical Nonforfeiture Values under •n Employer 
Sponsored Retirement Benefit Proqram, p. 1492 
Emergency Rules - Identical Nonforfeiture Values 
Under An Employer Sponsored Retirement Benefit 
Proqram, p. 1527 
Public Adjusters, p. 1495 c 
Public Adjusters, p. 1221, 1530 
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co~RC!, neoartment o~, Title 8 
(Board o~ cosmetoloqistsl 
8.14.816 and other rules- Salons~ txllllllination- Fee 

Schedule -.•lect~ology Scpools- Sanitary Rul~s. P: 
1225 

(Hearirtq Aid DhpeneersL 
8.20.401 .Traineeahip Requirement• and Standards, p. 1132, 

1457 
(Board .of Horseltacinq) 

8,22.325 Hea.rinq I~IUIIiner, p. 1457 
(Nursinc;r.Hotne Adlllini.atra.tor!l) 
8.34.414 Examinations, p. 12a2 
(Board of OptoMttista) 
8.36.406 General PJ:actice,J,l.eql.lirementll, p. 1410 
(Physical Therapy Ex111111iners) 
8.42.401 arui.other. rilhs w Applicati9l\s - ExlUIIinations -

reea -Temporary .ticen!le&·- ii'oreion Trained 
Appliean.te, p. 11.36 

(Renewals) 
8.44.405 and other rul•s - Licenee Renewal Dates for. 

Plurabers, l?rote!;!siona.J. lnqinaers ancl t.a,nd 
surveyorS:, Optrpme:trists, p •. 1412 

(Pdvate Investiqato):';S . .a.nd P'a~JX)],men) 
8.50.416 License Ren.ewal - Fee Schedule, p. 1414 
(Board of Psycholo~ists) 
8.52.616 Fee Schedule, p. 1•97 
(Radiologic Technologists) 
8. 56.402 an<i other ft\1.141 ,. Appl:l.ca:ti.ons - Fee Schedule, p. 

1284 
(Board of Veterinarians) .. ,, 
8.64.501 Application.Require~~~ents, p. 1286 
(Milk Control Division) 
B. 79.101 Transactions Involvinq the Purchase and Resale of 

Milk Within the state, p. 689, 1140 
(Board of Milk Control) 
8.86.3'01 Pricinq Rules, P•. 114~, 1459 
8.86;301 Pricinw Rules, Poolinq Rule p. 1498 
(County Printinq) 
8. 91.303 and other rule - Official Publications and Leqa1 

Advertisinq .. Schtt<ful• of P'ricellil, p. , 795 
(Financ-ial Bureau) ... · · 
t Retention of .eank ~e~:orcla, p. 693, 1459 
I Seini•Annual AlilaUU!ent, P. 372 
(Coal Board} .· . · 
8. 101. 301 and other rulcus. ·•. PoUf;:y St~t•m•nt - !'reapplication 

Form - A9reement !orm - $ubmittal Deadlines • Water 
and/or Sewer Syllitema Pr«;~Videcl. by Dhtricts, 1416. 

(Public Contractor•> .· · 
I llefinitions, 12l8, ·1535. 
(He.tth facility Au~ority) 
I-VIII Montana Health £aeility Authority Rules, p. 1298 
(Montana Economic Development Board) 
I-X Rule Pertaininq to Montana Economic Development 

Soard, p. 1509 
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EDUCATION. 'l'itl'e 10 

(Superiilte'ndent o£ Public Instl:'ucti6nl 
10.16.102 and. other rules - Special Education Programs, p. 

1148 
10.16.903 and other rules- S~cial E4uc:ation, p. 1150 
(Board p£ Public. Educa~ion) 
I.-IV · $Chool' for Deaf' and Blind foundation, p. 1517 
10.64.421 Mi~rors, p. 1519 

FISH, WILDLIFE AM? PARKS, Oepa~nt o!. Tit;!.e 12 

I-IV 
I-IV 
I-VIII 
I-IX 
12.7.101 

Game Bird Farms, p. 1428 
Fur Farms, p. 1426 
Cue Farms, p .. 1422 
C•pt1Ve :&readinq of 1\aptors, p. 1430 
'Cc:imrnereiltl Fishing Permit&, P; 1420 

H!ALTH AND. ltNVU~ONMEN'l'AL SCIENCES, l?!partment of, Title 16 

(Emergency Rule) Water Supply System or Wastewater 
Tie•t-nt Plant ope:ratori!i; p. &02 

l 

16.10.101 
16.18.101 

Cettifieate o£ Need .; Health Care lacilit~ee, p. 
1295 . 
Minimua St•ndards for a Bospi~e Pro;ra., Licensinq 
an4 CertUicati.on, p. 1159, 1460 
FoOd. Staridardlll, p. 2123 · 
and Othe:t' rules • WAter and Wastewater Opera tore, 
p. tau· · · 

HIGHWA'IS, Dtpartment of 4 Title 18 

18.6.202 Outdoor AdVertieinq Definitions, p. 620 

INSTITUIIONS, Department of 4 Title 20 

20.3.201 

20.7.102 

and other rules - APJ)rOVal of chemical Dependency 
' Prog:x-ua - Ouicielines. for County <:helllical 
Dependency Pltna and Certificadon Syete~~ta for 
~em~ca1 Diltp.Mency PenoM&l., p. 1162, 1463 
Emet'ge#:Y lluh -. FriaQl'lel: Appl:l.c::ation Procedure, 
Gt!nera1 Statute .Requirem.nttl; p~ 1084 

J;.!.BOR AND tNDTJSTRY, O.partli\!nt o.f, T~ tle 2i 

I-V 

l-Vl 

Etnergeney ft\llea - As•eJt'sin~nt< on E~~~Ployera in Lieu 
of. contr.i~tiona aruS tba ApP!lrti~DIIIent of Moni.ea 
ReoeiviK! by !ltpetie®e· htiKI Elllpll.oyettr, p. 1293 
A•••••ment on JmPloyet'e Mak1nqP.aymentie :th 'Lieu of 
Contributions and the Apport:l.omtent of Moniea 
Rec::eived by Experience Rated BIIIPloyeta, p. 1240 

~ . 
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(Board of Labor Appeals) 
I Standards and Procedure for Reconsideration of 

Decisions, p. 938, 1464 
I-XVII Displaced Homemaker Program, p. 696, 1536 
(Human Rights Commission) 
I-VII Maternity Leave, p. 1017 
24.9.226 Prehearing·; Conciliation, p. 1014 
(Workers' Compensation Division) 
"!·VII Licensing Require~~~ent11 for Hoisting Ope):"ators and 

Crane Operators, p. 1300 

LIVESTOCK, Department of, Title 32 

32.3.406 Emergency Rule - Testing of Animals, p. 1540 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I·II 

I·V 
38.4.142 

38.5.201 

customers' Liability !or Incorrect Billings, p. 
1242 
Electric aM Gas Line Extensions, p. 1309 
and otber rules - Intrastate Rail Rate Proceeding11, 
p. 1433 
and other rules • Compensation for Consumer 
Intervenors in PURPA•R.elated Proceedings, p. 1312 

REVENUE, Department of, Title 4.2 

I Deductions from the Net Pr~ceed11 of Nonmetallic 
Mines, p. 14•1 · 
Deductions for Small Business Donations of Computer 
Equipment to Schools, p. 1437 
Deductions for Corporate Donations of Computer 
Equipment to Schools, p. 1439 

I Deduction of Windfall Profits Tax From Net 
Proceeds, p. 1326 

I Imputed Value of Coal, p. 1329 
I Voluntary Refund Checkoff for Nongame Wildlife 

Fund, p. 1331 
Vol~tary Refund Checkoff for Nongame Wildlife, p. 
970, 1328 
Deduction fo.r Insuranc:e, Welfare, Retirement, 
Mineral Testing, Security and Engineering, p. 1039 
Five Year S'!:atute of Limitations for Net Proceeds 
of Oil aftd Gas, p, 1043, 1545 

I•II Formula for Adjustin1,J' lnterelll!t Income Exempt Under 
Federal Law, p, 1045, lS47 

!·III Wholesale Distributors, Obligationll, Collection of 
Annual. Lieenee .Bee,· p, l5Z1 

42.15.421 Standard Deduetion,,P.· 954, 1465 
42.15.424 Deduction• for Sxpenses .to Allow Taxpayer to be 

Employe<l, p. 945, 1465 
42.15.504 Investment Tax Credit, p. 1021, 1542 
42.17.103 Wagea, p. 952, 1465" 

21-ll/10/83 Montana Admini$trative Reqiater 



42.20.Hl 

42.21.112 
42.23.50-Z 
42.31.2101 
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and other rules • Appraisal of Aqricultural Lands, 
p. 58, 1Z1, 972 
Mobile aome111, p. 1047, 1544 
Inves~nt Ta~ Credit, p. 1049, 1548 
and other rules - Definition ,of Public Contractor -
Decl\.lction From the Gross, Receipts T-.x, p. 973, 14&6 

SECRETARY OF STATE, Title 44 

1.2.419 li'ilinq, Compilinq, Print:er Pickup and, Publication 
Scbed,ule for the MC!n1:ana Administrative Reqiater, 
p. 152:3 

SOCIAL N'W UWILITATION SERVICES, Depa:;twent of, Title 46 

4i.5.116. Protective Services, InformAtion System Operator, 
p. 1525 

46.5.505 and other rules - L:l.censinq of Youth Foster aomea, 
p. 1333 
roster Care Review Comaittea, p. 428 
Fos-ter Care leview Co•ittee, p. 636, 1550 

46.5.508 
46.5.508 
46.5.801 and other rules - LiceneinfJ of C~ity Homes for 

hrsons who at;e Devela,..ntal,ly D:l.sab1ed, p. 1442 
46.12.1201 laial:lursement for Skilled NUrainq and Intermediate 

care Se~ice111, p. 643 
46.14.304 tow I~ome Waathe~i;ation Assistance Program; 

I~. p. 1341 
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