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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals 

for adoption of new rules or amendment or repeal of existing 

rules filed with the Secretary of State. Proposals of the 

Department of Revenue are reviewed only in regard to the pro

cedural requirements of the Montana Administrative Procedure 

Act. The Committee has the authority to make recommendations 

to an agency regarding the adoption, amendment, or repeal of 

a rule or to request that the agency prepare a statement of 

the estimated economic impact of a proposal. In addition the 

Committee may poll the members of the Legislature to determine 

if a proposed rule is consistent with the intent of the Legis

lature or, during a legislative session, introduce a Joint 

Resolution directing an agency to adopt, amend or repeal a 

rule. 

The Committee welcomes comments from the public and 

invites members of the public to appear before it or to send 

it written statements in order to bring to the Committee's 

attention any difficulties with existing or proposed rules. 

The address is Room 138, State Capitol, Helena, Montana, 59620. 

Montana Administrative Register 4-2/26/81 



HOW TO USE THE ADMlNlSTAATIVE RULES OF' MONTANA 
AND TilE MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a loose
leaf compilationby---cJepartmentOf'-ill rules of 
state departments and attached boards presently 

Known 
Subject 
Matter 

Department 

Subject 
Matter and 
1'i tle 

Title Number 
and Department 

Title 
Number and 
Chapter 

Statute 
Number and 
Department 

Rule in ARM 

in effect, except rules adopted up to three months 
previously. 

Montana Administrative Re.'3..:lc~~r (HA_l{l_ is a soft 
back, bound publication, issued twice-monthly, 
containlng notices of rules proposed by agencies, 
notices of rules adopted by agencies, and inter
pretations of statute and rules by the attorney 
general (Attorney General's Opinions) and agencies 
(Declaratory Rulinus) issued since publication of 
the precedinq reqister. 

l. Consult General lndex, Montana Code Annotated 
to determine department or board associated 
with subject matter or statute number. 

2. Refer to Chapter Table of Contents 1 Title 
throuqh 46, page i, Volume i, ARM, to 
deter~ine title number of department's or 
board's rules. 

3. 

4. 

5. 

6. 

7. 

8. 

Locate volume and title. 

Refer to topical index, end of title, to 
locate rule number and catchphrase. 

Refer to table of contents, page 1 of title. 
Locate paqe number of chapter. 

Go to table of contents of chaJ'ter, locate 
rule number by read.inq catchphrase (short 
phrase describing rule.) 

Go to cross reference table at end of each 
title which lists each MCA section number 
and corresoonding rules. 

Go to rule. Uodatc by checking registers for 
past 3-4 months for notice of proposed or 
adopted amendments of rules listed in table 
of contents of MAR. 
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BEFORE THE DEPJ'.RTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 4.12.1016(1); increasing the 
fees for inspection of Jry edible 
beans 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMEN~ OF RULE 
4.12.1016 (1) INCREASING FEES 
FOR INSPECTION OF DRY EDIBLE 
BEANS 

TO: All Interested Persons. 

1. On March 24, 1981 at 10:30 a.m., a public hearing will be 
held in room 225 of the Agriculture/Livestock Building, 6th und 
Roberts Streets, Helena, Montana, to consider the amendment of Rule 
4.12.1016(1). 

2. Tho proposed urnendment replaces present rule 4.12.1016(1) 
found in the Administrative Rules of Montana. The proposed amenu
ment woulu increase the inspection fee from that presently chargeu. 

3. The rule as proposeu to be amended provides us follows: 
4. 12.1016 STOPAGE CHb,EG..EiS f'QR.DEY. .. l.l:Cl'.!'l.S-:\tl!',~EIIOUSEMAN ( 1) The 

fees for inspection of DRY EDIBLE BEANS shall be in accordance with 
th~' following: 

Mil"l:i:l!ltt!!l Fee Me,.,:i:!!lttlfl Fee 
eal."tei',s h! b;;tlt $Hh98 pel." '!:et $>!8.,-ee!"er.""fet 
eai"±ets ;,., ea<j9 6.-98 !"ei" ±et 
WtH•el\ettse ,!,ets 4-:-88 per ±et 
sttbm:i:tted semp'!:es 

e,!,eal'!et! eeetl'\9 3:-99 !"er 9Eilfl['ie 
t:meteal'!eel beEt!""' 4.-89 J"ei" "Etfft!"'!:e 

F8e For Certificute Issuance 

Official C8rtificate 

Submitted Certificates 
------creanCcl: beans 

Uncleaned beans 

t'ef> l"_o_!:_ Samplinct 

6. 50 
7. 50 

;.!9,-88 rei" 
.,-9:0 !""~" 

5..-89 !"ei" 
6:-88 J"el" 

$7 _ 00 per hour for every hour at the fac2,lit..:G_ rail/car,_ 
c;_r:~guck (iTIIilimum ?~ ?. ~urs)_,_--

S:..':!.rrent mi~eagG/per dien1 X::_<lte as allowed_ by "._tat~ 

±e>t 
±e8* 

sample 
sam!"±e 

The above rates do not include travel time to and from the 
£Oin~ ~~ inspectiOn-.-- ------~ ~----- ---

4. The department is proposing this amendment to its rule to 
offset the inflationary costs of bean inspection. 

5. Interested persons may present their data, views, or argu-
ments either orally or in writing at the hearing. Written data, 
views, or arguments may also be submitted to Oran Roy Bjornson, at 
room 110, Agriculture/Livestock Building, 6th and Roberts StreGts, 
Helena, Montana, no later than March 26, 1981. 

l-iAR Notice llo. 4-2-64 4-2/26/81 
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6. Raymond W. Brault, Room 229, Agriculture/Livestock Building, 
6th and Roberts Streets, Helena, Montana 59620, has been designated 
to preside over and conduct the hearing. 

7. The authority of the agency to make the proposed amendment 
is based on section 80-3-509 MCA, and the rule implements section 
8 0-3--507 !1CA. 

BY: 'P~~ 
w. Gordon McOmber, Director 
Montana Department of Agriculture 

Certified to the Secretary of State February 13 ' 1981. 

4-2/26/81 MAR Notice No. 4-2-64 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In ~he matter of the amend
ment of Rules 46.9.501, 
46.9.504 and 46.9.505 per
taining to the county 
medical program. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULES 
46.9.501, 46.9.504 AND 
46. 9. 505 PERTAINING TO THE 
COUNTY MEDICAL PROGRAM 

1. On March 19, 1981, at 9:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, at 111 Sanders, Helena, Montana, to 
consider the amendment of Rules 46.9.501, 46.9.504 and 
46.9.505 pertaining to the County Medical Program. 

2. The rules as proposed to be amended provide as 
follows: 

46.9.501 GENERAL (1) Medically needy persons may apply 
to county welfare departments in the county in which they are 
residing for medical aid and hospitalization care. 

(a) Application by a recipient for payment of medical 
services rendered to him shall be effective retroactively in 
the minimum amount of five days prior to date of notification 
to the county of the intent of the recipient to apply for 
payment of said medical services. 

{i) Retroactivity beyond the above five-day limit shall 
be allowed at the discretion of the county welfare board upon 
good cause shown for failure to meet said five-day limit. 

(2) "Medically needy persons" are those persons who are 
eligible for general relief as provided in Title 53, Chapter 
3, MCA, and meet the requirements set forth in this sub
chapter. 

ill "Medical aid and hospitalization" means those 
services under the federal medicaid program which ~ 
specified at ARM ~12.501 and not excluded at ARM 46.12.502. 

46.9.504 SCOPE AND DURATION OF SERVICES {1) Counties 
aFe shall not Fe~H~Fea ~e pay for services which are medically 
inappropriate. Each county should have a method of reviewing 
medical claims for appropriateness. Methods of review may 
include: 

{a) review by county doctor or other medical profession
al contracted by the county; 

{b) consultation with providers to assure good communi
cations and relationships; 

(c) requiring that utilization review procedures used 
for medicaid and medicare patients be applied t.o county 
medical cases; or 

MAR Notice No. 46-2-281 4-2/25/31 



(d) submission of questionable or suspect cases to the 
MHa~ea~ aee~e~aeee B~Pea~ economic assistance division for 
referral under the department's contract with the Montana 
foundation for medical care. 

( 2) As a minimum, county medical plans must provide 
needed hospitalization.,. and physicians' services.,. aRe 
~Peeep~fiee Mee~ea~~eRe. At the option of individual counties, 
services in addition to eae.i:e these services may be offered .. 
E•rovided those services ~ l:Lii\Ited to medical services as 
gefined at ARM 46.9.501(3). 

46.9.505 INCOME (1) Applicants and recipients whose 
income is at or below the current AFDC standard .i:R e~~ee~ for 
the Mea.i:ea~~Y Reeay ~PB~PaM.,. as ~Pev.i:eee .i:R ARM 46~~~ .. ~9~.,. May 
be size of household are eligible for medical aee.i:e~aRee~ aid 
~ndJ;DSpftalization. 

(2) Applicants and recipients whose income is between 
t.he uMea.i:eafau Mee.i:ea~~y Reedy current AFDC standard for the 
size of household and 399 200 percent of ~He e~PPeR~ SSf BP 
AFB€ that standard .fel!' ~He --eTBe e£ HB~BeHe~a Mee~ ~He ~RBBMe 
Pe'!l~.i:PeMeR~ e~e~ee~ ~.. a ~PePa~ea aee~e~~eR e£ are eligible 
!or medical aid and hospitalization if they ~ all income 
in excess of the uMeaiea~au Meaiea'Hy Reeey MattiM~M .feP a 
~epiea e£ eitt MBR~Hs~ current AFDC standard for the size of 
household to incurred medical expenses. The county will 
evaluate available income over .<!_ period of six months to 
determine the amount of ~ income which must be applied to 
incurred medical expenses. 

( 3) The oiee~e~.i:eR ~e applicant's or recipient's ~ 
income may be applied to e~PPeR~ aRe .f~~~Pe Mee.i:ea~ Reeae.,. 8~~ 
RB~ ~B f'B~PBBB~ive Reeee.. €Hl"PBR~ Reeee BFe ~HBBe medical 
expenses which have been incurred within 30 days prior to the 
date of application.. and to medical expenses which ~ 
incurred during the six month period over which available 
income is evaluated. 

( 4) Applicants or recipients.,. ettee~~ ~ep R~Feie" HBMe 
~a~ieH.~e.,. whose income exceeds current SSf eF AFDC standards 
for the size of household by 399 200 percent or more are not 
eel'teieePee eligible for ~he ~ReeMe-;,Bf11tiPemeR~~ medical aid 
~nd hospitalization. However, ~ePBBRB iR skilled nursing 
homes patients may be eligible for medical aid and 
hospitalization without regard to ~ of the income limits 
~bove B\tB~ee~ ~B !9EPBBftB B!!'BReiR" if they ~ all their 
income over $25.00 per month ~eP ~k@if' Mee~ea± Reees~ to the 
cost of their care. -- --
---- (5)--rncome is defined as actual or potential gross 
income from any and all sources. Income may be adjusted by 
costs necessary to create the income. The ae~ap~eR~ county 
will evaluate applicants whose income was substantial prior to 
an illness or injury to determine whether the applicant has 
the future potential for the same earnings following the 
illness or injury. 

4-2/26/91 MAR Notice No. 46-2-281 
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3. The Department finds that Medicaid program expendi-
tures are exceeding the fiscal year 1981 budget authorized by 
the legislature. To bring expenditures into balance with the 
budget, the Department is eliminating certain medical services 
from the program and the medically needy eligibility categor-y. 
The Department does not intend for the cost of these services 
to be passed on to county governments. In order to prevent 
the cost of noncovered medical services from passing on to 
county medical programs, the Department is limiting allowable 
county medical expenditures to the same set of services 
allowed under the Medicaid program. The Department cannot 
prevent allowable medical expenditures for those who used to 
qualify under the medically needy eligibility category from 
passing on to county governments. In order to offset this 
added cost, the Depar-tment is lowering the upper eligibility 
limit for the county medical program. 

4. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Ser-vices, P. 0. Box 4210, Helena, Montana, 59604, no later 
than March 27, 1981. 

5. The Office of Legal Affairs, Department of soc1al 
and Rehabilitation Services, 111 Sanders, Helena, Montana, 
59604, has been designated to preside over and conduct the 
hearing. 

6. The authority of the agency to make the proposed 
amendments is based on Sections 53-2-201, 53-3-102, and 
53-3-103, MCA, and the rule implements 53-3-103, MCA. 

Director, Social and Rehabilita
tion Services 

Certified to the Secretary of state February 13. 1981. 

MAR Notice No. 46-2-281 4-2/26/81 
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BEFORE THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES OF THE 
STATE OF MONTANA 

In the matter of the amend
ment of Rules 46.12.201, 
46.12.203, 46.12.501, 
46.12.514, 46.12.550 
46.12.552, and 46.12.912 
pertaining to medical 
services. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULES 46.12.201, 46.12.203, 
46.12.501, 46.12.514, 
46. 12. 550' 46. 12. 552 
46.12.912 PERTAINING 
MEDICAL SERVICES 

and 
TO 

1. on March 19, 1981, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, at 111 Sanders, Helena, Montana to 
consider the amendment of Rules 46.12. 201, 46.12. 203, 
46.12.501, 46.12.514, 46.12.550, 46.12.552, and 46.12.912, 
pertaining to medical services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.201 MEDICAL ASSISTANCE, ELIGIBILITY REQUIREMENTS 
(1) Medical assistance shall be granted on behalf of all 

persons in the state of Montana, including persons temporarily 
absent from the state who meet the following requirements: 

(a) For the categorically needy: 
( i) ~}o..,,.e wl!.s l!'eeei:ve a'l'l el!' f'dl"~ 8£ ~lo.ei:l!' i:He81!1e £'1'81!1 

~Re £etiel!'a'l'ly ai:tieti .. ,.,.;;,,.~aHee f''I'S<J'I'alfts whi:el!. i:He'll:ltie fte8ft'le 
WR87 i:H BeeeM»e'l' ~9~3 7 we'l'e e'li:<Ji:s'le £a!' l!letii:ea'l aeei:e~aHee as 
aH e""eH~i:a'l Bf'8Hse 8'1' wl!.8 kas, as Sf'Sl:ISeT esH~i:Rl:leti ~8 'live 
wi:~l!. aHa se eseeH~i:a'l ~ .. ~ke weii-sei:H<J 8£ a l!'eei:f'ieH~ a£ eaek 
aesi:s~aHee7 se ieH<J as ~ke Feei:ftieH~ w;i,~k WR81!1 ~ke eeeeH~iai 
Sf'8l:lse i:s iivi:H'J e8H~iHl:lee ~8 !!lee~ ~ke BeeeM»e'l' ~9~3 e'l'i~e'l'ia 
8£ ~ke s~a~e 8£ M8H~aHa~s aia ~8 ~ke a'Jeti7 sii:Ha7 ai:a ~8 ~ke 

f'el!'l!laHeH~'ly aHti ~8~aiiy ai:saslea aeei:s~asee~ ~R8"e f'e8ftle WR8 
wel!'e eli:<Ji:s'le £8'1' ai:a ~8 aefteHEieH~ eki:'ltiFeH i:Heil:lai:H<J ~ke 
l:IRB8'1'H eki:'la aHa Heeay ea'l'e~ake'l' l!'e'la~i:ve 8£ "1:1el!. el!.i:la'l'eH7 
aHa l!'eei:,.ieH~S 8£ Sl:lf'f'lel!les~a'l seeHFi~y i:se81!1e l:IRae'l' ~ke 
ea~e'J8'1'ies 8£ a'Jea't siiHa 8'1' tii:sas'leti7 8'1' WR8 W8l:lla se eli<Ji
sle f8'1' BHBR a f'l"8'Jl"al!l i£ df'f'li:ea~iss wel!'e 1!\aae~ ~R8S8 f'8'1'8BHB 
wkeT f8'1' aHy 1!18H~R £'1'81!1 6ef1~eM»eF ±9:;11!,· WR8 £8'1' ~ke Sl:l'l''l'eR~ 
I!ISR~R wel:l'lti lo.ave seeR eli<Ji:s'le 4'8'1' AI"'B9 8'1' 66±7 ;i,£ ~Re ;i,R
e'l'eaee i:s 1!18R~kly ;i,Rel:ll!'aRee seHe£i~e l:IRael!' ~i:>Eie ff e£ ~Re 
68eiai 6eel:ll!'i:~y Ae~ l!'eel:l±~i:R<J £1!'sl!l ~Re eHae>EmeH~ e£ P~b~ 
9~-336 l!.as H8~ seeR af'f''lieas±e ~.. kiffl7 f'l"evi~a s1:1el!. iRaiv;i,a
l:la± was, fa!' ~he I!ISR~R s£ Al:I'Jl:IS~ ±9:;1~ 7 e±i"'isle fe'l' e'l' 
'I'Seei:vi:R<J 9AA, AB, AP~B 8'1' AI"'B9 aRa aiee eH~i>E±eti oE8 1!18H~Rly 
f'aYI!IeH~" l:IRtie'l' l'i~ie iH e£ ~l!.e Ae~~ ail sli:Hti aHa aisaslea 
f'el!'eeRe wl!.e "'""~ ~Re el:ll!''l'eR~ £~RaRei:a± e'l~'Ji:si'li:~y s~aHaa~a s£ 
~Hie f''laR, aRB. ;i,R 9eeei!\Be~ ~9:;13 l!le~ ~He eesti;i,~;i,sas 8£ e'li:'Ji-

4-2/26/81 MAR Notice No. 46-2-282 
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e:i::l::i:'Ey :i:He:i:1Hi:i:Ht!J f:i:HaHe:i:a:l: e:i::i:<J:i:e:i:±:i:'E'f fe;E" a:i:a 1iHae;E" 'Eke 
S'Ea'Ee~e a~~;E"evea ANB e~ AP~B ~±aH aHa wke we;E"e e±:i:<J:i:e±e HHae;E" 
'Ek:i:e ~±aH, aHa wke eeH'E:i:RHe 'Ee ~ee'E 'Eke e;E":i:'EeP:i:a fe;E" e±:i:RaHeee 
aHa a:i:eae:i:±:i:€.y aHa Mee€. €.ke f:i:HaHe:i:a± e;E":i:€.eP:i:a 1iHae;E" 'Eke 
6'Ea'Ee~e a~~;E"evea ANB Bf AP~B ~±aH ae :i:R effee€. :i:H BeeeMSef 
,1,9:;13.,. Those who receive all or part of theii.' income from the 
Aid to Families with Dependent Children program (AFDC) or from 
the Supplemental Security Income ~am ~ or who would 
have been eligible for §._uch ~ program if application ~ 
made. The AFDC standards ~ found in ARM 46.10 .101 ~ ~ 
The SSI standards are found in 20 CFR, Part 416, which are 
T.;deral regulations--which set e!"igi:biiity- ?tandards for 
recipients of SSI, and which regulations the department 
hereby adopt~ and incorporates herein Q.y reference. ?!_ "2l2.Y 
of these regulations ~ be obtained from the Department of 
Social and Rehabilitation Services, P.O. Box 4210, 111 
sanctei=s, Helena, MT, 59604. -- -- --- --

( ii) PeH!eHe-1H ftlea:i:ea± :i:He€.:i:tli'E:i:eBs wke, :i:f 'Ekey wefe 
RB :i:SH<!J€f :i:H S1iek :i:He'E:i:t1iE:i:BRT WSli±a ee e±:i:t!J:i:S±e fef f:i:HaRe:i:a± 
aee:i:e€.aBee liHaef aBy eHe ef €.ke aeeve ~fB'J;E"aMe 7 :i:He±!id:i:H'J a±± 
:i:Ha:i:v:i:aHa:i:e :i:H med:i:ea± :i:Het:i:tHt:i:BHB :i:H BeeeMSef ,1,9:;13 wke, :i:f 
He€. :i:He€.:i:'Eli€.:i:eHa:i::i:aea7 we1i±a kave seeR e±:i:t!J:i:e±e fef 9AA, ANB 
aHa AP~B aHa eeHt:i:HHe 'Ee mee'E BeeeMSeP l9:;13 e±:i:<J:i:e:i:±:i:t'f 
ef:i:tef:i:a... Those who ~ eligible for medical assistance under 
the provisions of 42 ~ 435.130 through 435.135 which ~ 
federal regulations which allow for the continued eligibility 
of certain persons eligible for medical assistance in 1972, 
1973 and 1977, and which regulations the department hereby 
adopts and incorporates herein Q.y reference. ?!_ "2l2.Y of these 
regulations ~ be obtained from the Department of Social and 
Rehabilitation Services, P.O. Box 4210, 111 Sander~ Helena, 
MT. 59604. 
-- (iii) All children under 21 years who meet the con
ditions of eligibility for AFDC, other than with respect to 
school attendance or age. 

(iv) All children under 21 years who are in foster care 
under the supervision of the state, private non-profit child 
care agency, or private child care institution. 

(v) All children under 21 years who were in foster care 
under the supervision of the state, and who have been adopted 
as "hard-to-place" children as defined in 53-4-303, see~:i:BR 
MCA. 

(vi) Persons under 21 years who are eligible for any of 
the above-enumerated federally aided categories shall receive 
such early and periodic screening and diagnosis to ascertain 
physical and mental defects, and treatment of the conditions 
discovered to the extent of t)le services offered under the 
medical assistance program including the amount, duration and 
scope of such services. 

(b) For 'Eke Mea:i:ea±±'f Heeay 
nursing facilities who would not 

I~R Notice No. 46-2-282 
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assistance if they were not institutionalized: 
( i) Wl\eee "~ofteel!le -;;;--- ±eaa ~!\aft ±33 ±/3'11: ai ~1\e ifteal!le 

±eve± ia~ A~BS e~ ~1\e iftee111e ±eve± ~eF eM~~±el!left~a± eeeHFi~y 

if'leeme Hf'I.Se~ ~1\e ea~e~BFiee ef a~eaT s±iftBT SF a;i,eas±eaT 8ftSt 
Aged, blind, and disabled individuals in skilled nursing 
f,~cili ties who, because of their income, would not be eligible 
.!_!~ §_§_.!_ or ~ state supplemental payments if they were not 
institutionalized are eligible for medical assistance if: 

_UU_ Their countable income does not exceed 300 percent 
'-'-'~ the current 551 standard for an individual or couple in 
!,!>eir own home, which standards have been incorporated ey 
reference into this rule. (See ARM 46.12.20l(a)(i)); and 

ill All their available income over $40.00 for an 
individual and $80.00 for ~ couple is applied to the cost of 
their care. 
-----(~In arriviR~ a~ a de~e~miRa~ieR ei wl\e~i'!.eF aft 
il'!.aiviaHa± ;i,a e±;i,~;i,sie fe!< Hte mea;i,eally Reedy ~~B~~a!IIT ~1\e 
d~vieieft si'!.a±± eva±Ma~e FeaeMFeee afta if'leeme iH ~1\e fellewiR~ 
maHHer~ determining the el igibi 1 i ty of individuals under the 
income standard established above, countable income means SSI 
C.;;:lltable income less SSI income disregards. The SSI stand
~rds have been incorporated~ reference into this rule. (See 
~~ 46.12.20l(a)(i)). 
~ The department will ~ the income standards 

~oove effective with the first full month of institutionali-
zation. -------

fA7 s±ieH~a !Ilea~ e~eee±y Fe±a~ea ~e e±i~isi±i~y eFi~eFia 
ei aH~~±el!left~al seeHri~y oi:ftee!lle afta AFBS ieF ~1\e 111eaiea±±y 
fteeay ~Fe~Falll ekall kave ~1\ei~ ~eseHFee8 efta iftee111e eva±Ma~ea 
il'!. ~He fe±±ewift~ !llaftReF~ 

f·H AB: rea± ~Fs~eF~Y iRe±MEiiR~ a 1\el!le aHEi is~ HB~ ~e 
eMeeea a marke~ va±He ef ljiil6.,.~HHl 81\a±± se i111~eseEI~ fl'!.eeme 
~reaMeil'!.~ ~FB~eF~y l'!.eeess8~Y fer 8e±f-BH~~eF~.,. ~FeSMSiR~ a 
!."easeRas±e !."a~e ef Fe~H£1'!.7 is ~e l!le eHe±Haea as a FeseMFee 
ieF !lleaiea±±y Reeay e±i~isi±i~y~ 

f±f7 A ~eF8eRa± ~Fe~eF~Y ±illli~a~ieR ei lii±T6QQ ei'!.a±± se 
oi:!ll~esea ieF a aiR~±e ~e~<seH e~ liiilTil69 feF ~we ~ee~±e wi~l\ aR 
aaai~ieHa± lji±99 fe~< eael\ aEiai~oi:eHa± el:i~is±e ~e!."8el'!. il'l ~ae 
HsHaeae±Ei aREi aR aH~BI!Iesil:e HB~ ~e eHeeea $±.,.599 !."e~ai± va±Me~ 

WHeFe ~ae aM~B is eHeHml!lereEIT ~1\e a!lleHH~ ef ewf'teF e~Mi~y eR±y 
wil:l: se eeRaiaeFea~ EHe!ll~~ea feF £ae ~eFsefta± ~!."e~eF~Y ±illli
~a~ief'ta a~a~ea 88eve are 1\eHaeHe±a ~eeEiaT ±iie iftsHFaBee 
~e±ieiea fte~ exeeeaift~ a ea81\ va±Me ei $±T699 af'td aft aH~e Heed 
fa!." el!l~±eYMeft£ B£ Beeaed ie!." Meaiea± ~Mf~eaea~ Afty iftaiviaHa± 
il'!. a RM!."Bift~ Heme will: se a±±ewed a $26~99 eHe!ll~~ieft f£8111 His 
iReeffte. 

ff'l'f7 'fHe fire~ $i!9 sf Hliea£Bea B£ eaFftea iftee!lle ia ~e 
B" ai8Feo;Ja£aea afta ~Re flex£ $66 ~±Ms B.a±f ~ae £81118iRae!.' e!.' 
en£f't8a iftSel!le Wi±± S8 BiSf'e~arSeST 

ffV7 68Hea~ieRa± ~l"aH~e.,. seB.eia~sl\~~87 feil:eweai~s.,. 
fesl'.er ea~e ~aYMeft~e efta i/3 .,,f ~fie "a'i:±s sH~~e~~ ~aYIIIeH~s 
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aha±± ae a~e~e~a~aea~ 
fV7 A t.~aReiie~ sf ~ea± f!~sf>e~ey 111aee t.e a~~R~ ehe 

f>e~asHe '>~~eh~R t.he ~ea± f'"'"f>e~t.y ±~lll~eae!i:eH af $i!6T999 !i:e 
aHa:teee t.e t.he f>e~eeRa± f'"'"f>e~t.y l!i:111!i:eae!i:eH alie±!i:Hea !i:H t'<'<7 
aaeve.,. 

fV'<7 All eeheF eHf!f!±el!leHeal eeeHF!i:ey !i:Reel!le e~!i:ee,.!i:a 
e6Ree~R!i:R~ tFeSel!leRe af !i:R861!1e aRe ~ei!'!SHFees shall ae eaeeFvee 
whe~e !i:e !i:e Sf'f'~Sf'Fiaee.,. 

fB7 Ali'l'l€ eases shall have efie!i:~ ~eeeH~eee aH<i !i:Heel!le 
evalliaeee !i:H eke l!laRRe~ .fe~ l!lee!i:eally Reeey 81!'! 8Htl!i:Hea aaeve.,. 

ff1 'fke !i:ReeHie aRe ~.,,..,,.,.ee ~e~,.;i,~el!leHes ·h•liRa !i:R eRe 
aaeve f'"~"~~af!h ta1 f!i:!i:7 af t.kis ~lile ekall ~ave~H iR l!leai
eal±y Heeay eases ~elaeee t.a Ali'l'l€~ 

fff7 'fhe $39 f'llie lf3 aie~e~a~e ei! ea~Hea iReel!le ie Ree 
BVBilafi±e as a aisFe~a~e HHB@~ eke l!le<i!i:eBlly Heeay f!~ .. ~~€11!1T 

tiii7 WH.e 111eee eli~ifiil!i:ey ~e~,.!i:~el!leHee liHBe>' aHy 
£eeei!'ally a!i:eee aes!i:eeBHee f!~e~Fal!l afiev" eHHI!Ie!c'at.ea w!i:ek elie 
eM@efje!i:eR t-hat. wke~e eke eehe!c' ~e~lii~@lfteHee ef AFB€ a~e ffieeT 
aes!i:seaRee will fie ~faHeea wheFe ie !i:s aH HHelllf>leyee f'BfeHe iR 
ehe i!aMily wke ~Hal~f!i:ee £e~ aeeieeaHee as aR liHSffiftlayea 
f!B~eRt liRBe~ ARM 46.,.±9.,.394.,. 

fiv7 Meaieally Reeey !i:Ra!i:vieHale wke have iHeal!lee !i:R 
eHeeee ef ±33 lf3% ef AF&€ e±i~iailit.y eeaH<iaFae eeee111e 
eli~ifile fB~ !fleaieal aee:i:seaHee wheR t.heiF :i:HeHf!'ea l!le<iieal 
eHf>8H~~ST B8th f!Sie SRa HHftaiST d!'e ~FeSeef tkaR 8~ S~lial EB 
ekei<" eMeess iRee111ee fe<" fali¥ eeRseelieive I!IBHl'oks 7 iRellieiH~ 
eke 111aReh iR whiek eli~!i:fii±iey ie seli~fie.,. 'fhese l!leeieal 
eHf!eRsee 111ay fie fa>' 111eaieal iReli~aHee f>¥el!lilillls aRafe~ l!leeieal 
Se¥vieee lieeRSee HHBe¥ BtSte laW HBt BHB:teee tB tR!i:Fe f'd"'tY 
Haaihty.,. 

fv7 'I'R<iivi<iHal" liRae~ eke S<Je ef i!l whe a~,. f>laeea iH 
£eB~e~ Remea e~ ftl:4,va~e ~HB~:i:tt~~:3::eFJ.B By H. fH::tB::I:~e e~ J3~ivii-te 

HSR-f'~efit. a~eRey .,,.. wke ~eeiee otR iH"'eFI!Ieaiaee ea~" £aeilf
t:i:es eF f'B'fekiae,.!i:e kesf'ieale a~e elf<ffa'!,e '""F 'fie±e KfKT 
Hlee~eally HeeeyT if tHe'f ~eee "'he felleW~H'J fB"Hi~ei!I@H"'B~ 

fA7 A~e Hee wf"'h~H "'he aeii!i:R~eiaH ef Eief'@H<ieH~ 
eki'ta~cH7 aHa1" 

tB1 Ai!eeF all ef the a~"~e~SFBB al'!.€1 eee-ae~€!es al±ewee 
liHae~ the A~BS filaR dRS af"'eF Sf'~lyiH<J SHy f!8Yift@Ht the iHB~
v!i:edal ~" Mak:i:H<J tewa~e h~e eafe al'!.a afee!' SHY ef'eH€1 eewR is 
eeeHSteaT kas RS Me~e tR8H $5E..,.99 f!eF ~BHtR f'e~"eHal Heea 
H\BHey;- etHElt" 

f€7 PaYifteHte eH fiekalf ef •e~sal'!.e iH eeate-af>e~at.ee 

iReeielitieHe shall .,,. lftaae eHly fFel!l flil'!.as Sf!f!Fe~~iaeeti Bf!e
eif~eally i!e¥ ek~e f>li¥f'SBe 7 ae eliek fliR<ie aFe availaal,.T 
Heweve~7 if ava~laaie fHHae a!'e Ree eHff~eiel'!.e ee f>Eeviee aH 
aae~liate l!leaieal saFe f'F8~~81!1 fef ail el~~~ale f'SFBBHST £i~Bt 
ae the eate~e~ieally Heeay.,. 

46.12.203 M6Bf6A~~¥ N66B¥ 7 PERSONAL NEED~ All ~e~seR" 
Medicaid recipients in a medical insti tuLi.on which pa.r".:.ici.-
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pates in the medicaid program shall be allowed to retain up 
1~o $40.00 per month of their income for personal needs. 

3. The authority of the agency to make the proposed 
amendments is based on Section 53-6-113, MCA, and the rules 
implement Sections 53-6-102, 53-6-113 and 53-6-141, MCA. 

4. The rule as proposed to be amended provides as 
Jcollows: 

46.12.501 SERVICES PROVIDED (1) The following items of 
medical or remedial care and services shall be available to 
otll persons who are certified eligible for Medicaid benefits 
(including deceased persons, categorically related, who would 
have been eligible but whose fatal condition prevented them 
rrom applying), subject to the conditions and limitations con
t:ained in the rules on definitions, ~·equirements and reim
bursement for each type of service: 

(a) inpatient hospital services; 
(b) outpatient hospital services; 
(c) other laboratory and x-ray services; 
(d) skilled a!'l<i ;i:!'I'Eel!'!llea;i,atoe nursing services in long 

t.erm care facilities; 
(e) early and periodic screening, diagnosis and treat-

ment; 
(f) physician's services.,-.._ except foL· routine ~ 

examinations; 
f~+ ~ea;i,a'EFy eel!'v;i:ees.,-
fh+ e~e~ato;i:ei'I'E ~hye;i,ea± tohel!'a~y eel!'v;i:eee.,-
f;i,+ e~eeeh tohel!'a~yT a~a;i,e±a~y al'la heal!';i,l'l~ a;i,ae.,
fj+ e~to~ato;i:ei'I'E eeeH~ae;i,e!'la± 'Ehel!'a~y eeFv;i,eee.,
fk+ igl home health care services; 
f±+ ~el!'eal'la± eal!'e ael!'v;i:eee ;i:!'l a l!'ee;i,~;i,e!'I'E~e hellle.,
flll+ ~ home dialysis; 
fl'l+ ~fiVa'Ee a~'Ey I'I~Fe;i:!'l~ eel!'v;i,eee.,
fe+ e±;i,H;i,e eel!'v;i,eee.,-
f~+ aeH'Ea± eel!'v;i,eee1" 
f~+ a~to~ato;i,ei'I'E <il!'H~Bt 
fF+ ~l!'ee'Ehe'E;i,e aev;i,eee a!'la !lle<iiea± SH~~±ieet 
fe+ eye~±aaeea a!'la e~'Ee!lle'El!';i:e eel!'vieeet 
te+ iil transportation and per diem; 
f~- iil family planning services; 
fv+ ~ayehe±e~;i,ea± ael!'v;i,eea~ 
( 2) These services will be furnished in or after the 

third month before the month in which the application was made 
if the individual was, or upon application would have been, 
eligible for assistance at the time the care and services were 
furnished. Coverage is provided t·oL· any full month if the 
individual met all the eligibility requirements at any time 
during the month. 
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5. The authority of the agency to make the proposed 
amendment is based on Section 53-6-113, MCA, and the rule 
implements Sections 53-6-141 and 53-6-102, MCA. 

6. The rules as proposed to be amended provide as 
follows: 

46.12.514 EARLY PERIODIC SCREENING DIAGNOSIS AND 
TREATMENT, DEFINITION (1) Early periodic screening 

diagnosis and treatment services ( EPSDT) includes the 
screening and diagnosis of eligible individuals under the age 
of 21 to ascertain their physical or mental defects and the 
€H:O'lo l!'aH<;j"e a€ services p~·ovided fiy 'Eke !1\eel.:teaiEI f!l!'eo:ll!'8.H\ upon 
EPSDT refer~·al to treat, correct, or alleviate defects in 
chronic conditions discovered. 

(2) Screening services are standardized tests performed 
under medical direction in a mass examination of a designated 
population. 

Lll 
~ 
ill 
.LU 

facilities; 

Treatment services provided are limited to: 
The services listed in ARM 46.12.501; and 
The following-addlti~ar-5ervices: --
intermediate nursing services in long term care 

.i.i.:U 

.i.Ji.il 
iiY_l 

routine '5:[~ examinations c::o?.nducted ]:)y :"c ~sici an_;_ 
podiatry services; 

ill 
1'-'U 
MD 
(viii) 
~~ 
l!<..l 
i&_l 
(xii) 
(xiii) 
(xiv) 

outpatient ph_ysical therapy services;. 
speech therapy, audiology and hearing aids; 
outpatient occupational therapy services; 
personal care services in ~ ~Ie!it 1 s home; 
private duty nursing services; 
clinic services; 
dental services; 
~ient drugs; 
prosthetic devices and medlcal supplles; 
eyeglasses and ~tometric services; 
psychological services. 

46.12.550 HOME HEALTH SERVICES, DEFINITION (l) Home 
heal til" services are the following services provided by a 
licensed home health care agency on a part-time or intermit
tent basis to a recipient in his place of residence: 

(a) nursing services; 
(b) home health aide ser·vices; 
fe7 f!Rye:tea'lo £Rel!'af!y~ 
fEI7 999\if!a'E:i.eHa:O 'Ekel!'af!y~ 
te7 Bf!ee9R 'Ekel!'af!y~ 
ff7 i£1 medical supplies and equipment suitable for use 

in the home. 
(2) Nursing service may be provided by a licensed regis

tered nurse in geographic areas not covered by a licensed horne 
health agency. 
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46.12.552 HOME HEALTH SERVICES, REIMBURSEMENT (1) Re
imbursement for home health services will be at cost, subject 
to upper limits defined in ( 3), as determined by an audit 
conducted according to Title XVIII of the Social Security Act 
definition of allowable costsr eHee~~ ~ka£ ~aYMeH£ ay £fie kaMe 
kea;t£fi a<JeHey fe!< eeH£!<ae£.,d £ke!<a~y e .. !<v;i,ees May He£ eHeee€1 
£fie MaH~afta e£a£e Med;i,eaia £ke!<a~y fee eekea~;te ae aH 
a;t;tewaa±e eee£ fe!< £fie eeH£!<ae~ea ee!<viee. 

(2) Reimbursement will be paid through interim rates 
during a cost report period as determined by the home health 
agencies' Title XVIII of the Social Security Act fiscal 
intermediary, with retroactive settlement for actual allowable 
costs at the conclusion of the report period. 

( 3) Reimbursement for home health services will be the 
lesser of usual and customary charges which are reasonable or 
the maximum amount payable by medicare. 

(4) Total payment for home health services will not 
exceed $400.00 per recipient per month without prior author
i:<ation of the department. 

( 5) Reimbursement for nursing service provided by a 
licensed registered nurse in geographic areas not covered by a 
home health agency will be $7.50 per hour. 

( 6) These rules take precedence over any other home 
h.,alth service reimbursement rules found in this title. 

46.12. 912 EYEGLASSES, REQUIREMENTS ( 1) Each recipient 
iH· yea!<B e;ta e!< ye~H<Je!< is limited to one pair of eyeglasses 
per fiscal year aH€1 eaek ;t<ee!:~ieH£ ave!< iH yea!<a e±a ie 
±i·Mi'i!'e€1 £s sHe l'ai!< af eye<J;!:as.,ee eve>"y £we <''-"ea± yeal!'e 
unless one of the following circumstances exists: 

(a) a recipient has had cataract surgery; 
(b) when there is: 
(i) a .50 diopter change in correction in can spheL·e, 

cylinder, vertical prism or near heading power; or 
(ii) a minimum of a 5 degree change in any cylinder axis 

of .50 diopters or more; or 
(iii) any l degree or more prism change in lateral prism; 

or 
(c) a recipient is unable to wear bifocals because of a 

diagnosed medical condition. 
(2) Contact lenses may be provided only when they are 

medically necessary. They shall not be allowed for cosmetic 
reasons. Claims for contact lenses must be accompanied by a 
statement explaining the medical reason for them. 

(3) A recipient shall be allowed repairs on a pair of 
glasses during the fiscal year not to exceed the amount of an 
additional pair of glasses. 

7. The authority of the agency to make these remaining 
proposed amendments is based on Section 53-6-113 and 53-2-201, 
MCA, and the rules implement sections 53-6-101, 53-6-102 and 
53-6-141, MCA. 
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8. The Med1caid Program has experienced a greater 
number of recipients using Medicaid services than had been 
anticipated when the budget for fiscal year 1981 was prepared 
two years ago. The increase in recipient users has caused 
expenditures to exceed budget projections for the fiscal year 
by an estimated $7.5 million dollars. The Director of the 
Department 1s required by law to hold expenditures within 
appropriations granted by the state legislature. In order lo 
meet existing budget. limi t.s, the Department. must eliminate 
services that are defined by federal Medicaid standards to be 
opt.i anal and the medically needy el igibil i t.y category. The 
'"edica l services that. will remain in the program are c 0 nsl
dered to be essential, medically necessary serv1ces to prevent 
1 ife threatening situations or services needed by eligible 
children. 

9. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana, 59604, no later than 
March 27, 1981. 

10. The Office of Legal Affairs, Department of Social 
and Rehabilitation services, 111 sanders, Helena. Montana, 
~9604, has been designated to pr·eside over and conduct the 
Joearing. 

i 
:\ 1, · i ·., 

Director, Social and Rehabilita
tion Services 

Certified to the secretary of state February 17 ' 1981. 
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BEFORE THE DEPARTMENT OF REVENUE 

OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
AMENDMENT OF RULE 42.21.122, 
relating to the valuation of 
livestock. 

TO: All Interested Parties: 

NOTICE OF DEPARTMEIJT DECISION 
ON PROPOSED AMENDMENT OF RULE 
42.21.122, relating to the 
valuation of livestock. 

l. On November 15, 1980, the Department of Revenue 
published notice of a public hearing on a proposed amendment to 
Rule 42.21.122, relating to the valuation of livestock, at pages 
2R97 and 2R98 of the 1980 ~ontana Administrative Register, issue 
no. 21. This rule-maklng proceeding ><as and is pursuant to 
a petition submitted by the rWntana Stockgro><ers' Association. 

2. The Department has decided not to amend the rule as pro
posed, but rather to leave the rule in its present form. 

3. Pursuant to the Stockgro><ers' petition, the Department 
conducted a public hearing on Dec. ember 9, 1980. Nume;rouro par
ties appeared on behalf of the Stockgrowers' proposal. Tlo><ever, 
while instances of discr>epancies between mar'ket value under the 
existing rule and CJarket value from sales data were presented, 
the Stockgrowcrs' did not pr"esent detaile•i market CJtudie.s. On 
the other" hand, r.1s. Betty Whaley, Big Horn County Assessor, nt'e
scnted considerable data to sho>< a market value considerably in 
excess of that computed pursuant to the rule. llowever", the 
.Stockgrowers challenged the va1iclity or the data pre:s.,ntRd by 
Ms. 11/haley. In reviewing the presentation given hy both pr-opo
nents and opponents, the Department is left ><ith a difficult 
·lecision. One party has clatl'. indic:H·.ing the present rule over
estimates rr.arket value, the other party rlata that the present 
rule underestimates market value. Given this conflictinr, data, 
the Department believes it t)est to retain tr1e pt"esent rule 'ln<i 
reject the amendments proposed by the Stockgrowers and the 
alternative presented by Ms. Whaley, 

It should be noted that there was no opposition expressed at 
the hearing to reducing the two classes of bulls to a sin!!;le 
class and to usinf; the cow average price in lieu of the beef 
average price. The disagreement between proponents and oppo-
nents concentrated on the factors to be used to determine narket 
value. Rather than compute a third set of factors, the Depar't
ment has decided to simply retain the existing rule. It is the 
intention of the Property Assessment Division to conduct its a><n 
market studies and to assesG the need for amending Rule 
42.21,122 for next year. 

The recommendation of the hearings officer ><as to accept the 
Stoctgrower proposal. This deci3i0n was based on the fact ttlat 
since all parties agreed that cow average price could be used, 
the factor was to be determined solely on the basis of aver-age 
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weight of the various classes of cattle, On this basis, the 
IJeat"inc;s officer' Pecornmenderi adoption of the Stockgrower propo
sal. However, the Department must be p;utded by the concept of 
market value. Hence as discussed above, the Depa Ptrnent will 
t"etain the present language of the rule. 

The question was raised cW to the tpeatment of livestock 
t!1at w<;re not fairly tt"eatod by tho Pule, rer;arriless of which 
particular' version. 1t is the Department's position that an 
appeal to the County Tax AppeRl Boap0 pt"ovides the mechanism to 
address individual grievances. 

ELLEN FEAVFR, Director 
Department of Revenue 

Certified to the Secretat"y of State 2-12-Rl. 
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BEFORE THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES OF THE 
STATE OF MONTANA 

In the matter of the amendment 
of Rule 46.12.1204(3) pertaining 
to the reimbursement for skilled 
nursing and intermediate care 
services, reimbursement method 
and procedures. 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULE 46.12.1204(3) 
FOR SKILLED AND INTER
MEDIATE CARE SERVICES, 
REIMBURSEMENT METHOD AND 
PROCEDURE 

1. On December 26, 1980, the Depa~rtment of Social and 
Rehabilitation Services published notice of a proposed amend
ment to Rule 46.12.1204(3) pertaining to r·eimbursement for 
skilled and intermediate care services, reimbursement method 
and procedure at. page 3099 of the Montana Adm~nistrative 

Register, issue number 24. 

2. The agency has amended the rules wi t.h the foLlowing 
changes: 

46.12.1204(3) Retrospective Rate. The retrospective rate 
shall be issued upon audit of a cost. report for the rate year 
and shall be determined as follows: 

+a+ ~ke ~e-~aa~ee-ive ~a-e fe~ na--fa~-p~efi~ faei~~-iea 
akal-1- a.;- -ke lesse~ ef -A.e ae~.lia~ allewaale eee~ pe~ Elay 
eMpe~ieneeEI EIH~ift• a prav~Eie~~a ~a~e yeaP e~ ~A.e ae~Hal allaw
aale eea- f~eM -he applieaa}e pPieP fiaeal yea~ pllie a -~eRE! 

fae~e~ fsee ARM 4e~±~~l~Q4f~ttEI+t~ 
.G!l fat The retrospective ra Le for fe~-prefi- all 

facilities shall be the lesset~ of the dCtual allowable costs 
per day experienced during the provider's rate year plus a 
peL·formance incentive factor~ (see 1\RM 46.l2.1204(b)(i)) or the 
actual allowable cosl per ddy from the applicable prior fiscal 
yeiir plus a trend lactoL (see ARM 46.12.1204(3)(d) plus a 
performance incentive factor~ (see ARM 46.12.1204(3)(b)fit). 

( L) To t~he extent that an ~nterim tate is based on a 
cost report which did not. inc 1 ude retur·n on net invested 
equity as an allowdble cost, fot~ periods beginning January 1, 
1981, the interim rate shall be adjusted to allow for the 
inclusion of this cost when necessary ~n calculating the 
retrospecLlve ra~e. 

t~~t ~ke pe~€e~manee ~Heen~ive €ae~a~ ts ~he aMeHH
wk~ek ~" aEIEieel -e a fe•-p~ei'i~ faei'l:'t~y.Le ~e->'eB~ee€ively 
Ele~e~mineEI ~a€e i£ ~ke faei~i~y mee-e ~ke aepa~£ffiefi-LB 

Elef~Mi€ieH ef ees- een~aiMMeH£~ A fae~l't-y ekal'l: have Me~ £he 
Elefini€ieH ef eee~ een~aiRMeR£ if ~-s epePa£in~ eae~ pe~ Elay 
ie lese -han -A.e maMillllilll '!'eii!IBH~sal9~e BpePaE'tH~ eeB- ~e• Elay 
as ElefineEI in ARM 46~l~~!~84t~i+et~ 
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tiii1 ~he ~e~£e~MaRee iReeR~ive {ae~e~ £e£ a £ae~~~~y ~e 
ae~e£miHea ay ~fie ~e~a~~eRehi~ e£ i~e a±±ewaa~e e~eFa~iR~ ees~ 
~e~ aay iH ~he fa~e yea~ ~e ~he a±±ewaa±e e~e~a~iR~ eee~e ~e~ 
aay e£ a±± ~a~~ie't~a~:i:H~ I"'BH~aRa £aei~i~iee £FBHt ~he 
a~~±ieaa~e ~fie" £ieea± yea~ ~±>te a ~~eRa fae~e~ faee ARM 
46~±i<~±i<94 +611.,. A €ae.,±H:y w:id;fi e~e~a~iR~ eee~e ~ei" aay 
whieh a>'e eE{>td.~ ~.. eF ±ess ~kaR ~he 66~h ~e~eef!.~i~e e£ .. ~~ 
fe~e~~ea eee~e ~~liB ~ke a~~±ieal9~e ~>'eRa fae~B>' aka±~ 
Feee:i:ve a ~e~£a~H!aRee iReeR~ive fae~e>' ef $±.,.59 ~e~ ~a~ieR~ 
aay~ A fae:i:~i~y w:i:~k e~el"a~iH~ eee~e ~et' aay wk:i:efl. £a~~ 
Be~weeR *>ke 66~fi ~e'I'BeR~i~e aHa *"he :;q;;o\och ~e~eeR~~J,e a£ a~~ 

t'e!''""*""a e~et'a~iH~ eee*"a !'e>' aay ~~"*" ~he a~~~ieaa±e *""eRa 
fae~e>' aka~~ ~eeeive a !'et'fet'maHee iHeeH~ive fae~e~ ef $~.,.99 
!'e>' !'a~ieH~ aay.. A .. ~aei~i~y wi~k s~efa*"iR~ eee~e !'e>' aay 
wk~ek al"e BEJ:Ha± ~e a~ ~~ea~e>' ~kaR ~ke +e~k ~e>'eef!.~i~e ef a~± 
>'B!'B>'~ea eee~e !'81' aay !'~HB ~Re a~!'~ieaa~e ~t'ef!.a fae~e~, BH*" 
wkiek a~e ~eBB *"kaR ~R8 Ma>tiHIHffi t'eiffiBMFeaa~e eee*" !'8~ aa'j', 
ekaJ,~ ~eeeive a ~e,.,fe~MaRee iRB8R~i"'e £aeH•F sf 109.,.59 !'e~ 
~alo:i:eR~ aay.,. 

JEl :!']1_<! performance incentive factor is the amount which 
.:i:_§. include_<:! in iCl provider's retrospectively determined rate if 
th~ provider meets the department's definition of cost con
tainment. A facility shall have met the definition of cost 
containment- .!c_f ~ ts operatJ-!!.9. cost E_BL <:@.Y is less ~ha~ the 
ma~imum reimbursable operating cost ~ ~ as define9 in ARM 
46. 12 ._1204 ( 3 ).i.U and g !he facility has been "E.§'ra ted ecol}9m
ic~lJ!: as deflned in 46 .12. 1202 ( l). 

i.il The performance incentive £actor !Q be included in 
th'"- retrospectivelJ!: determined £_ate of iCl ~:r:ovide~ which has 
~rate<:l economically .!.see AR!'! 46.12.1202(1)) is deterlllj,!!S'~ ~ 

!:~"- re1a h onship of its ~llowable operating cos.! J2.E'.I': Cloiy i!} 
th'=. rate year to the allowab:J._E! operat.i!!.9. costs J2.E'.I': Cloiy of all 
~r_!l_cipatl_r<_g Montan.£1. facilities from th<:_ applicable prior 
fiscal~!: plus iCl tren<:! factor (.see ARM ±§..:.!2.1204(3.2J..9.ll_._ Jl. 
facility ~!Jc...J::lc operating costs per <:@.Y which are equal to or 
~-''-~ than !;he 66th percentile of all reported opex·ating. costs 
P.l_l~ the applicable trend f.actor shall receive ~ performan'?_E! 
incentiv~. factor of $1. 5q E.<:..!: patient ci_<ly._ Jl. facility with 
2.P.erating costs J2.E'.I': <:@.Y ~hich _fal!_ between !_~ 66th ~cent.ile 
an<~ the 76th percentile of all reported operating costs J2.E'.I': 
£~ plus th~ applicable txencl_ factor shall receive ~ perform
an<~ incentive factor of $1. oq J2.E'.I': patient cl_<ly._ p, facility 
withe operating costs J2.E'.I': cl_iC>Y which ~x·e equal !..'?. <:>!: greater 
.th<li1 the 76th percentile o£: all reported operatin_g: costs per 
<:@.Y plus the applicable trend factor, but which are less than 
thE~ maxim;-;-;;;- reimbursable co;;;t ~1:: ~-'-· ~hall receive ~ per
fol~ incentj ve factor of $0. 50 ~ patient cl_<ly._ 

. .Lil.l The perfo!J!.lance incentive facto:r:: to £.<:. i_ncluded in 
thE~ _ECetrospectively determined rate of <I provi<:ler which has 
not, operated economically ~<:._E!_ ARM 46.12.1202 f~ ..L!.ll is 
det:ermined l::>y the relationship of it~ allowable <:>E.~:r::ating .<..:_ost 
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~ ~ in the rate year to the allowable operating cost ~ 
~ of all participating Montana facilities from the appli
cable prior fiscal year plus ~ trend factor (see ARM 
46.12.1204 (3)(d)) and loy the relationship of its allowable 
operating cost ~ ~ of the rate year to its allowable 
operating cost ~ ~ of the applicable prio~- fiscal year 
plus ~ trend factor. The maximum performance incentive factor 
for _!:.his provider will be determined under the method 
indicated in ARM 46.12 .12Q4(3) (b) ( i), however, this maximum 
performance incentive facto~ shall be ?djusted ey subtractin~ 
from it twice the di ffe~·ence between the allowable operating 
£'?~! ~ cl<u' for the E._ate ~~ and the allo.,able cost: ~ ~ 
!_!:om the ~cable J2.E~Or fj seal ~al: plus c, trend _factor (see 
ARM 46.12.1204(3)(d)). ',['h_E"_ ~ount of the adjustmEOnt shall not 
~xceed th~ maximum per form~!.!E~ lnc:.~~nti ve f.actor- . ~ !!!!'oun ts 
overpaj__3 l>y the department un<:J€'~ thi ~ sect i_S'_Il ~all be 
recov~Fed loy the depar~ent ln ~qcordar~.r:;~ wi1:,_l! ARM -!6~_?05 
_Ulli_l:~l through i3l.-. 
~ ~ estimation of !:!'~ P''Ef.ormanc~ incentlve factor 

L.ncludable in the retrospective r:_ate shal__!c be l!.!!=luded in !l~ 
inter i~ rate except whe~·e c, prov_ider ~"'quests that, the l:J'i.~ 
not include the performance inc~ntive _£_actor~ The amounl:, of 
estimated performance incentive factor to be included in the 
interim rate will be determi;:;:ed ey.-the r:·;;lat_l_onship ~;,f----;;;
l2.E.'?.Y..ider' s allowable ~r.-_atlng cost ~ ~ from !-_0_~ 
~icable prior fiscal year to :the allowable <:Jperating cost 
~ <:!?.Y of all participat_igg_ Montana facilities for the ~'!-me 
peri_~ The amount of performance. incentive to be included in 
the interim ~ will be determined !:_11-rough the '!'ethod set 
forth in 46.12.1204.3(b)(i). 

3. Comment: Inclusion of a penalty factor with respect 
to facilities whose ope~·ating costs total more than the 
previous year's costs plus the trend factor fails to take into 
account many circumstances which would cause an efficiently 
operated facility to be unable to meet the Department's 
definition of an economically operated facility. Examples 
would include: 1) Uncontrollable increases en uti ll ty costs 
or taxes; or 2) Federal and/or state laws and regulations 
which could mandate changes L·esul ting in inc~·eased costs. 

Response: ARM 46.12.1204 (7) provides that any facility which 
can demonstrate that its current rale of reimbursement does 
not cover its actual operating costs will, upon request, be 
granted a rate review. Under that process, costs which are 
found to be extraordinaL·y and uncontrollable will be 
reimbursed in full . Extraordinary costs include uti ll t.y 
increases, property tax increases, and cost increases directly 
caused by Federal or State mandates. 

Montana Administrative Register 4-2/26/Rl 



-174-

Comment: How will facilities whose costs have increased above 
the trend factor, but whose increased costs have been approved 
through the rate review process, be treated under Lhis rule? 

Re~ponse: A facility whose rate for a g1 ven period has been 
determined under rate rev1ew, and who then operates at or 
below that rate, will meet the defini. Lion of an economically 
operated facility. For future periods, since actual allowable 
costs will be used as a base for determining economic opera
tion, facilities having undergone tate rt=-~view and which return 
to t..he formula system will be treated in exactly the same 
manner as non-rate reviewed facllities. 

Comm~nt; Reg.istered Nurse 1 s wages must- be raised mot·e than 
the CP 1 due to an 1ndus try shortage nationwide. and thus 
indexing will fall short of increased costs. 

Response: The Department's inflation index is not based 
exclusively on the CPI but rather it includes a separate labor 
component as well as food aHd other: components. Therefore, 
the cosl of any nationwide shortage of RN's will be adequately 
reflected in the change in hourly wages for employees in 
nu.~sing and personal car·e faci ll t.ies. The c!1ange 1n wages fot~ 

this group is the basis of the labor component of the index. 

Conunent_: Collective bargaining wage increases cannot be 
controlled by a facility. 

!'e:>ponse: It is the Department's pos1tion that wage 1ncreases 
are always controllable, cegardless of whether or not the 
facility is unior1ized. 

Comm~nt: This incentive factor should be used to upgrade 
serv1ces within the homes. A fac1l1ty will be penalized if it. 
spends these funds on patients but not if thot;;e. fund~; are 
taken out as profit. 

Re_!';pons~: The specific purpose of the incentive factor is 
cost conta1nment. The proposed sye<tern will allow facilities 
to utilize some Incentive funds to upgrade services i.rl allow
able cost areas. But to encoutage the full use of these funds 
to increase allowable costs would be counter-productive to the 
stated purpose of t.he incentive factor. 

conunent: The penalty section of this proposed rule change lS 

not:-rlecessary because private pay patient.s and their rela
tcives, as well as locally controlled Boar~ds of Directors, put: 
enough pressure on facilities to contain cclsts. 
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Response: If this were the case, there would be no need for 
an incentive factor at all. 

Comment: Replacement of a major item of equipment can become 
necessary at any time and, when it does, a facility might 
appear to be operating uneconomically. 

Response: Indexed limits 
determination apply only to 
costs. 

applicable to incentive factor 
operating costs, not to property 

fomment: No facility, particularly a for-profit facili t.y, is 
going to spend its discretionary money on allowable costs 
unless it is absolutely necessary in order to adequately care 
for the patients. Therefore, there should be no penalty. 

~.129nse: The purpose of the performance incentive factor is 
to reward providers for cost containment. A provider who 
elects to use the funds provided under the incentive program 
to operate uneconomically should not be rewarded in the same 
manner as the provider who operates economically. The method 
of determining the incentive factor does not prevent a 
provider from using some of these funds for allowable costs. 
ln fact a provider may use up to one-third of ·the incentive 
funds fa~· allowable costs and .return only the ~·emaining two
thi>ds to the Department. 

_c:::_omment: Does Medicaid have any rules disallowing penal ties 
assessed against incentive factors? 

f._omment: II one segment of the industry can earn the 
incentive factor, any other segment should also be able to 
earn it without a penalty clause. SRS is implying that non
profits are lnefficient and that we would add addltional 
costs. 

Response: The pxovisions of this rule will apply equally to 
all facilities, without regard to their profit status. 

Comment: A change in patient mix could require added staff 
~ccounted for by indexing. 

Response: This issue will be addressed more fully when a 
patient assessment. technique .is adopted. For now, however, 
the Department's pt·eliminary data indicates that patient mix 
tends to change very slowly within any given facility and that 
such change will not significantly impact over-all operating 
costs, at least not in the short run. A provider having 
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drastic changes in pa~ient mix may request a rate review to 
determine if a rate 1ncrease is warranted. 

Comment; 
ft)r 1980. 
this $1.50 

A maximum incentive factor of $1.SO was acceptable 
But as inflation et·odes the value of our money, 
must_ be increased in order· to produce the same 

degree of l!1centive. 

~~sponse: The cost of Medica 1 d reimbursement has been 
increas1ng dramat1cally during the past 3 years. The cost per 
Hervice increased 22% from 1978 through 1980 in Montana and is 
expected to 1ncrease anolher 30% du11ng the period 1981 
through 1983. Many states are facing f1nancial crises in 
their Medicaid programs and have been forced to take drastic 
measur·es tcJ curb cost escalation. For example, one state has 
recently decreased the performance lncentiv<" factor from $1.50 
per day lo $1.00 per day. This Department has an obligat1on 
to taxpayers Lo curtail the eve1· lncteasing cost of the 
ME'd icaid program. Therefore, the maximum performance 
jncentive factor will remain at $1.50 per patient day during 
the 1982-S:J biennium. The Department ma1ntains that the 
proposed performance incentive is sufficient to encOllrage cost 
containment. Should it become evident during the next 
biennium that this amount. lS not cont.rcrbuting t.o cost 
containment objectives, the Department_ will amend t..he rule 
accordingly. 

Comment: 
fucility's 
facilities 

Because the amount of incentive decreases as a 
relative operating costs increase, non-economical 
are alr"eady being penalized. Why make a puni t1 ve 

system worse? 

Respons.oe.; The Medica1d program is designed to reimburse 
prov1ders for the cost of prov1ding care Lo the poor and 
medically needy and to recognize the right of for-profi l 
providers to receive a reasonable ret.:.urn on their investment. 
The only reason that a per forma nee incent_i ve factor is 
included in rates 1s t.hat thl» Department has assumed that by 
rewarding providers for cost containment, the long tet·m effect 
will be to control the cost of this program to taxpayers. The 
past rules or1 performance incentive factor were causing 
Medicaid costs to increase at a greater rate than inflation 
because the funds frotn the .incent~i ve were being used for 
allowable costs. Rather than completely removu1g the 
1ncenti ve fact.or from the rate, the method of paying these 
funds was r·edesigned to insure that the or1ginal goal of cost 
contairunent would be met. 

<;:omment; You are mak1ng the rule too complex. 
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Response: The Department has tried to keep its rules as 
uncomplicated and direct as possible while at the same time 
maintaining an equitable and cost-conscious reimbursement 
system. 

Comment: Under this proposed rule, a facility could be 
encouraged to reduce its level of care to the State and; or 
Federal minimums in order to reap a maximum incentive amount. 
Have monetary considerations become more important than the 
residents? 

Response: Quality care for Medicaid recipients is the most 
basic concern of the entire Medicaid program. However, it is 
also necessary to recognize the reality of limited funding. 
The Department is, in effect, charged with insuring quality 
care within the framework of a cost-contained environ.:nent. 
Properly enforced State and Federal standards coupled with 
implementation of this proposed incentive rule will serve to 
effectively balance the need for quality care with the need 
for cost containment. 

Comment: Why were the 66th, 76th, and 90th percentiles chosen 
as the break-points for incentive factor categories? 

Response: Through an analysis of 1978 operating costs, the 
Department determined that half of the facilities above the 
mean cost should receive the maximum performance incentive. 
The 67th percentile was chosen because 50 percent of the 
facilities with costs above the mean fell below this 
percentile. In order to stay within the declining percentile 
concept as suggested by the Denver Regional Office of the 
Health Care Finance Agency, it was determined that half of the 
facilities above the 66th percentile should receive two-thirds 
of the maximum incentive and that the remaining facilities 
should receive one-third of the maximum incentive. 

B:~L, :i_ L ... -
1rector, Social and Reha
bilitation Services 

Certified to the Secretary of State ~F.::e=b=rua==ry"--1=1=-----~- 1981. 
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VOLUME NO. 39 OPINION NO. 5 

CONSERVATION DISTRICTS - Duty of board of county corrunis
sioners to levy assessment reported by conservation district 
supervisors; 
COUNTY COMMISSIONERS - Duty of board of county corrunissioners 
t? levy assessment reported by conservation district super
Vlsors; 
TAXATION AND REVENUE - Duty of board of county commissioners 
to levy assessment reported by conservation district super
Vlsors; 
MONTANA CODE ANNOTATED Sections 76-15-501, 76-15-505, 
76-15-506, 76-15-515, 76-15-516, 76-15-520. 

HELD; Section 76-15-516, MCA, imposes a mandatory duty 
on the board of county commissioners of each 
county in which there is a conservation district 
to levy an assessment on the taxable real property 
within the distr1ct sufficient to raise the amount 
rE'!ported to them in the estimate of the super
VIsors. 

6 February 1981 

Harold F. Hanser, Esq. 
Yellowstone County Attorney 
Yellowstone County courthouse, Room 508 
Billings, Montana 59101 

Dear Mr. Hanser; 

You have requested my opinion concerning the duty of the 
board of county commissioners to levy assessments under 
section 76-15-516, MCA. Specifically, you have asked 
"whether the language in section 76-15-516, MCA, is manda
tory or may the commissioners decline to make a levy within 
the statutory limit ? 11 Read in the context of Title 76, 
chapter 15, I conclude that section 76-15-516, MCA, requires 
the board of county corrunissioners to levy an assessment 
sufficient to raise the amount reported to them by the 
supervisors of a conservation district. 

Section 7-15-516, MCA, provides as follows; 

Levy of regular and special assessment. (1) The 
board of county corrunissioners of each county in 
which there lies any portion of the district, ~, 
annually at the time of levying county taxes, levy 
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an assessment on the taxable real proper·ty within 
the district, except that cities that voted to be 
included in a district pr1or to July l, 1971, 
shall be excluded from the district by a majority 
of the council. It shall be known as the " ... 
(name of district) conservation district r·egular 
assessment" and shall be sufficient to raise the 
amount reported to them in the estimate of lhe 
supervisors. 

(2) The board of count] commJssJoners of each 
county rn which there lies any portion of a 
proi ect dtea may, annually at t:he time of levying 
county taxes, levy an assessment not to exceed 3 
mills on the taxable real pr·operty wi thln the 
project. area. It shall be known as 11

•• • (name o [ 
project area) spec1al assessment" and shall be 
sufficient to raise the dmount reported to them rn 
the estrmate of the supervisors. 

(Emphasis added.) 

Under this statute the bodrd of county 
given the power lo levy an assessment on 
property within the distr1ct. SectJon 
lrmrts the amount of this assessment. 

conunissioners is 
the taxable real 
"16-15-';15, MCA, 

Although the term "may" rs generally considered to be 
permissive the Montana Supreme Cou1-t has ruled that lhe tel"m 
can be construed as mandatory. State ex rel Griff1n v. 
Greene, l 04 Mont. 460, 469, 6? P. 2d 995 (T93 7). Other 
prc>Vlsions of Title 76, chapte1- 15, MCA, clea.rly contemplate 
that the duty of the board of county commissioners to levy a 
proper assessment is mandatory. 

Section 76-15-501, MCA, provides in pertinent part: 

A conservation d1strict and the 
thereof shall have the power to: 
* * * 

supervisors 

( 4) cause taxes to be levied in t.he same manner 
provided for in this part for the purpose of 
paying any obligation of the district and to 
accomplish the purposes of this chapter 1n the 
manner herein provided; 
* * * 
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This section implies that the district, and not the board of 
county conunissioners, is vested with any discretion that 
attends the taxing authority in this part. 

Likewise, section 76-15-506, MCI\, providing the board of 
supervisors with the power to issue bonds, would be of no 
effect if the county conunissioners could refuse to make the 
necessary assessment. In addition, section 76-15-520, MCA, 
makes county officers liable on the1r official bonds to 
"faithfully discharge" their duties connected with the 
assessment of district taxes. 

The f1nal part of your question asks if it would be proper 
for the Yellowstone Conservation District to register 
warrants up to the amount of their submitted budget inasmuch 
ils no levy was made for this fiscal year. Section 76-
15-505, MCA, indicates that when funds raised through the 
collection of the assessments are not sufficient for the 
proper ma1ntenance and operation of the district the board 
may: 

(a) borrow additional funds needed to an amount 
not to exceed 50 cents per acre for· the lands 
within the district and may pledge the credit of 
the district for the payment of the same; or 

(b) request the county commissioners to issue and 
register warrants in anticipation of further 
collections. 

THEREFORE, IT IS MY OPINION: 

Section 76-15-516, MCA, imposes a mandatory duty on the 
board of county commlssioners of each county in which 
there is a (~onserva tion district to levy an assessment 
on the taxable real property within the d1strict 
sufficient to raise the amount reported to them in the 
estima of t supervisors. 

Hontana Administrative Register 4-2/26/81 



-181-

VOLUME NO. 3 9 OPINION NO. 6 

COUNTIES Feder·al Revenue sharing funds, allocation of 
water and sewer districts. 
WATER AND SEWER DISTRICTS Countjes, federal revenue 
sharing funds. 
MONTANA CODES ANNOTATED - Title 7, Chapter 13, parts 22 and 
2.3. 

HELD: A Board of County Corrunissioners does 
authority to allocate federal revenue 
funds to a water and sewer district. 

not have 
sharing 

9 February 1981 

Mr. Myron Wheeler 
Board of County CommissioneLs 
Teton County Courthouse 
Choteau, Montana 59422 

Dear Mr. Wheeler: 

You have requested my opinion on the following question: 

Does the Boar·d of County Commissioners have the 
dulhorily to allocate federc1l revenue sharing 
funds to a water and sewer district? 

A group of rural res1dents in Teton county has organized to 
develop a rural water distribution system to provide water 
to families who presently have to haul their domestic waler 
supplies. These residents propose to create a water 
district pursuant to Title 7, Ch. 13, pts. 22 and 23, MCA, 
and have requested that the county grant the district 
$10,000 in federal revenue sharing funds to use for water 
quality testing and test drilling. 

Federal revenue sharing funds may be spent for any purpose 
for which local governments may spend or pledge general tax 
r·evenues under state law. 37 OP. ATT 'Y GEN. NOS. 61 and 
105. A county such as Teton County which has not adopted a 
self-government form of local government has only the powers 
that are expressly conferred by statute or that are 
necessarily implied therefr'om. Roosevelt County v. State 
Board of Equalization, 118 Mont. 31, 37, 162 P. 2d887 
(1945); -State ex rel. Bowler v. County Commissioners, 106 
Mont. 251, 257,/6 P. 2d 648(1938). 
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Article V ll ( 5) of the Montana Constitution prohibits 
appropriations "for religious, charitable, individual. 
educational or benevolent purposes" unless made to an 
organization "under the control of the state." This 
provision has been applied to subdiv1sions of the state such 
as counties. 37 OP. ATT'Y GEN. NOS. 25 and 105. Section 
7-7-2103, MCA, provides: 

No county must ever give or loan its credit in aid 
of or make any donation or grant, by subsidy or· 
otherwise, to any individual, association or 
corporation . . . . 

Counties may pay money to individuals or organizations on an 
exchange basis to provide services or materials that they 
are author·ized by statute to provide to their constituents. 
37 OP. ATT'Y GEN NO. 105. Thus the first difficulty with 
the instant pr·oposal is that no power can be found or 
necessarily implied to allow counties to directly provide 
for rural water distribution systems. 

To the contrary, there are specific mechanisms provided in 
the statutes to provide for the establishment of these 
services. One of these mechanisms is the water district 
provided for by Title 7, Ch. 13, parts 22 and 23. See, 
e.g., 7-13-2218, MCA. While 7-13-2221, MCA, empowers the 
districts to accept funds from "federal, state, and other 
public or private sources" there is no apparent power 
anywhere for the county to be in effect a general fund donor 
to the district. The financing of district operations is 
specifically provided for (7-13-2301 et seq., MCA), and the 
county's only specific involvement is the duty to levy an 
assessment on the land in the district when the district's 
revenues are insufficient topay the principal and interest 
on any district bonded indebtedness 7-13-2302, MCA. 

Therefore, since the county has no specific or necessarily 
implied power to make the proposed grant, and since specific 
means of financing and county involvement are pr·ovided for, 
the conclusion is that the county may not make the proposed 
grant. 
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THEREFORE IT IS MY OPINION: 

A Board of County Commissioners does not have authority 
to allocate federal revenue sharing funds to a water 
and sewer district. 

iJ:I/'"'"·( MIKEGRE~ I Allomey Genml J 

4-2/26/81 llontana Administrative Re<jister 


