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NOTICE: The July 1977 through June 1979 Montana Administrative
Registers have been placed on microfiche. For information, please
contact the Secretary of State, Room 202, Capitol Building,
Helena, Montana, 59601,

MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 1

TABLE QF CONTENTS

Page Number
SURVEY REGARDING CROSS REFERENCE TABLE (v)
Crose Reference Table
July 1979 through December 1979 Registers
(Montana Code Annotated to Administrative
Rules of Montana) (1) - (18)

NOTICE SECTION

ADMINISTRATION, Department of, Title 2

2-2-140 Notice of Proposed Adoption of a Rule
(Regulation of Travel Expenses). No Public
Hearing Contemplated. 1-2

2-2-4] Notice of Proposed Amendment of Rules

Pertaining to Travel Expenses. No Public Hearing 3-10
Contemplated.

2-2-42 Notice of Proposed Repeal of Rules

Pertaining to Regulations of Travel Expense.

No Public Hearing Contemplated. 11-12

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

16-2-128 Notice of Proposed Repeal of Rule
Pertaining to Standards for Meat. No Public
Hearing Contemplated. 13-14

16-2-129 Notice of Proposed Adoption of Rules

for Licensing of Laboratories. No Public
Hearing Contemplated. 15-40

-i- 1-1/17/80



Page Number
HIGHWAYS, Department of, Title 18

18-25 Notice of Proposed Repeal of Rule
Custom Combine Operation (Swathers)i AMD General
Reciprocity Information. No Public Hearing Cont. 41-44

JUSTICE, Department of, Title 23

Notice of Status of Rules in Chapters 2,
6, 6A and 6AI 45

LABOR AND INDUSTRY, Department of, Title 24

24-3-18-35 Notice of Proposed Repeal of

Rule Notice of Award, Concerning

Specified Injuries. No Public Hearing

Contemplated. 46

STATE LANDS, Department of, Title 26

26-2-27 Notice of Proposed Repeal of Present

Strip and Underground Mine Reclamation and

Coal Conservation Rules; Adoption of New Strip

and Underground Mine Reclamation and Coal

Conservation Rules; Adoption of a Metal Mine

Reclamation Rule; and Adoption of an Open Cut

Mining Rule. No Public Hearing Contemplated. 47-53

PUBLIC SERVICE REGULATION, Department of, Title 38

38-2-38 Notice of Public Hearing on New Rules
Regarding the Termination of Gas and Electric
Service. 54-62

PROFESSIONAL AND OCCUPATIONAIL LICENSING, Department of, Title 40

40-54~19 (Board of Medical Examiners) Notice

of Proposed Amendment of Rule Pertaining to

Acupuncture and repeal of Rules Pertaining to

Declaration of Intent and Temporary Acupuncture
Certificates. No Public Hearing Contemplated. 63-65

(Board of Nursing Home Administrators) Notice

for Information Purposes Only Relating to Rules
Affiliation with National Associations and

Maintain Financial and Other Records. 66

40-74-3 (Board of Osteopathic Physicians)
Notice of Proposed Amendment of Rule -
Applications. No Public Hearing Contemplated. 67

1-1/17/80 ~ii-



40-100-3 (Board of Sanitarians) Notice of
Proposed Adoption of Rule - Practice the
Profession of a Sanitarian; Proposed Amendment
of Rules- Applications; Certificate of Regis-
tration and Suspension and Revocation. No
Public Hearing Contemplated.

REVENUE, Department of, Title 42

42-2-151 Notice of Proposed Adoption of a
Rule for the Determination of Proximity to
a Place of Worship or a School. No Public
Hearing Contemplated.

42-2-154 Notice of Proposed Adoption of Rules
Relating to the Taxation of Gasohol. No
Public Hearing Contemplated.

BOARD OF PUBLIC EDUCATION, Title 48

48-3-19 Notice of Proposed Amendment of Rule
Concerning Experience Verification for Teacher
Certification. No Public Hearing Contemplated.

RULE SECTION

Page Number

69-73

74-75

76-717

78-79

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

REP & Rules Pertaining to the Implementation

NEW of the Montana Environmental Policy
Act

REP Rule Pertaining to Regulating Dance Halls
and Pleasure Resorts

REP Rule Pertaining to Nuisances

REP Rule Pertaining to Regulating Rummage

and Secondhand Clothing

INSTITUTIONS, Department of, Title 20

NEW Rules Implementing the Montana Environ-
mental Policy Act

JUSTICE, Department of, Title 23

REP Rule Pertaining to Fire and Life
Safety Protection
AMD Rule -~ Uniform Fire Code, 1979 Edition
-iii-

80-81

82

83

84

85

86

87
1-1/17/80



Page Number

STATE LANDS, Department of, Title 26

REP & Rules Pertaining to the Implementation
NEW of the Montana Environmental Policy
Act B8-123

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

REP & Rules Implementing the Montana Environ-
NEW mental Policy Act 124-125

PROFESSIONAL AND QCCUPATIONAL LICENSING, Department of, Title 40

AMD (Board of Pharmacists) Board Definition;
Set and Approve Requirements and Standards -
Equipment and Requirements; Set and Approve Re-
quirements - Inspections and Prescriptions;
Vending Machines: Explosive Chemicals;
Copy of Prescription; Labeling; Internship
Regulations; Hospital; Licensing - Grant
and Issue Licenses; Legal Suspension and
Revocation; Amendments to Dangerous Drug

Act, Registration. 126-127
NEW (Board of Pharmacists) TFee Schedule 126~127
AMD (Board of Public Accountants) Rules of

Professional Conduct 128

REVENUE, Department of, Title 42

NEW Accounting Control of Cigarette Distri-
bution; Sales of Unstamped Cigarettes 129-132

OFFICE QOF THE SECRETARY OF STATE, Title 44

NEW Rule Relating to Incorporation by Re-
ference of Certain Model Rules 133

OFFICE OF SUPERINTENDENT OF PUBLIC INSTRUCTIQN, Title 48

AMD Rules Relating to Vocational Education
Programs Particularly in Secondary
Schools. 134

INTERPRETATION SECTION
Attorney General's Opinions

Number
60 Department of Professional and Occupational
Licensing; Plumbers and Plumbing 135-137
61 Traffic - Courts - Fines 138-~139

1-1/17/80 -iv-



THE OFFICE OF THE SECRETARY OF STATE WILL DISCONTINUE PUBLISHING
A CROSS REFERENCE TABLE IN THE MONTANA ADMINISTRATIVE REGISTER

UNLESS CONSIDERABLE INTEREST IS SHOWN BY THE USERS.

IF THIS TABLE IS USEFUL, PLEASE CONTACT THE OFFICE OF THE
SECRETARY OF STATE, CAPITOL BUILDING, HELENA, MONTANA, 59601.

Wﬂ/mmmmm/

FRANK MURRAY
Secretary of State

(=v-) 1-1/17/80



mea

1-1-108
1-2-105
1-2-201
1-2-201(1}
1-2-207

Title 2, Ch. 4
Title 2, Ch. 8

Title 2, Ch. 2,8
2-2-102(1), (4) (£)
2-2-125
2-2-131
2-3-201
2-4-20)
2-4-201
2-4-201
2-4~201
2-4~201

2-4-201
2-4-201
2-4-201
2-4-201
2-4-201
2-4-201
2-4-201
2-4-201(2)
2-4-201
2-4-201
2-4-201
2-4-201
2-4-201, 202
2-4-202
2-4-301
2-4-303
2-4-303
2-4-303

2-4-303
2-4-305

2-4-30%
2-4-305

1980
CROSS REFERENCE TABLE
Montana Code Annotated
Administrativetgules of Montana

July through December Registers

Rule or A.G.'s Opinion

Opinion No. 39
Opinion No,. 23
Qpinion No. 22
Opinion No. 49
Opinion No. 45

Rule III (State Lands)
40-3.104(1)-010400 through

40-3.104(6)-510480 :
40-3.6(1)~0600 through 5660
Opinion No. 55
Opinion No. 55
Opinion No. 55
opinion No. 33
New Rules (Agriculture)
Rules I through X (Health)
Rules I and II (Justice)
Rules I through X (State Lands)
Rules I through X

(Natural Resources)
2-3.40(2)-P4010 through P40130
4.2.070 through 4.2.120
4.2.140 and 4.2.150
16-2.2(1)-P200
16~2.2(2)-P2000 through P2080
23-2,2(2)~P210 and P220
23-2.2(2)-P240 through P260
23-2.2(2)-P270 and P280
23-2,2(2)-P2000
24.26.106 and 24.26.107
26-2.2(18)=p250 through P2000
42-2.2(1)-p200
Rule I (Secretary of State)
1.3.101 through 1.3.234
Declaratory Ruling (Revenue)

New Emergency Rules (Agriculture)

New Emergency Rule (Highways)
Emergency Rules I and II

(Public Service Regqulations)
Rules I through IV

(Public Service Regulations)
Declaratory Ruling (Revenue)
16-2.14(2)=-514130
16-2.14(2)~514240 and S14250

(1)

Register
Page No.

1083
750
745

1427

1408

770

1065, 1303
1058, 1301
1449
1449
1449
1025
868
764
1577
779

789
798
868
868
1161
764
1579
1579
1580
1580
945, 947
779
1339
1486
1199, 1238
1252
976
733
1389
1512
1252
1310
1311, 1312

1-1/17/80



(2)

MCA

2-4-305
2-4-305
2-4-305(2)
2=-4=305(2)
2-4-305(2)
2-4-305
2-4-305
2~4-305
2-4-305
2-4-305

2-4~305(6)

2-4-306
2~4-314
2=-4-314
2-4-32]1
2-4~32]1
2-4~32]
2-4-501
2-4-505
2-4-601
2-4-603
2~4=621
2—5=112
2-8-103(1) (a)
2~8-112
2-8~122
2=-15-112
2-15-112
2-15-112
2-15-112

2-15-112
2-15-112
2-15-112
2-15-401(8)
2-15-1014
2-16-406 (1)
2-16~603
2-16-617
2-18-103(3)

3-2-405
3-5-515

5-5-103
5-5-106
Title 7,
Ch. 6, P, 23
7-4-2206
7-4-2503, 2504

1-1/17/80

Rule or A.G.'s Opinion

32-2.6A(14)=-5640
32-2.6A(14)-8680 and S690
32-2,6A(110)-56570 and S6580
36=-2.8(18)~58070
36-2.8(18)-88130(1), (2), (4), (5)
42-2.10(10)~510140 through $10160
42=-2,10(10)-510190
42-2,10(10)~S10200 and S10220
42-2.18(1)-51800 through S1820
42-2.18(2)~-818070 and
2.18(6)-518180
42-2.22(2)-822000, 522010,
522040, 522150, 522160
Rule I
16-2.14(2)-814130
16-2.14(2)~814240 and 514250
42-2.10(10)-510140 through 810160
42-2.10(10)-810190 and 510200
42-2.10(10)-810220
Declaratory Ruling (Revenue)
Opinion No, 43
24-3.9(2)~-P911l6
24-3.9(2)~-P91l16
24-3.9(2)-P9116
18-2.6A(1)-8600
Opinion No. 48
Opinion No. 48
Opinion No. 48
Rules I through X (Health)
Rules 1 through 10 (Institutions)
Rules I through X (State Lands)
Rules I through X
(Natural Resources)
16-2.2(2)-P2000 through P2080
18-2.6A(1)-8600
26-2.2(18)=P250 through P2000
Opinion No. 59
Opinion No. 27
Opinion No. 46
Opinion No. 41
Opinion No. 41
Opinion No. 27

Opinion No. 46
Opinion No. 52

Rules I through VIII (Health)
Rules I through VIII (Health)

Opinion No. 35
Opinion No. 22
Oopinion No. 22

Register

1500
1500
1166
1262
1262
1291
1291
1291
1178

1178

Page NoO.

966 -970

975,
1310
1311,
1291
1291
1291
1252
1305

660,

660,

660,
1316
1423
1423
1423

764

766

779

789
764
1680
779
1570
824
1412
1144
1144
824

1412
1438

1149,
1149,

1032
745
745

838
1312

1069
1069
1069

1160
1160



=-5-2404. 2405

7~4
-4
7-4
7-4
7-4
7-4
7-5
7-5-2106(3)
1-5
7-6-2351, 2352
7-6
7-6
7-6
7-6
7-6
9

7-7-2101
7-7-4254(3)
7-11-108
7-12-2102
7-12-2105 ~ 2107
7-12-2109 - 2112
7-12-4101
7-13-2201 - 2255
7-13-2528, 2529
7-14-2101(2) (b)
7+-14-2201 (1)
7-14-2201 (4)
7-14-2202
7-14-2204 (1)
7-14-2502 (3)
7-14-2502 (3)
7-14-4105(2), (3)
7-14-4106 (1)
7-16-2101 - 2103
7-32-201
7-32-214
7-32-216
7-32-218
7-32-4117(2)
7-33-4130(2)

13-1-111, 112
13~1-202
13-1-303

13-1-303
13-2-201 - 208
13-4-106
13-10-209
13-10-209
13-10-209
13-10-502(3)

Rule or

A.G.'s Opinion

Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion

22-3.10(6)-581050

Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion
Opinion

Opinion

Rule I (Secretary of State)
Rule XII and XXT

(Secretary of sState)
Rule XXIV (Secretary of State)
Rule XI (Secretary of State)

No.
No.
No.
No.
No.
No.
No.
No.

No.
No.
No.
No.,
No.,
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

No.

43
46
36
36
22
45
37
55

31
31
51
3l
30
30
44
56
34
51
23
23
23
29
47
40
39
50
39
50
39
39
50
30
30
51
58

58.

58
58
44
44

22

Opinion No, 25

Rule III (Secretary of State)
Rule VII (Secretary of State)
Rule XII (Secretary of State)
(Secretary of State)

Rule I

(3)

Register
Page No.

1305
1412
1072
1072

745
1408
1075
1449

767
1016
1016
1435
1016

856

856
1307
1556
1029
1435

750

750

750

853
1419
1254
1083
1433
1083
1433
1083
1083
1433

856

856
1435
1566
1566
1566
1566
1307
1307

745
1343

1542, 1543
1543
1530
758
1522
1526
1532
1343
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(4)

MCA

13-12-117
13-12-117

13-12-201 - 208
13-12-201 - 208

13-12-209
13-12-209
13-12-209
13-12-213
13~13-114,
13-13-114,
13-13-114,
13-13-115
13-13-115
13-13-115
13-13-115
13-13-115
13-13-115
13-13-117

13-13-117
13-13-117
13-13-241,
13-13-241,
13-15-101
13-15-101
13-15-101
13-15-101
13-15-201
13-15-201,
13-15~201,
13-15-201,
13-15-202
13-15-203
13-15-204
13-15-204,
13-15-204,
13-15-205
13-16-413,
13-16-413,
13-16-414
13-16-418
13-16-418
13-16-418
13-17-101
13-17-101
13-17-103
13-17-105
13~17-107

115
115
115

242
242

202
202
202

205
205

414
414

13-17-107(1)

1-1/17/80

Rule or A.G.'s Opinion

Rule IV (Secretary of State)
Rule VIII (Secretary of State)
Rule IT (Secretary of State)
Rule VI (Secretary of State)
Rule III (Secretary of State)
Rule VII (Secretary of State)
Rule XII (Secretary of State)
Opinion No. 25
Rule III (Secretary of State)
Rule VII (Secretary of State)
Rule XII (Secretary of State)
Rule VIII (Secretary of State)
Rule XI (Secretary of State)
Rule XIII (Secretary of State)
Rule II (Secretary of State)
Rule IV (Secretary of State)
Rule VI (Secretary of State)
Rule XIX, XITI (Secretary of

State)
Rule XVIII (Secretary of State)
Rule XX (Secretary of State)
Rule IV (Secretary of State)
Rule VIII (Secretary of State)
Rule IV (Secretary of State)
Rule VIII (Secretary of State)
Rule XIII (Secretary of State)
Rule XXIII (Secretary of State)
Rule XIII (Secretary of State)
Rule IV (Secretary of State)
Rule VIII(Secretary of State)
Rule XIII (Secretary of State)
Rule XX, XXI (Secretary of State)
Rule XVIII (Secretary of State)
Rule V (Secretary of State)
Rule VIII (Secretary of State)
Rule XIII (Secretary of State)
Rule 1V (Secretary of State)
Rule V (Secretary of State)
Rule IV {Secretary of State)
Rule XIV (Secretary of State)
Rule V (Secretary of State)
Rule IX (Secretary of State)
Rule XIV (Secretary of State)
Rule I (Secretary of State)
Rules IV, X (Secretary of State)
Rule IIT (Secretary of State)
Rule II (Secretary of State)
Rule I (Secretary of State)
Ruleg I through XI

(Secretary of State)

Register
Page No.

1523
1527
1521
1525
1522
1526
1532

758
1522
1526
1532
1527
1530
1532
1521
1523
1525

1532
1538
1541
1523
1527
1523
1527
1532
1543
1532
1523
1527
1532
1541,
1538
1524
1527
1532
1523
1524
1528
1533
1524
1528
1533
1520
1694
1693
1693
1693

1344,

1542

1352



MCA

13-17-107(2)

13-17-206
13-17-206
13-17-206
13-17-305
13~17-305
13-17-305
13-27-201
13-27-204

Title 15,

Ch. 31, P.

Title 15,
ch. 31,
Title 15,

Ch. 31, P.

Title 15,

Ch. 31, P.

Title 15,
Ch. 31,
Title 15,
ch. 31,
15-1-200
15-1=-200
15-1-200
15-1-201
15-~1~201
15-1-201
15-1-201
15-1~201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15«1-201
15-1=-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201

¥

P.

P,

P.

Rule or A.G.'s Opinion

Rule XX1v (Secretary of State)
Rule II (Secretary of State)
Rule IV ($ecretary of State)
Rule XI (Secretary of State)
Rule III (Secretary of State)
Rule VII (Secretary of State)
Rule XII (Secretary of State)
Opinion No. 37

Opinion No. 37

42-2.6(4)-561760 and S61770
42-2.6(4)-561840 and 561850
42-2.6(4)-561880
42-2.6(4)-561810 through 561940
42-2.6(4)-561980 through 562000

42-2.6(4)-562020

. 42-2.10(2)~810000

42-2.10(2)-810050 and §10060
42-2.10(6)=510100

Rules I and II (Revenue)

Rule II (Revenue)

Rule II (Revenue)

Rules# I through IV (Revenue)
42-2.2(1)~pP200

42-2.6(1)~-56520
42-2.6(4)-861760 and 561770
42-2,6(4)-561840 and S61850
42-2.6(4)-861880
42-2.6(4)~861910 through 561940
42-2.6(4)-861980 through 562000
42-2,6(4)-562020
42-2.14(6)-514080 and S14100
42-2,14(10)-514180
42-2,14(10)-814210 and 514240
42-2.22(1)-52200
42=2.22(1)~-82220 through 82240
42-2.22(2)-82260 through 52290
42-2,22(2)-522000 and 522020
42-2,22(2)-522030
42-2.22(2)-822050 through S22070
42-2.22(2)-822060
42=2,22(2)-822110 and 822120
42-2.22(2)-822140, $22170, S22174

(5)

Register
Page No,

1544
1521
1523
1530
1522
1526
1532
1075
1075

1341
1341
1341
1341
1341

1341

1285

1286, 1287

1287

1176

791

1499

1296

1339

1297

1341

1341

1341

1341

1341

1341

1281

1281

1281

984, 1304
985, 1304
988, 1304
1640

994, 1304
995, 1304
1293

le0l, 1304
973, 1304

1-1/17/80



(6)
Mca

15-1-201
15-1-201
15-1-601
15-1-601
15-1-601
15-1-601
15-1-601
15-6-108
15-6~112
15-6-115, 116
15-6-134, 135
15-6-134
15-6~135
15-6-136
15-6-137
15-6-138
15-6-138
15-6-138
15-6~138
15-6-139
15-6-139
15-6-139%, 140
15-6-140
15-6-140
15-7-101
15-7-103
15-7-122
15-8-101
15-8-111
15-23-108
15-24-201
15-31-114
15-31-313
15-31-313
15-31-313
15-31-313
15-31-501
15-31-501
15-31-701, 702
15-31-702
15-70~-104
15-70-104
15-70-104

16-1-303
16-1-303
l6~1-303
16-1-303
16-1-303 (k)
16-1-303
16-1-411

1-1/17/80

Rule or A.G.'s Opinion

42-2.22(2)-822172
42-2.22(46)~822890 through $22940
42-2.6(4)-561760 and S61770
42-2.6(4)-561840 and 561850
42-2,6(4)-561880
42=2.6(4)~561910 through 561940
42~2.6(4)-5861980 through 562020
42=2.22(2)-822120
42-2,22(1)-52220
42-2.22(1)-82220
42=-2.22(1)-82220
42-2.22(2)-822030
42-2.22(2)=822000 and 522020
42-2.22(2)=-82290
42-2,22(2)-822172
42-2.22(2)-82260
42-2.22(2)=822000 and 522020
42-2.22(2)~-822050, S22070, S22140
42-2,22(2)-822170, s22174
42-2,22(2)-s2270, s2280,
42-2.22(2)-822060, and 522120
42-2.22(2)-822060, S22120, 522172
42-2.22(2)-522000 and 522020
42-2,22(2)-822110 and 522120
42-2.22(1)-82220
42-2.22(1)~82220 through S2240
Opinion No. 44

42-2.22(2)~522060 and S22120
42-2.22(2)-522060 and £22120
42-2,22(46)-522890 through 5229490
Rule I (Revenue)

42-2_6(1)-86520

42-2.6(4)-561760 and S61770
42-2.6(4)-S61840, 561850, S61880
42-2.6(4)-561910 through 561940
42-2.6(4)-561980 through 562020
Rules I through IV (Revenue)
42-2,6(1)-56520

Rules I through IV (Revenue)
42-2.6(1)-86520

42-2,18(1)=-51800 through 51820
42-2,18(2)~S18070
42-2,18(6}=-518180

beclaratory Ruling (Revenue)
Rule I (Revenue)
42-2.12(1)-51250 and S1260
42-2.12(6)-812005
42-2.12(6)-512080
42-2.12(6)-512095

Rule I (Revenue)

Register
Page No.

1394
1644

1341

1341
1341
1341

1341
1002

985

985

985

994

1640

993

1394

988

1640

995, 1004
1007, 10]o0
989, 991
997, 1002
1293, 1394
1640
1001, 1002
984

985 -987
1307
1293
1293
1644

1176
1297

1341

1341

1341

1341

1296

1297

1296, 1297
1297

1178

1178

1178

1252
1519
1119, 1120
1392
795
1280
1518



MCA
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THL STATE OF MONTANA

In the matter of the adop- ) NOTICE OF PROPOSED ADOPTION OF
tion of a rule relating to ) A RULE (REGULATION OF TRAVEL
regulation of travel ex- ) EXPENSES) NO PUBLIC HEARING CON-
penses. } TEMPLATED

TO: All Interested Persons

L. On February 28, 1980 the Department of Administra-
tion proposes to adopt a rule providing that agencies nust
consider the option of utiliziny state aircraft when travel is
scheduled.,

2. The proposed rule provides as follows:

Rule I. STATE AIRCRAFT (1) The Air Transportation
Division of the Department of Community Affairs manayes the
state's aircraft pool, located at the Helena airport. The
division maintains a variety of planes which are available for
rental by state agencies. Use of state aircraft decreases
travel time, and is encouraged where its use will keep total
travel expenditures to a minimum. Studies have shown that in
some instances it is more economical to fly via state aircraft
than to drive a state vehicle. Variable factors involved in
choosing a mode of transportation include the number and
salary level of personnel, the length of the trip, and miles
traveled. It is the state's policy to utilize the least ex-
pensive mode of transportation available. Therefore, each
ayency is responsible for considering the alternative of
state aircraft rental when travel is scheduled. Additional
information on the use of state aircraft may be obtained from
the Air Transportation Division (449-2506).

3. The rule is proposed to incorporate the alternative
of state aircraft into the policy rules that the least expen-
sive mode of transportation is to be utilized by state em-
ployees.

4. Interested parties may submit thelr data, views or
arguments concerning the proposed rule in writing to Dave Tewis,
Director, Department of Administration, Mitchell Building,
lielena, Montana 59601, no later than February 26, 1980.

5, If a person who 1s directly affected by the proposed
rule wishes to express his data, views, and arguments orally
or in writing at a public hearing he must make written request
for hearing and submit that request along with any written com-
ments he has to Dave Lewis no later than February 26, 1980.

6. If the agency receives requests for a public hearing
on the proposed rule from either 10% or 25, whichever is less,
of the persons directly affected; from the Admipistrative Code
committee of the legislature; from a governmental subdivision
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or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
tne Montana Administrative Reglster. Ten percent of those
persons directly affected has been determined to be 500 per=-
sons based on the 5,000 state employees in Helena.

7. The authority of the Department to make the proposed
rule is based on sections 2-18-501 through 2-18-503, MCA, and
the rule implements sections 2-18-501 through 2-18§-503, MCA.

3

J

David Lewls, Director
Depatrtment of Administration

Certified to the Secretary of State January 8, 1980.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment
of Rules pertaining to the reg-
ulation of travel expenses

NOTICE OF PROPOSED AMENDMENT
OF ARM 2-2.4(1)=-5400, 2-2.4
(1)-5410, 2-2.4(1)-5450,
2-2.4(1)-8460, 2-2.4(1)-5470,

2-2.4(1)~5490, 2-2.4(1)-54000,

)
)
)
)
)
) 2-2.4(1)-54050, 2-2.4(1)~
) 84090, and 2-2.4(1)-54120

) (REGULATION OF TRAVEL EXPEN-
)} SES) NO PUBLIC HEARING CON-
) TEMPLATED

TO: All Interested Persons

1. On February 28, 1980, the Department of Administra-
tion proposes to amend rules 2-2.4(1)-S400, 2-2.4(1)-s410,
2-2.4(1)-5450, 2-2.4(1)-5460, 2-2.4(1)-5470, 2-2.4(1)=-5490,
2-2.4(1)-54000, 2-2.4(1)-54050, 2-2.4{(1)-54090, and 2-2.4(1)-
54120, relating to the reimbursement of, and accounting for
travel expenses.

2. The rules as proposed to be amended provide as
follows:

2-2.4(1)-5400 INTRODUCTION (1) same as text (found on
ARM page 2-18.2).

(2} strike existing text (found on ARM page 2-18.2) and
replace with the following:

Personal contact is often the most economical and practi-
cal method of acnieving effective communications and associated
objectives. When considering state travel the following guide-

lines shall be conformed to:
(a) All travel will be approved in advance by the depart-

ment head or his designated representative.

{(b) The number of personnel attending a given function
requiring travel shall be heid to the absclute minimum.

(c) Transportation shall be the most economical in terms
of direct cost to the state and the employee's time away from
the office. All commercial air travel shall be by the least
expensive service available. Trips shall be scheduled to
avoid unnecessary back-tracking and overlapping.

T 777{d)  Employees using automobiles in an approved travel
status will adhere to posted speed limits and shall make every
effort to maximize the benefits to the state of the travel and
conserve energy. Executive order 9-79, which provides penal-
ties for employees who violate the 55 m.p.h. speed limit, will
be strictly applied.

(e) Although each state agency is encouraged to assist
and support other states and organizations, Montana cannot
do so at its own expense, Therefore, only travel which will
benefit the state of Montana will be allowed. 1if another state
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or organization is willing to pay travel cost for a state em-
ployee to have him lecture or provide other assistance, the
applicable agency head may, at his discretion, contribute the
employee’'s personal service cost to the project.

(£) The state of Montana will not pay an employee's
travel cost to attend a function which does not benefit the
state. To promote employee initiative and efforts at self-
Improvement, an agency head may, at his discretion, provide
an employee time off with pay to participate in the desired
fanction, provided the time off with pay conforms with the
pfovisions of rules ARM 2-2.14(60)~514850 througn 2-2.14(60)-
514880,

{3) strike existing text in entirety (text found on page
ARM 2-18.2 and 2-18.3).

2-2,4-5410 STANDARD TRAVEL ALLOWANCE SCHEDULE (1) same
as text (found on ARM page 2-18.3).

(2) same as text (found on ARM page 2-18.3).

(3) same as text (found on ARM page 2-18.3).

(4) text and schedule deleted (found on ARM pages 2-18.3
and 2-18.4).

2-2.4(1)~5450 PERSONAI, VEHICLES (1) Btanmda®d Personal
Vehicle Rates:

(a) Section 59-88%t7-RsE-M+-1947%; 2-18=-503, MCA, as amend=~-
ed in 19%5; establishes two rates for personal vehicle use.

12 eents a mitesr and 15 eents a mzier Generally, relmbursement
for personal vehicle use will be at 3 cents less than the rate
established by the Internal Revenue Service (standard rate).

If certain conditions are met, employees may receive reimburse-
ment at a rate equal to that established by the Internal Reve-
nue Service (high rate). The Department of Administration will
periodically issue memos to agencies to alert them of changes
in the mileage reimbursement rates, All employees who drive a
personal vehicle on state business and are reimbursed mileage
must comply with the Motor Vehicle Safety - Responsibility Act
(Title 61, chapter 6, part 1, MCA) and with the mandatory
Tiability protection provisions of Title 61, chapter 6, part

3, MCA.

(b) strike existing text in entirety (found on ARM page
2-18.5).

(2} Reimbursement at %2 eents a mite Standard Rate.
strike existing text in entirety (found in ARM page 2-18.5)
and replace with the following:

A department director or designee may authorize an
employee to use a personal vehlcle on state business and be
reimbursed for mileage at the standard rate. The director’'s
written authorization must be attached to the agency's copy of
the travel voucher to substantiate reimbursement at the stand-
ard mileage rate.

(3) Reimbursement at 35 €ents a Miie High Rate.
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(a) A personal vehicle used in condueting State business
may be reimbursed at 35 eents a miie An employee shall be
reimbursed for use of a personal vehicle at the high rate
under the following conditions:

(i) A Motor Pool vehicle is not available; or

{1i) the use of a personal vehicle is considered to be in
the best interest of the State.

(b} Therefore, for Helena area employees, one of two
processes shall apply:

(i) same as text (found on ARM page 2-18.5}.

(ii) A Division Administrator (or above), in speaking for
himself or his staff, who believes that it is in the best inter-
est of the State for a personal vehicle to be used on State
business, regardless of whether or not a State vehicle is
available, may contact the Department of Highways Helena Area
Dispatcher and present justification for the "best interest".
The Dispatcher shall decide whether or not the justification
for the "best interest" is sufficient to issue the authoriza-
tion. TIf the request is approved, the Dispatcher will prepare
a Personal Vehicle Use Authorization Form in triplicate and
promptly send the two copies to the employee. If not approved,
the employee may either use a personal vehicle and be reim-
bursed at *2 eents a miley {uniess tokal mites driven 9 less
than 25 miies per day}y; the standard rate (with Department
Director's authorization), or request the assignment of a
Motor Pool Vehicle.

(4) Exemptions.

(a) The following persons are exempt from meeting the
requirements of (2) and (3) above and are authorized reim-
bursement at 1% eeme#s a miier the high rate.

(1) Members of boards, commissions, committees, or
advisory councilsy whe are appeinted by the Governor. )

(ii) Constitutional officers and elected officials.

(iii) Department heads appointed by the Governor.

(iv) All employees headquartered outside the Helena
area.

(v) Employees driving 25 miles or less in any calendar

day.

(b) This exemption does not preclude an agency from pre-
scribing internal administrative procedures that require indi-
viduals t¢ use agency-owned vehicles or to be reimbursed at
the rate of 2 eents a mite standard rate. Travel Claims for
the exempt classifications will, however, be processed as sub-
mitted by the approving agency for the reimbursement at either
12 mants or 5 eerts & mite the standard rate or the high rate.

(3) Personal Vehicle Use Authorization Form Supply.

The Personal Vehicle Use Authorization Form is a three-part
carbonless set (twenty-five sets to a pad) available from:
Department of Administration, Pupticating; Eeate €apitel Base-
ment; Reproduction and Distribution Bureau, 0ld Liquor Ware-
house, Helena, Montana 59601, Phone: 449-3063.
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(6) example of Authorization Form deleted from text
(found on ARM page 2-18.6).

2-2,4(1)-8460 MEALS (1) To be eligible for a meal
reimbursement while traveling on State business, the employee
must have been in a "travel status" for more than three con-
tinuous hours and be a distance of at least 15 miles from
headquarters or home, whichever is closer. The ameunt eof
reimbursement and the nomber of meais the employee is eiigibie
£or depends upon whether the duratien of txmavel was less ehan
24 hours; or 24 hours eor mere; and the travelewrls reiatienship
with the 2¢ravel shifel

(2) To determine eligibility for meal reimbursement, two
items must be kept in mind:

(a) the time ranges in which travel status has to occur
for each meal; and

(b)  the traveler's relationship with his travel shift.

2-2.4(1)-5470 MEAL REIMBURSEMENT (1) strike existing
text in entirety (found on ARM page 2-18.7) and replace with
the following:

(a) The time ranges determining eligibility are set by
2-18~502, MCA. 1In order to claim reimbursement for a meal,
the employee must have been in a travel status for more than
3 continuous hours within one of the following time ranges:

Time Range Meal Allowed
12:01 AM to 10:00 AM Morning Meal
10:01 AM to 3:00 PM Midday Meal

3:01 PM to 12:00 Midnight Evening Meal

(b) It is emphasized that each time range must be con-
sidered separately when applying the more than 3-hour rule.
An _employee who travels from 8:00 AM to 2:00 PM receives
reimbursement for the midday meal; an employee who begins
travel at 12:00 noon is not eligible for reimbursement of the
midday meal, even if travel exceeds 3 hours on that day.

{2} Peo determine eligibriity for meal reimbursement for
travet: of iess than 24 heuws; &we items must be kept in minds

{2y Fhe time ranges im whieh trave: sktatus has te eeseur
for each meaty and

tk)> The travelerls reiatienship with the individuails
Leravel shiferl

43% (2) “Travel shift" is defined as that period of time
beginning one hour before an employee's regularly assigned work
snift commences and ending one hour after the employee's regu-
larly assigned work shift terminates. Fer exampte:r (example
deleted, found on ARM page 2-18.7).

€4% (3) Meal Reimbursement - Within Travel Shift

(a)-{e) strike existing text (found on ARM pages 2-18.7
and 2-18.8).

(f) renumber accordingly.
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45+ (4) Meal Reimbursement - One half OQutside Travel
Shift

(a) kmployees departing within the confines of their
“travel shift,® but returning outside the limits are entitled
to a maximum of two meal reimbursements during a 24-hour cal-
endar day. Fer instanee; an 6+08 atms to 5:00 pwmc empioyee
departs em a one day trip pe 8266 azmr and reeurns that even-
ing at 9+30 p<hs The employee i+a eueside the “travel shifel
at 6v8d ptmr Pherefeore: simee the erpioyee #3 eniy entitted o
twe reimbursabie meaisy; the empteyee may elaim a midday and
evening meat reimbursementr £ the empleyee had deparked on
the trip after 3186 pomr and therefere ountsarde of the midday
meat eime ranger; #Re only reimbursement reeeived would be few
the evening meadrs

(b) ©f eeurse; an An employee departing prior to an
assigned travel shift and returning during the %travel shift
tene reverse of abeve) would also be limited to two reimburs-
able meals. For instance, an 8:00 a.m. to 5:00 p.m. employee
would be one-half outside his assigned travel shift if travel
commenced prior to 7:00 a.m. or ended atter 6:00 p.m. As an
exampter the 8:060 arkM: £6 5:+08 prm: empleyee departs at 5:+36
asm+ te reach a deseination ak 8100 asms Fhe empieyee returns
te the effiee at 4+30 prmr TFhe employee is departing prier £o
the Ytravelr shifel and reeurninmg during the travel shife- Fhe
artowable reimbursement eonsises of z mMOrping meal and a midaay
weats

(c) Yhe emampies above wmeilize the kypieal 8480 a-mr te
5+86 p-m- werker- All other travel shiftsy howeve¥; are sub-
ject to the above regulatlon with the theory, as expressed,
governing tihe allowable reimbursement.

46 (5) Meal Reimbursement - Qutside Travel Shift

(a) "Eligibility for meal reimbursement when travel is
totally outside the confines of the travel shifts but iess ehan
24 heurs in dur¥atienm; is ¢overned strictly by the time ranges
for each meal. aceerding te the feiriewrng eherkr (strike chart,
found on ARM page 2-18.9).

(b) For example, an 8:00 a.m. to 5:00 p.m. employee that
departs at 6:00 a.m. and returns at 10:00 p.m. qualifies for
reimbursement of all three meals.

(6) When travel exceeds 24 hours and departure time or
return time falls within the employee s travel shlft, reimburse-
Ment 1s subject to the one-nalf outside travel shift rules
which, in essence, "limit the traveler to no more than two meals
on those days.

(7) “strike text and schedule (found on ARM page 2-18.9).

2-2.4(1)-5490 LODGING (1) Lodying - Recelptable.

Ta) "Empicyees snall be reimbursed for their actual out-
of-pocket lodging expenses up to a maximem ef 536 a night
In-Stake amd 537 a migne Out-of-Seate; the maximum amounts set
by 2-18-501, MCA, for In-State and Out-of-State travel. Lodg-
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ing in those areas specifically designated as high cost cities
will be reimbursed at actual cost. The Department of Admin-
istration will issue a memo at the beginning of each fiscal
year designating those high cost ¢ities which qualify for Teim=
bursement of lodging at actual cost. 1In order to ciaim lodging
reimbursement of this nature, a bona fide, original copy of

a receipt from a licensed lodging facility must be attached to
the Travel Expense Voucher (Form DA=101) and retained by the
agency. semt to the Aceeunting Pivisiens Other receipts, Tslch
as credit card receipts, are not acceptable.

(b) If an employee is traveling with his/her non-State
employee spouse, the lodging rate claimed must reflect only
the rate for one person. The one-occupant rate should be
noted and marked as such on the receipt.

(2) Lodging - Non- Receiptable If an employee stays in
a non-receiptable facility (i.e., friends, relatives, camper,
trailer) or fails to obtain a recelpt the reimbursement is
&7 a nitghts the amount set by 2-18-501, MCA for non-receipted
lodgin

(3) Lodying - Provided

(a) In some instances, lodging is provided to the em-
ployee, but no charge is assessed directly. For these in-
stances, lodging expense canhot be claimed by the employee.
Examples of this are:

(i) Industry or government seminars where lodging is
provided "on campus."

(ii) Lodging is included in the registration fee.

(iii) A cabin is provided for backwoods work.

2-2.4(1)-54000 MISCELLANEQUS (1) same as text (found
on ARM pages 2-18.10 and 2~18.11).

(2) Examples of allowable miscellaneous expenses include:
needed working supplies purchased on an emergency basis; taxi
fares; business telephone calls; etc. Miscellaneous expenses
do not include such items as tips or taxes on meals or lodging
and €ips,

2-~2.4(1)-S4050 - SPECIAL IN-LIEU ALLOWANCES (1) An
employee may wilsh to use other than the most economical and
expeditious mode of transportation to complete a travel-oriented
work assignment. For example: An employee is required to
attend a conference in Seattle. Rather than fly, the employee
prefers is authorized to drive in his private vehicle. €enm=~
stdering oniy one way figures; the trip by ecar weuld take
abeut 15 hours and cost £93:60 {780 miies x £0+12) +f miteasge
were te be paidr By air; the trip wounid take abeut 4 houws
and eest apout $58r To accomodate the employee, it 1s per-
missibles in this example to allow "air travel egquivalent=";
that is, the cost of the plane fare and travel time to the
extent it would take to fly Phat &=+ £58 in iien of miteage
and 4 meurs paid eravel eime (if it is the agency's policy to
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pay for travel time). The remaining travel time required +i%
hewrsy to drive would have to be completed on the employee's
time (completed during non-working hours or charged against
accumulated vacation or compensating overtime balances).

(2) Applicable claims are to he clearly marked "IN-LIEU
ALLOWANCE" and the underlying details fully explained.

2-2.4(1)-54090 TRAVEL ADVANCES (1) If an employee is
required to travel extensively in the pursuit of State business,
it is recommended that the employee be given a travel advance.
Travel advances should not, except in hardship cases, be made
unless the employee's out-of-pocket expenses will exceed $50.
For those agencies experiencing extensive travel reimbursements,
a Cash Revolving Fund may be used for the purpose of making
travel advances in_those cases requiring jmmediate payment.
If this condition applies, proper controls and bookkeeping are
mandatory to its successful operation. In most cases advances
can be made by regular State warrant -- a process which is pre-
ferred.

2-2.4(1)~584120 SUPERVISOR'S RESPONSIBILITIES (1) Super-
visor's Approval. Every Travel Expense Voucher stbmitted to
the Department of Administration’'s Accounting Division must
contain a supervisor's approval, except those for agency dir-
ectors or their equivalent. Absenee thereef; econstieutes
grounds for rejecting the transactien doeuments and withhold-
ing of payment {when appiieablelrr

(2) same as text (found on ARM page 2-18.16).

3. The department proposes to amend these rules becausc
they unnecessarily repeat statutory language, or are in con-
fliet with current legislation and practice.

4. Interested parties may in writing submit their data,
views, or arguments concerning the proposed amendments to
David Lewis, Director, Department of Administration, Mitchell
Building, Helena, Montana 59601, no later than February 26,
1980.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views, and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit that request along with any
written comments he has to David Lewis no later than February
26, 1980.

6. If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons directly affected by the proposed amend-
ments; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Admin-
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jstrative Reglster. Ten percent of those persons directly
affected has been determined to be 1,000 persons based on the
10,000 state employees in Montana.

7. The authority of the department to amend the pro-
posed rules is based on sections 2-18-501, 2-18-502, and
2-18~503 MCA, and the rules implement sections 2-18-501

through 2-18-503 MCA.
Dk W Fours

David Lewis, Director
Department of Administration

Certified to the Secretary of State January 8, 1980.
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BEFORE THE DLPARTMENT OF ADMINISTRATION
OF ThE STATE OF MONTANA

In the matter of the repeal of
rules relating to regulations
of travel expense

)  NOTICE OF PROPOSED REPEAL OF
) ARM 2-2,4(1)-5480, 2-2.4(1)-
) 54010, 2-2.4(1)-54100,

) 2-2.4(1)-S4130, 2-2.4(1)-

) S4150, 2+2,4(1)-54160, and

) 2-2,4(1)~S4170 (REGULATION OF
) TRAVEL EXPENSES) NO PUBLIC

) HEARING CONTEMPLATED

T0: All Interested Persons

1. On February 28, 1980, the Department of Administra-
tion proposes to repeal rules 2-2.4(1)-5480, 2-2,4(1)-S4010,
2-2.4(1)-54100, 2-2.4(1)-54130, 2-2.4(1)-S4150, 2-2.4(1)-54160,
and 2-2.4(1)=-54170.

2. The rules proposed to be repealed are found on pages
2-18.10, 2-«18.11, 2-18.15, 2-18.16, 2-18.20, 2-18.21, 2-18.22,
and 2-18.23 respectively of the Administrative Rules of Montana.

3. The department proposes to repeal these rules because
they unnecessarily repeat statutory language, or are in conflict
with current legislation and practice.

4, Interested parties may submit their data, views, and
arguments concerning the proposed repeals to David Lewis, Dir-
cctor, Department of Administration, Mitchell Building, Helena,
Montana 59601, no later than February 26, 1980,

5. If a person who is directly affected by the proposed
repeal of the above rules wishes to express his data, views,
and arguments orally or in writing at a public hearing he must
make written request for hearing and submit that request alony
with any written comments he has to David Lewis no later than
February 26, 1980.

6. If the agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is
less, of the persons directly affected; from the Administrative
Code committee of the legislature; from a governmental sub-
division or agency; or from an association having not less than
25 members who will be directly affected, a hearing will bhe
held at a later date. Notice of the hearing will be published
in the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 1,000
persons based on the 10,000 state employees in Montana.

7. The authority of the department to repeal the pro-
posed rules is based on sections 2-18-501, 2-18-502, and
2-18-503 MCA.
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Thid Lo,

David Lewis, Director
Department of Administration

Certified to the Secretary of State January 8, 1980.
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BEFORE THE DEPARTMENT OF EEALTH
AND ENVIRONMENTAL SCIENCES OF THE
STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PROPCSED REPEAL
o, ARM 16-2.14(2)-514230, ) OF ARM 16-2.14(2)-514230
Standards for Meat } Standards for Meat.

)

} NO PUBLIC HEARING

) CONTEMPLATED

TO: All Interested Persons.

1. On or after February 19, 1980, the Department of
Health and Environmental Sciences proposes to repeal rule
16-2.14(2)-514230 Standards for Meat.

2. The rule to be repealed is on pages 16-198 through
16-200 of the Administrative Rules of Montana.

3. The Department is proposing to repeal this rule
primarily due to a change in policy and also because the
1979 Legislature enacted a statutory definition of hamburger
in section 50-31-103(15), MCA.

4. Interested persons may submit their data, views, or
arguments concerning the proposed repeal in writing to
Robert L. Solomon, Hearings Officer, Department of Health
and Environmental Sciences, Capitol Station, Helena, Montana
59601, no later than February 18, 1980.

5. If a person who is directly affected by the
proposed repeal of rule 16-2.14(2)~-514230 wishes to express
his data, views, and arguments orally or in writing at a
public hearing, he must make written regquest for a hearing
and submit that request along with any written comments he
has to Robert L. Solomon, Hearings Officer, Department of
Health and Environmental Sciences, Capitol Station, Helena,
Montana 59601, no later than February 18, 1980.

6. If the Department receives requests for a public
hearing on the proposed repeal from more than 10 percent
or 25, whichever is less, of the persons who will be
directly affected by the proposed repeal of this rule, by
a governmental subdivision or agency, the Legislature's
Administrative Code Committee, or by an association having
not less than 25 members who will be directly affected, a
public hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected
has been determined to be 59 persons based on the 597
licensed meat markets in Montana.
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7. The authority of the Department to make the
proposed repeal of this rule is based on section 50-31-201,
MCA.

#{lﬁacj %’L:f
E. C. Knight, M.D., F.C.C.P.

Director, Department of Health
and Environmental Sciences

Certified to the Secretary of State January 8, 1980.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the Matter of the ADOPTION ) NOTICE OF PROPOSED
OF RULES for licensing of ) ADOPTION OF RULES

laboratories performing analyses) FOR LICENSING OF

of public water supplies. ) LABORATORIES

NGO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. On February 16, 1980, the Board of Health and Envir-
onmental Sciences proposes to adopt rules setting standards
and procedures for licensure of laboratories who wish to
perform analyses of public water supplies.

2. The proposed rules provide as follows:

Rule I, Definitions For the purposes of these rules:

I} T"EPA" means the United States Environmental Pro-
tection Agency.

(2) “Department" means the Montana Department of Health
and Environmental Sciences established by 2-15-2101, MCA,

(3) "Laboratory evaluation officer" means a person
designated by the department to evaluate laboratories for
compliance with the criteria established in this chapter,
and who 1s experienced in quality assurance, holds a gradu-
ate degree or has equivalent experience in microbiology,
chemistry or radiological chemistry.

Rule II, Appointment of laboratory evaluation officers

(1) The director of the department shall appoint a
laboratory evaluation officer or officers from the labora-
tory of the department, located in Helena, Montana. The
officer(s) shall have the responsibility of evaluating the
technical competence of personnel and the adequacy of equip-
ment and facilities of any laboratory requesting a license
to perform analyses of public water supplies, and shall ad-
vise the department whether such laboratories have the
technical expertise and resources necessary to carry out
public water supply testing and analysis in accordance with
the standards set out in this chapter,

Rule III. Procedure for licensure

71y Any laboratory desiring a license to perform anal-
yses of public water supplies shall submit a written appli~
cation on forms available from the Water Quality Bureau, 555
Fuller Avenue, Helena, Montana 59601 (phone: 449-2406). A
laboratory may be licensed to conduct one, several, or all
of the analyses included in ARM 16-2.14(10)-514381, Public
Water Supplies. An application for a license shall state
the types of analyses or tests the applicant wants to conduct.

(2) The laboratory evaluation officer shall contact
the applicant within 30 days after receipt by the department

of a written application and arrange a date and time for an
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evaluation of the applicant laboratory, on-site, which is
mutually agreeable to both the department and the applicant,
The laboratory evaluation officer shall specify prior to
that date what staff, equipment and supplies need to be on
hand during the evaluation and what tests will need to be
run in order to determine whether the laboratory can meet
the licensing standards set out in this chapter. The lab-
oratory shall ensure that all items so specified as needed
for a complete evaluation are available at the date and
time agreed upon.

(3) During the on-site visit, the laboratory evaluation
officer shall:

(a) evaluate the procedures and equipment used for
those specific public water supply analyses for which the
laboratory has requested licensure, to determine if they
meet the standards set out in this chapter;

(b) review the laboratory's records to determine if it
complies with required sampling frequency, check sample
program, sample transit time, and resampling notices, if
appropriate;

(¢) determine if a quality control program exists,
whether data exist showing it is being implemented, and
whether the data show the laboratory is producing valid
results,

{d} complete the on~site evaluation form and review
the results of the evaluation with the laboratory director
and appropriate staff members.

(4) The department shall send written notification to
the laboratory within 30 days after the on~site visit whet-
her it will be fully licensed, provisionally licensed, or
denied licensure, based on the on-site evaluation and the
internal laboratory guality control program, If the licen-
sure is to be provisional, the notice shall include the de-
ficiencies noted by the department and the date by which
they must be eliminated. 1If licensure is denied, the grounds
therefore shall be specifically included in the notice,

Rule IV, Activities covered by license; duration of
license; temporary and provisional licenses; reciprocity

(1) A license granted by the department shall consti-
tute permission to perform only those analyses for which
a license is requested, and which the department finds the
laboratory is capable of performing in accordance with the
standards in this chapter,

(2) A license granted to any laboratory meeting the
standards set out in this chapter for the specific parameters
for which licensure is requested shall be for a three-year
period.

(3) A provisional license may be granted to a labor-
atory which does not comply with all of the standards in
this chapter, but whose deficiencies are minor and do not
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affect the capability of the laboratory to perform valid
analyses. A provisional license may be granted for any
period up to one year, after which the deficlencies must be
corrected or further licensure denied.

(4) After submission of a completed application, a
temporary license will be granted by the department to
laboratories already approved or certified by EPA to do
analysis of public water supplies until the department
makes the decision whether to grant a three-year or provi-
sional license after an on-site visit and evaluation of the
laboratory by the laboratory evaluation officer. Labora-
tories not currently approved or certified by the state or
EPA shall be granted a license only after an on-site re-
view and successful evaluation,

(5) The department may issue a license by reciprocity
to out-of-state laboratories which apply, provided:

(a) the laboratory is currently approved or certified
by EPA or by the state in which the laboratory is located
if that state has a certification program approved by EPA;
and

(b) the laboratory performs satisfactory analyses of
water samples furnished either by the department or by EPA,

Rule V. Suspension of license to perform microbiologi-
cal analyses A license to perform microbiological analyses
is conditioned upon approval of the individual performing
the analyses, based on a history of their ability to perform
valid testing. If there is a change in such personnel, the
laboratory must immediately inform the department and sche-
dule an evaluation of the new staff member by the department.
Until the new staff member has been tested by the laboratory
evaluation officer and found capable of performing valid
tests, the license to perform microbiological analyses of
public water supplies shall be suspended.

Rule VI. Revocation of license

Tl) The department may revoke a license if it deter-
mines, after investigation, that the laboratory has failed
to follow proper analytical procedures, released erroneous
results, acted unethically, or otherwise violated the stan-
dards in this chapter,

(2) The department shall furnish each licensed labora-
tory with performance evaluation samples as soen after ini-
tial licensing as possible and at least annually thereafter,
If the laboratory's performance is not acceptable, appropri-
ate technical assistance will be provided by the department's
laboratory to cure the deficiency. Followup performance
samples will then be provided by the department. If perform-
ance of the analyses on the samples continues to be unaccep-
table, the license may be revoked,

(3) An annual on-site evaluation shall be conducted by
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the department on a date mutually acceptable to the depart-
ment and the laboratory. If the evaluation shows deficien-
cies, the department shall provide technical assistance to
cure them. If a followup on-gite evaluation shows deficien-
cies still existing, the license may be revoked,

Rule VII. Records and reports

11y AIT chémical data shall be kept for at least one
year, or for any longer period required by ARM 16-2,14(10)-
514381, Public Water Supplies. All microbiological data
shall be kept for at least three years.

(2) All analyses of samples not meeting the standards
set out in ARM 16-2,14(10)-514381 shall be promptly reported
by telephone to the Water Quality Bureau of the department
{phone: 449-2406) and records of those analyses shall be
kept for at least three years,

(3) Written reports of contaminated microbiological
samples shall be sent to the department within 48 hours of
the test. Reports of all other microbiological analyses of
samples from public water supplies shall be sent to the
department within 40 days after the tests are completed.

Rule VIII. Requirements for laboratories doing chemi-
cal analyses of public water supplies A laboratory, in
order tO be licensed to perform chemical analyses of public
water supplies, shall meet the following requirements:

(1) Laboratory facilities. Laboratory facilities
shall contain the following:

(a) A sink with hot and cold running water;

(b} An adequate and properly grounded source of elec-
tricity;

(c) A source of distilled and/or deionized water (de-
pending on parameters measured):;

(d) An exhaust hood or equivalent for analysis of
organic chemicals and trace metals.

(2) 1Laboratory equipment and instrument specifications.
A laboratory doing all of the analyses required by ARM 16-
2,14(10)-5814381, pPublic Water Supplies, shall have, or have
access to, all of the following equipment with the minimum
specifications cited. If a laboratory is licensed to do
only some of the analyses required by ARM 16-2,14(10)-514381,
only those instruments shall be required that are needed to
analyze for the substances for which the laboratory is 1i-
censed, but those instruments shall meet the following speci-
fications:

(a) Analytical balance: shall provide sensitivity of
at least 0.1 mg.

(b) Photometer (see Table 1 below for instrumentation
for individual methods):

(i) Spectrophotometer: usable wave-length range, 400
to 700 nm. Maximum spectral band-width, no more than 20 nm.
Wave-length accuracy, ¥ 2.5 nm. Photometer shall be capable
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of using several sizes and shapes of absorption cells provi-
ging a sample path length varying from approximately 1 to
cm.

(ii) Filter photometer (abridged spectrophotometer):
capable of measuring radiant energy in range of 400 to 700
nm. Relatively broad bands (10 to 75 nm) of this radiant
energy are isolated by use of filters at or near the maxi-
mum absorption of the colorimetric methods, Photometer shall
be capable of using several sizes and shapes of absorption
cells providing a sample path length varying from approxi-~
mately 1 to 5 cm,

(c) Magnetic stirrer: variable speed, 120 Vv, with
Teflon-coated stirring bar.

(d) pH Meter: accuracy, ¥ 0,05 units, Scale reada-
bility, * 0.1 units. Laboratories purchasing a new pH meter
are strongly advised to purchase one capable of functioning
with specific ion electrodes (see specific ion meter below).
Unit may be line/bench or battery/portable operated.

(e) Specific ion meter: readable and accurate to
t 5 mV. Unit may be line/bench or battery/portable operated,

(f) Atomic absorption spectrophotometer: single-
channel, single~ or double-beam instrument having a grating
monochromator, photomultiplier detector, adjustable slits,

a wavelength range of 190 to 800 nm, and provisions for
interfacing with a strip chart recorder.

{g) Recorder for atomic absorpntion: strip chart re-
corder having a chart width of 10 in. or 25 cm., a full
scale response time of 0.5 s or less, 10- or 100-mV input to
match the instrument, and variable chart speeds of 5 to 50
cm/min. or equivalent.

(h) Gas chromatograph (equipped with an electron-capture
detector): a commercial or custom-designed gas chromato-
graph with a column oven gapable of isothermal temperature
control to at least 210° - 0,2°C. System shall be equipped
with accurate needle-valve gas-flow controls, accept 1/4-
inch glass columns with the option of direct on-column in-
jection, System must be demonstrated to be suitable for
chlorinated hydrocarbon pesticides, with a minimum of decom-
position and loss of compounds of interest,

(i} Record for gas chromatograph: strip chart recorder
having a chart width of 10 in. or 25 cm., a full scale res-
ponse time of 1 s, or less, 1 mv (-0,05 to 1,05) signal to
match the instrument, and variable chart speeds of 5 to 50
c¢m/min, or equivalent,

(j) Conductivity meter: suitable for checking dis-
tilled water quality. Shall be readable in ohms or mhos,

ave a range of 2 to 2.5 million ohms or equivalent micromhos
- 1 percent, and have a sensitivity of 0,33 percent or bet-
ter. Unit may be line/bench or battery/portable operated.

(k) Drying oven: gravity or mechanical convection
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units with selectable temperature control from room temper-
ature to 170° C or higher.

(1) Desiccator: glass or plastic model, depending on
particular application.

(m) Hot plate: large or small units, with selectable
temperature controls for safe heating of laboratory reagents.

(n) Refrigerator: a standard kitchen type domestic
refrigerator for storage of aqueous reagents and samples,

For storing organics and flammable materials, an "explosion-
proof" type of refrigerator shall be used. When refrigera-
tion is not required, an explosion-proof cabinet may be used.

(o) Glassware: shall be of Pyrex or Kimax type glass,
which is more resistant than regular soft glass to damage by
heat, chemicals, and abuse. All volumetric glassware shall
be Class A,

(p) Stirred boiling water bath: from ambient tempera-
ture to 100°C (with gable 1id),

(3) General laboratory practices. The following prac-
tices are acceptable:

(a) Prepackaged kit methods: All kit procedures, other
than the DPD Colorimetric Test Kit, are considered
alternative analytical techniques, and procedures des-
cribed in 40 CFR §141.27 of the National Interim Primary
Drinking Water Regulations are to be followed, A copy of
the regulation may be obtained from the Water Quality Bureau.

(b) cCalibration intervals for color wheels, sealed
ampules, and other visual standards: Laboratories utilizing
visual comparison devices shall calibrate the standards in-
corporated into such devices at least every 6 months. These
calibrations shall be documented. Directions for preparing
temporary and permanent type visual standards can be found
in the appropriate sections of "Standard Methods for the
Examination of Water and Wastewater," 14th Ed., published in
1975 (or the latest edition published) by the American Public
Health Association. A copy of the above document may be
obtained from the Water Quality Bureau. By comparing stan-
dards and plotting such a comparison on graph paper, a cor-
rection factor must be derived and applied to all future re=-
sults obtained on the calibrated apparatus.

(c) Glassware preparation: All glassware shall be
washed in a warm detergent solution and thoroughly rinsed
first in tap water and then in distilled water. This clean-
ing procedure is sufficient for most analytical needs, but
the individual analytical procedures shall be referred to
and followed when more elaborate precautions are to be taken
against contamination of glassware. A separate set of
glassware (suitably prepared) must be maintained for the ni-
trate and trace metal procedures due to the potential for con-
tamination from the laboratory environment, All glassware
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used in organic chemical analyses shall have a final rinse
with nanograde acetone or its equivalent and shall then be
air dried in an area free of organic contamination.

(d) Distilled/deionized water: Water having resis-
tivity values between 0.5 to 2.0 megohms (2.0 to 0,5 micro-
mhos/cm) at 25°C shall be available,

1 = micromhos 1 = megohms]
megohms micromhos

High quality water meeting such specifications mav be pur-
chased from commercial suppliers; laboratories shall request
a list of quality specifications for any water so purchased.
Quality of distilled/deionized water is best maintained by
sealing from the atmosphere. Quality checks shall be made
at weekly intervals and documented. If water is produced
by the batch, quality checks must also be run on each batch.
(e) Chemicals/reagents: "Analytical reagent grade"
(AR) chemicals shall be used for most analyses required of
water treatment laboratories. Consult "Standard Methods
for the Examination of Water and Wastewater," 14th Ed.,
Part 102, pages 5-8, or the latest edition of this reference,
published by the American Public Health Association, for
more detailed information on reagent grades. Any special
reagent requirements for individual analytical procedures
which are stated in the above document and EPA's "Methods
for Chemical Analysis of Water and Wastes" shall be used.
Both documents are available from the Water Quality Bureau,
(4) Methodology and required equipment for individual
parameters, Table 1 below shows minimum equipment require-
ments, methodology, and references for individual parameters,
Equivalent equipment as noted in subsection (2) above may be
used. All procedures other than those listed in Table 1
are considered alternative analytical techniques and may be
used only if application for their use, including acceptable
comparability data, is made to the department and approved.
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(5) Sample collecting, handling, and preservation.
Requirements for container tvpes, preservatives and holding
times for individual parameters are shown in Table 2 below:

TABLE 2}
Parameter PreservativeZ T Container3 Maximum
Holding
Time
Arsenic conc HNO3 to pH<2 P or G & months
Barium Conc HNO4 to pH<2 P or G 6 months
Cadmium Conc HNO3 to pH<2 P oor G 6 months
Chromium Cconc HNO3 to pH<2 P or G € months
Lead Conc HNO3 to pH<2 P or G 6 months
Mercury Conc HNOg3 to pH<2 G 38 days
o) 14 days
Nitrate Conc H3804 to pH<2 P or G 14 days
Selenium conc HNO, to pH<2 P or G 6 months
Silver Conc HNO3 to pH<2 P or G 6 months
Fluoride None P or G 1 month
Chlorinated Refrigerate at 4°C as soon G with 14 daysbd
hydrocar- as possible after col- foil or
bons lection Teflon-
lined cap
Chloro=- Refrigerate at 4°C as G with 7 days3
phenoxys soon as possible after foil
collection Teflon=-
lined cap
Calcium Refrigerate at 4°C as P or G 7 days
soon as possible after
collection
Magnesium Refrigerate at 4°C as b or G 7 days
soon as possible after
collection
Sodium None P or G 7 days
Potassium None P or G 7 days
Alkalinity Refrigerate at 4°C as P or G 24 hours
(Total and soon as possible after
Phenol- collection
phthalein)
Chloride None P or G 7 days
sulfate Refrigerate at 4°C as P or G 7 days
soon as possible after
collection €
pH Value Refrigerate at 4°C as P or G 6 hours
soon as possible after
collection
Dissolved Refrigerate at 4°C as P or G 7 days
solids soon as possible after
collection

MAR Notice No. 16-2-129 1-1/17/80



-27-

TABLE 2 (continued)

Parameter Preservative? Container 3Maximum
Holding
Time
Total Hard- Refrigerate at 4°C as P or G 7 days
ness soon as possible
after collection
Iron Conc HNO, to pH<L2 P or G 6 months
Manganese Conc HNO3 to pH<2 P or G 6 months
1

If a laboratory has no control over these factors, the
laboratory director must reject any samples not meeting
these criteria and so notify the authority reguesting
the analyses,

< If HNOj cannot be used because of shipping restrictions,

sample may be initially preserved by icing and immedi-
ately shipping it to the laboratory. Upon receipt in
the laboratory, the sample must be acidified with conc
HNO3 to pH 2, At time of analysis, sample container
should be thoroughly rinsed with 1:1 HNO3; washings
should be added to sample,

3 P=Plastic, hard or soft; G=Glass, hard or soft,

4 1In all cases, samples should be analyzed as soon after

collection as possible,

5 Well-stoppered and refrigerated extracts can be held up
to 30 days.

PH preferably should be determined on site. Tf samples
cannot be returned to the laboratory in six hours and
holding time exceeds this limit, the final reported
data should indicate the actual holding time.

(6) Quality control. The following reguirements must
be met in order to ensure quality control:

{a) All guality control data must be available for
inspection by the department.

(b) The laboratory must analyze an unknown performance
sample once annually for parameters measured, Results must
be within the control limits established by the department
for each analysis for which the laboratory is licensed. If
problems arise, appropriate technical assistance will be pro-
vided, and a followup performance sample shall be analyzed,

(c¢) A current service contract with yearly routine
maintenance must be in effect on all balances.

(d) Class S weights must be available to make weekly
checks on balances. These checks must be documented,

(e) A thermometer certified by the National Bureau of
Standards (or one of eguivalent accuracy) must be available
to check thermometers in ovens, etc. These checks must be
made monthly and documented.
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(f) Color standards or their equivalent must be avail-
able to verify wave-length settings on spectrophotometers.
The verification must be documented,

(g) Chemicals must be dated upon receipt of shipment
and replaced as needed or before shelf life has been exceeded.

(h) The laboratory shall perform on a known reference
sample (when available) once per quarter for the parameters
measured. The measure value shall be within the control
limits established by the department for each analysis for
which the laboratory wishes to be certified,

(i) Standard deviation shall be calculated and docu-
mented for all measurements being conducted.

(j) Quality control charts or a tabulation of mean and
standard deviation shall be used to document validity of
data on a daily basis,

(k) Minimum daily quality control:

(i) After a standard reagent curve composed of a2 mini-
mum of a reagent blank and three standards has been prepared,
subsequent standard curves must be verified by use of at
least a reagent blank and one standard at or near the MCL,
Daily checks must be within * 10 percent of original curve.

(ii) If 20 or more samples per day are analyzed, the
working standard curve must be verified by running an addi=-
tional standard at or near the MCL every 20 samples, Checks
must be within # 10 percent of original curve.

(iii) At least one duplicate sample shall be run every
10 samples, or with each set of samples.) to verify precision
of the method. Checks should be within the control limits
.established by the department for each analysis for which
the laboratory is licensed.

(iv) At least one spikedsample shall be run every 10
samples or with each set of samples for each parameter to
verify accuracy of the method, with the exception of pH, al-
kalinity and dissolved solids, Checks shall be within control
limits established by the department for each analysis for
which the laboratory is licensed,

(1) A written procedure must be available to analysts
to correct deficiencies discovered by daily quality control,

(7) Data handling.

(a) Records of chemical analyses shall be kept by the
laboratory for at least one year. Data on any sample which
shows contamination shall be kept for at least three years.

(b) The following data must be kept:

(i) All raw data and calculations,

(ii) All guality control data,

(iii) Date, place, and time of sampling, and name of
sampler.

(iv) Identification of sample as to whether it is a
routine distribution system sample, check sample, raw or
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process water sample, or other special purvose sample.

(v) Date of receint of sample and date(s) of analysis.

(vi) Laboratory and persons responsible for performing
analysis.,

(vii) Analytical technique/method used,

(viii) Results of analyses,

(8) Personnel. The employees described below must meet
the following training regquirements and be supervised as
follows:

(a) Routine test analyst:

(1) Academic training: minimum of high school diploma
or its equivalent,

(ii) Experience: minimum of 2 years of experience in
inorganic measurements, including & months of on-the-job
training, under direct supervision of qualified analyst, in
measurements being considered for certification; or, if no
experience, 2 years of on-the-job training, under direct
supervision of a qualified analyst, in measurements being
considered for certification.

(b) Organic chemicals analyst:

(i) Academic training: minimum of high school diploma
or its equivalent,

(ii) Experience: minimum of 6 months of experience in
measurement of chlorinated hydrocarbons and chlorophenoxys
and 2 years of experience in gas chromatography, Each
year of college-level training in related scientific fields
or demonstrated equivalency shall be considered equal to
one year of work experience. Such a substitution shall not
exceed one-half of the required experience.

(iii) Supervision: supervision by an analyst (also
eligible to analyze for organic chemicals) who has a pro-
fessional degree or its equivalent, with one year of course
work in organic chemistry, and two years of experience in
measurement of organic chemcials by gas chromatography.

(9) Action when contamination found, When a maximum
contaminant level is found to be exceeded, the laboratory
shall notify the water supplier within 24 hours of the anal-
ysis and request resampling from the same sampling point
according to the requirements of ARM 16-2.14(10)-S14381,

Rule IX. Requirements for laboratories doing micro-
biological analyses of public water supplies A laboratory,
in order to be licensed to perform microbiological analyses
of public water supplies, shall meet the following require-
ments:

(1) Personnel. An analyst employed by the laboratory
to perform microbiological analyses must have the level of
training and supervision specified below:

(a) Academic training: minimum of high school diploma
in academic or laboratory-oriented vocational courses or
equivalent experience in microbiological testing.
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(b) Job training: minimum of 30 days on-the-job
training plus one week of supplementary training acceptable
to the department. Personnel should take advantage of
courses available to EPA or the department.

(¢) Supervision: supervision by an exverienced pro-
fessional scientist., In the small water plant laboratory
consisting of a single analyst, the department shall provide
supervision.

(2) Laboratory facilities. Laboratory space must be
adequate (200 sqguare feet and six linear feet of bench space
per analyst) to accommodate periods of peak work load. Work-
ing space requirements shall include storage space for media,
glassware, and portable equipment items; floor space for
stationary equipment (incubators., waterbaths, refrigerators,
etc.); and associated area for cleaning glassware and steri-
lizing materials. Facilities shall be clean, air=-conditioned
and with adequate lighting at bench top (100 ft.-candles),

(3) Laboratory equipment, supplies, and materials.

The laboratory must have available or access to the items
required for the total coliform membrane filter or most
probable number procedures as listed below.

(a) pH meter: accuracy must be 0,1 units,

(b) Balances—- top loader or pan: balance must be clean,
not corroded, and be provided with appropriate weights of
good quality. Balance must tare out and detect 50-mg weight
accurately; this sensitivity is required for use in general
media preparation of 2g or larger guantities,

(c) Temperature-monitoring devices:

(i) Glass or metal thermometers must be graduated in
0.5°C increments.

(ii) Continuous temperature recording devices must bhe
sensitive to within 0,5°C.

(iii) Liquid column of glass thermometers must have no
geparation,

(iv) A certified thermometer or one of equivalent ac-~
curacy must be available.

(d) Air (or water jacketed) incubator/incubator rooms/
waterbaths/aluminum block incubators:

(i) Unit must maintain internal temperature of 35. 0°
0.5°C in area of use at maximum loading,

(ii) When aluminum block incubators are used, culture
dishes and tubes must be snug-fitting in block.

(e) Autoclave:

(1} must be in good operating condition when ohserved
during operational cycle or when time-temperature charts are
read. Vertical autoclaves are not recommended. For most
efficient cepration, a double-walled autoclave constructed
of stainless steel is suggested.

(ii) must have pressure and temperature gauges on ex-
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haust side and an operating safety valve.

(iii) must reach sterilization temperature (121°C) and
maintain it during sterilization cycle; no more than
45 minutes is required for a complete cycle,

(iv) Depressurization must not produce air bubbles in
fermentation media.

(f) Hot-air oven: must be constructed to ensure a
stable sterilization temperature, Its use is for steriliza-
tion of glass pipets, bottles, flasks, culture dishes, etc,

(g} Refrigerator: must hold temperature at 1° to 4.4°C
(34° to 40°F).

(h) Optical/counting/lighting equipment: low power
magnification device (binocular microscope with 10 to 15x)
with fluorescent light source must be available for counting
MF colonies. A mechanical hand tally should be used for
counting colonies,

(i) Inoculation equipment: loop diameter must be at
least 3 mm and of 22 to 24 gauge Nichrome, chromel, or plati-
num-iridium wire. Single-service metal loops, disposable
dry heat-sterilized hardwood applicator sticks, pre-steri-
lized plastic, or metal loops may be used,

(j) Membrane filtration equipment:

(i) Units must be made of stainless steel, glass, or
autoclavable plastic. Equipment must not leak and must be
uncorroded,

(ii) Field equipment is acceptable for coliform detec-
tion only when standard laboratory MF procedures are followed.

(k) Membrane filters and pads:

(i) Membrane filters must be manufactured from cellu-
lose ester materials, white, grid-marked, 47-mm diameter,
0.45 um pore size. Another pore size may be used if the
manufacturer gives performance data equal to or better than
the 0.45-um membrane filter,

(ii) Membranes and pads must be autoclavable or pre-
sterilized.

(1) Laboratory glassware, plastic ware, and metal
utensils:

(i) Except for disposable plastic ware, items must be
resistant to effects of corrosion, high temperature, and
vigorous cleaning operations, Metal utensils made of stain-
less steel are preferred,

(ii) Flasks, beakers, pipets, dilution bottles, cul-
ture dishes, culture tubes, and other glassware must be of
borosilicate glass and free of chips, cracks, or excessive
etching. Volumetric glassware shall be Class A, denoting
that it meets federal specifications and need not be cali=-
brated before use.

(iii) ©Plastic items must be of clear, inert, nontoxic
material and must retain accurate calibration marks after

repeated autoclaving.
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(m) Culture dishes:

(i) Sterile tight or leose-lid plastic culture dishes
or loose-lid glass culture dishes must be used.

(ii) For loose-lid culture dishes, relative humidity
in the incubator must be at least 20 percent.

(iii) Culture dish containers must be aluminum or stain-
less steel; or dishes may be wrapped in heavy aluminum foil
or char-resistant paper.

(iv) Open pvacks of disposable sterile culture dishes
must be resealed between uses,

(n) Culture tubes and closures:

(i) culture tubes must be made of borosilicate glass
or other corrosion resistant glass and must be of a suffi-
cient size to contain the culture medium, as well as the
sample portions employed, without being more than 3/4 full,
It is desirable that the fermentation vial extend above the
medium.

(ii) Caps must be snug-fitting stainless steel or plas-
tic; loose-fitting aluminum caps or screw caps are also
acceptable,

(o) Measuring equipment:

(i) sterile, glass or plastic pipets must be used for
measuring 10 ml or less,

(ii) Pipets must deliver the reguired volume quickly
and accurately within a 2,5 percent tolerance,

(iii) Pipets must not be badly etched; mouthpiece or
delivery tips must not be chipped; graduation marks must be
legible.

(iv) Open packs of disposable sterile pipets must be
resealed between uses.

(v) Pipet containers must be aluminum or stainless
steel.

(vi) Graduate cylinders must be used for samples
larger than 10 ml; calibrated membrane filter funnel markings
are permissible provided accuracy is within a 2.5 percent
tolerance.

(4) General ‘laboratory practices.

(a) Sterilization procedures.

(i) The following times and temperatures must be used
for autoclaving materials:

Material Temperature/minimum time
Membrane filters and pads 121°C/10 min.
Carbohydrate-containing media 121°¢/12-15 min.

(lauryl tryptose, brilliant
green lactose bile broth, etc.)

Contaminated materials and discarded 121°C/30 min,
tests

Membrane filter assemblies (wrapped), 121°C/30 min.
sample collection bottles
(empty), individual glassware items
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Rinse water volumes of 500 ml to 121°C/45 min.
1,000 ml
Rinse water in excess of 1,000 ml 121°C/time adjusted

for volume; check
for sterility
Dilution water blank 121°C/30 min.

(ii) Membrane filter assemblies must be sterilized
between -sample filtration series, A filtration series ends
when 30 minutes or longer elapse between sample filtrations,

(iii) Dried glassware must be sterilized at a minimum
of 170°C for two hours.

(b) Laboratory pure water (distilled, deionized, or
other processed waters).

(i) An analyst must test the gquality of the laboratory
pure water or have it tested by the devartment laboratory
or by a department-approved laboratorv,

(ii) Only water determined as laboratory pure water
(see guality control section) can be used for performing
bacteriological analyses,

(¢) Rinse and dilution water,

(i) Stock buffer solution must be prepared according
to "Standard Methods of Fxamihation of Water and Waste Water",
13th Ed., published by the American Public Health Association,
using laboratory pure water adjusted to pH 7,2. Stock
buffer must be autoclaved or filterwsterilized, labeled,
dated, and stored at 1° to 4.4°C. The stored buffer solution
must be free of turbidity. A copy of the above manual may
be obtained from the Water Quality Bureau.

(ii) Rinse and dilution water nmust be prepared by
adding 1.25 ml of stock buffer solution per liter of labora-
tory pure water. TFinal pH must be 7,2 - 0.1.

(d) Media preparation and storage. The following are
minimum requirements for storing and preparing media:

(i) TLaboratories must use commercial dehydrated media
for routine bacteriological procedures as guality control
measures.

(ii) Lauryl tryptose and brilliart green lactose bile
broths must be prepared according to the standards in the
manual cited in (c¢) (i) above; lactose broth is not permitted,

(iii) Dehydrated media containers must be kept tightly
closed and stored in a cool, dryv location. Discolored or
caked media cannot be used.

(iv) Laboratory pure water must be used; dissolution
of the media must be completed before dispensing to culture
tubes or bottles,

(v) The membrane filter broth and agar media must be
heated in a boiling water bath until completely dissolved.

(vi) Membrane filter (MF) broths must be stored and
refrigerated no longer than 96 hours, MF agar media must be
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stored, refrigerated and used within two weeks,

(vii) Most probablenumber (MPN) media prepared in
tubes with loose-fitting caps must be used within one week.
If MPN media are refrigerated after sterilization, they
must be incubated overnight at 35°C to confirm usability.
Tubes showing growth or gas bubbles must be discarded.

(viii) Media in screw cap containers may be held up
to three months, provided the media are stored in the dark
and evaporation is not excessive (0.5 ml per 10 ml total
volume) .

(5} Methodology.

(a) Test procedures shall be those described in the
13th edition of "Standard Methods for the Examination of
Water and Waste Water", published by the American Public
Health Association (copies are available from the Water
Quality Bureau). They are:

(i) standard coliform MPN tests (pp664-668), single
step; or

(ii) enrichment standard total coliform membrane fil-
ter procedure (pp.679-~683).

(b} The membrane filter procedure is preferred because
it permits analysis of large sample volumes in reduced anal-
ysis time. If used, the membranes shall show good colony
development over the entire surface. The golden green
metallic sheen colonies must be counted and recorded as the
coliform density wmer 100 ml of water sample.

(c) The following rules for reporting any problem
with membrane filter results must be observed:

(i) cConfluent growth-—growth (with or without discrete
sheen colonies) covering the entire filtration area of the
membrane. Results are reported as "confluent growth per
100 ml, with (or without) coliforms", and a new sample
requested.

{1i) TNTC (too numerous to count): the total number
of bacterial colonies on the membrane is too great (usually
greater than 200 total colonies), not sufficiently distinct,
or both; an accurate count cannot be made. Results are
reported as "TNTC per 100 ml, with (or without) coliform”,
and a new sample requested.

(iii) Confluent growth and TNTC: A new sample must be
requested, and the sample volumes filtered must be adjusted
to apply the MF procedure; otherwise the MPN procedure must
be used.

(iv) Confirmed MPN test on problem supplies: If the
laboratory has elected to use the MPN test on water supplies
that have a continued history of confluent growth or TNTC
with the MF procedure, all vnresumptive tubes with heavy
growth without gas production should be submitted to the con-
firmed MPN test to check for the suppression of coliforms,
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A count is adjusted based upon confirmation and a new sample
requested. This procedure should be carried out on one
sample from each problem water supply once every three months,

(6) Sample collection, handling, and preservation.

(a) There must be strict adherence to correct samoling
procedures, complete identification of the sample, and ’
prompt transfer of the sample to the laboratory as described
in "Standard Methods of Examination of Water and Waste Water",
13th edition, Section 450, pp. 657-660, published by the
American Public Health Association (copies available from
the Water Quality Bureau),

{b) The sample must be representative of the potable
water system. The sampling program must include examination
of the finished water at selected sites that systematically
cover the distribution network.

(¢) Minimum sample frequency must be that specified in
ARM 16-2.14(10)-S14381, Public Water Supplies,

(d) The collector must be trained in sampling proce-
dures and approved by the department or its delegated repre-
sentative.

(e) The water tap must be sampled after maintaining
a steady flow for two or three minutes to clear the service
line, The tap must be free of aerator, strainer, hose at-
tachment, or water purification devices,

(f) The sample volume must be a minimum of 100 ml,

The sample bottle must be filled only to the shoulder to pro-
vide space for mixing.

(g) The sample report form must be completed immediately
after collection with location, date and time of collection,
chlorine residual, collector's name, and remarks.,

(h) Sample bottles must be of at least 120 ml-capacity,
sterile plastic or hard glass, wide-mouthed with stopper or
plastic screw cap, and capable of withstanding repeated ste-
rilization., Sodium thiosulfate (100 mg/l) shall be added
to all sample bottles during preparation, As an example, 0,1
ml of a 10 percent solution is required in a 4-oz, (120-ml)
bottle.

(i) Date and time of sample arrival must be added to
the sample report form when sample is received in the labora-
tory.

(j) Samples delivered by collectors to the laboratory
must be ansk¥yzed on the day of collection.

(k) Where it is necessary to send water samples by
mail, bus, United Parcel Service, courier service, or private
shipping, holding/transit time between sampling and analyses
must not exceed 30 hours. When possible, samples are re-
frigerated during transit and during storage in the labora-
tory.

Y (1) If the laboratory is reguired by ARM 16-2,14(10)-
514381 to examine samples after 30 hours and up to 48 hours,
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the laboratory must indicate that the data may be invalid
because of excessive delay before sample processing. A
sample arriving after 48 hours shall be refused without
exception and a new sample requested.

(7) Quality control program.

(a) A written description of the current laboratory
quality control program must be available for review by the
department. Each analyst shall have a copy of the quality
control ‘program and a detailed guide of his own portion.
Records of analytical quality control tests and quality con=-
trol checks on media, materials, and equipment must be re-
tained for three years.

(b) Analytical quality control tests for general
laboratory practices and methodology, Minimum requirements
for analytical guality control tests for general practices
and methodology are:

(i) At least five sheen or borderline sheen colonies
must be verified from each membrane containing five or more
such colonies. Counts must be adjusted based on verification.
The verification procedure must be conducted by transferring
growth from colonies into lauryl tryptose broth (LTB) tubes
and then transferring growth from gas-positive LTB cultures
to brilliant green lactose bile (BGLB) tubes, Colonies must
not be transferred exclusively to BGLB because of the lower
recovery of stressed coliforms in this more selective medium,
However, colonies may be transferred to LTB and BGLB simul-
taneously. Negative LTB tubes must be reincubated a second
day and confirmed if gas is produced. Tt is desirable to
verify all sheen and borderline sheen colonies,

' (ii) A start and finish MF control test (rinse water,
medium, and supplies) musgt be conducted for each filtration
series. TIf sterile controls indicate contamination, all
data on samples affected must be rejected and a request made
for immediate resampling of those waters involved in the
laboratory error.

(iii) The MPN test must be carried to completion, ex-
cept for gram staining, on 10 percent of positive confirmed
samples, If no positive tubes result from potable water
samples, the completed test except for gram staining must
be performed quarterly on at least one positive source water.

(iv) Laboratory pure water must be analyzed annually
by the test for bactericidal properties for distilled water
contained in "Standard Methods", cited in (6) (a) above, at
page 646. Only satisfactorily tested water is permissible
in preparing media, reagents, rinse, and dilution water, If
the tests do not meet the requirements, corrective action
must be taken and the water retested.

(v) Laboratory pure water must be analyzed monthly
for conductance, pH, chlorine residual, and standard plate
count., If tests exceed requirements, corrective action must
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be taken and the water retested.

(vi) Laboratory pure water must not be in contact
with heavy metals. It must be analyzed initially and annu-
ally thereafter for trace metals (especially Pb, Cd, c¢r, Cu,
Ni, and 2Zn). If tests do not meet the requirements, cor-
rective action must be taken and the water retested,

(vil) standard plate count procedure must be performed
as described in "Standard Methods", cited in (6) (a)  above,
on pages 660-662. Plates must be incubated at 35° £ 0.5°C
for 48 hours.

(viii) Requirements for laboratory pure water:

pH 5.5-7,5

Conductivity Greater than 0.2 megohm as resis-

tivitv or less than 5.0 mic-
romhos/cm at 25°C

Trace metals:

a single metal Not greater than 0,05 mg/l
total metals Egual to or less than 1.0 mg/1

Test for bactericidal

properties of dise
tilled water ["Stan-
dard Methods", cited
in (6} (a) above,

page 646] 0.8 - 3.0
Free chlorine
residual 0.0
Standard plate
count Less than 10,000/ml

(ix) Laboratory must analyze one quality control sample
per year (when available) for parameter (s) measured,

(x) Laboratory must satisfactorily analyze one unknown
performance sample per year for parameter (s) measured.

(xi) Duplicate analyses must be run on known positive
samples at a minimum frequency of one per month, The dupli-
cates may be run as a split sample by more than one analyst,
with each split being a 50 ml sample.

(xii) Water plant laboratories must examine a minimum
of one polluted water source per month in addition to the
required number of distribution samples.

(xiii) 1If there is more than one analyst in a labora-
tory, at least once per month each analyst shall count the
sheen colonies on a membrane from a polluted water source,
Colonies on the membrane shall be verified and the analysts'
counts compared to the verified count.

(c) Quality control checks of laboratory media, equip-
ment, and supplies. Minimum requirements are:

(i) pH meter must be clean and calibrated each use
period with pH 7,0 standard buffer. Buffer aligquot must be
used only once. Commercial buffer solutions must be dated
on initial use.
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(ii) Balances (top loader or pan) must be calibrated
annually.

(iii) Glass thermometers or continuous recording de-
vices for incubators must be checked yearly and metal ther-
mometers gquarterly against a certified thermometer or one of
equivalent accuracy.

(iv) ‘Temperature in air (or water jacketed) incubator/
incubator room/water baths/aluminum block incubators must be
recorded continuously or recorded daily from in-place ther-
mometer (s) immersed in liquid and placed on shelves in use.

(v) Date, time, and temperature must be recorded con-
tinuously or recorded for each sterilization cycle of the
autoclave,

(vi) Hot air oven must be equipped with a thermometer
calibrated in the range of 170°C or with a temperature re-
cording device., Records must be maintained showing date,
time, and temperature of each sterilization cycle, It is
desirable to place the thermometer bulb in sand and to
avoid overcrowding.

(vii) Membrane filters used must be those recommended
by the manufacturer for water analysis. The recommendation
must bhe based on data relating to ink toxicity, recovery,
retention, and absence of growth=promoting substances,

(viii) Washing processes must provide clean glassware
with no stains or spotting. With initial use of a detergent
or washing product and whenever a different washing product
is used, the rinsing oprocess must demonstrate that it pro-
vides glassware free of toxic material by the inhibitory
residue test set out on page 643 of "Standard Methods”,
cited in (6) (a) above.

(ix) At least one bottle per batch of sterilized sample
bottles must be checked by adding approximately 25 ml of
sterile LTB broth to each bottle, It must be incubated at
35 £ 0,5°C for 24 hours and checked for growth,

(x) Service contracts or approved internal protocols
must be maintained on balances, autoclave, water still, etc.,
and the service records entered in a log book.

(xi) Records must be available for inspection on
batches of sterilized media showing lot numbers, date, ste-
rilization time-temperature, final pH, and technician's
name.

(xii) ©Positive and negative cultures must be used, and
testing must be carried out to determine recovery and per-
formance compared to a previous acceptable lot of medium,

(xiii) Media shall be ordered on a basis of 1l2-month
needs, Bottles shall be dated on receipt and when opened
initially. Except for large volume uses, media should be
purchased in 1/4-1b. bottles. Bottles of media should be
used within six months after opening; however, in no case
should opened media be used after one year, Shelf life of
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unopened bottles is two years.

(xiv) Tot number of membrane filters and date of re-
ceipt shall be recorded.

(xv) Heat sensitive tapes and spore strips or ampoules
shall be used during sterilization. Maximum registering
thermometer is recommended,

(8) Data reporting.

(a) The laboratory shall complete a sample report
form immediately after each sample is taken, The infor-
mation on the form shall include sample identification
number, sample collector's name, time and date of collection,
arrival time and date in the laboratory, direct count, MF
verified count, MPN completed count, analyst's name, and
other relevant special information,

(b) If the membrane filter method shows contamination
of the sample, the supplier shall be notified immediately
without waiting for MF verification. After MF verification,
the adjusted counts shall be reported to the supplier,

(c) A copy of the sample report form of a contamin-
ated sample shall be retained both by the laboratory and
the department for three years, at a minimum. If results
are entered into a computer storage system, a printout of
the data must be returned to the laboratory for verification
with bench sheets,

(9) Action when contamination found, When a maximum
contaminant level is found to be exceeded, the laboratory
shall notify the water supplier within 24 hours of the
analysis and request resampling from the same sampling point
according to the reguirements of ARM 16-2,14(10)-514381,
Public Water Supplies,

3. The board is proposing these rules in order to
implement section 75-6-106, MCA,.by establishing licensing
standards for laboratories desiring to perform analyses
of water from public water supplies.

4, Interested parties may submit their data, views
or arguments concerning the proposed rules in writing to
C.W. Leaphart, Leaphart Law Firm, 1 North Last Chance
Gulch, Helena, Montana 59601, no later than February 14,
1980.

5. If a person who is directly affected by the pro-
prosed rules wishes to express his data, views and argu-
ments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to C.W. Leaphart,

1 North Last Chance Gulch, Helena, Montana 59601, no later
than February 14, 1980,

6. If the agency receives requests for a public hear-

ing on the proposed rules from either 10% or 25, whichever
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is less, of the persons who are directly affected by the
proposed amendment; from the Administrative Code Committee
of the legislature; from a governmental subdivision or
agency; or from an association having not less than 25
members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be pub~
lished in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to
be two persons based on approximately 25 laboratories which
may seek licensure to do public water supply analyses.

7. The authority of the agency to adopt the proposed
rules is based on section 75=-6-103(2) (e), MCA.

~ L
e R T
\\\ i \\iif,.\.» N
Jzzj F, McGREGOR, M/p,, Chairman
Y

<

Certified to the Secret of State January 8, 1980.

MAR Notice No. 16-2-129 1-1/17/80



-41-
BEFORE THE DEPARTMENT OF HIGHWAYS
OF THE STATE OF MONTANA

IN THE MATTER OF THE REPEAL of Rule NOTICE OF PROPOSED

)
18-2.10(18)~510200 regarding custom ) REPEAL OF RULE 18-2.
combine operation, these policies are ) 10(18)=-5810200,
now incorporated into Rule 18-2.10 } CUSTOM COMBINE OPER=-
(18)-510210. ) ATION (SWATHERS).

)

) NO PUBLIC HEARING

) CONTEMPLATED

TO: All Interested Persons:

1. On February 18, 1980, the Department of Highways pro-
poses to repeal Rule 18-2.10(18)-510200 regarding custom com-
bine operations.

2. The rule proposed to be repealed is on page 18-15%
of the Administrative Rules of Montana.

3. The agency proposes to repeal this rule because the
information is being incorporated into amended Rule 18-2.10
(18)-510210.

4. Interested parties may submit their data, views, or
arguments concerning the proposed repeal in writing to Ronald
P. Richards, Director, Department of Highways, 2701 Prospect
Avenue, Helena, Montana 59601, no later than February 14,
1980.

5. If a person who is directly affected by the proposed
repeal of Rule 18-2.10(18)-510200 wishes to express his data,
views and arguments orally or in writing at a public hearing,
he must make written request for a hearing and submit that
request along with any written comments he has to Ronald P.
Richards, Director, Department of Highways, 2701 Prospect,
Helena, Montana 59601, no later than February 14, 1980.

6. If the Agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is
less of the persons directly affected; from the Administrative
Code Committee of the Legislature; from a governmental subdi-
vision or agency; or from an association having not less than
25 members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be published
in the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 43 persons
based on the number of custom combine operators who purchased
permits during 1979.

7. The authority of the department to make the proposed
rule is based on section 61-10-101, MCA, and the rule imple-
ments sections 61=10-102 through 61-10-148, MCA.
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IN THE MATTER OF THE AMEND-
MENT of Rule 18-2.10(18)-510210
regarding general reciprocity
information.

NOTICE OF PROPOSED AMEND~
MENT OF RULE 18=2.10(18)-
510210, GENERAL RECIPROCITY
TNFORMATION.

NO PUBLIC HEARING
CONTEMPLATED

— e St Nt

TO: All Interested Persons:

1. On February 18, 1980, the Department of Highways
proposes to amend Rule 18-2.10(18)-~510210 to make the rule
current. It has not been amended since 1975.

2. The rule as proposed to be amended provides as
follows:

18-2.10(18)~510210 GENERAL RECIPROCITY INFORMATION (1)
Vehicles Registered in Other states or Jurisdictions.

(a) Passenger Cars. Passenger cars are granted full
reciprocity, except full Montana registration is required
when owner establishes residence, becomes gainfully employed,
or vehicles are used for profit.

(b) Non-Resident Salesmen. Granted full reciprocity
on passenger vehicles when carrying samples and soliciting
business. Full Montana registration required (Section 61-3-
701, MCA) when selling and delivering merchandise at the time
of sale.

(c) House Trailers. Granted full reciprocity when
towed by car or truck for recreational purposes only.

(d) Students. Same as other passenger cars or personal
use vehicles.

(e) Vehicles Used for Recreational Purposes. All non-
resident vehicles used for recreational purposes by the owner
or operator are to be granted full reciprocity for travel in,
into, or through Montana. The only requirement is that they
be of legal size and weight or a legal combination. The rec-
iprocity applies to any state of license. As an example:
Passenger cars with boat trailer, Passenger cars with house
trailers, Trucks with campers and trailers, Trucks only, Bus-
ses not chartered or for hire, Trucks with house trailers,
etc.

(f) Vehicles Used for Personal Living Quarters. All
non-resident vehicles used for personal living quarters shall
be granted reciprocity for travel into or through Montana, if
the towing vehicle and the mobile home or trailer house are
owned by the person using the vehicle living quarters. The
above does not apply in any type of commercial movement. The
above does not apply to persons gainfully employed in the
State of Montana.

(2) Transit Plates ~ Transit Permits - Transporter Per-
mits ~ Dealers [icense - Special Permits in lieu of Registra-
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tion - Temporary Registrations. Reciprocity may or may not be
granted to these types of reqistration depending on the exist-
ing reciprocity agreement between Montana and the jurisdiction
involved. Specific information for each jurisdiction is avail-
able by contacting the Gross Vehicle Weight Division, P.0O. Box
4639, Helena, Montana 59601, A.C. 406-449-2476, (2701 Prospect
Avenue).

€43 (3) small Utility Rental Trailers -~ Drawn by Pass-
enger Trucks ( U-Hauly Natienwide Ka¥ Ge; and others). The
small rental trailers, drawn generally by passenger cars and
trucks, are granted reciprocity for both interstate and intra-
state use. To be granted reciprocity, they are only required
to be currently licensed in some jurisdiction.

tey (4) Vehicles Owned by Governmental Agencies. All
vehicles owned and operated into or through the State of Mon-
tana by the following are exempt from the payment of G.V.W.
fees or temporary trip permits: United States Government, All
States of the United States, Any Political Subdivision of any
State, Canadian Government, All Provinces of Canada, and All
Political Subdivisions of all Provinces of Canada.

{5) Non-Resident Custom Combine Operators. (a) Spe=-
cial Permits are issued to cover regigtration, gross vehicle
weight fees, size and weight, and fuel requirements. Detalled
information is available by contacting the Gross Vehicle Divi=-
sion, P.Q. Box 4639, Helena, Montana 59601, A.C. 406-449-2476,
(2701 Prospect Avenue). Also, see ARM 18-2.10(14)-5S10120.

(b) Custom combine trucks and trailers licensed under
proration and displaying Montana proration cab card are fully
licensed in Montana. No further Montana vehicle license 1is
required, unlesg prorate G.V.W. Fee weight is exceeded.

€73 (6) Fuel, Weight, and Public Service Commission
Requirements. The reciprocity granted dees not excuse or re-
lieve any owner or operator of any vehicle granted reciprocity
from complying with all fuel laws, all Public Service Commis-
sion laws, and all the size and weight provisions of Sections
61-10-101 through 61-10-148, MCA.

Existing paragraphs (2), (3), and (5) are being deleted
and combined into new paragraph (2). This rule is contained
on ARM pages 18=161 through 18-162. A copy of the existing
rule can be obtained by contacting the Gross Vehicle Weight
Division, Box 4639, Helena, Montana 59601.

3. This rule is proposed to be amended to make current
the information regarding reciprocal agreements signed between
Montana and other jurisdictions. The meaning and intent of
this rule has not been changed.

4. Interested parties may submit their data, views or
argquments concerning the proposed amendments in writing to
Ronald P. Richards, Director, Department of Highways, 2701
Prospect Avenue, Helena, Montana 59601, no later than February
14, 1980.

1-1/17/80 MAR Notice No. 18-25



-44-

5. 1If a person who is directly affected by the proposed
amendment wishes to exXpress his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit that request along with any
written comments he has to Ronald P. Richards, Director, De-
partment of Highways, 2701 Prospect Avenue, Helena, Montana
59601, no later than February 14, 1980.

6. If the Agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less of the persons directly affected by the proposed amend-
ment; from the Administrative Code Committee of the Legisla-
ture; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be direct-
ly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be 12,600 persons based on the number of
out of state carriers operating on Montana's highways from
January through September 1979.

7. The authority of the department to make the proposed
amendment is based on section 61-3-713 and implemented by
61-3-711 through 61-3-719, MCA.

By:

Rdnald P. Richard&, Direct
Department of Highways

Certified to the Secretary of State, January 8, 1980.
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DEPARTMENT OF JUSTICE

NOTICE

THE RULES LISTED IN THE FOLLOWING CHAPTERS OF TITLE 23, DEPART-
MENT OF JUSTICE, HAVE BEEN RECODIFIED AND REFILED WITH THE

SECRETARY OF STATE IN COMPLIANCE WITH 2-4-322(4), MCA, AND ARE

VALID.
CHAPTER 2 PROCEDURAL RULES
CHAPTER 6 MOTOR VEHICLE DIVISION
CHAPTER 6A HIGHWAY PATROL BUREAU

CHAPTER 6AI DRIVER EXAMINATION SECTION

Let
J/Lﬂ'“é S
FRANK MURRAY

Secretary of State
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
DIVISTON OF WORKERS' COMPENSATION
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PROPOSED
of rule 24-3.18(10)-51890, REPEAL OF RULE
Notice of Award, concerning ) 24-3,18(10)-51890

specified injuries.
) NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. On February 18, 1980, the Division of Workers'
Compensation proposes to repeal rule 24-3,18(10)-51890,

NOTICE OF AWARD, concerning specified injuries.

2. The rule proposed to be repealed is on page 24-245
of the Administrative Rules of Montana.

3. The agency proposes to repeal this rule because it is
obsolete, no longer has any funetion, and has not been used by
the division for several years.

4. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to the
Division of Workers' Compensation, 815 Front Street, Helena,
Montana 59601, nolator than February 14, 1980.

5. If a person who is directly affected by the proposed
repeal of rule 24-3,18(10)-51890 wishes to express his data,
views and arguments orally or in writing at a public hearing,
he must make written request for a hearing and submit that
request along with any written comments he has to the Division
of Workers' Compensation, 815 Front Street, Helena, Montana
59601, no later than February 14, 1980.

6. If the agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is
less, of the persons directly affected, from the Administrative
Code Committee of the Legislature, from a governmental sub-
division or agency, or from an association having not less
than 25 members who will bhe directly affected, a hearing will
be held at a later date. Notice of the hearing will be pub-
lished in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be
25 persons.

7. The authority of the agency to make the proposed
repeal of rule 24-3.18(10)-51890 is based on section 39-71-

307 (2) MCA. Q‘OQ"

DAYID E. FULLER, Commissioner
Department of Labor and Industry

Certified to the Secretary of State /- J-F¢
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BEFORE THE DEPARTMENT OF STATE LANDS
AND BOARD OF LAND COMMISSIONERS OF

THE STATE OF MONTANA
NOTICE OF PFROPOSED REPEAL
OF PRESENT STRIP AND UNDER-
Through S10350 (Subchapter 10) GROUND MINE RECLAMATION AND
and Rules 26-2,10(14)-510360 COAL CONSERVATION RULES:

In the matter of the repeal of)
)
)
)
and 810370 (Subchapter 14) and) ADOPTION OF NEW STRIP AND
)
)
)
)

Rules 26-2,10(10)-510190

the adoption of Mew Rule I UNDERGROUND MINE RECLAMA-
through XXXI, pertaining to TION AND COAL CONSERVATION
control of strip and under- RULES: ADOPTION OF A METAL
ground mining and reclamation MINE RECLAMATION RULE; AMD
of strip and underground mined) AND ADQOPTION OF AN OPEN CUT
land, departmental reclamation) MINING RULE

of abandoned coal, uranium, )
hard rock, and open cut mined
lands through use of federal
lands, conservation of coal,

) NO PUBLIC HEARING

)

)
designation of lands unsuit- )

)

)

)

CONTEMPLATED

able for c¢oal mining; and
alternate reclamation of coal
and uranium mined lands

TO: ALL INTERESTED PERSONS

1. On February 19, 1930, the Department of State Lands
and Poard of Land Commissioners proposes to repeal the pre-
sent rules pertaining to coal conservation and the control
of underground coal and uranium prospecting and mining and
reclamation of land affected by such activities and to adopt
new rules pertaining to the same subject matters and to
departmental reclamation of abandoned coal, uranium, hard
rock, and open cut mined lands through the use of federal
funds, designation of lands unsuitable for coal mining and
alternate reclamation of coal and uranium prospected and
mined lands.

2. The proposed new rules replace the present rules
on coal strip and underground mining control and reclamation
and coal conservation. Although the new rules are similar
to the repealed rules in certain respects, the new format and
massive changes require a publication as new rules rather
than amended rules. Other rules do not replace or modify
any rule currently found in the Administrative Rules of

Montanea.

3. The rules proposed to be repealed are on pages 26-
48.5 through 26-48.81. The proposed rules are identical to
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those proposed for adoption on May 24, 1979, and noticed on
Mary 24, 1979 on page 452, Issue No. 10 ¢f the Montana
Adminjigtrative Register. The Board of Land Commissioners

on July 16, 1979 adgpted the rules in an amended form. The
rules are being renoticed in order to comply with the recent
amendment of 2-4-30Q5 MCA, which provides that rules must be
adopted and published, rather than adopted only, within six
months after publication of the notice of intent to adopt.
Although the rules were adopted within 6 months, notice of
adoption was not published within that period. All written
comments received during the comment period on the rules as
noticed on May 24, 1979, and all oral comments received at
the hearing on June 18, 1979, are hereby deemed submitted on
the pursuant to this notice. Resubmission of those comments
is therefore not necessary. The department and board do not
contemplate changes, other than the correction of typogra-
phical errors, to the rules as amended to incorporate the
comments and as adopted on July 17, 1979, in response to the
comments received during the original May 24 - June 22
comment period.

4, A copy of the proposed rules, summary of comments and
responses, and rules as adopted on July 17, 1979 may be ob-
tained by contacting John F. North, Department of State Lands,
Capitol Station, Helena, Montana, 59601 (449-2074). The pro-
posed rules provide in summary as follows:

Rule I Definitions., This proposed rule defines many
of the terms usad in Rules II through XXXII.

Rule II Strip Mine Application Requirements. This
proposed rule sets forth the required information, maps, and
diagrams for a strip mine permit application.

Rule IIT Application Review Process. This proposed
rule sets forth the time frames, public notice and hearing
requirements, and criteria for review and issuance or denial

of a permit application.

Rule IV Mining, Backfilling and Grading. This rule
sets forth the performance standards for mining, backfilling,
and grading. It includes, signs and markers, disposal of
spoil, burial of toxic material, highwall elimination,
contemporaneous reclamation, and approximate original contours
requirements.

Rule V Roads and Railroad Loops. This rule sets forth
performance standards including hydrologic standards, for
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construction and reclamation of roads and railroad loops.
It includes provisions for location, drainage, surfacina,
maintenance, and restoration.

Rule VI Use of Explosives. This rule sets forth the
performance standards for use of explosives in mining opera-
tions and procedures for notice to the public of blasting
schedules, and monitoring requirements.

Rule VII Hydrology. This rule sets the performance
standards for the conduct of mining and reclamation activi-
ties relative tc protection of hydrologic systems, both
surface and subsurface. It includes provisions for diver-
sions, sediment control, discharge structures, and acids and
toxic forming spoil handling, monitoring, and rehabilitation
of structures.

Rule VIII Topspil. This rule sets performance standards
for the removal, stockpiling, redistribution, and conditioning
of topsoil.

Rule IX Revegetation. This rule sets forth performance

standards for the revegetation of disturbed areas. It
includes standards for measuring the success of revegetation.

Rule X Protection of Fish and Wildlife and Related
Environmental Values. 71his rule sets forth performance
standards for the conduct of mining and reclamation operations
to minimize disturbance to fish and wildlife and to provide
for enhancement of habitat, where praticable.

Rule XI Air Resources Protection. This rule sets
forth performance standards for the control of fugitive dust
from mining and reclamation operations and monitoring.

Rule XII Post Mining Land Use. This rule requires
reclamation to Iivestock and wildlife grazing habitat unless
alternate reclamation is proposed and approved.

Rule XIII Coal Censervation. This rule sets forth per-
formance standards for the conservation of coal in strip or
underground mining.

Rule XIV Alluvial Valley Floors. This rule sets forth
performance standards for the conduct of strip or underground
mining operations on alluvial valley floors and requires
monitoring to ensure compliance.
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Rule XV _Prime Farmland. This rule sets forth perfor-
mance standards for the removal, stockpiling, and replace-
ment of topsecil in areas defined as prime farmland.

Rule XVI Alternate Reclamation. This rule provides
standards and procedures for approval or denial of an alter-
nate reclamation plan, iIncluding alternate revegetation.

Rule XVII Performance Standards for Special Opera-
tions. This rule provides special performance standards for
auger mining and coal processing plants and support facili-

ties near the mine but not within the mine area proper.

Rule XVIII Underground Mining. This rule provides all
application requirements and performance standards for
underground mining, including subsidence control plans and
standards.

Rule XIX Prospecting. This rule sets forth application
requirements and performance standards for the conduct of
prospecting operations.

Rule XX Bonding and Liability Insurance. This rule
sets forth sStandards for the amount, form, conditions,
terms, and release of bonds. Bond modification and release
procedures and liability insurance requirements are also
provided.

Rule XXI Annual Report., This rule sets forth the
requirement for information to be contained in annual reports
by operators and prospectors.

Rule XXII Areas Upon Which Coal Mining is Prohibited.
This rule prohibits mining, subject to valid existing rights,
(1) that would adversely affect any publicty owned park or
places included in the National Register of Historic Sites,
or (2) on lands within the National System of Trails. The
rule also provides standards and procedures for implementa-
tion of 82-4-227(7), as amended by Chapter 55Q, Laws of
Montana 1979; prcohibitigns on coal mining and the prohibi-
tions described above.

Rule XXIII Designation of Lands Unsuitable for Coal
Mining. This rule sets forth the procedures for petition

and action on petitions to have lands declared unsuitable or
to have a designation terminated, including notice and
hearing provisions. Also included are definitions of key
terms and a requirement that the department develop a data
base and inventory system for departmental and public use in
the designation process,
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Rule XXIV 1Inspection and Enforcement. This rule
establishes procedures for inspéctions of operators and
prospectors, including reports, a procedure for inspections
based on citizen complaints (including citizen ag¢companiment
on the inspection) or notification by the O0ffice of Surface
Mining, and informal public hearings on notices of violation
and cessation orders.

Rule XXV Buspension and Revocation. This rule estab-
lishes standards for determining whether a pattern of viola-
tions exists and procedures for suspension and revocation of

permits, including show causc orders and petitions.

Rule XXVI Small Miner Assistance Program. This rule
provides for a procedure whereby the department may select
and pay a qualified laboratory to collect hydrologic data
for small miners to the extent federal funds are available.
The rule sets out criteria for eligibility and data require-
ments and procedures for application and granting of assis-
tance.

Rule XXVII Abandoned Mine Land Reclamation Program.
This rule establishes an Abandoned Mine Land Reclamation
Fund and procedures whereby the department may expend monies
from that fund to reclaim lands mined for coal and abandoned
in an unreclaimed condition. The rule establishes criteria
for determining which lands will be reclaimed and for
acquisition, management, and disposition of lands. Also
included is a requirement for filing of a lien against
private lands for work which increases the value of that
land.

Rule XXVIIT Restrictions on Financial Interests. This
rule defines the financial interest which are prescribed to
department cmplcyees and establishes procedures for filing
of financial interest statements to ensure compliance.

Rule XXIX Abandoned Mine Land Reclamation Prpgram.

it applies to metal (hard rock) mined lands and provides
that, with certain exceptions, unreclaimed coal mined lands
must be reclaimed before metal mined lands can be reclaimed
with abandoned mine land funds.

Rule XXX Abandoned Mine Land Reclamation Program.
This rule 1s substantially similar to Rule XXVII except that
it applies to open cut mined lands and provides that, with
certain exceptions, unreclaimed coal mined lands must be
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reclaimed before gpen cut coal mined lands may be reclaimed
with ahandoned mine lands funds.

Rule XXXT Applicability., This rule provides an effective
date for the repeal of the old rules and for adoption of the
new rules and provides that certain rules or portions of
rules are applicable to coal mining only.

5. The repeal and adoption of rules is heing proposed
to bring Montana's strip and underground mine reclamation
program into compliance with the Surface Mine Control and
Reclamation Act of 1977 (Public Law 95-~87) and the permanent
rules adopted thereunder (30 CFR, Chapter VII, Subchapters
F, G, J, ¥, L, and R) and thereby ohtain Office of Surface
Mining approval of Montana's program pursuant to Public Law
95-87, section 503. The repeal and adoption are also being
proposed to implement Chapters 172 (HB 406}, 196 (HB 739),
and 550(3B 515) Laws of Montana, 1979, and to implement and
clarify other provisions of Part 2, Chapter 3, Title 82 MCA.

6. Interested parties may submit their data, views, or
arguments concerning the proposed repeal and adowntion in
writing on or before February 15, 1980, to Leo Berry, Jr,.,
Commissioner, Department of State Lands, Capitol Station,
Helena, Montana, 59601,

7. 1f requests for a public hearing are received from
10% or more, or 25, whichever is less, of those persons
directly affected by the proposed rules, by a governmental
subdivision or agency, an association having not less than
25 members who will be directly affected, or the Montana
Legislature's Administrative Code Committee, a hearing will
be held., The agency has determined that 10% of those persons
directly affected ig in excess of 25. Requests for a hearing
must be submitted in writing, to Leo Berry, Jr., Commissioner,
Department of State Lands, Capitol Station, Helena, Montana,
59601, on or before February 15, 1980. If a hearing is
held, notice thereof will be published in the Montana Admini-
strative Register.

8. The authority of the Department of State Lands and
Board of Land Commissioners to adopt the propeosed rules is
sections 82-4-204 and 205 for New Rules I through XXVIII and
New Rule XXXI, section 82-4-321 for New Rules XXIX and XXXI,
and section 82-4-422 for New Rules XXX and XXXI.
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The new rules implement the following codes sections:

I 82~4-204, 205

1T 82-4-222

III 82-4-227

v 82~4-231, 232

v 82-4-231, 232

VI 82-4-231(3) (a)

VI 82-4-227, 231, 232

VIII 82-4-231, 232(4)

X §2-4-233, 235

X 82-4-231(3) (§)

XI 82-4-231(3) (m) and (4)

XII 82-4-233

XIII 82-4-231(3} (1)

xIV §2-4-227(3) (b) and (4)
82-4-231(3) (k) (vi)

XV 82-4-227(5), 82-4-232(3)

XVI 82-4-232(7) and (8)

XVl 82-4-227, 231, 232

XVIII §2-4-222, 227, 231, 232, 233

XIX §2-4-226

xX 82-4-222(5), 223, 225, 232(k), 235

XXI §2-4-237

XXI1 82-4-227

XXITI 82-4-227(9), 228

XX1V 82-4-205(5)

KXV 82--4-251

XXVI 82-4-222(1) (k)

XXVII 82-4-239

XKXVITI 82-4-254(8)

XXIX 82-4-341

XXX 84-4-424, 426

XXXT Section 19, Laws of 1979

)'7 P
o ch;_ﬁj.)1

teo Berry, Jr., Aommissioner
Department of ate Lands

Certified to the Secretary of State January 7, 1980,
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BEFORE THE DEPARTMENT OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

IN THE MATTER of the Proposed ) NOTICE OF PUBLIC HEARING ON
Adoption of New Rules for ) NEW  RULES REGARDING THE
Termination of Gas and Elec- ) TERMINATION OF GAS AND
tric Service. ) ELECTRIC SERVICE

TO: All Interested Persons

1. On February 13, 1980, in the Senate Chambers, State
Capitol Building, Helena, Montana at 2:00 p.m., a public
hearing will be held to consider the proposed adoption of new
rules for termination of gas and electric service.

2. The proposed rules do not replace or modify any
section currently found in the Administrative Rules of Montana.
3. The proposed rules provide as follows:

Rule I. DEFINITIONS (1) For purposes of this rule:

(a) "Customer" means any purchaser of gas or electric
service supplied by a utility for residential purposes.

(b) "Delinquent Account" means an account for residential
service which remains unpaid for at least 45 days after receipt
of a bill.

(¢) "Landlord Customer" means ohe or more individuals or
an organization listed on a gas or electric utility's records
as the party responsible for payment of the gas or electric
service provided to one or more residential units of a build-
ing, of which building said person is not an occupant or is not
the sole occupant.

(d) "Residential Building" means a building containing
one or more dwelling units occupied by one or more tenants, but
excluding nursing homes, hotels and motels.

(e) "Tenant" means any person or group of persons whose
dwelling unit in a residential building is provided natural gas
or electricity, pursuant to a rental agreement, but who is not
the customer of the utility which supplies said gas or
electricity.

(f) YTermination of Service" means a cessation of service
caused by the utility and not voluntarily requested by a
customer.

Rule II. GROUNDS FOR TERMINATION OF SERVICE (1) Subject
to the requirements of these rules, a utility may terminate
service to a customer for any of the following reasons:

(a) Nonpayment of a delinquent account amounting to $50
or more;

(b) Misrepresentation of identity for the purpose of
obtaining utility service;

(¢) Unauthorized interference, diversion or use of the
utility's service situated or delivered on or about the
customers premises;

(d) Failure to comply with the terms and conditions of a
deferred payment agreement made in accordance with these rules;

(e) Refusal to grant a duly authorized representative of
a utility access to equipment upon the premises of the customer
at reasonable times for the purpose of inspection, maintenance
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or replacement;

(f) Violation of other rules of the Commission or utility
which adversely affects the safety of the customers or other
persons, or the integrity of the utility's dellvery system;

(g) Failure to pay proper charges and installation costs.

Rule III. PROHIBITED GROUNDS FOR TERMINATION OF SERVICE

(1) Neither of the following shall constitute grounds for
a utility to discontinue service:

{a) The failure of any person, other than the customer
against whom discontinuance is sought, to pay any charges due
to the utility;

(b) The failure of a customer to pay for merchandise,
appliances or services not approved by the Public Service Com-
mission as an integral part of the utility service provided by
a utility.

Rule IV. STATEMENT OF TERMINATION POLICY (1) A current
general statement of the utility's termination policy shall be
provided to all existing customers and to all new customers
when they initiate service. This statement must be written in
clear and understandable language and nmust include the follow-
ing information:

(a) The general starting and ending dates of the payment
period;

(b) The time allowed to pay outstanding bills;

(c) The time allowed to make arrangements for payments
and the nature of available arrangements;

(d) The name and telephone number of the utility employee
to which inquiries and complaints may be directed;

(e) The time allowed to initiate a complaint;

(f) Instructions for designating a third party to receive
a copy of a termination notice;

(g) Instructions for desighating elderly or handicapped
status or a medical emergency;

(h) Instructions for designating the presence of special
appliances essential for maintenance of health or safety.

Rule V. NOTICE PRIOR TO TERMINATION (1) A utility may
not terminate service unless written notice 1s sent by first
class mail, If no response is received, the utility must send
a second notice by certified mail (return receipt requested).
The second notice must be recelved by the customer or person-
ally served at least ten days prlor to the date of the proposed
termination. Prior to termination of service the utility must
make a diligent attempt to contact the customer, either in
person or by telephone, to apprise him of the proposed action.
Actual termination may not take place until a minimum of 24
hours after the utility's diligent attempt to notify has been
completed.

(2) The ten days' written notice requirement shall not
apply in those cases where a customer fails to satisfy a pay-
ment agreement as described in these rules. In such cases, the
utility must make a diligent attempt to contact the customer,
either in person or by telephone to apprise him of the proposed
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action. Actual termination may not take place until a minimum
of 24 hours after the attempt to notify is completed.

Rule VI. CONTENTS OF WRITTEN NOTICE (1) The written
notices required by these rules must contain:

(a) The utility's statement of termination policy;

(b) An identification of the customer and service account
affected by the proposed termination;

(c) A statement of reasons for termination;

(d) The date of proposed termination;

(e) The amount of the reconnection fee, if any;

(f) A notice of rights and remedies, including procedures
to dispute the termination notice, provisions relating to
elderly and handicapped customers and those suffering a medical
emergency, provisions for consumers who are unable to pay their
bills and steps necessary to make a claim of inability to pay.
alternative payment arrangements and sources of financial
assistance.

(g) Dates of meter readings for the period of unpaid
service;

(h) Designation of the bill in question as actual or
estimated;

(i) Amount owed and time period over which amount was
incurred.

Rule VII. GROUNDS FOR TERMINATION QF SERVICE WITHOUT
WRITTEN NOTICE (1) A utility may terminate service without
prior notice only:

(a) If a condition immediately dangerous or hazardous to
life, physicial safety or property exists;

(b} Upon order by any court, the Commission or any other
duly authorized public authority;

(¢)y If such service is obtained fraudulently or without
authorization of the utility.

Rule VIII. CUSTOMER'S RIGHT TO DISPUTE A TERMINATION
NOTICE (1) Utilities must provide a reasonable procedure for
customers to dispute the termination of service, I1f the

utility decides such a dispute against the customer, it must do
so in writing and must advise the customer that he or she may
appeal the decision to the Public Service Commission. If the
Commission is not able to resolve the complaint informally,
formal complaint proceedings under Section 38-2.2(26)-P2220,
A.R.M., may be instituted by the customer.

(2) In its investigation of the proposed termination or
during any hearing regarding the proposed termination, the
Commission may make inquiry of the parties as to the following
matters, among others:

(a}) The extent to which the customer has control over
their source of money for payments, including such matters as
the lateness of public assistance checks;

(b) Weather conditions;

(¢) The existence of illness of residents in the affected
residences;

(d) The ages of the persons residing in the affected
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units;

{e) The existence of, or potential for, termination of
service by other companies.

(3) The Comm1551on may consider and give due weight to
the above matters in any decision rendered on the appeal.

Rule IX. TERMINATION NOTICE FOR NONPAYMENT-WHEN
PROHIBITED (1) A notice of termlination of service may not be
issued for nonpayment of a delinquent account if the entire
amount is. disputed by the customer. A utility may, however,
issue a notice of termination of service with respect to that
portion of any delinquent account which is not disputed by the
customer.

Rule X. TERMINATION OF SERVICE DURING WINTER MONTHS

(1) During the peried of November 1st to April 1st, no
termination of residential service may take place if the
customer establishes that he is unable to pay, or able to pay
only in installments, that he is at least 65 years old or that
he is handicapped.

(2) No termination of service may take place during the
period of November 1lst to April lst except with specific prior
approval of the Commission.

Rule XI. MEDICAL EMERGENCIES (1) No utility may term-
inate service to a residence where a physician or local board
of health certifies to the utility that the absence of service
will aggravate an existing medical emergency of any permanent
resident. A certification by a physician or the local board of
health of serious illness is sufficient if initially made by
telephone. If certification is made by telephone, the utility
must inform the customer, and the certifying physician or local
board of health that a written certificate setting forth the
required information must be forwarded to the utility within
seven days. The certificate must provide the name and address
of the person with a medical emergency that would be aggravated
by a termination of service and the office address and tele-
phone number of the certifying phy51c1an or local board of
health. All written certification must be signed by a
physician or by a person with knowledge of the facts at the
local board of health. A medical emergency certificate expires
in 30 days, but may be renewed for one additional 30 day
period.

(2) To avoid the burden of substantial arrearage at the
end of the medical emergency, the utility and the customer, or
a representative of the customer, shall negotiate an equitable
payment plan that is reasonable and consistent with the
customer's ability to pay. If the parties cannot reach a
satisfactory agreement, either party may seek such an agreement
through the Commission.

Rule XII. TIME OF TERMINATION (1) Service shall not be
discontinued on a day, or a day immediately preceding a day,
when the services of the utility are not available to the
general public for the purpose of reconnecting terminated
service. Service may be terminated only between the hours of
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8:00 a.m. and 4:00 p.m.

Rule XIII. METHOD OF TERMINATION (1) Upon arriving at a
residence where service 1s Lo be discontinued for nonpayment,
the utility's representative (employee) shall attempt to inform
the occupant of the affected residence that service is to be
discontinued. The employee shall present the occupant with a
statement of charges due and shall request verification that
the delinguent charges have not been paid or are not currently
in dispute. Upon the presentation of evidence which reasonably
indicates that the charge has been paid or is currently in
dispute, service shall not be discontinued.

(2) The employee shall be authorized to accept payment.
If payment in full of all delingquent charges is tendered,
service shall not be terminated.

(3) Payment may be tendered in any reasonable manner
including personal check. Payment by personal check is not
reasonable if the customer has paid the utility with checks
returned for insufficient funds twice or more within the
previous two years.

(4) 1If prior telephone or personal contact has not been
made and the customer or other responsible person is not in or
upon the premises, the employee shall leave notice in a place
congpicuous to the customer that service will be terminated on
the next business day unless the delinquent charges have been

paid. If the customer or other responsible person has been
contacted by telephone, service may be discontinued
immediately.

(5) When service 1s discontinued, the employee shall
leave notice upon the premises in a place conspicuous to the
customer that service has been discontinued and giving the
address and telephone number of the utility where the customer
may arrange to have service restored. The utility shall have
personnel available after the time of termination authorized to
reconnect service if the conditions cited as grounds for
termination are corrected to the utility's satisfaction and
upon payment of any reconnection charge specified in the
utility's filed tariffs.

Rule XIV. THIRD-PARTY NOTIFICATION (1) 1f a customer
desires, the utility shall provide a third person designated by
such customer notification of all past due bills, notices of
discontinuance of service, and notices of right to appeal to
the Commission. The third party so notified will not be liable
for the account of the customer, unless he or she has agreed to
be a guarantor for the customer.

(2) Each utility shall promptly, and in no event later
than 90 days after the effective date of these rules, devise
procedures reasonably designed to provide a voluntary system of
third party notification for all customers. Such procedures
shall be submitted by each company in writing to the Commis-
sion. The Commission may require, by a written notification,
such modifications of a utility's procedures as 1t considers
reasonably necessary to carry out the purposes of this rule,
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Rule XV. PAYMENT ARRANGEMENTS (1) When a customer can-
not pay a bill in full, the utiIity may continue to serve the
customer if the customer and the utility can agree on a reason-
able portion of the outstanding bill to be paid immediately,
and the manner in which the balance of the outstanding bill
shall be paid.

(2) In deciding on the reasonableness of a particular
agreement, the utility shall take into account the customer's
ability to pay, the size of the unpaid balance, the customer's
payment history, and the amount of time and reasons why the
debt is outstanding.

(3) If a customer fails to make the payment agreed upon
by the date that it is due, the utility may, but is not
obligated to, enter into a second such agreement.

(4) No such agreement or settlement shall be binding upon
a customer if it requires the customer to forego any right
provided for in these rules.

Rule XVI. IDENTIFICATION OF LANDLORD CUSTOMERS

(1) Each utility shall promptly, and in no event later
than six months after the effective date of these Regulations,
devise procedures reasonably designed +to identify, before
discontinuance of service for nonpayment, landlord customers
paying for service to a residential building. Such procedures
shall be submitted by each company in writing to the Public
Service Commission. The Commission may require, by written
notification, such modifications of a utility's procedures as
it considers reasonably necessary to carry out the purposes of
this rule.

Rule XVII. NOTICE TO LANDLORD CUSTOMERS (1) Prior to
the discontinuance of service to any landlord customer for non-
payment, the utility shall give the landlord customer prior
written notice of discontinuance. Such notice shall contain
the following information:

(a) The amount owed the company by the landlord customer
for each affected account;

(b) The date on or after which service will be termi-
nated, such date not to be lesg than 30 days after the date on
which notice is first given to the landlord customer;

(c) The date on or after which the utility will notify
tenants of the proposed termination;

(d) A statement that the landlord customer may avoid a
termination of services by paying the company the full amount
due for the accounts in question prior to the intended date of
termination or by paying a portion of the amount due and making
an equitable arrangement with the utility to pay the balance;

(e) The right of landlord customer to dispute the amount
owing.

Rule XVIII. NOTICE TO TENANTS (1) The utility shall
give written notice of the proposed termination for nonpayment
to each residential unit reasonably likely to be occupied by an
affected tenant. Such notice shall not be rendered earlier
than five business days following initial notification to the
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landlord customer. However, if the landlord customer disputes
the amount owing, such notice shall not be rendered until the
dispute has been resolved. In no event shall such noticg be
served upon the tenants less than 15 days prior to the termina-
tion of sgervice to the landlord customer on account of non-
payment. Upon affidavit, the Commission may, for good cause
shown by the utility, reduce the minimum time between notifica-
tion of the landlord customer and notification of the tenants.

(2) The notice may be mailed or otherwise delivered to
the address of each affected tenant, and shall contain the
following information:

(a) The date on which the notice is rendered;

(b) The date on or after which service will be
terminated;

(c) The amount presently owing;

(d) The rights of a tenant:

(1) to deduct the amount of any direct payment to the
utility from any rent payments then or thereafter due as pro-
vided for by Montana law;

(ii) to be protected against any retaliation by the land-
lord for exercising such rights as provided for by Montana law.

(e) A telephone number at the utility which a tenant may
call for an explanation of his or her rights and remedies.

Rule XIX. RIGHTS OF TENANTS TO CONTINUE SERVICE (1) At
any time before or after service is terminated on account of
nonpayment by the landlord customer, tenants may apply to the
utility to have service continued or resumed. The utility
shall not terminate service or shall resume service previously
terminated if the tenants agree to become customers of the
utility.

(2) Thereafter, the utility shall notify each tenant of
the total amount of the bill for each billing period. If the
tenants fail to make payment of any bill, the utility may com-
mence termination procedures; provided that no such termination
may occur until 20 days after each tenant has received written
notice of the proposed termination. Such notice shall contain:

(a) The date on or after which service will be
discontinued;

(b) The amount due, which shall include the arrearage on
any earlier projected bill due from tenants; and

(c) A telephone number at the utility which a tenant may
call for an explanation of his rights.

(3) Nothwithstanding anything contained elsewhere in
these Rules, prior to any termination for nonpayment which
would affect tenants, the utility shall notify the Commission
by telephone of the proposed termination. Upon notice and
investigation of such proposed termination, or during any
hearing pursuant to the complaint procedures provided for in
Section 38-2.2(26)-F2220 et seq., A.R.M., the Commission may
make inquiry of the parties as to the following matters, among
others:

(a) The amount the tenants have paid to the utility in
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relation to the amount equal to one month's projected bill;

(b) The number of vacant units in the building;

(c) The extent to which the tenants have control over
their source of money for rent payments, including such matters
as the lateness of public assistance checks, direct rent pay-
ments by the Welfare Department to the tenants' landlord, or
participation by tenants in a leased housing or rental assist-
ance program;

_ (d) whether the tenants are engaged in rent withholding
against their landlord;

(e) The amount of payments recently received by the
utility from the landlord and the size of the past due bill of
the landlord;

(f) Whether the utility has pursued collection remedies,
other than threatened termination of service, against the
landlord;

(g) Weather conditions;

(h) The existence of illness of tenants in the affected
units;

(1) The ages of the persons residing in the affected

(j) The availability of other housing to the tenants; and

(k) The existence of, or potential for, termination of
service by other companies.

(4) The Commission may consider and give due weight to
the above matters in any decision rendered on the complaint.

Rule XX. EXEMPTIONS (1) 1If hardships result from the
application of any of these termination rules, or if unusual
difficulty is involved in immediately complying with any of
these rules, application may be made by any utility to the com-
mission for permanent or temporary exemption from its provi-
sion, but such application shall be supported by full and
complete justification for such action.

4. Rationale. The Commission ig proposing these rules to
implement the reguirements of the Federal Public Utilities
Regulatory Policies Act, to provide wutilities and their
customers objective rules governing termination of gas and
electric service, and to protect the health and welfare of
utility customers under circumstances when termination of
utility service would create a substantial hardship. The Com-
mission believes such rules must replace its informal agree-
ments with utilities in view of the fact that inflation and
rapidly rising energy costs have placed substantial burdens on
Montana's utility customers.

5. Interested parties may submit their data, views, or
arquments concerning the proposed adoption at the hearing or in
writing to Eileen E. Shore, 1227 1llth Avenue, Helena, Montana
59601, no later than February 13, 1979.

6. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana 59601, (Telephone 449-2771) is available and
may be contacted to represent consumer interests in this
matter.
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7. Authority for the Commission to make these rules is
based on Section 2-4-303 and 69-3-103, MCA. IMP, Section
69=-3-102, MCA.

Executive Director

CERTIFIED TO THE SECRETARY OF STATE JANUARY 8, 1980.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AWD OCCUPATIONAL LICENSING
BEFORE THE MONTANA STATE BOARD OF MEDICAL EXAMINERS

IN THE MATTER of the Proposed ) NOTICE OF PROPOSED AMENDMENT
Amendment of ARM 40-3.54(14)- ) of ARM 40-3.54(14)-554050
554050 subsection (8) concern-) ACUPUNCTURE; and REPEAL OF
ing acupuncture records; and 40-3.54(6)~-55446 DECLARATION
the repeal of 40-3.54(6)- OF INTENT and 40-3.54(14)-
55446 concerning declaration 554060 TEMPORARY ACUPUNCTURE
of intent and 40~3.54(14)- CERTIFICATE

554060 concerning temporary
acupuncture certificates.

NO PUBLIC HEARING CONTEMPLATED

TQO: All Interested Persons:

1. On February 16, 1980 the Montana State Board of Medical
Examiners proposes to amend subsection (8) of ARM 40-3.54(14)-
554050 concerning acupuncture records and repeal 40-3.54(6)-
$5446 concerning declaration of intent and 40-3.54(14)-554060
concerning temporary acupuncture certificates.

2. The proposed amendment of 40-3.54(14)-S54050 deletes
subsection (8) in its entirety. The proposed deletion reads
as follows: (deleted matter interlined)

" 40-3.54(14)-S54050 ACUPUNCTURE (1)..ceveuunn--

{8y --Records---inspections
tay--It-shatt-be-mandatory-that-each-ticenses-keap
aecurate-records-of-cach-patient-treateds--Such-records
shati-inctude-the-name-of-the- patxent~—the name-of-the
preseribing- phystc:un and-hts-prescriptions-the-nature
of-the-treatment-given-and-any-other-relevant-data-deemed
tmportant-by-the-ttceanseer--ati-records-shatt-be-kept
on-fite-for-a-mintmum-of-five-45)-vears-and-shati-pe-open
to-inspection-by-the-Board-er-by-its-duly-anthorized
representative-at-any-timec"

3. The board is proposing the deletion to comply with
Senate Joint Resolution Number 8, 1977 Session Laws, which
recommended the deletion be made. The authority of the boarad
to make the proposed amendment is based on section 37-13-201
{1} MCA and the rule implements sections 37-13-201(2), 302,

303, 304, 305 MCA.
4. Rule 40~3.54(6)~-55446 declaration of intent is proposed

for repeal in its entirety and is located at page 40-227.1

Administrative Rules of Montana and reads as follows:
"4f-3-5446=85446-—PECTARATION-OF - ¥INFENT-—t1)—An
appticant-for-ticensure-who-is—a-€anadian-cttizen
shati~be-etigibie-for-a-temporary-certificate—con-
ditioned-on-his-fiting-a-properiy-executed-Pectara-
tion—to-become-a-UsS5s-citizen-within-36-days-of-the
date-he-is-etigibie-to-fite-such-bectaration-as-
provided-by-the-tnited-States-statutes;-rultes—and/
or-reguiations-governing-immigrations"”
5. The portion of the statute which this rule implemented

was repealed by the legislature, Chapter 323, Laws of 1979.
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The board is therefore proposing to repeal the rule, which was
not recodified with the remaining rules of the board. The
authority of the board to make the proposed repeal is based on
section 37-3-203 (1) (a) MCA. The section which it implemented
has been repealed.

6. The proposed repeal of 40-3.54(14)~554060 repeals the
rule in its entirety. The rule is located at page 40~-230.2
Administrative Rules of Montana and reads as follows: (deleted
matter interlined)

"49-3754114¥-554060-PEMPORARY ~-ACUPHUNEPURE-CERFFFICATE~

tiy--An-appitcant-whe~has-fnifilled-ati-requirements

for-ticensure-who-is-neot-a-citizen-of-the-tnited-States
and-who-has-fited-a-Becliaration-of-Intent-{Form~N-315¥
to-become-a-Bnited-States-citizen-shati-be-issned-a-
temporary-certificate-to-practitce-acupuncture-which-is
vatid-for-one—{iy~year-and-shati-not-be-renewed-more
than-five-{5)—timas:"

7. The board is proposing the repeal because it does not
have the statutory authority to adopt this rule.

The authority of the board to make the proposed repeal is based
on section 37+-13-201 (1) MCA. This rule was also not recodified.
8. Interested parties wmay submit their data, views or

arguments concerning the proposed amendment and repeals in
writing to the Montana State Board of Medical Examiners, ra-
londe Building, Helena, MT 59601 no later than February 14, 1980.

9. If a person who is directly affected by the proposed
amendment and repeals wishes to express his data, views and
arguments orally or in writing at a public hearing, he must make
written request for a hearing and submit this request along with
any written comments he has to the Montana State Board of
Medical Examiners, Lalonde Building, Helena, Montana 59601 no
later than February 14, 1980.

10. If the board receives requests for a public hearing on
the proposed amendment and repeals from either 10% or 25, which-
ever is less, of the persons who are directly affected by the
proposed amendment and repeals; from the Administrative Code
Committee of the legislature; from a governmental subdivision
or agency; or from an association having not less than 25 mem-
bers who will be directly affected, a hearing will be held at
a later date. Notice of the hearing will be published in the
Montana Administrative Register. Ten percent of those persons
directly affected has been determined to be 1 based on the 10
applicants per year.

11. The authority and implementing sections are stated
after each proposed amendment and repeal.

MONTANA STATE BOARD OF MEDICAL

EXAMINERS
THOMAS MALEE, M,D.,, PRESIDENT
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BY:

RNEY ;DI RECHGE "~
DEPARTMENT OF PROFESS
AND OCCUPATIONAL LICENSTING

Certified to the Secretary of State, January 8, 1980.
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STATE OF MONTANA .
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BOARD OF NURSING HOME ADMINISTRATORS

FOR INFORMATION PURPOSES ONLY

During the recodification process for the Board of Nursing
Home Administrators, it was discovered that when replacement
pages were typed in February of 1976, an error was made placing
the number and catchphrase of rule 40-3.66(6)-56690 AFFILIATION
WITH NATIONAL ASSOCIATIONS on what was rule 40-3.66(6)-566000
MAINTAIN FINANCIAL AND OTHER RECORDS, which catchphrase was
dropped along with the rule number. The wording of 40-3.66(6)—
56690 was also omitted and the wording of 40-3.66(6)-S66000 was
placed under 40-3.66(6)~S6690 with that rule's catchphrase.

Please be advised that the wording of 40-3.66(6)-56690 as
it was originally and the catchphrase of 40-3.66(6)-866000 are
as follows:

"40-3.66(6)-S6690 AFFILIATION WITH NATIONAL ASSOCIATIONS

(1) The board may cooperate with other organizations

interested in improving the profession. (History: Sec.

37-9-201 MCA; IMP, Sec. 37-9-201 MCA; Rff. 12/21/72.)

40-3.66{6)-566000 MAINTAIN FINANCIAL AND OTHER RECORDS
(1) Public Information: Unless otherwise provided by
........ remains as printed...........

BOARD OF NURSING HOME
ADMINISTRATORS
MARVIN BULGATZ, PhD, CHAIRMAN

DEPARTMENT OF PROFESSION
AND OCCUPATIONAL LICENSING

g

Certified to the Secretary of State, January 8, 1980.
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STATE OF MONTANA

DEPARTHMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF OSTEOPATHIC PHYSICIANS

IN THE MATTER of the Proposed) NOTICE OF PROPOSFED AMENDMENT OF
Amendment of ARM 40-3.74(6)- ) AR 40-3.74(6)-57460
57460 concerning applications) APPLICATIONS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 16, 1980, the Board of Osteopathic Physi-
cians proposes to amend ARM 40-3.,74(6)-S7460 concerning applica-
tions.

2, The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"40-3.74(6)~S7460 APPLICATIONS (1) The application

shall be accompanied by a copy of the diploma, grade

sheet, vatrid-renewat-tivense-issued-by-ancther—-statre

evidence of passing the Wational Osteopathic Board

examination and a recent photo of applicant.”

3. The amendment is proposed to remove material from this
section which is relative to reciprocal licensing and covered in
the reciprocal rule. The board feels that the passing of the
National Board exam is the current criteria used by most states
in judging competency and the current licensing procedure is
departing from state by state examinations.

4., Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Osteopathic Physicians, Lalonde Building, Helena,
Montana 59601 no later than February 14, 1980,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to the Board of Osteopathic Physicians,
Lalonde Building, Helena, Ilontana 59601 no later than February
14, 1980.

6. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons directly affected by the proposed amend-
ment; from the Administrative Code Committee of the legislature;
from a governmental subdivision or agency; or from an associa-
tion having not less than 25 members who will be directly
affected, a hearing will be held at a later date. HNotice of the
hearing will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been deter-
mined to be 1 based on the small number of applicants per year.

7. The authority of the board to make the proposed amend-
ment is based on section 37-1-103(1)MCA and implements section
37-5-301 MCA.
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BOARD OF OSTEOPATHIC PHYSICIANS
LESTER F. HOWARD, D,0., PRESIDENT

BY: g' s WL QQ d
ED CARNEY, DI R
DEPARTMENT: OF PROFESSIONAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, January 8, 1980.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF SANITARIANS

IN THE MATTER of the Proposed ) NOTICE OF PROROSED ADOPTION
Adoption of a new rule defining) OF ARM 40-3.100(6)~510065

the practice of the profession ) PRACTICE THE PROFESSION OF

of a sanitarian and amendments ) A SANITARIAN; and PROPOSED

of ARM 40-3.100(6)-S10070 con- ) AMENDMENTS OF ARM 40-3.100(6)-

510070 APPLICATIONS; 40~
3.100(6)-S10080 CERTIFICATE OF
REGISTRATION and ARM 40-
3.100(6)~510090 SUSPENSION

AND REVOCATION

cerning applications; 40=-
3.100(6)-510080 concerning
registration and 40-3.100(6)-
510090 concerning suspension
and revocation,

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

l. On February 16, 1980, the Board of Sanitarians proposes
to adopt a new rule 40-3.100(6)-510065 defining practicing the
profession of a sanitarian and proposes to amend rules 40~
3.100(6)-510070 concerning applications; 40~3.100(6)-510080
concerning applications; and 40~3.100(6)-810090 concerning
suspension and revocation.

2. The proposed new rule 40-3.100(6)~810065 will read as
follows: (New matter underlined)

" 40-3.100(6)-510065 PRACTICE THE PROFESSION OF

SANTTARIAN (1) The field of environmental sanitation

to which section 37-40-101(5) MCA refers involves the

prevention and control of public health hazards which

may be assoclated with food Ttems, private and semi-

private potable water supplies, public swimming pools,

housing and public accomodations, institutions (such

as schools, day-care centers, jalls), private and semi-

private sewage disposal, garbage storage and disposal,

and filth, AnY person whose employment responsibiiities
include planning, inspectional, eéducational or enforce-
ment dutles in one or more of the above areas, must be
registered in accordance with Chapter 40 of Montana law
unless exempt by the law or unless the person's WOrk 1s
essentially confined to activities which are considered
to be a normal function of a recognized profession.

(Examples: microblologists, chemists, meteorologists,

etc.) BSanitarlans, in order to prevent and control

public health hazards, may be redquired to be involved

in such environmental health areas as air gquality control,

conSumer safety, solid waste disposal, vector and pest

cofitrol, and accident prevention.™

3. The board 1s proposing the new rule to clarify and
further define practicing. the profession of a sanitarian under
section 37-40-101 (5) MCA. The proposed rule implements the
same section.

4, The proposed amendment to 40=3.100(6)-S10070 adds a
new subsection (1) and renumbers the current (1) and (2) and
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will read as follows: (new natter underlined, deleted matter
interlined)

"40-3.100(6)-5S10070 APPLICATIONS (1) A person

wishing to practice the profession of a sanitarian

shall obtain a probationary certificate, dEbCrlbed

in rule 40-3.100(6)~-S10080, prior to beginning work

(2) Disposition of Applications. ......,..

{2+ (3) Forms of Application. ......"

5. The beard is propesing the amendment to clarify that
an individual must be licensed prior te comméencing employment
as a sanitarian. The proposed amendment and rule implement
soctions 37-40-301 and 302 MCA.

6. The proposed amendment to 40-3.100(6)~510080 will read
as follows: (new matter underlined, deleted matter interlined)

"40-3.100(6)-510080 ERRYIFICAPE-OF REGISTRATION

PROCEDURES (1) Minimum standards for Registratien

Probationary Certificate. The applicant for registration

must possess the following minimum standards:

(a) Graduation from an acecredited college or univer-
sity with a bachelor's degree and including a minimum
of thirty-+30¥ Suarter hours in the physical and
biological sciences, including chemistry, physiess
microbiology, and biology.

(i) _Other courses of study may be substituted in lieu
of those stated above upon review and approval of the
board,

tby--eonstderable-knowtadge~of-accapted-pubttc-heatth
sanittation-practices;-of-the-area-of-spectatityr-of-the
principles-of-sanitation-appircabie~to-private-and-=emi-
private-water-supptiesy-swimming-faciittres;-sotid-and
tiquid--waste-drsposats-of-the-fundamentats—of-foods-atrs
and-shetter-sanitationr-or-rodent-and-insect-controtr-and-
of-the-canses-and-controt-of-fitth~borne-diseasess~-Some
knowtedge-of«the-Pubtic-Heatth-faws-and-regutations-as
they-appty-to-sanitation-and-ef-procedures-necessary-for
deating-affactively-with-the-pubtic-on-heatth-measnres-

-tc¥(b) Ability to work with people, to make clear and

pertinent statements, te~piam-and-execute--work-

effictentlys and to exercise good judgment in appraising
situations and in-making decisions;. and-to-promote
awareness-of-and-interest-in-public-heatth-probiems<

Must possess the personal attributes necessary for the

performance of the assigned work and be suitable for

employment as evidenced by an investigation. Must have
the physical ability to do the work without hazard to
self or others.

() {d} Pe-measure-the-gquatity-of-the- requirements-of-+{a¥y
and-+{ey-above-ain application Examination must be success-
fully completed within thirty-430% from the date of
application with a minimum score of 60% percent. If an
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applicant should fail the application examination, he
or she must retake the examination within 30 days.

Should the applicant fall the examination the second
time, he or she will not be allowed to re-apply for a
period of one (1) year and may not work as a Sanitarian
during that period. This application examination is
considered part of the application and is not to be
misconstrued as the examination required for registration
under section 37-40-302 (4) MCA 69-3431544y-of-the-iaw.

(2) Probationary Certificate. When the Beard department
is satisfied that an applicant meets minimum gualifica-
tions as prescribed in the Sanitarian Registration Law and
of the rules of the Board, and that the application-ecen-
form= has bean reviewed and approved for conformity with
rules of the Board, the Department shall issue a proba-
tionary certificate, after the applicant successfully
completes the application examination. A holder of a
probationary certificate shall be considered a sanitarian-—
in-training.

(2) The Department shall notify holders of probationary
certificates of the expiration date for the certificate
ninety (90) days prior to expiration.

(3) Minimum Standards for Registration €ertificate. A
certificate of registration (license) will be fssned
grantad by the Board when if the applicant complies
with the minjmum standards required for the probationary
certificate has-and satisfactorily completeds an
examination approved by the Board. The Certificate shati
be-signed-by-the-Chatrman-and-+the-Secretary-and-shall
bear the registrant's name, certificate number and the
date of issue, and shall be signed by each member of
the Board.

(a) The registration examination shall provide an
comprehensive-—evalnation-sf—{arr{br;-and-tey-of-Section
{tr-ef-Certificate-of-Regtatrations evaluation of the
person's knowledge of environmental sanitation laws and
regulations; of administrative procedures for dealing
effectively with the public on environmental health
problems; of the principles of sanitation applicable
to food, water and air gquality, liquid and solid waste
disposal, recreation facilities, housing and institutions;
of the fundamentals of biostatistics, of land use plan-
ning, of occupational health, of accident prevention,
and of vector and pest control; and of the causes and
control of environmental related diseases,

(b) Examinations will be held at a time and place
designated by the Board.

{b¥ (c) If an applicant should fail the registration
examination, the applicant will be allowed to retake
the examination within thirty-+{30¥ days. If an
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applicant should fail the registration examination

the second time, he or she shall not be allowed to

re-apply for a period of ene-{1¥ year and may not

work as a Sanitarian during that period.

(4) Annual Certificate (License) Renewal, A
certificate (license) renewal will be granted to any
registered sanitarian who pays the prescribed renewal
fee and complies with requirements of this section.

fe¥ (a) Phe-annuai-certifreate-{iicensey-renewai-fee
witi-be-five-doliars-{55)-for-rthe-period-of-danuary
t7-1975-to-June-307-1975---After--July-17-19755¢tThe
annual certificate (license) renewal fee will be
ten-dotiars-4$10%.

{4} (b) The licensee will be allowed a one month grace
period after July 1 or until July 31 to renew the license.
Unless a licensee can present a satisfactory explanation
to the Board justifying Pfailure to renew the license
on or before July 31, he or she will be considered =a
in violation of the Sanitarians Registration Act and
these rules and will make it necessary for the licensee
to pay the certificate of registration fee and to retake
the examination to be relicensed.”

7. The board is proposing the amendments to this rule to
update and clarify the rule. The rule implements sections 37-
40-302 and 304 MCA.

8. The proposed amendment to 40-3.100(6)~S510090 adds a
new subsection (2) and renumbers the current (2) as (3) and
will read as follows: (New matter underlined, deleted matter
interlined)

"40-3.100(6)-S10090 SUSPENSION AND REVOCATION (1)....

(2) For the purposes of defining the terms unprofes-
sional conduct, incompetency and misconduct as used in
subsections (1) and (3) of section 37-40-311 MCA it is
determined by the koard to mean acts, knowledge and
practices which fail to conform to the accepted standards
of the sanitarian profession and which may jeopardize
the health and welfare of the public and shall include
but not be limited to the following:

(a) wilful disobedience of Title 37, Chapter 40, MCA
and/or the rules of the board;

{(b) alding or abetting 1n the practice of a sanitarian
a person not licensed to practice as a sanlitarian or a
person whose 1license has been suspended or revoked;

(c) failure to uphold Montana laws, rules and regulations
pertaining to environmental heaith:

{d}) obtaining other financial compensation for profes-
sional services than the compensation provided by the
employment contract;

(e) mentally or physically unable to engage in or act
in the professional status as practicing sanitarian;
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(f) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other drug or substance to the
extent that use impairs the user physically or mentally;
and
“(9)_any condition which impairs intellect or judgment
to the extent that the condition incapacitates the
person from the proper performance of professional duties.

(3} When a certificate of registration has been......

9. The board if proposing the amendment to define what is
meant by unprofessional conduct, incompetency and misconduct
as used in subsections (1) and (3) of section 37-40-311 MCA.

The rule implements the aforementioned section.

10. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Sanitarians, Lalonde Building, Helena, Montana 59601
no later than February 14, 1980.

11. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Sanitarians, Lalonde Building,
Helena, Montana 59601 no later than February 14, 1930.

12. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons directly affected by the proposed amend-
ments; from the Administrative Code Committee of the legislature;
from a governmental subdivision or agency; or from an associa-
tion having not less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been deter-
mined to be 12 based on the 125 licensees.

13. The authority of the board to make the proposed amend-~
ments is based on section 37-40-203 MCA. The sections which
the proposed amendments implement are listed after each proposed
amendment.

BOARD OF SANITARIANS
KENNETH B. READ, R.S., CHATIRMAN

DEPARTMENT OF PROFESS BYAL
AND OCCUPATIONWAL LICENSZING

Certified to the Secretary of State, January 8, 1980.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

IN THE MATTER OF THE

ADOPTION OF A RULE for the
determination of proximity to
a place of worship or a
school.

NOTICE OF PROPOSED ADQPT-
JON OF A RULE for the
determination of proximity
to a place of worship or a
school.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 18, 1980, the Department of Revenue proposes
to adopt a rule to specify the manner of determining proximity to
places of worship or schools for purposes of 1implementing
16-3-306, MCA.

2. The proposed rule provides aa follows:

RULE I DETERMINATION QF PROXIMITY TO PLACE OF WORSHIP OR
SCHOOL ~ (1) In order to determine if the provisions of 16-3-306,
MCA, are applicable, the department utilizes a two step
test:

(a) determination of street of location, and

(b) determination of distance between entrance doors.

(2)(a) A building is considered to be on each street that
abuts the building and appurtenant land. An alley is generally
not considered to be a street unless it is used by the general
public as a public thoroughfare for vehicular travel.

(b) If the proposed premises for liquor sales are not
located on the same street as a place of worship or school, the
provisions of 16-3-306, MCA, are not applicable. If the proposed
premises are on the same street, then the second step of the
test, provided for in subsection (3), is utilized.

(3)(a) If the proposed premises are on the same street, the
distance between entrance doors is measured by a geometric
stratght line, regardless of intervening property and buildings.
An entrance is considered to be a means of ingress to the premi-
ses generally used by the public.

(b) 1If the distance is more than 600 feet, the provisions of
16-3-306, MCA, are not applicable. If the distance is less than
or equal to 600 feet, Section 16-3-306, MCA applies.

3. The rule is proposed to implement 16-3.306, MCA. In par=
ticular the rule specifies the factors taken into account by the
Department in determining the street or streets on which a
building is located and the method of determining distance as
required by 16-3=-306, MCA.

4. Interested parties may submit their data, views, or argu-
ments concerning the proposed rule in writing no later than
February 16, 1980, to:
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Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Mt. 59601

5. If a person who is directly affected by the proposed rule
wishes to express his data, views, and arguments orally or in
writing at a public hearing, he must make written request for a
hearing and submit this request along with any written comments
he has to Laurence Weinberg at the address given in paragraph 4
above no later than February 16, 1980.

6., TIf the Department receives requests for a public hearing
on the proposed rule from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed rule; from
the Revenue Oversight Committee of the Legislature; from a
governmental subdivision or agency; or from an association having
not less than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent of
those persons directly affected has been determined to be 25 per-
sons based on the number of existing and potential licensees sub-
ject to 16-3-306, MCA.

7. Authority of the Department to make the proposed rule is
based on 16-1-303, MCA. The proposed rule implements 16-3-306,

MCA.
MARY Lé_ ATG

Department of,R

Certified to the Secretary of State 1-7-80
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA
IN THE MATTER OF THE
ADOPTION OF RULES

relating to the taxation
of gasohol

NOTICE OF PROPOSED ADOPTION OF
RULES relating to the taxation
of gasohol.

et et N

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 18, 1980, the Department of Revenue proposes
to adopt rules relating to the taxation of gasohol,

2. The proposed rules provide as follows:

RULE I TREATMENT OF GASOHOL (1) For the purposes of Title
15, chapter 70, part 2, reference to gasoline includes gasohol
(regardless of where produced and how produced), except for the
computation of the tax on gasohol meeting the definition of 15-
70=201(7), MCA. Gasoline in general is taxed at the rate spe-
cified in 15-70=-204(1), MCA, while gasohol as defined in
15=7-201(7), MCA, is taxed at the rate specified in 15-70-204(3)
MCA.

(2) In particular, a distributor of gasohol (regardless of
where produced and how produced) must meet all the requirements
specified for a distributor of gasoline.

RULE II AGRICULTURAL PRODUCTS (1) As used in the defini-
tion~ of gaschol (15-70-201, MCA), the term Tagricultural
products™ includes timber.

-RULE ITI ETHANOL CONTENT (1) A product consisting of 100%
anhydrous ethanol is not considered to be gasochol.

3. The rules are proposed to implement Chapter 576, Laws of
1979, relating to the taxation of gasohol.

Rule I is intended to make it clear that gasohol is treated
as gasoline for all purposes except computation of the tax under
15=-70-204, MCA, The special tax treatment is granted only to
that gasohol meeting the definition given by 15-70-201(7), MCA.
Rule II is selfwexplanatory. Rule III is designed to cover the
situation of production of only anhydrous ethanol. If the pure
product were treated as gasohol, the producer (such as a grain
farmer) would become a distributor under the definition of
15-70-201(6), MCA, and hence subject to all distributor
requirements. The Department believes it was not the intent of
the Legislature to subject such producers to the distributor
requirements. As a by=-product of Rule III, the use of pure
anhydrous enthanol as a fuel would escape taxation under Title
15, chapter 70, part 2. The Department considers this possibi-
lity not to be significant in the near future and would leave
resolution of the question to the 1981 Legislature. This
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approach would encourage gasohol production and as such comport
with the legislative intent.

4., Interested persons may submit their data, views, or argu-
ments concerning the proposed rules in writing no later than
February 16, 1980, to:

Laurence Weinberg
Legal Division
Department of Revenue
Mitchell Building
Helena, Montana 59601

5. If a person who 1is directly affected by the proposed
rules wishes to express his data, views, and arguments orally or
in writing at a public hearing, he must make written request for
a hearing and submit that request along with any written comments
he has to Laurence Weinberg at the address given in paragraph U
above no later than February 16, 1980.

6. If the department receives request for a public hearing
on the proposed rules from either 10% or 25, whichever is less,
of the persons directly affected; from the Revenue Oversight
Committee of the Leglslature; from a governmental subdivision or
agency; or from an association having not less than 25 members
who are directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been estimated to be 25 based upon the number of
persons potentially involved in the production of gasohol.

7. The authority of the department to make the proposed rule
is based on 15-70-104, MCA, The proposed rules implement
15-70-201 and 15-70-204, MCA.

Certified to the Secretary of State 1-8-80
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF RULE 48-2.10(2)=-5810020
concerning experience verifi-
cation for teacher certifica-
tion

In the matter of the
amendment of Rule 48=-2.10(2)-
510020, concerning experience
verification for teacher
certification

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. On February 16, 1980, the Board of Public Education
proposes to amend rule 48-2.10(2)-5S10020 which concerns experi-
ence verification for new applicants for teacher certificates.

2. The rule proposed to be amended provides as follows:

(1)-(3) Remain the same.

(4) When experience is required for a new certificate
applicant, the majority of the experience required must be
obtained In a school organization consistent with Montana's
K-12 pattern.

(5) When experience is required for a new certificate
applicant, experience gained prior to certificate eligibility
is not considered.

3. The rule is proposed to be amended to specify that
experience necessary for an administrative certificate must
include a working knowledge of the public schools and to
clarify that the Board can recognize only that teaching ex-
perience gained as a teacher as defined by State law.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment to Marjorie W.
King, Chairman of the Board of Public Education, 33 South
Last Chance Gulch, Helena, Montana 59601, no later than
February 14, 1980. Section 2-4-302.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Marjorie W. King, Chairman of the
Board of Public Education, 33 South Last Chance Gulch, Helena,
Montana 59601, no later than February 14, 1980. Section
2=-4-302.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10 percent or 25, which-
ever is less, of the persons who are directly affected by the
proposed amendment; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
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Notice of the hearing will be published in the Montana Admini-
strative Register. Ten percent of those persons directly af-
fected has been determined to be 150 persong based on the
average 1500 teachers and administrators seeking professional
certificates each year in Montana.

7. The authority of the agency to make the proposed
amendment is based on section 20-2-121, MCA and the rule imple-
ments sections 20-4-102 and 20-4-106, MCA.

MARJOPAE W, KING, CHAI
BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State January 8, 1980.
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BEFORE TEE LEPARTMENT OF HEALTH
AND ENVIRONMENTAL SCIENCES OF THE
STATE OF MONTANA

In the matter of the repeal of) NOTICE OF REPEAL OF ARM
Rules 16-2.2(2)-P2000 through ) 16-2,2(2)-P2000 through
P2050 and 16-2.2(2)-P2070 ) P2050 and 16-2.2(2)-P2070

through P2080 pertaining to ) through P2080, AND ADOPTION
the implementation of the ) OF ARM 16-2.2(2)-P2001
Montana Ernvironmental Policy ) through 2009, 16-2.2(2)-
Act; and the adoption of new ) P2011 through P2019, AND
rules I through XX implement- )} 16~2.2(2)-P2021 through
ing MEPA } P2022, NEW RULES IMPLEMENT-
) ING THE MONTANA ENVIRONMENTAL
) POLICY ACT

TO: All Interested Persons.

1. ©On July 26, 1979, the Department of Health and
Environmental Sciences published notice of proposed repeal of
ARM 16-2.2(2)-P2000, P2010, P2020, P2030, P2040, P2030, P2070,
and P2080 and adoption of new rules implementing the Montana
Environmental Policy Act, at page 763 of the 1979 Montana
Administrative Register, Issue No. 14. A public hearing was
held on August 30, 1979, at which time written and oral
testimony was taken. Written testimony was accepted until
September 14, 1979.

2. The department has repealed ARM 16-2.2(2)-P2000,
P2010, P2020, P2030, P2040, P2050, P2070, and P2080 which
are found on pages 16-20 through 16-20.N of the Administrative
Rules of Montana. The department has adopted the proposed
new rules implementing the Montana Environmental Policy Act
with changes. Except for the difference indicated below,
the text of the adopted rules is set forth in the Department
of State Lands'"Notice of Repeal of ARM 26-2.2(18)-P250-P2000,
P2020, and P2030, and Adoption of New Rules Implementing the
Montana Environmental Policy Act," incorporated herein, and
as set forth and beginning on page 88, Issue No. 1 of the
Montana Administrative Register, published on January 17, 1980:

The words "department" and "board" az used in the
Department of State Lands' Notice of Repeal and Adoption
means "Department of Health and Environmental Sciences" in
the adopted rules.

3. The comments received and the Department of Health
and Environmental Sciences' responses to those comments can
also be found in the Department of State Lands' "Notice of
Repeal of ARM 26-2.2(18)-P250-P2000, P2020, and P2030, and
Adoption of New Rules Tmpleénenting the Montana Environmental
Policy Act," incorporated herein, and as set forth and .
beginning on page 88, Issue No. 1 of the Montana Administrative
Register, published on January 17, 1980.
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4., The authority of the Department of Health and
Environmental Sciences to repeal and adopt the rules is
section 2-4-201 and section 2-15-112, MCA. The code
provisions implemented are Part 1, Chapter 1, Title 75
and section 75-1-201.

BY: é/fa gt

A. C. Knight, Director
Department of Health and
Environmental Sciences

Certified to the Secretary of State January 8 1980.

’
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE QF THE REPEAL

of rule 16-2.14(2)-514130 ) OF RULE 16-2.14(2)-514130
regulating dance halls and )

pleasure resorts )

T0O: All Interested Persons

1, On November 15, 1979, the department published notice
of a proposed repeal of rule 16-2.14(2)-514130 concerning regu=
lation of dance halls and pleasure resorts at page 1310 of the
1979 Montana Administrative Register, issue number 21,

2. The agency has repealed the rule as proposed.

3. No comments or testimony were received.

Hrh e b

A. C. KNIGHT, Director

Certified to the Secretary of State January 8, 19890
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF THE REPEAL
of rule 16-2,14(2)-514240 ) OF RULE 16-2.14(2)-514240
regarding nuisances )

TO: All Interested Persons

1. On November 15, 1979, the department published notice
of a proposed repeal of rule 16-2,14(2)~514240 concerning
nuisances at page 1312 of the 1979 Montana Administrative
Register, issue number 21,

2, The agency has repealed the rule as proposed,

3. No comments or testimony were received,

Petiegin”

A, C. KNIGHT, Director

Certified to the Secretary of State January 8, 1980
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF THE REPEAIL

of rule 16-2.14(2)-814250 ) OF RULE 16-2.14(2)-514250
regulating rummage and second- ) ’

hand clothing )

TO: All Interested Persons

1. On November 15, 1979, the department published notice
of a proposed repeal of rule 16-2.14(2)-514250 concerning regu-
lation of rummage and second-hand clothing at page 1311 of the
1979 Montana Administrative Register, issue number 21.

2. The agency has repealed the rule as proposed.

3. No comments or testimony were received,

fl"f//"-ty/Lf
A, C. KNIGHT, Director

Certified to the Secretary of State January 8, 1980
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the adoption
of New Rules 1 through 20
Tmplementing the Montana
Environmental Policy Act as
Noticed and Implemented by the
Department of State Lands

NOTICE OF ADOPTION OF
NEW RULES IMPLEMENTING
THE MONTANA ENVIRON-
MENTAL POLICY ACT

TO: All Interested Persons:

1. On July 26, 1979, the Department of Institutions
published notice of the adoption of new rules implementing
the Montana Environmental Policy Act. This was done in
Notice No. 20-32 found in the Montana Administrative Register,
issue number 14. A public hearing at which written and oral
testimony was taken was held on August 30, 1979, Written
testimony was accepted until September 14, 1979.

2. The comments received and the department's responses
to those comments are reviewed in the Notice of Repeal and
Adoption of similar rules by the Department of State Lands.
The Department of Institutions, along with other state
agencies, jointly adopts these rules and makes reference to
the adoption of the State Land's rules.

3. These rules may be found in the title of the
Department of State Lands and reference is made to those
rules on page 88 |, Issue 1, 1/17/80, of the Administrative
Rules of Montana.

4. The authorlty for the Department of Institutions
to adopt these rules is found in Section 2-4-201 MC

Department of Institutions

Certified to the Secretary of State January 8, 1980.
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BEFORE THF DEPARTMENT OF JUSTICE
FIRE MARSHAL BUREAU
OF THE
STATE OF MONTANA

In the matter of the repeal of ) NOTICE O! THE REPEAL OF RULES
rules pertaining to fire and ) pertaining to fire and life

life safety protection (ARM ) safety protection
23-2.10B(1)-51010) )

To: All Tnterested Persons:

L. On November 8, 1979, the Department of Justice, Fire Marshal
Bureau, published notice of a proposed repeal of rule ARM 23-2,10(1)-
$1010 as amended concerning fire and life safety protection at page
1465 of the 1979 Montana Administrative Register, issue number 22.

2. The agency has repcaled the rule as proposed.

3. No comments or testimony were r e'vg?.

MIKE GREELY
Attorney General

Certified to the Secretary of State January 8, 1980.
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BEFORE THE DEPARTMENT OF JUSTTCE
FIRE MARSHAL BUREAU
OF THE
STATE OF MONTANA

Tn the matter of amendment of NOTICE OF THE ADOPTION

)
Rule ARM 23-2.10B{1)-51030 ) OF A RULE,
concerning the adoption of the } Uniform Fire Code, 1979
Uniform Fire Code by reference } edition
To: All Interested Persons:
1. On November 8, 1979, the Department of Justice, Fire Marshal

Bureau, published notice of a proposed amendment to rule ARM 23-2.10B(1)-
$1030, concerning the adoption of the 1979 edition of the Uniform Fire
Code by reference at page 1463 of the 1979 Montana Administrative Register,
issue number 22,

2. The agency has adopted the rule as proposed.

3. No comments or testimony were

IKE GREELY
Attorney General

Certificd to the Secretafy of State January 8, 1980
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BEFORE THE DEPARTMENT OF STATE LANDS
AND THE BOARD OF LAND COMMISSIONERS OF
THE STATE OF MONTANA

In the matter of the repeal of) NOTICE OF REPLAL OF

Rules 26-2,2(18)-P250 through ) ARM 26-2.2(18)-P250 - P2000,
P2000, P2020, and P2030 per- ) P2020, AND P2030, AND ANOP-
taining to the implementation ) TION OF NEW RULES IMPLEMEN-
of the Montana Environmental ) TING THE MONTANA ENVIPON-
Policy Act; and the adoption ) MENTAL POLICY ACT

of new rules I through XX im- )

plementing MEPA }

TO: All Interested Persons

1. On July 26, 1979, the Department of State Lands and
Board of Land Commissioners published notice of proposed
repeal of ARM 26-2.2(18)-7T250 - P2000, P2020, and P2030 and
adoption ¢f new rules implementing the Montana Environmental
Policy Act. A public hearing at which written and oral
testimony was taken, was held on Auqust 30, 1979, Written
testimony was accepted until September 14, 1979.

2. The department and board has repealed ARM 26—
2.2(18)-P250 - P2000, P2020, and P2030, which are found on
page 26-14.2, and adopted the proposed new rules with
changes as indicated beginning on the next pacde.

3. The comments received and the department and hoard's
responses to those comments are sumnmarized immediately
following the rules (it should be noted that the numbering
of the adopted rules have been changed to comply with the
Secretary of State's recent directives, but for reasons of
convenience to commentators, comments have been organized
under the numbering system of the proposed rules).

RULE T POLICY STATEMENT CONCERNING MEPA RULES The
purpose of these rules is to implement GChapter 1, Title 75,
MCA, the Montana Environmental Policy Act (MFPA), through
the establishment of administrative procedures. In order to
fulfill the stated policy of that act, the department shall
conform to the following rules prior to reaching a final
decision on actions covered by MEPA. It must be noted that .
the act requires that state agencies comply with its terms
"to the fullest extent possible."

RULE II DEFINITION OF MEPA TERMS (1) "Cumulative
impact” means the impeet-en-the-envirenment-which-resutes
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from-the-ineremental-impaet-of-the-aetion-when-added-to
ether-pask-and-pregent-actiong;-and-£feasihle-and-reaseonably
foregceabie-future-aetionss incremental cumulation of impacts
on the human environment of the proposed action when considered

in conjunction with other past and present actjions related

to the proposed _action hy location or generic type. Related
future actions must also be considered when these actions are
under concur;ent consideration by any state agency through pre-

impact statement studies, separate impact statement evaluation,

or Eermlf Qroce531ng procedures.

______ (2) "Department" means the Montana Department of State
Lands.
(3) T"Emergency actions" include, but are not limited to:
{(a) projects undertaken, carried out, or approved by

the department to repair or restore property or facilities
damaged or destroyed as a result of a disaster when a disaster
has been declared by the Governor or other appropriate
government entity:

(b) emergency repairs to public service facilities
necessary to maintain service; or

(¢} projects, whether public or private, undertaken to
prevent or mitigate immediate threats to public health,
safety, welfare, or the environment.

(4) "Environmental impact statement" (EIS)} means the
detailed written statement required by section 75-1-201,
which may take several different forms:

{(a)} "Draft environmental impact statement"” means a
detailed written statement prepared to the fullest extent
posgible in accordance with section 75-1-201(2) (c¢), and Rule
V.

(b) "Final environmental impact statement" means a
written statement prepared to the fullest extent possible in
accordance with section 75-1-201 and Rule VIT and which
responds to substantive comments received on the draft
environmental impact statement.

(c) "Joint environmental impact statement" means an
EIS prepared jointly by more than one agency, either state
or federal, when the agencies are involved in the same or
closely related proposed action.

(5} "Environmental Quality Council" (EQC) means the
council established pursuant to Title 75, Chapter 1.
(6) "Human Environment" includes, but is not limited

to biological, physical, social, economic, cultural, and
aesthetic factors that interrelate to form the environment,

(7) "Lead agency" means the state agency that has
primary authority for committing the government to a course
of action having significant environmental impact or the
agency designated by the Governor to supervise the preparation
of a joint environmental impact statement,
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(8) "Preliminary environmental review" (PER) means a
brief written statement on a proposed action to determine
whether the action will significantly affect the quality of
the human environment and therefore requires a draft environ-
mental impact statement.

{9) "Programmatic review" is a general analysis of
related agency-initiated actions programs or policies, or
the continuance of a hroad policy or program which may
involve a series of future actions.

(Loy "“gggpﬁggxhlmpaquwmeans the affects an action
may have of stimulating, EEQBC ng, O{ilghib]tlﬂq nmpacts.
(11)  "State agency¥ or "agency" means an office,

commigsion, committee, board, department, council, division,
bureau, or scction of the executive branch of state govern-
ment .

RULE TII DETERMTNATION OF NECESSLITY FOR ENVIRONMENTAL
IMPACT ST (1) fr-determining-whether-ta-prepare
an-EiS;-the-Bépartment-of-State-bands-shalls

tay determine-under-subseetion-{6)-below-whether
the-propesat-is-ene-whichs

t:¥y rormalty-regquires-an-gis;

+it} rormally-dees-net-require-either-an-EiS-er
a-PERs-oF

+b¥ i+f-the-propesed-action-ta-net-covered-by-para-
graph-{ar-above-or-subsection-{4)-below;-prepare-a-PERs
ar

tey----iE-the-propesed-action-ta-in-eategory-+i}ytar{+
abever;-puk-tt-appears-that-ehere-are-speeiat-eireumstanees
which-may-ebviate-the-necegsiey-for-an-EiS;-prepave-a-FPER~

42¥ tf-the-propesed-action-ta-in-category-{ir{ar{tity
but-it-appeara-that-there-are-gpeetrai-sireumatances;-the
department-may-prepare-a-PER: The department shall prepare

a2 PER to determine whether an | PIS 1% nece%sary in the follow-—

ing °1tuatlons.
(a) when the proposed actlon 15 _one_ that normally

requires an EIS but,

action may not be a m

quality of the human

(b} when the proposed actlon is one that normally does

not require an EIS, but, begause of special circumstances,
ction may be at 'o;_one significantly affecting the
Guality of the human environment,

s not one required to _be listed under

(¢} the action
(6) below and it is not clear without preparation of a PER
the pggggggd a on is a major one §gﬂplflcant¥l
affecting the quality “of the human environment.

ment _shall prepare an EIS in the

follow1nq qltuatlons
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(a) when the proposed action is gne that normally
requires an EIS under (6) of the rule and there are ng
special circumstances; T
- (b) " when a PER indicates that an EIS is necessary; or
{c)  when the proposed action is so clearly a major
action of state government significantly affecting the
guality of the human envirgnment that no PER is necessSagy.

{3) The following are categories of actions which
normally require the preparation of an EIS:

(a) actions which may significantly affect environ-
mental attributes recognized as being endangered, fragile,
or in severely short supply;

{(b) actions which may be either significantly growth
inducing or growth inhibiting;

(c) actions which may substantially alter environ-
mental conditions in terms of quality or availability; or

(d) actions which will result in substantial cumula-
tive impacts.

(4) An EIS is not required for the following actions:

(a) administrative actions: routine, clerical or
similar functions of the department, including but not
limited to administrative procurements, contracts for
consulting services, and personnel actions;

(b) existing facilities: minor repairs, operations or
maintenance of existing equipment or facilities;
(¢) investigation and enforcement: data collection,

inspection of facilities, or enforcement of environmental
standards;

(d) non-discretionary actions: actions in which the
agency exercises no discretion, but rather acts upon a given
state of facts in a prescribed manner.

{ey ruire-makings--rules-promutgated-pursuant-to-ltaws

(5) If the PER shows a significant impact on the
quality
of the human environment, an EIS shall be prepared on that
action.

(6) The department shall maimtain adopt a list of
those activities or functions that fati-within-paragrephs
{i}+tar<tir-and-{irtar+4iiytbi-akever normally require an EIS
or do not require either an EIS or a PER. The-itst-shall
Be-maireained-—as-a-publie-document:--Cepreg-of-~the-liae
and-any-subsegquent-revisions-shall-be-sent-to-the-EQE-and
any-person-whe-has-requested-a-eopys-~Fhe-EQE-er-any-persen
may-reecommend-additiona-to~or-deletions-~Erem-the-tist
in accordance with rule-making procedures provided by the
Montana Administrative Procedure Act (Chapter 4, Title 2).
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RULE IV _PREPARATION OF PRELIMINARY ENVIRONMENTAL
REVIEW {17 "R PER shall Tnctude:

Ta) an adequate description of the proposed action,
including maps and graphs, if appropriate;

(b) an evaluation of the immediate, and cumulative,
and secondary impacts on the physical environment, through
the Use of checklist and a brief narrative, including where
appropriate: terrestrial and aguatic life and habitats;
water quality, quantity, and distribution; geology; soil
quality, stability, and moisture; vegetation cover, quantity
and guality; aesthetics; air quality; unique, endangered,
fragile, or limited cnvironmental resources; historical and
archaeological sites; and demands on environmental resources
of land, water, air and enerqgy;:

(c) an evaluatlon of the immediate, ard cumulativg,
and secondary impacts on human population in the area to he
affected by the proposed action, through the use of a
checklist and brief narrative, including where appropriate:
social structures and mores, cultural uniqueness and diver-
sity, access to and quality of recreational and wilderness
activities, local and state tax base and tax revenues,
agricultural or industrial production, human health, quan-
tity and distribution of community and personal income,
transportation networks and traffic flows, guantity and
distribution of employment, distribution and density of
population and housing, demands for government services,
industrial and commercial activity, and locally adopted
environmental plans and goals;

. (d} a listing of other agencies or groups that have
been contacted or which may have overlapping jurisdiction;
(e} the names of those individuals or groups contri-

buting to and responsible for compiling the PER.

(2) A PER is a public document and may be inspected
upon request by any person. Any person may obtain a copy of
a PER by making a request to the department. The department
may give public notice of the avallability of the PER and
may distribute it. The department shall submit a copy of
each completed PER to the EQC.

RULE V PREPARATION;-CONYENT7-ANB-BEISTRIBUFION-OF

BNVIRONMENTAL- TMPACT-SFAPEMENTS PREPARATION AND LONTENTS OF

DRAFT ENVIRONMENTAL STATEMENTS +i}--Preparation-and-contents
ef-draft-EiS: 1If required by Rule III or Rule IV, the
department shall prepare a draft environmental impact
statement which shall include:

4a¥ (1) a description of the nature and objectives of
the proposed action;
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+b}(2) a description of the current environmental con-
ditions in the area significantly affected by the proposed
action, including maps and charts, where appropriate;

te¥(3) a description of the impacts on the gquality of
the human environment by the proposed action including: =~
" 4#¥(a) the factors listed in Rule IV(1l)(h) and (c),
where appropriate:

+++}(b) primary, secondary, and cumulative impacts;

4113y (¢) potential growth inducing or growth inhi-
biting impacts;

{iv} (d) irreversible and irretrievable commitments of
environmental resources, including land, air, water and
enerqgy;

4vr(e) economic and environmental benefits and costs
of the proposed action (if a benefit-cost analysis is
considered for the proposed action, it shall be incorporated
by reference or appended to the statement to aid in eval-
uating the environmental consequences);

4vi}(f) the relationship between local short-term uses
of man's environment with the effects on maintenance and
enhancement of the long-term productivity of the environ-
ment;

{vii)(g) additional or secondary impacts at the local
or area level, if any;

+d> (4) a description of reasonable alternative actions
that could be taken by the department;

te¥(5) the proposed agency decision on the proposed
action, 1f appropriate;

+£¥(6) source material used in the preparation of the
draft EIS; and;
4g+(7) the names of those individuals or groups

responsible for compiling the draft EIS and the names of
those individuals or groups contrituting to the EIS=; and
+h}+(8) a summary as required by Rule XT(3).

{2y DPistributien-ef-Brafe-FF5+- RULE VI ADOPTION OF
DRAFT ENVIRONMENTAL TMPACT STATEMENT AS FINAL Fetiowing

preparation-of-the-draft-EIS-tn-necordance—with-subseection
{ir-ef-this-rute;—~the-department-shati-diastribute-ecopies
to-the-Governor;-EQE€y-apprepriate-toeaiy-gtate-and-federat
ageneies;-the-appticant-whose-project-is-being-evatuated
by-the-EiS§y-and-thoae-members-ef-the-publie-who-reguese
itr-~-Fhe-department-ahati-send-a-copy-of-onty-the-summary
te-persens-who-regquest-tt-onltyr-~For-purposes-of-distribution
to-the-pubiiey-the-department-shatl-maintatn-a-matiing
tiae-sf-any-persons-er~groupa-whoe-have-raguested-to-be
piaced-on-tha-list-for-raeceipt-of-either-the-EIS-er-aummary,
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ta}(l) Depending upon the nature and number of substan-

tive comments received in response to the draft envirgnmen-
tal impact statement, the draft statement may suffice. 1In
this casc, the department shall submit one copy of all
comments or a summary of a representative sample of comments
received in response to the draft statement to the Governor,
EQC, the applicant whose project is being evaluated in the
ETS, and all commentators. The department shall determine

whether a final LTS is necessary within 30 days of the close

of "the comment period on the draft EIS.

k¥ (2) "1If the departmént determines that a final ETIS
is not necessary, it may make a final decision on the
proposced action no sooner than fifteen (15) days after
complying with paragraph-+2¥<{a¥y subsection (1) above. The
department shall also include with the comments notice of
its decision not to prepare a final EIS and a statement
describing its proposed course of action. The applicant
whose project is being evaluated in the EIS may reguest an
extension of this fifteen (15) day period in order to respond
to the written comments that have been received.

43> Preparacion-and-eonkents-of-fina¥-EIS- RULE
VII PREPARATION AND CONTENTS OF FINAL ENVIRONMENTAT, IMPACT
AT TE A final environmental impact statement shall
include:

ta¥r (1) a summary of major conclusions and supporting
information from the draft EIS and the responses to substan-
tive comments received on the draft EIS, stating specifically
where such conclusions and information were changed from
those which appeared in the draft;

+b¥(2) a list of all sources of written and oral
comments on the draft EIS, including those obtained at
public hearings, and, unless impractical, the text of
comments received by the department (in all cases, a re-
presentative sample of comments shall be included);

{e¥(3) the department's responses to substantive
comments (thesc responses shall include an evaluation of the
comments received and a disposition of the issues involved);

td} (4) data, information, and explanations ohtained
subsequent to circulation of the draft;

te¥(5) the department's rccommendatlon for the final
agency decision on the proposed action, where appropriate;

{43 time-iimits-and-diaeribution-reguirements-of
envireonmental-impact-staktementar RULE VIIT TIME LIMITS AND
DISTRIBUTION OF ENVIRONMENTAL IMPACT STATEMEN?%

T 4a¥ (1) Following preparation of a fzma* draft EIS, the
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department shall distribute copies to the Governor, EQC,
appropriate state and federal agencies, the applicant, and
persons who submitted-eomments-en-er-reeceived a-eopy
ef-the-draft-BI5;-and-other-membera-ef-the-pubiier-upon
regquestr- have requested copies.

£k} (2) The listed transmittal date to the Governor 'and
the EQC shall not be earlier than the date that the draft
EIS is mailed to other agencies, organizations, and indivi-
duals. The department shall allow 30 days for reply; provided
that the department may extend this perlod up to an addltlonal

reasenabie peried-of-etime for good cause. No extension
which is otherwise prohibited by law may be granted.

tey(3) After the time period for comment on the draft
EIS has expired, a copy of all written commentg received by
the department shall be sent to the applicant whose project
is being evaluated in the EIS., The applicant shall be
advised that he has a reasonable time to respond in writing
to the comments received by the department on the draft EIS
and that the applicant’'s written response must be received
before a final EIS can be prepared and circulated. The
applicant may waive his right to respond to the comments on
the draft EIS,

td} (4) No action which requires the preparation of a
final EIS shall be taken sooner than 45 days after the
transmittal date of the draft EIS to the Governor and EQC.

te}r(5) Except as provided in paresgraph-<t2r{b}-ef
this-rute; Rule VI(2) a final decision may not be made on
the proposed action being evaluated in the EIS after
until 15 days have expired from the date of transmittal of
the final EIS to the Governor and EQC. The listed trans-
mittal date to the Governor and EQC shall not be earlier
than the date that the final EIS is mailed to other agencies,
organizations, and individuals.

{£} (6) Following preparation of a final EIS, the
department shall distribute copies to the Governor, EQC,
appropriate state and federal agencies, the applicant,
persons who_submitted comments on or recéived a copy of
thé ET5, and other mémbers of the publicy upon request,

{5} Reecord-ef-Beeision---At-the-time-of-its-deersiony
the-department-ahati-make-a-written-reeord-ef-the-deeigion
stating-how-the-final-Bi5-was-eonsidered-and-used-in-ita
deeision-makings

t6r(7) Avartabiliey-of-written-eemmentsr All written
comments received on an EIS, including written responses
received from the applicant, shall be made available to the
public upon request.
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+7¥(8) himieaeieps-en-aetionsr Until an agency reaches
its final decision on the proposed action, no actien con-
cerning the proposal shall be taken which would:

(a) have an adverse environmental impact; or

(b) limit the choice of reasonable alternatlves, in-
cluding the no-action alternative.

48} Suppiements: RULE IX SUPPLEMENTS TO ENVIRON-
MENTAL IMPACT STATEMENTS +a%(1) The department shall”
prepare supplements to either draft or final environmental
impact statements if:

++¥(a) the department or the applicant makes substantial
changes in the proposed action; or

£%%}(b) there are significant new circumstances,
discovered prior to final agency decision, including information
bearing on the proposed action or its impactss which change
the basis for decision.

T 4B¥ (277 'the Same time periods applicable to draft and

final EISs specified in Rules VI and VIII apply to the

circulation and review of supplements.

$9} Ineorperatien-by-referance-and-adeptions RULE X
INCORPORATION BY REFERENCE AND ADOPTION +a}(l) The depart-
ment shall adopt and incorporate by reference as part of a
draft EIS all or any part of the information, conclusions,
comments, and responses to comments contained in an existing
EIS which has been previously or is being contemporaneously
prepared pursuant to the Montana Environmental Policy Act or
the National Environmental Policy Act if:

42} (a) the department determines that the existing EIS
covers an action paralleling or closely related to the
action proposed by the department or the applicant;

43} (b) the department determines, on the basis of its
own independent evaluation, that the information contained
in the existing ETS has been accurately presented; and

4x3:¥ (c) the department determines that the information
contained Iin the existing EIS is applicable to the action
currently being considered.

+k)(2) ¢he A summary of the existing EIS7 or the

portion adopted or lncorporated by reference; and a Tist of

places where the full text is available shall be ¢irculated

as a part of thé EIS and treated as part of the EIS for all
purposes, including, if required, preparation of a final

EIS. Heveverjy-where-reproduetion-ef-the-adopted-or-incor-
peorated-portions-ef-a-previousty~prepared-EF5-wouid-be
prohibitivety-expeansive-becausa-of-the-voltume-of-the-material
inveivedy—the-department-may-summarize—tha-content-of-the
adepted-or-incsrperated-information-if-the-previons-gEs
has-been-egirentated-and-the-agency-ttsta-the-piaces-where
the-futi-text-af-che-ndoptead-or-incorporated-EfS-ta-navaiiabte
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for-inapection---Furthermere;-the-department-shati-net
be-reguired-to-send-copien-of-the-extsting~EIiS-ta-persens
whe~have-previeualy-reeceived-the-adopted-or-inenrporated
EIf-frem-the-department-or-fvom-any-other-state-or-£federal
ageney-which-prepared-the-exigseing-EIS+

{ter if-the-tncorperated-EiS-dees—not-adeguately
aasess-ati-af-the-impacta-ef-a-proposed-action-as-reguired
by-these-ruies;-an-addendum-shati-be-prapared-in-comptianece
with-this~rates

44} (3) If all or any part of an existing EIS is adopted
or 1ncorporated by reference, the department shall prepare
an addendum as part of the draft EIS. The addendum shall
include as a minimum:

4+¥(a) a description of the specific action to be
taken; and

t4+%¥ (b) any impacts, alternatives, or other items that
were not covered in the original statement.

4+e¥(4) The department shall take full responsibility
for the ecentenmts portions of the previous EIS+ adopted or
incorporated. If the department disagrees with certain
portions of the previous EIS, the points of disagreement
shall be specifically discussed in the addendum.

$£}(5) No material may be adopted or incorporated by
reference unlegs it is reasonably available for inspection
by interested persons within the time allowed for comment.

(6) Where part of an existing EIS or contemporaneously
prepared EIS 1s incorporate y reference, that part incor-
porated shall include sufficient material fo insure the part
incorporated will be considered in the context it was pre-
sented in the original EIS.

<+6) hengthry-format-and-summarys RULE XI LENGTH,

FORMAT AND SUMMARY OF ENVIRONMENTAL IMPACT STATEMENT h
’ fa%(l) The recommended maximum length of the text of

either a draft or final EIS is 150 pages. For an EIS on a
complex proposal the recommended maximum length is 300
pages.

4B} (2) An EIS shall be written in plain and concise
language.

fe¥(3) #f-the-Eif~ia-long-mand-compiex; The department
shall prepare with the draft er and final EIS a brief summary
which shall be available for distribution separate from the
EIS. ZIf-a-summary-is- preparedT-tt_mggkgumgézy shall describe:

f+¥({a) the proposed action being evaluated by the EIS,
the impacts, and the alternatives;

t++¥ (b} areas of controversy and major conclusions;
and

t+i+} (c) the department's proposed decision, when
dpproprlate.
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RULE XII INTERAGENCY COOPERATION When it is lead
agency, the dépatrtment may reguest the participation in
preparation of an EIS of other state agencies which have
special expertise in areas which should be addressed in the
EIS. When participation of the department is requested
under this rule, it shall make a good-faith effort to participate
in the EIS as requested, with its expenses for participation
in the EIS paid by the agency collecting the EIS fee if one
is collected.

RULE ¥% XTIT JOINT ENVIRONMENTAL IMPACT STATEMENTS
(1) bead-agerey- 1f another state agency 4also has juris-
diction over a project, proposal, or major state action
which may will have a 51qn1f1cant impact on the quality of
the human environment and is clearly the lead agency, the
department shall cooperate with the lead agency in the
preparation of a joint EIS. If the department is clearly
the lead agency, it shall be responsible for coordinating
the preparation of the EIS as required by this rule. When
two or more agencies have jurisdiction over the same project,
proposal or major state action and lead agency status cannot
be resolved, the department shall request a determination
from the Governor. The department shall resolve the lead
agency question or submit 1t to the Governor within 15 days
of complete appllcatlon.

{7} Fartierpation---When-it-is-iead-ageney;-—the
department-may-request-the-participation-of-othar-state
ageneies-whieh-have-~special-expertise-in-areas-which-ahoutd
be-addreasgsed-in-the-EIS5+--When-participation-of-the-department
ia-regqueated-under-this-rute;-it-shati-make-a-geod-£fatth
effore-to-participate-in-the-HIS-as-requested;-with-ita
expenses-for-participatien-in-the-BiS-patd-by-the-ageney
eolleceting-the-MEPA-fee-if-one-i9-eoltactedr

13} (2) Federal-and-tecat-agenetesr The department
shall cooperate with federal and local agencies in preparing
EISs. This cooperation may include:

(a) joint environmental research studies,
(b) joint public hearings, or
(¢) joint environmental impact statements. (When

federal laws have EIS requirements, the department may
shall, when practical and expedient, cooperate in fulfilling
the requirements of the federal as well as the state laws so
that one document will comply with all applicable laws.)=s

RULE ¥#F% XIV PREPARATION, CONTENT AND DISTRIBUTION OF
A PROGRAMMATIC REVIEW (1} If the department Is contemplating
a series of agency- initiated actions, programs, or policies
which in part or in total will constitute a major state
action significantly affecting the quality of the human
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environment, the department may prepare a programmatic
review discussing the impacts of the series of actions.

(2) The programmatic review shall include, as a minimum,
a concise, analytical discussion of alternatives and the
cumulative environmental effects of these alternatives.

(3) The time limits specified for digtribution and
tribution of programmatic reviews.

(4) While work on a programmatic EIS is in progress,
the department may not take major state actions covered by
the program in that interim period unless such action:

(a) 1is part of an ongoinag program;

(b) is justified independently of the program; or

(c) will not prejudice the ultimate decision on the
program, Interim action prejudices the ultimate decision on
the program when it tends to determine subsequent development
or foreclose reasonable alternatives.

(3) Actions taken under this subsection (4) shall be
accompanied by an EIS, if required.

Rule V¥ XV GPEC:AE-RURBS-APPLICABLE-PO-CERTAEN
MEPA-GITOATIONS <1} Emergeneiesr EMERGENCIES The depart-
ment may take or permit action having a significant impact
on the quality of the human environment in an emergency
situation without preparing an EIS. Within 30 days following
initiation of the action, the department shall notify the
Governor and the EQC as to the need for such action and the
impacts and results of it. Emergency actions shall be
limited to those actions immediately necessary to control

the immediate impacts of the emergency.

{2}y Eonfidemkiatieys RULE XVI CONFIDENTIALITY Infor-
mation declared confidential by state law or by an order of
a court shall be excluded from a PER and EIS. The agency
shall briefly state the general topic of the confidential
information excluded.

43} Resolutien-of-statutery-eenfiietss RULE XVII
RESQLUTION OF STATUTQRY CONFLICTS If conflicting provisions
of other state laws prevent the department from fully complying
with these-rulesa this subchapter, the department shall
notify the Governor and EQC of the nature of the conflict
and shall suggest a proposed course of action that will
enable the department to comply to the fullest extent possible
with the provigions of MEPA. mrd This modification shall be
prepared within 45 days of decision on the project, proposal,
or major state action.
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{4y Piseiesurer RULE XVIIT DISCLOSURE No person who
has a financial interest in the outcome of the project may
contract with the department for the preparation of an EIS
or any portion thereof. Persons contracting with the
department in the preparation of an EIS must execute a
disclosure statement, in affidavit form prepared by the
department, demonstrating compliance with this prohibition.

RULE ¥¥ XIX PUBLIC HEARINGS (1) When a public hearing
is held on an EIS, the department shall advise the applicant
whose project is being evaluated in the EIS, persons who
have submitted comments on the draft EIS, and persons who
received a copy of the draft EIS of the date and location of
the hearing and that the applicant shall have an opportunity
to respond to all oral comments received at the hearing.

The department shall also issue a news release to radio

stations and newspapers of general circulation in
to be affectéd by the proposalz prior to the hearing. 1If
the newspaper articles pursuant to these news releases do
not appear, the department shall cause a legal notice to
appear 1n a newspaper ot general circulation in the area to
DPe affected. The néws release and noticCe shall advise thc
public a5 to the naturé of testimony it wishes to receive
at _the hqgrlgg_ The applicant may respond orally at the
conclusion of the hearing and in writing at a later date.
The hearing shall be held after the draft EIS has been
circulated and prior to preparation of the final EIS.

(2) The department shall hold a public hearing whern
if requested within 20 days of issuance of the draft EIS by
either:

(a) 10% or 25, whichever 1s less, of the persons who
will be directly affected by the proposed action, or

(b) by another agency which has jurisdiction over the
action, or

(c) an association having not less than 25 members who
will be directly affected. Instances of doubt shall be
resolved in favor of holding a public hearing.

(3) No person may give testimony at the hearing as a

representatlve of a participating agency. Such a representaf

tive may, however, At the discretion of the hearln officer,
ay g

give a statement regarding his or her agency's authority on

procedures and answer questions_ from the public.

RULE XX RETROACTIVE APPLICATION OF THE MEPA RULES
AMENDMENTS These amended rules adopted to lmplement MEPA
apply te-ati-appiieatiens-pending-at-the-time-these-rutes
are-pdopted-by-the-department;-provided —that-the-procedures
eutlined-herein-may-not-be-used-to-detay-the-preparation
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@f—an—EiSuin—pfeparatien-at—!he—time—the—ru}es—are—adepted:
to all gpplications filed after the effective date of these

amendments and to all applications for which a draft E1S

has not been filed with the Governor prior to the effective

date of these amendments.

The following are summaries of the comments received
and the Department's response to those comments:

RULE I POLICY STATEMENT CONCERNING MEPA RULES

No comments received.

RULE II DEFINITIONS

(1) COMMENT: Add a "(1)(d) which reads emergency
repairs to any facility to prevent economic losses or dis-
locations" so that emergency provisions cover situations
such as a fire at a refinery, natural gas plant, grain
elevator, flour mill, etc.

RESPONSE: Most situations similar to the examples
given are no longer in the purview of the state permitting
process. Where no state action ig involved, MEPA would
clearly not apply and no additional emergency exclusion
would be necessary in the rules. The proposal is therefore
rejected.

(2) COMMENT: Amend (2) to read: " (2) Human environ-
ment means those factors bearing directly upon the public
health, welfare and safety, including but not limited to
biological, physical, social, economic, cultural and
esthetic factors.”

RESPONSE: Public health, welfare, and safety are a
subset of the bioclogical, physical, social, economic,
cultural, and aesthetic factors listed in the proposed
definition, While health, safety and welfare are speci-
fically mentioned in MEPA, it is apparent that these con-
cerns are not the primary focus of MEPA, any more than are
the other concerns mentioned. The definition proposed
covers all of the concerns of MEPA without focusing on any
one of them. The proposal is therefore rejected.

(3) COMMENT: The definition of human environment is
written in a way that would reguire compliance with MEPA
procedures in cases where only the economic or social
environment is likely to be affected. The definition used
in the CEQ regulations implementing the National Environ-
mental Policy Act should be adopted.
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RESPONSE: There is nothing in the definition of "human
environment” that implies compliance with MEPA procedures is
mandatory only when the economic or social environment is
affected, Compliance with MEPA procedures is required when
a state action having a significant impact on the human
environment is contemplated, whether significance of that
irpact is determined through interrelated impacts involving
all components of the human environment or through impact on
an individual component listed in the definition., The
proponsal is thercfore rejected.

(4) COMMENT: The word "substantive" in (4)(6) should
be deleted as it provides too much latitude to the agency to
ignore comments to the EIS. An EIS is in the nature of a
rule making and, under Montana law, all comments to rule-
makings must be responded to. The agency has no latitude to
refuse to respond to any comments.

Response: First, the EIS process is not, under the
law, the same as rule-making. Second, a substantive comment
is one that elicits an agency response. Many comments
expressing opinions or preferences neither reqguire nor
anticipate an agency response. Still other comments may
delve into philosophical issues beyond the scope of the EIS
under consideration. The redundancy achieved with such
phrases as "comment noted" or "no response necessary" or the
repetition of the agency response to the same comment from
numercus sources should be eliminated in an effort to stream-
line the EIS process. The proposal is therefore rejected.

(5) COMMENT: Several commentators suggested that the
definition of cumulative impact in (7) is too broad and
vague. One suggested eliminating the definition. Other
suggested modification,

RESPONSE: Cumulative impacts must be addressed so that
a state agency can "fulfill the responsibilities of each
generation as trustee of the environment of succeeding
generations" 751103 (2) (¢) (iv). "Therefore, simply deleting
the definition is not an acceptable approach. The definition
has been altered to be more explicit and incorporate most of
the suqgestions of fered.

(6) COMMENT: This rule should contain a definition of
“secondary impacts™.

RESPONSE: Since "cumulative™ and "secondary" are not
synonomous, a definition of "secondary impact" similar to
the one suggested has been included in order to distinguish
between the terms.
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RULE III DETERMINATION OF NECESSITY FOR ENVIRONMENTAL
IMPACT STATEMENT

(1) COMMENT: Paragraph (1) (b) and (c) and (2} are
ambiguous and don't adequately define those situations where
the preparation of a PER is required or advisable. Also,
the term "special circumstances" is not defined and yet is
determinative of whether a PER is required.

RESPONSE: Subsections (1) and (2) have been rewritten
to eliminate ambiguity. The term "special circumstances”
includes factors which cannot reasonably be foreseen.
Therefore the term cannot be more specifically defined.

(2) COMMENT: Paragraph (3)(a) and (c¢) are too sub-
jective and could be simplified by combining (a) and (c).

RESPONSE: Because (a) and (¢} involve separate concepts
and because the language proposed by the commentator is so
general as to provide almost no objective criteria, the
comment has been rejected.

(3) COMMENT: Delete (3)(d) which states that an LIS
will normally be required if the action will result in
substantial cumulative impacts since any significant impact
will be covered by an EIS and the definition of "cumulative
impact" could be construed as broadening the EIS into
infinity.

RESPONSE: The comment has been rejected because "any
significant impact" may not naturally include substantial
cumulative impacts. The inclusion of (3)(d) assures that an
EIS will be done on an action if it will result in substan-
tial cumulative impacts.

(4) COMMENT: Section (3) should be expanded to
include: (e) actions which may generate additional or
secondary impacts which may have direct or indirect local,
statewide or regional implications: (g) actions which may
have irreversible environmental effects; and (h) actions
which are likely to be precedent setting or controversial.

RESPONSE: The comment proposing the inclugion of
(3) (b) is rejected because it expands the scope of the LIS
requirement and many times will be included within other
categories of (3).

The comment proposing the inclusion of (3) (g) is rejected

since it is already covered by (3). Also, not all irreversi-
ble impacts are significant.
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The inclusion of (3)(f) is rejected since regional and
?gatewide implications are implicity included in (b) and
).
The inclusion of (3)(e) is rejected because it is
already covered in (3)(b).

(5) COMMENTS: 1In (4)(e), rulemaking should not be
totally excluded from EIS requirements as proposed, Section
75-1-201(c) MCA requires an EIS on proposed rules because a
rule is legislation and because a rule may be a major state
action having a significant impact on the human environment.
Also, the fact that legislature rejected bills in 1977 and
1979 which would have excluded legislation and rulemaking
from the MEPA process indicates intention of legislature
that major rulemaking proposals be subject to the MEPA
process. However, a full-blown EIS is not required on rule-
making. An abbreviated document describing the proposed
rule and its effect on the environment and those to be
affected would suffice. Also, adoption of rules required by
federal government should be excluded.

RESPONSE: Commentators, although not in accord on
reasoning, were unamious in requesting that the rulemaking
exemption be eliminated. The comment is therefore accepted
and the exception has been eliminated.

(6) COMMENT: Subsection (5) should read as follows:
"If the PER shows a significant negative impact on the
human environment an environmental impact statement shail
may be prepared on that action.”

RESPONSE: This comment is rejected because MEPA requires
that an EIS must be done if the PER shows that there will be
a significant impact on the quality of the human enviromment.

(7) COMMENT: Subsection (6) requires too much for-
mality and could hamper additions or deletions of actions to
lists which normally require or do not require an EIS.

RESPONSE: This comment has been rejected because the
lists developed under (6) constitute rules under the APA.

(8) COMMENT: Section (6) should provide the criteria
for making additions and deletions to lists of activities
that fall within sections (1)(a)(i) and (1) (a)(ii).

RESPONSE: This comment has been rejected because the
criteria used for making additions or deletions developed
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under (6) can be adequately discussed at the rulemaking
hearings on adoption of the tests.

(9) COMMENT: Lists of activities which normally
require or do not require an EIS should be adopted as a
rule.

RESPONSE: This comment has been accepted and the rule
corrected accordingly.

(10) COMMENT: A new section which sets time limits of
department determination as to whether a PER or EIS is
necessary.

RESPONSE: Time limits for action on a permit application
are set by the statutes under which the applications are
submitted. These time limits supercede MEPA time provisions
(see Kadillak v. Anconda Co., et al, 36 St. Rep. 1820) and
render further limitations unnecessary. The comment is
therefore rejected.

RULE IV DPREPARATION OF PRELIMINARY ENVIRONMENTAL REVIEW

(1) COMMENT: Combine paragraph (1) (b) and (¢) into
one subsection (b). In (1) (b), replace the phrase "physical
environment" with "human environment" in (1) (b).

RESPONSE: The first suggestion would substitute one
subsection (b) containing all the criteria presently listed
in subsecticons (b) and (¢) and would combine the term
"physical environment" of subsection (b) and the term "human
population” of subsection (¢) into one term "human environ-
ment." This would represent no substantive change. The
present division into two subsections is a natural division
into two subject areas which serve to make the rule more
readable. The proposed changes are rejected.

(2) COMMENT: The qualifications of the contributors
to the PER should be given in the PER.

RESPONSE: The purpose of the PER is to allow the
agency to determine whether an EIS is necessary. It is an
internal document prepared by agency personnel. Qualifi-
cations of contributors are already known by the agency.
The comment is therefore rejected.

(3) COMMENT: PERs should be opened up to public
participation and comment.
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RESPONSE: By Rule III(5) the function of a PER is to
determine if the proposed action will have a significant
impact on the human environment. Thus the requirement of
MEPA is met. PERs are internal decision-making documents
that are not specifically required by MEPA. They are designed
to require that an agency document its decision whether an
EIS is required and to streamline the implementation of MEPA
by ensuring that an EIS is done only for actions ''signifi-
cantly affecting the quality of the human environment.'
Section 75-1-201 MCA. Rule IV (2) recognizes PERs as public
documents and provide that the agency may give public notice
of and distribute a PER. The comment is therefore rejected.

(4) COMMENT: Paragraph (1)(d) should require the PER
to include a list of other agencies with overlapping authority
along with a citation to their authority plus a list of
"permits, licenses and approvals' required for the proposed
action and require the agency preparing the PER must consult
with other agencies possessing jurisdiction and expertise.

RESPONSE: A list of statutory and regulatory authority
and "permits, licenses, and approvals" is outside the scope
of the PER, the purpose of which is to determine whether the
proposed action is a major one significantly affecting the
human environment. MEPA requires inter-agency consultation
only in the preparation of an EIS. However, agencies do
consult with other agencies when necessary and do not when
it is not benefiecial. An across-the-board consultation
requirement would not be beneficial. The comment is therefore
rejected.

(5) COMMENT: Paragraph (1)(c) (and possibly (1) (b)
although not specifically mentioned) should include an
evaluation of the secondary impacts along with immediate and
cumulative impacts.

RESPONSE: Both IV(1l)(b) and (1l)(c) are amended to
require an evaluation of secondary impacts because an EIS
(Rule V (3)(b) requires an assessment of "primary, secondary,
and cumulative impacts'.

(6) COMMENT: Eliminate the criteria "access to and
quality of recreational and wilderness activities' from

(1)(c).

RESPONSE: These criteria represent potential impacts
that may significantly affect '"the quality of the human
environment™ (75-1-201 (2)(c¢) and, therefore, are properly
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included as one of the criteria to be congidered in a PER.
The comment is therefore rejected.

(7) COMMENT: Although the definition of a "preliminary
environmental review" has been changed to a "brief written
statement", this intent is not reflected in Rule IV. The
new rule does not differ in any respect from the old rule,
and upon review, it can he seen that the requirements con-
tained within the rule are not conducive to a "brief written
statement".

RESPONSE: Rule IV has been changed from the existing
rules by the addition of the phrase "an evaluation. . .,
through the use of a checklist and a brief narrative. .
in both (1) (b) and (c¢). This format is now used by several
agencies and the length of PERs has been considerably
reduced over those written in past years. A brief narrative
is included in the PER usually only for those impacts identi-
fied as being major in the checklist of evaluation criteria
listed in Rule IV (1) (b) and (c). The comment is therefore
rejected.

(8) COMMENT: Reword (2) to provide that an individual
may review a copy of the PER "in the courthouse of the
county in which a project is to be located" or obtain a copy
from the agency for cost. The suggested wording would
eliminate the provision that an agency may give public
notice of and distribute a PER, and the requirement that the
agency submit a copy to EQC.

RESPONSE: Obtaining a PER upon request makes the
document sufficiently available to the public. Submitting a
copy of the PER to EQC is well within the intent of MEPA in
establishing the EQC. The comment is therefore rejected.

(9) COMMENT: Rule IV does not guarantee the protection
of confidentiality of proprietary information.

RESPONSE: Rule VIII (2) provides that: "Information
declared confidential by state law or by an order of a court
shall be excluded from a PER and EIS." This provision

protects confidential information and balances Section 9 and
10 of Article II, 1972 Constitution of Montana and reflects
statutory law under which state agencies operate. The
comment is therefore rejected.

RULE V PREPARATION, CONTENT, AND DISTRIBUTION OF
ENVIRONMENTAL IMPACT STATEMENTS

(1) COMMENT: Paragraph (1) (c) should be modified to
reflect subsection (2) where a summary is required.
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RESPONSE: The department agrees. The rule has been
amended accordingly.

(2) COMMENT: Where a cost-benefit analysis is used,
its methodology should be disclosed.

RESPONSE: This proposal has been rejected because its
acceptance would unnecessarily extend the length of the EIS.
When the methodology is questioned, it c¢an be provided and
considered in the final EIS.

(3) COMMENT: Subparagraph (1) (c) (vi) is unclear as it
does not define "enhancement" of the environment and there
is an implication that man can improve nature's productive
ability.

RESPONSE: The subparagraph commented upon is but one
part of the rule setting forth the matter that is to be
included in a draft EIS. The subject requirement is a
statutory requirement as set forth at 75-1-201(2) (c) (iv).
The commentator's implication regarding man's inability to
increase nature's productivity with artificial means is
inappropriate in this instance as MEPA requires a considera-
tion of these matters. The comment is therefore rejected.

(4) COMMENT: Delete (1) {(¢)(vii) as there is no defini-
tion of "secondary" or "cumulative" with the possible result
of a broadening of the scope of an EIS.

RESPONSE: A narrower definition has been provided in
Rule II. The comment is therefore rejected.

(5) COMMENT: The proposed wording in (1) (d) is improper
and illegal because the agency must look at all alternatives,
not just those available to the agency. A bill with language
similar to the wording of this rule was killed by a recent
legislature.

RESPONSE: The action of the legislature in rejecting a
proposed bill is subject to a variety of interpretations,
none of which reach the level of statutory requirement.

State agencies may make rules to implement MEPA. So long
these rules are within the authgrity of MEPA, reasonable in
their requirements, and not prohibited by or in conflict
with other state law, they are valid exercises of admini-
strative authority. When the reviewer has a different view
as to alternatives, those may be addressed in comments to
the DEIS and in the FEIS, The comment is therefore rejected.
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COMMENT: In (1) (f), the only source material to be
used is that which is acceptable, and the agency must make a
good-faith effort to obtain all available scientifically
prepared source material.

RESPONSE: This sets forth as a requirement for in-
clusion in the draft enviornmental impact statement a list-
ing of the source material used in the preparation of that
document. If a reviewer of a draft feels that improper
source material was used or that source material was over-
looked and should be included, that person has the oppor-
tunity to comment on and provide the information during the
comment period. The comment is therefore rejected.

(7) COMMENT: The new rules must contain the quali-
fications of persons compiling and contributing to an EIS.

RESPONSE: Requiring listing of qualifications does
nothing to assist in preparation or evaluation of the EIS.
The listing of the name of the compiler or preparer of the
draft, the names of individuals or groups contributing to
the draft EIS and the EIS provide the information necessary
to evaluate the level of professional input in any EIS. The
comment is therefore rejected.

(8) COMMENT: There should be clarification of the
circumstances under which substative responses to comments
will be required.

RESPONSE: The proposed language (not repeated here)
permits as much, if not more, subjective determination than
the rule as presently written. The comment is therefore
rejected.

(9) COMMENT: A charge should be required for distri-
bution of a DEIS to members of the public and copies of the
DETIS made available at the local county courthouse for
public imspection.

RESPONSE: The costs of printing and postage presently
are an insignificant portion of the preparation of most
DEIS's. Where these costs become significant, agencies have
sufficient authority to charge those who want copies of a
DEIS.

Requiring placement of copies in a county courthouse
serves no purpose as there is no official repository for
documents of this type. The department cannot regulate
county clerk and recorders by rule. The result would be
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inconsistent treatment of the documents by the variogus
counties with no assurance the public would have access to
them. The comment is therefore rejected.

(10) COMMENT: There should be a deadline for deter-
mination that a FETS is not necessary.

RESPONSE: The department agrees. A 30 day time period
has been included.

(11) COMMENT: When an agency determines that a final
LTS is not necessary, there should be a maximum time limit
set for making that final decision. The suggestion provided
is that 30 days or within the applicable statutory review
period is a sufficient time for making a final decision in
this instance.

RESPONSE: The legislation under which a permit is
issued sets the time limit for decision. The comment is
therefore rejected.

(12) COMMENT: Subsection (2} should be amended to
provide that the final decision may be appealed.

RESPONSE: The comment is unclear as to what action is
to be appealable, what body or party might appeal the action,
or to whom appeal should be allowable. The statutes under
which final decisions may or may not be appealed provide the
legisltature's decision on appealability. The comment is
therefore rejected.

(13) COMMENT: Suggested modifications to subsection
(3) are to provide an agency with greater discretion in the
preparation of the FEIS.

RESPONSE: The subsection as drafted provides an agency
with sufficient discretion in the preparation of the FEIS -
some commenters feel too much. The comment 1s therefore
rejected.

(14) COMMENT: An agency should not be burdened with
selecting "substantive" comments and providing a "represen-
tative" sample; thus, all responses should be provided to
all commentators. In addition, the requirement is too sub-
jective and gives illegal latitude to a department in its
determination of which comments merit response.

RESPONSE: MEPA does not reguire a written response to
every comment. The comments received may not always relate

Montana Administrative Register 1-1/17/80



-111-

to the project under consideration, the environmental impact
under consideration, or even the state agency that is holding
the hearing. In addition, some comments are placed on the
record for the purpose of position only and may be rhetorical
in nature. To include these comments in the final EIS is to
increase unnecessarily the staff workload and the length of
the EIS. Further, the comments themselves are available for
review at the agency's office should a person wish to review
them. The comment is therefore rejected.

(15) COMMENT: The following should be added to paragraph
(3)(b): "In all cases, the qualifications of those in
dividuals contributing factual data or giving expert opinions
shall be included."

RESPONSE: The comment is rejected for the reasons set
forth in the response to comment #7 to this rule.

(16) COMMENT: A requirement that all acceptable and
relevant data and information available prior to distribution
of the draft and not used in the draft must be included in
the final should be added to (3)(d).

RESPONSE: Commentator anticipates that all information
available prior to distribution of the draft that is acceptable
and relevant should be utilized in a final EIS. To do so in
each instance would increase the length of an EIS considerably.
It would unnecessarily repeat information that had been
provided in other impact statements. It also introduces a
level of subjectivity into the process without guidelines or
standards which would further complicate and confuse the EIS
preparation process, The commentator's apparent fear and
complaint are that agencies do not always include all source
material that is available., This is a decision of the
agency. Also, a reason for having the source material
listed in the draft EIS is that commentators may provide
further source material or comments on the adequacy of
source material utilized. The comment is therefore rejected.

(17) COMMENT: The inclusion of the agency's final
decision on the proposed action, as provided in subsection
(e), should not be part of the EIS.

RESPONSE: The final decision is made after distribution
of the final EIS, Therefore, subsection (e) has been modified
to provide that an agency recommendation may be included in
the final EIS, where appropriate.
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(18) COMMENT: The copies should be made available to
government agencies, the applicant, and in the courthouse of
the affected county, with others to be purchased from the
agency at cost,

RESPONSE: The comment is rejected for the reasons set
fourth in comment #9 to this rule.

(19) COMMENT: The open-ended time limit for a draft
EIS will provide conflict with federal EIS's when a joint
EIS is being prepared.

RESPONSE: The open-ended time frame allows for coor-
dination with federal agencies. In most cases, the crucial
time limitation is the permit decision-making rather than
the draft time frame. That permit time frame cannot be
changed by these rules. The comment is therefore rejected.

(20) COMMENT: fThere are typographical errors in this
rule which make understanding subsections (a} (b) (c) and (4)
difficult. Subsection (a) should be related to a draft EIS
in the first sentence and that (b)(c) and (d) be clarified
to indicate that they apply to the draft EIS and not to a
final EIS.

RESPONSE: This rule has been modified in paragraph (a)
to speak directly to the DEIS, The actions under (b) follow
those of (a) and apply to the DEIS not the FEIS. A new
paragraph (f) is added to address distribution of the FEIS,
Also, paragraph (e) has been clarified.

(21) COMMENT: A necessity hearing should be required
where a department desires to extend the time for comment
from those receiving a copy of the final EIS.

RESPONSE: The adoption of this suggestion would further
increase the time available for reply to the environmental
impact statement. A necessity hearing would require adequate
notice, a time for hearing, and a time for preparation of
the decision from the hearing. During these activities, the
reply period would be held open in order to provide fairness
to all parties. Because of the potential for increased
delay, the comment is rejected.

(22) COMMENT: The present 60 day time limit should be
maintained in (4) (b) because it provides a "“cut and dried"
deadline, a reasonable time for comment, eliminates loop-
holes, and delay, and unreasonable expense, and will not bog
down projects.
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RESPONSE: The department agrees. The rule has been
amended to provide 30~day comment period with a 30-day
extension for cause,

(23) COMMENT: Paragraph (4)(b) permits unnecessary
delay and suggests that the draft should be submitted to the
governor and EQC at the same time it is mailed to others.
Further, a maximum of 15 days following the comment period
should be set for heginnning action on preparation of a
final EIS and a maximum of 90 days to complete a final EIS.

RESPONSE: The draft is to be submitted to the governor
and the EQC at the same time as it is submitted to others.
That is the purpose of the wording in (b). Further, it is
the design of this subsection (b) to assure that the starting
date for comment is the same for all parties. Thus, no one
would have an argument or claim that they were short-changed
in their comment period. Time limits for preparation of the
final EIS are provided in the permitting statute. The
comment 1s therefore rejected.

(24) COMMENT: In (4)(b) there is no "triggering
mechanism" for extension of the original 30-day response
period. Proposed wording is as follows ". . .shall extend
this period by 30 days upon request by any affected party
and for. . ."

RESPONSE: The comment is accepted. The triggering
mechanism has been included but it has not been limited to
application by affected parties.

(25) COMMENT: Paragraph (4) (b) allows for unnecessary
delay. The maximum number of days following the comment
period should he set for beginning action and a 90-day
maximum should be set for completion of a final EIS.

RESPONSE: This comment is rejected for the reasons set
forth in the response to comments #22 and #23.

(26) COMMENT: Delete requirement for stating how the
EIS was considered and used in decision-making (5), as being
outside the scope of MEPA, and as being precluded by legis-
lative action.

RESPONSE: The department agrees because MEPA has been
interpreted by the executive hoard as procedural. The
proposed rule may be inconsistent with this interpretation.
Subsection (5) has been deleted.

(27) COMMENT: The record of decigion provided for in
(5) should be more inclusive and explicit.
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RESPONSE: The record of decision requirement has been
deleted. The proposal is therefore rejected.

(28) COMMENT: The written comments on an EIS should be
on file at the affected county courthouse gr available from
the agency for a printing and postage charge.

RESPONSE: As written, the rule reqguires the EIS
comuents be available upon request. Each agency may determine
whether a charge is necessary. The statutory responsibilities
of county officers do not include filing of EIS's or comments
thereon. The agency cannot regulate county clerk and records
by rule. There is nothing to prevent a county officer from
requesting and keeping on file an EIS or comments thereon.

(29) COMMENT: Delete the no-action alternative in
subsection (7).

RESPONSE: No reason was given for the comment. To
delete this alternative is to unnecessarily restrict an
agency's possible choice of decisions. The propesal is
therefore rejected.

(30) COMMENT: There is potential conflict between
specific statutory requirements and the limitations set
forth in this subsection.

RESPONSE: No modification of the subsection is ne-
cessary. Where a specific statutory requirement exists,
that requirement overrides the MEPA rules and will be
adhered to by a state agency (see Kadillak v. Anaconda Co.,
et al., supra).

(31) COMMENT: Supplements to an EIS due to new cir-
cumstances should be required only when the new circum-
stances change the basis for the decision and only when
discovered prior to implementation of the final agency
decision.

RESPONSE: The department agrees. The proposed changes
have been implemented.

(32) COMMENT: There are no time periods incorporated
for the final EIS. Thus, there are no time periods for
supplements.

RESPONSE: Rule V{4) contains time limits for FEISs.
The comment is therefore rejected.

(33) COMMENT: Subparagraph (8) (a) (i) implies an agency

has authority to make changes in the applicant's proposed
action under provisions of MEPA rather than other state law.
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RESPONSE: While the comment is well-founded, this
provision or statement provides that where the agency does
have authority and does make a substantial change in the
proposed action, then a supplement must be prepared in the
same manner as if and when the applicant makes a substantial
change. This subsection is not designed to allow the agency
to require such changes. The comment is therefore rejected.

(34) COMMENT: As written, subsection (9) permits
incorporation of information out of its original context.
This should not be allowed.

RESPONSE: The department agrees. The rule has been
modified by adding to (a) ''where a part of an existing EIS
or contemporaneously prepared EIS is incorporated by reference,
that part incorporated shall include sufficient material to
insure the part incorporated will be considered in the
context it was presented in the original EIS."

(35) COMMENT: The legislature considered and did not
accept a bill that would achieve the effect as this subsection
(9), thus, it should be carefully reviewed before adoption.

RESPONSE: See response to Comment #5.

(36) COMMENT: While the provision may help eliminate
some duplication in the EIS process, it must be made clear
that the portions incorporated pursuant to (9) are subject
to comment by the public and must be responded to by the
department,

RESPONSE: No response is needed in this instance as no
changes are requested. It is a comment for emphasis. The
agency would anticipate comment to the material placed in
the EIS and also responding to and correcting them where
necessary.

However, in subsection (9)(e), the responsibility which
the agency accepts is full responsibility for the portions
of the previous EIS as adopted by the agency, not for each
and everything not adopted. The wording of (e) has been
changed to reflect this.

(37) COMMENT: Provision for incorporation of information
from other than existing EIS's in (9)(a) should be made as
this would help streamline the EIS process.

RESPONSE: The purpose of listing source material in an
EIS is to provide knowledge of the location of information
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used in an EIS. The reason for incorporation is to present
material that has heen addressed previously for EIS purposes.
Information in sources other than EISs, while of value in
the preparation of an EIS, is unlikely to have been compiled
to address the same or similar issue presented in the EIS.
The comment is therefore rejected.

(33) COMMENT: In (9)(b), the agency should have the
option of 'circulating a previous EIS or listing the places
such EIS may be found rather than being required to do both,
Thus, the word "and"™ should be stricken in the second
sentence and replaced by "or".

RESPONSE: To effectively implement this suggestion the
comment period for DEISs would need to be extended, thereby
lengthening the EIS process. The comment is therefore
rejected.

(39) COMMENT: Paragraph (9)(c) is not necessary so
long as paragraph (9)(d}) requires an addendum. Thus,
delete (c).

Response: The department agrees. Paragraph (9) (¢) has
been deleted.

(40) COMMENT: Subsection (10) should require a summary
for each EIS.

RESPONSE: The department agrees. The change has heen
incorporated. To conform with earlier changes, the language
has been changed to indicate that a summary must be prepared
for both draft and final EISs.

(41) COMMENT: Include an additional subsection reading
as follows: "All matters stated as fact in an EIS must be
supported with citations to professionally acceptable docu-
mentation. All matters which are not supported with such
citations shall be stated as statements of opinion".

RESPONSE: The purpose of the requirement of listing of
source material is to provide that the matters of fact in an
EIS are supported by documentation. To include a subsection
such as this is alsp to increase possibility for subjective
determination as there are no ¢riteria for what is pro-
fessional or acceptable in this proposal. The objections
stated by this commenter may also be addressed and it is the
purpose of a review period and comment period for such
comments and objections to be addressed and presented to the
preparing agency. To add them at this point is to unneces-
sarily complicate the EIS process. The comment is therefore
rejected.
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(42) COMMENT: It should he emphasized these are guide-
lines only and standards ¢f adequacy should be provided.

RESPONSE: The policy of MEPA as set forth in section
75-1-103 provides the guidelines necessary for these rules.
This policy has been made part of these rules in Rule I.
Except for page limitations, the provisions of this sub-
section are requirements, not guidelines.

(43) COMMENT: The provision for inclusion of a summary
of the adopted or incorporated material should be broadened
to allow circulation of the summary when the EIS adopted or
incorporated is available at certain listed places.

RESPONSE: The department agrees. Along the same
lines, adoption or incorporation by reference does not occur
when the text ig included. Therefore, the provision for
incorporation or adoption hy including the full text has
been completely eliminated.

RULE VI JOINT ENVIRONMENTAL IMPACT STATEMENTS

(1) COMMENT: 1In the first sentence of (1), strike
put "will" in its place.

may

RESPONSE: The proposed change appears to be closer to
the intent of the legislature in 75-1201(2) (c). The pro-
posed change has been incorporated.

(2) COMMENT: In the first sentence of (2), strike
"may" and insert "shall."

RESPONSE: The proposed language would require the lead
agency to request participation of other agencies in draf-
ting the EIS. The lead agency may, however, have similar
expertise on its own staff and therefore not need to involve
other agencies. Of course, consultation with other agencies
is required in 75-1-201(3). The proposed change is re-
jected; however, language indicating that this provision
applies to preparation rather than consultation has been
added and the subsection has been removed from the joint EIS
rule and has been made a separate rule (Rule XII).

(3) COMMENT: 1In the parenthetical sentence in (3) (c),
delete "may" and replace it with "shall."

RESPONSE: The proposed change would require state
agencies to engage in joint EISs with federal agencies.
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This could result in delays when the federal EIS process
takes longer than the state process. Also, this is im-
possible when the federal process would take lgnger than the
state permitting statute allows. Similarly, joint studies
and hearings may not be possible. However, use of the word
"may" was not intended tqg allow agencies to aveid joint
preparation where it is possible and advantageous. There-
fore, the phrase "shall when pratical and expedient" has
been substituted.

(4) COMMENT: At the end of (1) add a sentence re-
quiring agency determination within 15 days or governor
determination within 30 days in order to protect the public
from inter-agency disputes.

RESPONSE: The department agrees. However, it cannot
control the Governor's office by rule. Therefore, only the
15-day requirement has been added.

(5) COMMENT: The mandatory cooperation requirement of
(1) and the permissive provision of (2) are inconsistent.

RESPONSE: Subparagraph (1) applies when this agency
has jurisdiction over a project. Subparagraph (2) reguires
only a good faith effort of agencies that have no juris-
diction. Language has been added to (2} to clarify the
distinction. See new Rule XII.

Rule VII PREPARATION, CONTENT AND DISTRIBUTION OF A
PROGRAMMATIC REVIEW

(1) COMMENT: 1Include rulemaking within the scope of
the programmatic rule.

RESPONSE: The question of EISs on rulemaking is being
considered in Rule III., The proposed language therefore has
not been incorporated in Rule VII.

(2) COMMENT: The term "major action of state govern-
ment significantly affecting the human envirponment" should
be defined.

RESPONSE: The term is not defined in MEPA, by the
Montana Supreme Court, or in the recently adopted federal
CEQ rules. In Rule III, the department lists those actions
which definitely are within or without the purview of the
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term. This case-hy-case determination, due to the many
variables involved, has been deemed the best approach. The
comment is therefore rejected.

{3) COMMENT: The improved time limits of Rule V (5)
should be made to apply to the distribution of programmatic
reviews.

RESPONSE: The published draft contained a typogra-
phical error. "Rule V (5]" has heen changed to "Rule V
(4)." Language has been added to clarify that the time
limits of Rule V (4) apply to both distribution and comment
on programmatic reviews.

(4) COMMENT: Because oftentimes the most important
environmental decisions are made at the programmatic or
regional level, programmatics or regionals should be man-
datory and should address cumulative impacts, impacts common
to a series of actions, and the overall impact of the program.

RESPONSE: Programmatics and regionals are often ex-
temely expensive. However, in most instances the fee bill
is not applicable. Where there is also no appropriation for
preparation of the document, the department cannot prepare
such a document. Therefore, the discretionary language has
been retained. However, the language describing the contents
of the document has been incorporated.

RULE VITII SPECIAL RULES APPLICABLE TO CERTAIN MEPA
SITUATIONS

(1) COMMENT: In subsection (1), the word "immediate"
should be stricken.

RESPONSE: MEPA requires agency compliance "to the
fullest extent possible." Only immediately necessary actions
should be exempt from the EIS process. The language has
been changed accordingly.

(2) COMMENT: In subsection (2), the confidentiality
of proprietary information should be protected.

RESPONSE: There is no legal authority under state law
to allow this. The comment is therefore rejected.

(3) COMMENT: In subsection (2), a person should not
be required to go to court to establish confidentiality. He
should be able to claim it and make the challenger go to
court to get the information.
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RESPONSE: The whole concept of the public's consti-
tutional right to know is based on placing the burden of
proving confidentiality on the party claiming it. The
comment is rejected.

{(4) COMMENT: In gubsection (3) it is unclear as to
what must be prepared within 45 days.

RESPONSE: The department agrees. Language indicating
that the notice must be prepared within 45 days has been
added.

(5) COMMENT: Subsection (3) should require that the
Environmental Quality Council be notified of any conflicting
provisions under any statutory conflicts.

RESPONSE: The department agrees. Appropriate language
has been added.

(6) COMMENT: Subsection (4) should require that
disclosure of direct financial interests only be made.

RESPONSE: Any financial interest, direct or indirect,
could lead to the affects sought to be prohibited. The
comment is therefore rejected.

(7) COMMENT: MEPA contains no authorization for
subsection (4).

RESPONSE: The authority to ensure that impact state-
ments as prepared by unbiased personnel is implied from the
impact statement requirement itself and from Title 2, Chapter
2, Part 1. It should be noted that the federal CEQ rules
contain a similar requirement.

RULE IX PUBLIC HEARINGS

(1) COMMENTS: Subsection (2)(c¢) should be deleted and
(a) and (h) should be limited to only those in the immediate
area.

RESPONSE: Allowing only those in the immediate area to
request a public hearing violates the purpose of MEPA,
Inclusion of (2)(c) is consistent with hearing requirements
of the APA. The comment is therefore rejected.

(2) COMMENT: The public hearing should be held within
60 days of preparation of the EIS.
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RESPONSE: No reason was given for the proposed limita-
tion. The statute under which a permit is issued contains
the time frames for agency action on the application. The
commment is therefore rejected.

(3) COMMENT: The request for a public hearing should
be required to be made within 15 days of the EIS draft.

RESPONSE: The department agrees that a time limit
should be set. Fifteen days is too short a time for a
complex EIS. A 20 day time limit has been added.

(4) COMMENT: Use of the term "applicant whose project
is being evaluated in the EIS' could lead to an interpre-
tation that only EISs on permit applications require hear-
ings.

RESPONSE: Subsection (2) controls when a hearing is
required. The comment is therefore rejected.

(5) COMMENT: A scoping process should be included in
the rules.

RESPONSE: The concept of scoping requires public input
on the adequacy of the EIS before drafting the DEIS. The
purpose is to ensure that all issues that the public is
concerned about are addressed and to allow those issues
about which the public is not concerned to receive less
attention. The concept is rejected for several reasons.
First, public input is provided for on the DEIS. Scoping
hearings might be required 2 or 3 times if the proposal
changes in its initial stages, as it frequently does.
Second, it is doubtful that a public scoping meeting would
result in narrowing of the issues. Third, informal scoping
already occurs, even though no formal public hearings are
held. FPor those reasons the comment is rejected.

(6) COMMENT: The agency should be required to adver-
tise the hearing on radio and in the newspaper - once weekly
for 3 consecutive weeks before the hearing.

RESPONSE: Qften the statutory time frames under which
the permit is issued do not allow this long a period for
public notice. The department agrees that newspaper and
radio notice is beneficial. Therefore, public notice
lanquage has been added.

(7) COMMENT: Time limits for comments at the Hearing
should be set for not more than 3 to 5 minutes.
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RESPONSE: The agency should receive the maximum amount
of testimony in the time alloted for the hearing. The time
allotment for each person must he set by the hearings officer
for each hearing, depending on the number of participants.
The comment is therefore rejected.

(8) COMMENT: Hearings should be required to be held
at a time and place most convenient to the public - not
during mid-day.

RESPONSE: While in most instances an evening hearing
is preferable to the public, there are exceptions. Hearings
officers should be given the discretion to determine the
time and place best suited for the hearing. Therefore, a
hard and fast rule requiring evening hearings has been
rejected.

(9) COMMENT: Both emotional and technical testimony
should be considered on the draft -~ but only non-technical
testimony should be taken at the hearing.

RESPONSE: The purpose of the public hearing is to
receive public testimony regarding the sufficiency of the
ETS. Technical testimony relevant to this issue cannot be
excluded. The comment is therefore rejected.

(10) COMMENT: The agency should furnish guidelines to
what it wants to hear from the public.

RESPONSE: The department agrees. Language reguiring
the press release or notice to state what nature of testi-
mony it wishes to receive has been added.

(11) COMMENT: No effected agency representative should
be allowed to give testimony from the floor.

RESPONSE: The department agrees that no representative
of an agency participating in preparation of the EIS should
be allowed to testify. Language to this effect has been
added.

(12) COMMENT: A transcript should he furnished to all
persons who attend the hearing or request one.

RESPONSE: Transcript preparation is extremely costly
and time consuming. The department relies on notes and
tapes rather than a transcription. All comments are summariz-
ed and responded to in the final EIS, which is available on
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request. Because FEIS are also costly, they are sent only
to those who reguest them. Persons attending the hearing
may easily request them. The proposal is therefore rejected.

(13) COMMENT: The agency's findings from the hearing
should be published in the same newspaper in which the
hearing notice was published.

RESPONSE: The agency's findings, which in most cases
are too lengthy for publication, are published in the final
EIS, which is available to the public. The comment is
therefore rejected.

RULE X RETROACTIVE APPLICATION OF THE MEPA RULES

(1) COMMENT: The rule should be changed to read that
the revised rules do not apply to applications pending at
the time of adoption to avoid confusion.

RESPONSE: The department agrees. The language has
been amended to provide that these amendments do not apply
to any EIS for which the draft has been filed prior to the
effective date of these amendments.

(2) COMMENT: This rule should be deleted because
which applications these rules apply to is a matter of law,
not rule.

RESPONSE: An agency has authority to include such a
provision. The comment is therefore rejected.

4. The authority for the rules is section 2-4-201 and

2-15«112 MCA.

Yems uerry, Jr., mm1551oner
Department of $fate Lands

Certified to the Secretary of State January 7, 1980.
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BEFOREF THE BOARD AND DEPARTMENT OF NATURAL
RESQURCES AND CONSERVATION OF
THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF THE REPEAL OF ARM
Rules 36-2.2(6)-P200 through ) 36-2.2(6)~P200 through 36-
P280, except 36-2.2(6)-P260, ) 22(6)-P280, except 36-2.2(6)-
pertaining to the implementation) 260, AND THE ADOPTION OF

of the Montana Environmental ) NFW RULINS I THROUGH ¥X
Policy Act; and the adoption of ) IMPLEMENTING THE MOMNTANA
new rules I through XX implemen-) FNVIRONMENTAL POLICY ACT
ting MEPA )

TO: All TInterested Persons

1. ©On July 26, 1979, the Board and Department of Natural
Resources and Conservation published notice of a proposed repeal
of ARM 36-2,2(6)-P200 through 36-22(6)-P280, with the exception
of 36-2.2(6)P260, the fee bill rule, and a proposed adop-
tion of new rules implementing the Montana Fnvironmental Policy
Act at page 780 of the 1979 Montana Administrative Register,
issuc number 14. A public hearing was held on August 30, 1979,
at which time written and oral testimony was taken. Written
testimony was accepted until September 14, 1979.

2. The department has repealed ARM 36-2.2(6)-P200 through
36-22(6)~-P280, with the exception of 36-22(6)-P260, as proposed,
The department has adopted the vroposed new rules implementing
the Montana Environmental Policy Act with changes. Except for
the difference indicated below, the text of the adopted rules
is set forth in the Department of State Tands' "Notice of Repeal
of ARM 26-2.2(18)-P250 - P2000, P2020, and P2030, and adoption
of new rules implementing the Mentana Fnvironmental Policy BAct™
incorporated herein by reference and beginning on page B8 of the
Montana Administrative Register, issue number 1, published on
January 17, 1980,

Rule II (2) is changed to read in the adopted rules:

"(2) T"Department" means the Montana Department of Natural
Resources and Conservation.,”

(3) The comments received and the Department of Natural
Resources and Conservation's responses to those comments can
also be found in the Department of State lLands' "Notice of Re-
peal of ARM 26~2,2(18)-P250 - P2000, P2020, and P2030, and
adoption of new rules implementing the Montana Fnvironmental
Policy Pct" incorporated herein by reference and beginning on
page 88 of the Montana Administrative Pegister, issue number 1,
published on January 17, 1980.

(4) The authority of the Department of Natural Resources
and Conservation to repeal and adopt the rules is Section 2-4-201,
MCA, and Section 2-15-112, MCA. The statutes implemented are
Part 1, Chapter 1, Title 75, MCA, and fection 75-~1-201, MCA.
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Fed J. Déney, Difector

Department of Natural Resources
and Conservation

32 South Twing

Helena, Montana 59601

Certified to the Secretary of State 1980.

;
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF PHARMACISTS

In the Matter of the Amendments NOTICE OF AMENDMENTS OF

)
of 40-3.78(6)~S7820 concerning ) ARM 40-~3.78(6)-57820 BOARD
definitions; 40-3.78(6)-S7830 ) DEFINITION; 40-3.78(6)-
concerning equipment and require- ) 57830 SET AND APPROVE RE-
ments; 40-3.78(6)-57840 concern- ) QUIREMENTS AND STANDARDS
ing inspections and prescriptions;) - EQUIPMENT AND REQUIRE-
40-3.78(6)~57870 concerning re- ) MENTS; 40-3.78(6)-57840
gquirements and standards for ) SET AND APPROVE REQUIRIE-
vending machines; 40-3.78(6)~57880) MENTS AND STANDARDS -
concerning explosive chemicals; ) INSPECTIONS AND PRESCRIP-

40-3.78(6)~878010 concerning
copies of prescriptions; 40-
3.78(6)-878B020 concerning label-
ing; 40~3.78(6)~S78040 concerning
internship regulations, subsec-
tions (2) (a),(e),(h), (4) (b),

(5) (1), (6)Y(ay, (1), (7)(a),(8)
(b), (d) and (f); 40-3.78(6)-
578050 concerning hospital re-
Gquirements and standards sub-
sections (2) (a) (1) &(ii),(3){(a),
(b) (1), (1i), (iii), (4),(a) (1)

and (iii), (b) (ii) & (v),(c) (i1) APPROVE REQUIREMENTS AKD
(ab) & (ad), (@) (1) (ab), (d) (iii), STANDARDS - LABELING; 40-

) TIONS; 40~3.78(6)~87870
)
)
)
)
)
)
)
)
)
)
)
)
)
(e) (1) & (ii), (f) including sub- ) 3.78(6)-S78040 SET AND
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

SET AND APPROVE REQUIRE-
MENTS AND STANDARDS -
VENDING MACHINES; 40-
3.78(6)-57880 SET AND
APPROVE REQUIREMENTS AND
STANDARDS - EXPLOSIVE
CHEMICALS; 40-3.78(6)~
S$78010 SET AND APPROVE
REQUIREMENTS AWD STANDARDS
- COPY OF PRESCRIPTION;
40-3.78(6)-578020 SET AND

sections under (f), (g9) (i) & (ii), APPROVE REQUIREMENTS AND
(h) (1i) & (iii), (i) in its STANDARDS - INTERNSHIP
entirety, (5) (1) (ab), (6) (1) (i1) & REGULATIONS; 40-3.78(6)-
(iii); 40-3.78(6)-578070 sub- 878050 SET AND APPROVE
sections (2),(4),(5),(6),(7), REQUIREMENTS AND STANDARDS
(8)Y,(9),(10), (1), (12),(13), (), - HOSPITAL; 40-3.78(6)~
(), (d), (¢) concerning granting 578070 LICENSING - GRANT
and issuing licenses; 40-3.73(6)- AND ISSUE LICENSES; 40-
S78090 concerning suspension and 3.78(6)-578090 LEGAL 5US-
revocation; 40-3.78(6)-578100, PENSION AND REVOCATION;
subsection (4) (iii) (ad), (5) (a) 40-3.78(6)-578100 AMEND-
and (9) (a) concerning améendments MENTS T¢ DANGERQUS DRUG
to the Dangerous Drug Act and ACT, REGISTRATION: and
registration; and adoption of a ADOPTION OF A NEW RULE
new rule setting a fee schedule. 40-3.78(6)-578065 FEE
SCHEDULE
TO: All Interested Persons:

1. ©On November 29, 1979, the Board of Pharmacists publish-
ed a notice of proposed amendments and an adoption in the above
entitled matter at page 1466 through 1483, 1979 Montana Adminis-
trative Register, Issue number 22.

2. The hoard has amended and adopted the rules as proposed
with the following exceptions:

Rule 40-3.78(6)-578070 subsections (11) and (12);
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Rule 40~3.78(6)~-878065 subsections (¢) and (d) under (3)
and subsections (5),(7) and (8). These subsections are not
being acted upon at this time in response to a letter from the
Administrative Code Committee in which they question the author-
ity of the board for adopting the fees referred to in the sub-
sections stated above.

The committee also questioned the statutory authority of
the board for the $10 fee to conduct research and the $10 fee
to analyze dangerous drugs, under Rule 40-3.78(6)~578100 sub-
section (5)(a). The two particular fees are already part of
the rule and were not proposed for change in the notice. The
board has determined that any change or deletion in the two
fees would require another notice and is therefore adopting the
rule as proposed. The board will again review the two fees and
those referred to in the two rules above after the Code Committee
has met and communicated its opinion to the board.

3. No other comments or testimony were received. The
reasons for the amendments and adoption are as stated in the
notice,

BOARD OF PHARMACISTS
JAMES CARLSON, R.Ph., PRESIDENT

BY:
ED CARNEY% RECT
DEPARTMENT OF PROFESSION
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, January 8, 1980.
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STATE OF MONTANA
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING
BEFORE THE BOARD OF PUBLIC ACCOUNTANTS

In the matter of the amendment) NOTICE OF AMENDMENT OF

of ARM 40-3.94(6)-S9420 sub- ) ARM 40-3.94(6)-59420 RULES
sections (9) and (10) concern-) OF PROFESSIONAL CONDUCT
ing rules of professional }

conduct. )

TO: All Interested Persons:

1. On November 29, 1979, the Board of Public Accountants
published a notice of proposed amendment of ARM 40-3.94(6)-
59420 subsections (9) and {(10) concerning rules of professional
conduct at pages 1484 and 1485, 1979 Montana Aéministrative
Register, issued number 22.

2. The board has amended the rule exactly as proposed.

3. No comments or testimony were received.

BOARD OF PUBLIC ACCOUNTANTS
SHERMAN VELTKAMP, C.P.A.,
CHAIRMAN

BY: ,;:C‘ A= SRS Y
ED CARNEY, DIRECTOR . -
DEPARTMENT OF PROFZSSDONAL
AND OCCUPATIONAL LICENSING

Certified to the Secretary of State, January 8, 1980.
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BEFORE THE DEPARTMENT OF REVENUE

OF THE STATE OF MONTANA

NOTICE OF ADOPTION OF RULES
regarding accounting control of
cigarette distribution and for
sale of unstamped cigarettes.

IN THE MATTER OF THE
ADOPTION OF RULES for
accounting control of
cigarette distribution
and for sale of unstamped
cigarettes,

N NN

TO: All TInterested Persons:

1. On July 26, 1979, the Department of Revenue published
notice of a public hearing on the proposed adoption of rules con-
cerning the accounting control of cigarette distribution and the
sales of unstamped cigarettes at pages 790 and 791 of the 1979
Montana Administrative Register, issue no. 14.

2. The Department has adopted Rule I (42-2.14(1)-81471) and
Rule II (42-2,.14(1)-51472).

3. Numerous parties appeared at the hearing from the
cigarette industry. The following is a point by point summary of
and response to their comments.

(a) Comment: The rules would require all wholesalers to
fill out monthly reports on all cigarettes even though only a few
sell unstamped cigarettes. This goes considerably beyond the
intent of the law.

Response: The monthly reporting system which has been deve-
loped and implemented by the Miscellaneous Tax Division is based
on and in most cases copied directly from the system in use by
the Oregon Department of Revenue. It should be noted that the
State of Oregon has used their system for many years, even before
Indians started selling unstamped cigarettes, The system con-
sists of the basic report (Form No. CT-205) and three supporting
schedules, (Form No. CT-206, Schedule A an Schedule ¢). This
system should have been implemented with the passage of the ori-
ginal cigarette tax act but is absolutely essential with the
passage of HB 486, Schedule C was developed by the National
Tobacco Tax Association with the cooperation and assistance of
industry representatives and is used by most states., The State
of Montana is one of the few exceptions. The time is long over-
due for Montana to reciprocate and furnish suech information to
it's sister states. The opposition to the use of Schedule C by
the Montana Tobacco and Candy Distributors Association is totally
out-of-step with the position taken by other associations and
industry groups. The National Association of Tobacco
Distributors strongly endorses the use of a Schedule C throughout
the United States. The monthly reporting system designed for use
in Montana must be used by all wholesalers in order to achieve
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full utilization and effectiveness, However, even 1if it were
desirable to have it used by only a few wholesalers, such usage
would not be possible as case law is replete with prohibitions
agalinst applying different requirements to persons within the
same class of taxpayers.

(b) Comment: The rules will necessitate extensive extra
paperwork for all wholesalers.

Response: Full implementation of the monthly reporting
system will require some additional manhours. An experienced

bookkeeper familiar with the forms, the business and the product
can complete all the forms on a monthly basis in less than one
hour. Taking a monthly inventory of unstamped cigarettes and
cigarette tax indicia will of course require additional manhours,
These manhours should not be charged to the monthly reporting
system but rather as a cost of doing business. Any cigarette
wholesaler who does not conduct at least a monthly inventory has
ne internal control of his merchandise. Cigarettes being a high
value, small size product require almost the same internal
controls as those required for a jeweler's inventory of gems and
stones. Testimony given at the publie hearing by Mr. Joe
Anderson of Anderson Wholesale, reflected the fact that in his
business, he takes a daily inventory of cigarettes. It should
also be noted that Safeway Stores, Inc. has been completing the
Montana forms for the last three months without any major problems
or excessive expenditure of time. The point proved by this fact
is that a large regional grocery wholesaler can complete all
requirements of the monthly reporting forms with minimum effort
if they have their records well organized,. Two other regional
grocery wholesalers, U.R.M. Stores and Roundup Company, both of
which are located 1in Spokane, Washington, have indicated that
they will have no problems with the Montana monthly reporting
system since they are already completing the same type forms for
the Oregon Department of Revenue.

(c¢) Comments: The Department of Revenue already has all the
information the forms would provide and the rule is duplicative.

Response: This objection is not factual and must have been
made by an individual unfamiliar with accounting principles and
procedures. The Department of Revenue does have data processing
printouts furnished by cigarette manufacturers concerning ship-
ments of cigarettes into Montana and a record of meter units and
water decals purchased by wholesalers. The major missing link,
however, is the inventory of unstamped cigarettes and cigarette
tax indicia which focuses the information to a specific point in
time. Other items of missing information include:

1. Merchandise returned
2. Damaged or destroyed merchandise
3. Out-of-state sales
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4, Spoiled meter unit impressions or water decals
5. Transfers between wholesalers

(d) Comment: The rules will actually encourage the sale of
unstamped cigarettes, since wholesalers will feel that as long as
they have to file a report on their cigarettes, they might as
well sell some unstamped ocnes.

Responge: This objection seems to hint that selling
unstamped cigarettes 1is either immoral or illegal.. Upon the
passage of HB 486, sales of unstamped cigarettes by Montana who-
lesalers has become a fact of life. Tt makes no difference to
the Department of Revenue if every cigarette wholesaler in this
atate engages in such activity.

(e) Comments: HB U486 was intended to help Montana wholesa-
lers sell cigarettes that are now being bought in Washington and
Idaho and, thereby, generate income tax and property tax dollars,
3ince the rule will require purchasers to provide documentation
to the wholesaler that he can buy the unstamped cigarettes, this
will be a disincentive and he will continue to buy the cigarettes
out-of-state. A similar point made was that this requirement
placed cigarette sellers in the position of enforcers of the law,
which they felt should be the Department's job.

Response: The purpose of HB 486 was to allow profits from
the sale of unstamped cigarettes to flow into the pockets of
Montana wholesalers, The objection is not factual when stating
that documentation must be provided by the purchasers of
unstamped cigarettes. The only information required are the
items that must be completed on Form No. CT-206. Most of the
information required by the form is exactly the same information
that a wholesaler must obtain for sales of stamped cigarettes.
The four exceptions are:

1. Name of Tribe

2. Tribal enrollment number of the purchaser
3. Social Security number of the purchaser
4. Signature of the purchaser

Thegse four items of information will enable the Department of
Revenue to verify with the Bureau of Indian Affairs that the
purchaser 1is eligible to purchase unstamped cigarettes. The
Department fails to see where wholesalers will have any more
enforcement activities under the proposed rules than they have
had in the past.

(f) Comment: The rules are deficient because:

1. They don't help define who is exempt from cigarette
taxation; and
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2, They address only Indlans, when the bill was deslgned to
deal also with military reservations.

Response: There is no question and can be no argument that
HB 486 deals only with broad generalities and 1s lacking in
specifics. The fact should be remembered, however, that HBE 486
was written by the Montana Association of Tobacco and Candy
Distributors and it had every opportunity in the world to put in
any specifies wanted, The point is moot, however, since the U.
5. Supreme Court in the Moe case has defined exempt purchasers
and exempt consumers and any state law or regulation not in con-
formance would be null and void. It 1is true that the proposed
rules address only Indians as purchasers of unstamped cigarettes,
This was done purposely as these are the only purchasers with
which Montana wholesalers will deal. Commissaries on military
reservations purchase cigarettes direct from the manufacturers at
exactly the same price as paid by wholesalers. The only way a
wholesaler could sell to a commissary would be if he sold at a
price less than his cost and this act would be a violation of the
Unfair Business Practices Act administered by the Department
of Business Regulation.

(g) Comments: The Department has not demonstrated a need
for the rule and has not consulted with industry representative
in industry's cost in complying with it.

Response: The Department has conclusively shown the need for
these rules by pointing out that HB 486 allows a vast inventory
of unstamped cigarettes to be maintained in Montana at the whole-
sale level and allows the unstamped cigarettes to move freely
about the State. Mr. McGee or Mpr., Michaelson of the Department
called on each cigarette wholesaler who sells cigarettes in this
State. These sessions were for the purpose of explaining the new
forms and helping the bookkeeper or other employee work through a
sample set of forms. The sessions ranged in time from 2 hours to
a day and a half. At the public hearing, it was suggested that
the rules would c¢ost the wholesalers thousands of dollars to
implement. To date however, no firm has offered any specific
amounts which could be examined and questioned.

Certified to the Secretary of State 1-8-80
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF THE ADOPTION OF A NEW

incorporation by reference ) RULE CONCERNING CITIZEN'S

of certain model rules as set ) PARTICIPATION, NOTICING AND

forth by the attorney general,) HEARING PROCEDURES AND DECLARA-
TORY RULINGS.

TO: All Interested Persons:

1. On November 29, 1979, the Office of the Secretary of
State published notice of a proposed adoption of a new rule
concerning the incorporation by reference of certain model
rules as set forth by the attorney general pertaining to citizen's
participation, noticing and hearing procedures and declaratory
rulings, at page 1486 of the 1979 Montana Administrative Register,
igsue number 22,

2, The Office of the Secretary of State has adopted the
rule as proposed.

3. No comments or testimony were received.

Dated this 8th day of January 1980.

jdﬂ ngnf 1 1-47

FRANK MURRAY
Secretary of State
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of adoption NOTICE OF ADOPTION OF RULES

Schools

)
of rules for the conduct of ) For Vocatilonal Education
Vocational Education Programs, ) Programs (Rules 48-2.26(11)-
Particularly in Secondary ; $26141 through S26147)

TO: All Interested Persons.

1. On November 15, 1979, the Office of Public Instruc-
tion published notice of amendments to above rules concerninhg
conduct of vocational education programs, particularly 1in

secondary schools at page 1380 of the 1979 Montana Administra=-
tive Register, issue number 21.

2. The agency has adopted the rulegwith minor editorial
changes but substantially as proposed.

3. No comments or testimony were received.

1c Instruction

Certified to Secretary of State ' i £ 5P
e
k4 —
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VOLUME NO. 38 OPINION NO. 60

DEPARTMENT OF PROFESSIONAL & OCCUPATIONAL LICENSING -
Licensing requirements, modular home factory workers;
LICENSES, OCCUPATIONAL & PROFESSIONAL - Licensing require-
ments, modular home factory workers;

PLUMBERS AND PLUMBING - Licensing requirements, modular home
factory workers.

MONTANA CODE ANNOTATED - Sections 37-69-101, 37-69~103, and
37-69-301.

HELD: Montana factory workers who 1install, at the
factory, plumbing in modular homes which are to be
located "in any incorporated city, town, or in any
other area served by a public water supply or a

public sewer system in this state," must be
licensed as plumbers under Title 37, chapter 69,
MCA.

4 January 1980

Ed Carney, Director

Department of Professional and
Occupational Licensing

42% North Last Chance Gulch

Lalonde Building

Helena, Montana 59601

Dear Mr. Carney:

You have requested my opinion concerning whether Montana
factory workers who install, at the factory, plumbing in
modular homes must be licensed as plumbers under Title 37,
chapter 69, MCA.

The licensing requirement you refer to is codified in
section 37-69-301, MCA, which provides in pertinent part:

Any person working at the field of plumbing in any
incorporated city, town, or in any other area
served by a public water supply or a public sewer
system in this state, either as a master plumber
or as a journeyman plumber ... shall first secure
a state license
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According to this statute, three factors determine when a
license 1is required. First, the activity under considera-
tion must fall within the "field of plumbing" as that term
is defined in the code. Second, the work must be accom-
plished "in any incorporated city, town, or in any other
area served by a public water supply or a public sewer
system in this state" as that phrase is contemplated in the
statute. Finally, the person must be working as a master or
journeyman plumber.

Turning to the first factor, "field of plumbing" is defined
in section 37-69-101(3), MCA, as follows:

(3) "Field of plumbing" means the business,
trade, or work having to do with the installation,
removal, alteration, or repair of plumbing and
drainage systems or parts thereof.

Clearly this definition encompasses the type of work done by
Montana factory workers who install plumbing in modular
homes .

The second factor is more difficult to apply to a factory
situation because, unlike conventional housing, modular
homes are bullt in one place and thereafter located in
another. For purposes of licensing, however, the statutory
references to "public water supply" and '"public sewer
system" indicate that the relevant consideration is a home's
ultimate location. Therefore, the second factor is satis-
fied if the modular home 1in question is to be finally
located "in any incorporated city, town, or in any other
area served by a public water supply or a public sewer
system in this state."

The final factor to consider is whether the person perform-
ing the work is working "either as a master plumber or as a
journeyman plumber." Master plumber is defined in section
37-69-101(5), MCA, as follows:

(5) '"Master plumber" means a person who is auth-
orized by this chapter to plan, estimate, bid,
contract for, and supervise plumbing work.

Journeyman plumber is defined in section 37-69-101(4), MCA,
as follows:
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(4) "Journeyman plumber" means a person who is
authorized to make installation of all sanitary
plumbing and potable water supply piping and
appliances connected thereto.

Both terms described persons who are "authorized" to do
certain types of work and in each context the term "author-
ized" apparently means "“authorized by this chapter." But
this definition, if read in the context of section 37-69-
301, MCA, would result in the illogical conclusion that only
those persons already licensed would be subject to the
licensing requirement. Section 37-69-103, MCA, which makes
it unlawful for unlicensed persons to engage in the field of
plumbing, demonstrates that this result was not intended by
the legislature. Consequently, consistent with the provi-
sion of section 37-69-101, which provides that the statutory
definitions apply "{ulnless the context requires otherwise,"
1 conclude that the requirement that a person be working
"either as a master plumber or as a journeyman plumber"
refers to any person performing those tasks which this
chapter would authorize him to perform if he were licensed.

THEREFORE, IT IS5 MY OPINION:

Montana factory workers who install, at the factory,
plumbing in modular homes which are to be located "in
any incorporated city, town, or in any other area
served by a public water supply or a public sewer
system in this state," must be licensed as plumbers
under Title 37, chapter 69, MCA.

Veﬁy trul

/4

YOULS,

MIKE GREELY
Attorney General \
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VOLUME NO, 38 OPINION NO. 61

TRAFFIC - Traffic offenses, statutes governing payment of
fines;

COURTS - Justice Courts, traffic offenses, statutes
governing payment of fines;

FINES - Traffic offenses, Justice Courts, statutes governing
payment of fines;

MONTANA CODES ANNOTATED - Sections 46-19-102 and 61-8-711.

HELD: Section 61~8-711, MCA, governs the penalties that
may be imposed upon persons convicted of traffic
offenses.

7 January 1980

Ronald W. Smith, Esq.
Hill County Attorney
Hill County Courthouse
Havre, Montana 59501

Dear Mr. Smith:
You have requested my opinion on the following question:

when a person convicted of a traffic offense is
sentenced to pay a fine, does 61-8-711 or 46-19-
102, MCA, govern?

section 61-8-711, MCA, is part of the traffic regulation

statutes, and provides maximum fines and periods of imprison-
ment for traffic offenses depending upon whether the offense

is the defendant's first, second or third within one year.

Subsection (3) provides that upon failure to pay a fine, the

defendant is to be imprisoned in the county jail for a

period of one day for each two dollars of the fine. Section

46-19-102, MCA, is part of the general criminal procedure

code, and provides that if a judgment is a fine and imprison-
ment until the fine is paid, the defendant is to be held in

custody for a period not to exceed one day for each ten

dollars of the fine.

Your letter states that some Justices of the Peace are
applying the two-dollar-a-day imprisonment of 61-8-711 to
traffic offenders, while others are applying the ten-dollar-
a-day imprisonment of 46-19-102 to similar offenses. The
result is that persons convicted of the same offense and
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subjected to the same fine are serving greatly disparate
jail terms depending upon which statute 1s being applied.

First, it is clear that section 61-8-711, MCA, applies to
all traffic offenses to the exclusion of section 46-19-102,
MCA. This results from the fact that when a general and a
particular statute on the same subject are inconsistent, the
particular statute governs. Section 1-2-102, MCA.

The situation you have raised, however, reveals a more
fundamental problem that you should consider. 1f the
failure to pay the fine is based upon 1nd1gency, constitu-
tional issues arise. In Williamg v. Illinoils, 399 U.S. 235
(1970); Tate wv. Short, 401 U,5. 395 (T§7l), Morris v.
Schoonfleja 399 U.s. 508 (1970); and State ex rel. Kotwicki

District Court, 166 Mont. 335, 532 P.2d 694 (1975), the
courts have recognlzed the 1nf1rm1ty of 1mp051ng a fine as a
sentence and then converting it into a jail term simply
because the defendant is indigent and cannot forthwith pay
the fine in full.

The implications of these holdings on the present situation
are clear, and should be carefully considered whenever a
defendant is jailed for non-payment of a fine.

THEREFORE, IT IS MY OPINION:

Section 61-8-711, MCA, governs the penalties that may
be imposed upon persons convicted of traffic offenses.
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