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HOTICE: The July 1977 through June 1978 Montana Administrative 
Registers have been placed on jacketing, a method similar to 
microfiche. There are 31 jackets 5 3/4" x 4 1/4" each, which 
take up less than one inch of file space. The jackets can be 
viewed on a microfiche reader and the size of print is easily 
read. The charge is $.12 per jacket or $3.72 per set plus $.93 
postage per set. Montana statutes require prepayment on all 
material furnished by this office. Please direct your orders 
along with a check in the correct amount to the Secretary of 
State, Room 202, Capitol Building, Helena, 11ontana, 59601. 
Allow one to two weeks for delivery. 

MON'£ANA ADMINISTRATIVE REGISTER 

ISSUE NO. 1 

TABLE OF CONTENTS 

Cross Reference Table 
July through December 1978 Registers 
(Revised Codes of Montana to 
Administrative Rules of Montana) 

Page Number 
(1) (10) 

Paye Number 
PR()_~.§_~IONA~ __ AND QCCU<:ATI_ONAI.__LIC_E_NSI_N_G, Department of, Title 40 

40-3-54-15 (Board of Medical Examiners) Notice l 
of Proposed Amendment of ARM 40-3.54(18)-S54l00 
(4) (d) Emergency Medical Technician - Basic. No 
Public Hearing Contemplated. 

40-3-98-13 (Board of Real Estate) Notice of 2-3 
Proposed Amendment to ARM 40-3.98(6)-598040 
Renewal - Inactive List - Register. No Public 
iiearing Contemplated. 

-i- 1-1/11/79 



RULE SECTION 

NEW 2-3.18(10)-Sl871 National Guard Membership 4 

AMD 36-2.2(1)-P200 Attorney General's 
Model Procedural Rules 

5 

PHOFESSIONAL AND OCCUPATIONAL LICENSING, Department of, 1'itle 40 
(Boaid"-orc-osmetologis-fsr·-------------------------------
AMD 40-3.30(7)-S3065 Curriculum: Brush Up 6 

Courses 

1\MD 40-3.30(7)-53095 'l'ransfer Students - Out-
of-State 

AMD 40-3.30(8)-530055 Examination - Out-Of-
State Students 

AMD 40-3.30(8)-530065 Application - Out-Of-
State Operators 

AMD 40-3.30(8)-S30125 Renewal of Licenses 

INTERPRETATION SECTION 

Attorney General's Opinions 

177 

179 

Boards of Health - Licenses - Sewage 
Disposal Contractors 

Coroner - Duties - Conflict of Interest 
County Officer and Employees 

6 

6 

6 

6 

7-8 

9-12 

Note: Please check that all pages have been included in 
your Hontana Administrative Register. 
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R.C.M. 

3-3101 
3-3103 (6)' (9) 
3-3105 

5-214 
5-1028 
5-1707 
5-1718 
5-1720 

7-102 

8-103 
8-103 

10-1301 

11-966 
11-1202 
11-1822.1 
11-2302, 
11-2401 
11-2408, 
11-3859, 

2303 

2409 
3860 

1978 

CROSS REFERENCE TABLE 

Revised Codes of ~!ontana 
to 

Administrative Rules of Montana 

July through December Registers 

Rule or A.G.'s Opinion 

4.14.000 
4.14.000 
4.14.000 

Opinion No. 163 
Opinion No. 163 
New Rule 
8-2.6(14)-56120 
New Rule 

Opinion No. 163 

Rule I 
38-2.6(1)-56000 

48-2.18(42)-P18770 

Opinion No. 158 
Opinion No. 175 
Opinion No. 156 
Opinion No. 158 
Opinion No. 15B 
Opinion No. 158 
Opinion No. 169 

11-3862' 3863 (1)' (5)~ Opinion No. 169 
11-3864 (2)' (5) Opinion No. 169 
11-3866 Opinion No. 169 
11-3866 (4)' (6) Opinion No. 169 

14-603 (2) (a), (5) Opinion No. 163 
14-607(1) Opinion No. 163 
14-611, 613, 614 Opinion No. 163 
14-676 Opinion No. 163 

Title 15, Ch. 23 Opinion No. 151 
15-1401 Opinion No. 151 

16-807 Opinion No. 152 
16-1007, 1008A Opinion No. 173 
16-1032 Opinion No. 173 
16-1037, 1038 Opinion No. 173 
16-1126 Opinion No. 171 

(1) 

Register 
Page No. 

USA 
1359' 1360 
1359 

1497 
1497 
1132 
161!l 
1132 

1497 

1144,1734 
1141 

1110 

1376 
1755 
1373 
1376 
1376 
1376 
1643 
1643 
1643 
1643 
1643 

1497 
1497 
1497 
1497 

1202 
1202 

1206 
1748 
1748 
1748 
1658 

1-1/11/79 



(2) 

R.C.M. 

16-1407.1, 1407.2 
16-1803 
16-1803 
16-1803(2) 
16-1901 - 1911 
16-3101, 3102, 
16-3105 

19-107, 108 

23-2701 
23-3011 
23-3022 (1) 

26-103.1 
26-103.1 
26-104.9 

28-601 

32-2142.3 

37-136 (2) 

Title 40, 
Ch. 26 - 53 

40-2611 
40-2710 
40-2710 
40-2710 
40-2710 
40-3505 
40-3505 
40-3509 
40-3509 
40-3509 
40-3512 
40-3512 
40-4108 
40-5351 
40-5351 
40-5901, 5902 (2) 
40-5918(8) 
40-5918(8) 
40-5918(8) 

41-1423 
41-1727 

44-131(5) 

1-1/11/79 

Rule or A.G.'s Opinion 

Opinion No. 152 
Opinion No. 152 
Opinion No. 162 
Opinion No. 152 
Opinion No. 152 
Opinion No. 171 
Opinion No. 171 

Opinion No. 150 

Opinion No. 161 
Opinion No. 161 
Opinion No. 161 

12-2.6(1)-8650 
12-2.22(1)-822050 
12-2.10(14)-810190 

Opinion No. 105 

16-2.26(1)-82600 

Opinion No. 161 

Opinion No. 151 
Opinion No. 151 
New Rule 
New Rule 
6-2.6(2)-8561 
6-2.6(11)-8872 
New Rule 
6-2.6(2)-8561 
New Rule 
New Rule 
6-2.6(11)-8872 
New Rule 
6-2.6(11)-8872 
Opinion No. 151 
New Rule 
6-2.6(11)-8872 
Opinion No. 151 
Opinion No. 151 
New Rule 
6-2.6 (11) -8872 

24.15.000 through 24.15.013 
24-3.18AI(l)-81800 

10.10.031 

Register 
Page No. 

1206 
1206 
1456 
1206 
1206 
1658 
1658 

1120 

1449 
1449 
1449 

1566 
1184 

936 

215 

1468 

1449 

1202 
1202 
1215 
1219 
1302 
1664 
1219 
1302 
1215 
1222 
1664 
1222 
1664 
1202 
1222 
1664 
1202 
1202 
1222 
1664 

1623 
1011 

1134 



R.C.M. 

44-131 (5) 
44-308(1) 

46-208 
46-208 
46-801.2 (3) 
46-907 

47A-3-208 
47A-7-101 
47A-7-106 
47A-7-204 

48-148 
48-305 

Title 50, Ch. 10 
Title 50, Ch. 15 
50-1035 
50-1036(14) 
50-1038 
50-1042 
50-1043 
50-1043, 1043 (3) (c) 

50-1045 
50-1055 

54-302 

59-538,539 
59-801 
59-801 
59-904(10) 
59-913 

59-1001 
59-1007, 1009 
59-1602 (1), (2), (4) 
59-1609 
59-1701 et seq. 

60-l27(e) 

62-306 

66-102 
66-103 
66-108 
66-411 

Rule or A. G.'s OJ2inion 

10.10.050 
10.10.031 

32-2.6A(26)-86020 
32-2.6C(l)-8610 
32-2.10(3)-81025 
32-2.10(6)-81060 

Opinion No. 175 
Opinion No. 175 
Opinion No. 175 
Opinion No. 175 

Opinion No. 159 
Opinion No. 159 

26-2.10(10)-810310 
Opinion No. 164 
26-2.10(10)-810330 
26-2.10(10)-810350 
26-2.10(10)-810330 
26-2.10(10)-810330 
26-2.10(10)-810310 
26-2.10(10)-810330 

26-2.10(10)-810350 
26-2.10(10)-810330 

40-3.78(6)-878030 

Opinion No. 149 
Opinion No. 149 
Opinion No. 172 
Opinion No. 16 8 
New Rules 

Opinion No. 150 
Opinion No. 150 
Opinion No. 168 
Opinion No. 168 
46-2.2(1)-82261 

36-3.18(10)-818275 

12-2.10(14)-810190 

40-3.10(6)-810050(5) 
40-3.10(6)-810050(5) 
Opinion No. 174 
Opinion No. 174 

(3) 

Register 
Pa~e No. 

1135 
1134 

937 
1227 
1180 
1666 

1755 
1755 
1755 
1755 

1439 
1439 

1063 
1503 
1098 
1101 
1095 
1098 
1058, 1094 
1094, 1095 
1098 
1089 
1094, 1098 

1525, 1740 

1118 
1118 
1746 
1561 
1511, 1513, 
1516 
1120 
1120 
1561 
1561 
1151 

939 

936 

1357 
1357 
1750 
1750 

1-1/11/79 



(4) 

Register 
R.C.M. Rule or A.G. 's 0Einion Pag:e No. 

66-505 Opinion No. 174 1750 
66-505, 508 40-3.46(6)-84660, 84690 1589 
66-505, 508 40-3.46 (6)-846000, 846010, 

846020, 846040 1589 
66-603, 604 Opinion No. 174 1750 
66-605 New Rule 1582 
66-806 40-3.30(7)-83065, 83095 1551 
66-806 40-3.30(8)-830055, 830065, 

830125 1551 
66-815 Opinion No. 174 1750 
66-815, 816 40-3.10(7)-83065, 83095 1551 
66-815, 816 40-3.30(8)-830055, 830065, 

830125 1551 
66-905, 906 Opinion No. 174 1750 
66-1017 New Rule 1591 
66-1031 Opinion No. 174 1750 
66-1042, 1043 Opinion No. 174 1750 
66-1042 New Rule 1590 
66-1225(2) New Rule 1476, 1668 
66-1228 Opinion No. 174 1750 
66-1234 Opinion No. 174 1750 
66-1305, 1307 Opinion No. 174 1750 
66-1403 Opinion No. 174 1750 
66-1506, 1507 Opinion No. 174 1750 
66-1507, 1507.2 New Rule 1521 
66-1507.2 40-3.78(6)-878071 1740 
66-1818 40-3.94(6)-894020 1526 
66-1826 Opinion No. 174 1750 
66-1833 Opinion No. 174 1750 
66-1927 40-3.98(6)-89885 1633 
66-1934 Opinion No. 174 1750 
66-1937 40-3.98(6)-89885 1633 
66-2108 Opinion No. 174 1750 
66-2202, 2202 (3) 40-3.102(6)-810270 942, 1670 
66-2204 Opinion No. 174 1750 
66-2358 Opinion No. 174 1750 
66-2405 Opinion No. 174 1750 
66-2405, 2409 40-3.82(6)-88280, 88290 1593 
66-2503,2508,?.510 Opinion No. 174 1750 
66-2602.2 40-3.106(6)-810645 1188 
66-2605 40-3.106(6)-810630 1672 
66-2606 Opinion No. 174 1750 
66-2707,2709,2711 Opinion No. 174 1750 
66-2814, 2815 Opinion No. 174 1750 
66-2905 40-3.50(6)-85070 1186 
66-2906 Opinion No. 174 1750 
66-3014, 3016 Opinion No. 174 1750 
66-3105 Opinion No. 174 1750 
66-3211 Opinion No. 174 1750 
66-3330 Opinion No. 174 1750 

1-1/11/79 



R.C.M. 

66-3406, 3408 
66-3509 
66-3608 
66-3706, 3707 
66-3807 
66-3910 
66-4401 
66-4402 

67-201 

68-1503(11) 
68-1601, 1602 
68-1604, 1605 

1605.1 
68-1607, 1608 
68-1803 
68-2001 
68-2510 
69-1501 
69-2105, 2107 
69-2109' 2111 
69-2111 
69-2111 
69-2112 
69-2115 
69-2124 

69-3909 
69-3909 
69-3909 
69-3909 
69-3909(1) 
69-3910 
69-3911, 3911 (3)' 

(5)' (7)' (8) 
69-3913 
69-3913 
69-3913 
69-3913 
69-3913 
69-3913 
69-3913 
69-4802.2 (1), (c), 

(iii) 
69-4807.1 
69-4822 
69-4903 
69-4903 
69-5001 

Rule or A.G. 's Opinion 

Opinion No. 174 
Opinion No. 174 
Opinion No. 174 
Opinion No. 174 
Opinion No. 174 
Opinion No. 174 
Opinion No. 159 
Opinion No. 159 

12-2.10(22)-Sl0250 

Opinion No. 176 
Rule I 
Rule I 
Rule I 
Rule I 
Rule I 
Rule I 
Rule I 
24-3.18AI(l)-Sl800 
New Rule 
New Rule 
New Rule 
2-2.11(1)-811060, Sl1070 
New Rule 
New Rule 
2-2.11(1)-Sll00(1), 

2.11(2)-Sl1140(5), 
2.11 (6)-811410(1) 

New Rule 
New Rule 
New Rule 
New Rule 
16-2.14(1)-Sl410 
New Rule 

New Rule 
New Rule 
New Rule 
New Rule 
16-2.14(l)~Sl42D, S1440 
16-2.14(1)-81460 
16-2.14(1)-Sl4030 
16-2.14(1)-814084 

16-2.14(10)-814465 
16-2,1A(l0)-Sl4465 
16-2.14(10)-814465 
New Rule 
16-2.14(10)-Sl4510(2) 
Opinion No. 169 

(5) 

Register 
Page No. 

1750 
1750 
1750 
1750 
1750 
1750 
1439 
1439 

297 

1760 
1545, 1547 

1546, 1547 
1545 
1J47 
1546 
1547 
lOll 
1541, 1542 
1130 
1544 
1482, 1483 
1541 
1130 

1127, 1480 
1350 
1409 
1460 
1580 
1338 
1580 

1403 - 1409 
1350 
1353 
1580 
1341, 1414 
1346 
1348 
1343 

1327 
1328 
1324' 1325 
1008 
1463 
1643 

1-l/11/79 



(6) 

Register 
R.C.M. Rule or A.G.'s OJ2inion Pag_e No. 

69-7003, 7004 Opinion No. 174 1750 
69-7006 - 7008 Opinion No. 174 1750 
69-7008 New Rule 1590 
69-7401 - 7407 New Rule 1128 
69-7401 - 7407 2-2.11(1)-811060 1481 

70-104, 113 New Rule 1229 
70-104, 113 New Rules 1581 
70-104, 113 Rules I, II, III 1139 
70-104, 113 Rules I through VII 1473 
70-104 Rules I through XXI 1486 
70-113 New Rules 1417 
70-113 38-2.14(10)-814750 through 1556, 1735 

814790 1738 
70-113, 114 Declaratory Ruling 1493 
70-117.1 Declaratory Ruling 1493 

71-210 46-2.10(14)-511280 1479 
71-233 - 240 Rule II 1146 
71-302.2 Rule III 1146 
71-308(4) Rule VI 1149 
71-503 46-2.10(14)-811091 1018 
71-503 46-2.10(14)-511120 1016 
71-503 46-2.10(14)-511280 1479 
71-1511, 1517 46-2.10(18)-511440(1) (b) 990 
71-1511 46-2.10(18)-811450 through 

811450K 1428 - 1437 
71-1511, 1517 New Rules 1609 
71-1511, 1517 46-2.10(18)-811450A through 

811450J 1176 
71-1517 46-2.10(18)-811450A through 

811450K 1429 - 1437 
71-2404 46-2.2(1)-82261 1153 

72-150 Rules I through XXI 1486 
72-7024 Opinion No. 153 1211 

Title 75, Chap. 78 48-2.1R(l)-81800 998 
75-2701(7) Opinion No. 157 1397 
75-2705, 2705 (1) Opinion No. 157 1397 
75-2705(9) Opinion No. 157 1397 
75-4701 48-2.6(6)-8609 1027 
75-5604(4) New Rule 1019 
75-5607(4) New Rule 1020 
75-5616(a) 48-2.6 (2)-8680 1419 
75-5709 48-2.18(42)-Pl8760 1745 
75-5811 48-2.18(42)-Pl8770 1110, 1115 
75-5933 16-2.18(10)-818050 1005 
75-6001 48-2.6 (6) -8609 1027 
75-6001 48-2.12(1)-81200 through 

2.12(6)-512210 1301 

1-1/11/79 



(7) 

Register 
R.C.M. Rule or A.G. 's 0Einion Pa<.re No. 

75-6001 48-2.12(1)-51200 through 
2.12(4)-512110 1726 

75-6002 48-2.10(1)-51010 10 21, 1231 
75-6002 48-2.10(1)-51070 1022 
75-6002 48-2.10(2)-510020 1232 
75-6002 48-2.10(2)-510050 1233 
75-6002 48-2.10(2)-510060 1235 
75-6002 48-2.10(6)-510090 1236 
75-6002 48-2.10(10)-510100 1238, 1678 
75-6002 48-2.10(10)-510110 1240 
75-6002 48-2.10(10)-510120 1244 
75-6002 48-2.10(10)-510140 1247 
75-6002 48-2.10(10)-Pl0160 1419 
75-6002 48-2.10(18)-Pl0170, Pl0180 1420, 1421 
75-6002 48-2.10(18)-Pl0200 1422 
75-6002 48-2.12(1)-51200 through 

2.12(4)-512110 172fi 
75-6002 48-2.12(1)-51200 through 

2.12(5)-512200 1301 
75-6003 48-2.10(2)-510050 1233 
75-6003 48-2.10(2)-510060 1235 
75-6003 48-2.10(6)-510090 1236 
75-6006 48-2.10(1)-51010 1021, 1231 
75-6006 48-2.10(2)-510020 1232 
75-6006 48-2.10(2)-510060 1235 
75-6006 48-2.10(6)-510090 1236 
75-6006 48-2.10(10)-510100 1238, 1678 
75-6006 48-2.10(10)-510110 1240 
75-6006 48-2.10(10)-510120 1244 
75-6006 48-2.10(10)-510140 1247 
75-6008 48-2.10(10)-510100 1678, 1238 
75-6008 48-2.10(10)-510110 1240 
75-6008 48-2.10(10)-510120 1244 
75-6008 48-2.10(10)-510140 1247 
75-6010 48-2.10(18)-Pl0170, Pl0180 1420, 1421 
75-6010 48-2.10(18)-Pl0200 1422 
75-6012 48-2.12(1)-51200 through 

2.12(4)-512110 1726 
75-6101 Opinion No. 157 1397 
75-6114 48-2.6(2)-56000 1025 
75-6131 48-2.6(2)-5680 1418 
75-6201(7) Opinion No. 157 1397 
75-6201(11), (12) Opinion No. 176 1760 
75-6207 (1) (a) Opinion No. 176 1760 
75-6208 (3), (5) Opinion No. 176 1760 
75-6209 Opinion No. 157 1397 
75-6213 Opinion No. 157 1397 
75-6320 Opinion No. 148 1000 
75-6410 Opinion No. 153 1211 
75-6717 Opinion No. 153 1211 

1-1/11/79 



(8) 

R.C.H. 

75-6801(1) 
75-6901 
75-6902 
75-6905.1 
75-7001 
75-7003(6) 
75-7004 (3) 
75-7005 
75-7024 (3)' (4) 
75-7201 
75-7402, 7404 
75-7405 
75-7406, 7407 
75-7501 
75-7501 
75-7501 
75-7501 
75-7503.1 
75-7801 
75-7802 
75-7805, 7806 
75-7806 (1) (a) 
75-7808 
75-7810 
75-8206 
75-8611 

82A-105 
82A-112 (7) 
82A-1605 

82-303 
82-303(4) 
82-303 (4) 
82-401(6) 
82-1202 
82-1202 
82-1202 

82-3402 
82-4202(2) 
82-4202 (3) 
82-4203 
82-4203 
82-4203 
82-4204, 4204.1 
82-4204, 4204.1 
82-4204, 4204.1 
82-4205 

1-1/11/79 

Rule or A. G.'s Oj2inion 

Opinion No. 153 
Opinion No. 154 
Opinion No. 160 
Opinion No. 154 
Opinion No. 153 
New Rule 
New Rule 
New Rule 
Opinion No. 153 
Opinion No. 148 
48-2.6(2)-5680 
Opinion No. 160 
Opinion No. 150 
48-2.6(2)-5680 
48-2.6(2)-56000 
48-2.6(2)-56030 
48-2.6(10)-56120, 
48-2.6(10)-56120, 
48-2.18(42)-P18770 
48-2.18(42)-Pl8760 
Opinion No. 148 
Opinion No. 148 
Opinion No. 148 
Opininion No. 148 
New Rule 
Opinion No. 167 

Opinion No. 168 
Opinion No. 149 
New Rule 

40-3.14(6)-51430 
40-3.14(6)-51430 
40-3.14(6)-51490 

56130 
56130 

Opinion No. 150 
23-2.10B(l)-51000 through 51006 
23-2.10B(1)-51020 
23-2.10B(6)-51040 through 

510190 
Opinion No. 170 
Opinion No. 160 
Opinion No. 163 
New Rule 
20-2.2 (l)-P200 
36-2.2(1)-P200 
Rule I 
Rule I 
38-2.6(1)-56000 
Rule I, II, III 

Register 
Page No. 

1211 
1334 
1445 
1334 
1211 
1020 
1020 
1019 
1211 
1000 
1023 
1445 
1120 
1023 
1025 
1026 
1028, 
1028, 
1111 
1536, 
1000 
1000 
1000 
1000 
1543 
1557 

1561 
1118 

1029 
1029 

1744 

940, 1582 

1518 
1475 
1475 
1120 
1224 
1224 

1224 
1654 
1445 
1497 
1355 
1010 
1517 
1144 
1734 
1141 
1533 



R.C.M. 

82-4205 
82-4205(2) 
82-4206 
82-4206 
82-4209 
82-4211 
82-4212 
82-4216 
82-4216 
82-4216 
82-4216 
82-4216 
82-4216 
82-4216 
82-4220 
82-4220 
82-4228 
82-4228 
82-4228 
82-4228 
82-4302 (4) 
82-4322.1 
82-4323(3) 

Title 84, Ch.74 
84-301, 301.1 
84-301, 301.1 
84-301, 301.1 
84-310 
84-402(5) 
84-429.7 
84-429.7- 429.13 
84-70R.l 
84-708.1 
84-1319 (b) 
84-5222 
84-6301 - 6308 
84-7405 
84-7405 
84-7407 - 7410 
84-7410 
84-7410 
84-7411 - 7413 

86-701 

92-439 - 441 
92-701.1 
Q~-701. 6 
92-702.1 
92-703.1 

Rule or A.G.'s Opinion 

1.2.030, 1.2.070, 1.2.090 
New Rules 
1.2.110 
1.2.121 
Declaratory Ruling 
48-2.18(42)-Pl8770 
48-2.18(42)-Pl8750, Pl8760 
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STATE OF MONTANA 
DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF MEDICAL EXAMINERS 

IN THE MATTER of the Proposed) 
Amendment of ARM 40-3.54(18)-) 
S541DO, sub-section (4) (d) ) 
concerning Emergency Medical ) 
Technician Examination Fees ) 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 40-3.54 (18) -554100 (4) (d) 
EMERGENCY MEDICAL TECHNICIAN -
BASIC 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 
1. On February 10, 1979, the Board of Medical Examiners 

proposes to amend ARM 40-3.54(18)-SS4100, sub-section (4) (d) 
concerning fees for examination and application processing for 
Emergency Medical Technician. 

2. The proposed amendment will read as follows: (new matter 
underlined, deleted matter interlined) 

"(4) (d) Pay a $35 fee sufficient to cover the costs of 
examination an~pplication processing and~is fee 
shall not-~e-exceed $50." 
~e rule is proposed to be amended to provide notice of 

the cost of examination and application processing to the public 
and further clarify the Attorney General's opinion #174. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Medical Examiners, Lalonde Building, Helena, Montana 
59601 no later than February 8, 1979. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Medical Examiners, Lalonde Build­
ing, Helena, Montana 59601, no later than February 8, 1979. 

6. If the Board receives requests for a public hearing on 
the proposed amendment from more than 10 percent or 25 or more 
of the persons who are directly affected by the proposed amend­
ment, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 

7. The authority of the Board to make the proposed amend­
ment is based on section 69-7008 R.C.M. 1947. 

BOARD OF MEDICAL EXAMINERS 
LLOYD L. GARRELS, D.O. 

Certified to the Secretary of State, January 2, 1979. 
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STATE OF MONTANA 
DEPARTHENT OF PROFDSSIONAL AND OCCUPATIONAL LICENSING 

BEFORE THE BOARD OF REAL ESTATE 

IN THE MATTER of the Proposed) 
Amendment of ARH 40-3.98(6)-) 
S98040 concerning renewal - ) 
inactive list - register ) 

NOTICE OF PROPOSED AMENDMENT 
TO ARH 40-3.98(6)-S98040 
RENEWAL - INACTIVE LIST - REGISTER 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 
1. On February 10, 1979, the Board of Real Estate proposes 

to amend ARH 40-3.98(6)-S98040 by adding a new sub-section (3) 
concerning out-of-state persons applying for salesman licenses. 

2. The proposed amendment will add a new sub-section (3) 
to the above stated rule and will read as follows: 

"(3) An out-of-state resident may be permitted to 
sit for the Real Estate Salesman's exam and upon re­
ceiving a passing score and upon making the proper 
application for licensure will be issued a Real 
Estate Salesman's license. He must be sponsored for 
licensure by a resident Real Estate Broker. The 
real estate license of a non-resident will be activated 
when that person is actually in the state. When the 
person leaves the state, the sponsoring broker must 
return the license to the Board of Real Estate, where 
it will remain until such time as the person again 
returns to Montana and both he and the sponsoring 
broker request the license to be activated." 
3. The reason the Board is proposing the amendment is that 

if a Real Estate Salesperson were allowed to operate independ­
ently from his broker in another state, the sponsoring broker 
may not be aware of that licensee's real estate related activities, 
yet the broker is responsible for those actions. The public 
would have no assurance that the real estate transaction they 
may become involved in through the non-resident licensee would 
be proper as the supervising broker would not be in a position 
to properly supervise the transaction. In fact the supervising 
broker may not be aware of the transaction at all. The super­
vising broker must have all salesmen he has responsibility for 
operating from the general vicinity of his agency to give proper 
supervision to these salesmen in the public interest. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Real Estate, Lalonde Building, Helena, Montana 59601, 
no later than February 8, 1979. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Board of Real Estate, Lalonde Building, 
Helena, Montana 59601, no later than February 8, 1979. 

6. If the Board receives requests for a public hearing on 
the proposed amendment from more than 10 percent or 25 or more 

MAR NOTICE NO. 40-3-98-13 1-l/11/79 
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of the persons who are directly affected by the proposed amend­
ment, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 

7. The authority of the Board to make the proposed amend­
ment is based on section 66-1927 R.C.M. 1947. 

BOARD OF REAL ESTATE 
ROBERT T. CUMMINS, CHAIRMAN 

Certified to the Secretary of State, January 2, 1979. 

1-1/11/79 MAR NOTICE NO. 40-3-98-13 
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BEFOR£ THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rules concerning National 
Guard Membership in the Public 
Employees Retirement System. 

TO: All interested persons 

NOTICE OF THE ADOPTION OF 
RULE ARM 2-3.18(10)-Sl87l 
PERTAINING TO NATIONAL 
GUARD MEMBERSHIP IN THE 
PUBLIC EMPLOYEES RETIREMENT 
SYSTEM. 

l. On November 30, 1978, the Public Employees Retirement 
Board published notice of the proposed adoption of a rule con­
cerning National Guard Membership in the Public Employees 
Retirement System at pages 1545-1547 of the Montana Adminis­
trative Register, issue number 16. 

2. The Board has adopted the rule with the following 
changes: 

2-3.18(10)-Sl871 National Guard Membership 
(l)-(4)(c) same as proposed rule. 
(5) Termination and Retirement. (a) Members of the PERS 

who are members by virtue of their employment in the National 
Guard and other public employment, may not terminate service 
in either capacity and ffia~Rta~R-e±i~iei±it~-feF either receive 
a retirement benefit or receive a refund of employee contrl­
butions plus accrued interest until such time as service in 
both capacities has been terminated. 

(b) Upon attaining the regular or early retirement eligi­
bility requirements contained in section 68-2001, R.C.M. 1947, 
any member of the National Guard may file an application for a 
retirement benefit with the Board on forms prescribed by the 
Public Employees Retirement Division. Both the individual 
national guardsman applying for retirement and the Adjutant 
General shall file a joint affidavit with the application for 
retirement certifying that the creditable service in the PERS 
is not creditable service in any other public retirement 
system supported wholly or in part by funds of the United 
States, or any state government or political subdivision there­
of, including any military retirement system maintained for 
the benefit of national guardsmen by the United States Govern­
ment. 

3. No comments or testimony were received. The Board has 
adopted the rule in order to implement participation by members 
of the National Guard in the Public Employees Retirement Svstem. 

/John L. PrebJ.l, Chal.rman 
L'Public Employees Retirement Board 

Certified to the Secretary of State,December 29, 1978. 
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BEFORE THE DEPARTHENT OF NATURAL 
RESOURCES AND CONSERVATION 

STATE OF HONTANA 

In the Matter of the Amend­
ment of the Rule concerning 
Attorney General's Model Pro­
cedural Rules. 

NOTICE OF AllENDMENT OF RULE 
36-2.2(l)-P200 COIJCERNING 
ATTORNEY GENERI'.L' S MODEL 
PROCI:DUPJI.L RULES 

TO: All Interested Persons 

1. On November 17, 1978 the Departr:1cnt of Natural Resources 
and Conservation published notice of the amendments to the rule 
relating to Lhe Attorney General's Model Procedural Rules. The 
rule is.being amended to bring the Department's procedural rule 
in conformity with the Attorney General's procedural rules im­
plementing Article II, Section 8 of the 1972 Constitution. 
Notice of the proposed amendment was published on page 1517 of 
the Montana ~dministrative Register, 1978 Issue No. 15. 

2. No public hearing was contemplated and the Department 
di.d not receive a request for publ i.e hearing. No comments were 
recci ved. The Department has Lldopted the proposc:od amendn1cnt. 

3. The authority for the adoption of the proposed amendment 
to ARt1 Rule 36-2.2(l)-P200 is based on Section 82-4203, R.C.M. 
1947. 

DATED this 28th day of December, 1978. 

$,~t;~c~, 4A~ 
v·· Department of Natural Resources 

and Conservation 

Certified to the Secretary of State December 28, 1978. 
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DEPARTMENT OF PROFESSIONAL AND OCCUPATIONAL LICENSING 
BEFORE THE BOARD OF COSMETOLOGISTS 

In the Matter of the Proposed 
Amendments of ARM 40-3.30(7)­
S3065 (5) Curriculum: Brush up 
courses; ARM 40-3.30(7)-S3095 
(4), (5) and (5) (a) Transfer 
Students - Out-of-state; ARM 
40-3.30(8)-S30055 (1) (d) Exam- ) 
ination- Out-of-state Students;) 
ARM 40-3.30(8)-S30065(2) ) 
Application - Out-of-state ) 
Operators; and 40-3.30(8)-S30125) 
Renewal of Licenses. ) 

To: All Interested Persons: 

NOTICE OF AMENDMENTS OF RULES 
ARM 40-3.30(7)-53065 (5) 
CURRICULUM: BRUSH UP COURSES; 
ARM 40-3.30 (7) -53095 (4) I (5) 
and (5) (a) TRANSFER STUDENTS -
OUT-OF-STATE; ARM 40-3.30(8)­
S30055 (1) (d) EXAMINATION -
OUT-OF-STATE STUDENTS; ARM 
40-3.30(8)-S30065 (2) APPLICA­
TION - OUT-OF-STATE OPERATORS; 
AND ARM 40-3.30(8)-S30125 
RENEWAL OF LICENSES 

1. On November 11, 1978, the Board of Cosmetologists 
published a notice of proposed amendments to rules Aru~ 40-3.30(7)­
S3065, sub-section (5) concerning brush up courses; ARM 40-
3.30(7)-53095 sub-section (4), (5) and (5) (a) concerning transfer 
students from out-of-state; ARM 40-3.30(8)-S30055, sub-section 
(1) (d) concerning examinations for out-of-state students; ARM 
40-3.30(8)-S30065, sub-section (2) concerning applications for 
out-of-state operators; and ARM 40-3.30(8)-S30125 concerning 
license renewals at page 1548 through 1551 of the 1978 Montana 
Administrative Register, issue number 16. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. The Board's 

reasons for the amendments are as stated in the notice. 

ONAL 
SING 

certified to the Secretary of State January 2, 1979. 

~mntana Administrative Register 1-l/11/79 
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VOLUME 37 OPINION NO. 177 

BOARDS OF HEALTH - Power of district boards of health to 
adopt licensing regulations for sewage disposal contractors; 
LICENSES Validity of license regulations adopted by 
district boards of health. 
Section 69-4509, R.C.M. 1947. 

HELD: District boards of health have the statutory 
power to license contractors who perform work 
on sewage disposal systems which are not 
connected to municipal sewage systems. 

20 December 1978 

Timothy J. O'Hare 
Deputy County Attorney 
Fergus county 
Lewistown, Montana 59457 

Dear Mr. O'Hare: 

You have requested my opinion on a question which I will 
state as follows: 

Is a district board of health created pursuant to 
Title 69, chapter 45, R.C.M. 1947, empowered to 
promulgate a regulatory license requirement for 
sewage disposal contractors? 

Your letter and accompanying documents inform me that six 
central Montana counties have formed the Central Montana 
Health District, to be served by a district board of health. 
The Board has promulgated a regulation requiring contractors 
who construct or alter a sewage disposal system "other than 
a public or community system" to first obtain a license by 
paying a fee and meeting certain enumerated criteria. Your 
request deals with the validity of this regulation. 

The regulation in question is a result of an attempt by the 
district board to exercise a police power for the protection 
of public health. As such, its validity depends on the 
two-fold finding that the district board possessed the 
statutory power to enact the regulation, and that the regu­
lation is reasonably tailored to the problem it was intended 
to solve, is not arbitrary or capricious, and therefore does 
not violate constitutional requirements of due process. See 
city of Missoula v. Swanberg, 116 Mont. 232, 234, 149 P.2d 

Montana Administrative Register l-l/11/79 
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248 (1944). Evaluation of the factual questions which must 
be answered nor a decision on the constitutionality of the 
regulation are within the proper scope of this opinion. 
However, the question of statutory authority is one I feel 
free to consider. 

District boards of health are delegates of the state for the 
purpose of exercising a portion of the state's police power 
for the protection of public health. As such, the board 
possesses those powers granted by statute as well as those 
which must necessarily be implied if the board is to fully 
achieve its purpose. See Guillot v. State Highway ~­
Slon, 102 Mont. 149, 153-54, 56 P.2d 1072 (1936). Sectlon 
69-4509 ( 2) ( j ) empowers the board to promulgate "necessary 
regulations ... for the control and disposal of sewage from 

buildings not currently connected to any municipal 
system." The regulation in question reaches contractors 
only when they work on systems within the regulatory power 
of the board, that is, on those systems not connected to a 
public sewage disposal system. Further, it could not be 
questioned that the power to regulate sewage disposal 
necessarily includes the power to ensure the creation and 
operation of safe and sanitary sewage disposal systems. The 
board has broad discretion to meet this regulatory goal by 
the means which it finds best suited. see Guillot, 102 
Mont. at 158. In my opinion, a requirement that sewage 
contractors meet certain minimum competency requirements is 
a proper exercise of that discretion. 

THEREFORE, IT IS MY OPINION: 

District boards of health have the statutory power 
to license contractors who perform work on sewage 
disposal systems which are not connected to 
municipal sewage systems. 

MG/CT/br 

1-1/11/79 ~tontana Administrative Register 
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VOLUME 37 OPINION NO. 179 

CORONER - Duties; Conflict of Interest; 
COUNTY OFFICER AND EMPLOYEES Coroner; Code of Ethics; 
EMPLOYEES, PUBLIC - Code of Ethics; 
SECTIONS- 59-1702; 82-443(1); 95-801, R.C.M. 1947. 

HELD: 1. When a county coroner investigates a death, he has 
authority to remove the body; 

2. The county coroner must make the decision as to 
whether or not a physician will sign the death 
certificate; 

3. A county coroner who is also a mortician or 
employed by a funeral home is not automatically in 
violation of the provisions of the Montana Code of 
Ethics. However, the mortuary that he is affili­
ated with may not receive compensation for any 
services related to the coroner's official duties. 

Keith Haker 
custer County Attorney 
custer County Courthouse 
1010 Main 
Miles City, Montana 59301 

Dear Mr. Haker: 

27 December, 1978 

You have requested my opinion on the following questions: 

1. When a person dies of natural causes and is not 
under the care of a physician or surgeon licensed 
in the State of Montana and the county coroner is 
called to make an investigation, can he remove the 
body of the deceased? 

2. Does the county coroner make the decision whether 
a physician will sign a death certificate, and 
what steps must he take to make that deter­
mination? 

3. If there is more than one mortician in the county, 
and one of the morticians is the county coroner, 
is he automatically in violation of section 59-
1702(2)(b) if he performs the duties of county 
coroner? 

Montana Administrative Register 1-1/ll/79 
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In regard to your first question, section 95-801 provides in 
pertinent part: 

Whenever a coroner is informed that a death was 
caused by other than natural causes, or that a 
death has occurred under circumstances such as to 
afford a reasonable ground that the death is the 
result of criminal conduct, or when no physician 
or surgeon licensed in the State of Montana will 
sign a death certificate, the coroner shall make 
an investigation thereof. 

In addition, section 82-443(1) provides: 

When a medical examiner or coroner takes custody 
of a body of a deceased person for purposes of 
examination and no other person claims the body, 
the coroner of the county in which the death 
occurred where the body was found, shall cause it 
to be decently interred. 

It is clear from the reading of the two provisions that the 
coroner has the duty to investigate a death when a person 
dies of natural causes and is not under the care of a 
physician. The coroner also has the authority to do all 
that he considers necessary to perform an adequate investi­
gation, including removing or having the body of the 
deceased removed. The powers which a county officer can 
exercise are not confined to those expressly granted by 
statute. An officer has by implication such powers as are 
necessary for due and efficient exercise of those expressly 
granted. Guillot v. State Highway Commission, 102 Mont. 
149, 56 P.2d 1072 (1936). 

It is also clear that the coroner must eventually make the 
decision as to whether a physician will sign the death 
certificate. The statute does not specifically provide what 
steps a coroner must take in making that determination, but 
it may be inferred that the coroner should contact any 
appropriate medical personnel including the physician that 
most recently treated the person together with appropriate 
county health officials. 

Your last question concerns the application of the Montana 
Code of Ethics, contained in section 59-1701 et seq., R.C.M. 
1947, to the office of the county coroner. 

1-1/11/79 Montana Administrative Reaister 
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It is my opinion that a county coroner who is also a 
mortician does not automatically violate the provisions of 
section 59-1707(2)(b) when he performs his official duties. 
That section provides: 

(2) An officer or an employee of local government 
may not:... (b) perform an official act directly 
and substantially effecting to its economic 
benefit a business or other undertaking which he 
either has a substantial financial interest or is 
engaged as counsel, consultant, representative or 
agent. 

"Financial interest" is defined in section 59-1702(4)(c) to 
include an employment interest. The Code of Ethics prevents 
a county officer from performing an act that will provide 
substantial economic benefit to a business in which he is an 
employee. Therefore, as long as the mortuary in which the 
coroner is associated, either as an owner or employee, does 
not obtain a direct economic benefit from the actions of the 
coroner, the provisions of section 59-1707 ( 2 )(b) would not 
be violated. 

By way of example, a coroner who is also a mortician must 
conduct an investigation when a person dies of natural 
causes and a physician has not signed the death certificate. 
That investigation could include the removal of the body to 
the mortuary with which the coroner is affiliated. However, 
that mortuary may not receive compensation in connection 
with that case. This rule does not apply if the mortuary is 
the only mortuary in the county. See 37 OP. ATT'Y. GEN. NO. 
104. 

THEREFORE, IT IS MY OPINION: 

L When a county coroner investigates a death, he has 
authority to remove the body; 

2. The county coroner must decide whether a physician will 
sign the death certificate; 

3. A county coroner who is also a mortician or employed by 
a funeral home is not automatically in violation of the 
provisions of the Montana Code of Ethics. However, the 
mortuary that he is affiliated with may not receive 

Montana Administrative Register 1-1/ll/79 
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compensation for services related to the coroner's 
official duties. 

MGjMcG/ar 
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