
5 5th Legislature 

LBILLNO.,XS-.3 

45-8-207, MCA." 6 

7 

8 

9 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1 O Section 1. Section 45-8-205, MCA, is amended to read: 

LC1026.01 

WM.E .Bohorsk1 

11 "45-8-205. Definitions. As used in 4 6 8 201:i tRF8U§R 45-8-206, 45-8-208, and this section, the 

12 following definitions apply: 

13 (1) "Display or dissemination of ebseene material harmful to minors" means that quality of a 

14 description, exhibition, presentation, or representation, in whatever form, of nudity, sexual conduct, sexual 

15 excitement. or sadomasochistic abuse when the material or performance, taken as a whole, has the 

16 following characteristics: 

17 (a) its dominant tlcieme aJ3J3eals it has a predominant tendency to appeal to a minor's prurient 

18 interest in sex; 

19 (bl it depicts or describes nudity, sexual conduct. sexual excitement, or sadomasochistic abuse 

20 in a manner that is patently offensive to contemporary standards in the adult community with respect to 

21 what is suitable for minors; and 

22 (cl it lacks serious literary, scientific, artistic, or political value for minors. If tRe oeurt finds that 

23 the material er 13erfermanoe has serietis literaP,', seientifie, artistie, er J3elitieal value fer a si§nifioaAt 

24 pornentage of normal elder R9iners, the material er J3erfermanoe R98'J' net be found to laol( suoR ~·alue fer 

25 tlcio entire elass of miners. 

26 (2) "Material" means a book, magazine, newspaper, pamphlet, poster, print, picture, figure, image, 

27 description, motion picture film, record, recording tape, 0f videotape, or computer image (except a motion 

28 picture or videotape rated G, PG, QI PG-13~ by the motion picture association of America). 

29 (3) "Minor" means a an unmarried person under 18 years of age. 

30 (4) "Newsstand" means a stand that distributes or sells newspapers or magazines. 
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5 5th Legislature LC1026.01 

(5) "Nudity" means the showing of the human male or female genitals, pubic area. or buttocks with 

2 less than a full opaque covering or the showing of any portion of the female breast below the top of the 

3 nipple with less than a full opaque covering. 

4 ¼H.fil "Performance" means any motion picture, film, or videotape (except a motion picture or 

5 videotape rated G, PG, or PG-13~ by the motion picture association of America); phonog1°aph record; 

6 compact disk; computer image; tape recording; preview; trailer; play; show; skit; dance; or other exhibition 

7 played or performed before an audience of one or more, with or without consideration. 

8 AAlli "Person" means any individual, partnership, association, corporation, or other legal entity 

9 of any kind. 

10 f7Hfil "Prurient interest in sex" means a shameful or morbid interest in sex or excretion. 

11 ~ifil "Sexual conduct" includes: 

12 (a) vaginal, anal, or oral intercourse, whether actual or simulated, normal or perverted. A sexual 

1 3 act is simulated when it gives the appearance of depicting actual sexual activity or the consummation of 

14 an ultimate sexual act. 

15 (b) masturbation, excretory functions, or lewd exhibition of uncovered genitals or female breasts; 

16 (c) sadomasochistic abuse, meaning an act or condition that depicts torture, physical restraint by 

17 being fettered or bound, or flagellation of or by a nude person or a person clad in undergarments or in a 

1 8 revealing or bizarre costume. 

19 ( 10) "Sexual excitement" means the condition of human male or female genitals whein in a state 

20 of sexual stimulation or arousal. 

21 WH.111 "Ultimate sexual act" means vaginal or anal sexual intercourse, fellatio, cunnilingus, or 

2 2 bestiality." 

23 

24 

25 

Section 2. Section 45-8-206, MCA, is amended to read: 

"45-8-206. Public display or dissemination of ebeeeRe material harmful to minors. ( 1) A person 

26 having custody, control, or supervision of any commercial establishment or newsstand may not knowingly 

27 or purposely: 

28 (a) display eeseene material harmful to minors in such a way that minors, as a part of the invited 

29 public, will be able to view the material; provided, however, that a person is considered not to have 

30 displayed aeseene material harmful to minors if the material is kept behind devices commonly known as 
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55th Legislature LC1O26.O1 

blinder racks so that the lower two-thirds of the material is not exposed to view or other reasonable efforts 

2 were made to prevent view of the material by a minor; 

3 (b) sell, furnish, present, distribute, or otherwise disseminate to a minor or allow a minor to view, 

4 with or without consideration, any el3seoRo material harmful to minors; or 

5 (c) present to a minor or participate in presenting to a minor, with or without consideration, any 

6 performance that is ol3seeRo harmful to minors. 

7 (2) A person does not violate this section if: 

8 (a) oo the person had reasonable cause to believe the minor was 18 years of age or married. 

9 "Reasonable cause" includes but is not limited to being shown a draft card, driver's license, marriage 

1 O license, birth certificate, educational identification card, governmental identification card, or other official 

11 or apparently official card or document purporting to establish that the person is 18 years of age or 

1 2 marriedt~ 

13 (b) the person is, or is acting as, an employee of a bona fide public school, college, or university 

14 or a retail outlet affiliated with and serving the educational purposes of a school, college, or university and 

15 the material or performance was disseminated in accordance with policies approved by the governing body 

16 of the institution; 

17 (c) the person is an officer, director, trustee, or employee of a public library or museum and the 

18 material or performance was acquired by the library or museum and disseminated in accordance with 

19 policies approved by the governing body of the library or museum; or 

20 (d) an exhibition in a state of nudity is for a bona fide·scientific or medical purpose for a bona fide 

21 school, library, or museum-;--er0 

22 (e) tlclo persoR is a retail sales elerl\ witA RO fiRaReial iRtorest iR tAe R1ateFial OF poFfoFmaRee or iR 

23 tlcle ostabliSAR10Rt Elispla'y'iRg OF selliRg tlcle R1aterial OF peFf0FR1aRee." 

24 

25 

26 

NEW SECTION. Section 3. Repealer. Section 45-8-207, MCA, is repealed. 

-END-
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55th Legislature 

HOUSE BILL NO. 453 

HB0453.02 
J..F?ROVEO 3Y ::::::,~ 
CH-I JUI:I·::ARY 

2 INTRODUCED BY ARNOTT, PROUSE, WALTERS, SOFT, MOLNAR, ADAMS, OHS, KEENAN, CURTISS, 

3 BERGMAN, DEVANEY, GRIMES, MESAROS, REHBEIN, BARNETT, BURNETT, BAER, AHNER, SMITH, 

4 WISEMAN, DEPRATU, ORR, MILLS, KNOX, ESTRADA, MCGEE, BOHARSKI, MOOD, HAYNE 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND EXPANDING THE REACH OF THE 

7 LAWS RELATING TO MATERIALS HARMFUL TO MINORS; AND AMENDING SECTIONS 45-8-205L 

8 45-8-207, AND 45-8-206, MCA; Mm ~EPEALl~JG SECTIO~J 4e 8 207, MC/\." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 Section 1. Section 45-8-205, MCA, is amended to read: 

13 "45-8-205. Definitions. As used in 4e 8 20s threugh 45-8-206, 45-8-208, and this section, the 

14 following definitions apply: 

15 (1) "Display or dissemination of ebseeno material harmful to minors" means that quality of a 

16 description, exhibition, presentation, or representation, in whatever form, of nudity, sexual conduct, sexual 

17 excitement, or sadomasochistic abuse when the material or performance, taken as a whale, has the 

18 following characteristics: 

19 (a) its Eleminant theme appeals it has a 13reEleminant tenEleney ta a1313eal THE AVERAGE PERSON 

20 APPLYING CONTEMPORARY COMMUNITY STANDARDS WOULD FIND THAT, TAKEN AS A WHOLE, IT 

21 APPEALS to a minor's prurient interest in sex; 

22 lb) THE AVERAGE PERSON WOULD FIND THAT it depicts or describes nudity, sexual conductL 

23 sexual excitement, or sadomasochistic abuse in a manner that is patently offensive to contemporary 

24 COMMUNITY standards in the adult community with respect to what is suitable for minors; and 

25 (c) A REASONABLE PERSON WOULD FIND THAT, TAKEN AS A WHOLE,it lacks serious literary, 

26 scientific, artistic, or political value for minors. If the eeurt finEls that the material er performanee has 

27 serious literary, seiontifie, artistie, or politisal ,,alue for a signifieant poreentage sf normal elEler miners, the 

28 material er performanee ma•, not be fot:JnEI to laek sueh value /or the entire elass of minors. 

29 (2) "Material" means a book, magazine, newspaper, pamphlet, poster, print, picture, figure, image, 

30 description, motion picture film, record, recording tape, ef videotape, or computer image {eiceept a FRetIen 
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55th Legislature HB0453 02 

pieture or videotape rated G, PG, fil PG 13, or R by the A'lotion pioture assooiation of AA'lerical-. 

2 (3) "Minor" means a an unA'larried A person under 18 years of age. 

3 141 "Newsstand" A'leans a stand that distributes or sells newspapers or A'lagazines. 

4 @14) "Nudity" means the showing of the human male or female genitals, pubic area, or buttocks 

5 with less than a full opaque covering or the showing of any portion of the female breast below the top of 

6 the nipple with less than a full opaque covering. 

7 ~ "Performance" means any motion picture, film, or videotape {except a A'lotion picture or 

8 'o'ideotape rated G, PG, fil PG 13, or R by the A'lotion picture association of AA'lefical; phono,~raph r'!cord; 

9 compact disk; computer image; tape recording; preview; trailer; play; show; skit; dance; or other exhibition 

10 played or performed before an audience of one or more, with or without consideration. 

11 ~ "Person" means any individual, partnership, association, corporation, or other legal entity 

12 of any kind. 

13 f-+-i.±filiZl "Prurient interest in sex" means a shameful EH'L morbid, LASCIVIOUS, UNHEALTHY, OR 

14 LUSTFUL interest in sex or excretion. 

15 t8l±filIBl "Sexual conduct" includes: 

16 la) vaginal, anal, or oral intercourse, whether actual or simulated, normal or perverted. A sexual 

17 act is simulated when it gives the appearance of depicting actual sexual activity or the consummation of 

18 an ultimate sexual act. 

19 lb) masturbation, excretory functions, or lewd exhibition of uncovered genitals or female breasts; 

20 le) sadomasochistic abuse, meaning an act or condition that depicts torture, physical restraint by 

21 being fettered or bound, or flagellation of or by a nude person or a person clad in undergarments or in a 

22 revealing or bizarre costume. 

23 H:Gtl9) "Sexual excitement" means the condition of human male or female genitals when in a state 

24 of sexual stimulation or arousal. 

25 (91(11)110) "Ultimate sexual act" means vaginal or anal sexual intercourse, fellatio .. cunnilingus, 

26 or bestiality." 

27 

28 

29 

30 

Section 2. Section 45-8-206, MCA, is amended to read: 

"45-8-206. Public display or dissemination of oesoene material harmful to minors. 11) A person 

having custody, control. Of supef·1ision of any OOA'lA'lOfsial establishA'lent Of newsstand may not knowingly 
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or purposely: 

2 (a) display ebseene material harmful to minors in such a way that minors, as a part of the invited 

3 public, will be able to view the material; provided, however, that a person is considered not to have 

4 displayed ebseene material harmful to minors if the material is kept behind devices commonly known as 

5 blinder racks so that the lower two-thirds of the material is not exposed to view or other reasonable efforts 

6 were made to prevent view of the material by a minor; 

7 lb) sell, furnish, present, distribute, or otherwise disseminate to a minor or allow a minor to view, 

8 with or without consideration, any osseene material harmful to minors; or 

9 (c) present to a minor or participate in presenting to a minor, with or without consideration, any 

1 O performance that is ebseene harmful to minors. 

11 (2) A person does not violate this section if: 

12 (a) Jcte the person had reasonable cause to believe the minor was 18 years of age or married. 

13 "Reasonable cause" includes but is not limited to being shown a draft card, driver's license, marriage 

14 license, birth certificate, educational identification card, governmental identification card, or other official 

15 or apparently official card or document purporting to establish that the person is 18 years of age er 

16 A'larried;~ 

17 (bl the J3ersen Is, or is aeting as, an eA'lJ3loyee et a bona fide J3ublie sehoel, eellege, or uni,·ersity 

18 er a retail outlet affiliated y,•ith and ser11ing the educational J3ur130ses of a sehool, eollege, or uni11ersity and 

19 the A'laterial er J3erforA'laneo was disseA'linated in aeeordance ,;ith J3olicies aJ3J3ro•;ed by the geverning body 

20 sf tho institutien; 

21 Isl the J30rson is an effiser, director, trustee, or eA'lpleyee of a public library or A'lusoum and the 

22 A'latorial or perferA'lanse was aaquired b~· the library er A'luseuA'l and disseminated in aeeordance with 

23 13olieies aJ313re•,ed by tho go.,,erning bod•r of the library or A'luseuA'l; or 

24 AAJ.fil an exhibition in a state of nudity is for a bona fide seientifis er A'ledisal SERIOUS LITERARY, 

25 SCIENTIFIC, ARTISTIC, OR POLITICAL purpose for A MINOR AT a bona fide school, library, or museum-; 

27 !el the persen is a retail sales elerl( with ne financial interest in the A'laterial er 13erforrnanee or in 

28 the estaelishA'lent dis13laying er selling the A'laterial or 13erforrnanee. 

29 (31 EVIDENCE IS ADMISSIBLE TO SHOW MOTION PICTURE ASSOCIATION OF AMERICA RATINGS 

30 OF A MOVIE OR VIDEOTAPE." 
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55th Legislature 

~JleW SeGTlmL Seetien 3. Repealer. Seetion q e 8 207, MCA, is repealed. 

2 

3 SECTION 3. SECTION 45-8-207, MCA, IS AMENDED TO READ: 

HB0453.02 

4 "45-8-207. Notice of violation. Before a county attorney may prosecute a person for a continuing 

5 violation of 45-8-206, 1'te the county attorney shall determine that there is probable cause to believe that 

6 the material or performance is obseene harmful to minors, give the alleged •;ielater person actual notice of 

7 the determination.,, and netiee that he will be proseeuteEl if he Elees not Elesist, anEl determine that the 

8 violation eontinueEl for at least 3 Elays after notiee was reeeived. The person A'lay seal( a Eleclarator•,' 

9 judgA'lont on ti'le eiuestion w"1ot"1er the A'laterial or perferA'lanee is obscene to A'linors. The statutc--ef 

1 O limitations for the offense is tolled v,•hile the deelaratory judgA'lent or an appeal froA'l it is 13011~ inform 

11 the person that the person should obtain the advice of an attorney as to whether the material or 

12 performance is harmful to minors in violation of 45-8-206. ·· 

13 -END-
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55th legislature HB0453.02 

HOUSE BILL NO. 453 

2 INTRODUCED BY ARNOTT, PROUSE, WALTERS, SOFT, MOLNAR, ADAMS, OHS, KEENAN, CURTISS, 

3 BERGMAN, DEVANEY, GRIMES, MESAROS, REHBEIN, BARNETT, BURNETT, BAER, AHNER, SMITH, 

4 WISEMAN, DEPRATU, ORR, MILLS, KNOX, ESTRADA, MCGEE, BOHARSKI, MOOD, HAYNE 

5 

6 A Bill FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND EXPANDING THE REACH OF THE 

7 LAWS RELATING TO MATERIALS HARMFUL TO MINORS; AND AMENDING SECTIONS 45-8-205L 

8 45-8-207, AND 45-8-206, MCA; AND F\EPE.O,LING SECTIO~J 4e 8 207, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 Section 1. Section 45-8-205, MCA, is amended to read: 

13 "45-8-205. Definitions. As used in 1e 8 20e threu§h 45-8-206, 45-8-208, and this section, the 

14 following definitions apply: 

5 I 1 I "Display or dissemination of ebsoene material ]:l_arm_ful to minors" means that quality of a 

16 description, exhibition, presentation, or representation, in whatever form, of nudity, sexual conduct, sexual 

17 excitement, or sadomasochistic abuse when the material or performance, tallen as a whele, has the 

18 following characteristics: 

19 la) its EleFRinant theFRe BJ:JJ:)Bals it has a preEl □ FRinant tenEleney ta appeal THE AVERAGE PERSON 

20 APPLYING CONTEMPORARY COMMUNITY STANDARDS WOULD FIND THAT, TAKEN AS A WHOLE, IT 

21 APPEALS to a minor's prurient interest in sex; 

22 (b) THE AVERAGE PERSON WOULD FIND THAT it depicts or describes nudity, sexual conductL 

23 sexual excitement, or sadomasochistic abuse in a manner that is patently offensive to contemporary 

24 COMMUNITY standards in the adult community with respect to what is suitable for minors; and 

25 le) A REASONABLE PERSON WOULD FIND THAT, TAKEN AS A WHOLE.it lacks serious literary, 

26 scientific, artistic, or political value for minors. If tl:10 oeurt fines that the FRaterial er perforFRanee has 

27 serious literar',', ssionti*io, artistie, er J:!Olitisal ~·alue for a si§nifisant pereenta§O al nerFRal elder FRiners, tho 

28 FRatorial er 13orf0rFRans0 FRay net be foune ta lael( sc1ol:1 '(alue for the entire olass of FRiners. 

29 (21 "Material" means a book, magazine, newspaper, pamphlet, poster, print, picture, figure, image, 

30 description, motion picture film, record, recording tape, ~ videotape, or computer image (eirnept a FRet10n 
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13iot1:1re or •;iecota13e rates G, PG, fil PG 13, or Ft sy the motioA 13iet1:JFe assooiatioA of .'\meriea). 

2 i3I "Minor" means a aA 1:1Amarriee 6 person under 18 years of age. 

3 141 "~JewsstaA"d"" means a staAe that eistris1:1tes or sells Aews13apers er ma!JaziAes. 

4 @(4) "Nudity" means the showing of the human male or female genitals, pubic area, or buttocks 

5 with less than a full opaque covering or the showing of any portion of the female breast below the top of 

6 the nipple with less than a full opaque covering. 

7 ™ffilill "Performance" means any motion picture, film, or videotape (eiEeept a mstioA 13iet1:1re or 

8 •,ieeeta13e rates G, PG, fil PG 13, er Ft s~' the motioA 13iet1:1re assoeiatioA of AFRerieal; phonograph record; 

9 compact disk; computer image; tape recording; preview; trailer; play; show; skit; dance; or other exhibition 

1 0 played or performed before an audience of one or more, with or without consideration. 

11 ~ "Person" means any individual, partnership, association, corporation, or other legal entity 

12 of any kind. 

13 t-7+±filill "Prurient interest in sex" means a shameful ef'L morbid, LASCIVIOUS, UNHEALTHY. OR 

14 LUSTFUL interest in sex or excretion. 

15 ~ "Sexual conduct" includes: 

16 la) vaginal, anal, or oral intercourse, whether actual or simulated, normal or perverted. A sexual 

17 act is simulated when it gives the appearance of depicting actual sexual activity or the consummation of 

18 an ultimate sexual act. 

19 lb) masturbation, excretory functions, or lewd exhibition of uncovered genitals or female breasts; 

20 le) sadomasochistic abuse, meaning an act or condition that depicts torture, physical restraint by 

21 being fettered or bound, or flagellation of or by a nude person or a person clad in undergarments or in a 

22 revealing or bizarre costume. 

23 J:½)t(9) "Sexual excitement" means the condition of human male or female genitals when in a state 

24 of sexual stimulation or arousal. 

25 19) I 11 I ( 10) "Ultimate sexual act" means vaginal or anal sexual intercourse, fellatio, cunnilingus, 

26 or bestiality." 

27 

28 

29 

30 

Section 2. Section 45-8-206, MCA, is amended to read: 

"45-8-206. Public display or dissemination of al:leaene material harmful to minors. (1) A person 

lcla•;in~ eustosy, eoAtrol, er s1:113er>,ioieA ef aAy eoR1R1ereial estaelisRfflOAt or ne·,•,·sstans may not knowingly 
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or purposely: 

2 la) display oeseene material harmful to minors in such a way that minors, as a part of the invited 

3 public, will be able to view the material; provided, however, that a person is considered not to have 

4 displayed obsoene material harmful to minors if the material is kept behind devices commonly known as 

5 blinder racks so that the lower two-thirds of the material is not exposed to view or other reasonable efforts 

6 were made to prevent view of the material by a minor; 

7 (b) sell, furnish, present, distribute, or otherwise disseminate to a minor or allow a minor to view. 

8 with or without consideration, any oeseene material harmful to minors; or 

9 (c) present to a minor or participate in presenting to a minor, with or without consideration. any 

1 O performance that is oesseno harmful to minors. 

11 {2) A person does not violate this section if: 

12 la) 1'le the person had reasonable cause to believe the minor was 18 years of ago or married. 

13 "Reasonable cause" includes but is not limited to being shown a draft card, driver's license, marriage 

14 license, birth certificate, educational identification card, governmental identification card, or other official 

15 or apparently official card or document purporting to establish that the person is 18 years of age Bf 

16 married;" 

17 (e) tJcio person Is, or is aeting as, an emplo·,·ee of a 00na Iida puelio sohool, eolloge, or uni·,ersit1• 

18 or a retail outlet affiliated '"''ith and ser¥ing the edueational purposes of a seheol, eollege, er uni~·ersity and 

19 the A'laterial er perforA'lanee was dissaA'linated in aeeordanea with palioies appro¥ed by the go 1,<erning body 

20 of tAe institution; 

21 (e) tJcio person is an effieor, diroeter, trustee, or employee of a puelie lisrary or A'luseurn and tF'le 

22 A'laterial or perferrnanoe was aequired e•; tho lisrary er A'IUSOUA'I and Elissominated in aooordanoe with 

23 polieios approved s; the go,·erning seeiy of tAe librar~· or A'IUseurn; fil 

24 WJ,J.fil an exhibition in a state of nudity is for a eon a fiEle seientifis er A'ledieal SERIOUS LITERARY. 

25 SCIENTIFIC, ARTISTIC, OR POLITICAL purpose for A MINOR AT a bona fide school, library, or museum+ 

27 (e) tJcio person is a retail sales elerlE with no linaneial interest in tho FAaterial or perfermanee or in 

28 the estaslishFAent eiispla·,•in§ or sollin§ tho material er perforrnanoa. 

29 {3) EVIDENCE IS ADMISSIBLE TO SHOW MOTION PICTURE ASSOCIATION OF AMERICA RATINGS 

30 OF A MOVIE OR VIDEOTAPE." 
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5 5th Legislature 

~iEw SECTION. SeotieR a. Repealer. Seetion 1 e 8 2Q7, MCA, is repealed. 

2 

3 SECTION 3. SECTION 45-8-207, MCA, IS AMENDED TO READ: 

HB0453.02 

4 "45-8-207. Notice of violation. Before a county attorney may prosecute a person for a continuing 

5 violation of 45-8-206, l=I& the county attorney shall determine that there is probable cause to believe that 

6 the material or performance is saseene harmful to minors, give the alle§ee:i Yiolater person actual notice of 

7 the determination~ and notiee that he will ae proseeuteel if he e:ioes net e:iesist, ane:i e:ieterniine that the 

8 ·~iolation eontin1,1eel fer at least a e:iays after notieo was reeeiveel. The person FRay seel( a e:ieelaratory 

9 j1,1e:i§A'!Ont en the 1j1,1estien .,.,·hether the FRatorial er perferFRaRee is oaseene to FRinors. The staWte of 

1 O liFRitatiens for the offense is tollee:i while the e:ieelaratory j1,1Ei§FRent or an appeal froFR it is pene:iing inform 

11 the person that the person should obtain the advice of an attorney as to whether the material or 

1 2 performance is harmful to minors in violation of 45-8-206." 

13 -END-
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HOUSE BILL NO. 453 

HB0453.03 
APPROVED BY COM ON PUBLIC 
HEALTH, WELFARE & SAFETY 

2 INTRODUCED BY ARNOTT, PROUSE, WALTERS, SOFT, MOLNAR, ADAMS, OHS, KEENAN, CURTISS, 

3 BERGMAN, DEVANEY, GRIMES, MESAROS, REHBEIN, BARNETT, BURNETT, BAER, AHNER, SMITH, 

4 WISEMAN, DEPRATU, ORR, MILLS, KNOX, ESTRADA, MCGEE, BOHARSKI, MOOD, HAYNE 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND EXPANDING THE REACH OF THE 

7 LAWS RELATING TO MATERIALS HARMFUL TO MINORS; AND AMENDING SECTIONS 45-8-205L 

8 45-8-207, AND 45-8-206, MCA; /\~JD REPEALING aECTIG~I 4 s Q 207, MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 Section 1. Section 45-8-205, MCA, is amended to read: 

13 "45-8-205. Definitions. As used in 4 e fl 20s tl:lreush .-.5-8-206, 45-8-208, and this section, the 

14 following definitions apply: 

15 (1) "Display or dissemination of ebssene material harmful to minors" means that quality of a 

16 description, exhibition, presentation, or representation, in whatever form, of nudity, sexual conduct, sexual 

17 excitement, or sadomasochistic abuse when the material or performance, taken as a wl:lole, has the 

18 following characteristics: 

19 la) its EleFAinant theFAe a1313eals it has a areEleFAinant tenElensv te aaaeal THE AVERAGE PERSON 

20 APPLYING CONTEMPORARY COMMUNITY STANDARDS WOULD FIND THAT, TAKEN AS A WHOLE, IT 

21 APPEALS to a minor's prurient interest in sex; 

22 (b) THE AVERAGE PERSON WOULD FIND THAT it depicts or describes nudity, sexual conductL 

23 sexual excitement, or sadomasochistic abuse in a manner that is patently offensive to contemporary 

24 COMMUNITY standards in the adult community with respect to what is suitable for minors; and 

25 le) A REASONABLE PERSON WOULD FIND THAT. TAKEN AS A WHOLE,it lacks serious literary, 

26 scientific, artistic, or political value for minors. If tl:10 sourt finEls that tl:10 FAaterial or 130rferFAans0 has 

27 serieYs literary, ssientifio, artistic, er 13olitioal value fer a si9nifioant 13ero0ntage of nerFAal elEler FAiners, tl:le 

28 FAaterial er 13erferFAanoe FAa1f net be feYna te laok SlJGR ·,altJe fer ti:le entire olass ef R'linors. 

29 (2) "Material" means a book, magazine, newspaper, pamphlet, poster, print, picture, figure, image, 

30 description, motion picture film, record, recording tape, Gf videotape, or computer image (exse13t a motion 
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13ietuFO OF >1ideota13e rated G, PG, fil PG 13, OF R by the R'lOtion 13ietuFe assoeiation of ,A,Fflerisa). 

2 (3) "Minor" means a an unR'larried 6 person under 18 years of age. 

3 (4 l "~lowsstand" R'leans a stand that distributes or soils ne•,1Js13a13ors or R'laga.iinos. 

4 @14) "Nudity" means the showing of the human male or female genitals, pubic area.__Qf_buttocks 

5 with less than a full opaque covering or the showing of any portion of the female breast below the top of 

6 the nipple with less than a full opaque covering. 

7 ~ "Performance" means any motion picture, film, or videotape (oaso13t a n:1otion 13isturo or 

8 vidoota130 rated G, PG, fil PG 13, or R by tho R'lOtion 13isturo assosiation of AR'lerisa); phonograph record; 

9 compact disk; computer image; tape recording; preview; trailer; play; show; skit; dance; or other exhibition 

1 O played or performed before an audience of one or more, with or without consideration. 

11 ~ "Person" means any individual, partnership, association, corporation, or other legal entity 

12 of any kind. 

13 ++t!filill "Prurient interest in sex" means a shameful ei:,. morbid. LASCIVIOUS, UNHEALTHY, OR 

14 LUSTFUL interest in sex or excretion. 

15 {8Hfilifil "Sexual conduct" includes: 

16 la) vaginal, anal, or oral intercourse, whether actual or simulated, normal or perverted. A sexual 

17 act is simulated when it gives the appearance of depicting actual sexual activity or the consummation of 

18 an ultimate sexual act. 

19 (bl masturbation, excretory functions, or lewd exhibition of uncovered genitals or female breasts; 

20 (c) sadomasochistic abuse, meaning an act or condition that depicts torture, physical restraint by 

21 being fettered or bound, or flagellation of or by a nude person or a person clad in undergarments or in a 

22 revealing or bizarre costume. 

23 f±Q}(9) "Sexual excitement" means the condition of human male or female genitals when in a state 

24 of sexual stimulation or arousal. 

25 (QH11)(10) "Ultimate sexual act" means vaginal or anal sexual intercourse, fellatio, cunnilingus, 

26 or bestiality." 

27 

28 

29 

Section 2. Section 45-8-206, MCA, is amended to read: 

"45-8-206. Public display or dissemination of obseaAa material harmful to minors. ( 1 l A person 

30 AaYing sustad't, eontrol, or su13er,,isien of an•,« GOR'lR'lOrsial establi&hR'lont or newsstand may not knowingly 
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or purposely: 

2 (al display e8soene material harmful to minors in such a way that minors, as a part of the invited 

3 public, will be able to view the material; provided, however, that a person is considered not to have 

4 displayed e8soene material harmful to minors if the material is kept behind devices commonly known as 

5 blinder racks so that the lower two-thirds of the material is not exposed to view or other reasonable efforts 

6 were made to prevent view of the material by a minor; 

7 (bl sell, furnish, present, distribute, or otherwise disseminate to a minor or allow a minor to view, 

8 with or without consideration, any e8soene material harmful to minors; or 

9 lei present to a minor or participate in presenting to a minor, with or without consideration, any 

1 O performance that is 08GGene harmful to minors. 

11 (21 A person does not violate this section if: 

12 (a) l=le the person had reasonable cause to believe the minor was 18 years of age er n:iarrieeL 

13 "Reasonable cause" includes but is not limited to being shown a draft card, driver's license, marriage 

14 license, birth certificate, educational identification card, governmental identification card, or other official 

15 or apparently official card or document purporting to establish that the person is 18 years of age ei: 

16 n:iarrieEl;" 

17 (8) tl=le persen is, er is aoting as, an en:ipleyee ef a 8ena fiEle pu8Iio sol=leel, 0011090, er 1,miuersity 

18 er a retail eutlet affiliateEl witl=I anEl seri .. ing tl=le eEluoatienal fllclrpeses ef a sol=leel, oellege, er uni>.10rsity anEl 

19 tl=le n:iaterial er perfern:ianoe was Elissen,inateEl in asoereanoe with pelisies Bflflre 110e 8'{ tl=le geverning 80ey 

20 ef the institutien; 

21 fs) tl=le persen is an eHioer, eireoter, trustee, er 0m13ley00 ef a 13uelio li8rary er n,useum ane the 

22 n1aterial er perfermanoe was aoeiuireEl B\' tl=le li13rary er museum ans ElisseminateEl in aeserElanee with 

23 pelisies apprevee sv the g0~1erninfl seev ef the li8rary er museum; Q£ 

24 (B) THE PERSON IS, OR IS ACTING AS, AN EMPLOYEE OF A BONA FIDE PUBLIC SCHOOL, 

25 COLLEGE, OR UNIVERSITY OR A RETAIL OUTLET AFFILIATED WITH AND SERVING THE EDUCATIONAL 

26 PURPOSES OF A SCHOOL, COLLEGE, OR UNIVERSITY AND THE MATERIAL OR PERFORMANCE WAS 

27 DISSEMINATED IN ACCORDANCE WITH POLICIES APPROVED BY THE GOVERNING BODY OF THE 

28 INSTITUTION; 

29 (C) THE PERSON IS AN OFFICER, DIRECTOR, TRUSTEE, OR EMPLOYEE OF A PUBLIC LIBRARY 

30 OR MUSEUM AND THE MATERIAL OR PERFORMANCE WAS ACQUIRED BY THE LIBRARY OR MUSEUM 
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AND DISSEMINATED IN ACCORDANCE WITH POLICIES APPROVED BY THE GOVERNING BODY OF THE 

2 LIBRARY OR MUSEUM: OR 

3 ~ an exhibition in a state of nudity is for a eona fiElo ssientifis er meElisal SERIOUS 

4 LITERARY. SCIENTIFIC, ARTISTIC, OR POLITICAL purpose for A MINOR AT a bona fide school, library, or 

5 museum.;-ei:0 

6 (el the pars en is a retail sales slork ·«ith no finansial interost in the material or perforn:i anco er in 

7 the estaelishn:iont Elis13lavin9 or sellin9 tl=io material or performanso. 

8 (3) EVIDENCE IS ADMISSIBLE TO SHOW MOTION PICTURE ASSOCIATION OF AMERICA RATINGS 

9 OF A MOVIE OR VIDEOTAPE." 

10 

Ni!~.' SeGTIO~I. SeGtieR 3. Repealer. Sestien ·Hi 8 :2G7, MCA, is F8JiloaloEI. 

SECTION 3. SECTION 45-8-207, MCA. IS AMENDED TO READ: 

11 

12 

13 

14 "45-8-207. Notice of violation. Before a county attorney may prosecute a person for a continuing 

15 violation of 45-8-206, Re the county attorney shall determine that there is probable cause to believe that 

16 the material or performance is oessono harmful to minors, give the alle9ed •Jiolator person actual notice of 

17 the determinationL and netise that he will eo preses1,1teEI if he Elees net desist, and Eleterrnine that tho 

18 violatien sentin1,1eE1 fer at least 3 Ela•fG after notise was resei,,.eEI. The Jilersen may ooek a Eleslaraterv 

19 j1,1Eigment on tho E!UBstien whether the material or Jil8rformanso is eessene to miners. Tho statute of 

20 limitations for tl=io offense is telleEI while tl=io doslaratorv j1,1Elgmont or an a13peal from it is JilBAEling inform 

21 the person that the person should obtain the advice of an attorney as to whether the material or 

22 performance is harmful to minors in violation of 45-8-206." 

23 -END-
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