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HOUSE BILL NO. 111 

2 INTRODUCED BY AHNER 

3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND THE DEPARTMENT OF JUSTICE 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 IDENTIFICATION AND REGISTRATION OF SEXUAL AND VIOLENT OFFENDERS; PROVIDING FOR A 

7 SEXUALLY VIOLENT PREDATOR DESIGNATION; PROVIDING IMMUNITY FOR NEGLIGENCE; AMENDING 

8 SECTIONS 41-5-523, 44-6-101, 46-18-201, 46-23-501, 46-23-502, 46-23-503, 46-23-504, 46-23-505, 

9 46-23-506, 46-23-507, AND 46-23-508, MCA; REPEALING SECTION 46-18-254, MCA; AND PROVIDING 

10 APPLICABILITY DATES." 

11 

12 WHEREAS, the Legislature finds that the danger of recidivism posed by sexual and violent offenders 

13 and the protection of the public from these offenders is of paramount concern to government and the 

14 people; and 

15 WHEREAS, the Legislature further finds that law enforcement agencies' efforts to protect their 

16 communities, conduct investigations, and apprehend sexual and violent offenders is impaired by the lack 

17 of information about offenders who live within their jurisdictions; and 

18 WHEREAS, the system of registering sexual and violent offenders provides law enforcement with 

19 information critical to preventing victimization and to resolving incidents of sexual or violent offenses 

20 promptly, including notification of the public when necessary to the continued protection of the community; 

21 and 

22 WHEREAS, persons who have committed a sexual or violent offense have a reduced expectation. 

23 of privacy because of the public's interest in safety; and 

24 WHEREAS, the Legislature finds that releasing information about sexual or violent offenders to law 

25 enforcement agencies and, under certain circumstances, providing access to limited information about 

26 certain sexual offenders to the general public will further the primary governmental interest of protecting 

27 specific vulnerable groups and the public in general from potential harm. 

28 THEREFORE, it is the policy of the State of Montana to assist local law enforcement agencies' 

29 efforts in protecting their communities by requiring that sexual or violent offenders register and to authorize 

30 the release of necessary and relevant information about sex offenders to the public. 
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STATEMENT OF INTENT 

2 A statement of intent is required for this bill in order to provide guidance for rules adopted under 

3 [section 12] concerning the qualifications of sexual offender evaluators and concerning evaluations of 

4 sexual offenders. The legislature intends that sexual offender evaluators possess education and experience 

5 similar to the education and experience requirements of therapists certified by the Montana sex offender 

6 treatment association. The legislature further intends that rules for evaluating the risk of repeat offenses 

7 by sexual offenders include the following factors: 

8 ( 11 whether the sexual offender has a mental abnormality; 

9 (21 whether the sexual offender's conduct is repetitive and compulsive; 

1 O (31 whether drugs or alcohol played a part in the offense or offenses; 

11 (41 whether the sexual offender served the maximum term for the offense or offenses; 

12 (5) whether the offense or offenses involved a child; 

13 (6) the age of the sexual offender at the commission of the offense or offenses; 

14 (71 the relationship between the sexual offender and the victim or victims; 

15 (81 whether the offense or offenses involved use of a weapon; 

16 (9) the number, date, and nature of prior offenses; 

17 ( 10) conditions of release that minimize risk of another offense, including whether the sexual 

18 offender is under supervision or receiving counseling and treatment; 

19 ( 11) physical conditions that minimize the risk of another offense, such as advanced age or 

20 debilitating illness of the sexual offender; 

21 (12) whether psychological or psychiatric profiles of the sexual offender indicate a risk of recidivism; 

22 (13) the sexual offender's response to and participation in treatment; 

23 (14) recent behavior of the sexual offender; 

24 ( 15) recent threats or gestures by the sexual offender against persons; and 

25 (16) a review of any victim impact statements. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

Section 1. Section 41-5-523, MCA, is amended to read: 29 

30 "41-5-523. Disposition ... sentence to correctional facility •· commitment to department .. 
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1 placement and evaluation of youth·· restrictions. (1) If a youth is found to be a delinquent youth or a youth 

2 in need of supervision, the youth court may enter its judgment making one or more of the following 

3 dispositions: 

4 (a) retain jurisdiction in a disposition provided under subsection (1)(b) or (1)(dl; 

5 (bl place the youth on probation; 

6 (cl subject to subsections (1 )(n)(i), (2)(a), (2)(b), and (6), sentence a youth to one of the state 

7 youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth 

8 eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years 

9 of age. A youth may not be sentenced to a state youth correctional facility unless the department informs 

10 the judge that space is available for the youth at that facility. The sentencing judge may not place 

11 limitations on the release unless recommended by the youth placement committee. 

12 Id) require a youth found to be delinquent to register as a - sexual or violent offender ~ursuant 

13 to 46 18 264 anel 46 2<1 eQ6 under 46-23-504; 

14 (e) place the youth in an in-state residence that ensures that the youth is accountable, provides 

15 for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider 

16 placement recommendations from the youth placement committee. The judge may not place the youth in 

17 an in-state residence unless the department informs the judge that resources are available for placement 

18 of the youth at that residence. 

19 If) commit the youth to the department. In an order committing a youth to the department: 

20 (i) the court shall determine whether continuation in the youth's own home would be contrary to 

21 the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need 

22 for removal of the youth from the youth's home; 

23 Iii) in the case of a delinquent youth who is determined by the court to be a serious juvenile 

24 offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge 

25 finds that the placement is necessary for the protection of the public. The court may order the department 

26 to notify the court within 5 working days before the proposed release of a youth from a youth correctional 

27 facility. Once a youth is committed to the department for placement in a state youth correctional facility, 

28 the department is responsible for determining an appropriate date of release into an appropriate placement. 

29 (gl order restitution by the youth or the youth's parents; 

30 (hl impose a fine as authorized by law if the violation alleged would constitute a criminal offense 
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1 if committed by an adult; 

2 (i) require the performance of community service; 

3 (j) requrre the youth, the youth's parents or guardians, or the persons having legal custody of the 

4 youth to receive counseling services; 

5 (k) require the medical and psychological evaluation of the youth, the youth's parents or guardians, 

6 or the persons having legal custody of the youth; 

7 (I) require the parents, guardians, or other persons having legal custody of the youth to furnish 

8 services the court n ay designate; 

g (ml order further care, treatment, evaluation, or relief that the court considers beneficial to the 

1 O youth and the community and that does not obligate funding from the department for services outside the 

11 state of Montana without the department's approval, except that a youth may not be placed by a youth 

12 court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to 

13 subsection ( 1 l (fl, place a youth in a residential treatment facility. 

14 (nl commit the youth to a mental health facility if, based upon the testimony of a professional 

15 person as defined in 53-21-102, the court finds that the youth is seriously mentally ill as defined in 

16 53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119. 

17 (il A youth adjudicated mentally ill or seriously mentally ill as defined in 53-21-102 may not be 

18 committed or sentenced to a state youth correctional facility. 

19 Iii) A youth adjudicated to be mentally ill or seriously mentally ill after placement in or sentencing 

20 to a state youth correctional facility must be moved to a more appropriate placement in response to the 

21 youth's mental health needs and consistent with the disposition alternatives available in 53-21-1 27. 

22 (ol place the youth under home arrest as provided in Title 46, chapter 18, part 1 O. 

23 (21 When a youth is committed to the department, the department shall determine the appropriate 

24 placement and rehabilitation program for the youth after considering the recommendations made under 

25 41-5-527 by the youth placement committee. Placement is subject to the following limitations: 

26 (a) A youth in need of supervision or adjudicated delinquent for commission of an act that would 

27 not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility. 

28 (b) A youth may not be held in a state youth correctional facility for a period of time in excess of 

29 the maximum period of imprisonment that could be imposed on an adult convicted of the offense or 

30 offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the 
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1 power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-126. 

2 (c) A youth may not be placed in or transferred to a penal institution or other facility used for the 

3 execution of sentence of adults convicted of crimes. 

4 (3) A youth placed in a state youth correctional facility or other facility or program operated by the 

5 department or who signs .an aftercare agreement under 52-5-126 must be supervised by the department. 

6 A youth who is placed in any other placement by the departmen!, the youth court, or the youth court's 

7 juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction 

8 over the youth under 41-5-205 whether or not the youth is committed to the department. Supervision by 

9 the youth probation officer includes but is not limited to: 

10 (a) submitting information and documentation necessary for the person, committee, or team that 

11 is making the placement recommendation to determine an appropriate placement for the youth; 

12 (b) securing approval for payment of special education costs from the youth's school district of 

13 residence or the office of public instruction, as required in Title 20, chapter 7, part 4; 

14 (c) submitting an application to a facility in which the youth may be placed; and 

15 (dl case management of the youth. 

16 (4) The youth court may order a youth to receive a medical or psychological evaluation at any time 

17 prior to final disposition if the youth waives the youth's constitutional rights in the manner provided for in 

18 41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of 

19 the evaluation, except as provided in subsection (5). A county may contract with the department or other 

20 public or private agencies to obtain evaluation services ordered by the court. 

21 (5) The youth court shall determine the financial ability of the youth's parents to pay the cost of 

22 an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order 

23 the youth's parents to pay all or part of the cost of the evaluation. 

24 (6) The youth court may not order placement or evaluation of a youth at a state youth correctional 

25 facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that 

26 is transferable to criminal court under 41-5-206. 

27 (7) An evaluation of a youth may not be performed at the Montana state hospital unless the youth 

28 is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105. 

29 (Bl An order of the court may be modified at any time. In the case of a youth committed to the 

30 department, an order pertaining to the youth may be modified only upon notice to the department and 
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1 subsequent hearing. 

2 (9) Whenever the court commits a youth to the department, it shall transmit with the dispositional 

3 judgment copies of medical reports, social history material, education records, and any other clinical, 

4 predisposition, or other reports and information pertinent to the care and treatment of the youth. 

5 ( 10) If a youth is committed to the department, the court shall examine the financial ability of the 

6 youth's parents or guardians to pay a contribution covering all or part of the costs for the care, 

7 commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health 

8 care. 

9 (11) If the court determines that the youth's parents or guardians are financially able to pay a 

1 0 contribution as provided in subsection ( 10), the court shall order the youth's parents or guardians to pay 

11 an amount based on the uniform child support guidelines adopted by the department of public health and 

12 human services pursuant to 40-5-209. 

13 ( 12) (a) Except as provided in subsection ( 12)(b), contributions ordered under this section and each 

14 modification of an existing order are enforceable by immediate or delinquency income withholding, or both, 

15 under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is 

16 nevertheless subject to withholding for the payment of the contribution without need for an amendment 

17 of the support order or for any further action by the court. 

18 (b) A court-ordered exception from contributions under this section must be in writing and be 

19 included in the order. An exception from the immediate income withholding requirement may be granted 

20 if the court finds there is: 

21 (i) good cause not to require immediate income withholding; or 

22 (ii) an alternative arrangement between the department and the person who is ordered to pay 

23 contributions. 

24 (c) A finding of good cause not to require immediate income withholding must, at a minimum, be 

25 based upon: 

26 (i) a written determination and explanation by the court of the reasons why the implementation of 

27 immediate income withholding is not in the best interests of the youth; and 

28 (ii) proof of timely payment of previously ordered support in cases involving modification of 

29 contributions ordered under this section. 

30 (d) An alternative arrangement must: 
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1 (i) provide sufficient security to ensure compliance with the arrangement; 

2 (ii) be in writing and be signed by a representative of the department and the person required to 

3 make contributions; and 

4 (iii) if approved by the court, be entered into the record of the proceeding. 

5 ( 13) Upon a showing of a change in the financial ability of the youth's parents or guardians to pay, 

6 the court may modify its order for the payment of contributions required under subsection ( 11). 

7 ( 14) (a) If the court orders the payment of contributions under this section, the department shall 

8 apply to the department of public health and human services for support enforcement services pursuant 

9 to Title IV-D of the Social Security Act. 

10 (bl The department of public health and human services may collect and enforce a contribution 

11 order under this section by any means available under law, including the remedies provided for in Title 40, 

12 chapter 5, parts 2 and 4." 

13 

14 Section 2. Section 44-6-101, MCA, is amended to read: 

15 "44-6-101. Definitions. As used in this part, the following definitions apply: 

16 ( 1) "Department" means the department of justice provided for in 2-15-2001. 

17 (2) "DNA" means deoxyribonucleic acid. 

18 (3) "DNA identification index" means the DNA identification record system established under 

19 44-6-102. 

20 (4) "DNA record" means DNA identification information stored in the DNA identification index for 

21 purposes of establishing identification in connection with law enforcement investigations or supporting 

22 statistical interpretation of the results of DNA analysis. The DNA record is considered the objective form 

23 of the results of a DNA analysis, such as the numerical representation of DNA fragment lengths, 

24 autoradiographs and the digital image of autoradiographs, and discrete allele assignment numbers. 

25 (5) "DNA testing" means DNA analysis of materials derived from the human body for the purposes 

26 of identification consistent with this part. 

27 (6) "Forensic DNA laboratory" means any laboratory operated by state government that performs 

28 DNA analysis on materials derived from the human body for use as evidence in a criminal proceeding or for 

29 purposes of identification. 

30 (7) "Marker" means a method of describing individuals by genetic profile, such as blood or DNA 
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typo, and has tho specific moaning given to tho word by department rule, which must take into account 

2 tho moaning generally given to tho word for forensic typing by DNA technologists. 

3 (8) "Sexual offense" moans tho offenses contained in tho definition of that term in 46-23-502. 

4 (9) "Violent offense" FAoans an oHenso has tho moaning contained in 4 e e 102, 4 e e 103, 

5 4 e e 202, Hi ii 302, 4e e 303, 4 e e 401, or 4 e e 103 or an oq1:1ivalont oHenso unaer feaeral law 6f--4Re 

6 law of another state 46-23-502." 

7 

8 Section 3. Section 46-18-201, MCA, is amended to read: 

9 "46-18-201. (Temporary) Sentences that may be imposed. ( 1) Whenever a person has been found 

10 guilty of an offense upon a verdict or a plea of guilty, tho court may: 

11 (al defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for 

12 driving under tho influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

13 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

14 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

15 period of tho deferred imposition. Reasonable restrictions or conditions may include: 

16 (ii jail base release; 

17 (ii) jail time not exceeding 180 days; 

18 (iii) conditions for probation; 

19 (iv) payment of the costs of confinement; 

20 (v) payment of a fine as provided in 46-18-231; 

21 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

22 (vii) payment of costs of court-appointed counsel as provided in 46-8-11 3; 

23 (viii) with the approval of the facility or program, an order that the offender be placed in a 

24 community corrections facility or program as provided in 53-30-321; 

25 (ix) community service; 

26 (xi homo arrest as provided in Title 46, chapter 18, part 1 O; 

27 (xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

28 society; 

29 (xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116; 

30 or 
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(xiii) any combination of the restrictions or conditions in subsections ( 1) ( a) (i) through ( 1 )(a)(xii). 

2 (b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

3 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the 

4 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

5 restrictions or conditions may include any of those listed in subsection ( 1 )(a}. 

6 (c) impose a fine as provided by law for the offense; 

7 (d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

8 counsel as provided in 46-8-113; 

9 (el impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit 

10 the defendant to the department of corrections for placement in an appropriate correctional institution or 

11 program; 

12 (f) with the approval of the facility or program, order the offender to be placed in a community 

13 corrections facility or program as provided in 53-30-321; or 

14 (g) impose any combination of subsections (1)(b) through (1 )(f). 

1 5 (2) In addition to any penalties imposed pursuant to subsection ( 1), if the court finds that the victim 

16 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

17 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

18. restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 

19 (3) If a financial obligation is imposed as a condition under subsection (1 )(a), sentence may be 

20 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for 

21 a felony, regardless of whether any other conditions are imposed. 

22 (4) If any restrictions or conditions imposed under subsection ( 1 )(a) or ( 1 )(b) are violated, the court 

23 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

24 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be 

25 allowed for jail or home arrest time already served. 

26 (5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years 

27 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

28 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401 (2), 45-5-502(3), 

29 45-5-503(2) and (3), 45-9-101 (2), (3), and (5)(d), 45-9-102(4), and 45-9-103(2). 

30 (6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 
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of imprisonment imposed under 45-5-102 may not be deferred or suspended. 

2 17) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

3 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

4 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

5 suspended. 

6 18) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a 

7 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred 

8 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment. 

9 (9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

1 0 46-23-502, the court may not waive the registration requirement provided in 46 18 2e4, 46 18 2ee, ana 

11 Title 46, chapter 23, part 5. 

12 ( 10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

13 imprisonment in the state prison shall enroll in the educational phase of the prison's sexual offender 

14 program. 

15 ( 11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

16 imprisonment of the offender in the state prison, including placement of the offender in a community 

17 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

18 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 

19 or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

20 not selected, based on the criteria contained in 46-18-225. 

21 46-18-201. (Effective July 1, 1997) Sentences that may be imposed. (1) Whenever a person has 

22 been found guilty of an offense upon a verdict or a plea of guilty, the court may: 

23 (a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-7 22 for sentences for 

24 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

25 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

26 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

27 period of the deferred imposition. Reasonable restrictions or conditions may include: 

28 (il jail base release; 

29 (ii) jail time not exceeding 180 days; 

30 (iii) conditions for probation; 
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1 (iv) payment of the costs of confinement; 

2 (v) payment of a fine as provided in 46-18-231; 

3 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

4 (vii) payment of costs of court-appointed counsel as provided in 46-8-113; 

5 (viii) with the approval of the facility or program, an order that the offender be placed in a 

6 community corrections facility or program as provided in 53-30-321; 

7 (ix) community service; 

8 (x) home arrest as provided in Title 46, chapter 18, part 1 0; 

9 (xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

10 society; 

11 (xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116; 

12 or 

13 (xiii) any combination of the restrictions or conditions in subsections ( 1 )(a){i) through ( 1) (a){xii). 

14 (b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

15 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the 

16 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

17 restrictions or conditions may include any of those listed in subsection (1 )(a). 

18 (c) impose a fine as provided by law for the offense; 

19 (d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

20 counsel as provided in 46-8-113; 

21 (e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit 

22 the defendant to the department of corrections for placement in an appropriate correctional institution or 

23 program; 

24 (f) with the approval of the facility or program, order the offender to be placed in a community 

25 corrections facility or program as provided in 53-30-321; or 

26 (g) impose any combination of subsections (1){b) through (1)(f). 

27 (2) In addition to any penalties imposed pursuant to subsection ( 1), if the court finds that the victim 

28 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

29 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

30 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 
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1 (3) If a financial obligation is imposed as a condition under subsection (1 )(a), sentence may be 

2 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for 

3 a felony, regardless of whether any other conditions are imposed. 

4 (4) If any restrictions or conditions imposed under subsection (1 )(a) or ( 1 ){b) are violated, the court 

5 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

6 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be 

7 allowed for jail or home arrest time already served. 

8 (5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years 

9 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

1 O 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401 (2), 45-5-502(3), 

11 45-5-503(2) and (3), 45-9-101 (2), (3), and (5)(dl, 45-9-102(4), and 45-9-103(2). 

12 (6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 

13 of imprisonment imposed under 45-6-102 may not be deferred or suspended. 

14 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

1 5 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

16 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

17 suspended. 

18 (Bl If the victim was less than 16 years old, the imposition or execution of the first 30 days of a 

19 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred 

20 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment. 

21 (9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

22 46-23-602, the court may not waive the registration requirement provided in 4 6 18 2§ 4, 4 6 18 2ee, ana 

23 Title 46, chapter 23, part 5. 

24 ( 10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

25 imprisonment in the state prison shall enroll in and complete the educational phase of the prison's sexual 

26 offender program. 

27 ( 11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

28 imprisonment of the offender in the state prison, including placement of the offender in a community 

29 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

30 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 
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1 or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

2 not selected, based on the criteria contained in 46-18-225. 

3 ( 12) Except as provided in 46-18-222, a provision of this section that conflicts with 46-18-219 does 

4 not apply to a person sentenced under 46-18-219." 

5 

6 Section 4. Section 46-23-501, MCA, is amended to read: 

7 "46-23-501. Short title. SoefiOAG 46 18 2134, Section 46-18-255, and this part may be cited as 

8 the "Sexual or Violent Offender Registration Act"." 

9 

10 Section 5. Section 46-23-502, MCA, is amended to read: 

11 "46-23-502. Definitions. As used in 4 6 18 26 4, 46-18-255, and this part, the following definitions 

12 apply: 

13 ( 1) "Department" means the department of corrections provided for in 2-15-2301 . 

14 (2) "Mental abnormality" means a congenital or acquired condition that affects the mental, 

15 emotional, or volitional capacity of a person in a manner that predisposes the person to the commission of 

16 one or more sexual offenses to a degree that makes the person a menace to the health and safety of other 

17 persons. 

18 (3) "Predatory sexual offense" moans a sexual offense against a person with whom a relationship 

19 has been established or furthered for the primary purpose of victimization or against a stranger. 

20 (4) "Sexual offender evaluator" means a person qualified under rules established by the department 

21 to conduct sexual offender and sexually violent predator evaluations. 

22 f2Hfil "Sexual offense" means: 

23 (a) any violation of or attempt. solicitation. or conspiracy to commit a violation of 45-5-502(3), 

24 45-5-503, 45-5-504(2)(c), 45-5-507 (unless the act occurred between two consenting persons 16 years 

25 of age or older), or 45-5-625; or 

26 (b) any violation of a law of another state or the federal government reasonably equivalent to a 

27 violation listed in subsection ~ ifilifil. 

28 ~ifil "Sexual or violent offender" means a person who has been convicted of a sexual or violent 

29 offense. 

30 (7) "Sexually violent predator" means a person who has been convicted of a sexual offense and 
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who suffers from a mental abnormality or a personality disorder that makes the person likely to enga!l!LlD_ 

2 predatory sexual offenses. 

3 f4Hfil ''Violent offense" means: 

4 (a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-102, 

5 45-5-103, 45-5-202, 45-5-206 (third or subsequent offense), 45-5-301 (when the victim is less than 18 

6 years of age and the offender is not a parent of the victim). 45-5-302, 45-5-303, 45-5-401, 45-5-603( 1) (bl, 

7 or 45-6-103; or 

8 (b) any violation of a law of another state or the federal government reasonably equivalent to a 

9 violation listed in subsection f4tM .l!llifil." 

10 

11 Section 6. Section 46-23-503, MCA, is amended to read: 

12 "46-23-503. Release of sexual or violent offender from place of confinement •· duties of official 

1 3 in charge. ill A sexual e.f or violent offender who is released from the custody of the department of 

14 corrections must be informed in writing not less than 10 days prior to release of the duty to register under 

15 4€i 18 264, 4€i 18 266, anel this part by the official in charge of the place of confinement. 

16 ill +M Prior to the offender's release from custody, the official shall obtain tile aelelFess at wllieR 

17 tRe 13eFsen e1113eets te resiele u130n tR8 130rsen's Felease and r013eFt and give to the department of justice and 

18 to the sheriff of the county in which the offender intends to reside or, if the offender intends to reside in 

19 a municipality, to the chief of police of the municipality: 

20 ifil the address te tile elepaFtFAent of eerreetions. Tile de13artFAent sllall inferFA tRe a13prepriate law 

21 enferneFAent a§eney Ra•rini;i leeal juFiselistion wlleFo tile 130Fson e1E13eets to rooiele. at which the offender 

22 intends to reside upon release from the department's custody: 

23 

24 

25 

26 

27 

28 

29 

30 

lbl the offender's fingerprints and photo. unless they are already in the possession of the 

department of justice, sheriff. or chief of police: and 

(c) a form signed by and read to or by the offender stating that the offender's duty to register 

under this part has been explained to the offender." 

Section 7. Section 46-23-504, MCA, is amended to read: 

"46-23-504. Persons required to register·- procedure. (1) A sexual or violent offender sRall, •,vitllin 

14 elays et oonYiotion OF release freFA pFison or~ 

1~Legis/atlve 
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1 (a) shall register immediately upon conclusion of the sentencing hearing if the offender is not 

2 sentenced to confinement or is not sentenced to the department and placed in confinement by the 

3 department; 

4 (b) must be registered as provided in 46-23-503 at least 10 days prior to release from confinement 

5 if sentenced to confinement or sentenced to the department and placed in confinement by the department; 

6 (c) shall register within +4 .1Q days of entering a county of this state for the purpose of residing 

7 or setting up a temporary domicile for +41.Q days or more, if the offender was sentenced in another state. 

8 .l2.J. re!jister, as req1;ireEI 1;neler 4 6 18 26 4, 4 6 18 266, an El this part, Registration under subsection 

9 (1 )(a) or (1 )(c) must be with the chief of police of the municipality or the sheriff of the county if the 

10 offender resides in an area other than a municipality. Whichever person the offender registers with shall 

11 notify the other person of the registration. 

12 +2+.@l At the time of registering, the 13ersen offender shall sign a statement in writing giving the 

13 information required by the department of justice. The chief of police or sheriff shall fingerprint the 13ersen 

14 offender, unless the 13ersen's offender's fingerprints are on file with the department of justice, and shall 

15 photograph the 13ersen offender. Within 3 days, the chief of police or sheriff shall send copies of the 

16 statement, fingerprints, and photographs to the Ele13artrnent anEI the department of justice anEI te tho sh□ riff 

17 ef the ee1;nty where the 13ersen resieles, if re!jistratien is with the ehief ef peliee. 

18 (4) The department of justice shall mail a registration verification form each 90 days to an offender 

19 designated as a level 3 offender under [section 12) and each year to a violent offender or an offender 

20 designated as a level 1 or level 2 offender under [section 12). The form must require the offender's current 

21 address and notarized signature. Within 10 days after receipt of the form. the offender shall complete the 

22 form and return it to the department. 

23 ~ill The 13ersen FB!JistereEI 1;neler this seetien offender is responsible, if able to pay, for costs 

24 associated with registration. The fees charged for registration may not exceed the actual costs of 

25 registration. 

26 f4Hfil The clerk of the district court in the county in which a person is convicted of a sexual or 

27 violent offense shall notify the sheriff in that county of the conviction within +41.Q days after entry of the 

28 judgment." 

29 

30 Section 8, Section 46-23-505, MCA, is amended to read: 
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"46-23-505. Notice of change of address -- duty to inform -- forwarding of information. If a person 

2 an offender required to register under 4 e 18 2e 4, 4 e 18 2e e, and this part changes residence, the person 

3 offender shall within 10 days of the change give written notification of the person's new address to the 

4 law enforcement agency with whom the person offender last registered. The law enforcement agency shall, 

5 within 3 days after receipt of the infern=1ation new address, forward it and the offender's fingerprints and 

6 photograph to the department, tho department of justice, and the loeal law enfereement a§eney ha\•in§ 

7 j1:1risdietien oyor the new plaee of residenoe anel which shall forward a copy of the statement now address, 

8 fingerprints, and 11heto§raphs of tho person photograph to the leoal law enforeoment a§eney sheriff having 

9 jurisdiction over the new place of residence and to the chief of police of the municipality of the new place 

10 of residence if the new place of residence is in a municipality." 

Section 9. Section 46-23-506, MCA, is amended to read: 

11 

12 

13 "46-23-506. Duration of registration. (1) A person sexual offender required to register under 

14 4e 18 2e4, 4e 18 266, and this part shall oem11ly with 4e 18 264, 4e 18 2ee, anel this part register for 

15 the remainder of the parson's offender's life, except as provided in subsection +-2-t ill of this seetion or 

16 during a period of time during which the parson offender is in prison. 

17 (2) A violent offender required to register under this part shall register: 

18 la) for the 10 years following release from confinement or, if not confined following sentencing, 

1 9 for the 10 years following the conclusion of the sentencing hearing; or 

20 (b) if convicted during the 10-year period provided in subsection (2l(a) of failing to register or keep 

21 registration current or of a felony, tor the remainder of the offender's life unless relieved of the duty to 

22 register as provided in subsection (3). 

23 +-2-l-lli At any time after 10 years sinee the elate of the offeneler's last eon•,iotien of a se1E1:1al or 

24 't'iolent offense of registration, the offender may petition a distriot the sentencing court or the district court 

2 5 for the judicial district in which the offender resides for an order relieving the offender of the duty to 

26 register 1:1nder 46 18 2e4, 46 18 266, and this J71art. The petition must be served on the county attorney 

27 in the county where the petition is filed. Prior to a hearing on the petition, the county attorney shall mail 

28 a copy of the petition to the victim of the last offense for which the offender was convicted if the victim's 

29 address is reasonably available. The court shall consider any written or oral statements of the victim. The 

30 court may grant the petition upon finding that: 

'tlegisl!"ive serv,ca 
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(a) the offender has remained a law-abiding citizen; and 

2 (b) continued registration is not necessary for public protection and that relief from registration is 

3 in the best interests of society. If the offender was designated as a sexually violent predator under [section 

4 12), the court is also required to find that the offender no longer suffers from a mental abnormality or 

5 personality disorder that makes the offender likely to engage in a predatory sexual offense. 

6 ffiill The offender may move that all or part of the proceedings in a hearing under subsection rn 
7 ill be closed to the public, or the judge may tal(e aotioA close them on the judge's own motion. 

8 NetwithstamliAg elos1:1Fe of tho .li_g proceeding is closed to the public, the judge shall permit a victim of the 

9 offense to be present unless the judge determines that exclusion of the victim is necessary to protect the 

10 offender's right of privacy or the safety of the victim. If the victim is present, the judge, at the victim's 

11 request, shall permit the presence of an individual to provide support to the victim unless the judge 

12 determines that exclusion of the individual is necessary to protect the offender's right to privacy." 

Section 10. Section 46-23-507, MCA, is amended to read: 

13 

14 

15 

16 

17 

18 

"46-23-507. Penalty. A sexual or violent offender who knowingly fails to register, verify 

registration, or keep registration current under 4 6 18 21i 4, 4 6 18 266, aAEl this part may be sentenced to 

a term of imprisonment of not more than 5 years or may be fined not more than $10,000, or both." 

19 Section 11. Section 46-23-508, MCA, is amended to read: 

20 "46-23-508. Dissemination of information in FegisteF. ill Information iA the registeF maintained 

21 under Hl 18 21i 4 aAl:J this part is confidential criminal justice information, as defined in 44-5-103, except 

22 that: 

23 t+H.!!l the name of a registered sexual or violent offender is public criminal justice information, as 

24 defined in 44-5-103; and 

25 !21 eefere releasing frern a state ,:,risen an inrnato whe is a se111:1al offenaer, if the Ele,:,artment 

26 Belie'vos that release of inforrnation oonoorning the inrnato is noeessary fer ,:,1:1Blis ,:,reteetieA, the Ele,:,aFtmeAt 

27 shall ,:,etition the elistrist oe1:1rt fer tf:ie j1:1dieial distriet in whish tho ,:,Fis en is leeatod or fer the j1:1dieial distFiet 

28 in whioh tho iArnato intends te Fooide fer an eFdeF allowiAg the do,:,aFtmeAt to Feleaso releYant ans Aeeessary 

29 register infermatisn regardiAg the iArnate te the ,:,1:1~lie. The ee1:1rt shall graAt the oraer if the eourt fiAEls that 

30 the infeFrnatioA is neoossaP( for ,:,1:1elie 11roteetien. 
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(bl a law enforcement agency shall release any offender registration information relevant to the 

2 public if the agency determines that a registered offender is a risk to the safety of the community and that 

3 disclosure of the registration information may protect the public and. at a minimum: 

4 (i) if an offender was given a level 1 designation under [section 1 21. the agency with which the 

5 offender is registered shall notify the agency in whose jurisdiction the offense occurred of the registration: 

6 (ii) if an offender was given a level 2 designation under [section 12], the agency with which the 

7 offender is registered may disseminate the offender's name to the public with the notation that the offender 

8 is a sexual or violent offender and may notify a victim of the offense and any agency. organization, or 

9 group serving persons who have characteristics similar to those of a previous victim of the offender of: 

1 O (Al the offender's approximate. but not exact, address, such as by stating the neighborhood, town, 

11 or part of a county; 

12 IBl the type of victim targeted by the offense; 

13 IC) the name, photograph, and physical description of the offender: 

14 (D) the offenses for which the offender is required to register under this part: and 

1 5 {El any conditions imposed by the court upon the offender for the safety of the public; and 

16 {iii) if an offender was given a level 3 designation under [section 12), the agency shall give the 

17 victim and the public notification that includes the information contained in subsection (1 )(b)(ii), except that 

18 the offender's exact address must be included. The agency shall also include the date of the offender's 

19 release from confinement or if not confined, the date the offender was sentenced. with a notation that the 

20 offender was not confined, and shall include the community in which the offense occurred. 

21 12) The identity of a victim of an offense for which registration is required under this part may not 

22 be released by a law enforcement agency without the permission of the victim." 

23 

24 NEW SECTION. Section 12. Sexual offender evaluations and designations -- rulemaking authority. 

25 (1) The department shall adopt rules for the qualification of sexual offender evaluators who conduct sexual 

26 offender and sexually violent predator evaluations and for determinations by sexual offender evaluators of 

27 the risk of a repeat offense and the threat an offender poses to the public safety. 

28 (2) Prior to sentencing of a person convicted of a sexual offense, the department or a sexual 

29 offender evaluator shall provide the court with a sexual offender evaluation report recommending one of 

30 the following levels of designation for the offender: 
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(al level 1, the risk of a repeat sexual offense is low; 

2 (bl level 2, the risk of a repeat sexual offense is moderate; 

3 (c) level 3, the risk of a repeat sexual offense is high, there is a threat to public safety, and the 

4 evaluator believes that the offender is a sexually violent predator. 

5 (3) Upon sentencing the offender, the court shall: 

6 (a) review the sexual offender evaluation report, any statement by a victim, and any statement by 

7 the offender; 

8 (b) designate the offender as level 1, 2, or 3; and 

9 (c) designate a level 3 offender as a sexually violent predator. 

10 

11 NEW SECTION. Section 13. Expungement of records on reversal of conviction. Upon final 

12 reversal of a conviction of a sexual or violent offense, the sentencing court shall order the expungement 

13 of any records kept by a court, law enforcement agency, or other state or local government agency under 

14 this part. 

15 

16 NEW SECTION. Section 14. Immunity from suit. A state or local governmental entity, a private 

17 entity, or an officer or employee of an entity is not liable in negligence for damages arising from a 

18. discretionary release or dissemination of or failure to release or disseminate information under this part. 

19 

20 

21 

NEW SECTION. Section 15. Repealer. Section 46-18-254, MCA, is repealed. 

22 NEW SECTION. Section 16. Codification instruction. [Sections 12 through 14] are intended to 

23 be codified as an integral part of Title 46, chapter 23, part 5, and the provisions of Title 46, chapter 23, 

24 part 5, apply to [sections 12 through 14]. 

25 

26 NEW SECTION. Section 17. Two-thirds vote required. Because [section 14] limits governmental 

27 liability, Article II, section 18, of the Montana constitution requires a vote of two-thirds of the members of 

28 each house of the legislature for passage. 

29 

30 NEW SECTION. Section 18. Applicability. The provisions of [this act] relating to registration apply 
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to: 

2 ( 1) sexual offenders who are sentenced or who are in the custody or under the supervision of the 

3 department of corrections on or after July 1, 1989; and 

4 (2) violent offenders who are sentenced or who are in the custody or under the supervision of the 

5 department of corrections on or after October 1, 1995. 

6 -END-

[Letlislative 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HBOlll, as introduceg 

DESCRIPTION OF PROPOSED LEGISLATION: 
Generally revises laws pertaining to registration of sexual and violent offenders; creates 
three-tier classification of sex offenders and imposes new requirements for address 
verification and dissemination of information to the public; and transfers responsibility 
for maintaining registry from Department of Corrections to Department of Justice. 

ASSUMPTIONS: 
Department of Justice (DOJ): 
1. HBlll implements the federal Jacob Wetterling Crimes Against Children Act and 

sexually violent offender registration program, as well as amendments to that act 
passed by Congress in "Megan's Law." Montana's allocation of Byrne grant funding 
under the Omnibus Crime Control and Safe Streets Act of 1968 could be penalized by 
up to 10 percent if the state does not adopt revisions to its sex offender 
registration laws to be consistent with these federal statutes. 

2. HBlll transfers from the Department of Corrections (DOC) to the Department of 
Justice (DOJ) the responsibility for maintaining the registry for sexual and violent 
·offenders. It also adds new responsibilities under the law, including primarily the 
duty under Section 7 of the bill to mail a registration verification form each 90 
days to an offender designated as a sexually violent predator and each year to a 
violent offender or other sex offender. The DOJ will serve as the clearinghouse for 
federal, state, and local law enforcement agencies for information contained in the 
registry about sexual and violent offenders. ~!otice to members of the public will 
be the responsibility of local law e:;forcement agencies. 

3. HBlll contains a retroactive applicability dat~ and will therefore require a review 
of the current registry and comparison with criminal history records to ensure that 
all offenders subject to the bill's provisions are registered as required by law. 

4. The DOJ will initially create a manual records management system to acco~modate the 
documents associated with registration of offenders and will develop registration 
and verification forms, procedures and training programs for users and staff. The 
DOJ will develop a records management system to include audit trails and security of 
data to protect information that is required by the bill to be kept confidential. 
The DOJ also will establish procedures for billing the costs of registration as 
allowed by Section 7 of the bill, establish a process for receipt and processing of 
offenders registering after an out-of-state conviction; and establish notification 
procedures for offenders who fail to register, re-register or keep registrations 
current. 

5. Currently there are over 2,000 offenders in the registry maintained by the 
Department of Corrections. This number is expected to grow steadily, particularly 
since registration for violent offenders was not added until 1995. It cannot be 
estimated at this time how many new sex offenders will be designated as sexually 
violent predators under the bill. 

6. In developing the registration system to coordinate with the criminal history 
records system already maintained by the DOJ and comparing the data to make sure all 
offenders are registered, the department estimates that approximately two hours per 
offender will be required. Once the system is in place, annual data input and 
address verification will require approximately one hour per offender. 

7. Although the bill does not take effect until October 1, 1997, the budget authority 
should be approved effective July 1, 1997, so that the department is able to design, 
necessary forms, review and compare the data received from the DOC to match with the 
existing criminal history records system, and perform other start-up duties 
necessary to be ready for full implementation of the bill by October. 

(Continued) 

Q'w-f ~ 1-1~-'1'7 
DAVE LEWIS, BlJDETDIRECToR DATE CHRIS AHNER, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HBOlll, as introduced 
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Page 2 
( continued) 

8. For the DOJ to undertake the new responsibilities imposed by the bill, 1.00 FTE 
grade 11 at an annual cost of $25,370 will be required. Annual operating expenses 
are estimated at $8,119 (supplies, cormnunications, travel, rent). In fiscal year 
1998 only, operating expenses include programming at $5,000 and a consultant at 
$10,580 to analyze the project, contact courts and prosecutors, and work with the 
DOC to set up the notification process. (Estimated four months of a grade 15 salary 
minus the $2700 insurance). Equipment purchased in fiscal year 1998 is $17,950 
(desk, chair, computer, file cabinet, fax, laser printer, and updated local area 
network server). 

Department of Corrections (DOC): 
9. The responsibility of maintaining a sex offender registry transfers to the DOJ. 

This would not cause any appreciable savings to the DOC as these responsibilities 
are not a significant portion of the work performed by a particular staff member and 
the legislation would still require cooperation and coordination with the DOJ. 

10. The DOC assumes that offenders would properly register 14 days prior to release as 
the legislation requires because they would not wish to extend their incarceration. 
Therefore, there would be no anticipated fiscal impact of this change in 
responsibilities. 

11. The DOC is required by this legislation to adopt rules for sex offender evaluacJrs 
to determine the risk of offenders re-offending. This requirement would result in 
80 hours of time for program personnel, 40 hours of administrative support time, 24 
hours of attorney time, and $5,000 for operating expenses. There would be no impact 
for the staff hours, since the work will be performed by existing staff. 

12. At the time of sentencing, the courts would require the DOC to perform evaluations 
as to the risk of re-offense. The DOC would contract for these evaluations at an 
approximate cost of $1,000. This would have no fiscal impact to the DOC as the 
courts are required to pay this cost. 

FISCAL IMPACT: 
Department of Justice: 
Expenditures: 

FTE 
Personal Services 
Operating expenses 
Equipment 
Program Development 

Total 

Funding: 
General Fund (01) 

Department of Corrections: 
Expenditures: 
Operating Expenses 

Funding: 
General Fund (01) 

Net Impact on Fund Balance: 
General Fund (01) 

FY98 
DJ,fference 

1.00 
25,370 
18,699 
17, 950 

5,000 
67,019 

67,019 

5,000 

5,000 

(Revenue minus Expense) 
(72,019) 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

FY99 
Dl.fference 

1. 00 
25,370 

8,119 
0 
0 

33,489 

33,489 

0 

0 

(33,489) 

There could be additional operating expenses for the courts associated with the risk of 
re-offense evaluations. 
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HOUSE BILL NO. 111 

2 INTRODUCED BY AHNER 

HB0111.02 

APPROVED BY COM 
ON JUDICIARY 

3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND THE DEPARTMENT OF JUSTICE 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 IDENTIFICATION AND REGISTRATION OF SEXUAL AND VIOLENT OFFENDERS; PROVIDING FOR A 

7 SEXUALLY VIOLENT PREDATOR DESIGNATION; PROVIDING IMMUNITY FOR NEGLIGENCE; AMENDING 

8 SECTIONS 41-5-523, 44-6-101, 46-18-201, 46-23-501, 46-23-502, 46-23-503, 46-23-504, 46-23-505, 

9 46-23-506, 46-23-507, AND 46-23-508, MCA; REPEALING SECTION 46-18-254, MCA; AND PROVIDING 

10 APPLICABILITY DATES." 

11 

12 WHEREAS, the Legislature finds that the danger of recidivism posed by sexual and violent offenders 

13 and the protection of the public from these offenders is of paramount concern to government and the 

14 people; and 

15 WHEREAS, the Legislature further finds that law enforcement agencies' efforts to protect their 

16 communities, conduct investigations, and apprehend sexual and violent offenders is impaired by the lack 

17 of information about offenders who live within their jurisdictions; and 

18 WHEREAS, the system of registering sexual and violent offenders provides law enforcement with 

19 information critical to preventing victimization and to resolving incidents of sexual or violent offenses 

20 promptly, including notification of the public when necessary to the continued protection of the community; 

21 and 

22 WHEREAS, persons who have committed a sexual or violent offense have a reduced expectation 

23 of privacy because of the public's interest in safety; and 

24 WHEREAS, the Legislature finds that releasing information about sexual or violent offenders to law 

25 enforcement agencies and, under certain circumstances, providing access to limited information about 

26 certain sexual offenders to the general public will further the primary governmental interest of protecting 

27 specific vulnerable groups and the public in general from potential harm. 

28 THEREFORE, it is the policy of the State of Montana to assist local law enforcement agencies' 

29 efforts in protecting their communities by requiring that sexual or violent offenders register and to authorize 

30 the release of necessary and relevant information about sex offenders to the public. 

- 1 -
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STATEMENT OF INTENT 

2 A statement of intent is required for this bill in order to provide guidance for rules adopted under 

3 [section 12) concerning the qualifications of sexual offender evaluators and concerning evaluations of 

4 sexual offenders. The legislature intends that sexual offender evaluators possess education and experience 

5 similar to the education and experience requirements of therapists certified by the Montana sex offender 

6 treatment association. The legislature further intends that rules for evaluating the risk of repeat offenses 

7 by sexual offenders include the following factors: 

8 I 1) whether the sexual offender has a mental abnormality; 

9 12) whether the sexual offender's conduct is repetitive and compulsive; 

1 0 (3) whether drugs or alcohol played a part in the offense or offenses; 

11 14) whether the sexual offender served the maximum term for the offense or offenses; 

12 15) whether the offense or offenses involved a child; 

13 (6) the age of the sexual offender at the commission of the offense or offenses; 

14 (7) the relationship between the sexual offender and the victim or victims; 

15 (8) whether the offense or offenses involved use of a weapon; 

16 (9) the number, date, and nature of prior offenses; 

17 ( 1 Ol conditions of release that minimize risk of another offense, including whether the sexual 

18 offender is under supervision or receiving counseling and treatment; 

1 9 ( 11 l physical conditions that minimize the risk of another offense, such as advanced age or 

20 debilitating illness of the sexual offender; 

21 ( 12) _whether psychological or psychiatric profiles of the sexual offender indicate a risk of recidivism; 

22 ( 13) the sexual offender's response to and participation in treatment; 

23 (14) recent behavior of the sexual offender; 

24 (15) recent threats or gestures by the sexual offender against persons; and 

25 (16) a review of any victim impact statements. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

Section 1. Section 41-5-523, MCA, is amended to read: 29 

30 "41-5-523. Disposition -- sentence to correctional facility -- commitment to department --

1 Legislmive 
\.Services 
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placement and evaluation of youth -- restrictions. (1 I If a youth is found to be a delinquent youth or a youth 

2 in need of supervision. the youth court may enter its judgment making one or more of the following 

3 dispositions: 

4 (a) retain jurisdiction in a disposition provided under subsection (1)(b) or I1)Idl; 

5 (b) place the youth on probation; 

6 (c) subject to subsections (1 )(n)(i). (2)Ia), (2)(b). and (6), sentence a youth to one of the state 

7 youth correctional facilities established under 52-5-101 and, as part of the sentence. deny the youth 

8 eligibility for release without the express approval of the sentencing judge until the youth reaches 1 8 years 

9 of age. A youth may not be sentenced to a state youth correctional facility unless the department informs 

10 the judge that space is available for the youth at that facility. The sentencing judge may not place 

11 limitations on the release unless recommended by the youth placement committee. 

12 (d) require a youth found to be delinquent to register as a - sexual or violent offender 13ursuaAt 

13 to 413 18 2e4 aAB 4e 2:3 eQ!i under 46-23-504; 

14 (e) place the youth in an in-state residence that ensures that the youth is accountable, provides 

15 for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider 

16 placement recommendations from the youth placement committee. The judge may not place the youth in 

1 7 an in-state residence unless the department informs the judge that resources are available for placement 

1 8 of the youth at that residence. 

19 (fl commit the youth to the department. In an order committing a youth to the department: 

20 (i) the court shall determine whether continuation in the youth's own home would be contrary to 

21 the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need 

22 for removal of the youth from the youth's home; 

23 (ii) in the case of a delinquent youth who is determined by the court to be a serious juvenile 

24 offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge 

25 finds that the placement is necessary for the protection of the public. The court may order the department 

26 to notify the court within 5 working days before the proposed release of a youth from a youth correctional 

27 facility. Once a youth is committed to the department for placement in a state youth correctional facility, 

28 the department is responsible for determining an appropriate date of release into an appropriate placement. 

29 (g) order restitution by the youth or the youth's parents; 

30 (hi impose a fine as authorized by law if the violation alleged would constitute a criminal offense 
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if committed by an adult; 

2 (i) require the performance of community service; 

3 lj) require the youth, the youth's parents or guardians, or the persons having legal custody of the 

4 youth to receive counseling services; 

5 (k) require the medical and psychological evaluation of the youth, the youth's parents or guardians, 

6 or the persons having legal custody of the youth; 

7 (I) require the parents, guardians, or other persons having legal custody of the youth to furnish 

8 services the court may designate; 

9 (m) order further care, treatment, evaluation, or relief that the court considers beneficial to the 

1 O youth and the community and that does not obligate funding from the department for services outside the 

11 state of Montana without the department's approval, except that a youth may not be placed by a youth 

12 court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to 

13 subsection ( 1 )(f), place a youth in a residential treatment facility. 

14 (n) commit the youth to a mental health facility if, based upon the testimony of a professional 

15 person as defined in 53-21-102, the court finds that the youth is seriously mentally ill as defined in 

16 53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119. 

17 (i) A youth adjudicated mentally ill or seriously mentally ill as defined in 53-21-102 may not be 

18 committed or sentenced to a state youth correctional facility. 

19 (ii) A youth adjudicated to be mentally ill or seriously mentally ill after placement in or sentencing 

20 to a state youth correctional facility must be moved to a more appropriate placement in response to the 

21 youth's mental health needs and consistent with the disposition alternatives available in 53-21-127. 

22 (o) place the youth under home arrest as provided in Title 46, chapter 18, part 10. 

23 (2) When a youth is committed to the department, the department shall determine the appropriate 

24 placement and rehabilitation program for the youth after considering the recommendations made under 

25 41-5-527 by the youth placement committee. Placement is subject to the following limitations: 

26 (a) A youth in need of supervision or adjudicated delinquent for commission of an act that would 

27 not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility. 

28 (bl A youth may not be held in a state youth correctional facility for a period of time in excess of 

29 the maximum period of imprisonment that could be imposed on an adult convicted of the offense or 

30 offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the 
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power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-126. 

2 (cl A youth may not be placed in or transferred to a penal institution or other facility used for the 

3 execution of sentence of adults convicted of crimes. 

4 ( 31 A youth placed in a state youth correctional facility or other facility or program operated by the 

5 department or who signs an aftercare agreement under 52-5-126 must be supervised by the department. 

6 A youth who is placed in any other placement by the department, the youth court, or the youth court's 

7 juvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction 

8 over the youth under 41-5-205 whether or not the youth is committed to the department. Superv1s1on by 

9 the youth probation officer ·includes but is not limited to: 

1 0 (a) submitting information and documentation necessary for the person, committee, or team that 

11 is making the placement recommendation to determine an appropriate placement for the youth; 

12 (b) securing approval for payment of special education costs from the youth's school district of 

1 3 residence or the office of public instruction, as required in Title 20, chapter 7, part 4; 

14 (c) submitting an application to a facility in which the youth may be placed; and 

15 (dl case management of the youth. 

16 (4) The youth court may order a youth to receive a medical or psychological evaluation at any time 

17 prior to final disposition if the youth waives the youth's constitutional rights in the manner provided for in 

18 41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of 

19 the evaluation, except as provided in subsection (5). A county may contract with the department or other 

20 public or private agencies to obtain evaluation services ordered by the court. 

21 (5) The youth court shall determine the financial ability of the youth's parents to pay the cost of 

22 an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order 

23 the youth's parents to pay all or part of the cost of the evaluation. 

24 (6) The youth court may not order placement or evaluation of a youth at a state youth correctional 

25 facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that 

26 is transferable to criminal court under 41-5-206. 

27 (7) An evaluation of a youth may not be performed at the Montana state hospital unless the youth 

28 is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105. 

29 (8) An order of the court may be modified at any time. In the case of a youth committed to the 

30 department, an order pertaining to the youth may be modified only upon notice to the department and 
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subsequent hearing. 

2 (9} Whenever the court commits a youth to the department, it shall transmit with the dispositional 

3 judgment copies of medical reports, social history material, education records, and any other clinical, 

4 predisposition, or other reports and information pertinent to the care and treatment of the youth. 

5 { 10) If a youth is committed to the department, the court shall examine the financial ability of the 

6 youth's parents or guardians to pay a contribution covering all or part of the costs for the care, 

7 commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health 

8 care. 

9 { 11} If the court determines that the youth's parents or guardians are financially able to pay a 

10 contribution as provided in subsection 110), the court shall order the youth's parents or guardians to pay 

11 an amount based on the uniform child support guidelines adopted by the department of public health and 

12 human services pursuant to 40-5-209. 

13 (12} {a) Except as provided in subsection {12){b}, contributions ordered under this section and each 

14 modification of an existing order are enforceable by immediate or delinquency income withholding, or both, 

15 under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is 

16 nevertheless subject to withholding for the payment of the contribution without need for an amendment 

17 of the support order or for any further action by the court. 

18 {b} A court-ordered exception from contributions under this section must be in writing and be 

19 included in the order. An exception from the immediate income withholding requirement may be granted 

20 if the court finds there is: 

21 {i) good cause not to require immediate income withholding; or 

2 2 {ii} an alternative arrangement between the department and the person who is ordered to pay 

23 contributions. 

24 le} A finding of good cause not to require immediate income withholding must, at a minimum, be 

25 based upon: 

26 (i) a written determination and explanation by the court of the reasons why the implementation of 

27 immediate income withholding is not in the best interests of the youth; and 

28 {ii) proof of timely payment of previously ordered support in cases involving modification of 

29 contributions ordered under this section. 

30 (d} An alternative arrangement must: 
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(i) provide sufficient security to ensure compliance with the arrangement; 

2 (iii be in writing and be signed by a representative of the department and the person required to 

3 make contributions; and 

4 (iii) if approved by the court, be entered into the record of the proceeding. 

5 (131 Upon a showing of a change in the financial ability of the youth's parents or guardians to pay, 

6 the court may modify its order for the payment of contributions required under subsection (11 ). 

7 ( 141 (a) If the court orders the payment of contributions under this section, the department shall 

8 apply to the department of public health and human services for support enforcement services pursuant 

9 to Title IV-D of the Social Security Act. 

10 (bl The department of public health and human services may collect and enforce a contribution 

11 order under this section by any means available under law, including the remedies provided for in Title 40, 

12 chapter 5, parts 2 and 4." 

13 

14 

15 

Section 2. Section 44-6-101, MCA, is amended to read: 

"44-6-101. Definitions. As used in this part, the following definitions apply: 

16 (1 I "Department" means the department of justice provided for in 2-15-2001. 

17 (21 "DNA" means deoxyribonucleic acid. 

18 (3) "DNA identification index" means the DNA identification record system established under 

19 44-6-102. 

20 (41 "DNA record" means DNA identification information stored in the DNA identification index for 

21 purposes of. establishing identification in connection with law enforcement investigations or supporting 

22 statistical interpretation of the results of DNA analysis. The DNA record is considered the objective form 

23 of the results of a DNA analysis, such as the numerical representation of DNA fragment lengths, 

24 autoradiographs and the digital image of autoradiographs, and discrete allele assignment numbers. 

25 (5) "DNA testing" means DNA analysis of materials derived from the human body for the purposes 

26 of identification consistent with this part. 

27 (6) "Forensic DNA laboratory" means any laboratory operated by state government that performs 

28 DNA analysis on materials derived from the human body for use as evidence in a criminal proceeding or for 

29 purposes of identification. 

30 (7) "Marker" means a method of describing individuals by genetic profile, such as blood or DNA 
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type, and has the specific meaning given to the word by department rule, which must take into account 

2 the meaning generally given to the word for forensic typing by DNA technologists. 

3 (81 "Sexual offense" means the offenses contained in the definition of that term in 46-23-502. 

4 (91 "Violent offense" means an affense has the meaning contained in 4 e e 102, 4 e e 1 oa, 

5 4 e e 202, 4 e e 302, 4 e e aoa, 4 s e 401, ar 4 e €3 1 oa er an e~ldivalent effense 1cJnaar feaeral law ar the 

6 law sf anather state 46-23-502." 

7 

8 Section 3. Section 46-18-201, MCA, is amended to read: 

9 "46-18-201. (Temporary) Sentences that may be imposed. ( 11 Whenever a person has been found 

1 O guilty of an offense upon a verdict or a plea of guilty, the court may: 

11 (a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for 

12 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

13 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

14 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

15 period of the deferred imposition. Reasonable restrictions or conditions may include: 

16 (i) jail base release; 

17 (ii) jail time not exceeding 180 days; 

18 (iii) conditions for probation; 

1 9 (iv) payment of the costs of confinement; 

20 (vi payment of a fine as provided in 46-18-231; 

21 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

22 (viii payment of costs of court-appointed counsel as provided in 46-8-11 3; 

23 (viii) with the approval of the facility or program, an order that the offender be placed in a 

24 community corrections facility or program as provided in 53-30-321; 

25 (ix) community service; 

26 (x) home arrest as provided in Title 46, chapter 18, part 1 0; 

27 (xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

28 society; 

29 (xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116; 

30 or 
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(xiii) any combination of the restrictions or conditions in subsections (1 )(a)(il through (1 )(a)(xii). 

2 (b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

3 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the 

4 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

5 restrictions or conditions may include any of those listed in subsection (1 )(a). 

6 (c) impose a fine as provided by law for the offense; 

7 Id) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

8 counsel as provided in 46-8-113; 

9 (e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit 

10 the defendant to the department of corrections for placement in an appropriate correctional institution or 

11 program; 

12 (fl with the approval of the facility or program, order the offender to be placed in a community 

13 corrections facility or program as provided in 53-30-321; or 

14 (g) impose any combination of subsections ( 1 )(b) through ( 1 )(f). 

15 (2) In addition to any penalties imposed pursuant to subsection (1 ), if the court finds that the victim 

16 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

17 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

18 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 

19 (3) If a financial obligation is imposed as a condition under subsection (1 )(al. sentence may be 

20 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for 

21 a felony, regardless of whether any other conditions are imposed. 

22 (4) If any restrictions or conditions imposed under subsection ( 1 )(a) or ( 1 )(b) are violated, the court 

23 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

24 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be 

25 allowed for jail or home arrest time already served. 

26 (5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years 

27 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

28 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401 (2), 45-5-502(3), 

29 45-5-503(2) and (3), 45-9-101 (2). (3), and (5l(d). 45-9-102(4). and 45-9-103(2). 

30 (6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 
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of imprisonment imposed under 45-5-102 may not be deferred or suspended. 

2 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

3 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

4 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

5 suspended. 

6 (8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a 

7 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505. or 45-5-507 may not be deferred 

8 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment. 

9 (9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

1 O 46-23-502, the court may not waive the registration requirement provided in 46 18 2e4, 46 18 2ee, and 

11 Title 46, chapter 23, part 5. 

12 (10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

13 imprisonment in the state prison shall enroll in the educational phase of the prison's sexual offender 

14 program. 

15 (11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

16 imprisonment of the offender in the state prison, including placement of the offender in a community 

17 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

18 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 

19 or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

20 not selected, based on the criteria contained in 46-18-225. 

21 46-18-201. (Effective July 1, 19971 Sentences that may be imposed. ( 1) Whenever a person has 

22 been found guilty of an offense upon a verdict or a plea of guilty, the court may: 

23 (a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for 

24 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

25 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

26 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

27 period of the deferred imposition. Reasonable restrictions or conditions may include: 

28 (i) jail base release; 

29 (ii) jail time not exceeding 180 days; 

30 (iii) conditions for probation; 
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(iv) payment of the costs of confinement; 

2 (vl payment of a fine as provided in 46-18-231; 

3 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

4 (viii payment of costs of court-appointed counsel as provided in 46-8-113; 

5 (viii) with the approval of the facility or program, an order that the offender be placed in a 

6 community corrections facility or program as provided in 53-30-321; 

7 (ix) community service; 

8 (x) home arrest as provided in Title 46, chapter 18, part 10; 

9 (xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

10 society; 

11 (xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116: 

12 or 

13 (xiii) any combination of the restrictions or conditions in subsections 11 )(a)(i) through (1 )(a)lxii). 

14 (b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

15 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the 

16 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

17 restrictions or conditions may include any of those listed in subsection (1 )(a). 

18 le) impose a fine as provided by law for the offense; 

19 (d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

20 counsel as provided in 46-8-11 3; 

21 lei impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit 

22 the defendant to the department of corrections for placement in an appropriate correctional institution or 

23 program; 

24 (f) with the approval of the facility or program, order the offender to be placed in a community 

25 corrections facility or program as provided in 53-30-321; or 

26 lg) impose any combination of subsections (1 )lb) through (1 )If). 

27 (2) In addition to any penalties imposed pursuant to subsection ( 1), if the court finds that the victim 

28 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

29 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

30 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 
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13) If a financial obligation is imposed as a condition under subsection 11 )la), sentence may be 

2 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for 

3 a felony, regardless of whether any other conditions are imposed. 

4 14) If any restrictions or conditions imposed under subsection (1 )(al or (1 l(b) are violated, the court 

5 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

6 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be 

7 allowed for jail or home arrest time already served. 

8 (5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years 

9 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

1 0 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302121, 45-5-303(2), 45-5-40112), 45-5-502(31, 

11 45-5-503(2) and (3), 45-9-10112), 13), and (5)(d), 45-9-102(4), and 45-9-103(2). 

12 (61 Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 

1 3 of imprisonment imposed under 45-5-102 may not be deferred or suspended. 

14 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

1 5 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

16 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

17 suspended. 

18 18) If the victim was less than 16 years old, the imposition or executior'l of the first 30 days of a 

19 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred 

20 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment. 

21 191 In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

22 46-23-502, the court may not waive the registration requirement provided in 4e 18 2e4, 4e 18 2ee, ans 

23 Title 46, chapter 23, part 5. 

24 ( 101 A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

25 imprisonment in the state prison shall enroll in and complete the educational phase of the prison's sexual 

26 offender program. 

27 (111 In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

28 imprisonment of the offender in the state prison, including placement of the offender in a community 

29 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

30 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 
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or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

2 not selected, based on the criteria contained in 46-18-225. 

3 I 12) Except as provided in 46-18-222, a provision of this section that conflicts with 46-18-219 does 

4 not apply to a person sentenced under 46-18-219." 

5 

6 Section 4. Section 46-23-501, MCA, is amended to read: 

7 "46-23-501. Short title. ~oetieRs 4e 18 2e4, Section 46-18-255, and this part may be cited as 

8 the "Sexual or Violent Offender Registration Act"." 

9 

10 Section 5. Section 46-23-502, MCA, is amended to read: 

11 "46-23-502. Definitions. As used in 4 e 18 2e 4, 46-18-255, and this part, the following definitions 

12 apply: 

13 (1) "Department" means the department of corrections provided for in 2-15-2301. 

14 (2) "Mental abnormality" means a congenital or acquired condition that affects the mental, 

15 emotional, or volitional capacity of a person in a manner that predisposes the person to the commission of 

16 one or more sexual offenses to a degree that makes the person a menace to the health and safety of other 

17 persons. 

18 (3) "PERSONALITY DISORDER" MEANS A PERSONALITY DISORDER AS DEFINED IN THE FOURTH 

19 EDITION OF THE DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS ADOPTED BY THE 

20 AMERICAN PSYCHIATRIC ASSOCIATION. 

21 @l:(4) "Predatory sexual offense" means a sexual offense COMMITTED AGAINST A STRANGER 

22 OR against a person with whom a relationship has been established or furthered for the primary purpose 

23 of victimization er aaaiRst a straRaor. 

24 f4t(5) "Sexual offender evaluator" means a person qualified under rules established by the 

25 department to conduct sexual offender and sexually violent predator evaluations. 

26 +2-lffiilll "Sexual offense" means: 

27 {a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-502(3), 

28 45-5-503, 45-5-504(2)(c), 45-5-507 {unless the act occurred between two consenting persons 16 years 

29 of age or older), or 45-5-625; or 

30 (bl any violation of a law of another state or the federal government reasonably equivalent to a 
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violation listed in subsection (2l(al @@l: 1.filiAJ_. 

2 ~ "Sexual or violent offender" means a person who has been convicted of a sexual or 

3 v·1olent offense. 

4 J-7±(8I "Sexually violent predator" means a person who has been convicted of a sexual offense and 

5 who suffers from a mental abnormality or a personality disorder that makes the person likely to engage in 

6 predatory sexual offenses. 

7 f4t@ifil "Violent offense" means: 

8 (a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-102, 

9 45-5-103, 45-5-202, 45-5-206 !third or subsequent offense), 45-5-301 !when the victim is less than 18 

1 O years of age and the offender is not a parent of the victim), 45-5-302, 45-5-303, 45-5-401, 45-5-603( 1I lb), 

11 or 45-6- 103; or 

12 (b) any violation of a law of another state or the federal government reasonably equivalent to a 

13 violation listed in subsection (4)(al i:fil!:l?l: J..fil.lAl." 

Section 6. Section 46-23-503, MCA, is amended to read: 

14 

15 

16 "46-23-503. Release of sexual or violent offender from place of confinement -- duties of official 

1 7 in charge. ill A sexual ef or violent offender who is released from the custody of the department of 

18 corrections must be informed in writing not less than 10 days prior to release of the duty to register under 

19 46 18 2e4, 46 18 2ee, aAel this part by the official in charge of the place of confinement. 

20 Jll +fie Prior to the offender's release from custody, the official shall obtain tlcie address at wlciielci 

21 tAe persoA oi1peets to reside upeA tlcio porseA's release aAd report and give to the department of iustice and 

22 to the sheriff of the county in which the offender intends to reside or, if the offender intends to reside in 

23 a municipality, to the chief of police of the municipality: 

24 t!l. the address to tlcio dopartFAeAt of oerrootieAs. Tlcio departFAoAt slciall iAf□ rFA tlcio appropriate law 

25 eAfereoFAeAt a!JeAay AaviR!l leoal jurisdietieA ¥'Rere tlcio porseA Bllpoots to reside. at which the offender 

26 intends to reside upon release from the department's custody; 

27 lb) the offender's fingerprints and photo. unless they are already in the possession of the 

28 department of justice, sheriff, or chief of police; and 

29 (cl a form signed by and read to or by the offender stating that the offender's duty to register 

30 under this part has been explained to the offender." 
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Section 7. Section 46-23-504, MCA, is amended to read: 

2 "46-23-504. Persons required to register --procedure. ( 1) A sexual or violent offender shall, with1A 

3 14 aavs sf 00A·,·ieti0A er release frem prisoA or~ 

4 {a) shall register immediately upon conclusion of the sentencing hearing if the offender is not 

5 sentenced to confinement or is not sentenced to the department and placed in confinement by the 

6 department; 

7 (b) must be registered as provided in 46-23-503 at least 10 days prior to release from confinement 

8 if sentenced to confinement or sentenced to the department and placed in confinement by the department; 

9 (c) shall register within -+4 lQ days of entering a county of this state for the purpose of residing 

10 or setting up a temporary domicile for -+4 lQ days or more, if the offender was sentenced in another state. 

11 ill re!!ister, as FOE11:1irea 1:1nder 48 18 264, 48 18 2ee, and this 19art, Registration under subsection 

12 (1 )(al 6f MUST BE WITH THE PROBATION OFFICE HAVING SUPERVISION OVER THE OFFENDER. 

13 REGISTRATION UNDER SUBSECTION (1 )(c) must be with the chief of police of the municipality or the 

14 sheriff of the county if the offender resides in an area other than a municipality. Whichever person #le AN 

15 offender registers with UNDER SUBSECTION (1 )(C) shall notify the other person of the registration. 

16 mru At the time of registering, the~ offender shall sign a statement in writing giving the 

17 information required by the department of justice. The chief of police or sheriff shall fingerprint the~ 

18 offender, unless the 19ersen's offender's fingerprints are on file with the department of justice, and shall 

19 photograph the ~ offender. Within 3 days, the chief of police or sheriff shall send copies of the 

20 statement, fingerprints, and photographs to the ee19artment and the department of justice ans te Hie sheriff 

21 of the oe1:1nty where the 19ersen resiees, if re!!istration is with the ohiof of 19elis0. 

22 (4) The department of justice shall mail a registration verification form each 90 days to an offender 

23 designated as a level 3 offender under (section 1 21 and each year to a violent offender or an offender 

24 designated as a level 1 or level 2 offender under (section 121. The form must require the offender's current 

25 address and notarized signature. Within 10 days after receipt of the form, the offender shall complete the 

26 form and return it to the department. 

27 fat@ The 19ersen FO!!istered 1:1neer this seetien offender is responsible, if able to pay, for costs 

28 associated_ with registration. The fees charged for registration may not exceed the actual costs of 

29 registration. THE DEPARTMENT OF JUSTICE MAY ADOPT A RULE ESTABLISHING FEES TO COVER 

30 REGISTRATION COSTS INCURRED BY THE DEPARTMENT OF JUSTICE IN MAINTAINING REGISTRATION 
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AND ADDRESS VERIFICATION RECORDS. THE FEES MUST BE DEPOSITED IN THE GENERAL FUND. 

2 f4l-ifil The clerk of the district court in the county in which a person is convicted of a sexual or 

3 violent offense shall notify the sheriff in that county of the conviction within +41.Q days after entry of the 

4 judgment." 

5 

6 Section 8. Section 46-23-505, MCA, is amended to read: 

7 "46-23-505. Notice of change of address -- duty to inform -- forwarding of information. If a 13erseA 

8 an offender required to register under 4 6 1 8 264, 46 18 266, a Ad this part changes residence, the f)8f5eA 

9 offender shall within 10 days of the change give written notification of the 13erseA' s new address to the 

1 O law eAfereeFAeAt agency with whom the f)8f5eA offender last registered. The law eAfereeFAeAt agency shall, 

11 within 3 days after receipt of tho iAferFAatieA new address, forward it and ti'le effeAder's fiA!Jer13rints and 

12 si'lete!jrasi'l to tho de13artFAent, ti'le department of justice, and tAe leeal law enfereeFAeAt ageney Raving 

13 jttrisdietieA ever tAe Aew 13laee ef residenee and which shall forward a copy of the stateFAent new address, 

14 fin9er13riAts, and 13i=letegra13As ef tAe 13ersen photograph to the leeal law enfereeFAent a9enev sheriff having 

15 jurisdiction over the new place of residence and to the chief of police of the municipality of the new place 

16 of residence if the new place of residence is in a municipality." 

Section 9. Section 46-23-506, MCA, is amended to read: 

17 

18 

19 "46-23-506. Duration of registration. ( 1) A ~ sexual offender required to register under 

20 46 18 264, 46 18 266, and this part shall eeFA13l•r witA 46 18 264, 46 18 2eii, aAd ti'lis 13art register for 

21 the remainder of the 13ersen's offender's life, except as provided in subsection m Ll.J. ef ti'lis seetien or 

22 during a period of time during which the~ offender is in prison. 

23 (2) A violent offender required to register under this part shall register: 

24 (a) for the 10 years following release from confinement or, if not confined following sentencing, 

25 for the 10 years following the conclusion of the sentencing hearing; or 

26 (bl if convicted during the 10-year period provided in subsection (2)(a) of failing to register or keep 

27 registration current or of a felony, for the remainder of the offender's life unless relieved of the duty to 

28 register as provided in subsection (3). 

29 mm At any time after 1 O years sinse ti=le date ef ti'le effenaer' s last eenvietien ef a sem,ial er 

30 vielent effense of registration, the offender may petition a distrist the sentencing court or the district court 
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for the judicial district in which the offender resides for an order relieving the offender of the duty to 

2 register uRdar Hi 1 Q 2134, ~e 1 Q 21313, and this part. The petition must be served on the county attorney 

3 in the county where the petition is filed. Prior to a hearing on the petition, the county attorney shall mail 

4 a copy of the petition to the victim of the last offense for which the offender was convicted if the victim's 

5 address is reasonably available. The court shall consider any written or oral statements of the victim. The 

6 court may grant the petition upon finding that: 

7 (al the offender has remained a law-abiding citizen; and 

8 (b) continued registration is not necessary for public protection and that relief from registration is 

9 in the best interests of society. If the offender was designated as a sexually violent predator under [section 

1 O 12], the court is also required to find that the offender no longer suffers from a mental abnormality or 

11 personality disorder that makes the offender likely to engage in a predatory sexual offense. 

12 f;3+J.!l The offender may move that all or part of the proceedings in a hearing under subsection m 
13 @ be closed to the public, or the judge may talEe aetien close them on the judge's own motion. 

14 ~letwithstandiA!J olesuFB ef the !!J! proceeding is closed to the public, the judge shall permit a victim of the 

1 5 offense to be present unless the judge determines that exclusion of the victim is necessary to protect the 

16 offender's right of privacy or the safety of the victim. If the victim is present, the judge, at the victim's 

17 request, shall permit the presence of an individual to provide support to the victim unless the judge 

18 determines that exclusion of the individual is necessary to protect the offender's right to privacy." 

Section 10. Section 46-23-507, MCA, is amended to read: 

19 

20 

21 

22 

23 

24 

"46-23-507. Penalty. A sexual or violent offender who knowingly fails to register, verify 

registration. or keep registration current under 4 e 18 il13 4, 4 e 18 26e, an El this part may be sentenced to 

a term of imprisonment of not more than 5 years or may be fined not more than $10,000, or both." 

25 Section 11. Section 46-23-508, MCA, is amended to read: 

26 "46-23-508. Dissemination of information in ,egisleF. ill Information in the re!Jister maintained 

27 under Hi 18 2e4 and this part is confidential criminal justice information, as defined in 44-5-103, except 

28 that: 

29 ,H,+ifil the name of a registered sexual or violent offender is public criminal justice information, as 

30 defined in 44-5-103; and 
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(2) sefore releasing frem a state 13ris0n an inmate who is a seirnal effonEler, if the Ele13artment 

2 selieves that release ef informatien eeneerning the inmate is neeessar~' for 13uslio 13reteoti0n, the E1013artment 

3 shall 13etitien the Elistriot oomt for the juElieial Elistriet in ,,.·hioh the 13ris0n is loeateEI or for the juElieial Elistriet 

4 in whieh the inmate intenEls to resiEle for an erEler allewing the E1013artment to release role,,ant anEI neeessary 

5 register information regarEling the inmate to the 13uslio. The oourt shall grant the erEler if the oourt finEls that 

6 tho intermatien is neoossary fer 13uslio 13roteetien. 

7 (bl a law enforcement agency shall release any offender registration information relevant to the 

8 public if the agency determines that a registered offender is a risk to the safety of the community and that 

9 disclosure of the registration information may protect the public and. at a minimum: 

1 O (i) if an offender was given a level 1 designation under [section 121. the agency with which the 

11 offender is registered shall notify the agency in whose jurisdiction the offense occurred of the registration; 

12 (ii) if an offender was given a level 2 designation under [section 121, the agency with which the 

13 offender is registered may disseminate the offender's name to the public with the notation that the offender 

14 is a sexual or violent offender and may notify a victim of the offense and any agency, organization, or 

15 group serving persons who have characteristics similar to those of a previous victim of the offender of: 

16 (Al the offender's approximate. but not exact, address, such as by stating the neighborhood. town. 

17 or part of a county; 

18 (Bl the type of victim targeted by the offense; 

19 (Cl the name, photograph, and physical description of the offender; 

20 (D) the offenses for which the offender is required to register under this part; and 

21 (El any conditions imposed by the court upon the offender for the safety of the public; and 

22 (iii) if an offender was given a level 3 designation under [section 12), the agency shall give the 

23 victim and the public notification that includes the information contained in subsection ( 1) (bl (ii), except that 

24 the offender's exact address must be included. The agency shall also include the date of the offender's 

25 release from confinement or if not confined, the date the offender was sentenced. with a notation that the 

26 offender was not confined, and shall include the community in which the offense occurred. 

27 (21 The identity of a victim of an offense for which registration is required under this part may not 

28 be released by a law enforcement agency without the permission of the victim." 

29 

30 NEW SECTION. Section 12. Sexual offender evaluations and designations -- rulemaking authority. 
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( 11 The department shall adopt rules for the qualification of sexual offender evaluators who conduct sexual 

2 offender and sexually violent predator evaluations and for determinations by sexual offender evaluators of 

3 the risk of a repeat offense and the threat an offender poses to the public safety. 

4 (2) Prior to sentencing of a person convicted of a sexual offense, the department or a sexual 

5 offender evaluator shall provide the court with a sexual offender evaluation report recommending one of 

6 the following levels of designation for the offender: 

7 (a} level 1, the risk of a repeat sexual offense is low; 

8 (b} level 2, the risk of a repeat sexual offense is moderate; 

9 (c} level 3, the risk of a repeat sexual offense is high, there is a threat to public safety, and the 

10 evaluator believes that the offender is a sexually violent predator. 

11 (31 Upon sentencing the offender, the court shall: 

12 (a} review the sexual offender evaluation report, any statement by a victim, and any statement by 

13 the offender; 

14 (b} designate the offender as level 1, 2, or 3; and 

15 (cl designate a level 3 offender as a sexually violent predator. 

16 (4) (A) AN OFFENDER DESIGNATED AS A LEVEL 2 OR LEVEL 3 OFFENDER MAY PETITION THE 

17 SENTENCING COURT TO CHANGE THE OFFENDER'S DESIGNATION IF THE OFFENDER HAS ENROLLED 

18 IN AND SUCCESSFULLY COMPLETED THE TREATMENT PHASE OF EITHER THE PRISON'S SEXUAL 

19 OFFENDER PROGRAM OR OF AN EQUIVALENT PROGRAM APPROVED BY THE DEPARTMENT. AFTER 

20 CONSIDERING THE PETITION. THE COURT MAY CHANGE THE OFFENDER'S RISK LEVEL DESIGNATION 

21 IF THE COURT FINDS BY CLEAR AND CONVINCING EVIDENCE THAT THE OFFENDER'S RISK OF 

22 COMMITTING A REPEAT SEXUAL OFFENSE HAS CHANGED SINCE THE TIME SENTENCE WAS IMPOSED. 

23 THE COURT SHALL IMPOSE ONE OF THE THREE RISK LEVELS SPECIFIED IN THIS SECTION. 

24 

25 NEW SECTION. Section 13. Expungement of records on reversal of conviction. Upon final 

26 reversal of a conviction of a sexual or violent offense, the sentencing court shall order the expungement 

27 of any records kept by a court, law enforcement agency, or other state or local government agency under 

28 this part. 

29 

30 NEW SECTION. Section 14. Immunity from suit. A state or local governmental entity, a private 
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entity, or an officer or employee of an entity is not liable in negligence, EXCEPT GROSS NEGLIGENCE OR 

2 WILLFUL OR WANTON MISCONDUCT, for damages arising from a GOOD FAITH discretionary release or 

3 dissemination of or GOOD FAITH failure to release or disseminate information under this part. 

4 

5 

6 

NEW SECTION. Section 15. Repealer. Section 46-18-254, MCA, is repealed. 

7 NEW SECTION. Section 16. Codification instruction. [Sections 12 through 14] are intended to 

8 be codified as an integral part of Title 46, chapter 23, part 5, and the provisions of Title 46, chapter 23, 

9 part 5, apply to [sections 12 through 14]. 

10 

11 NEW SECTION. Section 17. Two-thirds vote required. Because [saatian 141 [THIS ACT] limits 

12 governmental liability, Article II, section 18, of the Montana constitution requires a vote of two-thirds of 

13 the members of each house of the legislature for passage OF [THIS ACT]. 

14 

1 5 NEW SECTION. Section 18. Applicability. The provisions of [this act] relating to registration apply 

16 to: 

17 ( 1) sexual offenders who are sentenced or who are in the custody or under the supervision of the 

18 department of corrections on or after July 1, 1989; and 

19 (2) violent offenders who are sentenced or who are in the custody or under the supervision of the 

20 department of corrections on or after October 1, 1995. 

21 -END-
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HOUSE Bill NO. 111 

2 INTRODUCED BY AHNER 

3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND THE DEPARTMENT OF JUSTICE 

4 

5 A Bill FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 IDENTIFICATION AND REGISTRATION OF SEXUAL AND VIOLENT OFFENDERS; PROVIDING FOR A 

7 SEXUALLY VIOLENT PREDATOR DESIGNATION; PROVIDING IMMUNITY FOR NEGLIGENCE; AMENDING 

8 SECTIONS 41-5-523, 44-6-101, 46-18-201, 46-23-501, 46-23-502, 46-23-503, 46-23-504, 46-23-505, 

9 46-23-506, 46-23-507, AND 46-23-508, MCA; REPEALING SECTION 46-18-254, MCA; AND PROVIDING 

10 APPLICABILITY DATES." 

11 
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HOUSE BILL NO. 111 

2 INTRODUCED BY AHNER 

HB0111.03 

APPROVED BY COM 
ON JUDICIARY 

3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND THE DEPARTMENT OF JUSTICE 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 IDENTIFICATION AND REGISTRATION OF SEXUAL AND VIOLENT OFFENDERS; PROVIDING FOR A 

7 SEXUALLY VIOLENT PREDATOR DESIGNATION; PROVIDING IMMUNITY FOR NEGLIGENCE; AMENDING 

8 SECTIONS 41-5-523, 44-6-101, 46-18-201, 46-23-501, 46-23-502, 46-23-503, 46-23-504, 46-23-505. 

9 46-23-506, 46-23-507, AND 46-23-508, MCA; REPEALING SECTION 46-18-254, MCA; AND PROVIDING 

10 APPLICABILITY DATES." 

11 

12 WHEREAS, the Legislature finds that the danger of recidivism posed by sexual and violent offenders 

13 and the protection of the public from these offenders is of paramount concern to government and the 

14 people; and 

15 WHEREAS, the Legislature further finds that law enforcement agencies' efforts to protect their 

16 communities, conduct investigations, and apprehend sexual and violent offenders is impaired by the lack 

1 7 of information about offenders who live within their jurisdictions; and 

18 WHEREAS, the system of registering sexual and violent offenders provides law enforcement with 

19 information critical to preventing victimization and to resolving incidents of sexual or violent offenses 

20 promptly, including notification of the public when necessary to the continued protection of the community; 

21 and 

22 WHEREAS, persons who have committed a sexual or violent offense have a reduced expectation 

23 of privacy because of the public's interest in safety; and 

24 WHEREAS, the Legislature finds that releasing information about sexual or violent offenders to law 

25 enforcement agencies and, under certain circumstances, providing access to limited information about 

26 certain sexual offenders to the general public will further the primary governmental interest of protecting 

27 specific vulnerable groups and the public in general from potential harm. 

28 THEREFORE, it is the policy of the State of Montana to assist local law enforcement agencies' 

29 efforts in protecting their communities by requiring that sexual or violent offenders register and to authorize 

30 the release of necessary and relevant information about sex offenders to the public. 
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STATEMENT OF INTENT 

2 A statement of intent is required for this bill in order to provide guidance for rules adopted under 

3 [section 12] concerning the qualifications of sexual offender evaluators and concerning evaluations of 

4 sexual offenders. The legislature intends that sexual offender evaluators possess education and experience 

5 similar to the education and experience requirements of therapists certified by the Montana sex offender 

6 treatment association. The legislature further intends that rules for evaluating the risk of repeat offenses 

7 by sexual offenders include the following factors: 

8 ( 1) whether the sexual offender has a mental abnormality; 

9 (2) whether the sexual offender's conduct is repetitive and compulsive; 

10 (3) whether drugs or alcohol played a part in the offense or offenses; 

11 (4) whether the sexual offender served the maximum term for the offense or offenses; 

12 (5) whether the offense or offenses involved a child; 

13 (6) the age of the sexual offender at the commission of the offense or offenses; 

14 (7) the relationship between the sexual offender and the victim or victims; 

15 (8) whether the offense or offenses involved use of a weapon; 

16 (9) the number, date, and nature of prior offenses; 

17 ( 10) conditions of release that minimize risk of another offense, including whether the sexual 

18 offender is under supervision or receiving counseling and treatment; 

19 ( 11) physical conditions that minimize the risk of another offense, such as advanced age or 

20 debilitating illness of the sexual offender; 

21 ( 12) whether psychological or psychiatric profiles of the sexual offender indicate a risk of recidivism; 

22 (13) the sexual offender's response to and participation in treatment; 

23 ( 14) recent behavior of the sexual offender; 

24 ( 15) recent threats or gestures by the sexual offender against persons; and 

25 ( 16) a review of any victim impact statements. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

Section 1. Section 41-5-523, MCA, is amended to read: 29 

30 "41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
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1 placement and evaluation of youth -- restrictions. ( 1) If a youth is found to be a delinquent youth or a youth 

2 in need of supervision, the youth court may enter its judgment making one or more of the following 

3 dispositions: 

4 (a) retain jurisdiction in a disposition provided under subsection ( l)(b) or ( 1 )(d); 

5 (b) place the youth on probation; 

6 (c) subject to subsections (1 )(nl(i), (2)(a), I2)(b), and 161, sentence a youth to one of the state 

7 youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth 

8 eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years 

9 of age, A youth may not be sentenced to a state youth correctional facility unless the department informs 

1 O the judge that space is available for the youth at that facility. The sentencing judge may not place 

11 limitations on the release unless recommended by the youth placement committee. 

12 (d) require a youth found to be delinquent to register as a - sexual or violent offender 13ursuaRt 

13 to 46 18 2e4 aREI 4 6 23 e06 under 46-23-504; 

14 (e) place the youth in an in-state residence that ensures that the youth is accountable, provides 

15 for rehabilitation, and protects the public, Before placement, the sentencing judge shall seek and consider 

16 placement recommendations from the youth placement committee. The judge may not place the youth in 

17 an in-state residence unless the department informs the judge that resources are available for placement 

18 of the youth at that residence. 

19 (f) commit the youth to the department. In an order committing a youth to the department: 

20 (ii the court shall determine whether continuation in the youth's own home would be contrary to 

21 the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need 

22 for removal of the youth from the youth's home; 

23 Iii) in the case of a delinquent youth who is determined by the court to be a serious juvenile 

24 offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge 

25 finds that the placement is necessary for the protection of the public. The court may order the department 

26 to notify the court within 5 working days before the proposed release of a youth from a youth correctional 

27 facility. Once a youth is committed to the department for placement in a state youth correctional facility, 

28 the department is responsible for determining an appropriate date of release into an appropriate placement, 

29 (g) order restitution by the youth or the youth's parents; 

30 (hi impose a fine as authorized by law if the violation alleged would constitute a criminal offense 
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if committed by an adult; 

2 (i) require the performance of community service; 

3 (j) require the youth, the youth's parents or guardians, or the persons having legal custody of the 

4 youth to receive counseling services; 

5 (k) require the medical and psychological evaluation of the youth, the youth's parents or guardians, 

6 or the persons having legal custody of the youth; 

7 (I) require the parents, guardians, or other persons having legal custody of the youth to furnish 

8 services the court may designate; 

9 (m) order further care, treatment, evaluation, or relief that the court considers beneficial to the 

1 O youth and the community and that does not obligate funding from the department for services outside the 

11 state of Montana without the department's approval, except that a youth may not be placed by a youth 

12 court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to 

13 subsection ( 1 )(fl, place a youth in a residential treatment facility. 

14 (n) commit the youth to a mental health facility if, .based upon the testimony of a professional 

1 5 person as defined in 53-21-102, the court finds that the youth is seriously mentally ill as defined in 

16 53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119. 

1 7 (i) A youth adjudicated mentally ill or seriously mentally ill as defined in 53-21-102 may not be 

18 committed or sentenced to a state youth correctional facility. 

19 (ii) A youth adjudicated to be mentally ill or seriously mentally ill after placement in or sentencing 

20 to a state youth correctional facility must be moved to a more appropriate placement in response to the 

21 youth's mental health needs and consistent with the disposition alternatives available in 53-21-127. 

22 (o) place the youth under home arrest as provided in Title 46, chapter 18, part 10. 

23 (2) When a youth is committed to the department, the department shall determine the appropriate 

24 placement and rehabilitation program for the youth after considering the recommendations made under 

25 41-5-527 by the youth placement committee. Placement is subject to the following limitations: 

26 (a) A youth in need of supervision or adjudicated delinquent for commission of an act that would 

27 not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility. 

28 (b) A youth may not be held in a state youth correctional facility for a period of time in excess of 

29 the maximum period of imprisonment that could be imposed on an adult convicted of the offense or 

30 offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the 
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power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-126. 

2 (c) A youth may not be placed in or transferred to a penal institution or other facility used for the 

3 execution of sentence of adults convicted of crimes. 

4 (31 A youth placed in a state youth correctional facility or other facility or program operated by the 

5 department or who signs an aftercare agreement under 52-5-126 must be supervised by the department. 

6 A youth who is placed in any other placement by the department, the youth court, or the youth court's 

7 Iuvenile probation officer must be supervised by the probation officer of the youth court having jurisdiction 

8 over the youth under 41-5-205 whether or not the youth is committed to the department. Supervision by 

9 the youth probation officer includes but is not limited to: 

1 0 la) submitting information and documentation necessary for the person, committee, or team that 

11 is making the placement recommendation to determine an appropriate placement for the youth; 

12 (b) securing approval for payment of special education costs from the youth's school district of 

13 residence or the office of public instruction, as required in Title 20, chapter 7, part 4; 

14 (c) submitting an application to a facility in which the youth may be placed; and 

15 Id) case management of the youth. 

1 6 14) The youth court may order a youth to receive a medical or psychological evaluation at any time 

17 prior to final disposition if the youth waives the youth's constitutional rights in the manner provided for in 

18 41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of 

19 the evaluation, except as provided in subsection (5). A county may contract with the department or other 

20 public or private agencies to obtain evaluation services ordered by the court. 

21 (5) The youth court shall determine the financial ability of the youth's parents to pay the cost of 

22 an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order 

23 the youth's parents to pay all or part of the cost of the evaluation. 

24 (6) The youth court may not order placement or evaluation of a youth at a state youth correctional 

25 facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that 

26 is transferable to criminal court under 41-5-206. 

27 (71 An evaluation of a youth may not be performed at the Montana state hospital unless the youth 

28 is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105. 

29 (8) An order of the court may be modified at any time. In the case of a youth committed to the 

30 department, an order pertaining to the youth may be modified only upon notice to the department and 
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1 subsequent hearing. 

2 (9) Whenever the court commits a youth to the department. it shall transmit with the dispositional 

3 judgment copies of medical reports, social history material, education records, and any other clinical, 

4 predisposition, or other reports and information pertinent to the care and treatment of the youth. 

5 ( 10) If a youth is committed to the department, the court shall examine the financial ability of the 

6 youth's parents or guardians to pay a contribution covering all or part of the costs for the care, 

7 commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health 

8 care. 

9 111) If the court determines that the youth's parents or guardians are financially able to pay a 

10 contribution as provided in subsection ( 10), the court shall order the youth's parents or guardians to pay 

11 an amount based on the uniform child support guidelines adopted by the department of public health and 

12 human services pursuant to 40-5-209. 

13 ( 12) la) Except as provided in subsection ( 12)(b), contributions ordered under this section and each 

14 modification of an existing order are enforceable by immediate or delinquency income withholding, or both, 

15 under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section 1s 

16 nevertheless subject to withholding for the payment of the contribution without need for an amendment 

1 7 of the support order or for any further action by the court. 

18 (b) A court-ordered exception from contributions under this section must be in writing and be 

19 included in the order. An exception from the immediate income withholding requirement may be granted 

20 if the court finds there is: 

21 (i) good cause not to require immediate income withholding; or 

22 (ii) an alternative arrangement between the department and the person who is ordered to pay 

23 contributions. 

24 (c) A finding of good cause not to require immediate income withholding must, at a minimum, be 

25 based upon: 

26 (i) a written determination and explanation by the court of the reasons why the implementation of 

27 immediate income withholding is not in the best interests of the youth; and 

28 (ii) proof of timely payment of previously ordered support in cases involving modification of 

29 contributions ordered under this section. 

30 (dl An alternative arrangement must: 
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(i) provide sufficient security to ensure compliance with the arrangement; 

2 (ii} be in writing and be signed by a representative of the department and the person required to 

3 make contributions; and 

4 (iii) if approved by the court, be entered into the record of the proceeding. 

5 (13) Upon a showing of a change in the financial ability of the youth's parents or guardians to pay. 

6 the court may modify its order for the payment of contributions required under subsection I 11). 

7 ( 14) (al If the court orders the payment of contributions under this section, the department shall 

8 apply to the department of public health and human services for support enforcement services pursuant 

9 to Title IV-D of the Social Security Act. 

1 O (bl The department of public health and human services may collect and enforce a contribution 

11 order under this section by any means available under law, including the remedies provided for in Title 40, 

12 chapter 5, parts 2 and 4." 

13 

14 Section 2. Section 44-6-101, MCA, is amended to read: 

15 "44-6-101. Definitions. As used in this part, the following definitions apply: 

16 ( 1} "Department" means the department of justice provided for in 2-15-2001. 

17 ( 2) "DNA" means deoxyribonucleic acid, 

18 (3) "DNA identification index" means the DNA identification record system established under 

19 44-6-102. 

20 (4) "DNA record" means DNA identification information stored in the DNA identification index for 

21 purposes of establishing identification in connection with law enforcement investigations or supporting 

22 statistical interpretation of the results of DNA analysis. The DNA record is considered the objective form 

23 of the results of a DNA analysis, such as the numerical representation of DNA fragment lengths, 

24 autoradiographs and the digital image of autoradiographs, and discrete allele assignment numbers. 

25 (5) "DNA testing" means DNA analysis of materials derived from the human body for the purposes 

26 of identification consistent with this part. 

27 (6) "Forensic DNA laboratory" means any laboratory operated by state government that performs 

28 DNA analysis on materials derived from the human body for use as evidence in a criminal proceeding or for 

29 purposes of identification. 

30 (7) "Marker" means a method of describing individuals by genetic profile, such as blood or DNA 
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type, and has the specific meaning given to the word by department rule, which must take into account 

2 the meaning generally given to the word for forensic typing by DNA technologists. 

3 18) "Sexual offense" means the offenses contained in the definition of that term in 46-23-502. 

4 19) "Violent offense" FAeans an effense has the meaning contained in 4 6 6 102, 4 6 6 1 oa. 

5 46 6 202, 46 a ao2. 46 a aoa, 46 6 401. er 46 6 10a or an equivalent offenso unsor lesoral lal'' or the 

6 law of another state 46-23-502." 

7 

8 Section 3. Section 46-18-201, MCA, is amended to read: 

9 "46-18-201. (Temporary) Sentences that may be imposed. ( 1) Whenever a person has been found 

1 O guilty of an offense upon a verdict or a plea of guilty, the court may: 

11 (a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for 

12 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

13 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

14 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

1 5 period of the deferred imposition. Reasonable restrictions or conditions may include: 

16 Ii) jail base release; 

1 7 (ii) jail time not exceeding 180 days; 

18 (iii) conditions for probation; 

19 (ivl payment of the costs of confinement; 

20 (vi payment of a fine as provided in 46-18-231; 

21 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

22 (vii) payment of costs of court-appointed counsel as provided in 46-8-113; 

23 (viii) with the approval of the facility or program, an order that the offender be placed in a 

24 community corrections facility or program as provided in 53-30-321; 

25 (ix) community service; 

26 (x) home arrest as provided in Title 46, chapter 18, part 1 0; 

27 (xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

28 society; 

29 (xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116: 

30 or 
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(xiii) any combination of the restrictions or conditions in subsections (1 l(al(il through (1 )(al(xii). 

2 (bl suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

3 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the 

4 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

5 restrictions or conditions may include any of those listed in subsection (1 )(a). 

6 (c) impose a fine as provided by law for the offense; 

7 (d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

8 counsel as provided In 46-8-113; 

9 (e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit 

1 O the defendant to the department of corrections for placement in an appropriate correctional institution or 

11 program; 

12 (fl with the approval of the facility or program, order the offender to be placed in a community 

1 3 corrections facility or program as provided in 53-30-321; or 

14 (g) impose any combination of subsections ( 1 l(b) through ( 1) (fl. 

15 (2) In addition to any penalties imposed pursuant to subsection ( 1 ), if the court finds that the victim 

16 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

17 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

1 8 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 

19 (3) If a financial obligation is imposed as a condition under subsection (1)(a), sentence may be 

20 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for 

21 a felony, regardless of whether any other conditions are imposed. 

22 (4) If any restrictions or conditions imposed under subsection (1 )(a) or (1 )(b) are violated, the court 

23 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

24 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be 

25 allowed for jail or home arrest time already served. 

26 (51 Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years 

27 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

28 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-30212), 45-5-303(21, 45-5-40112), 45-5-502(31, 

29 45-5-50312) and (3), 45-9-101(2), (3), and I5)(d), 45-9-102(4), and 45-9-103(2). 

30 (6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 
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of imprisonment imposed under 45-5-102 may not be deferred or suspended. 

2 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

3 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

4 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

5 suspended. 

6 (8) If the victim was less than 16 years old. the imposition or execution of the first 30 davs of a 

7 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deterred 

8 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment. 

9 (9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

1 0 46-23-502, the court may not waive the registration requirement provided in 4 e 1Q 2 a 4. 4 e 18 20 a, and 

11 Title 46, chapter 23, part 5. 

1 2 ( 10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

13 imprisonment in the state prison shall enroll in the educational phase of the prison's sexual offender 

14 program. 

15 ( 11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

16 imprisonment of the offender in the state prison, including placement of the offender in a community 

17 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

18 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 

19 or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

20 not selected, based on the criteria contained in 46-18-225. 

21 46-18-201. {Effective July 1, 19971 Sentences that may be imposed. ( 1) Whenever a person has 

22 been found guilty of an offense upon a verdict or a plea of guilty, the court may: 

23 (a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-7 22 for sentences for 

24 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

25 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

26 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

27 period of the deferred imposition. Reasonable restrictions or conditions may include: 

28 (i) jail base release; 

29 (ii) jail time not exceeding 180 days; 

30 (iii) conditions for probation; 
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(iv) payment of the costs of confinement; 

2 (v) payment of a fine as provided in 46-18-231; 

3 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

4 (vii) payment of costs of court-appointed counsel as provided in 46-8-113; 

5 (viii) with the approval of the facility or program, an order that the offender be placed in a 

6 community corrections facility or program as provided in 53-30-321; 

7 (ix) community service; 

8 (x) home arrest as provided in Title 46, chapter 18, part 10; 

9 (xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

1 O society; 

11 (xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5- 116: 

12 or 

13 (xiii) any combination of the restrictions or conditions in subsections ( 1 )(a)(i) through ( 1 )(a)(xii). 

14 ( b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

15 of 6 months, whichever is greater, tor each particular offense. The sentencing judge may impose on the 

16 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

17 restrictions or conditions may include any of those listed in subsection ( 1) (a). 

18 (c) impose a fine as provided by law for the offense; 

19 (d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

20 counsel as provided in 46-8-113; 

21 (e) impose a county jail or state prison sentence, as provided in Title 45, tor the offense or commit 

22 the defendant to the department of corrections for placement in an appropriate correctional institution or 

23 program; 

24 (fl with the approval of the facility or program, order the offender to be placed in a community 

25 corrections facility or program as provided in 53-30-321; or 

26 (g) impose any combination of subsections (1)(b) through (1)(f). 

27 (2) In addition to any penalties imposed pursuant to subsection ( 1), if the court finds that the victim 

28 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

29 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

30 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 
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(3) If a financial obligation is imposed as a condition under subsection (1)(a), sentence may be 

2 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years tor 

3 a felony, regardless of whether any other conditions are imposed. 

4 (4) If any restrictions or conditions imposed under subsection (1 )(a) or (1 )(b) are violated, the court 

5 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

6 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however. must be 

7 allowed for jail or home arrest time already served. 

8 (5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years 

9 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

1 O 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303( 2), 45-5-401 (2), 45-5-502(3), 

11 45-5-503(2) and (3), 45-9-101(2), (3). and (5)(d), 45-9-102(4), and 45-9-103(2). 

12 16) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 

13 of imprisonment imposed under 45-5-102 may not be deferred or suspended. 

14 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

15 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

16 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

17 suspended. 

18 (8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a 

19 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred 

20 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment. 

21 (9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

22 46-23-502, the court may not waive the registration requirement provided in 46 18 2134, 46 18 21313, aREI 

23 Title 46, chapter 23, part 5. 

24 ( 10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

25 imprisonment in the state prison shall enroll in and complete the educational phase of the prison's sexual 

26 offender program. 

27 (11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

28 imprisonment of the offender in the state prison, including placement of the offender in a community 

29 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

30 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 

CLiislalive 
\ . .., erv,ces . 
\!!}vision 

- 1 2 - HB 111 



55th Legislature HB0111 .03 

or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

2 not selected, based on the criteria contained in 46-18-225. 

3 ( 12) Except as provided in 46-18-222, a provision of this section that conflicts with 46-18-219 does 

4 not apply to a person sentenced under 46-18-219." 

5 

6 Section 4. Section 46-23-501, MCA, Is amended to read: 

7 "46-23-501. Short title. Seetiens 46 18 2e4, Section 46-18-255, and this part may be cited as 

8 the "Sexual or Violent Offender Registration Act"." 

9 

10 Section 5. Section 46-23-502, MCA, is amended to read: 

11 "46-23-502. Definitions. As used in 4 €l 1 8 2e 4. 46-18-255, and this part, the following definitions 

12 apply: 

13 ( 1) "Department" means the department of corrections provided for in 2-15-2301. 

14 (2) "Mental abnormality" means a congenital or acquired condition that affects the mental, 

15 emotional, or volitional capacity of a person in a manner that predisposes the person to the commission of 

16 one or more sexual offenses to a degree that makes the person a menace to the health and safety of other 

17 persons. 

18 (3) "PERSONALITY DISORDER" MEANS A PERSONALITY DISORDER AS DEFINED IN THE FOURTH 

19 EDITION OF THE DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS ADOPTED BY THE 

20 AMERICAN PSYCHIATRIC ASSOCIATION. 

21 ffil4) "Predatory sexual offense" means a sexual offense COMMITTED AGAINST A STRANGER 

22 OR against a person with whom a relationship has been established or furthered for the primary purpose 

23 of victimization er a9ainst a stran9er. 

24 

25 

26 

27 

28 

29 

30 

H:H5) "Sexual offender evaluator" means a person qualified under rules established by the 

department to conduct sexual offender and sexually violent predator evaluations. 

+2+@ifil "Sexual offense" means: 

la) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-502(3), 

45-5-503, 45-5-504(2)(c), 45-5-507 (unless the act occurred between two consenting persons 16 years 

of age or older), or 45-5-625; or 

(bl any violation of a law of another state or the federal government reasonably equivalent to a 
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1 violation listed in subsection (2Hal ffilJ:.fil 1filJAJ.. 

2 ~ "Sexual or violent offender" means a person who has been convicted of a sexual or 

3 violent offense. 

4 ffi(8) "Sexually violent predator" means a person who has been convicted of a sexual offense and 

5 who suffers from a mental abnormality or a personality disorder that makes the person likely to engage in 

6 predatory sexual offenses. 

7 {4-)±fillfil "Violent offense" means: 

8 (a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-102, 

9 45-5-103, 45-5-202, 45-5-206 (third or subsequent offense), 45-5-301 (when the victim is less than 18 

1 O years of age and the offender is not a parent of the victim). 45-5-302, 45-5-303, 45-5-401, 45-5-603( 1 )(b). 

11 or 45-6-103; or 

12 (bl any violation of a law of another state or the federal government reasonably equivalent to a 

13 violation listed in subsection (4 }(al 1filifil J.filffil." 

14 

Section 6. Section 46-23-503, MCA, is amended to read: 15 

16 "46-23-503. Release of sexual or violent offender from place of confinement -- duties of official 

17 in charge. ill A sexual &f or violent offender who is released from the custody of the department of 

18 corrections must be informed in writing not less than 10 days prior to release of the duty to register under 

19 4€i 18 264, 4€i 18 206, ans this part by the official in charge of the place of confinement. 

20 J1l +4& Prior to the offender's release from custody, the official shall obtain tho assrnss at ,..hioh 

21 tho i;iorson oi,i;iosts to rosiso 1c1pon tho person's release ans roi;iort and give to the department of justice and 

22 to the sheriff of the county in which the offender intends to reside or, if the offender intends to reside in 

23 a municipality, to the chief of police of the municipality: 

24 @l the address to tho ElopartR'lont of sorrootions. Tho aopartR'lont shall inform tho appropriate law 

25 onlorsonient agens'f havin9 looal j1c1risaiotion whore tho person ei,pests to rssiso. at which the offender 

26 intends to reside upon release from the department's custody; 

27 lb) the offender's fingerprints and photo, unless they are already in the possession of the 

28 department of justice, sheriff. or chief of police; and 

29 (c) a form signed by and read to or by the offender stating that the offender's duty to register 

30 under this part has been explained to the offender." 
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1 Section 7. Section 46-23-504, MCA, is amended to read: 

2 "46-23-504. Persons required to register -- procedure. ( 11 A sexual or violent offender shall. within 

3 14 days of son.•istion or r0l0as0 from prison or~ 

4 la~ shall register immediately upon conclusion of the sentencing hearing if the offender is not 

5 sentenced to confinement or is not sentenced to the department and placed in confinement by the 

6 department; 

7 lb) must be registered as provided in 46-23-503 at least 10 days prior to release from confinement 

8 if sentenced to confinement or sentenced to the department and placed in confinement by the department; 

9 le) shall register within +41.Q days of entering a county of this state for the purpose of residing 

10 or setting up a temporary domicile for +4 10 days or more, if the offender was sentenced in another state. 

11 Jll ra§istor, as r0q1c,iros 1c,nsor 40 1ll 264, 40 1 B 266, and this part, Registration under subsection 

12 11)(a) Gt MUST BE WITH THE PROBATION OFFICE HAVING SUPERVISION OVER THE OFFENDER. 

13 REGISTRATION UNDER SUBSECTION (1 )le) must be with the chief of police of the municipality or the 

14 sheriff of the county if the offender resides in an area other than a municipality. Whichever person tj:ie AN 

15 offender registers with UNDER SUBSECTION (1 )(C) shall notify the other person of the registration. 

16 t2+ill At the time of registering, the~ offender shall sign a statement in writing giving the 

17 information required by the department of justice. The chief of police or sheriff shall fingerprint the~ 

18 offender, unless the person's offender's fingerprints are on file with the department of justice, and shall 

19 photograph the ~ offender. Within 3 days, the chief of police or sheriff shall send copies of the 

20 statement, fingerprints, and photographs to the Elepartment anEI tho department of justice anEI to the sheriff 

21 of the so1c,nty where the parson r0siE10s, if ra§istration is with tho shief of 13olise. 

22 (4) The department of justice shall mail a registration verification form each 90 days to an offender 

23 designated as a level 3 offender under (section 121 and each year to a violent offender or an offender 

24 designated as a level 1 or level 2 offender under (section 121. The form must require the offender's current 

25 address and notarized signature. Within 10 days after receipt of the form, the offender shall complete the 

26 form and return it to the department. 

27 ~.[fil The 130rson registaras tmser this sestion offender is responsible, if able to pay, for costs 

28 associated with registration. The fees charged for registration may not exceed the actual costs of 

29 registration. THE DEPARTMENT OF JUSTICE MAY ADOPT A RULE ESTABLISHING FEES TO COVER 

30 REGISTRATION COSTS INCURRED BY THE DEPARTMENT OF JUSTICE IN MAINTAINING REGISTRATION 
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1 AND ADDRESS VERIFICATION RECORDS. THE FEES MUST BE DEPOSITED IN THE GENERAL FUND. 

2 +4Hfil The clerk of the district court in the county in which a person is convicted of a sexual or 

3 violent offense shall notify the sheriff in that county of the conviction within +4 .1Q days after entry of the 

4 judgment." 

5 

6 Section 8. Section 46-23-505, MCA, is amended to read: 

7 "46-23-505. Notice of change of address -- duty to inform -- forwarding of information. If a 13arcon 

8 an offender required to register under 4e 1 fl 2e4, 4 e 1 fl 2Eie, ans this part changes residence, the~ 

9 offender shall within 10 days of the change give written notification of the 13arson's new address to me 

10 law anforsarnant Jgency with whom the~ offender last registered. The law enforsornont agency shall, 

11 within 3 days after receipt of the inforrnation new address, forward it ans tho offonsor's finaororints ans 

12 !Jhotowaph to the sof)artrnont, tho department of justice, ans tho loaal law anforsarnont agonay ha,•ing 

13 jurisEliation ovor tho now fllaso of rosiElanoo anEI which shall forward a copy of the statornont new address, 

14 fingorf)rints, and J3hotogra13hs of tho f)Brson photograph to the losal law onforsornont agonsv sheriff having 

15 jurisdiction over the new place of residence and to the chief of police of the municipality of the new place 

16 of residence if the new place of residence is in a municipality." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 46-23-506, MCA, is amended to read: 

"46-23-506. Duration of registration. (1) A ~ sexual offender required to register under 

4 e 18 2Ei 4, 4 e 1fl 2e Ei, an El this part shall sornf)I~• with 4 e 18 2Ei 4, 4 e 18 2e e, an El this 13art register for 

the remainder of the flEIFGon's offender's life, except as provided in subsection Rt Ql of this ssstion or 

during a period of time during which the~ offender is in prison. 

(2) A violent offender required to register under this part shall register: 

(a) for the 10 years following release from confinement or, if not confined following sentencing, 

for the 10 years following the conclusion of the sentencing hearing: or 

(b) if convicted during the 10-year period provided in subsection (2)(a) of failing to register or keep 

registration current or of a felony, for the remainder of the offender's life unless relieved of the duty to 

register as provided in subsection (3). 

t-2-tQ.l At any time after 10 year~ sinso tho Elate of tho offonser's last sonvistion of a sexual or 

violent effanse of registration, the offender may petition a Elistriot the sentencing court or the district court 
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for the judicial district in which the offender resides for an order relieving the offender of the duty to 

2 register 1,1nE10r 46 18 2134, 46 18 21313, anEI tl=lis iiart. The petition must be served on the county attorney 

3 in the county where the petition is filed. Prior to a hearing on the petition, the county attorney shall mail 

4 a copy of the petition to the victim of the last offense for which the offender was convicted if the victim's 

5 address is reasonably available. The court shall consider any written or oral statements of the victim. The 

6 court may grant the petition upon finding that: 

7 la) the offender has remained a law-abiding citizen; and 

8 lb) continued registration is not necessary for public protection and that relief from registration is 

9 in the best interests of society. If the offender was designated as a sexually violent predator under [section 

1 0 12), the court is also required to find that the offender no longer suffers from a mental abnormality or 

11 personality disorder that makes the offender likely to engage in a predatory sexual offense. 

12 ~1.11 The offender may move that all or part of the proceedings in a hearing under subsection Q.l, 

13 @ be closed to the public, or the judge may ta~e astien close them on the judge's own motion. 

14 ~Jetwitl=lstanEling sles1,1re ef tl=le !iJ! proceeding is closed to the public, the judge shall permit a victim of the 

15 offense to be present unless the judge determines that exclusion of the victim is necessary to protect the 

16 offender's right of privacy or the safety of the victim. If the victim is present, the judge, at the victim's 

17 request, shall permit the presence of an individual to provide support to the victim unless the Judge 

18 determines that exclusion of the individual is necessary to protect the offender's right to privacy." 

19 

20 

21 

22 

23 

24 

25 

26 

Section 10. Section 46-23-507, MCA, is amended to read: 

"46-23-507. Penalty. A sexual or violent offender who knowingly fails to register, verify 

registration, or keep registration current under 4€i 18 2e4, 4€i 18 2ee, anEI this part may be sentenced to 

a term of imprisonment of not more than 5 years or may be fined not more than $10,000, or both." 

Section 11. Section 46-23-508, MCA, is amended to read: 

"46-23-508. Dissemination of information in register. ill Information in tl=le rogister maintained 

27 under 4 €i 18 213 4 an El this part is confidential criminal justice information, as defined in 44-5-103, except 

28 that: 

29 H·H.1!.l. the name of a registered sexual or violent offender is public criminal justice information, as 

30 defined in 44-5-103; and 
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(2) 13ofaro roloasin!j fron, a state 1C1rison an inn,ato 111ho is a sexual offondor, if tho do1C1artn10nt 

2 13olia><os that raloaso sf inforn,ation concornin9 tho inn,ato is nocossar't' for pul3Iic protoction, tho department 

3 shall petition tho district court for tho judicial district in which the prison is located or for tho judicial Elismct 

4 in whioh tho inA'lato intends to reside for an order allowin9 tho dopartA'lont to release roloYant ans nooossary 

5 ro9istor inforn1ation ro9arsin9 tho inmate to tho puelio. Tho eourt shall 9rant tho orsor if tho eourt finss that 

6 tho inforn,ation is nooossar't' for puelie protoetion. 

7 (b) a law enforcement agency shall release any offender registration information relevant to the 

8 public if the agency determines that a registered offender is a risk to the safety of the community and that 

9 disclosure of the registration information may protect the public and, at a minimum: 

1 O (i) if an offender was given a level 1 designation under [section 12], the agency with which the 

11 offender is registered shall notify the agency in whose jurisdiction the offense occurred of the registration; 

1 2 (ii) if an offender was given a level 2 designation under [section 12). the agency with which the 

13 offender is registered may disseminate the offender's name to the public with the notation that the offender 

14 is a sexual or violent offender and may notify a victim of the offense and any agency, organization, or 

15 group serving persons who have characteristics similar to those of a previous victim of the offender of: 

16 (Al the offender's approximate, but not exact, address, such as by stating the neighborhood, town, 

17 or part of a county; 

18 (B) the type of victim targeted by the offense; 

19 (C) the name, photograph, and physical description of the offender; 

20 (D) the offenses for which the offender is required to register under this part: and 

21 (E) any conditions imposed by the court upon the offender for the safety of the public; and 

22 (iii) if an offender was given a level 3 designation under [section 12), the agency shall give the 

23 victim and the public notification that includes the information contained in subsection (1 )(b)(iii, except that 

24 the offender's exact address must be included. The agency shall also include the date of the offender's 

25 release from confinement or if not confined, the date the offender was sentenced, with a notation that the 

26 offender was not confined, and shall include the community in which the offense occurred. 

27 (C) PRIOR TO RELEASE OF INFORMATION UNDER SUBSECTION (1)(81, A LAW ENFORCEMENT 

28 AGENCY MAY, IN ITS SOLE DISCRETION, REQUEST AN IN CAMERA REVIEW BY A DISTRICT COURT OF 

29 THE DETERMINATION BY THE LAW ENFORCEMENT AGENCY UNDER SUBSECTION (111B1. THE COURT 

30 SHALL REVIEW A REQUEST UNDER THIS SUBSECTION (1 )(C) AND SHALL, AS SOON AS POSSIBLE, 
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RENDER ITS OPINION SO THAT RELEASE OF THE INFORMATION IS NOT DELAYED BEYOND RELEASE 

2 OF THE OFFENDER FROM CONFINEMENT. 

3 12) The identity of a victim of an offense for which registration is required under this part may not 

4 be released by a law enforcement agency without the permission of the victim." 

5 

6 NEW SECTION. Section 12. Sexual offender evaluations and designations -- rulemaking authority. 

7 (1) The department shall adopt rules for the qualification of sexual offender evaluators who conduct sexual 

8 offender and sexually violent predator evaluations and for determinations by sexual offender evaluators of 

9 the risk of a repeat offense and the threat an of.fender poses to the public safety. 

1 0 (2) Prior to sentencing of a person convicted of a sexual offense, the department or a sexual 

11 offender evaluator shall provide the court with a sexual offender evaluation report recommending one of 

12 the following levels of designation for the offender: 

13 (a) level 1, the risk of a repeat sexual offense is low; 

14 (b) level 2, the risk of a repeat sexual offense is moderate; 

1 5 {c) level 3, the risk of a repeat sexual offense is high, there is a threat to public safety, and the 

16 evaluator believes that the offender is a· sexually violent predator. 

17 (3) Upon sentencing the offender, the court shall: 

18 (a) review the sexual offender evaluation report, any statement by a victim, and any statement by 

19 the offender; 

20 (bl designate the offender as level 1, 2, or 3; and 

21 (cl designate a level 3 offender as a sexually violent predator. 

22 (4) (A) AN OFFENDER DESIGNATED AS A LEVEL 2 OR LEVEL 3 OFFENDER MAY PETITION THE 

23 SENTENCING COURT TO CHANGE THE OFFENDER'S DESIGNATION IF THE OFFENDER HAS ENROLLED 

24 IN AND SUCCESSFULLY COMPLETED THE TREATMENT PHASE OF EITHER THE PRISON'S SEXUAL 

25 OFFENDER PROGRAM OR OF AN EQUIVALENT PROGRAM APPROVED BY THE DEPARTMENT. AFTER 

26 CONSIDERING THE PETITION, THE COURT MAY CHANGE THE OFFENDER'S RISK LEVEL DESIGNATION 

27 IF THE COURT FINDS BY CLEAR AND CONVINCING EVIDENCE THAT THE OFFENDER'S RISK OF 

28 COMMITTING A REPEAT SEXUAL OFFENSE HAS CHANGED SINCE THE TIME SENTENCE WAS IMPOSED. 

29 THE COURT SHALL IMPOSE ONE OF THE THREE RISK LEVELS SPECIFIED IN THIS SECTION. 

30 
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NEW SECTION. Section 13. Expungement of records on reversal of conviction. Upon final 

2 reversal of a conviction of a sexual or violent offense, the sentencing court shall order the expungement 

3 of any records kept by a court, law enforcement agency, or other state or local government agency under 

4 this part. 

5 

6 

7 

8 

9 

NEW SECTION. Section 14. Immunity from suit. A state or local governmental entity, a private 

entity, or an officer or employee of an entity is not liable in negligence, EXCEPT GROSS NEGLIGENCE OR 

WILLFUL OR WANTON MISCONDUCT, for damages arising from a GOOD FAITH discretionary release or 

10 

11 

12 

dissemination of or GOOD FAITH failure to release or disseminate information under this part. 

NEW SECTION. Section 15. Repealer. Section 46-18-254, MCA, is repealed. 

13 NEW SECTION. Section 16. Codification instruction. [Sections 12 through 14] are intended to 

14 be codified as an integral part of Title 46, chapter 23, part 5, and the provisions of Title 46, chapter 23, 

15 part 5, apply to [sections 12 through 14]. 

16 

17 NEW SECTION. Section 17. Two-thirds vote required. Because fsestien 11] [THIS ACT] limits 

18 governmental liability, Article II, section 18, of the Montana constitution requires a vote of two-thirds of 

19 the members of each house of the legislature for passage OF [THIS ACT). 

20 

21 NEW SECTION. Section 18. Applicability. The provisions of [this act] relating to registration apply 

22 to: 

23 ( 1) sexual offenders who are sentenced or who are in the custody or under the supervision of the 

24 department of corrections on or after July 1, 1989; and 

25 (2) violent offenders who are sentenced or who are in the custody or under the supervision of the 

26 department of corrections on or after October 1, 1995. 

27 -END-
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HOUSE BILL NO 111 

2 INTRODUCED BY AHNER 

3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND THE DEPARTMENT OF JUSTICE 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 IDENTIFICATION AND REGISTRATION OF SEXUAL AND VIOLENT OFFENDERS; PROVIDING FOR A 

7 SEXUALLY VIOLENT PREDATOR DESIGNATION; PROVIDING IMMUNITY FOR NEGLIGENCE; AMENDING 

8 SECTIONS 41-5-523, 44-6-101, 46-18-201, 46-23-501, 46-23-502, 46-23-503, 46-23-504. 46-23-505. 

9 46-23-506, 46-23-507, AND 46-23-508, MCA; REPEALING SECTION 46-18-254, MCA; AND PROVIDING 

10 APPLICABILITY DATES." 

1 1 

1 2 WHEREAS, the Legislature finds that the danger of recidivism posed by sexual and violent offenders 

13 and the protection of the public from these offenders is of paramount concern to government and the 

14 people; and 

1 5 WHEREAS, the Legislature further finds that law enforcement agencies' efforts to protect their 

16 communities, conduct investigations, and apprehend sexual and violent offenders is impaired by the lack 

1 7 of information about offenders who live within their jurisdictions; and 

18 WHEREAS, the system of registering sexual and violent offenders provides law enforcement with 

19 information critical to preventing victimization and to resolving incidents of sexual or violent offenses 

20 promptly, including notification of the public when necessary to the continued protection of the community; 

21 and 

22 WHEREAS, persons who have committed a sexual or violent offense have a reduced expectation 

23 of privacy because of the public's interest in safety; and 

24 WHEREAS, the Legislature finds that releasing information about sexual or violent offenders to law 

25 enforcement agencies and, under certain circumstances, providing access to limited information about 

26 certain sexual offenders to the general public will further the primary governmental interest of protecting 

27 specific vulnerable groups and the public in general from potential harm. 

28 THEREFORE, it is the policy of the State of Montana to assist local law enforcement agencies' 

29 efforts in protecting their communities by requiring that sexual or violent offenders register and to authorize 

30 the release of necessary and relevant information about sex offenders to the public. 

. 1 . HB 111 
REFERENCE BILL 

AS AMENDED 



55th Legislature HB0111.03 

STATEMENT OF INTENT 

2 A statement of intent is required for this bill in order to provide guidance for rules adopted under 

3 [section 12] concerning the qualifications of sexual offender evaluators and concerning evaluations of 

4 sexual offenders. The legislature intends that sexual offender evaluators possess education and experience 

5 similar to the education and experience requirements of therapists certified by the Montana sex offender 

6 treatment association. The legislature further intends that rules for evaluating the risk of repeat offenses 

7 by sexual offenders include the following factors: 

8 ( 1) whether the sexual offender has a mental abnormality; 

9 (2) whether the sexual offender's conduct is repetitive and compulsive; 

1 O ( 31 whether drugs or alcohol played a part in the offense or offenses; 

11 (41 whether the sexual offender served the maximum term for the offense or offenses; 

12 (51 whether the offense or offenses involved a child; 

13 (6) the age of the sexual offender at the commission of the offense or offenses; 

14 (71 the relationship between the sexual offender and the victim or victims; 

15 (81 whether the offense or offenses involved use of a weapon; 

16 (9) the number, date, and nature of prior offenses; 

17 ( 1 Ol conditions of release that minimize risk of another offense, including whether the sexual 

18 offender is under supervision or receiving counseling and treatment; 

19 ( 11 l physical conditions that minimize the risk of another offense, such as advanced age or 

20 debilitating illness of the sexual offender; 

21 ( 12) whether psychological or psychiatric profiles of the sexual offender indicate a risk of recidivism; 

22 (13) the sexual offender's response to and participation in treatment: 

23 ( 14) recent behavior of the sexual offender; 

24 ( 15) recent threats or gestures by the sexual offender against persons; and 

25 (16) a review of any victim impact statements. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

Section 1. Section 41-5-523, MCA, is amended to read: 29 

30 "41-5-523. Disposition -- sentence to correctional facility -- commitment to department --
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

placement and evaluation of youth -- restrictions. I 1) If a youth is found to be a delinquent youth or a youth 

in need of supervision, the youth court may enter its Judgment making one or more of the following 

dispositions: 

(al retain Jurisdiction in a disposition provided under subsection (1I(bl or (1)(dl; 

(bl place the youth on probation; 

(cl subIect to subsections I1 l(nl(i), (2)(al, (2I(bl, and (6), sentence a youth to one of the state 

youth correctional facilities established under 52-5-101 and, as part of the sentence, deny the youth 

eligibility for release without the express approval of the sentencing judge until the youth reaches 18 years 

of age. A youth may not be sentenced to a state youth correctional facility unless the department informs 

the judge that space is available for the youth at that facility. The sentencing judge may not place 

limitations on the release unless recommended by the youth placement committee. 

(di require a youth found to be delinquent to register as a~ sexual or violent offender 13eJrs1cJant 

to 46 HI :.Hi4 anij 46 23 iiGa under 46-23-504; 

(el place the youth in an in-state residence that ensures that the youth is accountable, provides 

for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider 

placement recommendations from the youth placement committee. The judge may not place the youth in 

an in-state residence unless the department informs the judge that resources are available for placement 

of the youth at that residence. 

(fl commit the youth to the department. In an order committing a youth to the department: 

(i) the court shall determine whether continuation in the youth's own home would be contrary to 

the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need 

for removal of the youth from the youth's home; 

(ii) in the case of a delinquent youth who is determined by the court to be a serious juvenile 

offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge 

finds that the placement is necessary for the protection of the public. The court may order the department 

to notify the court within 5 working days before the proposed release of a youth from a youth correctional 

facility. Once a youth is committed to the department for placement in a state youth correctional facility, 

the department is responsible for determining an appropriate date of release into an appropriate placement. 

lg) order restitution by the youth or the youth's parents; 

lh) impose a fine as authorized by law if the violation alleged would constitute a criminal offense 
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1 if committed by an adult; 

2 (i) require the performance of community service; 

3 (j) require the youth, the youth's parents or guardians, or the persons having legal custody of the 

4 youth to receive counseling services; 

5 (kl require the medical and psychological evaluation of the youth, the youth's parents or guardians, 

6 or the persons having legal custody of the youth; 

7 (I) require the parents, guardians, or other persons having legal custody of the youth to furnish 

8 services the court may designate; 

9 {m) order further care, treatment, evaluation, or relief that the court considers beneficial to the 

1 O youth and the community and that does not obligate funding from the department for services outside the 

11 state of Montana without the department's approval, except that a youth may not be placed by a youth 

12 court in a residential treatment facility as defined in 50-5-101. Only the department may, pursuant to 

13 subsection ( 1) ff), place a youth in a residential treatment facility. 

14 . (n) commit the youth to a mental health facility if, based upon the testimony of a professional 

15 person as defined in 53-21-102, the court finds that the youth is seriously mentally ill as defined in 

16 53-21-102. The youth is entitled to all rights provided by 53-21-114 through 53-21-119. 

17 {i) A youth adjudicated mentally ill or seriously mentally ill as defined in 53-21-102 may not be 

18 committed or sentenced to a state youth correctional facility. 

19 (ii) A youth adjudicated to be mentally ill or seriously mentally ill after placement in or sentencing 

20 to a state youth correctional facility must be moved to a more appropriate placement in response to the 

21 youth's mental health needs and consistent with the disposition alternatives available in 53-21-127. 

22 (o) place the youth under home arrest as provided in Title 46, chapter 18, part 10. 

23 (2) When a youth is committed to the department, the department shall determine the appropriate 

24 placement and rehabilitation program for the youth after considering the recommendations made under 

25 41-5-527 by the youth placement committee. Placement is subject to the following limitations: 

26 la) A youth in need of supervision or adjudicated delinquent for commission of an act that would 

27 not be a criminal offense if committed by an adult may not be placed in a state youth correctional facility. 

28 (b) A youth may not be held in a state youth correctional facility for a period of time in excess of 

29 the maximum period of imprisonment that could be imposed on an adult convicted of the offense or 

30 offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the 
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power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-126. 

2 (cl A youth may not be placed in or transferred to a penal institution or other facility used for the 

3 execution of sentence of adults convicted of crimes. 

4 131 A youth placed in a state youth correctional facility or other facility or program operated by the 

5 department or who signs an aftercare agreement under 52-5-126 must be supervised by the department. 

6 A youth who is placed in any other placement by the department, the youth court, or the youth court's 

7 Juvenile probation officer must be supervised by the probation officer of the youth court having Iur1sd1ct1on 

8 over the youth under 41-5-205 whether or not the youth is committed to the department. Supervision bv 

9 the youth probation officer includes but is not limited to: 

10 (a) submitting information and documentation necessary for the person, committee, or team that 

11 is making the placement recommendation to determine an appropriate placement for the youth; 

12 (bl securing approval for payment of special education costs from the youth's school district of 

13 residence or the office of public instruction, as required in .Title 20, chapter 7, part 4; 

14 (cl submitting an application to a facility in which the youth may be placed; and 

15 (di case management of the youth. 

16 (4) The youth court may order a youth to receive a medical or psychological evaluation at any time 

17 prior to final disposition if the youth waives the youth's constitutional rights in the manner provided for in 

18 41-5-303. The county determined by the court as the residence of the youth is responsible for the cost of 

19 the evaluation, except as provided in subsection (5). A county may contract with the department or other 

20 public or private agencies to obtain evaluation services ordered by the court. 

21 (5) The youth court shall determine the financial ability of the youth's parents to pay the cost of 

22 an evaluation ordered by the court under subsection (4). If they are financially able, the court shall order 

23 the youth's parents to pay all or part of the cost of the evaluation. 

24 (6) The youth court may not order placement or evaluation of a youth at a state youth correctional 

25 facility unless the youth is found to be a delinquent youth or is alleged to have committed an offense that 

26 is transferable to criminal court under 41-5-206. 

27 (7) An evaluation of a youth may not be performed at the Montana state hospital unless the youth 

28 is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105. 

29 (8) An order of the court may be modified at any time. In the case of a youth committed to the 

30 department, an order pertaining to the youth may be modified only upon notice to the department and 
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1 subsequent hearing. 

2 (91 Whenever the court commits a youth to the department, it shall transmit with the dispositional 

3 judgment copies of medical reports, social history material, education records, and any other clinical, 

4 predisposition, or other reports and information pertinent to the care and treatment of the youth. 

5 I 10) If a youth is committed to the department, the court shall examine the financial ability of the 

6 youth's parents or guardians to pay a contribution covering all or part of the costs for the care, 

7 commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health 

8 care. 

9 ( 11) If the court determines that the youth's parents or guardians are financially able to pay a 

1 0 contribution as provided in subsection ( 10), the court shall order the youth's parents or guardians to pay 

11 an amount based on the uniform child support guidelines adopted by the department of public health and 

1 2 human services pursuant to 40-5-209. 

13 1121 (a) Except as provided in subsection ( 12)(b), contributions ordered under this section and each 

14 modification of an existing order are enforceable by immediate or delinquency income withholding, or both, 

15 under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with this section is 

16 nevertheless subject to withholding for the payment of the contribution without need for an amendment 

1 7 of the support order or for any further action by the court. 

18 (b) A court-ordered exception from contributions under this section must be in writing and be 

19 included in the order. An exception from the immediate income withholding requirement may be granted 

20 if the court finds there is: 

21 Iii good cause not to require immediate income withholding; or 

22 (ii) an alternative arrangement between the department and the person who is ordered to pay 

23 contributions. 

24 (c) A finding of good cause not to require immediate income withholding must, at a minimum, be 

25 based upon: 

26 (ii a written determination and explanation by the court of the reasons why the implementation of 

27 immediate income withholding is not in the best interests of the youth; and 

28 (ii) proof of timely payment of previously ordered support in cases involving modification of 

29 contributions ordered under this section. 

30 (d) An alternative arrangement must: 
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1 (il provide sufficient security to ensure compliance with the arrangement; 

2 Iii) be in writing and be signed by a representative of the department and the person required to 

3 make contributions; and 

4 (iii) if approved by the court, be entered into the record of the proceeding. 

5 ( 13) Upon a showing of a change in the financial ability of the youth's parents or guardians to pay. 

6 the court may modify its order for the payment of contributions required under subsection I 11 I. 

7 ( 141 (al If the court orders the payment of contributions under this section, the department shall 

8 apply to the department of public health and human services for support enforcement services pursuant 

9 to Title IV-D of the Social Security Act. 

10 (bl The department of public health and human services may collect and enforce a contribution 

11 order under this section by any means available under law, including the remedies provided for in Title 40, 

12 chapter 5, parts 2 and 4." 

13 

14 

15 

Section 2. Section 44-6-101, MCA, is amended to read: 

"44-6-101. Definitions. As used in this part, the following definitions apply: 

16 (1 I "Department" means the department of justice provided for in 2-15-2001. 

17 (21 "DNA" means deoxyribonucleic acid. 

18 (3) "DNA identification index" means the DNA identification record system established under 

19 44-6-102. 

20 (4) "DNA record" means DNA identification information stored in the DNA identification index for 

21 purposes of establishing identification in connection with law enforcement investigations or supporting 

22 statistical interpretation of the results of DNA analysis. The DNA record is considered the objective form 

23 of the results of a DNA analysis, such as the numerical representation of DNA fragment lengths, 

24 autoradiographs and the digital image of autoradiographs, and discrete allele assignment numbers. 

25 15) "DNA testing" means DNA analysis of materials derived from the human body for the purposes 

26 of identification consistent with this part. 

27 (6) "Forensic DNA laboratory" means any laboratory operated by state government that performs 

28 DNA analysis on materials derived from the human body for use as evidence in a criminal proceeding or for 

29 purposes of identification. 

30 (7) "Marker" means a method of describing individuals by genetic profile, such as blood or DNA 
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1 type, and has the specific meaning given to the word by department rule, which must take into account 

2 the meaning generally given to the word for forensic typing by DNA technologists. 

3 (8) "Sexual offense" means the offenses contained in the definition of that term in 46-23-502. 

4 (9) "Violent offense" A'leaAs aA offs Ass has the meaning contained in 4 ii ii 102, 4 ii ii 1 OJ, 

5 4 ii ii 202, 4 ii ii 302, 4 ii ii 606, 4 ii ii 401. OF 4 ii 6 1 OJ OF aA e~1,Ji 11al0At offOASB 1,JA98F foaeral la,., or tho 

6 law of aAott:leF state 46-23-502." 

7 

8 Section 3. Section 46-18-201, MCA, is amended to read: 

9 "46-18-201. (Temporary) Sentences that may be imposed. 11) Whenever a person has been found 

10 guilty of an offense upon a verdict or a plea of guilty, the court may: 

11 (a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for 

12 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

13 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

14 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

15 period of the deferred imposition. Reasonable restrictions or conditions may include: 

16 (i) jail base release; 

1 7 (ii) jail time not exceeding 180 days; 

18 (iii) conditions for probation; 

19 (iv) payment of the costs of confinement; 

20 (v) payment of a fine as provided in 46-18-231; 

21 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

22 {vii) payment of costs of court-appointed counsel as provided in 46-8-113; 

23 (viii) with the approval of the facility or program, an order that the offender be placed in a 

24 community corrections facility or program as provided in 53-30-321; 

25 (ix) community service; 

26 (x) home arrest as provided in Title 46, chapter 18, part 1 O; 

27 lxi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

28 society; 

29 lxii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-116; 

30 or 
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!xiii) any combination of the restrictions or conditions in subsections 11)(a)li) through I1I1allxii). 

2 lb) suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

3 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the 

4 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

5 restrictions or conditions may include any of those listed in subsection I 1 )la). 

6 le) impose a fine as provided by law for the offense; 

7 Id) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

8 counsel as provided in 46-8-113; 

9 le) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit 

10 the defendant to the department of corrections for placement in an appropriate correctional institution or 

11 program; 

12 (f) with the approval of the facility or program, order the offender to be placed in a community 

13 corrections facility or program as provided in 53-30-321; or 

14 lg) impose any combination of subsections I 1 )lb) through { 1 )(f). 

15 (2) In addition to any penalties imposed pursuant to subsection {1 ), if the court finds that the victim 

16 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

17 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

18 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 

19 13) If a financial obligation is imposed as a condition under subsection ( 1 )(a), sentence may be 

20 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for 

21 a felony, regardless of whether any other conditions are imposed. 

22 14) If any restrictions or conditions imposed under subsection {1 )(a) or {1 ){b) are violated, the court 

23 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

24 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be 

25 allowed for jail or home arrest time already served. 

26 (5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years 

27 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

28 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302{2), 45-5-303{2), 45-5-401 {2), 45-5-502{3), 

29 45-5-503(2) and {3), 45-9-101 {2), (3), and {5){d), 45-9-102{4), and 45-9-103{2). 

30 16) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 
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of imprisonment imposed under 45-5-102 may not be deferred or suspended. 

2 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

3 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

4 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

5 suspended. 

6 (8) If the victim was less than 16 years old. the imposition or execution of the first 30 days of a 

7 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred 

8 or suspended. Section 46-1 8-222 does not apply to the first 30 days of the imprisonment. 

9 (9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

10 46-23-502, the court may not waive the registration requirement provided in 4e 18 :!ii 4, 4e HI 3iiii, anel 

11 Title 46, chapter 23, part 5. 

12 ( 10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

13 imprisonment in the state prison shall enroll in the educational phase of the prison's sexual offender 

14 program. 

15 (11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

16 imprisonment of the offender in the state prison, including placement of the offender in a community 

17 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

18 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 

19 or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

20 not selected, based on the criteria contained in 46-18-225. 

21 46-18-201. (Effective July 1, 19971 Sentences that may be imposed. ( 1) Whenever a person has 

22 been found guilty of an offense upon a verdict or a plea of guilty, the court may: 

23 (a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for 

24 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise 

25 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony. 

26 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the 

27 period of the deferred imposition. Reasonable restrictions or conditions may include: 

28 (i) jail base release; 

29 (ii) jail time not exceeding 180 days; 

30 (iii) conditions for probation; 
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(ivl payment of the costs of confinement; 

2 (vl payment of a fine as provided in 46-18-231; 

3 (vi) payment of costs as provided in 46-18-232 and 46-18-233; 

4 (vii) payment of costs of court-appointed counsel as provided in 46-8-113: 

5 (viii) with the approval ot the facility or program, an order that the offender be placed ,n a 

6 community corrections facility or program as provided in 53-30-321; 

7 lix) community service; 

8 Ix) home arrest as provided in Title 46, chapter 18, part 10; 

9 (xi) any other reasonable conditions considered necessary for rehabilitation or for the protection of 

10 society; 

11 (xii) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-11 6: 

12 or 

13 (xiii) any combination of the restrictions or conditions in subsections (1)(al(il through (1)1a){xii). 

14 (bl suspend execution of sentence for a period up to the maximum sentence allowed or for a period 

15 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the 

16 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable 

17 restrictions or conditions may include any of those listed in subsection ( 11 (al. 

18 (cl impose a fine as provided by law for the offense; 

19 {di require payment of costs as provided in 46-18-232 or payment of costs of court-appointed 

20 counsel as provided in 46-8-113; 

21 (el impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit 

22 the defendant to the department of corrections for placement in an appropriate correctional institution or 

23 program; 

24 (fl with the approval of the facility or program, order the offender to be placed in a community 

25 corrections facility or program as provided in 53-30-321; or 

26 (g) impose any combination of subsections (1)(b) through {l)(f). 

27 (2) In addition to any penalties imposed pursuant to subsection ( 1 l, if the court finds that the victim 

28 of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim 

29 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay 

30 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241. 
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(3) If a financial obligation is imposed as a condition under subsection (1 l(al, sentence may be 

2 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for 

3 a felony, regardless of whether any other conditions are imposed. 

4 14) If any restrictions or conditions imposed under subsection (1 )(a) or ( 1 )lb) are violated, the court 

5 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence 

6 or reject all or part as a credit. The court shall state its reasons in the order. Credit. however. must be 

7 allowed for jail or home arrest time already served. 

8 (51 Except as provided in 45-9-202 and 46- 18-222, the imposition or execution of the first 2 years 

9 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended: 

1 O 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401 (2), 45-5-50213), 

11 45-5-503(2) and (3), 45-9-101 (2), (3), and (5)1d), 45-9-102(4), and 45-9-103(2). 

12 (61 Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence 

13 of imprisonment imposed under 45-5-102 may not be deferred or suspended. 

14 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred 

15 in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the 

16 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was 

17 suspended. 

18 181 If the victim was less than 16 years old, the imposition or execution of the first 30 days of a 

19 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred 

20 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment. 

21 19) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in 

22 46-23-502, the court may not waive the registration requirement provided in 46 1 il ::ili4, 46 HI 266, ans 

23 Title 46, chapter 23, part 5. 

24 (10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to 

25 imprisonment in the state prison shall enroll in and complete the educational phase of the prison's sexual 

26 offender program. 

2 7 ( 11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to 

28 imprisonment of the offender in the state prison, including placement of the offender in a community 

29 corrections facility or program. In considering alternatives to imprisonment, the court shall examine the 

30 sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison 
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or the women's correctional system, the court shall state its reasons why alternatives to imprisonment were 

2 not selected, based on the criteria contained in 46-18-225. 

3 ( 121 Except as provided in 46- 18-222, a provision of this section that conflicts with 46- 1 8-21 9 does 

4 not apply to a person sentenced under 46-18-219." 

5 

6 Section 4. Section 46-23-501, MCA, is amended to read: 

7 "46-23-501. Short title. Seotions 4e HI 264, Section 46-18-2557 and this part may be Cited as 

8 the "Sexual or Violent Offender Registration Act"." 

9 

10 Section 5. Section 46-23-502, MCA, is amended to read: 

11 "46-23-502. Definitions. As used in 4e 18 264, 46-18-255, and this part, the following definitions 

12 apply: 

13 (1) "Department" means the department of corrections provided for in 2-15-2301. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(2) "Mental abnormality" means a congenital or acquired condition that affects the mental, 

emotional, or volitional capacity of a person in a manner that predisposes the person to the commission of 

one or more sexual offenses to a degree that makes the person a menace to the health and safety of other 

persons. 

13) "PERSONALITY DISORDER" MEANS A PERSONALITY DISORDER AS DEFINED IN THE FOURTH 

EDITION OF THE DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS ADOPTED BY THE 

AMERICAN PSYCHIATRIC ASSOCIATION. 

@{4) "Predatory sexual offense" means a sexual offense COMMITTED AGAINST A STRANGER 

OR against a person with whom a relationship has been established or furthered for the primary purpose 

of victimization or aaainst a stranaer. 

@15) "Sexual offender evaluator" means a person qualified under rules established by the 

department to conduct sexual offender and sexually violent predator evaluations. 

~ "Sexual offense" means: 

(a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-502(3), 

45-5-503, 45-5-504(2)(c), 45-5-507 (unless the act occurred between two consenting persons 16 years 

of age or older), or 45-5-625; or 

(b) any violation of a law of another state or the federal government reasonably equivalent to a 
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violation listed in subsection (2)!a) ~ ifilffil. 

2 ~ "Sexual or violent offender" means a person who has been convicted of a sexual or 

3 vioient offense. 

4 f:+±(8) "Sexually violent predator" means a person who has been convicted of a sexual offense and 

5 who suffers from a mental abnormality or a personality disorder that makes the person likely to engage in 

6 predatory sexual offenses. 

7 t4t@.[fil "Violent offense" means: 

8 (a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-102, 

9 45-5-103, 45-5-202, 45-5-206 !third or subsequent offense), 45-5-301 (when the victim is less than 18 

1 O years of age and the offender is not a parent of the victim), 45-5-302, 45-5-303, 45-5-401, 45-5-603( 1) (bl, 

11 or 45-6-103; or 

12 (b) any violation of a law of another state or the federal government reasonably equivalent to a 

13 violation listed in subsection 14 )!a) j:filw: ifil.lfil." 

14 

15 Section 6. Section 46-23-503, MCA, is amended to read: 

16 "46-23-503. Release of sexual or violent offender from place of confinement -- duties of official 

1 7 in charge. ill A sexual e-f or violent offender who is released from the custody of the department of 

18 corrections must be informed in writing not less than 10 days prior to release of the duty to register under 

19 4€i 18 211i4, 4 6 1 8 26 ii, anel this part by the official in charge of the place of confinement. 

20 ill +M Prior to the offender's release from custody, the official shall obtain the aelsress at whish 

21 the 13ersen eMi;ieots te resise ui;ien the 11orsen' s release anel ro11ert and give to the department of justice and 

22 to the sheriff of the county in which the offender intends to reside or, if the offender intends to reside in 

23 a municipality, to the chief of police of the munici~ 

24 ifil the address te the elopanR1ent ef oorreotions, The separtR10At shall inferrn the api;ire13riate law 

25 enforoornent afjonov haYiAfl leoal juriselietien wl:laro tAe 11ersen eM13ests te resise. Jt which the offender 

26 intends to reside upon release from the department's custody; 

27 lb) the offender's fingerprints and photo, unless they are already in the possession of the 

28 department of justice, sheriff, or chief of police: and 

29 le) a form signed by and read to or by the offender stating that the offender's duty to register 

30 under this part has been explained to the offender." 
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Section 7. Section 46-23-504, MCA, is amended to read: 

2 "46-23-504. Persons required to register-- procedure. 11) A sexual or violent offender shall. within 

3 14 savs et senviGtien er release lrefl'l 13risen er~ 

4 (al shall register immediately upon conclusion of the sentencing hearing 1f the offender is not 

5 sentenced to confinement or is not sentenced to the department and placed in confinement by the 

6 department; 

7 (bl must be registered as provided in 46-23-503 at least 10 days prior to release from confinement 

8 if sentenced to confinement or sentenced to the department and placed in confinement by the department: 

9 le) shall register within 441.Q days of entering a county of this state for the purpose of residing 

10 or setting up a temporary domicile for 441.Q days or more7 if the offender was sentenced in another state. 

11 ill re!JiSter, as re,;i1;ires '"nder 4e 18 ::11i4, 4e 18 ::llili, ans this 13art, Registration under subsection 

12 11)Ial ei: MUST BE WITH THE PROBATION OFFICE HAVING SUPERVISION OVER THE OFFENDER. 

13 REGISTRATION UNDER SUBSECTION ( 1 )(c) must be with the chief of police of the municipality or the 

14 sheriff of the county if the offender resides in an area other than a municipality. Wt1ichever person I-Re AN 

15 offender registers with UNDER SUBSECTION (1 )(C) shall notify the other person of the registration. 

16 m@ At the time of registering, the~ offender shall sign a statement in writing giving the 

17 information required by the department of justice. The chief of police or sheriff shall fingerprint the~ 

18 offender, unless the i;iersen's offender's fingerprints are on file with the department of justice, and shall 

19 photograph the ~ offender. Within 3 days, the chief of police or sheriff shall send copies of the 

20 statement, fingerprints, and photographs to the se13artfl'lent and the department of justice ans ts the sheriff 

21 et the 681,Jntv where the 13ersen resides, if FB!Ji&tratien is with the shief sf 13elise. 

22 14) The department of justice shall mail a registration verification form each 90 days to an offender 

23 designated as a level 3 offender under [section 121 and each year to a violent offender or an offender 

24 designated as a level 1 or level 2 offender under [section 12). The form must require the offender's current 

25 address and notarized signature. Within 10 days after receipt of the form, the offender shall complete the 

26 form and return it to the department. 

27 ~ill The 13ersen re0istered 1,JASer this sestien offender is responsible, if able to pay, for costs 

28 associated with registration. The fees charged for registration may not exceed the actual costs of 

29 registration. THE DEPARTMENT OF JUSTICE MAY ADOPT A RULE ESTABLISHING FEES TO COVER 

30 REGISTRATION COSTS INCURRED BY THE DEPARTMENT OF JUSTICE IN MAINTAINING REGISTRATION 
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AND ADDRESS VERIFICATION RECORDS. THE FEES MUST BE DEPOSITED IN THE GENERAL FUND. 

2 t4Hfil The clerk of the district court in the county in which a person is convicted of a sexual or 

3 violent offense shall notify the sheriff in that county of the conviction within -+4 10 days after entry of the 

4 judgment." 

5 

6 Section 8. Section 46-23-505, MCA, is amended to read: 

7 "46-23-505. Notice of change of address -- duty to inform -- forwarding of information. If a parson 

a an offender required to register under 4 e 1 Q 254, 4e 1 Q 255. ans this part changes residence, the 130rson 

g offender shall within 1 O days of the change give written notification of the person's new address to the 

1 O law enferseFRont agency with whom the~ offender last registered. The law onferseFRent agency shall, 

11 within 3 days after receipt of the inforFRatian new address, forward it ans the affenser's finaorsrints ans 

1 2 ahetearaah to the separtment, tt:le department of justice, anEI tt=le lesal law enforseFRent a€jonsy havin€1 

13 jl,jrissistian e><er the new plase ef resiEloAse anEI which shall forward a copy of the stateFRent new address; 

14 fin€jerprints, and !'1A8te€jraphs ef the l'lersen photograph to the leeal law enfereeFRent a€j8AG'f sheriff having 

15 jurisdiction over the new place of residence and to the chief of police of the municipality of the new place 

16 of residence if the new place of residence is in a municipality." 

Section 9. Section 46-23-506, MCA, is amended to read: 

17 

18 

19 "46-23-506. Duration of registration. (1) A P6f&ef'I sexual offender required to register under 

20 46 18 :154, 46 18 255, aAs this part shall GBFRl'll't' witA 46 18 :154, 46 18 :155, anEI this f)art register for 

21 the remainder of the persen' s offender's life, except as provided in subsection ~ ill ef tt:lis seetion or 

22 during a period of time during which the~ offender is in prison. 

23 I 21 A violent offender required to register under this part shall register: 

24 (al for the 10 years following release from confinement or, if not confined following sentencing, 

25 for the 10 years following the conclusion of the sentencing hearing; or 

26 (b) if convicted during the 10-year period provided in subsection (2)(a) of failing to register or keep 

27 registration current or of a felony, for the remainder of the offender's life unless relieved of the duty to 

28 register as provided in subsection (31. 

29 ~ill At any time after 10 years sinoe tl:10 Elate ef tl:le effenEler's last senvistion of a s0111,jal or 

30 ><ieleAt 0:f:fense of registration, the offender may petition a Elistriot the sentencing court or the district court 
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for the judicial district in which the offender resides for an order relieving the offender of the duty to 

2 register 1,rnElor 4 €i 1 Q 2 0 4, 4 €i 1 Q 2 00, aREl t"1is ~art. The petition must be served on the county attorney 

3 in the county where the petition is filed. Prior to a hearing on the petition. the county attorney shall mail 

4 a copy of the petition to the victim of the last offense for which the offender was convicted if the victim's 

5 address is reasonably available. The court shall consider any written or oral statements of the victim. The 

6 court may grant the petition upon finding that: 

7 la) the offender has remained a law-abiding citizen; and 

8 (b) continued registration is not necessary for public protection and that relief from registration is 

9 in the best interests of society. If the offender was designated as a sexually violent predator under [section 

10 121, the court is also required to find that the offender no longer suffers from a mental abnormality or 

11 personality disorder that makes the offender likely to engage in a predatory sexual offense. 

12 ~ill The offender may move that all or part of the proceedings in a hearing under subsection rn 
13 J1l be closed to the public, or the judge may take astion close them on the judge's own motion. 

14 ~lotwiti=lstaRoins sloslolre of ti=le !LE proceeding is closed to the public, the judge shall permit a victim of the 

1 5 offense to be present unless the judge determines that exclusion of the victim is necessary to protect the 

16 offender's right of privacy or the safety of the victim. If the victim is present, the judge, at the victim's 

17 request, shall permit the presence of an individual to provide support to the victim unless the judge 

18 d&termines that exclusion of the individual is necessary to protect the offender's right to privacy." 

19 

20 

21 

Section 10. Section 46-23-507, MCA, is amended to read: 

"46-23-507. Penalty. A sexual or violent offender who knowingly fails to register, verify 

22 registration, or keep registration current under 46 18 2ii4, 46 18 2iiii, aRe this part may be sentenced to 

23 a term of imprisonment of not more than 5 years or may be fined not more than $10,000, or both." 

Section 11. Section 46-23-508, MCA, is amended to read: 

24 

25 

26 "46-23-508. Dissemination of information iR FegieteF. ill Information iR tl=lo register maintained 

27 under 4 6 18 2ii 4 aRe this part is confidential criminal justice information, as defined in 44-5-103, except 

28 that: 

29 i-1-Hfil the name of a registered sexual or violent offender is public criminal justice information, as 

30 defined in 44-5-103; and 
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(31 eefere releasiR!l freffl a state f;lFiseA ·rn iArnate wl=le is a seinial effemJer, if tl=le def)artFneAt 

2 eelie.,es tl=lat release et iAferFAatieA seAserAiR!l tl=le iAFnate is Aesessary fer filUBlis f;lretestieA, tl=le deJ;)artFAeAt 

3 sl=lail J;)etitieA tl=le distrist seurt fer tl=le judisial district iA wl=lisl=I tl=le J;)riseA is lesated er fer tl=le judisial distrist 

4 iA wl=lisl=l tl=le iRrnate iAteRds te reside fer aR erder allewiR!l tl=le deJ;)artFAeRt ta release rele'w'aRt aRd Resessary 

5 re!jiSter iAfBFFAatiBR FB!JardiR!J tl=le iRrAats 18 IRB f)LIBlis. The seurt sl=lall !JFaRt tRB erdsr if the seurt fiRds that 

6 tl=le iAferFAatieA is Resessary fer J;)Uelis 1o1retestieR. 

7 {b) a law enforcement agency shall release any offender registration information relevant to the 

8 public if the agency determines that a registered offender is a risk to the safety of the community and tnat 

9 disclosure of the registration information may protect the public and, at a minimum: 

1 O (i) if an offender was given a level 1 designation under [section 121, the agency with which the 

11 offender is registered shall notify the agency in whose jurisdiction the offense occurred of the registration; 

12 (iii if an offender was given a level 2 designation under [section 121, the agency with which the 

13 offender is registered may disseminate the offender's name to the public with the notation that the offender 

14 is a sexual or violent offender and may notify a victim of the offense and any agency, organiLation, or 

15 group serving persons who have characteristics similar to those of a previous victim of the offender of: 

16 (Al the offender's approximate, but not exact, address, such as by stating the neighborhood, town, 

1 7 or part of a county; 

18 {Bl the type of victim targeted by the offense; 

19 (Ci the name, photograph, and physical description of the offender; 

20 (D) the offenses for which the offender is required to register under this part; and 

21 !El any conditions imposed by the court upon the offender for the safety of the public: and 

22 (iii) if an offender was given a level 3 designation under [section 12]. the agency shall give the 

23 victim and the public notification that includes the information contained in subsection ( 1 )(bl(iil. except that 

24 the offender's exact address must be included. The agency shall also include the date of the offender's 

25 release from confinement or if not confined, the date the offender was sentenced, with a notation that the 

26 offender was not confined, and shall include the community in which the offense occurred. 

27 (C) PRIOR TO RELEASE OF INFORMATION UNDER SUBSECTION ( 1 )(8), A LAW ENFORCEMENT 

28 AGENCY MAY, IN ITS SOLE DISCRETION, REQUEST AN IN CAMERA REVIEW BY A DISTRICT COURT OF 

29 THE DETERMINATION BY THE LAW ENFORCEMENT AGENCY UNDER SUBSECTION (1)(8). THE COURT 

30 SHALL REVIEW A REQUEST UNDER THIS SUBSECTION (1)(Ci AND SHALL AS SOON AS POSSIBLE, 
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2 

3 

4 

5 

RENDER ITS OPINION SO THAT RELEASE OF THE INFORMATION IS NOT DELAYED BEYOND RELEASE 

OF THE OFFENDER FROM CONFINEMENT. 

12) The identity of a victim of an offense for which registration is required under this part may nor 

be released by a law enforcement agency without the permission of the victim.·· 

6 NEW SECTION. Section 12. Sexual offender evaluations and designations -- rulemaking authority. 

7 ( 11 The department shall adopt rules for the qualification of sexual offender evaluators who conduct sexual 

8 offender and sexually violent predator evaluations and for determinations by sexual offender evaluators of 

9 the risk of a repeat offense and the threat an offender poses to the public safety. 

10 (21 Prior to sentencing of a person convicted of a sexual offense, the department or a sexual 

11 offender evaluator shall provide the court with a sexual offender evaluation report recommending one of 

12 the following levels of designation for the offender: 

13 (al level 1, the risk of a repeat sexual offense is low; 

14 (b) level 2, the risk of a repeat sexual offense is moderate; 

15 (cl level 3, the risk of a repeat sexual offense is high, there is a threat to public safety, and the 

16 evaluator believes that the offender is a sexually violent predator. 

17 (3) Upon sentencing the offender, the court shall: 

18 (al review the sexual offender evaluation report, any statement by a victim, and any statement by 

1 9 the offender; 

20 (b) designate the offender as level 1, 2, or 3; and 

21 (c) designate a level 3 offender as a sexually violent predator. 

22 14) IA) AN OFFENDER DESIGNATED AS A LEVEL 2 OR LEVEL 3 OFFENDER MAY PETITION THE 

23 SENTENCING COURT TO CHANGE THE OFFENDER'S DESIGNATION IF THE OFFENDER HAS ENROLLED 

24 IN AND SUCCESSFULLY COMPLETED THE TREATMENT PHASE OF EITHER THE PRISON'S SEXUAL 

25 OFFENDER PROGRAM OR OF AN EQUIVALENT PROGRAM APPROVED BY THE DEPARTMENT. AFTER 

26 CONSIDERING THE PETITION, THE COURT MAY CHANGE THE OFFENDER'S RISK LEVEL DESIGNATION 

27 IF THE COURT FINDS BY CLEAR AND CONVINCING EVIDENCE THAT THE OFFENDER'S RISK OF 

28 COMMITTING A REPEAT SEXUAL OFFENSE HAS CHANGED SINCE THE TIME SENTENCE WAS IMPOSED. 

29 THE COURT SHALL IMPOSE ONE OF THE THREE RISK LEVELS SPECIFIED IN THIS SECTION. 

30 
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NEW SECTION. Section 13. Expungement of records on reversal of conviction. Upon final 

2 reversal of a conviction of a sexual or violent offense, the sentencing court shall order the expungement 

3 of any records kept by a court, law enforcement agency, or other state or local government agency under 

4 this part. 

5 

6 NEW SECTION. Section 14. Immunity from suit. A state or local governmental entity, a private 

7 entity, or an officer or employee of an entity is not liable in negligence. EXCEPT GROSS NEGLIGENCE OR 

8 WILLFUL OR WANTON MISCONDUCT, for damages arising from a GOOD FAITH discretionary release or 

9 dissemination of or GOOD FAITH failure to release or disseminate information under this part. 

10 

11 

12 

NEW SECTION. Section 15. Repealer. Section 46-18-254, MCA, is repealed. 

13 NEW SECTION. Section 16. Codification instruction. [Sections 12 through 141 are intended to 

14 be codified as an integral part of Title 46, chapter 23, part 5, and the provisions of Title 46, chapter 23, 

15 part 5, apply to [sections 12 through 14]. 

16 

17 NEW SECTION. Section 17. Two-thirds vote required. Because lsee~ien 141 [THIS ACT] limits 

18 governmental liability, Article 11, section 18, of the Montana constitution requires a vote of two-thirds of 

19 the members of each house of the legislature for passage OF [THIS ACT). 

20 

21 NEW SECTION. Section 18. Applicability. The provisions of [this act) relating to registration apply 

22 to: 

23 ( 11 sexual offenders who are sentenced or who are in the custody or under the supervision of the 

24 department of corrections on or after July 1, 1989; and 

25 (21 violent offenders who are sentenced or who are in the custody or under the supervision of the 

26 department of corrections on or after October 1 , 1995. 

27 -END-
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