SENATE BILL NO. 425
INTRODUCED BY GROSFIELD, GILBERT, WILLIAMS, YELLOWTAIL,
T. BECK, ANDERSON, SVRCEK, BURNETT, KEATING, BENGTSON,
BRUSKI, VAN VALKENBURG, MAZUREK, TVEIT, J. DEBRUYCKER,
Z00K, FOSTER, GRADY, REA
IN THE SENATE

FEBRUARY 18, 1991 ‘ INTRODUCED AND REFERRED TO COMMITTEE
' ON NATURAL RESOURCES.

FIRST READING.

FEBRUARY 23, 1991 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADOPTED.
FEBRUARY 25, 1991 PRINTING REPORT.
ON MOTION, CONSIDERATION PASSED
FOR THE DAY.
FEBRUARY 26, 1991 SECOND READING, DO PASS.

ENGROSSING REPORT.

FEBRUARY 27, 1991 THIRD READING, PASSED.
AYES, 47; NCES, 0.

TRANSMITTED TO HOUSE.
IN THE HOUSE

MARCH 4, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESQURCES.

FIRST READING.

MARCH 23, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

APRIL 6, 1991 SECOND READING, CONCURRED IN AS
AMENDED. :

ON MOTION, RULES SUSPENDED TO ALLOW
TO PLACE ON THIRD READING THIS DAY.

THIRD READING, CONCURRED IN.
AYES, 91; NCES, 5.
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1991

1991
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1991
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1991

RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE
RECEIVED FROM HOUSE.

SECOND READING, AMENDMENTS NOT
CONCURRED IN.

ON MOTION, CONFERENCE COMMITTEE
REQUESTED.

CONFERENCE COMMITTEE APPOINTED;
IN THE HOUSE

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE
CONFERENCE COMMITTEE REPORTED.

SECOND READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

IN THE HOUSE
CONFERENCE COMMITTEE REPORT ADOPTED.
IN THE SENATE

THIRD READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

SENT TC ENROLLING.

REPORTED CORRECTLY ENROLLED.
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LEASING STUDY REPORT PROCESS; INCREASING THE NUMBER OF
DESIGNATED STREAM REACEES; EXTENDING THE TERM OF THE WATER
LEARSING STUDY; EXTENDING THE AUTHORITY FOR THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS TO ACCEPT CONTRIBUTIONS TO LEASE
WATER; AMENDING SECTIONS 85-2-436 AND 85-2-437, MCA, AND
SECTION 11, CHAPTER 658, LAWS OF 1989; AND PROVIDING A

TERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-436, MCA, is amended to read:
"85-2-436. (Temporary) Water leasing study. (1} The

department of fish, wildlife, and parks and the department,

in consultation with the water policy committee, shall
conduct and coordinate a study that, at a minimum:

(a) provides the following data for each designated
stream reach and each pilot 1lease entered into under
subsection (2):

{i} the length of the stream reach and how it is
determined;

{ii) technical methods and data used to determine
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critical streamflow or volume needed to preserve fisheries;

(iii) legal standards and technical data used to
determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

(iv) contractual parameters, conditions, and other sSteps
taken to ensure that each 1lease in no way harms other
appropriators, particularly if the stream is one that
experiences natural dewatering; and

(v) methods and technical means used to monitor use of
water under each lease:

(b) based on the data provided under subsection (ly(a),
develops a complete model of a water lease and lease
authorization that includes a step-by-step explanation of
the process from initiation to completion.

(2) For purposes of undertaking the study described in
subsection (1) and as authorized by law, the department of
fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study., this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change
an appropriation right to an instream flow purpose.

(2) The department of fish, wildlife, and parks, with
the consent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the

benefit of fisheries in stream reaches determined eligible

-2- INTRODUCED BILL
D 425
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by the board pursuant to 85-2-437,

(b) Upon reczipt of an application for a lease from the
department of fish, wildlife, and parks, the department
shall publish notice of the application as provided in
85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an cbjection as provided in
B5-2-308. A lease may not be approved until all objections
are resolved. After resolving all objections filed under
85-2-308, the department shall authorize a lease of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a compiete application and meets the requirements of
B85-2-4Q2.

{¢) The application for a lease authorization must
include specific information on the length and location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

{d) The maximum qguantity of water that may be leased is
the amount histeorically diverted by the lessor. However,
only the amount historically consumed, or a smaller amount
if specified by the department in the lease authorization,
mayrbe used to maintain or enhance streamflows below the

lessor's point of diversion.
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(e) The lease may not be issued for a term of more than
4 10 years. but may-—be--renewved--for-up-to-ifé-years—per
renewaty-if-altiowed-by-taw—-and--upon--noeifieation--to--the
department: ff----this-~--section----terminates---withount
reauthorization-by-the-tegistaturers--ati-—ieases-—-and--tense
authorizations-—expire-—on—-the--date--of-—terminations dpen
receiving-notice-of-a-iecase-renewat;-—the--department--shaii
netify-ather-appropriaters-potencintriy-affeeted-by-the-tease
and--shaii--atitow--30-days—-fer—submisnsion-eof-new-evidence-of
adverse-effeses-to-sther-water—rightss-A-itease—guehorization
ts-—net-required—for-a-renewai-uniess-an--appropriater--sther
than--an-apprepriatear-described-in-subsection-{23t4éy—submies
evidence-of-adverse-esffectas-to-hin-rights-that-has-net--been
considared-previousty--if~new-evidence-ia-submitted;-a-tease
anthorization—must-he-obtained-according—to-che-regquireaments
of-85-2-442+

(£) During the term of the ertginal lease, the
department may modify or revoke the lease authorization if
an appropriator other than an appropriator described in
subsection (2)(i) proves by substantial credible evidence
that his water right is adversely affected.

{g) The priority of appropriation for a lease under
this section is the same as the priority of appropriation of

the right that is leased.

(h} Neither a change in appropriation right nor any

-3~
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other authorization is required for the reversion of the
appropriation right to the lessor's previous use.

{i) A person issued a water use permit with a priority
of appropriation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its termsy-the
repnewat-of-ethea-teane; or the reversion of the appropriation
right to the lessor according to the lesscr's previousS use.

(j} The department of fish, wildlife, and parks shall
pay all costs associated with installing measuring devices
or providing personnel to measure streamflows according to
the measuring plan submitted under this sectien.

(3) (a) The department of Ffish, wildlife, and parks

shall complete and submit to the board and commission a

study progress report by December 1, 1991. This report must

include the applicable information listed in subsection (1}

for each lease. If the department of fish, wildlife, and

parks has not leased water rights under this section by

December 1, 1991, the department of fish, wildlife, and

parks shall provide compelling justification for that fact

in the study progress report.

{(b) A final study report must be adopted by the board
and commission and submitted to the water policy committee,
which shall complete & the final report by December 1, %998

1992. (Terminates June 30, 3993 1995--sec. ll, Ch. &5B, L.
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1985.;"

Section 2. section 85-2-437, MCA, is amended to read:

"85-2-437. (Temporary) Board designation of eligible
stream reaches. (1) The department of fish, wildlife, and
parks, with the consent of the commission, may apply to the
board for designation of stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
85-2-436 may occur.

(2) The board may declare a stream reach eligible for
leasing pursuant toc 85-2-436 only if it finds that water
leasing is necessary to maintain or enhance streamflows for
Fisheries.

(3) The board may designate no more than five 10 stream
reaches in the state where water leasing pursuant to

85-2-436 may occur. If the department of fish, wildlife, and

parks determines that a water lease cannot be reasonably

cbtained on a designated stream reach, the board may remove

the designation from that stream reach and designate another

stream reach pursuant to this section. (Terminates June 30,

993 1995--sec. 11, Ch., 658, L. 198%.)"

NEW SECTION. Section 3. Lease wvalidity. All leases
entered into prior to June 30, 1995, remain valid until the
expiration date of the lease.

Section 4, Section 11, Chapter 658, Laws of 1989, is

amended to read:
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"Section 11. Termination. [This act] terminates June
30, ¥993 1995."

NEW SECTION. Section 5. cCodification instruction.
[Section 3] 1is intended to be codified as an integral part
of Title 85, chapter 2, part 4, and the provisicns of Title
85, chapter 2, part 4, apply to [section 3}.

NEW SECTION. Section 8. Termination. [This act]
terminates June 30, 1995.

—End~



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for 5B0425, as introduced.

DESCRIPTION OF PROPOSFED LEGISIATION:

An act extending the period of initial water leases; modifying the initial and final water leasing study report process;
increasing the number of designated stream reaches; extending the term of the water leasing study report process; increasing
the number of designated stream reaches; extending the term of the water leasing study; extending the authority for the
Department of Fish, Wildlife and Parks to accept contributions to lease water.

ASSUMPTIONS :

Department of Natural Rescurces:
There will be one lease application during each year of the 1993 biennium. The application fee is $50.
The cost of processing a change application is $300.
All applications for changes for instream flow leases will have objections and will go to contested-case hearings.
The cost of attempting to settle objections is $500.
The cost of a contested-case hearing is $2,000.
epartment of Fish, Wildlife & Parks:
Existing staff will be utilized for preparation of the interim 1991 study report and final 1992 study report.

Study funds are already contained in the department's budget for the continuation of the water leasing study during FY92
and FY93.

8. The five additional streams allowed will not be studied until FY94 and FY95.

T RS .
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FISCAL IMPACT:

see next page
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ROD SUNDSTED, BUDGET DIRECTOR DATE LORENTS GROSFIELD, PRIMARY SPONSOR ' DATH
Office of Budget and Program Planning

Fiscal Note for SBU425. as introduced Ss v“f



Fiscal Note Request, SB0425., as introduced
Form BD-15
Page 2

FISCAIL TMPACT:
Department of Natural Resources:

FY ‘92 FY '93

Expenditures: Current Law Proposed Law Difference Current Law Proposed Law Difference
Operating Expenses 0 2,800 300 0 2,800 300
Funding:
GCeneral Fund 0 2,750 2,750 0 2,750 2,750
State Special 0 50 50 0 50 50

Total 0 2,800 2,800 0 2,800 2,800
Eevenues:
Water Rights SSRF 50 50
Impact to General Fund (2,750) (2,750)

LONG-RANGE EFFECTS OF PROPOSED LEGISTATION:

Department of Fish Wildlife & Parks:

Funding will be required for the five additional streams allowed under this legislation.

be needed each year of the 1995 biennium.

It is estimated that $30,000 will

S8 ¢ax¢
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APPROVED BY COMM. ON
* NATURAL RESOURCES

1 1 critical streamflow or volume needed to preserve fisheries;
5 2 {iii}) legal standards and technical data used to
3 Gy 05 Ve 3 determine and substantiate the amount of water available for

<
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4 deIL Fo“ N ENTITLE "AH ‘E EX DING ;g;‘pgglcg oF '7 L 4 instream flows through leaging of existing rights;

5 INITIAL ﬁiﬁ%ﬁizif/ MODIFYING THE INITIAL AND FINAL WATER 5 (iv} contractual parameters, conditions, and other steps
6 LEASING STUDY REPORT PROCESS; INCREASING THE NUMBER OF 6 taken to ensure that each lease in no way harms other
7 DESIGNATED STREAM REACHES; EXTENDING THE TERM OF THE WATER 7 appropriators, particularly if the stream is one that
B8 LEASING STUDY; EXTENDING THE AUTHORITY FOR THE DEPARTMENT OF 8 experiences natural dewatering; and

9 FISH, WILDLIFE, AND PARKS TO ACCEPT CONTRIBUTIONS TO LEASE 9 (v} methods and technical means used to monitor use of

10  WATER; AMENDING SECTIONS B5-2-436 AND 85-2-437, MCA, AND 10 water under each lease;

11 SECTION 11, CHAPTER 658, LAWS OF 1989; AND PROVIDING A 11 (b) based on the data provided under subsection (1)(a),

12 TERMINATION DATE."™ 12 develops a complete model of a water lease and lease

13 13 authorization that includes a step-by-step explanation of

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 14 the process from initiation to completion.

15 Section 1. Ssection 85-2-436, MCA, is amended to read: 15 (2) For purposes of undertaking the study described in

. , R :
16 *85-2-436. (T : ) Wat leasi tud (1) The - 18 subsection (1) and as authorized by law, the department of
-2- . emporary) Water easing s V-
17 fish, wildlife, and parks and the department may engage in
17 department of fish, wildlife, and parks and the department,
18 in consultation with the water policy committee shall 18 the activities described in this subsection, For purposes of
’

19 duct and dinat tudy that, at inim 19 this study, this section is the exclusive means by which the

conduct and coordinate a study at, at a minimum:

20 {a) provides the following data for each designated 20 department of fish, wildlife. and parks may seek to change

21 an appropriation right to an instream flow purpose.
21 stream reach and each pilot lease entered into under
bsect i (2) 22 (2) The department of fish, wildlife, and parks, with

22 subsecticen :

. . 23 the consent of the commission, may lease existing rights for

23 (i) the length of the stream reach and how it is

a i ned 24 the purpose of maintaining or enhancing streamflows for the

24 etermined;

. 25 benefit of fisheries in stream reaches determined eligibie

25 (ii) technical methods and data used to determine

e SECOND READING
[,C\M}W Legisiative Counci sb %6
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by the board pursuant to 85-2-437.

(b) Upon receipt of an application for a lease from the
department of fish, wildlife, and parks, the department
shall publish nctice of the application as provided in
85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an objection as provided in
85-2-308. A lease may not be approved until all cbjections
are resolved. After resolving all objections filed under
85~2-308, the department shall authorize a lease of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a complete application and meets the requirements of
85-2-402.

{(c) The application for a lease authorization must
include specific informaticn on the length and location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

{(d} The maximum guantity of water that may be leased is
the amount historically diverted by the lessor. However,
only the amount historically consumed, or a smaller amount
if specified by the department in the lease authorization,
may be used tc maintain or enhance streamflows below the

lesser's point of diversion.

-3~
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(e) The lease may not be issued for a term of more than
4 10 years. but may--be--renewed--for-up-to-i6-years-per
renewal;-if-atiowed-by-itaw--and--upan--notifieation--to-——the
department s FE-w--this--—-section---—-rerminates-~-without
reauthorizarion-by-the-tegistature;--ati--teasea--and--itease
santhorizations-—expire—~on--the--dace--of -terminacians Hpon
recetving-notice-of-a-iease-renewai;—~the--department--shaii
netify-other-appropriators-potenciatiy-affected-by—the-tense
and--shati--atlow--30-days-for-avhmiasten-cf-new-evidence—of
adverse-effecta-to-other-water-rights--A-tease-asthoriration
ia-notb-required-for-a-renewai-uniess-an--appropriator—--other
than--an-apprepriator-described-in-subsection-{2y¢i}-—submies
evidence-of-adverse-effects-to-his-rights-that-has-not--been
considered-previousty--if-new—evidence-is-submittedy-a-itease
anthorization-must-be-obtained-sccording-to-the-requirementsa
of-8§5-2-4862~

{f) During the term of the eor+génar lease, the
department may modify or revoke the lease authorization if
an appropriator other than an appropriator described in
subsection (2){i) proves by substantial credible evidence
that his water right is adversely affected.

(g) The priority of appropriation for a lease under
this section is the same as the priority of appropriation of

the right that is leased.

{h) Neither a change in appropriation right nor any

_4_
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other authorization is reguired Eor the reversion of the
appropriation right to the lessor's previous use.

(i) A person issued a water use permit with a priority
of appropriation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its termsy—the
renewal-of-the-1easey; or the reversion of the appropriation
right to the lessor according to the lessor's previous use.

(i) The department aof fish, wildlife, and parks shall
pay all costs associated with installing measuring devices
or providing personnel to measure streamflows according to
the measuring plan submitted under this section.

(3) (a) The department of fish, wildlife, and parks

shall complete and submit to the board and commission a

study progress report by December 1, 1991. This report must

include the applicable information listed in subsection (l)

for each lease. If the department of fish, wildlife, and

parks has not leased water rights under this secticn by

December 1, 1991, the department of fish, wildlife, and

parks shall provide compelling justification for that fact

in the study progress report.,

{b) A final study report must be adopted by the board
and commission and submitted te the water policy committee,
which shall complete a the final report by December 1, 1998

1992, (Terminates June 30, %993 1995--sec. 11, Ch. 658, L.
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1989.3)"

Section 2. section 85-2-437, MCA, is amended to read:

"85-2-437. (Temporary) Board designation of eligible
stream reaches. (1) The department of fish, wildlife, and
parks, with the consent of the commission, may apply tao the
board for designation o©f stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
85-2-436 may occur.

(2) The board may declare a stream reach eligible for
leasing pursuant to 85-2-436 only if it finds that water
leasing is necessary to maintain or enhance streamflows for
fisheries.

{3) The board may designate no more than f£ive 10 stream
reaches in the state where water leasing pursuant ¢to

85-2-436 may occur. If the department of fish, wildlife, and

parks determines that a water lease cannot be reasonably

obtained on a designated stream reach, the board may remove

the designation from that stream reach and designate another

stream reach pursuant to this section. [(Terminates June 30,

993 1995--sec. 11, Ch. 658, L. 1989.)"

NEW SECTION. Section 3. Lease validity. All leases
entered into prior to June 30, 1995, remain valid until the
expiration date of the lease.

Section 4. secrion 11, Chapter 658, Laws of 1989, is

amenged to read:
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*Section 11. Termination. [This act] terminates June
30, 3993 1995."

NEW SECTION. Section 5. Codification instruction.
[Section 3] is intended te be codified as an integral part
of Title B85, chapter 2, part 4, and the provisions of Title
85, chapter 2, part 4, apply to [section 3].

NEW SECTION. Section 6. Termination. [This act]
terminates June 30, 1995.

-End-
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) ENTITLE] 'AN ‘E EX DING THE PERIOD OF
ﬁﬁ%m TBE INITIAL AND FINAL WATER
LEASING STUDY REPORT PROCESS; INCREASING THE NUMBER OF
DESIGNATED STREAM RERCHES; EXTENDING THE TERM OF THE WATER
LEASING STUDY; EXTENDING THE AUTHORITY FOR THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS TO ACCEPT CONTRIBUTIONS TO LEASE
WATER; AMENDING SECTIONS 85-2-436 AND 85-2-437, MCA, AND
SECTION 11, CHAPTER 658, LAWS OF 1989; AND PROVIDING A

TERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-436, MCA, is amended to read:
“85-2-436. (Temporary) Water leasing study. (1) The

departnent of fish, wildlife, and parks and the department,

in consultation with the water policy committee, shall
conduct and coordinate a study that, at a minimum:

{a) provides the following data Ffor each designated
gtream reach and each pilot lease entered into under
subsection (2}):

(i} the length of the stream reach and how it is
determined;

methods and data used to determine
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(ii) technical
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critical streamflow or volume needed to preserve fisheries;

(iii) legal standards and technical data used to
determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

{iv} contractual parameters, conditions, and other steps
taken to ensure that each lease in no way harms other
appropriators, particularly if the stream is one that
experiences natural dewatering; and

(v} methods and technical means used to monitor use of
water under each lease;

(b) based on the data provided under subsection (1)(a},
develops a complete model of a water leagse and leasge
authorization that includes a step-by-step explanation of
the process from initiation to completion.

{2) For purposes of undertaking the study described in
subsection (1) and as authorized by law, the department af
Eish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study, this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change
an appropriation right to an instream flow purpose.

{a} The department of fish, wildlife, and parks, with
the consent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the

benefit of fisheries in stream reaches determined eligible

THIRD READING
B 4as
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by the board pursuant to 85-2-437.

(b) Upon r.ceipt of an application for a lease from the
department of fish, wildlife, and parks, the department
shall publish notice of the application as provided in
85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an objection as provided in
85-2-308. A lease may not be approved until all cobjectiocns
are resolved. After resolving all objections filed under
85-2-308, the department shall authorize a lease of an
existing right for the purpose of maintaining or enhancing
streanflows for the benefit of fisheries if the applicant
submits a complete application and meets the requirements of
845-2-402.

{c) The application for a lease authorization must
include specific information on the length and location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

(¢) The maximum quantity of water that may be leased is
the amount historically diverted by the lesscor. However,
only the amount historically consumed, or a smaller amount
if specified by the department in the lease authorization,
may be used to maintain or enhance sStreamflows below the

lessor's peint of diversion.
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{e) The lease may not be issued for a term of more than
4 10 years, but may--be--renewed--for-up-te-if-years-per
renewaty-if-atiowed-by-iaw--and--upon--notification--to--the
departments F£---~this----peection----terminatea---without
reautharieation-by-the-tegiantaturer——ati-—-icaseas--and--ieane
antharizations-—-expire—-on--the--date——-of--terminationr Hpon
recetving-notice-of-a-tease-renevaiy--the--deparement--shati
notify-ether-appropriators-potentintiy-affecred-by-the-iease
and--sheit--attow--38-days-for-submiasion-of-new-evidence-of
adverse-effecta-te-ather-water-rightsrt-A-tease-anthorization
is-not-required-for-a-renewat-uniess-an-—-appropriater--sther
than--an—-appropriatar-deseribed-in-sabsection-¢2}¢i)-submies
evidence-of-adverse-effectn-to-his-rights-that-has-not——been
conaidered-previsusiys-if-new-evidence-ia-submittedr-a-tease
anthorizaticn-must-be-obtained-according-to-che-requirements
of-85-2-482:

{f) During the term of the ariginal lease, the
department may modify or revoke the lease autharization 1if
an appropriator other than an appropriator described in
subsection (2)(i) provea by substantial credible evidence
that his water right is adversely affected.

(g) The priority of appropriation for a lease under
this section is the same as the priority of appropriation of

the right that is leased.

(h) Neither a change in appropriation right nor any

A4._
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other authorization is reguired for the reversion of the
appropriation right te the lessor's previous use,

(i} A person issued a water use permit with a priority
of appropriation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its termsy—-the
renewal-of ~-the-teasey or the reversion of the appropriation
right to the lessor according to the lessor's previocus use.

(j) The department of fish, wildlife, and parks shall
pay all costs associated with installing measuring devices
or providing personnel to measure streamflows according to
the measuring plan submitted under this section.

(3} (a) The department of Ffish, wildlife, and parks

shall complete and submit to the board and commission a

study progress report by December 1, 1991. This report must

inciude the applicable information listed in subsection (1)

for each leage. If the department of fish, wildlife, and

parks has not leased water rights under this section by

December 1, 1991, the department of fish, wildlife, and

parks shall provide compelling justification for that fact

in the study progress report.

{b} A final study report must be adopted by the board
and commission and submitted to the water policy committee,
which shall complete a the final report by December 1, 1996

1892, ({Terminates June 30, 1993 1995--sec. 11, Ch. 658, L.
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1989.)"

Section 2. section 85-2-437, MCA, is amended to read:

"85-2-437. (Temporary) Board designation of eligible
stream reachea. (1) The department of fish, wildlife, and
parks, with the consent of the commission, may apply to the
board for designation of stream reaches for which water
leasing toc maintain or enhance streamflows pursuant to
85-2-436 may occur.

(2) The board may declare a stream reach eligible for
leasing pursuant to 85-2-436 only if it finds that water
leasing 1is necessatry to maintain or enhance streamflows for
fisheries.

(3) The board may designate no more than £ive 10 stream
reaches in the state where water leasing pursuant to

85-2-436 may occur, If the department of fish, wildlife, and

parks determines that a water lease cannot be reasonably

obtained on a designated stream reach, the board may remove

the deslignation from that stream reach and designate another

stream reach pursuant to this section. (Terminates June 30,

3993 1995--sec. 11, Ch. 658, L, 1989,})"
NEW SECTION. Section 3. Lease validity. All leases

entered into prior to June 30, 1995, remain valid until the

expiration date of the lease.

Section 4. section 11, Chapter 658, Laws of 1989, is

amended to read:
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"Section 1l1. Termimation. [This act}l] terminates June
30, 3993 1995."

NEW SECTION. Section §. codification instruction.
[Section 3] is intended to be codified as an integral part
of Title 85, chapter 2, part 4, and the provisions ocF Title
85, chapter 2, part 4, apply to [section 13].

NEW SECTION. Section 8. Termination. [This act]
terminates June 30, 199%S.

-End-

-7-



HOUSE STANDING COMMITTEE REPORT

March 23, 1991
Page 1 of 3

Mr. Speaker: We, the committee on Natural Resources report

that Senate Bill 425 (third reading copy -- blue) be concurred
in as amended .

Signed:

Bob Raney, Chyi%man

Cacairn By Kep Grodsei
And, that such amendments read:
1. Title, Iine 10,
Following: ";"

r
Insert: "PROVIDING AN APPROPRIATION:"

2. Title, line 11.
Following: "PROVIDING"
Insert: “AN IMMEDIATE EFFECTIVE DATE AND"

3. Page 4, line 2.

Following: "years"

Insert: ®, but it may be renewed once for up to 10 years, except
that a lease of water made available from the development of
a water conservation or storage project is restricted to a
term of not more than 20 years"

4., Page 4, line 16,

Following: "="

Insert: "Upon receiving notice of a lease renewal, the department
shall notify other appropriators potentially affected by the
lease and shall allow 30 days for submission of new evidence
of adverse effects to other water rights., A lease
authorization is not regquired for a renewal unless an
apprapriator other than an appropriator described in
subsection (2) (i} submits evidence of adverse effects to his
rights that has not been considered previocusly. If new
evidence is submitted, a lease authorization must be
obtained according to the requirements of 85-2-402.7

5. Page 5, line 10.
Strike: "measuring®

6310465C.Hpd

March 23, 19921
Page 2 of 3

6. Page 5, line 14.

Following; "board”

Strike: "and

Insert: ™, %

Folliowing: "commission”

Strike: "a"

Insert:; ", and water policy committee an annual®

7. Page 5, line 15.
Following: "December 1"
Strike: ", 1

Insert: "of each year”

8. Page 5, line 19.
Following: "December 1"
Strike: ", 199T

Insert: "of any year"®

9, Page 5, line 25.
Strike: "199%2"
Insert: “I1398"
Following: "."
Insert:

"(4) This section does not create the right for a person to
bring suit to compel the renewal of a lease that has expired.”
Strike: "1935"

Insert: "I993"

10, Page 6, line 20,
Page 7, line 2,
Strike: "1695"
Insert: "“I3595"

11. Page 6, line 22.
Page 7, line 8.
Strike: "1995"
Insert: *“1999"

12. Page 7.
Following: line 2
Insert:

"NEW SECTION. Section 5. Appropriation. There is
appropriated for the biennium ending June 30, 1993, to the
department of fish, wildlife, and parks $22,500 from the federal
special revenue fund and $7,500 from the state special revenue
fund provided for in 87-1-601(1) to lease existing water rights
as provided in 85-2-436(2) (a)."

Renumber: subsequent sections

8 938
HQUSE



- March 23, 1991
Page 3 of 3

13, Page 7.

Following: line 8
Insert:

"NEW SECTION Section B, Effective date. [This actl] is
effective on passage and approval.”

6310465C . Hpe



HOUSE COMMITTEE OF THE WHOLE AMENDMENT
Senate Bill 425
Representative Ream

April 5, 1991 1:26 pm
Page 1 of 1

Mr. Chairman: I move to amend Senate Bill 425 (third reading

copy == blue).
Signed: @9‘90 @-QM

Representative Ream

And, that such amendments to Senate Bill 425 read as follows:

1. Page 6, line 13.
Following: "designate"
Strike: "no more than #ive 10"

G@’@TQ
=~ HOUSE

REJECT s8 ya5
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SENATE BILL NO, 425
INTRODUCED BY GROSFIELD, GILBERT, WILLIAMS, YELLOWTAIL,
T. BECK, ANDERSON, SVRCEK, BURNETT, KEATING, BENGTSON,
BRUSKI, VAN VALKENBURG, MAZUREK, TVEIT, J. DEBRUYCKER,

ZO0OK, FOSTER, GRADY, REA

A BILL FOR AN ACT ENTITLED: "AN ACT EXTENDING THE PERICD OF
INITIAL WATER LEASES; MODIFYING THE INITIAL AND FINAL WATER
LEASING STUDY REPORT PROCESS; INCREASING THE NUMBER OF
DESIGNATED STREAM REACHES; EXTENDING THE TERM OF THE WATER
LEASING STUDY; EXTENDING THE AUTHORITY FOR THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS T0Q ACCEPT CONTRIBUTIONS TO LEASE

WATER; PROVIDING AN APPROPRIATION; AMENDING SECTIONS

85-2~436 AND 85-2-437, MCA, AND SECTION 11, CHAPTER 6538,

LAWS OF 1989; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND

A TERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-2-436, MCA, is amended to read:
"B85-2-436. (Temporary) Water leasing study. (1) The

department of f£ish, wildlife, and parks and the department,

in consultation with the water policy committee, shall
conduct and coordinate a study that, at a minimum:
(a}) provides the following Jdata €for each designated

stream reach and each pilot lease entered into under

Z\,\ (nlonlan: iegistative Count
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subsection (2):

{i) the 1length of the stream reach and how it is
determined;

{ii) technical methods and data used to determine
critical streamflow or volume needed to preserve fisheries;

(iii) legal standards and technical data used to
determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

{iv) contractual parameters, conditions, and other steps
taken to ensure that each iease in no way harms other
appropriators, particularly if the stream is one that
experiences natural dewatering; and

(v) methods and technical means used to monitor use of
water under each lease;

(b} based on the data provided under subsection (l}{a).
develops a complete model of a water 1lease and lease
authorization that includes a step-by-step explanation of
the process from initiation to completion,

{2) For purposes of undertaking the study described in
subsection (1} and as authorized by law, the department of
fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study, this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change

an appropriation right to an instream Elow purpuse.

-32- SB 425
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{a) The department of fish, wildlife, and parks, with

. the consent of the commission, may lease existing rights for

the purpese of maintaining or enhancing streamflows for the
benefit of fisheries in stream reaches determined eligible
by the board pursuant to 85-2-437,

{b) Upon receipt of an application for a lease from the
department of €fish, wildlife, and parks, the department
shall publish notice of the application as provided in
B85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an objection as provided in
85-2-308. A lease may not be approved until all objections
are resolved. After resclving all objections Eiled under
85-2-308, the department shall authorize a leaze of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a complete application and meets the requirements of
85-2-402.

{¢) The application for a lease authorization must
include specific information on the length and 1location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

{d} The maximum quantity of water that may be leased is

the amount historically diverted by the lessor. However,

-3~ SB 425
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only the amocunt historically consumed, or a smaller amount
if specified by the department in the lease authorization,
may be wused to maintain or enhance streamfilows below the
lessor's point of diversion.

{e} The lease may not be issued for a term of more than

4 10 years, BUT IT MAY BE RENEWED ONCE FOR UP TO 10 YEARS,

EXCEFT THAT A LEASE (OF WATER MADE AVAILABLE FROM THE

DEVELOPMENT OF A WATER CONSERVATION OR STORAGE PROJECT IS

RESTRICTED TQ A TERM OF NOT MORE THAN 20 YEARS. but may-be

renaved-for-up-to-ig-years-per-renewaty—+£f--Atltowed--by--taw
and-—-upon—-notification--to--the-deparcments If-this-section
terminates-without-reanthorization-by-the--tegitstaturer;—-atl
teasen--and--iease-—anthorizations--expire--on--the--date-of
terminations Hpon-receiving-notice-of-a-tease--renewatr-—the
department—-shati--netify--other--appropriators——potentiaiiy
affected-by-the-jease-and-shati-aitltew-38-days-for-submission
sf--new-evidence-of-adverae-effects-to-other—-water-rightas-A
iease-authortzation—is-not-required-for-a-renewati-uniesas-—-an
appropriator--—-cther-—--than--an--appropriater-—-described--1n
aubsection-t23tiy-submitas-evidence-of-adverse-effects-to-hia
rights-that-has--—not--been-—conaidered--previoustys——if-—new
evidence-—-is——submittedy;--a--itemse--autherization--must——be
obrained-acesrding-to-the--requirements--o£--85-2-482- UPON

RECEIVING NOTICE OF A LEASE RENEWAL, THE DEPARTMENT SHALL

NOTIFY OTHER APPROPRIATORS POTENTIALLY AFFECTED BY THE LEASE

—4- 8B 425
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AND SHALL ALLOW 30 DAYS FOR SUBMISSION OF NEW EVIDENCE OF

ADVERSE EFFECTS TO OTHER WATER RIGHTS. A LEASE AUTHORIZATIOMN

IS NOT REQUIRED FOR A RENEWAL UNLESS AN APPROPRIATOR OTHER

THAN AN APPROPRIATOR DESCRIBED IN SUBSECTION (2)(I) SUBMITS

EVIDENCE OF ADVERSE EFFECTS TO HIS RIGHTS THAT HAS NOT BEEN

CONSIDERED PREVIQUSLY. IF NEW EVIDENCE IS SUBMITTED, A LEASE

AUTHORIZATION MUST BE OBTAINED ACCORDING TO THE REQUIREMENTS

OF 85-2-402.

(E) During the term of the eriginal lease, the
department may modify or revoke thé lease authorization if
an appropriator cther than an appropriator described in
subsection (2)(i) proves by substantial credible evidence
that his water right is adversely affected.

{(g) The priority of appropriation for a lease under
this section is the same as the priority of appropriation of
the right that is leased.

{h) Neither a change in appropriation right nor any
other authorization is required for the reversion of the
appropriaticn right to the lessor's previous use.

(i) A person issued a water use permit with a priority
of appropriation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease accerding to its termsy--the
repnewat—-of-the-temse; or the reversion of the appropriation

right to the lessor according to the lessor's previous use.

-5- SB 425
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(j) The department of fish, wildlife, and parks shall
pay all costs associated with installing measuring devices
or providing personnel to measure streamflows according to
the measuring plan submitted under this section.

{3} (a) The department of fish, wildlife, and parks

shall ccomplete and submit to the board and, commission =&,

AND WATER POLICY COMMITTEE AN ANNUAL study progress report

by December 17-399% OF EACH YEAR. This report must include

the applicable information listed in subsection (1) for each

lease. If the department of fish, wildlife, and parks has

not leased water rights under this section by December 1y

399 OF ANY VYEAR, the department of fish, wildlife, and

parks shall provide compelling justification for that fact

in the study progress report.

tb) A final study report must be adopted by the board
and commission and submitted to the water policy committee,
which shall complete a the final report by December 1, 1936
1992 1998.

{4) THIS SECTION DOES NOT CREATE THE RIGHT FOR A PERSON

TO BRING SUIT TC COMPEL THE RENEWAL OF A LEASE THAT HAS

EXPIRED. (Terminates June 30, ¥993 3935 1999--sec. 11, Ch.
658, L. 198%,)"
Section 2. sSection 85-2-437, MCA, is amended o read:
"85-2-437. (Temporary) Board designation of eligible

stream reaches. (1) The department of f£ish, wildiife, and

-6 SR 425
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parks, with the consent of the commission, may apply to the
board for designation of stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
B85-2-436 may occur.

{2) The board may declare a stream reach eligible for
leasing pursuant to 85-2-436 only if it finds that water
leasing is necessary to maintain or enhance streamflows for
Eisheries.

{3} The board may designate ne-mere-than-five 16 stream
reaches in the state where water leasing pursuant to

85~2-436 may occur. If the department of fish, wildlife, and

parks determines that a water lease cannot be reasonably

obtained on a designated stream reach, the board may remove

the designaticn from thit stream reach and designate another

stream reach purguarnt to this section. (Terminates June 30,

3993 3995 1999--sec. 11, Ch. 658, L, 1389.)"

NEW SECTION. Section 3. Lease validity. All leases
entered into prior to June 30, %99§ 1999, remain valid until
the expiration date of the lease.

Section 4. section 11, Chapter 658, Laws of 1983, is
amended to read:

"Section 11. Termination. {This act] terminates June
30, 3993 1895 19%9."

NEW SECTION. SECTION B. APPROPRIATION. THERE 15

APPROPRIATED FOR THE BIENNIUM ENDING JUNE 30, 1993, TO THE

-7- . 'SB_ 425
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DEPARTMENT OF FISH, WILDLIFE, AND PARKS $22,500 FROM THE

FEDERAL SPECIAL REVENUE FUND AND $7,500 FROM THE STATE

SPECIAL REVENUE FUOND PROVIDED FOR IN 87-1-601(1) TO LEASE

EXTSTING WATER RIGHTS AS PROVIDED IN B5-2-4136(2}(A).

NEW SECTION. Section 6. codification Instruction.
[section 3] is intended to be codified as an integral part
of Title B89, chapter 2, part 4, and the provisions of Title
85, chapter 2, part 4, apply to [secticn 13].

NEW SECTION. Section 7. Termination. [This act}

terminates June 30, 1995 1999,

NEW_SecTion, SECTION 8. EFFECTIVE DATE. {THIS ACT] IS -’

EFFECTIVE ON PASSAGE AND APPROVAL.

~End-

-8- ; ' sB 425 .



Conference Committee
o Senate Eill No. 42%
Report No. 1, Rpril 20, 1991

M. President and Mr. Speakerz

We, your Conference Committee on Senate Bill No. 425, met and
considered the amendments in:

(1) the House Natural Resources Standing Committee Report dated
March 23, 1991; and

(2) Representative Ream’'s House Committee of the Whole Amendment
dated April 5, 1991.

We recommend that the House Committee of the Whole Amendment
dated April 5, 1991 be rejected in its entirety, thereby amending
Senate Bill No. 425 (reference copy - salmen) as follows:

1. Page 7, line 9,
Following: "+@"

Insert: "no more than 10"

And that this Conference Committee report be adopted.

For the Senate: ’ For the House:
Shatr Seg Yellowtail ) Chaj Rep. Brooke
GAat . Weeding ?

Sen. Grosfield Rep. Toole
gA Y 22-%
Caoord.
Sp7 T2 o
Sec. of Senate
cC cR B/

ADOPT SB q‘{

REJECT 858947CC.S3i
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SENATE BILL NO. 425
INTRODUCED BY GROSFIELD, GILBERT, WILLIAMS, YELLOWTAIL,
T. BECK, ANDERSON, SVRCEK, BURNETT, KEATING, BENGTSON,
BRUSKI, VAN VALKENBURG, MAZUREK, TVEIT, J. DEBRUYCKER,

IZ00K, FOSTER, GRADY, REA

A BILL FOR AN ACT ENTITLED: "AN ACT EXTENDING THE PERIOD OF
INITIAL WATER LEASES; MODIFYING THE INITIAL AND FINAL WATER
LEASING STUDY REPORT PROCESS; INCREASING THE NUMBER OF
DESIGNATED STREAM REACHES; EXTENDING THE TERM OF THE WATER
LEASING STUDY; EXTENDING THE AUTHORITY FOR THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS TO ACCEPT CONTRIBUTIONS TO LEASE

WATER; PROVIDING AN AFPPROPRIATION; AMENDING SECTIONS

85-2-436 AND 85-2-437, MCA, AND SECTION 11, CHAPTER 658,

LAWS OF 1989; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND

A TERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-436, MCA, is amended to read:
*“85-2-436. (Temporary) Water 1leasing study. {1) The

department of fish, wildlife, and parks and the department,

in consultation with the water policy committee, shall
conduct and coordinate a study that, at a minimum:
{a} provides the following data for each designated

stream teach and each pilot lease entered 1into wunder
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subsection {2}:

(i) the 1length of the stream reach and how it is
determined;

(ii) technical methods and data used to determine
critical streamflow or volume needed to preserve fisheries:

(iii) legal standards and technical data used to
determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

(iv) contractual parameters, conditions, and other steps
taken to ensure that each 1lease in no way harms other
appropriators, particularly i1f the stream is one that
experiences natural dewatering; and

(v) methods and technical means used to monitor use of
water under each lease;

(b} bPbased on the data provided under subsection (l)(a),
develops a complete model of a water 1lease and lease
authorization that includes a step-by-step explanation of
the process from initiation to completion.

(2) For purposes of undertaking the study described in
subsection (1) and as authorized by law, the department of
fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study, this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change

an appropriation right to an instream flow purpose.

-2- SB 425

REFERENCE BILL: Includes
Conference Committee Report
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{a) The department of fish, wildlife, and parks, with
the consent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the
benefit of fisheries in stream reaches determined eligible
by the board pursuant to 85-2-437.

(b} Upon receipt of an application for a lease from the
department of fish, wildlife, and parks, the department
shall publish notice of the applicaticen as provided in
85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an cobjection as provided in
85-2-308. A lease may not be approved until all objections
are resolved., After resolving all objections filed under
85-2-308, the department shall authorize a lease of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a complete application and meets the requirements of
85-2-402.

(c) The application for a lease authorization must
include specific information on the length and locaticn of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

(d} The maximum quantity of water that may be leased is

the amount historically diverted by the lesscr. However,
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only the amount historically consumed, or a smaller amount
if specified by the department in the lease authorization,
may be wused to maintain or enhance streamflows below the
lessor's point of diversion.

(e} The lease may not be issued for a term of more than

4 10 years, BUT IT MAY BE RENEWED ONCE FOR UP TO 10 YEARS,

EXCEPT THAT A LEASE GF WATER MADE AVAILABLE FROM THE

DEVELOPMENT OF A WATER CONSERVATION CR  STORAGE PROJECT IS

RESTRICTED TO A TERM OF NOT MORE THAN 20 YEARS. but may-be

renewed-for-up-to-i8-years-per-renewat;-if--atiowed—-by--iaw
and—-upon—-notification--te--the-departments ¥f-this-section
terminates-without-reantherization-by-the—-teginsiaturer--ait
teases--and--tease-—anthorirations—-expire--on--the--date-of
terminations Upon-receiving-notice-of-a-tease—-renewair-—the
department--shati--netify—-other--apprepriators—-potentiatly
affected-by-the-iease-and-shatl-atlow-38-days-for-submission
of--new-evidence-of-adverse-effects-to-other-water-rightst-A
tease-authorization-is-nrot-required-for-a-renewat-untess--an
appropriator-—-other--—than--an--appropriatsr--described—-in
subsestion~t2yfty-submits-evidence-of-adverse-effects-to-his
eights-that-has--not--been--considered--previcustyr--if--new
evidence---is--submitted;-~a--tease--authorization——must--he
obtatned-according-te-the--regqunirementa—-of--85-2-462r UPON

RECEIVING NOTICE O©OF A LEASE RENEWAL, THE DEPARTMENT SHALL

NOTIFY OTHER APPROPRIATCORS POTENTIALLY AFFECTED BY THE LEASE

~4- SB 425
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AND SHALL ALLOW 30 DAYS FOR SUBMISSION OF NEW EVIDENCE OF

ADVERSE EFFECTS TC OTHER WATER RIGHTS. A LEASE AUTHORIZATION

IS NOT REQUIRED FOR A RENEWAL UNLESS AN APPROPRIATOR OTHER

THAN AN APPROPRIATOR DESCRIBED IN SUBSECTION {(2){(I) SUBMITS

EVIDENCE OF ADVERSE EFFECTS TO HIS RIGHTS THAT HAS NOT BEEN

CONSIDERED PREVIOQUSLY. IF NEW EVIDENCE IS5 SUBMITTED, A LEASE

AUTHORIZATION MUST BE OBTAINED ACCORDING TO THE REQUIREMENTS

OF 85-2-402.

(£} During the term of the original lease, the
department may modify or revoke the lease authorization if
an appropriator other than an appropriator described in
subsection (2)(i} proves by substantial credible evidence
that his water right is adversely affected.

{g) The priority of appropriation for a lease under
this section is the same as the priority of appropriation of
the right that is leased.

{h) Neither a change 1in appropriation right ner any
other authorization is required for the reversion of the
appropriation right to the lessor's previous use.

(i) A perscn issued a water use permit with a priority
of appropriation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its termsy--the
renewat--of-the-tease; or the reversion of the apprepriation

right to the lessor according to the lessor's previous use.
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{j) The department of fish, wildlife, and parks shall
pay all costs associated with installing measuring devices
or providing personnel to measure streamflows according to
the measuring plan submitted under this section,

{3} (a) The depacrtment of fish, wildlife, and parks

shall complete and submit to the board and, commission =&,

AND WATER POLICY COMMITTEE AN ANNUAL study progress report

by December 17-199% OF EACH YEAR. This report must include

the applicable information listed in subsection (1) for each

lease. If the department cf fish, wildlife, and parks has

not leased water rights under this secticon by December 13

¥99+ OF ANY YEAR, the department of fish, wildlife, and

parks shall provide compelling justification for that fact

in the study progress report.

{p) A final study report must be adopted by the board
and commission and submitted to the water pelicy committee,
which shall complete a the final report by December 1, 1929
3992 1998.

{4) THIS SECTION DOES NOT CREATE THE RIGHT FOR A PERSON

TO BRING SUIT TO COMPEL THE RENEWAL OF A LEASE THAT HAS

EXPIRED. (Terminates June 30, %993 1995 1998--sec. 11, Ch.

658, L. 1989.)"
Section 2. section 85-2-437, MCA, is amended to read:

"A5-2-437. [(Temporary) Board designation of eligible

stream reaches. (1) The department of fish, wildlife, and

—-f= SB 425
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parks, with the consent of the commission, may apply to the
board for designation of stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
B5-2-436 may occur.

[2) The bcard may declare a stream reach eligible for
leasing pursuant to B5-2-436 only if it finds that water
leasing 1is necessary to maintain or enhance streamflows for
fisheries.

{3) The board may designate no-more--than--five 318 NO
MORE THAN 10 stream reaches in the state where water leasing

pursuant to 85-2-436 may occur. If the department of fish,

wildlife, and parks determines that a water lease cannot be

reasonably obtained on a designated stream reach, the board

may remove the designation from that stream reach and

designate ancther stream reach pursuant to this section.

{Terminates June 30, $993 %995 1999--sec. 11, Ch. 658, L.
1989.)"

KEW SECTION. Section 3. Lease validity. Aall leases
entered into prior to June 30, 3995 1999, remain valid until
the expiration date of the lease,.

Section 4. Section 11, Chapter 658, Laws of 1989, is
amended to read:

"Section 11, Termination, [This act] terminates June

30, +993 19595 1999."

NEW SECTION. SECTION 5. APPROPRIATION. THERE 1S
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APPROPRIATED FOR__THE BIENNIUM ENDING JUNE 30, 1993, TO THE

DEPARTMENT OF FISH, WILDLIFE, AND PARKS $22,500 FROM THE

FEDERAL SPECIAL REVENUE FUND AND 7,500 FROM THE STATE

SPECIAL REVENUE FUND PROVIDED FOR IN 87-1-601(1) TO LEASE

EXISTING WATER RIGHTS AS PROVIDED IN B5-2-436(2){A).

NEW SECTION. Section 6. codification instruction.
[section 3] is intended to be codified as an integral part
of Title 8%, chapter 2, part 4, and the provisions of Title
85, chapter 2, part 4, apply to [section 3].

NEW SECTION. Section 7. Termination. [This act]
terminates June 30, 1995 1999.

NEW SECTION. SECTION 8. ErFECTIVE DATE. [THIS ACT] IS

EFFECTIVE ON PASSAGE AND APPROVAL.

-End-
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SENATE BILL NO. 425
INTRODUCED BY GROSFIELD, GILBERT, WILLIAMS, YELLOWTAIL,
T. BECK, ANDERSON, SVRCEK, BURNETT, KEATING, BENGTSON,
BRUSKI, VAN VALKENBURG, MAZUREX, TVEIT, J. DEBRUYCKER,

ZOOK, FOSTER, GRADY, REA

A BILL FOR AN ACT ENTITLED: "“AN ACT EXTENDING THE PERIOD OF
INITIAL WATER LEASES; MODIFYING THE INITIAL AND FINAL WATER
LEASING STUDY REPORT PROCESS: INCREASING THE NUMBER OF
DESIGNATED STREAM REACHES; EXTENDING THE TERM OF THE WATER
LEASING STUDY; EXTENDING THE AUTHORITY FOR THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS TQO ACCEPT CONTRIBUTIONS TO LEASE

WATER; PROVIDING AN APPROPRIATION; AMENRDING SECTIONS

85-2-436 AND 85-2-437, MCA, AND SECTION 11, CHAPTER 658,

LAWS OF 1989; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND

A TERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-436, MCA, is amended to read:
"85-2-436. (Temporary) Water 1leasing study. (1) The

department of fish, wildlife, and parks and the department,

in consultation with the water policy committee, shall
conduct and coordinate a study that, at a2 minimum:
(a} provides the fcllowing data for each designated

stream reach and each pilot lease entered intoc under

@an: Legisiative Councif

11
12
13
14
15
i6
17
18
19
20
21
22

23

SB 0425/03

subsection (2):

{i) the 1length of the stream reach and how it is
determined;

(ii) technical methods and data used to determine
critical streamflow or volume needed to preserve fisheries;

(iii) legal standards and technical data used to
determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

(iv) contractual parameters, conditions, and cther steps
taken to ensure that each lease in no way harms other
appropriators, particularly if the stream is one that
experiences natural dewatering; and

(v} methods and technical means used to monitor use of
water under each lease;

{(b) based on the data provided under subsection (1l)(a),
develops a complete model of a water lease and lease
authorization that includes a step-by-step explanation of
the process from initiation to completion.

{2} For purposes of undertaking the study described in
subsection {1} and as authorized by law, the department of
fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study,. this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change

an appropriation right to an instream flow purpose.

-2- SB 425
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(a) The department of fish, wildlife, and parks, with
the consent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the
benefit of fisheries in stream reaches determined eligible
by the bocard pursuant to 85-2-437.

{b) Upon receipt of an application for a lease from the
department of £fish, wildlife, and parks, the department
shall publish notice of the application as provided in
85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an objection as provided in
85-2-308. A lease may not be approved until all objections
are resclved. After resclving all objections filed under
85-2-308, the department shall authorize a lease of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a ccomplete application and meets the requirements of
85-2-402.

(c) The application for a 1lease authorization must
include specific information on the length and 1lcocation of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

(d) The maximum quantity of water that may be leased is

the amount historically diverted by the lessor. However,
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only the amount historically consumed, or a smaller amcunt
if specified by the department in the lease authorization,
may be used to maintain or enhance streamflows helow the
lessor's point of diversion,

(e) The lease may not be issued for a term of more than

4 10 years, BUT IT MAY BE RENEWED ONCE FOR UP TO 10 YEARS,

EXCEPT THAT A LEASE OF WATER MADE AVAILABLE FROM THE

DEVELOPMENT OF A WATER CONSERVATION OR STORAGE PROJECT 1S

RESTRICTED TO A TERM OF NOT MORE THAN 20 YEARS. bub may-be

renewed-for-up-te-1if-yeara-—per-renewai;-if-—aitowed--by--iaw
and——upon--notification--+to--the-departments If-this-section
terminaces-wirthont-reauthortzacion-by-the--tegistaktures--ait
teases--and--itesse-—-authorizations——expire--on--the--date-of
terminations Hpon-receiving-notice-of-a-itease--renewaiz-~the
department-—-shaii--notify--ether--appropriatars——peeentially
affected-by-the-iease-and-shali-alliow-30-days-for-submission
of-—-new-evidence-of-adverse-acffecta-to-other-water-rightas-A
tease-authoriration—is-not-required-for-a-renewat-untess--an
nppropriator---other-—-than--an--appropriater--described-—in
subsection-t23{i}-submits-evidence-of-adverse-affects—to-his
righta-that-has--not-—-been--considered--previcustyr—-if--new
evidence--—ia--submittedy--a--tease--authorization—-must——he
obtained-according-to-the--requirementa——-o£--85-2-462: UPON

RECEIVING NOTICE OF A LEASE RENEWAL, THE DEPARTMENT SHALL

NOTIFY OTHER APPROPRIATORS POTENTIALLY AFFECTED BY THE LEASE

-4- SB 425



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0425/01

AND SHALL ALLOW 30 DAYS FOR SUBMISSION OF NEW EVIDENCE OF

ADVERSE EFFECTS TO OTHER WATER RIGHTS. A LEASE AUTHORIZATION

IS NOT REQUIRED FOR A RENEWAL UNLESS AN APPROPRIATOR OTHER

THAN AN APPROPRIATOR DESCRIBED IN SUBSECTION (2)(I) SUBMITS

EVIDENCE OF ADVERSE EFFECTS TO HIS RIGHTS THAT HAS NOT BEEN

CONSIDERED PREVIOUSLY. IF NEW EVIDENCE IS SUBMITTED, A LEASE

AUTHORIZATION MUST BE OBTAINED ACCORDING TO THE REQUIREMENTS

OF 85-2—-402.

(£) During the term of the ortginat lease, the
department may modify or revoke the lease authorization if
an appropriator other than an appropriator described in
subsection (2)(i} proves by substantial credible evidence
that his water right is adversely affected.

(g) The pricority of appropriation for a 1lease under
this section is the same as the priority of appropriation of
the right that is leased.

(h) Neither a change in appropriation right nor any
other authorization is required for the reversion of the
appropriation right to the lessor's previous use.

(i) A person issued a water use permit with a priority
of appropriation after the date of filing of an applicaticn
for a lease authorization under this section may not object
toc the exercise of the lease according to its termsy-—-the
renewat--of-the-teaser or the reversion of the appropriation

right to the lessor according to the lessor's previous use.
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(j) The department of fish, wildlife, and parks shall
pay all costs associated with installing measuring devices
or providing personnel to measure streamflows according to
the measuring plan submitted under this section.

{3) {a) The department of fish, wildlife, and parks

shall complete and submit to the board and, commission =&,

AND WATER POLICY COMMITTEE AN ANNUAL study Progress report

by December 17-399% OF EACH YEAR. This report must include

the applicable informacion listed in subsection (1) for each

lease. If the department of fish, wildlife, and parks has

not leased water rights under this section by December 17

$¥99% OF ANY YEAR, the department of fish, wildlife, and

parks shall provide compelling justification for that fact

in the study progress report.

(b) A final study report must be adopted by the board
and commission and submitted to the water policy committee,
which éhall complete a the final report by December 1, %996
$992 1993,

{4) THIS SECTION DOES NOT CREATE THE RIGHT FOR A PERSON

TO BRING SUIT TG COMPEL THE RENEWAL OF A LEASE THAT HAS

EXPIRED. {Terminates June 30, 1993 1995 1399--sec. 11, Ch.

658, L. 1989.,)"
Section 2. Section 85-2-437, MCA, is amended to read:

"85-2-437. (Tempcrary) Board designation of eligible

stream reaches. {1) The department of fish, wildlife, and
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parks, with the consent of the commission, may apply to the
board for designation of stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
85-2-436 may occur.

(2) The board may declare a stream reach eligible for
leasing pursuant to B85-2-436 only if it finds that water
leasing is necessary to maintain or enhance streamflows for
fisheries.

{3) The board may designate no-more--than--five 18 NO
MORE THAM 10 stream reaches in the state where water leasing

pursuant to B85-2-436 may occur. IFf the department of Fish,

wildlife, and parks determineg that a water lease cannot be

reasonably obtained on a designated stream reach, the board

may remove the designation from that stream reach and

designate another stream reach pursuant &o this section.

(Terminates June 30, 3993 1995 1999--sec. 11, Ch. 658, L.
1989.)"

NEW SECTION. Section 3. Lease validity. BAll leases
entered into prior to June 30, 3995 1999, remain valid until
the expiration date of the lease.

Section 4. section 11, Chapter 658, Laws of 1989, is
amended to read:

"Section 11. Termination. [This ac¢t] terminates June

30, 1993 3995 19%9."

NEW sEcrion. SECTION 5. APPROPRIATION. THERE 15
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APPROPRIATED FOR THE BIENNIUM ENDING JUNE 30, 1993, TO THE

DEPARTMENT OF FISH, WILDLIFE, AND PARKS $£22,500 FROM THE

FEDERAL SPECIAL REVENUE FUKD AND §7,500 FROM THE STATE

SFECIAL REVENUE FUND PROVIDED FOR IN 87-1-601(1) TO LEASE

EXISTING WATER RIGHTS AS PROVIDED IN B5-2-436(2)(A).

NEW SECTION. Section 6. codification instruction.
{Section 3] 1is intended to be cecdified as an integral part
of Title 85, chapter 2, part 4, and the provisions of Title
85, chapter 2, part 4, apply to [section 3].

NEW SECTION. Section 7. Termination. [This act}

terminates June 30, %9%5 1999.

NEW SECTION. SECTION 8. EFFECTIVE DATE. [THIS ACT] IS

EFFECTIVE ON PASSAGE AND APPROVAL.

~End-
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