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A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

WORKERS' COMPENSATION LAWS; AND AMENDING SECTIONS 39-71-119, 

39-71-123, 39-71-407, AND 39-71-601, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-119, MCA, is amended to recd: 

"39-71-119. Injury and accident defined. ( 1) "Injury" 

or '1 injured' 1 means: 

(a) internal or external physical harm to the body; 

{b) damage to prosthetic devices or appliances, except 

for damage to eyeglasses, contact lenses, dentures, or 

hea=ing aids; or 

(C) death. 

{2) An injury is caused by an accident. An accident is: 

(a) an unexpected traumatic incident or unusual strain; 

(b) identifiable by time and place of occurrence; 

(c) identifiable 

affected; and 

by member or part of the body 

(d) caused by a specific event on a single day or 

during a single work shift; 

(3) ''Injury'' or ~injured'' does not mean a physical or 

mental condition arising from: 
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(a) emotional or mental stress; or 

(b) a nonphysical stimulus or activity. 

(4) "Injury'' or "injured'' does not include a disease 

that is not caused by an accident. 

(5) ill A cardiovascular, pulmonary, respiratory, or 

other disease, cerebrovascular accident, or myocardial 

infarction suffered by a worker is an injury only if the 

accident is the prill}ary cause of the physical harm in 

relation to other factors contributing to the physical harm. 

ill ''Primary cause", a~ used in subsection (5)(a), 

means a cause that.!_wi~ a reasonabl~ree of medical 

certaintY.J is resEonsible for more than 50% of the 

cumulative physical harm in relation to other factors 

contributing to the physical harm." 

Section 2. Section 39-71-123, MCA, is amended to read: 

•39-71-123. Wages defined. {l) "Wages" means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee. Wages include but are 

not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods: 

(b) board, lodging, cent, or housing if it constitutes 

J p~rt of tl1e employee's remuneration and is based on its 

actua: value; and 
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(c) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2) Wages do not include: 

(a) err:ployee travel expense reimbursements or 

allowances for meals, lodging, travel, and subsistence; 

(b) special rewards for individual invention or 

discovery; 

{c) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purp0s@s; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

{3) For compensation benefit purposes, the average 

actual eaI"nings for the four pay per-icds immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee•s 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; 

(b) for good cause shown by the claimant, 

or 

the use of 

~he four pay periods does not accurately reflect the 

claimant's employment history with the employer, i11 which 
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case the insurer may use additional pay periods. 

{4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual wages must be calculated as provided in 

subsection (3). 

(b) The compensation benefits for a covered volunteer 

must be based on the average actual wages in his regular 

employment, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which he is 

disabled by the injury incurred. 

(c} The compensation benefits for an employee working 

at two or more concurrent remunerated employments must be 

based on the aggregate of average actual wages of all 

employments, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which the 

employee is disabled by the injury incurred. 

(5) If a worker engaged in self-employment is otherwise 

entitled to temporary total disability benefits and the 

worker is to receive self-employment income, the temporary 

total disability benefits he receives must be reduced by an 

amount equaling two-thirds of the self-employment income." 

Section 3. 

"39-71-407. 

Section 39-71-407, MCA, is amended to read: 

Liability of insurers -- limitations. (l) 

Every insurer is liQble for the payment of compensation, 

the manner and to the extent hereinafter provided, to 
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employee of an employer it insures who receives an injury 

arising out of and in the course of his employment or, in 

the case of his death from such injury, to his 

beneficiaries, if any. 

( 2) (a) An insurer is liable for an injury as defined 

in 39-71-119 if the claimant establishes it is more probable 

than not that: 

(i) a claimed injury has occurred; or 

(ii) a claimed injury aggravated a preexisting 

condition. 

(b) Proof that it was medically possible that a claimed 

injury occurred or that such claimed injury aggravated a 

preexisting condition is not sufficient 

liability. 

to establish 

~ An insurer is liable for an injury under 

39-71-119{5) only if the disabling condition suffered by the 

worker is attributable to a greater degree to the 

work-related injury rather than to a nonwork-related disease 

process or medical condition. 

(3) An employee who suffers an injury or dies while 

traveling is not covered by this chapter unless: 

(a) {i) the employer furnishes the transportation or 

the employee receives reimbursement from the employer for 

costs of travel, gas, oil, or lodging as a part cf the 

employee's benefits or employment agreement; and 
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(ii) the travel is necessitated by and on behalf of the 

employer as an integral part or condition of the employment: 

or 

(b) the travel is required by the employer as part of 

the employee's job duties. 

(4) An employee is not eligible for benefits otherwise 

payable under this chapter if the employee's use of alcohol 

or drugs not prescribed by a physician is the sole and 

exclusive cause of the injury or death. However, if the 

employer had knowledge of and failed to attempt to stop the 

employee's use of alcohol or drugs, this subsection does not 

apply. 

(5) If a claimant who has reached maximum healing 

suffers a subsequent nonwork-related injury to the same part 

of the body, the workers' compensation insurer is not liable 

for any compensation or medical benefits caused by the 

subsequent nanwork-related injury.'' 

Section 4. Section 39-71-601, MCA, is amended to read: 

•39-71-601. Statute of limitation on presentment of 

claim waiver. (1) In case of personal injury or death, 

all claims must be forever barred unless signed by the 

claimant or his representative and presented in writing to 

the employer, the insurer, or the department, as the case 

may be, within 12 months from the date of the happening of 

the accident, either by the claimant or someone legally 

-6-



LC 1955/01 

l authorized to act for him in his behalf. 

2 (2) ~ ~.,.e Except as provided in subsection (2) (b), 

3 the department may waive the time requirement up to an 

4 additional 24 months upon a reasonable showing by the 

5 claimant of: 

6 

7 

8 

9 

tatJ..U_ lack of knowledge of disability; 

tbt.1.l.U_ latent injury; or 

te7(iii) equitable estoppel. 

(b) (i) A claim may not be filed more than 12 months 

10 after the claimant fi~st seeks medical attention for the 

11 work-related ini.!:!.!.Y,. 

12 

13 

(ii) A waiver or tolling of the 12-month filing period 

established in subsection {l) may not be granted for a 

14 period more than 12 months after the claimant first seeks 

15 medical attention for the wor~--:-elated injury. 11 

-End-
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COMMITTEE 
ON LABOR• EMPLOYMENT 
RELATIONS 

RECOMMEND DO NOT PASS 
ON MOTION, PRINTED AND 

SENATE BILL NO. 406 PLACED ON SECOND READIN 

INTRODUCED BY WILLIAMS, PINSONEAULT, WEEDING, KEATING, 

KENNEDY, THAYER, BENEDICT, THOMAS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

WORKERS' COMPENSATION LAWS: AND AMENDING SECTIONS 39-71-119, 

39-'H-H'37 39-71-407, AND 39-71-601, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-119, MCA, is amended to read: 

"39-71-119. Injury and accident defined. ( l) "Injury" 

or ~injured'' means: 

(a) internal or external physical harm to the body; 

{b) damage to prosthetic devices or appliances, except 

for damage to eyeglasses, contact lenses, dentures, or 

hearing aids; or 

(C) death. 

(2) An injury is caused by an accident. An accident is: 

(a) an unexpected traumatic incident or unusual strain; 

{b) identifiable by time and place of occurrence; 

(c} identifiable 

affected; and 

by member or part of the body 

(d) caused by a specific event on a single day or 

during~ single work shift. 

{3) ''Injury'' or ''injured'' does not mean a phys~cal or 
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3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0406/02 

mental condition arising from: 

(a) emotional or mental stress; or 

(b) a nonphysical stimulus or activity. 

[4) ''Injury'' or ''injured'' does not include a disease 

that is not caused by an accident. 

(5) ill A cardiovascular, pulmonary, respiratory, or 

other disease, cerebrovascular accident, or myocardial 

infarction suffered by a worker is an injury only if the 

accident is the primary cause of the physical harm in 

relation to other factors contributing to the physical harm. 

ill "Primary cause", as used in subsection (5)(a), 

means a cause that, with a !easonable de~ree of medical 

certaintY..!. is res£onsible for more than 50% of the 

cumulative physical harm in relation to other factors 

contributing to the physical harm.'' 

Seet~on-z~--5eet±on-39-9¼-±Z3,-MeA,-i~-amended-to-~eae~ 

~39-T~-ii3T--Wage~-de~±neeo-flt-uwa9e~u-mean~-t"e--q~oss 

remttne~ation--patd--in--money,-or-in-a-sttbst±tate-fe~-mo~er, 

~o~-se~~±ees-~endered-by-an-e~pToyeeo-We9es-±ne¼tlde-httt--are 

not-±~mited-Co~ 

tat--eol'Mt±~~±ons7---bon~~e~,--and--~e~anerat±on--at--the 

regttiar-ho~riy-rate-for-o~ertime-work,-hoiiday~,--vaeet±on~, 

and-~±e~ne~~-perio~~7 

tbt--board,--=cd~t~~,-~e~e,-er-ho~siMg-±£-±t-een~tittltes 

a-~a~t-of-the-em~±~ye~~~-r~mo~era~io~-and-i~--Oased--on--~t~ 
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ae~~a¼-va¼tte7-and 

tet--paymenes--made--te--an--emp~eyee-on-a~y-basis-otner 

than-e~me-werked,-±ne¼ttd±nq-btt~-net-limited-to-piecework,-an 

±neenti•e-p¼an7-er-~rer±~-shar±n~-arran~ement• 

tZt--Wages-do-net-incittde~ 

tat--em~loyee---tra•e¼---expense----re¼mbttrsefflents----or 

a¼iowances-ror-meals 7 -±odg~ng7 -travel,-and-sttbeietenee~ 

tbt--spee±a¼---rewards---£or---individtts¼--in•ention--or 

diseo•e-r-y-r 

tet--tips-and-otfter-gratttities-reeeived-by-the--employee 

¼n--exeess--of--tftose--doettmented--to--the--emp¼oyer-£or-tax 

purposes,,.. 

tdt--contribtttions-msde--by--tne--employer--to--a--9rottp 

insttreftee-er-pefts±oft-p¼en7-or 

tet--~eeatioft--er--!!l±e~--teeve--bene£its-aeertted-bttt-"et 

ps~ch 

f3t--Per--eompe"sat±eft--bene£it--pttrpo~e97--the--~¥erege 

aetttai--earnings--fer--the--fettr--pay--period!!l---ifflfflediateiy 

preee~±n9-the-±njttry-ere-the-empioyeeis-we9es,-exeept-±f~ 

tat--the--term--e£--eMp¼eyf!lel"tt--£or-the-9ePl".e-eMpioyer-±!!I 

¼es9-than-£ottr-pay-per±ed!!11 -±ft--wh±eh--ee9e--the--emp¼oyeeis 

we~es--ere--the--hottriy--rate-t±mes-the-n~mber-0£-hottr~-±l"t-a 

week-£or-wh±eh-the-emp¼oyee-was-htre~-te-•ork7-er 

tbt--for-good-eettse-sh~wn-by-the-eia+~ant,--ehe--ttse--of 

ehe--£ottr--pay--per±ods--does--not--aeettrete±y--ref¼eet--~he 
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e¼e¼maa~~s--emp¼o7meat--b%stery--w¼th-the-emp¼eyer7-±ft-wft¼eh 

eese-the-insttrer-may-ttse-add±t±ona¼-pay-per±eds~ 

t4t--tat-~or-the--pttrpese--o£--ea¼e~¼at±ng--eompensatioft 

bene£±ts-£or-en-emp¼eyee-wer~±ng-eonettrrent-emp¼eymente,-the 

a~erege--aetnai--wages--fflttet--ee--eeie~iated--as-prov±ded-±n 

sttbaeetien-t3tT 

tbt--~he-eempeneatien-bene£±ts-£or-a--eovered--vo¼ttnteer 

mttet--be--based--on--the-a¥ere~e-ee~tta¼-wages-±n-his-regtt¼ar 

emp¼oyment,-exeept-se¼£-empioymeft~-as-a-ee¼e--prepr¼eter--er 

partner--who--e¼eeted--not--te--be-eo~ered,-from-whieh-he-is 

disab¼ed-by-the-¼njttry-inettrred7 

fet--~he-eompensat±on-bene£its-£or-an--emp¼eyee--wor~ing 

at--two--or--more-eenettrrent-remttnerated-emp¼oyments-mttst-be 

based-en-t~e--eggregate--0£--avere~e--eetttai--wages--0£--a¼¼ 

emp¼oyments,--exeept-se¼£-emp¼oyment-as-a-soie-proprieter-or 

partner-who-e¼eeted--not--to--be--eovered,--£rom--whieh--the 

emp¼oyee-is-disab¼ed-by-the-±njttry-inettrredT 

t5t--ff-a-worker-engaged-±n-sei£-empieyment-±s-otherwise 

entit¼ed--to--temporary--teta¼--d±sab±¼±ty--bene£its-·a"d-the 

worker-ts-ee-reee¼ve-se¼£-employme"t-i"eeme,--tne--temperary 

teta¼--d±sab±lt~y-befteE+ts-he-reeeives-mttst-be-redtteee-ey-a" 

emott"t-eq~~i±ng-two-thirds-e~-the-se±£-empleyment-ineome~u 

Section 2. Section 39-71-407, MCA, is amended to read: 

"39-71-407. Liability of insurers limitations. I 1) 

Every insurer is liable for the payment of compensation, in 
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the manner and to the extent hereinafter provided, to an 

employee of an employer it insures who receives an injury 

arising out of and in the course of his employment or, in 

the case of his death from such injury, to his 

beneficiaries, if any. 

(2) (a) An insurer is liable for an injury as defined 

in 39-71-119 if the claimant establishes it is more probable 

than not that: 

(i) a claimed injury has occurred~ or 

( ii) a 

condition. 

claimed injury aggravated a preexisting 

(b) Proof that it was medically possible that a claimed 

injury occurred or that 

preexisting condition is 

liability. 

such claimed injury aggravated a 

not sufficient to establish 

(C} An insurer is liable for an injury under 

39-71-119(5) only if the disabling condition suffered by the 

worker is attributable to a greater degree to the 

work-related injury rather than to a nonwork-related disease 

process or medical condition. 

(3) An employee who suffers a~ injury or dies while 

traveling is not covered by this chapter unless: 

{a) (i) the employer furnishes the transportation or 

the employee receives reimbursement from t~e e~plcyer for 

coses of travel, gas, oil, or lodging as a part of the 
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employee's benefits or employment agreement; and 

(ii) the travel is necessitated by and on behalf of the 

employer as an integral part or condition of the employment; 

or 

(b) the travel is required by the employer as 

the employee's jcb duties. 

part of 

(4) An emp~oyee is not eligible for benefits otherwise 

payable under this chapter if the employee's use of alcohol 

or drugs not prescribed by a physician is the sole and 

exclusive cause of the injury or death. However, if the 

employer had knowledge of and failed to attempt to stop the 

employee's use of alcohol or drugs, this subsection does not 

apply. 

( 5) T.f a claimant who has reached maximum healing 

suffers a subsequent nonwork-related injury to the same part 

of the body, the ~orkers' co~pensation insurer is not liable 

for any ccmpe~sation or medical benefits caused by the 

subsequent nonw~rK-related injury.'' 

Section 3. Section 39-71-601, MCA, is amended to read: 

HJ9-71-601. Statute of limitation on presentment of 

claim waiver. (l) 1n case of personal injury or death, 

all claims must be forever barred unless signed by the 

claimant or ~;s representa:ive and presented in writing tc 

:~:e empl~yer, the 1~s~rer, ar the department, as the case 

may be, wiLhi:1 :> xontns from the date of t~e happening of 
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1 the accident, either by the claimant or someone legally 

2 authorized to act for him in his behalf. 

(2) w._ ~~e Except as provided in subsection (2)(b}, 

4 the department may waive the time requ1reme~t up to an 

S additional 24 months upon a reasonable 3howing by the 

6 claimant of: 

8 

9 

10 

tstill lack of knowledge of disability; 

tet(ii) latent injury; or 

tcti.iill equitable estoppel. 

(b) {i) A claim may not be filed more than 12 months 

11 after the claimant first seeks medical attention for the 

12 

13 

14 

15 

16 

work-re~ated injury. 

(ii) A waiver or tolling of the 12-month filing period 

established in subsection (1) may not be granted for a 

period more than 12 months af~er the claimant first seeks 

medical attention for the work-related injury." 

-End-
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