
SENATE BILL NO. 394 

INTRODUCED BY SVRCEK, O'KEEFE, HOFFMAN, BENGTSON, KEATING, 
WALLIN, JACOBSON, FRANKLIN, B. BROWN, CRIPPEN, RUSSELL, 

BROOKE, D. BROWN 

FEBRUARY 14, 1991 

FEBRUARY 23, 1991 

FEBRUARY 25, 1991 

FEBRUARY 26, 1991 

MARCH 4, 1991 

MARCH 21, 1991 

APRIL 6, 1991 

APRIL 17, 1991 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & INDUSTRY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 43; NOES, 6. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

ON MOTION, RULES SUSPENDED TO ALLOW 
TO PLACE ON THIRD READING THIS DAY 

THIRD READING, CONCURRED IN. 
AYES, 95; NOES, 2. 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 



APRIL 18, 1991 

APRIL 19, 1991 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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_y, _,._..,t:-(-l~L?~,,, 
A Bil;L 'fok 'AN '1c'r ENTITLED, "AN ACT TO REGULATE 'lf!E, CO!JSUCT 

BY HEALTH INSURERS ~ o'~ OF UTILIZATION REVIEWS 

THIRD-PARTY PAYORS; TO PROHIBIT A PERSON FROM CONDUCTING 

UTILIZATION REVIEWS UNLESS THE PERSON MAINTAINS WITH THE 

COMMISSIONER OF INSURANCE A UTILIZATION REVIEW PLAN: TO 

PROTECT PATIENTS AND HEALTH CARE PROVIDERS IN THE CONDUCT OF 

UTILIZATION REVIEWS BY REQUIRING CONCURRENCE OF A PHYSICIAN 

IN A DETERMINATION RELATING TO THE NECESSITY OR 

APPROPRIATENESS OF HEALTH CARE SERVICES RENDERED TO A 

PATIENT; TO PROVIDE A PRESUMPTION OF MEDICAL NECESSITY OF 

HEALTH CARE SERVICES IF AN INSURED PERSON IS IN NEED OF 

IMMEDIATE ADMISSION TO A HEALTH CARE FACILITY; TO PROVIDE 

FOR THE APPEAL OF AN ADVERSE DECISION RESULTING FROM A 

UTILIZATION REVIEW; TO AUTHORIZE THE COMMISSIONER OF 

INSURANCE TO ADOPT RULES; AND PROVIDING AN EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[section 8) requires the commissioner of insurance to adopt 

rules for the purpose of implementing [sections 1 through 

10 J. 

It is the intent of the legislature that the 
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commissioner of insurance adopt rules necessary for the 

regulation of utilization reviews in this state. Rules 

adopted by the commissioner may include but are not limited 

to rules providing for: 

{l) the performance of utilization review activities; 

(2) procedures for reconsideration or appeal of adverse 

decisions resulting from utilization reviewsi 

(3) information to be included in the utilization 

review plan required in [section 3]; 

( 4) utilization review criteria, standards, and 

procedures; and 

(5) the protection of the confidentiality of medical 

records used in the course of utilization reviews. 

Rules adopted by the commissioner of insurance must be 

consistent with the purposes of this bill as stated in 

[section l] and must supplement the provisions of [sections 

l through 10]. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The legislature finds 

and declares that it is the purpose of [sections 1 through 

101 to: 

(1) promote the delivery of quality health care in a 

cost-effective manner: 

(2) foster greater coordination between health care 

INTRODUCED BILL 
-2-
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providers, third-party payors, and othe[S who conduct 

utilization review activities; 

(3) ensure access to health care services; and 

{4) protect patients, employers, and health care 

providers by ensuring that utilization review activities 

result in informed decisions on the appropriateness of 

medical care made by those best qualified to be involved in 

the utilization review process. 

NEW SECTION. Section 2. Definitions. As used in 

[sections l through 101 the following definitions apply: 

( 1) "Com.miss ioner 11 means the commissioner of insurance 

provided for in 2-15-1903. 

( 2) 11 Health care provider" means a person, corporation, 

facility, or institution licensed by the state to provide or 

otherwise lawfully providing health care services, including 

but not limited to: 

{a) a physician, health care facility as defined in 

:,Q-5-101, osteopath, dentist., :1u.rse, optometrist, 

chiropractor, podiatrist, physical therapist, psychologist, 

licensed social worKer, speech pathologist, audiologist, 

certified chemical dependency 

professional counselor; 

counselor, or licensed 

(b) an officer, employee, or agent of a person 

desc[ibed in subsection (2)(a) acting 1~ the course and 

scope of employment; and 
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(c) an agency related to or supportive of health care 

services. 

(3) ''Health care services" means the health care and 

services provided by health care providers, including 

drugs, medicines, ambulance services, and other therapeutic 

and rehabilitative services and supplies. 

(4) ''Utilization review'' means a system for review of 

health care services for a patient LO determine the 

necessity or appropriateness of services, whether that 

review is prospective, concurrent, or retrospective, when 

the review will be utilized directly or ir1directly in order 

to determine whether the health care services will be paid, 

covered, or provided. 

NEW SECTION. Section 3. IJtilization review plan. A 

person may not conduct a utilization review of health care 

services provided or to be provided to a patient covered 

under a contract or plan for health care services issued in 

th:s state unless that person, at all times, maintains with 

the commissioner a current utilization rE."..-iew plan that 

includes: 

(1) a description of review criteria, standards, and 

procedures to be used in evaluating proposed or delivered 

health care services that, to the extent possible, must: 

(a) be based on nationally recognized criteria, 

stctndards, dnd procedures; 

-4-
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(d) ensure access to needed health care services; 

(2) the provisions by which patients or providers may 

seek reconsideration or appeal of adverse decisions by the 

person conducting the utilization review; 

(3} the type and qualifications of the personnel either 

employed or under contract to perform the utilization 

review; 

( 4) policies 

representative of 

and 

the 

procedures to ensure that a 

person conducting the utilization 

review is reasonably accessible to patients and health care 

providers at all times; 

(5) policies and procedures to ensure compliance with 

all applicable state and federal laws to 

confidentiality of individual medical records; 

(6) a copy of the materials designed 

protect the 

to inform 

applicable patients and health care providers of the 

requirements of the utilization review plan; 

(7) a list of the persons or entities for whom the 

person is performing utilization reviews in this state; and 

(8) any other information as may be required by the 

commissioner that is necessary to implement [sections 1 

through 10). 

NEW SECTION. Section 4. Conduct of utilization review. 

-5-
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A program of utilization review with regard to health care 

services provided or to be provided in this state must 

comply with the following: 

(1) A determination adverse to a patient or to an 

affected health care provider may not be made on a question 

relating to the necessity or appropriateness for a health 

care service without prior evaluation and concurrence in the 

adverse determination by a physician. 

(2) A determination regarding health care services 

rendered or to be rendered to a patient that may result in a 

denial of third-party reimbursement or a denial of 

precertification for the service must include the written 

evaluation, findings, and concurrence of a physician trained 

in the relevant specialty or subspecialty to make it a final 

determination that the health care service rendered or to be 

rendered was, is, or may be medically inappropriate. 

(3) A determination that health care services rendered 

or to be rendered are medically inappropriate may not be 

made unless the physician performing the utilization review 

has consulted with the patient's attending physician or 

other health care provider, as the case may be, concerning 

the necessity or appropriateness of the health care service. 

NEW SECTION. Section 5. Presumption of medical 

necessity. If a licens~d physician certifies in wricing to 

an insurer wLthin 72 hours of an admission that the insured 

-6-
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person admitted was in need of immediate care in a health 

care facility, the certification constitutes a presumption 

of the medical necessity of the admission. To overcome this 

presumption, the entity requesting the utilization review or 

the person conducting the utilization review shall show by 

clear and convincing evidence that the admitted person was 

not in need of immediate care in the health care facility. 

NEW SECTION. Section 6. Appeal. and assignment of 

claim. {l) A patient or provider affected by an adverse 

decision has 30 days in which to appeal or seek 

reconsideration of the adverse decision by the person 

conducting the utilization review. 

(2) A final decision on appeal or reconsideration must 

be made within 30 days of receipt of the medical records by 

the person conducting the utilization review and not less 

than 60 days following the request for appeal or 

reconsideration. 

(3) Notwithstanding any provision to the contrary 

contained in a contract or plan for health care benefits 

issued after July 1., 1991, following denial after 

utilization review and appeal or reconsideration as provided 

1n this section, a claim for heal.th care benefits may be 

assigned to the health care provider by the covered person. 

NEW SECTION. Section 7. Persons considered engaged in 

practice of medicine. A physician who reviews health care 
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services provided or to be provided in this state for 

utilization review purposes is considered to be engaged in 

the practice of medicine under Title 37, chapter 3. 

NEW SECTION. Section 8. COllllllissioner to adopt rules. 

The commissioner shall adopt rules for the implementation of 

[sections l through 10], including but not limited to rules 

providing for: 

(1) the performance of utilization review activities; 

(2) procedures for reconsideration or appeal of adverse 

decisions resulting from utilization reviews; 

( 3) info~mation to be included in the utilization 

review plan required in (section 3]: 

(4) utilization 

procedures; and 

review criteria, standards, and 

(5) the protection of the confidentiality of medical 

records used in the course of utilization reviews. 

NEW SECTION. Section 9. Preemption of federal law. If 

any provision of [sections l through 10) i3 preempted by 

federal law or regulations as applied to any specific health 

care service, then the provision of [sections 1 through 101 

that is preempted by federal law or regulations does not 

apply to that health care service but only to the extent of 

the preemption. 

NEW SECTION. Section 10. Application of act 

exemptions. (1) The provisions of (sections 1 through 10] 

-11-
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l apply to a person or entity performing utilization reviews 

2 who is, or is affiliated with, under contract with, or 

3 acting on behalf of; 

(a) a Montana business entity; or 4 

5 (b) a third party that provides or administers health 

6 care benefits to citizens of this state including: 

7 (i) a health insurer, nonprofit health service plan, 

8 health service corporation, employees' health and welfare 

9 fund, or preferred provider organization authorized to offer 

10 health insurance policies or contracts; 

11 (ii) a health maintenance organization issued a 

12 certificate of authority in accordance with Title 33, 

13 chapter 31; or 

14 {iii) a state agency. 

15 (2} A general in-house utilization review for a health 

16 care provider is exempt from the provisions of [sections 1 

17 through 10] as long as the review does not result in the 

18 approval or denial of payment for health care services for a 

19 particular case. 

20 NEW SECTION. Section 11. Codification instruction. 

21 (Sections 1 through 10) are intended to be codified as an 

22 integral part of Title 33, and the provisions of Title 33 

23 apply to [sections 1 through 10]. 

24 NSW SECTION. Section 12. Effective date. (This act I is 

25 effective July l, 1991. 

-End-
-9-



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0394, third reading. 

DESCRIPTION OF PROPOSED LEGISI.ATION: 
An act to regulate the conduct of utilization reviews by health insurers and other third-party payors; to prohibit a person 
from conducting utilization reviews unless the person maintains with the Commissioner of Insurance a utilization review 
plan; to protect patients and health care providers in the conduct of utilization reviews by requiring concurrence of a 
physician in a determination relating to the necessity or appropriateness of health care services rendered to a patient; to 
provide for the appeal of an adverse decision resulting from a utilization review. 

ASSUMPTIONS: 
1. The potential current and long-term fiscal impact 

not subject to reasonable estimation. 
2. The bill, as amended, does not impose substantial 

utilization plans or the review of claim appeals. 
Office. 

of this bill on health insurers and users of health care services is 

additional duties upon the Commissioner of Insurance in the review of 
Therefore, there is no material fiscal impact on the State Auditor's 

3. The Department of Social and Rehabilitation Services administers the Medicaid program in Montana and is expected to incur 
additional expenses for physician consultants and a 0.50 FTE utilization review coordinator as a result of the bill. 
Increased hourly consultant expenses are estimated at $75 per hour based upon historical data for physicians and other 
practitioners who provide utilization review services. 

4. Funding for the increased expenses is based upon 75% federal funds and 25% general fund for personal services and 
contract consulting services and 50% federal/SO% general fund for equipment. 

5. There will be no material impact on overall Medicaid benefit payments. 
FISCAL IMPACT: 
Department of Social and Rehabilitation Services-Medicaid DivisiQD 

FY '92 
Expenditures: Current Law PrOjlOSed Law Difference 
F.T.E. 0.00 0.50 0.50 
Personal Services 0 14,886 14,886 
Operating Expenses 0 22,781 22,781 
Equipment 0 4 000 4 000 

Total 0 41,667 41,667 
Funding: 
General Fund (01) 0 11,417 11,417 
Federal Funds (03) Q 30,250 30 250 

Total 0 41,667 41,667 

General Fund Impact (Decrease) (11,417 
L1/r 

Current Law 
0.00 

0 
0 
Q 
0 

0 
Q 
0 

'93 
PrOjlOSed Law 

0.50 
14,886 
30,375 

0 
45,261 

11,315 
33,946 
45,261 

Difference 
0.50 

14,886 
30,375 

____ o 
45,261 

11,315 
33,946 
45,261 

(11,315) 

JJ<-~ 
j •• ,x,.,.... .3-/3-9/ 

ROD SUNDSTED, BUDGET DIRECTOR DATE 
/. -':-~/- _j/11 l'i I 

- LL S. SVRCEK, PRIMARY SPONSOR 
1 

Office of Budget and Program Planning 
Fiscal Note for SBO:J94, third reading s-lJ 39'1-I 
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INTRODUCED BY SVRCEK, O'KEEFE, HOFFMAN, BENGTSON, KEATING, 

WALLIN, JACOBSON, FRANKLIN, B. BROWN, CRIPPEN, RUSSELL, 

BROOKE, D. BROWN 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REGULATE THE CONDUCT 

OF UTILIZATION REVIEWS BY HEALTH INSURERS AND OTHER 

THIRD-PARTY PAYORS; TO PROHIBIT A PERSON FROM CONDUCTING 

UTILIZATION REVIEWS UNLESS THE PERSON MAINTAINS WITH THE 

COMMISSIONER OF INSURANCE A UTILIZATION REVIEW PLAN; TO 

PROTECT PATIENTS AND HEALTH CARE PROVIDERS IN THE CONDUCT OF 

UTILIZATION REVIEWS BY REQUIRING CONCURRENCE OF A PHYSICIAN 

IN A DETERMINATION RELATING TO THE NECESSITY OR 

APPROPRIATENESS OF HEALTH CARE SERVICES RENDERED TO A 

PATIENT; '1'8-PR8YIBB-A-PRBS6MP'Pf8N-8P--MBBIE!Ah--NB€BSSl~¥--0P 

HBAhTH--€ARB--SBRYf€BS--lP--AN--lNSBRBB-PBRS0N-lS-lN-NBBB-0P 

lMMBBIATB-ABMISSl8N-~0-A-BBAh~H-eARe--PA€fhfT¥7 TO PROVIDE 

FOR THE APPEAL OF AN ADVERSE DECISION RESULTING FROM A 

UTILIZATION REVIEW; AND TO AUTHORIZE THE COMMISSIONER OF 

INSURANCE TO ADOPT RULES7-ANB-PR8YIBINS-AN-BPPB€TIYB-BATB." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

{section 8 Il reqtt¼re~ AUTHORIZES the commissioner of 

insurance to adopt rules for the purpose of implementing 

~~•• ,.,,,,,,.,,v• caund 
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[sections l through ¼8 il• 

It is the intent of the legislature that the 

commissioner of insurance adopt rules necessary for the 

regulation of utilization reviews in this state. Rules 

adopted by the commissioner may include but are not limited 

to rules providing for: 

t¼t--the-pertormanee-0£-~t¼¼¼2at¼on-rev¼ew-ae~¼v¼ties~ 

tit--~reeedttres-£er-reeefts¼deraeien-or-appea¼-o~-adverse 

dee¼sions-~esa¼ting-£rom-~ti¼izatien-reviews~ 

t3tl!..l information to be included in the utilization 

review plan required in [section 3]: 

t4till utilization review criteria, standards, 

procedures; and 

and 

tStlll the protection of the confidentiality of medical 

records used in the course of utilization reviews. 

Rules adopted by the commissioner of insurance must be 

consistent with the purposes of this bill as stated in 

[section l] and must supplement the provisions of [sections 

l through ¼8 ii-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The legislature finds 

and declares that it is the purpose of [sections 1 chrough 

t8 ii t~: 

(1) promote the delivery of quality health care in a 

-2- SB 394 
SECOND READING 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0394, 02 

cost-effective manner; 

(2) foster greater coordination between health care 

providers, th rd-party payers, and others who conduct 

utilization review activities; 

(3) ensure access to health care services; and 

( 4) protect patients, employers, and health care 

providers by ensuring that utilization review activities 

result in informed decisions on the appropriateness of 

medical care made by those best qualified to be involved in 

the utilization review process. 

NEW SECTION. Section 2. Definitions. As used in 

(sections 1 through ¼9 ~] the following definitions apply: 

(l) "Commissioner" means the commissioner of insurance 

provided for in 2-15-1903. 

(2) "Health care provider" means a person, corporation, 

facility, or institution licensed by the state to provide or 

otherwise lawfully providing health care services, including 

but not limited to: 

(a) a physician, health care facility as defined in 

50-5-101, osteopath, dentist, nurse, optometrist, 

chiropractor, podiatrist, physical therapist, psychologist, 

licensed social worker, speech 

certified chemical dependency 

professional counselor; AND 

(b) an officer, employee, 

-3-
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described in subsection (2)(a) acting in the course and 

scope of employment~-aft~ 

tet--an--agency--re¼a~eft-~o-or-sttppoP~¼ve-ef-hea¼~h-ea~e 

serv¼ees. 

(3) "Health care services" means the health care and 

services provided by health care providers, including 

drugs, medicines, ambulance services, and other therapeutic 

and rehabilitative services and supplies. 

{4) 11 Utilization review" means a system for review of 

health care services for a patient to determine the 

necessity or appropriateness of services, whether that 

review is prospective, concurrent, or retrospective, when 

the review will be utilized directly or indirectly in order 

ta determine whether the health care services will be paid, 

covered, or provided. 

(5) "UTILIZATION REVIEW AGENT" MEANS A PERSON OR ENTITY 

PERFORMING UTILIZATION REVIEW EXCEPT AN AGENCY OF THE 

FEDERAL GOVERNMENT OR AN AGENT ACTING ON BEHALF OF THE 

FEDERAL GOVERNMENT TO THE EXTENT THE AGENT IS PROVIDING 

SERVICES TO THE FEDERAL GOVERNMENT. 

NEW SECTION. Section 3. Utilization review plan. A 

person may not conduct a utilization review of health care 

services provided or to be provided to a patient covered 

under a contract or plan for health care services issued in 

t.his state unless that person, at all times, maintains with 

-4- SB 394 
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the commissioner a current utilization review plan that 

includes: 

(1) a description of review criteria, standards, and 

procedures to be used in evaluating proposed or delivered 

health care services that, to the extent possible, must: 

(a) be based on nationally recognized criteria, 

standards, and procedures; 

(b) reflect community standards of care, EXCEPT THAT A 

UTILIZATION REVIEW PLAN FOR HEALTH CARE SERVICES UNDER THE 

GENERAL RELIEF MEDICAL ASSISTANCE OR MEDICAID PROGRAMS 

PROVIDED FOR IN TITLE 53 NEED NOT REFLECT COMMUNITY 

STANDARDS OF CARE; 

(c) ensure quality of care; and 

Id) ensure access to needed health care services; 

(2) the provisions by which patients or providers may 

seek reconsideration or appeal of adverse decisions by the 

person conducting the utilization review; 

(3) the type and qualifications of the personnel either 

employed or under contract to perform the utilization 

review; 

(4) policies and procedures to ensure that a 

representative of the person conducting the utilization 

review is reasonably accessible to patients and health care 

providers at all times; 

(5) policies and procedures to ensure compliance with 

-5- SB 394 
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all applicable state and federal laws to protect the 

confidentiality of individual medical records; 

(6) a copy of the materials designed to inform 

applicable patients and health care providers of the 

requirements of the utilization review plan;~ 

tTt--a--¼is~--ef--~n~--~ersefts--er-en~¼~ies-£er-whem-~he 

persen-¼s-per£erm¼nq-ttC¼¼izaC¼en-rev¼ews-¼n-Cftis-sea~e~-and 

t8tfil any other information as may be required by the 

commissioner that is necessary to implement (sections l 

through ½8 ~). 

NEW SECTION. Section 4. Conduct of utilization review. 

A program of utilization review with regard to health care 

services provided or to be provided in this state must 

comply with the following: 

(1) A determination adverse--to--a--pat¼ent--or--to--an 

a££eeted--ftea¼th-eare-pre¥¼der-may-ftet-be-made-eft-a-qttese¼eft 

re¼at±"g BY A UTILIZATION REVIEW AGENT AS to the necessity 

or appropriateness £er-a-hea¼~h-eare-serviee-withett~-prier 

e•a¼~at¼on-and-eonettrrenee-~n-the-ad¥erse--determina~ion OF 

AN ADMISSION, SERVICE, OR PROCEDURE MUST BE REVIEWED OR 

DETERMINED IN ACCORDANCE WITH STANDARDS OR GUIDELINES 

APPROVED by a physician. 

(2) A determination regarding health care services 

cendeced or to be rendered to a patient that may result in a 

denial of third-party reimbursement or a denial of 

-6- SB 394 
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precertification for the service must include the written 

evaluation, findings, and concurrence of a physician trained 

in the relevan. speeie¼~y--er-s~b9pee¼e½ey AREA OF HEALTH 

CARE to make it a final determination that the health care 

service rendered or to be rendered was, is, or may be 

medically inappropriate. 

(3) A determination that health care services rendered 

or to be rendered are medically inappropriate may not be 

made unless the physician performing the utilization review 

has eeftsa¼ted MADE A REASONABLE ATTEMPT TO CONSULT with the 

patient 1 s attending physician or other health care provider, 

as the case may be, concerning the necessity or 

appropriateness of the health care service. 

NEW SECTION. Section 5. Preswnption of medical. 

necessity. If a licensed physician certifies in writing to 

an insurer within 72 hours of an admission that the insured 

person admitted was in need of immediate care in a health 

care facility, the certification constitutes a presumption 

of the medical necessity of the admission. To overcome this 

presumption, the entity requesting the utilization review or 

the person conducting the utilization review shall show by 

clear and convincing evidence that the admitted person was 

not in need of immediate care in the health care facility. 

NEW SECTION, Section 6. Appeal and 

claim. (1) A patient or provider affected 
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days in which to appeal or seek 

the adverse decision by the person 

conducting the utilization review. 

(2) A final decision on appeal or reconsideration must 

be made within 30 days of receipt of the ALL RELEVANT 

medical records by the person conducting the utilization 

review and--not-¼ess-thaft-69-daye-~e¼¼ewing-the-reqaest-fer 

appeal-or-reconeiderat±enT 

t3t--Netwithstanding--any--provision--to--the---eent~ary 

eenta±ned--in--a--eontraet--er-p¼an-for-hea¼th-care-bene~ite 

isstted--after---dtt¼y-¼7 ---¼99¼7 ---io¼¼ew±ng---den±a¼---after 

ati¼izat±en-rev±ew-and-appeal-or-reeensideratien-as-provided 

±n--this--sectien7 --a--e¼aim-£or-hea¼th-eare-bene!¼ts-may-be 

aeeigned-to-the-hea¼tft-eare-proY±der-by-the-eevered-persen. 

NBW-SBe~f0Na--Seetion-T.--Persons-considered-engaged--in 

praetiee--er--med±e±ne,--A-physie±an-who-reviews-hea¼th-eare 

se~Yices-prev±ded-or--to--be--provided--tn--this--state--£0r 

~ti¼izatien--re¥iew--p~rposes-is-eonsidered-te-be-engaged-in 

the-praetiee-of-med±e±ne-ttnder-~±tie-37,-e"apte~-3• 

NEW SECTION. Section 7. Commissioner to adopt rules. 

The commissioner shall MAY adopt rules for the 

implementation of [sections l through ¼8 ~], including but 

not limited to rules providing for: 

t¼t--tfte-pe~rermanee-oi~tt~~¼~zation-review-eeti~itie~; 

fit--preeedares-Eer-reeene±deration-er-appea¼-of-edve~se 
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fteeisicns-restt¼C¼ng-!rem-ttti¼ization-re•iews~ 

t3tl!l information to be included in the utilization 

review plan required in [section 3]; 

t◄till utilization 

procedures; and 

review criteria, standards, and 

t5tfil the protection of the confidentiality of medical 

records used in the course of utilization reviews. 

NEW SECTION. Section 8. Preemption of federal law. If 

any provision of [sections 1 through¼&!) is preempted OR 

DUPLICATED by federal law or regulations as applied to 

specific health care service, then the provision 

any 

of 

[sections l through ¼8 ~] that is preempted OR DUPLICATED by 

federal law or regulations does not apply to that health 

care service but only to the extent of the preemption Qg 

DUPLICATION. 

NEW SECTION. Section 9. Application of act 

exemptions. (1) The provisions of [sections l through Te ~] 

apply to a person or entity performing utilization reviews 

who is, or is affiliated with, under contract with, or 

acting on behalf of; 

(a) a Montana business entity; or 

(b) a third party that provides or administers health 

23 care benefits to citi2ens of this state including: 

24 (i) a health insurer, nonprofit health service plan, 

25 health service corporation, employees' health and welfare 
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fund, or preferred provider organization authorized to offer 

health insurance policies or contracts; 

(ii) a health maintenance organization issued a 

certificate of authority in accordance with Title 33, 

chapter 31; or 

{iii) a state agency. 

{2) A general in-house utili2ation review for a health 

care provider, INCLUDING AN IN-HOUSE UTILIZATION REVIEW THAT 

IS CONDUCTED BY OR FOR A LONG-TERM CARE FACILITY AND THAT IS 

REQUIRED BY MEDICARE OR MEDICAID REGULATIONS, is exempt from 

the provisions of [sections 1 through 19 !] as long as the 

review does not DIRECTLY result in the approval or denial of 

payment for health care services for a particular case. 

NEW SECTION. Section 10. Codification instruction. 

[Sections 1 through ¼8 11 are intended to be codified as an 

integral part of Title 33, and the provisions of Title 33 

apply to [sections l through ¼8 ~l­

N€W-SE€~I8N.--Seetieft-¼~.--Effeeti~e-dateT-t~h±9-aetf-i9 

e££eet±ve-a~¼y-t,-¼99¼T 

-End-
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SENATE BILL NO. 394 

INTRODUCED BY SVRCEK, O'KEEFE, HOFFMAN, BENGTSON, KEATING, 

WALLIN, JACOBSON, FRANKLIN, B, BROWN, CRIPPEN, RUSSELL, 

BROOKE, D. BROWN 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REGULATE THE CONDUCT 

OF UTILIZATION REVIEWS BY HEALTH INSURERS AND OTHER 

THIRD-PARTY PAYORS: TO PROHIBIT A PERSON FROM CONDUCTING 

UTILIZATION REVIEWS UNLESS THE PERSON MAINTAINS WITH THE 

COMMISSIONER OF INSURANCE A UTILIZATION REVIEW PLAN; TO 

PROTECT PATIENTS AND HEALTH CARE PROVIDERS IN THE CONDUCT OF 

UTILIZATION REVIEWS BY REQUIRING CONCURRENCE OF A PHYSICIAN 

IN A DETERMINATION RELATING TO THE NECESSITY OR 

APPROPRIATENESS OF HEALTH CARE SERVICES RENDERED TO A 

PATIENT, ~8-PR0VrBB-A-PRBS6MP~r8N-0P--MBBr€Ab--NB€BSSr~¥--0P 

HBAb~H--eARB--SBRYr€BS--rP--AN--fNS6RBB-PBRS0N-f9-rN-NBBB-8P 

rMMBBrA~B-ABMrSSr8N-~8-A-HBAb~H-eARB--PA€rbr~¥7 TO PROVIDE 

FOR THE APPEAL OF AN ADVERSE DECISION RESULTING FROM A 

UTILIZATION REVIEW:~ TO AUTHORIZE THE COMMISSIONER OF 

INSURANCE TO ADOPT RULES7-ANB-PR8YrBrN6-l'IN-BPPBB~rYB-BA~B." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

isection 8 I] req~~re~ AUTHORIZES the commissioner of 

insurance to adopt rules for the purpose of implementing 
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[sections l through ~8 ~]. 

It is the intent of the legislature that the 

commissioner of insurance adopt rules necessary for the 

regulation of utilization reviews in this state. Rules 

adopted by the commissioner may include but are not limited 

to rules providing for: 

t¼t--~he-perrerme"ee-of-~t¼¼izae¼on-review-aetivitieeT 

t~t--proeedttres-eor-reeenet~er~~ion-er-8ppea~-e£-adverse 

eee½eione-reett¼~inq-frem-~ti¼ization-revieweT 

t3t1.!l information to be included in the utilization 

review plan required in [section 3]; 

t4t_ill utilization review criteria, standards, 

procedures; and 

and 

t5t..Lll the protection of the confidentiality of medical 

records used in the course of utilization reviews. 

Rules adopted by the commissioner of insurance must be 

consistent with the purposes of this bill as stated in 

[section l] and must supplement the provisions of [sections 

l through ¼0 il, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The legislature finds 

and declares that it is the purpose of [sections 1 through 

10 21 to: 

{l) promote the delivery of quality health care in a 

-2- SB 394 

THIRD READING 
AS A!ENDED 



l 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0394/03 

cost-effective manner; 

(2) foster greater coordination between health care 

providers, third-party payors, and others who conduct 

utilization review activities; 

(3) ensure access to health care services: and 

(4) protect patients, employers, and health care 

providers by ensuring that utilization review activities 

result in informed decisions on the appropriateness of 

medical care made by those best qualified to be involved in 

the utilization review process. 

N!:ii SECTION. Section 2. Definitions. As used in 

(sections 1 through ¼8 ~] the following definitions apply: 

( 1) "Commissioner" means the commissioner of insurance 

provided for in 2-15-1903. 

(2) "Health care provider" means a person, corporation, 

facility, or institution licensed by the state to provide or 

otherwise lawfully providing health care services, including 

but not limited to: 

(a) a physician, health care facility as defined in 

50-5-101, osteopath, dentist, nurse, optometrist, 

chiropractor, podiatrist, physical therapist, psychologist, 

licensed social worker, speech pathologist, audiologist, 

certified chemical depen.d_ency 

professional counselor; AND 

counselor, or licensed 

(b) an officer, employee, or agent of a person 
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described in subsection (2)(a) acting in the course and 

scope of employmentT-eftff 

tet--aft--ageftey--re¼e~ed-ee-er-sttppe~e¼ve-ef-ftea¼~ft-care 

~erv¼ees. 

(3) 11 Health care services'' means the health care and 

services provided by health care providers, including 

drugs, medicines, ambulance services, and other therapeutic 

and rehabilitative services and supplies. 

(4) "Utilization review" means a system for review of 

health care services for a patient to determine the 

necessity or appropriateness of services, whether that 

review is prospective, concurrent, or retrospective, when 

the review will be utilized directly or indirectly in ocder 

to detecmine whether the health care services will be paid, 

covered, or provided. 

(5) "UTILIZATION REVIEW A.GENT" MEANS A PERSON OR ENTITY 

PERFORMING UTILIZATION REVIEW EXCEPT AN AGENCY OF THE 

FEDERAL GOVERNMENT OR AN AGENT ACTING ON BEHALF OF THE 

FEDERAL GOVERNMENT TO THE EXTENT THE A.GENT IS PROVIDING 

SERVICES TO THE FEDERAL GOVERNMENT. 

NEW SECTION. Section 3. Utilization review p.lan. A 

person may not conduct a utilization review of health care 

services provided or to be provided to a patient covered 

under a contract or plan for health care services issued in 

this state unless that person, at all times, maintains with 
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the commissioner a current utilization review plan that 

includes: 

(1) a description of review criteria, standards, and 

procedures to be used in evaluating proposed or delivered 

health care services that, to the extent possible, must: 

(a) be based on nationally recognized criteria, 

standards, and procedures; 

(b) reflect community standards of care, EXCEPT THAT A 

UTILIZATION REVIEW PLAN FOR HEALTH CARE SERVICES UNDER THE 

GENERAL RELIEF MEDICAL ASSISTANCE OR MEDICAID PROGRAMS 

PROVIDED FOR IN TITLE 53 NEED NOT REFLECT COMMUNITY 

STANDARDS OF CARE; 

(c) ensure quality of care; and 

{d) ensure access to needed health care services; 

(2) the provisions by which patients or providers may 

seek reconsideration or appeal of adverse decisions by the 

person conducting the utilization review: 

(3) the type and qualifications of the personnel either 

employed or under contract to perform the utilization 

review; 

(4) policies and procedures to ensure that a 

representative of the person conducting the utilization 

review is reasonably accessible to patients and health care 

providers at all times; 

(5) policies and procedures to ensure compliance with 
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all applicable state and federal laws to protect the 

confidentiality of individual medical records; 

(6) a copy of the materials designed to inform 

applicable patients and health care providers of the 

requirements of the utilization review plan; AND 

tTt--8--¼isC--o£--t~e--per~oft~--or-ent¼~¼es-£or-wftom-th~ 

per~e~-is-per£o~ffl~ft~-~t±¼~~atton-revtews-±n-e"ts-9~ate~-and 

t8tffi any other information as may be required by the 

commissioner that is necessary to implement (sections l 

through t0 tl-

NEW SECTION. Section 4. Conduct of utilization review. 

A program of utilization review with regard to health care 

services provided or to be provided in this state must 

comply with the following: 

(1) A determination adver~e--to--e--~attent--er--to--a" 

erreeCed--ftea¼C"-eare-previder-may-net-be-mad~-on-a-qtte~t½o" 

t"e¼attft~ BY A UTILIZA'I'!ON REVIEW AGENT AS to the necessity 

or appropriateness £or-a-ftealth-e8r~-~erv±ee-w½thottt-prter 

e~8¼ttat~on-and-eenettt"t"enee-±ft-t~e-adverse--determ±ft8t±en OF 

AN ADMISSION, SERVICE,_ OR ~ROCEDURE MUST BE REVIEWED OR 

DETERMINED IN ACCORDANCE WITH STANDARDS OR GUIDELINES 

APPROVED by a physician. 

(2) A determination regarding health care services 

rendered or to be rendered to a pat~ent that may result in a 

denial of third-pa.tty reimbursement or a denial of 
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precertification for the service must include the written 

evaluation, findings, and concurrence of a physician trained 

in the relevant spee¼a¼ty--or-sttb8pee~~r~y AREA OF HEALTH 

CARE to make it a final determination that the health care 

service rendered or to be rendered was, is, or may be 

medically inappropriate. 

{3) A determination that health care services rendered 

or to be rendered are medically inappropriate may not be 

made unless the physician performing the utilization review 

has eOftS~¼ted MADE A REASONABLE ATTEMPT TO CONSULT with the 

patient's attending physician or other health care provider, 

as the case may be, concerning the necessity or 

appropriateness of the health care service. 

Hew-see~f8N•--Seet±cn-s.--Presttfflpt±on-----et-----med±cai 

neeessity•--ff-a-¼ieensed-phyeieian-eertif±es-in--writin9-to 

an-insttrer-w±th±n-~i-hottrs-0£-an-admission-that-the--±nettred 

persen--admitted--was--±n-need-ot-immediate-eare-±n-a-health 

care-faeiiity,-the-eert±fieae±on-eenet±ttttes--a--presttmpt±on 

e£--the-medieai-neeess±ty-e£-the-adm±seion7-~o-o•ereoffle-th±e 

~resttmptien7-the-ent±ty-reqttestinq-the-ttti¼irat±en-review-or 

the-person-eondttet±ng-the-tttilizat±on-re•±ew-ehall--ehow--by 

elear--and--eon•ineing-e~±denee-that-the-a8m±tted-pereon-wae 

not-±n-need-o£-ifflftted±ate-eare-in-the-aeaith-eare-£aeii±tyo 

NEW SECTION. SECTION 5. COMMISSIONER NOT TO APPROVE OR 

DISAPPROVE PLANS. NOTHING IN [SECTIONS 1 -~HROUGH 9] MAY BE 
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CONSTRUED AS AUTHORIZING THE COMMISSIONER TO APPROVE OR 

DISAPPROVE A UTILIZATION REVIEW PLAN REQUIRED IN (SECTION 

ll..,_ 

NEW SECTION. Section 6. Appeal and assignment of 

claimw (1) A patient or provider affected by an adverse 

decision has 30 days in which to appeal or seek 

reconsideration of the adverse decision by the person 

conducting the utilization review. 

(2) A final decision on appeal or reconsideration must 

be made within 30 days of receipt of the ALL RELEVANT 

medical records by the person conducting the utilization 

review a"d-"ot-¼e~~-than-68-days-fo¼¼ow±ng-the--reqtte~t--for 

appeai-or-recons±deration• 

t3t--Notw±thstand±ng---any--prev±e±on--to--the--eontra~y 

eontained-~n-a-eontraet-or-p¼a"--£er--health--eare--beneit~s 

±99tted---atter---a~¼y-X,---¼99l,---follow±ng---denia¼--a£te~ 

ttt±~±~at±on-re~±ew-and-appea¼-or-reeone±deratton-as-pro~±ded 

±n-th±s-sect±on,-a-e±a±m-~or-hea¼th--eare--be~ef±ts--may--be 

ase±gned-to-the-heatth-eare-pro~ider-by-the-eo~ered-pereon. 

NBW-S8€~T8No--Seetion-~o--Persone--eons±de~ed-engaqed-in 

practiee-0P-medieine,-A-phys±e±an-who--~ev±ew9--heaith--eare 

ser~±ees--prov±ded--o~--to--~e--p~ovided--in--thi~-ste~e-~o~ 

ttti¼i~at~en-rev±ew-ptt~poees-ie-eonsidered-to-~e--engaged--in 

~"e-prae~iee-~f-med!eine-ttnder-~it±e-3~,-ehape~~-3. 

NEW SECTION. Section 7. Commissioner to adopt rules. 

-B- SB 394 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0394/03 

The commissioner el'laH MAY adopt rules for the 

implementation of [sections 1 through i9 il, including but 

not limited to rules providing for: 

t¼t--the-per£ormanee-o£-ttt¼¼i~at¼on-review-aeti~±t±e~~ 

t%t--proeedttree-ier-reeonsiderat±on-or-a~~ea¼-o£-adverse 

a@eisions-restt½t±ng-~rom-ttti¼izat±on-reYiews~ 

t3t1!l information to be included in the utilization 

review plan required in [section 3]; 

t4t.ill utilization review criteria, standards, 

procedures; and 

and 

tStffi the protection of the confidentiality of medical 

records used in the course of utilization reviews. 

NEW SECTION. Section 8. Preemption of federal law. If 

any provision of [sections l through ½8 ~] is preempted OR 

DUPLICATED by federal law or regulations as applied to any 

specific health care service, then the provision of 

[sections l through 18 ~] that is preempted OR DUPLICATED by 

federal law or regulations does not apply to that health 

care service but only to the extent of the preemption OR 

DUPLICATION. 

NEW SECTION. Section 9. Application of act 

exemptions. (1) The provisions of (sections 1 through ¼9 ~] 

apply to a person or entity performing utilization reviews 

who is, or is affiliated with, under contract with, or 

acting on behalf of; 
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(a) a Montana business entity; or 

(b) a third party that provides or administers health 

care benefits to citi2ens of this state including: 

(i) a health insurer, nonprofit health service plan, 

health service corporation, employees' health and welfare 

fund, or preferred provider organization authorized to offer 

health insurance policies or contracts: 

(ii) a health maintenance organization issued a 

certificate of authority in accordance with Title 33, 

chapter 31; or 

(iii) a state agency. 

{2) A general in-house utilization review for a health 

care provider, INCLUDING AN IN-HOUSE UTILIZATION REVIEW THAT 

IS CONDUCTED BY OR FOR A LONG-TERM CARE FACILITY AND THAT IS 

REQUIRED BY MEDICARE OR MEDICAID REGULATIONS, is exempt from 

the provisions of [sections 1 through i8 11 as long as the 

review does not DIRECTLY result in the approval or denial of 

payment for health care services for a particular case. 

NEW SECTION. Section 10. Codification instruction .. 

[Sections 1 through ¼8 ~] are intended to be codified as an 

integral part of Title 33, and the provisions of Title 33 

apply to (sections l through ¼8 il-

NEW-SE€~feN,--seet~e~-l~~--Effe~t~ve-~8t~•-t~hi~-aet~-¼s 

eifee~i~~-d~ty-!,-¼99±, 

-End-
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HOUSE STANDING COMMITTEE REPORT 

March 21, 1991 

Pagel of 2 

Mr. Speaker: We, the committee on Business and Economic 

Development report that Senate Bill 394 

- blue) be concurred in as amended • 

(third reading copy -

Signed: /flff I/~ 
Bob Bach1n1, Chairman 

And, that such amen.dments read: 
1. Title, line 12. 
Strike: "PHYSICIAN• 
Insert: "HEALTH CARE PROFESSIONAL" 

2. Page 4, line 15. 
Following: "provided." 
Insert: "Utilization review does not include routine claim 

administration or determination that does not include 
determinations of medical necessity or appropriateness.• 

3. Page 4, lines 16 through 20. 
Strike: subsection (SJ in its entirety 

4. Page 6, line 17. 
Strike: "BY A UTILIZATION REVIEW AGENT AS" 
Insert: "that is made on appeal or reconsideration as provided in 

[section 6) and that is adverse to a patient or to an 
affected health care provider may not be made on a question 
relating• 

S. Page 6, lines 20 through 22. 
Strike: lines 20 through 22 in their entirety 
Insert: •a health care service without prior written findings, 

evaluation, and concurrence in the adverse determination by 
a health care professional trained in the relevant area of 
health care. Copies of the written findings, evaluation, 
and concurrence must be provided to the patient on request 
as provided in Title 33, chapter 19.• 

6. Page 6, line 23 through page 7, line 6. 
Strike: subsection (2) in its entirety 
Renumber: subsequent subsection 

610717~C.!lpd 

7. Page 7, line 7. 
Following: •determination• 

March 21, 1991 
Page 2 of 2 

Insert: •made on appeal or reconsideration, as provided in 
[section 6],• 

8. Page 7, line 9. 
Strike: "physician• 
Insert: "health care professional" 

9. Page 7, line 11. 
Strike: •physician or other• 

10. Page 7, lines 11 and 12. 
Strike: ", as the case may be," 

11. Page 8, line 6. 
Following: "has• 
Insert: "at least" 

12. Page B, line 10. 
Insert: •30• 
Insert: "60" 

13. Page 10, line 19. 
Following: line 18 
Insert: "(3) A peer review procedure conducted by a professional 

society or association of providers is exempt from the 
provisions of [sections 1 through 9]." 

HOUSE 
SA l't'I 

610717SC. Hpd 
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SENATE BILL NO. 394 

INTRODUCED BY SVRCEK, O'KEEFE, HOFFMAN, BENGTSON, KEATING, 

WALLIN, JACOBSON, FRANKLIN, B. BROWN, CRIPPEN, RUSSELL, 

BROOKE, D. BROWN 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REGULATE THE CONDUCT 

OF UTILIZATION REVIEWS BY HEALTH INSURERS AND OTHER 

THIRD-PARTY PAYORS; TO PROHIBIT A PERSON FROM CONDUCTING 

UTILIZATION REVIEWS UNLESS THE PERSON MAINTAINS WITH THE 

COMMISSIONER OF INSURANCE A UTILIZATION REVIEW PLAN: TO 

PROTECT PATIENTS AND HEALTH CARE PROVIDERS IN THE CONDUCT OF 

UTILIZATION REVIEWS BY REQUIRING CONCURRENCE OF A PHYS¼€¼AN 

HEALTH CARE PROFESSIONAL IN A DETERMINATION RELATING TO THE 

NECESSITY OR APPROPRIATENESS OF HEALTH CARE SERVICES 

RENDERED TO A PATIENT; 'f0-PR0Y¼0B-A-PRBSHMPT¼0N-0P-MBBf€Ab 

NB€BSSfTY-0P-Hl!AbTB-eARB-SBRY¼€BS-¼P-AN-fNS8RBB-PBRS0N-tS-¼N 

NBBB-0P-fMMHB¼ATB-ABM¼SSf0N-'f0-A-Hl!AbTH--€ARB--PA€fbfTYT TO 

PROVIDE FOR THE APPEAL OF AN ADVERSE DECISION RESULTING FROM 

A UTILIZATION REVIEW; AND TO AUTHORIZE THE COMMISSIONER OF 

INSURANCE TO ADOPT RULEST-AHB-PR0YfB¼H6-AN-BPPB€TfYB-BATB." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[section 8 Il reqttiP@S AUTHORIZES the commissioner of 

insurance to adopt rules for the purpose of implementing 

~·-··cauno, 
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[sections 1 through ¼8 !l• 

It is the intent of the legislature 

SB 0394/04 

that the 

commissioner of insurance adopt rules necessary for the 

regulation of utilization reviews in this state. Rules 

adopted by the commissioner may include but are not limited 

to rules providing for: 

t±t--t~e-per£ermanee-e£-uti¼¼zatien-re•iew-aetivities; 

tit--precedttres-Eor-reeenstderation-or-appea½-eE-adTerse 

deeis±o"s-restt½tin~-£rem-ttti¼izatien-reviews; 

t3t1..ll information ta be included in the utilization 

review plan required in [section 3]; 

t4till utilization 

procedures; and 

review criteria, standards, and 

tStill the protection of the confidentiality of medical 

records used in the course of utilization reviews. 

Rules adopted by the commissioner of insurance must be 

consistent with the purposes of this bill as stated in 

[section 1} and must supplement the provisions of [sections 

1 through ½9 ~I-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The legislature finds 

and declares that it is the purpose of [sections l through 

±e ~l to: 

(1) promote the delivery of quality health care in a 
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cost-effective manner; 

(2) foster greater coordination between health care 

providers, third-party payors, and others who 

utilization review activities; 

conduct 

(3) ensure access to health care services; and 

( 4) protect patients, employers, and health care 

providers by ensuring that utilization review activities 

result in informed decisions on the appropriateness of 

medical care made by those best qualified to be involved in 

the utilization review process. 

NEW SECTION. Section 2. Def in it ions. As used in 

[sections l through iB ii the following definitions apply: 

( l) "Commissioner" means the commissioner of insurance 

provided for in 2-15-1903. 

(2) "Health ca['e provider" means a person, corporation, 

facility, or institution licensed by the state to provide or 

otherwise lawfully providing health care services, including 

but not limited to: 

(a) a physician, health care facility as defined in 

50-5-101, osteopath, dentist, nurse, optometrist, 

chiropractor, podiatrist, physical therapist, psychologist, 

licensed social worker, speech pathologist, audiologist, 

certified chemical dependency counselor, or licensed 

professional counselo~; AND 

(b) an officer, employee, or agent of a person 
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described in subsection (2)(a) acting in the course and 

scope of employment7-and 

tct--aft-ageftey-reia~ee-~e-er-sttppert¼•e-of--hea¼th--care 

services. 

(]) "Health care services" means the health care and 

services provided by health care providers, including 

drugs, medicines, ambulance services, and other therapeutic 

and rehabilitative services and supplies. 

(4) "Utilization review 11 means a system for review of 

health care services for a patient to determine the 

necessity or appropriateness of services, whether that 

review is prospective, concurrent, or retrospective, when 

the review will be utilized directly or indirectly in order 

to determine whether the health care services will be paid, 

covered, or provided. UTILIZATION REVIEW DOES NOT INCLUDE 

ROUTINE CLAIM ADMINISTRATION OR DETERMINATION THAT DOES NOT 

INCLUDE DETERMINATIONS OF MEDICAL NECESSITY OR 

APPROPRIATENESS. 

t5t--•HT!b!SAT!0N-RBV!BW-ASBNT•-MBANS-A-PBRS6N-0R-BNTfT¥ 

PBRP0RM!N8--HTfbf!ATf8N--RBVfl!W--EMBBPT--AN--A8EN€¥--0P--THB 

PB0ERAb--88VBRNMBNT--8R--AN--ASBNT--ABTfN8--0N-BEHAbP-0P-THB 

PEBERAb-88VBRNMENT-T8-THB--BMTBNT--THB--A8BNT--fS--PR0Vf9IN8 

SERVfEBS-'l'8-THB-PEBBRAb-80YERNMENTT 

NEW SECTION. Section 3. Utilization review plan. A 

person may not conduct a utilization review of health care 

-4- SB 394 
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services provided or to be provided to a patient covered 

under a contract or plan for health care services issued in 

this state unless that person, at all times, maintains with 

the commissioner a current utilization review plan that 

includes: 

(1) a description of review criteria, standards, and 

procedures to be used in evaluating proposed or delivered 

health care services that, to the extent possible, must; 

(a) be based on nationally recognized criteria, 

standards, and procedures; 

(b) reflect community standards of care, EXCEPT THAT A 

UTILIZATION REVIEW PLAN FOR HEALTH CARE SERVICES UNDER THE 

GENERAL RELIEF MEDICAL ASSISTANCE OR MEDICAID PROGRAMS 

PROVIDED FOR IN TITLE 53 NEED NOT REFLECT COMMUNITY 

STANDARDS OF CARE: 

(c) ensure quality of care; and 

(d) ensure access to needed health care services; 

(2) the provisions by which patients or providers may 

seek reconsideration or appeal of adverse decisions by the 

person conducting the utilization review; 

(3) the type and qualifications of the personnel either 

employed or under contract to perform the utilization 

review; 

(4) policies 

representative of 

and 

the 

procedures to 

person conducting 

-5-
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review is reasonably accessible to patients and health care 

providers at all times: 

(5) policies and procedures to ensure compliance with 

all applicable state and federal laws to protect the 

confidentiality of individual medical records; 

(6) a copy of the materials designed to inform 

applicable patients and health care providers of the 

requirements of the utilization review plan; AND 

tYt--a--¼¼st--eE--the--persons--or-ent±t±es-fer-wftcm-the 

per~en-i~-perierm¼ng-~t¼¼¼~e~ieft-~ev¼ew9-in-th¼9-9tate~-a~d 

tBtill any other information as may be required by the 

commissioner that is necessary to implement [sections 1 

through i:8 ~ J • 

NEW SECTION. Section 4. Conduct of utilization review. 

A program of utilization review with regard to health care 

services provided or to be provided in this state must 

comply with the following: 

(l) A determination adverse--to--a--patient--er--~e--en 

affeeted--hea¼~k-ea~e-prev¼der-may-net-be-meee-en-a-qtte9t¼on 

rels~±ng 8¥-A-H~lblSA~l8N-REVIEW-A6EN~-AS TBAT IS MADE ON 

APPEAL OR RECONSIDERATION AS PROVIDED IN [SECTION 6] AND 

TBAT IS ADVERSE TO A PATIENT OR TO AN AFFECTED HEALTH CARE 

PROVIDER MAY NOT BE MADE ON A QUESTION RELATING to the 

necessity or appropriateness ~or--~--"ee±ek--eare--~er~±ce 

withoat--pr±or--e~a±~ation--and--eonc~rrenee--in-tke-ad~er~e 
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de~e~ainaeien OF AN-ABMfSSf8N7-SBRVfeB7-8R-PReeeeeRE-M8S~-BE 

REVfl!WBB-eR--BE'fERMfNBB--fN--AeeeRBANeE--Wf~H--S~ANBARBS--eR 

66fBB~fNBS--APPR8VBB by--s-physician~ A HEALTH CARE SERVICE 

WITHOUT PRIOR li!IITTEN FINDINGS, EVALUATION, AND CONCURRENCE 

IN THE ADVERSE DETERMINATION BY A HEALTH CARE PROFESSIONAL 

TRAINED IN THE RELEVANT AREA OF HEALTH CARE. COPIES OF THE 

WRITTEN FINDINGS, EVALUATION, AND CONCURRENCE MUST BE 

PROVIDED TO THE PATIENT ON REQUEST AS PROVIDED IN TITLE 33, 

CHAPTER 19. 

tit--A--determiftat±eft--regarding--health--eare--ser¥iees 

rendered-er-ta-be-rendered-to-a-patient-that-may-restt¼t-in-a 

~@~½ei---e~---th¼~d-par~y---reimettrsemeft~--er--a--ftenia¼--ef 

preeert¼fieatien-Eer-the-serv¼ce-m~st--inelttde--the--written 

eva¼cation7-£indings7-and-eonettrrenee-ef-a-physic±an-trained 

±n--the--re¼evant--speeialty--or-stt~speeia¼ty ARBA-8P-HBAb~H 

eARB to-ma~e-it-a-£±nal-determinatien-that-the--heelth--eare 

ser•iee--rendered--or--te--be--rendered--was,--is,-or-rnay-be 

mediea¼¼y-±nappropriate• 

Htill A determination MADE ON APPEAL OR 

RECONSIDERATION, AS__!'ROVIDEp_JB_ [SECTION 6], that health 

care services rendered or to be rendered are medically 

inappropriate may not be made unless the ~ftys¼e¼en HEALTH 

CARE PROFESSIONAL performing the utilization review has 

censttle~d MADE A REASONABLE ATTEMPT TO CONSULT with the 

patient's attending phys~e~e"-er-e~her health care provider; 
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as---ehe---ease---may---be, concerning the necessity or 

appropriateness of the health care service. 

NSW-SBe~reN.--seehen-S•--Presampt¼on-----of-----med±eai 

neeessity.-££-a-¼ieeneed-phyeieian-eertifies-in--vritin~--to 

an--insarer-within-~%-hottrs-0£-an-admission-that-the-insttred 

person-adm±tted-wae-±n-need-of-±llUlled±ate-eare--in--a--hea¼th 

eare--fae±¼ity7 --the-eerti£ieatien-eenstitates-a-presttmption 

0£-the-medieal-neeessity-0£-the-admission.-~o-oyereome--this 

presttmpt±onT-the-entity-reqaest±ng-the-ati¼izat±on-re•iew-or 

the--pereen--eondttetin~-the-at±¼±9at±on-re•±ew-sha¼¼-show-by 

elear-and-eonYineing-evidenee-that-the-aazftitted--person--was 

net-in-need-ef-immediate-eare-in-the-health-eare-£eei¼ity. 

NEW SECTION. SECTION 5. COMMISSIONER NOT TO APPROVE OR 

DISAPPROVE PLANS. NOTHING IN (SECTIONS 1 THROUGH 9) MAY BE 

CONSTRUED AS AUTHORIZING THE COMMISSIONER TO APPROVE OR 

DISAPPROVE A UTILIZATION REVIEW PLAN REQUIRED__!_ILJSECTION 

1h 
NEW SECTION. Section 6. Appea1 and assignment of 

claim. (l) A patient or provider affected by an adverse 

decision has AT LEAST 30 days in which to appeal or seek 

reconsideration of the adverse decision by the person 

conducting the utilization review. 

( 2) A final decision on appeal or reconsideration must 

be made within 38 60 days of receipt of the ALL RELEVANT 

medical records by the person conducting the utilization 
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review and--not-%ess-than-68-days-£o¼¼ewing-t~e-reqttest-rer 

appeal-er-reeensi~eratieno 

t3t--Hotwithstanding--any--proY±sten--te--the---eontrary 

eontained--in--a--eontraet--or-p¼an-£or-hea¼th-eare-bene£±ts 

isstted--after---~tt¼y-t;---¼99¼;---following---denial---after 

tttili~atien-review-anO-appeal-or-reeonsideration-as-previded 

in--this--seetion,--a--e¼aim-for-heaith-eare-benefits-may-be 

assigned-to-the-hea¼th-eare-pro•ider-by-the-eovered-persen. 

New-see~±8No--Seetion-~o--Persons-eonsidered-engaged--±n 

pract±ee--of--medieineT--A-physieian-who-reviews-hea¼th-eare 

serviees-provided-or--to--be--provided--in--this--~tste--for 

ttt¼¼¼zatien--review--pttrpeses-is-eensi~ered-te-8e-engaged-in 

the-praet¼ee-of-medicine-under-~it¼e-3i7-ehapter-3T 

NEW SECTION. Section 7. Comaissioner to adopt rules. 

The commissioner 9haU HA'i adopt rules for the 

implementation of [sections 1 through te ~], including but 

not limited to rules providing for: 

tit--the-per£ormanee-ot-ut¼¼iration-review-aetiv±ties~ 

fit--proeedttres-£er-reeonsideration-or-appeal-o£-adverse 

decisions-resu¼ting-trom-ttti¼iration-re•iews; 

t3till information to be included in the utilization 

review plan required in (section 3]; 

t+till utilization 

procedures; and 

review criteria, standards, and 

t5till the protection of the confidentiality of medical 
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records used in the course of utilization reviews. 

NEW SECTION. Section 8. Preemption of federal law. If 

any provision of [sections l through ¼0 ~] is preempted OR 

DUPLICATED by federal law or regulations as applied to any 

specific health care service, then the provision of 

[sections 1 through i8 ~] that is preempted OR DUPLICATED by 

federal law or regulations does not apply to that health 

care service but only to the extent of the preemption OR 

DUPLICATION. 

NEW SECTION. Section 9. Application of act 

ezemptions. (l) The provisions of (sections 1 through 18 ~] 

apply to a person or entity performing utilization reviews 

who is, or is affiliated with, under contract with, or 

acting on behalf of; 

(a) a Montana business entity; or 

lb) a third party that provides or administers health 

care benefits to citizens of this state including: 

(i) a health insurer, nonprofit health service plan, 

health service corporation, employees 1 health and welfare 

fund, or preferred provider organization authorized to offer 

health insurance policies or contracts: 

(ii) a health maintenance organization issued a 

certificate of authority in accordance with Title 33, 

chapter J:; vr 

(iii) a state agency. 

-10- SB 394 
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1 (2) A general in-house utilization review for a health 

2 care provider, INCLUDING AN IN-HOUSE UTILIZATION REVIEW THAT 

3 IS CONDUCTED BY OR FOR A LONG-TERM CARE FACILITY AND THAT IS 

4 REQUIRED BY MEDICARE OR MEDICAID REGULATIONS, is exempt from 

5 the provisions of [sections 1 through t8 ~] as long as the 

6 review does not DIRECTLY result in the approval or denial of 

7 payment for health care services for a particular case. 

8 (3) A PEER REVIEW PROCEDURE CONDUCTED BY A PROFESSIONAL 

9 SOCIETY OR ASSOCIATION OF PROVIDERS IS EXEMPT FROM THE 

10 PROVISIONS OF [SECTIONS 1 THROUGH 9]. 

11 NEW SECTION. Section 10. Codification instruction .. 

12 {Sections l through ¼9 il are intended to be codified as an 

13 integral part of Title 33, and the provisions of Title 33 

14 apply to [sections l through ¼Q il-

15 NBW-seeT¼eN.--s~c~ien-¼ZT--Err@eeive-daeeT-t~hie-8eti-ie 

16 effeet¼•e-aa¼y-¼7-¼99¼7 

-End-
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