SENATE BILL NO. 386
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subsection (7)., is adversely affected,

(4) During the term of the original tempcrary change
authorization, the department may modify or revoke its
authorization £for a temporary change if it determines that
the right of an appropriator, other than an appropriator
described in subsection (7), is adversely affected.

(5) The priority of apprapriation for a temporary
change in appropriaticn right is the same as the priority of
appropriation of the right that is temporarily changed.

(6) Neither a change in appropriation right nor any
other authorization right is required for reversion of the
appropriation right to the permanent purpose, place of use,
point of diversion, or place of storage after the period for
which a temporary change was authorized expires.

(7) A person issued a water use permit with a priority
of appropriation after the date of filing of an application
for a temporary change in appropriation right wunder this
section may not object to the exercise of the temporary
change according to its terms, the renewal of the
authorization for the temporary change, or the reversion of
the appropriation right to its permanent purpose, place of
use, point of diversion, or place of storage. Persons
described in this subsection must be notified of the
existence of any temporary change authorizations £from the

same source of supply.
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{8) If a water right for which a temporary change has
been approved is transferred as an appurtenance of real
property, the temporary change remains in effect unless
another change in appropriaticon right is authorized by the
department.

Section 2. section B5-2-404, MCA, is amended to read:

"85-2-404. (Temporary) Abandonment of appropriation
right. (1) If an appropriator ceases to use all or a part of
his appropriation right with the intention of wholly or
partially abandoning the right or if he ceases using his
appropriation right according to its terms and conditions
with the intentien of not complying with those terms and
conditions, the appropriation right shall, to that extent,
be considered abandoned and shall immediately expire.

(2) If an appropriator ceases to use all or part of his
appropriation right or ceases using his appropriation right
according teo its terms and conditions for a period of 10
successive years and there was water available for his use,
there is a prima facie presumption that the appropriator has
abandoned his right in whole or for the part not used.

{(3) If an appropriator ceases to use all or part of his
appropriation right because the land to which the water is
applied to a beneficial use is contracted under a state or
tederal conservation set-aside program:

{a) the set-aside and resulting reduction in use of the
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appropriaticon right does not represent an intent by the
appropriator to wholly or partially abandon the
appropriation right or to not comply with the terms and
conditions attached to the right; and

{b) the period of nonuse that occurs for part or all of
the appropriation right as a result of the contract may not
create or may not be added to any previous period of nonuse
to create a prima facie presumption of abandonment.

{4) The lease of an existing right pursuant to 85-2-436

dees or the temporary change pursuant to [section 1] does

not constitute an abandonment by--the--teassr or serve as
evidence that could be used to establish an abandonment by
the-tezsar of any part of the right.

(5) Subsections {1) and (2) do not apply to existing
rights until they have been determined in accordance with
part 2 of this chapter. (Terminates June 30, 1993--sec. 11,
Ch. 658, L. 198%.)

85-2-404, (Effective July 1, 1993) Abandonment of
appropriation right. (1) If an appropriator ceases to use
all or a part of his appropriation right with the intention
of wholly or partially abandoning the right or if he ceases
using his appropriation right according to its terms and
conditions with the intention of not complying with those
terms and conditions, the appropriation right shall, to that

extent, be deemed considered abandoned and shall immediately
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expire.

{(2) If an appropriateor ceases to use all or part of his
appropriation right or ceases using his appropriation right
according to its terms and conditions for a period of 16
successive years and there was water available for his use,
there shall be a prima facie presumption that the
appropriator has abandoned his right in whole or for the
part not used.

{3) If an appropriator ceases tc use all or part of his
appropriation right because the land to which the water is
applied to a beneficial use is contracted under a state or
federal conservation set-aside program:

{a) the set-aside and resulting reduction in use of the
appropriation right does not represent an intent by the
appropriator to wholly or partially abandon the
appropriation right or to not comply with the terms and
conditions attached to the right; and

(b)) the period of nonuse that occurs Eor part or all of
the appropriation right as a result of the contract may not
create or may not be added to any previous period of nonuse
to create a prima faclie presumption of abandonment.

{4) A temporary change pursuant to [section 1] does not

constitute an abandonment or serve as evidence that could be

used to establish an abandenment of anv part of the right,

t4¥(5) Subsections (1) and (2) do not apply to existing

-6~
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rights until they have been determined in accordance with
part 2 of this chapter.”

NEW SECTION. Section 3. cCodification instruction.
[Section 1] is intended toc be codified as an integral part
of Title 85, chapter 2, part 4, and the provisions of Title
85, chapter 2, part 4, apply to [sectien 1}.

-End-



STATE OF M.ONTA.NA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0386, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

This bill clarifies that a water right may be temporarily changed,

ASSUMPTIONS:

Department of Natural

This bill merely clarifies the statute with respect to temporary changes in water rights.

espources and Conservation:

By clarifying the statute,

however, there is likely to be an increase in the number of applications for change in appropriation rights that DNRC will

receive.

One
The
The
The
The
The

O~ W

There will be an additional 5 temporary applications per year.
Objections will be received on 2 of the applications.

application with objections will proceed to a contested-case hearing.
administratively process one change application is $300.
address and handle objections for each application is $500.

DNRC
DNRC
DNRC
DNRC
DNRC

costs to
costs to
costs to
collects
costs to

hold one contested-case hearing is $2,000.

550 for each change application in appropriation right.
adopt and publish administrative rules to implement this legislation will be $1,500 for FY92 only.

Department of Fish, Wildlife. and Psrks:

9, Any increased responsibilities would be handled by current staff.

FISCAL IMPACT:
epartment o

Natural Reso es a Conservation:

FY 92 FY 93
re W Proposed Law Difference Current Law Proposed law Dif ence
Expenditures: .
Operating Costs 0 6,000 6,000 0 4,500 4,500
Funding:
General Fund 0 5,750 5,750 0 4,250 4,250
Water Rights (02) 0 250 250 0 250 250
Total 0 6,000 6,000 0 4,500 4,500
Revenues:
Water Rights ) 0 250 250 Q 250 250
. zZ-/8-2/ 255
ROD SUNDSTED, BUDGET DIRECTOR DATE ESTHER G. BENGTSON,/ PRIMARY SPONSOR /’ DATE

0ffice of Budget and Program Planning

Fiscal Mote for SB0O386

as_introduced

B 386
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1 1 affected. Thus, water can be reallocated for optimum
2 INT%PDUCED BY 2 beneficial use and the maximum economic and social
3 e? Joe C ‘REQUEST OF THE GOVERNOR ldzzd'lw/ 3 prosperity of all Montana citizens.

.t flosamecr 4

5 A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A WATER 5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

6 RIGHT MAY BE TEMPORARILY CHANGED; AND AMENDING SECTION 6 NEW SECTION. Section 1. Temporary changes in
7 85-2-404, MCA." 7 appropriation right. (1) An appropriator may not make a
8 8 temporary change 1in appropriation right for his use or
9 STATEMENT OF INTENT 9 another's use except with department approval in accordance
10 It is the declared policy of the state in 85-1-101 that 10 with 85-2-402 and this section.

11 water resources be put to optimum beneficial use to secure 1 (2) A temporary change in appropriation right may be
12 maximum eccnomic and social prosperity for its citizens. The 12 approved for a period not to exceed 10 years. A temporary
13 legislature recognizes that water supplies are limited and 13 change in appropriation right may be approved for
14 vary from year to year. As water supplies become fully 14 consecutive or intermittent use.

15 appropriated, the reallocation of some water may be 15 (3) An authorization fer a temporary change in
16 necessary to meet changing economic and social needs. 16 appropriation right may be renewed by the department for a
17 The appropriate means of reallecating water among 17 period not to exceed 10 years. Renewal of an authorization
18 competing demands is with the voluntary approval of water 18 for a temporary change in appropriation right requires
19 right holders. With sufficient innovation and economic 19 application to the department by the appropriator. Upon
20 incentives, water can be reallocated voluntarily, without 20 application, the department shall notify other appropriators
2t loss of appropriation rights, and to the profit of prior 21 potentially affected by the renewal and shall allow 30 days
22 appropriators, through the temporary change of water rights 22 for submission of new evidence of adverse effects to other
23 in anticipation of periods Of water scarcity. This 23 water rights. A temporary change authorization may not be
24 legislation clarifies that these types of arrangements are 24 renewed by the department if it determines that the right of
25 allowed, except when other appropriators might be adversely 25 an appropriator, other than an appropriator described in
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=1}

("= I -~ B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0905/01

subsection (7), is adversely affected.

(4) During the term of the original temporary change
authorization, the department may modify or revoke its
authorization for a temporary change if it determines that
the right of an appropriator, other than an appropriator
described in subsection (7), is adversely affected.

(5) The priority of appropriation for a temporary
change in appropriation right is the same as the priority of
appropriation of the right that is temporarily changed.

{6) MNeither a <change in appropriation right nor any
other authorization right is required for reversion of the
appropriation right to the permanent purpose, place of use,
point of diversion, or place of storage after the period for
which a temporary change was authorized expires.

{7) A person issued a water use permit with a priority
of appropriation after the date of filing of an application
for a temporary change in appropriation right under this
section may not abject to the exercise of the temporary
change according to its terms, the renewal of the
authorization Ffor the temporary change, or the reversion of
the appropriation right to its permanent purpose, place of
use, point of diversion, or place of storage. Persons
described in this subsection must be notified of the
existence of any temporary change authcorizations from the

same source of supply.
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18) If a water right for which a temporary change has
been approved is transferred as an appurtenance of real
property, the temporary change remains in effect unless
another change in appropriation right is authorized by the
department.

Section 2. Section 85-2-404, MCA, is amended to read:

*85-2-404. (Temporary) Abandonment of appropriation
right. {1) If an appropriator ceases to use all or a part of
his appropriation right with the intention of wholly or
partially abandoning the right or if he ceases using his
appropriation right according to its terms and conditions
with the intention of not complying with those terms and
conditions, the appropriation right shall, to that extent,
be considered abandoned and shall immediately expire.

(2) If an appropriator ceases to use all or part of his
appropriation right or ceases uaing his appropriation right
according to its terms and conditions for a period of 10
successive years and there was water available for his use,
there is a prima facie presumption that the appropriator has
abandoned his right in whole or for the part not used.

(3) 1If an appropriator ceases to use all or part of his
appropriation right because the land to which the water is
applied to a beneficial use is contracted under a4 state or
federal conservation set-aside program:

(a) the set-aside and resulting reduction in use of the

.
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appropriation right does not represent an intent by the
appropriator to wholly or partially abandon the
appropriation right or te not comply with the terms and
conditions attached to the right; and

(b) the period of nonuse that occurs for part or all of
the appropriation right as a result of the contract may not
create or may nct be added to any previcus period of nonuse
to create a prima facie presumption of abandonment.

{4) The lease of an existing right pursuant to 85-2-436

dees or the temporary change pursuant to [section 1] does

not constitute an abandonment by-—-the--iesser or serve as
evidence that could be used to establish an abandonment by
the-tessor of any part of the right.

{5) Subsections (1) and (2) do not apply to existing
rights until they have been determined in accordance with
part 2 of this chapter. (Terminates June 30, 1993--sec. 11,
Ch. &58, L. 1989.)

B85-2-404. (Effective July 1, 1993) Abandonment of
appropriation right. (1) If an appropriator ceases to use
all or a part of his appropriation right with the intention
of wholly or partially abandoning the right or if he ceases
using his appropriation right according to its terms and
conditions with the intention of not complying with those
terms and conditions, the appropriation right shall, to that

extent, be deemed considered abandoned and shall immediately
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expire.

{2) IE an appropriator ceases to use all or part of his
appropriation right or ceases using his appropriation right
according to its terms and conditions for a period of 10
successive vyears and there was water available for his use,
there shall be a prima facie presumption that the
appropriator has abandoned his right in whole or for the
part not used.

{3) If an appropriator ceases to use all or part of his
appropriation right because the land to which the water is
applied to a beneficial use is contracted under a state or
federal conservation set-aside program:

{a) the set-aside and resulting reduction in use of the
appropriation right does nct represent an intent by the
appropriator to wholly or partially abandon the
appropriation right or to not comply with the terms and
conditions attached toc the right; and

{b) the period of nonuse that occurs for part or all of
the appropriation right as a result of the contract may not
create or may not be added to any previous period of nonuse
to create a prima facie presumption of abandonment.

{4) A temporary change pursuant to {section 1] does not

constitute an abandonment or serve as evidence that could be

used to establish an abandenment of any part of the right.

t44{5) Subsections (1) and {2) do not apply to existing

-6
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rights until they have been determined in accordance with
part 2 of this chapter."

NEW SECTION. Section 3. codification instruction.
[Section 1} is intended to be codified as an integral part
oF Title 85, chapter 2, part 4, and the provisions of Title
85, chapter 2, part 4, apply to [section 1].

-Bnd-
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A BILL FOR AN ACT ENTITLED: “AN ACT CLARIFYING THAT A WATER

RIGHT MAY BE TEMPORARILY CHANGED; AND AMENDING SECTION

85-2-404, MCA."

STATEMENT OF INTENT

1t is the declared policy of the state in B5-1-101 that
water resources be put to optimum beneficial use to secure
maximum economic and social prosperity for its citizens. The
legislature recognizes that water supplies are limited and
vary from year to year. BAs water supplies become fully
appropriated, the reallocation of some water may be
necessary to meet changing economic and social needs.

The appropriate means of reallocating water among
competing demands is with the veluntary approval of water
right holders. With sufficient innovation and economic
incentives, water can be reallocated voluntarily, without
loss of appropriation rights, and to the profit of prior
appropriators, through the temporary change of water rights
in anticipation of periods of water scarcity. This
legislation clarifies that these types of arrangements are

allowed, except when other appropriators might be adversely

lkgzw""wwm'“Wd

LC 0905/01

There'are no changes in this bill,
and will not be reprinted. Please

refer to yellow copy for complete
text.

THIRD READING
SO 26
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SENATE BILL NO. 386
INTRODUCED BY BENGTSON, GROSFIELD, T. BECK, BLAYLOCK,
M. HANSON, WEEDING, KIMBERLEY, PINSONEAULT

BY REQUEST OF THE GOVERNOR

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A WATER
RIGHT MAY BE TEMPORARILY CHANGED:; AND AMENDING SECTION

85-2-404, MCA."

STATEMENT OF INTENT

It is the declared policy of the state in 85-1-101 that
water resources be put to optimum beneficial use to secure
maximum economic and social prosperity Eor its citizens. The
legislature recognizes that water supplies are limited and
vary from year to year. As water supplies become Eully
appropriated, the reallocation of some water may be
necessary te meet changing economic and social needs.

The appropriate means of reallocating water among
competing demands is with the voluntary approval of water
right holders. With sufficient innovation and economic
incentives, water can be reallocated voluntarily, without
loss of appropriation rights, and to the profit of prior
appropriators, through the temporary change of water rights
in anticipation of pericods of water scarcity. This

legislation clarifies that these types of arrangements are
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allowed, except when cther appropriators might be adversely
affected. Thus, water can be reallocated for optimum
beneficial use and the maximum economic and social

prosperity of all Montana citizens.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Temporary changes in
appropriation right. {l1) An appropriator may not make a
temporary change in appropriation right for his use or
another's use except with department approval in accordance
with 85-2-402 and this section.

{2} A temporary change in appropriation right may be
approved for a period not to exceed 10 years., A temporary
change in appropriatiocn right may be approved for
consecutive or intermittent use.

(3) An authorization for a temporary change in
appropriation right may be renewed by the department for a
period not to exceed 10 years. Renewal of an autherization
for a temporary change in appropriation right reguires
application to the department by the appropriator. Upon
application, the department shall notify other appropriators
potentially affected by the renewal and shall allow 30 days
for submission of new evidence of adverse effects tc other
water rights. A ‘temporary change authsrization may not be

renewed by the department if it determines that the right of

-2- SB 386
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an appropriator, other than an appropriator described in
subgection (7), ls adversely affected.

(4) During the term of the original temporary change
authorization, the department may modify or revoke its
authorization for a temporary change if it determines that
the right of an appropriator, other than an appropriator
described in subsection (7), is adversely affected.

{5) The priority of appropriation for a temporary
change in appropriation right is the same as the priority of
appropriation of the right that is temporarily changed.

(6) Neither a rhange in appropriation right nor any
other authorization right is required for reversion of the
appropriation right to the permanent purpose, place of use,
point of diversion, or place of storage after the period for
which a temporary change was authorized expires.

{(7) A person issued a water use permit with a priority
of appropriation after the date of filing of an application
for a temporary change in appropriation right wunder this
section may not object to the exercise of the temporary
change according to 1its terms, the renewal of the
authorization for the temporary change, cr the reversion of
the appropriation right to its permanent purpose, place of
use, point of diversion, or place of storage. Persons
described in this subsection must be notified of the

existence of any temporary change authorizations Erom the

-3- SB 386
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same source of supply.

(8) IF a water right for which a temporary change has
been approved is transferred as an appurtenance of real
property, the temporary change remains in effect unless
ancther change in appropriation right is authorized by the
department,

Section 2. Section 85-2-404, MCA, is amended to read:

"85-2-404. (Temporary) Abandonment of appropriation
right. (1) If an appropriator ceases to use all or a part of
his appropriation right with the intention of wholly or
partially abandoning the right or if he ceases using his
appropriation right according to its terms and conditions
with the intention of not complying with those terms and
conditions, the appropriation right shall, to that extent,
be considered abandoned and shall immediately expire.

(2) If an appropriator ceases to use all or part of his
appropriation right or ceases using his appropriation right
according to its terms and conditions for a period of 10
successive years and there was water available for his use,
there is a prima facie presumption that the appropriator has
abandoned his right in whole or for the part not used.

{3) If an appropriator ceases to use all or part of his
appropriation right because the land to which the water is
applied to a beneficial use is contracted under a state or

federal conservation set-aside program:

—a- SB 386
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(a) the set-aside and resulting reduction in use of the
appropriation right does not represent an intent by the
appropriator to wholly or partially abandon the
appropriation right or to not comply with the terms and
conditions attached to the right; and

{b} the period of nonuse that occurs for part or all of
the appropriation right as a result of the contract may not
create or may not be added to any previous period of nonuse
to create a prima facie presumption of abandonment.

{4) The lease of an existing right pursuant to 85-2-436

does or the temporary change pursuant to [section 1] does

not constitute an abandonment by--the--iessesr or serve as
evidence that could be used to establish an abandonment by
the-iesssr of any part of the right.

(5) Subsections (1) and (2) do not apply to existing
rights until they have been determined in accordance with
part 2 of this chapter. {(Terminates June 30, 1393--sec. 11,
Ch. 65B, L. 1989.)

85-2-404, (Effective July 1, 1993) Abandonment of
appropriation right. (1) If an appropriator ceases to use
all or a part of his appropriation right with the intention
of wholly or partially abandoning the right or if he ceases
using his appropriation right according to its terms and
conditions with the intention of not ceomplying with those

terms and conditions, the appropriation right shall, to that
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extent, be deemed considered abandoned and shall immediately
expire.

{2) 1If an appropriator ceases to use all or part of his
appropriation right or ceases using his appropriation right
according to its terms arnd conditions for a period of 10
successive years and there was water available for his use,
there shall be a prima facie presumption that the
appropriator has abandoned his right in whole or for the
part not used.

{3) 1If an appropriator ceases to use all or part of his
appropriation right because the land to which the water is
applied to a beneficial use is contracted under a state or
federal conservation set-aside program:

(a) the set-aside and resulting reduction in use of the
appropriation right does not represent an intent by the
appropriator to wholly or partially abandon the
appropriation right or to not comply with the terms and
conditions attached to the right; and

(b) the period of nonuse that occurs for part or all of
the appreopriation right as a result of the contract may not
create or may not be added to any previous periocd of nonuse
to create a prima facie presumption of abandonment.

(4) A temporary change pursuant to [section 1] does not

constitute an abandonment or serve as evidence that cculd be

used to establish an abandonment of any part of the right.
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¢43{5) Subsections (1) and (2) do not apply to existing
rights until they have been determined in accordance with

part 2 of this chapter.”

NEW SECTION. Secttion 3, cCodification instruction.

[Section 1] is intended to be codified as an integral part
of Title 85, chapter 2, part 4, and the provisions of Title
85, chapter 2, part 4, apply to [section 1].

~End~
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