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Deaale s N 383

INTRODUCED BY - / f a*f( ;

BY REQUEST OF THE STATE FUND

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE CERTAIN
PROVISIOﬁS OF THE WORKERS' COMPENSATION ACT; AMENDING
SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-414,
39-71-431, 39-71-704, 39-71-741, 39-71-2311, 39-71-233%,
33-72-601, AND 39-72-602, MCA; AND REPEALING SECTION

39-71-2338, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 39-71-116, MCA, is amended to read:
"39-71-116. Definitions. Unless the context cotherwise

requires, words and phrases employed in this chapter have

the following meanings:

{l) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupaticnal Disease Act of Montana necessary o the
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) "Average weekly wage" means the mean weekly

earnings of all employees under covered employment, as
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defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whele dellar number and must be adopted by the department
pricr to July 1 of each year,

{3) "Beneficlary" means:

{a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or 1is enrolled
in an accredited apprenticeship program;

{d) an invalid <¢hild over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

(e} a parent who 1is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no Dbeneficiary, as defined in
subsections {3)ta) through (3)(d) of this section, exists);
and

(£) a brother or sister under the age of 18 years 1if
dependent upen the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiary,
as defined 1in subsections (3}(a) through {3){(e) of this

section, exists).
INTRODUCED BILL
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(4} "Casual employment” means employment not in the
usual course of trade, business, profession, or occupaticn
of the emplcoyer.

{5} "Child” includes a posthumous child, a dependent
stepchild, and a child legally adepted prior to the injury.

(8) "Days" means calendar days, unless otherwise
specified.

(7} "Department” means the department of labor and
industry.

(8) "riscal year" means the period of time between July
1 and the succeeding June 30.

(%) "Insurer" means an emplcyer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in

part 5 of this chapter.

(10) "Invalid" means one who is physicall or mentally
incapacitated.
(11) "Maximum healing"” means the statcus reached when a

worker is as far restored medically as the permanent
character of the work-related injury will permit.

(l2) "Order" means any decision, rule, direction,
reguirement, or standard of the department or any other
determinacion arrived at or decision made by the department,

(13) "Payroll"“, "annual payreoll®, or "annual payroli for
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the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shall not have operated a sufficient or any length of time
during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be
made by the department for any employer starting in business
if no average payrolls are available., This estimate is to be
adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payrcll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

{14) "Permanent partial disability" means a condition,
after a worker has reached maximum healing, in which a
WwWOrker:

(a) has a medically determined physical restricticn as
a result of an injury as defined in 39-7:-119%; and

{p} is able to return to work in the worker's job pool
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage loss, or both.

{15) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is unable
to return to work in the worker's job pool after exhausting

all coptions set forth in 39-71-1012.

-4-
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(16} The term “physician" includes “"surgecn” and in
either case means one authorized by law to practice his
profession in this state.

(17) The "plant of the employer”" includes the place of
business of a third person while the employer has access to
or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

(18) "Public corporation” means the state or any county,
municipal corporation, school district, city, ecity under
commission form of government or special charter, town, or
village.

(19) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee &s the nature of the
employment will reasonably permit.

(20) "Reasonably safe tools and appliances™ are such
tools and appliances as are adapted to and are reascnably
safe for use for the particular purpose for which they are

furnished.

(21) "Temporary service contractor" means any person,

firm, associaticn, or corporaticn conducting business that

employs individuals directly for the purpose of furnishing

the services o©of theose individuals on a part-time or

temporary basigs to others.

t22¥(22) "Temporary <cotal disability" means a condition
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resulting from an injury as defined 1in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

(23) "Temporary worker" means a worker whose services

are  furnished to another on a part-time or temporary basis

to substitute for a permanent employee on leave or to meet

an _emergency or short-term workload.

t22¥(24) "Year", unless otherwise specified, means
calendar year."

Section 2. section 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. (1) “Employer" means:

tt¥(a) the state and each county, city and county, city
school district, irrigation distriet, all other districts
established by law, and all public corporations and
gquasi-public cerporations and public agencies therein angd
every Dperscn, every prime contracter, and every firm,
veluntary assoclation, and private corporation, including
any public service corporaticon and including an independent
contractor who has any person in service under any
appointment or contract of hire, expressed or implied, oral
or written, and the 1legal representative of any deceased
emplcoyer or the receiver or trustee thereof; and

t2%¥(b) any asscciation, corporation, or organization
that seeks permission and meets the requirements set by the

department by rule for a group of individual empleyers to

..6_
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operate as self-insured under plan No. 1 of this chapter.

{2) A temporary service contractor is the employer of a

temporary worker for premium and loss experience purposes.

{3) An employer defined in subsection (1) who utilizes

tae services of a temporary worker furnished by another

person, agsociation, centractor, firm, or c¢orporation, cother

than a temporary service contractor, is presumed to be the

employer for workers' compensation premium and loss

experience purposes for work performed by the worker. The

presumption may be rebutted by substantial credible evidence

of the following:

{(a) the persen, association, contractor, firm, or

corporation, other than a temporary service contractor,

furnishing the services of a temporary worker to another

retains control over all aspects of the work performed by

the worker, both at the inception of employment and during

1l phases of the work; and

() the person, association, contractor, Eirm, or

corporation, other than a temporary service contractor,

furnishing the services of a temporary worker to ancther has

obtained workers' compensation insurance in Montana both at

the inception of employment and during ail phases of the

work perfomed for the worker.

{(4) MNotwithstanding the provisicns of subsecrion (3), a

common or c¢ontract motor  ecarrier doing ousiness 1in this
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state who utilizes drivers in this state is considered the

employer, is liable for workers' compensation premiums, and

is subject to loss experience rating in this state unless:

(a) the driver in this state 1is certified as an

independent contractor as provided in 39-71-401(3); or

{b) the person, association, contractor, firm, or

corporation furnishing drivers in  this state to a motor

carrier has obtained workers' compensation insurance on the

drivers in Montana both at the inception of employment and

during all phases of the work performed."

Section 3. Section 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, and workman defined. (1)
The terms "employee", "workman", or "worker" mean:

{a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oaral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public cfficers and cofficers and members of
beards of directors of quasi-public or private corporations
while rendering actual gservice £or such corporations for
pay. Casual employees as defined by 39-71-116 are included
as employees 1if they are not otherwise covered by workers'

compensation and if an employer has elected to be bound by

-8~
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the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

(b) a recipient of general relief who is performing
work for a county of this state under the provisions cf
53-3-303 through 33-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinquency prevention or rehabilitation preogram:

(c} a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in wvocaticnal training programs as
outlined above while they are on the premises of a public
school or community cocllege.

{d) students enrclled and in attendance in programs of
vocaticnal-technical education at designated
vocational-technical centers; or

(e) an airman or other person employed as a volunteer
under &§7-2-105.

(2) (a) If the employer 1is a partnership or sole

proprietorship, such employer may elect to include as an

employee within the provisions of this chapter any member of
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such partnership or the owner of the sole proprietorship
devoting full time to the partnership or proprietorship
business.

{b} In the event of such election, the employer must
serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered and stating the
level of compensation ccverage desired by electing the
amount of wages to be reported, subject to the limitations
in subsection (2)(d). A partner or sole proprietor 1s not
considered an employee within this chapter until such notice
has been given.

(c) A change in elected wages must be in writing and is
effective at the start of the next guarter following
notification.

{d} All weekly compensation benefits must be based on
the amount of elected wages, subject to the minimum and
maximum limitations of this subsection. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than 5500 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

(3} An employee, workman, orf worker in this state whose

services are furnished oy a person, association, contractor,

firm, or corporaticn, other than a temporary service

contractor, to  an employer as defined in section 39=-71-117

-10_
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is presumed to be under the control and employment of the

employer. This presumption may be rebutted as provided in

39-71-117(4}).

{(4) For purposes of this section, an "employee,

workman, or worker in this state'” means:

(a) a resident of Montana who is employed by an

employer and whose employment duties are primarily carried

out or controlled within this state; or

(b) a nonresident of Montana whose principal emplovment

duties are conducted within this state on a regular basis

for an employer."”

Section 4. section 39-71-414, MCA, is amended to read:

"39-71-414. Subregation. (1) If an action is prosecuted
as provided for in 39-71-412 or 3%-71-413 and except as
otherwise provided in this section, the insurer is entitled
to subrogation for all compensation and benefits paid or to
be paid under the Workers' Compensation Act. The insurer's
right of subrogation is a first lien on the ¢laim, judgment,
or recavery.

(2) (a) If the injured employee intends to institute
the third party action, he shall give the insurer reasonable
notice of his intention to institute the action,

(b) The injured employee may request that the insurer
pay 4 proporticonate share of the reasonable cost of the

action, including attorneys' fees.
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(¢} The insurer may elect not to participate in the
cost of the action. If this election is made, the insurer
waives 50% of its subrogation rights granted by this
section.

(d) If the injured employee or the employee's personal
representative institutes the action, the employee is
entitled to at least cne-third of the amount recovered by
judgment or settlement less a proportionate share of
reasonable costs, including attorneys' fees, if the amount
of recovery is insufficlent t¢ provide the employee with
that amount after payment of subrogatien.

{3) If an injured employee refuses or fails to
institute the third party action within 1 year from the date
of injury, the insurer may institute the action in the name
of the employee and for the employee's benefit or that of
the employee's personal representative. If the insurer
institutes the action, it shall pay to the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to be paid under the Workers'
Compensation Act rafte: the insurer's reasonable costs,
inciuding attorneys' fees for prosecuting the action, have
been deducted from the recovery.

(4} An insurer may enter into compromise agreements in
settlement of subrogation rights.

(5) If-—-the-—-ameunt--of-compensation-and-octher~benefits

-12~,



10
il
12
13
14
15
16
17
is
13
20
21
22
23
24

25

LC 1960/01

payabite-under-the-Workers!-Compensaticn-Act-—have--not--been
futty——derermined--ap-—the-time-the-empltoyee;-the-empioyeets
hetrs-or——personai--representativesy--sr--the—-insurer——have
settied--in--any--manner--the-actiton-as-provided-for-in-thss
sectionr-the-department-shati-determine-what--praopertion——of
the--settiement--shaii-—be--aliocated-under-subrogatien=—-Fhe
departmentis—determination-may-be-appeated-to--the--workerst

compensation--judge Regardiess of whether the amount of

compensaticn and other benefits payable under the Workers'

Compensation Act have been fully determined, the insurer and

the claimant's heirs or personal representative may

stipulate the proportion of the third party settlement to be

allocated under subrogation. Upon review and approval by the

department, the agreement constitutes a compromise

settlement of the issue of subrogation and may not be

reopened by the department.

(6) (a) The insurer is entitled to full subrogation
rights under this section, even though the claimant is able
to demonstrate damages in excess of the workers®
compensation benefits and the third-party recovery combined.
The insurer may subrogate against the entire settlement or
award of a third party claim brought by the claimant or his
personal representative, without regard to the nature of the
damages.

{b) 1If no survival action exists and the parties reach
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4 settlement of a wrongful death claim without apportionment
of damages by a court or jury, the insurer may subrogate
4gainst the entire settlement amount, without regard to the
parties’' apportionment of the damages, unless the insurer is
a party to the settlement agreement."

Section 5. Ssection 39-71-431, MCA, is amended to read:

"39-71-431. Assigned risk plan. (1) Following the date
on which the provisions of 39-71-2311 through 39-71-23207
and 339-71-23377-and-39-71-2338 are implemented but no later
than December 31, 1990, the commissioner of the department
cf labor and industry may order the establishment of and
administer a plan to equitably apportion among the state
fund, plan No. 3, and private insurers, plan No. 2, the
coverage required by this chapter for employers who are
unable to procure coverage through ordinary methods., In
determining whether to order an assigned risk plan to be
established, the commissioner shall consider the effect a
Plan would have on the availability of workers® compensation
insurance and the need to provide competitive workers'
compensation premium rates for employers in this state. IF
the commissioner orders the establishment of an assigned
risk plan, it may not take effect until at least 6 months
following the commissioner's order creating the plan.

{2) All plan No. 2 insurers and the state fund shall

subscribe to and participate in the assigned risk plan.
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(3) If an insurer refuses to accept its equitable
apportionment under the assigned risk plan, the commissioner
of insurance may suspend or revoke the insurer's authority
to issue workers' compensation insurance policies in this
state.

(4) If an assigned risk plan is established and in
effect, the state fund, plan No. 3, is not reguired to
insure any employer in this state requesting coverage, and
it may refuse coverage for an employer, except for a state
agency.

{5) If an assigned risk plan is established and in
effect, an employer who is refused the coverage required by
this chapter by the state fund, plan No. 3, and by at least
two private insurers, plan No. 2, may be assigned coverage
by the commissioner under the assigned risk plan pursuant to
the procedure established by the commissioner for the
eguitable apportionment of coverage.®

Section 6. Section 35-71-704, MCA, is amended to read:

"39-71-704. Payment of medical, hospital, and related
gervices -- fee schedules and hospital rates. (1) In
addition to the compensation provided by this chapter and as
an additional benefit separate and apart from compensation,
the fellowing must be furnished:

fa} After the happening of the injury, the insurer

shall furnish, without limitation as to length of time or
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dollar amount, reasonable services by a physician or
surgecn, reascnable hospital services and medicines when
needed, and such other treatment as may be approved by the
department for the injuries sustained.

(b) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses, prescription
hearing aids, and dentures that are damaged or lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment.

(c) The insurer shall reimburse a worker for reasonable
travel expenses incurred in travel to a medical provider for
treatment of an injury pursuant to rules adopted by the
department. Reimbursement must be at the rates allowed for
reimbursement of travel by state employees.

{2) A relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital services, must be established
annually by the department and become effective in January
of each year. The maximum fee schedule must be adopted as a
relative value fee schedule of medical, chiropractic, and
paramedical services, with unit wvalues to indicate the
relative relationship within each grouping of specialties.
Medicai-fees-must-be-based-on-the-med+an-fees-as--biitted--to
the-state—fund-during-the-year-preceding-—the-adeprtton-of-the

scheduters——-Phe—-state--fund--shati-report-fees-bitttad-in—the

-16-
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form-and-sat--the--times--required--by~--the--departmentt The

department may require insurers tc submit information to be

used in establishing the schedule. The department shall

adopt rules establishing relative wunit values, groups of
specialties, the procedures insurers must use to pay for
services wunder the schedule, and the method of determining
the median of billed medical fees. These rules must be
modeled on the 1§74 revision of the 1969 California Relative
Value Studies.

(3) Beginning January 1, 1988, the department shall
establish rates for hospital services necessary for the
treatment of injured workers. Approved rates must be in
effect For a periocd of 12 months from the date of approval.
The department may coordinate this ratesetting function with
other public agencies that have similar responsibilities.

(4) (a) Notwithstanding subsection (23, beginning
January 1, 1988, through December 31, 1991, the maximam—-fees

reimbursement for medical services payable by insurers must

be limited to the relative value fee schedule established in
January 1987.

{(b) Reimbursement for medical servigces by insurers for

calendar year 1992 may not increase more than the percentage

increase in the state's average weekly wage since July 1,

1987,

(c) Beginning January 1, 1993, the nax jmym
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reimbursement for medical services by insurers may not be

increased more than the annual percentage increase in the

state's weekly wage;

(5} {(a) Notwithstanding subsection (3), beginning
January i, 1988, through December 31, 199%1, the hospital
rates payable by insurers must be limited to those set in

January 1988.

(b) Hogpital rates payable by insurers for calendar

year 1992 may not increase more than the percentage increase

in the state's average weekly wage since July 1, 1987.

{c} Beginning January 1, 1983, the maximum hospital

rates payable by insurers may not be increased more than the

annual percentage increase in the state's average weekly

wage."

Section 7. Section 39-7:1-741, MCA, is amended to read:
"39-71-741. Compromise settlements, lump-sum payments,

and lump-sum advance payments. (1) The biweekly payments

provided for in this chapter may be converted, in whole or

in part, into a lump-sum payment. A conversion may be made

only upon written application by the injured worker with the

concurrence of the insurer. An agreement between a c¢laimant

and insurer for a partial or full conversion of benefits is

subject to department approval. The approval or award of a

lump-sum payment by the department is the exception and not

the rule.

_lB_
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t#r(2) (a) Benefits may be converted in whole to a lump
sum+

tty if a claimant and an insurer dispute the 1initial
compensability of an injurys-and

ttiy—tf-the-ctaimant-and-insurer—agrese—to—a-sertiement.

(b} Phe--sagreement--is--subject-to-department-approvais
The department may disapprove an agreement under this
sectton subsection (Z2) only if there 1is not a reasonable
dispute over compensability,

{c) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department sr-by-any-cenrt.

td¥--Fhe-partieat-failure-to-reach-an-agreement-is-not-a
dispute-sver-whieh-a-mediator-or-the--workersi-—cempensaktion
court-has-turisdretitons

t2%(3) (a) If an insurer has accepted initial liability
for an injury., permanent total and permanent partial wage
supplement benefits may be converted in whole to a lump-sum

payment. A lump-sum conversion may not be greater than the

present value of the estimated Ffuture benefits using the

rate prescribed in subsection (7).

(b)) ¥Fhe--conversisn--may--be——-Made--onty-upon-agreement
betwaen-a-cinimane~and-an—-insurers
tey The agreement is subject to department approval.

The department may appreve-an-agreement-if:s disapprove an
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agreement under this subsection (3) only if it determines

that the settlement amount is inadequate., If the agreement

is disapproved, the department must set forth in detail the

reasons for the digapproval,

tty-——there-is-a—resscnabte-dispute~concerning-the—ameount
of-the—insurertis—future-1iability-or-benefitsr-or

triy-che--ameunt—of-the-insureris-projected-tiabitiby-isn
rezaonably-—certain-—and--the--sectiement——amount-——ts——-not
substantiatiy-—~team—-than-the-present-vateve-of-the-tnsureris
tiabiiieys

td}y--FPhe-paretest-fatinre-to-reach-agreement-—is--not~--a
dispute--over--which-a-medigtor-or-the-workeral-compensation
esurt-has-jurisdiceions

{e}{c) Upon approval, the agreement constitutes a
compromise and release settlement and may not be recopened by
the department or-by-any-court.

(4) (a) If an insurer has accepted initial liability

for an_injury, permanent total wage supplement benefits may

be converted in whele to a lump-sum payment. A lump-sum

conversion may not be greater than the present value of the

estimated Future benefits using the rate prescribed in

subsection (7).

{b) The department may approve an agreement under thisg

subsection if the parties demonstrate that the claimant has

financial need that:

_20—
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{1} relates to:

(A) the necessities of life;

{B) an accumulation of debt incurred prior t¢ the

injury; or

(C) a self-employment venture that is considered

feasible under criteria established by the department; and

(i1} arises subsequent to the date of injury or arises

because of reduced income as a result of the injury.

{c}) A lump sum conversion may not be given for the

purpose of purchasing an annuity or investing in real estate

for business purposes or for any type of passive investment.

idy Upon approval, the agreement constitutes a

compromise and release settlement and may not be reopened by

the department.

t3¥(5) (a) Permanent partial wage supplement benefits
may be converted in part to a lump-sum advance.

thy~-Fhe-conversion-may--be--made-~enty--upon--agreament
bPetween-a-citaimant-and-an-insurers

tey Phe-agreemsnt-is-subject-to-department-approvais

(b} The department may approve an agreement under this

section if the parties demenstrate that the c¢laimant has
financial need that:

{i) relates to the necessities of life or relates to an
accumulation of debt incurred prior to injury; and

(ii) arises subseguent to the date of injury or arises
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because of reduced income as a result of the injury.

td+—-FPhe-partiesal—fairinre-to-reach-an-agreement-—ts-—not-a
diapute—over—which-a-nediator-er-the--workeral-—sampensacion
apurt-has-juriadictions

t43(6) Permanent total disability benefits may be
converted in part to a lump-sum advance. The ’total of all
lump-sum advance payments to a clalmant may not exceed
$20,000. A-conversion-may-be--made—-oniy--upon--the--wricten
appltication--af--the--injured-worker-with-the-concurrence-of
ehe-insprerr-Approvat-of-the—iump-sum-advance-payment——reats
in--the--discretion-of-the-department--FThe-approvai-er-award
af-a-tump-sum-advance-payment-by-~the-—department--or-—-court

must——-be——the--exceptions It-may-be-given The department may

approve an agreement under this subsection only 1if the

worker has demonstrated financial need that:

{a) relates to:

(1) the necessities of life;

(ii) an accumulation of debt incurred prior to the
injury; or

(iii) a self-employment venture as---set——-forth-——in

39-3:-1826 that___is considered feasible under criteria

established by the department; and

(b) arises subsequent to the date of injury or arises
because of reduced income as a result of the injury.

t5¥(7) (&) An insurer may recoup any lump-sum advance

_22_
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amortized at the rate established by the department,
prorated biweekly over the projected duration of the
compensation period.

(b) The rate adopted by the department must be based on
the average rate for United States l0-year treasury bills in
the previocus calendar year, rounded to the nearest whole
number .

(c) If the procjected compensation period is the
claimant's lifetime, the life expectancy must be determined
by using the most recent table of 1life expectancy as
published by the United States national center £for health
statistics.

+6¥(8) <The Subject to other provisons of this section,

the department has full power, authority, and jurisdiction
to allew, approve, or condition compromise settlements or
lump-sum advances agreed to by workers and insurers, All
such comprcmise settlements and lump-sum payments are void
without the approval of the department. Approval by the
department must be in writing. The department shall directly
notify a claimant of a department order approving or denying
a claimant's compromise or lump-sum payment.

t#¥{9) Subject to 39-71-2401, a dispute between a
claimant and an insurer regarding the conversion of biweekly
payments inte a iamp-sum-advance-under-anbseetion-t4) lump

sum is considered a dispute, for which a mediator and the

-23-
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workers' compensation court have Jjurisdiction to make a
determination. If an insurer and a claimant agree to a
compromise and release settlement or a lump-sum advance but
the department disapproves the agreement, the parties may
request the workers' compensation court to review the
department's decision.”

Section B. Section 39-71-2311, MCA, is amended to read:

"39-71-2311. Intent and purpose of plan. It is the
intent and purpose of the state fund to allow employers the
option to insure their liability for workers' compensation
and occupational disease coverage with a mutual insurance
fund. The state fund is required to insure any employer in
this state requesting coverage, and it may not refuse
coverage for an employer unless an assigned risk plan
established under 39-71-431 is in effect. The state fund
must be neither more nor less than self-supporting. Premium
rates must be set at least annually at a level sufficient to
ensure the adequate funding of the linsurance program,
including the costs of administration, benefits, and
adegquate reserves, during and at the end of the period for
which the rates will be in effect. In determining premium
rates, the state fund shall make every effort to adequately
predict future costs, When the costs of a factor influencing
rates are unclear and difficult to predict, the state fund

shall wuse a prediction calculated to be more than likely to

—-24-
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cover those ¢osts rather than 1less than likely to cover
those costs. IInnecessary surpluses that are created by the
imposition of premiums found to have been set higher than
necessary because of a high estimate of the cost of a factor
or factors may be refunded by the declaration of a dividend
as provided in this part. For the purpose of keeping the
state fund solvent, it must implement variable pricing
levels within individual rate classifications to reward an
employer with a good safety record and penalize an employer

with a poor safety record. An employer's payroll reporting

and premium history and other relevant factors may also be

considered in implementing variable pricing levels."”

Section 9. Section 39-71-2339, MCA, is amended to read:
"39—-71-2339. Cancellation of coverage -- thirty days'
notice required. The state fund may cancel an employer's
right-—to——operate--under--pian-—-Nar--I--of-——-the---Workers’

Eompensseien--Ack coverage under this part for failure to

report payrcll or pay the premiums due or for another cause

provided in the insurance policy. When--the--state-fund

cancelrs-an-empioyerta-coverager—te-shaii-notify-the-empioyer
of-tts-intent—to-cancel-the-emptoyer-at-rease-3d-days-before

the-cancetiatron-becomes-sffactiver Cancellation may take

effect only by written notice to the named insured at least

30 days pricr to the date of cancellation or, in cases of

nonreporting of wpayroll or nonpayment of a premium, by
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failure of the emplouyer to submit payroll reports or pay a

premium within 30 days after the due date. The state fund

shall notify che department of the names and effective dates

of all policies cancelled. However, the policy terminates on

the effective date of a replacement or succeeding insurance

pelicy issued to the insured. Nothing in this section

prevents the state fund from canceling an insurance policy

before a replacement policy is issued to the insured. After

the cancellation date, the employer has the same status as
an employer who 1is not enrolled under the Workers'

Compensation Act unless a replacement or succeeding

insurance policy has been issued.”

Section 10. Section 39-72-601, MCA, is amended to read:

"39-72-601. Medical panel. (1) The department shall
develop a list of physicians to serve on the occupational
disease medical panel. The 1list may include physicians
nominated by the board of medical examiners, A physician on
the panel must be certified by his specialty beard or be
eligible for certification in the specialty area appropriate
to the claimant's condition in relation to this chapter.

{2) The department or_an insurer shall select a panel
physician to examine a claimant, as required. The department
shall appoint, as required, one member of the panel to be

the chaitman.”

Section 11. Section 39-72-602, MCA, is amended to read:

-26—
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"39-72-602. Insurer may accept liability —- procedure
for medical examination when insurer has not accepted
liability. (1) An insurer may accept liability for a claim
under this chapter based on information submitted to it by a
claimant.

(2) In order to determine the compensability of claims
under this chapter when an insurer has not accepted

liabilitys or guestions liability or in order to determine

whether the claimant is totally disahled or to what extent,

if any, benefits must be reduced pursuant to 33-72-706, the

following procedure must be followed:

(a) The department or an insurer with notice to the

department shall direct the claimant tc a member of the
medical panel for am examination. The panel member shall
conduct an examination to determine whether the claimant is
totally disabled and is suffering from an occupational
disease. The panel member shall submit a report of his
findings to the department.

(b) Either the claimant or the insurer may, within 20
days after the receipt of the report by the first panel
member, request that the claimant be examined by a second
panel member. If a second examination is requested, the

department or an insurer with notice to the department shall

direct the claimant to a seccnd panel member who shall

conduct an examination to determine whether he believes the
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claimant is totally disabled and 1is suffering from an

occupational disease and to what extent, if any, benefits

must  be reduced pursuant to 39-72-706. The panel member

shall submit a report of his findings to the department.
When a second examination has been regquested, the reports of
the examinations shall be submitted to three members of the
medical panel for review. A medical panel member or the
panel may, in order to assist the panel member or the panel
in reaching a conclusion, consult with the c¢claimant's
attending physician. The three panel members shall issue a
report concerning the claimant's physical condition and
whether the claimant is suffering £rom an cccupational
disease.

(¢) If a second examination 1is not requested, the
department shall issue its order determining whether the
claimant 1is entitled to occupational disease benefits based
on the report of the first examining physician. If a second
examination 1is requested, the department shall issue its
order based on the report ©f the three members of the
medical panel.

(d) For the purpose of reviewing the reports of the
examinations and issuing the report under subsection (2)(b).,
the three members of the medical panel shall be the two
members of the panel who examined the claimant and the panel

chairman. If the panel chairman has examined the claimant,
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the panel chairman shall appeint another member of the

medical panel to be the third member."

NEW SECTION. Section 12. Repealer. Section 39%-71-2338,
MCA, is repealed.

NEW SECTION. Section 13. Effective date. [This act] is
effective July 1, 1991,

-BEnd—
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In compliance with a written request, there is hereby submitted a Fiscal Note for SB03B3, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act amending the workers’' compensation act to create a definition for temporary service contractor and temporary worker;
amending the subrogation rights of insurers and claimant heirs; requiring insurers to submit information for the development

of value fee schedules; authorizing the conversion of biweekly payments into lump-sum payments; repealing 39-71-2338, MCA;
and providing an effective date.

ASSUMPTIONS:

1. The proposed legislation clarifies existing statutes and provisions of the workers® compensation act.
2. The proposed legislation does not add new services or significantly change existing services.

FISCAL IMPACT:

None
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APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS
SENATE BILL NO. 383
INTRODUCED BY WEEDING, WILLIAMS

BY REQUEST OF THE STATE FUND

A BILL FOR AN ACT ENTITLED: *"AN ACT TO REVISE CERTAIN
PROVISIONS OF THE WORKERS' COMPENSATION ACT; AMENDING
SECTIONS 39-71-116, 39-71-117, 39-71-118, 3%-71-414,
39-71-431, 39-%%-7047-39-F+-F4%7 39-71-2311, AND 39-71-23139,
39-72-6817--ANB—-39~32-6827 MCA; AND REPEALING SECTICN

39~71-2338, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-116, MCA, is amended to read:
"39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

{1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to the
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) "“Average weekly wage" means the mean weekly

earnings of all employees under covered employment, as
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defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

{e} a parent who is dependent upon the decedent for
support at the time of the injury {(however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections {3){a) through (3}(d) of this section, exists);
and

(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury {however, such a brother or sister is a beneficiary
only unti} the age of 18 years and only wnen no beneficiary,
as defined in subsections (3)(a) through (3)(e) cf this

section, exists).

~2- SB 383
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(4) "Casual employment™ means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

{$) "Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted pricr to the injury.

{6) "Days" means calendar days, unless otherwise
specified.

{(7) "Department"™ means the department of labor and
industry.

(8) "Fiscal year" means the period of time between July
1 and the succeeding June 30.

{9) "Insurer"” means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers®' fund provided Ffor in
part 5 of this chapter.

{10) "Invalid" means one who is physically or mentally
incapacitated.

(11) "Maximum healing" means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{12} "Order" means any decision, rule, direction,
requirement, or standardéd of the department or any other
determination arrived at or decision made by the department.

{13) "Payroll", "annual payroll", or "annual payrall for

—3- SB 383
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the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shall not have operated a sufficient or any length of time
during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be
made by the department for any employer starting in business
if no average payrolls are available. This estimate is to be
adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payroll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

{14) "Permanent partial disability"” means a condition,
after a worker has reached maximum healing, in which a
worker:

{(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119: and

(b} Lis able tc return to work in the worker's job pocol
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage loss, or both,

(15) "Permanent total disability” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is unable
to return to work in the worker's job pecl after exhausting

all options gset forth in 39-71-1012.

—4- sB 383
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(16) The term “physician"™ includes "surgeon" and in
either case means one authorized by law to practice his
profession in this state.

{17) The *“plant of the employer" includes the place cof
business of a third person while the employer has access to
or control over sSuch place of business for the purpose of
carrying on his usual trade, business, or occcupation.

(18) “Public corporaticn" means the state or any county,
mnunicipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

(19) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

(20) "Reasonably safe tools and appliances" are such
toels and appliances as are adapted to and are reasconably
safe for use for the particular purpose for which they are
furnished,

(21) "Temporary service contractor" means any person,

Eirm, association, or corporation conducting business that

employs individuals directly for the purpose of furnishing

the services of those individuals on a part-time or

temporary basis to others.

€2+¥(22) "Temporary total disability" means a condition

-5- SB 383
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resulting from an injury as defined in this chapter that
résults in total loss of wages and exists until the injured
worker reaches maximum healing.

{23) "Temporary worker" means a worker whose services

are furnished to another on a part-time or temporary basis

to substitute Eor a permanent employee on leave or to meéet

an emergency or short—-term workload.

t22y(24) "Year", unless ctherwise specified, means
calendar year."

Section 2. Seétion 39-71-117, MCA, is amended to read:

“39-71-117. Employer defined. (1) "Employer" means:

ft¥(a) the state and each county, city and county, city
school district, irrigation district, all other districts
established by law, and all public corporations and
guasi-public corporations and public agencies therein and
every person, every prime contractor, and every firm,
voluntary asscociation, and private corporation, including
any public service corporation and including an independent
contractor who has any person in service under any
appointment or contract of hire, expressed or implied, oral
or written, and the 1legal representative of any deceased
employer or the receiver ar trustee thereof; and

t23({b) any association, corporation, or organization
that seeks permission and meets the requirements set by the

department by rule for a group of individual employers to

-6- SB 383
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operate as self-insured under plan No. 1 of this chapter.

{2) A temporary service contracter is the employer of a

temporary worker for premium and loss experience purposes.

{3) An_ employer defined in subsection (1) who utilizes

the services of a +temporary worker furnished by another

person, association, contractor, firm, or corporation, other

than a temporary gervice contractor, is presumed to be the

employer for workerg’' compensation premium and lass

experience purposes for work performed by the worker. The

presumption may be rebutted by substantial credible evidence

of the following:

{a) the person, association, contractor, firm, or

corpuration, other than a temporary service contractor,

furnishing the services of a temporary worker to another

retains control over all aspects of the work performed by

the worker, both at the inception of employment and during

all phases of the work; and

(b) the person, asgsociation, contractor, firm, or

corporation, other than a temporary service contractor,

furnishing the services of a temporary worker to another has

obtained workers' compensation insurance in Montana both at

the inception of employment and during all phases of the

work perfomed for the worker.

(4) Nbtwithstanding the provisions of subsection (3), a

commaon o©r contraect motor carrier doing business in this

-7- SB 383

o | N &,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0383/02

state who utilizes drivers in this state is considered the

employer, is liable for workers' compensation premiums, and

is subject to loss experience rating in this state unless:

fa) the driver in this state is certified as an

independent contractor as provided in 39-71-401(3): or

{b) the person, association, contractor, firm, or

corporation furnishing drivers in this state to a motor

carrier has obtained workers' compensation insurance on the

drivers in Montana both at the inception of employment and

during all phases of the work performed."

Section 3. section 39-71-118, MCA, is amended to read:

"319-7i-118. Employee, worker, and workman defined., (1)
The terms "employee", "workman", or "worker" mean:

(a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of tﬁe elected and
appointed paid public officers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for such corporations for
pay. Casual employees as defined by 39-71-116 are incluoded
as employees if they are not ctherwise covered by workers'

compensation and if an employer has elected to be bound by

-a- 5B 3183
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the provisions of the compensation law for these casual
employments, as provided in 38-71-401{2). Househeld or
domestic service is excluded.

{b) a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-30% and any Jjuvenile performing work
under authorization of a district c¢ourt Jjudge in a
delinquency prevention or rehabilitation program;

{c) a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocaticmal training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chaptér and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as
outlined above while they are on the premises of a public
school or community c<ollege.

(d) students enrolled and in attendance in programs of
vocational-technical education at designated
vocational-technical centers; or

{e) an airman or other person employed as a volunteer
under 67-2-105.

(2} (a) f the employer is a partnership or sole

proprietorship, such employer may elect to include as an

employee within the provisions of this chapter any member of
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such partnership or the owner of the sole proprietorship
devoting £full time toc the partnership or proprietorship
business.

{(b) In the event of such election, the employer must
serve upon the employer's insurer written natice naming the
partners or sole proprietar to be covered and stating the
level cof compensation coverage desired by electing the
amount of wages to be reported, subject to the limitations
in subsection {(2)(d). A partner or sole proprietor is not
considered an employee within this chapter until such notice
has been given.

{c) A change in elected wages must be in writing and is
effective at the start of the next quarter following
notification.

{d) All weekly compensation benefits must be based on
the amount of elected wages, subject tc the minimum and
maximum limitations of this subsection. For premium
ratemaking and £for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

{3) An employee, workman, or worker in this state whose

services are Furnished by a person, association, contractor,

firm, or corporaticn, other than a temporary service

contractor, to an employer as defined in section 39-71-117

-10- SB 383
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is presumed to be under the contreol and employment of the

employer. This presumption may be rebutted as provided in
39-71-117(4).

{4) For purposes ¢f this section, an "employee,

workman, or worker in this state" means:

(a) a resident of Montana who is employed by an

employer and whose emplcyment duties are primarily carried

out or controlled within this state; or

{b) a nonresident of Montana whose principal employment

duties are conducted within this state on a reqular_ basis

for an employer."

Section 4. section 39-71-414, MCA, is amended to read:

"39-71-414. Subrogation. (1) If an action is prosecuted
as provided for in 39-71-412 or 39-71-413 and except as
otherwise provided in this section, the insurer is entitled
to subrogation for all compensation and benefits paid or to
be paid under the Workers' Compensation Act. The insurer's
right of subrogation is a first lien on the claim, judgment,
or recovery.

(2) (a) If the injured employee intends to institute
the third party action, he shall give the insurer reascnable
notice of his intention to institute the action.

(b) The injured employee may request that the insurer
pay a proportionate share of the reasonable cost of the

action, inciluding attorneys' fees.

-11- SB 3813

w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0383/02

{¢) The insurer may elect not to participate in the
cost of the acticn. If this election is made, the insurer
waives 60% of its subrogation rtights granted by this
section.

{(d) If the injured employee or the employee's personal
representative institutes the action, the employee Iis
entitled to at least one-third of the amount recovered by
judgment or settlement less a proportionate share of
reascnable costs, including attorneys' fees, if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogation.

(3) If an injured employee refuses or fails to
institute the third pa}ty action within 1 year from the date
of injury, the insurer may institute the action in the name
of the emplayee and for the employee's benefit or that of
the employvee's personal representative. If the insurer
institutes the action, it shall pay to the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to be paid under the Workers'
Compensation Act after the insurer's reaspnable costs,
including attorneys' fees for prosecuting the action, have
been deducted from the recovery.

(4) An insurer may enter into compromise agreements in
settlement of subrogation rights.

{(5) ¥f--the--amount--of-compensation—and-othar-henefien
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payable—-under-the-Workers+-Compenaation-Aet--have-~not—-been
fnlly——determined——at-—the-time-the-empioyeay-the-amployeets
heirs-or—-personai--represantatives;--or--the-—insurer——have
settted--tn--any--manner--the-action-as-provided—-for—-in-this
sectiony-the-department-shati-determine-what--proportion--of
the--sepbiement--shati--be--aticcated-under—subrogationc-~-Fhe
departmentis-determination-may-be-appeated-to--the--workers*

eompensation-—-Judge Regardless of whether the amount of

compensation and other benefits payable under the Workers'

Compensation Act have been fully determined, the insurer and

the claimant's heirs or personal representative may

stipulate the proportion of the third party settlement to be

allocated under suybrogation, Upon review and approval by the

department, the agreement constikutes a compromise

settlement of the issue of subrogation and may not be

recpened by the department.

(6) (a) The insurer 1is entitled to full subrogation
rights under this section, even though the claimant is able
to demonstrate damages in excess of the workers'
compensation benefits and the third-party recovery combined.
The insurer may subrogate against the entire settlement or
award of a third party claim brought by the claimant or his
personal representative, without regard te the nature of the
damages.

(b) If no survival action exists and the parties reach
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a settlement of a wrongful death claim without apportionment
of damages by a ceourt or jury, the insurer may subrogate
against the entire settlement amount, without regard to the
parties' apportionment of the damages, unless the insurer is
a party to the settlement agreement.”

Section 5. section 39-71-431, MCA, is amended to read:

"%39-71-431. HAssigned risk plan. (1) Following the date
on which the provisions of 39-71-2311 through 39-71-23207
and 39-71-23377-and-39-71-2338 are implemented but no later
than December 31, 1990, the commisgssioner of the department
of labor and industry may order the establishment of and
administer a plan t¢ eqguitably apportion among the state
fund, plan No. 3, and private insurers, plan No. 2, the
coverage required by this chapter for employers who are
unable to procure coverage through ordinary methods. In
determining whether to order an assigned risk plan to be
established, the commissioner shall consider the effect a
plan would have on the availability of workers' compensation
insurance and the need to provide competitive workers'
compensation premium rates for employers in this state, If
the commissioner orders the establishment of an assigned
risk plan, it may not take effect until at least 6 months
following the commissioner's order creating the plan.

({2) All plan No. 2 insurers and the state Ffund shall

subscribe to and participate in the assigned risk plan.

~-1l4- SB 383
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(3) If an insurer refuses to accept its equitable
apportionment under the assigned risk plan, the commissioner
of insurance may suspend or revcoke the insurer's authority
to .issue workers' compensation insurance policies in this
state.

(4) If an assigned risk plan is established and in
effect, the state fund, plan No. 3, is not required to
insure any employer in this state requesting coverage, and
it may refuse coverage for an employer, except for a state
agency.

{5) If an assigned risk plan 1is established and in
effect, an employer who is refused the coverage required by
this chapter by the state fund, plan No. 3, and by at least
two private insurers, plan No. 2, may be assigned coverage
by the commissioner under the assigned risk plan pursuant to
the procedure established by the commissioner for the
equitable apportionment of coverage.,"

Seectron-63-—Seceion-39-71t-F847-MEA7-ta-amended-es-—reads

439-73-F084=--Payment-of-medicai;-hespitaty--and--retated
servicag-—--——~- fee--schedutes--and--hespitat--ravesas——{ty-—-In
additian-te-the-cempensatrion-provided-by-this-chapter-and-as
an--additionat-benefit-separate—and-apart-from-compensationy
the-foitowing-must-be-furnisheds

tay--After-the-happening--of--the--ininryr——the-——insuresr

shati-—-£furnish;~~without—-timitaction-as-to-tength-of-time-or

-156- SB 383

~N U e

o v

12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0383/02

detiar--amounty--reasonabie--services——-by--a—-physictan———or
surgeony--reasonablie-—-hospitai--services-—and-medicines-when
needed;-and-such-other-breatment-as-may-be-approved--by——the
department-for-the-injuries-sustaineds
tb}-—-Fhe--insurer--shati--repiace-or-repair-prescription
eyegrassesr—-prescription---econtact—--iensesy---preseription
hearing——aidsy--and-—dentures——that-are-damaged-or-tost-as-a
resuit-of-an-injuryy-as-defined-in-39-7x~119;-arising-out—of
and-in-the-course—of-empioyment~
{te3-—~Fhe-insurear-shalti-reimbrrse—a-worker—for-reascnabie
travel-expenses-incurred-in-travei-to-a-medical-provider-for
treatment-of-an-injury-pursuane——-te—-ruites—-adopted--by--the
department7——Reimbursehent*—nust—be—at—the-ratea—niiowed-fa!
reimbursement-of-travei-by-state-smpioyees:
t2}--A--retative--vaive--fee---schednie---for---medicaiy
ehiropracticy-—and-paramedicai-services-provided-for-in-this
chaptery-excinding-hospitat-servicesy--must--be——estabiished
annuatty-—by--the-deparement-and-become~effechive-in-Janunary
of -each-year--Phe-maximom-fee-scheduie-must-be-adopted-as——a
retative--valtye-—-fee--achedunte-of-medicaiy-chiropracties-and
paramedical-servicesy--with--unikb--vaiues--te—-indicace-—the
retative--reiationahip—-within-each-grouping-of-speciattiess
Medicat-fees-must-pe-based-on-the-median-fees-as--bitied--to
the-state-fund-during-the-year-preceding-the-adoption-of-the

schedules——Fhe-~state——fund--shail-report-fees-bitted-in-tche

-16— sB 381
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form-and-at--the—-times——required--by--the—-departments Fhe

department--may-require—insurers-to-submib-infoermation-to-be

need-in-estabtishing--the--seheduies The--department--shail

adept--rules-—eseabiishing-~retative——unic-vatues;-groups-of
specinleies;-the-procedures-insurers-must-—use--to—-pay--for
services—-under--the-scheduter-and-the-methoad-of-determining
the-median-of-bitied--medieat--fees——Fhese--rutes--muat--be
modeted-on-the-1374—revision-of-the-1969-2atifornia-Retative
Vatue-Seundiess
t33--Beginning-—danuary——1;--19887--the-department-shati
estabiish-rates-for——hospital--services--necessary--for--ehe
ereatment--of--imjured--workerss--Approved--rates-must-be-in
effect-for-a-peried-of-iZ-monthas-from—the-date-of--apprevalsz
Fhe-department-may-cocrdinate-this-ratesetting-function-with
other-pubiic-agencies—that-have-simitar-responsibitieiess
f&}——igi—Netwithatanding———subsection—--f2}7-——beginning
danuary-1+-1988;-through-Decenber-33;-199t7-the-maximum-£fees

reimbursement—-for-medicai-services payabie-by-insurers-must

be-1imited-to—the-retative-value-fee-scheduie-escabiished-in
danuvary-3983+

thi--Reimbursement—for-medieat-services-by-insurers--for

catendar-year—3992-may-not-increase-more-than-the-percentage

inecrease-—in--the--statels-average-weekiy-wage-since-Juty-iy

1987+

fcf——Beg}nning———annuary~——}7-~——iegay—*——the-~——maximum

=17- SB 3813
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reimbursemene--for--medical-—-services-py-insurers-may-not—be

inereased-mere-than—the—annuval-percentage—-increase-——in——the

statelis-weekiv-wages

t5}--taj—Notwithstanding---subsection-—-¢t3}7-—-beginning
January--iz——-19887~--through--Becember-317-1991;-the-hospitai
retes-payabie-by-insurers-must-be-timited-to--chose--seb--in
January-19868+

{tby—-Hospittat--rates--payabie-—by—-insurers—for-catendar

year—-1332-may-not-increase-more~than-the-pereentagqe-inecrease

in-the-statels—average-weekiy-waqe-sinee~duty-+7-198%~

{e}--Reginning-Jandary-i;--3993;-—the--maximum--hospital

rates-payabie-by-insurers-may-not—be-increased-more-than—the

annuai--parcentage-——increase——in—-the-statels-average-weekiy

wages"
Section-Fs——-Section-39-F31-F4iy-MEAF~ta-amended-to-reads
£39-3i-741--—CEompromise-settiementsy-tump-sum--paymentsy

and——itump-sum--advance--paymentsr t(iy-Fhe-biweekiy-payments

provided-for-in-this-chapter-may-be-converted;—in--whaie——ar

tn-—party--into-—a-itump-sum-payments-A-conversicon-may-be—made

onty-upen-writkten-—appiication-by-the-ininred-woarker-with-the

concurrence-of-the-insurers-An-agreenent-betwean—a——cltaimant

and-—tnsurer—€for-a-partial-or—-fuiti-conversion-of-benefits-is

subiject-to—department-approval--FPhe-appravai-sr-award—-af--a

tump-anm--payment—by-the-department-ta-the-axeeprion-and-nete

the-raies
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tt}{2)-~-tay-Benefita-may-be-converted-in-whote-eo-a-ump
Sum=
tty--if-a-clinimant-and-an-insurer--dispute--tha--inittal
compensabiiity-af-an-injaryr-and
ttiy-¢€-the-ciaimant-and-rnsurer-agree-to-p-setbtements
tby--Fhe—-agreement--is-—subiect-to-department-apprevat-
Fhe-—deparement--nay-—disapprove-—-an—-agreement--under-—this
section subseckion-{2y-eniy-if-there--is——not--a--reasonabie
dispute—over-compensabititys
tey--Hpon—---appravais-——-the---agreement---coOnstitutes--a
ecompromise-and-reltease—settioment-and-may—not-be-reopened-by
the-department-or-by-any—coures
+4y——Fhe-partiesi-fatiure-te-—reach-an-agreenent-is-not-a
dispute-over-which-a-mediator-er—the—-werkeral-—compensatcion
court-has—-jurisdiceions
t21{3y-~tar-if-an-insurer-has-accepted-inikiai-ttabitity
for-~-an-~injury;-—permanent-total-and-permanent-partiai-wage
supplement-benefits-may-be-converted-in-wholte-to-a--tunp-sum

paymentt A——iump-sum-conversion-may-not-beé-greater-than-the

present-valde-cf-the-estimaced-—future—-benefita—-using--the

rate-presceibed-in—subsection-{3y+

+b}~-~Fhe——conversion--may--be--made--oniy-upon-agreement

between-a-cltaimant-and-an-insurers
tey=--Fhe-agreement-ts-subsect--to-—-department--approvats

Fhe--deparement--may--apprave—an-agreemene—if: disapprove-an
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agreemenevunder-thés—s&baection-f&i-oniy*~i§~-it——determénes

that——the--sattiement-amount-is-inadequates-if-the-agreement

is—disapproved1—the~depnrhnene—muat—set-éerth-in-detaii-—the

reasons-far—ehe-disapprovai-

tiy-—there-is-a-reassnabie-drspute-concerning-the-amount
of-the-insurerts—future-liabitity-or-benefitsr-or
féé}—the~—nneunt—o£—the—insurer*s-peejeeted-kiabiiitr—is
reasonabiy——certain-—and--the--settiement——ameunt———is-——-not
substantiatly--tess--than-the-present-vatue-cf-the-insureris
Tiabiiieys
tdy--The-partiesi-faiture-to-reach-agreement—-is--not--a
dispute-—over—-uhieh—a-medéeter-sr-the-worhers*-eompenantien
court-has—jurisdickions
fe?jgi--Bpon——apprevaiy-—the——agreemenb-—consbébutes——-a
comp!omiae—and-reiQGQE*settiement~and-mny—nee—be~reopened-by
tha-department-or-by—any-court.

131——fa}—if-—an—-insurer~-has—uccepted—init&ai—iiabiiity

for-an-injuryy-permanent-totai-wage-supplement-benefits--may

be--cenverted-—in--whole-—to——a-iump-sum-paymnts-A-iump-som

conversion-may-not-be-greater-than—the-prasent-vaiue—of-—the

estimated——future--benefits--using——the-—rate—-preseribed—in

subsection—{7+

tby--Fhe-department-may-appreve-an-agreéement—under——this

subsection-——if-the-parties-demonstrate—thas—the-ciatmant-has

Einanctai-need-chate:
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tiy~-retates—tes

{+A}--the-necessities-cf-1ifes

{B}-—-an—accumuiation—-of--debt--incurred--prisr~--to-~the

injurys-or

$€y—-a---seif-employment——-ventere--that-—is--considered

feasibie-under-criteria—estabiished-by-the-departments—and

tity-arises—subsequent-to-the-date-of-injury--or—-arises

becaunse-of-reduced-income-as-a-resuit-ef-the-injnry=s

ey-—A-—tump--sum--conversion--may--net——be-given-for-cihe
purpose—of-purehasing-an-annuiby-er-investing-in-reai-estate
for-business-purposes-or-for-any-type-ef-passive—investments
tdy—-Upen--approvai;--—the---agreement—--eonstitotes——-—-a
compromise-and-release-settiement-and-may-not-be-racpened-by
the-departmenes
t3}t5iMtay-Pernanent-—partitat--wage--suppiement-benefies
may-be-eonverted-in-part-to-a-itump-sum-advance=s
tby--FPhe-conversion-may--be--made--onty--upon--agreement
between-s-cliaimant-and-an-insuresrs
te} Phe-agreemene-is-sobiect-to-department-approvals
tb}--Fhe--department-may-approve-an-agreement under—this
section tf-the-parties-demonstrate——-that--the--cinimant--has
financiatl-need-thatsr
ti}--retates-to-the-necessitien-cf-1ife-or-retates—to-an
accumaiation-of-dabt-itnenrred-prior-te-tngury-—and

ttt}-arises——subsegquent--to~the-date-sf-infury-or-arises
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because-of-reduced-income-as-a-resutt-of-the-injury~
fd+—-9he-parties*-iaéiure-bo-reach—aa-agreenent-is-net—a
dispute-ever*which—a—mediater-ot-the——werkers*——eempensaeion
eeurt-has-jurisdietions
f&jtﬁi—-Permanent———taEai—-disabiiity——beneEits--may-—be
converced in-pare to-a-tump-sam-advanees-Fhe-—totat--of--ait
iump—sum—*advance--paymenba——to——a——ciaimanb——may-not-exceed
$3876880<-A-conversion-may-be—-made—-oniy——upon——the--written
nppiication——ef—-the~vinjuted-werkef-uieh—ehe—ccncurrence-ei
the-insurer--Approvat-ef-the-tump-sum-advance-payment-—rests
in-——the--discrebian-of-the-departments-The-approvat-or-award
oE—a-inmp-sum—advance—payment-by——the-—department——or-—caurt

must--ba--the-—-axceptions-It-may-be-given The-department-may

epprove—an—agreemgnt——under——th&s—-subsectian onty—-if-~the

warkar-has-demanatraced-£inanetat-need-thats
tay-—retatea-tos
tiy--the-necesstries-of-1ife;
tit}-an--aceumaiation—-of-—debt-—-inecnrred--prior--to-the
tnjuryr-or
titi}-a——self-emplayment--venture as---ser———forth———in

39-71-1826 that--is——considered-—feasibie-—under—-criteria

eatnbiished-by-the—department;-—and

¢b}--arises-sphaequent—to-the-date-of-injury--or-~-arises
becagase-sf-reduced-tncome-—aas-a-resptt—of-the-injurys

fS}t?I——fa?—ﬁn--énsnrcr~—may—recoup—any—iump—:nm*advance
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amortized--at--the--rate--escabltished--by--the---department;
prorated---biweekiy-—-aver--the--projected-—-duration--of-—the
compensation-periods

t+b}--Fhe-rate-adopted-by-the-department-must-he-hased-on
the-average-rate-fer-tntted-States-i6-year-treasury-biila—in
the-previous-catendar-yeary—rounded--to--the--nearest--whoie
aumpers

tet--if-——the—~-projected--compeansatian--period--is--the
ciaimanetis-iiferimer-the-tife-expectancy-must-be-—-determined
by--uaing--the--mest——recent--tabte——of--tife--expeceancy-an
pubtished-by-the-Hnited-Seates-narionat--center-—£for—~healeh
statistiess

t63¢8}--Fhe Subject-to-other-provisons-sf-chis-ssctiony

the-department-has-fuii-powery—authorieyy;--and--jurisdiction
to-—-atlow;--approve;-—or-conditton-compromise-settiementa-or
tump-sum-advances-agreed-to-by-——warkers--and--insurerss-—Aid
sgeh--compromise—-sattiements—and-iump-sum-payments-are—void
withsut-the-approvat-of-—the--deparement--Appravai--by--the
department-must-be-in-writingr-The-deparement-shalti-directly
notify-a-ctaimant-ef-a-deparement-crder-approving-or-denying
a-claimantlis-compramise-or-iump-som-payments
t74t93--Subject--to--39-71-246t7——g--diaspute--between--a
¢taimant-and-an—-insurer-regarding-the-conversion-af-biveekiy
payments—-inte--a-iump-sum-advance-under-aubsectton-t4y tump

sum ts-constdered-a-disputer;-for-which-a--mediator-—-and-—the
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workersl-—compensation--ecourt-—-have--Jurisdictton-~co-make-a
deverminations-if-an-insurer--and--a--¢ctaimant--agree--to--n
cempromise--and-retease-settisment-or-a-itump-som-advance-but
the—department-disapproves—the*agreementy——bhe--putties--ﬁay
request--the--workers'--eompensation--court--te--review-—the
departmentis—decisionst

Section 6. section 39-71-2311, MCA, is amended to read:

"39-71-2311. Intent and purpose of plan. It is the
intent and purpose of the state fund to allow employers the
cption tc insure their liability for workers' compensation
and occupational disease coverage with a mutual insurance
fund. The state fund is required to insure any employer in
this state requesting coverage, and it may not refuse
coverage for an employer unless an assigned risk plan
established under 39-71-431 is in effect. The state fund
must be neither more nor less than self-supporting. Premium
rates must be set at least annually at a level sufficient to
ensure the adequate funding of the insurance program,
including the costs of administration, benefits, and
adequate reserves, during and at the end of the period for
which the rates will be in effect. In determining premium
rates, the state fund shall make every effort to adeguately
bredict future coszsts. When the costs of a factor influencing
rates are unclear and difficult to predict, the state Eund

shall wuse a prediction calculated to be more than likely to
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cover those costs rather than less than likely to cover
those costs. Unnecessary surpluses that are created by the
imposition of premiums found to have been set higher than
necessary because of a high estimate of the cost of a factor
or factors may be refunded by the declaration of a dividend
as provided in this part. For the purpose of keeping the
state fund solvent, it must implement variable pricing
levels within individual rate classifications toc reward an
employer with a good safety record and penalize an employer

with a poor safety record. An employer's payrcll reporting

and premium history and other relevant factors may alsc be

considered in implementing variable pricing levels."

Section 7. section 39-71-2339, MCA, is amended to read:
"39-71-2339. cCancellation of coverage -- thirty days'
notice reqguired. The state fund may cancel an employer's
right--te—-operate—-—under-—pian--Neor~-I1--eaf———che---Norkerst

Eempensption——Aect coverage under this part for failure to

report payroll or pay the premiums due or for another cause

provided in_ the insurance policy. When-—-the--atate-fund

ecanceis-an-empioyerta-coverager—it-shaii-netify-the-empioyesr
af-ita-intent-to-cancei-the-empisyer-at-ipast-3d-days-before

the-cancellation-becomes-effectiver Cancellation may take

effect only by written notice to the named insured at least

30 days prior to the date of cancellation or, in cases of

nonreporting of payrcll or  nonpayment of a premium, by
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failure of the employer to submit payroll reports or pay a

premium within 30 days after the due date. The state fund

shall notify the department of the names and effective dates

of all policies cancelled. However, the policy terminates on

the effective date of a replacement or succeeding insurance

policy issued to the insured. Nothing in this section

prevents the state fund from canceling an _insurance policy

before 4 replacement policy is issued to the insured. After

the cancellation date, the employer has the same status as
an employer who 1is not enrolled under the Workers'

Compensation Act unless a replacement or succeeding

insurance peclicy has been issued."”

Section-t8+---Section-39-72-60817-MEA7-its-amended-to-reads

133-33-687--Medient--panet-—t1}--Phe—-deparement—shati
develop-a-tist-of-physaicians-to-serve—-on—-the——secupational
disease--medicat--panets——TFhe--itise--may—-inetude-physterans
neminated-by-the-board-of-medicat-examineras-A-physietan——-on
the--panei--must--be--certifted-by-his-speecitatty-beard-or—bhe
eiigibie-for-certification-in-the-apeciaity-area-appropriate
ta-the-ciaitmantta-condition-in-retation-eo-this-chapters

t2¥--FPhe-department er-an-insurer shati-seiect--a--panei
physician-to-examine-a-ciatmaner-as-required--fhe-department
shati--appoint;--~as--requireds-one-member-cf-the-panei-te-be
the-ehatemanst

Section-tiz--Seceion-39-F2-662;-MEAF-ta-amended-to~-read:
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139-39-682r——Insurer-may-accept-tiabitiey———~—— procedure
for--medicat-—examination——when——insurer--has--not--accepeed
iiahilieys--{i}--An-insurer-may-accept-tiabttity-fosr-a-ctaim
under-this-chapter—based-on-information-submrtted-re-tt—by-a
ctaimants

t+23--in-order-to-determine-—che-compensability-of--ctaima
under—--this--chapter--when-—an--insurer--has--—not--accepted

trabiticyr; or-questions-iiabitity-er—in-order--to--determine

whether-—tha-claimant—is-tokatiy-disabted-or-to-what-extenty

if-anyy-benefits-must-be-reduced-pursunant—-te-39-32-3867 ¢the

fatiowing-procedure—must-be-fotiowed:

fay--Fhe-—department or--an--insurer-with-notiee-te-the

department shaii-direct-the-ciaimant--to--a--member--of~-the
medical--panet--far--an——-examinations-Fhe-panet-member-shati
conduct-an-examination-to-datermine-whether-the-cltaimant--is
totatiy-—-disabied--and~-ia--suffering--freom-—an-cccupationat
disecanec-Fhe-panei-member--shaii--submit--a--report--of~-his
€indings-co-che-deparements
tBy--Bither—-the-~etatmant-or-the-nsurec-mayrs-within-24
days-after-ehe-receipt-sf-the——report-—by--the--£irse--panet
membar;--regquest-—that——the-claimant-be-examined-by-a-second
panei-members—If-a--secand--examinmtion--is--requested;--the

department or—an-insurer-with-notice—to-the-department shaii

dirasp--ehe-—~ciatmant——to-—a-—-second--panel-menber-vho-shaii

conduct-an-examination-to-determine-vhether-he-believes——the
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claimant--ts-—tetaity--disabied--and-—is--suffering--from-an

cccupational-disease mand-to-what-extentz--if--any;-—-benefits

most——ba-—-saduced-—pursuant—-+o--39-32-7667-Fhe-panei-member

shait-submit-a-repoarc-of-his—-findings--to--the--departments
When-a-second-examinacion-has—-been-requestedr-the-repores—of
the--examinations-shati-be-submitted-to-thren-members-of-the
medical-panei-for-reviews-a--medicat--panei--member--or——the
panet--mayy;-in-srder-to-asaist-the-panet-member-sr-the-panei
in--reaching--a--eanclusion;-—coansuit-——with-—-the--statmantts
attending-phyaicians-The-ehree—panei-mémbers-shati--issne--a
report—-concerning--the--etatmantis—-physicai--condition-and
whether-the--ciaimant--is——suffering--from--an--occupationai
diseaser
tey-—(f--a--second-—examinacion—-is-—not——requestedr-the
department-shalti-tssue-its--order--determining--whether—-the
etaimane--ts—enticied-to-occupationat-disense-benefita-based
on-the-zeport-af-ehe-firat-examintng-physictan-if-a--second
examination--is--requested;--the--départment—shail-issum-its
order-based-on-the--repare——of——the--thrse——mombars-——-cf——the
medical-panets
td}-~-Por-~-the—--purpose—-ofb--revievwing-ehe-repores-of-che
examinhtions-and-i+asuing-the-report-ender-aubsectian—{t23tbty
the-tHree-members-af-the-medicat--panei-—shati--be--the--twe
members-of-the-pansal-vho-examined-the-claimant-and-the-panat

chairhan—-IE-—tha-panei-chatrman-has-examined—the-ctaimants

-28- S8 383
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the-panel-chairman——shati--appoint—-another--member--of-—-the
medicat-panei-to-be-the-third-member*

NEW SECTION. Section B. Repealer. Section 39-71-2338,
MCA, is repealed.

NEW SECTION. Section 9. Effective date. [This act] is
aeffective July 1, 1991.

-End-
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SENATE BILL NO. 383
INTRODUCED BY WEEDING, WILLIAMS

BY REQUEST OF THE STATE FUND

A BILL FOR AN ACT ENTITLED: “"AN ACT TO REVISE CERTAIN
PROVISIONS OF THE WORKERS®' COMPENSATION ACT; AMENDING
SECTIONS 39-71-116., 318-71-117, 39-71-118, 39-71-414,
39-71-431, 39-331-7847-39-7%-F 4%y 39-71-23131i, AND 39-71-2339,
39-32-681;-~AND--39-32-6@827; MCA; AND REPEALING SECTION

313-71-2338, MCA; AND PROVIDING AN EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-116, MCA, is amended to read:
*39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary ta the
investigation, review, and settlement of claims; payment of
benefits; setting of rteserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{2} “"Average weekly wage" means the mean weekly

earnings of all employees under covered employment, as

@:ﬂa tegistative CouncH

sB 0383/02

There-are no changes in this bill,
and will not be reprinted. Please
refer to yellow copy for complete

text.

S8 383
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SENATE BILL RO. 383
INTRODUCED BY WEEDING, WILLIAMS
BY REQUEST OF THE STATE FUND
A BTLL FOR AN ACT ENTITLED: "AN ACT TO REVISE CERTAIN

PROVISIONS OF THE WORKERS' COMPENSATION ACT; AMENDING

SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-414,
39-71-431, 39-7%-764y-39-F:-F4k7 39-71-2311, AND 35-71-2339,
39-72-68t7--ANDB--39-F2-6827 MCA: AND REPEALING SECTION

39-71-2338, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT EKACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-116, MCA, is amended to read:
*39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

(1) “Administer and pay” 1includes all actions by the
state Fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary tc the
investigation, teview, and settlement of claims; payment of
benefits: setting of reserves; furnishing of services and
facilities; and utilization cf actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{2} "Average weekly wage" means the mean weekly

earnings of all employees under covered employment, as

A\ { Mongana Leqistatiee Councit

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

sp 0383/02

defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

{3) “Beneficiary" means:

{a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury:

{b} an unmarried child under the age of 18 years:;

{~) an unmarried child under the age of 22 years who 1is
a Full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d} anm invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

fe}y a parent who is dependent upon the decedent for

support at the time of the injury {however, such a parent is

a beneficiary only when no beneficiary, as defined in
subsections {3)(a) through (3)(d) of this section, exists);
and

(f) a brother or sister under the age of 18 years |if
dependent upon the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiary,
as defined in subsections (3)ta} through (3){e} of this

section, exisgs).

-2- SB 383
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{4) TCasual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the emplovyer.

{5y "€hild" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

{t6) "Days"” means calendar days. unless otherwise
specified,

(7) “Department” means the department of labor and
industry.

(B} “"Fiscal year" means the pericd of time between July
1 and the succeeding June 30,

{9) "Insurer” means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

(10) "Invaliqd" means one who is physically or mentally
incapacitated.

(11} "Maximum healing” means the status reached when a
worker 1s as far restored medically as the permanent
character of the work-related injury will permit.

{12) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

(13) "Payroll™, "annual payroil”, or “"annual payroll for
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the preceding year® means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shall not have operated a sufficient or any length of time
during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be
made by the department for any employer starting in business
if no average payrolls are available. This estimate is to be
adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payroll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

(14) "Permanent partial disability” means a condition,
after a worker has reached maximum healing, in which a
worker:

{a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-113: and

{b) is able to return to work in the worker's job pool
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage 1oss, or both.

{15) "Permanent total disability™ means a condition
resulting from injury as defined in this chapter. after a
worker reaches maximum healing, in which a worker is unable
ro return to work in the worker's job pool atter exhausting

all options set forth in 39-71-1012.
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{16) The term “physician” includes "surgeon® and in
either case means one authorized by law to practice his
profession in this state.

{17) The “"plant of the employer” includes the place of
business of a third person while the employer has access to
or contraol over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

{18} "Public corporation” means the state or any county,
municipal corporation, school distriect, city, city wunder
commission form of qovernment or special charter, town, or
village.

{19} "Reasonably safe place tc work"”™ means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

(20) "Reasonably safe tools and appliances” are such
tools and appliances as are adapted to and dare reascnably
safe for use for the particular purpose for which they are

furnished.

t21) "Temporary service contractor” means any person,

firm, association, or corpgration conducting busipess that

employs individuals directly for the purpose of Ffurnishing

the services of those individuals on a part-time ur

temporary basis to others,

t2¥4(22) "Temporary total disability" means a condition
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resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

(23) “Temporary worker" means a worker whose services

are furnished to another on a part-time or temporary basis

to substitute for a permanent employee on leave or to meet

an emergency or short-term workload.

+223{24) "Year”, unless otherwise specified, means
calendar year."

Section 2. sSection 39-71-117, MCA, is amended to read:

"313-71-117. Employer defined. (1) "Employer™ means:

¢33{a) the state and each county, city and county, city
school district, irrigation district, all other districts
established by law, and ail public corporations and
quasi-public corporations and public agencies therein and
every person, every prime contractor, and every E£firm,
voluntary association, and private corporation, including
any public service corporation and including an independent
contractor who has any person in service under any
appointment or contract of hire, expressed or implied, oral
or written, and the legal representative of any deceased
employer or the receiver or trustee thereof; and

t2¥({b) any association, corporation, ot organization
that seeks permission and meets the requirements set by the

department by rule for a group of individual employers to

-5 SB 383
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operate as self-insured under plan No. 1 of this chapter.

(2} A tempcrary service contractor is the employer of a

temporary worker for premium and loss experience purposes.

{3) An employer defined in subsection {1} who utilizes

the services of a temporary worker furnished by another

person, association, contractor, firm, or corporation, other

than a temporary service contractor, is presumed to be the

employer for workers' compensation premium and loss

experience purposes for work performed by the worker. The

presumption may be rebutted by substantial credible evidence

of the following:

(a} the person, association, contractor, firm, or

corporation, other than a temporary service copntractor,

furnishing the services of a temporary worker to another

retains control over all aspects of the work pecformed by

the worker, both at the inception of employment and during

ail phases of the work; and

{(b) the pecrson, associarion, contracter, firm, or

corporation, other than a temporary service contractotr,

furnishing the _services of a temperary worker to another has

obtained workers' compensation insurance in Montana both at

the inception of employment and during all phases of the

work perfomed for the worker.

{4) Notwithstanding the provisions of subsection {3}, a

common or contract motor carrier doing business in this
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state who utilizes drivers in this state is considered the

employer, is liable for workers' compensation premiums, and

is subject to loss experience rating in this state unless:

{a) the 4driver in this state is certified as an

independent contractor as provided in 39-71-401(3); or

{b) the person, association, contractor, firm, or

corporation furnishing drivers im this state to a motor

carrier has obtained workers' compensation insurance on__ the

drivers in Montana both at the inception of employment and

during all phases of the work performed."®

Section 3. Section 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, and workman defined. (1)
The terms “employee", "workman", or “"worker® mean:

(a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed cor implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and 21l of the elected and
appointed paid public officers and cfficers and members of
boards of directors of gquasi-public or private corporations
while rendering actual service for such corparations for
pay. Casual employees as defined by 39-71-116 are included
as employees 1f they are not otherwise covered by workers'

compensation and if an employer has elected to be bound by

-8- 5B 183
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the provisions of the compensation 1law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

(b} a recipient of general relief who 1is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinguency prevention or rehabilitation program:

fc) a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocatioral training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocaticnal training programs as
outlined above while they are on the premises of a public

schoel or community college.

{d} students enrolled and in attendance in programs of

vocational-technical education at designated
vocational-technical centers: or

{e) an airman or other person employed as a volunteer
under 67-2-105.

(2) (a} If the employer is a partnership or sole

proprietorship, such employer may elect to include as an

employee within the provisions of this chapter any member of

-9~ s 383
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such partnership or the owner of the suole proprietorship
devoting full time to the partnership or proprietorship
business.

(b) In the event of such election, the employer must
serve upon the employer's ilnsurer written notice naming the
partners or sole proprietor to be covered and stating the
level of compensation coverage desired by electing the
amount of wages to be reported, subject-to the limitations
in subsection (2){d). A partner or sole proprietor is not
considered an employee within this chapter until such notice
has been given.

{c) & change in elected wages must be in writing and is
effective at the start of the next guarter following
notification.

{d] All weekly compensation benefits must be based on
the amount of elected wages, subject te the minimum and
maximuym limitations of this subsection. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

{3) An employee, workman, or worker in this state whose

services are furnished by a person, association, contractor,

firm, o©or corpcration, other than 4 temporary service

contractor, to an employer as defined in section 39-71-117
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is presumed to be under the control and employment of the

employer. This presumption may be rebutted as provided in
39-71-117(4).

(4) For purposes of this section, an "employee,

workman, or worker in this state" means:

(a) a resident of Montana who is employed by an

employer and whose employment duties are primarily carried

ocut aor centrolled within this state; or

{b} a nonresident of Montana whose principal employment

duties are conducted within this state on a regular basis

for an employer.”

Section 4. section 39-71-414, MCA, is amended to read:

“39-71-414. Subrogation. (1)} If an action is prosecuted
as provided for in 39-71-412 or 39-71-413 and except as
otherwise provided in this section, the insurer is entitled
to subrcgation for all compensaticn and benefits paid or to
be paid under the Workers' Compensation Act. The insurer's
right of subrogation is a first rien on the claim, judgment,
or recovery.

{2} f(a) 1f the injured employee intends to institute
the third party action, he shall give the insurer reasonable
notice of his intention to institute the action.

Ib} The injured employee may request that the insurer
pay a proportionate share of the reasonable cost of the

action, including attorneys' fees.
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{c) The insurer may elect not to participate in the
cost of the action. IF this election is made, the insurer
waives 50% of its subrogation rights granted by this
section.

(d) If the injured employee or the employee's personal
representative institutes the action, the employee is
entitled to at least one-third of the amount recovered by
judgment or settlement less a propertionate share of
reasonable costs, including attorneys' fees, if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogation.

{3} I1f an injured employee refuses or tails to
institute the third party act:ion within | year from the date
of injury, the insurer may institute the action in the name
of the employee and for the employee's benefit or that of
the employee's personal representative. If the insurer
institutes the action, it shall pay to the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to be paid under the Workers'
Compensation Act after the insurer’'s reasonable costs,
including attorneys' fees for presecuting the action, have
been deducted from the recovery.

{4} An insurer may enter into compromise agreements in
settlement of subrogation rights.

(5) ¥f--the--amount--af-compensation-and-other-benefics
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payable-nnder-the-nNorkersl-Compensation-Act--have--not—-been
fuiiy--determined--at--the-time-the-empioyee;-the-empioyeets
heira-sr--personai--representativesy--or--the--inasurer——have
settled-—-tn--any-—-manner—-—-the-ackian-as-provided-for-in-this
section;—the-deparement-ashati-determine-what--proporeion—-of
the--settiement--shaii--be--atiocarad-under-subrogation:-Fhe
departmentla-determination-may-be-sppeated-to--the--workerss

compensatron-—-4udge Regardless of whether the amount of

compensation and other benefits payable under the Workers'

Compensation Act have been fully detecrwined, the insurer and

the claimant’'s heirs or personal representative may

stipulate the proportion of the third party settlement to be

allocated under subrogation. Upon review and approval by the

department, the agreement constitutes a compromise

settlement of the issue of subrogation and may not be

reopened by the department.

{6) (a) The insurer is entitled to full subrogation
rights under this section, even though the claimant is able
to demcnstrate damages in excess of the workers'
compensaticn benefits and the third-party recovery combined.
The insurer may subrogate against the entire settlement or
award of a third party claim brought by the claimant or his
perscnal representative, without regard to the nature of the
damages.

{b) If no survival action exists and the parties reach
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a settlement of a wrongful death claim without apportionment
of damages by a court or jury, the insurer may subrogate
against the entire settlement amount, without regard to the
parties' apportionment of the damages, unliess the insurer is
a party to rhe settlement agreement.”

Section 5. section 39-71-431, MCA, is amended to read:

*39-71-431. Assigned risk plan. (1) Following the date
on which the provisions of 39-71-2311 through 39-71-2320%
and 39-71-2337;-and-39-71-2338 are implemented but no later
than December 31, 1990, the commissioner cf the department
of labor and industry may order the establishment of and
administer a plan to equitably apportion among the state
fund, plan Ne. 3, and private insurers, plan No. 2, the
coverage required by this chapter for employers who are
unable to procure coverage through ordinary methods. In
determining whether to order an assigned risk plan to be
established, the commissioner shall consider the effect a
plan would have on the availability of workers' compensation
insurance and the need to provide competitive workers'
compensation premium rates far employers in this state. IE
the commissioner orders the establishment o©of an assigned
risk plan, it may not take effect until at least 6 months
tollowing the commissioner's order creating the plan.

(2) All plan No. 2 insurers and the state fund shall

subscribe tu and participate in the assigned risk plan.
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{3y If an insurer refuses to accept iis equitable
apportionment unc:r the assigned risk plan, the commissioner

of insurance may suspend or revoke the insurer's authority

to issue workers' compensation insurance policies in this
state,
(4) If an assigned risk plan is established and in

effect, the state fund, plan No. 3, is not required to
insure any employer in this state requesting coverage, and
it may refuse coverage for an employer, except for a state
agency.

{5) If an assigned risk plan is established and in
effect, an employer who is refused the coverage required by
this chapter by the state fund, plan No. 3, and by at least
two private insurers, plan No. 2, may be assigned coverage
by the commissioner under the assigned risk plan pursuant to
the procedure established by the commissioner for the
equitable apport:onment of coverage."

Seetion-67--Secktton-39-31-76¢4 - MEAr - t3-amended-to-reads

£353-71-764---Payment -of-medicatr-hospitat;--and--retated
services-—-——- fee--schedutes--and--hospital--ratesc—-(iy——¥n
addition-ea-the-compensation-provided-by-this-chapter-and-as
an--additionat-benefit-separate-and-apart-from-compensationy
the-feltlowing-muse—-be-furnished:

tay--Afrer-the-happening--of--the--induryy--rhe--insurer

shatl--furnishy--witheut--itrmitatran-as-ro-tenqth-of-cime-or
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doiiar—-amount;--reassnabie--services--by--a--phyatcian-—-or
surgeony--reascnabie--hospital--services--and-medicines-when
needed;-and-such-ather-treatment-as-may-be-approved--by--the
depearement-for-the-itnjuries-sustatned:
{by--Fhe—-insurer--shatl--repiace-or-repatr-presceripetioan
eyegianses;--prescription—-—-contact---tensess---prescription
hearing--aidsy--and--dentures--that-are-damaged-or-tosc-as-a
resuit-ef-an-injuryr-an-defined-in-39-71-1i97;-arising-out-of
and-in-the-sourae-of-employment:
tc}--Phe-insurer—~shati-reimburse-a-worker-for-reasonabie
travel-expenses-incurred-in-travei-to-a-medicat-provider-for
treatment-of-an-tnjary-pursuant--to--rutes--adopted--by--the
department: —-Reimbursement--must-be-at-the-rates-atiowed-for
reimbursement-cf-travel-by-state-empioyees:
t2)--A--relative--value--fee--—achedute---for---medicat;
ehrropractics--and-paramedicat-services-provided-for-in-thts
ehapterr-execinding-hospitat-services;--muac--he--esstabiisned
annuatiy--by--the-department-and-bacomer-effestive-itn-dannary
of-each-year:z-Phe-maximum-fee-schedute-myat-be-adopted-an—-a
reintive--value--fee--scheduie-of-medicat;-chirepractier-and
paramedicai-services;--with--untt——-vatues--to--indiecare--the
retative--reiationship--within-each-grouping-of-speciateiess
Medicai-fees-must-be-based-on-the-median-fees-as--biited--to
the-state-fund-during-the-vear-preceding-the-adoptron-of-the

scheduie-——Fhe~--arare-——-fund--ahati-report-fees-bitted-in-the
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form-and-at--the--times--required--by--the--department: The

department--may-redquire—insurers-to-submit-informatien-to-be

used-in-establiishing--the--schednier Fhe--department--shati

adopt--rates-—establisning-~relative--unit-vatuesr-greonpa-of
apeciateiesy-the-procedures-itnsurecs-must--nse--ta--pay—-for
servrees--under--rhe-sehadate;-and-the-method-of-determintng
the-median-of-biited--medicat--fees:--Fhese--rules--must--be
modeted-on-the-1374-revision-of-the-1969-Catrifornte-Retative
Yalde-Studiess
t3+--Beginning——January--1;--1988;-the-department-shatt
establish-rates-for--hospitat--services--necessary--fer--the
treatment--of-~injured--vworkars:--Approved--rates-must-be—tn
effeer-for-a-pericd-nfé-12-montha-fram-ehe-dare-af--approval-
FPhe-department-may-coordinate-ehis-ratesetting-function-with
other-public-agenctes-that-have-simtiar-reaponsibiticress
t43--tay-Notwithstanding---subasection---{2}5---beginntng
danuary-t;-1988;-through-Becember-317-1993;-the-maximum-fees

reimbursement—-for-meditcai-services payable-by-insurers-muse

be-iimited-to-the-retative-value-fee~schedute-eatabliished-in

danuary-383 <

tb}--Reimbursement-—€for-medieal-sarvices-by-insurers—-for

eatendar-year-1+392-may-not—_increase-more-than-the—parsentage

inerease——in-——-the--—statels-average-weekiy-wage-since—guty-17

987+

tey--Beginning---danuary---i7----19935——--the---maximum
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reimbnrsement——-for-—medical--servicea-by-inserers-may-nor-be

increased-more-than-the-annuai-percentage--inerease--in--the

statets-werkly-wage:

{5)--tm}-Netwithastanding---sobsection———{3);---beginning
danvary--17-~-12887-—thréugh--Becember-317-199t7-the-hospital
rates-payable-by-insurers-most-be-timreed-to--thoase--set--in
danuary-1988=

{bi--Hospttmi--rates--payabite——by--insureps-for-catendar

year-1992-may-not-increase-more-than-the-percentage-tnerease

in—the-statela-averagqe-weekiy-wage-aince—Jduly-+5-1963<

te}r--Beginning-danvary-17;--19935--the-—-maximum--hoapitai

rates-paynbie-by-insurers-may-not-be-increased-more-than-the

anngat--pereentage-——incresse——in-—the-stateis—average-weekty

wage:"

Seetioan-Fr--Seeckion-39-31-F4i;-MEA;-1o-amended-to-read-
133-31-741:--Compromise-settiementa;-tump-sum-—payments;
and--iump-sum--advance--payments: {i}-The-biweekiy-payments

provided-for-in-this-chapter-may-be-converted;-in--whoie——or

itn--party--into-a-iump-sum-payment-A-conversion-may-be-made

enty-upon-written-application-by-the-injured-worker-with-the

concurrence-of-the-insurer: -An-agreement-betwean-a--claimant

and--insurer-for-a-paretat-or-fuiti-conversien-of -benefits-ts

aubject-to-deparement-approvai--FPhe-approvat-or-award--of--a

tump-sum--payment-by-the-department-ia-the-exception-and-not

the-roler
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t11t2)-—ta)-Benefita-may-ba-coanverved-in-vholte-ta-a-tump
sams
ti}——tf-a-ectaimant-and-an-insurer--dispute--the--intttat
compensaabiiiey-of-an-injeryr-and
tity-tf-the-citaimant-and-insurer-agres-te-a-settiements
tb)--Phe--agreement--is--suhjece-ta-deparement-approval-
Phe--department--may-—disapprove--an--agreement--ander--this
section subsection-t2y-sniy-if-rhere—-is--nekt--a--reasonable
dispute-aver-compensabilivy~
te}--Hpon---approvai;———the---agreement—--constitntes—-a
compremise-and-reiease-sectiement-and-may-not-be-respencd-by
che-department-er-by-any-ecoures
td}--Phe-parriesi-faiture-ca-reach-an-agreemenc-is-not-a
dispute-over-which-a-mediator-or-the--workers!i--compensation
ecourt-has-Jjurtsdictions
t2¥¢34--tay-if-an-tnsurer-has-accepted-inttirat-trabtitty
for--an--injury;--permanent-totai-and-parmanent-partial-wage
suppiement-benefits-may-be-cenvercad-in-whoie-to-a--iump-sum

payment: A--iump-sum-conversion-may-not-be-greater-than-the

present-value-of-the-estimated--fubture-—-benefits-—uaing--the

rate-praseribed-in-subsection~-¢33=

thi--Phe--canversion--may--be--made--onlty-upon-agreement
between-a-ciaimant-and-an-insurers
tci--FPhe-agqreement-is-subject--to--department--approvais

Fhe--department--may--approve-an-agreement-if: disapprove-an
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agreement—under-this—subseebion—faf—anly——if-—it——deternines

that—-the-—setkiement-amount-is-inadequate--ié-the-agreement

ia-disappreved7-thewdepartnent—must-set—ﬁorth—in*detaii—-tbe

reasana-far-the-disapprovais

tit--there-is-a-reasonabie-dispute-concerning-the-amount
af-the-insurer+s-future-tiabitibty-or-benefitas-or
tity-the—-amount-of -the-insureris-projected-tiabitity-is
reasonebiy~—certa&n-—and-—bhe~—setb}ement——anonnt—--is——~nae
substantintiy--iess-~than-the-present-vatue-of-the-insurer's
trabititys
td}--Fhe-partiesl-fatinre-to-reach-zgreement--is--not--a
dispuee--over——which—a‘mediatof-ef—bhe-uerkers‘—compensatian
ecodrt-has-jurisdictions
fe}igi——ﬂpon—-approvair-—the—ﬂagreement--eenstieutes—~—a
compromise—and—releaae—seet}emene—and—may—nat—be-reopened-by
the-department-or-by-any-coure.

f47-—fa}-ff~-nn——in:uref—-has—accegtedAinitiai—iiabiiitx

for-an-injuryy-permanent-total-wage-suppiement-benefits--may

pe--converted-—in--whate--te—-a—jump-sum-payments-A-iump-sum

conversion-may-nst-he-qreater-than-the-present-vaiue-of--the

estimated—-éntngp-—benefita——using-—the——fetev-prescribed*in

subsection-+3§+

fb)—-?he-department-muy-approve—an~aqreement~under--th§s

subasstion--if-the-parties-demonstrate—that-the-ciaimant-has

financiai-need-that>
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tiy--reiates—-kos

tA}-—the-necessitien-of-tifes

tB}--an-accumulation—-ef--debt--inecurred--prior-—to--the

tnjury;-eor

tE}--a-—-—seif-empioyment---venture-—that--is--considered

feasible-under-criteria-estabiished-by-the-department--and

tity-arises-subsequent-to-the-date-of-itnjury-—-or--arises

becanse—-of-reduced-income-as-a-reanit-af-the-injurys

cy-~A--itump--sum-—-conversion--may--not—-be-given-fer-the
pirpose—af-purchasing-an-annuity-or-inveating-—tn-reat-estate
Eor-bnsinessvpurposes—er—éee-any-type—éf—passive—invesementr
td)--Hpan--approevai;---the---agreement---constitutes—--a
compromise-and-rejease-settiement-and-may-not-be-reopened-by
the-deparemens:
+33{5iMta)-Permanent--partiat--wage--suppiement-benefits
may-hbe-coenverted-in-part-te-a-iump-sum-advanees
tb)y--Fhe-conversion-may--be--made--only-—upon--agreement
between-a-claimant-and-an-inaurerc
tey The-agreement-is-subject-to-department-approvat:
tb}--Fhe--department-may-approve-an-agreement under-this
seetion tf-the-parties-demonstrate——that--the--ciatmant--has
financiai-need-thats
ti)--tetatpa-to-the-necesstrttes-of-tife-or-retates—to-an
accumuiation-of-debt-tncurred-prior-to-injurys--and

trty-arises--subsequent--to-the-date-of-tnjury-or-arraes
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because—of—redueed-income—us—u-resu}t—of—the—injuryr
fd}--?he—partiesi-Eniiure—to—reach—an—agreement-is—nee—a
éispute—aver—which—a~mediatoe-ot—the-—workers*-—ccmpensat&en
court-has-jurisdictions
f4)1§1——Pefmanent—--betni——disubiiity--benefits——muy——be
converted in-part to—a—}ump—aam—advuncer—The--totai-—of--nii
iamp—sum—-advance—-paynents——to——e--eiaimant-—may-aot-exceed
5EBTBBBT—A-eenver5ion-may-be-—made——cniy--upon--the——vritten
appiicaeionn~ofﬂ—the--injured-workef-w&th—the-concurrence—oi
the—insnrerr-Appeevaivof—the—}ump—sun—advanee—payment-—rests
in——the—-di:cretion—of—the-departmentr—The-apprevai—or—awerd
oE—a*}unp—sum-advance-payment‘by--the—‘departmene--or-—ceurt

muat-—he--the--exception--It-may-be-given Phe-department-may

epprove—an-ageeengnt--under——ehis——subsection onty--tf-—the

warker-has-demsnserated-financiat-need-thatr
tay--retates-to:
trj--ethe-neceasicies-of-tifes
fii1—an—~accumuiution--ef——debt——incufred——priar——to-the
rajurys-se
titty-a——setf-empioyment--venture as---sep--—forth—--n

39-71-1826 that--is--censrdered——feasibte--under--criteria

estabiiahedvb!fghe—degartment;—and
fb}——arises—sub:equent—to*the—date-of—injury--or——urises
pecanse-of-reduced-income—as-a-resutt-of-the-tajurys

f%if?1~—fai~An--tnsurer-—may~recoup-any—iump—sum—advunce
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amortired--at-—the--rate-—established--by—-the---deparements
prorated-—-biweekly-—~over--the--projected--duration—-af--the
compensation-pertods

tby--Fhe-rate-adopted-by-the-department-most-be-based-on
the-average-rate-for-tnieced-Staten-18-year-treasery-biila-én
the-previous-catendar-years-rounded--to--the--nearest--whoie
number:

tet-—f-—-the---projected —compenaation--peritod--is--the
ciaimantis-tiferimer-che-i+fe—eaxpectancy-must-be--decermined
by--using--the--most--recent—-tabie--of--1ife--expactancy-as
published-by-the-United-States-national-——cencer—-for--heatth
statistiens

t63t8)--Fhe Subject-to-oecher-proviscns-of-this-sectiony

the-department-has-Full-power;-authoritys--and--jurisdtetion
to--altiow;--approve;—-or-condition-compromise-ssttiements-or
temp-sum-advances-agreed-to-by--workers-—-and--insurers;--Aki
such--compromise--settiements—and-iump-sum-payments-are-void
without-the-approvat-ef--the--dens tments-—-Approvat--by—-the
department-must-be-in-writing:-Fhe-department-shati-direetty
notify-a-ciatmant-of -a-department-order-approving-er-denying
a-claimantls-compromise-or-iump-sum-payment:
t?319}--Subjeckt-—to--39-31-3483i;--a--dispute--between——a
ciaimant-and-an-inaunrer-regarding-the-conversion-of -birweekiy
payments--inteo--a-iump—sum-advance-under-subsection-{4} iump

som ts-considered-a-diaputer-for-which-a--mediatar--and--the
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workerst-——compensaatisn--court——-have--juriadiction--to-make-a
determination:-if-an-insurer--and--a--cimaimant--agree--to—-a
compromise——and-reiease-sectlement-or-a-tump-sam-advance-but
the-deparement-disapproves-the-agreement7——the--parties--may
request——tha——workersl-—compenantion-—canrt——ko-—-review——the
deparementis-decisions2

Section 6. Section 39-71-2311, MCA, is amended to read:

*39-71-2311. Intent and purpose of plan. It is the
intent and purpose of the state fund to allow employers the
option to insure their liability for workers' compensation
and occupational disease coverage with a mutual insurance
fund. The state fund is required to insure any employer in
this state requesting coverage, and it may not refuse
coverage for an employer unless an assigned risk plan
established under 39-71-431 is in effect. The state fund
must be neither more nar less than self-supporting. Premium
rates must be set at least annually at a level sufficient to
ensure the adequate funding of the insurance program,
including the costs of administration, benefits, and
adequate reserves, during and at the end of the period for
which the rates will be in effect. 1In determining premium
rates, the state fund shall make every effort to adequately
predict future costs. When the costs of a factor influencing
rates are unclear and difficult to predict, the state Efund

shall use a prediction calculated to be more than likely to
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cover those costs rather than less than 1likely to cover
those costs. Unnecessary surpluses that are created by the
imposition of premiums found te have been set higher than
necessary because of a high estimate of the cost of a factor
or factors may be refunded by the declaration of a dividend
as provided in this part. For the purpose of keeping the
state fund solvent, it must implement wvariable pricing
levels within individual rate classifications to reward an
employer with a good safety record and penalize an employer

with a poor safety record. An employer's payroll reporting

and premium history and other relevant factors may also be

considered in implementing variable pricing levels."

Section 7. section 39-71-2339, MCA, is5 amended to read:
"319-71-2339. Cancellation of coverage -~ thirty days'
notice reguired. The state fund may cancel an employer's
tight--to--operate—-under—-plan--Nez--3--of-~-the---Workerst!

€ompensatton-—-Act coverage under this part for failure to

report payroll or pay the premiums due or for anaother cause

provided in the insurance policy. When-—the--state-fund

eancets-an-empitoyeris-coverage;-it-shati-notify-the-empioyer
of-ira-intent-to-cancei-the-empioyer-at-teast-36-days-before

the-emnceltation-becomes-effectiver Cancellation may take

effect only by written notice to the named insured at least

30 days prior to the date of cancellation or, in_cases of

nonreporting of payroll or nonpayment of a premium, by
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failure of the employer to submit payroll reports or pay a

premium within 30 days after the due date. The state fund

shall natify the department of the names and effective dates

of all policies cancelled. However, the policy terminates on

the effective date of a replacement or succeeding insurance

poclicy issued to the insured. WNothing in this section

prevents the state fund from canceling an insurance policy

before a replacement policy is issued to the ingsured. After

the cancellation date, the employer has the same status as
an employer who is not enrolled under the Workers'

Compensation Act unless a replacement or succeeding

insurance policy has been issued.™

Seetion-10-—-Sestion-39-72-6017-MEA;-its-amended-to-reads

439-72-601---Medicalt--panet--—{1)--Phe-—department-ahatil
devetop-a-1ist-of-physicians-to-serve--on--the--occupationat
disease--medicat--panet---Phe--tist--may--inciude-phystecrans
nominated-by-the-board-cf-medicat-examinersr--A-phyatctan--on
the--panel--must--be--certified-by-his-speciaity-board-or-be
eiigibie-for-certification-in-the-spectaity-area-appropriate
to-the-ctaimantis-condttion-tn-retation-te-this-chapters

{2y--The-department or-an-insurer shaiil-seiect--a--panel
phystcran-to-examine-a-cltaimant;-as-requireds-fhe-department
shati--appeint;--as--required;-one-member-ofé-the-panei-to-be
the-chatrman-2

Sectian-tir--Sectton-39-32-6827-MEA; -rs-anended-to-read:
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£39-32-682~---insurer-nay-accept-ttability-——--- precedure
for--medicai--exa iination--when--insurer--has--net--accepted
Tiabititys--{1}-—An-insurer-may-accepk-liabiltity-far-a-claim
under-this-chapter-based-on-information-submitted-to-tt-by-a
ciaimanes

t2)--in-order-to-determine-the-compenaabiiity-of--ciarms
under---this--chapter--when-—an--insurer--has--not——sccepred

tiahilitys or-questions—-tiabitity-or-in-order--to--determine

whether——the-cintnank-is-totatriy-disabled-sr—te-what-extenty

if-any;-benefits-muse-be-reduced-porsuant-to-39-372-3067 the

following-procedure-must-be-foltoweds

taj--Fhe--department or--an--insurer-with-notice-to-the

department shati-direct-the-ciaimanc--to--a--member—-sf--rne
medical--panet--far--an--examination.-The-panet-member-shait
conduet-an-examination-to-determine-whether—the-ctaimant--is
totatiy--disabied--and--its--suffertrgy--from--an-eccupationat
diseaser-Fhe-panei-member--shati--sobmie--a--report--ct-—hia
findings-to-the-department
th}--Eirher——the-—-ciatmant-sr-the-insurer-mays;—within-28
days-after-the-receipt-of-the--repore--hy--the-—firse--panet
member;--raquest-—that--—the-ctaimant-be-examined-by-a-second
panei-member:-if-a--sscond--examination--is--requested;-—the

department er-an-insurer-wikth-notice-to-the-department shaiil

direct--the--etaimant —-to--a--second--panei-member-who-shati

conduct-an-examination-to-determrne-whether-he-betteves—-the
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etaimant-—-ia——totatly--disabied--and--is—-snffering--£from-an

esccupational-disease and-to-what-extenty--if--anys--benefits

must--be--reduced--pursuant--t6--39-32-306--Fhe-panei-member

shati-sabmit-a-report-of-his--Findings--teo--the--departmentr
When-a-secend-examination-has-been-requested;-the-reporea-of
the——examinatrons-ahati-be-submrtted-ra-three-members-of-the
medicat-panel-for-reviews-A--medical--panei--member--or--the
panet--may;-in-arder-to-assisc-the-panei-member-ar-the-panei
in--reaching--a--conciusien;——consuit-—with--the--ciaimantts
attending-physicians-Phe-three-panei-members-shati--issue--a
report--concerning--the--ciaimantta--physicat--condition-and
whether-the--eciaimant--ia--suffering--from--an--occupationat
diseases
te}--Ff--a--second--examination--ita--net--requescedy-the
department-shati-issue-itta--order--determining--whecher--the
etaimant--its-entitted-te-occupationai-disease-benefits-based
on-the-report-ef-the-first-examintng-physictans-if-a--seecand
examination--ta--requested;—-the--deparement-shati-tssne-ies
order-based-on-the--report--of-~the--three--mambers--af--the
medieat-panei-
td}-~Por--the—-purpose——of--reviewing-the-reports-of-the
examinations-and-issuing-the-report-under-subsaction-¢t21{byr
the-three-members-of-the-medical--panei--shaii--be—-the-—two
members-of-the-panel-who-examined-the-ctaimant-and-the-panel

enareman--if--the-panei-chatrman-has-examined-the-ctatmanes

-28- SR a3



SB 03831/02

the-panel-chairman-—-shatl--appoint--ancther—--member—-of——the
medicai-panei-to-be-the-third-member:t

NEW SECTION. Section 8. Repealer. Section 39-71-2138,
MCA, is repealed.

NEW SECTION. Section 9. Effective date. [This act] is
effective July 1, 1991.

-End-
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