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...:Je,re,~ BILL NO, 383 
INTRODUCED BY ' /_ { , ,,'{ -~='-'--'"-'---,;<--.:.---"----------~ 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE CERTAIN 

OF THE: WORKE:RS' COMPENSATION ACT; AMENDING PROVISIONS 

SE:CTIONS 

39-71-431, 

39-71-116, 39-71-117, 39-71-118, 39-71-414, 

39-71-704, 39-71-741, 39-71-2311, 39-71-2339, 

39-72-601, AND 39-72-602, MCA; AND RE:PEALING SECT:;:QN 

39-71-2338, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE: IT ENACTED BY THE LEGISLATURE OF THE: STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

( 1) "Administer and pay 11 includes all actions by the 

state fund under the Workers' compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

( 2) ''Average weekly wage'' means the mean weekly 

earnings of all employees under covered employment, as 

~-"• "'"'"""' counc,, 
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defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prier to July 1 of each year. 

(3) ''Beneficiary'' means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury: 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d} an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through (3)(d} of this section, exists); 

and 

(f) a brothec or sister under the age of 18 years if 

dependen~ upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age oE 18 years and only when no beneficiary, 

as defined 1n subsect~ons (3)(a) 

section, exists). 

-2-

through (3)(e) of this 
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( 4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

{5} "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

{ 6) "Days" means calendar days, unless otherwise 

specified. 

( 7) "Department" means the department of labor and 

industry. 

(8) "Fiscal year" means the period of time between July 

1 and the succeeding June 30. 

( 9) "Insurer" means an employer bound by compensation 

plan No. l, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers 1 fund provided for in 

part 5 of this chapter. 

(10) ''Invalid" means one who is physically or mentally 

incapacitated. 

(11) "Maximum healing" means the status reac:r.ed when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

(12) "Order 11 means any decision, rule, direction, 

requirement, or standard of the department or any other 

~eter~ina~ion arrived at or decision made by the department. 

(13) "Payroll", "annual payro.:.l", er "annual payrol: fc-r 
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the preceding year" means the average annual payroll of the 

employer for the preceding calendar year or, if the employer 

shall not have operated a sufficient or any length of time 

during such calendar year, 12 times the average monthly 

payroll for the current year. However, an estimate may be 

made by the department for any employer starting in business 

if no average payrolls are available. This estimate is to be 

adjusted by additional payment by the employer or refund by 

the department, as the case may actually be, on December 31 

of such current year. An employer's payroll must be computed 

by calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 

(14) "Permanent partial disability" means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers irr.pairment or partial wage loss, or both. 

( 15) "Permanent total disability" means a condition 

resulting from injury QS defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the wcrker's job pool after exhausting 

all options set forth in 39-71-1012. 

-4-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1960/01 

(16) The term ''physician" includes ~surgeon'' and in 

either case means one authorized by law to practice his 

profession in this state. 

(17} The "plant of the employer 11 includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) ''Public corporation'' means the state or any county, 

municipal corporation, school district, city, city under 

commission form of government or special charter, town, or 

village. 

(19) "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

( 20) "Reasonably safe tools and appliances II are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

(21) "Temporary service contractor" means any person, 

firm, association, or corporation conducting business that 

employs individuals directly far the purpose of furnishing 

the services of those individuals on a Eart-time or 

temporary basis to others. 

tl!¼t~ "Temporary cotal disability" means a condition 
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~esulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum heali:-.g. 

{ 23) "Temporary worker'' means a worker whose services 

are =urnished to another on a part-time or temporary basis 

co substitute for a permanent employee on leave or to meet 

a~ emer~ or short-term workload. 

ti!i!t1£.!L "Year", unless otherwise specified, means 

calendar year." 

Section 2. Section 39-71-117, MCA, is amended to read: 

"39-71-117. Employer defined • .ill "Employer" means: 

ttt~ the state and each county, city and county, city 

school district, irrigation district, all other districts 

established by law, and all public corporations and 

quasi-public corporations and public agencies therein and 

every person, every prime contractor, and every firm, 

voluntary association, and private corporation, including 

any public service corporation and including an independent 

contractor who has any person in service under any 

appointment or contract of hire, expressed or implied, oral 

or written, and the legal representative of any deceased 

employer or the receiver or trustee thereof; and 

titi£.l any association, corporation, or organization 

t h,=i.t seeks permission and meets the requirements set by the 

department by rul0 for a group of individual employers to 

-6-
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operate as self-insured under plan No. 1 of this chapter. 

(2) A temporary service contractor is the employer of a 

temporary worker for premium and loss experience purposes. 

(3) An employer defined in subsection (1) who utilizes 

t~e services of a temporary worker fur~~shed by another 

person, association, contractor, firm, or corporati~n, other 

than a temporary service contractor, is presumed to be the 

employer for workers' compensation premium and loss 

experience purposes for work performed by the worker. The 

presumption may be rebutted by substantial credible evidence 

of the following: 

(a) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a temporary worker to another 

retains control over all aspects of the wor~ performed by 

the worker, both at the inception of employmer.t and during 

all phases of the work; and 

(b) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a temporary worker to another has 

obtained workers' compensation insurance in Montana both at 

the inception of employment and during all phases of the 

work perfomed for the worker. 

(~) Notwithstanding the provisicns of subsection (3), a 

common ur contract motor carrier dcin.9. ·ousiness in this 
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state who utilizes drivers in this state is considered the 

employer, is liable for workers' compensation premiums, and 

is subject to loss experience rating in this state unless: 

(a) the driver in this state is certified as an 

independent contractor as provided in 39-71-401{3); or 

(b) the person, association, contractor, firm, or 

corporation furnishing drivers in this state to d motor 

carrier has obtained workers' compensation insurance on the 

drivers in Montana both at the inception of employment and 

during all phases of the work performed." 

Section 3. Section 39-71-118, MCA, is amended to read: 

"39-71-118. Employee, worker, and workman defined~ (1) 

The terms "employee", "workman", or "worker" mean: 

{a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment o~ contract of hire, expressed or implied, oral 

or written. The terms include aliens and mi~ors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise covered by workers' 

compensation and if an ~mployer has elected to be bound by 

-a-
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the provisions of the compensation law for these cas~al 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions cf 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers; or 

(e) an airman or other person employed as a volunteer 

under 67-2-105. 

( 2) (a} If the employer is a partnership or sole 

proprietorship, such employer may elect to include as an 

employee wi::::hin the provisions of this chapter any member c-f 
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such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

(b) In the event of such election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or sole proprietor ~o be covered and stating the 

level of compensation ccverage desired by electing the 

amount of wages to be reported, subject to the limitations 

in subsection (2)(d). A partner Jr sole proprietor is not 

considered an employee withi~ this chapter until such notice 

has been given. 

(c) A change in elected wages must be in writing and is 

effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the amoun:: of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the electing employer may 

elect not less than $900 a month and not more than l 1/2 

times the average weekly wage as defined in this chapter. 

(3) An employee, workman, or worker in this state whose 

services are furnished ova person, association, contractor, 

firmi_ _ _______Q_£__ corporatic:1, ::.:ther than d te:nporary service 

contracto!~-~o dn emo:oyer as defined in section 39-71-117 

-J.O-
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is presumed to be unde~ the control and employment of the 

employer. This presumption may be rebutted as provided in 

39-71-117 ( 4), 

( 4) For purposes of this section, an "employee, 

workman, or worker in this state'' means: 

(a) a resident of Montana who is employed by an 

employer and whose employment duties are primarily carried 

out or controlled within this state; or 

(b) a nonresident of Montana whose principal employment 

duties are conducted within this state on a regular basis 

for an employer." 

Section 4. Section 39-71-414, MCA, is amended to read: 

"39-71-414. Subrogation. {l) If an action is prosecuted 

as provided for in 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 

to subrogation for all compensation and benefits paid or to 

be paid under the workers' Compensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgment, 

or recovery. 

(2) (a) If the injured employee intends to institute 

the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportiona~e share o: the reasonable cost of the 

action, including attorneys' fees. 
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(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50% of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys 1 fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

{3) If an injured employee refuses or fails to 

institute the third party action within l year from the date 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 

the employee's personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the Workers' 

Compensation Act after the insurer's reasonable costs~ 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4} An insurer may enter into compromise agreements in 

settlement of subrogdtion rights. 

(5) f£--t~e--~me~nt--o£-eompensett~n-e"e-other-bene£tt~ 

-12-
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payab¼e-ttnder-the-Workersi-eompensation-~et--haYe--not--been 

Ett¼½y--determined--at--the-time-the-emp¼oyee,-the-empioyeeis 

he±rs-or--persona¼--representat±~es7--or--the--±nsttrer--heve 

~ett±ed--in--any--manner--the-act±on-as-provided-for-±n-th±s 

~eet±on,-the-department-sha¼¼-determ±ne-what--preportien--0£ 

the--sett¼ement--shaii--be--ai¼oeated-ttnder-sttbrogat~on~-~he 

depertmentis-determination-may-be-appea¼ed-to--the--workersi 

eompensat±on--jttdge Regardless of whether 

compensation and other benefits payable under 

the amount of 

the Workers' 

Compensation Act have been fully determined, the insurer and 

the claimant's heirs or personal representative may 

stipulate the proportion of the third party settlement to be 

allocated under subrogation. Upon review and approval by the 

de.2.art.me~ the a.9.reement constitutes a com.eromise 

settlement of the issue of subrogation and may not be 

reopened by the department. 

(6) (a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant is able 

to demonstrate damages in excess of the workers' 

compensation benefits and the third-party recovery combined. 

or The insurer may subrogate against the entire settlement 

award of a third party claim brought by the claimant or his 

personal representative, without regard to the nature of the 

damages. 

(b) If no survival action exists and the parties reach 

-13-
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a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settlement amount, without regard to the 

parties' apportionment of the damages, unless the insurer is 

a party to the settlement agreement.'' 

Section 5. Section 39-71-431, MCA, is amended to read: 

"39-71-431. Assigned risk plan. (1) Following the date 

on which the provisions of 39-71-2311 through 39-71-2320, 

and 39-71-2337,-an~-39-~r-i338 are implemented but no later 

than December 31, 1990, the commissioner of the department 

of labor and industry may order the establishment of and 

administer a plan to equitably apportion among the state 

fund, plan No. 3, and private insurers, plan No. 2, the 

coverage required by this chapter for employers who are 

unable to procure coverage through ordinary methods. In 

determining whether to order an assigned risk plan to be 

established, the commissioner shall consider the effect a 

plan would have on the availability of workers' compensation 

insurance and the need to provide competitive workers' 

compensation premium rates for employers in this state. If 

the commissioner orders the establishment of an assigned 

risk plan, it may not take effect until at least 6 months 

following the commissioner 1 s order creating the plan. 

(2) All plan No. 2 insurers and the state fund shall 

subscribe to and participate in the assigned risk plan. 

-14-
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(3) If an insurer refuses to accept its equitable 

apportionment under the assigned risk plan, the commissioner 

of insurance may suspend or revoke the insurer's authority 

to issue workers' compensation insurance policies in this 

state. 

(4) If an assigned risk plan is established and in 

effect, the state fund, plan No. 3, is not required to 

insure any employer in this state requesting coverage, and 

it may refuse coverage for an employer, except for a state 

agency. 

(5) If an assigned risk plan is established and in 

effect, an employer who is refused the coverage required by 

this chapter by the state fund, plan No. 3, and by at least 

two private insurers, plan No. 2, may be assigned coverage 

by the commissioner under the assigned risk plan pursuant to 

the procedure established by the commissioner for the 

equitable apportionment of coverage.!! 

Section 6. Section 39-71-704, MCA, is amended to read: 

"39-71-704. Payment of medical, hospital, and related 

services fee schedules and hospital rates. (1) In 

addition to the compensation provided by this chapter and as 

an additional benefit separate and apart from compensation, 

the following must be furnished: 

(a) After the happening of the injury, the insurer 

shall furnish, witho~t limitation as to length of time or 

-15-
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dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

department for the injuries sustained. 

(bJ The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(c) The insurer shall reimburse a worker for reasonable 

travel expenses incurred in travel to a medical provider for 

treatment of an injury pursuant to rules adopted by the 

department. Reimbursement must be at the rates allowed for 

reimbursement of travel by state employees. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, must be established 

annually by the department and become effective in January 

of each year. The maximum fee schedule must be adopted as a 

relative value fee schedule of medical, chiropractic, and 

paramedical services, with unit values to indicate the 

relative relationship within each grouping of specialties. 

Med±ea±-£eee-mtte~-be-based-on-the-med±aft-£ees-os--b¼½¼ed--te 

the-~tate-ftlnd-d~rt"9-ene-ye~~-preeediflg-~~e-a~option-of-t~e 

~~hedu½e~--~he--~t~te--fund--~ha¼¼-re~ort-~ee~-bt~½ed-in-the 

-16-
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£orm-a"a-ae--~he--~±me~--reqtt±~ed--ey--~"e--depa~tment, The 

department may require insurers to submit information to be 

used in establishing the schedule. The department shall 

adopt rules establishing relative unit values, groups of 

specialties, the procedures insurers must use to pay for 

services under the schedule, and the method of determining 

the median of billed medical fees. These rules must be 

modeled on the 1974 revision of the 1969 California Relative 

Value Studies, 

(3) Beginning January 1, 1988, the department shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The department may coordinate this ratesetting function with 

other public agencies that have similar responsibilities. 

(4) ~ Notwithstanding subsection (2), beginning 

January 1, 1988, through December 31, 1991, the max±mttm-£ee~ 

reimbursement for medical services payable by insurers must 

be limited to the relative value fee schedule established in 

January 1987. 

(b) Reimbursement for medical services by insurers for 

calendar year 1992 may not increase more than the percentage 

increase in the state's average weekly wage since July 1, 

i987. 

(c) Beginning January 1, 1993 .!'. the mdx.1mum 
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reimbursement for medical services by insurers may not be 

increased more than the annual percentage i~crease in the 

state's weekl~e: 

(5) (a) Notwithstanding 

January 1, 1988, through 

subsection (3), beginning 

December 31, 1991, the hospital 

rates payable by insurers must be limited to those set in 

January 1988. 

(b) Hospital rates payable by insurers for calendar 

year 1992 may not increase more than the percentage increase 

in the state's average weekly wage since July 1, 1987. 

(c} Beginning January 1, 1993, the maximum hospital 

rates payable by insurers may not be increased more than the 

annual percentage increase in the state's average weekly 

wage. 11 

Section 7. Section 39-71-741, MCA, is amended to read: 

"39-71-741. Compromise settlements, lump-sum payments, 

and lump-sum advance payments. (1) The biweekly payments 

provided for in this chapter may be converted, in whole or 

in part, into a lump-sum payment. A conversion may be made 

only upon written application by the injured worker with the 

concurrence of the insurer. An agreement between a claimant 

and insurer for a partial or full conversion of benefits is 

subject to department approval. The approval or award of a 

lump-sum payment by the department is the exception and not 

the rule. 
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t¼till (a) Benefits may be converted in whole to a lump 

sum~ 

t±t if a claimant and an insurer dispute the initial 

compensability of an injury;-aftd 

t±tt-tE-the-e½a±mant-anO-±nsttrer-agree-to-a-~e~t~ement. 

(b} ~he--egreement--±s--s~bjeet-to-departme~t-ap~reva¼T 

The department may disapprove an agreement under this 

9eetion subsection (2) only if there is not a reasonable 

dispute over compensability. 

(c) Upon approval, the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department or-by-any-eettrt. 

tdt--~he-part±es•-ra±lure-to-reaeh-an-a9reement-±s-not-a 

d±spute-over-w~¼eh-a-med±ator-or-the--workere~--eompen~etion 

eonrt-hes-jtlri9~¼et¼on, 

tit11.l_ (a) If an insurer has accepted initial liability 

for an injury, permanent total and permanent partial wage 

supplement benefits may be converted in whole to a lump-sum 

payment. A lump-sum conversion may not be greater than the 

present value of the estimated future benefits using the 

rate prescribed in subsection 17). 

(b) ~he--convers¼on--may--ee--fflede--on¼y-~pon-a9reement 

beeween-a-e¼atmant-and-8n-±nsttrer~ 

tet The agreement is subject to department approval. 

The department may epp~eve-an-a9reement-i£~ disapprove an 
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agreement under this subsection (3) only if it determines 

that the settlement amount is inadequate. If the agreement 

is disapproved, the department must set forth in detail the 

reasons for the disapproval. 

t±t--there-±s-a-reason~e~e-d~spttte-eoneern±n9-the-amonnt 

of-the-±nsttrer~s-ftt~~re-liab±i±ty-or-bene£±~~~-er 

t¼±t-the--amottnt-oe-the-±nsareris-projected-¼±ae±¼±ty-±9 

rea9onab¼y--ee~tain--and--the--~eCC¼ement--amoant---±s---not 

sttbstant±a¼¼y--¼ess--~han-tfte-present-¥a¼tte-of-~he-±nsttrer~s 

¼¼ab±i±ty~ 

fdt--~he-part¼es~-ra±¼ttre-te-reach-agreement--¼s--not--a 

d¼spttte--over--whieh-a-mediator-er-~he-wor~ers~-eompensation 

eottrt-has-jtt~±sd±ct±on~ 

teti.£1 Upon approval, the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department or-by-any-eettrt. 

ill (a) If an insurer has accepted initial liability 

for an injury, permanent total wage supplement benefits may 

be converted in whole to a lump-sum payment. A lump-sum 

conversion may not be greater than the present value of the 

estimated future benefits using the rate prescribed in 

subsection (7). 

(b) The department may approve an agreement under this 

subsection if the parties demonstrate that the claimant has 

financial need that: 
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(i) relates to: 

(A) the necessities of life; 

(B) an accumulation of debt incurred prior tc the 

in~ or 

19 a self-em.12.!.Qyment venture that is considered 

feasible under criteria established by the department; and 

(ii) arises subsequent to the date of injury or arises 

because of reduced income as a result of the injury. 

(c) A lump sum conversion may not be given for the 

purpose of purchasing an annuity or investing in real estate 

for business purposes or for any type of passive investment. 

\d) Upon approval, the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department. 

t3t~ (a) Permanent partial wage supplement benefits 

may be converted in part to a lump-sum advance. 

tbt--~he-eonversion-may--be--made--oft½y--ttpeft--egreement 

~etween-a-e~atfflant-end-an-±nsttrerT 

tet ~he-a9reement-±s-s~b;eet-to-department-appro~a¼~ 

_ill The department may approve an agreement under this 

section if the parties demonstrate that the claimant has 

financial need that: 

(i) relates to the necessities of life or relates to an 

accumulation of debt incurred prior to injury; and 

(ii) arises subsequent to the date of injury or ar1ses 
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because of reduced income as a result of the injury. 

tdt--~he-part¼eei-£at½~re-te-reaeh-an-agreement-is-not-a 

d±~pttte-over-wh±eh-c-med±ator-or-the--wor~erei--eompensat±on 

eottrt-has-;~risdiet±on~ 

t4t_L§J__ Permanent total disability benefits may be 

converted in part to a lump-sum advance. The total of all 

lump-sum advance payments to a claimant may not exceed 

$20,000. A-eon~ers±on-raay-be--made--only--ttpon--the--writcen 

app¼ieat±on--0£--tfte--¼n;~red-wor~er-wi~h-the-eonettrrenee-0£ 

~ne-tnsttrerT-Approva¼-0£-the-¼ump-smn-sdvanee-paymenC--rests 

±n--the--diseret¼on-0£-the-departfflentT-~he-appro~a¼-or-aw~rd 

e£-a-½ttmp-sttm-advanee-payment-ey--the--department--or--eottrt 

most--ee--the--exception~ Yt-may-be-9¼¥en The department may 

approve an agreement under this subsection only if the 

worker has demonstrated financial need that: 

(a) relates to: 

(i) the necessities of life; 

(ii) an accumulation of debt incurred prior to the 

injury; or 

(iii) a 

39-i'¼-¼0i!6 

self-employment venture as---~et---£orth---in 

that is considered feasible under criteria 

established by the department; and 

(b) arises subsequent to the date of injury or arises 

because cf reduced income as a result of the injury. 

t5tL"U_ ta) An insurer may recoup any lump-sum advance 
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amortized at the rate established by the department, 

prorated biweekly over the projected duration of the 

compensation period. 

(b) The rate adopted by the department must be based on 

the average rate for United States 10-year treasury bills in 

the previous calendar year, rounded to the nearest whole 

number. 

(c) If the projected compensation period is the 

claimant's lifetime, the life expectancy must be determined 

by using the most recent table of life expectancy as 

published by the United States national center for health 

statistics. 

t6till ~he Subject to other provisons of this section, 

the department has full power, authority, and jurisdiction 

to allow, approve, or condition compromise settlements or 

lump-sum advances agreed to by workers and insurers. All 

such compromise settlements and lump-sum payments are void 

without the approval of the department. Approval by the 

department must be in writing. The department shall directly 

notify a ciaimant of a department order approving or denying 

a claimant's compromise or lump-sum payment. 

tTtill Subject to 39-71-2401, a dispute between a 

claimant and an insurer regarding the conversion of biweekly 

payments into a t~mp-~ttm-ad~anee-tlnde~-~tlb~eet¼on-t4t lump 

sum is considered a dispute, for which a mediator and the 
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workers' compensation court have jurisdiction to make a 

determination. If an insurer and a claimant agree to a 

compromise and release settlement or a lump-sum advance but 

the department disapproves the agreement, the parties may 

request the workers' compensation court to review the 

department's decision.'' 

Section 8. Section 39-71-2311, MCA, is amended to read: 

w39-71-2311. Intent and purpose of plan. It is the 

intent and purpose of the state fund to allow employers the 

option to insure their liability for workers' compensation 

and occupational disease coverage with a mutual insurance 

fund, The state fund is required to insure any employer in 

this state requesting coverage, and it may not refuse 

coverage far an employer 

established under 39-71-431 

unless an assigned risk plan 

is in effect. The state fund 

must be neither more nor less than self-supporting. Premium 

rates must be set at least annually at a level sufficient to 

ensure the adequate 

including the costs 

adequate reserves, 

funding of the insurance program, 

of administration, benefits, and 

during and at the end of the period for 

which the rates will be in effect. In determining premium 

rates, the state fund shall make every effort to adequately 

predict future costs. When the costs of a factor influencing 

rates are unclear and difficult to predict, the state fund 

shall use a prediction calculated to be more than likely to 
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cover those costs rather than less than likely to cover 

those costs. Unnecessary surpluses that are created by the 

imposition of premiums found to have been set higher than 

necessary because of a high estimate of the cost of a factor 

or factors may be refunded by the declaration of a dividend 

as provided in this part. For the purpose of keeping the 

state fund solvent, it must implement variable pricing 

levels within individual rate classifications to reward an 

employer with a good safety record and penalize an employer 

with a poor safety record. An employer's payroll reporting 

and premium history and other relevant factors may also be 

considered in implementing variable pricing levels." 

Section 9. Section 39-71-2339, MCA, is amended to read: 

"39-71-2339. Cancellation of coverage -- thirty days' 

notice required. The state fund may cancel an employer's 

ri~ht--to--oper8te--ttft~er--p½an--No~--3--o£---the---wer~er~i 

eempeneatien--Aet coverage under this part for failure to 

report payroll or pay the premiums due or for another cause 

provided in the insurance policy. Wheft--the--9tate-£~nd 

eaftee%9-an-emp¼oyer•s-eoverage,-it-9ha±i-noti£y-the-empteyer 

er-iee-±fttent-te-eanee%-the-emp%eyer-ae-~eae~-36-daye-be£ore 

the-eanee¼¼ation-beeomee-erreetiveo Cancellation may take 

effect only by written notice to the named insured at least 

30 days prior to the date of cancellation or, in cases of 

nonreporting of payroll or nonpayment of a premium, by 
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failure of the employer to submit payroll reports or pay a 

premium within 30 days after the due date. The state fund 

shall notify che department of the names and effective dates 

of all policies cancelled. However, the policy terminates on 

the effective date of a replacement or succeeding insurance 

policy issued to the insured. Nothing in this section 

prevents the state fund from canceling an insurance policy 

before a replacement policy is issued to the insured. After 

the cancellation date, the employer has the same status as 

an employer who is not enrolled under the Workers' 

Compensation Act unless a replacement or succeeding 

insurance policy has been issued." 

Section 10. Section 39-72-601, MCA, is amended to read: 

"39-72-601. Medical panel. (1) The department shall 

develop a list of physicians to serve on the occupational 

disease medical panel. The list may include physicians 

nominated by the board of medical examiners. A physician on 

the panel must be certified by his specialty board or be 

eligible for certification in the specialty area appropriate 

to the claimant's condition in relation to this chapter4 

(2} The department or an insurer shall select a panel 

physician to examine a claimant, as required. The department 

shall appoint, as required, one member of the panel to be 

the chdirmdn.~ 

Section 11. Section 39-72-602, MCA, is amended to read: 
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"39-72-602e Insurer may accept liability -- procedure 

for medical examination when insurer has not accepted 

liability. (l) An insurer may accept liability for a claim 

under this chapter based on information submitted to it by a 

claimant. 

{2) In order to determine the compensability of claims 

under this chapter when an insurer has not accepted 

liability, or questions liability or in order to determine 

whether the claimant is totally disabled or to what extent, 

if any, benefits must be reduced pursuant to 39-72-706, the 

following procedure must be followed: 

(a) The department or an insurer with notice to the 

department shall direct the claimant to a member of the 

medical panel for an examination. The panel member shall 

conduct an examination to determine whether the claimant is 

totally disabled and is 

disease. The panel member 

findings to the department. 

suffering from 

shall submit a 

an occupational 

report of his 

(b) Either the claimant or the insurer may, within 20 

days after the receipt of the report by the first panel 

member, request that the claimant be examined by a second 

panel member. If a second examination is requested, the 

department or an insurer with notice to the department shall 

direct the claimant to a second panel member who shall 

conduct an examination to determine whether he believes the 
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claimant is totally disabled and is suffering from an 

occupational disease and to what extent, if any, benefits 

must be reduced pursuant to 39-72-706. The panel member 

shall submit a report of his findings to the department. 

When a second examination has been requested, the reports of 

the examinations shall be submitted to three members of the 

medical panel for review. A medical panel member or the 

panel may, in order to assist the panel member or the panel 

in reaching a conclusion, consult with the claimant's 

attending physician. The three panel members shall issue a 

report concerning the claimant's physical condition and 

whether the claimant is suffering from an occupational 

disease. 

(c) If a second examination is not requested, the 

department shall issue its order determining whether the 

claimant is entitled to occupational disease benefits based 

on the report of the first examining physician. If a second 

examination is requested, the department shall issue its 

order based on the report of the three members of the 

medical panel. 

(d) For the purpose of reviewing the reports of the 

examinations and issuing the report under subsection (2)(b), 

the three members of the medical panel shall be the two 

mPmhers of the panel who examined the claimant and Lhe panel 

chairman. If the panel chairman has examined the claimantr 
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1 the panel chairman shall appoint another member of the 

2 medical panel to be the third member." 

3 NEW SECTION. Section 12. Repealer. section 39-71-2338, 

4 MCA, is repealed. 

5 NEW SECTION. Section 13. Effective date. [This act J is 

6 effective July 1, 1991. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0383, as introduced. 

DESCRIPTIQN_ OF PROPOSED LEGI5_LATION: 

An act amending the workers• compensation act to create a definition for temporary service contractor and temporary worker; 
amending the subrogation rights of insurers and claimant heirs; requiring insurers to submit information for the development 
of value fee schedules; authorizing the conversion of biweekly payments into lump-sum payments; repealing 39-71-2338, MCA; 
and providing an effective date. 

ASSUMPTIONS: 

1. The proposed legislation clarifies existing statutes and provisions of the workers• compensation act. 
2. The proposed legislation does not add new services or significantly change existing services. 

FISCAL IMPACT: 

None 

----- ~-lf-f/ 
ROD SUNDSTED, BUDGET DIRECTOR DATE CECIL 
Office of Budget and Program Planning 

Fiscal Note for SB0383 1 as introduced. 
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SENATE BILL NO. 383 

INTRODUCED BY WEEDING, WILLIAMS 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE CERTAIN 

PROVISIONS 

SECTIONS 

OF THE WORKERS' COMPENSATION ACT; AMENDING 

39-71-116, 39-71-117, 39-71-118, 39-71-414, 

39-71-431, 39-ii-i847-39-ii-i4r7 39-71-2311, AND 39-71-2339, 

39-iz-68i7--ANB--39-Tz-69z7 MCA; AND REPEALING SECTION 

39-71-2338, MCA, AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(lJ "Administer and pay 0 includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

( 2) 11 Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

~•- ,..,.,,,.,,. <ounal 
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defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each yeare 

(3) ''Beneficiary 11 means: 

(a) a surviving spouse living wi~h or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d} an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

{e} a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through 13)(d) of this section, exists); 

and 

{f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury {however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined 1n subsections (3)(a) through (3)(e) of this 

sec~ion, exists). 

-2- SB 383 
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(4) •casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) 11 Days• 

specified. 

means calendar days, unless otherwise 

(7) "Department• means the department of labor and 

industry. 

(B) "Fiscal year" means the period of time between July 

land the succeeding June 30. 

(9) "Insurer" means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers' fund provided for in 

parts of this chapter. 

(10) "Invalid" means one who is physically or mentally 

incapacitated. 

(11) "Maximum healing 11 means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

( 12) "Order" 

requirement, or 

means any 

standard of 

decision, rule, direction, 

the department or any other 

determination arrived at or decision made by the department. 

(13) "Payroll", 11 annual payroll 0
, or "annual payroll for 
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the preceding year" means the average annual payroll of the 

employer for the preceding calendar year or, if the employer 

shall not have operated a sufficient or any length of time 

during such calendar year, 12 times the average monthly 

payroll for the current year. However, an estimate may be 

made by the department for any employer starting in business 

if no average payrolls are available. This estimate is to be 

adjusted by additional payment by the employer or refund by 

the department, as the case may actually be, on Dece~ber 31 

of such current year. An employer•s payroll must be computed 

by calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 

(14) •permanent partial disability" means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b} is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

(15) "Permanent total disability"' means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 
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(16) The term "physician• includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

(17) The ttplant of the employer" includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) "Public corporation" means the state or any county, 

municipal corporation, school district, city, city under 

commission form of government or special charter, town, or 

village. 

(19) "Reasonably safe place to work 0 means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

( 20) "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

(21) 0 Temporary service contractor" means any person, 

firm, association, or corporation conducting business that 

employs individuals directly for the purpose of furnishing 

the services of those individuals on a eart-time or 

temporary basis to others. 

t%±71l__li 0 Temporary total disability 11 means a condition 
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resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

(23) "Temporary worker" means a worker whose services 

are furnished to another on a part-time or temporary basis 

to substitute for a permanent employee on leave or to meet 

an emer~ or short-term workload. 

t'ZE't..l!.ll "Year", 

calendar year. 11 

unless otherwise specified, means 

Section 2. Section 39-71-117, MCA, is amended to read: 

•39-71-117. Employer defined. 1.!l "Employer" means: 

t¼tfil the state and each county, city and county, city 

school district, 

established by 

irrigation district, all other districts 

law, and all public corporations and 

quasi-public corporations and public agencies therein and 

every person, every prime contractor, and every firm, 

voluntary association, and private corporation, including 

any public service corporation and including an independent 

contractor who has any person in service under any 

appointment or contract of hire, expressed or implied, oral 

or written, and the legal representative of any deceased 

employer or the receiver or trustee thereof; and 

tZtl21. any association, corporation, or organization 

that seeks permission and meets the requirements set by the 

department by rule for a group of individual employers to 
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operate as self-insured under plan No. l of this chapter. 

(2) A temporary service contractor is the employer of a 

tempora,ry worker for premium and loss experience purposes. 

(3) An employer defined in subsection (1) who utilizes 

the services of a ~empoPa~y worker furnished by another 

person, association, contractor, firm, or corporation, other 

than a temporary service contractor, is presumed to be the 

employer for workers' compensation premium and loss 

expe~ience purposes for work performed by the worker. The 

presumption may be rebutted by substantial credible evidence 

of the following: 

(a) the person, association, contractor, firm, or 

corporation, other tha-n a temporary service contractor, 

furnishing the services of a ~emperary worker to another 

retains control over a-11 aspects of the work performed by 

the worker, both at the inception of employment and during 

all phases of the work; and 

(b) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a ~mperary worker to another has 

obtained workers' compensation insurance in Montana both at 

the inception of employment and during all phases of the 

work pl!Tfomed for the worker. 

(4') Notwithstanding the provisions of subsection (3), a 

comm.on or contract motor carrier --~oin.9. business in this 
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state who utilizes drivers in this state is considered the 

employer, is liable for workers' compensation premiums, and 

is subject to loss experience rating in this state unless: 

(a) the driver in this state is certified as an 

independent contractor as provided in 39-71-401(3): or 

(b) the person, association, contractor, firm, or 

corparation furnishing drivers in this state to a motor 

carrier has obtained workers' compensation insurance on the 

drivers in Montana both at the inception of employment and 

during all phases of the work performed." 

Section 3. Section 39-71-118, MCA, is amended to read: 

"39-71-118. Employee, worker, and workman defined. (l) 

The terms "employee", "workman", or "worker" mean: 

(a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written~ The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise· covere-d by work·ers·' 

compensation and if an employer has elected to be bound by 
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the provisions 

employments, as 

of the compensation law for these casual 

provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers: or 

(e) an airman or other person employed as a volunteer 

under 67-2-105. 

12) (a) If the employer is a partnership or sole 

prcprietorship, such employer may elect to include as d:1 

employee within the provisions of this chapter any member of 
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such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

(b) In the event of such election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or sole proprietor to be covered and stating the 

level of compensation coverage desired by electing the 

amount of wages to be reported, subject to the limitations 

in subsection (2)(d). A partner or sole proprietor is not 

considered an employee within this chapter until such notice 

has been given. 

{c) A change in elected wages must be in writing and is 

effective at the start of the next quarter following 

notification. 

(d} All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the electing employer may 

elect not less than $900 a month and not more than l 1/2 

times the average weekly wage as defined in this chapter. 

(3) An employee, workman, or worker in this state whose 

~~~vices are furnished by a person, association, contractor, 

;!_£rn, or corporaticn, other than a temporary service 

contractor!__ to __ <=!_!l_ em....£.!2yer as defined in section 39-71-117 
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is presumed to be under the control and employment of the 

employer. This presumption may be rebutted as provided in 

39-71-117(4). 

14) For purposes of this section, an "employee, 

workman, or worker in this state 11 means: 

(a) a resident of Montana who is employed by an 

employer and whose employment duties are primarily carried 

out or controlled within this state; or 

(b) a nonresident of Montana whose principal employment 

duties are conducted within this state on a regulaL basis 

for an employer." 

Section 4. Section 39-71-414, MCA, is amended to read: 

"39-71-414. subrogation. (1) If an action is prosecuted 

as provided for in 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 

to subrogation for all compensation and benefits paid or to 

be paid under the Workers' Compensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgment, 

or recovery. 

(2) (a) If the injured employee intends to institute 

the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 
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{CJ The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50% of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee 1 s personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fee-s, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

(3) If an injured employee refuses or fails to 

institute the third party action within 1 year from the date 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 

the employee's personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the workers• 

Compensation Act after the insurer's reasonable costs, 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4) An insurer may enter into compromise agreements in 

settlement of subrogation rights. 

(5) f£--the--amottnt--o£-eOJBpt,ftsation-and-a~fter-9eftefi~e 
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payab¼e-ttnder-the-Workers~-eompenaaeien-Aet--have--not--been 

£tt¼ly--determined--ae--the-t¼me-the-emp¼oyee7-the-empioyee~s 

he±rs-or--personai--representatives,--er--~he--±nsttrer--ha¥e 

sett¼ed--±n--any--manner--the-action-as-pro¥ided-Eer-±n-th±s 

9ect¼on7-the-department-sha¼¼-determine-what--prepertion--o£ 

the--sett¼ement--sha¼¼--be--a¼¼ocated-ttnder-stterogat±onT-~he 

department~s-determinatien-may-be-appea¼ed-to--the--workers~ 

eempensation--;adge Regardless of whether the amount of 

compensation and other benefits payable under the Workers' 

Compensation Act have been fully determi~edr the insurer and 

the claimant's heirs or personal representative may 

stipulate the proportion of the third party settlement to be 

allocated under subrogation. upon review and approval by the 

department, the agreement constitutes a com.E,romise 

settlement of the issue of subrogation and may not be 

reopened by the department. 

( 6) (a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant is able 

to demonst:.rate damages in excess of the workers' 

compensation benefits and the third-party recovery combined. 

The insurer may subrogate against the entire settlement or 

award of a third party claim brought by the claimant or his 

personal representative, without regard to the nature of the 

damages. 

{b) If no survival action exists and the parties reach 
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a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settlement amount, without regard to the 

parties' apportionment of the damages, unless the insurer is 

a party to the settlement agreement." 

Section 5. Section 39-71-431, MCA, is amended to read: 

"39-71-431. Assigned risk plan. (1) Following the date 

on which the provisions of 39-71-2311 through 39-71-23207 

and 39-71-2337,-and-39-1¼-~338 are implemented but no later 

than December 31, 1990, the commissioner of the department 

of labor and industry may order the establishment of and 

administer a plan to equitably apportion among the state 

fund, plan No. 3, and private insurers, plan No. 2, the 

coverage required by this chapter for employers who are 

unable to procure coverage through ordinary methods. In 

determining whether to order an assigned risk plan to be 

established, the commissioner shall consider the effect a 

plan would have on the availability of workers' compensation 

insurance and the need to provide competitive workers' 

compensation premium rates for employers in this state. If 

the commissioner orders the establishment of an assigned 

risk plan, it may not take effect until at least 6 months 

following the commissioner's order creating the plan. 

(~) All plan No. 2 insurers and the state fund shall 

subscribe to and participate in the assigned risk plan. 
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( 3) If an insurer refuses to accept its equitable 

apportionment under the assigned risk plan, the commissioner 

of insurance may suspend or revoke the insurer's authority 

to issue workers• compensation insurance policies in this 

state. 

(4) If an assigned risk plan is established and in 

effect, the state fund, plan No. 3, is not required to 

insure any employer in this state requesting coverage, and 

it may refuse coverage for an employer, except for a state 

agency. 

(5) If an assigned risk plan is established and in 

effect, an employer who is refused the coverage required by 

this chapter by the state fund, plan No. 3, and by at least 

two private insurers, plan No. 2, may be assigned coverage 

by the commissioner under the assigned risk plan pursuant ta 

the procedure established by the co1Nnissioner for the 

equitable apportionment of coverage." 

Sect±on-6•--Sect¼e"-39-~¼-i947-M€A7-is-ame"ded-te-read~ 

u39-~¼-i94~--Payment-of-medica¼ 7 -hesp¼tai,--and--re±ated 

serv¼ees------fee--sehedu¼es--and--hespitai--rates•--t±t--ln 

add±t¼en-ce-the-eempensatien-pre•ided-by-th±s-chapter-and-as 

an--add±C±o"ai-henef¼t-ee~arate-and-apart-from-ce~nsat¼on7 

the-fo¼¼ew±nq-mnst-be-fttrn±shed~ 

tat--After-the-happen±nq--ef--the--±n;ttry,--the--tnsttrer 

sha¼¼--f~rnish,--w±thottt--¼imitation-as-te-¼e"q~h-of-time-or 
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de¼¼ar--amoant7--reasonah¼e--serv¼ees--by--a--phys±eian---or 

snrgeen7--reasonab¼e--hosp±~a¼--ser~±ces--and-medieines-when 

needed,-and-stteh-other-treatment-as-mey-be-appreved--by--the 

department-Eor-the-¼n;ttries-sttstainedT 

tbt--~he--ins~rer--ehal¼--rep¼aee-or-repa±r-preser¼ption 

eyeg¼aeses7--preseriptien---eofttaet---¼enses,---preser¼pt¼en 

ftearing--aids7--and--dentures--that-are-daaa~ed-er-¼eet-as-a 

res~it-of-a"-tn;nry7-as-de£¼ned-¼n-39-~l-l¼97 -arie¼ng-ottt-eE 

and-¼n-the-eonrse-of-emp¼eyment• 

tet--~he-insttrer-eha¼¼-re¼mbttrse-a-wor~er-for-reasonab¼e 

trave¼-expenses-inettrred-in-trave¼-te-a-med¼ea¼-pre•ider-for 

treatment-e£-an-in;ttry-pnrsttant--to--rn¼es--adepted--ey--the 

department.--Reimbttrsement--mnst-be-at-the-rates-a¼¼owed-£or 

reimbnrsement-ef-trayei-by-state-empleyees~ 

t~t--A--re¼ative--va¼ue--£ee---schedn¼e---£or---med±cai7 

ehiropraetic 7 --and-paramediea¼-serv±ees-provided-for-in-this 

eha~ter,-exc¼ttdinq-hospita¼-serviees;--mttst--be--estab¼ished 

anntta¼¼y--by--the-department-and-beeeme-effec~ive-±n-aanttary 

o£-eaeh-yearT-~he-nl8x±mttm-£ee-sehedtt¼e-mttst-be-adopted-as--a 

reiative--va¼tte--£ee--sehedttie-0£-medica¼7-chiropraetie7-and 

peramed±ea¼-9erv½ees7--with--unit--va¼~es--te--indicate--ehe 

re¼at±ve--re¼ationeh±p--wi~h½ft-eaeh-grettp±ng-of-spee±a¼ties. 

Mediea¼-fees-mttst-be-~ased-en-~fte-median-fees-as--bi¼¼ed--to 

the-etate-£ttnd-dttr±n~-the-year-preeed±ng-the-adept±on-ef-the 

sehe~tt¼e.--~he--state--fttnd--eha¼l-~eport-fees-biiled-±n-the 
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form-and-at--the--t¼mes--reqa¼red--by--the--department, The 

deparemeftt--may-reqttire-insttrers-te-subaiC-infermatien-te-be 

ttsed-in-estab¼ishinq--the--sehedtt¼e• The--department--sha¼¼ 

adopt--ra¼es--estab¼ishing--re¼ative--ttnit-va¼ttes7-~rettps-e£ 

speeia¼ties7-the-proeedttres-insttrers-mttst--ttse--t0--pay--~or 

serv±ees--ttnder--the-sehedtt¼e7-and-the-methed-e£-determining 

the-med¼an-e£-bi¼¼ed--mediea¼--feesT--These--ra¼es--mttst--be 

mode¼ed-on-the-¼9T4-revision-ot-the-¼969-ea¼i£ernie-Re¼ative 

Va¼tte-Stttdies. 

t3t--Beg¼nn¼ng--6anaary--¼,--¼9887--the-department-sha¼¼ 

estab¼ish-rates-fer--hespita¼--serviees--neeessary--fer--the 

treatment--ot--injttred--workerso--Approved--rates-mttst-be-±n 

effeet-fer-a-per¼ed-ef-li-months-frem-the-date-of--appre•al7 

~he-department-may-eeerdinaee-th±s-ratesettinq-£ttnet±on-with 

othe~-pttb¼±c-agene±es-that-have-sim±¼ar-respons±bi¼ities7 

t4t--f..!1-Netwithstandin~---sttbseetien---t~t,---be9inn±n9 

danttary-¼,-¼988;-throttqh-Beeember-3¼,-199¼1-the-max±mttm-feee 

reimbttrsement--Eor-med±ea¼-ser•±ees payab¼e-by-±nsttrers-mttst 

be-±±m±ted-~e-the-re¼ati•e-¥a¼tte-£ee-sehedttie-estabiished-±n 

aan~ary-t.98~7 

tbt--Re±mbttrsement-£er-mediea¼-ser•±ees-by-±nsttrers--for 

eaieftdar-year-¼99~-may-net-±nerease-mere-than-the-pereentage 

±nerease--±n--the--state~s-average-wee~¼y-wage-s±nee-dtt¼y-1, 

±98~7 

t et--Beg± nntng- - -a a rn::ta ry-~ -J: ,- - - - -¼ 9 9-3 ,- - - -the-- - -max± mttm 
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re±lftbttrsement--for--med±eal--serv±ees-by-±nsttrers-fflay-not-be 

inerease~-mere-than-the-anntta¼-pereentage--¼nerease--tn--the 

sta~e•s-week¼y-wage~ 

t5t--tat-Netw¼thstaft~¼ng---s~bseet¼eft---t3t7---beg¼nn¼ng 

aanttary--¼7--¼988,--tftrottgft--&eeember-3¼,-¼9917-~fte-hosp±~a¼ 

rates-payab¼e-by-±nsttrers-must-be-¼±m±~ed-te--these--set--tn 

aanttary-¼988--=-

tbt--Hespi~a¼--rates--payab¼e--by--±nsttrers-fer-ea¼endar 

year-¼99i-may-no~-inerease-more-than-the-pereentage-inerease 

¼n-the-state~s-a•erage-week¼y-wa9e-s¼nee-dtt¼y-¼7-¼98TT 

tet--Beginntn9-~anttary-¼7--¼993;--the--!ftftxifflttm--hesp±ea¼ 

rates-payab¼e-by-±nsttrers-may-net-be-inereased-mere-than-the 

anntta¼--pereeneage--inerease--in--the-s~ate~s-averege-wee~¼y 

wage•" 

Seeeien-T.--seet±on-39-~¼-T4¼7-MEA7-is-amended-to-read~ 

4 39-T¼-~4t.--eompromise-sett¼ements7-¼ttmp-sttm--payments7 

and--¼ttmp-sttm--adva~ee--payments--=- t¼t-~he-b±wee~¼y-payments 

prov~ded-£or-in-thts-ehapter-may-ee-eonverted,-in--who¼e--or 

±n--part7--±nte-a-¼ttmp-sttm-payment,-A-eon~ersion-ma:y-be-made 

on¼y-ttpen-vritten-app½±eatien-by-the-±n;ttred-wor~er-with-~he 

eonett~rence-e£-the-~n9ttrer.-An-egree~ent-be~wee"-e--e¼eimant 

end--tnsttrer-£or-a-par~±e±-or-f~l±-eon~er~~on-o£-benet±ts-is 

sub;eet-to-~epertment-aperovai. ~ke erpreve¼-or-award 0£ -e 

.!.!'~J?~~om--~eyment-by-the-department-±~-~he-exe~..e~±en-end-net 

the-rtt1':e.-
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tltfil--tat-Benefits-may-be-eonyerted-in-whe¼e-te-a-¼ttmp 

ettm~ 

t¼t--i~-a-e¼ai1M1nt-and-an-~nsttrer--dispu~e--the--in¼t¼a¼ 

eempeftsabii±ty-er-an-¼njttr7~-and 

fi¼t-¼,-the-e¼ai1Mftt-and-¼nsurer-a9ree-te-a-sett¼ement. 

tbt--~he--agreement--¼s--sttbjeet-te-department-appre¥a¼• 

~he--department--may--d¼sappre•e--an--agreement--ttnder--th¼s 

seet¼on sabsect¼en-tit-en¼y-¼f-there--¼s--net--a--reasonab¼e 

dispete-o•er-ee111pensabiiityT 

tet--Bpen---appre¥a¼7---the---agreement---eenet¼ttttes--a 

eemprem¼se-and-re¼ease-sett¼ement-and-may-not-be-reepened-by 

the-depa:rtment-er-by-anr-eeurto 

tdt--~he-partiesL-Ea¼¼ttre-te-reaeh-an-a~reement-¼s-not-a 

dispttte-e•er-wh¼eh-a-mediater-er-the--wor~ers~--eem~neation 

eoart-hae-;ttrisdietienT 

titfil--tat-fE-an-insttrer-hss-aeeepted-initiai-¼iabiiity 

fer--an--injttry 7 --permanent-tota¼-and-permanent-partiai-wa~e 

ettpp¼ement-beneEits-may-be-eonverted-¼n-whe¼e-to-a--¼amp-sam 

paymentT A--¼m11p-sttm-eon•ersien-may-not-be-9reater-than-th~ 

present-va¼tte-o£-the-est¼mated--£utare--bene£its--using--the 

rate-preser¼bed-in-sabseet¼on-t?tT 

tbt--•ne--een¥ersion--may--be--made--on¼y-apon-agreement 

between-a-e¼aimant-and-an-¼nsarerT 

fet--~he-a9reement-is-sabjeet--to--department--approva¼o 

~he--de~artment--fflay--appreve-an-eqreement-¼£~ d¼sa~~rowe-an 
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a4reement-ttnder-this-subseet¼on-t3t-on¼y--if--it--determ¼nes 

that--the--settlement-ameant-is-¼nadegaate.-%£-the agreeaent 

¼s-disapprovedy-the-department-mttst-set-Eerth-¼n-deta¼¼--~e 

reasene-fer-ehe-ftisappro•a¼o 

tit--there-is-a-reasenaft¼e-d¼spate-eeneern±n~-the-amount 

o£-the-insttrerLs-£utare-¼iabiiity-er-bene£its~-or 

tiit-the--amoant-ef-the-insttreris-pre;eeted-¼¼ab¼¼ity-is 

reasenab¼y--eertnin--and--the--sett¼eaent--amettnt---is---ftet 

sttbstantia¼¼y--¼ess--than-the-preeent-va¼tte-e£-tfte-inattrer4-a 

tiabiti~yT 

tdt--~he-parties~-fai¼ttre-to-reaeh-agreement--is--not--a 

d¼spate--over--wh¼eft-a-aediater-er-tfte-werkers~-eempensation 

eoart-has-;arisdietiofto 

tet.f.tl--Spon--approya¼7--the--agreetllent--eenstittttea---a 

eompromise-and-re¼ease-sett¼ement-and-JMy-not-be-reopened-hy 

the-department-or-by-any-eoart. 

f4t--tat-Tf--an--insttrer--has-aeeepted-initia¼-¼iabi¼ity 

~or-an-injary7-perfflftnent-tota¼-wage-attpp¼ement-bene£its--may 

be--eon•erted--±n--who¼e--to--a-¼ttfflp-attm-paym~t.-A-¼m'llp-aam 

eon¥eraion-may-not-be-9reater-than-the-present-•a¼He-of--the 

ese~mated--Ett~ttre--bene£¼ts--asing--the--rate--preser~Bed-in 

Sttbaeetieft-t~tT 

tbt--~he-depe.PCffl~ft~-111tty-appreve-aft-e9r-ee~nt-under--Chis 

~tt&Seetion--ir-~~e-per~-i-1!9-~efflene~rat~-c~a~-~fte-era±manC-bas 

~iftafle±a¼-need-e~a~~ 
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trt--rerates-te~ 

tAt--the-neeessieies-of-¼¼fe; 

fBt--aft-aeettmtt¼ation--of--ftebt--inettrred--prior--to--the 

ift~1"-or 

tet--a---se¼f-emp¼oyntent---ventttre--that--is--eonsidered 

feasib¼e-ttnder-er¼teria-estab¼isheft-ey-the-departmenti-and 

fiit-arises-sttbsegttent-te-the-date-of-injttry--er--arises 

beeause-oE-redtteed-ineome-as-a-restt¼t-of-the-±n;ttry• 

et--A--¼nmp--sttm--eonversion--may--not--ee-gi•en-for-the 

purpose-of-pttreftasing-an-annttity-or-investing-in-rea¼-estate 

ior-bttsiness-pttrpeses-or-Eor-any-type-of-passiTe-investment. 

tdt--Spen--approva¼7---the---agreement---eenstittttes---a 

eompromise-and-re¼ease-sett¼ement-and-mey-not-be-reopened-by 

the-departmentT 

t3tlliMtat-Permanent--partiar--wage--sttpprement-aenefits 

may-be-een•erted-in-part-to-a-¼ttmp-ettm-advanee7 

tbt--~fte-eenversien-may--be--made--on±y--ttpen--agreement 

between-a-elaimant-end-an-inettrer7 

tet ~he-a9reement-¼s-sob;eet-te-de~artment-appro•al7 

ili--~fte--department-may-appre•e-an-a~reement ttnder-this 

see~ion if-tfte-part¼es-demonstrate--that--the--elaimant--has 

£inaneia!-need-that~ 

t±t--re¼ates-to-the-neeessities-of-¼i£e-or-re¼ates-to-an 

aeeomo¼atien-of-debt-inettrred-p~~or-te-injttry~-and 

fiit-arises--s~bseqttent--to-the-date-or-tnjttry-or-ari~e~ 
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beea~se-of-redtteed-ineome-as-a-res~¼t-of-the-injttryT 

tdt--~he-partiesi-failttre-to-reaeh-an-agreement-is-not-a 

dispttte-over-whieh-a-mediater-or-the--wor~erei--eempensation 

eottre-has-;ttr¼sd±et±en• 

t4tt.§.i_--Permaneftt---tetal--disaaility--benefits--may--be 

eon¥erted in-part te-a-¼ump-sttm-ad•aneeT-~he--tota¼--e£--a¼¼ 

¼ttmp-sttm--ad•anee--paymente--eo--a--e¼aimant--may-not-e~eeed 

$i8T999T-A-eon¥ers±on-may-be--made--on¼y--ttpon--the--writeen 

app¼ieat¼on--0£--the--¼n;ttred-werker-w¼th-the-eenettrrenee-ei 

the-insttrerT-A~prova¼-0£-the-¼ump-stu!l-ad•anee-payment--rests 

in--the--diseretion-or-the-department,-~he-approva½-or-award 

0£-a-¼ttftlp-sum-advaflee-payment-by--the--department--or--eourt 

mttst--~e--the--e~eeption.-¼t-may-be-given ~he-department-may 

appro•e-an-agreem.e.nt--ttnder--th±s--sttbseetion on¼y--ir--the 

wor~er-has-demenstrated-f~naneia¼-need-tftat~ 

tat--re¼ates-to~ 

tit--tfte-neeessities-0£-¼±fe7 

tiit-an--aeettmtt¼ation--ef--debt--tnettrred--~r±or--te-the 

±n;ttry~-or 

titit-a--se¼f-efflp¼eyment--ventttre as---set---rorth---±n 

~9-'H-H!i!6 that--is--eonsidered--Eees±b¼e--~nder--eriteria 

estab¼ished-by-the-department;-and 

tbt--erises-stt~s@qtt@nt-to-the-date-ef-injttry--or--arises 

beeattse-of-redtteed-income-as-a-resttit-0£-the-tn;ttry. 

t5tfil--tat-An--~n9ttrer--may-reeottp-any-i~mp-~ttm-advanee 
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emortized--at--tfte--rate--estab¼ished--by--the---department, 

prerated---biwee~¼y--eYer--the--projeeted--dttration--0£--the 

eempensat¼en-per~od. 

tbt--¥he-rsee-adopted-by-the-department-fflttst-be-based-oft 

the-a¥era~e-rate-fer-en±ted-States-i6-year-treasttry-bil¼s-¼n 

the-pre•±oas-ea¼endar-year,-rettnded--to--the--nearest--who¼e 

nttmberT 

tet--££---the---pro;eeted--eompeftsstion--period--is--the 

e¼aimant~s-ii£ettme7 -the-¼¼£e-expeetaney-mttst-he--determ¼ned 

by--as¼nq--the--■est--reeent--tab¼e--o£--¼±£e--expectancy-aa 

pabiished-by-the-Bnited-States-nstionai--eenter--for--heaith 

stat¼st¼ese 

t6t.f!t--~he Sab;eet-te-ether-prev¼sens-e£-th~s-seetien7 

the-department-has-£a¼¼-power;-aathority7--and--jttr¼sd¼etien 

to--a¼lov7--approve,--er-eeftdit¼on-eompromise-sett¼ements-or 

¼ttmp-sam-adwanees-agree~-te-by--wer~ers--and--insarers,--Al¼ 

stteh--eompromise--sett¼eme"ts-and-¼ttmp-sttm-payments-are-void 

withottt-the-sppro•sl-of--the--departmeftt~--Approva¼--by--the 

department-mttst-De-in-writing.-~he-department-sha¼¼-direet¼y 

netiiy-a-elailftaftt-e!-a-department-order-approving-or-denying 

a-e¼aimantLs-eomprem¼se-er-¼tt111p-sttm-paymento 

t~tfil--Sttbjeet--to--39-~i-i48i,--a--dispate--betweeft--a 

e¼aimant-and-an-¼nsttrer-regarding-the-eonvers¼on-oi-b¼wee~¼y 

payments--into--a-¼ump-sum-advanee-ttnder-sttbseet¼on-t4t ¼ttmp 

sttm ts-eensidered-a-dispute,-£or-whieh-a--medietor--and--the 
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workersL--eompensation--eottrt--ha•e--jarisdietion--to-make-a 

determination,-r£-an-insttrer--and--a--e¼aimant--agree--to--a 

eempromise--and-re¼ease-sett¼ement-or-a-¼ttmp-sam-adva"ee-bttt 

the-depertme"t-disapp~e¥es-the-agreemeft~7--the--part~es--mar 

~eqaest--~he--wor~ereL--eempensatton--eottrt--to--rev¼ew--the 

departmentLs-deeis¼on,u 

Section 6. Section 39-71-2311, MCA, is amended to read: 

"39-71-2311. Intent and purpose of plan. It is the 

intent and purpose of the state fund to allow employers the 

option to insure their liability for workers' compensation 

and occupational disease coverage with a mutual insurance 

fund. The state fund is required ta insure any employer in 

this state requesting coverage, and it may not refuse 

coverage for an employer unless an assigned risk plan 

established under 39-71-431 is in effect. The state fund 

must be neither more nor less than self-supporting. Premium 

rates must be set at least annually at a level sufficient to 

ensure the adequate funding of the insurance program, 

including the costs of administration, benefits, and 

adequate reserves, during and at the end of the period for 

which the rates will be in effect. In determining premium 

rates, the state fund shall make every effort to adequately 

predict future costs. When the costs of a factor influencing 

rates are unclear and difficult to predict, the state fund 

shall use a prediction calculated to be more than likely to 

-24- SB 383 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0383/02 

cover those costs rather than less than likely to cover 

those costs. Unnecessary surpluses that are created by the 

imposition of premiums found to have been set higher than 

necessary because of a high estimate of the cost of a factor 

or factors may be refunded by the declaration of a dividend 

as provided in this part. For the purpose of keeping the 

state fund solvent, it must implement variable pricing 

levels within individual rate classifications to reward an 

employer with a good safety record and penalize an employer 

with a poor safety record. An employer's payroll reporting 

and premium history and other relevant factors may also be 

considered in implementing variable pricing levels. 11 

Section 7. Section 39-71-2339, MCA, is amended to read: 

•39-11-2339. Cancellation of coverage -- thirty days• 

notice required. The state fund may cancel an employer's 

r±ght--te--operate--ttnder--pian--Ne,--3--ef---~he---Wor~er~i 

eemi;,ensat±on--Aet coverage under this part for failure to 

report payroll or pay the premiums due or for another cause 

provided in the insurance policy. When--the--~tete-fttftd 

eaneeis-an-empioyeri9-eeverage7-±t-shaii-fteti£y-the-em~toyer 

e£-¼t9-¼nten~-to-eancei-the-empierer-at-ieast-38-day9-be£ore 

the-eaneeiiation-beeomes-e££ec~ive, Cancellation may take 

effect only by written notice to the named insured at least 

30 days prior to the date of cancellation or, in cases of 

nonreporting of payroll or nonpayment of a premium, by 
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failure of the employer to submit payroll reports or pay a 

premium within 30 days after the due date. The state fund 

shall notify the department of the names and effective dates 

of all policies cancelled. However, the policy terminates on 

the effective date of a replacement or succeeding insurance 

policy issued to the insured. Nothing in this section 

prevents the state fund from canceling an insurance policy 

before a replacement policy is issued to the insured. After 

the cancellation date, the employer has the same status as 

an employer who is not enrolled under the Workers' 

Compensation Act unless a replacement or succeeding 

insurance policy has been issued." 

Seet½on-¼8•--Seetion-39-Ti-66¼,-MEA,-is-ftfflended-to-~eed~ 

4 39-1z-60l~--Medieel--penel.--tlt--~he--depe~tment-~hell 

deYe%o~-a-%ist-o£-phye±eians-to-~erve--on--the--oeeupationa¼ 

disease--medt~a¼--panei.--The--¼±et--may--ine¼ttde-phy~ie~en~ 

nom±nated-by-the-boa~e-or-med±ea¼-examinere~-A-phye±e¼an--oft 

Che--pe"e¼--m~st--be--eere±r±ed-by-h±s-spee±aity-bea~d-or-be 

ei±g*b¼e-for-eer~±f±eation-in-the-spee¼aity-area-appro~r±ace 

~e-the-eiaimant~e-eondtt±on-±n-re¼ation-to-th±e-ehapter, 

t~t--~ke-department or-an-tn~ttrer she¼¼-seieet--a--pane¼ 

phy~ieian-to-exam±fte-a-eiaimant,-as-reqttiredT-~he-depa~tment 

~hft¼¼--ap~e±nt,--as--~eqtt±red7-ene-member-of-tne-panei-to-be 

the-e~atrman,u 

Sectien-il,--seetion-39-7%-68i,-M€A7 -±~-amended-ee-read~ 
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SB 0383/02 

1 ~fte-pafte¼-eha¼rmaft--shaii--appo¼ne--ane~her--member--ei--~he 

2 ffled¼ea¼-~ane¼-eo-be-Che-~h¼rd-memberoA 

3 NEW SECTION. Section 8. Repealer. Section 39-71-2338, 

4 MCA, is repealed. 

5 NEW SECTION. Section 9. Effective date. [This act J is 

6 effective July 1, 1991. 

-End-
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1 

2 

3 

4 

5 

6 

7 

SENATE BILL NO. 383 

INTRODUCED BY WEEDING, WILLIAMS 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE CERTAIN 

PROVISIONS 

SECTIONS 

OF THE WORKERS' COMPENSATION ACT; AMENDING 

39-71-116, 39-71-117, 39-71-118, 39-71-414, 

8 39-71-431, 39-Ti-T847-39-Ti-T4i, 39-71-2311, AND 39-71-2339, 

9 39-H-68i,--ANB--39-Ti!-68ih MCA; AN'o REPEALING SECTION 

10 39-71-2338, MCA; AND PROVIDING AN EFFECTIVE DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

l4 

Section 1. Section 39-71-116, MCA, is amended to read: 

•19-71-116. Definitions. Unless the context otherwise 

15 requires, words and phrases employed in this chapter have 

16 the following meanings: 

17 {l) "Administer and pay 11 includes all actions by the 

18 state fund under the Workers' Compensation Act and the 

19 Occupational Disease Act of Montana necessary to the 

20 investigation, review, and settlement of claims; payment of 

21 benefits; setting of reserves; furnishing of services and 

22 

23 

24 

facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

(2) "Average weekly wage" means the mean weekly 

25 earnings of all employees under covered employment, as 

~-• ,.,.,.,,., •• c=~" 

SB 0383/02 

There are no changes in this bill, 
and will not be reprinted. Please 
refer to yellow copy for complete 
text. 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 383 

INTRODUCED BY HEEDING, WILLIAMS 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE CERTAIN 

PROVISIONS OF THE WORKERS' COMPENSATION ACT; AMENDING 

SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-414, 

39-71-431, 39-1¼-T847-39-T½-T4¼, 39-71-2311, AND 39-71-2339, 

39-12-68½,--ANB--39-12-68l, MCA: AND REPEALING SECTION 

39-71-2338, HCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

•39-11-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) 11 Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization cf actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

(2) ''Average weekly wage~ means the 

earnings of all employees under covered 

mean week 1 y 

employment, as 

~,., , .. ,.,,,, .. ,-~" 

l 

2 

3 

4 

5 

6 

7 

8 

9 

JO 

ll 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0383/02 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

( 3) ''Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of iniury: 

{b) an unmarried child under the age of 18 years; 

(~l an unmarried child under the age of 22 vears who 1s 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

le) a parent who is dependent upon the decedent for 

support at the time of the injury (howevPr, 

a benef1c1ary only when no beneficiary, 

such 

as 

a parent 1s 

de[1nf:!i..l 111 

subsections (3){a) through 13)(dl of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsec~ions (3)(a) through (])(e) of this 

section, exist~). 

-2- SB 383 

REFERENCE BILL 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0381/02 

(4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) HChild" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Days" 

specified. 

means calendar days. unless otherwise 

( 7} "Department" means the department of labor and 

industry. 

(8} "Fiscal year" means the period of time between July 

land the succeeding June 30. 

(9l 0 tnsurer" means an employer bound by compensation 

plan No. l, an insurance. company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers' fund provided for in 

part S of this chapter. 

(10) "Invalid" means one who is physically or mentally 

i ncapac i ta ted. 

(11) "Maximum healing" means the status reached when a 

worker 1s as far restored medically as the permanent 

character of the work-related injury will permit. 

(12) "Order'' means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the departmPnt. 

tl3) "Payroll", "annual payroll'', or "annual payroll for 

-3- SB )83 
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SB 0383/02 

the preceding year" means the average annual payroll of the 

employer for the preceding calendar year or, if the employer 

shall not have operated a sufficient or any length of time 

during such calendar year, 12 times the average monthly 

payroll for the current year. However, an estimate may be 

made by the department for any employer stacting in business 

if no average payrolls are available. This estimate is to be 

adjusted by additional payment by the employer oc refund by 

the department, as the case may actually be, on December 31 

of such current year. An employer 1 s payroll must be computed 

by calculating all wages, as defined in 39-71-123, that are 

paid by an employee. 

(14) "Permanent partial disability 01 means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

(a) has a medically determined physical restrtction as 

a result of an injury as defined in 39-71-llq; anrl 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or pdrtial wdge loss, oc both. 

(15) "Permanent trJ~JL disability'' means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

ro rPturn to work in the worker's JOb pool after exhausting 

dll options set forth in 39-71-1012. 
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(16) The term ''physician" includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

(17) The ''plant of the employer" includes the place of 

business of a third person ~hile the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) "Public corporation" means the state or any county, 

municipal corporation, school district, city, city under 

commission form of government or special charter, town, or 

village. 

(19) "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

(20) "Reasonably safe tools and appliances'' are such 

tools and appliances as are adapted to and dre reasonably 

safe for use for the particular purpose for which they are 

furnished. 

(21) "Temporary service contractor" means any person, 

r~_ri:n:_, ___ ass_e:ciat ion, or corporation conduct i nq business tt:1:a t 

employs individuals directly for the purpose of furnishing 

the services of those individual~--~~~art-time 

tempo~~.Y. ~~?_l_:i __ to others. 

or 

fil-t@.1_ "Temporary total disab1l1ty" means d condition 

-5- SB 383 

2 

] 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

}4 

25 

SB 0383/02 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

{23) "Temporary worker" means a worker whose services 

are furnished to another on a part-time or temporary basis 

to substitute for a permanent employee on leave or to meet 

an emer~ or short-term workload. 

t;!~tE!l "Year", 

calendar year." 

unless otherwise specified, means 

Section 2. section 39-71-117, MCA, is amended to read: 

•]9-71-117. Dlployer defined. ill "Employer" means: 

t¼till the state and each county, city and county, city 

school district, irrigation district, all other districts 

established by law, and all public corporations and 

quasi-public corporations and public agencies therein and 

every person, every prime contractor, and every firm, 

voluntary association, and private corporatlon, including 

any public service corporation and including an independent 

contractor who has any person in service under any 

appointment or contract uf hire, expressed or implied, oral 

or written, and the lPgal representative of any deceased 

employer or the receiver or trustee thereof; and 

titL~.l any association, corporation, or organization 

that seeks permission and meets the requirements set by the 

department by rule for a group of individual employers to 
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operate as self-insured under plan No. l of this chapter. 

(2) A tempccary service contractor is the employer of a 

temporary worker for premium and loss experience purposes. 

(J) An employer defined in subsection (1) who utilizes 

the services of a ~empo~ary worker furnished by another 

person, association, contractor, firm, or corporation, other 

than a temporary service contractor, is presumed to be the 

employer for workers' compensation premium and loss 

experience purposes for work performed by the worker. The 

presumption may be rebutted by substantial credible evidence 

of the following: 

(aJ the person, association, contractor, firm, or 

corporation, other than a temporacy secvice contractor, 

furnishing the services of a ~emporary worker to another 

retains control over all aspects of the work pecformed by 

the worker, both at the inceptio_n of employment and during 

all phases of the work; and 

(b) the person, associaL1on, contractor, firm, or 

corporation, other than a temporary_ s~rvice contractor, 

furnishing the services of a temporary worker to another has 

obtained workers' compensation insurance in Montana both at 

the inception of employment and during all phases of the 

work perfomed for the worker. 

(4) Notwithstanding the provisions of subsection (3), a 

common or contract motor carrier doing business in this 
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state who utilizes drivers in this state is considered the 

employer, is liable for workers' compensation prem~~ms# and 

is subject to loss experience rating in this state unless: 

ta) the driver in this state is certified as an 

independent contractor as provided in 39-71-401(3); or 

{b) the perso!!..!_ association, contractor, firm, or 

corporation furnishing drivers in this state to a motor 

carrier has obtained workers' compensation insurance on the 

drivers 1n Montana both at the inception of employment and 

during all phases of the work performed." 

Section 3. Section 39-71-118, MCA, is amended to read, 

"39-71-118. Employee, worker, and workaan defined. 11) 

The terms "employee", ''workman"r o~ ''worker~ mean: 

(a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed er implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay~ Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise covered by workers' 

compensation and if an employer has elected to be bound by 
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the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers: or 

{e) an airman or other person employed as a volunteer 

under 67-2-105. 

(2) (a) If the employer is a partnership or sole 

proprietorship, such employer may elect to include as a11 

employee within the provisions of this chapter any member of 
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such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

(bl In the event of such election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or sole proprietor to be covered and stating the 

level of compensation coverage desired by electing the 

amount of wages to be reported, subject to the limitations 

in subsection (2)(d). A partner or sole proprietor is not 

considered an employee within this chapter until such notice 

has been given. 

(c) A change in elected wages must be in writing and is 

effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premi.um 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the electing employer may 

elect not less than S900 a month and not more than l 1/2 

times the average weekly wdge as defined in this chapter. 

11.~_employee, workman, or worker in this state whose 

services are furnished by a person, association, contractor. 

firm, _ _Qr cor~___!::-~!_.L0~_!_, _ other than d tern~ service 

contractor, to ~~n employer as defined in section 39-71-117 
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is presumed to be under the control and employment of the 

employer. This presumption may be rebutted as provided in 

39-71-117(4). 

(4) For purposes of this section, an "employee, 

workman, or worker in this state" means: 

(a) a resident of Montana who is employed by an 

employer and whose employment duties are primarily carried 

out or controlled within this state; or 

(b) a nonresident of Montana whose principal employment 

duties are conducted within this state on a regular basis 

for an employer.• 

Section 4. Section 39-71-414, MCA, is amended to read: 

•39-71-414. Subrogation. (l) If an action is prosecuted 

as provided for in 39-71-412 or 39-71-413 and eKcept as 

otherwise provided in this section, the insurer is entitled 

to subrogation for all compensation and benefits paid or to 

be paid under the Workers' CompensQtion Act. The insurer's 

right of subrogation is a first iien on the claim, judgment, 

or recovery. 

I 2) (a) If the injured employee intends to institute 

the third party action. he shall give the insurer reasonable 

notice of his intention to institute the action. 

lb) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 
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(cJ The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50\ of its subrogation rights granted by this 

section. 

{d) If the injured employee or the employee 1 s personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

(3} If an injured employee refuses or fails to 

institute the third party action w1th1n 1 year from the date 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 

the employee's personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the Workers' 

Compensation Act after th@ insurer's reasonable costs, 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4} An insurer may enter into compromise agreements in 

settlement of subrogdtion rights. 

(5) lf--the--emott"t--ef-eomp~"~a~½on-nnd-o~her-h~"efit~ 
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payah+e-ttnder-the-Wer~ersi-eompen9ation-Aet--have--not--been 

f~lly--deterffl¼fted--at--the-time-the-emp!eyee,-the-emp¼eyeei~ 

heir9-er--~rsona¼--~epresentati•esT--er--the--insttrer--have 

~ett¼ed--in--any--fflanner--the-aetien-a9-prevtded-for-in-th~s 

~eetien,-the-departme~t-sha¼¼-deterffline-what--proper~ien--oE 

~he--sett¼ement--sha¼l--be--a½½oeated-ander-s~bro~ation~-~he 

departfflentis-determination-mny-be-appea¼ed-to--tfte--werkersi 

eempensat~en--;ttdge Regardless of whether the amount of 

compensation and other benefits payable under the Workers' 

Compensation Act have been tully determi_!1ed~ t.hf"' insurer and 

the claimant's heirs or personal representative may 

stipulate the proportion of the third party settlement to be 

allocated under subrogation. Upon review and approval by the 

department, the agreement constitutes a compromise 

settlement of the issue of subrogation and ~ not be 

reopened by the department. 

(6) (a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant is able 

to demonstrate damages in excess of the workers' 

compensation benefits and the third-party recovery combined. 

The insurer may subrogate against the entire settlement or 

award of a third party claim brought by the claimant or his 

personal representative, without regard to the nature of the 

damages. 

(b) If no survival action exists and the parties reach 
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a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settlement amount, without regard to the 

parties' apportionment of the damages, unless the insurer is 

a party to the settlement agreement." 

Section 5. Section 39-71-431, MCA, is amended to read: 

"39-71-431. Assigned risk plan. (1) Following the date 

on which the provisions of 39-71-2311 through 39-71-23207 

and 39-71-2337;-end-39-1½-1338 are implemented but no later 

than December 31, 1990, the commissioner of the department 

of labor and industry may order the establishment of and 

administer a plan to equitably apportion among the state 

fund, plan No. 3, and private insurers, plan No. 2, the 

coverage required by this chapter for employers who are 

unable to procure coverage through ordinary methods. In 

determining whether to order an assigned risk plan to be 

established, the commissioner shall considPr the effect a 

pldn would have on the availability of workers' compensation 

insurance and the need to provide competitive workers' 

compensation premium rates far employers in this state. If 

the commissioner orders the establishment of an assigned 

risk plan, it may not take effect until at least 6 months 

following the commissioner's order creating the plan. 

(2) All plan No. 2 insurers and the state fund shall 

subscribe to and participate in the assigned risk plan. 
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(3) If an insurer refuses to accept its equitable 

apportionment uni?r the assigned risk plan, the cotnn1issioner 

of insurance may suspend or revoke the insurer's authority 

to issue workers' compensation insurance policies in this 

state. 

(4) If an assigned risk plan is established and in 

effect, the state fund, plan No. 3, is not required to 

insure any employer in this state requesting coverage, and 

it may refuse coverage for an employer, except for a state 

agency. 

( 5) If ~n QSSigned risk plan is established and in 

effect, an employer who is refused the coverage required by 

this chapter by the state fund, plan No. 3, and by at least 

two private insurers, plan No. 2~ may be assigned coverage 

by the commissioner under the assigned risk plan pursuant to 

the procedure established by thP commissioner for the 

equitable apportionment of coveraqf>." 

S@etien-6,--Seetien-39-ii-18'--MEA,-±s-amended-te-read~ 

•39-il-i84,--Payment-ot-mediea¼,-hosp¼ta¼,--and--~e¼a~ed 

serv±ees------fee--sehed~ies--a"d--hospita½--~etee~--t¼t--fn 

add±t±on-to-the-eompensat¼on-pro•ided-by-tftt9-ehapter-and-as 

an--add±ttona¼-beneE±t-separate-and-apart-from-eompensatieflT 

~he-followtn9-mttst-be-fttrnished~ 

tat--After-the-ha~pentnq--e£--the--±~;ttry,--~he--fn9ttrer 

sha¼¼--fttrn±sh7 --vithottt--¼im±tatien-ae-to-¼en9th-of-~ime-or 
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do¼lar--a~ottntT--rea9onable--ser•±ees--by--a--~ftysieian---or 

sttrqeen 7 --rea~onable--hosptta¼--serwiee~--afld-medieiftes-whefl 

fleeded,-and-stteh-other-treatment-as-may-be-appreved--by--the 

depe~~Meft~-ror-the-in1ttries-sttstained• 

fbt--~"~--insHrer--shat¼--reptaee-or-repair-preseriptiofl 

eyeqiasses,--prescription---eontaet---¼enses7---preseriptton 

hearin9--a±ds,--and--dentttres--that-are-damaqed-er-lest-as-a 

resttlt-ef-afl-tfl;ttry,-as-dePined-in-39-T¼-1½97-arisin~-ottt-oE 

an~-ifl-the-eettrse-of-empleyment~ 

tet--~he-insttrer-sha¼½-reimbarse-a-worRer-Eor-reasonab½e 

travel-expense3-inearred-tn-tra•et-te-a-med½eal-prov~der-tor 

treatfflent-oi-an-tn;ttry-pttrsttant--te--rtt½es--adepted--hy--the 

departmeftt~--Reimbttrsefflent--mttst-be-at-the-rates-al¼owed-Eer 

reimbttrsement-of-tra¥el-by-state-employees~ 

tit--A--relative--Yaltte--fee---sehedtt½e---~or---Mediea½, 

ehiropraetie,--and-paraffledtea½-serviees-prov+ded-fer-in-this 

ehapter7-exe½ttd±n9-hespita¼-servtees,--mttst--b~-~establtshed 

anntta½ly--by--~he-department-and-beeome-effeettve-i"-danttary 

of-eaeh-yearo-~he-maxifflttffl-fee-9ehedtt¼e-mtt9t-be-adopted-as--a 

reiative--va½tte--fee--~ehedttle-of-mediea½,-ehirepraet±eT-and 

paramedieal-serviees,--w¼th--~n±t--va½ttes--to--iftdieate--~ke 

re¼at+•e--re¼atioftsh±p--with±n-eaeh-qrettp¼n9-ef-spee±aleie~. 

Medieel-fee~-Mttet-be-baeed-oft-the-median-fee9-as--b±lled--to 

the-~tate-fttnd-dttrtn9-the-year-rr~e~dtnq-the-adopt~on-of-~he 

eehee~ie,--The--~~a~e--fttnd--ehall-repo~t-fees-b±¼led-±n-the 
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form-and-at--the--t±mes--re~a±red--by--the--department• The 

department--fflfty-reqttire-insttrers-to-sttbmit-±nEermetion-to-be 

tt9ed-±n-estab¼ishing--the--sehedtt½eT ~he--department--shall 

adopt--rtt½es--establtsh±ng--re¼ati¥e--ttnit-~alaes,-grottps-o£ 

s~eeiftlties,-the-proeedares-insttrers-fflttst--ttse--to--~ay--for 

ser~~ees--ander--the-seheda¼e,-and-the-method-of-determ±n±ng 

the-median-of-biiied--med±eat--fees,--~hese--rales--mttst--be 

mode¼ed-on-the-¼9i4-re•ision-of-the-¼969-€a¼ifornia-Relative 

Yaltte-Stttdies• 

t~t--Beg±nnin~--danaary--1 7 --1988,--the-departfflent-s"a½½ 

esta&lish-rates-for--ho9ptta¼--9ervtee9--fteeessary--£or--the 

~~eatMeflt--e~--½fl;ttr@d--work@r~~--Approved--rate~-mtt~t-be-tn 

e£feet-fer-a-period-0£-ti-month9-frem-the-de~e-e£--appreYa¼• 

~he-department-may-eeerdinate-thi9-rate9ett±l'l9-£anetion-with 

other-ptth¼ie-a~ene±es-thet-heYe-9ifflitar-re9pon~ibi¼it±es• 

t4t--~-Notw±th9tand±n~---~ttb~eetion---tit~---beginning 

danuary-¼ 1 -¼988,-thrett~h-Beeember-3¼,-±99½;-~he-max±mttm-fee9 

re±mbur9ement--for-med±ea¼-9eryiee9 payable-by-insarer9-ffltt9t 

be-¼±mited-te-the-re¼atiYe-val~e-£ee-sehedtt¼e-e9tab¼±sheri-in 

danuary-198~~ 

tbt--Re±mbttrsement-for-med±ea¼-serYiees-by-±n9ttrers--for 

ea¼endar-year-t99~-may-not-inerea9e-mere-than-the-~ereentage 

±nerea9e--in--the--state~s~a•erage-weekiy-wage-sinee-da!Y._-¼7 

!98h 

tet- -Begi l'lning- --danaa ry--_.._. ¼;- - - - r 993,-- - - - the- - - -max ±mam 
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reimbttrseme"t--£0~--medieal--serviees-by-tnsarer9-may-no~-he 

inereased-more-than-the-anntta¼-~reentage--inerease--in--the 

stateL~-wee~ly-wege; 

fSt--tat-Netw±thstandtn9---9ttb~eetien---t3t,---beqinning 

danttary--¼,--¼988,--th~ettgh--Beeember-317-±99±,-the-hespita¼ 

rates-payable-by-±ns~rers-mtt~t-be-¼imited-te--tho9e--set--tn 

dantta~y-½988~ 

fbt--Hospita¼--rate9--payable--by--in9ttrers-for-ea¼el'tda~ 

yea~-l99r-mfty-net-inerease-mere-than-the-pereentage-inerease 

tn-the-sta~ei~-a•erage-week¼y-wage-sinee-dttiy-¼,-19810 

tet--Beginnil'tg-Janttary-k,--l9937--the--maxifflttffl--he9p¼tal 

rate~-payable-by-in~tt~ers-may-~~t-be-iner~ased-mer~-than-the 

annttal--pereen~age--inerease--in--the-state~s-a•e~age-weekly 

wageo" 

Seetie"-1•--5eetion-39-1i-14l1-M€A,-i9-amended-te-read~ 

u39-11-141.--eompromi9e-9ett¼efflent9;-lttfflp-~nffl--p&yffl~nts, 

t1ne- -%ttfflJ'-~1:2ffl--ad:•a"ee- -pe:ymel'tts ~ t¼-t-The-b iwee_~ :t ~=._r~y~e'.'t~ 

provid@'d-.for - in-th i:s-ehnpter- -may-be-eonve r t:ed !.- t n - -wh("'.l l- e - - ~'H" 

in--part,--inte-a-¼-ttm~-~~~~~ayfflent.-A-eor,ver~ton-mny-be-fflade 

enty-ttpon-wrttten-appiieation-by-the-¼njttred-werker-with-the 

eon~ttrrenee-ef-th~-insare~o-An-a~reement-&etween-a--elaifflant 

end--tnsttrer-for-a-parti:a¼--er-Ptt¼¼-eonver~i:ol't-of-bene£it~-ts 

9tth;eet-te-department-approval~-~he-approvn¼~or-award--of--t1 

!~~~t!._~...:___:-_ _et!l}'fflen t-by-t ke-clepertmen t-t- ~ - th.!!'- ex:ee .e_t i:on-and-not 

the-rote. ----- -- - -- -
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t¼tt!i--tat-Benefiee-111ay-bt!-eeft•erted-in-vhcle-~e-a-¼ttfflp 

9ttN~ 

tit--½f-e-e¼aiman~-and-an-tnsttTer--dispute--the--in½tia¼ 

eempensabiiity-ef-an-iftittry~-and 

tiit-if-the-e¼aimant-and-insttrer-a~ree-te-a-settlemento 

tbt--~he--aqreement--is--sttbjeet-te-department-appTewa¼~ 

~fte--depa~tment--may--disappre•e--an--a9reement--ttnder--this 

section 9ttbseetien-tit-enly-if-there--is--net--e--reasenabie 

dispate-e•er-ee■pt!nsabiiity. 

tet--Hpon---appro•a¼7---the---agreement---eonst¼tttte9--a 

eompremise-and-reiease-sett¼ement-and-may-not-be-reepened-ey 

tfte-department-er-by-any-eettrt~ 

tdt--~fte-parties~-faiittre-te-reaeh-an-a~reement-is-not-a 

dispute-over-whieh-a-mediator-or-the--workers~--eompensation 

eettrt-hes-;urisdietionT 

titjj_t--tat-ff-an-insttrer-has-e~~epted-in±t±a½-½iab~½~ty 

Eor--an--¼njtt~y,--permanent-teta+-~nd-permane"t-part¼ai-vage 

sapp¼ement-benefita-may-be-eenve~r~8-in-vho¼e-to-a--¼ttmp-sttm 

payment, A--¼nmp-sam-eonversion-may-not-be-qreater-than-the 

present-va½ue-of-the-estimated--Eature--benef¼ts--~sin9--the 

rate-preseribed-in-stthseetion-t7t~ 

tht--~he--eenversion--may--be--made--on¼y-ttpen-agreement 

between-a-e¼aimant-and-an-insurerT 

tet--~he-aqreement-is-sttbjeet--to--department--app~o~a¼, 

~he--department--may--approve-an-agreement-tE~ ~~o~e-an 
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agreement-under-this-sttbseetion-f3t-on¼y--if--it--~eterMines 

that--the--sett¼ement-a1110ttnt-is-iflodegttatee-if-the-agreemen~ 

¼s-d¼sapproved,-the-depart■ent-mttst-set-ferth-in-detai½--~he 

reasofts-fer-the-disapprova¼T 

tit--there-is-a-rease"ab¼e-diepute-eoneerfling-the-ameant 

oE-the-iflsttrer~s-ftttttre-liahi¼ity-or-benef¼ts~-er 

t¼it-the--amettnt-of-the-insttrerLs-pre;eeted-iiabi¼ity-¼s 

reasonahly--eertain--and--the--settiemeftt--aaount---is---ftet 

sttbstantia½ly--less--than-the-preeent-•alue-of-the-*nsttreris 

l¼abi-¼Hy..-

tdt--~he-parttesi-Eail~re-to-reaeh-a~reeme"t--is--net--a 

dispttte--ower--whieh-a-fflediator-or-tfte-verkersL-eofflpensat¼on 

eettrt-has-iurisdietion, 

tet1tl.--Spon--a~preva¼7--the--aqreement--eensti~tttes---a 

eompromise-and-re¼ease-sett¼ement-and-may-net-ee-reepened-by 

the-de~artMent-er-by-afty-eottrt. 

t4t--tat-lf--an--insttrer--has-aeeepted-initial-iiability 

fer-aft-inittry7-permanent-total-waqe-sttpptement-benefits--fflay 

be--eonverted--in--who¼e--to--a-¼ttmp-sttm-paymente-A-¼ttmp-sttffl 

eonversion-may-~ot-be-great-er-than-the-preseftt-va¼tte ef--the 

estimated--Etttttr~--eenef-t:t8--tt~tnq--the--rste--preseribed-in 

sttbseeti:en-tT'tT 

tbt--~he-department-may-approve-an-aqreement-ttnder--~ht~ 

stteseet--t:on- - t f - the-part tes-demon :,~ ra te-that-the-e ~~j-_.f!I_~_!' t-has 

ftnaneiai-need-~hat~ 
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ttt--relates-~o~ 

tAt--tfte-fteeess¼~ies-of-¼i£e~ 

tBt--an-aeettmtt¼a~¼en--of--deD~--inettrred--prior=_~e--the 

injttry,r-or 

tet--a---se¼£-empleyffleft~---ventore--that--ts--e~"sid~red 

Eeesible-ttnder-eriterta-eeeab¼isfted-by-the-department~-and 

tiit-arises-sttbsegttent-te-the-date-of-injary--or--arises 

beeattse-of-redtteed-ineome-as-a-restt¼t-ef-the-injttry~ 

et--A--¼ttmp--sttm--een•ersion--may--not--be-giTen-fer-~he 

pttrpose-of-pttrehasin9-an-annttity-or-investin~-in-rea½-estate 

for-bttsiness-pttrpcses-er-lor-any-type-of-pass±ve-investfflent~ 

t~t--Hpen--approva¼,---the---a~reeme"t---eenstittttes---a 

eempr0111.ise-an~-re¼ea9e-eett¼ement-and-may-not-~e-reopt!ned-by 

the-depa~tMeftta 

t3t!.llMfa}-Perfflanent--part¼a¼--waqe--sttpplement-eenef~te 

may-be-een•erted-±n-part-to-a-lttmp-sttm-advaneeo 

tbt--~he-eon•er9+en-may--be--made--only--ttpon--ag~eement 

between-a-e¼aimant-and-an-inettrer~ 

tet The-agreement-is-subjeet-to-department-apprevai~ 

ill--~he--departMent-l'ftay-approve-an-aqreement ~nder-thi9 

seetten i~-the-partie9-defflonstrate--that--the--e%aimant--has 

financial-need-that~ 

ti)--relatee-te-the-neee~sities-of-¼ife-or-relates-to-an 

aeettMttiation-of-debt-ineurred-prior-to-+n;~~y7-an~ 

ti±t-ari~es--e~ese~uent--to-the-date-of-injttry-o~-ar~~es 
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beeattse-of-redtteed-ineome-as-a-reettlt-o~-the-in;arya 

tdt--The-part~esi-fai¼ttre-to-reaeh-an-a~reefflent-ie-no~-a 

di9pttte-ever-whieh-a-mediator-or-the--workere~--cotftpen9atien 

eottrt-ha9-jttrisdtetieft• 

t ◄ tfil--Permanent---eotal--di9ability--benefits--may--be 

eenverted ±n-part to-e-½ttmp-ettm-advanee,-The--teta¼--ef--a¼¼ 

¼ttMp-9ttm--advanee--payment9--to--a--e½eimant--fflay-not-exeeed 

sre.eee,-A-een•ereien-fflay-be--made--on¼y--opon--the--vrit~en 

applieation--of--the--±n;ared-wer~er-witft-the-eonearrenee-ef 

the-±nsttrerT-Approwal-of-the-lttmp-sttm-ad•anee-payaent--rests 

in--the--diseretion-of-the-department.-The-appro•a¼-or-award 

o£-a-i~mp-~~m-ad¥anee-payment-hy--the--department--or--eottrt 

~tt9t--8e--the--exeeption•-¾t-may-be-giweft The-department-may 

sppro•e-an-agrel!lt.e.B.t--ttftder--this--subsection enly--if--the 

wor~er-hae-demon~trated-f±nane±a¼-need-that~ 

tat--reiates-to~ 

tit--the-neeeesities-of-l±fe~ 

t±±t-an--aeettmu¼atien--ef--debt--tnettrred--pr±or--to-the 

±n;~ry;-er 

t±iit-a--eelf-emp¼oyment--•entttre as---~e~---forth---in 

39-H-¼8i!& that--i~--een~idered--feaeible--ander--cri~eria 

estab~i~~ed-by-t~e-dep8rtme"e;-and 

tbt--er~9es-9Hb9eqaent-to-the-dete-er-¼"ittry--or--arises 

~eeett~e-0£-redtteee-tneome-a9-a-re9tt½t-0E-the-tnjtt~y~ 

t~tfil--tet-An--~n~ttrer--may-recottp-nny-½ttmp-~ttffl-edYanee 
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aaort¼zed--at--the--rate--e9tab¼ished--by--the---depertment7 

prerated---Biwee►¼y--o•er--the--pro;eete~--d~ratien--of--tfte 

eo■pensation-pertod• 

tbt--~he-pate-adepted-by-the-departfflent-fflast-be-based-en 

the-awera,e-rate-~or-Snited-States-¼8-year-treasary-bi¼¼s-ift 

the-previetts-ca½endar-year,-rottnded--to--the--neftre9t--whole 

ntt11.her-. 

tct--ff---the---pre;eeted--eeapensation--pertod--ts--the 

elai•antis-½ifettMe7-tfte-life-ex~ctaney-mttst-ee--determined 

by--ttsin,--the--most--reeent--tab¼e--ef--iife--expt!~ancy-as 

~h½ished-By-the-en¼ted-States-nattenai--eenter--£or--hea¼th 

statistics-. 

t67ill_--•he S~h;eet-to-other-pro•isons-of-this-seetton, 

tfte-~epartffleftt-hss-ftt¼½-r,ower,-attthor±ty7--and--;ttrisd±etion 

to--a¼¼ew,--approve7--or-cond*tion-eomprofflise-settlements-or 

¼ttmp-sttm-advances-a9reed-to-by--wor~e~s--and--insttrers.--Al¼ 

sach--eompromise--sett½ements-and-!ctmp-sum-payments-ere-ve+d 

withoat-the-appreTa ¼-er- -tfte- -der,~ •_• tment-. - -Appt"e•e ½- -ny- -the 

department-mttst-be-in-writinq.-The-department-shal±-direct¼y 

notify-a-e¼aimant-of-a-department-erder-approvinq-or-deny±ng 

a-elaimantis-eofflproNise-o~-¼ttmp-sttm-payment-. 

t1tf2.1--Sttbjeet--to--39-i¼-~49¼,--a--dispttte--between--a 

elaimant-and-an-tnsarer-reqardinq-the-eonvers±on-of-biweek¼y 

payments--±nto--s-¼ttmp-sttm-ad~anee-ander-sttbseetion-t4t ittmp 

Sttffl ±s-eons±dered-a-di9pttte,-for-wh±eh-a--medietor--and--the 
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w~rkersi--eompl!nsation--eottrt--have--;ttrisdietien--~o-ma~e-a 

determinatien.-ff-an-¼nsttrer--an~--a--elaillU!lnt--ag~ee--to--a 

compremise--and-reiease-settlement-or-a-¼ttmp-sum-ad•aftee-Dtt~ 

the-depart~ent-di~appro•es-the-a9reement7--~he--parttes--1111ay 

re~ttes~--tfte--werkersi--eompen~et±e"--eettr~--to--re•iew--~fte 

departme"~i~-deei~ion-.• 

Section 6. Section 39-71-2311, MCA, is amended to read: 

•19-71-2311. Intent and purpose of plan. It is the 

intent and pucpose of the state fund to allow employers the 

option to insure their liability for workers' compensation 

and occupational disease coverage with a mutual insurance 

fund. The state fund is required to insure any employer in 

this state requestinq coverage, and it may not refuse 

coverage for an employer unless an assigned risk plan 

established under 39-71-431 is in effect. The state fund 

must be neither more nor less than self-supporting. Premium 

rates must be set at least annually at a level s11ffic1ent to 

ensure the adequate funding of the insuranc@ program, 

including the costs of administration, benefits, and 

adequate reserves, during and at the end of the period for 

which the rates will be in pffect. In determining premium 

rates, the state fund shall make every effort to adequately 

predict future costs. When the costs of a factor influencing 

rates are unclear and difficult to predict, the state fund 

shall use a prediction calculated to be more than likely to 
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cover those costs rather than less than likely to cover 

those costs. Unnecessary surpluses that are created by the 

imposition of premiums found to have been set higher than 

necessary because of a high estimate of the cost of a factor 

or factors may be refunded by the declaration of a dividend 

as provided in this part. For the purpose of keeping the 

state fund solvent, it must implement variable pricing 

levels within individual rate classifications to reward an 

employer with a ~ood safety record and penalize an employer 

with a poor safety record. An employ~•-~ _ ______I?ayroll reporting 

and premium history and other relevant factors may also be 

considered in implementing variable pricing levels." 

Section 7. Section 39-71-2339, MCA, is amended to read: 

•]9-71-2339. Cancellation of coverage -- thirty days' 

notice required. The state fund may cancel an employer's 

riqht--to--ep@~eee--ttnde~--plan--Ne~--3--oi---the---Wor~ers~ 

eompensat~on--Aet coverage under this part tor failure to 

report payroll or pay the premiums due or for another cause 

provided 1n the insurance policy. When--~fte--state-fund 

eenee¼~-an-emp¼eye~~~-ee•e~a~e 7 -it-sha¼¼-notify-the-emp¼oyer 

oP-it~-~ntene-te-eeneei-the-empioyer-at-¼ea~t-38-days-ftefore 

the-esneelletien-beeomes-e££eet¼veo Cancellation may take 

effect only by written notice to the named insured at least 

30 days prio~_ ~- the date of cancella.~io~_or, in cases of 

nonreporting of payroll or nonpayment of a premium, ~ 
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failure of the employer to submit payroll reports or pay a 

premium within 30 days after the due date. The state fund 

shall notify the department of the names and effective dates 

of all policies cancelled. However, the policy terminates on 

the ef~ective date of a replacement or succeeding insurance 

policy issued to the insured. Nothing in this section 

prevents the state fund from canceling an insurance policy 

before a replacement policy is issued to the insured. After 

the cancellation date, the employer has the same status as 

an employer who is not enrolled under the Workers' 

Compensation Act unless a replacement or succeeding 

insurance Policy has been issued." 

Seetiefl-½8.--seetion-39-~i-6&~7-M€~7-i9-amended-to-read~ 

"39-~i-691~--Medieal--panela--tlt--~he--department-shaii 

de•e¼ep-a-¼is~-of-physieians-to-serwe--on--the--oecupationa¼ 

di9@as~--m@dieal--pane¼.--~he--½t~~--mey--inei~de-phy~ietan~ 

nominated-by-the-eoa~d-of-ffl@diea~-examtner~~-A-phy~ieian--on 

the--panei--mttst--be--eertified-by-ht~-~pee±alty-board-er-ee 

eli9ib¼e-£or-eertifieatie"-t"-the-9~eiaity-aree-appropriate 

to-the-e¼atma"t~9-eondition-~n-relation-to-~ht9-ehapter~ 

tit--~he-departme"t ~r-~~~i"~ttrer 9ha½l-seieet--s--pa"e¼ 

phy~teTa"-~e-exaMifte-a-etetman~,-as-reqttired~-~he-~epartment 

9ha½¼--appeiftt,--a9--reqttired,-one-~efflber-of-~h~-pane¼-to-be 

the-chairman~n 

See~ioft-Tl~--seetion-39-~~-69i 7 -M€A,-±s-amended-to-read~ 
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SB DJSJ/02 

l tft@-penel-chairntaft--~~al¼--sppo±ftt--aftether--M~fflber--ef--the 

2 medieai-pafte½-te-be-~he-thir8-mefflber•• 

3 NEW SECTION. Section 8. Repealer. Section 39-71-2]38, 

4 MCA~ is repealed. 

5 NEW SECTION. Section 9. Effective date. [This act] is 

6 effective July 1, 1991. 

-End-
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