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ADMINISTRATI
PRIVATE COMPANIES UNDER CONTRACTS WITH THE COMMISSIONER OF
INSURANCE; PROVIDING FOR LOANS TO THE COMMISSIONER OF
INSURANCE T0O SERVICE THE CONTRACTS: PROVIDING FOR MUTUALLY
AGREEABLE LUMP-SUM SETTLEMENTS; PROVIDING THAT ALL EMPLOYERS

MUST INSURE WITH A PRIVATE COMPANY; PROVIDING THAT THE SCOPE

AND COVERAGE OF THE INSURANCE IS AT THE EMPLOYER'S
DISCRETION: AMENDING SECTIONS 19-12-401, 20~-15-403,
31-2-1906, 37-12-201, 39-51-201, 39-71-101, 3%-71-116,
39-71-117, 39-71-317, 39-71-401, 39-71-431, 39-71-2204,
39-71-235%3, 39-71-2501, 39-71-2502, 39-71-2503, 3%-71-2504,

39~73-104, 39-73-107, 39-73-108, 50-16-527, AND 50-71-325,
MCA: REPEALING SECTIONS 2-15-1014, 39-71-102, 39-71-103,
39-71-105, 39-71-119, 39-71-123, 39-71-201, 39-71-202,
39-71-204, 39-71-205, 39-71-206, 39-71-208, 39-71-209,
39-71-221, 39-71-222, 39-71-223, 39-71-224, 39-71-301,
39-71-302, 39-71-303, 39-71-306, 39-71-307, 39-71-308,
39-71-31s6, 39-71-402, 39-71-403, 39-71-405, 39-71-406,
39-71-407, 39-71-408, 135-71-409, 39-71-411, 19-71-412,
39-71-413, 39-71-414, 39-71-415, 39-71-421, 39-71-426,
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39-71-427,
39-71-503,
39-71-508,
39~-71-516,
39-71~602,
39-71-607,
39-71-612,
35-71-703,
19-71-721,
39-71-726,
38-71-741,
39-71-802,
39-71-807,
39-71-812,
39-71-904,
39-71-909,
392-71-1003,
39-71-1014,
39-71-1019,
39-71-1031,
39-71-2103,
39-71-2108,
39-71-2205,
39-71-2313,

39-71-2318,

39-71-428, 39-71-434, 39%-71-501,
319-71-504,  39-71-505, 39-71-506,
39-71-509, 39-71-510,  39-71-511,
39-71-517,  39-71-518, 39-71-519,
39-71-663, 39-71-604, 39-71-605,
39-71-608,  39-71-609, 39-71-610,
39-71-613, 39-71-614,  39-71-701,
39-71-704,  39-71-708, 33-71-710,
39-71~722, 39-71-723,  39-71-724,
39-71-736,  39-71-737, 39-71-739,
39-71-742, 39-71-743, 39-71-744,
39-71-803,  39-71-804, 39-71-805,
39-71-808, 39-71-809, 39-71-810,
319-71-813,  35-71-901, 39-71-902,
39-71-905, 39-71-906,  39-71-307,
39-71-910,  39-71-911, 39-71-812,

39-71-1004, 39-71-1011, 3%-71-1012,
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39-71-502,
39-71-507,
39-71-515,
39-71-601,
39-71-606,
39-71-611,
3g-71-702,
39-71-711%,
39-71-725,
39-71-740,
39-71-801,
39-71-806,
39-71-811,
39-71-903,
39~71-908,

39-71-913,

39-71-1013,

39-71-101%, 39-71-1016, 39~71-1017, 39-71-1018,

39-71-1023, 39-71-1024, 39-71-1025,
39-71-1032,

39-71-2104, 39-71-2105, 39-71-2106,

3%8-71-1026,
39-71-1033, 39-71-2101, 39-71-2102,

39-71-2107,

39-71-2109, 39-71-2291, 39-71-2202, 39-71-2203,

39-71-2206, 39-71-2207, 39-71-2311,

39-71-2312,

39~71-2314, 39-71-2315, 39-71-2316, 39-71-2317,

39-71-2319, 39-71-2320, 39-71-2321,

39-71-2322,
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39-71-2323,
39-71-2334,
39-71-2361,
39-71-2409,
39-71-2603,
39-71-2615,
39-71-2620,
39-71~2905.,
3g-72-101,
3e-72-202,
39-72-382,
39-72-401,
39-72-408,
39-72-606,
39-72-611,
39-72-704,

319-72-709,

39-71-2325,
39-71-2339,
39-71-2401%,
39-71-2410,
19-71-2604,
39~71-2616,
39-71-2901,
39-71-2907,
39-72-102,
39-72-203,
39-72-303,
39-72-402,
35-72-509,
39-72~607,
39-72-612,
39-72-705,

39-72-711,

39-71-2327,
39-71-2340,
39-71-2406,
39-71-2411,
39-71-2609,
39-71-2617,
39-71-2902,
39-71-2909,
39-72-103,
39-72-204,
39-72-304,
39-72-403,
39-72-601,
39-72-608,
39-72-613,
319-72-706,
39-72-712,

PROVIDING EFFECTIVE DATES.”

AND

39-71-233s6,

39-71-2351,

35-71-2407,

39-71-2601,

39-71-2610,

39-71-2618,

39-71-2903,

39-71-2810,

39-72-104,
39-72-206,
39-~72--1305,
35-72-404,
39-72-602,
39-72-609,
38-72-701,
38-72-707,
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39-71-2337,
39-71-2352,
39-71-2408,
39-71-2602,
39-71-2611,
39-71-2619,
39-71-2904,
39-71-2914,
39-72-201,
39-72-301,
39-72-310,
39-72-408,
39-72-605,
318-72-610,
39-72-703,

39-72-708,

39-72-714, MCA; AND

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1,

"39-71-101.

Section 39-71-101, MCA,

Short title. This chapter may be

is amended to read:

cited as

the "Workers' Compensation and Occupatiopnal Disease Act™.™

Section 2.

"39-71-117.

Section 39-71-117,

Employer defined.

_3_
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is amended to read:

"Employer" meanst
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¢3} the atate and each county, city and county, city

school district, irrigation district, all other districts

established by law, and 2all public corporations and

quasi-public corporations and public agencies therein and

every person, every prime contractor, and every firm,

voluntary association, and private corporation, including

any public service corporation and including an independent

contractor who has any person in service under any

appointment or contract of hire, expressed or implied, oral
or written, and the legal representative of any deceased
employer or the receiver or trustee thereof;-and
£24--any-assoctationy-esrporationy-er-organizaeion——that
seeiks-—-permissien-——and--meets—-the--requirements-~-set—~by-the
department-by-ruie-for-a-group-of--individuai--empieyers-—to
eperate-as-:eiE-énsured—under-p}an—Ner-i-aE-this—chapter."
Section 3. section 39-71-116, MCA, is amended to read:

*"39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have
the following meanings:

(1) uAdmintster-—and--payi--inciudes-ati-actiona-by-the
state-fund-under--the--Warkersi--Compensatian—-Act--and--the
Sceupational~—-Pisease--Act——of--Montana--neeessary-—to—-the
investigationyr-reviews;-and-settiement-of-etaims;-payment--of
benefiter--secting--of--resarves;-furnishing-of-services-and

facititinsr—and-urittization-af-actuariai; ~audit;-accountingy

—4_
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vorationat-rehabiittationr-and-tegat-serviceaxs
t2y--YAverage——weekly--wagel--means--the-—-mean---weekiy
earnings--of--ati--empisyses--under--covered-—-employmentz-as
defined-and-es:-abrished-annuatiy-by-the--Montana--department
of-—tabsr—-and--indnseryr——ip-—is-establiished-at-the-neareat
whote-dotiar-number-and-must-be-adopted--by--the--department
prier-to-Juty-i-af-each-years
+3¥--‘Beneficiary®-means:
tay--a--surviving-sponse—triving-with-or—tegaiity-entitied
to-be-supported-by-the-deceased-at-the-time—of-injurys
tby-—an-unmarried-chitd-under-the-age—of-1i8-yearsa;s
tey——an-unmareied-ehitd-under-the-age-of-22-years-who-is
a-futi-time-atudent-tn-an-accredited-schoot-or—-is——enroited
in-an-aceredited-apprenticeship-prograns
t+dy--an——invaiid--chitd--ever-the-age-cf-iB8-years—-whe-ta
dependent-upen-the-decedent--for--support——at-—the--time—-of
injarys
tey--a--parent--whe--is--dependent-upon-the-decedent—£feor
support-at-the-time-of-the-ingury-thovevery;-such-a-parent—is
a-beneficiary--enty--when-—-no--beneficiaryr--as--defined--in
subssctions--{3}{a)-ehrough-t31{d)r-of-this-asectionr-existsys
and
tfy--a-brether-or-siskter-under-the-age-cf--18--years--if
dependent-—upon—-tha-decedent—for-support-at-the-time-of-the

injury-thowevery-such-a-brother-or-atater~is-—a—-benefictary
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enty-untii-the-age-o£f-i18-years-and-onty-when-no-penefictaryr
as--defined-—in——subassctisna——{3ytay--ehreugh-{+3jtey-af-this
secbionr-axiaesys
+4% "Casual employment"” means employment not in the
usual course of trade, business, profession, or occupation
of the employer.
{53--dchitdi-inciudes-a-peachemous——child;——a——dependent
atepchiid;-and-a-chitd-iegaliy-adopted-prior~to-the—injurys
+64-~1Paysli-—--means---catendar--daysy-—uniess——-octherwise
aspecifieds
t7¥({2) “"Department" means the department of labor and
industry.
t8y--tPiscat-yeart-means-the-period-of-time-between-duty
t-and-the—-sueceeding-June—36+
t9y—-Uinsurari-——means--an-ampioayesr—pound-by-compensation
pian-Nos-ir-an-insurance—company-transaccing-basiness--ander
econpensatron-—pltan--Ner-2r-the-seate-fund-undes-compensation
pian-Ner-37-se-the-nuninsunread-emproyarsl-fund-provided-£ar—-in
part-S5-of-this—chapters
t:8y-Yinvetidi-means-one-—who-is-phyaieatriy--or-—-mentaity
neapacieateds
fiiy-4Maximum——heatingi--means—-the-seabtus-reached-when-a
worker——ts--as-—-far--restored--medicatiy-—as——-the--permanent
character-—of-the-work-retated-tnjury-witt-permies

fi24-49rderli--means--any-—daciatony——-rute;——-direcetrony
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requirementy-—or—-standard-—-of--the--depasrtment-or-any-cther
determination-arrived-at-or-deciston-nade-by-the-departments
t13}-2Fayrotiiy-Sannuat-payretisy;-or-tannuat-payreti-for
the-preceding-yeari-means-the-average-annuai-payroii-of--tie
empioyer-for-the-preceding-catendar-year-cry-if-the-empioyer
shati--net--have-oparated-a-sufficient-or-any-tength-of-time
during-suech-catendar-yeary—-i2--times--the--average--monthiy
payreti--for--the--current-years-Howeverr-an-estimate-may-be
made-by-the-deparement-for-any-employer-starting-in-business
tf-no—average-payretis-are-avattabirer-Phis-estimace-is-to-be
adjusted-by-additionai-payment—by-the-employer—or-refund--by
the--departmenty-as-the-case-may-aceuaity-ber-on-becember—~3%
of-such-current-years-An-enpioyeria-payroii-must-be-computed
by-cateuiating-ati-wagasr-as-defined-in-39-7:t-123,-that—-are
patd-by-an-empioyers
ti4}-4Permanent——pareiat--disabiirtyl-means-a-conditiony
after—-a-worker-has--reached--maximem-~heatingy--tn--which--a
warkers
tay--has--a-medicatiy-determined-physicat-restriction-as
a-respit-of-an-injury-as—-defined-in-39-71-1195-and
tb¥--is—abte-to-return-to-work-in-the-workeris-jeb--peoot
pursuankt-—te--one-of-the—optiona-set-forth-in-39-71~38:2-but
suffers—impatrment-or-partiat-wage-tossy-or—-bothr
+35y-4Permanent——totat--dimsabiticyl--means-——p--condttion

reauteing-from-infury-as—defined-in-this—-ehapter;-—afrer--a
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worker--reaches-maximum-heatingr-in-which-a-worker-is—unable
to-return-to-work-in—-the-workeris-job-poot-after——exhausting
ati-opetons-see-Soreh-in-39-F1~1032~
+163-Fhe~-tesm—-ULphysiciani-—inetudes—-Lsurgeont-——and-in
etther-case-means-one-autharized--by--law—-to—-practice-~his
professien—in-this-skaces
t17}-Phe--ipiant--af-the-emptoyeri-inciudes-the-piace-of
business-sf-a-third-person-whilie-the-empioyer—-has-accesas—-to
or-—eentrol--ever—~asuch~-pltace-af-business-for-the-purpose—of
carrying-on-his-usuai-tradey-businessy-or-cccupations
t183)-4YPubiic-corperationt-means-the-state-or-any-countyr
municipai-corporationy-schoot--distriety——ecttyyr-——city-—under
commisaton--form--of-government-or-speciai-chartery-townr—ar
vittages
+19)-42Reasenablty-safe-pltace—-to-—-workl--means--that-—-the
place-of-empioyment-has-been-nade-as-free-from-danger—-to-the
itfe——or--safety-—-of-—the--employee——as——the--nature--of-the
empiayment-witi-reasonabiy-permits
t28)-YReasenabiy-safe-—tooits-~and--appitances’-—are-—such
toeois——and--appitances—-as-are-adapted-te-—and-are-reasonabiy
safe~for-use-for-the-particutar-purpose-for-which-—-they--are
fusnisned-s
t21y-YFemporary-—-tetai--disabitieyl——means——-a——econdition
resniring--from--an--itndury--na-defimed-in-thia-chapter-that

resutts—in-totai-toss-ef-wages-and-extsts-—untii-the--injured

_.a_
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worker-reaches-maximum-kealing=-
+223-L¥eppri;——unleas-ascherwise-speetfied;-means-eatendar
years"
Section 4. section 39-71-401, MCA, is amended to read:
"39-71-401. Employments covered and employments

exempted. (1) Except as provided in subsection (2) of this

section, the Workers' Compensation and Occupational Disease

Act applies to all employers as defined in 39-71-117 and to
all employees as defined in 39-71-118. An employer who has
any employee in service under any appointment or contract of
hire, expressed or implied, coral or written, shall eiect-to
be-bound-by-the-provisions-of-compensation-pian-Nos-r7-2y-or

3 maintain a workers' compensation and cccupational disease

insurance policy with an insurance company authorized to

transact workers' compensation and occupational disease
P

insurance business in this state. Every employee whose

employer is bound by the Workers' Compensation and

QOccupational Disease Act is subject to and bound by the

compensation-pian—that-has-been-etected policy maintained by

the employer.
(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an

election, the Workers' Compensation and Occupational Disease

Act does not apply to any of the following employments:

(a) household and domestic employment;

-9-
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{b) casual employment as defined in 39-71-116;

{c) employment of a dependent member of an employer's
family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;

(d) employment of sole proprietors or working members
of a partnership, except as provided in subsection (3);

(e) employment of a broker or salesman performing under
a license issued by the board of realty regulation;

() employment of a direct seller engaged in the sale
of consumer products, primarily in the customer's home;

{g) employment €for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

(i) employment with any railroad engaged in interstate
commerce, except that railroad construction work is included
in and subject to the provisions of this chapter;

(j) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the persen is otherwise employed by a school
district;

(k) any person performing services as a newspaper

carrier or free-lance correspondent if the person performing

-10-



- VR S

10
11
12
13
14
15
16
17
18
19
24

21
22
23

24

25

LC 0021/01

the services or a parent or gquardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection "newspaper carrier":

(i) is a person who provides a newspaper with the
gservice of delivering newspapers singly or in bundles; but

(ii} does not include an employee of the paper who,
incidentally to his main duties, carries or delivers papers.

{3) (a) A sole proprietor or a working member of a
partnership whe holds himself out or considers himself an
independent contractor [and wheo 1is not contracting] for
cosmetologist's services or barber's services as defined in
39-51-204(1)(1) must eteet—-to—--pe-—-hound personally and
individually by-——the-provistens-of-compensacion-ptan-No+-k5

7-o#—3 maintain a workers' compensation and occupational

disease insurance policy, but he may apply tc the department

for an exemption from the Workers' Compensation and

Occupational Disease Act for himself.

{b} The application must be made in accordance with the
rules adopted by the department. The department may deny the

application only if it determines that the applicant is not

=
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an independent contractor.

{(c) When an application is approved by the department,
it 1is conclusive as to the status of an independent
contractor and precludes the applicant from obtaining
benefits under this chapter.

{d) When an eiection-of application for an exemption is

approved by the department, the etectisn exemption remains
effective and the independent contractor retains his status
as an independent contractor until he neotifies the
department of any change in his status and provides a
description of his present work status.

(e) 1If the department denies the application for
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision 1in accordance with the procedure
established in 39-51-2403 and 39-51-2404.

{4) (a) A private corporation =shall provide coverage
for its officers and other employees under-the-provisitons—of
compensation——pitan-Nor-iy-2Zy-er-3. However, pursuant te such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of 4 private
corporation may elect not to be bound as an employee under

this chapter by giving a written notice, on a form provided

~12-
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by the department, served-in-the-feollowing-manners:

tiy-——if-—tha—-emplayer—-has--etected--to-be-bound-by-the
proviaions—of-compensation-pran-Nes--i7--by—-detivering--the
nottee--to—-the--board--ef-directors-cf-the-emptoyer—-and-the
deparbments—or

tity~tEf-the-employer—has-etected--to——be-—-bound--by-—-the
provisions-—-of--compenastion-—-ptan-Nos—2-or-3+-by-deitivering
the-notice to the board of directors of the employer, the
department, and the insurer.

{b} If the employer changes ptana--s# insurers, the
officer's previous election is not effective and the officer

shall again serve notice as provided in subsection (4){a) if

he elects not to be bound.

{c) The appointment or election of an employee as an
cfficer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection (4)(a) under oath or affirmation, and
he is subject to the penalties for false swearing under
45-7-202 if he falsifies the notice.

(5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current

provision of compensation insurance. A workplace is any

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0021/01

location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
department, distributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails to post a sign as provided 1in this
subsection is subject to a $50 fine for each citation.”
Section 5. section 39-71-431, MCA, is amended to read:
*39-71-431. Assigned risk plan. {1} Foiitewing-the--date
on--which--the--provisions-of-39-31-23¢~through-39-33-23287
39-3:~-233F7-and-39-F1-2338-are—impiemented-but-no-iater—than
Decampar-31;-19987-the The commissioner of the-department-of
tabor-and-industry-may-order—-the-estabiishmenc-of insurance

shall establish and administer a plan to equitably apportion

among the-stare-fund;-pitan-Nos-37-and private insurersy-pian

Nez-27--the workers' compensation and occupational disease

coverage reguired-by-chis--chapter for employers who are
unable to procure coverage through ordinary methods. In
determining -wheeher—to-order-an—assigned--risk--ptan—-to—-be

estabiished;——the--commissioner--shati-consider-the-effece-a
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pran-wonitd-have-on-tihe-avaitabitity-of-workersli-compensation
insurance-and--the——need--to--provide—-competitive——workerst
compensation--premium--rates-for-empioyers-in-this-seates~If
the-commissioner-orders-the-——estabiishment-—-of-—an--assigned
riak--piany--it--may-net-take-affect-untit-at-teast-6-months
foltowing-the-commissioneris-order-ereating-the-ptans

(2) All pian--Ne<--2 insurers--and--the--—-seate———-fund

insurance companies authorized to transact workeys'

compensation and occupational disease insurance business in

this state shall subscribe to and participate in the an
assigned risk plan.

{3) If an insurer refuses to accept its equitable
apporticonment under the assigned risk plan, the commissioner
ef-~insuranee may suspend or revoke the insure}'s authority

to issue workers' compensation and oc¢cupational disease

insurance policies in this state,

{4) Ff--an--asstgned--risk--ptan--is-estabitrshed-and-in
effecer—the-state-fundr-pian--Nes--3;——ja--net--regquired--to
insure-—any--empioyer—in-this-stace-preduesting-coverager-and
tt-may-refuse-coverage-for-an-emplayery-oxcept-for--a--state
ageneys

t54--Ff--an——asstgned--risk—-pian--is-estabtished-and-in
effeety-—an An employer who is refused ehe workers'

cocmpensation and occupational disease coverage reguired-by

this-chapter-by-the-atate—fund;-pian-Norz-37-and by at least
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two private insurersy--pian--Ne---27-~may must be assigned
coverage by the commissioner under the assigned risk plan
pursuant to the procedure established by the commissicner
for the eguitable apportionment of coverage."

NEW SECTION. Section 6. cContract for administration of
claimg for injuries that occurred before July 1, 1992 —- use
and transfer of existing records. (1) Prior to July 1, 1992,
the commissioner of insurance shall contract with one or
more private insurance or other companies for the
administration and payment of wunpaid c¢laims for workers'
compensation injuries and occupational diseases that
occurred before July 1, 1992, and were covered by insurance
purchased through the state compensation mutual insurance
fund or its predecessor. The initial contracts must provide
that work under the initial contracts will begin on July 1,
1952, but must be negotiated and signed far enough in
advance of that date to allow the contractors sufficient
time to prepare for the work. The state treasurer shall pay
to contractors, out of the accounts created by 39-71-2504
and on warrants authorized by the commissioner, amounts that
the contracts require to be paid to contractors for the cost
of administering and paying claims.

{2} Except as provided in [section 7], each claim must
be administered and paid under the laws in effect on the

date of the injury or disease.
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{3} A company interested in bidding for a contract is
entitled to fully inspect the written, typed, computerized,
and cother public records of the state compensation mutual
insurance fund, including data banks, paper records, and raw
data. All records of the fund are transferred to the
commissioner as of July 1, 1992, to be used by the
commissioner to carry out the provisions of this section,
The c¢ommissioner may, as necessary or desirable, transfer
records or copies of records to contractors.

NEW SECTION. Section 7. Mutually agreeable lump-sum
settlements. A workers' compensation or occupational disease
claimant and a company that has entered into a contract
under [section 6] may, regardless of the lump-sum 1law in
effect on the date of the injury or disease, mutually agree
to a lump-sum settlement of a ciaim. If a mutual agreement
is not reached, the lump-sum law in effect on the date of
the injury or disease applies.

NEW SECTION. Section 8. Dpisposal of existing assets.
(1) The following financial assets must be transferred on
July 1, 1992, to the contract account created by 39-71-2504:

(a) any assets in the fund created by 39-71-502 that
the department o©f 1labor and industry estimates are not
needed on July 1, 1992, to pay claims under Title 39,
chapter 71, part 5, for injuries and diseases that occurred

before July 1, 1992;
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{b) any assets in the fund referred tc in 39-71-902
that the department of labor and industry estimates are not
needed on July 1, 1992, to @pay «claims under Title 39,
chapter 71, part 9, for injuries and diseases that occurred
before July 1, 1992;

{¢) any assets in the account referred to in 39-71-1004
that the department of labor and industry estimates are not
needed on July 1, 1992, to pay expenses under Title 39,
chapter 71, part 10, for injuries and diseases that occurred
before July 1, 1992;

(d) any assets in the fund created by 39-71-2609 that
the board created by 39-71-2604 estimates are not needed on
July 1, 1992, to pay claims fcor injuries and diseases that
occurred before July 1, 1992; and

{e) all financial assets of the state compensation
mutual insurance fund.

{2) Assets held by the department of labor and industry
under Title 39, chapter 71, part 21, must be held in the
amount estimated by the department tc be necessary for the
payment, under 39-71-2108, of claims £for injuries and
diseases that occurred before July 1, 1992. The remaining
assets must be distributed to the employers whose deposits
under part 21 created the assets.

(3) Assets held by the department of labor and industry

under 39-71-2206 and 39-71-2207 that the department of labor

-18-
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and industry estimates are not needed under those sections
on July 1, 1992, to pay claims for injuries and diseases
that occurred before that date must be returned to the
insurers whose deposits under those sections created the

assets.
Section 9. section 39-71-2353, MCA, is amended to read:
"39-71-2353. Use of payroll tax proceeds -— loans.
fPaxes--coitected-—-under—~-39-71-2563--may--be--used--onity-—te
admintster——and--pay-—etaims-—-for—-injuries-—reantting--£from
aecidenta--that--cccurred-before-duty-17-19987-tneciuding-the
coat-ef-repaving-icana-qgiven——under—-this--sestion; IEf the

state--fund commissioner of insurance determines that, for

the next 1 or more vyears folleowing the date of the

determination, the tax revenue collected under 39-71-2503,

together with other funds in the acesumt accounts required
by 35-%1-232%--for--claims-—-for--itnjuries--resuiting——-from
aceidents-that-ocenrred-before-Juiy-1+-1396 39-71-2504, will
be insufficient to-administer-and-pay-those-citaimas for the

payment of ceontracts entered into under [section 6], the

state—fundy—through-+ts-beard-of-gireceorasy comnissioner may
advise the board of investments that additional funding is
necessary- The board of investments may loany-from--reserves
aceumutated-—from-premiums—paid-to-the-state-fund-based-upen

wages-payaple-on-or-afrer-duiy-7-19985 the commissioner the

amounts necessary for payment of ciaims--for---injurtes
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resuntting—-frem-—-accidents-that-oceurred-before-dJuty—-37-1996

the contracts entered into under [section 6}]. The loans must

bear interest at 7 1/2%. Loaned amounts must be deposited in

the contract account created in 39-71-2504."

Section 10. sSection 39-71-2501, MCA, is amended to
read:

"39-71-2501. Definitions. As used in this part, the
following definitions apply:

{l) "“Department" means the department of revenue
provided for in 2-15-1301.

(2) "Employer" has the meaning set forth in 3%-71-117.

(3) "payroll" means the payroll of an employer for each
of the calendar gquarters ending March 31, June 30, September
30, and December 31, for all empioyments covered under
39-71-441.

(4) UState--Fundi--means--the-state-compensation-mutual
insurance-funds ‘

+5% YTax" means the workers' compensation and

occupational disease payrcll tax provided for in 39-71-2503.

t63-~iFax-accounti-means-che-workerst—-compensacten——tax
account-created-by-39-¥1-25645"

Saction 11. Section 39-71-2502, MCA, is amended to
read:

"39-71-2502, Findings and purpeose. (1) Based on current

liabilities and actuarial analysis, an unfunded liability
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presently exists in-the-seate-fund with regard t¢ claims for

injuries resulting from accidents and for diseases that were

covered by insurance policies issued by the former state

compensation mutual insurance fund and its predecessor and

that occurred before July 1, 1990, and it may lincrease.
While legislative action is required to correct the causes
of the unfunded liability, those actions will not provide
sufficient funds to permit the setate-—fund--to--pay-ies

existing-tiabitities—and-ebtigations payment of the unfunded

liability in a timely manner from--premium--and-—investment
income-—avattabte—-to—-tha——state——-fund. Therefore, it is
necessary to provide a source of funding for the unfunded
liability in-addition-to-premium—and-investment-income.

{2) The police power of the state extends to all great

public needs. The state, in_the past and in the exercise of

its police power, has determined that it &s was greatly and
immediately necessary to the public welfare to make workers'

compensation and occupational disease insurance available to

all employers through the state fund as the insurer of last
resort. In making this insurance available, the state €£und
has agencies incurred the unfunded liability described in
subsection {1). The burden of this unfunded liability should
not be borne solely by those employers who have insured with
the state fund agencies because the availability of

insurance to all employers through the state €uné has
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agencies benefited all employers who have had workers'

compensation and occupational disease coverage. Therefore,

all employers who have employments covered by the warkers'

compensation and ocecupational disease laws should share in

the cost of the unfunded liability,

(3) The purpose of this part is to provide a
supplemental source of financing for the unfunded
liability."

Section 12. section 39-71-2503, MCA, is amended to

read:

"39-71-2503. Workers' compensation and occupational

disease payroll tax. (1) {a) (i) There is imposed on each

employer a workers' compensation and occupational disease

payroll tax in an amount egual to 0.28% of the employer's
payroll in the preceding calendar guarter for all
employments covered under 39-71-401, except that 1if an
employer is subject to 15-30-204(2), the tax is an amount

equal to 0.28% of the employer's payroll in the preceding

week .,
(ii) This payroll tax must be used to:

(A} reduce repay loans made to the former state

compensation mutual insurance fund to pay the unfunded

liability t+m-the-state-fund incurred far claims for injuries

resulting from accidents and for diseases that occurred

before July 1, 1%90;

—-22-
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(B) repay lcans made to the commissioner of insurance

under 39-71-2353; and

{C} to pay contracts entered into by the commissioner

under [section 6].

{iii) The department must report pasc and projected
future tax proceeds to the legislature, which shall consider
the report and determine the tax rate necessary for

repayment of loans with interest and for payments to

contractors under [section 6]).

(b) Each employer shall maintain the records the
department requires concerning the employer's payroll. The
records are subject to inspection by the department and its
employees and agents during regular business hours.

(2) All collections of the tax are appropriated to and
must be deposited as received in the tax-acceount accounts

created in 3%-71-2504. The tax is in addition to any other

tax or fee assessed against employers subject to the tax.

{3) (a) On or before the 20th day of May, August,
November, and February, each employer subject to the tax
shall file a return in the form and containing the
information required by the department and, except as
provided 1in subsection (3)(b), pay the amount of tax
required by this section to be paid on the employer's
payroll for the preceding calendar dguarter.

{b) An employer subject to 15-30-204(2) shall remit to
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the department a weekly payment with its weekly withholding
tax payment in the amount required by subsection (1)(a).

(c) A tax payment required by subsection (l1)(a) must be
made with the return filed pursuant to 15-30-204. The
department shall first credit a payment to the liability
under 15-30-202 and credit any remainder to the werkersa+t

compensation——ear account--provided accounts created in

39-71-2504.

(4) An employer's officer or employee with the duty to
collect, account for, and pay to the department the amounts
due under this secticn who willfully fails to pay an amount
is liable to the state for the unpaid amount and any penalty
and interest relating to that amount.

{5) Returns and remittances under subsection (3) and
any information obtained by the department during an audit
are subject to the provisions o©of 15-30-303, but the
department may disclese the information to tne department of
labor and industry under circumstances and conditions that
ensure the continued confidentiality of the information.

(6) The department of labor and industry and-the--state
fund shalls--on-duty-i7-195t7-or-as-soon-after-that-date—-as
possibrer give the department a list of all employers having
coverage under any-pian-administered--or——requiated--by-—the
department--of--ishar-and-industry-and-che-stare—fundr-Afeer

the-trsta-have-been-given-to—the-departments-the——department

-24-
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of--isbor-and-industry-and-the-state-fund-sha*t this chapter
and shall update the iists list weekly. The department of
labor and industry and--the-—-state-fund shall provide the
department with access to their its computer data bases and
paper files and records for the purpose of the department's
administration of the tax imposed by this section.

(7} The provisions of Title 15, chapter 30, not in
conflict with the provisions of this part regarding
administration, remedies, enforcement., collecticons,
hearings, interest, deficiency assessments, credits for
overpayment, statute of limitations, penalties, and
department rulemaking authority apply to the tax, to

employers, and to the department."

Section 13. Secticn 39-71-2504, MCA, is amended to

read:

"39-71-2504. Workers' compensation eax and occupational

disease account -- loan réepayment account =-- contract

account. (1) There 1is a workers' compensation &mx and

occupational disease account in the state special revenue

fund. The workers' compensation eax and occuypational disease

account consists of a eax contract account and a workeesl
eompensatien loan repayment account.

{2} All collections of the taxy and interest and
penalties on the taxy--and--revenue—-—appropriated--te-the

workersl-compensation—tax-account-ander-section-iy-—Chapter
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37--Special--baws--of--June—--198%7y must be deposited in the
wotkersl-compensation-tax-acecountr-Att-such-money—-deposited
in-the-workersl-compensation-tax-account-muac-be-credrted-to
the——-workeral-—compensation loan repayment account to the
extent necessary to pay the principal of and interest due on
workersl-compensation loans issued umder-39-F3-2353 to_  the

commissioner of insurance under 39-71-2353 for the payment

of contracts entered into under [section 6] and loans issued

to the former state compensation mutual insurance fund for

the payment of unfunded 1liabilities. The balance in-the

werkersti-——compensatien—-lean--repayment-—--account of the

collected taxes, interest, and penaltiegs must he eredited to

deposited in the tax contract account within-the-werkerssl

compensation—tax—acceunt—-and. The money in the contract

account is statutorily appropriated, as provided in
17-7-502, to the state—fund commissicner to be used ¢o
reduce-the-unfunded-tiabittty-in-the-state-fund-incurred-for
etaims--for--induries-resutcing-from-accidents-tchat-seeurred

before-~duty-17-1590 for the payment of contracts entered

into under {section 61."

Section 14. section 39-71-317, MCA, is amended to read:
"39-71-317. Eaployer not to terminate worker for filing
claim <«---prefearence------ surisdiceion-over—-dispute. +i¥ An
employer may not use as grounds for terminating a worker the

filing of a claim under this chapter ew-chaprer-732-—of-—this

-26-
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titie.

t24--HWhen--an——injured-worker-its—capable-ocf-returning-to
work-within-2-years-from-the-date—ocf-injury-and-has-received
a-medicat-retemss-to-veturn-to—~worky-—the——worker-—-muse——he
given-—-a--preference--sver-ather—appiicants-far-a-comparabte
pesition-that-becomes-vacant-if-the-pesition——ts--consistent
with———the---werkeris---physicai--~conditton--and--vocationat
abtiteiess

t3}--Phis-preference—appiies-eniy-to-employment-with-the
enployer—for-whom-the-empioyees-was-working-at-the--time——the
injury-cccurreds

t4)r--Fhe--department--and-workerst-compensation-cosure-de
net-have-juriadiction-to-admintster——-ar--resoive——a—-dispuee
under—-—this--sections——Exclusive-—Jurisdietton-—ts—-with-the
districe-conres"”

Section 15. section 39-71-2204, MCA, is amended to
read:

#39-71-2204. Insurer to submit notice of coverage
within thirty days -~ penalty for failure. (1) The insurer
shall, within 30 days after the issuvance of the policy of

workers' compensation and occupational disease insurance,

submit to the department the notice of coverage stating the
effective date of the policy insuring the employer and such
other information as may be reguired by the department.

{2) The department may, in its discreticn, assess a
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penalty of no more than $200 against an insurer which as a
general business practice does not comply with the 30-day
notice requirement as set forth in subsection (1)} of this
section."

Section 16. section 39-73-104, MCA, is amended to read:

"39-73-104. Eligibility requirements for benefits.
Payment shall be made under this chapter to any person who:

{1) has silicosis, as defined in 39-73-101, which
results in his total disability so as to render it
impossible for him to follew continuously any substantially
gainful occupation;

{2) has resided in and been an inhabhitant of the state
of Montana for 10 years or more immediately preceding the
date of the application;

(3) 1is not receiving, with respect to ahy month for
which he would receive a payment under this chapter,

compensation under ®he the Workers' Compensation and

Occupational Disease Act of-Mentanay-as-previded-by-chaptesr
#2-of-this-titter-which that will equal the sum of $200."
Section 17. Section 39-73-107, MCA, is amended to read:
"39-73-107. Amount of payments. Subject to the
provisions of this chapter and the deductions herein
provided, any person who has silicesis, as defined in this
chapter, and who has, subject to the regulations and

standards of the dJepartment of labor and industry, been
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determined by the department to be entitled payment under
this chapter for silicosis shall be granted a payment by the
department of $200 per month, subject to such appropriations
as may from time to time be made. If he is receiving

payments under The the Workers' Compensation and

Occupational Disease Act of-Montanar-as-provided-by--chapter
F2--of-this-titiey-which that are less in the aggregate than
$200, then he is entitled to a payment under this chapter of
the difference between the amount received under ©he the

Workers' Compensation and Occupational Disease Act of

Montanaz-as—provided-by-chapter-32—of-this—trtter and $200
per month. The legislature shall authorize such additional
appropriations as may be necessary to make the increased
monthly payments provided herein."

Section 18. Section 39-73-108, MCA, is amended to read:

"39-73-108. Payment of benefits where person entitled
is ia institution. If any person who is entitled to benefits
under this chapter shall be an inmate in any Montana state
institution, benefits shall not be paid to him but shall be
paid to his beneftetaryr-—-tf---any;-——as---defined———in
19-73-336+237

(l) spouse;

{2) children under the age of 18, in equal amcunts, if

he does not have a spouse;

(3) children 18 years of age and older, in_ equal
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amounts, if he has no spouse or children under the age of

18;

{(4) parents, in equal amounts, if payment is not made

under subsections (1) through (3); or

{(5) brothers and sisters, in equal amounts, if payment

is not made under subsections {1} through (4)."

Section 19. Section 19-12-401, MCA, is amended to read:

“19-12~-401. Eligibility for pension benefits. In order
to qualify for participation in the volunteer firefighters'
pension plan under 19-12-404, a volunteer firefighter must
meet each of the following requirements:

(1) (a) To gualify for full participation, he must have
completed a total of at least 20 years' service as an active
volunteer firefighter and as an active member of a qualified
volunteer fire company.

(b) If a firefighter is prevented from completing at
least 20 years' service by dissclution or discontinuance of
his veolunteer fire company, personal relocation due to
transfer or loss of employment, perscnal disability, or any
other factor beyond his reasonable control, he may qualify
for partial participation if he has completed at least 10
years' service. In that event, he is eligible for only a
proportion of the benefits specified in 19-12-404,
determined by multiplying the benefits by a fraction, the

numerator of which is the number of years of active service
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completed and the denominator of which is 20.

{c) The years of active service are cumulative and need
not be continucus. The service need not be acquired with one
single fire company but may be a total of separate periods
of active service with different fire companies in different
Eire districts.

(d) Effective March 1, 1%65, the annual period of
service far the purpose of this chapter is the fiscal year.
No fractional part of any year may count toward the service
requirement, and to receive credit for any particular year,
a volunteer firefighter must serve with one particular
volunteer fire company throughout that entire fiscal year.

(2) (a) Except as provided in subsection (2){b), he
must have attained the age of 53, but he need not he an
active wvolunteer firefighter or an active member of any
volunteer fire company when he reaches that age.

{b) An active member of a volunteer fire company whose
duty-related injury results in a permanent total disability
as-defrmned-in-39-#+-136 is eligible to receive a partial
pension regardless of his age calculated as follows:

(i} for a member with less than 10 years of service, a
pension calculated as provided in subsection (1)(b) in which
the numerator egquals 10; or

{ii) for a member with 10 years or more of service, a

pension calculated as provided in subsection {(1l)(bj).
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{¢) For purposes of this subsection, "permanent total

disability" means a condition resulting from an injury after

a worker reaches maximum healing, in which a worker is

unable to return to work in the worker's job pool.

(3) During each of the years for which he claims credit
under subsection {1), he must have completed a minimum of 30
hours of Jinstruction in matters pertaining to firefighting
under a program formulated and supervised by the chief or
foreman of his volunteer fire company.

(4) Effective July 1, 1965, no volunteer firefighter
may receive credit for any year of membership in a volunteer
fire company unless, throughout the year:

fa) the company maintained £firefighting eguipment in
serviceable condition of a value of $2,500 or more; and

{b) the company or the fire district served by it was
rated in class 5, 6, 7, 8, 9, or 10 by the board of fire
underwriters for the purpose of fire insurance premium
rates.

(3) He must have ceased to be an active member of any
volunteer fire company, and if he applies for and receives
pension benefits hereunder, he will not thereafter be
eligible to become an active member of any volunteer fire
company . "’

Section 20. section 20-15-403, MCA, is amended to read:

"20-15~403. Applications of other school digtrict
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10
11
12
13
14
15
16
17
18
19
20
21
22

23

24
25

LC 0021/01

provisiona, (1) When the term "school district" appears in
the following sections outside of Title 20, the term
includes community college districts and the provisions of
those sections applicable to school districts apply to
community college districts: 2-9-101, 2-9-111, 2-9-316,
2-16-114, 2-16-602, 2-16-614, 2-1B8-703, 7-3-1101, 7-6-2604,
7-6-2801, 7-7-123, 7-8-2214, 7-8-2216, 7-11-103, 7-12-4106.
7-13-110, 7-13-210, 7-15-4206, 10-1-703, 15-1~-101, 15-6-204,
15-16-101, 15-16~601, 15-55-106, 15-70-301, 15-70-322,
17=-5=-101, 17-5-202, 1i7-6-103, 17-6-204, 17-6-213, 17-7-201,
18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-404,
18-2-432, 18-5-205, 19-1-102, 19-1-B11, 22-1-309, 25-1-402,
27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103,
39-31-304, 39-F3%-%36 39-71-117, 395-7?:-23067--39-71-22067
40-6--237, 41-3-1132, 49-3-101, 49-3-102, 53-20~-304,
77-3-321, 82-10-201, B2-10-202, 82-10-203, 85-7-2158, and
90-6-208 and Rules 4D{2}(g} and 15(c), M.R.Civ.P., as
amended.

(2) When the term "school district" appears in a
section ocutside of Title 20 but the section is not listed in
subsection (1), the school district provision does not apply

to a community college district."
Section 21. Section 31-2-106, MCA, is amended to read:

"31-2-106. Exempt property -— bankruptcy proceeding. No

individual may exempt from the property of the estate in any
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bankruptcy proceeding the property specified in 11 U.Ss.C.
522(d). An individual may exempt from the property of the
estate in any bankruptcy proceeding:

(1) that property exempt from execution of judgment as
provided in 19-3-105, 19-4-706, 19-5-704, 19-6-705,
19-7-705, 19-8-805, 19-9-1006, 19-10-504, 19-11-612,
19-13-1004, 1%-21-212, Title 25, chapter 13, part 6,
33-7-511, 33-15-512 through 33-15-514, 35-10-502,
39-51-3105, 33%-F%-F437 39-73-110, 53-2-607, 53-9-129, Title
70, chapter 32, and 80-2-245;

(2} the individual's right to receive unemployment
compensation and unemployment benefits; and

{3) the individual's right to receive benefits from or
interest in a private or governmental retirement, pension,
stock bonus, profit-sharing, annuity, or similar plan or
contract on account of illness, disability, death, age, or
length of service, excluding that portion of contributions
made by the individual within 1 year before the filing of
the petition in bankruptcy which exceeds 15% of the
individual's gross income for that l-year period, unless:

{a} the plan or contract was established by or under
the auspices of an insider that employed the individual at
the time the individual's rights under the plan or contract

argse;

{b) the benefit is paid on account of age or length of
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service; and

{c) the plan or contract does not qualify under section
401(a), 403{a}, 403(b), 408, or 409 of the Internal Revenue
Code of 1954 {26 U.S.C. 401(a), 403(b), 408, or 40¢%)."

Section 22. section 37-12-201, MCA, is amended to read:

"37-12-201. Organization of board —-- meetings -~ powers
and duties. (1) The board shall elect annually a president,
vice-president, and secretary-treasurer from its membership.

(2) The board shall hold a regular nmeeting each year at
Helena and shall hold special meetings at times and places
as a majority of the board designates. A majority of the
board constitutes a guorum.

{3} The board shall:

{a) administer oaths, take affidavits, summon
witnesses, and take testimony as to matters coming within
the scope of the board;

{b) adopt a seal which shall be affixed to licenses
issued;

(¢} make a schedule of minimum educaticnal
requirements, which are without prejudice, partiality, or
discrimination, as to the different schools of chiropractic:

(d) adopt rules necessary for the implementation,
administration, continuation, and enforcement of this
chapter. The rules must address but are not limited to

license applications, form and display of license, license

~36-
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examination format, criteria for and grading of
examinations, and disciplinary standards for licensees;

(e) investigate complaints;

() make determinations of the qualifications of
applicants under this chapter;

(g) administer the examination for licensure under this
chapter:

{h) establish and collect fees, fines, and charges as
provided in this chapter; and

{i) issue, suspend, or revoke licenses under the
conditicns prescribed in thls chapters-and

t+33——certify-that-a-chirepractor-who-meets—the—-standards
ehat--the-—board-by-rule-adepts-is—a—-quatified-evatuator—£for
purpeses-of-39-71-711.

(4) The department shall keep a record of the
proceedings of the board, which shall at all times be open
to public inspection.”

Section 23. Section 39-51-201, MCA, is amended to read:

"39-51-201, General definitions. As used in this
chapter, unless the context clearly reguires otherwise, the
following definitions apply:

{1) "Annual payroll" means the total amount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

(2) “Base period” means the first four of the last five
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completed calendar guarters immediately preceding the first
day of an individual's benefit year. However, in the case of
a combined-wage c¢laim pursuant to the arrangement approved
by the secretary of labor of the United States, the base
period shall be that applicable under the unemployment law
of the paying state. For an individual who fails to meet
the qualifications of 39-51-2105 or a similar statute of
another state due to a temporary total disability as—defined
in-39-73-116-or-a-asimiltar-statute-cf-another—-atate——or——the

United-States as defined by department rule, the base period

means the first four quarters of the last five guarters
preceding the disability if a claim for unemployment
benefits is filed within 24 months of the date on which the
individual's disability was incurred.

(3) "Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to the
individual's unemployment.

{4) “Benefit wyear", with respect to any individual,
means the S2-consecutive-week period beginning with the
first day of the calendar week in which such individual
files a valid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new wvalid claim would
result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may

not be established until the expiration of the current

-37-
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benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the period
applicable under the unemployment law of the paying state,

(5) "Board" means the board of labor appeals provided
for in Title 2, chapter 15, part 17.

{6) “Calendar quarter" means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31l.

(7) “Contributions" means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

{8) "Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(9) “Employing unit” means any individual or
organization, including the state govermment, any of its
subdivisions or

poelitical instrumentalities, any

partnership, association, trust, estate, joint-stock
company, insurance company, Or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the 1legal representative of a
deceased person which has or had in its employ one or more
individuals performing services for it within this state,

except as provided under subsections (8) and (9) of

39-51-203. All individuals performing services within this
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state for any employing unit which maintains two or mare
separate establishments within this state are considered to
be employed by a single employing unit for all the purposes
of this chapter. Each individual employed to perform or
assist in performing the work of any agent or employee of an
employing unit is deemed to be employed by such employing
unit for the purposes of this chapter, whether such
individual was hired or paid directly by such employing unit
or by such agent or employee, provided the employing unit
has actual or constructive knowledge of the work.

(10) "Employment office™ means a free public employment
office or branch thereocf operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

(11) "Fund"® means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required to be paid
and from which all benefits provided wunder this chapter
shall be paid.

{12) “Gross misconduct” means a criminal act, other than
a violation of a motor vehicle traffic law, for which an

individual has been convicted in a criminal court or has
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admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or the employer.

{13) "Hospital" means an institution which has been
licensed, certified, or approved by the state as a hospital.

{14) "Independent contractor" means an iandividual who
renders service in the course of an occupation and:

{a) has been and will continue to be free from control
or direction over the performance of the services, both
under his contract and in fact; and

(b} is engaged in an independently established trade,
occupation, profession, or business.

(15) (a) "Institution of higher education", for the
purposes of this part, means an educaticnal institution
which:

(i) admits as regular students only individuals bhaving
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

(ii) is legally authorized in this state to provide a
program of education beyond high school;

(iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a

program of training to prepare students for gainful
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employment in a recognized occupatien; and

(iv) is a public or other nonprofit institution.

(b) Notwithstanding any of the Fforegoing provisions of
this subsection, all colleges and universities in this state
are institutions of higher education for purposes of this
part.

{16} "State" includes, in addition to the states of the
United States of america, the District of Columbia, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

(17) "Unemployment insurance administration fund" means
the unemployment insurance administration fund established
by this chapter from which administrative expenses under
this chapter shall be paid.

{18) {a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reascnable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b} The term "wages" does not include:

(i} the amount of any payment made by the employer, if
the payment was made under a plan established for the

employees in general or for a specific class or classes of

-41-
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employees, to or on behalf of the employee for:

{A) retirement;

{B) sickness or accident disability, but in the case of
payments made by an employer directly to an employee, only
those payments made under a workers' compensation law are
excluded from "wages";

(C) medical and hospitalization expenses in connection
with sickness or accident disability; or

{D) death:

{ii) remuneration paid by any county welfare office from
public assistance funds for services performed at the
direction and request of such county welfare office.

(19) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

{20) An individual's “weekly benefit amcunt" means the
amount of benefits the individual would be entitled to
receive for 1 week of total unemployment.”

Section 24. sSection 50-16-527, MCA, is amended to read:

"S50-16-527. Patient authorization -- retention --
effective period — exception. (1) A health care provider
shall retain each authorization or revocation in conjunction
with any health care information from which disclosures are
made.

(2) Except for authorizations to provide information to

third-party health care payors, an authorization may not
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permit the release of health care informaticon relating to
health care that the patient receives more than 6 months
after the authorization was signed.

{3) An authcorization in effect on October 1, 1987,
remains valid for 30 months after October 1, 1987, unless an
earlier date is specified or it is revoked under 50-16-528,
Health care information disclosed under such an
authorization 1is otherwise subject to this part. An
authorization written after October 1, 1987, becomes invalid
after the expiration date contained in the authorization,
which may not exceed 30 months. If the authorization does
not contain an expiration date, it expires 6 months after it
is signed.

(4) Notwithstanding subsections (2) and {(3), a signed
¢laim for workers' compensation or occupational disease
beneflts authorizes disclosure to the workers' compensation

and occupational disease insurery-as-defined-—in--39-7%-136;

by the health care provider. The disclosure authorized by
this subsection relates only to information concerning the
claimant's condition. This authorization is effective only
as long as the claimant is claiming benefits.”
Section 25. section 50-71-325, MCA, is amended to read:
"50-71-325%. Department authorized to prohibit further
use of equipment constituting violation. (1} The department,

upon finding any violaticn of any duly adopted safety code,

-43-
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order, or rule inveolving failure to install or maintain any
safety appliance, device, or safeguard required by such
safety order, code, or rule, may prohibit the further use of
the machine, equipment, or apparatus constituting such
vielation and, when such use 1s prohibited, shall post
notice in an appropriate place in plain view of any person
likely to use the same calling attention to the unsafe
condition, defect, or lack of safegquard and the fact that
the further use thereof is prohibited.

(2) The notice required by subsection (1) of this
section shall not be removed until the required safety
appliance, device, or safegquard complies with the
requirement of the safety order or safety code.

{3) Every person who, zafter the notice required by
subsection (1) of this section is posted as provided in that
subsection, wuses or operates any place of employment,
machine, device, apparatus, or equipment referred to in
subsection (1) of this section before it is made safe and
the required safeguards or safety appliances or devices are
provided or who defaces or destroys or removes any notice
required by subsection (1) of this section without the
authority of the department er-who-faiis-er-refuses—to-£ile
a-report-ef-accident-as-required-by-39-71-383¢3¥+ is guilty
of a misdemeanor and, in addition to the punishment provided

for misdemeanors, is subject to a ¢ivil penalty in an amount

-44-
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of not more than $1,000. This civil penalty may be imposed

and collected by the department in an action brought in the

name of

resides or

collected

under

the state in

in which he

this

the county

employs

subsecticn

workers.

shall be

in which the employer

department's state special revenue account.

(4) Any person aggrieved by an order

use of the

machine,

equipment,

employment as provided for in this

apparacus,

section may

Any

penalty

paid into the

prohibiting the

place of

request a

hearing before the department within 20 days after enkry of

such order. The department shall

revoke the

relative

apply."

NEW SECTION.

39-71-102,
39-71-201,
39-71-208,
39-71-224,
39-71-307,
39-71-4405,
39-71-411,
39-71-421,
3%-71-501,

39-7L-506,

order,

entry of

39-71-103,
39-71-202,
39-71-209,
39-71-301,
39-71-308,
39-71-406,
39-71-412,
39-71-426,
39-71-502,

39-71-507,

Section 26.

and all procedures of

orders,

39-71-105,
39-71-204,
39-71-221,
39-71-302,
39-71-316,
39-71-407,
39-71-413,
39-71-427,
39-71-503,

39-71-508,

-45-

then

affirm,

39-71-119,
39-71-205,
39-71-222,
39-71-303,
39-71-402,
39-71-408,
39-71-414.,
39-71-42:8,
39-71-504,

39-71-509,

this

modify, or

chapter

rehearing, and appeal shall

Repealer. Sections 2-15-1014,

39-71-123,
39-71-206,
39-71-223,
19-71-306,
39-71-403,
39-71-409,
39-71-415,
39-71-4134,
319-71-505,

39-71-510,
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39-71-511,
39-71-519,
39-71-605,
319-71-610,
19-71-701,
19-71-710,
29-71-724,
39-71-739,
39-71-744,
39-71-805,
39-71-810,
39-71-902,
39-71-907,
39-71-912,
39-71-1012,
39-71-1017,
39-71-1025,
39-71-2101,
39-71-2106,
39-71-2202,
39-71-2311,
39-71-2316,
39-71-2321,
39-71~2336,

39-71-2351,

39-71-515,
39-71-601,
39-71-606,
39-7i-611,
39-71-702,
39-71-711,
39-71-725,
39-71-740,
39-71-801,
39-71-806,
39-71-811,
33-71-903,
33-71-908,
39-71-913,
39-71-1013,
39-71-1018,
39-71-1026,
39-71-2102,
39-71-2107,
39-71-2203,
39-71-2312,
39-71-2317,
Ig-71-2322,
39-71-2337,

39-71-2352,

39-71-516,
39-71-602,
19-71-607,
39-71-612,
39-71-703,
39-71-721,
39-71-726,
39-71-741,
39-71-802,
39-71-807,
39-71-812,
39-71-904,
39-71-909,
39-71-10013,
39-71-1014,
39-71-1019,
13-71-1031,
39-71-2103,
39-71-2108,
39-71-2205,
39-71-2313,
39-71-2318,
39-71-2323,
39-71-2338,

39-71-2361,

-46-

39-71-517,
39-71-603,
39-71-608,
39-71-613,
39-71-704,
39-71-722,
39-71-738,
39-71-742,
39-71-803,
39-71-808,
39-71-813,
39-71-905,
39-71-910,

39-71-1004,

39-71-1¢15,

39-71-1023,

39-71-1032,

19-71-2104,

39-71-2109,

35-71-2206,

39-71-2314,

39-71-2319,

39-71-2325,

39-71-2339,

39-71-2401,

LC ¢021/01

39-71-518,
19-71-604,
39-71-609,
39-71-614,
39-71-708,
19-71-723,
39-71-737,
39-71-743,
39-71-804,
39-71-809,
39-71-901,
39-71-906,
39-71-911,

39-71-1011,

39-71-1016,

39-71-1024,

39-71-1033,

3g-71-2105,

39-71-2201,

39-71-2207,

39-71-2315,

39-71-2320,

39-71-2327,

39-71-2340,

39-71-2406,
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39-71-2407,
39~-71-2601,
39-71-2610,
39-71-2618,
39~71-2903,
36-71-2910,
39-72-104,
39-72-206,
39-72-305,
39-72-404,
39-72-602,
39-72-609,
39-72-701,

39-72-707,

39-71-2408,
39-71-2602,
39-71-2611,
39-71-2619,
39-71-2904,
39-71-2514,
39-72-201,
39-72-301,
39-72-310,
39-72-405,
39-72-605,
39-72-610,
35-72-703,
39-72~-708,

39-71-2409, 39-71-2410,
39-71-2603, 39-71-2604,
39-71-2615, 39-71-2616,
39-71-2620, 39-71-29D1,
39-71-2905, 39-71-2907,
39-72-101, 39-72-1i02,
39-72-202, 39-72-2013,
39-72-302, 39-72-303,
39-72-401, 39-72-402,
39-72-408, 39-72-~509,
39-72-606, 35-72-607,
39-72-611, 39-72-612,

39-72-704, 39-72-765,

39-72-709, 30-72-711, 39-

39-72-714, MCA, are repealed.

NEW SECTION.

[Sections 6 and 7]

Section 27.

are

Codification

intended to be

LC 2021,701

39-71-2411,
39-71-2609,
39-71-2817,
39-71-2%02,
39-71-2909,
39-72-103,
39-72-204,
39-72~304,
36-72-413,
39-72-601,
39-72-608,
39-72-613,
39-72-706,

72-712, and

instruction.

codified as an

integral part of Title 39, chapter 71, and the provisions of

Title 39, chapter 71, apply to [sections 6 and 7].

NEW SECTION.
instruction.
occurs in the

enacted by the 52nd legislature,

change the

Whenever

Montana

term to "Workers'

Disease Act".

Section 28. code

commissioner

the term "Workers' Compensation Act"

Code Annotated or in

_47-

legislation

the code commissioner shall

Compensation and Occupational

m N A W

LC 0021/01

NEW SECTION. Section 29. Effective dates. (1)

[Sections &, 26 through 28, and this section) are effective
on passage and approval.
(2) [Section 5) is effective on

passage and approval

for purposes of creating the assigned risk plan and is
effective July 1, 1992, For all other purposes.

{3} [Sections 1 through 4 and 7 through 25] are
effective July 1, 1992.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0365, ags introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act abolishing the State Compensation Mutual Insurance Fund; providing for administration and payment of existing claims
by one or more private companies under contracts with the Commissioner of Insurance; providing for loans to the Commissioner
of Insurance to service the contracts; providing for mutually agreeable lump-sum settlements; providing that all employers
must insure with a private company; providing that the scope and coverage of the insurance is at the employer's discretion;
amending existing statutes; repealing existing statutes; and providing effective dates."

ASSUMPTIONS:

State Compensation Mutual Insurance Fund:

1. The effective date of the proposed legislation pertaining to the dissolution of the State Fund is upon passage and
approval of the bill by the Governor. May 15, 1991, is the estimated approval date.

2. State Fund employees would be terminated on May 15, 1991. Terminated employees are entitled to payments for accrued
vacation leave and 25% of accrued sick leave. These accrued costs were valued at $349,083 on June 30, 1990, and would
be a FY91 expenditure.

3. Since the State Fund would be abolished prior tc the 1993 biennium, all budget costs would be eliminated. Benefits and
claims would be paid through the Insurance Commissioner. The fund transfers indicated on the fiscal note are for the
Department of Social and Rehabilitation Services, Department of Labor and Industries, Department of Justice and the debt
gservice on the Workers’ Compensation Building.

Department of Labor and Industries:

4. The workers' compensation panels in the Job Service Division will be eliminated.

5. The proposed legislation would abolish the hearings activity currently performed by the department.

6. The proposed legislation would abolish the Workers’® Compensation Court. District court
currently provided by the Workers’ Compensation Court.

7. Cases and claims established prior to the July 1, 1992, effective date of this proposed legislation must be treated by
the law in effect at the time established. "Prior law" cases would continue to require administrative and other
management services from the department.

8. The department will continue to manage the subsequent injury fund, the uninsured employers fund, depcsits for plan I and
plan II carriers, and pay claims incurred prior to July 1, 1992. The department would not offer insurance. In
accordance with state laws, the department would regulate various components of workers’ compensation insurance.

would perform the functions

{continued on next page)
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Department of Labor and Industries: (continued):

9.

10.

State
11.

12.

13.

14.

15.

The department will continue to administer the mandatory safety programs. These safety programs include
occupational safety, safety in mines other than coal mines, safety in coal mines, boilers and steam engines,
hoisting engines, and construction blasting. The repeal of section 39-71-201 removes the current funding source
for administering these safety programs. '

The proposed legislation abolishes the existing funding mechanism for workers’ compensation insurance funding. A
new funding mechanism for the various regulatory and safety functions of the department was not identified.
Functions and activities which require continued funding would become the responsibility of the general fund.
Auditor:

The administration of State Fund claims in Section 6 contemplates an annual service fee paid to the private
insurer rather than the discounted cost of future claims resulting from a bulk reinsurance assumption by the
private insurer.

The annual cost of the administration of claims run-off and the interest costs are not included in this fiscal
nete due to the difficulty of estimating a probable impact.

Through a competitive bidding process, one private insurance carrier will administer accrued State Fund claims.
The State Auditor will need 2.00 FTE administrative assistants (grade 12/step 2) to administer the assigned risk
pool and monitor the contract with the private insurer which services the assigned risk plan and to monitor the
contract with the private insurance carrier which services accrued State Fund claims.

The department will need $25,000 during the 1993 biennium in contracted services to transfer the State Fund
records to a private insurer, and $25,000 each fiscal year for a gqualified CPA to audit claims paid by the
private insurer.

FI1SCAL IMPACT:

see next page
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State Fund:
Expenditures:
FTE
Personal Services
Operating Expenses
Equipment
Benefits & Claims
Transfers
Total
Funding:
State Special Revenue
Proprietary Fund
Total

Revenues:
Premiums

Dept. Labor & Industry:

Expenditures:

FTE

Personal Services

Operating Costs

Equipment

Benefits and Claims
Total

Funding:

General Fund

State Special

Federal Special

Proprietary Fund
Total

Revenues:
Wkrs’ Comp Assessment (02)

(continuved on next page)

FY 92 7 FY 93
Current Law Proposed Law Difference Current Law Proposed Law Difference
216.9 0 {216.9) 215.9 4] {215.9)
5,536,182 0 (5,536,182) 5,506,944 0 {5,506,944)
3,802,378 0 (3,802,378} 3,748,677 0 {3,748,677)
188,893 0 (188,893) 127,138 0 {127,138)
110,953,000 0 (110,953,000) iie, 060,000 0 (118,060,000)
2,941,701 0 (2,941,701} 2,959,054 0 {2,959,054)
123,422,154 ¢ (123,422,154) 130,401,813 0 (130,401,813)
26,570 0 (26,570) 0 0 0
123,395,584 0 (123,395,584) 130,401,813 0 (130,401,813)
123,422,154 0 (123,422,154) 130,401,813 0 (130,401,813)
123,395,584 0 (123,395,584) 130,401,813 0 (130,401,813)

FY 92 FY 93
Current Law Preoposed Law Difference Current Law Proposed Law Difference
466,10 456.40 (9.70) 466.10 456.40 {(9.70)
12,857,530 12,776,556 (80,974) 12,844,883 12,762,568 (82,315)
5,401,572 5,348,320 (53,252) 5,346,164 5,291,415 {54,749)
199,269 192,042 (7,227) 212,559 205,284 (7,275)
423,224 423,224 4] 394,028 394,028 4]
18,881,595 18,740,142 (141,453) 18,797,634 18,653,294 {144, 340)
423,224 3,520,341 3,097,117 394,028 3,479,661 3,085,633
3,238,570 o} (3,238,570) 3,233,731 3,758 (3,229,973)
15,080,282 15,080,282 4] 15,030,343 15,030,343 0
139,519 139,519 Q 139,532 139,532 0
18,881,595 18,740,142 (141,453) 18}797,634 18,011,347 (144, 340)
3,238,570 0 {3,238,570) 3,229,973 (4] {3,229,973)
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FISCAL IMPACT: (continued)

State Auditor: FY 52

Expenditures: Current Law Proposed Law Difference

FTE 0.00 2.00 2.00

Perscnal Services 0 49,550 49,550

Operating Costs 0 47,500 47,500

Equipment (4] &,000 6,000
Total 0 103,050 103,050

Punding:

General Fund Q 103,050 103,050

General Fund Impact:

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES:

The proposed legislation would abolish the Workers® Compensation Court.
would appear in district courts.

the disputes.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
Elimination of fine and penalty revenues for the uninsured program will result in injured employees of uninsured

employers having no means of recovering damages for their injuries.

disbanded by 1995 due to lack of available funding.

(3,200,167)

FY 93
Current Law Proposgsed Law Difference
0.00 2.00 2.00
0 49,550 49,550
(4] 47,500 47,500
0 0 0
0 97,050 97,050
4] 183,050 103,050
(3,188,683)

Disputes related toc workers’ compensation
District court caselcads would increase aleng with the related costs to adjudicate

The workers’' compensation uninsured fund would be

Dispute Resclution Bureau functions would gradually be phased out as "prior law" claims were resolved; such cases

historically take between five and twenty years for resolution.
Bureau would not be replaced over time.
services of certain employees would nc longer bhe needed.

Many of the 22.00 FTE in the Dispute Resolutiocn
Certain components of the Standards Bureau would also be eliminated and the
Due to workload increases created by the abolishment of the

State Fund, the increase of 3.70 FTE in the Employment Relations Division would likely remain over the long term.

TECHNICAL NOTES:

1. Elimination of the workers’ compensation assessment provided in 3%-71-201 and 39-71-902, MCA, would shift the
funding for the workers’ compensation regulatory, safety, subsequent injury and judicial functions for all insurers

to the general fund.

eliminated through the continuation of the workers’ compensation assessments.
2. No exclusive remedy is allowed by this legislation; therefore, employers could be sued by their employees.
3. While workers’ compensation coverage is mandatory, the proposed legislation c¢ontains no provision for enforcement
compensation coverage.
4. Contested case hearings would go directly to district court and bypass the current process of mediation, hearings
and the Workers’' Compensation Court.

or definition of workers’

in turn,

Elimination of workers’ compensation assessments also impacts the vocational rehabilitation
funding that goea to the Department of Social and Rehabilitation Services which,
federal funds ({reference 39-71-1004, MCA).

uses the funds to match
The entire general fund impact in the Department of Labor would be

$0 3%





