SENATE BILL NO. 333
INTRODUCED BY GAGE
BY REQUEST OF THE DEPARTMENT OF REVENUE
IN THE SENATE

FEBRUARY 8, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON TAXATION.

FIRST READING.

FEBRUARY 15, 1991 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADOPTED.

FEBRUARY 16, 1991 PRINTING REPORT.
SECOND READING, DO PASS.
FEBRUARY 18, 1991 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 49; NOES, 0.

TRANSMITTED TO HOUSE.
IN THE HOUSE

MARCH 4, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON TAXATION.

FIRST READING.

APRIL 8, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

APRIL 11, 1991 ‘ SECOND READING, CONCURRED IN,

APRIL 12, 1991 THIRD READING, CONCURRED IN.

AYES, 94; NOES, 1.
RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE
APRIL 12, 1991 RECEIVED FROM HOUSE.

APRIL 17, 1991 SECOND READING, AMENDMENTS NOT
CONCURRED IN.
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ON MOTION, CONFERENCE COMMITTEE
REQUESTED.

CONFERENCE CCMMITTEE REPORTED.

THE HCUSE
ON MOTICN, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.
THE SENATE
ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.
ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.
THE HOUSE
ON MOTION, CONI'ERENCE COMMITTEE
DISSOLVED.
ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.
THE SENATE
FREE CONFERENCE COMMITTEE REPORTED.
SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.
THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.
THE HOUSE
FREE CONFERENCE COMMITTEE
REPORT ADOPTED.
THE SENATE

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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BILL NO. 53 5

INTRODUCED BY

BY REQURST OF THE DEPARTMENT OF REVENUE
A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A
MONTANA SHAREHOLDER OF A CORFPORATION THAT IS NOT
INCORPORATED IN MONTAMA AND HAS NOT ELECTED TC BE TAXED BS A
MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME
INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF
& CORPORATION TEAT IS INCORPORATED IN MONTANA AND HAS NOT
ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION;
REQUIRING THAT A CORPORATION THAT ELECTS TO USE THE
SUBCHAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPDOSES
USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR
MONTANA PURPOSES; AMENDING SECTIONS 15-30-111, 15-30-117,
15-30-126, 15-30-136, 15-30-161, 15-31-201, 15-31-202,
15-31-204, AND 90-8-202, MCA; REPEALING SECTION 15-31-208,
MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY

DATE, "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 15-30-111, MCA, is amended to read:
"15-30-111. Adjusted gross income. {1) Adjusted gross

income shall be the taxpayer's federal income tax adjusted

gross income as defined in section 62 of the Internal
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Revenue Code of 1954 or as that section may be labeled or
amended and in addition shall include the following:

(a) interest received on obligations of another state
or territory or county, municipality, district, or other
political subdivisicn thereof;

{b) refunds received of federal income tax, to the
extent the deducticn of such tax resulted in a reduction of
Montana income tax liability;

{c} that porticen of a shareholder's income under
subchapter §. of Chapter @1 9f tne Internal Revenue Code of
1954, that has been reduced by any federal taxes paid by the
subchapter S. corporaticn on the income; and

{d) depreciation or amortization taken on a title plant
as defined in 33-25-105(15).

(2} MNotwithstanding the provisions of the federal
Internal Revenue Code of 1954, as labeled or amended,
adjusted gross income does not include the following which
are exewpt from taxation under this chapter:

{(a) all interest income from obligations of the United
States government, the state of Montana, county.,
municipality, district, or other political subdivision
thereof;

{b) interest income earned by a taxpayer age 65 or
clder in a taxable year up to and including $800 for a
taxpayer filing a separate return and $1,600 for each joint
INT%;DUC%D BILL
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return;

(c) all benefits, not in excess of $3,600, received:

{i) wunder the Federal Employees' Retirement Act;

{ii) under the public employee retirement laws of a
state other than Montana; or

{iii) as an annuity, pension, or endowment under any
private or corporate retirement plan or system;

(d) all benefits paid under the teachers’' retirement
law which are specified as exempt from taxation by 19-4-706;

(e) all benefits paid under The Public Employees'
Retirement System Act which are specified as exempt from
taxation by 19-3-105;

(£} all benefits paid under the highway patrol
retirement law which are specified as exempt from taxation
by 1%-6-70%;

(g) all Montana income tax refunds or credits thereof;

(h) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firefighters, their
surviving spouses and crphans or specified as exempt from
taxation by 19-13-1003;

(i) all benefits paid under the wmunicipal police
officers' retirement system that are specified as exempt
from taxation by 19-9-1005;

(j) gain required to be recognized by a liguidating

corporation under 15-31-113(1)(aj{ii);

_3_
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(k) all tips covered by section 3402(k) of the Internal
Revenue Code of 1954, as amended and applicable on January
1, 1983, received by persons for services rendered by them
to patrons of premises licensed to provide food, beverage,
or lodging:

{1) all benefits raceived under the workers'
compensation laws;

{m} all health insurance premiums paid by an employer
for an employee if attributed as income to the emplayee
under federal law:

{n) all benefits paid under an optional retirement
program that are specified as exempt from taxation by
19-21-212; and

(o) all wmoney received because of a settlement
agreement or judgment in a lawsuit brought against a
manufacturer or distributor of "agent orange" for damages
resulting from exposure to "agent orange".

f33--In-the-case—of-a-sharehsider-of-a-corparatiton—-with
respect--to-which-the-etection-provided-for-under-subchapter
Sr-pf-the-Internali-Revenue-Code-of-19547;-as—amendeds-~1a-—in
effect——but-~with-respect-to-which-the-etection-provided-feor
uwnder-15-33-262r-as—amendedr——ts--not-—in--effecty-—adjusted
qrass——tracome-dees-not-rnctnde—any-part-of-the-corparationtsa

gadiarribucad-tarxable-incomer-—nee--operating--tasar--capitat

gaina--sr—-other--gatnsy--profitar--or-toases-required-to-be
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inetuded-in-the-shareholderis-federat--income——tax—-adjusted
gross——income-—-by-reason-of-the-slsction-under-subchapter-S<
Hewever7——-tha--sharsaholderis--adjusted--gross——inc¢eme——shait
ineclude-actuai-diseributrons-from-—the--corporation--to-—the
sxtent~-they--wouitd-—be--treated-as-tarxabhte-dividenda-itf-the
subchapter-Sc-etection-ware-noc-in-effeces

t4¥(3) A shareholder of a DISC that is exempt from the
corporation 1license tax under 15-31-102{1)(l) shall include
in his adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law (section
995, Internal Revenue Code) for all pericds for which the
DISC election is effective.

£5¥(4) A taxpayer who, in determining federal adjusted
gross income, has reduced his business deductions by an
amount for wages and salaries for which a federal tax credit
was elected under section 448 of the Internal Revenue Code
of 1954 or as that section may be labeled or amended is
allowed to deduct the amount of the wages and salaries paid
regardless of the credit taken. The deduction must be made
in the year the wages and salaries were used to compute the
credit. In the case of a partnership or small business
corporation, the deduction must be made to determine the
amount of income or loss of the partnership or small
business corporation.

t6%{5) Married taxpayers filing a joint federal return
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who must include part of their social security benefits or
part of their tier 1 railroad retirement benefits in federal
adjusted gross income may split the federal base used in
calculation of federal taxable social security benefits or
federal taxable ctier 1 railroad retirement benefits when
they file separate Montana income tax returns. The federal
base must be split equally on the Montana return.

t#4({6) A taxpayer receiving retirement disability
benefits who has not attained age 65 by the end of the
taxable year and who has retired as permanently and totally
disabled may exclude from adjusted gross income up to $100
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
couple deduction exceeds 515,000, the excess reduces the
exclusion by an equal amount. This limitation affects the
amount of exclusion, but not the taxpaver's eligibility for
the exclusion. If eligible, married individuals shall apply
the exclusion separately, but the 1limitation Eor income
exceeding $15,000 is determined with respect to the spouses
on their combined adjusted gross income. For the purpose of
this subsection, permanently and totally disabled means
unable to engage in any substantial gainful activity by

reason ot any medically determined physical or mental

-6-
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impairment lasting or expected tc last at least 12 months.

t8¥(7) A person receiving benefits described in
subsections (2){d) through {(2)(E), {2)(h), or (2)(1) may not
exclude benefits described in subsection {2){c) from
adjusted gross income unless the benefits received under
subsections (2)(d) through {2)(£), (2){(h), or ({2)(i} are
less than $3,600, in which case the person may combine
benefits to exclude up to a total of $3,600 from adjusted
gross income. {Subsection (2)(k) terminates on occurrence cof
contingency--sec. 3, Ch. 634, L. 1983.)"

Section 2. Ssection 15-30-117, MCA, is amended to read:

"15-30-117. Net operating loss -— computation. {l1) A
net operating loss must be determined in accordance with
section 172 of the Internal Revenue Code of 1954 or as that
section may be labeled or amended and in accordance with the
following:

(a) Additions to loss include:

(i) that portion of the federal income tax and motor
vehicle tax allowed as a deduction under 15-30-121 or
15-30-131 which is attributable to income from a trade or
business; and

(ii) wages and salaries allowed as a business deduction
under 15-30-111¢5%(4).-

{b) Reductions in the loss include:

(i) interest received on obligaticons of ancther
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or territory or of a county, municipality, district, or
political subdivision thereof allowed as nonbusiness income
under 15-30-111(1)(a);

(ii) federal 1income tax refunds required to be reported
under 15-30-111 and 15-30-131 as business income;

{(iii) state income tax; and

(iv) any other nonbusiness deductions allowed under
15-30-121 in excess of nonbusiness income.

(2) MNotwithstanding the provisions of section 172 of
the Internal Revenue Code of 1954 or as that section may be
labeled or amended, a net operating loss does not include:

(a) 1income defined as exempt from state taxation under
15-30-1311(2): cor

{b) a zero bracket deduction provided for under section
63 of the Internal Revenue Code of 1954 or as that section

may be labeled or amended.”
Section 3. Secticn 15-30~126, MCA, is amended to read:
"15-30-126. Small business corporation -- deduction for
donation of computer equipment to schoels. A small business
corporation eleettng--te--be-—-taxed-under-the-provistons-of

15-31t-282, as defined in 15-31-241, is allowed a deductiocon

equal to the fair market value, not to exceed 30% of the
small business corporation's net income, of a computer or
other sophisticated technolegical equipment or apparatus

intended for use with the computer donated to an elementary,

_8_
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secondary, or accredited postsecondary schoel located in
Meontana if:

(1) the contribution is made no later than 5 years
after the manufacture of the donated property is
substantially completed;

{2) the property 1is not transferred by the donee in
exchange for money, other property, or services;

(3) the electing small business corporation receives a
written statement from the donee in which the donee agrees
to accept the property and representing that the use and
disposition o©of the property will be in accordance with the
provisions of subsection (2); and

{4) the deduction allowed in this section is in lieu of
the deduction allowed under 15-30-121 for charitable
contributions."”

Section 4. sSection 15-30-136, MCA, is amended to read:

"15-30-136. Computation of income Of estates or trusts
-- exemption. (l) Except as otherwise provided in this
chapter, "gross income" of estates or trusts means all
income from whatever source derived in the taxable vyear,
including but not limited to the following items:

{a) dividends;

(b) interest received or accrued, including interest
received on obligations of another state or territory oar a

county, municipality, district, or other pelitical
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subdivision therecof, but excluding interest income from
obligations of:

(i) the United States government or the state of
Montana;

(ii) a school district; or

{(iii) a county, municipality, district, or other
political subdivision of the state;

{c} income from partnerships and other fiduciaries;

{d) gross rents and royalties;

(e) gain from sale or exchange of property, including
these galns that are excluded from gross income for federal
fiduciary income tax purposes by section 641(c) of the
Internal Revenue Code of 1954, as amended;

(f) gross profit from trade or business; and

(g) refunds recovered on federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability.

{2} In computing net income, there are allowed as
deductions:

(a) interest expenses deductible for federal tax
purposes according to section 163 of the Internal Revenue
Code of 1954, as amended;

(b) taxes paid or accrued within the taxable year,
including but ne: limited to federal income tax, but

excluding Montana income tax;

_10_
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{c) that £fiduciary's portion of depreciation or
depletion which is deductible for federal tax purposes
according to sections 167, 611, and 642 of the Internal
Revenue Code of 1954, as amended;

{d) charitable contributions that are deductible for
federal tax purposes according to section 642(c) of the
Internal Revenue Code of 1954, as amended;

(e) administrative expenses claimed for federal income
tax purposes, according to sections 212 and 642(g) of the
Internal Revenue Code of 1954, as amended, if such expenses
were not claimed as a deduction in the determination of
Montana inheritance tax;

{£) losses from fire, storm, shipwreck, or other
casualty or from theft, to the extent not compensated for by
insurance or otherwise, that are deductible for federal tax
purposes according to section 185 of the Internal Revenue
Code of 1954, as amended;

{g) net operating loss deductions allowed for federal
income tax under section 642{d) of the Internal Revenue Code
of 1954, as amended, except estates may not claim losses
that are deductible on the decedent's final recurn;

(h)} all benefits, not in excess of $3,600, received:

{iy as federal employees’ retirement;

(1i) as retirement from public employment in a state

other than Mcntana; or
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(iii) as an annuity, pension, or endowment under private
or corporate retirement plans or systems;

{i} all benefits paid under the Montana teachers'
retirement system that are specified as exempt from taxation
by 19-4-706;

(i) all benefits paid under the Montana Public
Employees’ Retirement System Act that are specified as
exempt from taxation by 19-3-105;

(k) all benefits paid under the Montana highway patrol
officers' retirement system that are specified as exempt
from taxation by 19-6-705;

{(l) Montana income tax refunds or credits thereof;

(m) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firemen or their surviving
spouses or children;

{n} all benefits paid under the municipal police
offjcers' retirement system that are specified as exempt
from raxation by 19-9-1005.

t3y-—En-the-case-cf-a-sharehotder-of-a-corporation--with
respect--to-which-the-atection-provided-£for-under-subehapter
Sv-of-the-Internal-Revanue-code-af-1954;-an-amended;——is——+n
effect-~but——with-respect-to-which-che-etection-provided-for
ander-35-31-282-ia——net——in--effect;-—net——incoma--daes——nat
tnciunde-—any-part-of-the-corperatronis-undistributed-taxabie

incemey—net—operaténg-iossT—capftai—gains——ot—-obher——gainav

-12-
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proféts;~——ar-——iosses——-required-—to—-be——inciuded——in——the
sharehotderia-fedeval-income-tax-net-income-by-reason-of-che
etection-under—subchapter-Sr-Howevery~the—shareholderts--net
income---ghati---inciude---actual---distribution-——from--the
aerpoeatéon—to-the—extent—it-wcui&——be——treated——as-—taxabie
dividanda-iE-the—subchapter-Sc-election-ware-not-in-effecer
+4¥(3) The following additicnal deductions shall be
allowed in deriving taxable income of estates and trusts:

{a) any amount of income for the taxable year currently
required to be distributed to beneficiaries for such year;

(b) any other amounts properly paid or credited or
required to be distributed for the taxable year;

(¢} the amount of 60% of the excess of the net
long-term capital gain over the net short-term capital loss
for the taxable year.

+5¥(4} The exemption allowed for estates and trusts is
that exemption provided in 15-30-112(2)(a) and 15-30-112(8).

+63(5) A trust or estate excluding benefits wunder
subsections (2)(i) through (2)tk), (2){(m), or (2)(n) may not
exclude benefits described in subsection (2)(h) from net
income unless the benefits received under subsections (2)(i)
through {2){k}), (2)}(m), or (2)(n} are less than $3,600, in
which case the trust or estate may combine benefits to

exclude up to a total of $3,600 from net income."

Section 5. gection 15-30-161, MCA, is amended to read:

_13_
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*15-30-161. Purpose. The purpose of 15-30-162 is to
allow individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations eieeting--to-—be-taxed-under-the-provisions-of

315-332-2862 defined in 15-31-201, to take the investment

credit as provided for in 15-30-162 in order to stimulate

capital investment by the small business sector."
Section 6. section 15-31-201, MCA, is amended to read:

"15-31-201. Pefinitions Definition of "small business

corporaticon”. {i} For purposes of this part, the term "small
business corporation" means a corpeoration deing-business-in
Hontana-and-which that has made a valid election under
Subchapter S. of Chapter 1 of the Internal Revenue Code., of

1954-and-thereafters

ta¥--has-€ftted A small business corporation shall attach

a copy of the approved federal election with the Montana

return filed for the first taxable year the federal election

is effective. department-~-on-er~before-the-i5th-day-cf-the
third-month-of-the-taxabre-year-for-which-the-etection-ts-to
become-cffectiver-or
tby—-fites-a-copy-of-the-federat—-Subchapter-5--corporate
tax-return-—with-the—tax-return-fited-under-this-chapter-
t2}--PFor-purposes-of-this-part;-the-term-teitecting-amait
bustneas--corporaettoni--meansy--with--respect-co-any-taxaple

year;——a-—smati--businesa--corperatton--which--has--made--an

-14~
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eiectien-undef—ﬁubchapter-s-én-effeet-Eor—the—-taxabie-—year
ands
ta)y-—has---fited--a—-copy—-—cf--sueh--etection-—wikh——the
depaftnent—cnwor—beEere—ehe-iseh—day—of—the-third——month——of
the--taxable-—-year--for-—which——the--miesetion——-is--to-bmcome
effecriver-or
fbf——E&ies—a-copy—ef-the-federai-Subchapter-S--corperate
tax-retura-with—theutax-reburn-fiieé-under—thés—chaptee7"
Section 7. section 15-31-202, MCA, is amended to read:
"15-31-202, Eiection--—-by--—-amaii Small business

corparation not subject to chapter. (1) A small business

corporation may--eleet is not te-be subject to the taxes
imposed by this chapter.
t2)--EIf-a-smail-bustness-corporatien-makea--an-—eteckion
under—subsectian-¢ryr-thens
fai-ﬂwith-——respece——-to-——the———taxabie——years——eé——the
eorporation—for-which--such——etection——is—~in--affeectr—~such
cerperaticn~—is-—nob--sabject——to--the—taxes~impesed—by—thé:
chapter—and;—uith-reapect—tc-—:uch——taxabie-—yeara——und——all
sccceeding-‘taxabie—yeafsT—the—provisrons—cé—ehia—part—appiy
to-such-corporationsy-and
tby-——with-respeet-to-the-taxabie-years-sf-a--sharehstden
of—sueh—cerporation—én—which-ef—uith-which—the~taxabie—years
ef-the-corporatron-for-whieh-aneh-etection-is—in—effecr-ands

the--provistens--of-this-pare-appiy-to-such-sharenotder;-and
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with-respect--to--such--taxabie--years--and--aii--succeeding
taxabite--years;-—the-—-provisions-—ocf-this-part-appiy-to-such
sharehotders

$33--An-etection-under—subsection—{iy-must--be--made--in
aceardance——with——rules——preseribed-—by-—the--deparement—-of
revenyer

t4y--Fhis——eiection—-is——not—-effective-—unitess——the The
corporate net income or loss of such—-—-eiecting the
corporation is included in the stockholders' adjusted gross
income as defined in 15-30-111.

¢5¥(2) Every-etecting Each small business corporation

1s required tco pay the minimum fee o©f $10 required by
15-31-204."
Section 8. section 15-31-204, MCA, is amended to read:

"15-31-204. Minimum fee of gnatrifying small business

corporations unaffected. Notwithstanding the provisions of

15-31-121, small business corporations etecting———and

quatifying-under-35-31-262 shall pay a minimum fee of $10."
Section 9. sSection %0-8-202, MCA, is amended to read:
"90~-8-202. Designation of qualified Montana capital
companies -- tax credit. (1) The board shall designate as
qualified Montana capital companies those certified
companies that have been privately capitalized at a minimum
level of $200,000. A certified company seeking designation

as a qualified Montana capital company must make written

._16_



(S B 1)

o o~ o

10
11
iz
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0635/01

application to the board on forms provided by the board. The
application must contain the information required by
90-8-204 and such other information as the board requires,

(2) (a) The total amount of tax credits authorized for
a single qualified company may not exceed $1,500,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation.

(b} The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed S1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is alloccated to qualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to gualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1991, may not exceed 53 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated to qualified companies.

{3} The credits shall be allocated to gqualified
companies in the order that completed applications for

designation as qualified capital companies are received by
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the board, and the board shall certify to each such company
its appropriate allocation.

(4) Investors 1in a gqualified Montana capital company
are entitled to the tax credits provided for in subsection
(%), Funds invested in a certified company prior to
designation as a qualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in a Montana

financial institution pending

designation of the company as a qualified Montana capital
company.

{(5) Subject to the provisions of subsections (2) and
{(8) an individual, small business corporation, partnership.,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit equal toc 50% of the investment, up
to a maximum credit of $150,000 per taxpayer. The credit may
be taken against the tax liability imposed on the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit for
investments by a small business corporation etecting--te—-be

taxad--under-35-31-282 defined in 15-31-201 or a partnership

may be claimed by the small business corporation
shareholders or the partners.
{6) The tax credit allowed under subsection (5) is to

be credited against the taxpayer's income tax 1liability or

coal severance tax liability for the taxable year in which

—18_



LC 0635/01

the investment in a gqualified Montana capital company is
made. If the amount of the tax credit exceeds the taxpayer's
tax liability for the taxable year, the amount of the credit
which exceeds the tax 1liability may be carried back or
carried forward in the following manner:

{a) If the sum ¢f the amcount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer's
tax liablility for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

({b) The amount of unused credit must be used to offset
the entire tax liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

(7) The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987.

(8) An individual, small business corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection (5) may not obtain credits
in excess of the $150,000 limit contained in subsection (5)
by making investments as more than cne entity. & partner or

shareholder in a small business corporation may net obtain

-16-~-
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more than §130,000 1in credits as an indiwvidual and as the
partnership or small business corporation. A corporate
taxpayer that obtains the maximum $150,000 credit may not
obtain additional credits through investments by wholly
owned subsidiaries oc¢ affiliates.”

NEW SECTION. Section 10. Repealer. Section 15-31-208,
MCA, is repealed.

NEW SECTION. Section 11. Effective dates -
appliicability. {1) Except for the purposes of subsection
(2), {this act] is effective December 31, 1991, and applies
toc tax years beginning after December 31, 1991,

{2) TFor the purpocse cf promulgatring administrative
rules to lmpiement [secticns 1 through 102], {this acgt] is
effective on passage and approval.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0333 , as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act clarifying that a Montana shareholder of a corporation that is not incorporated in Montana and has not elected to be
taxed as a Montana small business corporation is subject to the same individual income tax treatment as a Montana
shareholder of a corporation that is incorporated in Montana and has not elected to be taxed as a Montana small business
corporation; requiring that a corporation that elects to use the Subchapter S. corporation filing status for federal

purposes use the Montana small business corporation filing status for Montana purposes; and providing effective dates and an
applicability date.

FISCAL IMPACT:

Expenditures:
There is ne impact on Department of Revenue administrative expenses.

Revenpues:

This proposal would (1) require that corporations use the same filing status (8 Corporation or C Corporation) for state tax
purposes as for federal tax purposes, and (2) require the flowing through of income from S Corporations regardless of

whether the corporation is incorporated in or outside of Montana. From this perspective, this proposal would simplify both
tax reporting and tax administration.

Because the requirement to flow through income from out-of-state S Corporations to Montana shareholders includes both gains
and losses, it is not possible to determine precise revenue impacts for the biennium. In some years out-of-state §
Corporations may report more losses than gains, and in other years more gains than losses.

zA2-2/ //%75%/ %ﬂ 0% b %

ROD SUNDSTED, BUDGET DIRECTOR DATE DELWYN GAGH " /PRIMA (/SPONSOR " DATE’
Office of Budget and Program Planning .

Fiscal Note for 58%333. as_introduced 55 333
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APPROVED BY COMMITTEE
ON TAXATION

sris vo. 333

INTRODUCED BY

BY REQUFé; OF THE DEPARTMENT OF REVENUE
A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A
MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT
INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A
MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME
INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF
A CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT
ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION;
REQUIRING THAT A CORPORATION THAT ELECTS TO USE THE
SUBCHAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPOSES
USE THE MORTANA SMALL BUSINESS CORPORATION FILING STATUS FOR
MONTAKA PURPOSES; AMENDING SECTIONS 15-30-111, 15-30-117.
15-30-126, 15-30-136, 15-30-161, 15-31-201, 15-31-202,
15-31-204, AND 9%0-8-202, MCA; REPEALING SECTION 15-31-208,
MCA; AND PROVIDING EPFECTIVE DATES AND AN APPLICABILITY
DATE,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Secticn 1. Section 15-30-111, MCA, is amended to read:
*15-30-111. Adjusted gross income. (i) Adjusted gross

income shall be the taxpayer's federal income tax adjusted

gross income as defined in section 62 of the Internal
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Revenue Code of 1954 or as that section may be labeled or
amenpded and in addition shall include the following:

{a} interest received on cobligations of another state
or territory or county, municipality, district, or other
political subdivision thereof;

{b) refunds received of federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability:

(c} that portien of a shareholder's income under
subchapter S. of Chapter 1 of the Internal Revenue Code of
1954, that has been reduced by any federal taxes paid by the
subchapter S. corporation on the income; and

{(d} depreciation or amortization taken on a title plant
as defined in 33-25-105(15).

{2) Notwithstanding the provisions of the federal
Internal Revenue Code of 1954, as labeled or amended,
adjusted gross income does not include the following which
are exempt from taxaticn under this chapter:

(a) all interest income from obligations of the United
States government, the state of Montana, county,
municipality, district, or other political subdivision
thereof;

{b) interest income earned by a taxpayer age 65 or

older in a taxable year up to and including $B0Q0 for a

taxpayer filing a separate return and $1,600 for each joint

SECOND READING
e s@ 333
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return;

(c) all benefits, not in excess cf $3,600, received:

(i) under the Federal Employees' Retirement Act;

(ii) under the public employee retirement laws of a
state other than Montana; or

{iii) as an annuity, pension, or endowment under any
private or corporate retirement plan or system;

{d) all benefits paid under the teachers' retirement
law which are specified as exempt from taxation by 19-4-706:;

(e} all Dbenefits paid under The Public Employees'
Retirement System Act which are specified as exempt from
taxation by 19-3-105;

(f) all benefits paid wunder the highway patrol
retirement law which are specified as exempt from taxation
by 19-6-705;

{g) all Montana income tax refunds or credits thereof:

{h) all benefits paid under 19-11-602, 19-11-604, and
19-11-8605 to retired and disabled firefighters, their
surviving spouses and orphans or specified as exempt from
taxation by 19-13-10Q43;

(i) all benefits paid wunder the municipal police
officers' retirement system that are specified as exempt
from taxation by 19-9-1005;

(3) gain required to be recognized by a ligquidating

corporation under 15-31-113(1l}(aj)(ii);

-3
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(k) all tips covered by section 3402(k) of the Internal
Revenue Code of 1954, as amended and applicable on January
1, 1983, received by persons for services rendered by them
to patrons of premises licensed to provide food, beverage,
or lodging:;

(1) all benefits recelved under the workers'
compensation laws:

{m} all health insurance premiums paid by an employer
for an employee if attributed as income to the employee
under federal law;

{n} all benefits paid under an optional retirement
program that are specified as exempt from taxation by
19-21-212; and

(o) all wmoney received because of a settlement
agreement or Jjudgment in a lawsuit brought against a
manufacturer or distributor of "agent orange" for damages
resulting from exposure to "agent orange”.

t3y--In-the-case-of-a-shareholder-af-a-corporation--with
respect-—te-which-the-etection-provided-for-under-subchapter
Ss-of-the—Internal-Revenne-code-o€-19547-as-amendedy-—-+s-—%n
effect--but—-with-respect-to-which-the-etection-provided-£for
under-15-31-2027-as-amendeds;-—is--not—in--effect;——-adjusted
gress-—-tneome-doea-not—inctude—any-part-of-the-corperaticonta

undestributed-tarabte-rncomes-net--operating--tocass-—-capitai

gqatna—-—ar-—other--—qatnss--profitasr--ar~tosses-required~—to—be

- —
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ineivded-in-the-sharehotderis-federal--income--tax—--adfuseead
gross--ineeme--by-reason-of-the-etection-under-subehapeer-S<
Hewever;——the--shareholider*s--adjusted--gross--income—-shati
incitude-mctuat-diseributions-from—-the--corpsratian——te--the
extent--they--wouid--be-—treated-as—rarabte-dividends—if-the
subchapter-St-etectron-ware-nst-in-effececs

t4¥(3) A shareholder of a DISC that is exempt from the
corporation license tax under 15-31-102(1)(1)} shall include
in his adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law (section
995, Internal Revenue Code) for all periods for which the
DISC election is effective.

£5¥(4) A taxpayer who, in determining federal adjusted
gross income, has reduced his business deductions by arn
amount for wages and salaries for which a federal tax credit
was elected under section 44B of the Internal Revenue Code
of 1954 or as that section may be labeled or amended is
allowed to deduct the amount of the wages and salaries paid
regardless of the credit taken. The deduction must be made
in the year the wages and salaries were used to compute the
credit. In the case of a partnership or small business
corporation, the deductiocn must be made to determine the
amocunt of income or loss of the partnership or small
business corporation.

t6Y(5) Married taxpayers filing a joint federal return
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who must include part of their social security benefits or
part of their tier 1 railroad retirement benefits in federal
adjusted gross income may split the federal base used in
calculation of federal taxable social security benefits or
federal taxable tier 1 railroad retirement benefits when
they file separate Montana income tax returns. The federal
base must be split equally an the Montana return.

t#3(6} A taxpayer receiving retirement disability
benefits who has not attained age 65 by the end of the
taxable year and who has retired as permanently and totally
disabled may exclude from adjusted gross income up to $100
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
couple deduction exceeds $15,000, the excess reduces the
exclusion by an egual amount. This limitation affects the
amount of exclusion, but not the taxpayer's eligibility for
the exclusion. If eligible, married individuals shall apply
the exclusion separately, but the limitation for income
exceeding $15,000 is determined with respect to the spouses
on their combined adjusted gross income. For the purpose of
this subsection, permanently and totally disabled means
unable to engage in any substantial gainful activity by

reason of any medically determined physical or mental

-6-
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impairment lasting or expected to last at least 12 months.

t8¥({7) A person receiving benefits described in
subsections (2)(d) through {(2){(E), (2}{h), or {2){i) may not
exclude benefits described in subsection {2)(c) from
adjusted gross income unless the benefits received under
subsections (2)(d) through (2)(E), (2)th), or (2)(i) are
less than $3,600, in which <case the person may combine
benefits to exclude up to a total of $3,600 from adjusted
gross income. {Subsection (2)({k) terminates on occurrence of
contingency--sec. 3, Ch. 634, L. 1983.)"

Section 2. Section 15-30-117, MCA, is amended to read:

"15-30-117. Net operating loss -- computation. (1) A
net operating loss must be determined in accordance with
section 172 of the Internal Revenue Code of 1954 or as that
section may be labeled or amended and in accordance with the
following:

(a) Additions to loss include:

(i) that portion of the federal income tax and motor
vehicle tax allowed as a deduction uynder 15-30-121 or
15-30-131 which is attributable to income from a trade or
business; and

{ii) wages and salaries allowed as a business deduction
under 15-30-111¢5%+{4).

(b} Reductions in the loss include:

(i} interest received on obligations of another state

-7-
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or territory or of a county, municipality, district, or
political subdivision thereof allowed as nonbusiness income
under 15-30-111(1)(a):;

(ii) federal income tax refunds reguired to be reported
under 15-30-111 and 15-30-131 as business income;

(iii) state income tax:; and

(iv) any other nonbusiness deductions allowed under
15-30-121 in excess of nonbusiness lncome.

(2) HNotwithstanding the provisions of section 172 of
the Internal Revenue Code of 1954 or as that section may be
labeled or amended, a net operating loss does net include:

(a) income defined as exempt from state taxation under
15-30-111(2); or

{b) a zero bracket deduction provided for under section
63 of the Internal Revenue Code of 1954 or as that section

may be labeled or amended."
Section 3. Section 15-30-126, MCA, is arended to read:
"15~-30-126. Small business corporation -- deduction for
donation of computer equipment to schools. A small business
corporation etecting--to—-be--taxed-under-the-proviaions-of

$+5-33+-282, as defined in 15-31-201, is allowed a deduction

equal to the fair market value, not to exceed 30% of the
small business corporation's net income, of a computer or
other sophisticated technological equipment or apparatus

intended for use with the computer donated to an elementary,

-8-
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secondary, or accredited postseccondary school located in
Montana if:

{1} the <contribution is made no later than 5 years
after the manufacture of the donated property is
substantially completed;

{(2) the property is not transferred by the donee in
exchange for money, other property, or services;

(3) the electing small business corporation receives a
Wwritten statement from the donee in which the donee agrees
to accept the property and representing that the wuse and
disposition of the property will be in accordance with the
provisions of subsection (2); and

{4) the deduction allowed in this section is in lieu of
the deduction allowed wunder 15-30-121 for charitable
contributions.”

Section 4. Section 15-30-136, MCA, is amended to read:

%15-30-136. Computation of income of estates or trusts
-- exemption. (1) Except as otherwise provided in this
chapter, "gross income" of estates or Ltrusts means all
income from whatever source derived in the taxable year,
including but not limited to the following items:

{a) dividends;

(b) interest received or accrued, including interest
received on obligations of ancther stare or territory or a
district, or other

county, municipaliity, political
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subdivision thereof, but excluding interest income from
obligations of:

(i) the United States government or the state of
Montana;

(ii) a schoel district; cor

(iii) a county, municipality, district, or other
political subdivision cf the state;

{(c) income from partnerships and other fiduciaries;

{d) gross rents and royalties;

(e} gain from sale or exchange of property, including
those gains that are excluded from gross income for federal
fiduciary income tax purposes by section 641(c) of the
Internal Revenue Code of 1954, as amended;

(£) gross profit from trade or business; and

{g) refunds recovered on federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability.

(2} In computing net income, there are allowed as
deductions:

(a) interest expenses deductible for federal tax
purposes according to section 163 of the Internal Revenue
Code of 1954, as amended;

(b) taxes paid or accrued within the taxable year,
including but not limited to federal income tax, but

excluding Montana income tax;

-10-
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{c) that fiduciary's portion of depreciation or
depletion whieh is deductible for federal tax purposes
according to sections 167, 611, and 642 of the Internal
Revenue Code of 1954, as amended:

{d) charitable contributions that are deductible for
federal tax purposes according to section 642(c) of the
Internal Revenue Code of 1954, as amended;

(e} administrative expenses claimed for federal income
tax purposes, according to sections 212 and 642(g) of the
Internal Revenue Code of 1954, as amended, if such expenses
were not claimed as a deduction in the determination of
Montana inheritance tax;

(E) losses from £fire, storm, shipwreck, or other
casualty or from theft, to the extent not compensated for by
insurance or otherwise, that are deductible for federal tax
purposes according to section 165 of the Internal Revenue
Code of 1954, as amended;

(g) net operating loss deductions allowed for federal
income tax under section 642(d) of the Internal Revenue Code
of 1954, as amended, except estates may not claim losses
that are deductible on the decedent's final return;

{(h} all benefits, not in excess of $3,600, received:

(i} as federal employees' retirement;

(ii) as retirement from public employment in a state

other than Montana; or

-11-
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{iii) as an annuity, pension, or endowment under private
or corporate retirement plans or systems;

{i) all benefits paid under the Montana teachers'
retirement system that are specified as exempt from taxation
by 19-4-706;

(i) all benefits paid under the Montana Public
Employees' Retirement System Act that are specified as
exempt from taxation by 19-3-105;

{k} all benefits paid under the HMontana highway patrol
officers' retirement system that are specified as exempt
from taxation by 19-6-705;

{l1) Montana income tax refunds or credits thereof;

(m) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firemen or their surviving
spouses or children;

(n) all benefits pald wunder the municipal police
officers' retirement system that are spe-ified as exempt
from taxation by 19-9-1005.

+33——In-the-case-ocf-a-sharechatder-cf-a-cerporatien——with
respect-—to-which-the-eteetion-provided-for-under-subehapter
Ss-ef-the-Internal-Revenue-fode-of-13547-as-amendedy--ts--4n
effect--but--with-respect-to-which-the-etection-provided-for
under-15-31-202-is--not-—in-——effectr-——net-—income——does--nae
inciude——any-part-cof-the-corporationla—undistributed-taxabie

incomey-net-operating-tossr-capitar-gains--or--sther-—gainay

‘12-
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profitsy or ¥ s---required--to--be—-inetuded--in--the
sharehotderia-federat—-income-tax-net-income-by-reason-of-the
cieetion-under-subchapter-St—Howevery—the-sharehotderis--net
inecome-——shatl-—-inciude--—actuai---distribution---from--the
corparntion*tc—the-extent—it—wcuid-—be—-treated--ns——taxabie
dividends-if-the-subchapter-Ss-election-were-not-in-effectr
t43(3) The following additional deductions shall be
allowed in deriving taxable income of estates and trusts:

{a) any amount of income for the taxable year currently
required to be distributed to beneficiaries for such year:

{b) any other amounts properly paid or credited or
required to be distributed for the taxable year;

(c) the amount of 60% of the excess of the net
long-term capital gain over the net short-term capital loss
Eor the taxable year.

+5¥(4) The exemption allowed for estates and trusts is
that exemption provided in 15-30-112(2)(a) and 15-30-112(8).

t6¥(5) A trust or estate excluding benefits under
subsections (2)(1i) through (2){k), (2){m}, or (2)(n) may not
exclude benefits described in subsection (2)(h) from net
income unless the benefits received under subsections (2)(i)
through (2)(k)}, (2)(m), or (2)(n) are less than $3,600, in
which case the trust or estate may combine benefits to

exclude up to a total of $3,600 from net income.”

Section 5. Section 15-30-161, MCA, is amended to read:

-13_.
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*15-30-161. Purpose. The purpose of 15-30-162 is to
allow individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations eteeting--teo--be-taxed-under—the-provisions-of

35-33-282 defined in 15-31-201, to take the investment

credit as provided for in 15-30-162 in order to stimulate

capital investment by the small business sector."
Section 6. section 15-31-201, MCA, is amended to read:

*15-31-201., Pefinttions Definition of "small business

cerporation”. ti} For purposes of this part, the term "small
business corporation” means a corporation deing-business—in
Montana-and-whieh that has made a valid election under
Subchapter S. of Chapter 1 of the Internal Revenue Code, eof

1954-and-thereafters

tay--has-fited A small business corporation shall attach

a copy of the approved federal election with the Montana

return filed for the first taxable year the federal election

is effective. department--on-cr-before-the-i5ch-day—of-—thne
third-month—-of-the-taxabie-year-f6r-which-the-etection-ta—-to
become—ecffectiver-or
thy-—firtes-a-copy-of-the-federat-Subshaprer—-S--corporate
tax-retara-with-tha-tax-return-fited-under-this-chapters
t2y—-Por-purpsses-of-this-part;-the-term-letecring-amaii

business—-corporattont--meansy--with—-respect-te-any-taxabie

-14-
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eteetion—under-Subchapter-S-in-effect-for-the-—tarabie--year
ands
taj}--has-——fited--a~~copy--of--such--etectton--with--the
department-en-or-before-the-15th-day-of-the-third--month-~of
the--paxabie--year-—-for--which-—-the-—-etection——ia-—-to-become
effeeriver—or
fbf-—fiiea-n*ccpy~o£—the—Eederal—Subchapter-S‘;curporate
tax-return-with-the-tax-return-fited-under-this-chaptezrs"
Section 7. Section 15-31-202, MCA, is amended to read:
"15-31-202. Biectien———-by—--—-smati Small business

corporation not subiject to chapter. (1) A small business

corporation may--eteekt is not te-be subject to the taxes
imposed by this chapter.
t2y-~If-a-smaiti-business—corporation-makes—-—an—-etection
under-subseceion~{tiyy-thens
tay--with-~-respect—---to-—-the---taxabie--years--ef--the
ecorporation-far-which--such--etectron--ta--in——effeces-—nsuch
corperation—-is~-net-—subject-—to--the-taxes-imposed-by-this
chapter-ands-with-respest—-to-—-such--caxabte--years--mnd--ati
sueceeding--taxable-years;-the-provisions-sf—this-part-appty
to-such-corporationy—and
thi--with-respect—-to—the-taxabte-years-af-a--sharehoider
ef-such-corpoeration-in-whith—or-with-which-the-taxable-years
of-the-corperation-for-which-such-etection-ta-tn-effect-ends

the—-provistons-—-pf-this-part-appiy-to-such-sharerstdery-and

-15-
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véth-tespect——ta—-such--ta:abie-—yeaf:——and-~aii—-sncceeding
baxabie——years1——the-—previsions——ai-this—part—appiy—to—sueh
sharehoiders
fﬂ1——An-eiection—under—subsection-f&?—nust——be--madev—in
nccordanee——wéth—*ruies--preserihedwwby——the——depart-ent——ei
revenues
f&f——?hia--eiectien——is--not——eiiective--uniess——the The
corporate net income or loss of such---etecting the
corporation is included in the stockholders® adjusted gross

income as defined in 15-30-111.

+5%4(2) Bvery-eieeting Each small business corporation

is required to pay the minimum fee of $10 required by

15-31-204."
Section 8. section 15-31-204, MCA, is amended to read:

“}5-31-204. Minimum fee of gquaiifying small business

corporations unaffected. Notwithstanding the provisions of

15-31-121, small business corporations etecting——-and

quatifying-under-15-3:-202 shall pay a minimum fee of $10."
Section 9. sSection 90-8-202, MCA, is amended to read:
»90-8-202. Designation of gqualified Montana capital
companies -~ tax c¢redit. (1) The board shaill designate as
qualified Montana capital companies those certified
companies that have been privately capitalized at a minimum

level of $200,000. A certified company seeking designation

as a qualified Montana capital company must make written

-16-
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application to the board on forms provided by the board. The
application must contain the information required by
90-8-204 and such other information as the board requires.

(2) (a) The total amount of tax credits authorized for
a single gqualified company may not exceed %$1,500,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation.

. {b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total c¢redits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to gqgualified companies. The
total credits authorized for all companies between July 1,
1989, and June 3¢, 1991, may not exceed $3 nillion plus any
portion of the credits available for authorization before
June 30, 19B9, that is allocated to qualified companies.

(3} The credits shall be allocated to gqualified
companies in the order that completed applications for

designation as gqualified capital companies are received by

_17_
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the board, and the bcard shall certify to each such company
its appropriate allocation.

(4) Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsection
(5). Funds invested in a certified company prior to
designation as a qualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending
designation of the company as a gualified Montana capital
company.

(5) Subject to the provisions of subsections (2) and
(8), an individual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit egual to 50% of the investment, up
to a maximum credit of §$150,000 per taxpayer. The credit may
be taken against the tax liability imposed on the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit Ffor
investments by a small business corporation eteeting——to——be

taxed--under-15-3+-282 defined in 15-31-201 or a partnership

may be claimed by the small business corporation
shareholders or the partners.

(6) The tax credit allowed under subsection (5) is to
be credited against the taxpayer's income tax liability or

coal severance tax liability for the taxable year in which

_18_
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the investment in a gualified Montana capital company is
made, If the amcunt of the tax credit exceeds the taxpayer's
tax liability for the taxable year, the amount of the credit
which exceeds the tax 1liability may be carried back or
carried forward in the following manner:

{a) If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer's
tax 1liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried feorward as a
credit to the 15 succeeding taxable years.

(b} The amount of unused credit must be used to offset
the entire tax 1liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

{7) The tax credit provided for 1in this section is
available only to those taxpayers who invest in a gqualified
Montana capital company within 4 yvears of July 1, 1987.

(8) An individual, small business corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection {5) may not obtain credits
in excess of the $150,000 limit contained in subsection (35)
by making investments as more than one entity. A partner or

shareholder in a small business corporation may not obtain

_19.-
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more than $150,000 in credits as an individual and as the
partnership or small business corporation. A corporate
taxpayer that obtains the maximum $150,000 credit may not
obtain additional credits through investments by wholly
owned subsidiaries or affiliates."”

NEW SECTION. Section 10. Repealer. Section 15-31-208,
MCA, is repealed.

NEW SECTION. Section 11. Effective dates -
applicability., (1) Except for the purposes of subsection
{2), [this act] is effective December 31, 1991, and applies
to tax years beginning after December 31, 1991.

(2} For the purpose of promulgating adminigstrative
rules to implement {sections 1 through 10}, [this act] |is
effective on passaqge and approval.

-End-

-20-
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s1LL No. 333

INTRODUCED BY

BY REQUBST OF THE DEPARTMENT OF REVENUE
A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A
MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT
INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A
MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME
INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF
A CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT
ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION;
REQUIRING THAT A CORPORATION THAT ELECTS TO USE THE
SUBCHAPTER S, CORPORATIOR FILING STATUS FOR FEDERAL PURPOSES
USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR
MONTANA PURPOSEé; AMENDING SECTIONS 15-30-111, 15-30-117,
15-30-126, 15-30-136, 15~-30~-161, 15-31-201, 15-31-202,
15-31-204, AND 90-8-202, MCA; REPEALING SECTION 15-31-208,
MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY
DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 15-30-111, MCA, is amended to read:

*15-30-111. Adjusted gross income. (1) Adjusted gross
income shall be the taxpayer's federal income tax adjusted

gross income as defined in section 62 of the Internal

l%%ézﬂnhwnnwlmmﬂ
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Revenue Code of 1954 or as that section may be labeled or
amended and in addition shall include the following:

{a) interest received on obligations of another state
or territory or county, municipality, district, or other
political subdivision thereof;

{b) refunds received of federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability:

(c) that portion of a shareholder's income under
subchapter 8. of Chapter 1 of the Internal Revenue Code of
1954, that has been reduced by any federal taxes paid by the
subchapter S. corporation on the income; and

(d) depreciation or amortization taken on a title plant
as defined in 33-25-105{1S5).

{2) Notwithstanding the provisions of the federal
Internal Revenue Code of 1954, as labeled or amendeg,
adjusted gross income does not include the following which
are exempt from taxation under this chapter:

(a} all interest income from obligations of the United
States government, the state of Montana., county,
municipality, district, or other political subdivision
thereof;

{b) interest income earned by a taxpayer age 65 or
older in a taxable year up to and including S800 for a

taxpayer filing a separate return and $1,600 for each joint

THIRD READING
2 s@ 333
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return;

{c) all benefits, not in excess of $3,600, received:

{i) under the‘Federal Employees' Retirement Act;

(ii) under the public employee retirement laws of a
state other than Montana; or

{iii) as an annuity, pension, or endeowment under any
private or corporate recirement plan or system;

(d) all benefits paid under the teachers' retirement
law which are specified as exempt from taxation by 19-4-706;

(e} all benefits paid under The Public¢ Employees'
Retirement System Act which are specified as exempt from
taxation by 19-3-105;

(f) all benefits paid under the highway patrol
retirement law which are specified as exempt from taxation
by 19-6-705;

{g) all Montana income tax refunds or credits thereof;

th) all benefits paid under 19-11-602, 1%-11-604, and
19-11-605 to retired and disabled firefighters, their
surviving spouses and orphans or specified as exempt from
taxation by 19-13-1003;

(i) all benefits paid under the wmunicipal police
officers' retirement system that are specified as exempt
from taxation by 1%-9-1005;

{3} gain required to be recognized by a liquidating

corporation under 15-31=-113¢1){a){iiy);

-3-
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(k) all tips covered by section 3402(k) of the Internal
Revenuye Code of 1954, as amended and applicable on January
1, 1983, received by persons for services rendered by them
to patrons of premises licensed to provide food, beverage,
or lodging;

{L) all benefits received  under the workers'
compensation laws;

(m) all health insurance premiums paid by an employer
for an employee if attributed as income to the employees
under federal law;

{n) all benefits paid under an optional retirement
program that are specified as exempt from taxation by
19=21-212; and

{c) all money received because of a settlement
agreement or Jjudgment in a lawsuit brought against a
manufacturer or distributor o©of "agent orange”™ for damages
resulting from exposure to “agent orange".

t34-——Iin-che-case-of-a-shareholder-of-a-corporaticn—-with
respect--to-which-the-eiection-provided-for-under—subechapter
Sr-of-the-fnternat-Revenue-Sode-of-19547-as-anendedy-~2a-~in
effect--but—-with-respect-to-which~the-eitection-provided-for
under-15-3:-2027-as-amendedy--ta—-not-—-tn--effectr——adiusted
gross-—income-does-not-inciude-any-part-of-the-corporationts

undratributed-taxable-income;-net--operating-—-tossy--capital

gainy--or—-ocher--gaine; --profits;--or-iosses-required~to-hbe
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inctuded—in-the-shareholderis-federal--income—-tax-—adiusted
gross--inesme--by-reasen—of-the-etection-under—subehapter-5=
However;--the-—sharehoideris--adjusted——qroas-—-income—--shatri
inctude-actuat-distributions-from--the--corperation—-te--the
extent--they--would-—be—-treated-as-taxabte-dividenda-itf-the
subchapter-Sc-election-were-not-in-effecer

t4¥(3) A shareholder of a DISC that is exempt Erom the
corperation license tax under 15-31-102(1}(1l)} shall include
in nis adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law {section
995, Internal Revenue Code) for all periods for which the
DISC election is effective.

t5¥{4) A taxpayer who, in determining federal adjusted
gross income, has reduced his business deductions by an
amount for wages and salaries for which a federal tax credit
was elected under section 44B of the Internal Revenue Code
of 1954 or as that section may be labeled or amended is
allowed to deduct the amount of the wages and salaries paid
regardless of the credit taken. The deduction must be made
in the year the wages and salaries were used to compute the
credit. In the case of a partnership or small business
corporation, the deduction must be made to determine the
amount of income or 1loss of the partnership or small
business corporation.

t63(5) Married taxpayers filing a juint federal return
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who must include part of their social security benefits or
part of their tier 1 railroad retirement benefits in federal
adjusted gross income may split the federal base used in
calculation of federal taxable social security benefits or
federal taxable tier 1 railroad retirement benefits when
they file separate Montana income tax returns. The federal
base must be split equally on the Montana return.

+7+{6} A taxpayer receiving retirement disability
benefits who has not attained age 65 by the end of the
taxable year and who has retired as permanently and totally
disabled may exclude from adjusted gross income up to $16G0
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
couple deduction exceeds $15,000, the excess reduces the
exclusion by an egqgual amount. This limitation affects the
amount of exclusion, but not the taxpayer's eligibility for
the exclusion. If eligible, married individuals shall apply
the exclusion separately, but the limitation for inhcome
exceeding $15,000 is determined with respect to the spouses
on their combined adjusted gross income. For the purpose of
this subsection, permanently and totally d4isabled means
unable to engage in any substantial gainful activity by

reason of  any medically determined physical or mental

-6-
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impairment lasting or expected to last at least 12 months.

t8¥(7) A person receiving benefits described in
subsections (2){d) through (2)(f), (2}(h}, or (2)(i) may not
exclude benefits described in subsection (2){c) from
adjusted gross income wunless the benefits received under
subsections (2){d)} through (2)(f), (2)(h), or (2}(i) are
less than $3,600, in which case the person may combine
benefits toc exclude up to a total of $3,600 from adjusted

gross income. {(Subsection (2)(k) terminates on occurcence of
contingency=--sec. 3, Ch. 634, L. 1983.)"

Section 2. Section 15-30-117, MCA, is amended to read:

"15-30-117. Net operating loas -- computation. (1} A
net operating loss must be determined in accordance with
section 172 of the Internal Revenue Code of 1534 or as that
section may be labeled or amended and in accordance with the
following:

{a) Additions to loss include:

{i) that portion of the federal income tax and motor
vehicle tax allowed as a deduction under 15-36-121 or
15-30~-131 which is attributable tc income from a trade or
business; and

(ii) wages and salaries allowed as a business deduction
under 15-30-111¢59({4).

(b} Reductioms in the loss include:

{1) interest received on cobligations of ancther state
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or territory or of a county, municipality, district, ©r
pelitical subdivision thereof allowed as rnonbusiness income
under 315-30-111{l)(a};

(ii) federal income tax refunds required to be reported
under 15-30-111 and 15-30-131 as business income;

{iii) state income tax; and

{iv) any other nonbusiness deductions allowed under
15-30-~121 in excess OF nonbusiness income.

{(2) Notwithstanding the provisions of section 172 of
the 1Internal Revenue Code of 1954 cor as that section may be
labeled or amended, a net operating loss does not include:

la) income defined as exempt from state taxation under
15-36-111(2); or

(b) a zero bracket deduction provided for under section
63 of the Tnternal Revenue Code of 1954 or as that section

may be labeled or amended."
Section 3. section 15-30-126, MCA, is amended to read:
*15-30-126. Small business corporarion -- dedaction for
donation of computer équipment to schools. A small business
corporation eidcting--te-—-pe--fansd-nnder-the-provisians—aop

$5-32-282, as defined in 15-31-201, is allowed a deduation

egual to the fair market value, pot to exceéed 30% of the
small business corporation's net income, of a computér or
other sophisticated technological esguipment of apparatus

intended for use with the computer donated to &n eleméfhtary,
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secondary, or accredited postsecondary schcol located in
Montana if:

(1) the centribution is made no later than 5 years
after the manufacture of the donated property is
substantially completed;

{(2) the property is npot transferred by the donee in
exchange for money, other property, Or services;

{3) the electing small business corporation receives a
Wwritten sStatement from the donee in which the donee agrees
to accept the property and representing that the use and
disposition of the property will be in accordance with the
provisions of subsection (2): and

{4} the deduction allowed in this section is in lieu of
the deductien allowed under 15-30-121 for charitable
contributions.”

Section 4. section 15-30-136, MCA, is amended to read:

“15-30-136. Computation of income of estates or truats
-- exemption. (1)} Except as otherwise provided in this
chapter, “gross income” of estates or trusts means all
income from whatever source derived in the taxable year,
including but not limited to the following items:

{a) dividends:

{b) interest received or accrued, including interest
received on obligations of another state or territory or a
district, or other

county, municipality, political

-g-

11
12
13
14
15
is
17
iB
19
20
21
22
23
24

25

LC 0635/01

subdivision thereof, but excluding interest income from
obligations of:

(i} the United States government or the state of
Montana;

(ii) a school district; or

{iii) a county, municipality, district, or other
pelitical subdivision of the state;

{c¢) income from partnerships and other fiduciaries;

{d) gross rents and royalties;

(e) gain from sale or exchange of property, including
those gains that are excluded from gross income for federal
fiduciary income tax purposes by section 641(¢) of the
Internal Revenue Code of 1954, as amended;

(£) gross profit from trade or business; and

{g) refunds recovered on federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability.

(2) In computing net income, there are allowed as
deductions:

{a) 1interest expenses deductible for federal tax
purposes according to section 163 of the Internal Revenue
Code of 1954, as amended;

(b) taxes paid or accrued within the taxable year,
including but not limited to federal income tax, but

excluding Montana income tax;

-10-
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{c) that fiduciary's portion of depreciation or
depletion which is deductible for federal tax purposes
according to sections 167, 611, and 642 of the Internal
Revenye Code of 1954, as amended;

(d) charitable contributions that are deductible for
federal tax purposes according to section 642(c) of the
Iaternal Revenue Code of 1954, as amended;

{e} adminigtrative expenses claimed for federal income
tax purposes, according to sections 212 and 642(9) of the
Internal Revenue Code of 1954, as amended, if such expenses
were not claimed as a deduction in the determination of
Montana inheritance tax;

(£} losses from fire, storm, shipwreck, or other
casualty or from theft, to the extent not compensated for by
insurance or otherwise, that are deductible for federai tax
purposes according to section 165 of the Internal Revenue
Code of 1954, as amended;

{g) net operating less deductions allowed for federal
income tax under section 642{(d) of the Internal Revenue Code
of 1954, as ameaded, except estates may not claim losses
that are deductible on the decedent's final return:

fh}) all benefits, .not in.excess of $3,600, received:

(i) as federal employees' retirement;

(ii) as reticement from public employment 1n a state

other than Mantana; or

.—‘ll_

L I V.

S

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Lc 0§33/03

{iii) as an annuity., pension, or endowment under ?riva;e
QF corporate retirement p;aps or syskems;

{i) all benefits paid under cthe Montana teachers'
retirement system that are specified as exempt from taxation
by 19-4-706;

{3) all benefits paid under the Montana Public
Employees' Retirement System Act that are specified as
exempt from taxation by 19-3-105;

{k} all benefits paid under the Montana h;gngay patrol
officers’ retirement system that are specified as exempk
Erom taxation by 19-6-705;

{1) Montana income tax refunds or credits thereof;

(m) all benefits paid under 19-11-602, 19-11-604, and
19~11-605 to retired and disabled firemen or their surviving
spouses or children;

(n} all benefits paid under the municipal police
officers' retirement system that are specified as exempt
from taxation by 19-9-1005.

t33--in-the-case-cf-a-sharchotder-of-a-corparation——with
respect~-to-which-the-eiection-provided-for-under-anbehapter
ST-0f-the-EInternat-Revenue—Eode-of-19547-as—amendedy-—ia—-in
effece-—but--with-respect-to-which-the-etection-provided-for
under-15-3t-282-is--not--in—effecty-—net-—incame-—does-—nate
tnetude—-any-part-af-che-corporatianis-nndiatributed-taxabie

tncome;-net-operuting-iosmr-capitat-gains-—or--ether--gainsry

-12~
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profitar———er--—ioaaes~—-required--to——be——inc}uded-—inv—the
sharehatderis-federat—-income—tax-net-income-by-reasen—of-the
election-under-subchapeter-Sy-Hewever;~the-sharchelderis--nee
ineeme——--shati-—--inetude---aceuai---distribucion--~from--the
corperutfon-te—the—exeent—it—ueuid-—be--tteated—-as-vtaxubie
dividends-iE-the-subehaptes-Gr-election-were-noe—in—effects
t43(3) The following additional deducticns shall be
allowed in deriving taxable income of estates and Lrusts:

{a) any amount of income for the taxable year currently
required to be distributed to beneficiaries for such year;

(b) any other amounts properly paid or credited or
required to be distributed for the taxable year;

(¢) the amount of 60% of the excess of the net
long-term capital gain over the net short-term capital loss
for the taxable year.

t5¥(4) The exemption allowed for estates and trusts 1is
that exemption provided in 15-30-112(2)(a) and 15-30-112(8).

€63(5) A trust or estate excluding benefits under
subsections (2)(i) through (2)(k). {2}(m}, or (2)(n) may not
exclude benefits described in subsection (2){h) from net
income unless the benefits received under subsections (2¥(1)
through (2)}(k), (2){m), or (2)(n) are less than 5$3,600, in
which case the trust or estate may combine benefits to

exclude up to a total of $3.600 from net income."

Section 5. Section 15-30-161, MCA, is amepded to read:

-13-
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*15-30-161. Purpose. The purpose of 15-30-162 is to
allow individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations eleeting--to—-be-taxed-under—-the-provisions-of

15-3:-202 defined in 15-31-201, to take the investment

credit as provided for in 15-30-162 in order to stimulate

capital investment by the small business gector.”
Section 6. Section 15-31-201, MCA, is amended to read:

"15-31-20)1. Befinieions Definition of "small business

corporakion". ti) For purposes of this part, the term "small
business corporation" means a corporation doing-business-in
Mentana-and-whieh that has made a valid election under
Subchapter 5. of Chapter 1 of the Internal Revenue Code. of

+954-and-thereafeers

tay-~has-£fiied A small business corporation shall attach

a copy of the approved federal election with the Montana

return Eiled for the first taxable year the federal election

is effective. department-—on-or-before-the-iSth-day-of-the
shird-month-of-the—taxabie-year-fer-which-the-eleceion-2a-to
become-affectivesr-or
tby--fites-a-copy-of-the-federai-Subchapter-S--corperate
tax-return-with-the-tax-return-£fited-under-this-chapters
t2y--Por-purposes-of-this-party-the-term-teiteceing-smati
bustneas—-corporatianii--meanay--with--respect-to-any-taxabie

yeary-—a--smati--business--corporation--whieh—-has--pade--an

-14-
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eiection-ander-Subchapter-S-in-effect-for-the--taxable--year
andsr
tay--has—--£irted--a--copy--of--such--eiection--with——the
deparement-on-or-before-che-iSeh-day-of-the-third--nontn--of
the--tavabie--year--for--which--ehe-—-etection——ts--to-become
effectives-or
fb?——fites-a-eopy’of-the—iedern&—ﬁubchaptz:—s-;eorporate
tax-recurn—with-the-tax-retern-fited-under-thia-chapterz"
Bection 7. Section 15-31-202, MCA, is amended to read:
*15-31-202. Eiection----by----smaii Small business

corporation not subject_to chapter. (1) A small business

corporation may--eteect is not to-be subject to the taxes
imposed by this chapter.
t2y——If-a-amati-busineas—corporation-makes--an--etection
nnder—-anbaection—{ti}7-thens
tay-—-wich---respect---to-—-the---taxabie--yeara--of--the
corporation-for-which--such--etection--a--in--etfecty—-such
eorporation-—~is--not-~-subject--to--the-taxes-impesed-by-this
ehapter—andy-with-reapect-to--such--taxabie--years-—and--aii

saeceeding-—taxable-yearsr-the-provistons-of-this-part-appiy

to~-snch-corporationr—and

thi--with-respect-to-the-taxabre-ysars-af-a--sharenolder
af-sush-serporation—in-wshich-pr-with-which-the-taxabie-years
of-the-corperatron-for-which-suneh-etection-r9~itn-etfect-ends

the--provistonsa--of-this-part-appiy-to-snch-sharehotdersy-and
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with-respect--to--gych--taxabie--yeary-—gnd--aki—puceeeding
taxabie--yepssry--the--proyipions——of-this-part-appiy-£e-such
shagrehotder~
t33--Ap-eiection-under-subseceion—tij-puak-—pe-—pade——in
aecordgncg—-yihh—fruie;-—prescrib;d--by-—the—-departnent——eﬁ
tevennes
t4}--Pnis--eiection--ia--nor--effective--uniepp-—the Ihe
corporate net iacome or 1oss of such—-—eteeting the
corporation is included in the stockholders’ adjus&gd 9Fr08s8

income as defined in 15-30-111.

¢53{2) Every-ctecting Each small business corporation

is reguired to pay the minimum £fee of $10 rggp;{gg,by
15-31-204."
Section 8. Ssection 15-31-204, MCA, is amended to read:
*15-31-204. Minimum fee of quaiifying smgll bggiae;;
corporations unaffected. WNotwithstanding the provisions of

15-31-121, small business corporations execting-—and

quatifying-under-15-21-282 shall pay a minimum fee of $10.7
Section 9. section 90-8-202, MGA, is amended to read:
~90-8-202. Designation of qualified pontana gapital
cospanies -- tax credit. (1) The board shall designate as
gualified Montana  capital companies those certified
companies that have been privately capitalized at a qu;mpm
level of $200,000. A certified company seeking designation

as a 4qgualified Montana cqpitalﬁcgmpgny~mustyg§k£‘gri;g§n
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application to the board on forms provided by the board. The
application must c¢ontain the information required by
90-8-204 and such cother infermation as the board reguires,

{2) (a) The total amount of tax credits authorized for
a single gualified company may not exceed $1,500,000. In the
event the capitalization of the company is later increased,
the company may apply Eor authorization of additional tax
credits within the foregoing limitation.

(b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
portion ©of the credits available for authorization before
June 3¢, 1987, that is allocated to gqualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1991, may not exceed §$3 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated to qualified companies.

{3) The credits shall be allocated to gqualified
companies in the order that completed applications for

designation as gualified capital companies are received by
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the board, and the board shall certify to each such company
its appropriate allccation.

(4) Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsection
{5)- Funds invested in a certified company prior to
designation as a qualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending
designation of the company as a qualified Montana capital
company .

{5) Subject to the provisions of subsections (2) and
{8), an jndividual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit equal to 50% of the inveastment, up
to a maximum credit of $150,000 per taxpayer. The credit may
be taken against the tax liability imposed on the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit for
investments by a small business corporation etecting—-to~-be

taxed--under-15~3%—202 defined in 15-31-201 or a partnership

may be claimed by the small business corporation

shareholders or the partners.
(6} The tax credit allowed under subsection (5} is to
be credited against the taxpayer's income tax 1liability or

coal severance tax liability for the taxable year in which

..18—
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the investmen: in a qualified Montana capital company is
made. If the amount of the tax credit exceeds the taxpayer's
tax liability for the taxable year, the amount of the credit
which exceeds the tax liability may be carried back or
cartied forward in the following manner:

{a) If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previcus taxable year exceeds the taxpayer's
tax 1liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

{b) The amount of unused credit must be used to offset
the entire tax liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

(7) The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987.

(8) An individual, small business corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection (5) may not cbtain credits
in excess of the $150,000 limit contained in subsection (5)
by making investments as more than cne entity. A partner or

shareholder in a4 small business corporation may not obtain
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more than $150,000 in credits as an individual and as the
partnership or small business corporation. A corporate
taxpayer that obtains the maximum $150,000 credit may not
obtain additional credits through investmenta by wholly
owned subsidiaries or affiliates."

NEW SECTION. Section 10. Repealer. Section 15-31-208,
MCA, is repealed.

NEW SECTION. Section 11. EEfective dates -—
applicability. {1) Except for the purposes of subsection
(2), (this act] is effective December 31, 1991, and applies
te tax years beginning after December 31, 1991.

{2) For the purpose of promulgating administrative
rules to implement {sections 1 through l0), [this act] is
effective on passage and approval.

-End-

-20-



HOUSE STANDING COMMITTEE REPORT

april 8, 1991
Page 1 of 1

Mr. Speaker: Ve, the committee on _Taxation report that _Senate

Bill 333 (third reading copy -- blue) be £dncurxed in as
amended

Signed:
Pan Harrington,

Carried by: Rep. Stang

And, that such amendments read:

1. Title, 1ine 15.

Following: ";"

Insert: "PROVIDING A LIMITED EXCEPTION ALLOWING CORPORATIONS THAT
CURRENTLY USE SUBCHAPTER S. CORPORATION STATUS FOR FILING
FEDERAL INCOME TAX AND HEGULAR CORPORATICN STATUS FOR FITIKG
MONTANA INCOME TAX TCO CONTINUE THAT METHOD OF FILING:;"

2. Page 14, line 10.
Strike: "For purposes of this part®
Insert: *{1) Except as provided in subsection (2)"

3. Page 15, line 6.

Following: line 8

Insert: " {2} A corpeoration that would otherwise be a small
business ceorporation may continue to be subject to the taxes
imposed by Title 15, chapter 31, if all of the following
conditions are met:

(a} on December 31, 1991, the corporation was doing
business in Montana and had a valid Subchapter 5. corporation
election but had not elected to be taxed as a Montana small
business corporation;

{b) after December 31, 1991, the corporation has not filed
as a Montana small business corpeoration: and

(c) the corporation files a corporate license tax return,
as required by 15-31-111, reporting all income or loss as
determined under Title 15, chapter 31, and attaches a copy of the
federal Subchapter S. corporate tax return.”

HOUSE
573323
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SENATE BILL NC. 333

INTRODUCED BY GAGE
BY REQUEST OF THE DEPARTMENT OF REVENUE
A BILL FOR AN ACT ENTITLED: “"AN ACT CLARIFYING THAT A
MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT
INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A
MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME
INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF
A CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT
ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION;
REQUIRING THAT A CORPORATION THAT ELECTS TO USE THE
SUBCHAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPOSES
USE THE MONTANA SMALL BUSINESS CORPORATICN FILING STATUS FOR

MONTANA PURPOSES; PROVIDING A LIMITED EXCEPTION ALLOWING

CORPORATIONS THAT CURRENTLY USE SUBCHAPTER S. CORPORATION

STATUS FOR FILING FEDERAL INCOME TAX AND REGULAR CORPORATION

STATUS FOR FILING MONTANA INCOME TAX TO CONTINUE THAT METHOD

OF FILING; AMENDING SECTICONS 15-30-111, 15-30-117,

15-30-126, 15-30-136, 15-30-161, 15-31-201, 15-31-202,
15-31-204, AND 90-B-202, MCA; REPEALING SECTION 15-31-208,
MChA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Z\'@mna tegistatve COuncil

11
12
13
14
i5
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Section 1. Section 15-30-111, MCA, is amended to read:

*15-30~-111. Adjusted gross income. (1) Adjusted gross
income shall be the taxpayer's federal income tax adjusted
gross income as defined in section 62 of the Internal
Revenue Code of 1954 or as that section may be labeled or
amended and in addition shall include the following:

(a) interest received on obhligations of anorher state
or territory or county, municipality, district, or other
political subdivision thereof;

(b) refunds received of federal 1income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability;

{c) that portion of a shareholder's income under
subchapter S. of Chapter 1 of the Internal Revenue Code of
1954, that has been reduced by any federal taxes paid by the
subchapter S. corporation on the income; and

(d) depreciation or amortization taken on a title plant
as defined in 33-25-105(15).

(2) Notwithstanding the provisions of the federal
Internal Revenue Code of 1954, as labeled or amended,
adjusted gross income does not include the Following which
are exempt from taxation under this chapter:

(a} all interest income from obligations of the United

STaLes government, che stace zf Montana, ccocunty,
municipality, district, 2r cther political subdivision
—2- SB 333

REFERENCE BILL

AS AMENDED
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thereof;

(b) interest income earned by a taxpayer age 65 or
older in a taxable year up to and including $800 for a
taxpayer filing a separate return and §1,600 for each joint
return;

(c) all benefits, not in excess of $3,600, received:

(i} under the Federal Employees' Retirement Act;

{ii) under the public employee retirement laws of a
state other than Montana; or

(1ii) as an annuity, pension, or endowment under any
private or corporate retirement plan or system;

{d) all benefits paid under the teachers' retirement
law which are specified as exempt from taxation by 19-4-706:

(e) all benefits paid under The Public Employees'
Retirement System Act which are specified as exempt from
taxation by 19-3-105;:

(f) all benefits paid under the highway patrol
retirement law which are specified as exempt from taxation
by 19-6-705;

(g) all Montana income tax refunds or credits thereof;

{h) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firefighters. their
surviving spouses and orphans or specified as exempt from
taxation by 19-13-1003;

(i) all benefits paid under the municipal pulice

-3- SB 333
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officers' retirement system that are specified as exempt
from taxation by 19-9-1005;

{3) ogain required to be recognized by a liquidating
corporation under 15-31-113{1){a}{ii);

{k) all tips covered by section 3402(k) cf the Internal
Revenue Code of 1954, as amended and applicable on January
1, 1983, received by persons for services rendered by them
to patrons of premises licensed to provide food, beverage,
or lodging;

(1) alii benefits received under the workers'
compensation laws;

{(m) all health insurance premiums paid by an employer
for an employee if attributed as income to the employee
under federal law;

{n) all benefits paid under an optional retirement
program that are specified as exempt Erom taxation by
19-21-212; and

(o) all money received because of a settlement
agreement or Jjudgment in a lawsuit brought against a
manufacturer or distributor of "agent orange" for dJdamages
resulting from exposure to "agent orange".

t34~-in--the-case-cf-a-sharehoider-of-a-corporation-with
respecb—bo—uhieh-the—eiection—provided—Eor—undér——subehapter
Sy--of--the-Incernai-Revenur-Ende-mf-1954;-as-amended7-ta-tn

effect—but-with-respect-te-which-the-election--provided-—-for

-1~ SB 333
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under—-t5-33-2027-—-as-—amendedy--is--not-in-effece;-adjusted
grosa-income-does-net-inciude-any-pare-cf-rhe—-corporationts
undisteributed-—taxable-——itncomey-—net-cperating-tosa;-capital
gains-or-othar-gainar;-prefita;——or—-tosses--reguired--to--be
tnetuded--rn--the--sharehotderia-federat-income—tax-adjuated
greas-iacome-by-reason-ef-the-etection-under--subchapter--5<
Howevers;——the--shareholderis--ad4usted--grosa--income-—shaii
tnetude——actuat-——distributiona—-from-—-the-corporation-ta-the
extent-they-wornld-be-treated-as--taxabte--dividends--if-—+he
subchapter-S--etection-were-not-in-effeces

€4¥({3) A shareholder of a DISC that is exempt from the
corporation license tax under 15-31-102(1){1l) shall include
in his adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law (section
995, Internal Revenue Code)} for all periods for which the
DISC election is effective.

£5¥(4) A taxpayer who, in determining federal adjusted
gross income, has reduced his business deductions by an
amount for wages and salaries for which a federal tax credit
was elected under section 44B of the Internal Revenue Code
of 1954 or as that section may be 1labeled or amended is
allowed to deduct the amount of the wages and salaries paid
regardless of the credit taken. The deduction must be made
in the year the wages and salaries were used to compute the

credit. In the case of a pactnership or small business

—-5— SB 333
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corporation, the deduction must be made to determine the
amount of income or 1loss of the partnership or small
business corporation,

t6¥{5) Married taxpayers filing a joint federal return
who must include part of their social security benefits or
part of their tier 1 railroad retirement benefits in federal
adjusted gross income may split the federal base used in
calculation of federal taxable social security benefits or
federal taxable tier 1 railrcad retirement benefits when
they file separate Montana income tax returns. The federal
base must be split equally on the Montana return.

t?¥(6) A taxpayer receiving retirement disability
benefits who has not attained age 65 by the end of the
taxable year and who has retired as permanently and totally
disabled may exclude from adjusted gross income up to $100
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
couple deduction exceeds $15,000, the excess reduces the
exclusion by an equal amount. This limitation affects the
amount of exclusion, but not the taxpayer's eligibility for
the exclusion. If eligible, married individuals shall apply
the exclusion separately, but the limitaticn for income

exceeding $15,000 is determined with respect to the spouses

-6~ SB 333
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cn their combined adjusted gross income. For the purpose of
this subsection, permanently and totally disabled means
unable to engage in any sSubstantial gainful activity by
reason of any medically determined physical or mental
impairment lasting or expected to last at least 12 months.

t8¥(7) A person receiving benefits described in
subsections {2){d) through (2)(f), (2){h), or (2)(i) may not
exclude benefits described in subsection (2)(¢c) from
adjusted gross income unless the benefits received under
subsections (2)(d) through (2){(£), (2){h), or (2){i) are
less than $3,600, in which case the person may combine
benefits to exclude up to a total of $3,600 from adjusted
gross income. (Subsecticn (2){k) terminates on occurrence of
contingency--sec. 3, Ch, 634, L., 1983.)"

Section 2. Section 15-30-117, MCA, is amended to read:

®"15-30-117. Net cperating loss -- computation. (1} A
net operating loss must be determined in accordance with
section 172 of the Internal Revenue Code of 1954 or as that
section may be labeled or amended and in accordance with the
following:

{a) Additions to loss include:

(i) that portion of the federal income tax and motor
vehicle tax allowed as a deduction under 15-30-121 or
15-30-131 which is attributable to income from a trade or

business; and
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{ii)} wages and salaries allowed as a business deduction
under 15-30-111¢5%(4}).

(b} Reductions in the loss include:

(i} interest received on obligations of another state
cr territory or of a county, municipality, distriect, or
political subdivision thereof allowed as nonbusiness income
under 15-30~-111l(1)(a};

{ii) federal income tax refunds required to be rteported
under 15-30-111 and 15-30-131 as business income;

[iii) state income tax; and

(iv) any other nonbusiness deductions allowed under
15-30-121 in excess of nonbusiness income.

(2) Notwithstanding the provisions of section 172 cf
the Internal Revenue Code of 1954 or as that section may be
labelied or amended, a net pperating loss does not include:

{a} income defined as exempt from state taxation under
15-30-111(2}): or

(b} a zero bracket deduction provided for under section
63 of the Internal Revenue Code of 1954 or as that section

may be labelied or amended.*
Section 3. section 15-30-126, MCA, is amended to read:
"15-3D-126. Small business corporation —— deduction for
donation of computer equipment to schools. A small business
corporation etecting-to-be-taxed--nnder--the--provistens--of

£5-3%+-2682, as defined in 15-31-201, i1s allowed a deduction

-B- SB 333
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equal to the fair market value, not to exceed 30% of the
small business corporation's net income, of a computer or
other sophisticated technological equipment or apparatus
intended for use with the computer donated tc an elementary,
secondary, or accredited postseccondary school located in
Montana if:

(1) the contribution is made no later than 5 years
after the manufacture of the donated property 1is
substantially completed;

{(2) the property is not transferred by the donee in
exchange for money, other property, or services;

{3) the electing small business corporation receives a
written statement from the donee in which the donee agrees
to accept the property and representing that the use and
disposition of the property will be in accordance with the
provisions of subsection (2); and

{4) the deduction allowed in this section is in lieu of
the deduction allowed under 15-30-121 £or charitable
contributions."

Section 4. Section 15-30-136, MCA, is amended to read:

"15-30-13&. Computation of income of estates or trusts
-— exemption. (1) Except as otherwise provided in this
chapter, "gross income" of estates or trusts means all
inccme from whatever source derived in the taxable year,

including but not limited to the following items:
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(a) dividends;

{b} interest received or accrued, 1including interest
received on obligations of another state or territory or a
county, municipality, district, or other political
subdivision therecf, but excluding interest income from
obligations of:

{i}) the United States government or the state of
Montana;

{(ii) a school district; or

(iii) a county, municipality, district, or other
political subdivisicon of the state;

(¢} income from partnerships and other fiduciaries;

(4} groas rents and royalties;

() gain Erom sale or exchange of property, including
those gains that are excluded from gross income for federal
fiduciary income tax purposes by section 641(c) of the
Internal Revenue Code of 1954, as amended;

{(£) gross profit from trade or business; and

{g) refunds reccovered on federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability.

{2) In computing net income, there are allowed as
deductions:

(a) interest expenses deductible for federal tax

purposes according to section 163 of the Internal Revenue

-10- SB 333
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Code of 1954, as amended;

{b) taxes paid or accrued within the taxable vyear,
including but not limited to federal income tax, but
excluding Montana income tax;

{c) that fiduciary's portion of depreciation or
depletion which is deductible for federal tax purposes
according to sections 167, 611, and 642 of the Internal
Revenue Code of 1934, as amended:

(d) charitable contributions that are deductible for
federal tax purposes according to section 642(c) of the
Internal Revenue Code of 1954, as amended:

{(e) administrative expenses claimed for federal income
tax purposes, according to sections 212 and 642{(g) of the
Internal Revenue Code of 1954, as amended, if such expenses
were not claimed as a deduction in the determination of
Montana inheritance tax;

(£) losses from fire, storm, shipwreck, or other
casualty or from theft, tc the extent not compensated for by
insurance or otherwise, that are deductible for federal tax
purposes according to section 165 of the Internal Revenue
Code of 1954, as amended;

{g) net operating 1loss deductions allowed for federal
income tax under section 642(d4) of the Internal Revenue Code
af 1954, as amended, except estates may not claim losses

tnat are deductible on the decedent's final return;
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{h) all benefits, not in excess of $3,600, received:

{i) as federal employees' retirement;

(ii) as retirement from public employment in a state
other than Montana; or

{iii) as an annuity, pension, or endowment under private
or corporate retirement plans or systems;

(i) all benefits paid under the Montana teachers’
retirement system that are specified as exempt Efrom taxation
by 19-4-706;

{1) all benefits paid under the Montana Public
Employees' Retirement System Act that are specified as
exempt from taxation by 19-3-105;

{k) all benefits paid under the Montana highway batrcl
officers' retirement system that are specified as exempt
from taxation by 19-6-705;

{1) Montana income tax refunds or credits thereof:;

(m) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firemen or their surviving
spouses or children;

(n) all benefits paid under the municipal police
officers' retirement system that are specified as exempt
from taxation by 19-9-1005.

t3y-—in--the-case-af-a-shareholtder-of-n-corpasration-with
respect-to-which-the-etection-provided-for-under——subchapter

S7--of--the-Internat-Revenne-Esde-2£-1954;-as-amendedy~+a-in

-12~ SB 333
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effect-but-with-respect-to-vhich-the-siection--provided—-for
under--15-31-262--ts--not—-in--c€€asct;—-net--income-does-not
tncinde-any-parc-of-the-corporationta-dndistributed-—taxabie
ineomer;--net—-operating--lossy-ecapitai-gains-or-sther-gainss
prefies;——or--~iosses--required--to—-be---inciuded---itn-—-the
shareholderts—federal-income-tax—nee-income-by-reasen-of-the
elecrion--undar-subehapter-9--Hoewever;-the-ashareheatderis—nes
income-—-shatt-—-inciuvde--——-actuai--—diseribueion---from———the
corperarion-—to--the--extene--ie-woutd-be-erented-as—taxabie
dividends-if-the-subchapter-Sr—ealection-were—not-in-effects
t43(3) The following additional deductions shall be
allowed in deriving taxable inccme of estates and trusts:

(a) any amount of income for the taxable year currently
required to be distributed to beneficiaries for such year;

(b) any octher amounts properly paid or credited or
required to be distributed for the taxable year;

(¢) the amount o©of 60% of the excess of the net
long-term capital gain over the net short-term capital loss
for the taxable year.

t53(4) The exemption allowed for estates and trusts is
that exemption provided in 15-30-112{2){a) and 15-30-112{8}.

+63(5) A trust or estate excluding benefits under
subsections (2)(i} through (2)(kX), {2){m), or {2)}(n) may not
exclude benefits described in subsecticon (2)(h) from net

income unless the benefits received under subsections (2)(1r)
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through  (2)(k), (2)(m), or (2){n}) are less than $3,600, in
which case the trust or estate may combine benefits to
exclude up to a total of $3,600 from net income."

Section 5. section 15-30-161, MCA, is amended to read:

"15-30-161. Purpose. The purpose of 15-30-162 is ta
allow individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations eteeting-to-be-taxed-under--the--pravisions--of

15-3%-262 defined in 15-31-201, to take the investment

credit as provided for in 15-30-162 in order to stimulate
capital investment by the small business sector.”
Section 6. section 15-31-20), MCA, is amended to read:
“15-31-201. Definittons Definition of "small business

corporation”. tt} Per-purposes-of-this-part (1) EXCEPT AS

PROVIDED IN SUBSECTION {(2), the term "small business

corporation” means a corporaticn deing-business--in--Mentans
and-which that has made a valid election under Subchapter S.
of Chapter 1 of the Internal Revenue Code. of-i954-and

thereafrers

tey--has-fited A small business corporaticon shall attach

a copy of the approved federal election with the Montana

return filed for the first taxable year the federal election

is effective. department—~on—cr—beEare—the-i%th-day—ef-the
third-month-of-the-taxabie-year-for-whish-the-miserion-ta—ts

become—effective;-or
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tsy-—-fiten-a-copy-of-the-federai-Subchapter-9--corparate
tax-return-with-the-cax-return-fited-under-this-chapters

+2y—-For—purpeses-cf-this-party-the-term-“etecting-smatd
business--corporationt--meansr——with--reapect—te-any-caxabie
year;——a—--smati-—-business--corpeoratrion--whieh--has--—made-——an
etection-under—Subehapter-S-in-effect-for-the--taxabie--year
and=+

tar--has-~--fited--a--copy--of--asuch--etection—-with-—the
department-on-or-before-the-i5th-day-of-the-third--menth—-of
the-—taxabie--year--for-—-which-—the-—-alaction——-its--to-become
effectiver—or

‘ tby--fites-a-copy-cf-the-federat-Subehapter-S--corparate

tax-return-with-the-tax-reecurn—fited-nunder-this-chapcers

{2) A CORPORATION THAT WOULD OTHERWISE BE A SMALL

BUSINESS CORPORATION MAY CONTINUE TCO BE SUBJECT TO THE TAXES

IMPOSED BY TITLE 15, CHAPTER 31, IF ALL OF THE FOLLOWING

CONDITIONS ARE MET:

{A) ON DECEMBER 31, 1991, THE CORPORATION WAS DOING

BUSINESS IN MONTANA AND HAD A VALID SUBCHAPTER S.

CORPORATICN ELECTION BUT HAD NOT ELECTED TQ BE TAXED AS A

MONTANA SMALL BUSINESS CORPORATION:

(B) AFTER DECEMBER 31, 1991, THE CORPORATION HAS NOT

FILED AS A MONTANA SMALL BUSINESS CORPORATION; AND

{C) THE CORPORATION FILES A CORPORATE LICENSE TAX

RETURN, AS REQUIRED BY 15-31-11l, REPORTING ALL INCOME OR

~15- sB 333
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LOSS AS DETERMINED UNDER TITLE 15, CHAPTER 31, AND ATTACHES

A COPY OF THE FEDERAIL SUBCHAPTER S. CORPCRATE TAX RETURN."

Seaction 7. Section 15-311-202, MCA, is amended to read:

"15-31-202. Eiection--——-by-———-smaii Small business

corporation not subject to chapter. (i) A small business

corporation may--eleet is not te-be subject to the taxes
imposed by this chapter.
t23--Ff-a-smati-business-corporation-makes—-an-—-etection
tnder-subsaction—{iyy-chens
tay--with---respect-—-to-—-——the--—-taxabie--years—-af—-the
corporation-for-which—-sach—-election--i¢s——in--effeckt;--such
corporaticn--is—-not--subject--ta--tha-taxes-imposed-by-this
chapter-andy-with-respect-to--such--taxnbie--yeara--and--ati
succeading--taxable-years;-the-provisiens-of-this-part-appty
to-such-corperation;-and
tby-~with-reapect-to-the-taxabte-years-of-a--sharehoider
af-such-eorporation—in-which-er-with-which-the-taxabie-years
of-the-corporation-far-whieh-such-atection-ts—in-effeee—eand;
the--provisions—-of-ehis-part-appiy-te-sueh-sharehaider;—and
With-respect——to--such--taxabie--years--and--ati--succeeding
taxabie--yearay--the--provisions--cf-this-part-appty-to-aneh
sharehoiders
t3r--An-election-under-subsection—{}j-must--be--made--in
accordance--with-—-rnites--presertbed--py--the-—-department——of

revenaes

=16~ S§B 333
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t4y-—-FThis——etection-——ia-—noe--effective—-untess-—the The
corporate net income or 1loss of such---electing the
corporation is'included in the stockholders' adjusted gross
income as defined in 15-30-111.

t5¥(2} Bvery-eiecting Each small business corpeoration

is required to pay the minimum fee of $10 regquired by

15-31-204."
Section B. Section 15-31-204, MCA, is amended to read:

*15-31-204, Minimum fee of quaiifying small business

corporations unaffected. Notwithstanding the provisions of

15-31-121, small business corporations etecting—--and

guatifying-under-i5-31-282 shall pay a minimum fee of $10."
Section 9. Section 90-8-202, MCA, is amended to read:
"90-8-202. Designation of qualified Montana capital
companies -- tax credit. (1) The board shall designate as
qualified Montana capital companies those certified
companies that have been privately capitalized at a minimum
level of $200,000. A certified company seeking designation
as a qualified Montana capital company must make written
application to the beoard on forms pravided by the board. The
application must contain the information required by
90-8-204 and such other informaticn as the beoard requires.
(2) (a) The total amount of tax credits authorized for
a single qualified company may not exceed $1,500,000. In the

event the capitalization of the company is later increased,

-17- SB 333
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the company may apply for authorization of additicnal tax
credits within the foregoing limitation,

(b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authcorization before
June 30, 1985, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
porticn of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1991, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1889, that is allocated to gualified companies.

(1) The credits shall be allcocated to qualified
companies in the order that completed applications for
designation as gualified capital companies are received by
the board, and the board shall certify to each such company
its appropriate allocation.

(4) Investors in a qualified Montana capital company

are entitled to the tax credits provided for in subsection

(5. Funds Llnvested in a <certified company prior to
designation as a qualified Montana capital company may, at
-18- SB 333



Y- R - - S B -]

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0333/02

the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending
designation o¢f the company as a qualified Montana capital
company-

(5) Subject to the provisions of subsections (2) and
(8), an individual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital ihvestment in a qualified Montana capital company is
entitled to a tax credit equal to 50% of the investment, up
to a maximum credit of $150,000 per taxpayer. The credit may
be taken against the tax liability imposed en the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit for
investments by a small business corperation etecting--to--be

taxed--under-15-33-262 defined in 15-31-201 or a partnership

may be claimed by the small business corporation
shareholders or the partners.

{6) The tax credit allowed under subsection (5) 1s to
be credited against the taxpayer's income tax liability or
coal severance tax liability for the taxable year in which
the investment in a qualified Montana capital company is
made. If the amount of the tax credit exceeds the taxpayer's
tax liability for the taxable year, the amount of the credit
which exceeds the tax liability may be carried back aor

carried Eorward in the following manner:

(a) If the sum of the amount of credit for the current
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taxable year plus the amount of credit, if any, carried
farward from a previous taxable year exceeds the taxpayer's
tax liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

(b} The amount of unused credit must be used to offset
the entire tax 1liability of each of the 18 taxable years,
beginning with the earliest and commencing to the neaxt
succeeding year until the credit is exhausted.

{7) The tax credit provided for 1in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987.

(8) An individual, sméll business corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection {5) may not obtain credits
in excess of the $150,000 limit contained in subsection (5}
by making investments as more than one entity. A partner or
shareholder in a small business corporation may not obtain
more than $150,000 in credits as an individual and as the
partnership or small Dbusiness corporation., A corporate
taxpayer that obtains the maximum $150,000 c¢redit may not
obtain additional credits through investments by wholly

owned subsidiaries or affiliates."

NMEW SECTION. Section 10. Repealer. Section 15-31-208,

-20- SB 113
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MCA, is repealed.

NEW SECTION. Section 11. Effective dates
applicability. (1) Except for the purposes o¢f subsection
{2), [this act] is effective December 31, 1991, and applies
toe tax years beginning after December 31, 1991,

(2) For the purpose of promulgating administrative
rules to implement [sections 1 through 10}, (this act] is
effective on passage and approval.

-End-
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Free Conference Committee
on Senate Bill No. 333
Report No. 1, April 23, 1991
Page 1 of 1
Mr. President and Mr. Speaker:

We, your Free Conference Committee on Senate Bill No. 333, met
and considered Senate Bill No. 333 (reference copy - salmon) and
recommend that Senate Bill No. 333 (reference copy - salmon) be
amended as follows;

1. Title, 1line 5.
Strike: "CLARIFYING" on line §
Insert: "requiring"

2. Page 21

Following: line 1

Insert:s "NEW SECTION. Section 11. Conditional Grandfather Clause
for certain Montana Shareholderg of Foreign Corporations
that have elected § corporation status for federal tax
purposes. A Montana taxpayver who is a sharehoclder in a
corporation that is not doing business in Montana and has
elected S corporation status for federal tax purposes can
apply Section 15-3-111(3) (1989) for all tax vears beginning
on or before December 31, 1996, if the following conditions
are met:.

{1) The taxpaper can establish by substantial, credible
evidence that the department of revenue gave the taxpayer advice
concerning the application of Section 15-30-111(3), to the
taxpayer's facts and circumstances.

(2) The taxpayer can establish by substantial, credible
evidence that he relied on that advice to his detriment.”
Renumber: subsequent sections
And that this Conference Committee report be adopted,

For the Senate:

7 A

Chair, Sen. Towe

Sen. Koehnke

ep. Féster

Feccr ¥y
SR 333

REJECT 861553CC.8571
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SENATE BILL NO. 333
INTRODUCED BY GAGE

BY REQUEST OF THE DEPARTMENT COF REVENUE

A BILL FOR AN ACT ERNTITLED: "AN ACT €bAR¥P¥IN6 REQUIRING
THAT A MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT
INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A
MONTANA SMALL BUSINESS CORPORATION ¥8 BE SUBJECT TO THE SAME
INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHCLDER OF
A .CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT
ELECTED TC BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION;
REQUIRTNG THAT A CORPORATION THAT ELECTS TO USE THE
SUBCHAPTER S. CORPORATION FPILING STATUS FOR FEDERAL PURPOSES
USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR

MONTANA PURPOSES; PROVIDING A LIMITED EXCEPTION ALLOWING

CORPORATIONS THAT CURRENTLY USE SUBCHAPTER S. CORPORATION

STATUS FOR FILING FEDERAL INCOME TAX AND REGULAR CORPORATION

STATUS FOR FILING MONTANA INCOME TAX TO CONTINUE THAT METHQD

OF FILING; AMEND ING SECTIONS 15-30-111, 15-30-117,

15-30-126, 15-30-136, 15-30-161, 15-31-201, 15-31-202,
15-31-204, AND 90-8-202, MCA; REPEALING SECTION 15-31-208,
MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. section 15-30-111, MCA, is amended to read:

=15-30-111. Adjusted gross income. (1) Adjusted gross
income shall be the taxpayer's federal income tax adjusted
gross income as defined in section 62 of the Internal
Revenue Code of 1954 or as that section may be labeled cor
amended and in addition shall include the foliowing:

{a) interest received on obligations of another state
or territory or county, municipality, district, or other
political subdivision thereof;

{b) refunds received of federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability;

(c)} that portion of a shareholder's income wunder
subchapter S. of Chapter 1 of the Internal Revenue Code of
1954, that has been reduced by any federal taxes paid by the
subchapter S. corporation on the income; and

{d) depreciation or amortization taken on a title plant
as defined in 33-25-105(15).

(2) Notwithstanding the provisions of the federal
Internal Revepue Code of 1954, as labeled or amended,
adjusted gross income dees not include the following which
are exempt from taxation under this chapter:

{a} all interest income Erom cbligations of the United
States government, the state of Montana, county,

municipality, district, or other political subdivision

2 sa 333

REFERENCE BILL: Includes Free
Conference Committee Report
Dated_4--23-9
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thereof;

(b) interest income earned by a taxpayer age 65 or
older in a taxable year up to and including $800 for a
taxpayer filing a separate return and $1,600 for each Jjoint
return;

(¢} all benefits, not in excess of $3,600, received:

(i} wunder the Federal Employees' Retirement Act:

(1i) under the public employee retirement laws of a
state other than Montana; or

{iii) as an annuity, pension, or endowment under any
private or corporate retirement plan or system;

{d}) all benefits paid under the teachers' retirement
law which are specified as exempt Erom taxation by 19-4-706;

{e) all benefits paid under The Public Employees®
Retirement System Act which are specified as exempt from
taxation by 19-3-105;

(€} all benefits paid under the highway patrol
retirement law which are specified as exempt from taxation
by 19-6-705;

(g) all Montana income tax refunds or credits thereof;

(h) all benefits paid under 19-11-602, 19-11-604, and
19-11-605 to retired and disabled firefighters, their
surviving spouses and orphans or specified as exempt from
taxation by 19-13-1003;

{i} all benefits paid under the municipal police

-3- SB 333
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officers' retirement system that are specified as exempt
from taxation by 19-9-1005;

(j) gain required to be recognized by a 1liquidating
corporation under 15-31-113(1)(a){ii);

{k) all tips covered by section 3402(k) of the Internal
Revenue Code of 1954, as amended and applicable on January
1, 1983, received by persons for services rendered by them
to patrons of premises licensed to provide food, beverage,
or lodging;

(1) all benefits received under the workers'
coipenaation laws;

{m) all health insurance premiums paid by an employer
for an employee if attributed as income to the employee
under federal law;

(n} all benefits paid under an optional retirement
program that are aspecified as exempt from taxation by
19-21-212; and

(o) all money received because of a settlement
agreement or judgment in a lawsuit brought against a
manufacturer or distributor of "agent orange" for damages
resulting from exposure to "agent crange”.

t3}--En——the-ecase-of-a-shareholder-of-a-corperation-with
respect-te-which-the-etection-provided-£for-under——sabehapter
Sr-—af——the-internai-Revenue-Eode-of-19547-as-amendedy;-is-in

effest-but-with-respect-to-which-the-etection—-provided--for

—4- sB 333
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under——-15-3t-2027--as--amended;-—-is——not-in-effect;-adjunced
groas-inecone-does—-not-ineltude-any-part-of-the--corperationta
undistributed-——taxabie—-incomey--net-operating-lossy-capitat
gains-or~other-gains;-profits;—-or—-iosses-—-regquired-—-to--be
inecinded--in-—the—-sharehotderis-federali-income-tax-adjusted
gross-income-by—-reason-ef-the-eteetion-under—~subchapter--9:
Howevery——the-—-sharehoideris--adjusted-—gross-—tncome--shaiti
inetude--actuai--disteributionn-—-£from——the-corporation-to-che
extant-shey-yould-be—treated-as--taxabte--dividends——if-——the
subchaptear-S;-etectiton-were-not-in-effeacts

t4¥(3) A shareholder of a DISC that is exempt from the
corporation license tax under 15-31-102(1)(1) shall ing¢lude
in his adjusted gross income the earnings and profits of the
DISC in the same manner as provided by federal law (section
995, Internal Revenue Code) for all periods for which the
DISC election is effective.

t53{4) A taxpayer who, in determining federal adjusted
gross income, has reduced his business deductions by an
amount for wages and salaries for which a federal tax credit
was elected under section 44B of the Internal Revenue Code
of 1954 or as that section may be labeled or amended is

allowed to deduct the amount of the wages and salaries paid

regardless of the credit taken. The deducticn must be made

in the year the wages and salaries were used to compute the

credit. In the case of a partnership or small business
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corporation, the deduction must be made to determine the
amount cof income or loss of the partnership or small
business corporation.

t6¥({5) Married taxpayers filing a joint federal return
who must inelude part of their social security benefits oOr
part of their tier 1 railroad retirement benefits in federal
adjusted gross income may split the federal base used in
calculation of federal taxable social security benefits oOr
federal taxable tier 1 railroad retirement benefits when
they file separate Montana incowe tax returns. The [ederal
base must be split equally on the Montana return.

£7y(6) A

benefits who has not attained age 65 by the end of the

taxpayer receiving retirement disability
taxable year and who has retired as permanently and totally
disabled may exclude from adjusted gross income up to $100
per week received as wages or payments in lieu of wages for
a period during which the employee is absent from work due
to the disability. If the adjusted gross income before this
exclusion and before application of the two-earner married
couple deduction exceeds $15,000, the excess reduces the
exclusion by an equal amcunt. This limitation affects the
amount of exclusion, but not the taxpayer's eligibility for
the exclusion. If eligible, married individuals shall apply
the exclusion separately, but the Llimitation for income

exceeding $15,000 is determined with respect to the spouses

—6- $B 333
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on their combined adjusted gross income. For the purpose of
this subsection, permanently and totally disabled means
unable to engage in any substantial gainful activity by
reason of any medically determined physical or mental
impairment lasting or expected to last at least 12 months.

+84{7} A person receiving benefits described in
subsections (2)(d) through {(2}(f), (2){h), or (2)(i) may not
exclude benefits described in subsection (2)(c}) from
adjusted gross income unless the benefits received under
subsections (2)(d) through (2){f£), (2)(h), or (2}(i) are
less than $3,600, in which case the person may combine
benefits to exclude up to a total of $3,600 from adjusted
groas income. (Subsection {2){k) terminates on occurrence of
contingency--sec. 3, Ch. 634, L. 1983.})"

Section 2. Section 15-30-117, MCA, is amended to read:

"15-30-117. Net operating loss -- computation. (1) A
net operating loss must be determined in accordance with
section 172 of the Internal Revenue Code of 1954 or as that
section may be labeled or amended and in accordance with the
following:

(a) Additions to loss include:

(i) that portion of the federal income tax and motor
vehicle tax allowed as a deduction under 15-30-121 or
15-30-131 which is attkributable to income from a trade or

business; and
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(ii) wages and salaries allowed as a business deduction
under 15-30-1114¢53(4}.

(b} Reductions in the loss include:

{i} interest received on obligations of another state
or territory or of a county, municipality, district, or
politlical subdivision thereof allowed as nonbusiness income
under 15-30-111(1l)(a):

(1i) federal income tax refunds required to be reported
under 15-30-111 and 15-30-131 as business income;

(iii) state income tax; and

(iv) any other nonbusiness deductions allowed under
15-30-121 in excess of nonbusiness income.

{2) Notwithstanding the provisions of section 172 of
the Internal Revenue Code of 1954 or as that section may be
labeled or amended, a net operating loss does not inciude:

(a) income defined as exempt from state taxation under
15-30-111(2); or

(b} a zero bracket deduction provided for under section
63 of the Internal Revenue Code of 1954 or as that section
may be labeled or amended."

Section 3. section 15-30-126, MCA, is amended to read:

*15-30-126. Small business corporation —- deduction for
donation of computer equipment to schools. A small business
corporation etecting-to-be—taxed--under--the—-provistons—-ef

$5-3%-262, as defined in 15-31-201, is allowed a deduction

-8- SB 333
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equal to the fair market value, not to exceed 30% of the
small business corporation's net income, of a computer or
other sophisticated technological equipment or apparatus
intended for use with the computer donated tco an elementary,
secondary, or accredited postaecondary scheool located in
Montana if:

(1) the contribution is made no later than S years
after the manufacture of the donated property is
substantially completed;

(2) the property is not transferred byr the donee in
exchange for money, other property, or services;

{3) the electing smal}l business corporation receives a
written statement from the donee in which the donee agrees
to accept the property and representing that the use and
disposition of the property will be in accordance with the
provisicons of subsection {2); and

(4) the deduction allowed in this section is in lieu of
the deduction allowed under 15-30-121 £for charitable

contributions."
. Section 4. Section 15-30-136, MCA, is amended to read:
®"15-30-136. Computation of income of estates or trusts
-— exemption. (1) Except as otherwise provided in this
chapter, "gross income" of estates or trusts means all

income from whatever source derived in the taxable year,

including but not limited to the following items:
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{a) dividends;

{b) interest received or accrued, including interest
received on obligations of another state or territory or a
county, municipality, district, or other political
subdivision thereof, but excluding interest income from
obligations of:

{i) the United States government or the state of
Montana;

{ii) a school district; or

(iii} a county, municipality, districg, or other
political subdivision of the state;

{c) income from partnerships and other fiduciaries;

(d) gross rents and royalties;

(e} gain from sale or exchange of property, including
those gains that are excluded from gross income for federal
fiduciary income tax purposes by section 641(c) of the
Internal Revenue Code of 1954, as amended;

{£} gross profit from trade or business; and

{g) refunds recovered on federal income tax, to the
extent the deduction of such tax resulted in a reduction of
Montana income tax liability.

(2) In computing net income, there are allowed as
deductions:

(a) interest expenses deductible for federal tax

purposes according to section 163 of the Internal Revenue

~10- SB 333
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Code of 1954, as amended;

(b) taxes paid or accrued within the taxable year,
including but not limited to federal income tax, but
excluding Montana income tax;

(c) that Eiduciary's poertion of depreciation or
depletion which is deductible for federal tax purposes
according to sections 167, 611, and 642 of the Internal
Revenue Code of 1954, as amended:

(@) charitable contributions that are deductible for
federal tax purposes according to section 642(c) of the
Internal Revenue Code of 1954, as amended;

{e) administrative expenses claimed for federal income
tax purposes, according to sections 212 and 642(g) of the
Internal Revenue Code of 1954, as amended, if such expenses
were not claimed as a deduction in the determipation of
Montana inheritance tax;

(f) losses from fire, storm, shipwreck, or other
casualty or from theft, to the extent not compensated for by
insurance or otherwise, that are deductible for federal tax
purposes according to section 165 of the 1Internal Revenue
Code of 1954, as amended;

{g) net operating loss deductions allowed for federal
income tax under section 642(d) of the Internal Revenue Code
of 1954, as amended, except estates may not claim losses

that are deductible on the decedent's final return;
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(h) all benefits, not in excess of $3,600, received:

(i) as federal employees' retirement;

{ii} as retirement from public employment in a state
other than Meontana; or

{iii) as an annuity, pension, or endowment under private
or corporate retirement plans or systems;

(i} all benefits paid under the Montana teachers'
retirement system that are specified as exempt from taxation
by 19-4-706;

(j) all benefits paid under the Montana Public
Employees' Retirement System Act that are specified as
exempt from taxation by 19-3-105;

(k) all benefits paid under the Montana highway patrol
officers' retirement system that are specified as exempt
from taxation by 19-6-70S;

(1) Montana income tax refunds or credits thereof:;

(m) all benefits paid under 1%-11-602, 19-11-604, and
19-11-605 to retired and disabled firemen or their surviving
spouses or children;

[n) all benefits paid under the municipal police
officers’' retirement system that are specified as exempt
from taxation by 19-9-1005.

+33-—in——the-ense-of-a-sharehoider-cf-a-corporation-with
reapmet-te-which-the-etectian-provided-for-under--subchapter

Se——ef-—the-Internat-Revenue-Code-of-1954;-as-amendedsr—ta—in
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effect-bub-with-respece-te-vhieh-the-etection——-provided--for
under--15-331-262--is--net-—in—-effect;—-net——-income-does-not
tnetude-any-part-cf-che-corporationts-undistributed——taxabie
income;-—net--operating—-ioss;-capikal-gains-or-other-gainay
prefitsy--or--tosses--required--to--be---incituded-—-in———the
sharehclderts-federai-income-tax—net-income-hy-reason-cf-the
etection-—under-subehapter-8r-Hewevery—the-sharehoideris-net
income--shaii---inciude——-actuat-——-distribution—-£frem———the
esrporation——to——the--extent--it-wonld-be-treated-as-taxabie
divideadswif-the—subchapter—S:—e}ectidﬁ?;erevnet~§n-e£€eeb%
+4¥(3}) The Eollowing additional deductions shall be
allowed in deriving taxable income of estates and trusts:

{a) any amount of income for the taxable year currently
required to be distributed to beneficiaries for such year;

{b} any other amounts properly paid or credited or
required to be distributed for the taxable year;

{c) the amount of 60% of the excess of the net
long-term capital gain over the net short-term capital loss
for the taxable year.

+53(4) The exemption allowed for estates and trusts is
that exemption provided in 15-30-112(2)(a) and 15-30-112{(8).

t6¥(5) A trust or estate excluding benefits under
subsections (2}(i) through {2){k), (2)(m}, or {2){(n) may not
exclude benefits described in subsection (2)({(h) from net

income unless the benefits received under subsections {2)(i}
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through (2)(k), {2){m), or (2)(n) are less than $3,600, in
which case the truat or estate may combine benefits to

exclude up to a total of $3,600 from net income."

Section 5. Section 15-30-161, MCA, is amended to read:
"15-30-161. Purpose. The purpose of 15-30-162 is to

allow individuals, estates, and trusts, including those
owning an interest in partnerships and in small business
corporations eiecting—teo—be-taxed-under--the--provisions——of

15-33-2082 defined in 15-31-201, to take the investment

credit as provided for in 15-30-162 in order to stimulate
capital investment by the small business sector."”
Section 6. Section 15-31-201, MCA, is amended to read:

*15-31-201. Ppefinitioana Definition of "small business

corporation®. ti} Por-purposes-of-this-part (1)
PROVIDED

EXCEPT AS

IN SUBSECTION (2), the term "small business

corporation®™ means a corporation deing-businessa—-in--Montana
and-whieh that has made a valid election under Subchapter S.
of Chapter 1 of the Internal BRevenue Code. o£-1954-and
thereafter:

tay--has-£+ted A small business corporation shall attach

a copy of the approved federal election with the Montana

return filed for the first taxable year the federal electiocn

is effective, department--on-or-before—the-i5th-day-ef-the
third-month-sf-che-taxable-year-for-which-the-etaceion-ts-to

become-effective;-or
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tb}--fites—a-copy-ef-the-federai-Subehapter-S--corporate
tax-return-with-the-cax-return-£fited-undar-this-chapterc
t2y—~Por-purposes-of-this-part;-the-term—"etecting-smaiti
businesa——corporationi--meansy--with-—respect-to-any-taxabie
yYeary—a-—smati--business--corporation--which--has--made--an
election-under-Subchapter-S-in-effect-fer-the--taxabie--year
andsz
taj——has——-£filted--a--copy-—of-—such--etection-—-with--the
department-en-er-bafere-the-iSth-day-of-the-third--month--of
the—-taxable—-year——for--whieh-—-the--eiection——is—-to-become
effectives-or
tb)——files-a-copy-af-the-federal-Subchapter-S--ecerporate
tax-return-with—the-tax-return-filed-under-this-chapters

{2) A CORPORATION THAT WOULD OTHERWISE BE A SMALL

BUSINESS CORPORATION MAY CONTINUE TO_BE SUBJECT TO THE TAXES

IMPOSED BY TITLE 15, CHAPTER 31, IF ALL OF THE FOLLOWING

CONDITIONS ARE MET:

(A) ON DECEMBER 31, 1991, THE CORPORATION WAS DOING

BUSINESS IN MONTANA AND HAD A VALID SUBCHAPTER S.

CORPORATION ELECTION BUT HAD NOT ELECTED TO BE TAXED AS A

MONTANA SMALL BUSINESS CORPORATION;

(B) AFTER DECEMBER 31, 1991, THE CORPORATION HAS NOT

FILED AS A MONTANA SMALL BUSINESS CORPORATION; AND

{C) THE CORPORATION FILES A CORPORATE LICENSE TaX

RETURN, AS REQUIRED BY 15-31-111, REPORTING ALL INCOME OR
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LOSS AS DETERMINED UNDER TITLE 15, CHAPTER 31, AND ATTACHES

A COPY OF THE FEDERAL SUBCHAPTER S. CORPORATE TAX RETURN."

Section 7. Section 15-31-202, MCA, is amended to read:
“15-31-202. Eilection----by----smali Small busineas

corporation not subject to chapter. {[(l1) A small business

corporation may--eteet is not be-bé subject to the taxes
imposed by this chapter.
t2y——if-a-smati-business-corporation-nakes--an--etection
under-subsection-fiy7-thens
tay¥——with---respect-—--to---the---taxabte--years--cf--the
eorporation—for—-which--such-—-etection——its~-in--effecty-—such
eeiporab&en——is—-aob——subject——to-—the-taxea-impesed-hy-thia
chapter-andz-with-respect—to--such-~-taxabie—-yeara—and—-ail
succeeding——baxabie;yeafsr-the—provis&ons—ai—this—p&rt—app}y
to-such-corporations-ané
thy--with-respect-to-the-taxahie-years-of-a—-shavehoider
ef-such-ecoerparation-in-which-ar-with-which-the-taxabie-years
cf-the-corporation-for-which-such-etection-rs-tn-effect-endy
the--provisions--sé-chis-parc-appiy-to-sueh-sharehoider;-and
with—respect“*to-—sueh--taxabie—-years——and—~aii-—sn::eeding
taxabte--yearsy——the--proviaions--of-this-part-appiy-te-such
shavehotders
{3y--An-election-under—-aubsection—tiy-mest-—bhe--madea——in
accordanee--with--ruies--prescriped--by--the--deparement ——-of

revennes
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t4y--Thia—-etection—-is—-not--effective——uniess--che The
corporate net income or loss of such--——electing the
corporation is included in the stockholders' adjusted gross
income as defined in 15-30-111,

+5%+({2) PEvery-eiecting Each small business corporation

is required to pay the minimum fee of $10 required by
15-31-204."

Section 8. sSection 15-31-204, MCA, is amended to read:

*15-31-204. Minimum fee of guaiifying small business

corporations unaffected. WNotwithstanding the provisions of

L .
15-31-121, small business corporations etecting—-——-and

quaiifying—under-15-331-202 shall pay a minimum fee of $10."
Section 9. section 90-8-202, MCA, is amended to read:

*90~-8-202. Designation of qualified Montana capital
companies -— tax credit. (1) The board shall designate as
qualified Montana capital companies those certified
companies that have been privately capitalized at a minimum
level of $200,000. A certified company seeking designation
as a qualified Montana capital company must make written
application to the board on forms provided by the board. The
application must contain the information required by
90-8-204 and such other information as the board requires.

{2) (a) The total amount of tax credits authorized for
a single gqualified company may not exceed $1,500,000. In the

event the capitalization of the company is later increased,
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the company may apply for authorization of additional tax
credits within the foregqoing limitation.

{(b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 310, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to gualified companies. The
total credits authorized for all companies between July 1,
1987, and June 38, 1989, may not exceed $3 i&llion plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
total credits autharized for all companies between July 1,
1989, and June 30, 1991, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated to qualified companies.

(3) The credits shall be allocated to qualified
companies in the order that completed applications for
designation as qualified capital companies are received by
the board, and the board shall certify to each such company
its appropriate allocation.

(4) Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsection
(5). Funds invested in a certified company prior to

designation as a qualified Montana capital company may. at
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the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending
designation of the c¢ompany as a gualified Montana capital
company.

{5) Subject to the provisions of subsections (2) and
{8), an individual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit equal to 50% of the investment, up
to a maximum credit of $150,000 per taxpayer. The credit may
bé taken against the tax liability imposed on the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit for
investments by a small business corporation eteeting--to—-be

tared—-under—15-331~-282 defined in 15-31-201 or a partnership

may be claimed by the small business corporation
shareholders or the partners.

{(6) The tax credit allowed under subsection (5) is to
be credited against the taxpayer's income tax liability or
coal severance tax liability for the taxable year in which
the investment in a qualified Montana capital company Iis
made., If the amount of the tax credit exceeds the taxpayer's
tax liability for the taxable year, the amount of the credit
which exceeds the tax liability may be carried back or
carried forward in the folldwing manner:

(a} If the sum of the amount of c¢redit for the current
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taxable vyear plus\ the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer's
tax liability for the cyrzrent taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the Full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

(b) The amount of unused credit must be used to offset
the entire tax liability of each of the 18 taxable yeats,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

{7} The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987.

{8) An individual, small business  corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection {5) may not obtain credits
in excess of the $150,000 limit contained in subseéction (5)
by making investments as more than one entity. A partner or
shareholder in a small business corporation may not obtain
more than $150,000 in credits as an individual and as the
partnership or small business corporation. A corporate
taxpayer that obtains the maximum $150,000 credit may not
obtain additicnal c¢redits through investments by wholly

owned subsidiaries or affiliates."”

NEW SECTION. Section 10. Repealer. Section 15-31-208,
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MCA, is repealed.

NEW SECTION. SECTION 11. CONDITIONAL GRANDFATHER

CLAUSE FOR_ CERTAIN MONTANA SHAREHOLDERS OF FOREIGN

CORPORATIONS THAT HAVE ELECTED SUBCHAPTER S. CORPORATION

STATUS FOR FEDERAL TAX PURPOSES. A MONTANA TAXPAYFR WHO IS A

SHAREHOLDER IN A CORPCRATION THAT IS NOT DOING BUSINESS IN

MONTANA AND THAT HAS ELECTED SUBCHAPTER S. CORPORATION

STATUS FOR FEDERAL TAX PURPOSES MAY APPLY 15-30-111(3)

{1989) FOR ALL TAX YEARS BEGINNING ON OR BEFORE DECEMBER 31,

1996, IF THE FOLLOWING CONDITIONS ARE MET:

(1) THE TAXPAPER CAN ESTABLISH BY SUBSTANTIAL, CREDIBLE

EVIDENCE THAT THE DEPARTMENT OF REVENUE GAVE THE TAXPAYER

ADVICE CONCERNING THE APPLICATION OF 15-30-111(3) TO THE

TAXPAYER'S FACTS AND CIRCUMSTANCES.

(2) THE TAXPAYER CAN ESTABLISE BY SUBSTANTIAL, CREDIBLE

EVIDENCE THAT HE RELIED ON THAT ADVICE TO HIS DETRIMENT.

NEW SECTION. Section 12. Effective dates -
applicability. (1) Except for the purposes of subsection
{2), ([this act] is effective December 31, 1991, and applies
to tax years beginning after December 31, 1991.

{2} For the purpose of promulgating administrative
rules to implement [sections 1 through 10), (this act] is
effective on passage and approval.

-End-
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