
SENATE BILL NO. 333 

INTRODUCED BY GAGE 
BY REQUEST OF THE DEPARTMENT OF REVENUE 

FEBRUARY 8, 1991 

FEBRUARY 15, 1991 

FEBRUARY 16, 1991 

FEBRUARY 18, 1991 

MARCH 4, 1991 

APRIL 8, 1991 

APRIL 11, 1991 

APRIL 12, 1991 

APRIL 12, 1991 

APRIL 17, 1991 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON TAXATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 49; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON TAXATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 94; NOES, 1. 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 



APRIL 17, 1991 

APRIL 18, 1991 

APRIL 19, 1991 

APRIL 22, 1991 

APRIL 22, 1991 

APRIL 23, 1991 

APRIL 24, 1991 

APRIL 24, 1991 

APRIL 24, 1991 

APRIL 25, 1991 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED. 

CONFERENCE COMMITTEE REPORTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE 
REPORT ADOPTED. 

, IN THE SENATE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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BILL NO.~ 

INTRODUCED BY-<~~~~~~-----------------­

T OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A 

MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT 

INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A 

MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME 

INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF 

A CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT 

ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION; 

REQUIRING THAT A CORPORATION THAT ELECTS TO CSE THE 

SUBCHAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPOSES 

USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR 

MONTANA PURPOSES; AMENDING SECTIONS 15-30-111, 15-30-117, 

15-30-126, 15-30-136, 15-30-161, 15-31-201, 15-31-202, 

15-31-204, AND 90-8-202, MCA; REPEALING SECTION 15-31-208, 

MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 15-30-111, MCA, is amended to read: 

"15-30-lli. Adjusted gross income. {l) Adjusted gross 

income shall be the taxpayer 1 s federal income tax adjusted 

gross income as defined in section 62 of the Internal 
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Revenue Code of 1954 or as that section may be labeled or 

amended and in addition shall include the following: 

(a) interest received on obligations of another state 

or territory or county, municipality, district, or other 

political subdivision thereof~ 

{b) refunds received of federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability; 

(c) that portion of a shareholder's income under 

sabchapter S. o~ Chapter 1 of the Internal Revenue Code of 

1954, that has been reduced by any federal taxes paid by the 

subchapter S. corporation on the income; and 

(d) depreciation or amortization taken on a title plant 

as defined in 33-25-105(15). 

(2} Notwithstanding the provisions of the federal 

Internal Revenue Code of 1954, as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

{a) all interest income from obligations of the United 

States government, the state of Montana, county, 

municipality, district, or other political 

thereof~ 

subdivision 

(b) interest inco~e ea:ned by a taxpayer age 65 or 

older in a taxdble ~ear ~p to ~nd including $000 for a 

taxpayer filing a separate return and $1,600 for each joint 

-2-
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returni 

(c) all benefits, not in excess of $3,600, received: 

(i) under the Federal Employees' Retirement Act; 

(ii) under the public employee retirement laws of a 

state other than Montana; or 

(iii) as an annuity, pension, or endowment under any 

private or corporate retirement plan or system; 

(d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706; 

(e) all benefits paid under The Public Employees• 

Retirement System Act which are specified as exempt from 

taxation by 19-3-105; 

{f) all benefits paid under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

(g) all Montana income tax refunds or credits thereof; 

(h) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firefighters, their 

surviving spouses and orphans or specified as exempt from 

taxation by 19-13-1003; 

{ i) all benefits paid under the municipal police 

officers' retirement system that are specified as exempt 

from taxation by 19-9-1005; 

(j) gain required to be recognized by a liquidating 

corporation under lS-31-113{l)(a)(ii); 
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(k) all tips covered by section 3402(k) of the Internal 

Revenue Code of 1954, as amended and applicable on January 

l, 1983, received by persons for services rendered by them 

to patrons of premises licensed to provide food, beverage, 

or lodging; 

( 1) all benefits received under the workers• 

compensation laws; 

(m) all health insurance premiums paid by an employer 

for an employee if attributed as income to the employee 

under federal law; 

(n} all benefits paid under an optional retirement 

program that are specified as exempt from taxation by 

19-21-212; and 

(o) all money received because of a settlement 

agreement or judgment in a lawsuit brought against a 

manufacturer or distributor of ''agent orange" for damages 

resulting from exposure to "agent orange 11
• 

t3t--Yn-tke-~e~e-o£-e-shereho¼der-o£-a-eorperatien--with 

respeet--te-wh±eh-the-e¼eet±on-pro•±ded-for-ander-sabehapter 

So-of-the-fnterne¼-Re~enae-eode-of-¼954,-as-amended;--±s--±n 

e£feet--bat--w¼th-respeet-to-whieb-the-e¼eetien-pro¥±ded-£er 

~nder-¼5-3¼-i&rT-as-amended7--±~--net--±n--e££eet,--adjtteted 

~ro~s--±neeme-dees-net-±ne¼tlde-any-part-of-the-eerperat¼on~e 

~nd±~tribttted-taxab¼e-ineeme7-net--o~erattng--¼ese,--eapita¼ 

gain~--or--other--ga±ns,--pro~±te,--or-loesee-req~ired-to-be 
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±~eittded-in-tke-shnreho¼der~s-~ederai--±neeme--tex--adj~sted 

9ross--ineome--by-reason-of-~ke-eieetion-ttnder-sttbeha~ter-So 

Howe¥er7--tke--skarehoider~s--adj~sted--gre~~--±neome--shB¼¼ 

±ne¼ttde-aet~a¼-distribttt±ons-from--tke--eorporet±on--to--the 

~xte"t--they--wottid--be--treBted-es-taxabie-div±Oends-±£-the 

sttbekepter-So-eiection-were-not-in-effeeto 

t4tffi A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102{1)(1) shall include 

in his adjusted gross income the earnings and profits of the 

DISC i~ the same manner as p~ovided by federal law (section 

99~, Internal Revenue Code) for all periods for which the 

DISC election is effective. 

f5t~ A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a federal tax credit 

was elected under section 448 of the Internal Revenue Code 

of 1954 or as that section may be labeled or amended is 

allowed to deduct the amount of the wages and salaries paid 

regardless of the credit taken. The deduction must be made 

in the year the wages and salaries were used to compute the 

credit~ In the case of a partnership or small business 

corporation, the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corporation. 

t6t~ Married taxpayers filing a joint federal return 
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who must include part of their social security benefits or 

part of their tier 1 railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation of federal taxable social security benefits or 

federal taxable tier l railroad retirement benefits when 

they file separa~e Montana income tax returns. The federal 

base must be split equally on the Montana return. 

t~till A taxpayer receiving retirement disability 

benefits who has not attained age 65 by the end of the 

taxable year a~d who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross income before this 

exclusion and before application of the two-earner married 

couple deduction exceeds $15,000, the excess reduces the 

exclusion by an equal amount. This limitation affects the 

amount vf exclusion, but not the taxpayer's eligibility for 

the exclusion. If eligible, married individuals shall apply 

the exclusion separately, but the limitation for income 

exceeding $15,000 is determined with respect to the spouses 

on their combined adjusted gross income. For the purpose of 

this subsection, permanently and totally disabled means 

unable t0 ~t1gage 1n any substantial gainful activity by 

r~dson ot ,lllY :nedica.lly determined physical or mental 
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impairment lasting or expected to last at least 12 months. 

t8tl.ll A person receiving benefits described in 

subsections (2)(d) through (2J(f), (2J(h), or (2)(il may not 

exclude benefits described in subsection ( 2)( cJ from 

adjusted gross income unless the benefits received under 

subsections i2J(d) through (2)(fl, (2J(h), or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 from adjusted 

gross income. (Subsection (2}(k} terminates on occurrence of 

contingency--sec. 3, Ch. 634, L. 1983.)'' 

Section 2. Section 15-30-117, MCA, is amended to read: 

"15-30-117. Net operating loss -- computation. (1) A 

net operating loss must be determined in accordance with 

section 172 of the Internal Revenue Code of 1954 or as that 

section may be labeled or amended and in accordance with the 

following: 

{a) Additions to loss include: 

Ii l that portion of the federal income tax and motor 

vehicle tax allowed as a deduction under 15-30-121 or 

15-30-131 which is attributable to income from a trade or 

business; and 

(ii) wages and salaries allowed as a business deduction 

under 15-30-lllf5till-

(b) Red~ctions in the loss include: 

( i) interest received on obligations of another state 
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or territory or of a county, municipality, district, or 

political subdivision thereof allowed as nonbusiness income 

under 15-30-lll(l)(a); 

(ii) federal income tax refunds required to be reported 

under 15-30-111 and 15-30-131 as business income; 

(iii) state income tax; and 

(iv) any other nonbusiness deductions allowed under 

15-30-121 in excess of nonbusiness income. 

(2) Notwithstanding the provisions of section 172 of 

the Internal Revenue Code of 1954 or as that section may be 

labeled or amended, a net operating loss does not include: 

(a) income defined as exempt from state taxation under 

15-30-111(2); or 

(b) a zero bracket deduction provided for under section 

63 of the Internal Revenue Code of 1954 or as that section 

may be labeled or amended." 

Section 3. Section 15-30-126, MCA, is amended to read: 

"15-30-126. Small business corporation -- deduction for 

donation of computer equipment to schools. A small business 

corporation e¼~et±"g--to--be--t8xed-~nder-~he-previsione-o£ 

±5-3%-iSr, as defined in 15-31-201L is allowed a deduction 

equal to the fair market value, not to exceed 30% of the 

small business corporation's net income, of a computer or 

other sophisticated technological equipment or apparatus 

intended for use with the computer donated to an elementary, 
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secondary, or accredited postsecondary school located in 

Montana if: 

(1) the contribution is made no later than 5 years 

after the manufacture 

substantially completed; 

of the donated property is 

{2) the property is not transferred by the donee in 

exchange for money, other property, or services; 

(3) the electing small business corporation receives a 

written statement from the donee in which the donee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

proYisions of subsection (2); and 

(4) the deduction allowed in this section is in lieu of 

the deduction allowed under 15-30-121 for charitable 

contributions." 

Section 4. Section 15-30-136, MCA, is amended to read: 

"15-30-136. Computation of income of estates or trusts 

exemption. ( 1) Except as otherwise provided in this 

chapter, "gross income" of estates or trusts means all 

income from whatever source derived in the taxable year, 

including but not limited to the following items: 

(a) dividends; 

(b) interest received or accrued, including interest 

received on obligations of another state or territory or a 

county, municipality, district, or other political 
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subdivision thereof, but excluding interest income from 

obligations of: 

Ii I the United States government or the state of 

Montana; 

{ii) a school district; or 

(iii) a county, municipality, 

political subdivision of the state; 

district, or other 

(c) income from partnerships and other fiduciaries; 

(d) gross rents and royalties; 

(e) gain from sale or exchange of property, including 

those gains that are excluded from gross income for federal 

fiduciary income tax purposes by section 64l{c) of the 

Internal Revenue Code of 1954, as amended; 

(f) gross profit from trade or business; and 

(g) refunds recovered on federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability. 

( 2) In computing net income, there are allowed as 

deductions: 

(a) interest expenses deductible for federal tax 

purposes according to section 163 of the Internal Revenue 

Code of 1954, as amended; 

(b) taxes paid or accrued within the taxable year, 

including but nc: limited to federal income tax, 

excluding Montana income tax; 

-10-
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of depreciation or 

federal tax purposes 

642 of the Internal 

(d) charitable contributions that are deductible for 

federal tax purposes according to section 642(c) of the 

Internal Revenue Code of 1954, as amended; 

(e) administrative expenses claimed for federal income 

tax purposes, according to sections 212 and 642(g) of the 

Internal Revenue Code of 1954, as amended, if such expenses 

were not claimed as a deduction in the determination of 

Montana inheritance tax; 

{f) losses from fire, storm, shipwreck, or other 

casualty or from theft, to the extent not compensated for by 

insurance or otherwise, that are deductible for federal tax 

purposes according to section 165 of the Internal Revenue 

Code of 1954, as amended; 

(g) net operating loss deductions allowed for federal 

income tax under section 642(d) of the Internal Revenue Code 

of 1954, as amended, except estates may not claim losses 

that are dedl1ctible on the decedent's final return; 

{h) all benefits, not in excess of $3,600, received: 

{i) as federal employees' retirement; 

(ii) as retirement from public employment in a ~tate 

other than Montana; or 
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(iii) as an annuity, pension, or endowment under private 

or corporate retirement plans or systems; 

(i} all benefits paid under the Montana teachers' 

retirement system that are specified as exempt from taxation 

by 19-4-706; 

I j) all benefits paid under the Montana Public 

Employees' Retirement System Act that are specified as 

exempt from taxation by 19-3-105; 

(k) all benefits paid under the Montana highway patrol 

officers' retirement system that are specified as exempt 

from taxation by 19-6-705; 

(1) Montana income tax refunds or credits thereof; 

(m) all benefits paid under 19-11-602, 19-ll-604, and 

19-11-605 to retired and disabled firemen or their surviving 

spouses or children; 

{n} all benefits paid under the municipal police 

officers' retirement system that are specified as exempt 

from taxation by 19-9-1005. 

t3t--~n-the-ee~e-o£-a-~h8reholder-or-a-eorporat±oft--w±t~ 

re9peet--to-whieh-the-eteetton-prov±ded-ror-~nder-sttbeke~ter 

S,-0£-the-tnternal-Reventte-eode-of-l9547-as-8mended7--¼s--±n 

erreet--bttt--with-re9peet-to-wh±eh-the-eleetion-provide~-£0~ 

~nder-T5-3¼-ie%-i9--not--in--e££eet,--net--ineome--does--not 

+ne½ttde--6ny-pa~t-o£-the-eor~oration~~-ttndist~ib~ted-taxable 

±neome,-net-op~~~t±Mg-Yo~~,-e~p±ta±-gtt±M~--or--o~he~--gatns, 
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pro£ite,---or---¼osses---requ±red--to--be--inciuded--±n--the 

shereho¼deris-£eder~½-ineeme-tax-net-ineome-by-re~eon-of-the 

eieet±on-ttnder-ettbehapter-S,-Howe~er,-the-sharehe¼deris--net 

ineome---shai¼---±ne¼ude---aettla¼---dietr±bution---£rem--the 

~erporat±on-to-the-extent-it-wo~¼d--be--treated--ae--taxab¼e 

d±vidends-i£-the-snbehapter-ST-e½eet±on-we~e-not-in-e£feet• 

t4till The following additional deductions shall be 

allowed in deriving taxable income of estates and trusts: 

(a) any amount of income for the taxable year currently 

required to be distributed to beneficiaries for such year; 

(b) any other amounts properly paid or credited or 

required to be distributed for the taxable year: 

(C) the amount of 60\ of the excess of the net 

long-term capital gain over the net short-term capital loss 

for the taxable year. 

tStJ...il. The exemption allowed for estates and trusts is 

that exemption provided in 15-30-ll2(2)(a) and 15-30-112(8). 

f6till A trust or estate excluding benefits under 

subsections (2)(i) through (2)(k), (2)(m), or (2)(n) may not 

exclude benefits described in subsection (2)(h) from net 

income unless the benefits received under subsections (2)(i) 

in through (2)(k), (2)(m), or (2)(n) are less than $3,600, 

which case the trust or estate may combine benefits to 

exclude up to a total of $3,600 from net income. 11 

Section 5. Section 15-30-161, MCA, is amended to read: 
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"15-30-161. Purpose. The purpose of 15-30-162 is to 

allow individuals, estates, and trusts, including those 

owning an interest in partnerships and in small business 

corporations e¼eet±ftg--~o--be-~~xed-ttftder-~he-~~ov±9ions-or 

15-31-~0~ defined in 15-31-201, to take the investment 

credit as provided for in 15-30-162 in order to stimulate 

capital investment by the small business sector. 11 

Section 6. Section 15-31-201, MCA, is amended to read: 

"15-31-201. Be£±nit±ons Definition of "small business 

corporation 11 
.. t¼t For purposes of this part,. the term "small 

business corporation" means a corporation deinc;-bt:ts±fte9e-b,. 

Montan~-and-wh±eh that has made a valid election under 

Subchapter s~ of Chapter 1 of the Internal Revenue Code. or 

±954-and-thereafter~ 

tat--has-f±¼ed A small business corporation shall attach 

a copy of the approved federal election with the Montana 

return filed for the first taxable year the federal election 

is effective. de~artment--on-or-befere-t~e-¼5th-day-o£-the 

third-month-o£-the-texab¼e-yea~-£er-wh¼eh-the-e¼eet±on-±s-to 

~eeeme-e££eetive;-or 

tbt--£±¼ea-a-eopy-o£-~he-federa¼-Sttbehapter-S--eorporate 

ta~-retttrn-w±th-the-tax-retttrn-£i¼ed-ttnder-this-e~aptero 

t%t--Por-pttrpo~e~-of-Ch¼~-part,-the-ee~M-u@¼~etiftg-ema¼i 

~tt~~ne~~--eo~po~et±onu--mean~,--with--re~pect-eo-any-taxable 

y~ar,--a--~meTT--btt~±ne~s--eo~porat±on--wh±eh--ha~--made--an 

-14-
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e¼ee~ien-ttnder-Sttbehapter-S-i~-e££eet-for-the--taxab¼e--year 

andT 

tat--has---£i¼ed--a--eopy--o£--~tteh--e¼eetion--wit~--the 

de~artment-on-or-he£ore-the-%Sth-day-o£-the-third--month--o£ 

the--taxab¼e--year--£or--whieh--the--e¼eetion--i~--to-beeome 

e££eetive~-er 

tbt--£i¼ee-ft-eopy-of-the-£ederai-Sttbehapter-S--eorperate 

tex-ret~rn-w~th-the-tax-ret~rn-£i¼ed-tt~der-this-chapter. 11 

Section 7. Section 15-31-202, MCA, is amended to read: 

"15-31-202. Eteet±on----by----~~a±± Small business 

corporation not subject to chapter. (l} A small business 

corporation may--e¼eet is not to-be subject to the taxes 

imposed by this chapter. 

tit--X£-a-smai¼-btts±ness-corporatioft-ffla~es--an--e%eet±on 

ttnder-subsection-t¼t,-theft~ 

tat--w±th---respect---to---tne---taxab¼e--year9--of--the 

eorperat±on-£or-wh±ch--stteh--e¼eetion--±s--±n--erreet7 --9tteh 

eorperat±en--ts--not--sttbjeet--to--tne-taxes-im~ose~-ey-thi9 

ehapter-ane,-w±th-respeet-to--s~eh--taxebre--ye~r~--and--ai¼ 

sttceeeding--ta~ab½e-years,-the-pro~ision9-or-th±s-part-app¼y 

to-such-corporation~-and 

tbt--with-respeet-to-~he-taxab¼e-years-or-a--shareho±der 

of-sueh-corporat±on-in-wh±eh-or-w±~h-wh±ch-the-taxab¼e-year9 

0£-the-eorporation-r~r-wh±eh-stte~-e±eetion-i~-±n-erreet-end, 

the--prev±s±ons--of-this-part-app¼y-to-s~eh-3hare~oider7-and 
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w¼th-respect--to--sttch--taxab¼e--years--and--a½¼--sttceeed±n9 

taxab¼e--years7--the--pro~is±ons--of-th±s-part-app¼y-to-stteh 

~"are"o¼der, 

f3t--An-eleee±on-ttnder-ettbeeetion-t¼t-mttst--be--made--in 

aeeerdanee--wteh--rttlee--preseribed--by--the--de~artmet'lt--er 

reventte, 

t4t--~his--e¼eetion--±s--not--effecti~e--ttn¼ess--the The 

corporate net income or loss of stteh---e¼eeting the 

corporation is included in the stockholders' adjusted gross 

income as defined in 15-30-111. 

tSt.111 Every-e¼eet±ng Each small business corporation 

is required to pay the minimum fee of $10 required by 

15-31-204." 

Section 8. Section 15-31-204, MCA, is amended to read: 

•15-31-204. Minimum fee of qtta¼ifying small business 

corporations unaffected. Notwithstanding the provisions of 

15-31-121, small business corporations e¼ect¼n9---at'ld 

q~a½±fy±n9-~nder-i5-3t-~ei shall pay a minimum fee of $10." 

Section 9. Section 90-8-202, MCA, is amended to read: 

•90-e-202. Designation of qualified Montana capitai 

companies -- tax c~edit. (l) The board shall designate as 

qualified Montana capital companies those certified 

companies that have been privately capitalized at a minimum 

level of $200,000. A certified company seeKing designation 

as a qualified Montana capital company must make written 
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application to the board on forms provided by the board. The 

application must contain the information required by 

90-8-204 and such other information as the board requires. 

( 2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may r.ot exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1989, and June 30, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

(3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 
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the board, and the board shall certify to each such company 

its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

( 5). Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, small business corporation, partnership, 

trust, decedent's estate, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

entitled to a tax credit equal to 50% of the investment, up 

to a maximum credit of $150,000 per taxpayer, The credit may 

be taken against the tax liability imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit for 

investments by a small business corporation e¼ec~%ng--~e--be 

e8x~d--tt"der-¼5-3¼-%8% defined in 15-31-201 or a partnership 

may be claimed by the small business corporation 

shareholders or the partners. 

{6) The tax credit allowed under subsection (5) is to 

be creJited against the taxpayer's income tax liability or 

coal severance tax liability for the taxable year in which 

-18-
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the investment in a qualified Montana capital company is 

made. If the amount of the tax credit exceeds the taxpayer's 

tax liability for the taxable year, the amount of the credit 

which exceeds the tax liability may be carried back or 

carried forward in the following manner: 

{a) If the sum of the amount of credit for the current 

:axable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer's 

tax liability for the current taxable year, the excess must 

be carried back as a credit to the 3 preceding taxable years 

11 and, if the full credit remains ~nused, carried forward as a 

12 

13 

14 

15 

credit to the 15 succeeding taxable years. 

(b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commenc:ng to the next 

lci succeeding year until the credit is exha~sted. 

17 (7) The tax credit provided for in chis section is 

:s available only to those taxpayers who invest ln a qualified 

l9 Montana capital company within 4 years of July 1, 1987. 

20 

21 

22 

(6) An 

partnership,. or 

credit allowed 

individual, small business corporation, 

corporate taxpayer who obtains the tax 

under subsection (5) may not obtain credits 

23 in excess of the $150,000 limit contained in subsection (5) 

2~ by making investments as more than one e~t~tv. A partner Jr 

25 shareholder in a small business corporat.:.on :n.1y not obtain 
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more than $150,000 in credits as an individual and as the 

partnership or small business corporation. A 

taxpayer that obtains the maximum $150,000 credit 

obtain additional credits through investments 

owned subsidiaries or affiliates. 1
' 

corporate 

may not 

by wholly 

NEW SECTION. Section 10. Repealer. Section 15-31-206, 

MCA, is repealed. 

NEW SECTION. Section 11. Effective dates 

applicability. {l) Except for the purposes of subsection 

(2), [this act] is effective December 31, 1991, and applies 

to tax years beginning after December 31, !991. 

(2) For the purpose of promulgating administrative 

rules to impiernent [sections 1 through 10], 

effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0333 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act clarifying that a Montana shareholder of a corporation that is not incorporated in Montana and has not elected to be 
taxed as a Montana small business corporation is subject to the same individual income tax treatment as a Montana 
shareholder of a corporation that is incorporated in Montana and has not elected to be taxed as a Montana small business 
corporation; requiring that a corporation that elects to use the Subchapter S. corporation filing status for federal 
purposes use the Montana small business corporation filing status for Montana purposes; and providing effective dates and an 
applicability date. 

ElSCA_L IMPACT: 

Ex,2.endi t\!_r_g_s: 

There is no impact on Department of Revenue administrative expenses. 

Revenues: 

This proposal would (1) require that corporations use the same filing status (S Corporation or C Corporation) for state tax 
purposes as for federal tax purposes, and (2) require the flowing through of income from S Corporations regardless of 
whether the corporation is incorporated in or outside of Montana. From this perspective, this proposal would simplify both 
tax reporting and tax administration. 

Because the requirement to flow through income from out-of-state S Corporations to Montana shareholders includes both gains 
and losses, it is not possible to determine precise revenue impacts for the biennium. In some years out-of-state S 
Corporations may report more losses than gains, and in other years more gains than losses. 

as: ~7--fZ-?I 
ROD SUNDSTED, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

ONSOR 
fl // 

{/ 
Fiscal Not<' fo1· SB0333 as introduced SB J;J.J 
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BILL NO.~ 

INTRODUCED BY ~,(~#J3'""1l';f-<F'---------------­
;T OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A 

MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT 

INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A 

MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME 

INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF 

A CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT 

ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION; 

REQUIRING THAT A CORPORATION TBAT ELECTS TO USE THE 

SUBCHAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPOSES 

USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR 

MONTANA PURPOSES; AMENDING SECTIONS 15-30-111, 15-30-117, 

15-30-126, 15-30-136, 15-30-161, 15-31-201, 15-31-202, 

15-31-204, AND 90-8-202, MCA; REPEALING SECTION 15-31-208, 

MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Secti~n 1. Section 15-30-111, MCA, is amended to read: 

"15-30-111. Adjusted gross income. (1) Adjusted gross 

income shall be the taxpayer's federal income tax adjusted 

gross income as defined in section 62 of the Internal 

~ , .. ,.,.b•• C°"""' 
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Revenue Code of 1954 or as that section may be labeled or 

amended and in addition shall include the following: 

(a} interest received on obligations of another state 

or territory or county, municipality, district, or other 

political subdivision thereof: 

(b) refunds received of federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability; 

(c) that portion of a shareholder's income under 

subchapter s. of Chapter 1 of the Internal Revenue Code of 

1954, that has been reduced by any federal taxes paid by the 

subchapter S. corporation on the income; and 

(d} depreciation or amortization taken on a title plant 

as defined in 33-25-105(15). 

(2) Notwithstanding the provisions of the federal 

Internal Revenue Code of 1954, as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

(a) all interest income from obligations of the United 

States government, the state of Montana, county, 

municipality, district, or other political subdivision 

thereof; 

{b) interest income earned by a taxpayer age 65 or 

older in a taxable year up to and including $800 for a 

taxpayer filing a separate return and $1,600 for each joint 

SECOND READING 
-2-
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return; 

(C) all benefitsr not in excess of $3,600, received: 

(i) under the Federal Employees' Retirement Act; 

(ii) under the public employee retirement laws of a 

state other than Montana: or 

{iii) as an annuity, pension, or endowment under any 

private or corporate retirement plan or system; 

(d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706; 

(e) all benefits paid under The Public Employees' 

Retirement System Act which are specified as exempt from 

taxation by 19-3-105; 

(f) all benefits paid under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

(g) all Montana income tax refunds or credits thereof; 

[h) all benefits paid under 19-11-602, 19-11-604, and 

l9-ll-605 to retired and disabled firefighters, their 

surviving spouses and orphans or specified as exempt from 

taxation by 19-13-1003; 

( i) all benefits paid under the municipal police 

officers' retirement system that are specified as exempt 

from taxation by 19-9-1005; 

(j) gain required to be recognized by a liquidating 

corporation under 15-31-113{l)(a)(ii); 
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(k) all tips covered by section 3402(k) of the Internal 

Revenue Code of 1954, as amended and applicable on January 

1, 1983, received by persons for services rendered by them 

to patrons of premises licensed to provide food, beverage, 

or lodging; 

(1) all benefits received under the workers• 

compensation laws; 

(m) all health insurance premiums paid by an employer 

for an employee if attributed as income to the employee 

under federal lawi 

(n) all benefits paid under an optional retirement 

program that are specified as exempt from taxation by 

19-21-212; and 

(o) all money received because of a settlement 

agreement or judgment in a lawsuit brought against a 

manufacturer or distributor of 11 agent orange" for damages 

resulting from exposure to "agent orange". 

t3t--ln-the-case-o£-a-shareholder-e£-a-corporation--with 

respeet--to-wh±eh-the-e¼ect±on-provided-£or-ttnder-sttbehapter 

ST-of-the-£nterna¼-Reventte-eede-e£-¼9547-as-amendedT--is--~n 

e££ect--bttt--w±th-respeet-te-whieh-the-e¼eet±en-prev+ded-£er 

ttnder-¼5-3¼-Z0i,-8s-amended7--±e--not--in--e££eet,--adjttsted 

g~oss--±neome-does-not-±nc¼~de-any-part-or-tne-corporation•s 

~ne~str¼b~ted-tax~b½e-¼ncome7-net--operatin9--¼oss7--eap¼ta¼ 

9a¼ns--or--othe~--gatns7--pre£~tsT--er-¼osses-reqtt±red-te-be 
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¼ne±ttded-in-the-sharehe¼der~s-£ederal--±neome--tax--adjtteted 

gross--±neeme--by-reason-oi-the-eleet±on-ander-sttbehap~er-So 

However,--the--shareholder 4 s--aajasted--gross--±neome--shall 

inc¼~de-aetaal-distribttt±ons-from--the--eorperat±on--to--the 

extertt--tkey--wott¼d--be--treeted-ae-taxable-d±v±dends-±f-the 

sttbchapter-So-eleet±on-were-not-±n-effeeto 

t4t.LlJ. A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102(1)(1) shall include 

in his adjusted gross income the earnings and profits of the 

DISC in the same manner as provided by federal law (section 

995, Internal Revenue Code) for all periods for which the 

DISC election is effective. 

t5tJ..il A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a federal tax credit 

was elected under section 448 of the Internal Revenue Code 

of 1954 or as that section may be labeled or amended is 

allowed to deduct the amount of the wages and salaries paid 

regardless of the credit taken. The deduction must be made 

in the year the wages and salaries were used to compute the 

credit. In the case of a partnership or small business 

corporation, the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corporation. 

t6t12.!.. Marcied taxpayers filing a joint federal return 
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who must include part of their social security benefits or 

part of their tier l railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation of federal taxable social security benefits or 

federal taxable tier 1 railroad retirement benefits when 

they file separate Montana income tax returns. The federal 

base must be split equally on the Montana return. 

t~tJ..&.l A taxpayer receiving retirement disability 

benefits who has not attained age 65 by the end of the 

taxable year and who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross income before this 

exclusion and before application of the two-earner married 

couple deduction exceeds $15,000, the excess reduces the 

exclusion by an equal amount. This limitation affects the 

amount of exclusion, but not the taxpayer's eligibility for 

the exclusion. If eligible, married individuals shall apply 

the exclusion separately, but the limitation for income 

exceeding $15,000 is determined with respect to the spouses 

on their combined adjusted gross income. For the purpose of 

this subsection, permanently and totally disabled means 

unable to engage in any substantial gainful activity by 

[CdSOn of any medically determined physical or mental 

-6-
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impairment lasting or expected to last at least 12 months. 

tBtlll A person receiving benefits described in 

subsections (2)(d) through (2)(f), (2)(h), or (2)(i) may not 

exclude benefits described in subsection {2J{c) from 

adjusted gross income unless the benefits received under 

subsections (2)(d) through (2)(f), (2)(h), or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 from adjusted 

gross income. (Subsection (2)(k) terminates on occurrence of 

contingency--sec. 3, Ch. 634, L. 1983.}" 

Section 2. Section 15-30-117, MCA, is amended to read: 

"15-30-117. Net operating loss -- computation. (1) A 

net operating loss must be determined in accordance with 

section 172 of the Internal Revenue Code of 1954 or as that 

section may be labeled or amended and in accordance with the 

following: 

(a) Additions to loss include: 

(i) that portion of the federal income tax and motor 

vehicle tax allowed as a deduction under 15-30-121 or 

15-30-131 which is attributable to income from a trade or 

business; and 

(ii) wages and salaries allowed as a business deduction 

under 15-30-lllt5tfil• 

(b) Reductions in the loss include: 

(i) interest received on obligations of another state 

-7-
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or territory or of a county, municipalityr district, or 

political subdivision thereof allowed as nonbusiness income 

under 15-30-lll(l)(a); 

(ii) federal income tax refunds required to be reported 

under 15-30-111 and 15-30-131 as business income: 

(iii) state income tax; and 

(iv) any other nonbusiness deductions allowed under 

15-30-121 in excess of nonbusiness income. 

(2) Notwithstanding the provisions of section 172 of 

the Internal Revenue Code of 1954 or as that section may be 

labeled or amended, a net operating loss does not include: 

(a) income defined as exempt from state taxation under 

15-30-111(2); or 

(b) a zero bracket deduction provided for under section 

63 of the Internal Revenue Code of 1954 or as that section 

may be labeled or amendeda" 

Section 3. Section 15-30-126, MCA, is arrended to read: 

"15-30-126. Sllla11 business corporation -- deduction for 

donation of computer equipment to schools. A small business 

corporation e%ee~inq--~o--be--~axed-ttnder-the-previsiens-e@ 

%5-3¼-%9i, as defined in 15-31-201, is allowed a deduction 

equal to the fair market value, not to exceed 30\ of the 

small business corporation's net income, of a computer or 

other sophisticated technological equipment or apparatus 

intended for use with the computer donated to an elementary, 

-8-
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secondary, or accredited postsecondary school located in 

Montana if: 

(1) the contribution is made no later than 5 years 

after the manufacture 

substantially completed; 

of the donated property is 

{2) the property is not transferred by the donee in 

exchange for money, other property, or services1 

(3) the electing small business corporation receives a 

written statement from the donee in which the donee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

provisions of subsection (2); and 

{4) the deduction allowed in this section is in lieu of 

the deduction allowed under 15-30-121 

contributions." 

for charitable 

Section 4. Section 15-30-136, MCA, is amended to read: 

"15-30-136. Computation of income of estates or trusts 

exemption~ (1) Except as otherwise provided in this 

chapter, "gross income" of estates or trusts means all 

income from whatever source derived in the taxable year, 

including but not limited to the following items: 

(a) dividends; 

(b) interest received or accrued, including interest 

received on obligations of another state or territory or a 

county, municipality, district, or other political 

-9-
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subdivision thereof, but excluding interest income from 

obligations of: 

( i) the United States government or the state of 

Montana; 

(ii) a school district; or 

(iii} a county, municipality, 

political subdivision of the state; 

district, or other 

(c) income from partnerships and other fiduciaries; 

(d) gross rents and royaltieSi 

(e) gain from sale or exchange of property, including 

those gains that are excluded from gross income for federal 

fiduciary income tax purposes by section 64l(c) of the 

Internal Revenue Code of 1954, as amended; 

(f) gross profit from trade or business; and 

{g) refunds recovered on federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability. 

(2) In computing net income, there are allowed as 

deductions: 

(a) interest expenses deductible for federal tax 

purposes according to section 163 of the Internal Revenue 

Code of 1954, as amended; 

(b) taxes paid or accrued within the taxable year, 

including but not limited to federal income tax, but 

excluding Montana income tax; 

-10-
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(c) that fiduciary's portion of depreciation or 

depletion which is deductible for federal tax purposes 

according to sections 167, 611, and 642 of the Internal 

Revenue Code of 1954, as amended; 

(d) charitable contributions that are deductible for 

federal tax purposes according to section 642(c) of the 

Internal Revenue Code of 1954, as amended; 

(e) administrative expenses claimed for federal income 

tax purposes, according to sections 212 and 642(g) of the 

Internal Revenue Code of 1954, as amended, if such expenses 

were not claimed as a deduction in the determination of 

Montana inheritance tax; 

(f} losses from fire, storm, shipwreck, or other 

casualty or from theft, to the extent not compensated for by 

insurance or otherwise, that are deductible for federal tax 

purposes according to section 165 of the Internal Revenue 

Code of 1954, as amended: 

(g) net operating loss deductions allowed for federal 

income tax under section 642(d) of the Internal Revenue Code 

of 1954, as amended, except estates may not claim losses 

that are deductible on the decedent's final return; 

(h) all benefits, not in excess of $3,600, received: 

{i) as federal employees' retirement; 

(ii} as retirement from public employment in a state 

other than Montana; or 

-11-
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(iii) as an annuity, pension, or endowment under private 

or corporate retirement plans or systems; 

(i) all benefits paid under the Montana teachers• 

retirement system that are specified as exempt from taxation 

by 19-4-706; 

(j) all benefits paid under the Montana Public 

Employees' Retirement System Act that are specified as 

exempt from taxation by 19-3-lOSi 

(kl all benefits paid under the Montana highway patrol 

officers' retirement system that are specified as exempt 

from taxation by 19-6-705; 

(1) Montana income tax refunds or credits thereof; 

(m) all benefits paid under 19-11-602, 19-11-604, and 

19-ll-605 to retired and disabled firemen or their surviving 

spouses or children; 

(n) all benefits paid under the municipal police 

officers' retirement system that are spe;ified as exempt 

from taxation by 19-9-1005. 

t3t--¼n-the-ease-o£-a-sharehe¼der-ef-a-eorperat*eft--W¼tft 

respeet--to-whieh-the-e¼eet*en-previded-£er-ttnder-sttbehapter 

s.-ef-the-lfteerfta¼-Revefttte-eode-o£-¼9547-as-amended7--*s--¼n 

erreet--bttt--w~th-respeet-to-whieh-the-e¼eet¼en-pr~vided-~er 

ttnder-r5-3¼-i8i-is--not--in--e££eet,--net--±neome--does--nee 

±neittde--eMy-part-0£-the-eerpera~toni~-~nd¼~tr±bttted-taxab¼e 

±neome,-net-operat±ng-±o~~,-eepttai-9a±fts--er--e~fter--gaiftsT 
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pr0Eits7---or---¼esses---requ±red--to--be--¼ne¼uded--in--the 

shareho¼deris-£edera¼-±neome-tax-net-ineeffle-by-resson-e~-the 

e¼eetion-under-subehapter-So-However,-the-sharehe¼der~s--net 

±neome---sha¼¼---ine%ude---aetttai---d±str¼btttion---£rom--the 

eorporation-to-the-extent-it-wou¼d--ee--treated--as--taxab¼e 

dividends-¼£-the-subchapter-So-e¼ection-were-net-¼n-etteeto 

t4tfil The following additional deductions shall be 

allowed in deriving taxable income of estates and trusts: 

(a) any amount of income for the taxable year current1y 

required to be distributed to beneficiaries for such year; 

{b) any other amounts properly paid or credited or 

required to be distributed for the taxable year: 

(C) the amount of 60\ of the excess of the net 

long-term capital gain over the net short-term capital loss 

for the taxable year. 

tStJ.!1 The exemption allowed for estates and trusts is 

that exemption provided in 15-30-112(2)(a) and 15-30-112(8). 

t6till A trust or estate excluding benefits under 

subsections (2)(i) through (2)(k), (2)(m), or (2)(n) may not 

exclude benefits described in subsection (2)(h) from net 

income unless the benefits received under subsections (2)(i) 

through (2)(k), (2)(m), or (2)(n) are less than $3,600, in 

which case the trust or estate may combine benefits to 

exclude up to a total of $3,600 from net income." 

Section 5~ Section 15-30-161, MCA, is amended to read: 
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"15-30-161. Purpose. The purpose of 15-30-162 is to 

allow individuals, estates, and trusts, including those 

owning an interest in partnerships and in small business 

corporations e¼ec~ing--ee--be-taxed-ttnfter-~fte-provisions-of 

l5-3l-z8r defined in 15-31-201, to take the investment 

credit as provided for in 15-30-162 in order to stimulate 

capital investment by the small business sector." 

Section 6. Section 15-31-201, MCA, is amended to read: 

•15-31-201. B~Eift¼tions Definition of •small business 

corporation". t¼t For purposes of this part, the term "small 

business corporation" means a corporation de¼ftg-b~s¼ness-¼n 

Mo~tana-and-whieh that has made a valid election under 

Subchapter s~ of Chapter 1 of the Internal Revenue Code~ of 

1954-aftd-thereafter~ 

tat--has-ri¼ed A small business corporation shall attach 

a copy of the approved federal election with the Montana 

return filed for the first taxab!~ ~ear the federal _e!ection 

is effective. departmeftt--oft-or-before-the-¼Sth-day-of-the 

third-month-oE-the-ta~ab¼e-year-rer-wft±eh-the-e¼eetion-is-to 

become-effeetiYe7-or 

tbt--£iles-a-eopy-of-the-£ederal-Sttbehapter-S--eorporate 

tax-retarn-w±th-the-tax-retttrn-Ei±ed-ttnder-~his-ehapte~• 

tit--Por-pttrpo9es-o£-this-part,-the-term-•e½eet¼n~-sma¼¼ 

bti~ine~~--eorpor~tionu--meen~,--wt~h--~esp~et-to-any-eaxab¼e 

yea~,--a--~mai¼--bn~±ne~s--eorporation--whieh--"as--lftftde--aft 
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e¼eet-ien-ander-Sabehapter-9-in-ef£eet-£or-the--taxab¼e--year 

and~ 

tat--has---fi¼ed--a--copy--or--stteft--e¼eetion--with--the 

department-on-or-befere-the-½Sth-day-e£-the-th±r8--month--o£ 

the--taxab¼e--year--fer--whieh--the--eleetioft--is--te-heeome 

e£feet¼•e~-or 

tbt--r¼¼es-a-eopy-of-the-federa¼-Sttbehapter-S--eorperate 

tax-re~ttrft-vith-the-tax-retarn-£i¼ed-ttnder-th±s-ehapterT" 

Section 7. 

"15-31-202. 

Section 15-31-202, MCA, is amended to read: 

B¼eetion----by----sma¼¼ Small business 

corporation not subject to chapter. tl} A small business 

corporation may--e¼ee~ is not to-be subject to the taxes 

imposed by this chapter. 

t~t--¼f-a-sma¼¼-baainess-eerperatien-ma~es--an--e¼ec~ion 

ander-sttbseeeion-tlt7-then~ 

tat--with---respeet---to---the---taxabie--years--0£--the 

eorporat¼on-ror-wh¼eh--saeh--e¼eetion--is--¼n--eEEeet,--~tteh 

eorporation--is--not--sab;eet--to--the-taxe~-imp0sed-by-this 

ehapter-and7-with-respeet-to--stte~--taxable--years--and--a¼i 

stteeeeding--taxab¼e-years7-the-provistons-o£-this-part-apply 

to-sueh-eorporat¼on~-and 

tbt--with-respeet-to-the-taxab¼e-years-or-a--shareho¼der 

0£-sueh-corporatton-in-whieh-or-w¼th-whieh-the-taxable-years 

oE-the-eorporat±on-for-whieh-saeh-e!eetion-ts-±n-eEfeet-end7 

the--pro¥¼s¼ons--0£-this-part-app±y-to-s~eh-shareko¼~er7-and 
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with-respeet--to--sueh--taxah¼e--years--and--a¼¼--stteeeeSing 

taxab¼e--years7--the--pro¥isions--or-this-part-app¼y-te-sueh 

shareholder, 

t3t--An-elec~ion-ander-sttbseet±on-t¼t-mast--Be--made--¼n 

8eeerdonee--with--rtt±es--preser¼hed--&y--~he--depar~aen~--e£ 

re¥entte• 

t4t--~ft¼s--e¼eetieft--¼s--nee--e£feet¼we--ttn¼ess--the The 

corporate net income or loss of saeh---e¼eet¼ng the 

corporation is included in the stockholders' adjusted gross 

income as defined in 15-30-lll. 

t5tffi B•ery-eieeting Each small business corporation 

1s required to pay the minimum fee of $10 required by 

15-31-204." 

Section 8. Section 15-31-204, MCA, is amended to read: 

•15-31-204. Minimum fee of qtta¼¼fy¼ng small business 

co~porations unaffected. Notwithstanding the provisions of 

15-31-121, small business corporations e¼eet¼ng---snd 

qtta¼¼fying-ander-¼5-3%-i&i shall pay a minimum fee of $10. 11 

Section 9. section 90-8-202, MCA, is amended to read: 

"90-8-202. Designation of qualified Montana capital 

companies -- tax credit. (1) The board shall designate as 

qualified Montana capital companies those certified 

companies that have been privately capitalized at a minimum 

level of $200,000. A certified compdny seeking designation 

as a qualified Montana capital company must make written 

-16-
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application to the board on forms provided by the board. The 

application must contain the information required by 

90-8-204 and such other information as the board requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July l, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1965, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1989, and June 30, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

( 3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 
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the board, and the board shall certify to each such company 

its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

( 5) • Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, small business corporation, partnership, 

trust, decedent's estate, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

entitled to a tax credit equal to 50\ of the investment, up 

to a maximum credit of $150,000 per taxpayer. The credit may 

be taken against the tax li~bility imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit fo~ 

investments by a small business corporation e¼ee~ing--te--be 

ta~ed--tt~de~-¼5-~¼-282 defined in 15-31-20l or a partnership 

may be claimed by the small business corporation 

shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

be credited against the taxpayer's income tax liability or 

coal severance tax liability for the taxable year in which 

-18-
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the investment in a qualified Montana capital company is 

made. If the amount of the tax credit exceeds the taxpayer's 

tax liability for the taxable year, the amount of the credit 

which exceeds the tax liability may be carried back or 

carried forward in the following manner: 

(a) If the sum of the amount of credit for the current 

taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer's 

tax liability for the current taxable year, the excess must 

be carried back as a credit to the 3 preceding taxable years 

and, if the full credit remains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

{b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commencing to the next 

succeeding year until the credit is exhausted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July l, 1987, 

(8) An individual, small business corporation, 

21 partnership, or corporate taxpayer who obtains the tax 

22 credit allowed under subsection (5) may not obtain credits 

23 in excess of the $150,000 limit contained in subsection (5) 

24 by maKing investments as more than one entity. A partner or 

25 shareholder in a small business corporation may not obtain 
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more than $150,000 in credits as an individual and as the 

partnership or small business corporation. A corporate 

taxpayer that obtains the maximum $150,000 credit may not 

obtain additional credits through investments by wholly 

owned subsidiaries or affiliates. 11 

NEW SECTION. Section 10. Repealer. Section 15-31-208, 

MCA, is repealed. 

NEW SECTION. Section 11. Effective dates 

applicability. (1) Except for the purposes of subsection 

(2), (this act] is effective December 31, 1991, and applies 

to tax years beginning after December 31, 1991. 

(2) For the purpose of promulgating administrative 

rules to implement {sections l through 101, [this act) is 

effective on passage and approval. 

-End-
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BILL NO.~ 

INTRODUCED B'l -(~~-~f-=---------------­
:T OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A 

MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT 

INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A 

MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME 

INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF 

A CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT 

ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION: 

REQUIRING THAT A CORPORATION THAT ELECTS TO USE THE 

SUBCHAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPOSES 

USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR 

MONTANA PURPOSES: AMENDING SECTIONS 15-30-111, 15-30-117, 

15-30-126, 15-30-136, 15-30-161, 15-31-201, 15-31-202, 

15-31-204, AND 90-8-202, MCA; REPEALING SECTION 15-31-208, 

MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 15-30-111, MCA, is amended to read: 

•1s-JO-lll. Adjusted gross income. (1) Adjusted gross 

income shall be the taxpayer's federal income tax adjusted 

gross income as defined in section 62 of the Internal 

~,_.,.,_,c""""' 
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Revenue Code of 1954 or as that section may be labeled or 

amended and in addition shall include the following: 

(a) interest received on obligations of another state 

or territory or county, municipality, district, or other 

political subdivision thereof; 

tb) refunds received of federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability• 

(c) that portion of a shareholder's income under 

subchapter S. of Chapter 1 of the Internal Revenue Code of 

1954, that has been reduced by any federal taxes paid by the 

subchapter s. corporation on the income; and 

Cd) depreciation or amortization taken on a title plant 

as defined in 33-25-105(15). 

(2) Notwithstanding the provisions of the federal 

Internal Revenue Code of 1954, as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

(a) all interest income from obligations of the United 

States government, the state of Montana, county, 

municipality, district, or other political 

thereof: 

subdivision 

(b) interest income earned by a taxpayer age 65 or 

older in a taxable year up to and including S800 for a 

taxpayer filing a separate return and $1,600 for each ioint 

TH I RD READ ING 
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return; 

(c) all benefits, not in excess of $3,600, received: 

(i) under the Federal Employees' Retirement Act; 

(ii) under the public employee retirement laws of a 

state other than Montana; or 

(iii) as an annuity, pension, or endowment under any 

private or corporate retirement plan or system; 

{d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706; 

(e) all benefits paid under The Public Employees' 

Retirement System Act which are specified as exempt from 

taxation by 19-3-105; 

(fl all benefits paid under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

{g) all Montana income tax refunds or credits thereof; 

[h) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firefighters, their 

surviving spouses and orphans or specified as exempt from 

taxation by 19-13-1003; 

(i) all benefits paid under the municipal police 

ofticers' retirement system that are specified as exempt 

from taxation by 19-9-1005; 

(j} ga111 required to be re~og11ized by a liquidatin9 

corpo~dtio11 under l~-31-llJ(l)(a)(ii); 
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(k) all tips covered by section 3402(k) of the Internal 

Revenue Code of 1954, as amended and applicable on January 

1, 1983, received by persons for setvices rendered by them 

to patrons of premises licensed to provide food, beverage, 

or lodging; 

I l) all benefits received under the workers• 

compensation laws; 

(m) all health insurance premiums paid by an employer 

for an employee if attributed as income to the employee 

under federal law; 

(n) all benefits paid under an optional retir-ent 

program that are specified as exempt from taxation by 

19-21-212: and 

(o) all money received because of a aettle-nt 

agreement oc judgment in a lawsuit brought against a 

manufacturer or distributor of "agent orange• for damages 

resulting from exposure to uagent orange•. 

t3t--¼n-the-ease-of-a-shareftolder-of-a-eorperetion--w¼~h 

respeet--to-whieft-tfte-e¼eet¼en-provided-far-ander-acb~hapeer 

s~-ef-the-£nterna¼-Re¥entte-eode-of-½9547-as-aaended7--i■--tn 

effeet--b~t--w¼tft-respect-te-wh¼eh-the-e¼eetton-prov¼ded-for 

~ftder-l5-3~-l8i7-as-amendedr--ie--not--in--effeet7--ad;~ated 

9ross--ineome-does-not-tne¼ude-any-pert-0£-the-eorpo~e~io~is 

ttndT~er~bttted-~axabie-tneome,-n~~--operat¼ng--¼ass7--eapita¼ 

g~¼n~--or--~t~er--getns,--proftts,--or-iosses-reqaired-eo-be 
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¼nc¼aded-±n-~he-sftareho¼der~~-£edera¼--income--tax--adjttsted 

gross--tneome--by-reason-of-the-e¼eetion-ander-sttbehapter-5• 

However,--the--shareholderis--edjasted--qross--%neome--sha½½ 

ine¼ade-aettta¼-distribttt±ons-£roM--tfte--eorporation--to--the 

extent--they--woa¼d--be--treated-as-taxae¼e-d¼v%dends-t£-the 

sttbehapter-So-eieetion-were-not-tn-e££ecto 

t4t.ill A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102(1)(1) shall include 

in his adjusted gross income the earnings and profits of the 

DISC in the same manner as provided by federal law (section 

995, Internal Revenue Code) for all periods for which the 

DISC election is effective. 

tSti!l A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a federal tax credit 

was elected under section 448 of the Internal Revenue Code 

of 1954 or as that section may be labeled or amended is 

allowed to deduct the amount of the wages and salaries paid 

regardless of the credit taken. The deduction must be made 

in the year the wages and salaries were used to compute the 

credit. In the case ot a partnership or small business 

corporation, the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corpo[ation. 

t6till_ Married taxpayers filing a j,J1nt federal return 
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who must include part of their social security benefits or 

part of their tier 1 railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation of federal taxable social security benefit$ or 

federal taxable tier l railroad retirement benefits when 

they file separate Montana income tax returns. The federal 

base must be split equally on the Montana return. 

t~till A taxpayer receiving retirement disability 

benefits who has not attained age 65 by the end of the 

taxable year and who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross income before this 

exclusion and before application of the two-earner married 

couple deduction exceeds $15,000, the excess reduces the 

exclusion by an equal amount. This limitation affects the 

amount of exclusion, but not the taxpayer's eligibility for 

the exclusion. If eligible, married individuals shall apply 

the exclusion separately, but the limitation for income 

exceeding $15,000 is determined with respect to the spouses 

on their combined adjusted gross income. For the purpose of 

this subsection, permanently and totally disabled means 

un.:ible to engage in any substantial gainful activity by 

[e.:i$Oll ot a.ny medically determined physical or mental 
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impairment lasting or expected to last at least 12 months. 

t8till A person receiving benefits described in 

subsections (2)(d} through (2}(f), (2)(h), or (2)(i) may not 

exclude benefits described in subsection (2)(c) from 

adjusted gross income unless the benefits received under 

subsections (2)(d) through (2}(f), (2)(hJ, or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 from adjusted 

gross income. (Subsection (2)(k) terminatea on occurrenc~ of 

contingency--sec. 3, Ch. 634, L. 1983.)" 

Section 2. section 15-30-117, MCA, is amended to read: 

"15-30-117. Net operating loss -- computation. (1) A 

net operating loss must be determined in accordance with 

section 172 of the Internal Revenue Code of 1954 ot as that 

section may be labeled or amended and in accordance with the 

following: 

(a) Additions to loss include: 

,i) that portion of the federal income tax and motor 

vehicle tax allo~ed as a deduction under 15-30-121 or 

15-30-131 which is attributable to income from a trade or 

business; and 

(ii) wages and salaries allowed as a business deduction 

under 15-30-lllt5till-

{b) Red~ct1ons in the loss include: 

(i) interest received on obligations of another state 
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or territory or of a countyT municipalityy district, br 

political subdivision thereof allowed as rtonbuainesa income 

under 15-30-lll(l)(a); 

(ii) federal income tax refunds required to be reported 

under 15-30-111 and 15-30-131 as business income: 

(iii) state income tax: and 

(ivJ any other nonbusiness deductions allowed under 

15-30-121 in excess of nonbusiness income. 

(2) Notwithstanding the provisions of section 172 of 

the Internal Revenue Code of 1954 or as that section may be 

labeled or amended, a net operating loss does not include, 

(a) income defined as exempt from state taxation under 

15-30-111(2): or 

(b) a zeto bracket deduction provided for under section 

63 of the Internal Revenue Code of 1954 or as that section 

may be labeled or amended." 

Section 3. section 15-30-126, MCA, is amended to read, 

"15-30-126. S-11 business corporation -- dedtactiah for 

donation of ~ter equipaent to schools. A small business 

corpora t ion eieetei 11g--10e--1>e- -t!,uu,d-nnde r-1'he-11Jt'6,;t,Uet111-et! 

1s-;n-z11z, as defined in 15-31-2~1, is allowed a deduction 

equal to the fair market value, not to e•ceed 301 of the 

small business corporation's net income, of a computer or 

other sophisticated technological equipment or apparatus 

i nte-nded for us-e with the computer donated to an elementary, 

-8-
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secondary, or accredited postsecondary school located in 

Montana if: 

(1) the contribution is made no later than 5 years 

after the manufacture 

substantially completed; 

of the donated property is 

{2) the property is not transferred by the donee in 

exchange for money, other property, or services; 

(3) the electing small business corporation receives a 

written statement from the donee in which the donee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

provisions of subsection (2): and 

t4) the deduction allowed in this section is in lieu of 

the deduction allowed under 15-30-121 for charitable 

contributions ... 

Section 4. Section 15-30-136, lo\CA, is a111ended to read: 

•1s-10-i16. Computation of income of estates or trusts 

exemption. (l) Except as otherwise provided in this 

chapter, "gross income" of estates or trusts means all 

income from whatever source derived in the taxable year, 

including but not limited to the following items: 

(a) dividends; 

(b) interest received or accrued, including interest 

received on obligations ot another state or territory vr a 

count.y, municipality, district, or other political 
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subdivision thereof, but excluding interest income from 

obligations of: 

(i) the United States government or the state of 

Montana; 

(ii) a school district; or 

(iii) a county, municipality, district, or other 

political subdivision of the state; 

(C) income from partnerships and other fiduciaries; 

(d) gross rents and royalties; 

(e) gain from sale or exchange of property, including 

those gains that are excluded from gross income for federal 

fiduciary income tax purposes by section 64l(c) of the 

Internal Revenue Code of 1954, as amended; 

(f) gross profit from trade or business; and 

(g) tefunds recovered on federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability. 

(2) In computing net income, there are allowed as 

deductions: 

(a) interest expenses deductible for federal tax 

purposes according to section 163 of the Internal Revenue 

Code of 1954r as amended; 

(b) taxes paid or accrued within the taxable year, 

including but not limited to federal income tax, but 

excluding Montana income tax; 

-10-
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(c) tnat fiduciary's portion of 9epre~iation or 

depletion -which .is deductible for fe(leral t:ax purposes 

according t-o section$ 161, 611 1 and 642 .of the Internal 

Revenue Code of 1954, as amended; 

( d) char i tabl-e contc ibutions tha-t are deductible f.ot 

federal tax purpo$es according to section 642(c} of -the 

Internal Revenue Code of 1954, as amended; 

(e) administrative ex~ses claimed for federal income 

tax purposes, accor4ing to sections 212 and 64Hgl o.f tne 

Internal Revenue C<Xie .of lll54, as amended, if such expenses 

wer-e not .cl.iimed as .a .ded~ction in the deteraiinat.ion of 

Monta.na inh_er itance tax; 

If.) losses f.rom fire., storm, shipwr,eck, or other 

casualty or f.rom theft, to t·he extent not compens,t1.t..ed tor by 

insu·rance or otherwise, that are deductible for federal tax 

purposes a,cJ;:ording to section 165 of the Internal Re_venµe 

Code .of 1954, as 4mended; 

I g) net operating loss deductions a.llowed for federal 

incOUle tax under se.ct_ion 642(dJ of the Int.er.ngl Revenue Co,Pe 

of 1954, as amend~d, except estates may not claim losses 

that a.re deductible on the decedent's f.inal return; 

('h) all benefits., not i_n ,ex~ess of $3,600, received: 

ti) as -federal emp,loyees' retirement; 

(ii) as r-et_i_.t-ement f.rom public efllPloyment in a state 

other than Hantafl.,:l; or 

-.11-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

UI 

19 

20 

21 

22 

23 

24 

25 

µ; OOli/Pi 

(iii) ~s an annuity, ~.JlJilion_, o,r e_nd_~~_nt und_er priva~e 

qr cor,E>Orate retireJD.en.t plaµs o.r 3fS.te_m.s; 

, i) all benefits paid under the l!lantana t.eacners' 

retirement syst_em that are specified as e~Ii!D1pt ~r_om t~-'"at;i_on 

by 19-4-706; 

( j) all benefits paid under tne Montana Public 

Employees• Retire111ent System Act that a.re 111pepified <IIS 

<!'!<empt from t.axatio.n by 19-J-105; 

(k.) all benefits paid under the ~a11a hignvay patr_c;,;i. 

officers' retirement system that are specifi,ed as elle~ 

from taxatio,n by 1.9-6-71)5; 

{ 1) Montana. i.nco~ .ta,c ref.u,nds or cre.<li t_~ ,the.r_eof; 

(m) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firell\"n or tnei.r surviv,ing 

spoµ$es or children; 

(n) all benefits .Paid under the municipal police 

officers• reti.r,em_ent sys.t_em that are speci.fie~ as ~xempt 

from t.axation by 19-9-1005. 

t3t--fn-the-ca:oe-ot-a-;,harei,old.er-ot-a-corpe,t'at.ioA--w~t:h 

reepeet--to-wh.ich-t:he-e:l:ee.~¼on.,""'.pro.wt:ded-.£or-t1,uler-at1~~~~.r 

s ... -ot-,the-fnterna¼-Re•enqe-eoae-of-l95h-as-a■end.ad,.--.i!l'--.tn 

e£feet--bttt:--wi::t:h.-reepeet-to-whi:eh-tfte-e¼eet-i:op-;proy~cl~d.-;~-etr 

under-¼:5-3.¼-i!8i!--i:s--not--1:n--e.tteet7--net:--_t:.ncoJ11e--tl~e~--~~~ 

i:n.e¼1:1de--any-part-o.£-the-eorpe:rat*onis-~fl.d_:i:::,t_ri:bute~-:t~:x;~P~~I!! 

±ne~e-;-net-~p.e,restin.g-±e~.s,-:.c;api.t;~.¼"""'.gains--or--e.1:~er--:,a,i~l'T 

-.12-
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pro£its7---ar---¼esses---req~ired--ta--~e--±nc¼Hded--in--tfte 

shareftelder~s-feeera¼-±neome-tax-net-income-by-reasen-er-the 

election-aftder-subeftapter-So-HeweYer,-the-sharehe¼der~s--ftee 

ineeme---aha¼¼---ineiade---aetua¼---eistribtttien---Erem--the 

eerperatien-te-the-extent-it-wett¼d--be--treated--as--taxab¼e 

dividends-ir-~ne-sttbehapte~-s--e¼ectien-were-net-in-effeet-

t•till The following additional deductions shall be 

allowed in deriving taxable income of estates and ttusts: 

(a} any amount of income for the taxable year currently 

required ta be distributed to beneficiaries for such year; 

(bl any other amounts pcopecly paid or credited or 

required to be distributed for the taxable year; 

(C) the amount of 60\ of the excess of the net 

long-term capital gain over the net short-term capital loss 

for the taxable year. 

tS+i!l The exemption allowed for estates and trusts is 

that exemption provided in l5-30-ll2(2J(a) and 15-30-ll2(8). 

t6till A trust or estate excluding benefits under 

subsections (2)(i) through (2)(k), (2)(m), or (2)(n) may not 

exclude benefits described in subsection (2)(h) from net 

income unless the benefits received under subsections (2)(i) 

through (211k), (2J(m), or (2)(n) ace less than $3,600, in 

which case the trust or estate may combine benefits to 

exclude up to a total of $3,600 from net income." 

Section 5. Section 15-30-161, MCA, is amended to read: 
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"15-30-161. Purpose. The purpose of 15-30-162 is to 

allow individuals, estates, and trusts, including tbose 

owning an interest in partnerships and in small business 

corporations e¼eet¼nq--tc--be-ta•ed-ander-the-pro•¼s¼ons-o~ 

¼5-3¼-T8T defined in 15-31-201, to take the investment 

credit as provided for in 15-30-162 in order to atimul.ate 

capital investment by the small business sectot.• 

Section 6. Section 15-31-201, MCA, is aaended to read: 

•15-31-201. Be£initiens Definition of •small business 

co~poration". t¼t For purposes of this part, the ter• •small 

business corp0ration 11 means a corporation doin9-b~eine■■-in 

Mentana-and-wh¼eft ~ has made a valid election under 

Subchapter S~ of Chapter l of the Internal Revenue Cod•~ of 

¼954-and-thereafter~ 

tat--has-f~¼ed A small business corporation shall attach 

a copy of the approved federal election with the Montana 

return filed for the first t~~able year the federal election 

is effective. department--on-or-befere-the-¼Sth-day-of-the 

th¼rd-montft-e£-the-taKab¼e-year-£er-which-the-e¼eeeion-ia-eo 

beeome-e££eet¼•e~-er 

tbt--fi¼es-a-copy-ef-the-federa¼-Snbehapter-S--eerperate 

tax-re~ttrn-with-the-tax-retttrn-!¼¼ed-ttnder-th¼s-ehap~erT 

tit--eor-pttrpo~es-0£-this-part7-the-term-•e½eeting-ama¼¼ 

btt~±ne~~---eorporationD--mean37--w~th--respect-to-any-~awab½e 

year,---a--sma¼¼--~ttsine~s--eerporation--whie~--ftas--made--an 
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eCee~i:on-a.n.de:r-Sa:b.cffapt:er--S-tn-ei£ect-t.o.r-t-he--ee1tab¼:e--ye,11, 

....... 
tat--nae---tiiet1--a--eep7--e£--saeh--eieetic,ft--with--tbe 

eepareaeftt-Oft-er-l>etere-tne-iSth-eay-et-the-third--..,,nth--e£ 

the--tex.ab¼e--year--ter--wh¼eh--~~e--e:te_e.-t¼eu'l--is--~e-eeeeme 

et--£-ect¼•-e;-er 

tbt--titee-a-eepy-.c,£-the-teclerai-Sabehapter-S--eorperate 

-tcut-re.tarn--wi-th-the-tax-:re<t,a.rn-£iZe.8-ander-t:h:i•-cha_pee:r-: .. 

Sect1oa 7. Section lS-Jl-202, !«;A, is ame.nded to read: 

"l:5-31-2112. B~!l'ticn----by----e11aii Small l;>usiAess 

co.rpo.ration not subject to ch~pter. ( l_l A spaall busi_ness 

corpo.ration mey--e-¼.-eet i!, not to-be subject to the taxes 

imposed by this chapter. 

t.it--T£-e-eaa¼¼-.btH1¼fteaa-eorpo~0:-t-¼e-n-llMUte-s--an--.e¼eeti-on 

t1ft<ier-enbeeet.ien-t¼t7--n ... 

tat--wi:tft---rea-pee~---e.a---.,ene---,t:axa;b¼e--yeare---of--t:.he 

eorpoE"a-t-i-en.-t-er-vh-¼eh..--sttch--e¼e-c1::ion--_i:s--¼"--err-eee7 --stteh 

cor_poNtt-i:on--is--no-t:--:sttb;-ect--t,o--the-ta.xee-.i-mpose~-,by--thi,:, 

ehepter-and;-wtth-r-eapect-eo--:,t1eh--taxab¼.e--_y.ear-s--::.and--:.•¼-.¼ 

s1:1eeeed.Ht9--taxeb¼e-ye&re7-the--pro•¼:s¼Oft:!'-o-t--th-±s-part-~~pp¼-y 

te-stteft-eor_pet"et¼01'11"-aftd 

tbt--w·H::.h-r~et:-to--t:h...e-taz.ab¼--e-~ar.s-_~r-.a--sha:C'.eh~_¼tier 

of-stteh-ce-rpo-rat:i-on-in-which-or-with-.wh-_i:ch--t:he-taxab¼e-years 

or-~f'l:t"!-eoi-po--rat:i-on-for-.whi-eh-9_aeh-e¼-ec-ti-on-i-:,-±n-.-e£--Eee-t-.e-nd, 

the--provisi:ons--0£--t:ft±s-pet'f'·t-app¼y-te--s11el'l--sJ,o.re"'e¼-def";--And 
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•*t11-rei,pe.e~--i,,o--i,.,,e.b--t~Hf1'--7er,.r:i,--gftii--•it--piae~••#'~i 

tAAOPt.e--yepr:,,--th.e--p:re,~fj,Qps--t,~-t~t;rp•rt-r,.ppty-~9-!'.,.e.i, 

~r;eh•i.ee,..-

t37--M-e*.ect¼c,:,-a~r-•""9·~"tte.ft-tit-Jllll!lt--""--.,,~--?:ll 

a.ecord,tll.nc._e--~i-th--r_a¼e~--;,_~esei-i:b_ed--by--t:h.e--dept11rtm.ent--_of 

-reY.e,1'l9,eo 

ttt--'!?h¼s--deeHQtt--;)ll--ftp$--#f.!!eti,r."--w,n,H--t:,/i111 ~ 

co.r90.r,~e .net incQllle c;,r .Loss of s.aett---,e¼ee.t¼""'ll !¥ 
cor;POrati.on is included in t.he stocl<hol,o.,,rs' at;l~us.t,e,9 'HWI!> 

income "s defined in 15-30-111. 

t;it.ill B•er:,-e¼eeting Each small business co,rporjltion 

is c,equire,;l to p,iy th.e ID.inialum (e.e of $J9 r~12,ir,e\i ,by 

15-31-20•-· 

Sectiq(:a ,8. Section 15-31-204., MCA, iia a111en,;led .to .r.!!il\i.• 

".15-31-.2!>.~- )tin~ ,E.ee of gaahfytft9 smal.l bl':,!!ip,ess 

corpor,.tic;ins .uOilffected. No.twithstl'nding the ,pr<;>vis,io~ of 

15-31-121, small business co.r.po.r.a.tion_~ eA111et,i,J19---:,u,e 

gaaiifyi!lf-t\ftcier-¼S-3¼-~lli shall pay a minimum fee of $10." 

#i!!Otion "9. section 9\h8-2ll2, MC;A, i~ .-,;led to r,e,d: 

•,,iQ-8-21>.2. Qesi~tiO!l qt qµ!llU'ied ,!!Ont;l!>jl ~tjll: 

CO!IP"DU>S -- t~ cr.edi.t. (lJ ,rhe boa.rd ahal.l dAAigDflte !'I' 

-qita,1 it ied -Montia,na c•pital cc,mp,ani~~ thoae cia,.rti;f ied 

compa-ni.e.s that heave been .p.r iy,ately c_api.tali,.Zt!:d ~t ,!f, pt;i.~;J,11~,m 

level of ·$-200,-0_oo. A certi.-fie_p. comp_a_ny ~~~kin~ d_es~~,t~i:m 

.as a Q.ual.H ied Montan.a cl'pital .. C<:>!llpany ,mus.t ,,111.dke .. 1",ri,t.t;.en 
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application to the board on forms provided by the board. The 

application must contain the information required by 

90-8-204 and such other information as the board requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June JO, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July l, 

1989, and June 30, 1991, may not exceed ~3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

(3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 
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the board, and the board shall certify to each such company 

its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

( 5). Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an esccow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, small business corporation, partnership, 

trust, decedent's estate, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

entitled to a tax credit equal to 50\ of the investment, up 

to a maximum credit of $150,000 per taxpayer. The credit may 

be taken against the tax liability imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit for 

investments by a small business corporation e¼ee~in9--~o--be 

taMed--ttnder-iS-ir-i8i defined_i__l!__.15-31-201 or a partnership 

may be claimed by the small business corporation 

shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

be credited against the taxpayer's income tax liability or 

coal sever~nce tax liability for the taxable year in which 
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the investmem. in a qualified Montana capital company is 

made. If the amount of the tax credit exceeds the taxpayer 1 s 

tax liability for the taxable year, the amount of the credit 

which exceeds the tax liability may be carried back or 

carried forward in the following manner: 

(a) If the sum of the amount of credit for the current 

taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer 1 s 

tax liability for the current taxable year, the excess must 

be carried back as a credit to the 3 preceding taxable years 

and, if the full credit remains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

(b) The a.mount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commencing to the next 

succeeding year until the credit is exhausted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July 1, 1987. 

(BJ An individual, small business corporation, 

21 partnership, or corporate taxpayer who obtains the tax 

22 credit allowed under subsection (5) may not obtain credits 

23 in excess of the $150,000 limit contained in subsection (5) 

24 by making investments as more than one entity. A partner or 

25 shareholder in a small business corporation may not obtain 
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more than $150,000 in credits as an individual and as the 

partnership or small business corporation. A 

taxpayer that obtains the ma~imum $150,000 credit 

obtain additional credits through investments 

owned subsidiaries or affiliates." 

COl"poC'ate 

may not 

by wholly 

NEW SECTION. Section 10. Repealer. Section 15-31-208, 

MCA, is repealed. 

NEW SECTION. Section 11. Effective dates 

applicability. (l) Except for the purposes of subsection 

(2), [this act] is effective December 31, 1991, and applies 

to tax years beginning after December 31, 1991. 

(2) For the purpose of promulgating administrative 

rules to implement [sections l through 10), [this act) is 

effective on passage and approval. 

-End-
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HOUSE STANDING COMMITTEE REPORT 

April 8, 1991 

Page 1 of 1 

Mr. Speaker: Vle, the committee on Taxation report that Senate 

Bill 333 (third reading copy -- blue) be /qncurred ~in as 
amended . 

Signed· , \Y"'.,. ,...~. '-'--I - £A~\ "-·----rr.~~ u---'--~~~ 
Carried by: Rep. Stang 

And, that such amendments read: 
1. Title, line 15. 
Following: ";" 
Insert: '"PROVIDING A LIMITED EXCEP'rION ALLOWING CORPORATIONS THAT 

CURRENTLY USE SUBCHAPTRR S. CORPORATIO~ STATUS FOR FILING 
FEDERAL INCOME TAX AND HEGLiLAR CORPORA'l'ION STATUS FOR Fil.ING 
MONTANA INCOME TAX TO CONTINUE THAT METHOD OF FILING;" 

2. Page 14, line 10. 
Strike: 11 For purposes of this part" 
Insert: a(l) Except as provided in subsection (2)n 

3. Page 15, line 9. 
Following: line 8 
Insert: "{2) A corporation that would otherwise be a small 

business co1;poration may continue to be subject to the taxes 
imposed by Title 15, chapter 31, if all of the following 
conditions are met: 
(a} on December 31, 1991, the corporation was doing 

business in Montana and had a valid Subchapter S. corporation 
election but had not elected to be taxed as a Montana small 
business corporation; 

{b) after December 31, 1991, the corporation has not filed 
as a Montana small business corporation; and 

(c) the corporation files a corporate license tax return, 
as required by 15-31-111, reporting all income or loss as 
determined under Title 15, chapter 31, and attaches a copy of the 
federal Subchapter s. corporate tax return." 

HOUSE 

S/3J1'Y 

.... 
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SENATE BILL NO, 333 

INTRODUCED BY GAGE 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A 

MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT 

INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A 

MONTANA SMALL BUSINESS CORPORATION IS SUBJECT TO THE SAME 

INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF 

A CORPORATION THAT IS INCORPORATED IN MONTANA AND BAS NOT 

ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION; 

REQUIRING THAT A CORPORATION THAT ELECTS TO USE THE 

SUBCBAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPOSES 

USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR 

MONTANA PURPOSES; PROVIDING A LIMITED EXCEPTION ALLOWING 

CORPORATIONS THAT CURRENTLY USE SUBCHAPTER S. CORPORATION 

STATUS FOR FILING FEDERAL INCOME TAX AND REGULAR CORPORATION 

STATUS FOR FILING MONTANA INCOME TAX TO CONTINUE THAT METHOD 

OF FILINGi_ AMENDING SECTIONS 

15-30-126, 15-30-136, 15-30-161, 

15-30-111, 

15-31-201, 

15-30-117, 

15-31-202, 

15-31-204, AND 90-B-202, MCA; REPEALING SECTION 15-31-208, 

MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY 

DATE. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~na , .. .,,.,, •• counc,1 
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Section 1. Section 15-30-111, MCA, is amended to read: 

•15-30-111. Adjusted gross income. (1) Adjusted gross 

income shall be the taxpayer's federal income tax adjusted 

gross income as defined in section 62 of the Internal 

Revenue Code of 1954 or as that section may be labeled or 

amended and in addition shall include the following: 

(a) interest received on obligations of another state 

or territory or county, municipality, district, or other 

political subdivision thereof: 

(b) refunds received of federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tpx liability; 

(C) that portion of a shareholder 1 s income under 

subchapter S. of Chapter 1 of the Internal Revenue Code of 

1954, that has been reduced by any federal taxes paid by the 

subchapter S. corporation on the income; and 

(d) depreciation or amortization taken on a title plant 

as defined in 33-25-105(15). 

(2) Notwithstanding the provisions of the federal 

Internal Revenue Code of 1954, as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

(a} all interest income from obligations of the United 

S':- .i Ct!S ·:]over nment r the stat.e ~-10:-', t ar~a, ccur.t'>j, 

rnunicipcility, district, Jr ether political subdivision 
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thereof; 

(b) interest income earned by a taxpayer age 65 or 

older in a taxable year up to and including $800 for a 

taxpayer filing a separate return and $1,600 for each joint 

return; 

(c) all benefits, not in excess of $3,600, received: 

(i) under the Federal Employees' Retirement Act; 

(ii) under the public employee retirement laws of a 

state other than Montana; or 

(iii) as an annuity, pension, or endowment under any 

private or corporate retirement plan or system; 

(d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706: 

(e) all benefits paid under The Public Employees' 

Retirement System Act which are specified as exempt from 

taxation by 19-3-105; 

(f) all benefits paid under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

(g) all Montana income tax refunds or credits thereof; 

(h) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firefighters, their 

surviving spouses and 

taxation by 19-13-1003; 

(i) ~11 benefits 

orphans or specified as exempt from 

paid under the municipal p...:ilice 
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officers' retirement system that are specified as exempt 

from taxation by 19-9-1005; 

(j) gain required to be recognized by a liquidating 

corporation under 15-31-113(l)(a)(ii); 

(k) all tips covered by section 3402(k) of the Internal 

Revenue Code of 1954, as amended and applicable on January 

1, 1983, received by persons for services rendered by them 

to patrons of premises licensed to provide food, beverage, 

or lodging; 

(1) all benefits received under the workers' 

compensation laws; 

(m) all health insurance premiums paid by an employer 

for an employee if attributed as income to the employee 

under federal law: 

(n) all benefits paid 

program that are specified 

19-21-212; and 

under an optional retirement 

as exempt from taxation by 

(o) all money received because of a 

agreement or judgment in a lawsuit brought 

manufacturer or distributor of "agent orange" 

settlement 

against a 

for damages 

resulting from exposure to "agent orange". 

t3t--fn--the-ease-o£-a-~hareho½der-er-8-eorporat±on-w~~h 

re9peet-to-wh±eft-the-e%eet±on-pro¥ided-£or-~nder--sabehapter 

s,--of--the-tntern~t-Re~entte-eoee-er-r954,-o~-~men~ed,-±~-+n 

e££eet-bat-w±th-re~peet-~o-wh±eh-tne-eleet±on--pro~±cied--£or 
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ttnder--½S-3¼-i9i7--as--amendedr--ie--not-tn-e££eet,-adjttsted 

gress-ineoffle-does-net-inc¼ttde-any-pare-0£-the--corporation~e 

ttnd±etribttted--taxab¼e--ineome7--net-operating-¼oee,-cap±ta¼ 

gains-or-ether-gatne,-prefite,--or--¼oseee--re~tt±red--to--be 

±ne¼ttded--±n--the--shareho¼der~e-£edera½-ineome-tax-ad;tteted 

~roee-ineome-by-reason-of-the-e¼eetion-ttnder--stteehapter--S7 

Howe~er7--the--shareho¼der~s--adjttsted--grese--ineome--eha¼¼ 

±ne¼ttde--aettta¼--d±etribttt±ens--from--the-corporation-to-the 

extent-they-wett¼d-be-treated-as--taxab¼e--di¥idende--i£--the 

sttbehapter-Sa-e½eet±on-were-not-ift-effeeto 

t4tfil A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102(1)(1} shall include 

in his adjusted gross income the earnings and profits of the 

DISC in the same manner as provided by federal law (section 

995, Internal Revenue Code) for all periods for which the 

DISC election is effective. 

t5till. A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a fedecal tax credit 

was elected under section 44B of the Internal Revenue Code 

of 1954 oc as that section may be labeled or amended is 

allowed to deduct the amount of the wages and salaries paid 

regardless of the credit taker.. The deduction must be made 

in the year the wages and.salaries 'were used to compute the 

credit. In the case of a partnership or small busir'l.ess 
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corporation, the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corporation. 

t6till Married taxpayers filing a joint federal return 

who must include part of their social security benefits or 

part of their tier l railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation of federal taxable social security benefits or 

federal taxable tier 1 railroad retirement benefits when 

they file separate Montana income tax returns. The federal 

base must be split equally on the Montana return. 

tTtill A taxpayer receiving retirement 

benefits who has not attained age 65 by the 

disability 

end of the 

taxable year and who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross income before this 

exclusion and before application of the two-earner married 

couple deduction exceeds $15,000, the excess reduces the 

exclusion by an equal amount. This limitation affects the 

amount of exclusion, but not the taxpayer's eligibility for 

the exclusion. If eligible, married individuals shall apply 

~he exclu~ion separately, but the limitation far income 

exceedi11g $15,000 is determined with respect to the spouses 
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on their combined adjusted gross income. For the purpose of 

this subsection, permanently and totally disabled means 

unable to engage in any substantial gainful activity by 

reason of any medically determined physical or mental 

impairment lasting or expected to last at least 12 months. 

t8ti1l A person receiving benefits described in 

subsections (2)(d) through (2)(f), 

exclude benefits described in 

(2)(h), or (2)(i) may not 

subsection (2)(c) from 

adjusted gross income unless 

subsections (2)(d) through 

the benefits received under 

(2)(f), (2)(h), or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 frcm adjusted 

gross income. (Subsection (2}(k) terminates on occurrence of 

contingency--sec. 3, Ch. 634, L. 1983.)" 

Section 2. Section 15-30-117, MCA, is amended to read: 

"15-30-117. Net operating loss -- computation. (1) A 

net operating loss must be determined in accordance with 

section 172 of the Internal Revenue Code of 1954 or as that 

section may be labeled or amended and in accordance with the 

following: 

{a) Additions to loss include: 

(i) that portion of the federal income tax and motor 

vehicle tax allowed as a deduction under 15-30-121 or 

15-30-131 which is attributable to income from a tr~de er 

business; and 
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(ii} wages and salaries allowed as a business deduction 

under 15-30-llltStill• 

(b) Reductions in the loss include: 

(i) interest received on obligations of another state 

or territory or of a county, municipality, district, or 

political subdivision thereof allowed as nonbusiness income 

under 15-30-lll(l)(a); 

(ii) federal income tax refunds required to be reported 

under 15-30-111 and 15-30-131 as business income; 

(iii) state income tax; and 

(iv) any other nonbusiness deductions allowed under 

15-30-121 in excess of nonbusiness income. 

(2) Notwithstanding the provisions of section 172 of 

the Internal Revenue Code of 1954 or as that section may be 

labeled or amended, a net operating loss does not include: 

{a} income defined as exempt from state taxation under 

15-30-111 I 2): or 

(b) a zero bracket deduction provided for under section 

63 of the Internal Revenue Code of 1954 or as that section 

may be labeled or amended." 

Section 3. Section 15-30-126, MCA, is amended to read: 

•15-30-126. Small business corporation -- deduction for 

donation of computer equipment to schools. A small business 

corporation eteeting-to-be-taxed--~ne~~--~~~--pro~i~~on~--0£ 

15-3¼-~0~~ defined in 15-31-201~ is allowed a deduction 
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equal to the fair market value, not to exceed 30\ of the 

small business corporation"s net income, of a computer or 

other sophisticated technological equipment or apparatus 

intended for use with the computer donated to an elementary, 

secondary, or accredited postsecondary school located in 

Montana if: 

(l) the contribution is made no later than 5 years 

after the manufacture of the donated property is 

substantially completed; 

(2) the property is not transferred by the donee in 

exchange for money, other property, or services: 

(3) the electing small business corporation receives a 

written statement from the donee in which the donee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

provisions of subsection (2); and 

(4) the deduction allowed in this section is in lieu of 

the deduction allowed under 15-30-121 for charitable 

contributions." 

Section 4. Section 15-30-136, MCA, is amended to read: 

•is-30-136. Computation of income of estates or trusts 

exemption. (l) Except as otherwise provided in this 

chapter, "gross income" of estates or trusts means all 

income from whatever source derived in the taxable year, 

including but not limited to the following items: 
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(a) dividends; 

(b} interest received or accrued, including interest 

received on obligations of another state or territory or a 

county, municipality, district, or other political 

subdivision thereof, but excluding interest income from 

obligations of: 

(i) the United States government or the state of 

Montana; 

(ii) a school district; or 

(iii) a county, municipality, district, or other 

political subdivision of the state; 

(c) income from partnerships and other fiduciaries; 

(d) gross rents and royalties; 

(e) gain from sale or exchange of property, including 

those gains that are excluded from gross income for federal 

fiduciary income tax purposes by section 64l(c) of the 

Internal Revenue Code of 1954, as amended; 

(f) gross profit from trade or business; and 

{g) refunds recovered on federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability. 

{2) In computing net income, there are allowed as 

deductions: 

(a) 

EJUrposes 

interest 

according 

expenses deductible for federal tax 

to section 163 of the Internal Revenue 
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Code of 1954, as amended; 

(b) taxes paid or accrued within the taxable year, 

including but not limited to federal income tax, but 

excluding Montana income tax; 

(C) that fiduciary's portion 

depletion which is deductible for 

according to sections 167, 611, 

Revenue Code of 1954, as amended; 

of depreciation or 

federal tax purposPs 

and 642 of the Internal 

(d) charitable contributions that are deductible for 

federal tax purposes according to section 642(c) of the 

Internal Revenue Code of 1954, as amended; 

(e) administrative expenses claimed for federal income 

tax purposes, according to sections 212 and 642{g) of the 

Internal Revenue Code of 1954, as amended, if such expenses 

were not claimed as a deduction in the determination of 

Montana inheritance tax; 

(f) losses from fire, storm, shipwreck, or other 

casualty or from theft, to the extent not compensated for by 

insurance or otherwise, that are deductible for federal tax 

purposes according to section 165 of the Internal Revenue 

Code of 1954, as amended; 

(g) net operating loss deductions allowed for federal 

income tax under section 642(d) of the Internal Revenue Code 

of 1954, as amended, except estates may not claim losses 

chat are deductible on the decedent's final return; 
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(h) all benefits, not in excess of $3,600, received: 

(i) as federal employees' retirement; 

(ii) as retirement from public employment in a state 

other than Montana; or 

(iii) as an annuity, pension, or endowment under private 

or corporate retirement plans or systems; 

(i) all benefits paid under the Montana teachers' 

retirement system that are specified as exempt from taxation 

by 19-4-706: 

(j) all benefits paid under 

Employees' Retirement System Act 

exempt from taxation by 19-3-105; 

the Montana Public 

that are specified as 

(k) all benefits paid under the Montana highway patrol 

officers' retirement system that are specified as exempt 

from taxation by 19-6-705; 

(1) Montana income tax refunds or credits thereof; 

(m) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firemen or their surviving 

spouses or children; 

(nJ all benefits paid under the municipal police 

officers' retirement system that are specified as exempt 

from taxation by 19-9-1005. 

t3t--Tft--ene-ease-er-a-sharehoider-o£-~-corpe~a~~en-with 

~espee~-~e-whieh-~he-eiect±on-prov±ded-£0~-tt·Mde~--s~behopter 

S,--of--the-inte~na±-Reventte-Eede-e£-±9~47 -a~-amended7-i~-±n 
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et£eet-8ttt-w¼th-respeet-to-wh¼eh-the-e½eetton--prov±ded--€e~ 

Hnder--¼5-3¼-i8i--±s--net--±n--erreet,--net--¼ncome-dees-not 

±ne¼ttde-any-part-e£-the-eerperat±on~s-ttndistr±bttted--t~xa8¼e 

tne0me,--net--operat¼n~--¼oss7-eap±ta¼-~a¼ns-or-ether-9a±ns7 

pre£¼ts7--er--¼osses--re~tt¼red--te--be---±ne¼ttded---±n---the 

eftareho¼der~s-federa¼-±neome-tax-net-fneome-by-reasen-of-the 

e¼eet¼on--ttnder-stt&ehapter-Sv-However,-the-shareho¼der~s-net 

±nceme--sha¼¼---±ne¼ttde---aettta¼---d±etr¼b~tien---treffl---the 

eorpera~ten--to--the--extent--it-wott¼d-be-treated-as-taxab¼e 

d±v±dends-¼f-the-stteehapter-s~-@¼ee~ion-w~r@-no~-r"-ei£ee~• 

f4till The following additional deductions shall be 

allowed in deriving taxable income of estates and trusts: 

(a) any amount of income for the taxable year currently 

required to be distributed to beneficiaries for such year; 

(b) any other amounts properly paid or credited or 

required to be distributed for the taxable year; 

(c) the amount of 60\ of the excess of the net 

long-term capital gain over the net short-term capital loss 

for the taxable year. 

tStill The exemption allowed for estates and trusts is 

that exemption provided in 15-30-112(2J(a) and 15-30-112(8). 

t6till A trust or estate excluding benefits under 

subsections (2)(i) through (2J(k), (2J(m), or (2)(n) may not 

exclude benefits described in subsection (2)(h) from net 

25 income unless the benefits received under subsections (2)(1) 
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through (2) (kl, (2)(m), or (2){n) are less than $3,600, in 

which case the trust or estate may combine benefits to 

exclude up to a total of $3,600 from net income." 

Section 5. Section 15-30-161, MCA, is amended to read: 

•15-30-161. Purpose. The purpose of 15-30-162 is to 

allow individuals, estates, and trusts, including those 

owning an interest in partnerships and in small business 

corporations e¼eet¼"g-to-be-taxea-dnder--the--prov~siofts--ef 

¼5-3%-%8% defined in 15-31-201, to take the investment 

credit as provided for in 15-30-162 in order to stimulate 

capital investment by the small business sector.• 

Section 6. Section 15-31-201, HCA, is amended to read: 

•1s-J1-201. Beftnt~iene Definition of "small business 

corporation•. t¼t Per-parpeses-ef-this-part (1) EXCEPT AS 

PROVIDED IN SUBSECTION ( 2), the term "small business 

corporation .. means a corporation dein9-bttsir11~99--i:n--Meft-tlUU!I 

and-whien ~ has made a valid election under Subchapter S~ 

of Chapter 1 of the Internal Revenue Code~ e£-¼954-8nd 

ther@art:er-:-

tat--has-£i¼ed A small business corporation shall attach 

a copy of the approved federal election with the Montana 

return filed for the first taxable year the federal election 

is effective. de~artment--o~-or-eefor~-the-i5th-d8y-e~-the 

24 t"~rd-mo~th-of-the-taxabTe-y~ar-£or-whTeh-the-e±eet±on-~~-t~ 

25 b@eome-e££eett~e;-or 
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tbt--r¼¼es-a-eopy-o£-the-£edera¼-Sabehapter-9--eorperate 

tax-retarn-with-the-tax-retttrft-f±¼ed-ander-this-ehapter, 

tit--Por-purpeses-e£-tftis-part,-the-term-"e¼eetin~-sMa¼¼ 

bttsiness--eorporation"--means,--wi~h--respeet-te-any-taxabie 

year,--a--sma¼¼--btts±ness--eorperat±eft--wh¼eh--has--made--an 

e¼eetion-ttnder-Sttbehapter-9-±n-etfeet-for-the--taxab¼e--year 

an8~ 

tat--has---f±¼ed--a--eopy--or--saeh--e¼ection--with--the 

department-on-or-beiore-the-¼Sth-day-0£-the-third--month--of 

the--taxab¼e--year--£er--whieh--the--e¼eet¼on--¼~--to-beeome 

e££eetiYe~-or 

tbt--fi¼es-a-eopy-0£-the-federa¼-Sttbeflapter-S--eerperate 

tax-~etttrn-w¼tft-the-tax-retttrn-f½¼eS-ttnder-this-ehapter• 

(2) A CORPORATION THAT WOULD OTHERWISE BE A SMALL 

BUSINESS CORPORATION MAY CONTINUE TO BE SUBJECT TO THE TAXES 

IMPOSED BY TITLE 15, CHAPTER 31, IF ALL OF THE FOLLOWING 

CONDITIONS ARE MET: 

(A) ON DECEMBER ~l, 1991, THE CORPORATION WAS DOING 

BUSINESS IN MONTANA AND HAO A VALID SUBCHAPTER s. 

CORPORATION ELECTION BUT HAD NOT ELECTED TO BE TAXED AS A 

MONTANA SMALL BUSINESS CORPORATION; 

(B) AFTER DECEMBER 31, 1991, THE CORPORATION HAS NOT 

FILED AS A MONTANA SMALL BUSINESS CORPORATION; AND 

{C) THE CORPORATION FILES A CORPORATE LICENSE TAX 

RETURN, _ A§__~EQUIRl':D BY 15-31-111, REPORTING ALL INCOME OR 

-15- SB 333 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0333/02 

LOSS AS DETERMINED UNDER TITLE 15, CHAPTER 31, AND ATTACHES 

A COPY OF THE FEDERAL SUBCHAPTER S. CORPORATE TAX RETURN." 

Section 7. Section 15-31-202, MCA, is amended to read: 

R15-31-202. E¼eetion----by----sma¼¼ Small business 

corporation not subject to chapter. (1) A small business 

corporation m.ey--elect is not to-be subject to the taxes 

imposed by this chapter. 

tit--Tf-a-sme¼¼-btts¼ness-eefpofat¼oft-makes--an--e¼eet¼eft 

ttnder-sttbseet¼en-t¼t,-then~ 

tet--w¼th---respeet---te---the---taxae¼e--yea~s--ef--the 

eorperat¼on-for-wh¼eh--stteh--e¼eet¼on--¼s--in--effeet,--stteh 

eorperat¼on--is--not--sttbjeet--to--the-taxes-imposed-by-th¼~ 

ehapter-and7-with-respeet-to--saeh--taxab½e--years--and--a¼i 

stteeeeding--taxab½e-years 7 -the-prev¼s¼ens-ef-th±s-part-appiy 

to-saeh-eorperat±en;-and 

+et--w±th-respeet-to-the-taxab¼e-yeers-of-a--shareho¼der 

0£-stteh-eorporat±on-¼n-wh±eh-er-w±th-wh¼eh-the-taxab¼e-years 

of-the-eorporat¼on-for-wh¼eh-stteh-eieet±on-±s-±n-e££eet-e"d' 

the--pro~¼s±ens--0£-th±s-part-app½y-to-stteh-shareheider,-and 

with-respeet--to--stteh--taxab¼e--years--and--a¼¼--saeeeed±ng 

taxeb¼e--years,--the--prov¼s¼ons--0£-this-pert-app¼y-te-stteh 

sharehe¼der. 

t3t--An-e¼eetten-ttnder-sttbseetten-t¼t-mttst--be--maee--tn 

aeeordanee--w¼th--r~ies--pre~eribed--by--the--de~artment--ef 

re~entteo 
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t4t--~~±s--e¼ect¼en--¼9--nee--effeet~ve--ttn%ess--~he The 

corporate net income O[ loss of saeh---e¼eeting the 

corporation is included in the stockholders' adjusted gross 

income as defined in 15-30-111. 

tStffi every-e½ect±ng Each small business corporation 

is required to pay the minimum fee of $10 required by 

15-31-204." 

Section 8. Section 15-31-204, MCA, is amended to read; 

•is-31-204. Minimum fee of ~tta¼±£y±ng small business 

corporations unaffected. Notwithstanding the provisions of 

15-31-121, small business corporations e¼eet~ng---and 

q1:uti±fy¼ng-11nder-½S--3i:-~8i shall pay a minimum fee of $10." 

Section 9. Section 90-8-202, MCA, is amended to read: 

•90-8-202. Designation of qualified M.ontana capital 

companies 

qualified 

tax 

Montana 

credit. (l) The board shall designate as 

capital companies those certified 

companies that have been privately capitalized at a minimum 

level of $200,000. A certified company seeking designation 

as a qualified Montana capital company must make written 

application to the board on forms provided by the board. The 

application must contain the information required by 

90-8-204 and such other information as the board requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500, ODO. In tb:-" 

event the capitalization of the company is later increased, 
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the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1989, and June 30, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

(3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 

the board, and the board shall certify to each such company 

its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

[~). Fu11ds invested in a certified c~mpany prior to 

designation as a qualitied ~ootana cap~tal company :nay, at 

-18- SB 333 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0333/02 

the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, small business corporation, partnership, 

trust, decedent 1 s estate, or corporate taxpayer that makes a 

capital ihvestment in a qualified Montana capital company is 

entitled to a tax credit equal to 50% of the investment, up 

to a maximum credit of $150,000 per taxpayer. The credit may 

be taken against the tax liability imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit for 

investments by a small business corporation e½ee~i"g--~o--be 

taxed--o"der-%5-3¼-~9~ defined in 15-31-201 or a partnership 

may be claimed by the small business corporation 

shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

be credited against the taxpayer's income tax liability or 

coal severance tax liability for the taxable year in which 

the investment in a qualified Montana capital company is 

made. If the amount of the tax credit exceeds the taxpayer's 

tax liability for the taxable year, the amount of the credit 

which exceeds the tax liability may be carried back or 

carried forward in the following manner: 

(a) If the sum of the amount of credit for the current 
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taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer's 

tax liability for the current taxable year, the excess must 

be carried back as a credit to the 3 preceding taxable years 

and, if the full credit remains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

(b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commencing to the next 

succeeding year until the credit is exhausted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July 1, 1987, 

(8) An individual, small business corporation, 

partnership, or corporate taxpayer who obtains the tax 

credit allowed under subsection {5) may not obtain credits 

in excess of the $150,000 limit contained in subsection (5) 

by making investments as more than one entity. A partner or 

shareholder in a small business corporation may not obtain 

more than $150,000 in credits as an individual and as the 

partnership or small business corporation. A corporate 

taxpayer that obtains the maximum $150,000 credit may not 

obtain additional credits through investments by wholly 

owned subsidiaries or affiliates.'' 

NEW SECTION. Section 10. Repealer. Section 15-31-208, 
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1 MCA, is repealed. 

2 NEW SECTION. Section 11. Effective dates 

3 app1icability. (1) Except for the purposes of subsection 

4 (2), (this act] is effective December 31, 1991, and applies 

5 to tax years beginning after December 31, 1991. 

6 (2) For the purpose of promulgating administrative 

7 rules to implement (sections 1 through 10], [this act] is 

8 effective on passage and approval. 

-End-
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Free Conference Committee 
on Senate Bill No. 333 

Report No. 1, April 23, 1991 

Mr. President and Mr. Speaker: 
Page 1 of 1 

We, your Free Conference Committee on Senate Bill No. 333, met 
and considered Senate Bill No. 333 (reference copy - salmon) and 
recommend th•t Senate Bill No. 333 (reference copy - salmon) be 
amended as follows: 

1. Title, line 5. 
Strike: "CLARIFYING" on line 5 
Insert, "requiring" 

2. Page 21 
Following: line 1 
Insert: "NEW SECTION. Section 11. Conditional Grandfather Clause 

for certain Montana Shareholders of Foreign Corporations 
that have elected S corporation status for federal tax 
purposes. A Montana taxpayer who is a shareholder in a 
corporation that is not doing business in Montana and has 
elected s corporation status for federal tax purposes can 
apply Section 15-3-111(3) (1989) for all tax years beginning 
on or before December 31, 1996, if the following conditions 
are met:. 

(1) The taxpaper can establish by substantial, credible 
evidence that the department of revenue gave the taxpayer advice 
concerning the application of Section 15-30-111(3), to the 
taxpayer's facts and circumstances. 

(2) The taxpayer can establish by substantial, credible 
evidence that he relied on that advice to his detriment." 
Renumber: subsequent sections 
And that this Conference Committee report be adopted. 

Chair, Sen. Towe 

,/tJd c;_ :J-3--?J 
/~d. Coard. 

?J:iP c/ -.~ ,,,,;.i 
Sec. of Senate 

ADOPT 

REJECT 

FCC fe. IJ. I 
S13 .1J.1 

861553CC.Sji 
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SENATE BILL NO. 333 

INTRODUCED BY GAGE 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

A BILL FOR AN ACT ENTITLED: "AN ACT E&ARfP¥iN8 REQUIRING 

THAT A MONTANA SHAREHOLDER OF A CORPORATION THAT IS NOT 

INCORPORATED IN MONTANA AND HAS NOT ELECTED TO BE TAXED AS A 

MONTANA SMALL BUSINESS CORPORATION fS BE SUBJECT TO THE SAME 

INDIVIDUAL INCOME TAX TREATMENT AS A MONTANA SHAREHOLDER OF 

A .CORPORATION THAT IS INCORPORATED IN MONTANA AND HAS NOT 

ELECTED TO BE TAXED AS A MONTANA SMALL BUSINESS CORPORATION; 

REQUIRING THAT A CORPORATION THAT ELECTS TO USE THE 

SUBCIIAPTER S. CORPORATION FILING STATUS FOR FEDERAL PURPOSES 

USE THE MONTANA SMALL BUSINESS CORPORATION FILING STATUS FOR 

MONTANA PURPOSES; PROVIDING A LIMITED EXCEPTION ALLOWING 

CORPORATIONS THAT CURRENTLY USE SUBCBAPTER S. CORPORATION 

STATUS FOR FILING FEDERAL INCOME TAX AND REGULAR CORPORATION 

STATUS FOR FILING MONTANA INCOl(E TAX TO CONTINUE THAT METHOD 

OF PILING! 

15-30-126, 

AMENDING 

15-30-136, 

SECTIONS 15-30-111, 15-30-117, 

15-30-161, 15-31-201, 15-31-202, 

15-31-204, AND 90-8-202, MCA; REPEALING SECTION 15-31-208, 

MCA; AND PROVIDING EFFECTIVE DATES AND AN APPLICABILITY 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~-·-" .. """"" 
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Section 1. Section 15-30-111, MCA, is amended to read: 

"15-30-111. Adjusted gross income. (l) Adjusted gross 

income shall be the taxpayer's federal income tax adjusted 

gross income as defined in section 62 of the Internal 

Revenue Code of 1954 or as that section may be labeled or 

amended and in addition shall include the following: 

(a) interest received on obligations of another state 

or territory or county, municipality, district, or other 

political subdivision thereof; 

(b) refunds received of federal income tax, to the 

extent the deduction of such tax resulted in a reduction 

Montana income tax liability; 

of 

(c) that portion of a shareholder•s income under 

subchapter s. of Chapter l of the Internal Revenue Code of 

1954, that has been reduced by any federal taxes paid by the 

subchapter S. corporation on the income; and 

(d) depreciation or amortization taken on a title plant 

as defined in 33-25-105(15). 

(2) Notwithstanding the provisions of the federal 

Internal Revenue Code of 1954, as labeled or amended, 

adjusted gross income does not include the following which 

are exempt from taxation under this chapter: 

(a) all interest income from obligations of the United 

States government, the state of Montana, county, 

municipality, district, or other political subdivision 
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thereof; 

(b) interest income earned by a taxpayer age 65 or 

alder in a taxable year up to and including $800 for a 

taxpayer filing a separate return and $1,600 for each joint 

return; 

(c) all benefits, not in excess of $3,600, received: 

(i) under the Federal Employees' Retirement Act: 

(ii) under the public employee retirement laws of a 

state other than Montana1 or 

(iii) as an annuity, pension, or endowment under any 

private or corporate retirement plan or system; 

(d) all benefits paid under the teachers' retirement 

law which are specified as exempt from taxation by 19-4-706; 

(e) all benefits paid under The Public Employees• 

Retirement System Act vhich are specified as exempt from 

taxation by 19-3-1051 

( f) all benefits paid under the highway patrol 

retirement law which are specified as exempt from taxation 

by 19-6-705; 

(g) all Montana income tax refunds or credits thereof; 

(h) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 

surviving 

to retired 

spouses and 

taxation by 19-13-1003: 

and disabled firefighters, their 

orphans or specified as exempt from 

(i) all benefits paid under the municipal police 
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officers' retirement system that are specified as exelilpt 

from taxation by 19-9-1005: 

(j) gain required to be recognized by a liquidating 

corporation under 15-31-lll(l)(a)(ii), 

(k) all tips covered by section 3402(k) of the Internal 

Revenue Code of 1954, as amended and applicable on January 

1, 1983, received by persons for services ,endered by them 

to patrons of premises licensed to provide food, beverage, 

or lodging1 

(l) all benefits received unde, the workers• 

COiftpensation laws; 

(m) all health insurance premiums paid by an employer 

for an employee if attributed as income to the employee 

under federal law; 

(n) all 

program that 

19-21-212; and 

(o) all 

agreement or 

benefits paid under an optional retirement 

are specified as exempt from taxation by 

money received because of a settlement 

judgment in a lawsuit brought against a 

manufacturer or distributor of "agent orange" for damages 

resulting from exposure to "agent orange". 

t3t--~n--~he-ease-ef-a-sharehe¼der-eE-a-eorporat¼on-w¼~h 

reapeet-to-whieh-the-eieetion-provtded-ror-under--sabehepter 

s.--ef--ehe-¼nterna¼-Re¥entte-eode-o£-±954,-a3-ameneed7-i9-in 

erreet-bttt-w~th-re9pee~-to-whieh-~h~-e¼~e~±oft--p~ov±aed--£er 
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ttnder--¼S-3¼-i9~7 --aa--amended,--is--not-ifl-e££ect7-adjttsted 

grosa-¼fteoae-does-not-¼ne¼ttde-any-part-of-the--eorperat¼onLe 

1tnd¼stri&tttf!d--taxab¼e--ineomeT--net-eperating-¼ess7-eapita¼ 

9aine-or-other-gains7-proE¼ts7--er--¼osaes--reqaired--to--he 

¼fte¼uded--in--the--sharehe¼derLs-federa¼-income-tax-adjttsted 

gross-income-by-reason-e£-the-e¼eetion-ttftder--snbeftapter--BT 

HoweYer7--the--shareho¼derLs--adjas~ed--gross--ineome--sha¼¼ 

ine¼ttde--aetna¼--distrihtttions--£rem--the-eorperat¼en-to-the 

extent-they-.,..n¼d-he-tr&ated-ss--tsxshie--dividends--i!--the 

stthehapter-ST-e¼ect¼en-were-not-in-e££eetT 

t•till A shareholder of a DISC that is exempt from the 

corporation license tax under 15-31-102(1)(1) shall include 

in his adjusted gross income the earnings and profits of the 

DISC in the sa111e manner as provided by federal law (section 

995, Internal Revenue Code) for all periods 

DISC election is effective. 

for which the 

tSt.l..!l A taxpayer who, in determining federal adjusted 

gross income, has reduced his business deductions by an 

amount for wages and salaries for which a federal tax credit 

was elected under section 44B of the Internal Revenue Code 

of 1954 or as that section may be labeled or amended is 

allowed to deduct the amount of the wages and salaries paid 

regardless of the credit taken. The deduction must be made 

in the year the wages and salaries were used to compute the 

credit. In the case of a partnership or small business 
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corporation, 
the deduction must be made to determine the 

amount of income or loss of the partnership or small 

business corporation. 

t6till Married taxpayers filing a joint federal return 

who must include part of their social security benefits or 

part of their tier 1 railroad retirement benefits in federal 

adjusted gross income may split the federal base used in 

calculation of federal taxable social security benefits or 

federal taxable tier 1 railroad retirement benefits when 

they file separate Montana income tax returns. The federal 

base must be split equally on the Montana return. 

t'Hill A taxpayer receiving retirement disability 

benefits who has not attained age 65 by the end of the 

taxable year and who has retired as permanently and totally 

disabled may exclude from adjusted gross income up to $100 

per 
week received as wages or payments in lieu of wages for 

a period during which the employee is absent from work due 

to the disability. If the adjusted gross income before this 

exclusion and before application of the two-earner married 

couple deduction exceeds $15r000, the excess reduces the 

exclusion by an equal amount. This limitation affects the 

amount of exclusion, but not the taxpayer 1 s eligibility for 

the exclusion. If eligibler married individuals shall apply 

the exclusion separately, but the limitation for income 

exceeding $15,000 is determined with respect to the spouses 
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on their combined adjusted gross income. For the purpose of 

this subsection, permanently and totally disabled means 

unable 

reason 

to 

of 

engage in any 

any medically 

substantial gainful activity by 

determined physical or mental 

impairment lasting or expected to last at least 12 months. 

t8t12.l A person receiving benefits described in 

subsections (2)(d) through (2l(f), (2)(hJ, or (2)(i) may not 

exclude benefits described in subsection (2)(c) from 

adjusted gross incoae unless the benefits received under 

subsections (2J(d) through (2)(f), (2J(h), or (2)(i) are 

less than $3,600, in which case the person may combine 

benefits to exclude up to a total of $3,600 from adjusted 

gross income. (Subsection (2)(k) terminates on occurrence of 

contingency--sec. 3, Ch. 634, L. 1983.) 11 

Section 2. section 15-30-117, MCA, is amended to read: 

"15-30-117. Met operating loss -- coaputation. (1) A 

net operating loss must be determined in accordance with 

section 172 of the Internal Revenue Code of 1954 or as that 

section may be labeled or amended and in accordance with the 

following: 

(a) Additions to loss include: 

(i) that portion of the federal income tax and motor 

vehicle tax allowed as a deduction under 15-30-121 or 

15-30-131 which is attributable to income from a trade or 

business; and 
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(ii) wages and salaries allowed as a business deduction 

under 15-30-llltStill• 

(bJ Reductions in the loss include: 

(i) interest received on obligations of another state 

or territory or of a county, municipality, district, or 

political subdivision thereof allowed as nonbusiness income 

under 15-30-lll(lJ(a): 

(ii) federal income tax refunds required to be reported 

under 15-30-111 and 15-30-131 as business income: 

(iii) state income tax; and 

(iv) any oth~r nonbusiness deductions allowed under 

15-30-121 in excess of nonbusiness income. 

(2) Notwithstanding the provisions of section 172 of 

the Internal Revenue Code of 1954 or as that section may be 

labeled or amended, a net operating loss does not include: 

(a} income defined as exempt from state taxation under 

15-30-111(2): or 

(b) a zero bracket deduction provided for under section 

63 of the Internal Revenue Code of 1954 or as that section 

may be labeled or amended.R 

Section 3. Section 15-30-126, MCA, is amended to read: 

•15-30-126. Small business corporation -- deduction for 

donation of computer equipment to schools. A small business 

corporation e¼ee~±ng-~o-be-~axed--tt~~e~--~h~--~~o~¼s±ons--0£ 

¼S-3¼-i6i, as defined in ~~~31-201L is allowed a deduction 
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equal to the fair market value, not to exceed 301 of the 

small business corporation's net income, of a computer or 

other sophisticated technological equipment or apparatus 

intended for use with the computer donated to an elementary, 

secondary, or accredited postsecondary school located in 

Montana if: 

( l) 

after 

the contribution is made 

the manufacture of 

substantially completed; 

no 

the 

later 

donated 

than 5 years 

property is 

(2) the property is not transferred by the donee in 

exchange for money, other property, or services; 

(3) the electing small business corporation receives a 

written statement from the donee in which the donee agrees 

to accept the property and representing that the use and 

disposition of the property will be in accordance with the 

provisions of subsection (2), and 

(4) the deduction allowed in this section is in lieu of 

the deduction 

contributions." 

allowed under 15-30-121 for charitable 

Section 4. Section 15-30-136, MCA, is amended to read: 

"15-30-136. Collputation of incaae of estates or trusts 

ezemption. {l) Except as otherwise provided in this 

chapter, 11 gross income" of estates or trusts means all 

income from whatever source derived in the tax~ble year, 

including but not limited to the following items: 
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(a) dividends, 

(b) interest received or accrued, including interest 

received on obligations of another state or territory or a 

county, municipality, district, or other political 

subdivision thereof, but excluding interest income from 

obligations of: 

(i) the united States government or the state of 

Montana; 

(ii) a school district; or 

(iii) a county, municipality, district, or other 

political subdivision of the state; 

(c) income from partnerships and other fiduciaries: 

(d) gross rents and royalties: 

(e) gain from sale or exchange of property, including 

those gains that are excluded from gross income for federal 

fiduciary income tax purposes by section 64l(c) of the 

Internal Revenue Code of 1954, as amended: 

(f) gross profit from trade or business; and 

(g) refunds recovered on federal income tax, to the 

extent the deduction of such tax resulted in a reduction of 

Montana income tax liability. 

(2) In computing net income, there are allowed as 

deductions: 

(a) interest expenses deductible for federal tax 

purposes according to section 163 of the Inte[nal Revenue 
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Code of 1954, as amended; 

(b) taxes paid or accrued within the taxable year, 

including but not limited to federal income tax, but 

excluding Montana income tax; 

(c) that fiduciary•s portion 

depletion which is deductible for 

of depreciation or 

federal tax purposes 

according to sections 167, 611, and 642 of the Internal 

Revenue Code of 1954, as amended; 

(d) charitable contributions that are deductible for 

federal tax purposes according to section 642(c) of the 

Internal Revenue Code of 1954, as amended; 

(e) administrative expenses claimed for federal income 

tax purposes, according to sections 212 and 642(9) of the 

Internal Revenue Code of 1954, as amended, if such expenses 

were not claimed as a deduction in the determination of 

Montana inheritance tax; 

(f) losses from fire, storm, shipwreck, or other 

casualty or from theft, to the extent not compensated for by 

insurance or otherwise, that are deductible for federal tax 

purposes according to section 165 of the Internal Revenue 

Code of 1954, as amended; 

(g) net operating loss deductions allowed for federal 

income tax under section 642(d) of the Internal Revenue Code 

of 1954, as amended, except estates may not claim losses 

that are deductible on the decedent's final return; 

-11- SB 333 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0333/03 

(h) all benefits, not in excess of $3,600, received: 

(i) as federal employees' retirement; 

(ii) as retirement from public employment in a state 

other than Montana; or 

(iii) as an annuity, pension, or endowment under private 

or corporate retirement plans or systems; 

(i) all benefits paid under the Montana teachers' 

retirement system that are specified as exempt from taxation 

by 19-4-706; 

(j) all benefits paid under the Montana Public 

Employees' Retirement System Act that are specified as 

exempt from taxation by 19-3-105; 

(kl all benefits paid under the Montana highway patrol 

officers' retirement system that are specified as exempt 

from taxation by 19-6-705; 

(1) Montana income tax refunds or credits thereof; 

(m) all benefits paid under 19-11-602, 19-11-604, and 

19-11-605 to retired and disabled firemen or their surviving 

spouses or children; 

In) all benefits paid under the municipal police 

officers' retirement system that are specified as exempt 

from taxation by 19-9-1005. 

t37--~n--~he-ease-ef-a-shareheider-or-a-eerpera~¼en-v¼~ft 

respeet-te-wh~eh-the-e¼eet¼en-prov±ded-£or-ttnder--3ttbehapter 

s~--o£--the-fnterna½-Reventte-€ede-of-¼954;-os-6me"ded,-±s-in 
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eEfeee-btte-vieh-respeet-te-vh¼eh-the-e¼eetien--pre¥ided--£er 

ttnder--¼S-3¼-i8i--is--not--in--e££eet7--net--±neeme-does-not 

ine¼ttde-any-part-of-the-eorp&rat¼enis-ttndistribttted--taxab¼e 

ineome7--net--operatin~--¼oss7-eapita¼-gains-or-other-gains, 

pre£it97--er--¼osses--re~tt¼red--to--be---ine¼ttded---in---the 

shareho¼deris-Eedera¼-ineome-taz-net-ineome-hy-reason-of-the 

e¼eet¼en--ander-sttbeha~er-8T-Howe¥er7-the-shareho¼deris-net 

ineome--eha¼¼---ine¼ttde---aettta¼---distribtttien---Erom---the 

eerporation--to--the--eztent--it-wett¼d-be-treated-as-tazab¼e 
; 

di¥idends-i£-the-sttbehapter-s.-e¼eetieft-were-ne~-¼ft-ef~ee~T 

t4till The following additional deductions shall be 

allowed in deriving taxable income of estates and trusts: 

(a) any amount of income for the ta~able year currently 

14 required to be distributed to beneficiaries for such year; 

15 

16 

17 

18 

(b} any other amounts properly paid or credited or 

required to be distributed for the. taxable year: 

(c} the amount of 60\ of the excess of the net 

long-term capital gain over the net short-term capital loss 

19 for the taxable year. 

20 

21 

22 

23 

t5till The exemption allowed for estates and trusts is 

that exemption provided in 15-30-112(2}(a} and 15-30-112(8). 

t6tlll. A trust or estate excluding benefits under 

subsections (2)(i) through (2J(kJ, (2J(m), or (2J(n) may not 

24 exclude benefits described in subsection (2){h) from net 

25 income unless the benefits received under subsections (2)(i) 
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through (2)(k), (2)(m), or (2)(n) are less than $3,600, in 

which case the trust or estate may combine benefits to 

exclude up to a total of $3,600 from net income.• 

Section 5. Section 15-30-161, MCA, is amended to read: 

"15-30-161. Purpose. The purpose of 15-30-162 is to 

allow individuals, estates, and trusts, including those 

owning an interest in partnerships and in small business 

corporations e¼eeting-te-be-taxed-ttnder--~he--pre•is¼ena--of 

!?-3¼-i&i defined in 15~31-201, to take the investment .. 
credit as provided for in 15-30-162 in order to stimulate 

capital investment by the small business sector." 

Section 6. Section 15-31-201, MCA, is amended to read: 

•15-31-201. 9e£¼ni~iena Definition of "small business 

corporation". t¼t Por-p~rpoaes-of-th±a-part ill EXCEPT AS 

PROVIDED IN SUBSECTION ill• the term "small business 

corporation" means a corporation aein~-httsiness--in--Montana 

and-wh¼eh that has made a valid election under Subchapter s~ 

of Chapter 1 of the Internal Revenue Code. e£-¼954-and 

thereafter~ 

tat--has-fiied A small business corporation shall attach 

a copy of the approved federal election with the Montana 

return filed for the first taxable year the federal election 

is effective. department--on-o~-before-the-¼Sth-day-of-the 

th~rd-month-e~-tfte-texee±e-yee~-fo~-wftieh-the-eteetton-i~-to 

beeeme-effeet±ve;-or 
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tbt--Eilea-a-eopy-or-tbe-Eederal-Sttbebapter-S--eerperate 

taz-retnrn-with-tfte-tax-retttrn-£i½ed-ttnder-this-chapter• 

tit--Per-pttrpeses-0£-tft±s-part,-the-term-•e¼eet±ftg-sma¼¼ 

&tteiness--eerperat¼enM--meaftS7--w±th--respeet-te-any-taxab¼e 

year,--a--s111a¼¼--htts¼ness--eerperat±en--wh±eh--has--fflttde--an 

e¼eet±on-nnder-Sttbchapter-S-in-e££eet-£er-the--tawaD¼e--year 

and~ 

tat--haa---Eiled--a--eopy--0£--aneb--eleetien--with--tbe 

department-on-er-be£ore-tbe-l5tb-dey-or-the-third--menth--e£ 

the--ta~a&¼e--year--fer--whieh--the--e¼eetien--±s--te-8eeeme 

e££eeti¥e7-er 

tbt--rilea-a-eopy-or-the-Eederel-Sttbehepter-S--eerperete 

tax-retnrn-with-the-tax-retarn-fi¼ed-under-this-Cflapter• 

(2) A CORPORATION THAT WOULD OTHERWISE HE A SMALL 

BUSINESS CORPORATION MAY CONTINUE TO BE SUBJECT TO THE TAXES 

IMPOSED BY TITLE 15, CHAPTER 31, IF ALL OF THE FOLLOWING 

CONDITIONS ARE MET: 

(A) ON DECEMBER 31, 1991, THE CORPORATION WAS DOING 

BUSINESS IN MONTANA AND HAD A VALID SUBCHAPTER s. 

CORPORATION ELECTION BUT HAD NOT ELECTED TO BE TAXED AS A 

MONTANA SMALL BUSINESS CORPORATION; 

(B) AFTER DECEMBER 31, 1991, THE CORPORATION HAS NOT 

FILED AS A MONTANA SMALL BUSINESS CORPORATION: AND 

(C) THE CORPORATION FILES A CORPORATE LICENSE TAX 

RETURN, AS REQUIRED BY 15-31-111, REPORTING ALL INCOME OR 
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LOSS AS DETERMINED UNDER TITLE lS, CHAPTER 31 1 AND ATTACHES 

A COPY OF THE FEDERAL SUBCHAPTER S. CORPORATE TAX RETURN." 

Section 7. Section lS-31-202, MCA, is amended to read: 

"lS-31-202. Bleetion----by----amell Small business 

corporation not subject to chapter. (1) A small business 

corporation tMy--e¼eet is not eo-he subject to the taxes 

imposed by this chapter. 

t~t--%f-a-smal¼-btts¼ness-eoPperatien-makes--an--eleet¼eft 

ttnder-snbseetion-t¼t,-then~ 

tat--with---respect---to---the---taxab¼e--years--0£--the 

eer~orat¼en-for-wh±eh--sneh--e¼ect±on--±s--±n--etteet,--sueh 

eerporation--¼s--not--sttbjeet--to--the-taxes-±m~sed-by-this 

chapter-andy-w¼th-respeet-te--stteh--taxab¼e--yea~s--and--all 

snceeed±ng--taxab¼e-years7-the-prov¼s¼ens-ef-th¼s-part-apply 

to-stteh-eorporation~-and 

tbt--with-respect-to-the-taxab¼e-years-of-a--shareho¼der 

of-stteh-eorporation-in-whieh-or-with-whieh-the-taxab¼e-year9 

0£-the-eorporat±on-for-which-s~eh-e¼eetion-is-in-effeet-end7 

the--provisions--eE-th¼s-part-app¼y-to-sttch-shareho¼der,-and 

with-respeet--to--stteh--taxab¼e--years--and--a¼¼--sttcceedinq 

taxab¼e--years7 --the--proviaions--oE-this-part-app¼y-te-stteh 

shareho¼der, 

t3t--An-e¼eetion-ttnder-sttbseetion-t¼t-mttst--be--made--in 

aeeordanee--with--rttTes--preser±eed--by--t"e--department--of 

reventteo 
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t4t--~his--eieetien--is--net--effeetive--ttniess--the The 

corporate net income or loss of sneh---e¼ee~i:nq the 

corporation is included in the stockholders' adjusted gross 

inc011e as defined in 15-30-lll. 

t5till BYery-eieeting Each small business corporation 

is required to pay the minimum fee of $10 required by 

15-31-204." 

Section 8. Section 15-31-204, MCA, is amended to read: 

"15-31-204. Mini- fee of qttaiifying small busiqess 

corporations unaffected. Notwithstanding.the provisions of 
r 

15-31-121, small business corporations e¼eeting---aMI 

qttaiifying-ttnder-15-31-iBi shall pay a minimum fee of $10." 

Section 9. section 90-8-202, MCA, is amended to read: 

"9D-8-202. Designation of qualified Nontana capital 

coapanies tax credit. (1) The board shall designate as 

qualified Montana capital companies those certified 

companies that have been privately capitalized at a minimum 

level of $200,000. A certified company seeking designation 

as a qualified Montana capital company must make written 

application to the board on forms provided by the board. The 

application must contain the information required by 

90-8-204 and such other information as the board requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 
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the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(bl The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 
,ti 

19B7, and June 30, 1989, may not exceed $3 'l!lillion plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1989, and June 30, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June JO, 1989, that is allocated to qualified companies. 

( 3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 

the boa~d, and the board shall certify to each such company 

its appropriate allocation. 

(4) Investors in a qualified Mo~tana capital company 

are entitled to the tax credits provided for in subsection 

( 5) • Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 
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the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the COlllpany as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, Slllall business corporation, partnership, 

truat, decedent's estata, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

entitled to a tax credit equal to 501 of the investment, up 

to a maximum credit of $150,000 per taxpayer. The credit may 

be taken against the taa liability imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit for 

investments by a small business corporation e¼eet¼ftg--to--be 

ea•ed--~ftder-iS-3¼-282 defined in _15-31-201 or a partnership 

may be claimed by the small business corporation 

shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

be credited against the taxpayer's income tax liability or 

coal severance tax liability for the taxable year in which 

the investment in a qualified Montana capital company is 

Made. If the amount of the tax dredit axcaeds the taxpayer's 

tax liability for the taxable year, the amount of the credit 

which exceeds the tax liability may be carried back or 

carried forward in the follOwing manner: 

(a) If the sum of the amount of credit for the current 
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taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year ezceeds the taxpayer's 

tax liability for the current taxable year, the excess must 

be carried back as a credit to the 3 preceding taxable years 

and, if the full credit r~mains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

(b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and co-encing to the next 

succeeding year until the credit is exhaueted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July l, 1987. 

(8) An individual, small business corporation, 

partnership, or corporate taxpayer who obtains the tax 

credit allowed under subsection (5) may not obtain credits 

in excess of the $150,000 limit contained in subsection (S) 

by making investments as more than one entity. A partner or 

shareholder in a snall business corporation may not obtain 

more than $150,000 in credits as an individual and as the 

partnership or small business corporation. A corporate 

taxpayer that obtains the maximum $150,000 credit may not 

obtain additional credits through investments by whOlly 

owned subsidiaries or affiliates." 

NEW SECTION. Section 10. Repealer. Section 15-31-208, 
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l MCA, is repealed. 

2 NEW SECTION. SECTION 11. CONDITIONAL GRANDFATHER 

3 CLAUSE FOR CERTAIN MONTANA SHAREHOLDERS OF FOREIGN 

4 CORPORATIONS TBA_'!'_ HAVE ELECTED SUBCHAPTER S. _GORPORATION 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

STATUS FOR FEDERAL TAX PURPOSES. A MONTANA TAXPAYER WHO IS A 

SHAREHOLDER IN A CORPORATION THAT IS NOT DOING BUSINESS IN 

MONTANA AND THAT HAS ELECTED SUBCHAPTER S. CORPORATION 

STATUS FOR FEDERAL TAX PURPOSES MAY APPLY 15-30-111(3) 

(1989) FOR ALL TAX YEARS BEGINNING ON OR BEFORE DECEMBER 31, 

1996, IF THE FOLLOWING CONDITIONS ARE MET: 

(1) THE TAXPAPER CAN ESTABLISH BY SUBSTANTIAL, CREDIBLE 

EVIDENCE THAT THE DEPARTMENT OF REVENUE GAVE THE TAXPAYER 

ADVICE CONCERNING THE APPLICATION OF 15-30-111(3) TO THE 

TAXPAYER'S FACTS AND CIRCUMSTANCES. 

(2) THE TAXPAYER CAN ESTABLISH BY SUBSTANTIAL, CREDIBLE 

EVIDENCE THAT RE RELIED ON THAT ADVICE TO HIS DETRIMENT. 

NEW SECTION. Section 12. Effective dates 

18 applicability. (1) Except for the purposes of subsection 

19 (2), [this act) is effective December 31, 1991, and applies 

20 to tax years beginning after December 31, 1991. 

21 (2) For the purpose of promulgating administrative 

22 rules to implement [sections l through 10), [this act) is 

23 effective on passage and approval. 

-End-
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